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KANSAS  SUI^tEME  COURT. 
J.  E.   COCKERELL,  Appt., 

V. 

T.  S.  HENDERSON  et  al. 

(81  Kan.  335,  105  Pac.  443.) 

Pleading  —  theory  of  case  —  necessity 
for. 

Under  our  Code  (Code  Civ.  Proc.  §  10 
TGen.  SUt.  1901,  §  4438]),  all  distinctive 
forms  of  civil  actions  are  abolished,  and,  in 
a  civil  action  which  may  be  founded  upon 
either  contract  or  tort,  the  plaintifT  is  not 
required  to  state  upon  which  he  relies  us 
the  basis  of  the  action,  and  generally,  if  he 
should  make  such  a  statement  and  be  mis- 
taken, the  statement  would  be  immaterial. 
All  that  a  plaintiff  is  now  required  to  do  is 
to  state  Uie  facts  constituting  his  cause  of 
action,  in  ordinary  and  concise  language, 
and  without  repetition. 

(December  11,  1909.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sedgwick  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  recover  back  the  purchase  price  paid  for 
eertain  corporate  stock  which  was  alleged 
to  be  worthless.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Adams  and  George 
1¥.    Adams,  for  appellant: 

Under  the  Kansas  Code  a  plaintiff  is  not 
required  to  state  whether  his  cause  of  action 
is  founded  upon  contract  or  on  tort,  it 
being  sufficient  if  he  "state  the  facts  consti- 
tuting" his  *'cause  of  action,  in  ordinary 
and  concise  language,  and  without  repeti- 
tion." 

Akin  ▼.  Davis,  11  Kan.  580;  1  Enc.  L.  &  P. 
10o«:  Conaughty  v.  Nichols,  42  N.  Y.  83; 

Ht^ilnote  by  Shitii,  J. 

-  ■ — - — ^ 

.Voce.  — See  note,  post,  p.  3. 
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Jordan  &  S.  PL  Road  Co.  v.  Morley,  23  N. 
Y.  553;  Zabriskie  v.  Smith,  13  N.  Y.  330, 
64  Am.  Dec.  551;  Wright  v.  Hooker,  10  N. 
Y.  59. 

Messrs.  R.  L.  Ilolmes,  Charles  G.  Yan- 
key,  and  H.  C.  Sluss,  for  appellees: 

A  plaintiff  must  frame  his  pleadings  upon 
a  distinct  theory,  and  cannot,  against  the 
objection  of  defendant,  obtain  relief  upoA 
a  theory  essentially  different  from  the  one 
alleged. 

Western  U.  Teleg.  Co.  v.  Reed,  98  Ind. 
195;  Grentner  v.  Fehrenschield,  64  Kan.  764, 
68  Pac.  619;  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Bills,  104  Ind.  16,  3  N.  E.  611. 

Where  the  nature  of  the  cause  of  action 
sought  to  be  pleaded  is  in  doubt,  the  pre- 
sumption is  that  it  was  intended  to  plead 
a  cause  of  action  on  contract. 

Delaney  v.  Great  Bend  Implement  Co.  79 
Kan.  126,  98  Pac.  782;  Missouri,  K.  &  T. 
R.  Co.  v.  Hutchings,  78  Kan.  758,  99  Pac. 
230;  Beach,  Modern  Law  of  Contr.  1679; 
Goodwin  v.  Griffis,  88  X.  Y.  629;  Junker 
v.  Fobes,  45  Fed.  840;  Tuers  v.  Tuers,  16 
Abb.  N.  C.  464;  4  Enc.  PL  &  Pr.  754,  915. 

Smith,  J.,  delivered  the  opinion  of  tho 
court: 

Appellant,  as  plaintiff,  brought  this 
action  in  the  district  court  of  Sedgwick 
county  against  the  appellees,  and  in  his 
petition  set  forth  five  causes  of  action.  The 
several  causes  of  action  arose  out  of  the  sale 
of  the  capital  stock  of  the  Barnett  Oil  & 
Gas  Company  to  the  plaintiff  and  four 
others.  One  cause  of  action  is  based  upon 
the  alleged  sale  of  such  stock  to  the  plain- 
tiff, and  the  other  four  causes  of  action  are 
based  on  assignments,  respectively,  of  four 
other  purchasers  of  the  same  capital  stock. 
The  allegations  as  to  each  cause  of  action 
are  substantially  the  same,  and  are,  in  sub- 
stance: That  the  stock  had  no  value 
whatever  at  the  time  of  the  issuing  of  the 
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same  to  the  plaintiff  and  his  assignors; 
that  he  and  said  assignors  severally  were 
induced  to  purchase  the  same  by  the  false 
and  fraudulent  representations  of  the  de- 
fendants; that  the  aggregate  amount  of 
such  capital  stock  sold  to  the  plaintiff  and 
his  assignors  was  $5,000,  which  amount  the 
plaintiff  asks  to  recover  vith  interest.  The 
plaintiff  also  alleges  that  the  defendants 
appropriated  to  their  own  use  and  benefit 
the  several  sums,  paid  as  a  purchase  price 
for  said  stock.  To  the  very  lengthy  petition 
of  the  plaintiff,  the  defendants  filed  a  gen- 
eral demurrer,  which  was  overruled.  There- 
after the  defendants  answered,  first,  by  a 
general  denial,  and,  second,  that  the  plain- 
tiff was  not  the  real  party  in  interest  and 
owner  of  the  causes  sued  on  which  pur- 
ported to  be  assigned  to  him.  The  second 
ground  of  defense  was  stricken  out  on  mo- 
tion of  the  plaintiff.  A  jury  was  impaneled 
to  try  the  case,  and  at  the  close  of  the  plain- 
tiff's evidence  the  defendants  demurred 
thereto  on  the  ground  that  it  was  not  suf- 
ficient to  sustain  any  judgment  in  his  favor. 
The  demurrer  was  sustained,  and  to  reverse 
this  ruling  the  plaintiff  appeals  here. 

No  appeal  or  cross  petition  in  error  is 
presented  here  on  the  part  of  the  defendants 
to  the  overruling  of  the  demurrer  to  the 
petition,  and  hence  the  principal  question  is 
whether  there  was  evidence  sufficient  on  the 
part  of  the  plaintiff  to  justify  the  submis- 
sion of  the  case  to  the  determination  of  the 
jury.  Much  space  is  occupied  in  the  briefs 
in  the  discussion  of  the  question  whether 
the  plaintiff's  action  was  based  upon  fraud 
and  deceit  or  upon  contract.  Some  contro- 
versy also  arose  between  the  trial  court  and 
the  plaintiff's  attorney  on  this  question,  and 
the  court  indicated  that  the  plaintiff  should 
elect  upon  which  theory  he  would  try  the 
case,  and  upon  the  refusal  of  the  attorney 
verbally  to  elect,  and  upon  his  statement 
that  he  relied  only  upon  his  petition,  the 
court  said  that  the  plaintiff's  attorney  had 
already  indicated  that  he  relied  upon  con- 
tract. This  discussion  and  controversy 
seem  quite  irrelevant;  the  only  proper  con- 
sideration being  whether  the  petition  states 
facts  constituting  a  cause  of  action,  and 
whether  the  evidence  was  sufficient  to  justi- 
fy the  submission  of  the  case  to  the  con- 
sideration of  the  jury.  Where  false  repre- 
sentations of  facts  are  made  by  a  seller 
regarding  the  quality  of  material  sold,  or 
materially  affecting  the  value  of  the  thing 
sold,  and  such  representations  are  known  by 
the  seller  to  be  false,  or  are  positively  as- 
serted by  him  to  be  true,  without  any  knowl- 
edge of  the  facts,  and  the  purchaser  has  no 
knowledge  of  the  facts,  or  reasonable  means 
of  obtaining  knowledge,  and  the  deal  is 
consummated  by  the  purchaser  relying  upon 
60  L.RJL.(N.S.) 


such  representations  as  true,  the  false  repre- 
sentations amount  to  a  fraud    and    deceit. 
They  may  at  the  same    time    amount    to 
warranties,  and  a  warranty  is  contractual. 
In  such  a  case  the  purchaser  injured  there- 
by, in  bringing  an  action    to    recoup    his 
damages,  would  only  be  required  to  state 
the  facts,  and  it  would  not  be  necessary  for 
him  to  label  his  action  as  an  action  in  tort 
or  upon  contract.     Akin  v.  Davis,  11  Kan. 
580;  Chase  v.  Atchison,  T.  &  S.  F.  R.  Co.  70 
Kan.  546,  79  Pac.  153.     In  30  Am.  t  Eng. 
Enc.  of  Law,  2d  ed.  136,  it  is  said:     "No 
particular  form  or  language  is  necessary  to 
create  a  warranty.     The  expression  "war- 
rant"  need   not    occur   specifically,   though 
that  is  the  term  most  often  used.    It  is  the 
subject-matter  of  the  statement  or  repre- 
sentation,   and    the    circumstances    under 
which  it  was  made,  rather  than  its  form, 
which  are  to  be  considered.     Any  distinct 
assertion  or  affirmation  as  to  the  quality  or 
character  of  the  thing  to  be  sold,  made  by 
the  seller  during  the  negotiations  for  the 
sale,  which  it  may  reasonably  be  supposed 
was  intended  to   induce  the  purchase  and 
was  relied  on  by  the  purchaser,  will  be  re- 
garded as  a  warranty,  unless  accompanied 
by  an  express  statement  that  it  is  not  in- 
tended as  such.    If  the  affirmation  was  made 
in  good  faith,  it  is  still  a  warranty;  if  made 
with  a  knowledge  of  its  falsity,  it  is  none 
the  less  a   warranty,   though   it  is  also   a 
fraud."    See  also  20  Cyc.  86. 

The  questions  involved  in  such  a  case  are : 
(1)  Were  the  alleged  representation  b 
made?  (2)  Were  they  false?  (3)  Were 
they  intended  or  calculated  to  induce  the 
transaction?  (4)  Was  the  plaintiff,  with- 
out negligence  on  his  part  in  failing  to  in- 
quire or  observe,  misled  thereby  to  his 
prejudice?  (5)  Did  he  rely  upon  the  false 
representations  as  true,  and  was  he  in- 
duced thereby  to  enter  into  the  transaction  ? 
If  these  questions  are  answered  favorably  to 
the  plaintiff, — and  it  is  the  province  of  the 
jury  to  answer  them, — -the  plaintiff  is  en- 
titled to  recover,  on  the  theory  either  that 
the  statements  were  warranties,  or  that 
they  were  fraudulently*  made.  Of  course,  any 
right  of  action  founded  upon  a  personal 
tort  or  wrong  to  the  person  or  reputation 
of  the  injured  party  cannot  be  assigned.  A 
cause  of  action  founded  upon  warranty^ 
however,  is  contractual  and  assignable. 

We  have  read  the  evidence  in  this  case,, 
and  find  that  it  is  sufficient  to  require  its- 
submission  to  a  jury  to  answer  the  es- 
sential questions  above  specified.  For 
instance,  there  is  evidence  tending  to  show 
that  the  defendants,  as  sellers  of  the  capital 
stock  of  the  gas  company,  took  the  plain- 
tiff and  one  or  more  of  his  assignors  to  the 
land,  which  they  stated  was  covered  by  ai 
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leife,  for  which  lease  representation  was 
made  that  $19,000  had  been  paid,  and 
fthowed  them  two  wells  which  had  been 
bored  and  cased,  and  to  different  ones,  in- 
cluding the  plaintiff  and  his  assignors,  they 
represented  that  the  wells  were  good  wells, 
that  they  had  been  pumped  and  tested,  and 
that  they  had  produced  from  10  to  25  bar- 
rels each,  which  we  presume  means  from  10 
to  25  barrels  per  day  each.  There  is  other 
evidence  that  a  well  could  not  be  tested  un- 
less it  was  pumped  for  from  one  to  thirty 
days,  and  also  that  one  of  the  wells  in  ques- 
tion was  never  cleaned  out,  and  that  the 
other  one  was  cleaned  out  and  pumped  for 
an  hour  or  two,  and  only  about  one  half  a 
barrel  of  oil  was  obtaincld.  It  is  contended 
on  the  part  of  the  defendants  that  the  evi- 
dence tends  only  to  show,  at  most,  that  they 
acted  as  the  agents  of  the  corporation  in  sell- 
ing the  stock,  and  if  all  of  the  claims  of  the 
plaintiff  were  true,  and  the  representations 
alleged  are  construed  as  warranties,  that 
the  warranties  would  be,  not  the  warranties 
of  the  agent  or  agents,  but  of  the  principal, 
and  that  the  agents  would  be  responsible 
only  for  the  tort.  There  is  evidence,  how- 
ever, tending  to  show  that  the  defendants 


were  themselves  the  beneficiaries  of  the 
money  paid  for  the  stock  by  the  plaintiff 
and  his  assignors,  at  least  sufficient  to 
justify  the  submission  of  this  question  to 
the  consideration  of  the  jury.  There  is  also 
evidence  that  $19,000  had  not  been  paid  for 
the  lease  at  the  time  the  representation  was 
made.  There  is  also  evidence  that  all  of  the 
defendants  were  acting  together,  not  always 
at  the  same  time,  but  to  a  common  purpose, 
and  some  of  the  representations  alleged  to 
be  false  were  made  by  some  of  the  defend* 
ants  in  the  presence  of  all  the  others.  There 
is  also  evidence  that  the  plaintiff  and  hi» 
assignors  relied  upon  these  representations 
as  true;  that  they  had  no  means  of  invest!' 
gating  the  truth  thereof,  but  relied  upon 
the  statements  of  the  defendants,  and  part- 
ed with  their  money  relying  thereon.  In 
short,  we  think  there  is  abundant  evidence 
to  require  that  the  case  be  submitted  to  the 
consideration  of  a  jury. 

The  ruling  of  the  court  sustaining  the  de- 
murrer to  the  evidence  is  reversed,  and  the 
case  is  remanded,  with  instructions  to  pro- 
ceed in  accordance  with  the  views  herein. 

Petition  for  rehearing  denied. 
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d.  Effect  of  form  of  summons,  23. 

e.  Title,  introduction,  and  prayer  for 

judgment,  24. 

f.  Construction  of  averments,  25. 

g.  Effect    of    election    between    tort 

and   contract,    31. 
h.  Effect  of  attachment,  32. 

J.  Scope, 

As  every  lawyer  knows,  the  science  of 
pleading,  as  developed  under  the  common 
hiw,  was  of  a  highly  technical  character. 
Etch  cause  of  action  came  to  have  its  ap- 
propriate form,  in  which  the  pleader  must 
nobodv  his  declaration  or  run  the  risk  of 
having  his  suit  dismissed  upon  defendant's 
demurrer.  Under  this  system,  it  was  not  only 
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necessary  that  the  pleader  should  have  a 
theory  of  the  case,  but  he  must  have  the 
correct  theory  or  be  thrown  out  of  court.l 
It  is  the  purpose  of  this  note  to  ascertain 
the  extent  to  which  this  requirement  has 
been  dispensed  with  under  the  modern  prac' 
tice  acts  and  code  systems  of  pleading  in  the 
United  States;  the  necessity  for  determin- 
ing the  character  of  an  action  as  sounding 
in  contract  or  in  tort;  and  the  indicia  of 
such   character. 

The  term  "theory  of  the  case"  appears 
to  be  used  in  two  senses:  first,  as  denot- 
ing the  pleader's  conception  of  the  condi- 

1  "If  a  wrong  action  was  adopted,  the 
error  was  fatal  to  the  whole  proceeding, 
however  clearly  the  facts  of  the  controversy 
might  have  been  brought  before  the  proper 
court.  The  plaintiff  may  have  served  his 
adversary  in  due  time,  and  may  have  given 
as  full  information  as  to  the  material  facts 
of  the  case  as  could  be  given  in  any  other 
action;  he  may  have  proceeded  openly  and 
fairly  in  all  matters;  there  may  have  been 
no  question  as  to  the  substantial  justice  of 
his  claim;  but  all  this  would  not  avail  if 
his  action  was  not  technically  the  proper 
one.  He  must  pay  the  costs  and  go  out  of 
court.  If  he  chose,  he  could  begin  again, 
but  under  like  conditions.  At  his  peril  he 
must  select  the  appropriate  formula.  It 
was  not  enough  that  be  stood  within  the 
temple  of  justice,  he  must  have  entered 
through  a  particular  door.  Or,  to  change 
the  figure,  oh<incery,  the  so-called  officina 
ju8titi(F,  was  like  an  armory.  To  it  every 
man  who  would   contend  with   another  in 
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tion  of  fact  on  which  he  bases  his  cause 
of  action,s — c.  g.f  that  an  injury  was  in- 
flicted through  defendant's  negligence,  as 
contradistinguished  from  injury  by  inten* 
tion;  and  second,  as  denoting  his  concep- 
tion of  the  particular  right  which  the  de- 
fendant's conduct  has  infringed,  or,  con- 
versely, the  character  of  the  remedy  which 
he  intends  to  pursue.  Cases  dealing  with 
either  aspect  of  the  question  are  included  in 
this  note.  It  does  not,  on  the  other  hand, 
undertake  to  deal  specifically  with  the  con- 
sequences attendant  upon  bringing  a  suit 
at  law  which  should  have  been  brought  in 
equity,  or  vice  versa;*  but  it  will  suflice 
here  to  state  that  the  uniform  practice  in 
such  cases  is  for  the  court  to  direct  the 
suit  to  be  transferred  to  the  proper  docket. 
Nor  does  it  collect  cases  which  state  the 
rule  (from  which  there  is  no  dissent)  that 
upon  appeal  an  appellee  is  bound  to  sustain 
his  judgment  upon  the  theory  on  which 
the  case  was  tried  in  the  court  below.  It 
is  also  desired  to  draw  the  reader's  at- 
tention to  the  fact  that  the  citation  of  de- 


cisions in  the  note  does  not  pretend  to  be 
exhaustive,  but  is  confined  principally  to 
those  containing  the  fullest  discussion  of  the 
questions    under    investigation. 

//.  In  generAU 

Owing  to  divers  statutory  modifications, 
in  none  of  the  United  States  does  the  com* 
mon-law  system  of  pleading  now  exist  in  its 
entirety;  though  states  in  which  the  com- 
mon-law element  predominates  are  desig- 
nated, for  the  sake  of  convenience,  as  com- 
mon-law states.  In  most  of  these  failure  to 
employ  the  appropriate  form  of  action  ren- 
ders-the  declaration  demurrable  ;4  and,  under 
the  common-law  system  of  pleading,  a  dec- 
laration wliich  does  not  show  whether  it  is 
in  tort  or  contract  is  ambiguous  or  doubt- 
ful pleading,  and  therefore  bad.  < 

In  the  code  states,  on  the  other  hand,  the 
employment  of  an  inappropriate  form  in 
stating  a  cause  of  action  is  regarded  as  im- 
material;* and  the  same  is  true  in  other 
states    in    which    the    distinction    between 


the  courts  comes  to  choose  his  weapon.  The 
choice  is  large.  All  the  weapons  of  juridi- 
cal warfare  are  here.  But  every  weapon 
has  its  proper  use,  and  can  be  put  to  no 
other.  Moreover,  only  one  weapon  can  be 
chosen  at  a  time;  and  once  chosen,  it  can 
not  be  exchanged  for  a  different  weapon  in 
the  progress  of  the  combat.  If  the  nght  is 
to  go  on,  it  must  be  with  such  a  weapon  as 
was  first  chosen,  and  according  to  its  special 
rules.  A  sword  being  selected,  the  rules 
of  sword  play  must  be  strictly  followed. 
A  crossbow  may  not  be  used  as  a  mace. 
The  issue  of  the  combat  must  not  be  de- 
termined by  mere  brute  force, — not  even  by 
the  brute  force  of  indisputable  facts  ar- 
rayed before  the  court.  It  is  a  contest  of 
skill;  success  depends  upon  observing  the 
formal  rules  of  the  combat."  Hepburn,  De- 
veropment  of  Code  PI.  §  46. 

'See  cases  cited  in  note  25,  infra. 

s  As  to  whether,  where  a  complainant 
fails  to  state  or  prove  a  case  which  will 
entitle  him  to  equitable  relief,  a  court  of 
equity  will  proceed,  for  the  purpose  of  set- 
tling the  entire  controversy,  to  decree  re- 
lief to  which  he  appears  to  be  entitled,  but 
which  might  have  been  attained  in  a  court 
of  law,  see  note  to  Johnston  &  Grommett 
Bros.  V.  Bunn,  19  L.R.A.(N.S.)   1064. 

4  Where  it  is  uncertain  whether  the  plain- 
tiff's alleged  cause  of  action  is  intended  to 
be  laid  in  trespass  or  in  case,  a  demurrer 
will  be  sustained.  Marley  v.  Duff,  —  Del. 
—,  80  Atl.  236. 

In  Jones  v.  Clark,  45  N.  J.  L.  437,  a 
demurrer  on  the  ground  that  covenant,  and 
not  case,  was  the  proper  form  of  action, 
was  sustained. 

In  Martin  v.  Holman,  65  N.  J.  L.  37,  46 
Atl.  723,  the  plaintiff's  action  was  in  form 
upon  contract;  and  the  court  upon  demurrer 
held  that,  as  an  action  upon  contract,  the 
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declaration  could  not  be  sustained,  its  al- 
legations being  adapted  to  an  action  of 
tort,  and  said  that  they  had  not  considered 
whether  the  facts  upon  which  the  declara- 
tion was  founded  might  not  be  made  a  cause 
of  action  on  contract. 

In  Mulvey  v.  Staab,  4  N.  M.  172,  12 
Pac.  699,  a  demurrer  to  a  declaration  was 
sustained  upon  the  ground  that  the  declara- 
tion attempted  to  state  a  cause  of  action  in 
case  instead  of  on  contract. 

A  plaintiff  cannot  recover  in  assumpsit 
where  the  appropriate  form  of  action  is 
debt  or  covenant.  Conroy  v.  Equitable  Acci. 
Co.  27  R.  I.  467,  63  Atl.  366. 

5  Hughes  V.  Wheeler,  65  N.  C.  418. 

*  Under  the  Arkansas  Civil  Code  all  that 
is  necessary  in  order  that  a  complaint  shall 
be  sufficient  to  withstand  demurrer  is  that 
it  shall  state  facts  sufficient  to  constitute 
a  cause  of  action  within  the  jurisdiction  of 
the  court;  and  it  is  immaterial  that  an 
action  is  in  the  old  form  of  trespass  quare 
clauaum  fregit  when  at  common  law  the 
action  of  trespass  on  the  case  would  be  the 
appropriate  remedy.  Crowder  v.  Fordyce 
Lumber  Co.  93  Ark.  392,  126  S.  W.  417. 

A  petition  drawn  up  in  the  form  of  an 
action  for  replevin,  which  states  facts  suf- 
ficient to  constitute  a  cause  of  action  in  the 
nature  of  trespass  de  bonis  asportatis,  or 
trover,  will  be  good;  and  the  allegations 
which  are  necessary  and  proper  only  in  an 
action  of  replevin  may  be  treated  as  sur- 
plusage.    Kunz  V.  Ward,  28  Kan.  132. 

A  petition  not  good  as  a  pleading  framed 
upon  a  statute  will  nevertheless  be  sus- 
tained if  it  sets  forth  a  cause  of  action 
at  common  law.  Kneale  v.  Price,  21  Mo. 
App.  205. 

Under  the  code  system  there  is  but  one 
form  of  civil  action,  and,  as  against  an  ob- 
jection to  a  petition  that  it  does  not  state 
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fonns  of  action  has  been  abolished.?  Nor 
is  it  material  that  the  facts  are  inartificial- 
\j  stated.*  It  is  not  necessary  for  the 
plaintiff  to  give  a  name  to  his  action  ;* 
consequently  any  name  given  to  it  by  him 
vill  not  affect  his  rights.  10    if  a  plaintiff 


sets  forth  facts  constituting  a  cause  of  ac< 
tion  and  entitling  him  to  some  relief,  he  is 
not  to  be  turned  out  of  court  because  he  has 
misconceived  the  nature  of  his  remedial 
right.il  But  as  will  presently  appear,  this 
does  not  mean  that  he  may  recover  upon  a 


a  canse  of  action,  if  the  facts  pleaded  show 
any  right  of  recovery,  the  petition  must  be 
held  good.  Simpson  v.  Bantley  Realty  Co. 
142  Mo.  App.  490,  126  S.  \V.  099. 

The  form  in  which  an  action  is  brought 
is  of  no  consequence;  nor  does  it  matter 
that  the  complaint  contains  allegations  not 
appropriate  to  the  purpose  sought  to  be  at- 
tained. In  determining  the  issue  of  law 
presented  by  a  general  demurrer  to  the 
complaint,  or  by  any  other  appropriate 
method  of  raising  the  question,  matters  of 
form  will  be  disregarded  as  well  as  allega- 
tions that  are  irrelevant  or  redundant;  and 
if  upon  any  view  the  plaintiff  is  entitled 
to  relief,  the  pleading  will  be  sustained. 
Raymond  v.  Blancgrass,  36  Mont.  449,  15 
LAA.(N.S.)    976,  93  Pac.  648. 

Since  the  abolition  of  forms  of  action 
hy  the  Code,  a  plaintiff  may  simply  state 
the  facts  upon  which  he  claims  relief;  and 
it  the  facts  stated  are  sufficient  to  authorize 
relief,  his  complaint  cannot  be  challenged 
«•»  not  in  any  particular  form.  Graham  v. 
(Graham,  134 'App.  Div.  777,  119  N.  Y.  Supp. 
1013. 

Under  the  Code,  the  form  of  the  action 
is  immaterial  if  the  facts  stated  in  the 
complaint  give  a  right  of  action.  Scott  v. 
Pilkington,  15  Al>b.  Pr.  280;  Whalen  v. 
Sheridan,  17  Blatchf.  9,  Fed.  Cas.  No. 
17.476;  Austin  v.  Seligman,  21  Blatchf. 
506,  18  Fed.  519. 

On  demurrer  a  complaint  will  be  upheld 
if  it  exhibits  facts  entitling  to  any  relief, 
although  it  is  insufficient  for  the  specific 
form  of  action.  Johnson  v.  Girdwood,  7 
Misc.  651,  28  N.  Y.  Supp.  151,  affirmed 
« ithont  opinion  in  143  N.  Y.  660,  39  X.  £. 
21. 

''An  objection  that  a  complaint  com- 
mences in  debt  and  concludes  in  covenant 
if  not  valid  under  the  code  pleading,  which 
abolishes  the  common-law  classification  of 
actions,  where  it  alleges  substantive  facta 
to  show  a  cause  of  action.  Gibbs  v.  Dick- 
M>n.  .33  Ark.  107. 

Where  a  statute  has  abolished  the  dis- 
tinction as  to  form  between  trespass  and 
ca^,  if  a  cause  of  action  is  shown  by  the 
declaration  in  either  form,  it  may  be  called 
the  other.  Kimbell  y.  Miller,  54  111.  App. 
665. 

Under  the  Tennessee  Code,  abolishing  all 
forms  of  action,  the  plaintiff  may  recover 
by  a  simple  statement  of  the  facts,  be  they 
what  they  may,  if  these  facts  entitle  him 
to  recover  in  any  form.  Hall  v.  Memphis 
*  C.  R.  Co.  16  Fed.  57. 

In  an  action  brought  before  a  justice 
of  the  peace  (as  to  which  common- law  forms 
of  actions  are  entirely  abolished  b\'  the 
Code),  a  plaintiff  may*  recover  damas^es  for 
breach  of  contract,  although  his  pleading 
50  L.ILA.(N.S.> 


may  be  more  appropriate  to  an  action  in 
tort.  Lovings  v.  Norfolk  &  W.  R.  Co.  47 
W.  Va.  582,  35  S.  E.  962. 

9  A  general  demurrer  does  not  reach 
a  case  where  the  facts  are  inartiftcially 
stated  if  it  can  be  seen  that  the  facts  so 
stated  would,  if  properly  stated,  have  been 
sufficient.  Nevin  v.  Thompson,  4  Cal. 
Unrep.  390,  35  Pac.  160. 

•  Under  the  Kansas  Code  of  Civil  Pro- 
cedure, which  has  abolished  all  forms  of 
action,  and  has  declared  that  there  shall  be 
but  one  form  of  action,  which  shall  be 
called  a  civil  action,  and  provides  that  the 
plaintiff  shall  state  the  facts  constituting 
his  cause  of  action  concisely,  without  repe- 
tition, it  is  unnecessary  for  the  plaintiff 
to  say  by  what  name  the  action  would  be 
called  at  common  law.  Freeman  v.  Trickett, 
6  Kan.  App.  83,  49  Pac.  672,  and  see  also 
cases  cited  in  note  12,  infra. 

lOKrise  v.  Wilson,  31  Ind.  App.  690,  68 
N.  E.  693;  Duff  v.  Blair,  74  App.  Div. 
364,  77  N.  Y.  Supp.  444 ;  Briggs  v.  Central 
Nat.  Bank,  61  How.  Pr.  260. 

Tlie  name  that  plaintiff  giyes  his  action 
is  of  no  consequence  provided  he  has  stated 
sufficient  facts  to  show  a  right  of  recovery. 
Hollenbeek  v.  Ristine,  105  Iowa,  488,  67 
Am.  St.  Rep.  306,  75  N.  W.  355. 

It  is  not  material  by  what  name,  or 
whether  by  any,  an  action  under  the  Code 
is  designated.  The  pleader  should  state 
the  facts,  and  if  they  constitute  a  cause 
of  action,  the  law  affords  the  remedy.  Skin- 
ner V.  Skinner,  38  Neb.  756,  57  N.  W.  534. 

The  same  seems  to  hold  true  in  non-Code 
states.  Thus,  that  the  action  is  named  "a 
plea  of  trespass  on  the  case,"  while  the 
facts  declared  make  out  an  illegal  conver- 
sion, is  immaterial.  White  v.  Pulley,  27 
Fed.  436  (S.  D.  Ala.). 

Whether  an  action  is  trespass,  or  tres- 
pass on  the  case,  is  to  be  determined  from 
the  facts  alleged  in  the  declaration,  and  not 
from  the  name  given  to  the  action^  Coggs- 
well  V.  Baldwin,  16  Vt.  404,  40  Am.  Dec. 
686. 

As  to  effect  of  the  title  of  the  action,  see 
note  129,  infra. 

11  Damon  v.  Leque,  14  Wash.  253,  44  Pac. 
261;  Brown  v.  Baldwin,  46  Wash.  106, 
89  Pac.  483. 

Where  the  court  may  grant  any  relief, 
legal  or  equitable,  to  which  a  party  may 
be  entitled,  the  mere  fact  that  plaintiff,  in 
framing  his  complaint,  proceeded  upon  a 
certain  theory  of  his  rights,  affords  no 
ground  for  sustaining  a  general  demurrer 
if  the  complaint  alleges  facts  which  en- 
title to  relief  upon  some  other  theory.  Bell 
v.  Bank  of  California,  153  Cal.  234,  94 
Pac.  889. 

In  testing  the  sufficiency  of  a  complaint 
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theory  of  fact  different  from  that  pleaded, 
or  that  he  may  state  a  cause  of  action  on 
contract  and  recover  upon  proving  a  tort,  or 
vice  versa. 

It  is  not  essential,  under  the  code  system 
of  pleading,  to  the  statement  of  a  good  cause 


of  action,  that  the  plaintiff  state  whether 
his  cause  of  action  is  founded  upon  contract 
or  upon  tort,U  though  its  ambiguity  in  this 
respect  may  subject  him  to  a  motion  to 
make  the  complaint  more  definite  and  cer- 
tain,u  or  to  strike  out  certain  of  its  alle- 


when  attacked  by  general  demurrer  or  by 
any  other  means  of  raising  the  same  ques- 
tion, the  court  will  not  confine  itself  to 
determining  whether  it  states  a  cause  of 
action  for  particular  relief.  If  the  facts 
stated  in  the  body  of  the  complaint  entitle 
the  plaintiff  to  any  relief  a  general  de- 
murrer will  not  lie,  no  matter  what  may  be 
the  form  of  the  praver.  Donovan  v.  Mc- 
Devitt,  36  Mont.  61,"  92  Pac.  49;  Cassidy 
v.  Slemons  &  Booth,  41  Mont.  426,  109 
Pac.  976. 

If  facts  are  stated  constituting  a  good 
cause  of  action,  though  not  the  one  the 
pleader  intended,  the  pleading  is  good  as 
against  a  general  demurrer.  In  testing  a 
complaint  for  sufficiency  the  question  is 
not  whether  it  states  the  cause  of  action 
the  pleader  had  in  mintl,  or  states  the  facts 
essential  to  a  cause  of  action  with  technical 
accuracy  and  certainty,  but  whether,  giv- 
ing the  pleading  the  benefit  of  every  rea- 
sonable inference,  it  expressly,  or  by  such 
inference,  or  both,  states  a  good  cause  of 
action.  Bieri  v.  Fonger,  139  Wis.  150,  120 
N.  \V.  862.     . 

A  complaint  which  states  a  cause  of  ac- 
tion is  good,  regardless  of  the  idea  of  the 
pleader,  though  it  may  be  open  to  motion 
to  make  more  definite  and  certain,  or  tx> 
strike  out  surplus  allegations.  Bruheim  v. 
Stratton,  145  Wis.  271,  129  N.  W.  1092. 

The  proper  test  of  the  sufficiency  of  a 
pleading  is  not  what  the  pleader  claims  to 
be  his  rights  on  the  facts  alleged,  but  the 
justice  of  his  case  for  attack  or  defense  on 
all  the  facts  stated,  expressly  supplemented 
by  all  that  appeared  by  reasonable  infer- 
ence, giving  to  the  pleading  the  most  liberal 
construction  it  will  fairly  bear  in  favor  of 
the  pleader.  State  ex  rel.  Mengel  v.  Ste- 
ber,  164  Wis.  505,  143  N.  W.  156. 

See  also  cases  cited  in  note  136,  infra. 
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In  Akin  v.  Davis.  11  Kan.  580,  the  court 
said:  "Under  our  Code  a  plaintiff  is  not 
required  to  state  whether  his  cause  of 
action  is  founded  upon  contract  or  on  tort; 
and  generally,  if  he  should  make  such  a 
statement,'  and  be  mistaken,  the  statement 
would  be  immaterial.  All  that  a  plaintiff 
is  now  required  to  do  is  to  'state  the  facts 
constituting'  *his  cause  of  action,  in  ordi- 
nary and  concise  language,  and  without 
repetition.*  (Code,  §  87.)  These  facts  may 
sometimes  constitute  both  a  cause  of  action 
on  contract,  and  a  cause  of  action  on  tort, 
or  two  or  more  of  either;  and  then,  if  the 
reliefs  for  the  two  or  more  causes  of  action 
are  inconsistent,  the  plaintiff  would  be 
required  to  elect  which  of  the  same  he  would 
take,  and  in  no  case  could  the  plaintiff  have 
a  double  relief  for  substantially  the  same 
thing.  But  if  the  facts  of  the  two  or  more 
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causes  of  action  are  the  same,  and  if  the 
reliefs  are  the  same,  and  if  the  plaintiff 
does  not  ask  for  double  relief,  but  only  for 
the  single  relief  which  either  cause  of  ac- 
tion would  give  him,  then  there  can  be  no 
good  reason  given  why  the  plaintiff  should 
be  required  to  elect  as-  to  which  relief  he 
would  take,  or  whether  he  would  call  his 
action  an  action  on  contract  or  for  tort." 

Under  the  Missouri  Code  there  is  but  one 
form  of  civil  action,  and  it  does  not  de- 
volve on  the  pleader  to  state  the  nature  of 
his  cause  in  his  petition.  Central  Ameri- 
can S.  S.  Co.  V.  Mobile  &  O.  R.  Co.  144 
Mo.  App.  43,  128  S.  W.  822. 

In  a  state  in  which  all  formal  distinc- 
tions between  actions  have  been  abolished 
by  statute,  and  where  the  plaintiff  is  simply 
required  to  set  forth  by  petition  his  cause 
of  action,  a  petition  setting  forth  facts 
sufficient  to  constitute  a  cause  of  action  is 
sufficient  to  support  a  judgment,  and  the 
character  of  the  action  is  not  of  practical 
importance.  Southern  R.  Co.  v.  Atlanta 
Nat.  Bank,  56  L..R.A.  546,  50  C.  C.  A.  558, 
112  Fed.  801. 

Under  the  Code,  it  is  not  necessary  for 
the  pleadings  to  reveal  the  particular  class 
to  which  the  action  is  supposed  to  belonjr. 
If  it  is  indefinite  or  uncertain,  or  contains 
repugnant  allegations,  the  defendant  has 
his  remedv.  Peterson  v,  Stoughton  State 
Bank,  78  Wis.  113,  47  N.  W.  368. 

Under  the  Maryland  Code  system  of 
pleading,  which  provides  that  "any  declara- 
tion which  contains  a  plain  statement  of 
the  facts  necessary  to  constitute  a  ground 
of  action  shall  be  sufficient,*'  a  declaration 
is  not  demurrable  because  its  all^ation» 
do  not  inform  the  defendant  whether  he  is 
charged  with  a  tort  or  with  a  breach  of 
contract.  Lapp  v.  Stanton,  116  Md.  197, 
81  Atl.  675,  Ann.  Cas,  191 3C,  755. 

In  code  pleading  the  pleader  is  not  re- 
quired to  state  either  in  the  summons  or 
the  complaint  the  class  of  action  to  which 
he  conceives  his  cause  of  action  belongs. 
If  the  complaint  states  facts  entitling  the 
plaintiff  to  any  relief  whatever,  then  it  is 
for  the  court  to  determine,  when  the  ques- 
tion is  properly  presented,  whether  the 
cause  of  action  averred  is  founded  in  con- 
tract or  tort.  The  character  of  the  cause 
of  action  must  in  all  cases  be  determined 
bv  an  analysis  of  the  averments  in  the  com- 
plaint, together  with  the  nature  of  the 
relief  demanded.  McDonough  v.  Dilling- 
ham, 43  Hun,  493. 

M  Scott  V.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  144  Ind.  125,  32  L.R.A.  154,  43  X.  E. 
133,  8  Am.  Xep.  Cas,  223;  State  ex  rel. 
Mil  lice  V.  Peterson,  36  Ind.  App.  269,  75 
N.  E.  602;  Xeftel  v,  Lightstone,  77  X.  Y. 
96;    Atwill  v.   Le   Roy,   15   How.   Pr.  227; 
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gttionfl  as  Burplusage^^*  or  even  to  a  de- 1 
murrer  baaed  on  the  contention  that,  as  at- 
tempting to  state  a  cause  of  action  on  one 
or  the  other  of  the  two  theories,  it  is  in- 
Mifficient.u  He  may,  in  any  of  these  ways, 
be  forced  to  declare   himself,   and   having 


done  so  he  can  i^cover,  if  at  all,  only  upon 
the  theory  adopted.^S  But  if  the  defendant 
fails  at  the  proper  stage  to  take  steps  to 
resolve  the  ambiguity,  he  cannot  thereafter 
complain  thereof.17  If  the  complaint  states 
a  cause  of  action  in  either  aspect,  it  may 


Peterson  v.  Stoughton  State  Bank,  78  Wis. 
113,  47  N.  W.  368;  Bruhpim  v.  Stratton, 
145  Wis.  271,  129  N.  W.  1092. 

So,  also,  in  Marsh  v.  Webber,  13  Minn. 
109,  Gil.  99,  the  court  said  that  where  a 
complaint  states  a  cause  of  action  both  in 
contract  and  in  tort,  the  remedy  of  the  de- 
fendant is  by  motion  to  strike  out  or  to 
make  the  complaint  more  definite,  or,  per- 
haps, when  the  case  is  called  for  trial,  to 
compel  the  plaintiff  to  elect  on  which  cause 
of  action  he  will  proceed. 

When  the  pleader  alleges  sufficient  facts 
to  constitute  a  cause  of  action,  suit,  or  de- 
fense, but  states  them  in  such  a  vague  and 
ambiguous  manner  that  the  precise  nature 
of  the  charge  or  defense  is  not  apparent, 
the  remedy  of  the  adverse  party  is  by  mo- 
tion to  compel  him  to  make  it  more  definite 
and  certain.  Jackson  v.  Jackson,  17  Or. 
no,  19  Pac.  847. 

Where  the  plaintiff  does  not  make  it 
clear  whether  the  action  is  for  deceit  or  for 
breach  of  covenant,  the  defendant  may  re- 
quire the  plaintiff  to  elect  the  cause  of 
action  or  defense  upon  which  he  relies. 
Corbett  v.  V\>enn,  25  Or.  305,  35  Pac.  658. 

In  Lane  ▼.  Cameron,  38  Wis.  603,  1  Am. 
^pg.  Cas.  743,  it  is  said  that  the  proposi- 
tion that  a  complaint  may  be  so  framed  as 
to  state  in  the  same  count,  or  in  any  num- 
ber of  counts,  a  cause  of  action  etr  contractu 
and  also  one  ex  delicto  and  still  be  a  good 
pleading,  is  one  which  the  court  is  unwill- 
ing to  sanction, — certainly  where  any  ob- 
jection is  taken  to  the  misjoinder. 

"Xeftel  v.  Lightstone,  77  N.  Y.  96; 
Marsh  v.  Webber,  13  Minn.  109,  Gil.  99. 

^See  cases  cited  in  note  79,  infra. 

Xot  only  the  sufficiency  of  the  pleading 
mast  be  determined  on  demurrer  to  it,  but 
also  the  true  nature  and  object  of  it,  or 
what  particular  kind  or  cause  of  action 
is  stated,  or  is  designed  to  be.  ITie  court 
must  in  the  first  instance  decide  with  cer- 
tainty what  the  specific  cause  of  action 
counted  and  relied  upon  is;  and  having 
decided  that,  it  must  noxt  determine 
whether  the  complaint  contains  a  sufficient 
statement  of  such  cause;  and  if  it  does 
not,  the  demurrer  must  be  sustained.  Ke- 
waunee County  V.  Decker,  30  Wis.  624. 

Where  a  pleader  states  all  the  facts  es- 
sential to  a  cause  of  action  for  damages 
for  assault  and  battery,  and  in  addition 
states  defectively  a  cause  of  action  for 
trespass  to  real  estate,  but  in  a  manner 
indicating  that  a  cause  of  action  of  that 
character  was  in  mind,  the  complaint  will 
be  held  good  on  demurrer  because  it  states 
a  cause  of  action  for  assault  and  battery. 
Bieri  v.  Fonger,  139  Wis,  150,  120  N.  W. 
862. 

In  testing  a  complaint  on  a  demurrer 
5«)  L.R.A.<N.S.) 


for  insufficiency,  the  pleading  does  not  neces- 
sarily fail  because  the  pleader  does  not 
state  facts  sufficient  for  the  precise  cause 
of  action  intended,  or  because  he  has  mis- 
conceived the  precise  nature  of  his  cause  of 
action  and  wrongfully  denominated  it,  or 
because  of  misapprehension  of  the  nature  of 
the  relief  warranted  by  the  facts.  If  the 
pleading,  giving  it  the  benefit  of  every  rea- 
sonable inference,  expressly  or  by  such  in- 
ference, or  both,  states  facts  showing  the 
plaintiff  to  be  entitled  to  some  relief  with- 
in the  competency  of  the  court  to  grant, 
it  states  a  good  cause  of  action  for  such 
relief.  Hall  v.  Bell,  143  Wis.  296,  127  N. 
W.  967 

16  See  cases  cited   in  notes  45-68,  infra. 

In  Wernick  v.  St.  Louis  &  S.  F.  R.  Co. 
131  Mo.  App.  37,  109  S.  W.  1027,  it  is  said 
that  the  form  of  the  action  is  occasionally 
material  under  the  code  system:  among 
other  reasons  because,  though  the  pleader 
usually  may  elect  for  either  contract  or 
tort,  he  must  recover  on  the  theory  adopted 
in  his  pleading. 

1''  Where  the  defendant  has  answered  and 
proceeded  to  trial,  a  demurrer  to  the  evi- 
dence cannot  be  sustained  on  the  ground 
that  the  petition  does  not  show  whether  the 
action  is  on  contract  or  in  tort.  Chase  v. 
Atchison,  T.  &  S.  F.  R.  Co.  70  Kan.  546, 
79  Pac.  153. 

In  Marsh  v.  Webber,  13  Minn.  109,  Gil. 
99,  the  court  expressed  the  opinion  that  a 
complaint  apparently  draw^n  with  a  view  to 
a  recovery  either  for  a  false  warranty  or 
deceit,  as  the  evidence  might  be  held  to 
establish  the  one  or  the  other  cause  of  ac- 
tion, was  objectionable;  but  that,  as  the 
objection  was  not  made  until  after  judg- 
ment, it  came  too  late. 

A  defendant  who  fails  to  attack  by  mo« 
tion  or  demurrer  a  petition  which  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion on  contract  and  also  contains  allega- 
tions in  virtue  of  which  it  states  facts 
sufficient  to  constitute  a  cause  of  action 
founded  on  tort  cannot  complain  on  review 
that  the  case  was  tried  throughout  as  one 
based  on  contract.  Burgess  v.  Alcorn,  75 
Kan.  735,  90  Pac.  239. 

Where  it  is  not  certain  from  the  com- 
plaint whether  the  plaintiff  intended  to 
state  a  cause  of  action  as  for  a  breach  of 
contract  or  for  a  tort  in  the  nature  of 
trespass,  and  the  defendants  make  no  ob- 
jection  to  the  complaint  on  that  score,  but 
in  their  answer  proffer  an  issue  upon  the 
breach  of  contract  and  the  commission  of 
the  trespass,  they  cannot  complain  of  the 
giving  of  an  instruction  as  to  exemplary 
damages.  O'Gonnell  v.  Rosso,  56  Ark.  603, 
20  S.  W.  531. 

In  Logan  v.  Freerks,  14  N.  D.  127,  103  N- 
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be  treated  as  stating  a  cause  of  action  in 
that  aspect  in  which  it  is  sufficient. is  If 
a  good  cause  of  action  is  established  upon 
a  trial,  and  all  controversies  in  reference 
to  the  matter  are  fully  tried  without  objec- 
tion, and  such  cause  is  within  tiie  jurisdic- 
tion  of  the  court,  and  might  have  been, 
but  was  not,  fully  pleaded,  or  was  not  the 
particular  cause  of  action  the  pleader  had 
in  mind  at  the  outset,  though  the  facts  are 
fairly  stated,  the  complaint  may  be  amended 
to  correspond  with  the  cause  proved,  either 
before  or  after  verdict,  saving  the  substan- 
tial rights  of  the  adverse  party,  or,  if  need 
be  to  sustain  the  judgment,  it  will,  on  ap- 
peal, be  deemed  amended  in  accordance  with 
the  judgraent.io  Where  a  complaint  states 
a  cause  of  action  in  tort,  and  it  is  apparent 
from    allegations    therein    found    that    the 


pleader  intended  to  state  a  cause  of  action 
sounding  in  tort,  but  by  a  liberal  construc- 
tion of  the  complaint  there  is  enough  in  it 
by  way  of  averment  to  state  a  cause  of  ac- 
tion on  contract,  and  plaintiff  has  made  no 
allegation  as  to  which  cause  of  action  he 
will  rely  on,  the  court  will  treat  the  action 
as  one  in  tort  in  determining  the  sufficiency 
of  the  defendant's  plea  of  the  statute  of  lim- 
itations. *o 

At  the  same  time,  as  will  presently  ap- 
pear, where  the  complaint  is  framed  upon 
a  definite  theory  it  must  be  good  on  that 
theory  or  not  at  all,  and  the  presence  of 
incidental  allegations  which,  if  put  in  prop- 
er form,  would  have  warranted  the  court 
in  sustaining  the  complaint,  vfill  not  be  re- 
garded as  sufficiently  stating  a  different 
cause  of  action. '^ 


W.  426,  it  is  said  that  even  if  the  parties 
are  mistaken  as  to  the  scope  of  the  issues, 
and  proceed  to  trial  upon  the  theory  that 
the  cause  of  action  is  eso  delicto,  and  not 
ex  contractu,  this  should  not  operate  to 
deprive  them  of  the  right  to  have  the  real 
issues  submitted  and  determined,  and  such 
relief  granted  as  the  facts  warrant. 

16  See  in  this  connection,  notes  160-162, 
and  text  to  which  they  are  appended. 

In  Minneapolis  Harvester  Works  v. 
Smith,  30  Minn.  399,  16  N.  W.  462,  the 
court  said  that  they  were  not  prepared  to 
hold  that  because  an  action  is  in  form 
ex  delicto,  the  plaintiff  for  that  reason  can- 
not recover  as  in  an  action  ex  contractu 
where,  by  rejecting  a  portion  of  the  plead- 
ing, enough  remains  to  constitute  a  state- 
ment of  a  cause  of  action  ex  contractu. 

Where  "a  statement  of  the  facts  con- 
stituting the  cause  of  action,  in  ordinary 
and  concise  language,  without  unnecessary 
repetition,"  is  all  that  is  required,  a  com- 
plaint setting  forth  facts  constituting  a 
false  imprisonment  and  likewise  malicious 
prosecution  is  good  where  the  defendant 
has  failed  at  the  proper  stage  to  object  to 
the  form  of  pleading.  Grimes  v.  Green- 
blatt,  47  Colo.  495,  107  Pac.  1111,  19  Ann. 
Gas.  608. 

A  fact  or  facts  alleged  may  overthrow 
a  complaint  on  one  theory  and  it  may  still 
be  held  sufficient  on  some  other  theory 
which  the  facts  of  the  complaint  sustain. 
Merica  v.  Ft.  Wayne  &  W.  Valley  Traction 
Co.  49  Ind.  App.  288,  97  N.  E.  192. 

A  complaint  which  states  facts  enough 
to  authorize  a  recovery  in  favor  of  a  plain- 
tiff under  the  law,  whether  statutory  or 
common  law,  is  sufficient  to  withstand  a 
demurrer.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Rogers,  45  Ind.  App.  230,  87  N.  E.  28. 

19  Bieri  v.  Fonger,  139  Wis.  150,  120  N. 
W.  862 

io  Frechette  v.  Ravn,  145  Wis.  589,  130 
N.  W.  453.  In  this  case  the  court  said: 
"The  cause  of  action  in  tort  has  not  been 
withdrawn  and  may  never  be  withdrawn. 
So  long  as  it  confronts  the  defendant,  he 
has  the  right  to  checkmate  it  by  pleading 
60  L.R.A.(N.S.) 


the  statute  of  limitations  applicable  to  it. 
It  is  not  a  question  of  there  being  a  cause 
of  action  on  contract  stated,  to  which  the 
statute  does  not  apply,  but  of  there  being 
a  cause  of  action  in  tort  stated,  to  which 
it  does  apply.  As  a  complaint  is  held  good 
on  demurrer  if  it  states  any  cause  of  action, 
so  an  answer  should  be  held  good  on  de- 
murrer if  it  states  a  defense  to  any  cause 
of  action  which  the  plaintiff  pleads  and 
on  which  he  has  a  right  to  rely.  Unless  we 
say  to  the  plaintiff,  'your  complaint  states 
a  cause  of  action  on  contract  and  you  must 
not  rely  on  the  cause  of  action  in  tort 
stated  therein,'  we  should  not  deny- 
to  the  defendant  the  right  to  defend  against 
the  tort  action  that  is  stated.  It  was  law- 
yer-like and  proper  for  the  defendant's 
counsel  to  answer  as  they  did,  and  nothing 
has  occurred  to  render  that  answer  im- 
proper. If  the  plaintiff  considered  it  ad- 
visable to  proceed  on  contract  rather  than 
in  tort,  he  should  have  amended  his  com- 
plaint. Then  if  the  statute  of  limitations 
were  pleaded  and  the  plea  was  not  a  proper 
one,  the  demurrer  would  be  well  taken.  So 
long  as  the  plaintiff  chooses  to  present  a 
pleading  for  which  different  things  may  be 
claimed  on  the  trial,  the  defendant  has  a 
right  to  present  an  answer  that  is  pertinent 
and  applicable  to  the  different  aspects  in 
which  the  complaint  may  be  viewed.  If 
this  court  should  sustain  the  demurrer  to 
the  answer,  and  the  plaintiff  should  insist 
on  the  trial  on  his  right  to  proceed  and  re- 
cover in  tort,  the  trial  court  might  have 
as  difficult  a  problem  to  work  out  as  he 
would  encounter  if  he  were  trying  to  deter- 
mine Tiow  old  Ann  was.'  The  plaintiff  can- 
not be  permitted  to  maneuver  the  defend- 
ant out  of  a  valid  defense  to  the  cause  of 
action  in  tort  until  he  lets  go  of  such 
cause  of  action." 

«l  Where  plaintiff  has  framed  his  com- 
plaint on  the  theory  of  fraud,  it  is  error  to 
treat  the  action  as  one  on  contract  because 
there  are  facts  stated  by  way  of  inducement 
which  would,  when  put  in  proper  form, 
have  sustained  an  action  of  assumpsit! 
Barnes  v.  Quigley,  59  N.  Y.  265. 
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In  Alabama  **  and  Georgia,  ss  which  have 
statutory  systems  of  pleading  akin  to., 
though  not  identical  with,  that  of  the  code 
states,  it  has  been  held  that  the  plaintiff 
should  disclose  the  character  of  his  action. 
Where  it  does  not  clearly  appear  from  the 
declaration  that  the  cause  of  action  intended 
to  be  set  forth  therein  was  in  contract  or 
tort,  the  court  will,  upon  objection  duly 
taken,  either  dismiss  the  cause  for  duplici- 
ty, or  require  plaintiff  so  to  shape  his  lil- 
legationa  as  to  leave  no  doubt  of  the  man- 
ner in  which  he  seeks  to  hold  defendant  lia- 
ble; but  where  no  demurrer  has  been  taken, 
and  the  declaration  contains  enough  to 
make  it  good  either  as  an  action  upon  con- 
tract or  upon  tort,  the  plaintiffs  are  left 
free  to  treat  it  as  they  deem  proper.  M 

III.  Pleader's  theory  of  facts, 

a.  Necessity  for. 
But  while  in  the  code  states,  and  in  some 


of  the  states  which  have  a  modified  form 
of  common-law  pleading,  the  form  of  the 
action  has  become  immaterial,  and  it  is  not 
necessary,  in  order  to  frame  a  complaint 
which  will  withstand  demurrer,  to  state 
whether  the  action  is  in  contract  or  in  tort, 
it  is  nevertheless  necessary  that  the  pleader 
have  a  theory  of  his  case.  The  use  of  the 
term  ''theory  of  the  case"  as  referring  both 
to  the  pleader's  conception  of  the  facts: 
constituting  the  basis  of  his  right  of  ac- 
tion, and  to  the  nature  of  the  action  itself,, 
has  already  been  mentioned.  This  double 
meaning  is  apt  to  prove  a  source  of  con- 
fusion; but  as  employed  in  the  foregoing 
statement  the  phrase  denotes  the  facts  up- 
on  which  a  right  of  action  or  defense  i» 
claimed  to  exist  in  favor  of  the  party  as- 
serting them.  25 

It  is,  then,  the  established  rule,  most  fre- 
quently enunciated  in  Indiana,  but  recog- 
nized in  other  jurisdictions,  that  a  com- 
plaint must  proceed  on  a  definite  theory  2(n 


In  Beard  v.  Yates,  2  Hun,  466,  it  was 
said  in  reference  to  the  principle  that  the 
presence  of  allegations  in  the  complaint 
which  are  irrelevant  to  the  case  really  made 
thereby  will  not  have  the  effect  to  change 
the  action  from  one  upon  contract  to  one 
in  tort,  or  vice  veraa^  but  that  the  case 
really  set  forth  by  the  plaintiff  in  his  com- 
plaint cannot  be  changed  upon  the  trial 
into  one  of  a  different  nature:  "Such  a 
principle  is  obviously  necessary  to  the  due 
administration  of  justice.  While  a  party 
is  not  to  be  turned  out  of  court  because  his 
pleading  contains  unnecessary  averments, 
when  it  does  fairly  apprise  his  adversary  of 
tbe  claim  made  against  him,  yet  he  is  to  be 
held  to  a  trial  of  the  cause  of  action  actu- 
ally set  forth.  And  when  a  party  sets  forth 
a  good  cause  of  action  upon  contract,  and 
avers  and  proves  additional  facts  which  ren- 
der the  defendant  liable  for  a  tort  arising 
from  the  same  cause  of  action,  there  is 
perhaps  no  hardship  in  allowing  a  recovery 
upon  the  contract,  for  a  plaintiff  may,  in 
general,  waive  a  tort  and  sue  in  assumpsit, 
and  the  defendant  cannot  be  prejudiced  by 
a  recovery  in  the  milder  form.  But  there 
would  be  manifest  hardship  in  allowing  a 
recovery  for  a  tort,  in  an  action  ex  corir 
traetu,  because  such  a  recovery  might  sub- 
ject the  defendant  to  an  imprisonment  of 
his  person.  However  that  may  be,  we  think 
the  salutary  rule  that  a  plaintiff  must  re- 
cover, if  at  all,  according  to  his  allegations 
as  well  ae  his  proofs,  has  not  been  abolished 
by  the  Code." 

And  see  further,  in  support  of  the  state- 
ment made  in  the  text,  cases  set  forth  in 
note  37,  infra. 

tt  While  under  the  Alabama  system  of 
pleading  no  objection  based  on  defect  as  to 
form  merely  is  allowed  if  the  facts  are  so 
alleged  that  a  material  issue  in  law  or  fact 
fan  be  taken  by  the  adverse  party  thereon, 
yet  tbe  pleeulings,  as  counts  in  complaints 
50  L.RJk.(N.S.) 


or  declarations,  should  inform  the  court  or 
the  defendant  whether  the  action  is  in 
case,  trespass,  or  assumpsit,  etc.,  in  order 
that  the  proper  defenses  may  be  interposed. 
Lawrence  v.  Seay,  —  Ala.  ~,  60  So.  937. 

"A  defendant  has  no  right  to  require  a 
plaintiff  to  declare  in  any  particular  form 
of  action;  but  he  has  the  right  to  be  in- 
formed as  upon  which  particular  form  of 
action  the  plaintiff  intends  to  proceed.  A 
plaintiff  has  no  right  to  so  frame  or  form 
nis  counts  as  to  leave  it  doubtful  or  uncer- 
tain what  cause  or  kind  of  action  he  intends 
to  charge  against  the  defendant;  but,  if  a 
count  states  a  good  cause  of  action,  it  is  not 
subject  to  demurrer  because  it  does  not 
state  a  definite  cause  of  action,  but  it  may 
be  for  uncertainty  or  indefiniteness  as  to- 
the  particular  action  it  states."  Williams 
V.  Lyon,  —  Ala.  — ,  61   So.  299. 

M  A  petition  which  docs  not  clearly  show 
whether  the  action  is  in  contract  or  in  tort- 
is  subject  to  special  demurrer.  Jenkins  v. 
Seaboard  Air-Line  R.  Co.  3  Ga.  App.  381, 
59  S.  E.  1120. 

»*  Central  R.  Co.  ▼.  Pickett,  87  Ga.  734, 
13  S.  E.  750. 

8»  The  terms  "theory"  and  "theories,"  a» 
used  in  pleading,  relate  to  the  basis  of  lia- 
bility or  the  ground  of  defense.  •  South 
Bend  Mfg.  Co.  v.  Liphart,  12  Ind.  App.  185, 
39  N.  E.  908. 

By  the  phrase  "theory  of  the  case"  is  not 
meant  what  may  have  been  in  the  mind  of 
the  pleader  as  to  the  source  of  his  le^aA 
rights,  but  it  means  the  basis  upon  which 
the  pleading  proceeds, — the  facts  upon 
which  a  right  of  action  is  claimed  to  exist 
in  favor  of  the  party  asserting  them.  Pitts- 
burgh, C.  C.  &  St.L.  R.  Co.  V.  Rogers,  45- 
Ind.  App.  230,  87  N.  E.  28. 

26  Bremmerman  v.  Jennings,  101  Ind* 
253:  Iveeds  v.  Richmond,  102  Ind.  372,  1 
N.  E.  711;  First  Nat.  Bank  v.  Root,  lOT 
Ind.  224,  8  N.  E.  105 ;  Armacost  v.  Lindley,. 
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116  Ind.  205,  19  N.  E.  138;  Moorman  v. 
Wood,  117  Ind.  144,  19  N.  E.  739;  Feder 
V.  Field,  117  Ind.  386,  20  N.  E.  129;  Baker 
V.  Ludlam,  118  Ind.  87,  20  N.  E.  648; 
Peters  v.  Guthrie,  119  Ind.  44,  20  N.  E. 
r>26;  Wilstach  v.  Heyd,  122  Ind.  674,  23 
N.  E.  963;  Pearson  v.  Pearson,  125  Ind.  341, 
25  N.  E.  342;  Markovcr  v.  Krauss,  132  Ind. 
294,  17  L.R.A.  806,  31  N.  E.  1047;  Citizens' 
Street  R.  Co.  v.  Willoeby,  134  Ind.  663,  33 
N.  E.  627 ;  -Etna  Powder  Co.  v.  Hildebrand, 
137  Ind.  462,  45  Am.  St.  Rep.  194,  37  N.  E. 
136;  Terre  Haute  &  I.  R.  Co.  v.  McCorkle, 
140  Ind.  613,  40  N.  E.  62;  Carmel  Natural 
Cas  &  Improv.  Co.  ▼.  Small,  150  Ind.  427, 
47  N.  E.  11,  60  N.  E.  476;  Vandalia  R.  Co. 
V.  State,  166  Ind.  219,  117  Am.  St.  Rep. 
370,  76  N,  E.  970;  Oolitic  Stone  Co.  v. 
Ridge,  169  Ind.  639,  83  N.  E.  246;  State 
V.  Adams  Exp.  Co.  172  Ind.  10,  87  N.  E. 
712:  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
D^  Bolt,  10  Ind.  App.  174,  37  N.  E.  737; 
Callaway  v.  Mellett,  15  Ind.  App.  306,  57 
Am.  St.  Rep.  238,  44  N.  E.  198;  Miller  v. 
Miller,  17  Ind.  App.  605,  47  N.  E.  338; 
Indianapolis  Natural  Gas  Co.  ▼.  Spaugh,  17 
Ind.  App.  683,  46  N.  E.  091;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Dugan,  18  Ind.  App. 
435,  48  N.  E.  238;  Tibbet  v.  Zurbuch,  22 
Ind.  App.  354,  62  N.  E.  815;  Flowers  v. 
Poorman,  43  Ind.  App.  628,  87  N.  E.  1107; 
Model  Automobile  Co.  v.  Sterling,  61  Ind. 
App.  78,  99  \.  E.  51;  Citizens'  Teleph. 
Co.  V.  Ft.  Wayne  &  S.  R.  Co.  —  Ind.  App. 
— ,  100  N.  E.  309;  Euler  v.  Euler,  —  Ind. 
App.  — ,  102  N.  E.  856;  McKinlcy  v.  Brit- 
ton,  —  Ind.  ApfJ.  — ,  103  N.  E.  349;  Galle- 
gos  V.  Sandoval,  15  N.  M.  216,  100  Pac. 
373;  and  other  cases  cited  in  this  footnote. 

It  is  an  established  rule  of  pleading  that 
a  complaint  must  proceed  upon  some  defi- 
nite theory,  and  on  that  theory  plaintiff 
must  succeed  or  not  succeed  at  all.  A  com- 
plaint cannot  be  made  elastic  so  as  to  take 
form  with  the  varying  views  of  counsel. 
Mescall  v.  Tullv,  91  Ind.  96;  Toledo,  St.  L. 
&  K.  C.  R.  Co.  V.  Levy,  127  Ind.  168,  26 
N.  E.  773;  Callaway  v.  Mellett,  16  Ind. 
App.  360,  67  Am.  St.  Rep.  238,  44  N.  E. 
198. 

Every  action  must  proceed  upon  some 
definite  legal  theory,  and  the  defendants 
should  be  apprised  of  the  plaintiff's  theory 
by  the  direct  averments  of  the  plaintiff. 
Fowler  v.  Ft.  Wayne  &  W.  Vallev  Traction 
Co.  45  Ind.  App.  441,  91  N.  E.  47. 

In  Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills, 
104  Ind.  13,  3  N.  E.  611,  it  is  said:  **It 
is  essential  to  the  formation  of  issues  and 
to  the  intelligent  and  just  trial  of  causes, 
that  a  complaint  should  proceed  upon  a  dis- 
tinct and  definite  theory.  It  would  violate 
all  rules  of  pleading  to  permit  a  complaint 
to  be  construed  as  best  suited  the  exigencies 
of  the  case;  to  allow  such  a  course  of  pro- 
cedure would  produce  uncertainty  and  con- 
fusion, and  materially  trench  upon  the 
right  of  the  defendant  to  be  informed  of 
the  issue  he  is  required  to  meet.  The  rule 
is,  that  the  complaint  must  proceed  on  a 
distinct  and  definite  theory,  and  upon  that 
theory  the  case  must  stand  or  fall.'' 
50  L.R.A.(N.S.) 


Every  complaint  in  an  action  should  be 
founded  upon  a  theory  under  which  the 
plaintiff  is  entitled  to  recover,  and  ordi- 
narily the  plaintiff  is  entitled  to  and  w^lU 
be  given  only  such  relief  as  the  facts  con- 
stituting the  cause  of  action  will  warrant. 
Bartley  v.  Eraser,  16  CeJ.  App.  560,  117 
Pac.  683. 

A  plaintiff  must  frame  his  petition  upon 
a  distinct  and  definite  theory,  and  upon 
that  theory  the  facts  alleged  must  state 
a  good  cause  of  action.  If  the  petition  is 
not  drawn  upon  a  single  and  distinct  the- 
ory, or  there  is  such  a  confusion  of  theor- 
ies alleged  that  the  court  cannot  determine 
from  the  general  scope  of  the  petition  upon 
which  of  several  theories  a  recovery  is 
sought,  it  is  insufficient.  Grentner  ▼.  Feh- 
renschield,  64  Kan.  764,  68  Pac.  619. 

In  Kewaunee  County  v.  Decker,  30  Wis. 
624,  it  was  said  by  Chief  Justice  Dixon: 
"It  would  certainly  be  a  most  anomalous 
and  hitherto  unknown  condition  of  the  laws 
of  pleading  were  it  established  that  the 
plaintiff  in  a  civil  action  could  file  and 
serve  a  complaint,  the  particular  nature 
and  object  of  which  no  one  could  tell,  but 
which  might  and  should  be  held  good  as  a 
statement  of  two  or  three  or  more  different 
and  inconsistent  causes  of  action,  as  one 
in  tort,  one  upon  money  demand  on  con- 
tract, and  one  in  equity,  all  combined  or 
fused  and  moulded  into  one  count  or  decla- 
ration, so  that  the  defendant  must  await 
the  accidents  and  events  of  trial,  and  until 
the  plaintiff's  proofs  are  all  in,  before  being 
informed  with  any  certainty  or  definiteness 
what  he  was  called  upon  to  meet.  The 
proposition  that  a  complaint,  or  any  single 
count  of  it,  may  be  so  framed  with  a  double, 
treble,  or  any  number  of  aspects,  looking  to 
so  many  distinct  and  incongruous  causes 
of  action,  in  order  to  hit  the  exigencies  of 
the  plaintiff's  case  or  any  possible  demands 
of  his  proofs  at  the  trial,  we  must  say, 
strikes  us  as  something  exceedingly  novel 
in  the  rules  of  pleading.  We  do  not  think 
it  is  the  law,  and,  unless  the  legislature 
compels  us  by  some  new  statutory  regula- 
tion, shall  hereafter  be  very  slow  to  change 
this  conclusion." 

In  Pierce  v.  Carey,  37  Wis.  232,  the  fore- 
going passage  is  quoted  with  the  following 
comment:  "Golden  words,  which  should 
ever  be  present  to  the  mind  of  every  pleader 
under  the  Code,  which  was  designed  to  sub- 
stitute a  plain  and  concise  statement  of 
causes  of  action  and  of  defenses,  for  the 
intricacies  of  pleading  at  common  law.  All 
that  goes  to  the  administration  of  justice 
should  be  definite  and  certain.  This  is  al- 
most equally  essential  to  the  claim,  the 
defense,  and  the  judgment.  When  these 
become  vague  and  loose,  the  administration 
of  justice  becomes  vague  and  loose;  with  a 
tendency  to  rest,  not  so  much  on  known  and 
fixed  rules  of  law,  as  on  capricious  judg- 
ment of  the  peculiarities?  of  each  case:  on 
a  dangerous  and  eccentric  sense  of  justice, 
largely  personal  to  the  judges,  varying  as 
cases  vary,  rather  than  on  abiding  princi- 
ples of  right,  controlling  equally  the  judg- 
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and  be  sufficient  on  that  theory  or  it  will 
not  be  good  at  all.*?  It  should  not  be  so 
framed  as  to  present  more  than  one  the- 
ory, <*  as,  for  example,  that  an  injury  was 
either  intentionally  or  negligently  inflict- 
ed. M  So,  also,  a  plaintiff  cannot  claim 
property  and  ask  at  the  same  time  that 
in  the  event  that  his  claim  shall  turn  out 
to  be  unfounded,  then  that  he  may  recover 
upon  a  warranty  of  title.  M  At  the  same 
time,  a  complaint  proceeding  upon  a  definite 
theory  is  suflicient  though  it  contains  aver- 
ments tending  to  establish  more  than  one 


cause  of  action  upon  the  same  ground, — as 
where  a  complaint  in  an  action  to  set  aside 
an  assignment  grounded  upon  the  assignor's 
unsoundness  of  mind  also  alleges  weakness 
of  mind  and  fraud.  Si 

But  if  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  the 
mere  fact  that  it  is  difficult  to  tell  which 
of  two  theories  is  the  true  one  will  not,  in 
code  states,  render  such  complaint  insuffi- 
cient on  demurrer  for  want  of  facts,  if  it 
is  so  framed  that  either  theory  is  consist- 
ent therewith.  8*     The  remedy  is  a  motion 


ments  of  courts  and  the  rights  of  suitors. 
And  it  is  time  that  those  who  administer 
the  Code  should  recur  to  its  policy  of  plain 
and  direct  certainty,  and  rescue  it  from 
pro«titution  to  duplicity  and  ambiguity, 
and  all  the  juridical  evils  of  loose  and  un- 
certain administration,  more  dangerous  to 
<»ven  and  uniform  justice  than  the  worst 
ti-chnicalities  of  the  most  intricate  system. 
Simplicity,  not  uncertainty,  is  the  object  of 
the  ('ode.  And  pleadings  under  it  should  be 
as  certain  in  substance  as  they  were  before 
it:  more  certain  in  form,  because  freed  from 
technical  formalitv." 

^  See  cases  cited  in  footnote  26. 

The  sufficiency  of  a  complaint  must  be 
judged,  and  issues  upon  it  formed,  with 
leference  to  some  particular  theoretical 
right  of  recovery.  Logansport  v.  Uhl,  99 
Ind.  531,  50  Am.  Rep.  109;  Euler  v.  Euler, 
—  Ind.  App.  — ,  102  N.  E.  856;  McKinley 
V.  Britton,  —  Ind.  App.  — ,  103  N.  E.  349. 

A  complaint  must  proceed  upon  some 
definite  theory,  and  the  averments  must  be 
sufficient  to  support  such  theory ;  and  where 
there  is  more  than  one  paragraph  of  the 
complaint,  each  paragraph  must  be  tested 
by  its  own  averments.  CitisMins'  Teleph.  Co. 
V.  Ft.  Wavne  &  S.  R.  Co.  —  Ind.  App.  — , 
100  X.  E.'  309. 

MSee  cases  set  out  in  footnote  20,  supra. 

If  the  plaintilT  states  his  cause  of  action 
npon  two  distinct  theories  in  the  same 
paragraph  of  complaint,  he  can  proceed 
only  upon  one,  and  must  establish  his  right 
of  recovery  under  the  theory  adopted,  or 
fail  in  his  action.  State  ex  rel.  White  ▼. 
St-ott,  171   Ind.  349,  86  N.  E.  409. 

A  plaintiff  cannot  be  permitted  to  claim 
that  a  complaint  declares  upon  a  policy 
i^<ued  to  her  and  also  that  it  declares  upon 
a  policy  issued  to  the  person  whose  life  was 
injured.  Prudential  Ins.  Co.  v.  Hunn,  21 
Ind.  App.  525,  69  Am.  St.  Rep.  380,  62  N.  B. 
712. 

MA  pleading  should  not  be  tolerated 
which  proceeds  upon  the  idea  that  it  may 
be  good  either  for  a  wilful  injury  or  as  a 
complaint  for  an  injury  occasioned  by  negli- 
gence. Gregory  v.  Cleveland,  C.  C.  &  I.  R. 
Co.  112  Ind.  385,  14  N.  E.  228. 

A  petition  alleging  both  wilfulness  and 
n<^I)gence  as  ground  for  recovery  is  bad 
pleading,  though  it  will  support  a  judgment 
where  the  case  has  been  tried  on  the  theory 
of  negligence.  Cramer  v.  Springfield  Trac- 
tion Co.  112  Mo.  App.  360,  87  S.  W.  24. 
50  LJl.A,(N.S.) 


A  complaint  in  an  action  for  wrongful 
death  which  leaves  it  uncertain  whether  the 
wrongful  death  is  charged  as  the  result  of 
negligence  merely,  or  of  a  wanton  or  wilful 
act,  is  too  general,  uncertain,  and  equivocal 
to  resist  appropriate  demurrer,  since  with- 
out this  information  neither  the  court  nor 
the  defendants  can  know  what  pleas  are 
available  as  a  defepse,  further  than  the 
general  issue;  though  the  complaint  may  be 
sufficient  to  support  verdict  and  judgment 
if  not  objected  to.  Lawrence  v.  Seay,  — 
Ala.  —- ,  60  So.  937. 

A  complaint  alleging  negligence  and  also 
that  the  conduct  of  the  defendant  or  its 
servants  was  "reckless,  wanton,  and  unlaw- 
ful," without  clearly  indicating  whether  or 
not  it  is  intended  to  charge  intentional 
wrong,  is  improper,  and  open  to  a  motion 
for  indefiniteness.  Morey  v.  Lake  Superior 
Terminal  &  Transfer  Co.  125  Wis.  148,  12 
L.R.A.(N.S.)  221,  103  N.  W.  271,  18  Am. 
Neg.  Rep.  282. 

80  Robinson  v.  Rice,  20  Mo.  229. 

«lMark  v.  North,  155  Ind.  575,  57  N.  E. 
902. 

8«  Oolitic  Stone  Co.  v.  Ridge,  169  Ind. 
639,  83  N.  E.  246;  State  ex  rel.  Millice  v. 
Petersen,  36  Ind.  App.  269,  75  N.  E.  602. 

The  want  of  a  theory  does  not  make  a 
complaint  demurrable  if  it  states  facts 
sufficient  to  constitute  a  cause  of  action. 
Scott  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  144 
Ind.  125,  32  L.R.A.  154,  43  N.  E.  133,  8 
Am.  Neg.  Gas.  223.  In  this  case  the  court 
said:  "The  statute  does  not  make  the  want 
of  a  theory  in  a  complaint  a  ground  of  de- 
murrer ;  but  a  want  of  sufficient  facts  is  the 
only  defect,  in  that  direction,  which  the 
statute  makes  a  ground  of  demurrer.  If 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion are  stated  in  the  complaint,  it  is  diffi- 
cult to  sec  how  a  demurrer  assigning  want 
of  sufficient  facts  could  be  sustained  because 
the  theory  of  the  complaint  was  not  ap- 
parent, or  because  it  is  difficult  to  tell 
which  of  two  theories  is  the  true  one,  where 
the  complaint  is  so  framed  as  to  make 
either  theory  consistent  therewith.  Such  a 
defect  would  be  uncertainty,  the  remedy  for 
which  is  a  motion  to  make  more  certain, 
and  not  a  demurrer." 

One  who  states  a  cause  of  action  either 
on  express  contract  or  quantum  meruit 
may  recover  upon  either.  Walar  v.  Rech- 
nitz,  126  App.  Div.  424,  110  N.  Y.  Supp. 
777. 
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to  make  more  certain.  ^  Under  the  statu- 
tory system  of  Georgia,  however,  the  objec- 
tion may  be  taken  by  demurrer.**  Under 
the  Texas  system  of  pleading,  where  the  de- 
fendant is  liable  in  either  event  a  plaint i  if 
who  is  doubtful  about  the '  particular  facts 
which  he  can  establish  may  plead  in  the 
alternative  without  rendering  his  pleading 
demurrable  for  inconsistency  or  multifari- 
ousness, w 

The  rule  that  a  complaint  must  proceed 
upon  some  definite  theory  and  must  be  good 
upon  the  theory  upon  which  it  proceeds  does 
not  require  that  the  plaintifl'  be  entitled 
to  all  the  relief  asked  for  in  the  complaint 
in  order  to  render  it  sufficient.  If  the  plain- 
tiff is  entitled  to  any  of  the  relief  asked 
for  upon  the  theory  of  his  case,  then  the 


complaint  is  sufficient  to  withstand  a  de- 
murrer or  assignment  of  error  that  the 
same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  ^^ 

The  statement  above  made,  that  if  the 
complaint  contains  facts  sufficient  to  consti- 
tute a  cause  of  action  it  will  not  be  held 
bad  because  of  difficulty  in  determining  the 
theory  intended  by  the  pleader,  should  be 
bracketed  with  the  further  statement  that 
wiien  the  pleader  clearly  has  a  definite 
theory  for  which  his  complaint  proves  in- 
sufficient, the  courts  will  not  sustain  it  be- 
cause it  incidentally  alleges  facts  from 
which  the  existence  of  a  different  cause  of 
action  is  inferable.  97 

Upon  demurrer,  a  complaint  must  be  con- 
strued in  harmony  with  the  pleader's  the- 


M  See  cases  cited  in  note  13,  supra. 

34  A' petition  which  does  not  disclose  upon 
which  of  several  theories  the  plaintiff  seeks 
to  recover  is  bad  for  Guplicity.  Seifert  v. 
Sheppard,  111  Ga.  814,  35  S.  E.  673. 

86  Floyd  v.  Patterson,  72  Tex.  202,  13 
Am.  S*.  Rep.  787,  10  S.  W.  526. 

A  plaintiff  seeking  recovery  against  a 
railroad  company  for  the  value  of  an  ani- 
mal killed  may  state  such  facts  as  would 
establish  a  statutory  liability,  and  also 
such  facts  as  would  create  a  liai)ility  on  the 
ground  of  negligence,  as  the  evidence  may 
develop  the  facts  to  be.  Texas  &  G.  R.  Co. 
V.  Pate,  —  Tex.  Civ.  App.  — ,  113  S.  W. 
994. 

36Yorn  V.  Bracken,  153  Ind.  492,  55  N. 
E.  257;  Oolitic  Stone  Co.  v.  Ridge,  169  Ind. 
039,  83  N.  E.  246. 

«7  In  Walton  v.  Perkins,  28  Minn.  413,  10 
N.  W.  424,  in  passing  upon  the  contention 
that  though  the  complaint  was  insufficient 
ns  one  in  the  nature  of  a  bill  of  equity  for 
the  cancelation  of  a  mortgage,  yet,  as  it 
alleged  facts  that  would  make  a  good  com- 
plaint in  an  action  under  a  statute  to  deter- 
mine adverse  claims  to  real  estate,  a  de- 
murrer on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion would  not  lie,  the  court  said:  *'This 
proposition  does  not  necessarily  involve  the 
question  how  far  a  complaint,  the  facts  in 
Which  show  the  plaintiff  to  have  a  cause  of 
action,  though  manifestly  not  that  at- 
tempted to  be  set  forth,  may  be  held  good 
against  a  demurrer.  For  if  it  be  conceded 
that  a  complaint  attempting  to  set  forth  a 
cause  of  action  of  one  character  may  be 
sustained  if  there  be  facts  enough  to  show 
a  cause  of  action  of  another  character,  or 
that  if  the  facts  show  plaintiff  entitled  to 
some  relief,  though  not  to  any  part  of  that 
demanded,  nor  of  the  character  of  that  de- 
manded, it  is  good  against  a  demurrer,  still 
it  does  not  follow  that  where  the  complaint 
is  clearly  intended  as  a  complaint  in  an 
ordinary  action,  it  will  be  sustained  against 
a  demurrer,  merely  because,  upon  some  of 
the  facts  stated,  the  plaintiff  might  bring 
an  action  given  by  statute,  special  and 
50  L.R.A.(N.S.) 


extraordinary  in  its  nature,  and  not  pro- 
ceeding according,  to  the  usual  course  of 
actions." 

A  particular  phrase  does  not  make  a 
particular  form  of  action,  so  that  a  party 
by  its  use  may  shut  himself  out  from  the 
remedy  which  his  facts  would  give  him. 
On  the  other  hand,  he  may  so  utterly  mis- 
conceive his  rights  as  to  make  a  complaint 
not  adapted  thereto,  so  that  his  proofs  will 
require  an  (mtirely  new  complaint  to  reach 
them,  and  then  no  court  can  give  him  judg- 
ment.    Byxbie  v.  Wood,  24  N.  Y.  607. 

Where  a  complaint  professing  to  be 
foimded  on  a  written  instrument,  and  to 
rely  on  the  instrument  as  the  cause  of  ac- 
tion, proves  insufficient  on  demurrer,  the 
plaintiff  cannot  ask  that  it  may  be  held 
sufficient  as  setting  forth  some  other  right 
of  action.  A  plaintiff  cannot  declare  on  one 
theory  and  recover  upon  another.  John- 
ston V.  Griest,  85  Ind.  503. 

A  pleading  proving  insufficient  for  the 
purpose  for  which  it  was  designed,  it  can- 
not be  held  good  for  some  other  purpose. 
Cottrell  V.  ^tna  L.  Ins.  Co.  97  Ind.  311; 
Bingham  v.  Stage,  123  Ind.  281,  23  N.  E. 
756. 

A  pleading  assuming  to  proceed  on  a 
definite  theory  cannot  be  made  good  on 
some  other  by  casting  into  it  isolated  and 
subsidiary  statements  which,  if  fully  pU'ad- 
ed  in  a  separate  paragraph,  might  be  suffi- 
cient. Western  U.  Teleg.  Co.  v.  Young,  93 
Ind.  118;  Vandalia  R.  Co.  v.  State,  160  Ind. 
219,  177  Am.  St.  Rep.  370,  76  N.  E.  980. 

After  a  pleading  has  been  passed  upon 
by  the  trial  court  and  held  bad  on  the 
theory  which  is  clearly  apparent  on  the 
face  of  the  pleading,  it  would  be  manifestly 
unjust  to  allow  the  pleader  to  change  base 
and  reverse  the  ruling  of  the  trial  court 
because  the  pleading  perchance  incidentally 
states  facts  which  would  constitute  a  cause 
of  action  against  some  one  of  the  defendants 
named  in  the  complaint.  W^ilstach  v.  Herd, 
122  Ind.  574,  23  N.  E.  963. 

And  see  further,  in  support  of  the  text, 
cases  set  forth  in  note  21,  supra,  and  note 
39,  infra. 
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4iff7  of  hifl  eause  of  action,  M  and  if  it  does 
not  state  all  the  facte  essential  to  support 
cueh  theory,  it  will  be  held  insufficient.  *<> 

b.  How  ascertained. 

It  has  been  held  that  opposing  counsel 
may  not  assume  without  proof  what  the 
theory  of  the  pleading  is;  ^  but  that  it 
will  be  construed  as  proceeding  upon  the 


theory  which  is  most  apparent  and  most 
clearly  outlined  by  the  facts  stated.^  Its 
sufficiency  is  to  be  judged  from  its  general 
tenor  and  scope,  and  not  from  detached  or 
isolated  allegations.^  The  relief  demanded 
does  not  characterize  the  action,  nor  limit 
the  plaintiff  in  respect  to  the  remedy  which 
he  may  have.  *•» 

Although*  in  code  states  pleadings  are  to 
be   liberally   construed   so  far   as   concerns 


»  Knudsten  t.  Phillips,  128  N.  Y.  Supp. 
^,  and  see  also  cases  cited  in  note  27, 
supra,  and  in  note  39,  infra. 

Where  a  pleader  professes  to  declare  on 
a  distinct  and  definite  theory,  and  to  state 
one  cause  of  action,  and  that  upon  the 
theory  adopted,  his  complaint  is  to  be  con- 
•tmed  with  respect  to  that  theory.  Platter 
▼.  Seymour,  86   Ind.  323. 

MBuena  Viata  Fruit  &  Vineyard  Co.  v. 
Tuohy,  107  Cal.  243,  40  Pac.  386;  Green  ▼. 
Groves,  109  Ind.  619,  10  N.  E.  401 ;  Peters 
V.  Guthrie,  119  Ind.  44,  20  N.  E.  536;  In- 
dianapolis Natural  Gas  Co.  ▼.  Spaugh,  17 
Ind.  App.  683,  46  N.  E.  691 ;  May  v.  Reed, 
125  Ind.  199,  25  N.  E.  216. 

A  pleading  must  proceed  upon  some  one 
•ingle,  definite  theory;  and  it  must  be  good 
upon  that  theory  or  it  will  be  held  insuffi- 
cient on  demurrer,  however  suflicient  it 
might  be  on  some  other  theory.  iEtna 
Powder  Co.  v.  Hildebrand,  137  Ind.  462, 
45  Am.  St.  Rep.  194,  37  N.  E.  136;  Cope- 
laod  Y.  Summers,  138  Ind.  219,  35  N.  E. 
514,  37  N.  E.  971. 

40  Moorman  v.  Wood,  117  Ind.  144,  19 
N.  E.  739. 

'41  Monnett  v.  Turpie,  133  Ind.  424,  32  N. 
E.  328;  Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v. 
FnlUvan,  141  Ind.  83,  27  L.RJk.  840,  50 
Am.  St.  Rep.  313,  40  N.  E.  138;  Jones  v. 
Cullen,  142  lad.  335,  40  N.  E.  124;  SUte 
ex  rel.  White  v.  Scott,  171  Ind.  349,  86  N. 
E.  409:  Crawfordsville  Trust  Co.  v.  Ram- 
•ey.  178  Ind.  258,  98  N.  E.  177 ;  Muncie  A 
P.  Traction  Co.  v.  Citizens'  Gas  &  Oil  Min. 
Co.  —  Ind.  — ,  100  N.  E.  66;  Cleveland, 
C.  C.  k  St.  L.  R.  Co.  V.  De  Bolt,  10  Ind. 
App.  174.  37  N.  E.  737;  Miller  v.  Miller, 
17  Ind.  App.  606,  47  N.  E.  338,  3  Am.  Neg. 
Rep.  372;  Cleveland,  C.  C.  A  St.  L.  R.  Co. 
r.  Dugan,  18  Ind.  App.  436,  48  N.  E.  238; 
Dull  V.  aeveland,  C.  C.  &  St.  L.  R.  Co.  21 
Ind.  App.  571.  52  N.  E.  1013;  Tibbct  v. 
Zurbuch,  22  Ind.  App.  354,  52  N.  E.  815; 
Cleveland.  C.  C.  &  St.  L.  R.  Co.  v.  Stewart, 
24  Ind.  App.  374,  66  N.  E.  917;  Krise  v. 
Wilson,  31  Ind.  App.  590,  68  N.  E.  693; 
Osbom  V.  Adams  Brick  Co.  —  Ind.  App.  — , 
99  N.  E.  630. 

Where  a  paragraph  of  the  complaint 
states  facts  making  it  good  upon  either  of 
two  theories,  the  court  has  the  right  to 
construe  the  paragraph  as  proceeding  upon 
the  theory  which  is  most  apparent  and  most 
clearlv  outlined  bv  the  facts  stated,  and  re-' 
quire  the  ease  to  be  tried  upon  one  definite 
theory.  If  parties  desire  to  present  a  cause 
of  setion  on  different  theories,  they  must 
plead  in  separate  paragraphs,  confining 
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each  paragraph  to  a  distinct  theory.     Bat- 
man V.  Snoddy,  132  Ind.  480,  32  N.  E.  327. 

An  allegation  that  the  defendant  pur- 
posely, wrongfully,  and  negligently  set  fire 
to  grass  and  stubble  on  his  own  land,  and 
that  the  fire  extended  to  plaintiffs  land  by 
reason  of  the  carelessness  and  negligence  of 
the  defendant,  does  not  manifest  an  inten- 
tion to  charge  an  aggressive,  wilful  tort. 
Miller  v.  Miller.  17  Ind.  App.  605,  47  N.  E. 
338,  3  Am.  Neg.  Rep.  372. 

4a  Platter  v.  Seymour,  86  Ind.  323 ;  West- 
ern U.  Teleg.  Co,  v.  Young,  93  Ind.  118; 
Cottrell  V.  iEtna  L.  Ins.  Co.  97  Ind.  311; 
Logansport  v.  Uhl,  99  Ind.  631,  50  Am. 
Rep.  109;  Bremmerman  v.  Jennings,  101 
Ind.  253;  Louisville,  N.  A.  A  C.  R.  Co.  v. 
Schmidt,  106  Ind.  73,  5  N.  E.  684;  First 
Nat.  Bank  v.  Root,  107  Ind.  224,  8  N.  E. 
105;  Gregory  v.  Cleveland,  C.  C.  &  I.  R. 
Co.  112  Ind.  385,  14  N.  E.  228;  Bingham 
V.  Stage  123  Ind.  281,  23  N.  E.  766;  Mon- 
nett  V.  Turpie,  133  Ind.  424,  32  N.  E.  328; 
Citizens'  Street  R.  Co.  v.  Willoeby,  134  Ind. 
563,  33  N.  E.  627 ;  Terre  Haute  &  I.  R.  Co. 
V.  McCorkle,  140  Ind.  613,  40  N.  E.  62; 
Vandalia  R.  Co.  v.  State,  166  Ind.  219, 
117  Am.  St.  Rep.  370,  76  N.  E.  980;  Oolitic 
Stone  Co.  v.  Ridge,  169  Ind.  639,  83  N.  E. 
246;  State  v.  Adams  Exp.  Co.  172  Ind.  10, 
87  N.  E.  712;  Muncie  &  P.  Traction  Co.  v. 
Citizens'  Gas  &  Oil  Min.  Co.  —  Ind.  — , 
100  N.  E.  65;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  De  Bolt,  10  Ind.  App.  174,  37  N.  E. 
737;  Miller  v.  Miller,  17  Ind.  App.  605,  47 
N.  E.  338,  3  Am.  Neg.  Rep.  372;  Carpenter 
V.  Willard  Library,  26  Ind.  App.  619,  60 
N.  E.  365;  Krise  v.  Wilson,  31  Ind.  App. 
590,  68  N.  E.  693;  South  Bend  Chilled  Plow 
Co.  V.  Cissne,  35  Ind.  App.  373,  74  N.  E. 
282;  Kelly  v.  Bell,  —  Ind.  App.  —,  83  N. 
E.  773;  Flowers  v.  Poorman,  43  Ind.  App. 
528,  87  N.  E.  1107;  Merica  v.  Ft.  Wayne 
&  W.  Valley  Traction  Co.  49  Ind.  App. 
288,  97  N.  eI  192 ;  Runkle  v.  Pullin,  49  Ind. 
App.  619,  97  N.  E.  956;  Model  Automobile 
Co.  V.  Sterling,  51  Ind.  App.  78,  99  N.  E. 
51 ;  Osbom  v.  Adams  Brick  Co.  —  Ind. 
App.  — ,  99  N.  E.  530;  Southern  R.  Co.  v. 
Friedley,  —  Ind.  App.  — ,  100  N.  E.  481 ; 
McKinlev  v.  Britton,  —  Ind.  App.  — ,  103 
N.  E,  349. 

Isolated  and  detached  allegations  in  a 
pleading  which  are  not  essential  to  support 
its  main  theory  should  be  disregarded. 
Bingham  v.  Stage,  123  Ind.  281,  23  N.  E. 
766. 

4SaDenni8on  v.  Chapman,  105  Cal.  447, 
39  Pac.  61 ;  Bartley  v.  Eraser,  16 
Cal.    App.    660,    117    Pac.    6S3;    Houck   t. 
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matters  of  form,  this  rule  does  not  dis- 
pense with  the  necessity  of  pleading,  and 
properly  pleading,  the  facts  which  con- 
stitute the  cause  of  action;  and  where  the 
pleading  in  its  statement  of  facts  is  am- 
biguous or  defective,  it  will  be  construed 
most  strongly  against  the    pleader.** 

In  determining  the  theory  of  the  facts 
set  up  by  the  pleader,  the  courts  follow 
the  familiar  rule  that  a  general  allegation 
in  a  pleading  is  controlled  and  limited  by 
specific  averments  on  the  same  subject,  even 


though  the  general  allegation  would,  in  the 
absence  of  specific  averments,  be  sufficient.  M 

c.  Conformity  of  pleading  and  proof. 

Except  for  the  power  given  by  the  code 
to  the  court  to  cure  variances  by  directing 
an  amendment  of  the  pleading  to  confomi 
to  the  proof,  unless  the  adverse  party  has- 
been  actually  misled  to  his  prejudice,  the 
code  system  of  pleading  does  not  affect  the 
principle  that  the  allegations  and  proof 
must  correspond.  *ft  It  is  accordingly  held, 
in    code  M    as    well    as    in    common- law  ^7* 


Graham,  106  Ind.  195,  55  Am.  Rep.  727, 
6  N.  E.  694;  Comegys  v.  Emerick,  134  Ind. 
148,  39  Am.  St.  Rep.  245,  33  N.  E.  899; 
State  ex  rel.  Warren  v.  Ogan,  159  Ind.  119. 
63  N.  E.  227;  Stockton  v.  Pancoast,  178 
Ind.  203,  98  N.  E.  122;  Goecker  v.  Mc- 
Osker,  177  Ind.  607,  98  N.  E.  724;  Brown- 
Ketcham  Iron  Works  v.  George  B.  Swift 
Co.  —  Ind.  App.  — ,  100  N.  E.  584;  State 
ex  rel.  Nunnelee  v.  Horton  Land  &  Lumber 
Go.  161  Mo.  664,  61  S.  W.  869;  Kneale  v. 
Price,  21  Mo.  App.  295;  Hale  v.  Omaha 
Nat.  Bank,  49  N.  Y.  626;  Tiffin  Glass  Co.  v. 
Stochr,  54  Ohio  St.  157,  43  N.  E.  279. 

In  construing  a  pleading  where  the  facts 
alleged  leave  doubt  as.  to  the  cause  of  ac- 
tion which  the  pleader  intended  to  present, 
the  prayer  may  often  be  helpful  in  eluci- 
dating that  intent;  but  it  is  no  part  of  the 
cause  of  action,  and,  if  that  is  clearly  set 
out,  it  cannot  refute  it.  North  Side  Loan 
&  Bldg.  Soc.  V.  Nakielski,  127  Wis.  539,  106 
N.  W.  1097. 

*8  State  ex  rel.  MacKenzie  v.  Casteel,  110 
Ind.  174,  11  N.  E.  219;  Heintz  v.  Mueller, 
19  Ind.  App.  240,  49  N.  E.  293;  State  ex 
rel.  Millice  v.  Petersen,  36  Ind.  App.  269, 
75  N.  E.  602. 

44  Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A. 
288,  135  Fed.  650;  Haves- Young  Tie  Plate 
Co.  V.  St.  Louis  Transit  Co.  70  C.  C.  A.  1, 
137  Fed.  80:  McPheeters  v.  Wright.  110 
Ind.  519,  10  N.  E.  634;  Moyer  v.  Ft.  Wayne, 
C.  &  L.  R.  Co.  132  Ind.  88,  31  N.  E.  567; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Cyr,  43 
Ind.  App.  19,  86  N.  E.  868;  Malloy  v^  Ben- 
way,  34  Wash.  315,  75  Pac.  869. 

Where  a  general  fact  or  result  is  pleaded 
and  also  the  special  facts  by  which  such 
result  is  reached,  and  they  do  not  support 
the  result,  the  special  facts  control,  and 
the  pleading  is  bad.  Pinney  v.  Fridley,  9 
Minn.  34,  Gil.  23;  Carlson  v.  Presbvterian 
Bd.  of  Relief,  67  Minn.  436,  70  N.'W.  3; 
Dritt  V.  Snodgrass,  66  Mo.  286,  27  Am.  Rep. 
343. 

When  a  general  allegation  of  negligence 
is  followed  by  an  enumeration  and  aver- 
ment of  specific  acts  of  negligence,  the 
plaintiff  will  be  confined  to  the  negligence 
speci^cally  assigned.  Scalpino  v.  Smith, 
154  Mo.  App.  524,  135  S.  W.  1000;  Goodwin 
V.  Charleston  A  W.  C,  R.  Co.  76  S.  C.  557, 
57  S.  E.  530. 

In    Birmingham   R.   Light  &   P.    Co.   v. 
Weathers,  164  Ala.  23,  51  So.  303,  it  is  said 
that  the  rule  has  long  prevailed,  and,  con- 
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sidered  in  itself,  seems  to  be  a  rule  of  rea- 
son as  well  as  a  survival  of  times  when  a. 
plaintiff  was  required  to  inform  defendant, 
of  the  nature  of  his  grievance,  that  the  suffi- 
ciency of  a  complaint  in  an  action  for  per- 
sonal injuries  which  undertakes  to  define 
the  particular  negligence  which  caused  the 
injury  must  be  tested  by  the  special  allega- 
tions in  that  respect,  although  the  general 
allegation  of  negligence  would,  in  the  ab- 
sence of  such  special  allegations,  be  suffi- 
cient to  make  a  prima  facie  case  of  negli- 
gence. 

46  Notwithstanding  the  liberal  rule  of 
construction  applied  to  pleadings  under  the 
Code,  a  plaintiff  can  recover  neither  upon 
facts  not  stated  nor  upon  evidence  which 
disproves  those  which  are  stated.  The  prin- 
ciple still  remains  that  the  judgment  to  be 
rendered  by  any  court  must  be  ''secundwm 
allegata  et  probata,**  Neudecker  v.  Kohl- 
berg,  81  N.  Y.  296. 

46  See,  among  the  innumerable  decisions 
to  this  effect,  Arnold  v.  Angell,  62  N.  Y. 
508;  l^we  v.  Turpie,  147  Ind.  652,  37 
L.R.A.  233,  44  N.  E.  259,  47  N.  E.  150; 
Schilling  v.  Indianapolis  &  C.  Traction  Co. 
51  Ind.  App.  131,  96  N.  E.  167,  97  N.  E. 
124 ;  Clements  v.  Yeates,  69  Mo.  623 ;  Henry- 
County  V.  Citizens*  Bank,  208  Mo.  209,. 
14  L.R.A.(N.S.)  1052,  106  S.  W.  622; 
Crothers  v.  Acock,  43  Mo.  App.  318;  York 
V.  Farmers*  Bank,  106  Mo.  App.  127,  7^ 
S.  W.  968. 

While  the  Code  is  liberal  in  disregarding- 
technical  effects  and  omissions  in  pleadings, 
and   in  allowing  amendments,  it  does  not> 
permit   a   cause   of    action   to   be   changed 
either  because  the  plaintiff  fails  to  prove- 
the  facts  necessary  to  sustain  it,  or  because* 
he  has  mistaken  his  remedy  and  the  force- 
and   effect  of   the  allegations  of   his   com- 
plaint.    Barnes  v.  Quigley,  59  N.  Y.  265. 

A   plaintiff   can    succeed   upon    the   case- 
made   by   his   complaint,   and   not   upon   a 
different  one;   his  evidence  must  prove  the- 
substance    of    the    issue    tendered    by    his 
pleading  or  he  will   fail,   no  matter  what- 
else  he  may  prove.     Bremmerman  v.  Jen- 
nings, 101   Ind.  253. 

A  party  must  stand  or  fall  upon  the- 
theory  of  his  case  as  he  presents  it  in  his 
•pleadings.  A  recovery  will  be  upheld  only 
when  the  evidence  and  the  facts  found  sup- 
port the  case  made  by  the  complaint.  A 
party  who  bases  his  right  of  recovery -upon 
the  breach   of  an  express  special  contract. 
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•Utcs,^  that  a  plaintiff  cannot  sue  on  one 
cause  of  action  and  recover  on  another. 
This  rule,  in  code  states,  has  reference  not 
to  the  form  of  the  action,  but  to  its  sub- 
itanee.tf  Thus,  for  example,  it  has  been 
held  that  a  plaintiff  cannot  recover  for  neg- 
ligence other  than  that  averred  in  the 
declaration,^  or  recover  upon  a  claim  of 
original  ownership  where  the  theory  of  his 
eomplaint  is  that  he  has  become  entitled  bj 
purchase,  M  or  allege  performance  of  a  con- 
tract, and,  against  the  defendant's,  objec- 
tion,  recover   upon   the   theory   that   facts 


existed  excusing  his  nonperformance,  &l  or 
sue  in  replevin  and  recover  upon  anotlier 
ground,  &>  or  sue  one  as  an  indorser  of  a 
negotiable  instrument,  and  seek  to  hold 
him  liable  as  an  assignor  of  a  non-negoti- 
able instrument,  ^^  or  change  an  action  to 
correct  a  mistake  in  a  will  into  an  action 
for  specific  performance  of  a  contract.  ^^ 

He  cannot  sue  in  tort  and  recover  on 
contract,  ^  as  where  he  sues  for  fraud  and 
seeks  to  recover  for  money  had  and  re- 
ceived, M  or  for  a  breach  of  contract  dis- 
closed by  the  evidence;  &7  or  sue  in  trespass 


cannot  recover  upon  proof  of  a  breach  of 
an  implied  contract,  or  the  failure  to  per- 
form a  legal  duty  by  the  defendant;  nor 
can  there  be  a  recovery  where  the  action 
is  upon  an  implied  contract  if  the  evidence 
discloses  the  breach  of  a  special  contract. 
So,  where  the  complaint  counts  upon  a  con- 
version of  property  by  the  defendant,  there 
can  be  no  recovery  if  the  facts  show  that 
the  property  sued  for  was  taken  with  the 
plaintiff's  consent,  even  though  there  may 
Dave  been  an  implied  promise  to  pay  for  it. 
Armacost  v.  Lindley,  116  Ind.  205,  19  N. 
E.  138. 

In  Sanders  v.  Hartge,  17  Ind.  App.  243, 
46  X.  E.  604,  it  is  said  that  it  is  of  the 
highest  importance  to  the  administration 
of  the  law  that  courts  should  adhere  most 
tenaciously  and  strictly  to  the  rule  of 
pleading  which  requires  the  pleader  to 
be  bound  by  his  cause  of  action  as  stated 
bv  him,  as  otherwise  his  adversary  could 
have  no  assurance  of  the  facts  he  would 
have  to  controvert  to  meet  his  attacks,  and 
would  be  taken  unaware  in  the  forensic 
encounter  at  the  bar. 

A  plaintiff  cannot,  against  the  objection 
of  the  defendant,  obtain  relief  upon  a  the- 
ory essentially  different  from  toe  one  al- 
leged. Grentncr  v.  Fehrenschield,  64  Kan. 
7&4,  68  Pac.  619. 

See  also,  in  support  of  the  text,  cases 
eited  in  notes  49-68,  infra. 

''No  recovery  can  be  had  on  a  cause  of 
action,  however  meritorious  or  however 
satisfactorily  proven,  that  is  in  substance 
variant  from  that  which  is  pleaded  by 
pbintiff.  Hinote  v.  Brigman,  44  Fla.  680, 
33  So.  303;  Louisville  &  N.  R.  Co.  v.  Guy- 
too,  47  Fla.  188,  36  So.  84. 

The  wrong  shown  must  be  the  wrong  al- 
leged. Uennessy  v.  Anstock,  19  Pa.  Super. 
Ct.  644. 

It  is  a  principle  of  pleading  that  where  a 
plaintiff  is  entitled  to  two  modes  of  redress, 
and  elects  to  waive  the  tort  and  sue  in 
assumpsit,  he  must  conform  to  the  rules 
applicable  to  that  form  of  action.  Pennsyl- 
vania R.  Go.  ▼.  Smith,  106  Va.  645,  56  S.  E. 
567. 

See  also  in  support  of  the  text,  cases 
cited  in  notes  49-68,  infra. 

•  Crothers   v.   Acock,  43  Mo.   App.   318. 

^See,  as  an  instance  of  the  many  cases 
involving  this  point,  Lake  Street  Elev.  R. 
Co.  V.  Shaw,  203  111.  39,  67  N.  E.  374. 
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W  Hayes  v.  Fine,  91  Cal.  391,  27  Pac. 
772. 

»l  Fox  V.  Davidson,  36  App.  Div.  159,  55 
N.  Y.  Supp.  524. 

M  Nicholson  v.  Dyer,  45  Mich.  610,  8  N. 
W.  515. 

63Stix  V.  Matthews,  75  Mo.  96  (compare, 
as  involving  a  somewhat  similar  situation, 
Wright  V.  Hooker,  10  N.  Y.  51,  set  out  in 
note  69,  infra). 

Mjudy  V.  Gilbert,  77  Ind.  96,  40  Am. 
Rep.  289. 

M  Samuel  v.  Novak,  99  Md.  558,  58  Atl. 
19;  Degraw  v.  Elmore,  50  N.  Y.  1;  Bormel 
V.  Hamischfeger,  97  App.  Div.  402,  89  N. 
Y.  Supp.  1029;  Beasley  v.  Bradley,  2  Swan, 
180. 

Where  a  complaint  states  a  cause  of  ac- 
tion ex  delict Oy  no  recovery  can  be  had  upon 
a  cause  of  action  ex  contractu  not  embraced 
in  such  statement.  Minneapolis  Harvester 
Works  V.  Smith,  30  Minn.  399,  16  N.  W. 
462. 

Where  a  complaint  states  a  cause  of 
action  ex  delicto^  it  is  not  competent  at  the 
trial  to  convert  it  into  one  ex  contractu'. 
Neudecker  v.  Kohlberg,  81   N.  Y.  296. 

A  plaintiff  cannot  sue  for  negligence  and 
recover  on  proof  of  a  breach  of  contract. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Hennegan, 
33  Tex.  Civ.  App.  314,  76  S.  W.  452. 

A  plaintiff  cannot  sue  ex  delicto,  and, 
without  amendment  of  his  complaint,  re- 
cover on  contract.  Pierce  v.  Carey,  37  Wis. 
232. 

The  Pennsylvania  practice  act  of  1887, 
by  its  express  terms,  undertakes  to  abolish 
the  distinctions  theretofore  existing  be- 
tween actions  ex  contractu  and  actions  ex 
delicto  only  so  far  as  relates  to  procedure; 
and  therefore  a  money  demand  recoverable 
in  assumpsit  cannot  be  recovered  in  tres- 
pass for  conversion.  The  remedy  of  the 
plaintiff  is  to  apply  to  the  court  for  per- 
mission to  change  the  form  of  action.  Hart- 
ford V.  Smith,  118  C.  C.  A.  201,  199  Fed. 
763. 

Where  plaintiff  mistakes  his  form  of  ac- 
tion and  sues  in  tort,  and  the  allegations  of 
his  complaint  are  not  supported  by  the 
evidence,  a  judgment  in  his  favor  will  be 
reversed  though  he  has  a  remedy  by  action 
in  contract.  Butler  v.  Collins,  11  Cal.  301. 
56Bernhard  v.  Seligman,  54  N.  Y.  661. 
57  Ross  V.  Mather,  51  N.  Y.  108,  10  Am. 
Rep.  562;  Matthews  v.  Cady,  61  N.  Y.  651; 
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•on  the  case  and  recover  on  a  covenant.  ^ 
A  paBsenger  suing  in  tort  for  ejection  can- 
not recover  for  breach  of  contract  of  car- 
riage, f^ 

Conversely,  he  cannot  sue  on  contract 
and  recover  for  a  tort  disclosed  by  the  evi- 
dence, w  Thus,  a  passenger  suing  for  dam- 
ages for  his  ejection  from  a  train  cannot 
plead  breach  of  contract  and  recover  on  the 
theory  that  by  using  unnecessary  violence 
the  servants  of  the  railroad  company  were 
iguilty  of  a  trespass.  W  And  under  a  pe- 
tition for  goods  sold  and  delivered  the 
plaintiff  cannot  recover  on  a  state  of  facts 
which  constitute  a  trespass  de  bonis  aspor- 
iati8,  ^  So  also,  one  cannot  sue  in  assump- 
sit and  recover  upon  evidence  showing  the 
•existence  of  a  right  of  action  for  deceit;  ^ 
or  on  contract  and  recover  damages  result- 
ing from  false  representations  on  the 
strength  of  which  the  contract  was  entered 


into;  M  or  on  contract  and  recover  for  a 
conversion  disclosed  by  the  evidence.  ^ 

Again,  he  cannot  set  up  one  contract  and 
claim  to  recover  on  another;  M  or  declare 
upon  a  verbal  contract  and  recover  upon 
a  written  one;  ^  nor,  where  he  declares 
upon  an  express  contract,  can  he  recover 
upon  an  implied  contract  or  upon  quantum 
tneruit.  •• 

But  just  as,  as  has  been  above  pointed 
out,  a  mistake  of  the  pleader  %b  to  the  le- 
gal conclusion  to  be  drawn  from  the  facta 
averred  will  not  render  demurrable  a  com- 
plaint which  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  so  such  a  mis- 
take will  not  affect  the  right  to  recover 
judgment  upon  due  proof  of  the  facts  plead- 
ed.» 

Where  the  ambiguity  of  the  complaint  is 
not  objected  to  until  after  the  evidence  is 
in,  it  should  be  construed  in  favor  of  which- 


Peck  V.  Root,  6  Hun,  647.;  People  v.  Deni- 
son,  19  Hun,  137  (aflirmed  in  80  N.  Y, 
656 ) ;  Allen  v.  Allen,  52  Hun,  398,  5  N.  Y. 
.Supp.  518. 

MKnowles  v.  Knowles,  25  R.  I.  464,  56 
Atl.  775. 

ft<>  Western  Maryland  R.  Co.  v.  Schaun, 
«7  Md.  563,  55  Atl.  701,  14  Am.  Neg.  Rep. 
£55. 

•©Foster  v.  Dupre,  5  Mart.  (La.)  6,  12 
Am.  Dec.  466;  Beard  v.  Yates,  2  Hun,  466; 
Sanford  v.  American  Dist.  Teleg.  Co.  13 
Misc.  88,  34  N.  Y.  Supp.  144;  Leek  v.  Rudd, 
53  N.  Y.  Supp.  208;  Lovell  Mig.  Co.  v. 
Dougherty,  5  Pa.  Co.  Ct.  399. 

In  Modern  Woodmen  v.  Union  Nat.  Bank, 
47  C.  C.  A.  667,  108  Fed.  763,  it  was  held 
that  the  trial  court  was  justified  in  direct- 
ing a  verdict  for  defendant  where  plaintiff's 
action  was  brought  on  contract,  but  it 
appeared  that  his  right  of  action,  if  any, 
was  in  tort. 

Where  a  complaint  is  drawn  on  the  the- 
ory that  the  action  is  ex  contractu,  it  can- 
not be  treated  as  ex  delicto  for  the  purpose 
of  supporting  a  recovery.  Westerfield  ▼. 
New  York  L.  Ins.  Co.  129  Cal.  68,  58  Pac. 
92,  61  Pac.  667. 

«1  Chicago  &  E.  R.  Co.  ▼.  Field,  7  Ind. 
App.  172,  52  Am.  St.  Rep.  444,  34  N.  E. 
406;  Chicago  &  E.  R.  Co.  v.  Olsen,  7  Ind. 
App.  698,  34  N.  E.  531. 

«  Link  V.  Vaughn,  17  Mo.  585. 

^  Cakes  ▼.  Shrewsbury,  2  Rich.  L.  410. 

MStudwell  V.  Shapter,  64  N.  Y.  249. 

WSouthwick  V.  First  Nat.  Bank,  84  N. 
Y.  420.  In  this  case  the  court  said: 
'TleadingB  and  a  distinct  issue  are  essen- 
tial in  every  system  of  jurisprudence,  and 
there  can  be  no  orderly  administration  of 
justice  without  them.  If  a  party  can  allege 
one  cause  of  action  and  then  recover  upon 
another,  his  complaint  will  serve  no  useful 
purpose,  but  rather  to  ensnare  and  mislead 
his  adversary.  Here  the  defendant  was 
brought  into  court  to  answer  a  complaint 
that  he  had  violated  his  promise  to  apply 
50  L.RJl.(N.S.) 


the  proceeds  of  the  draft,  and  he  took  issue 
upon  the  alleged  promise,  and  when  he  came 
to  trial  he  was  held  liable,  not  for  any 
breach  of  promise,  but  for  the  money  paid 
by  the  Boston  firm  on  the  ground  of  a  con- 
version of  the  draft,  or  the  mistake  of  facts 
which  induced  the  payment  of  the  money. 
The  cause  of  action  alleged  was  one  held  by 
the  plaintiff,  as  assignee  of  F.  P.  Merriam, 
for  the  breach  of  the  promise  to  pay  the 
old  draft  owned  by  him.  The  cause  of  ac- 
tion for  which  the  recovery  was  had  was 
one  which  the  plaintiff  held,  as  assignee  of 
J.  N.  Merriam  &  Company,  for  the  recovery 
of  the  money  paid  by  them  upon  the  new 
draft.  It  is  no  answer  to  this  objection 
that  the  defendant  was  probably  not  mis- 
led in  its  defense.  A  defendant  mav  learn 
outside  of  the  complaint  what  he  is  sued 
for  and  thus  may  be  ready  to  meet  plain- 
tiff's claim  upon  the  trial.  He  may  even 
know  precisely  what  he  is  sued  for  when 
the  summons  alone  is  served  upon  him. 
Yet  it  is  his'  right  to  have  a  complaint,  to 
learn  from  that  what  he  is  sued  for,  and 
to  insist  that  that  shall  state  the  cause  of 
action  which  he  is  called  upon  to  answer; 
and  when  a  plaintiff  fails  to  establish  the 
cause  of  action  alleged,  the  defendant  is 
not  to  be  deprived  of  his  objection  to  a 
recovery  by  any  assumption  or  upon  any 
speculation  that  he  has  not  been  injured." 

66  Newell  v.  Nicholson,  17  Mont.  389,  43 
Pac.  180;  Richardson  v.  League,  21  Ind. 
App.  429,  52  N.  E.  618. 

67  Johnston  Harvester  Co.  v.  Bartley,  81 
Ind.  406;  Toledo,  St.  L.  &  K.  C.  R.  Co.  T. 
Levy,  127  Ind.  168,  26  N.  E.  773. 

66  Sanders  v.  Hartge,  17  Ind.  App.  243, 
46  N.  E.  604;  Vedder  v.  Leamon,  70  App. 
Div.  262,  75  N.  Y.  Supp.  413. 

69  In  Wright  v.  Hooker,  10  N.  Y.  51,  it 
was  held  that  under  the  code  system  of 
pleading,  the  object  of  which  is  to  enable 
the  court  to  give  judgment  according  to  the 
facts  stated  and  proved  without  reference 
to  the  form  used  or  to  the  l^;al  conclusions 
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crer    thtorj    is    supported    by    the    testi- 
mony. Ma 

IT.  MaterUUUy  of  eharacter  of  acHon. 

Although,  as  above  pointed  sut,  it  is  not 
necessary,  in  code  states,  at  least,  for  a 
plaintiff  to  characterize  his  action  as  one 
Bounding  in  contract  or  in  tort  in  order 
that  it  may  withstand  demurrer,  and 
though  where  a  complaint  states  a  cause  of 
action  in  one  aspect  or  the  other  it  will  be 
considered  as  having  been  framed  in  that 


aspect  in  whioh  it  is  valid,  notwithstand- 
ing the  presence  of  allegations  appropriate 
to  the  other  diaracter  of  action,  the  dis- 
tinction between  actions  ex  contractu  and 
actions  ex  delicto  is  too  deeply  rooted  to  be 
wholly  eradicated,  70  and  it  frequently  be- 
comes necessary  to  ascertain  the  true  char- 
acter of  the  suit.  To  enumerate  some  of 
the.  principal  instances,  the  question  may 
arise  whether  the  action  was  properly 
brought  in  a  court  which  has  jurisdiction 
if   it   is   in   contract,   but  not  if   it   is   in 


adopted  by  the  pleader,  judgment  might  be 
rendered  against  a  defendant  as  one  of  the 
drawers  of  the  bill  in  suit,  although  it  ap- 
peared thai  the  person  who  drew  the  com- 
plaint contemplated  that  such  defendant 
would  be  held  liable  in  some  other  capacity. 
(Cempare,  as  involving  a  somewhat  similar 
situation,  Stix  v.  Matthews,  75  Mo.  96,  in 
note  $3,  supra.) 

In  Metropolis  Mfg.  Co.  v.  Lynch,  68 
Cran.  459,  36  AtL  832,  it  is  held  that  under 
a  statutory  provision  that  a  complaint  must 
contain  **a  statement  of  the  facts  constitut- 
ing the  cause  of  action  and  a  demand  for 
the  relief  to  which  he  (the  plaintiff)  sup- 
poses himself  to  be  entitled,"  judgment 
must  follow  proof  of  the  facts  alleged.  The 
court  said*:  '*The  views  and  claims  of  the 
plaintiff,  however  persistently  pressed,  can- 
not alter  the  cause  of  action  proved,  nor 
control  the  judgment.  When  the  complaint 
sets  forth  facts  sufficient  to  support  a  cause 
of  action,  and  those  facts  are  established 
by  the  evidence  to  saAisfaction  of  the  trier, 
the  court  must  pronounce  the  sentence  of 
the  law  upon  the  facts  as  found.  .  .  . 
Treating  the  action  as  one  of  conversion  in 
bis  demurrer  to  the  plea  in  abatement  filed 
by  the  defendant  is  simply  additional  evi- 
deace  that  the  plaintiff  insisted  on  his  the- 
oty,  classifying  the  action  as  founded  on 
tort.  However  strongly  a  plaintiff,  in  such 
a  case,  may  have  p&nted  himself  on  this 
theory,  he  is  still  entitled  in  argument  to 
claim  a  judgment  on  the  theory  of  con- 
tract; and  if  the  law  is  so  that  the  plaintiff 
is  entitled,  upon  the  facts  alleged  and 
proved,  to  a  judgment,  it  is  the  duty  of  the 
court  to  render  that  judgment,  although  the 
cause  of  action  proved  should  be  classed  as 
one  founded  on  contract,  and  the  plaintiff 
has  never  ceased  to  claim  that  it  is  founded 
on  tort.  Of  course,  when  the  production  of 
evidence  or  any  material  rights  in  the  trial 
of  a  cause  have  been  affected  by  pressing 
ooe  theory  to  the  abandonment  of  the  other, 
different  questions  mav  arise." 

•••West  V.  Eley,  39" Or.  461,  65  Pac.  798 
(where  it  was  doubtful  whether  the  com- 
plaint stated  a  cause  of  action  for  the  rea- 
sonable value  of  services,  or  on  a  contract 
to  pay  a  given  sum  for  stated  work ) . 

Where  a  petition  alleges  two  states  of 
fact  upon  either  of  which  defendant  would 
be  liable,  the  plaintiff  is  entitled  to  recover 
if  he  establishes  either  of  them,  even  though 
he  fails  to  prove  the  allegations  which,  as 
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to  such  one,  were  redundant;  although  be 
might  have  been  required,  upon  proper  mo- 
tion, to  strike  out  one  of  the  averments, 
or  to  plead  the  two  states  of  facts  in  sepa- 
rate counts.  Way  v.  Chicago,  R.  I.  &  P.  R. 
Co.  73  Iowa,  463,  36  N.  W.  626. 

For  cases  in  which  it  was  doubtful 
whether  a  cause  of  action  on  contract  or  in 
tort  was  intended  to  be  stated,  see  note  143, 
infra. 

70  In  Whittenton  Mfg.  Co.  v.  Memphis  & 
0.  River  Packet  Co.  21  Fed.  896,  it  is  said 
that  "like  the  distinctions  between  law  and 
equity,  it  may  be  doubted  if  it  is  possible 
to  wholly  obliterate  those  between  contracts 
and  torts,  they  do  so  inhere  in  the  very 
bone  and  flesh  of  our  law." 

In  Cincinnati,  W.  k  M.  R.  Co.  v.  Harris, 
61  Ind.  290,  it  is  said  that  the  Code  has 
not  abolished  the  distinction  between  ac- 
tions sounding  in  tort  and  those  sounding 
in  contract. 

In  Austin  v.  Rawdon,  44  N.  Y.  63,  it  is 
said  that  although  the  form  of  all  actions 
Sit  law  and  suits  in  equity,  and  all  the 
forms  of  pleading  existing  before  the  Code, 
were  thereby  abolished,  and  it  is  now  suffi- 
cient to  state  in  a  j^lain  and  concise  manner 
the  facts  constituting  the  cause  of  action, 
yet  the  substantive  distinctions  between  ac- 
tions on  contract  and  those  founded  in  tort 
still  exist. 

While  pleadings  under  the  code  system 
are  to  be  liberally  construed  in  favor  of  the 
pleader,  yet  the  principle  is  not  to  be  in- 
dulged so  far  as  to  destroy  all  distinction 
between  causes  of  action,  as  by  a  recogni- 
tion of  such  distinction  in  the  statement  of 
the  cause  of  action  in  pleadings  the  orderly 
conduct  of  legal  ].roceedings  in  causes  main- 
ly depends.  Allen  v.  Allen,  52  Hun,  398, 
5  N.  Y.  Supp.  518. 

In  Booth  V.  Farmers'  &  M.  Nat.  Bank,  65 
Barb.  457,  it  is  said  that  the  codifiers,  while 
professing  to  abolish  the  distinction  be- 
tween forms  of  actions,  found  it  impossible 
or  impracticable  in  many  cases  to  effect 
their  object. 

The  Code  has  neither  obliterated  nor  ob- 
scured the  broad  and  fundamental  distinc- 
tion between  tort  and  assumpsit.  Andrews 
V.  Bond,  16  Barb.  633. 

While  the  Code  has  abolished  forms  of 
pleading,  and  only  requires  that  the  facts 
shall  be  stated  in  a  plain  and  concise  man- 
ner, without  unnecessary  repetition,  still 
the   distinctions   between   actions   as   they 
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tort;  71  or  whether  the  cause  of  action  is 
one  on  whidi  an  assignee  may  sue;  72  or 
one  which  will  survive;  78  or  whether  it  is 
one  which  the  plaintiff  may  maintain;  74 
or  whether  it  is  one  which  is  properly 
brought  in  the  names  of  both  plaintiffs;  76 
or  whether  necessary  parties  have  been 
made  defendants.  76  Again,  it  may  be  nec- 
essary to  ascertain  the  character  of  the  ac- 
tion in  order  to  determine  the  right  to  an 
order  ef  arrest;  77  ©r  whether  a  cause  of 
action  ex  delicto  and  a  cause  of  action  ex 
contractu  are  improperly  united;  78  or 
whether  the  complaint  contains  allegations 


necessary  to  the  statement  of  the  cause  of 
action;  79  or  whether  the  cause  is  one  to 
which  some  practice  regulation,  such  as  the 
filing  of  a  copy  of  a  contract  sued  on  with 
the  complaint,  M  or  the  obtaining  of  an  al- 
lowance of  the  amount  in  value  of  the  prop- 
erty to  be  attached,  previous  to  suing  out 
an  attachment,  61 — is  applicable;  or  wheth- 
er a  proposed  amendment  to  the  complaint 
introduces  a  different  cause  of  action.  ^ 
So,  also,  the  nature  of  the  action  may  be- 
come material  in  ascertaining  the  point  of 
time  from  which  the  statute  of  limitations 
begins  to  run ;  68  or  the  time  within  which 


formerly  existed  cannot  altogether  be  ig- 
nored. Jones  V.  Winsor,  22  S.  D.  480,  118 
N.  W.  716. 

In  Pennsylvania,  even  since  the  procedure 
act  of  1887,  the  distinction  between  the 
statement  of  an  action  on  contract  and  an 
action  in  tort  is  maintained.  See  Krause 
V.  Pennsylvania  R.   Co.  4  Pa.   Co.   Ct.  60. 

In  Rowland  v.  Needham,  10  Wis.  496,  it 
Is  said  that  the  legislature  may  change  the 
form  of  an  action,  but  its  essence  is  beyond 
their  reach.  "Thev  can  declare  that  there 
shall  be  but  one  form  of  action,  but  they 
cannot  thereby  convert  torts  into  contracts, 
or  contracts  into  torts.  The  principles 
upon  which  they  are  distinguished  are  be- 
yond l^islative  influence." 

The  distinction  between  actions  in  tprt 
and  on  contract  is  as  essential  under  Code 
Practice  as  it  ever  was.  Pierce  v.  Carey, 
37  Wis.  232. 

71  See  Southern  R.  Co.  v.  Born  Steel 
Range  Co.  122  Ga..  658,  50  S.  E.  488;  Thom- 
as V.  Schram,  52  Mich.  213,  17  N.  W.  816; 
State  use  of  Kearney  v.  Dehlinger,  46  Mo. 
106;  Farrington  v.  Bullard,  40  Barb.  512; 
Busch  V.  Interborough  Rapid  Transit  Co. 
110  App.  Div.  705,  96  N.  Y.  Supp.  747 
(affirmed  in  187  N.  Y.  388,  80  N.  E.  197, 
10  Ann.  Cas.  460)  ;  White  v.  Eley,  146 
N.  C.  36,  58  S.  E.  437. 

78  See  Washbon  v.  I  inscott  State  Bank, 
87  Kan.  688,  125  Pac.  17;  Byxbie  v.  W^od. 
24  N.  Y.  607 ;  Brady  v.  Bissell,  1  Abb.  Pr.  76. 

78  See  Stanley  v.  Bircher,  78  Mo.  245; 
Lorick  v.  Palmetto  Nat.  Bank,  76  S.  C. 
500,  57  S.  E.  527;  Lane  v.  Frawley,  102 
Wis.  373,  78  N.  W,  593. 

74  Central  American  S.  S.  Co.  v.  Mobile 
&  O.  R.  Co.  144  Mo.  App.  43,  128  S.  W.  822. 

76  See  Sheldon  v.  The  Uncle  Sam,  18  Cal. 
527,    79   Am.   Dec.    193. 

76  See  Orange  Bank  v.  Brown,  3  Wend. 
158;  Slutts  V.  Chafee,  48  Wis.  617,  4  N.  W. 
763. 

77  See  Elwood  v.  Gardner,  45  N.  Y.  349; 
McGovern  v.  Payn,  32  Barb.  83;  Thompson 
v.   Strauss,  29   Hun,  256. 

78  See  Cook  v.  Bloodgood,  7  Ala.  683; 
Belisle  v.  Clark,  49  Ala.  98;  Whilden  v. 
Merchants*  &  P.  Nat.  Bank,  64  Ala.  1,  38 
Am.  Rep.  1;  Mobile  L.  Ins.  Co.  v.  Randall, 
74  Ala.  170;  Prout  v.  Webb,  87  Ala.  593. 
6  So.  190;  Louisville  &  N.  R.  Co.  v.  Brinker- 
hoff,  119  Ala.  628,  24  So.  885;  Carpenter  v. 
60  L.R.A.(N.S.) 


Walker,  170  Ala.  669,  54  So.  60,  Ann.  Cas. 
1912D,  863,  2  N.  C.  C.  A.  371 ;  Fordvce  v. 
Nix,  58  Ark.  136,  23  S.  W.  967;  Stevens 
V.  Hurlbut  Bank,  31  Conn.  147;  Stark  v. 
Wellman,  96  Cal.  400,  31  Pac.  259;  Ay  era 
V.  Richards,  12  111.  146;  Powell  v.  Kinnev, 
6  Blackf.  359;  The  Milwaukee  v.  Hale, 'l 
Dougl.  (Mich.)  306;  Hoey  v.  Harty,  4» 
Mich.  191,  12  N.  W.  44;  Manistee  Nav.  Co. 
V.  Louis  Sands  Salt  &  Lumber  Co.  174  Mich. 
1,  140  N.  W.  565;  McDermott  v.  Morris 
Canal  &  Bkg.  Co.  38  N.  J.  L.  53;  Howe  v. 
Cook,  21  Wend.  29;  Roth  v.  Palmer,  27 
Barb.  652;  Booth  v.  Farmers'  &  M.  Nat. 
Bank,  65  Barb.  457;  Central  Gas  &  E. 
Fixture  Co.  v.  Sheridan,  1  Misc.  386,  22  N. 
Y.  Supp.  76;  Zrskowski  v.  Mach,  16  Misc. 
234,  38  N.  Y.  Supp.  421;  Atwill  v.  Le  Roy, 
4  Abb.  Pr.  438,  15  How.  Pr.  227;  Pettit 
V.  Sanger,  2  Pearson  (Pa.)  84;  Booker  v. 
Donohoe,  95  Va.  369,  28  S.  E.  584;  Where- 
att  V.  Ellis,  58  Wis.  625,  17  N.  W.  301; 
Fifield  V.  Sweeney,  62  Wis.  204,  22  N.  W. 
416;  CUrke  v.  Harding,  17  N.  B.  495. 

79  See  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Coll,  37  Ind.  App.  232,  76  N.  E.  816; 
Gorham  v.  Gross,  117  Mass.  442;  Church  v. 
Anti-Kalsomine  Co.  118  Mich.  219,  76  N.  W, 
383;  Yeater  v.  Hines,  24  Mo.  App.  619; 
Spero  V.  Levy,  43  Misc.  24,  86  N.  Y.  Supp. 
869;  Pennsylvania  R.  Co.  v.  Smith,  106  Va. 
645,  66  S.  E.  567;  Kewaunee  County  v. 
Decker,  30  Wis.  624;  Potter  v.  Van  Nor- 
man, 73  Wis.  339,  41  N.  W.  524. 

W  See  Rauh  v.  Stevens,  21  Ind.  App. 
650,  52  N.  E.  997. 

•1  See  McGinn  v.  Butler,  31  Iowa,  160. 

MSee  Mobile  L.  Ins.  Co.  v.  Randall,  74 
Ala.  170;  Sharpe  v.  National  Bank,  87  Ala. 
644,  7  So.  106;  Baldwin  v.  Kansas  Citv, 
M.  &  B.  R.  Co.  Ill  Ala.  515,  20  So.  349; 
Link  v.  Jarvis,  5  Cal.  Unrep.  750,  33  Pac. 
206;  Johnson  v.  Cummings,  12  Colo.  App. 
17,  55  Pac.  269;  Turner  v.  W^estern  &  A. 
R.  Co.  69  Ga.  827;  Southern  R.  Co.  v. 
Forrest,  132  Ga.  853,  65  S.  E.  93;  Jenkins 
V.  Seaboard  Air-Line  R.  Co.  3  Ga.  App. 
381,  59  S.  E.  1120;  Lane  v.  Cameron,  38 
Wis.  603,  1  Am.  Neg.  Cas.  743:  Johnston 
V.  Charles  Abresch  Co.  123  Wis.  130,  68 
L.R.A.  934,  107  Am.  St.  Rep.  995,  101  N. 
W.  395;  Atlantic  &  P.  R.  Co.  v.  Laird,  104 
U.  S.  393,  41  L.  ed.  485,  17  Sup.  Ct.  Rep. 
120. 

MSee  Russell  &  Co.  v.  Polk  Countv  Ab- 
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the  tction  must  be  brought.  M  it  may 
have  a  bearing  on  the  validity  of  tlie  defense 
of  infancj';  ••  or  coverture;  M  or  whether  a 
discharge  in  bankruptcy  may  be  pleaded  in 
bar;^  or  the  right  of  the  defendant  to  a 
set-off  or  counterclaim;  M  or  on  the  pow- 
er of  the  court  to  direct  a  compulsory 
reference;  ••  or  on  the  sufficiency  of  the  evi- 
dence to  make  out  a  case;  90  or  on  the  pro- 
priety of  instructions  given ;  W  or  on  the 
granting  of  a  nonsuit  or  the  direction  of 
a  verdict;  M  or  on  the  question  whether 
there  is  a  variance  between  pleading  and 
proof.*  It  will  at  once  be  perceived  that 
the  proper  measure  of  damages,  M  the  right 
to  recover  more  than  nominal  damages,  96  or 
the  right  to  punitive  damages,  96  depends  di- 
ret'tlv  on  the  nature  of  the  suit.    And  even 

m 

though  it  mav  not  be  nccessarv  to  ascertain 
the  character   of    the   action    before   judg- 


ment, it  may  become  material  afterwards 
in  taxing  costs,  97  or  in  determining  the 
effect  of  the  defendant's  discharge  in  bank- 
ruptcy, M  or  the  legality  of  a  body  execu- 
tion,w  or  the  right  of  the  defendant  to 
claim  exemptions.  100  The  foregoing  list 
might  doubtless  be  extended. 

F.  Ascertainment  of  character  of  action* 

a.  Generally, 

Even  under  the  common-law  system  of 
pleading,  difficulty  was  sometimes  experi- 
enced in  determining  whether  an  action 
sounded  in  contract  or  in  tort,  in  cases 
where  the  plaintiff  had  an  election  between 
an  action  for  breach  of  contract,  or  for  a 
violation  of  a  duty  growing  out  of  the  con- 
tract, or  where  he  was  privileged  to  waive 


ptract  Co.  87  Iowa,  233,  43  Am.  St.  Rep. 
381.  54  N.  W.  212. 

•4  See  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Sweet,  63  Ark.  563,  40  S.  W.  463,  2  Am. 
Neg.  Rep.  295;  Burns  v.  Barenfield,  84  Ind. 
43:  Frick  v.  Larned,  50  Kan.  776,  32  Pac. 
3S3;  Missouri,  K.  &  T.  R.  Co.  v.  Hutchings, 
78  Kan.  758,  99  Pac.  230;  VVashbon  v. 
Linscott  State  Bank,  87  Kan.  668,  125  Pac. 
17:  St.  Geme  v.  Boimare,  117  La.  232,  41 
So.  557;  Kohn  v.  Carrol  Iton,  10  La.  Ann. 
119:  Denman  v.  Chicago,  H.  &  Q.  R.  Co. 
52  Neb.  140,  71  N.  \V.  967;  Ott  v.  Hood,  152 
Wis.  97,  44  L.R.A.(N.S.)  524,  139  N.  W. 
762. 

»See  Munger  v.  Hess,  28  Barb.  75. 

MSee  Britt  v.  Pitts,  111  Ala.  401,  20  So. 
484. 

"See  Biela  v.  Urbanczyk,  38  Tex.  Civ. 
App.  213,  85  S.  W.  451. 

••See  Stoneman  v.  Van  Vechten,  165  N. 
Y.  666,  59  N.  E.  1131  (affirming  without 
opinion,  46  App.  Div.  370,  61  N.  Y.  Supp. 
5131;  Haupt  V.  Ames,  26  App.  Div.  550, 
50  X.  Y,  Supp.  495;  Frick  v.  Freudenthal. 
45  Misc.  348,  90  N.  Y.  Supp.  344;  Lange 
V.  Schile,  117  App.  Div.  233,  101  N.  Y. 
Supp.  1080;  Carroll  v.  Sharp,  67  Misc.  254, 
122  X.  Y.  Supp.  694;  Cook  v.  Haggartv,  30 
Pa.  67. 

••See  National  Shoe  &  Leather  Bank  v. 
Baker,  90  Hun,  277.  35  N.  Y.  Supp.  933; 
Price  v.  Parker,  44  Misc.  582,  00  N.  Y. 
Supp.  98;  Starin  v.  Fonda,  107  App.  Div. 
539,  95  N.  Y,  Supp.  379 ;  Townsend  v.  Hend- 
ricks. 40  How.  Pr.  143;  Wood  v.  Hope,  2 
Abb.  N.  C.  186;  Van  Oss  v.  Synon,  85  Wis. 
661,  56  X.  W.  390. 

••See  Cooke  v.  Northern  P.  R.  Co.  22 
X.  D.  266,  133  N.  W.  303;  Scgelken  v. 
Meyer.  94  X.  Y.  473;  Harris  v.  Todd,  16 
Run.  248:  People  v.  Denison,  19  Hun,  137; 
Fvfe  V.  Jackson,  55  App.  Div.  74.  66  N.  Y. 
Sapp.  972;  Walter  v.  Belding,  55  App.  Div. 
215,  66  X.  Y.  Supp.  776;  Sanford  v.  Ameri- 
ran  Dist.  Telcg.  Co.  13  Misc.  88,  34  N.  Y. 
Supp.  144:  Hutchcroft  v.  Herren,  33  Or. 
1,  52  Pac.  692. 
50  L.R,A.(X.S.) 


I  "See  Pruitt  v.  Ellington,  59  Ala.  454; 
Miller  v.  Miller,  17  Ind.  App.  605,  47  N.  E. 
338,  3  Am.  Xeg.  Rep.  372;  York  v.  Farmers* 
Bank,  105  Mo.  App.  127,  79  S.  W.  968; 
Peck  V.  Root,  5  Hun,  547;  Sweeney  v.  Vro- 
,  man,  60  Wis.  278,  19  N.  W.  46. 

•a  See  Reed  v.  Chicago,  B.  &  Q.  R.  Co. 
84  Neb.  8,  120  N.  W.  442;  Sparman  v. 
Keim,  83  N.  Y.  245 ;  Ward  v.  St.  Vincent*s 
Hospital,  39  App.  Div.  624,  57  N.  Y.  Supp. 
784,  6  Am.  Neg.  Rep.  164;  Dodge  v.  Eckert, 
71  Hun,  257,  24  N.  Y.  Supp.  1074. 

•3  See  Wilkinson  v.  Moselev,  18  Ala. 
288;  Butler  v.  Collins,  11  Cal.'^391;  Hay- 
nie  V.  Sites,  —  Colo.  — ,  138  Pac.  42; 
House  V.  Davis,  60  111.  367:  Dobson  v. 
Winner,  26  Mo.  App.  329;  Nelson  v.  Great 
Northern  R.  Co.  28  Mont.  297,  72  Pac.  642 ; 
Ledwich  v.  McKim,  53  N.  Y.  307. 

•4  See  Lubert  v.  Chauvitcau,  3  Cal.  458, 
58  Am.  Dec.  415;  Union  P.  R.  Co.  v.  Shook, 
3  Kan.  App.  710,  44  Pac.  685;  Carter  v. 
Glass,  44  Mich.  154,  38  Am.  Rep.  240, 
0  N.  W.  200;  Pickens  v.  South  Carolina  & 
G.  R.  Co.  54  S.  C.  498,  32  S.  E.  567; 
Brown  v.  Chicago,  M.  &  St.  P.  R.  Co.  54 
Wis.  342,  41  Am.  Rep.  41,  11  N.  W.  356, 
911,  7  Am.  Neg.  Cas.  203;  Gatzow  v.  Buen- 
ing,  106  WMs.  1,  49  L.R.A.  475,  80  Am.  St. 
Rep.  17,  81  N.  W.  1003. 

»•  See  Ft.  Smith  &  W.  R.  Co.  v.  Ford,  34 
Okla.  575,  41  L.R.A.(N.S.)  746,  126  Pac. 
745. 

•8  See  Seals  v.  Augusta  Southern  R.  Co. 
102  Ga.  817,  29  S.  E.  116. 

•7  See  Lange  v.  Schile,  111  App.  Div.  613, 
98  N.  Y.  Supp.  81;  German  Nat.  Bank  v. 
Princeton  State  Bank,  128  Wis.  60,  6  L.R.A. 
(N.S.)  656,  107  N.  W.  454,  8  Ann.  Cas. 
502. 

•8  See  State  ex  rel.  Wheatley  v.  Beck, 
175  Ind.  312,  93  N.  E.  664. 

99  See  Goodwin  v.  Griffis,  88  N.  Y.  620; 
Edick  V.  Crim,  10  Barb.  445;  Dungan  v. 
Read,  167  Pa.  393,  37  Atl.  639. 

100  See  Gentry  v.  Purcell.  84  Ind.  83; 
Jewett  V.  Ware,  107  Va.  802,  60  S.  E.  1^1. 
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a  tort  and  sue  in  assumpsit.^oi  This  diffi- 
culty has  naturally  been  heightened  by  the 
less  artificial  forms  of  modern  pleading.  10' 
The  courts  accordingly  have  had,  in  the 
common-law  as  well  as  in  the  code  states, 
to  work  out  certain  general  principles  by 
which  they  are  guided  in  ascertaining  the 
nature  of  the  action.  An  outline  of  these 
seems  requisite  to  complete  the  present  dis- 
cussion.   No  attempt  will  be  made  to  state 


in  detail  the  allegations  of  each  complaint 
the  nature  of  which  formed  the  subject  of 
investigation. 

Various  general  criteria  have  been  sug** 
gested  by  which  the  nature  of  the  action 
may  be  determined.  Among  these  are  the 
following:  Whether  the  cause  of  action  as 
stated  in  the  declaration  arises  from  a, 
breach  of  promise  or  from  a  breach  of 
duty;  W  the  assignment  of  the  breach;  10* 


101  Wilkinson  v.  Moseley,  18  Ala.  288. 

In  cases  where  the  plaintiff  has  an  elec- 
tion to  sue  in  assumpsit  for  a  breach  of 
contract,  or  to  bring  an  action  on  the  case 
for  a  violation  of  duty  growing  out  of  the 
contract,  it  is  often  difficult  to  determine 
whether  a  count  is  in  form  ex  contractu  or 
ex  delicto.  The  same  facts  have  to  be 
averred  substantially  in  both  instances,  the 
difference  being  that  in  one  the  complaint 
declares  on  the  contract  and  assigns 
breaches  of  the  contractual  stipulations; 
and  in  the  other  the  contract  is  stated  as 
a  mere  inducement,  and  the  cause  of  action 
is  founded  on  a  breach  of  duty  growing  out 
of  the  contract  and  imposed  by  law.  Sharpe 
V.  National  Bank,  87  Ala.  G44,  7  So.  106. 

It  is  often  difficult  to  determine  whether, 
in  the  statement  of  a  cause  of  action  where- 
in the  breach  of  a  contract  also  constitutes 
negligence,  the  purpose  of  the  pleader  was 
to  rely  upon  a  breuh  of  contract  or  to 
charge  negligence  in  the  violation  of  the 
implied  duty  which  was  created  by  the 
tmdortaking  of  the  defendant.  Flint  & 
W.  Mfg.  Co.  V.  Beckett,  167  Ind.  491,  12 
L.R.A.(N.S.)   924,  79  N.  E.  503. 

Where  a  plaintiff  may  bring  an  action 
either  on  contract  or  in  tort,  it  is  often  dif- 
ficult to  decide  whether  the  declaration 
states  a  case  ex  contractu  or  ex  delicto,  and 
contrary  judgments  have  been  pronounced 
on  similar  pleadings.  Wernick  v.  St.  Louis 
&  S.  F.  R.  Co.  131  Mo.  App.  37,  109  S.  W. 
1027. 

In  Ashmore  v.  Pennsvlvania  Steam  Tow- 
ing &  Transp.  Co.  28  N.  J.  L.  180,  it  is 
said  that  the  line  dividing  actions  on  the 
case  ex  contractu  from  those  ex  delicto  is 
often  so  shadowy  that  a  person  may  pass 
from  one  to  the  other  oftentimes  without 
being  aware  of  the  transition. 

108  In  Nelson  v.  Great  Northern  R.  Co.  28 
Mont.  297,  72  Pac.  642,  it  is  said  that  the 
statute,  in  abolishing  all  forms,  and  re- 
quiring actions  to  be  brought  on  the  "facts 
constituting  the  cause  of  action,"  has  in- 
creased rather  than  diminished  the  dif- 
ficulty of  determining  whether  an  action  is 
on  contract  or  in  tort  by  removing  the 
guide  furnished  by  the  indicia  of  the  com- 
ffnon-law  forms. 

108  In  Wilkinson  v.  Moseley,  18  Ala.  288, 
it  was  said:  "It  is  often  a  matter  of  dif- 
ficulty to  determine  whether  an  action  is 
in  form  ex  contractu  or  ex  delicto.  Per- 
haps the  best  criterion  is  this:  if  the  cause 
of  action,  as  stated  in  the  declaration,  arises 
from  a  breach  of  promise,  the  action  is  ex 
contractu;  but  if  the  cause  of  action  arises 
60  L.R,A.(X.S.) 


from  a  breach  of  duty,  growing  out  of  the 
contract,  it  is  in  form  ex  delicto  and  case." 

Where  the  gravamen  of  tlie  action  is 
clearly  the  breach  of  a  duty  owing  by  the 
defendant  to  the  plaintiff,  and  not  the 
mere  breach  of  the  contract  out  of  which 
such  duty-  arises,  the  action  is  ex  delicto 
rather  than  ex  contraxjtu.  Carpenter  ▼. 
Walker,  170  Ala.  659,  54  So.  60,  Ann.  Gas. 
1912D,  863,  2  N.  C.  C.  A.  371. 

Where  a  promise  is  alleged  and  counted 
upon  as  the  gist  of  the  action,  and  it  is 
for  its  breach  that  damages  are  asked,  the 
action  is  one  on  contract.  Burns  v.  Baren- 
field,  84  Ind.  43. 

A  good  rule  for  distinguishing  between 
a  declaration  in  an  action  on  the  case  in 
form  ex  contractu  and  one  in  form  ex 
delicto  is  this:  that  in  an  action  on  the 
case  ex  contractu  the  contract  and  its  viola- 
tion are  the  gist  of  the  suit,  and  the  injury 
sustained  thereby  is  collateral  thereto:  and 
in  an  action  on  the  case  ex  delicto^  the 
wrong  done,  whether  by  misfeasance,  mal- 
feasance, or  nonfeasance,  is  the  gist  of  the 
proceedings,  and  the  contract  collateral 
thereto.     Baxter  v.  Pope,  Meigs,  467,  note. 

In  Boehrer  v.  Juergens  &  A.  Co.  133  Wis. 
426,  113  N.  W.  655,  it  is  said:  "Where 
a  given  default  may  constitute  both  a 
breach  of  contract  and  a  tort,  and  the 
complaint  contains  apt  allegations  charging 
the  default  in  both  aspects,  the  question  as 
to  how  the  complaint  should  be  construed 
becomes  sometimes  difficult.  The  true  and 
logical  test  would  seem  to  be  that  if  it 
appears  by  the  whole  complaint  that  the 
contract  is  alleged  chiefly  or  wholly  by  way 
of  necessary  inducement  in  order'  to*  show 
the  existence  of  a  duty,  and  the  emphasis 
is  laid  upon  wilful  of  wrongful  disregard 
of  this  duty,  the  intent  is  to  charge  a  tort; 
while  if  the  contract  appears  to  be  stated 
as  the  basis  of  the  action,  and  the  emphasis 
is  laid  not  upon  the  wilful  or  negligent 
breach  of  duty,  but  upon  default  in  carrying 
out  the  contract,  the  intent  is  to  charge  a 
mere  breach  of  contract." 

104  Where  the  duty  is  created  by  contract, 
the  character  of  the  declaration  as  in  con- 
tract or  in  tort  depends  upon  the  conclusion 
or  assignment  of  the  breach.  Angus  v. 
Dickerson,  Meigs,  459. 

Where  the  pleader  avers  the  sale  and  de- 
livery of  property  to  the  defendant  at  a 
fixed  and  agreed  price,  which  remains  un- 
paid, and  also  alleges  that  he  perpetrated 
a  fraud  in  making  the  purchase  by  means 
of  false  representations  as  to  his  solvency, 
and  a  question  of  doubt  is  presented  as  to 
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the  memsure  of  recovery  to  wliicli  the  facts 
averred  are  adapted;  ^^  the  particularity 
with  which  the  contract  is  alleged,  ^M — 
especially  the  presence  of  an  averment  of  a 
promise    and    consideration,  ^07    unless    by 


way  of  inducement  only;  108  the  existence 
of  a  duty  independently  of  contract.  109 

b,  Pre9finiptH>ns  in  aid  of  constmction* 

The  decisions  are  apparently  not  in  agree- 


whether  it  was  the  intention  of  the  pleader 
to  set  forth  a  cause  of  action  ex  contractu 
or  e9  delicto,  the  omission  to  allege  that 
damages  have  accrued  to  the  plaintiff  by 
rfason  of  the  fraud  is  accepted  bv  the  court 
as  a  circumstance  indicating  the  purpose 
of  the  pleader  to  rely  upon  toe  contract  as 
constituting  the  cause  of  action.  Mc- 
Donough  T.  Dillingham,  43  Hun,  493. 

A  petition  which  demands  compensation 
for  the  wrongs  committed  upon  toe  plain- 
tiff, and  not  upon  an  implied  promise  to 
mmburse  him,  declares  upon  an  action  ex 
delicto.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Long,  5  Kan.  App.  644,  47  Pac.  993,  1  Am. 
Xeg.  Rep.  437, 

W  Whilden  v.  Merchants'  &  P.  Nat,  Bank, 
64  Ala.  1,  38  Am.  Rep.  1;  Sharpe  y.  Na- 
tional Bank,  87  Ala.  644,  7  So.  106. 

When  the  facts  are  plainly  and  distinctly 
stated,  the  action  will  be  regarded  as  either 
iu  tort  or  contract,  having  regard,  first, 
to  the  character  of  tlie  remedy  such  facts 
indicate;  and  second,  to  the  most  complete 
and  ample  redress  which,  upon  the  .ae 
stated,  the  law  can  afford.  New  Orleans,  J. 
4  G.  N.  R.  Co.  V.  Hurst,  36  Miss.  660,  74 
Am.  Dec.  785;  Ft,  Smith  &  W.  R.  Co.  v.  Ford, 
34  Okla.  575,  41  LJl.A,(N.S.)  745,  126  Pac. 
745. 

!••  See  cases  cited  in  notes  107,  108,  148, 
149.  and  150,  infra. 

Where  the  declaration  sets  forth  the  duty 
imposed  by  &  contract  and  alleges  its  breach, 
and  also  alleges  facts  that  show  the  wrong 
from  which  the  law  will  presume  damages 
to  flow,  but  does  not  aver  special  damage 
in  any  form,  or  give  the  terms  of  the  con- 
tract specifically,  the  action  is  one  ex  de- 
licto. City  &  Suburban  R.  R.  Co.  v.  Brauss, 
70  Ga.  368. 

w  Tallassee  Falls  Mfg.  Co.  v.  Western  R. 
Co.  117  Ala.  520,  67  Am.  St.  Rep.  179,  23 
So.  139;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Parker,  123  Ala.  683,  27  So.  323;  and  see 
also  note  149,  infra. 

A  complaint  cannot  be  regarded  as  on 
contract  where  there  is  no  averment  of  a 
promise  and,  in  terms,  a  consideration 
therefore.  Parrill  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  23  Ind.  App.  638,  55  N.  E.  1026. 

Where  a  plaintiff  may  sue  either  in  con- 
tract or  tort,  the  presence  or  absence  of  an 
averment,  not  of  promise  only,  but  of  con- 
sideration also,  is  the  criterion  of  whether 
the  Bait  is  on  contract  or  not;  and  when  a 
consideration  is  not  laid,  the  word  "agreed" 
or  "undertook,"  or  even  the  more  formal 
vord  ''promised,"  must  be  treated  as  no 
more  than  inducement  to  the  duty  imposed 
by  the  conunon  law.  Smith  v.  Seward,  3 
Pa.  St.  342. 

The  ruling  in  Smith  v.  Seward,  supra, 
which  makes  the  presence  or  absence  of  an 
averment,  not  of  promise  only,  but  of  con- 
sideration also,  the  criterion  of  whether  the 
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action  is  on  contract  or  in  tort,  has  been 
much  invoked  as  authority.  Wernick  v.- 
St.  Louis  &  S.  F.  R.  Co.  131  Mo.  App.  37^ 
109  S.  W.  1027. 

In  Booth  v.  Farmers'  &  M.  Nat.  Bank,  6& 
Barb.  457,  it  is  said  that  when  case  and 
assumpsit  were  at  common  law  concurrent- 
remedies,  the  form  of  action  that  the  plead- 
er selected  was  determined  by  the  insertion^ 
in  or  omission  from  the  declaration,  of  the 
allegation  thkt  the  defendant  undertook  andl 
promised;  and  that  in  code  pleading  the 
question  must  be  determined  by  the  same 
criterion. 

The  character  of  an  action  is  determined 
from  the  averments  of  the  petition;  and  it 
is  sometimes  difficult  to  say  whether  the 
pleader  has  declared  on  an  express  contract, 
or  has  merely  pleaded  one  as  matter  of 
inducement,  and  sought  relief  for  a  tort. 
The  rule  is  that  if  redress  ex  delicto  is 
desired,  there  must  be  no  averment  of  a 
direct  promise.  Keller  man  Contracting  Co. 
v.  Chicago  House  Wrecking  Co.  137  Mo. 
App.  392,  118  S.  W.  99. 

108  Though  the  allegation  of  a  considera- 
tion may  be  regarded  as  one  of  the  mark- 
ings of  an  action  ex  contractu,  this  is  not 
a  controlling  consideration,  but  if  the  con- 
tract or  consideration  be  set  out  as  a  mat- 
ter of  inducement  only,  the  plaintiflf's  ac- 
tion may  be  regarded  as  one  in  case  for  a 
violation  of  the  common-law  duty  which 
the  circumstances  had  imposed  upon  the 
defendant.  Flint  &  W.  Mfg.  Co.  v.  Beckett, 
167  Ind.  491,  12  L.R.A.(N.S.)  924,  79  N. 
£.  503. 

And  see  also,  in  support  of  the  text,  cases 
cited  in  note  148,  infra. 

109  In  Kelly  v.  Metropolitan  R.  Co.  [1895} 
1  Q.  B.  944,  it  was  said:  "The  distinction 
is  this, — if  the  cause  of  complaint  be  for 
an  act  of  omission  or  nonfeasance  which, 
without  proof  of  a  contract  to  do  what  haa 
been  left  undone,  would  not  give  rise  to 
any  cause  of  action  (because  no  duty  apart 
from  contract  to  do  what  is  complained  of 
exists),  then  the  action  is  founded  upon 
contract,  and  not  upon  tort.  If,  on  the 
other  hand,  the  relation  of  the  plaintiff  and 
the  defendants  be  such  that  a  duty  arises 
from  that  relationship,  irrespective  of  con- 
tract, to  take  due  care,  and  the  defendants 
are  negligent,  then  the  action  is  one  of 
tort." 

But  compare  Ives  v.  Williams,  53  Mich, 
636,  19  N.  W.  562,  where  it  is  held  that  a 
count  cannot  be  deemed  to  be  in  assumpsit 
because  it  can  be  proved  only  by  showing 
a  breach  of  contract;  and  Harvey  v.  Skip- 
with,  16  Gratt,  393,  which  holds  that  an 
allegation  that  a  wrongful  or  tortious  act 
is  done  in  violation  of  a  contract  does  not 
make  the  count  any  the  less  a  count  for  a 
tort. 
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ment  as  to  the  presumptive  character  of 
an  ambiguous  pleading,  some  asserting  that 
it  should  be  construed  favorably  to  the 
pleader,  IW  others  that  it  is  to  be  con- 
strued against  the  pleader,  m  It  has  been 
generally  held  that  in  case  of  doubt  it  will 
be  construed  as  stating  a  cause  of  action 
on  contract;  H*  but  where  the  action  is 
one  against  a  common  carrier,  the  courts 
are  inclined  to  consider  it  as  based  on   a 


breach  of  the  general  duty  rather  than  of 
the  contractual  obligation.  US 

It  has,  however,  been  held  that  when  the 
complaint  is  of  an  indeterminate  character 
it  will  be  treated  in  such  a  way  as  will 
bring  the  action  within  the  jurisdiction  of 
the  court;  n*  or  will  prevent  a  misjoinder 
of  parties  plaintiff  or  defendant,  us  or  of 
causes   of   action;  1^8   or   will   prevent    the 


110  Where  a  petition  leaves  the  character 
of  the  action  uncertain,  it  will  be  given  that 
construction  most  favorable  to  the  assertion 
of  a  cause  of  action  in  plaintiff's  favor. 
Payton  v.  Gulf  Line  R.  Go.  4  Ga.  App.  762, 
62  S.  E.  469. 

A  complaint  will,  if  possible,  be  given 
Buch  construction  as  to  give  full  force  and 
effect  to  all  of  its  material  allegations,  and 
such  as  will  afford  the  pleader  full  relief 
for  all  injuries  stated  in  his  complaint. 
Monnett  v.  Turpie,  133  Ind.  424,  32  N.  E. 
328 

lilln  Clark  v.  Dillon,  97  N.  Y.  373,  it 
is  said  that  it  was  formerly  the  settled  rule 
to  construe  doubtful  pleadings  most  strong- 
ly against  the  pleader,  but  that  this  rule 
has  been  so  far  modified  by  the  Code  as 
now  to  require  them  to  be  liberally  con- 
strued with  a  view  to  substantial  justice 
between  the  parties.  This  modification, 
however,  extends  only  to  matters  of  form, 
and  not  to  the  fundamental  requisites  of  a 
cause  of  action.  A  construction  of  doubt- 
ful or  uncertain  allegations  in  a  pleading 
which  enables  a  party  by  thus  pleading  to 
throw  upon  his  adversary  the  hazard  of 
correctly  interpreting  their  meaning  is  no 
more  allowable  now  than  formerly;  and 
when  a  pleading  is  susceptible  of  two  mean- 
ings, that  shall  be  taken  which  is  most  un- 
favorable to  the  pleader. 

In  determining  whether  the  cause  of  ac- 
tion stated  is  in  tort  or  on  contract,  the 
pleading  should  be  construed  most  strongly 
against  the  pleader.  Ridder  v.  Whitlock, 
12  How.  Pr.  208. 

IW  Goodwin  V.  GrifBs,  88  N.  ¥.629  (citing 
Bowen  v.  True,  53  N.  Y.  640,  and  Elwood 
V.  Gardner,  45  N.  Y.  349 ) ;  McDonough  v. 
Dillingham,  43  Hun,  493;  Central  Gas  & 
E.  Fixture  Co.  v.  Sheridan,  1  Misc.  386,  22 
N.  Y.  Supp.  76;  Mav  v.  Georger,  21  Misc. 
622,  47  N.  Y.  Supp.  f 067 ;  Foote  v.  Ffoulke, 
65  App.  Div.  617,  67  N.  Y.  Supp.  368; 
Lange  v.  Schile,  111  App.  Div.  613,  98 
N.  Y.  Supp.  81;  Carroll  v.  Sharp,  67  Misc. 
254.  122  N.  Y.  Supp.  694;  Missouri,  K.  & 
T.  R.  Co.  v.  Hutchings,  78  Kan.  758,  99 
Pac.  230;  Delanev  v.  Great  Bend  Imple- 
ment Co.  79  Kan.'l26,  98  Pac.  781;  Wash- 
bon  V.  Linscott  State  Bank,  87  Kan.  668, 
125  Pac.  17. 

lis  The  innate  and  habitual  form  of  ac- 
tion on  the  ordinary  contract  for  carriage 
for  breach  of  the  duty  to  keep  the  goods 
safely  without  loss  by  negligence  is  founded 
in  tort,  and  the  declaration  will  be  so  con- 
strued unless  the  special  features  of  the 
case  show  it  to  have  been  founded  in  con- 
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tract.  Whittenton  Mfg.  Co.  v.  Memphis 
&  0.  River  Packet  Co.  21  Fed.  896;  Aiken 
V.  Southern  R.  Co.  118  Ga.  120,  62  L.R.A. 
G66,  98  Am.  St.  Rep.  107,  44  S.  E.  828; 
Central  of  Georgia  R.  Co.  v.  Chicago  Por- 
trait Co.  122"  Ga.  11,  106  Am.  St.  Rep. 
87,  49  S.  E.  727;  Texarkana  &  Ft.  S.  K. 
C^o.  V.  Rosebrook-Josey  Grain  Co.  62  Tex. 
Civ.  App.  156,  ia4  S.  W.  436. 

In  cases  against  common  carriers  the 
courts  are  inclined  to  consider  the  action  as 
founded  in  tort  unless  a  special  contract 
very  clearly  appears  to  be  made  the  grava- 
men and  object  of  the  complaint  in  the  dec- 
laration. New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Hurst,  36  Miss.  660,  74  Am.  Dec.  785; 
Ft.  Smith  &  W.  R.  Co.  v.  Ford,  34  Okla. 
575,  41  L.R.A.(N.S.)   745,  126  Pac.  745. 

Where  the  language  of  a  petition  is 
equivocal,  and  there  is  doubt  whether  the 
j  pleader  intended  to  claim  for  tort  rather 
than  for  breach  of  contract,  the  doubt  will 
be  resolved  by  construing  it  an  action  in 
tort;  but  this  rule  will  not  be  extended  to 
prevent  the  defendant  from  pleading  by  way 
of  defense  any  contract  with  the  plaintiff 
which,  if  valid,  has  the  effect  to  waive  the 
performance  of  the  duty  for  a  breacli  of 
which  damages  are  demanded.  Owens  Bros. 
V.  Chicago,  R.  I.  &  P.  R.  Co.  139  Iowa, 
638,  117  N.W.  762. 

iHBrittain  v.  Payne,  118  N.  C.  989,  24 
S.  E.  711;  Schulhofer  v.  Richmond  &  D. 
R.  Co.  118  N.  C.  1096,  24  S.  E.  709;  White 
V.  Eley,  145  N.  C.  36,  58  S.  E.  437;  and 
compare  Farrington  v.  Bullard,  40  Barb. 
512;  Busch  v.  Interborough  Rapid  Transit 
Co.  110  App.  Div.  705,  96  N.  Y.  Supp.  747, 
affirmed  in  187  N.  Y.  388,  80  N.  E,  197,  10 
Ann.  Cas,  460. 

115  The  fact  that  one  of  the  defendants 
who  would  not  be  a  proper  party  to  an  ac- 
tion on  contract  is  made  a  party,  and  all  the 
appropriate  allegations  made  which  would 
render  him  liable  for  damages  as  a  joint 
tort  feasor,  is  significant,  and  would  suf- 
fice to  turn  the  scale  even  in  a  case  where 
the  construction  is  really  doubtful.  Fran- 
cisco V.  Hatch,  117  Wis.  242,  93  N.  W. 
1118. 

Where,  upon  tiie  facts  stated,  an  action 
ex  delicto  will  lie,  relief  cannot  be  denied 
on  the  ground  that  only  one  of  the  plain- 
tiffs would  be  entitled  to  recover  in  con- 
tract. Sheldon  v.  The  Uncle  Sam,  18  Cal. 
627,  79  Am.  Dec.  193. 

li6Tlie  fact  that  another  count  declares 
on  contract  is  indicative  of  the  character 
of  the  action,  since  a  cause  of  action  es^ 
contractu  could  not  be  joined  with  one 
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abatement  of  the  action;  117  or  its  being 
barred  bj  the  statute  of  limitations,  il* 
And  where  as  a  set-off  the  pleading  is  good 
only  on  the  theory  that  it  is  founded  on 
4roDtract,  it  will  be  so  treated  on  general 
demurrer.  IW 

c.  Xature  to  be  determined  from  com,' 

plaint. 

The  character  of  the  action  is  determined 
by  the  complaint  or  declaration  120  without 
reference  to  the  answer  or  plea;  1^1  though 
it  has  been  held  that  after  verdict  all  the 
plfadings  may  be  taken  together  in  deter- 
mining the  cause  of  action  stated;  i^  and 
that  after  issue  joined  the  averments  neces- 
sary to  the  statement  of  a  cause  of  action 
other  than  that  contemplated  by  the  plead- 
er may  be  supplied  by  the  answer .128    The 


character  of  an  action  as  one  on  contract 
is  not  changed  by  allegations  of  contribu- 
tory negligence  in  the  reply  for  the  purpose 
of  defeating  a  defense  of  negligence  set  up 
in  the  answer  .1** 

The  election  of  plaintiff's  counsel  to 
treat  a  suit  as  one  for  breach  of  contract 
is  not  conclusive  of  its  nature,  but  such 
nature  is  in  every  case  to  be  determined 
from  the  complaint.l2* 

d.  Effect  of  form  of  suYitmons. 

The  form  of  the  summons  is  not  con- 
clusive of  whether  the  action  is  ea>  con- 
tractu or  ex  delicto,^^  It  has  been  held, 
on  the  one  hand,  that  it  only  serves  to 
bring  the  defendant  into  court,  but  does 
not  make  part  of  or  aid  in  the  interpre- 
tation   of   the   pleadings;  127    and,    on    the 


Micio.  Tallassee  Falls  Mfg.  Co.  v.  Wes- 
tern R.  Co.  117  Ala.  620,  67  Am.  St.  Rep. 
179,  23  So.  139. 

Where  a  complaint  may  be  treated  as 
stating  a  cause  of  action  either  ex  contractu 
or  ex  delictOy  it  will  be  treated  as  ex  delicto 
where  otherwise  there  would  be  a  misjoin- 
der of  causes  of  action.  Fordyce  v.  Nix, 
58  Ark.  136,  23  S.  W.  967. 

A  count  of  an  indeterminate  character 
will  be  construed  as  being  in  tort  where 
joined  with  others  clearly  of  that  ciiaracter, 
since  it  cannot  be  presumed  that  the  party 
contemplated  a  misjoinder  of  causes  of  ac- 
tion, thereby  subjecting  himself  to  a  de- 
murrer, and  to  limit  his  recovery  to  the 
actual  damage  instead  of  a  more  liberal 
rule  of  compensation,  and  to  waive  his  right 
to  enforce  his  judgment  by  imprisonment 
in  case  of  recoverv.  Miller  v.  Scherder,  2 
N.  Y.  262. 

The  joinder  of  a  statement  of  a  cause  of 
action  which  may  be  construed  either  as 
stating  a  cause  of  action  on  contract  or 
in  tort  with  a  statement  of  another  cause 
of  action  clearly  on  contract  will  properly 
characterize  the  entire  action  as  one  on  con- 
tract.   Austin  V.  Rawdon,  44  N.  Y.  63. 

Where  the  theory  of  a  count  is  doubtful, 
it  may  be  construed  as  in  tort  to  prevent  a 
misjoinder.  Davis  v.  Smith,  26  R.  I.  129, 
^  luRJi.  478,  106  Am.  St.  Rep.  691,  68 
Atl.  630,  3  Ann.  Cas.  832. 

in  Where  a  complaint  sets  out  all  of  the 
facts  necessary  to  a  suit  on  contract,  and 
in  addition  thereto  facts  not  necessary  to 
a  suit  on  the  contract,  but  appropriate  to 
an  action  for  tort,  and  the  cause  of  action 
for  tort  fails  by  reason  of  the  death  of  the 
plaintiff,  the  court  will  treat  the  complaint 
as  stating  a  cause  of  action  on  contract. 
Lorick  t.  Palmetto  Nat.  Bank,  76  S.  C. 
500,  57  8.  E.  527. 

112  Where  a  complaint  may  be  treated 
as  stating  a  cause  of  action  either  ex  con- 
tractu or  ex  delicto,  and  the  action  would 
be  barred  if  treated  as  ex  delicto,  it  will  be 
regarded  as  ex  contractu,  St.  Louis,  J.  M. 
^  S.  R.  Co.  V.  Sweet,  63  Ark.  563,  40  S. 
.50  LJl^.(NJ5.) 


W.  463,  2  Am.  Neg.  Rep.  296;  Washbon  v. 
Linacott  State  Bank,  87  Kan.  668,  125  Pac. 
17. 

iWNeedham  v.  Pratt,  40  Ohio  St.  186. 

120  Junker  v.  Fobes,  45  Fed.  840  (S.  D. 
Ala.)  ;  Pluard  v.  Gerrity,  146  111.  App.  224; 
Gentry  v.  Purcell,  84  Ind.  83;  Union  P.  R. 
Co.  V.  Shook,  3  Kan.  App.  710,  44  Pac. 
686;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Long, 
5  Kan.  App.  644,  47  Pac.  993,  1  Am.  Neg. 
Rep.  437;  Neudecker  v.  Kohlberg,  81  N.  Y. 
296;  McDonough  v.  Dillingham,  43  Hun, 
493 ;  Cooke  v.  Northern  P.  R.  Co.  22  N.  D. 
266,  133  N.  W.  303;  Van  Oss  v.  Synon,  85 
Wis.  661,  66  N.  W.  190. 

121  Lyon  V.  Mottuse,  19  Ala.  463;  Welsh 
V.  Darragh,  62  N.  Y.  590;  Goodwin  v. 
Griffis,  88  N.  Y.  629 ;  Wood  v.  Hope,  2  Abb. 
N.  C.  186. 

122  Barrett  v.  Butler,  5  Kan.  355 ;  Hudson 
V.  Moon,  —  Utah,  — ,  130  Pac.  774. 

123  In  Crowder  v.  McDonnell,  21  Mont. 
367,  54  Pac.  43,  where  plaintiff  framed  his 
complaint  on  the  theory  that  he  had  a 
right  of  action  ex  delicto,  whereas  he  had 
no  such  right  of  action,  but  did  have  a 
right  of  action  ex  oontrcuftu,  it  was  held 
that  the  facts  necessary  to  the  statement 
of  a  good  cause  of  action  on  contract  might 
be  supplied   by   averments   of  the  answer. 

l24Critten  v.  Chemical  Nat.  Bank,  171 
N.  Y.  219,  57  L.R.A.  529,  63  N.  E.  969. 

125  Bunting  v.  Hutchinson,  5  Ga.  App. 
194,  63  S.  E.  49. 

As  to  the  effect  of  an  election  where  the 
complaint  fails  to  state  the  cause  of  action 
elected,  see  note  163,  infra. 

126  Graves  v.  Waite,  59  N.  Y.  156;  Gopen 
V.  Crawford,  53  How.  Pr.  278. 

But  where  the  summons  and  complaint 
do  not  correspond,  plaintiff  may  be  required 
to  amend  either  one  or  the  other.  Bidder 
V.  Whitlock.  12  How.  Pr.  208. 

127  Graves  v.  Waite,  59  N.  Y.  156.  But 
compare  Miller  v.  Barber,  66  N.  Y.  558, 
set  out  in  note  157,  infra;  and  Ledwich  v. 
McKim,  53  N.  Y.  307,  set  out  in  note  160, 
infra;  in  which  the  form  of  the  summons 
appears  to  have  influenced  the  decision. 
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other  band,  that  it  vulj  be  taken  into  con- 
sideration in  connection  with  the  form  of 
the  allegations  of  the  complaint,  and  in  a 
doubtful  case  will  control.!" 


e.  Title,   introduction, "  and  prayer  for 

judgment. 

The  title  of  the  action  does  not  determine 
the   character   of  the  cause   of  action   al- 


legedylM  nor  (except  in  strict  oommon-law 
pleading  MO)  does  the  form  of  the  action 
adopted  by  the  pleader,  i>l  though  this  is 
not  wholly  to  be  disregarded;  ^^  but  it  is 
the  facts  averred  which  show  whether  it  is 
[ex  contractu  or  ex  delicto,  IM  and  these 
will  prevail  over  the  introductory  part  of  the 
pleading.!34  ihe  prayer  for  judgment  may 
be  considered  in  connection  with  tlie  aver- 
ments of  the  compiaint,!S6  though  it  is  not» 
in  the  code  states,  at  least,  determinative 


IM  Kewaunee  County  v.  Decker,  30  Wis. 
624. 

IM  Jones  V.  Gould,  supra;  State  use  of 
Kearney  v.  Dehlinger,  46  Mo.  106. 

As  to  the  effect  of  the  name  given  by  the 
pleader  to  the  cause  of  action,  see  note  10, 
supra. 

180  Whether  an  action  is  in  assumpsit  or 
on  the  case  depends  not  upon  the  subject- 
matter  of  the  suit,  but  upon  the  form  of 
the  declaration.  Humiston  v.  Smith,  22 
Conn.  19. 

See  also  cases  set  forth  in  note  4,  supra. 

1>1  It  is  not  the  form  of  action  adopted 
by  the  pleader  which  determines  the  char- 
acter of  a  declaration,  but  the  facte  alleged 
in  it,  and  tbe  conclusion  drawn  by  the  law 
from  the  facta  alleged.  Junker  v.  Fobes, 
45  Fed.  840.  (8.  D.  Ala.) 

Where  in  substence  the  declaration  sets 
forth  a  tort,  though  the  form  be  in  part 
appropriate  to  an  action  on  contract,  the 
declaration  may  be  upheld  as  one  complain- 
ing of  the  tort.  Chattenooga,  R.  &  C.  R. 
Co.  V.  Palmer,  89  Ga.  161,  15  S.  E.  34. 

On  general  demurrer,  the  form  will  be 
disregarded  and  the  substance  looked  to  for 
the  purpose  of  determining  the  nature  of 
the  action.  Drainage  Comrs.  v.  Drainage 
Comrs.  91  111.  App.  241. 

In  order  to  ascertein  whether  an  action 
sounds  in  tort,  regard  must  be  had  to  the 
allegations  of  the  declaration  rather  than 
to  the  form  of  action  adopted  by  the  plead- 
er.    Penoyer  v.  People,  106  111.  App.  481. 

In  determining  whether  an  action  is  in 
contract  or  in  tort,  regard  must  be  had 
to  the  substance  of  the  whole  stetement, 
and  not  to  the  mere  formal  language  in 
which  it  is  expressed.  New  Orleans,  J.  k 
G.  N.  R.  Co.  V.  Hurst,  36  Miss.  660,  74  Am. 
Dec.  785. 

The  character  of  an  action,  as  to  whether 
it  is  in  tort  or  ex  contractu,  must  be  de- 
termined by  the  nature  of  the  grievance 
rather  than  the  form  of  the  petition.  Ft. 
Smith  &  W.  R.  Co.  v.  Ford,  34  Okla.  575, 
41    LJa.A.(N.S.)    745,   126   Pac.   745. 

In  determining  whether  an  action  is  in 
contract  or  in  tort,  regard  should  be  had 
to  the  requisite  nature  of  the  remedy  the 
plaintiff  is  entitled  to  on  the  facts  he  stetes, 
rather  than  any  form  his  declarations  may 
assume.  Whittenton  Mfg.  Co.  v.  Memphis 
&  O.  River  Packet  Co.  21  Fed.  896  (C.  C. 
W.  D.  Tenn.). 
60  L.RJl.(N.S.) 


188  Whittenton  Mfg.  Co.  v.  Memphis  &  O. 
River  Packet  Co.  supra. . 

l88Kri8e  v.  Wilson,  31  Ind.  App.  590; 
68  N.  E.  693;  Swing  v.  Hill,  44  Ind.  App. 
140,  88  N.  E.  721;  Stephens  v.  Harding,  48 
Neb.  659,  67  N.  W.  746;  Jones  v.  Gould,  123 
App.  Div.  236,  106  N.  Y.  Supp.  31;  and 
cases  cited  in  note  131,  supra. 

l84Ayres  v.  Richards,  12  111.  146. 

Where  the  count  in  the  declaration  is 
in  trespass  on  the  case,  the  declaration  is 
one  in  case,  although  the  declaration  com- 
mences in  another  form  of  action.  Toledo, 
W.  &  W.  R.  Co.  v.  McLaughlin,  63  111.  389. 

A  declaration  in  debt  on  a  judgment  is 
not  bad  because  it  begins  with  the  words 
"in  a  plea  of  the  case."  Such  misnomer 
does  not  change  ite  character,  and  it  is  to 
be  held  to  be  what  it  is  in  fact,  and  not 
what  the  pleader  may  have  inadvertently 
called  it.  Bellows  v.  Sowles,  71  Vt.  214,  44 
Atl.  68. 

186  Swing  V.  Hill,  44  Ind.  App.  140,  8* 
N.  E.  721;  Stephens  v.  Harding,  48  Neb. 
659,  67  N.  W.  746;  McDonough  v.  Dilling- 
ham, 43  Hun,  493;  Buckley  v.  Harrison,  10 
Misc.  683,  31  N.  Y.  Supp.  999,  and  casea 
cited  in  note  136,  infra. 

The  substantive  facte  pleaded,  and  not 
the  prayer  for  relief  nor  tne  name  given  to 
the  action  by  the  pleader,  determine  the 
nature  of  the  cause  of  action ;  but  where  the 
prayer  for  relief  is  consistent  with  the  facts 
pleaded,  it  is  proper  to  consider  it  with  the 
facte  averred  to  determine  the  nature  and 
the  character  of  the  action.  Krise  v.  Wil- 
son, 31  Ind.  App.  690,  68  N.  E.  693. 

In  equity  cases,  the  prayer  may  not  be  im- 
portent  in  determining  the  relief  to  which 
the  plaintiff  may  be  entitled  from  the  facte 
steted  in  the  complaint,  but  in  actions  at 
law  the  demand  for  judgment  is  vastly  im- 
portent  in  determining  the  nature  of  the 
action  as  between  tort  and  contract,  or  aa 
between  trover  and  money  had  and  received. 
Van  Oss  v.  Svnon,  85  Wis.  661,  56  N.  W\ 
190. 

Though  the  distinctions  in  the  form  of 
actions  ex  delicto  and  ex  contractu  are 
abolished  and  one  form  of  action  only  sub- 
stituted, the  principles  of  law  which  govern 
the  case  remain  unchanged;  and  where 
plaintiff  elects  to  waive  a  tort  and  proceed 
m  contract,  the  measure  of  damages  re- 
coverable must  be  appropriate.  Lubert  v* 
Chauviteau,  3  Cal.  458,  58  Am.  Dec.  415. 
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of  the  nature  of  the  action,U«  except  in  a 
doobtful  case-UT] 


/.  Conetruetian  of  averments. 
In  detemuning  whether  an  action  is  esf 


contractu  or  ea  delicto,  the  allegations  of 
complaint  or  petition  are  not  separately  to 
be  considered,  but  the  pleading  is  to  be 
taken  as  an  entirety,^^*  though  with  special 
reference  to  its  prominent  and  leading  al- 


iMThe  fact  that  the  prayer  is  for  dam- 
ages appropriate  in  an  action  for  tort  is  not 
roncludive  of  the  character  of  the  action. 
Grc-entree  v.  Rosenstock,  61  N.  Y.  683. 

Ihe  fact  that  a  complaint  stating  a  cause 
of  action  Bounding  in  tort  demands  a  spe- 
cific sum,  and  not  damages,  is  not  ground 
for  demurrer;  but  the  defendant  may  move 
to  require  the  plaintiff  to  make  his  com- 
plaint more  definite  and  certain,  and  to  con- 
form his  summons  and  prayer  for  relief 
to  the  facts  in  his  complaint.  Atwill  v. 
Le  Roy,  15  How.  Pr.  227. 

The  allegation  in  the  complaint  of  a  de- 
mand of,  and  the  prayer  for  judgment  for, 
a  definite  sum,  do  not  qualify  the  principal 
allegations  of  the  complaint,  which  set  forth 
a  cause  of  action  esv  delicto,  Haynes  v. 
McKee,  18  Misc.  301,  41  N.  Y.  Supp.  653, 
affirmed  in  19  Misc.  511,  43  N.  Y.  Supp. 
1126. 

Wliere  there  is  no  ambiguity  or  uncer- 
tainty in  the  complaint  as  to  plaintiff's 
election  to  sue  in  tort  instead  of  on  contract, 
a  demand  for  judgment  for  the  specific 
valuations  fixed  by  agreement  upon  the  sub- 
ject-matter of  the  transaction  between  the 
parties,  instead  of  a  demand  for  damages 
and  general  allegations  of  damage,  has 
no  significance.  Yardum  v.  Wolf,  33  App. 
Div.  247,  54  N.  Y.  Supp.  192. 

The  relief  prayed  for  does  not  affect  the 
plaintiff's  cause  of  action  if  he  states  any 
in  his  pleading.  Goldberg  v.  Finkelstein, 
36  Misc.  809,  74  N.  Y.  Supp.  847. 

The  prayer  for  judgment  forms  no  part 
of  the  statement  of  the  cause  of  action.  It 
may,  where  the  complaint  is  ambiguous,  be 
resorted  to  for  the  purpose  of  ascertaining 
the  pleader's  intention,  but  it  cannot  con- 
trol the  nature  of  the  action  as  against  the 
clearly  expressed  intention  to  the  contrary. 
Frick  ▼.  Freudenthal,  45  Misc.  348,  90  N. 
V.  Supp.  344. 

A  prayer  for  judgment  does  not  determine 
the  character  of  the  cause  of  action  alleged, 
.lones  V.  Gould,  123  App.  Div.  236,  108  N. 
Y.  Supp.  31. 

Where  the  form  of  a  complaint  clearly 
fhovs  that  the  action  is  not  brought  for  a 
breach  of  contract,  but  for  negligence,  and 
it  is  impossible  that  the  defendant  could 
hare  been  misled  as  to  the  nature  of  the 
action,  the  case  will  not  be  dismissed  be- 
cause the  notice, 'both  on  the  summons  and 
enmplaint.  as  to  the  form  of  judgment  which 
the  plaintiff  will  demand,  is  appropriate  to 
actions  arising  em  contractu.  Hammond  v. 
Northeastern  R.  Co.  6  S.  C.  130,  24  Am. 
Rep.  467. 

A  complaint,  the  eravamen  of  which  is 
fraud  and  deceit,  will  not  be  held  defective 
at  tlie  trial  because  the  plaintiff  demanded 
t  judgment  which  was  proper  only  in  an 
action  on  contract,  and  which  was  not  a 
50  L.RA.(N.S.) 


proper  way  in  which  to  state  his  claim  for 
damages.  Sell  v.  Mississippi  River  Logging 
Co.  88  Wis.  581,  60  N.  W.  1065. 

187  The  prayer  for  relief  may  be  material 
in  determining  whether  the  action  is  on 
contract  or  in  tort.  Central  Gas  &  Electric 
Fixture  Co.  v.  Sheridan,  1  Misc.  386,  22  N. 
Y.  Supp.  76. 

When  the  statement  of  facts  constituting 
a  cause  or  causes  of  action  will  support 
either  of  two  actions,  and  it  is  doubtful 
which  the  pleader  intended,  the  demand  for 
judgment  may  be  consulted  with  a  view  of 
ascertaining  the  action  intended.  Rodgers 
V.  Rodgers,  11  Barb.  595. 

In  Miller  v.  Barber,  66  N.  Y.  558,  the 
form  of  the  summons,  and  the  demand  for 
relief,  in  connection  with  the  allegations  of 
fraud,  were  held  to  characterize  an  action 
as  ex  delicto. 

The  fact  that  a  demand  is  for  a  specific 
and  liquidated  sum  of  money  and  interest 
thereon  may  show  the  action  to  be  in  con- 
tract. Van  Oss  v.  Synon,  85  Wis.  661,  56 
N.  W.  190. 

The  fact  that  the  remedy  prayed  is  that 
which  the  plaintiff  would  be  entitled  to  in 
suing  upon  an  implied  contract  may  be 
sufficient  to  determine  the  character  of  the 
action.  Lane  v.  Frawley,  102  Wis.  373,  78 
N.  W    593. 

While  the  general  rule  is  that  the  demand 
for  relief  does  not  necessarily  determine  the 
character  of  the  action,  but  that  the  plain- 
tiff may  obtain  the  relief  the  facts  alleged 
in  his  complaint  warrant,  there  are  some 
actions,  such  as  replevin,  whose  character 
is  necessarily  determined  by  the  demand  for 
relief.    Thompson  v.  Strauss,  29  Hun,  256. 

Where  a  complaint  claims  only  the  value 
of  certain  property,  it  will  be  treated  as 
alleging  an  action  on  contract  for  the  value, 
and  not  one  in  tort  for  a  conversion.  Hay- 
nie  V.  Sites,  —  Colo.  — ,  138  Pac.  42. 

IW  In  determining  whether  an  action  is 
ex  contractu  or  ex  delicto  the  allegations  of 
the  petition  are  not  separately  to  be  con- 
sidered, but  each  of  them  should  be  con- 
strued in  the  light  of  its  natural  and  logical 
relations  to  all  of  the  others.  Seals  v.  Au- 
gusta Southern  R.  Co.  102  Ga.  817,  29 
S.  E.  116. 

For  the  purpose  of  determining  whether 
an  action  is  ex  delicto  or  ex  contractu,  re- 
gard must  be  had  to  the  entire  petition, 
and  not  to  any  detached  expression.  Kohn 
V.  Carrollton,  10  La.  Ann.  719. 

A  pleading  is  ordinarily  to  be  construed 
according  to  its  entire  scope  and  effect 
rather  than  according  to  a  single  sentence 
or  expression  contained  therein.  It  may 
happen  that  after  the  statement  in  a  com- 
plaint of  a  cause  of  action  which  clearly 
indicates  its  nature  and  the  relief  sought, 
the  pleader  may  insert  an  allegation  foreign 
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legations.UO  The  absence  of  allegations  i 
necessary  to  the  statement  of  a  cause  of 
action  in  tort  may  show  the  action  to  be 
one  on  contract;  1*0  on  the  other  hand,  the 
presence  of  allegations  which  would  be  irrel- 
evant and  immaterial  if  the  action  is  one 
on  contract  may  show  it  to  be  in  tort.l** 
The  character  of  a  declaration  or  complaint 


which  states  a  good  cause  of  action  in  tor^ 
or  on  contract  is  not  affected  by  the  presenct* 
of  averments  appropriate  to  a  cause  of  ac- 
tion of  a  different  nature.l**  Where  the 
question  of  the  nature  of  the  action  is  not 
raised  until  after  the  evidence  is  in,  it 
should  be  construed  in  favor  of  whichever 
theory    is   supported    by   the    testimony. i*^ 


to  such  cause  of  action,  and  inconsistent 
therewith,  and  unnecessary  to  be  stated, 
and  in  such  case  the  court  would  be  au- 
thorized to  disregard  such  statement,  and 
would  be  likely  to  do  so.  Allen  v.  Allen, 
52  Hun,  398,  5  N.  Y.  Supp.  518. 

And  see  also  cases  set  out  in  note  142, 
infra. 

189  Delaney  v.  Great  Bend  Implement  Co. 
79  Kan.  126",  98  Pac.  781. 

Where  a  petition  is  ambiguous  in  failing 
to  make  clear  whether  the  cause  of  action 
declared  on  is  one  sounding  in  contract  or 
in  tort,  but  no  demurrer  is  filed,  and  the 
allegations  and  prayers  of  the  petition, 
taken  altogether,  manifest  that  it  was  the 
intention  of  the  plaintiff  to  sue  for  a  tort 
growing  out  of  the  breach  of  a  contract, 
it  is  not  error  to  treat  the  suit  as  an  action 
ex  delicto,  and  to  charge,  where  the  evi- 
dence warrants  it,  the  law  as  to  punitive 
damages.  Southern  Bell  Teleph.  &  Teleg. 
Co.  V.  Earle,  118  Ga.  506,  45  S.  E.  319. 

Where,  in  a  state  in  which  the  Code  pro- 
vides that  ^'wbere  a  petition  contains  more 
than  one  cause  of  action,  each  shall  be  sepa- 
rately stated  and  numbered,"  a  pleader 
sets  forth  the  facts  constituting  a  cause 
of  action  in  a  single  count,  it  may  be  well 
concluded  that  he  intended  to  rely  upon  a 
single  ground  of  recovery,  and  in  such  cases 
he  should  be  confined  to  the  cause  of  action 
which,  upon  a  fair  construction  of  the  com- 
plaint, he  appears  to  have  selected.  Farm- 
ers' &  M.  Nat.  Bank  v.  Smith,  23  C.  C.  A. 
80,  40  U.  S.  App.  690,  77  Fed.  129. 

140  The  omission  of  averments  required  in 
an  action  of  deceit  may,  where  the  charac- 
ter of  the  action  is  doubtful,  show  it  to  be 
one  on  contract.  Anderson  v.  Adams,  43 
Or.  621,  74  Pac.  216. 

In  construing  a  petition  to  determine 
whether  or  not  a  party  is  proceeding  in  an 
action  for  moral  fraud  perpetrated  upon 
him,  the  absence  of  an  allegation  that  the 
defendant  actually  intended  to  mislead,  de- 
ceive, or  defraud,  and  the  absence  of  alle- 
gations of  circumstances  indicating  moral 
fraud,  and  the  absence  of  allegations  that 
plaintiff  was  misled,  deceived,  or  defrauded, 
must  be  considered  in  determining  whether 
the  action  is  based  on  fraud  and  deceit  or 
is  an  action  ex  contractu,  Burpee  v.  Holmes, 
132  Ga.  464,  64  S.  E.  486. 

141  Where  allegations  showing  the  making 
of  a  contract  are  entirely  relevant,  and  in 
fact  necessary,  to  a  cause  of  action  for 
fraud,  while,  on  the  other  hand,  allegations 
of  conspiracy,  fraud,  and  concealment  arc 
entirely  irrelevant  and  immaterial  if  the 
action  is  one  on  contract,  the  action  will 
be  construed  as  sounding  in  tort.  Fran- 
50  L.RJL.(N.S.) 


Cisco   V.   Hatch,    117    Wis.   242,   93    N.    VV. 
1118. 

142  A  declaration  in  an  action  on  the* 
case  is  not  bad  for  duplicity  in  statin*^ 
also  an  action  on  contract,  where  the  lat- 
ter allegations  may  be  struck  out  without 
affecting  its  sufficiency.  Perry  v.  Marsh, 
25  Ala.  659. 

The  fact  that  a  plaintiff  sets  out  a  war- 
ranty in  his  declaration  and  avers  its  breacli 
I  does   not  make  his  declaration  one  in  ats- 
!  sumpsit  when  the  essentials  of  a  declara- 
tion  in   case  appear.     Carter  v.  Glass,   44 
Mich.  154,  38  Am.  Rep.  240,  6  N.  W.  200. 

Where  a  petition  contains  a  good  cause 
of  action  for  a  breach  of  contract,  the  ad- 
dition of  words  or  averments  which  are  ap- 
propriate to  a  cause  of  action  for  a  wrong 
will  not  change  the  action  from  contract  to 
tort.  Missouri,  K.  &  T.  R.  Co.  v.  Hutchiiigs, 
78  Kan.  758,  99  Pac.  230. 

148  Where  it  is  doubtful  whether  a  com- 
plaint is  in  contract  or  in  tort,  the  court 
will  give  it  that  construction  which  will 
conform  to  the  proof.  Haynie  v.  Sites,  — 
Colo.  — ,    138   Pac.   42. 

Under  the  code  system  of  pleading,  a 
plaintiff  who  has  alleged  facts  constituting 
a  cause  of  action  on  contract,  and  has  sus- 
tained them  by  proof  upon  the  trial,  is  not 
to  be  nonsuited  because  his  pleading  con- 
tains an  allegation  adapted  to  an  action 
ex  delictOf  and  which  was  unnecessary  to  be 
stated  or  proved  to  justify  a  recovery  on 
contract.  Conaughy  v.  Nichols,  42  N.  Y. 
83.  In  this  case  the  court  said:  ''It  is 
quite  probable  that  the  plaintiff  intended, 
down  to  the  trial,  to  recover  against  the  de- 
fendants for  a  wrongful  conversion  of  the 
proceeds  of  the  sale  of  the  property  con- 
signed to  them,  and  doubtless  the  mistake 
should  have  been  fatal  but  for  the  ample 
statement  of  facts  contained  in  the  com- 
plaint, which  justified  a  recovery  on  con- 
tract for  the  amount  of  his  demand.  It 
does  not  follow  that,  because  the  parties 
go  down  to  the  trial  upon  a  particular 
theory,  which  is  not  supported  by  the  proof, 
the  cause  is  to  be  dismissed,  when  there 
are  facts  alleged  in  the  complaint,  and  sus- 
tained by  the  evidence,  sufficient  to  justify 
a  recovery  upon  a  different  theory  or  form 
of  action.  There  is  no  substantial  reason 
why,  under  such  circumstances,  a  party 
should  be  turned  out  of  court  and  com- 
pelled to  commence  a  new  action,  thereby 
occasioning  expense,  delay,  and  multiplicity 
of  suits  to  accomplish  a  just  result.  It  i» 
against  the  spirit  and  letter  of  the  Code, 
and  substantial  justice  is  not  promoter! 
thereby." 

And  see  also,  to  the  same  effect,  Veeder 
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^nd  after  verdict,  -  it  must   he   taken   in  a 
sense  that  will  sustain  the  verdict.lM 

A  ci>ant  cannot  be  deemed  to  be  in  aa- 
«Tunp&it  because  it  can  be  proved  only  by 
•bowing  a  breach  of  contract.^^  That 
proper  care  is  averred  to  have  been  the 
dnty  of  the  defendant  under  his  contract 
does  not  necessarilv  make  the  declaration 
sound  in  tort;  ^^  and  the  pleading  of  facts] 


showing  that  a  tort  was  committed  will  not 
render  the  action  one  in  tort  where  they 
are  alleged  for  the  purpose  of  showing  a 
breach  of  contract.!*? 

An  action  is  not  ex  contractu  where  the 
contract  is  pleaded  as  inducement  only, 
showing  the  relation  out  of  which  the  duty 
alleged  to  have  been  violated  arose;  1*8  but 
in  order  to  give  it  that  character  the  aver- 


V.  Cooler,  2  Hun,  74;  Ladd  v.  Arkell,  5 
Jofies  &'S.  35;  Dodge  v.  Eckert,  71  Hun, 
i57.  24  X.  Y.  Supp.  1074. 

The  fact  that  a  plaintiff  has  mingled 
vith  the  allegations  of  facts  stating  a 
^^ause  of  action  upon  contract  divers  state- 
ments of  fraud  and  fraudulent  statements 
joid  ^epre!^^ntation8  of  the  defendant,  made, 
ais  alleged,  as  inducements  to  the  plaintilT 
to  enter  into  the  agreement,  and  has  in- 
^-rted  in  his  complaint,  in  addition  to  the 
demand  for  judgment  for  the  specific  sum 
to  which  he  is  entitled  upon  the  contract,  a 
demand  to  recover  some  other  or  different 
snm  by  way  of  indemnity  for  some  indefi- 
nite consequential  damages  resulting  from 
the  fraud  alleged,  will  not  render  the  ac- 
tion one  in  tort  so  as  to  require  a  nonsuit 
to  be  granted  by  reason  of  plaintiff's  fail- 
ure to  prove  the  fraud.  Graves  v.  Waite, 
59  X.  Y.  156. 

Though  fraud  be  unnecessarily  or  im- 
properly charged  in  a  complaint,  that  is  no 
obJifTtion  if  sufficient  facts  to  warrant  a 
T^covery  for  money  had  and  received  be 
proved.'  Barker  v.  Clark,  12  Abb.  Pr.  N.  S. 
106. 

iMIf  the  meaning  of  a  pleading  is  ambigu- 
ous, then  after  verdict  it  must  be  taken  in 
a  s«nise  that  will  sustain  the  verdict,  for  a 
verdict  cures  ambiguitv.  Lawson  v.  Crane. 
€3  Vt-  115,  74  Atl.  641,  citing  1  Chitty, 
PL  13th  Am.  ed.  268;  Huntingtower  v. 
Gardiner.  1  Bam.  &  C.  297,  2  Dowl.  &  R. 
450,  1  Lu  J.  K.  B.  120;  Avery  v.  Hoole, 
Covp.  pt.  2,  p.  835,  2  Dougl.  683,  note. 

l«  Ives  ▼.  Williams,  53  Mich.  636,  19  N. 
W.  562. 

An  alleigation  that  a  wrongful  or  tortious 
act  is  done  in  violation  of  a  contract  does 
not  make  tiie  count  any  the  less  a  count  foi 
a  tort-    Harvey  v.  Skipwith,  16  Gratt.  393. 

iMCook  V.  Haggarty,  36  Pa.  67. 

l«T  Busch  V.  Interborough  Rapid  Transit 
Co.  110  App.  Ehv.  705;  96  X.  Y.  Supp.  747, 
affirmed  in  187  N.  Y.  388,  80  N.  E.  197,  10 
Ann.  Cas.  460. 

Where  the  gravamen  of 'the  complaint  is 
<m  contract,  the  fact  that  there  are  allega- 
tions therein  charging  tortious  conduct  on 
the  part  of  the  defendants  is  not  enough 
to  make  the  action  one  sounding  in  tort. 
Price  V.    Parker,   44   Misc.   682,   90   N.*  Y. 

Supp.  98. 

MtBritt  V.  Pitts.  Ill  AU.  401,  20  So 
4S4;  Mobile  L.  Ins.  Co.  v.  Randall,  74  Ala. 
170;  Flint  ft  W.  Mfg.  Co.  v.  Beckett.  167 
lad.  491,  12  L.R.A,{N.S.)  924,  79  N.  E. 
503:  Stanley  v.  Bircher,  78  Mo.  246;  Ash- 
more  T.  Pennsylvania  Steam  Towing  k 
Transp.  Co.  28 '  N.  J.  L.  180;  Keeler  v. 
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Clark,  18  Abb.  Pr.  154;  Dungan  v.  Read, 
167  Pa.  303.  31  Atl.  630:  Nelson  v.  Har- 
rington, 72  Wis.  591,  1  L.RA.  719,  7  Am. 
St.  Rep.  900,  40  N.  W.  228. 

The  fact  that  the  plaintiff  in  an  action 
against  a  carrier  for  delay  in  forwarding 
a  shipment  alleges  the  making  of  a  con- 
tract of  shipment  does  not  necessarily  have 
the  effect  to  characterize  the  action  as  one 
upon  contract  rather  than  in  tort;  for, 
while  the  tort  complained  of  is  a  breach 
of  the  duty  imposed  by  law,  the  relation 
between  the  parties  which  gives  rise  to  such 
duty  is  a  creature  of  contract,  express  or 
implied,  and  ordinarily  proof  of  the  con- 
tractual relation  must  be  adduced  as  a  nec- 
essary preliminary  to  showing  the  alleged 
tort.  Owens  Bros  v.  Chicago,  R.  I.  &  P. 
R.  Co.  139  Iowa,  538,  117  N.  W.  762. 

In  a  declaration  charging  wilful  and 
malicious  injury  to  a  chattel,  allegations 
of  its  bailment  may  be  stated  by  way  of 
inducement  only.  State,  Keer,  Prosecutor, 
V.  Oliver,  61  N.  J.  L.  154,  38  Atl.  693. 

The  fact  that  a  complaint  sets  forth  a 
contract  of  bailment  does  not  change  what 
would  be  regarded  as  an  action  for  conver- 
sion into  one  for  damages  for  breach  of  con> 
tract.  Kramer  v.  Northwestern  Elevator 
Co.  91  Minn.  346,  98  N.  W.  96. 

In  Townsend  v.  Hendricks,  40  How.  Pr. 
143,  where,  though  there  were  various  alle- 
c^tftions  throughout  the  complaint  of  prom- 
ises and 'undertakings  made  by  the  defend- 
ants, these  allegations  were  set  forth  merely 
by  way  of  inducement,  and  as  showing  the 
occasion  and  materiality  of  the  representa- 
tions, and  there  was  not,  throughout  the 
whole  complaint,  an  allegation  that  anyone 
of  the  items  claimed  to  be  recovered  was 
paid  in  consideration  of  such  promises,  nor 
was  there  any  demand  for  damages  for  their 
nonperformance,  but,  on  the  contrary,  the 
contract,  if  any  appeared  by  the  complaint, 
was  disaffirmed  by  the  demand  for  the  re- 
turn of  the  property  fraudulently  obtained, 
— the  action  was  held  to  be  founded  on  tort. 

When  an  action  for  damages,  brought  by 
a  passenger  against  a  carrier,  sounds  in 
tort,  the  allegation  of  the  contract  of  car- 
riage is  regarded  as  a  mere  inducement  to 
the  action  to  show  the  right  to  sue  as  a 
passenger.  Ft.  Smith  &  W.  R.  Co.  v.  Ford, 
34  Okla.  575,  41  L.R.A.(N.S.)  745,  126 
Pac.  745. 

Setting  out  a  contract  by  way  of  induce- 
ment, in  an  action  for  deceit,  will  not 
change  the  character  of  the  action.  Ken- 
dall V.  Wilson,  41  Vt.  567. 

Allegations  as  to  the  making  of  the  con- 
tract between  the  parties,  where  inserted  for 
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ment  of  a  promifle  and  consideration  must 
be  direct  and  explicit.i^  In  code  pleading, 
a  plaintiff  suing  in  tort  may  properly  set 
out  his  contract  as  constituting  the  under- 
lying fact,  instead  of  charging  the  defend- 
ant's undertaking  in  general  terms,  without 
necessarily  committing  himself  to  the  theory 
that  his  action  is  fof  breach  of  contract.^M 

The  word  "indebted"  is  significant  to 
show  that  this  action  is  on  contract.i&l 

Setting  forth  matters  by  way  of  aggra- 
vation does  not  change  the  form  of  a  count 
from  assumpsit  to  tort.iM 

The  use  of  terms  which  are  wholly  un- 
necessary cannot  change  the  character  of 
the  action  or  affect  the  suflSciency  of  the 
plcading.iM  Thus,  the  fact  that  the  defend- 
ant in  an  action  which  would  otherwise  be 

the  simple  purpose  of  showing  the  circum- 
stnnces  out  of  which  the  alleged  fraud  grew, 
will  not  make  the  action  one  on  contract. 
Francisco  v.  Hatch,  117  Wis.  242,  93  N. 
W.  1118. 

An  allegation  of  the  master's  promise  to 
repair  does  not  change  a  servant's  action 
for  persona]  injuries  from  one  ex  delicto  to 
one  ex  contractu,  Louisville  Hotel  Co.  v. 
Kaltenbrun,  26  Ky.  L.  Rep.  208,  80  S.  W. 
1163. 

Setting  up  a  promise  to  repair  as  a 
ground  for  continuing  in  service,  in  an 
action  by  a  servant  against  the  employer 
for  personal  injuries,  does  not  render  the 
complaint  bad  for  duplicity  as  counting; 
upon  both  contract  and  tort.  Collins  v. 
Harrison,  25  R.  I.  489,  64  L.R.A.  156,  50 
Atl.  678,  15  Am.  Neg.  Rep.  428. 

l«  Pennsylvania  R.  Co.  v.  Smith,  106  Va. 
645,  56  S.  E.  667.  Compare  notes  106  and 
107,  supra. 

IM  Flint  &  W.  Mfg.  Co.  v.  Beckett,  167 
Ind.  491,  12  L.R,A.(X.S.)  924,  79  N.  E. 
503. 

"1  Slutts  V.  Chafee,  48  Wis.  617,  4  N.  W. 
763. 

iMHoey  V.  Harty,  48  Mich.  191,  12  K. 
W.  44. 

iw  Mardis  v.  Shackleford,  4  Ala.  493. 

IM  Russell  &  Co.  V.  Polk  Countv  Abstract 
Co.  87  Iowa,  233,  43  Am.  St.  Rep.  381,  54 
N.  W.  212;  Chicago  &  E.  R.  Co.  v.  Chest- 
nut Bros.  28  Ky.  L.  Rep.  404,  89  S.  W.  298; 
Gann  v.  Chicago  G.  W.  R.  Co.  72  Mo.  App. 
34;  Rothchild  v.  Grand  Trunk  R.  Co.  19  N. 
Y.  Civ.  Proc.  Rep.  53,  10  N.  Y.  Supp.  36; 
Junker  v.  Fobes,  45  Fed.  840. 

An  action  of  assumpsit  is  not  converted 
into  an  action  on  the  case  by  the  pleader's 
averments  that  the  defendant  has  negli- 
gently failed  to  perform  his  undertaking, 
and  charging  him  with  contriving  to  deceive 
and  defraud.  Mardis  v.  Shackleford,  4 
Ala.  493;    Cook  v.   Bloodgood,  7  Ala.   683. 

The  fact  that  a  count  at  its  close  avers 
that  the  defendant  acted  negligently,  care- 
lessly,  and    improperly,   cannot   operate   to 
change  the  gravamen  of  a  complaint  which  I 
clearly  appears  to  be  ex  contractu.     Louis-  * 
50  L.R.A.  (N.S.) 


regarded  as  one  on  contract  is  alleged  ta 
liave  acted  negligently  or  carelessly  or  im- 
properly will  not  have  the  effect  to  char- 
acterize the  action  as  one  ex  delicto;  iM 
but,  at  the  same  time,  the  absence  of  such 
epithets  may  be  taken  into  consideration 
in  construing  an  ambiguous  plead ing.^M 

The  presence  of  allegations  of  fraud  or 
conversion  in  a  complaint  which  otherwise 
might  be  regarded  as  stating  a  cause  of  ac- 
tion on  contract  may  render  it  doubtful, 
whether  the  pleader  intends  to  sue  on  con- 
tract or  in  tort.  Although  the  statement 
has  been  made  in  general  terms  that  such- 
allegations  will  not  determine  the  character 
of  the  complaint,  but  may  be  treated  as- 
surplusage,lft6  this  statement  appears  to  be- 

ville  k  N.  R.  Co.  v.  Brinkerhoff,  119  Ala. 
528,  24  So.  885. 

A  declaration  alleging  that  the  defendant, 
broke  the  contract  set  forth  will  not  be- 
rogarded  as  in  tort  because  it  avers  that 
defendant  negligently  failed  to  perform,  and 
alleges  that  the  damage  was  all  on  account 
of  ''defendant's  said  negligence  and  care- 
lessness." Western  U.  Teleg.  Co.  v.  Little- 
ton, 169  Ala.  99,  63  So.  97. 

An  allegation  that  certain  goods  have 
been  lost  through  the  carelessness  and  negli- 
gence of  the  carrier's  servants  does  not 
render  an  action  one  ex  delicto.  Americaiv 
Exp.  Co.  V.  Lankford,  1  Ind.  Terr.  233,  39  S. 
S.  W.  817,  2  Am.  Neg.  Rep.  530.  ' 

W6  Though  it  is  not  necessary  in  framing- 
a  complaint  in  an  action  of  tort  to  use- 
epithets,  yet,  in  determining  the  real  nature 
of  the  complaint,  which  the  pleader  contends- 
sets  forth  a  cause  of  action  as  well  in  tort 
as  in  contract,  the  absence  of  them  may  be 
regarded  in  construing  the  pleading. 
Beard  v.  Yates,  2  Hun.  466. 

iMThe  mere  use  of  violent  terms  iik 
characterizing  the  procurement  of  a  contract 
and  its  breacli  will  not  avail  to  convert  a 
breach  of  contract  into  a  tort.  Jewett  v. 
Ware,  107  Va.  802,  60  S.  E.  131. 

Casual  and  auxiliary  averments  of 
illegality,  wrong,  and  even  violence,  will 
not  conclude  the  plaintiff  as  to  the 
character  of  his  action  unless  it  should 
appear  from  a  fair  examination  of  his- 
whole  petition  that  an  alleged  tort  forms- 
the  gist  of  the  complaint.  Kohn  v.  Carroll- 
ton,  10  La.  Ann.  719. 

See  also  cases  bited  in  note  18,  supra. 

Allegations  of  fraud  or  deceit. 

The  mannet*  in  which  a  breach  of  contract- 
is  alleged,  as  that  the  defendant  fraudulent- 
ly and  deceitfully  violated  his  promise,  does 
not  determine  the  form  of  the  action.    Howe- 
V.  Cook,  21  Wend.  29. 

An   allegation   that   the  defendant  acted 
fraudulently    and    deceitfully    is    not    con- 
clusive   of    the    character    of    the    action. 
Byxbie  v.  Wood,  24  N.  Y.  607. 
'where  a  complaint  alleges  facts  sufficient. 
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to  constitute  a  cause  of  action  for  money 
bad  ftnd  received,  it  will  not  be  held  insufli- 
cient  as  failing  to  state  a  cause  of  action 
for  fraud,  simply  because  it  charges  that 
defendant  acted  "with  intent  to  deceive 
or  defraud;"  but  such  allegation  may  be 
treated  as  surplusage.  Sandoval  v.  Kan- 
dolph,  11  Ariz.  371,  95  S.  W.  119. 

Allegations  in  a  petition  that  the  defend- 
ant's conduct  was  fraudulent,  which  are  of  a 
loose  and  general  nature,  and  do  not  of 
tlieniseWes  set  forth  any  cause  of  action, 
vhik  entirely  inappropriate  to  an  action 
for  the  breach  of  a  contract,  can  and  should 
be  properly  treated  as  harmless  surplusage. 
RoticrU  T.  Glass,  112  Ga.  456,  37  S.  E.  704. 

An  allegation  that  defendants,  "not  re- 
garding their  agreement  as  aforesaid,  and 
contriving  to  injure  and  inflict  a  loss  upon 
the  plaintiff,"  have  failed  to  return  mer- 
chandise, or  pay  the  purchase  price  there- 
for, will  not  turn  a  count  upon  contract 
into  one  in  tort.  Soper  v.  Jones,  56  Md. 
54*3. 

An  action  for  money  had  and  received  to 
the  use  of  the  plaintiff  is  not  changed  by 
allegations  in  the  petition  to  the  effect 
that  the  plaintiff  was  induced  to  pay  the 
money  by  false  representations  made  by 
the  defendant,  from  one  in  assumpsit  for 
mon^y  had  and  received,  to  one  ew  delicto 
for  fraud  and  deceit.  Yeater  v.  Hiues, 
24  Mo.  App.  619;  Dobson  v.  Winner,  26 
Mo.  App.  329. 

Where  a  summons  is  not  for  relief,  but 
for  money/  and  the  complaint  avers  facts 
which  make  it  a  cause  of  action  on  contract, 
the  presence  of  an  averment  as  to  false 
representations  made  by  the  defendant  does 
not  make  the  action  one  ex  delicto,  Led- 
wieh  v.  McKim,  53  N.  Y.  307. 

A  cau^e  of  action  is  not  necessarily  ex 
delirto  because  of  the  averment  of  false 
representations,  where  the  gravamen  of  the 
action  is  ex  contractu.  Ross  v.  Terry,  63 
X.  Y.  613. 

V\liere  a  complaint  contains  all  the 
allegations  requisite  for  a  complete  state- 
ment of  the  cause  of  action  upon  con- 
tract, and  such  cause  of  action  is  so  plainly 
stated  as  not  to  embarrass  the  defendant  in 
making  his  defense,  the  trial  court  may 
properly  disregard  the  allegations  of  fraud, 
and  treat  the  case  as  one  on  contract.  The 
defendant's  remedy  is  to  move  beforehand 
to  make  the  complaint  more  certain,  or  to 
strike  therefrom  the  redundant  matter. 
NVftle  v.  Lightstone,  77  N.  Y.  96. 

That  there  are  allegations  of  fraudulent 
representations  in  a  complaint  does  not  of 
Deei>s3ity  fix  the  character  of  the  action. 
Sparman  t.  Keim,  8^  N.  Y.  245. 

An  allegation  that  the  defendant  "false- 
ly and  fraudulently"  made  the  promise  for 
the  breach  of  which  the  action  is  brought 
does  not  change  the  character  of  the  action. 
Farrington  v.  BuIIard,  40  Barb.  512. 

Where  a  complaint  contains  apt  allega- 
tions to  show  a  cause  of  action  against  the 
defendant  for  debt,  and  closes  with  a  de- 
Dund  for  a  money  judgment  only,  and  not 
for  damages,  charges  of  fraud  and  misrep- 
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resentation  in  contracting  the  debt  and 
obtaining  the  money  do  not  render  the 
action  one  for  deceit.  Harris  v.  Todd,  16 
Hun,  248. 

Averments  that  the  defendant  for  the  pur- 
pose of  inducing  the  plaintiff  to  give  credit 
for  goods  purchased,  made  false  and  fraudu- 
lent representations  as  to  his  financial  con- 
dition and  solvency,  which  induced  the 
plaintiff  to  deliver  the  goods  without  pay- 
ment, do  not  make  the  action  one  esr 
delicto.  McDonough  v.  Dillingham,  43 
Hun,  493. 

Where  the  gravamen  qf  an  action  is 
breach  of  contract,  an  allegation  of  fraud  in 
the  complaint,  inducing  the  plaintiff  to 
enter  into  the  contract,  does  not  affect  the 
nature  of  the  action  or  the  remedy  therein. 
Bosworth  V.  Higgins,  26  N.  Y.  S.  R.  474, 
7  N.  Y.  Supp.  210. 

The  fact  that  a  complaint  stating  a  cause 
of  action  for  money  had  and  received  also 
alleges  that  to  induce  the  payment  of  the 
money  to  them  the  defendants  made  false 
(but  not  fraudulent)  representations  does 
not  change  the  character  of  the  cause  of 
action  alleged.  Libman  v.  Cohen,  69  Misc. 
312,  125  N.  Y.  Supp.  488. 

Ihe  character  of  a  complaint  stating  a 
cause  of  action  on  contract  is  not  affected 
by  an  averment  that  the  defendant  made 
promises  which  he  failed  to  perform.  Her- 
lihy  V.  Blokus,  131  N.  Y.  Supp.  623. 

An  allegation  of  fraud  will  not  change 
the  real  nature  of  an  action  as  one  upon 
contract.    Brady  v.  Bissell,  1  Abb.  Pr.  76. 

An  allegation  that  the  neglect  ^o  pay 
over  money  collected  for  an  employer  was 
with  the  intent  to  defraud  does  not  change 
the  neglect  into  a  tort.  Royce  v.  Oakes,  20 
R.  I.  418,  39  L.R.A.  845,  39  Atl.  758. 

The  characterization  of  defendant's  con- 
duct in  violating  a  contract  as  having  been 
born  of  an  intent  to  cheat  and  defraud  will 
not  make  the  action  one  sounding  in  tort. 
Watson  V.  Bayliss,  71  Wash.  499,  128  Pac. 
1061. 

But  in  Walter  v.  Belding,  55  App.  Div. 
215,  66  N.  Y.  Supp.  776,  where  the  com- 
plaint alleged  a  contract  made  by  defendant 
to  erect  a  house,  but  that  in  doing  so  he 
negligently,  deceitfully,  fraudulently,  and 
wrongfully,  and  with  intent  to  neglect,  de- 
ceive, defraud,  and  wrong  plaintiff,  used  in- 
ferior material  and  performed  inferior 
workmanship  in  such  manner  that  plaintiff 
was  unable  to  detect  and  discover  it  at  the 
time  of  making  payments,  and  that  by 
reason  of  such  acts  plaintiff  was  induced 
to  pay  the  price  of  the  building  in  full,  and 
by  reason  thereof  was  damaged,  the  action 
was  held  to  be  one  for  fraud,  and  not  for 
breach  of  contract. 

And  in  Ross  v.  Mather,  51  N.  Y.  108,  10 
Am.  Rep. '562,  a  complaint  was  held  to  state 
a  cause  of  action  for  fraud  (and  therefore 
not  to  be  supported  by  proof)  which  con- 
tained all  that  was  necessary  to  authorize 
a  recovery  upon  a  contract,  together  with 
additional  allegations  which  were  stated  ia 
a  manner  so  logical  and  orderly  that  they 
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were  held  to  determine  the  character  of  the 
action. 

A  breach  of  warranty  is  actionable  as  a 
breach  of  contract  only,  even  if  the  repre- 
sentation and  its  falsity  are  averred  to 
have  been  fraudulent.  Scienter,  or  knowl- 
edge of  the  falsity  of  the  representation, 
does  not  destroy  tne  action  upon  contract. 
The  true  test  of  a  pleading  as  to  whether 
it  is  for  tort  or  contract  in  such  cases  de- 
pends upon  the  averment  of  an  intent  to 
cheat  or  deceive  by  the  representations 
alleged  to  be  false  to  the  knowledge  of  the 
party  making  them.  Lindsay  v.  Mulqueen, 
26  Hun,  485. 

An  allegation  that  the  defendant  gave  a 
warranty  knowing  it  to  be  false  character- 
izes the  action  as  one  for  fraud  and  deceit. 
Sweeney  v.  Vroman,  60  Wis.  278,  19  N.  VV. 
46. 

Where  there  was  no  original  contract  rela- 
tion between  the  parties,  and  the  plaintiff 
alleges  "fraud  and  conversion"  whereby  he 
has  suffered  damages  in  the  sum  for  which 
he  claims  judgment,  the  action  is  in  tort. 
German  Nat.  Bank  v.  Princeton  State 
Bank,  128  Wis*  60.  6  L.R.A.(N.S.)  550,  107 
N.  W.  454,  8  Ann.  Cas.  502. 

Allegations  of  conversion. 

Tn  Austin  v.  Rawdon,  44  N.  Y.  63,  a  com- 
plaint was  held  to  show  a  cause  of  action 
on  contract,  and  not  one  for  wrongful  con- 
version, notwithstanding  it,  after  alleging 
that  the  plaintiff  had  made  a  demand  for 
the  securities  in  question  of  the  defendants, 
said  that  the  defendants  wrongfully  refused 
to  deliver  them  to  him,  but,  on  the  contrary, 
have  wrongfully  disposed  of  and  converted 
them  to  their  own  use  and  benefit. 

Where  a  complaint  is  one  upon  contract, 
words  averring  a  wrongful  holding  and  a 
wrongful  conversion  may  be  disregarded. 
Harlow  v.  Mills,  58  Him,  391,  12  N.  Y. 
Supp.  197  (affirmed  without  opinion  in  128 
N.  Y.  650,  29  N.  E.  148). 

A  complaint  showing  a  right  of  recovery 
on  contract  is  not  converted  into  an  action 
for  tort  by  an  allegation  that  the  defendant 
has  fraudulently  appropriated  the  money  in 
question.  Stafford  v.  Azbell,  6  Misc.  89,  26 
N.  Y.  Supp.  41. 

Where  a  cause  of  action  for  goods  sold  is 
stated,  its  character  is  not  altered  by  an 
allegation  that  the  defendant  has  converted 
said  goods  to  his  own  use,  and  thereby  has 
become  liable  to  pay  therefor.  Central  Gas 
&  Electric  Fixture  Co.  v.  Sheridan,  1  Misc. 
380,  22  N.  Y.  Supp.  76, 

Where  a  cause  of  action  for  an  accounting 
is  sufficiently  pleaded  and  supported  by  the 
evidence,  the  allegation  of  an  appropriation 
of  the  property  by  the  defendant  is  unneces- 
sary, and  does  not  change  the  action  into 
one  of  tort.  AUsopp  v.  Joshua  Hendy  Mach. 
Works,  5  Cal.  App.  228,  90  Pac.  39. 

An  action  upon  contract  does  not  cease 
to  be  such  because  it  contains  an  incorrect 
legal  conclusion  having  the  aspect  of  a 
tort;  as  where,  in  an  action  by  a  principal 
for  money  due  from  his  agent,  there  is  an 
allegation  that  defendant  has  wrongfully 
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converted  the  property  to  his  own  use. 
Greentree  v.  Rosenstock,  61  N.  Y.  583;  Tiitr- 
man  v.  National  S.  R.  Co.  76  N.  Y.  207 ; 
Segelken  v.  Meyer,  94  N.  Y.  473;  She&han 
V.  Shanahan,  5  Hun,  461;  Harden  v.  Corbett^ 
6  Hun,  522;  Selve  v.  Zimmer,  61  Hun,  023^ 
40  N.  Y.  S.  R.'604,  15  N.  Y.  Supp.  881  ; 
Fyfe  V.  Jackson,  55  App.  Div.  74,  66  N.  Y, 
Supp.  972;  Lange  v.  Schile,  111  App.  Div. 
613,  98  N.  Y.  Supp.  81,  s.  c.  on  subset) ueiit. 
appeal,  117  App.  Div.  233,  101  N.  Y.  Supp. 
1080;  Logan  v.  Freerks,  14  N.  D.  127,  103 
X.  W.  426;  Hutchcroft  v.  Herren.  33  Or.  1,. 
52  Pac.  692;  Van  Oss  v.  Synon,  85  Wis.  661^ 
56  N.  W.  190. 

So,  also,  where  the  allegation  is  that  the 
agent  has  "wrongfully  and  unlawfully  re- 
fused, failed,  and  neglected  to  pay  the  same,. 
but  wholly  misappropriated  and  misapplied 
said  sum  to  his  own  use."  Cohn  v.  Beck- 
hardt,  63  Hun,  333,  18  N.  Y.  Supp.  84. 

Where  the  complaint  shows  that  the   de- 
fendant has  become  indebted  to  the  plain- 
tiff in  a  certain  sum,  and  that  he  has  utterly 
refused  to  pay  over  such  sum  or  any  part 
thereof,  but  has  fraudulently  converted  and 
appropriated  the  sum  to  his  own  use,  such 
allegations,   while   entirely   unnecessary    to 
the  setting  out  of  a  cause  of  action  upon 
the  contract,  will  not  change  the  nature  of 
the  cause  of  action.     Leach   v.   Smith,    27 
App.  Div.  290,  60  N.  Y.  Supp.  664,  affirmed 
without  opinion  in  163  N.  Y.  589,  57  N.  E. 
1115. 

A  complaint  stating  facts  showing  that 
plaintiff  was  entitled  to  the  proceeds  of  the 
sale  by  the  defendant  of  certain  hogs,  and 
that  the  defendant  had  notice  of  such  fact,, 
and  further  alleging  that  the  plaintiff  de- 
manded of  him  such  value  before  the  receipt 
or  sale  thereof  by  the  defendant,  but  that,, 
notwithstanding  this,  the  defendant  has  un- 
lawfully converted  to  his  own  use  the  afore- 
said value  of  said  hogs,  to  wit,  a  sum  named,, 
and  refuses  to  pay  or  account  therefor,  and 
praying  for  judgment,  not  for  damages  for 
the  tortious  conversion  of  the  hogs  or  the 
proceeds  thereof,  but  for  a  stated  sum  in 
money,  is  not,  by  reason  of  the  allegations 
of  conversion,  changed  from  an  action  to 
recover  upon  contract  as  for  money  had 
and  received  for  the  plaintiff's  use  into  an 
action  of  tort  for  conversion.  Potter  v.  Van 
Norman,  73  Wis.  339,  41  N.  W.  524. 

So,  also,  where  the  complaint  set  forth  a 
breach  of  a  contract  whereby,  in  considera- 
tion of  certain  services,  the  defendant  was 
to  pay  plaintiff  one-tenth  part  of  certain 
crops,  an  allegation  that  the  defendant 
"has  converted  the  same  to  his  own  use'* 
did  not  have  the  effect  to  change  the  cause 
of  action  to  one  in  tort,  in  view  of  the  other 
matters  which  gave  character  to  the  action. 
Whereatt  v.  Ellis,  58  Wis.  625, 17  N.  W.  301. 

In  Lane  v.  Frawley,  102  Wis.  373,  78  N. 
W.  593,  it  is  said  that  in  many  Wisconsin 
cases  the  allegation  of  the  wrongful  obtain- 
ing or  withholding  of  money  from  the  plain- 
tiff has  been  held  not  inconsistent  with  the 
contract  character  of  the  action:  but  that 
in  every  such  case  that  character  has  bern 
saved  by  the  fact  that  the  remedy  prayed 
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rrferable  to  the  rule  hereinbefore  stated  1*'^ 
that  where  the  question  of  the  nature  of  the 
Action  is  oot  raised  until  after  the  evidence 
is  in,  or  until  after  verdict,  it  should  be 
roDstrued  in  favor  of  whichever  theory  is 
supported  by  the  testimony.  Such  state- 
ment is,  therefore,  not  to  be  regarded  as 
laying  down  a  general  rule  of  construction 
which  will  apply  in  the  determination,  be- 
fore issue  joined,  of  the  character  of  the 


cause   of  action   which   the   declaration   or 
complaint  attempts  to  state.li>S 

g.  Effect  of  election  hetween  tort  and 

contract. 

Where  a  complaint  does  not  state  a  cause 
of  action  on  contract,  an  election  to  waive 
the  tort  and  depend  upon  the  contract  can- 
not change  the  nature  of  the  cause  of  ac- 


va.s  that  to  which  an  implied  contract  en- 
titled the  plaintiff;  namely,  repayment  of 
the  money  actually  received  or  retained  by 
the  defendant. 

U7  See  notes  143  and  144,  and  text. 

iMIn  Kewaunee  County  v.  Decker,  30 
Wis.  624,  it  was  said,  with  reference  to  the 
contention  that,  where  the  complaint  con- 
tains the  facts  which  may  be  taken  as 
slating  a  cause  of  action  for  money  had  and 
received,  averments  therein  that  the  de- 
fendant made  fraudulent  representations, 
and  acted  falsely,  fraudulently,  and  wrong- 
fnlly  in  claiming  and  withholding  the 
moneys,  and  that  he  conyerted  the  same, 
etc.,  may  be  disregarded  as  surplusage:  '"In 
support  of  this  position,  counsel  cited 
several  New  York  decisions,  and  some  in 
this  court,  where,  after  trial  and  judg- 
ment, or  after  issue  has  been  taken  upon 
the  merits,  or  after  the  trial  has  commenced 
and  the  plaintiff's  case  is  closed,  it  has 
been  held  that  such  all^ations  may  be  dis- 
re^rarded.  The  decisions  were  in  actions  like 
the  present  and  others  involving  a  some- 
what similar  question  under  the  circum- 
f^tances  above  stated,  and  were  made  in 
favor  of  a  good  cause  of  action,  proved  or 
propoi^erl  to  be,  and  which,  by  fair  and 
reasonable  interpretation  of  the  pleadings, 
ronld  be  said  to  be  within  the  scope  of  them, 
or  to  be  fairly  mapped  out  and  delineated 
by  the  averments,  so  that  the  defendant 
was  apprised  of  the  demand  made  against 
him.  and  of  the  facts  relied  upon  to 
establish  it.  The  great  liberality  of  the 
Code,  and  the  broad  powers  of  amendment 
conferred  and  enforced  upon  the  courts 
under  such  circumstances,  are  well  known. 
It  is  declared  that  no  variance  between  the 
allej^tion  in  a  pleading  and  the  proof  shall 
he  deemed  material,  unless  it  shall  actually 
mislead  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon 
the  merits,  and  that  when  the  variance  is 
not  material,  the  court  may  direct  the  fact 
to  be  found  in  accordance  with  evidence,  or 
may  order  an  immediate  amendment  with- 
out oosts.  Most  liberal  provision  is  also 
m«de  for  amendments  in  other  respects,  by 
adding  to  or  taking  from  the  pleadings  be- 
fore or  after  judgment,  in  furtherance  of 
justice.  Where  an  answer  is  put  in,  it  is  pro- 
vided that  the  cou^t  may  grant  the  plaintiff 
tny  relief  consistent  with  the  case  made  by 
the  complaint  and  embraced  within  the  is- 
sue. And  it  is  furthermore  declared  that  the 
«>urt  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  shall  not  affect 
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the  substantial  rights  of  the  adverse  party, 
and  that  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 
These  provisions  for  the  most  part,  if  not 
entirely,  relate  to  the  proceedings  in  an 
action  after  issue  joined  on  the  merits, 
upon  or  after  the  trial,  or  after  judgment 
on  the  merits,  when  the  facts  are  made  to 
appear  and  the  substantial  rights  of  the 
parties  are  shown.  They  are  enacted  in 
amplification  and  enlargement  of  the  rules 
of  the  common  law  on  the  same  subjects, 
by  which  it  is  well  understood  there  were 
many  defects,  imperfections,  and  omissions, 
constituting  fatal  objections  on  demurrer, 
which  were  cured  after  issue  joined  and  a 
trial  or  verdict  and  judgment  on  the  merits. 
The  cases  cited  by  counsel  are  all  of  them 
manifestly  such  as  fall  within  these  pro- 
visions and  rules,  and  none  of  them  touch 
or  have  any  bearing  upon  the  question  or 
case  here  presented.  No  case  arising  upon 
demurrer  to  the  complaint  is  cited,  and  it 
is  believed  none  can  be,  holding  any  such 
doctrine  as  that  contended  for.  Most  of 
the  cases  were  where  no  objection  was 
taken  until  after  issue  joined  and  trial  had 
and  judgment  rendered  on  the  merits,  and 
then  the  objection  was  brought  forward  as 
a  ground  of  reversal,  and  generally  in  the 
appellate  court,  that  the  plaintiff  had  de- 
clared in  tort  and  recovered  on  contract, 
or  vice  versa,  or  had  sued  in  equity 
and  recovered  judgment  at  law,  or  that 
equitable  relief  had  been  granted  in  an 
action  commenced  and  tried  as  one  on  the 
law  side  of  the  court.  In  all  cases  the 
objection  had  been  waived  by  failure  of  the 
party  to  take  it  properly  and  in  season,  and 
under  the  liberal  powers  of  amendment  and 
curative  provisions  of  the  Code,  it  was  held 
that  the  proceedings  or  judgments,  just 
in  themselves,  should  not  be  disturbed  upon 
points  of  mere  form." 

And  in  Jones  v.  Winsor,  22  S.  D.  480, 
118  N.  W.  716,  it  was  held,  upon  demurrer, 
that  where  a  complaint  in  an  action  against 
an  attorney  for  his  failure  to  repay  to  his 
client  money  received  from  him  stated  a 
cause  of  action  for  money  had  and  received, 
and  contained  allegations  as  to  the  conver- 
sion by  the  attorney  of  such  money,  and 
failed  \o  state  a  cause  of  action  for  con- 
version, the  allegations  as  to  conversion 
could  not  be  treated  as  surplusage  and  the 
complaint  held  <TOod  as  an  action  in  assump- 
sit for  money  had  and  received,  the  court 
saying:  "To^  so  hold  would  introduce  into 
the  law  too  much  uncertainty  and  ambiguity 
in  pleading,  which  would  have  a  tendency  to 
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tion.iA<^  So,  also,  the  fact  that  the  plain- 
tiff has  claimed  that  his  action  is  founded 
on  tort  when  in  fact  it  is  on  contract  will 
not  affect  his  right  to  recover  judgment, 
except  when  the  production  of  evidence  or 
any  material  rights  of  the  defendant  in  the 
trial  of  the  cause  have  been  affected  by 
pressing  one  theory  to  tlie  abandonment  of 
the  other.lM 

Though  a  plaintiff  is  not  bound  to  state 
the  legal  effect  of  the  facts  set  out  in  his 
petition,  yet,  having  done  so,  he  cannot 
complain  if  his  adversary  and  the  court  ac- 
cept and  act  upon  his  own  theory, — espe- 
cially when  the  petition  is  ambiguous  and 
will  support  that  theory  as  well  or  better 
than  any  other.  161 

h.  Effect  of  attachment. 

The  fact  that  the  plaintiff  has  caused 
the  body  of  the  defendant  to  be  attached 
cannot  change  the  character  of  the  ac- 
tion. 162  E.  S.  0. 

mislead  the  courts  and  the  opposing  party. 
A  complaint  should  be  framed  upon  the 
theory  that  it  is  either  a  complaint  in  tort 
or  one  ew  contractu,  and  the^  two  theories 
cannot  be  combined  in  one  action;  neither 
can  an  action  at  law  and  an  action  in  equity 
be  combined  in  one  count  in  the  same 
action." 

iw  Johnson  v.  Cummings,  12  Colo.  App. 
17,  56  Pac.  209. 

As  to  the  effect  of  an  election  to  fix  the 
nature  of  the  cause  of  action  stated,  see 
note  125,  supra. 

l«OSee  Metropolis  Mfg.  Co.  v.  Lynch,  68 
Conn.  459,  36  Atl.  832,  set  forth  in  note  69, 
supra. 

161  Bailey  v.  Mosher,  11  C.  C.  A.  304,  27  U. 
S.  App.  339,  63  Fed.  488. 

168  Metropolis  Mfg.  Co.  v.  Lynch,  68 
Conn.  459,  36  Atl.  832. 
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WILLIAM  G.  LANTZ,  Appt., 

V. 

MARY  J.  CARAWAY  et  al. 

(—  Ind.  — ,  103  N.  E.  336.) 

Appeal   —  parties   —  public   improve- 
ment. 

1.  It  is  not  necessary  to  join  as  appellees 
all  landowners  affected  by  a  proposed  public 
drain,  on  an  appeal  from  a  judgment  sus- 


taining a  remonstrance  to  which  they  were 
not  parties. 

Will  —  direction  to  sell  realty  and  di- 
vide proceeds  —  vesting  of  title. 

2.  In  the  absence  of  an  expressed  in  ten- 
tion  in  a  will  to  vest  title  in  the  executor, 
the  title  to  realty  directed  therein  to  be 
sold  and  the  proceeds  divided  passes  to  the 
beneticiaries,  subject  to  the  right  of  the 
executor  to  sell. 

Public    improvement    —   remonstrance 
—  who  are  "landowners." 

3.  The  doctrine  of  equitable  conversion 
will  not  preclude  the  owners  of  an  interest 
in  the  proceeds  of  a  sale  of  realty  directed 
to  be  made  upon  the  death  of  a  life  tenant, 
by  a  wuU  which  does  not  express  an  in- 
tention to  pass  title  to  the  executor,  from 
being  counted  as  "Landowners,"  for  the  pur- 
pose of  determining  the  sufficiency  of  a 
remonstrance  against  a  proposed  public 
improvement. 

Same  —  township  as  "landowner." 

4.  The  trustee  of  a  township,  a  highway, 
in  which  will  be  benefited  by  a  proposed 
public  drain,  must  be  counted  as  a  ''land- 
owner," for  the  purpose  of  determining 
the  sufficiency  of  a  remonstrance. 

(November  25,  1913.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Circuit  Court  for  Hancock  Coun- 
ty in  favor  of  remonstrants  in  a  proceeding 
for   the   improvement  of  a   certain   public 
drain.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Samuel  J.  Offutt  for  appellant.   ' 
Messrs.   Samnel   A.   Wray  and  Robert 
Williamson  for  appellees. 

Spencer,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  proceeding  instituted  by  appel- 
lant to  have  tiled  a  certain  public  drain 
located  in  Hancock  county.  Appellees  filed 
a  remonstrance  to  appellant's  petition,  and 
on  the  issues  thus  joined  the  cause  was 
tried  by  the  Hancock  circuit  court.  From 
a  finding  and  judgment  that  appellees'  re- 
monstrance was  sufficient,  and  that  appel- 
lant's petition  should  be  dismissed,  this  ap- 
peal is  taken. 

Appellees  have  filed  a  motion  to  dismiss 
this  appeal  on  the  ground  that  certain  own- 
ers of  lands  which  are  affected  by  the  drain 
in  question  have  not  been  joined  as  appel- 
lees. While  it  is  true  that  such  owners 
were,  in  a  sense,  parties  to  the  record,  they 


Note.  — ■  Doctrine  of  equitable  conver- 
sion as  affecting  one* a  right  to  sigtt 
connent  or  remonstrance  as  land- 
owner. 

But  few  cases  seem  to  have  passed  upon 
the  exact  question  treated  in  this  note, 
and  the  diversity  of  conclusions  reached 
50  L.R.A.(N.S.) 


in  such  cases  prevents  the  deduction  of  a 
general  rule. 

Lantz  v.  Caraway  presents  the  interest- 
ing holding  that  in  the  absence  of  an  in- 
tention expressed  in  the  will  to  vest  title 
in  the  executor,  the  title  to  realty  directed 
therein  to  be  sold  and  the  proceeds  divided 
passes  to  the  beneficiaries,  subject  to  the 
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v«re  Bol  parties  to  the  judgment  from 
vhich  the  appeal  i«  taken,  and  it  was  not 
Bttessary  to  name  them  in  the  assignment  of 
errors.  Pitser  ▼.  McCreery,  172  Ind.  663- 
m,  88  N.  E.  303,  89  N.  E.  317;  Kline  v. 
Htgey,  169  Ind.  275-^77,  81  N.  E.  209; 
Smith  T.  Gustin,  169  Ind.  42-46,  80  N.  E. 
059,  81  N.  E.  722. 

The  sole  question  presented  by  the  errors 
tnigned  is  the  sufficiency  of  the  two-tiiirds 
remonstrance  to  appellant's  petition. 
Among  the  parties  named  in  said  petition 
as  owners  of  land  affected  by  the  drain  were 
John  Manche  and  John  M.  Ashcraft.  The 
trial  court  found  that  they  were  not  the 
owners  of  the  land  described  in  the  peti- 
tion, but  had  only  an  interest  in  the  pro- 
ceeds to  be  derived  from  the  sale  of  said 
land,  and  were  therefore  not  to  be  counted 
in  determining  the  sufficiency  of  appellees' 
remonstrance.  It  appears  from  the  evidence 
that  under  the  will  of  one  John  Ashcraft, 
who.  at  the  time  of  his  death,  was  the 
owner  of  said  described  real  estate,  his 
widow  was  to  have  a  life  estate  in  the  same, 
and  at  her  death  the  land  was  to  be  sold 
and  the  proceeds  divided  among  his  chil- 
dren. Subsequent  to  his  death,  and  prior 
to  the  institution  of  this  proceeding,  John 
Manche  and  John  M.  Ashcraft  became  the 
owners  of  a  seven-tenths  interest  in  the  pro- 
ceeds to  be  derived  from  the  sale  of  said 
land  npon  the  death  of  the  life  tenant.  The 
question   now    is.    Are    they   "landowners" 


within  the  meaning  of  the  drainage  stat- 
ute? 

John  Ashcraft  gave  positive  directions  in 
his  will  that  the  real  estate  in  question 
should  be  sold  on  the  death  of  his  widow 
and  the  proceeds  of  such  sale  divided  among 
their  children.  Appellees  contend  that  un* 
der  such  conditions  an  equitable  conversion 
of  the  real  estate  took  place  at  the  death  of 
the  testator,  and  the  interests  taken  by  his 
children  under  the  will  assumed  the  char- 
acter  of  personal  property  from  that  date. 
This  doctrine  of  equitable  conversion  finds 
support  in  the  following  cases:  Comer  v. 
Light,  175  Ind.  367,  93  N.  E.  660,  94  N.  E. 
325;  Kumsey  v.  Durham,  6  Ind.  71;  Wall- 
ing v.  Scott,  50  Ind.  App.  23,  96  K.  E.  481, 
97  N.  E.  388;  Nelson  v.  Nelson,  36  Ind. 
App.   331,   76   N.   E.   679. 

This  doctrine,  however,  is  not  a  fixed  rule 
of  law,  but  proceeds  upon  equitable  prin- 
ciples, and  its  application  will  depend  some- 
what upon  the  circumstances  under  which 
it  is  invoked.  As  said  in  Comer  v.  Light, 
supra,  at  page  373  of  175  Ind.,  it  "is  inter- 
posed for  the  purpose  of  carrying  out  the 
intention  of  testators  so  far  as  that  can  be 
done  within  the  rules  of  law,  and  generally 
for  the  purposes  of  equality,  and  doing 
equity  between  heirs  or  next  of  kin,  where 
no  other  rights  intervene,  but  it  has  never 
been  understood  that  a  testator  can  change 
realty  to  personalty,  or  vice  versa,  by  the 
mere  declaration  that  it  shall  be  one  or  the 
other."    The  rule  of  equitable  conversion  is 


ri'ht  of  the  executor  to  sell,  and  that  the 
doctrine  of  equitable  conversion  will  not 
preclude  such  a  beneficiary  from  being 
counted  as  a  "landowner,"  for  the  purpose 
of  determining  the  sufficiency  of  a  re- 
monstrance against  a  proposed  improve- 
ment of  a  public  drain. 

And  in  Rapp  y.  Cincinnati  &  S.  &  S.  R. 
Co.  9  Ohio  Dec.  Reprint,  302,  under  a  statute 
requiring  the  written  consent  of  the  owners 
of  a  majority  of  the  frontage  to  the  con- 
stmction  of  a  street  railway  it  was  held 
that  executors  having  power  to  sell  are 
Dot  owners  within  the  meaning  of  the 
Btatnte,  where  the  property  was  not  de- 
viled to  them,  and  that  in  such  case  the 
deviMcs  are  the  owners.  From  this  con- 
chinon  it  seems  inferable  that,  had  the 
lands  been  conveyed  to  the  executors  with 
directions  to  sell  the  same,  they  would  have 
been  owners  within  the  purview  of  the  stat- 
ute, thus  raising  a  distinction  between  such 
c^»»  and  those  where  the  executor  is  mere- 
ly directed  or  authorized  to  sell  the  testa- 
tor's lands  and  distribute  the  proceeds. 

And  in  Re  McCoy,  104  App.  Div.  215, 
93  K.  T.  Supp.  401,  there  arose  the  ques- 
tion as  to  whether  a  "consent"  to  a  liquor 
license  was  signed  by  the  requisite  num- 
ber of  owners,  or  duly  authorized  agents  of 
owners,  of  dwellings  within  200  feet  of  the 
place  where  the  liquor  was  to  be  sold,  it 
50  L.R.A.fN.S.^ 


having  been  signed  by  an  executor  who  had 
exclusive  management  of  and  power  to  sell 
certain  of  the  affected  dwellings.  The  court 
held  that  he  had  no  authority  to  sign  the 
consent  under  the  statute,  the  requirement 
being  that  the  consent  be  "executed  by  the 
owner  or  owners,  or  by  the  duly  author- 
ized agent  or  agents  of  such  owner  or 
owners,"  etc.  This  holding  was  upon  the 
ground  that  the  statute  means  only  such 
agents  as  are  duly  authorized  by  the  owner 
to  sign  the  consent  in  his  behalf,  but,  in 
effect  is  also  a  decision  that  the  executor, 
although  he  had  power  to  sell  the  prop- 
erty, and  as  a  matter  of  fact  did  sell  it 
prior  to  the  filing  of  the  application  for  the 
license,  was  not  the  "owner"  of  the  prop- 
erty at  the  time  he  signed  the  consent. 

But  the  court  in  Rapp  v.  Cincinnati  &  S. 
&  S.  R.  Co.  supra,  seemingly  differs  in  one 
respect  with  the  decision  reached  in  Re 
McCoy,  for  it  is  said  in  the  opinion  in  the 
latter  case  that,  had  the  question  been  one 
of  authority  to  sign,  rather  than  one  of 
ownership,  the  executors,  as  between  them- 
selves and  the  devisees  under  the  will,  un- 
doubtedly would  have  had  authority  to 
sign  the  consent. 

In  Lantz  v.  Caraway,  it  will  be  observed 
that  the  existence  of  a  power  of  sale,  which 
for  some  purposes  operated  as  an  equitable 
conversion,    (lid    not    affect    the    status    of 
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applicable  as  between  the  testator  and  the 
specific  beneficiary  to  determine  the  char- 
acter of  the  estate  which  the  latter  is  ulti- 
mately to  receive  under  the  will,  and,  in 
the  absence  of  any  expressed  contrary  in- 
tention on  the  part  of  the  testator,  the 
share  of  a  beneficiary  who  dies  before  the 
termination  of  the  life  estate  will  generally 
pass  as  that  character  of  property  which 
he  would  have  received  upon  the  death  of 
the  life  tenant.  Rumsey  v.  Durham,  5  Ind. 
71;  Nelson  v.  Nelson,  36  Ind.  App.  331,  75 
N.  E.  879;  9  Cyc.  851,  and  cases  cited. 

But  it  is  obvious  that  during  the  in- 
terim between  the  death  of  the  testator  and 
the  time  fixed  for  the  actual  conversion  of 
the  land  into  money,  the  title  to  said  land 
must  vest  in  someone.  It  is  neither  in  abey- 
ance nor  in  the  life  tenant,  and  must  there- 
fore pass  to  either  the  executor  or  the  lega- 
tee, or  else  descend  to  the  heirs  of  the  tes- 
tator, since  an  heir  cannot  be  cut  off  by  will 
except  by  a  devise  of  the  estate,  expressly 
or  by  implication,  to  someone  else.  Bowen 
V.  Swander,  121  Ind.  164-170,  22  N.  E.  725, 
and  cases  cited;  Doe  ex  dem.  Clendenning 
T.  Lanius,  3  Ind.  441,  56  Am.  Dec.  518. 

Whether  the  title  vests  in  the  executor 
depends  on  the  language  used  in  the  will. 
To  quote  from  Bowen  v.  Swander,  supra,  at 
page  170  of  121  Ind.:  "The  courts  have 
made  a  distinction  between  a  devise  to  the 
executor  of  real  estate,  with  directions  to 
sell  the  same  and  make  distribution  of  the 
proceeds,  and  a  devise  which  directs  that 


real  estate  be  sold  and  the  proceeds  dis- 
tributed, but  without  passing  the  legal  title 
to  the  executor.  In  the  one  case  it  is  held 
that  the  executor  is  the  custodian  of  the 
title  until  devested  by  the  sale,  while  in 
the  other  title  is  held  to  be  in  the  bene- 
ficiary or  the  heir  until  the  sale  is  made." 
See  also  Brumfield  v.  Drook,  101  Ind.  190; 
Thompson  v.  Schenck,  ]6  Ind.  194. 

The  presumption  against  intestacy  is 
sufficient  to  lead  to  the  conclusion  that  the 
testator  did  not  intend  that  the  legal  title 
to  his  land  should  remain  undisposed  of, 
and  the  necessary  implication  is  that  such 
title  passes  under  the  will.  Since  it  can  vest 
in  neither  the  life  .tenant  nor  the  executor, 
unless  such  intention  is  expressed,  it  is  obvi- 
ous that  it  must  pass  to  the  holder  of  the 
beneficial  interest.  The  decisions  of  the  sev- 
eral states  are  not  in  accord  on  this  ques- 
tion, but  the  conclusion  reached  has  been 
adopted  as  the  rule  in  this  state. 

The  beneficiary  is  considered  as  the  re- 
mainderman, and  his  interest  in  the  real 
property,  which  approaches  a  chattel  real 
in  character,  and  possesses  some,  though 
not  all,  of  the  elements  of  a  qualified  fee,  is 
liable  to  attachment  and  sale  under  execu- 
tion, or  may  be  conveyed  by  him  to  another, 
the  purchaser  thereby  taking  the  bene- 
ficiary's share  in  the  proceeds,  and  taking 
title  to  the  property  as  against  all  persons 
but  the  life  tenant  and  the  right  of  the 
executor  to  sell  said  property  when  the  con- 
tingency arises.    Indiana  R.  Co.  v.  Morgan, 


the  persons  in  whom  the  legal  title  to  the 
real  property  was  vested, — in  this  case 
devisees — as  the  owners  of  the  property 
entitled  as  such  to  sign  the  remonstrance. 
So,  in  People  ex  rel.  Shaw  v.  Scott,  8  Hun, 
566,  it  was  held  or  assumed  that  the  fact 
that  there  was  for  some  purposes  an  equi- 
table conversion  under  the  terms  of  the  will 
did  not  affect  the  status  of  the  holders  of 
the  legal  title, — in  this  case  the  heirs  at 
law, — as  owners  entitled  as  such  to  sign 
the  consent.  The  difference  in  the  results 
in  the  two  cases  is  due  to  a  difference  of 
ot>inion  as  to  whether  the  title  vested  in  the 
devisees  or  in  the  heirs.  In  the  Shaw  Case, 
a  testator  by  his  will,  which  named  no 
executor,  having  directed  that  certain  realty 
be  sold  and  the  proceeds  be  divided  between 
the  children  of  his  present  wife,  the  court 
decreed  that,  for  the  purpose  of  signing  a 
certificate  as  to  the  necessity  and  propriety 
of  opening  a  highw^ay  through  the  property 
directed  to  be  sold,  a  child  by  a  former  wife 
was  a  freeholder  until  a  sale  should  be 
made  pursuant  to  the  will.  In  this  con- 
nection it  was  said:  "By  the  common  law 
the  land  descends  to  the  heir  unless  devised 
to  somebody  else  (4  Kent,  Com.  375)  ;  and 
the  heir  is  not  to  be  deprived  of  the  in- 
heritance except  by  express  words  or  neces- 
sary implication.  To  take  away  the  right 
of  the  heir,  the  utmost  certaiiitv  of  the 
50  L.R.A.(N.S.) 


testator's  intention  is  required.  1  Bl.  Com. 
450.  The  clause  [of  the  will]  in  question 
directs  a  sale  of  the  40-acre  lot,  and  a  divi- 
sion of  the  proceeds.  A  power  in  trust  to 
sell  and  divide  is  thereby  implied,  and,  if 
an  executor  had  been  named,  probably  the 
power  in  trust  would  have  devolved  on 
him;  but  in  the  absence  of  such  appoint- 
ment, the  court  will  appoint  a  trustee; 
such  trustee  of  the  power  will  not  take  the 
title  to  the  land,  but  a  naked  power.  Where, 
in  the  meantime,  does  the  title  vest?  It 
can  only  vest  in  the  heirs  at  law,  subject 
to  the  execution  of  the  pow^er  of  sale.  Such 
a  provision  in  a  will  is  not  a  devise  of  the 
land  to  the  distributees.  .  .  .  The  gift 
was  of  money,  not  of  land.  Conceding  that, 
for  equitable  purposes,  the  land  is  to  be 
deemed  as  converted  into  money,  yet  it  is 
not  so  converted,  and  in  the  meantime  the 
legal  title  must  vest  in  somebody;  unless 
devised  to  somebody  else,  it  descends  to  the 
heirs  at  law,  and  the  mere  legal  title  is  the 
subject  of  inquiry.  If  the  power  had  been 
by  the  will  devolved  upon  executors  or  other 
trustees,  then,  as  they  were  not  empowered 
to  receive  the  rents  and  profits,  the  statute 
declares  that  no  estate  shall  vest  in  the 
trustees,  but  the  land  descends  to  the  heirs, 
subject  to  the  execution  of  the  power." 

G.  J.  C. 
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162  Ind-  331,  70  N.  E.  368;  Ballenger  v. 
Drcok,  101  Ind.  172;  Simonda  v.  Harris,  92 
hri.  505;  WiUon  v.  Rudd,  19  Ind.  101; 
N'l^n  T.  Xelaon,  36  Ind.  App.  331,  76  N. 
E.  679. 

Permanent   improvements,   such   as   sew- 
er«i  and  draina,  add  to  the  value  of  the  en- 
tire estate,  and  the  hurden  of  making  them 
uust  be  equitably  prorated  between  the  re- 
maindermen and  the  tenant  for  life,  taking 
Into  aeeount  the  probable  duration  of  the 
estate  and  other   relevant  facts.     Kline  ▼. 
Dowling,  176  Ind.   521-525,  96  N.  £.  579; 
lUy  T.  iftcDaniel,  26  Ind.  App.  683-688,  60 
N.  E.  729. 

Since,  in  the  case  at  bar,  John  Manche 
and  John  M,  Ashcraft  are  to  be  considered 
as  remaindermen,  they  are  landowners  with- 
in the  meaning  of  the  drainage  law,  and  are 
to  be  counted  in  determining  the  sufficiency 
of  a  remonstrance  filed  thereunder. 

Appellant  also  oontenda  that  a  township 
is  a  landowner  within  the  meaning  of  the 
drainage  statute,  and  that  the  trustee  of 
Sugar  Creek  township  must  be  counted  in 
dptermining  the  sufficiency  of  the  remon- 
strance in  question,  for  the  reason  that  a 
certain  highway  in  such  township  will  be 
bt>nefited  by  the  improvement.  This  posi- 
tion is  well  taken.  Bums's  Anno.  Stat. 
190S.  Sf  6142,  6143;  Zumbro  v.  Pamin,  141 
Ind.  430,  40  N.  E.  1085. 

The  trial  court  found  that  there  were  but 
leren  property  owners  to  be  counted  in  de- 
termining the  sufficiency  of  appellees'  re- 
monstrance. Since  John  Manche,  John  M. 
Ashcrsft,  and  the  trustee  of  Sugar  Greek 
township  must  be  added  to  these,  as  appel- 
lant contends,  it  follows  that  said  remon- 
strance is  insufficient,  since  it  contains  but 
six  signatures,  or  less  than  .two  thirds  of  the 
total  number  of  landowners  to  be  counted. 

Judgment  reversed,  with  instructions  to 
the  trial  court  to  sustain  appellant's  mo- 
tion for  a  new  trial,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


SnCW   JERSEY    COURT   OF   ERRORS 
AND  APPKAIiS. 

WILLIAM  FRITZ 

V. 

PEKKSYLVANIA      FIRE      INSURANCE 
COMPANY,  Appt. 

(—  N,  J.  — ,  88  AtL  1066.) 

Insurance  —  cancelation  ■—  notice. 

L  An  insurancejpolicy  contained  the  fol- 
lowii^  clause:  "liiis  policy  shall  be  can- 
celed at  any  time  at  the  request  of  the  in- 
sored,  or  by  the  company  by  giving  fiye 
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days'  notice  of  such  cancelation."  A  writ- 
ten notice  of  cancelation  given  under  the 
clause  examined,  and  held  to  be  sufficient 
in  form. 

Same  —  registered    mall  —  snlTleiency. 

2.  Notice  of  the  cancelation  of  an  in- 
surance policy,  inclosed  in  a  postpaid  regis- 
tered envelop  addressed  to  the  insured,  and 
received,  but  unopened,  by  him,  bearing 
upon  its  face  the  card  of  an  insurance  com- 
pany other  than  the  one  in  which  the  in- 
sured held  a  policy,  although  having  upon 
it  the  name  of  the  same  agents  as  those  of 
the  company  in  which  he  was  insured,  was 
not,  in  and  of  itself,  notice  of  cancelation. 

Same  —  unopened  letter. 

3.  Assuming,  without  conceding,  that  if 
the  envelop  had  contained  the  card  of  the 
company  in  which  he  was  insured,  the  ad- 
dressee, upon  its  receipt,  would  have  been 

?»ut  upon  inquiry,  so  that  he  would  have  re- 
rained  from  opening  the  envelop  only  at 
the  peril  of  being  charged  with  knowledge 
of  its  contents,  nevertheless,  as  it  appeared 
upon  its  face  to  be  a  communication  from 
a  concern  with  which  he  had  no  business, 
he  was  not  obliged  to  open  it,  and,  in  the 
absence  of  actual  knowledge  of  its  contents, 
was  not  boimd  by  the  notice  which  it  con- 
tained. 

(Swayze,  Parker,  Voorhees,  Congdon,  and 
Hcppenheimer,  J  J.,  dissent.) 

(November  17,  1913.) 

Note,  —  Sufficiency  of  notice  to  insured 
of  cancelation  of  fire  policy. 

This  note  does  not  deal  with  the  question 
as  to  whom  notice  must  be  given  to  in 
order  to  be  effective. 

As  to  when  an  insurance  agent  is  the 
agent  of  the  insured  with  respect  to  notice 
of  cancelation,  see  note  to  Michigan  Pipe 
Co.  V.  Michigan  F.  ft  M.  Ins.  Co.  20  L.R.A. 
277. 

And  as  to  insurance  brokers  as  agents  for 
the  insured  with  respect  to  cancelation  of 
policies,  see  note  to  Morris  McGraw  Wooden- 
ware  Co.  V.  German  F.  Ins.  Co.  38  L.RA. 
(N.S.)   623. 

As  to  the  necessity  of  giving  the  mort- 
gagee notice  of  intention  to  cancel  policy, 
see  note  to  Kawl  v.  American  Cent.  Ins.  Co. 
45  L.R.A.(N.S.)   463. 

As  to  the  question  of  return  of  premiums 
as  condition  of  cancelation,  see  the  note  to 
Davidson  v.  German  Ins.  Co.  13  L.R.A. 
(N.S.)  884. 

And  as  to  waiver  of  the  return  of  un- 
earned premium  as  condition  of  the  can- 
celation clause,  see  note  to  Buckley  v. 
Citizens'  Ins.  Co.  13  L.R.A.(ii.S.)   889. 

As  to  time  from  which  notice  of  cancela- 
tion of  fire  insurance  becomes  effective,  see 
note  to  German  Union  F.  Tne.  Co.  v.  Fred 
G.  Clarke  Co.  39  L.R.A.(N.S.)  829. 

Sufficiency  of  notice  in  general. 
As  stated  in  the  note  last  referred  to. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  plaintiff's 
favor  in  an  action  brought  to  recover  the 
amount  due  on  a  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lindabury,  Depne,  &  Faulks, 
for  appellant: 

The  policy  was  canceled  by  the  notice 
which  the  defendant  sent  the  plaintiff,  and 
which  was  received,  but  not  read. 

Davidson  v.  German  Ins.  Co.  74  N.  J.  L. 
487,  33  L.R.A.(N.S.)  884,  66  Atl.  996,  12 
Ann.  Cas.  1065;  1  May,  Ins.  4th  ed.  art.  68; 
Pressed  Steel  Car  Co.  v.  Eastern  R.  Co.  67 
C.  C.  A.  635,  121  Fed.  609;  Russell  v.  Al- 
lerton,  108  N.  Y.  288,  15  N.  E.  391 ;  Coghlan 
v.   Stetson,   22    Blatchf.   88,    19   Fed.   727; 


Alworth  v.  Gordon,  81  Minn.  445,  84  N.  W. 
454;  Candler  v.  Mitchell,  119  Mich.  464,  78 
N.  W.  551;  Bloom  v.  Wanner,  25  Ky.  L. 
Rep.  1646,  77  S.  W.  930. 

Mr.  William  K.  Flanagran  also  for  ap- 
pellant. 

Mr.  Thomas  P.  Fay,  for  appellee: 

The  plaintiff  is  entitled  to  recover  be- 
cause there  was  no  actual  notice  of  cancela- 
tion of  the  policy  in  question  given  to  the 
plaintiff. 

Lattan  v.  Royal  Ins.  Co.  45  N.  J.  L.  453 ; 
Davidson  v.  German  Ins.  Co.  74  N.  J.  L. 
487,  13  L.R.A.(N.S.)  884,  65  Atl.  996,  12 
Ann.  Cas.  1065;  John  R.  Davis  Lumber  Co. 
V.  Hartford  F.  Ins.  Co.  95  Wis.  226,  37 
L.R.A.  137,  70  N.  W.  84;  State  Ins.  Co.  v. 
Hale,  1  Neb.   (Unof.)    191,  95  N.  W.  473; 


where  a  specified  number  of  days'  notice  is 
provided  for,  the  time  of  notice  begins  to 
run  from  the  receipt  of  the  notice  by  the 
insured.  Thus,  in  such  cases  actual,  and 
not  constructive,  notice  is  required.  See 
cases  cited  in  that  note. 

It  is  generally  held  that  a  notice  of  can- 
celation to  the  insured  must  be  clear  and 
unequivocal,  and  that  a  mere  expression  of 
a  purpose  or  intention  to  cancel  in  the 
future  is  not  sufficient.  Mohr  &  M.  Distill- 
ing Co.  V.  Ohio  Ins.  Co.  13  Fed.  74;  Runkle 
V.  Citizens'  Ins.  Co.  6  Fed.  143;  Commercial 
Union  F.  Ins.  Co.  v.  King,  —  Ark.  — ,  156 
S.  W.  445 ;  Newark  F.  Ins.  Co.  v.  Sammons, 
110  111.  166;  Petersburg  Sav.  &  Ins.  Co.  v. 
Manhattan  F.  Ins.  Co.  66  Ga.  446;  Clark  v. 
Insurance  Co.  of  N.  A.  89  Me.  26,  35  L.R.A. 
276,  35  Atl.  1008;  Lyman  v.  State  Mut.  F. 
Ins.  Co.  14  Allen,  329;  Chrisman  &  S. 
Bkg.  Co.  V.  Hartford  F.  Ins.  Co.  75  Mo. 
App.  310;  Payne  v.  Insurance  Co.  of  N.  A. 
170  Mo.  App.  85,  156  S.  W.  62;  Gardner  v. 
Standard. Ins«  Co.  68  Mo.  App.  611;  David- 
son V.  German  Ins.  Co.  74  N.  J.  L.  487,  13 
L.R.A.(N.S.)  885,  65  Atl.  996,  12  Ann.  Cas. 
1066;  Van  Valkenburgh  v.  Lenox  F.  Ins.  Co. 
51  N.  Y.  465;  Van  Tassel  v.  Greenwich  Ins. 
Co.  151  N.  Y.  130,  45  N.  E.  365;  Planters' 
Ins.  Co.  V.  Walker  Lodge,  1  Tex.  App,  Civ. 
Cas.  (W^hite  &  W.)  415;  John  R.  Davis 
Lumber  Co.  v.  Hartford  F.  Ins.  Co.  95  Wis. 
226,  37  L.R.A.  131,  70  N.  W.  84. 

The  provisions  in  the  policies  involved  in 
the  cases  just  cited  were  about  evenly  di- 
vided between  those  giving  the  insurer  the 
right  to  cancel  upon  giving  notice  without 
specifying  any  time,  and  those  conferring 
this  right  by  giving  a  specified  number  of 
days'  notice. 

In  this  connection  a  distinction  is  to 
•be  observed  between  a  mere  notice  of 
intention  or  purpose  of  the  insurer  to  ex- 
ercise the  right  of  cancelation  at  a  future 
time,  and  a  notice  which  advises  the  insured 
of  the  insurer's  present  resort  to  the  right 
of  cancelation,  to  become  effective  at  some 
subsequent  time.  The  question  whether  n 
particular  notice  belongs  to  one  class  or 
the  other  may  obviously  be  affected  by  the 
question  whether  or  not,  by  the  terms  of  | 
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the  policy,  a  certain  number  of  days'  notice 
is  a  condition  of  cancelation. 

Thus,  in  American  Glove  Co.  v.  Pennsyl- 
vania F.  Ins.  Co.  15  Cal.  App.  77,  113  Pac. 
688,  where  the  policy  gave  the  insurer  the 
right  to  cancel  by  giving  five  days'  notice, 
the  court  said:  "Plaintiff  in  the  same  con- 
nection argues  that  the  notice  of  Apri(  9th 
was  not  a  notice  of  cancelation,  but  merely 
of  an  intention  to  cancel,  and  therefore  in- 
sufficient. But  the  notice  expressed  de- 
fendant's present  'desire  to  terminate  liabil- 
itv.'  The  policy  required  *five  days'  notice 
of  such  cancelation,'  and  for  this  reason 
the  form  of  expression  was  adopted  that  the 
policy  *will  be  canceled  on  our  books  on 
the  14th  inst.,  five  days  from  date.'  More- 
over, the  insured  was  asked  to  return  the 
policy  with  the  errand  premium  on  that  date. 
The  meaning  of  this  was  in  substance  that 
the  insurance  company,  desiring  then  to 
cancel  the  policy  and  to  terminate  its  risk, 
thereby  gave  the  insured  the  five  days'  notice 
prescribed  by  the  policy,  at  the  expiration 
of  which  the  cancelation  would  become 
effective.  Under  many  policies  of  insurance, 
and  especially  those  considered  in  the  earlier 
cases,  no  period  of  notice  of  cancelation  is 
required,  out  it  is  provided  that  the  in- 
surance may  at  any  time  be  terminated  by 
the  company  on  giving  notice  thereof  to  the 
insured.  When  such  a  provision  has  been 
involved,  it  has  been  uniformly  held  that  the 
notice  given  the  insured  must  show  a  pres- 
ent cancelation,  and  not  a  mere  intention 
to  cancel  in  the  future.  .  .  .  It  is  clear 
that  such  cases  are  inapplicable  to  the  case 
at  bar.  Here  five  days'  notice  of  cancelation 
was  required  by  the  policy,  and  that  notice 
was  given.  The  notice  aid  not  express  a 
mere  intention  of  the  defendant  to  there- 
after avail  himself  of  the  cancelation  priv- 
ilege, but  a  present  resort  to  it,  vmich 
would  become  effective  at  the  expiration  of 
the  prescribed  period  of  notice." 

In  Davidson  v.  German  Ins.  Co.  74  N.  J. 
L.  487,  13  L.R.A.(N.S.)  884,  65  Atl.  996, 
12  Ann.  Cas.  1065,  where  the  policy  provided 
that  the  insurer  should  have  the  right  to 
cancel  by  giving  five  days'  notice,  it  was 
argued  that  a  notice  of  present  cancelation 
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G«niULii  Union  F.  Ins.  Go.  v.  Fred  G.  Clarke 
Co.  116  Md.  622,  39  L.R.A.(N.S.)  829,  82 
Atl.  974.  Ann.  Cas.  1913D,  488;  Partridge 
V.  Milwaukee  Mechanics'  Ins.  Co.  13  App. 
DiT.  519.  43  K.  Y.  Supp.  632,  affirmed  in 
1«2  X.  Y.  597,  57  N.  E.  1119;  Potomac  Ins. 
Co.  T.  Atwood,  118  111.  App.  349;  Hartford 
F.  Ins.  Co.  T.  Tewes»  132  111.  App.  321. 

Walker,  C,  delivered  the  opinion  of  the 
court: 

This  was  an  action  upon  a  policy  of  insur- 
ance issued  by  the  defendant  company  to 
the  plaintiff  October  21,  1909,  covering  a 
frame  building  occupied  as  a  bam  at  Long 
Branch,  nmnlng  for  the  term  of  three  years 
from  November  15,  1909.  It  was  actually 
delivered  to  the  plaintiff  by  the  company's 


agent  on  October  21,  1909.  On  May  11, 
1911,  the  building  covered  by  tho  policy 
was  destroyed  by  fire,  which  occasioned  a 
total  loss.  The  plaintiff  gave  notice  to  ti)e 
insurance  company  by  letter  the  next  day, 
and  on  the  following  day  received  from  the 
company's  agent  a  letter  acknowledging  the 
receipt  of  his  (plaintiff's)  letter  notifying 
it  of  the  fire,  and  stating  that  it  did  not 
carry  any  insurance  on  hid  stable.  The 
plaintiff  afterwards  sent  the  company  the 
usual  proofs  of  loss. 

The  one  question  argued  upon  this  appeal 
was  as  to  whether  or  not  the  policy  had 
been  canceled  before  the  fire,  and  that,  in 
turn,  involved  the  question  whether  the 
plaintiff  had  received  from  the  company  a 
notice  of  cancelation.    The  facts  were  these : 


was  invalid,  and  that  a  notice  of  an  inten- 
tion to  cancel  in  five  days  should  be  given. 
The  court  held  otherwise,  however,  saying: 
''Ko  particular  form  of  notice  is  prescribed. 
It  is  only  necessary  that  the  company  posi- 
tively, distinctly,  and  nneq|uivocally  indicate 
to  the  insured  that  it  is  its  intention  that 
the  policy  shall  cease  to  be  binding  as  such 
upon  the  expiration  of  five  days  from  the 
time  when  this  intention  is  made  known 
to  the  insured;  and  it  does  not  matter 
whether  this  information  is  conveyed  by 
the  use  of  the  words,  'Your  policy  will  be 
canceled  in  five  days,'  or  *Your  policy  is 
already  canceled'.  ~ 


i»  » 


Where  insurer  is  authorized  to  cancel  by 
giving  a  certain  number  of  days'  notice. 

In  the  following  cases,  in  which  the  pol- 
icies gave  the  insurer  the  right  to  cancel  on 
giving  a  certain  number  of  days'  notice,  the 
aotioe  was  held  sufficient, — 

— ^where  an  agent  wrote  the  insured  that 
the  insurer  would  not  carry  the  risk  and 
that  he  should  cancel  the  policy,  giving 
its  number,  although  there  were  conmiunica- 
tiona  looking  toward  a  reconsideration  sub- 
sequently. Schwartzschild  &  S.  Co.  v. 
PbiBoix  Ina  Co.  69  C.  C.  A.  572,  124  Fed. 
52; 

— ^wbere  the  notice  expressed  the  insurer's 
present  desire  to  terminate  the  liability, 
and  stated  that  the  policy  would  be  canceled 
on  a  certain  date  five  days  from  the  writing 
of  the  letter,  and  requested  the  insured  to 
return  the  policy  with  the  earned  premium 
on  the  date  named  for  cancelation.  Ameri- 
can Glove  Co.  V.  Pennsylvania  F.  Ins.  Co. 
15  Cat.  App.  77,  113  Pac  688; 

— where  an  agent  wrote  the  insured  ask- 
ing a  return  of  the  policy,  and  enclosed  a 
leUer  to  the  agent  from  the  insurer  stating 
that  the  property  eovered  was  such  as  the 
insurer  did  not  accept,  and  concluding  "we 
will  have  to  ask  that  you  cancel  and  return 
the  policy."  Phccnix  Ins.  Co.  v.  Hunter,  96 
Miss.  754.  49  So.  740; 

— ^where  agents  notified  the  insured  that 
they  had  renewed  his  policy,  but  that  the 
iaaorer  had  ordered   it  canceled   since  all 


companies  had  discontinued  writing  such 
business,  and  stated  that  it  would  be  im- 
possible then  to  rewrite  the  policy,  and  that 
they  would  cancel  it  the  next  day,  advising 
the  insured  to  make  other  arrangements 
before  noon.  Commercial  Union  F.  Ins. 
Co.  V.  King,  —  Ark.  — ,  156  S.  W.  445; 

— where  the  agents  of  a  reinsuring  com- 
pany took  a  letter  from  the  general  manager 
of  the  insurer,  directing  them  to  take  up  the 
policies,  to  the  offices  of  the  insured  com- 
pany, and  read  and  handed  it  to  the  general 
agent  of  the  insured.  Colonial  Assur.  Co. 
V.  National  F.  Ins.  Co.  110  111.  App.  471. 

In  Citizens'  Ins.  Co.  v.  Henderson  Eleva- 
tor Co.  123  Ky.  478,  124  Am.  St.  Ren.  371, 
96  S.  W.  601,  where  there  was  a  conflict  in 
the  evidence  as  to  what  the  agent  of  the  in- 
surer told  the  insured  as  to  the  cancelation 
of  a  policy  which  provided  that  it  might 
be  canceled  by  the  insurer  by  giving  five 
days'  notice,  it  was  held  that  if  the  agent 
told  the  insured  that  the  insurer  had  ordered 
the  policy  canceled,  and  that  he  had  come  for 
it,  and  the  insured  stated  that  he  would 
write  and  get  the  policy,  the  cancelation  was 
effective  five  days  afterward,  but  that  if 
the  agent,  who  had  authority  to  write  and 
issue  policies,  agreed  with  the  insured  that 
the  policy  should  be  in  effect  until  he  sent 
another  policy  of  the  same  amount,  the 
insurance  remained  in  force,  unless  the  in- 
sured knew  or  was  informed  that  the  agent 
had  been  instructed  to  cancel  the  policy 
immediately. 

Upon  a  petition  for  a  rehearing  of  this 
case,  which  was  overruled,  the  court  ex- 
tended its  opinion,  and  stated  that  a  letter 
from  the  insurer  to  its  agent  stating  that 
they  were  obliged  to  cancel  the  policy,  as 
they  were  not  writing  policies  on  such  prop- 
erty as  that  covered,  and  directing  the 
agent  to  take  up  and  return  the  policy  for 
cancelation  immediately,  was  an  order  to 
cancel  the  policy  at  once.  123  Ky.  484,  124 
Am.  St.  Rep.  375,  97  S.  W.  810. 

In  the  following  cases,  however,  where  the 
right  was  reserved  to  the  insurers  to  can- 
cel policies  on  giving  a  specified  number  of 
days'  notice,  the  notices  were  held  insuffi- 
cient,— 


88 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


On  December  22,  1909,  the  defendant  caiiaed 
to  be  mailed  a  notice  of  the  cancelation  of 
the  policy  in  a  postpaid  registered  envel- 
op addressed  to  the  plaintiff.  It  was  re- 
ceived by  the  plaintiff  on  December  24, 
1909,  and  receipted  for  by  him.  The  en- 
velop in  which  it  was  contained  had  upon 
it  the  card  of  the  "Springfield  Fire  &  Ma- 
rine Insurance  Company  of  Massachusetts. 
Emanuel  &  Co.,  Agents,  Post  Office  Building, 
Long  Branch,  N.  J."  This  gave  no  hint  or 
token  to  Mr.  Fritz  that  the  letter  contained 
anything  of  interest  to  him.  It  would  have 
been  somewhat  different  at  least  had  the 
envelop  contained  the  card  of  the  ''Pennsyl- 
vania Fire  Insurance  Company  of  Philadel- 
phia," the  company  in  which  he  held  a  poli- 
cy.    Emanuel  &  Company  were  agents  for 


both  concerns.  Had  the  envelop  contained 
the  card  of  the  company  in  which  Mr.  Fritz 
was  insured,  he  would  quite  naturally  have 
concluded  that  the  contents  of  the  envelop 
bore  some  relation  to  his  policy,  and  it  may 
well  be  that  that  fact  would  have  put  him 
upon  inquiry,  so  that  he  would  have  re- 
frained from  opening  the  envelop  only  at 
the  peril  of  being  charged  with  knowledge 
of  its  contents,  but,  on  the  contrary,  he  may 
weir  have  concluded  that  the  envelop  which 
he  received  contained  a  solicitation  for  fur- 
ther or  other  insurance  in  another  company, 
and,  like  many  another  man,  might  have 
refrained  from  opening,  or  have  destroyed, 
the  missive,  thinking  it  to  be  some  solicit- 
ing or  advertising  scheme  in  which  he  waa 
not  interested.    The  letter  in  question,  with 


— ^where  insured  was  advised,  "We  shall 
cancel  the  policy."  McNeills  v.  Mtna,  Ins. 
Co.  176  111.  App.  575; 

— where  the  agent  orally  informed  in- 
sured that  he  would  have  to  take  up  the 
policy,  and  asked  where  it  was.  Chrisman 
&  S.  Bkg.  Co.  V.  Hartford  F.  Ins.  Co.  76  Mo. 
App.  310; 

— ^where  the  agent  notified  the  insured 
''that  the  company  wanted  to  cancel  the 
policy,  and  he  wanted  to  know  where  the 
policy  was."  Payne  v.  Insurance  Co.  of  N. 
A.  170  Mo.  App.  85,  160  S.  W.  62. 

And  it  has  been  held  that  where  a  policy 

Provides  that  it  may  be  canceled  by  giving 
ve  days'  notice  of  such  cancelation,  a  no- 
tice that  unless  the  premium  is  paid  on  or 
before  a  certain  day,  the  policy  will  be  can- 
celed on  that  date,  does  not  ipso  facto  work 
a  cancelation  on  that  date,  especially  where 
the  premium  has  been  paid  or  the  insurer 
is  chargeable  with  its  receipt.  American 
F.  Ins.  Co.  V.  Brooks,  83  Md.  22,  34  Atl. 
373. 

In  Healy  v.  Insurance  Co.  50  App.  Div. 
327,  63  N.  Y.  Supp.  1055,  where  the  policy 
gave  the  insurer  the  right  to  cancel  it  upon 
giving  five  days'  notice,  it  was  held  that  a 
letter  to  the  insured  referring  to  a  previous 
notice  of  intention  to  cancel,  sent  to  the 
broker  through  whom  the  policy  had  been 
issued,  if  operative  at  all,  could  be  con- 
sidered as  a  notice  of  cancelation  only  from 
the  date  of  the  letter. 

In  Firemen's  Fund  Ins.  Co.  ▼.  Hellner, 
159  Ala.  447,  49  So.  297,  17  Ann.  Cas.  793, 
where  the  insurer  was  given  the  right  to 
cancel  on  five  days'  notice,  the  question 
whether  there  had  been  a  valid  cancelation 
was  held  to  be  for  the  jury,  where  it  ap- 
peared that  the  insurer  had  sent  a  tele- 
gram to  its  agent  to  cancel  the  insured's 
poller^,  and  that  the  telegram  was  handed  to 
the  latter  by  the  agent;  but  the  evidence 
was  conflicting  as  to  whether  the  agent 
stated  that  he  would  take  the  matter  up 
with  the  insurer  before  the  policies  were 
canceled,  or  whether  he  served  a  notice  of 
cancelation  on  the  insured  and  requested 
him  to  deliver  up  the  policies  to  be  can- 
celed 
50  L.RJL.(N.S.) 


Where  policy  gives  right  to  cancel  on  notice 
without  specifying  length  of  time. 

In  the  following  cases,  in  which  the  poli- 
cies involved  reserved  the  right  to  the  in- 
surer to  cancel  no  notice,  but  did  not 
specify  any  definite  time,  the  notice  waa 
held  sufficient, — 

— ^where  insured  was  notified  that  if  the 
balance  of  the  premium  was  not  paid  by  a 
specified  date,  the  policy  would  be  canceled 
on  the  following  day.  Bergson  v.  Builders' 
Ina.  Co.  38  Cal.  541; 

— ^where  notice  was  given  the  insured  by 
the  agent,  of  instructions  to  cancel  the 
policy.  Springfield  F.  &  M.  Ins.  Co.  v.  Mc- 
Kinnon,  59  Tex.  607; 

— where  the  insurer's  secretary  wrote  the 
insured  that  "the  company  cancel  all  poli- 
cies on  which  the  assessment  is  not  paid  in 
thirty  days  after  the  same  is  called  for," 
and  that  if  he  had  paid  the  agent,  he  was 
all  right,  but  that  if  not,  the  policy  would 
be  renewed  when  paid.  Columbia  Ins.  Co. 
V.  Masonheimer,  76  Pa.  138; 

— ^where  insured  was  notified  to  take  no- 
tice that  the  insurer,  desiring  to  cancel  the 
policy,,  would  allow  until  the  day  following 
the  date  of  the  letter  to  replace  the  insur- 
ance, and  that  on  and  after  the  day  named 
it  would  consider  the  policy  as  canceled  and 
of  no  further  force  or  effect.  Lattan  v. 
Royal  Ins.  Co.  46  N.  J.  L.  453. 

But  it  was  held  in  the  last  case  that  proof 
of  service  of  notice  of  cancelation  was  not 
sufficiently  shown  by  evidence  that  the  no- 
tice was  prepared  on  the  day  of  its  date 
and  handed  to  an  agent  of  the  insurer  witli 
directions  to  serve  it  at  once,  and  that  sev- 
eral months  later,  after  the  death  of  the 
agent  and  the  insured,  it  was  found  among 
the  latter's  papers.    Ibid. 

In  the  following  cases,  however,  under 
provisions  like  those  just  considered,  the 
notice  was  held  insufficient, — 

— where  the  agent  who  had  procured  the 
policy  for  insured  from  another  agent  gave 
notice  that  the  insurer  "will  cancel  the 
policy."  Gardner  v.  Standard  Ins.  Co.  68 
Mo.  App.  611; 

— where  there  was  a  letter  from  insurer 
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two  others^  was  receiyed  by  the  plaintiff 
at  Lis  batcher  shop,  and  carried  home  by 
liim  and  laid  upon  the  ice  chest  unopened, 
and  vas  afterwards  thrown  in  an  unused 
ice  chest  x^ilh  other  papers  where  it  re- 
mained until  after  the  fire,  when  the  plain- 
tiffs daughter  discovered  it,  and  the  plain- 
ti^  opened  it  and  read  the  notice  from  the 
insurance  company. 

The  policy  contained  a  clause  authoriz- 
ing cancelation,  so  much  of  which  as  is 
pertinent  reads  as  follows:  "This  policy 
shall  be  canceled  at  any  time  at  the  request 
nf  the  insured,  or  by  the  company  by  giving 
trre  days'  notice  of  such  cancelation."  The 
notice  of  cancelation  mailed  to  the  plaintiff 
started  out  b3'  saying  that  the  company, 
through  its  agent,  "herewith  gives  five  days' 


formal  notice  of  its  intention  to  cancel" 
the  policy,  shortly  describing  it,  and  fol- 
lows that  with  the  assertion  that  liability 
will  absolutely  cease  at  noon  December  28, 
1909.  The  point  is  made  that  the  plaintiff 
did  not  receive  five  days'  notice  of  cancela- 
tion, because  the  notice,  although  dated  six* 
days  before  the  date  mentioned  for  taking 
effect,  was  only  received  by  the  plaintiff  on 
December  24th,  or  four  days  previous;  that 
is,  the  envelop  containing  it  was  then  re- 
ceived. The  notice  was  sufficient  in  form. 
Like  the  notice  in  Van  Valkenburgh  v.  Len- 
.ox  F.  Ins.  Co.  51  N.  Y.  466,  referred  to  in 
the  opinion  of  Mr.  Justice  Depue  in  Lattan 
V.  Royal  Ins.  Co.  45  N.  J.  L.  453,  at  page 
458,  it  was  somewhat  equivocal  in  its  terms, 
but  like  that  in  the  latter  case   (Lattan  v. 


to  its  agent,  stating  that  the  risk  was  worth 
a  greater  rate,  "and  unless  you  can  obtain 
this  rate  we  will  ask  you  to  very  kindly  take 
up  the  policy  and  return  it  to  us  for  can- 
celation." Waterloo  Lumber  Co.  v.  Des 
Moines  Ins.  Co.  —  Iowa,  — ,  —  L.R.A. 
;X.S.)  — ,  338  N.  W.  504; 

— where  the  insurer  wrote  its  agent  to 
cancel  a  policy  or  get  an  increased  rate  of 
premium,  and  did  not  prescribe  the  time 
X  ithin  which  it  must  be  done,  and  the  agent 
informed  the  insured  of  his  instructions, 
but  agreed  to  two  days'  delay  in  order  that 
the  iiisiured  might  get  other  insurance.  Mc- 
Lean V.  Republic  F.  Ins.  Co.  3  Lans.  421; 

— where  a  binding  slip  for  the  renewal  of 
a  policy  had  been  issued,  and  the  insurer 
notified  the  insured's  brokers  that  the  ap- 
plication for  a  renewal  for  the  amount  previ- 
ously carried  was  refused,  but  that  it  would 
be  renewed  for  a  less  amount  if  wanted, 
and  that  the  brokers  might  consider  the 
risk  not  binding  for  more  than  the  less 
amount.  Van  Tassel  v.  Greenwich  Ins.  Co. 
151  N.  Y.  130,  45  N.  E.  365; 

— ^where  the  agent,  who  claimed  that  the 
premiam  had  not  been  paid,  wrote  insured 
directing  attrition  to  cancelation  condi- 
tions of  the  policy,  but  making  no  refund, 
although  the  jury  found  that  the  premium 
vas  paid.  Savage  v.  Phcenix  Ins.  Co.  12 
Mont.  4o8,  33  Am.  St.  Rep.  691,  31  Pac.  66. 

In  .Etna  Ins.  Co.  v.  Maguire,  51  111.  342, 
where  the  policy  gave  the  insurer  the  right 
to  cancel  the  policy  after  notice  g^ven  to 
the  insured  of  its  intention  to  cancel,  there 
was  held  to  be  no  cancelation  of  the  policy 
where  the  local  agent  of  the  insurer  was  di- 
rected by  the  general  agent  of  the  company 
to  cancel  the  policy,  and  he  forwarded  a 
notice  of  cancelation  addressed  to  a  plujc 
uhere  the  insured  seldom  received  mail,  and 
before  this  was  delivered  to  the  insured  he 
met  the  latter  and  informed  him  that  he 
Bfed  not  pay  any  attention  to  the  notice  of 
raneelatioD  as  he  believed  the  insurer  had 
bwi  misinformed  as  to  the  desirability  of 
ihf  risk,  and  that  he  would  carry  it  until 
fortier  notice,  and  it  al»o  appeared  that  the 
iMired,  upon  receiving  the  notice  of  can- 
feJitJoB  after  his  talk   with  the  agent,  di- 


rected  the  latter  to  transfer  the  risk  to 
another  company,  but  no  transfer  was  made 
before  a  loss  occurred. 

Notice  after  loss. 

A  notice  of  the  insurer's  previous  election 
to  terminate  the  policy,  given  the  insured 
after  a  loss  has  occurred,  is  manifestly  in- 
sufficient to  avoid  liability  on  the  policy. 
Stebbins  v.  Lancashire  Ins.  Co.  60  N.  H.  65. 

And  there  is  no  compliance  with  a  provi- 
sion requiring  five  days'  notice  of  can- 
celation by  the  insurer,  where,  although  the 
latter  notified  its  agent  twelve  days  before 
the  fire  to  cancel  the  policy,  no  notice  wad 
given  the  insured  of  an  intention  to  cancel 
until  the  day  after  the  property  was  de- 
stroyed. Yoshimi  v.  Fidelity  F.  Ins.  Co. 
99  App.  Div.  69,  91  N.  Y.  Supp.  393. 

And  in  Partridge  v.  Milwaukee  Mechanics' 
Ins.  Co.  13  App.  Div.  519,  43  N.  Y.  Supp. 
032.  affirmed  in  162  N.  Y.  597,  57  N.  E. 
1119,  where  the  right  was  reserved  to  the 
insurer  to  cancel  the  policy  by  giving  five 
days'  notice,  there  was  held  to  be  no  can- 
celation effected  where  the  insurer's  agent 
wrote  the  insured  stating  that  he  inclosed 
other  policies  to  take  the  place  of  that  in 
question,  which  he  requested  returned,  it 
appearing  that  this  letter  was  not  received 
by  the  insured,  who  was  ill  until  the  day 
before  the  fire,  and  not  opened  until  after 
its  occurrence,  and  it  also  appearing  that 
no  refund  of  premiums  w^as  made  according 
to  the  provisions  of  the  policy. 

And  where  a  policy  which  had  been  as- 
signed by  the  insured  provided  that  the  in- 
surer should  give  five  days'  notice  of  can- 
celation, and  the  insurer  notified  its  agent 
to  cancel  the  risk,  and  the  latter  wrote  the 
assignee  directing  him  to  send  the  policy  to 
another  agent  in  order  that  the  latter  might 
procure  the  insured's  cancelation  receipt, 
and  it  further  appeared  that  the  property 
was  destroyed  before  the  matter  was  taken 
up  with  the  insured,  it  was  held  that  no 
cancelation  of  the  policy  resulted.  Southern 
Ins.  Co.  V.  Williams,  62  Ark.  382,  35  S. 
W.  1101. 

In   ("lark  v.   Insurance   Co.  of  N.  A.   89 
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Royal  Ins.  Co.)  was  unequivocal  in  its  im- 
port. It  stated  that  cancelation  would  take 
place  on  a  certain  date,  and,  while  cancela- 
tion might  not  have  gone  into  cfTect  that 
day,  by  reason  of  belated  notice,  neverthe- 
less, it  would  become  effective  five  days  aft- 
er actual  notice  received  by  the  plaintiff, 
for  it  informed  him  in  plain  terms  that  the 
company  gave  five  days'  formal  notice  of 
its  intention  to  cancel  the  policy.  If,  there- 
fore,  the  notice  was  served  less  than  five 

Me.  27,  36  L.R.A.  276,  35  Atl.  1008,  where 
the  insurer  reserved  the  right  to  cancel  the 
policy  by  giving  five  days'  notice  to  the  in- 
sured, and  it  appears  that  when  the  insured 
notified  the  agent  of  the  destruction  of  the 
property,  the  agent  stated  that  he  had  just 
received  notice  to  cancel  the  policy,  there 
is  no  discussion  of  the  sufficiency  of  the 
notice,  but  it  is  held  that  the  policy  was 
never  canceled. 

Although  the  court  in  Joyner  v.  Scottish 
F.  Ins.  Co.  166  N.  C.  255,  71  S.  E.  434,  re- 
frained from  deciding  the  question,  they  were 
of  opinion  that  no  cancelation  resulted  from 
a  notice  of  cancelation  which  was  mailed 
on  Saturday  and  received  on  Monday,  where 
the  property  was  destroyed  on  Saturday 
night.  It  was  stated  that  the  policy  in  this 
case  contained  no  provision  that  it  could 
not  be  canceled  witnout  giving  the  insured 
five  days*  notice. 

See  also  Chrisman  &  S.  Bkg.  Co.  v.  Hart- 
ford F.  Ins.  Co.  under  heading  "Where  in- 
surer is  authorized  to  cancel  by  giving  a 
certain  number  of  days'  notice." 

Effect  of  mistake  in  designating  time  of  can- 
celation. 

A  mere  mistake  in  a  notice  of  cancelation 
as  to  the  time  when  the  notice  will  take  ef- 
fect will  not  render  a  notice  otherwise  suf- 
ficient inoperative.  Philadelphia  Linen  Co. 
V.  Manhattan  F.  Ins.  Co.  8  Pa.  Dist.  R. 
261 ;  American  Glove  Co.  v.  Pennsylvania 
F.  Ins.  Co.  16  Cal.  App.  77,  113  Pac*  688. 

But  where  a  policy  provides  that  it  may 
be  canceled  by  the  insurer  giving  five  days' 
notice,  the  insurer  cannot  change  the  con- 
tract and  make  a  notice  effective  in  three 
days.  Hartford  F.  Ins.  Co.  v.  Tewes,  132 
111.  App.  321. 

Validity  of  verbal  notice. 

In  Hcaly  v.  Insurance  Co.  60  App.  Div. 
327,  63  N.  Y.  Supp.  1055,  where  the  policy 
gave  the  insurer  the  right  to  cancel  it  upon 
five  days'  notice,  the  court  stated  that  it 
was  doubtful  if  a  parol  notice  of  cancela- 
tion would  be  sufficient,  but  found  it  un- 
necessary to  decide  the  question  as  the  jury 
found  that  oral  notice  was  not  given. 

It  is  held  under  the  Maine  Standard  Fire 
policy,  providing  that  "the  company  also 
reserves  the  right,  after  giving  written  no- 
tice to  the  insured,  ...  to  cancel  this 
policy  as  to  all  risks  subsequent  to  the  ex- 
piration of  ten  days  from  such  notice,"  that 
50  L.R.A.(N.S.) 


days  before  the  date  mentioned,  it  became 
efficacious  in  five  days  after  service;  that 
is,  after  notice  brought  home  to  the  plain- 
tiff. As  was  said  by  this  court  in  Davidson 
V.  German  Ins.  Co.  74  N.  J.  L.  487,  at  page 
491,  13  L.R.A.(N.S.)  884,  65  Atl.  996,  12 
Ann.  Cas.  1065:  "The  notice  is  not  re- 
quired to  be  in  writing.  It  may  be  verbal 
or  oral.  No  particular  form  of  notice  is 
prescribed.  It  is  only  necessary  that  the 
company  positively,  distinctly,  and  unequiv- 

a  verbal  notice  of  immediate  cancelation  is 
insuflicient.  Bard  v.  Fireman's  Ins.  Co.  108 
Me.  606,  81  Atl.  870. 

But  in  Davidson  v.  German  Ins.  Co.  74 
N.  J.  L.  487,  13  L.R.A.(N.S.)  885,  65  Atl. 
996,  12  Ann.  Cas.  1065,  where  a  Standard 
Fire  policy  provided  that  it  might  be  can- 
celed by  the  insurer  by  giving  five  days* 
notice  of  cancelation,  it  was  held  that  the 
notice  was  not  required  to  be  in  writing, 
but  might  be  verbal,  and  that  it  need  not 
be  in  any  particular  form«  the  only  require- 
ment being  that  the  insurer  positively,  dis- 
tinctly, and  unequivocally  indicate  its  in- 
tention that  the  policy  should  cease  to  be 
binding  upon  the  expiration  of  five  days 
from  the  time  the  intention  was  made 
known. 

Sufficiency  of  signature. 

A  notice  of  cancelation  is  not  ineffectual 
because  signed  in  the  name  of  the  manager 
of  the  insurer,  and  not  in  the  name  of  the 
insurer  by  its  manager,  where  such  notice 
was  given  and  received  as  a  notice  from  the 
insurance  company.  American  Glove  Co.  v. 
Pennsylvania  F.  Ins.  Co.  15  Cal.  App.  77, 
1 13  Pac.  688. 

Notice  to  foreign  corporation. 

It  has  been  held  that  a  policy  reserving 
the  right  to  the  insurer,  after  giving  notice 
to  the  insured,  to  cancel  the  policy  as  to 
all  risks  subsequent  to  the  expiration  of 
ten  days  from  such  notice,  may  be  can- 
celed by  mailing  a  notice  of  cancelation  or 
a  copy  of  it  in  a  letter  postpaid  and  ad- 
dressed to  the  insured  at  its  postoffice  ad- 
dress, or  by  delivering  a  copy  of  the  notice 
to  an  agent  of  the  insured  in  charge  of  ita 
office  and  business,  where  the  insured  is  a 
foreign  corporation  and  all  of  its  officers 
are  absent  from  the  state  in  which  its  office, 
its  principal  place  of  business,  and  the 
property  insured,  are  situated.  Liverpool 
&  L.  &  G.  Ins.  Co.  V.  Harding,  119  C.  C. 
A.  611,  201  Fed.  516. 

Notice  by  publication. 

In  Frink  v.  National  Mut.  F.  Ins.  Co.  90 
S.  C.  544,  74  S.  E.  33,  Ann.  Cas.  1913D, 
221,  where  the  policy  required  notice  of  can- 
celation, it  was  held  that  notice  must  be 
personal  unless  otherwise  provided,  and  that 
there  was  no  valid  notice  of  cancelation 
where  there  was  a  publication  in  a  news- 
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ocailj  indicate  to  the  insured  that  it  is  its 
intention  that  the  policy  shall  cease  to  he 
binding  as  such  upon  the  expiration  of 
five  days  from  the  time  when  this  inten- 
tion is  made  known  to  the  insured.  And 
it  does  not  matter  whether  this  information 
is  conveyed  by  the  use  of  the  words,  *Your 
policy  will  be  canceled  in  Ave  days/  or, 
*Your  policy  is  already  canceled.' " 

The  question  therefore  reduces  itself  to 
the  single  one  of  notice  or  no  notice. 


In  State,  Hand,  Prosecutor,  v.  Howell,  61 
N.  J.  L.  142,  at  page  146,  38  Atl.  748,  the 
question  was  one  of  notice  to  a  sheriff  who 
had  levied  upon  chattels,  that  rent  was  due 
for  the  premises  on  which  they  were  taken 
in  execution.  Notice  was  said  to  have  been 
given  in  a  letter  addressed  and  mailed  to 
the  sheriff.  Said  Mr.  Justice  Collins,  speak- 
ing for  the  supreme  court:  "Oral  declara- 
tions made  to  one  sought  to  be  charged 
thereby   may   in  some  cases  be   considered 


psper  in  the  state  where  the  insured  lived, 
of  an  order  of  the  court  of  the  state  in 
which  the  insurer  was  incorporated,  that  all 
persons  having  claims  against  the  insurer, 
vhich  had  been  dissolved  because  of  in- 
solvency, should  present  them  to  the  receiver 
in  the  state  of  incorporation  by  a  certain 
date. 


Miscellaneous. 
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In  LandiB  ▼.  Home  Mut.  F.  &  M.  Ins.  Co. 
56  Mo.  591,  where  the  policy  provided  that 
in  every  case  of  termination  of  insurance, 
the  assured  should  be  bound  to  pay  his  or 
her  proportion  of  the  assessments  up  to 
the  day  of  actual  cancelation  of  the  policy 
on  the  books  of  the  company,  there  was  held 
to  be  no  cancelation  effected  by  a  resolu- 
tion of  the  directors  instructing  the  secre- 
tary to  notify  all  members  that  the  insurer 
would  discontinue  risks  under  all  policies, 
and  a  notice  by  the  secretary  to  the  insured 
of  such  resolution,  and  of  the  cancelation 
of  his  policy  from  the  receipt  of  the  notice, 
it  appearing  that  there  was  no  compliance 
with  the  terms  of  the  condition  requiring  an 
entry  of  cancelation  on  the  books  of  the 
insurer. 

And  in  Lyman  v.  State  Mut.  F.  Ins.  Co. 
14  Allen,  329,  where  the  policy  provided 
that  two  thirds  of  the  directors  present 
might  cancel  the  risk  when  they  deemed 
there  was  sufficient  cause  therefor,  and  that 
the  insured  and  the  party  to  whom  the 
policy  should  be  payable  should  be  given 
ten  days'  notice  in  writing  of  the  determina- 
tion of  the  directors  to.  cancel  the  policy, 
it  was  held  that  there  was  no  cancelation 
effected  where  a  copy  of  a  vote  of  the  di- 
rectors that  all  deposit  notes  should  be  col- 
lected in  full,  and  that  all  policy  holders  be 
notified  to  pay  their  notes  within  thirty 
days,  and  tnat  if  such  payment  was  not 
made  the  policies  would  be  canceled,  was 
mailed  to  tbe  insured,  and  no  attention  be- 
infi  paid  thereto,  another  notice  was  sent 
shout  three  months  later  stating  that  the 
insured  had  not  complied  with  the  former 
demand  for  payment,  and  requesting  im- 
mediate payment  or  a  delivery  of  the  polic}' 
to  be  canceled. 

And  where  a  by-law  provides  for  a  can- 
celation for  nonpayment  of  assessments 
after  notice  in  writing  has  been  left  at 
the  insured's  last  and  usual  place  of  abode 
or  business,  and  gives  the  directors  the 
right  to  cancel  by  giving  notice  personal- 
ly or  by  mail,  no  cancelation  is  effected 
60  LJlX(NJS.) 


where  notices  that  the  policy  would  be 
canceled  if  an  assessment  was  not  paid, 
and  that  the  directors  had  voted  to  cancel 
all  policies  on  which  assessments  were  not 
paid,  were  mailed  to  the  insured,  but  never 
received,  and  were  returned  to  the  insurer. 
Mullen  v.  Dorchester  Mut.  F.  Ins.  Co.  121 
Mass.  171. 

Where  the  statute  governing  the  can- 
celation of  mutual  fire  insurance  provides 
that  the  insured  may  either  be  informed  in 
person  or  by  mail  of  his  exclusion  as  a 
member,  and  of  cancelation  of  his  policy, 
and  provides  for  certain  entries  on  the 
books,  there  is  a  cancelation  of  the  in- 
surance on  one  of  several  buildings  insured 
where  notice  in  writing  was  given  the  in- 
sured that  the  policy  on  such  building  wad 
canceled,  and  the  statute  was  substantially 
complied  with  by  entries  on  the  books. 
German  Mut.  F.  Ins.  Co.  v.  Weikel,  153  Ky. 
288,  155  S.  W.  373. 

In  State  Ins.  Co.  v.  Hale,  1  Neb.  (Unof.) 
191,  95  N.  W.  473,  where  the  policy  con- 
tained a  mortgage  clause,  and  gave  the 
insurer  the  right  to  cancel  on  giving  the 
mortgagee  ten  days*  notice  of  the  intention 
to  cancel,  the  following  notice  to  the  mort- 
gagee was  held  insufficient:  "I  wish  you 
to  take  notice  of  the  cancelation  of  policy 
....  No.  743,606,  issued  to  Robert  F. 
Reiman,  to  which  your  mortgage  clause 
is  attached,"  it  appearing  that,  without 
notice  to  the  mort^gee,  but  to  the  knowl- 
edge of  the  insurer's  agent,  the  mortgagor 
had  transferred  the  property,  and  that  the 
name  of  the  insured  was  so  blurred  in  copy- 
ing that  the  mortgagee  could  not  decipher 
it  and  that  the  notice  was  dated  at  a  place 
other  than  that  where  the  property  was 
situated,  and  that  there  was  nothing  to 
indicate  for  whom  the  agent  signing  was 
acting,  although  the  word  "agent"  followed 
the  signature 

Under  the  Ontario  fire  insurance  act,  Rev. 
Stat.  (Ont.)  chap.  167,  §  114,  providing 
that  a  policy  may  be  terminated  by  the 
insurer  by  giving  five  days'  notice  in  case 
of  personal  service,  and  seven  days'  in 
case  the  notice  is  by  letter,  it  has  been 
held  that  a  notice  to  the  insured  from  an 
agent  that  the  insurer  had  instructed  him 
to  cancel  the  policy,  stating  that  he  re- 
turned the  unearned  premium,  was  ineffect- 
ual, since  it  was  in  effect  a  notice  of  im- 
mediate cancelation.  Bank  of  Commerce 
V.  British 'American  Assur.  Co.  18  Ont.  Rep. 
234.  J.  T.  W. 
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as  admitted  by  silence,  but  the  rule  is  other- 
wise as  to  letters.  The  recipient  is  not 
called  on  to  reply,  or  be  considered  as  ad- 
mitting what  is  written.  The  following  de- 
cisions are  in  point,  and  we  have  been  re- 
ferred to  no  case  holding  otherwise:  Fair- 
lie  V.  Denton,  3  Car.  &  P.  103;  Richards  v. 
Frankum,  9  Car,  &  P.  221 ;  Draper  v.  Crofts, 
15  Mees.  k  W.  166,  16  L.  J.  Exch.  N.  S.  92; 
Gaskill  V.  Skene,  14  Q.  B.  664,  19  L.  J.  Q. 
B.  N.  S.  275,  14  Jur.  597;  Canadian  Bank 
of  Commerce  v.  Coumbe,  47  Mich.  358,  365, 
11  N.  W.  196;  Bank  of  British  N.  A.  v. 
Delafield,  126  N.  Y.  410,  27  N.  E.  797,  and 
earlier  New  York  cases  therein  cited;  Hill 
V.  Pratt,  29  Vt.  119.  An  unanswered  let- 
ter, not  received  in  the  course  of  a  corre- 
spondence, is  not  evidence  at  all  against 
the  recipient,  except  to  prove  notice  or  de- 
mand.^* This  case  (State,  Hand,  Prosecutor, 
V.  Howell)  was  affirmed  in  this  court  for 
the  reasons  given  by  the  supreme  court  in 
its  opinion.  Howell  y.  State,  61  N.  J.  L. 
604,  43  Atl.  1098. 

It  is  here  argued  that,  as  the  notice  was 
actually  received  by  the  plaintiff  in  the 
envelop  addressed  to  him,  he  had  notice, 
although  he  did  not  open  the  envelop.  We 
do  not  BO  consider.  True,  what  was  said 
in  State,  Hand,  Prosecutor,  v.  Howell  was 
the  equivalent  of  this:  "An  unanswered 
letter  ...  is  not  evidence  at  all  against 
the  recipient)  except  to  prove  notice  or  de- 
mand." But  that  observation  must  be  read 
in  connection  with  what  precedes  it,  namely, 
a  holding  that  tlie  recipient  is  not  called 
on  to  reply  to,  or  be  considered  as  admit- 
ting, what  is  written  to  him.  An  examination 
of  the  cases  referred  to  in  State,  Hand  Prose- 
cutor, V,  Howell  will  show  that  the  letters 
in  controversy  in  those  causes  were  received 
and  examined  by  the  recipients,  or  presum- 
ably so,  for  lack  of  controversy  on  that 
point.  One  case  concerned  the  nonanswer- 
ing  of  certain  affidavits  made  against  the 
party.  Now,  in  all  of  these  cases  where 
there  was  a  notice  given  or  demand  made 
upon  the  party,  or  both,  the  holding  was 
that  the  letters  (having  been  received  and 
examined,  as  stated)  were  competent  evi- 
dence of  notice  or  demand  in  the  particu- 
lar case,  but  that  the  rest  of  the  matters 
contained  in  the  letters  were  not  evidence 
in  favor  of  the  parties  writing  them. 

In  the  case  at  bar  the  stipulation  in  the 
policy  was  that  the  insurer  could  cancel  it 
by  giving  five  days'  notice  to  the  insured, 
without  any  provision  for  constructive  no- 
tice. Notice,  therefore,  to  be  efficacious  to 
cancel  the  policy,  must  have  been  brought 
home  to  the  insured, — ^that  is,  brought  to 
his  personal  attention, — or,  at  least  such  a 
situation  must  have  been  brought  about  as 
to  have  put  the  insured  upon  inquiry,  which, 
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I  bad   it  been  made,  admittedly  would  have 
resulted  in  actual  notice  to  him. 

As  the  record  before  us  discloses  neither 
actual  notice,  nor  such  circumstances  as 
reasonably  tended  to  put  the  plaintiff  on 
inquiry  which  would  have  led  to  notice,  tlie 
judgment  of  the  court  below  must  be  af- 
firmed. 

Swayze,  Parker,  Voorhees,  Consdon, 
and  Heppenheimery  JJ.,  dissent. 
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(—  R.  I.  — ,  89  Atl.  337.) 

Carrier  —  extending  hand  beyond  side 
of  car  — -  negligence. 

To  extend  the  hand  beyond  the  guard 
rail  of  an  open  car  to  flick  the  ashes  from 
a  cigar,  with  knowledge  that  there  are  trees 
near  the  track,  without  looking  to  see  if 
the  car  is  in  proximity  to  one,  is  negligence 
as  matter  of  law  which  will  preclude  hold- 
ing the  carrier  liable  for  injury  resulting 
therefrom. 

(January  28,  1914.) 

Note.  —  Exposing  part  of  body  beyond 

car. 

This  note  does  not  include  cases  where 
one  was  riding  on  a  platform,  vestibule,  or 
running  board  (for  such  cases,  see  Index  to 
L.R.A.  Notes,  "Carriers"  §  80),  but  is 
limited  to  cases  where  the  person  injured 
was  inside  of  the  car  and  extended  some 
part  of  his  body  beyond  the  outer  edge 
thereof. 

Cases  involving  electric  intenirban  cars 
are  included  with  steam  car  cases  where 
the  injury  occurred  outside  of  the  limits  of 
a  city,  and  with  street  car  cases  where  the 
injury  occurred  while  the  car  was  running 
upon  a  city  street. 

Railroad  cases  —  contributory   negligence 

per  ae. 

For  earlier  cases,  see  note  in  16  L.R.A. 
91. 

As  shown  in  the  earlier  note  and  the  pres- 
ent note,  there  are  many  cases,  if  not  the 
majority,  taking  the  view,  also  adopted  in 
Malakia  v.  Rhode  Island  Co.,  that  it  is 
contributory  negligence  as  a  matter  of  law 
for  a  passenger  to  expose  a  part  of  his 
body  beyond  the  side  of  a  railroad  car,  and 
that  view  has  been  adhered  to  in  some 
cases  in  which  the  circumstances  would 
seem  to  palliate,  if  not  excuse,  the  con- 
duct of  the  passenger.  In  this  connection, 
the  following  vigorous  language  of  Judge 
Thompson   in   his   work   on   Negligence    (3 


MALAKIA  V.  RHODE  ISLAND  CO. 


43 


1^'^XCEPTIONS  by  plaintiff  to  rulings  of 
a  the  Superior  Court  for  Kent  County 
nude  during  the  trial  of  an  a  it  ion  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  nonsuit. 
Orermled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  AJberIc  A.  ArcliainbauU  and 
Raoal  Archambaolt,  for  plaintiff: 

Whether  or  not  the  plaintiff  wiis  guilty 
of  such  contributory  negligence  as  would 
bar  him  from  recovery  was  a  question  for 
the  jury. 

Dahlberg  v.  Minneapolis  Street  R.  Co.  32 
Minn.  404,  50  Am.  Rep.  585,  21  N.  W.  545, 
9  Am.  Neg.  Cas.  481 ;  Francis  ▼.  New  York 
8team  Co.  114  N.  Y.  380,  21  N.  E.  088; 


Beaver  v.  Atchison,  T.  &  S.  F.  R.  Co.  56  Kan. 
514,  43  Pac.  1136;  Detroit  &  M.  R.  Co.  v. 
Van  Steinburg,  17  Mich.  09;  Bernhardt  v. 
Rensselaer  &  S.  R.  Co.  32  Barb.  165 ;  Keller 
V.  New  York  C.  R.  Co.  2  Abb.  App.  Dec. 
480,  6  Am.  Neg.  Cas.  68;  Ireland  v.  Oswego, 
H.  &  S.  PI.  Road  Co.  13  N.  Y.  526;  Clarke 
V.  Rhode  Island  Electric  Lighting  Co.  10 
R.  I.  463,  17  Atl.  69;  Boss  v.  Providence  & 
N.  W.  R.  Co.  15  R.  I.  149,  1  Atl.  9,  6  Am. 
Neg.  Cas.  401;  Elliott  v.  Newport  Street 
R.  Co.  18  R,  I.  707,  23  L,R.A.  208,  28  Atl. 
338,  31  Atl.  694,  10  Am.  Neg.  Cas.  218; 
Cummings  v.  Wichita  R.  &  Light  Co.  68 
Kan.  218,  74  Pac.  3104,  10  Ann.  Cas.  708, 
15  Am.  Neg.  Rep.  548;  Tucker  v.  Buffalo  R. 
Co.  53  App.  Div.  571,  65  N.  Y.  Supp.  989, 
8  Am.  Neg.  Rep.  319;  Summers  v.  Crescent 


Thomp.  Neg.  §  2973)  is  of  interest:  They 
("the  cases  adopting  the  view  referred  to) 
exhibit  an  obtuse  brutality  which  is  dis- 
graceful to  a  civilized  jurisprudence.  They 
amount  to  a  license  to  railway  carriers  of 
passengers  to  erect  the  trusses  of  their 
bridges  and  the  walls  of  their  viaducts, 
and  to  leave  cars  standing  upon  their  side 
tracks,  so  near  to  the  outer  walls,  of  their 
passenger  coaches  when  passing  on  their 
main  tracks,  as  to  be  brought  in  contact 
therewith  by  the  usual  oscillations,  al- 
though by  so  doing  the  arms  and  even  the 
heads  of  the  passengers  who  are  not  more 
than  ordinarily  cautious  are  taken  off. 
Such  a  doctrine  is  a  gross  negation  of  the 
principle  elsewhere  discussed,  that  a  com- 
mon carrier  of  passengers  is  bound  to  be- 
stow upon  the  safety  of  his  means  of  trans- 
portation the  highest  degree  of  care  and 
skill  of  which  human  foresight  is  capable. 
Kay,  it  is  a  gross  negation  of  the  proposi- 
tion that  he  is  bound  to  bestow  upon  those 
appliances  reasonable  or  ordinary  care.  It 
is  gratifying  to  be  able  to  say  that  some 
of  the  American  courts  have  refused  to 
place  themselves  in  this  disgraceful  cate- 
gory. .  .  .  Passengers  cannot  be  ex- 
pected to  sit  bolt  upright  for  a  succession 
of  days  or  hours,  nor  do  they.  The  frames 
of  men  are  not  of  cast  iron,  and  no  rule  of 
law  should  be  predicated  upon  the  contrary 
supposition.  It  is  perhaps  not  too  strong 
a  statement  that  no  person  ever  traveled 
upon  a  railway  train  without  at  some  time 
resting  his  arm  upon  the  window  sill  at 
least,  if  not  permitting  it  to  protrude 
ilightlj.  Conduct  which  is  universal  is 
necessarily  that  of  persons  reasonably  pru- 
dent" 

A  railroad  company  has  the  right  to 
SMume  that  a  passenger  will  not  assume 
dangerous  positions  in  or  upon  a  passenger 
car.  Shelton  v.  Louisville  &  N.  R.  Co.  19 
Ky.  L.  Rep.  215,  39  S.  W.  842,  2  Am.  Neg. 
Ren.  362. 

Ordinarily,  when  sitting  in  his  seat  on 
the  inside  of  the  car,  it  is  the  duty  of  the 
passenger  not  to  expose  him<«e1f  to  outside 
dangers,  and  when  hurt  through  a  plain 
violation  of  this  duty,  without  special  cir- 
50  LJLA.(N.S.) 


cumstances  of  justification  or  excuse,  it 
has  been  quite  generally  held  that  he  can- 
not recover  for  injuries  so  received.  Wea- 
ver V.  Baltimore  &  0.  R.  Co.  3  App.  D.  C. 
436. 

Public  policy  requires,  because  essential 
to  the  safety  of  railroad  passengers  general- 
ly, that  it  be  clearly  understood  and  kept 
in  the  mind  of  each  one,  as  an  incentive  to 
caution  and  care,  that  he  must  suffer  with- 
out compensation  from  the  company  for 
any  injury  caused  by  his  own  neglect  and 
the  unnecessary  exposure  of  the  person  to 
danger  in  putting  his  head  or  limbs  outside 
a  car  in  motion.  Favre  v.  Louisville  &  N. 
R.  Co.  91  Ky.  641,  16  S.  W.  370. 

It  is  negligence  ^er  8e  for  a  passenger 
to  extend  his  arm  through  a  window  and 
beyond  the  body  of  the  car.  But  such 
negligence  will  not  preclude  recovery  if 
the  accident  would  have  happened  in  any 
event,  or  if  the  railroad  company  could,  by 
the  exercise  of  ordinary  care  or  diligence, 
have  avoided  the  injury.  Carrico  v.  West 
Virginia  C.  &  P.  R.  Co.  35  W.  Va.  389,  14  S. 
E.  12,  10  Am.  Neg.  Cas.  420. 

And  a  passenger  who  protrudes  his  elbow 
through  a  window  in  a  railway  coach  as  it 
is  passing  through  a  tunnel,  so  that  it 
strikes  against  timbers  so  near  that  the 
sides  of  the  car  often  touch  them  in  the 
natural  and  usual  oscillations  of  the  car, 
is  guilty  of  negligence  as  matter  of  law, 
although  the  arm  is  protruded  inadvertent- 
ly and  does  not  extend  more  than  1^  inches 
beyond* the  outer  surface  of  the  side  of  the 
car.  Clarke  v.  Louisville  &  N.  R.  Co.  101 
Ky.  34,  36  L.R.A  123,  39  S.  W.  840,  2  Am. 
Nog.  Rep.  360.  In  this  case  the  passenger 
took  hold  of  the  left  lapel  of  his  coat  with 
his  left  hand,  for  the  purpose  of  raising  the 
same  so  as  to  enable  him  to  put  his  eyeglasses 
in  his  vest  pocket  on  the  left  side  with  his 
right  hand,  and  while  doing  so  inadvertently 
protruded  his  left  elbow  through  the  open 
window. 

In  Todd  V.  Old  Colony  &  F.  River  R.  Co. 
7  Allen,  207,  83  Am.  Dec.  679,  9  Am.  Neg. 
Cas.  448,  it  was  held  contributory  negligence 
barrinj;  recovery  and  the  case  must  be 
withdrawn  from  the  jury  where  the  evidence 
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City  R.  Co.  34  La.  Ann.  139,  44  Am.  Rep. 
419,  9  Am.  Nog.  Cas.  386;  Crandall  v.  Staf- 
ford Mfg.  Co.  24  R.  I.  655,  64  Atl.  62,  13 
Am.  Neg.  Rep.  440. 

The  plaintiff's  case  was  sufficiently  made 
out,  and  the  proof  of  the  proximity  of  the 
tree  to  the  tracks  was  sufficient  to  show 
negligence  on  the  part  of  the  defendant,  and 
therefore  the  question  as  to  the  negligence  of 
the  defendant  should  have  been  left  to  the 
jury. 

Kird  V.  New  Orleans  &  N.  W.  R.  Ck).  109 
La.  626,  60  L.R.A.  727,  94  Am.  St.  Rep.  462, 
33  So.  587 ;  Chicago  &  A.  R.  Co.  v.  Pondrom, 
61  111.  333,  2  Am.  Rep.  306,  9  Am.  Neg.  Cas. 
233;  Clerc  y.  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  107  La.  370,  90  Am.  St.  Rep.  319,  31 
So.  886. 


Messrs.  Joseph  G.  Sweeney  and  Alonso 
R.  Williams  for  defendant. 

Vincent,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  trespass  on  the  caae 
for  negligence,  and  was  tried  to  a  jury  in 
the  superior  court  in  Kent  county.  At  tlie 
conclusion  of  the  testimony  tor  the  plaintiff, 
the  presiding  justice,  on  motion  of  the  de- 
fendant, adjudged  the  plaintiff  nonsuit,  to 
which  the  .plaintiff  duly  excepted.  Said  ex- 
ception is  now  before  this  court. 

The  plaintiff  claims  that  the  superior 
court  erred  in  granting  the  defendant's  mo- 
tion for  a  nonsuit,  because  (1)  whether  or 
not  plaintiff  was  guilty  of  such  contributory 
negligence  as  would  bar  him  from  recovery 


shows  that  the  passenger's  arm,  which  was 
injured  by  striking  a  door  of  a  car  standing 
on  another  track,  was  extended  beyond  the 
external  surface  of  the  window. 

And  in  Pittsburg  &  C.  R.  Co.  v.  Andrews, 
39  Md.  329,  17  Am.  Rep.  568,  it  was  held 
to  be  contributory  negligence  barring  re- 
covery, where  a  passenger  of  mature  years 
protruded  his  arm  through  the  window,  and 
it  struck  a  freight  car  standing  on  a  switch 
and  was  injured,  even  though  the  railroad 
company  negligently  placed  the  freight  car 
on  tiie  switch  too  close  to  the  main  track, 
citing  with  approval  McClurg's  Case,  56 
Pa.  294,  10  Am.  Neg.  Cas.  156,  and  disap- 
proving Kennard's  Case,  21  Pa.  203,  10  Am. 
Neg.  Cas.  151,  both  of  which  are  cited  in 
the  note  in  16  L.R.A.  01. 

And  so,  also,  in  Favre  v.  Louisville  &  N. 
R.  Co.  91  Ky.  541,  16  S.  W.  370,  where  one 
put  his  arm  out  of  the  window  about  10 
indies,  and  it  was  broken  by  being  struck 
by  some  object,  which  would  not  have  hap- 
pened had  he  kept  his  arm  inside  of  the  car. 

And  in  Union  P.  R.  Co.  v.  Roeser,  69 
Neb.  62,  95  N.  W.  68,  14  Am.  Neg.  Rep.  124, 
it  was  held  that  it  constituted  such  gross 
negligence  as  to  defeat  recovery,  where  a 
passenger,  as  the  train  was  passing  a 
station  at  the  speed  of  about  40  or  45 
miles  an  hour,  raised  the  window,  extended 
his  head  and  right  shoulder  outside  of  the 
window,  and  waived  his  hand  toward  an 
acquaintance  on  the  station  platform,  until 
tlie  train  passed  the  station  about  200  feet, 
when  he  was  struck  by  an  iron  ring  sus- 
pended from  a  crane  holding  a  mail  sack, 
which,  by  mistake  of  the  company's  agent, 
had  been  placed  in  position  and  was  only 
8i  inches  from  tlie  car,  it,  ordinarily,  when 
not  in  position,  being  8  feet  distant. 

And  also  a  passenger  whose  arm  extended 
outside  of  the  window,  and  was  struck  and 
injured  by  a  cattle  chute,  was  guilty  of  con- 
tributory negligence,  especially  where  the 
evidence  showed  that  the  injury  would  not 
have  happened  if  his  arm  had  been  inside 
the  window.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hoover,  3  Ind.  Terr.  693,  64  S.  W.  579. 

A  passenger  who,  having  had  timely 
warning,  extends  hia  arm  out  of  a  car 
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while  it  is  crossing  a  bridge,  and  his  arm 
hits  the  bridge  and  is  broken,  is  guilty  of 
gross  carelessness  defeating  recovery.  L^ulng 
V.  Colder,  8  Pa.  479,  49  Am.  Dec.  533,  10 
Am.  Neg.  Cas.  144. 

And  it  would  seem  that  if  one  thrown 
from  a  train  as  it  struck  a  curve  was,  when 
the  car  struck  the  curve,  leaning  out  of  the 
open  door  to  spit,  he  was  guilty  of  con- 
tributory negligence.  Fitch  v.  Mason  City 
&  C.  L.  Traction  Co.  124  Iowa,  665,  100 
N.  W.  618. 

Jn  KnausB  v.  Lake  Erie  ft  W.  R.  Co.  29 
Ind.  App.  216,  64  N.  £.  95,  it  was  held  that 
there  was  contributory  negligence  barring 
recovery,  where  a  passenger  train  collided 
with  cars  negligently  left  standing  on  a 
switch  track,  and  a  ten-year-old  bov,  a 
passenger  on  the  train,  without  experience 
in  traveling  pn  trains,  became  "greatly 
excited,  disturbed,  and  frightened  by  the 
collision  and  the  unusual  and  frightful 
noises  made  thereby,  and  the  commotion, 
disturbance,  and  excitement  of  his  fellow 
passengers,  and  the  jarring  and  jostling 
of  the  car  upon  which  he  was  riding,  and 
while  he  was  in  this  disturbed,  excited,  and 
frightened  condition,  and  acting  under  a 
sudden  impulse  of  fear  and  excitement  and 
the  apprehension  of  danger,"  he  put  his 
head  out  of  the  window  and  was  killed  by 
coming  in  contact  with  one  of  the  stand- 
ing cars. 

So,  in  Benedict  v.  Minneapolis  k  St.  L. 
R.  Co.  86  Minn.  224,  57  L.R.A.  639,  91 
Am.  St.  Rep.  345,  90  N.  W.  360,  a  vouth 
sixteen  years  old  was  held  guilty  of  con- 
tributory negligence  where,  while  riding 
on  the  platfQrm  because  of  the  crowded 
conditions  of  the  cars,  he  leaned  out  slight- 
ly beyond  the  body  of  the  car  to  see  if  the 
train  was  arriving,  or  had  arrived,  at  its 
destination,  and  his  head  came  in  contact 
with  the  iron  post  of  a  bridge. 

As  was  stated  at  the  beginning  of  this 
note,  cases  which  consider  the  question 
of  contributory  negligence  in  riding  on  the 
platform  or  running  board  of  a  car  have 
not  been  included,  &is  case  being  included 
only  for  the  reason  that  it  turned,  not  on 
the  question  of  the  boy's  original  position 


MALAKIA  V.  RHODE  ISLAND  CO. 


45 


a  question  for  the  jury;  that  (2)  the 
plaintifTs  case  was  sufficiently  made  out, 
and  the  proof  of  the  proximity  of  the  tree  to 
the  tracks  was  sufficient  to  sliow  negligence 
on  the  part  of  the  defendant,  and  therefore 
the  question  as  to  the  negligence  of  the  de- 
fendant should  have  been  left  to  the  jury. 

It  appears  from  the  evidence  that  on  Sun- 
day morning,  July  21,  1912,  the  plaintiff 
boarded  one  of  the  defendant's  cars  bound 
to  Providence,  at  or  in  the  vicinity  of  the 
Tillage  of  Natick,  and  seated  himself  upon 
the  extreme  left  of  the  second  seat  from  the 
rear  end,  being  one  of  the  smoking  seats,  so- 
called.  The  guard  rail  on  the  left-hand  side 
of  the  car  was  down.  The  plaintiff  was 
smoking  a  cigar.  When  the  car  was  turning 
from  Reservoir  avenue  into  Elmwood  ave- 


nue, the  plaintiff,  in  flicking  the  ashes  from 
his  cigar,  extended  or  thrust  his  left  hand 
over  the  guard  rail,  and  a  sufficient  distance 
beyond  the  side  line  of  the  car  to  bring  the 
heel  of  the  palm  of  the  hand  in  contact  with 
the  trunk  of  a  tree  standing  beside  the 
track;  the  force  of  the  blow  breaking  his 
wrist. 

In  his  testimony  at  the  trial  the  plaintiff 
admitted  that  he  had  been  a  passenger  upon 
this  line  of  the  defendant's  cars  once  or 
twice  a  week  for  a  period  of  twelve  years, 
and  that  during  that  time  he  had  known  of 
the  trees  along  the  side  of  the  track.  The 
plaintiff  also  testified  that,  when  he  extend- 
ed his  hand  in  flicking  the  ashes  from  his 
j  cigar,  he  did  not  look  to  see  where  his  hand 
was  going. 


00  the  car,  but  on  the  fact  that  he  unneces- 
sarily leaned  forward,  and  followed  the 
reasoning  of  cases  which  consider  the  ques- 
tion of  negligence  of  one  who  protrudes 
his  head  from  a  car  window  and  is  injured. 

And  in  Shelton  v.  Louisville  &  N.  R.  Co. 
19  Ky.  L.  Rep.  216,  39  8.  W.  842,  2  Am. 
Neg.  Rep.  362,  it  waa  held  that  no  cause 
of  action  was  stated  where  the  petition 
alleged  that  the  passenger  "was  taken  and 
beeune  suddenly  and  violently  ill,  by  which 
illness  he  suffered  great  pam,  and,  being 
sick  at  the  stomach,  and  being  irresistibly 
compelled  to  vomit,  and  frantic  with  pain 
and  crazed  from  his  sufferings,  and  uncon- 
scions  of  what  he  was  doing,  suddenly  and 
nnconscioualy,  in  a  half  fainting  condition, 
protruded  his  head  through  one  of  tl^e  win- 
dows of  the  car,  vomiting  at  the  time,"  and 
was  killed  by  an  upright  timber  in  a  tunnel, 
it  not  being  alleged  who  opened  the  window, 
or  that  the  company's  employees  knew  of 
the  passenger's  illness  or  of  the  dangerous 
position  he  assumed. 

It  will  not  be  presumed  from  the  mere 
fact  that  a  railway  postal  clerk  was  killed 
by  striking  his  head  against  a  bridge  post 
while  catching  a  mail  bae,  that  the  injury 
was  caused  by  the  railroad  company's  negli- 
gence. Weaver  ▼.  Baltimore  &  O.  R.  Co.  3 
App.  D.  C.  436. 

And  BO,  in  an  action  for  death  alleging 
negligence  of  railroad  company,  it  was  held 
that  the  plaintiff  had  the  burden  of  proving 
negligence,  the  court  stating  that  tne  fact 
.that  decedent  was  found  dead  in  the  car, 
killed  by  coming  in  contact  with  a  bridge 
post,  does  not  of  itself  shift  the  burden  of 
proof  to  the  defendant.    Ibid. 

— cases  holding  contrary. 

On  the  other  hand  as  was  stated,  there 
are  jurisdictions  in  which  the  view  is  taken 
that  the  fact  that  a  part  of  the  body  at  the 
time  of  the  injury  was  extended  beyond 
the  outer  edge  of  the  car  does  not  consti- 
tute negligence  per  se. 

And  so  it  has  been  held  that  it  is  not 
B^igence  per  se  for  a  passenger  on  a  rail- 
road train  to  allow  his  hand  or  arm  to  pro- 
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trude  out  of  a  window  beyond  the  outer 
surface  of  the  car.  Kentucky  C.  R.  Co.  v. 
Jacoby,  14  Ky.  L.  Rep.  763. 

Nor  is  it  negligence  as  a  matter  of  law 
for  a  passenger  to  extend  his  hand  a  few 
inches  out  of  a  window,  so  that  it  strikes 
a  mail  pouch  defectively  hanging  from  a 
crane  so  that  it  is  only  4  or  5  inches  distant 
from  the  passing  train,  instead  of  the  re- 
quired distance  of  13  inches.  McCord  v. 
Atlanta  &  C.  Air  Line  R.  Co.  134  N.  C.  53, 
46  S.  E.  1031. 

Nor  is  a  passenger  who,  upon  the  express 
invitation  of  the  railroad  employees,  rides 
in  the  baggage  compartment,  sitting  in  the 
doorway  on  the  side  of  the  car  with  his 
feet  hanging  outside,  as  matter  of  law 
guilty  of  contributory  negligence  barrins 
recovery  for  injuries  received  by  reason  oi 
his  feet  coming  in  contact  with  a  station 
platform.  Shields  v.  Minneapolis,  St.  P.  R. 
k  D.  Electric  Traction  Co.  —  Minn.  — ,  — 
L.R.A.(N.S.)  — ,  144  N.  W.  1092. 

Nor  a  passenger  who  raises  a  window  in 
a  rapidly  moving  car,  and  protrudes  his 
arm  through  it  so  that  it  is  injured  by  the 
fall  of  the  window.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Hadley,  170  Ind.  204,  16  L.R.A. 
(N.S.)  527,  82  N.  E.  1025,  84  N.  E.  13,  16 
Ann.  Cas.  1.  In  this  case  the  window 
was  raised  for  the  purpose  of  throwing  out 
fruit. 

Negligence  barring  recovery,  of  a  pas- 
senger who  extends  parts  of  his  body 
through  a  window  so  tnat  it  strikes  a  car 
standing  on  the  curve  on  a  switch  within 
10  to  20  inches  of  the  track  on  which  the 
train  he  is  on  is  passing,  is  a  question  for 
the  jury.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dans- 
hank,  6  Tex.  Civ.  App.  385,  25  S.  W.  296, 
10  Am.  Neg.  Cas.  300. 

And  so,  also,  where  a  passenger,  while 
extending  his  head  and  one  arm  and 
shoulder  out  of  a  'window,  is  injured  by 
coming  in  contact  with  the  open  gate  of  a 
stock  pen.  Gulf,  C.  k  S.  F.  R.  Co.  v. 
Phillips,  32  Tex.  Civ.  App.  238,  74  S.  W. 
793. 

And  in  Goller  v.  Fonda,  J.  &  G.  R.  Co. 
110  App.  Div.  620,  96  N.  Y.  Supp.  483, 
where  the  passenger's  arm,  which  was  struck 
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The  evidence  does  not  show  definitely  the 
distance  to  which  the  plaintiflf  must  have 
extended  his  hand  to  bring  the  heel  of  the 
palm  in  contact  with  the  tree.  He  estimates 
the  distance  at  not  more  than  6  or  7  inches; 
but  it  is  evident  that  6  or  7  inches  would 
not  carry  it  beyond  the  line  of  the  car. 
Adding  to  the  line  of  the  car  the  measure- 
ment of  the  hand  from  the  end  of  the  fingers 
to  the  heel  of  the  palm,  which  would  be 
some  5  or  6  inches,  it  is  evident  that  the 
plaintiff  is  mistaken  as  to  the  distance  to 
which  he  extended  his  hand,  a  mistake 
which  is  not  surprising  as  he  confessedly 
was  paying  no  attention  to  what  he  was 
doing.  It  is  not,  perhaps,  under  the  circum- 
stances of  this  case,  important  to  determine 
the  exact  distance  which  the  plaintiff  ex-' 


tended  his  hand  beyond  the  guard  raiL 
That  he  extended  it  a  considerable  or  sub- 
stantial  distance  is  clear  from  his  own  tes- 
timony and  the  testimony  of  other  witnesses. 
The  plaintiff  admits  that,  in  extending  his 
hand  beyond  the  guard  rail,  he  did  so  with 
the  full  knowledge  that  there  were  trees  in 
close  proximity  to  the  track,  and  that  he  did 
not  look  or  make  any  effort  whatever  to  as- 
certain the  safety  of  the  movement  which 
he  was  about  to  nmke.  While  the  position  of 
the  guard  rail  would  deter  passengers  from 
alighting  from  that  side  of  the  car,  it  would 
also  be  a  notice  to  them  to  keep  their  bodies 
and  limbs  within  the  same,  and  not  expose 
themselves  beyond  the  line  thereof. 

The   great   weight   of   authority    in   this 
country  seems  to  support  the  proposition 


by  flying  rock,  was  extended  out  of  the 
window. 

And,  also,  in  Larranco  v.  Missouri  P.  R. 
Co.  141  Mo.  App.  338,  125  S.  W.  549,  the 
negligence  of  a  railway  mail  clerk  was  held 
to  be  a  question  for  the  jury,  where  the 
evidence  disclosed  that,  while  riding  in  the 
mail  car,  the  train  going  at  a  high  rate  of 
speed,  he  heard  a  loud  rapping  and  an  un- 
usual noise  under  the  cars,  which  alarmed 
him,  and  that  with  the  intention  to  see 
what  was  the  matter,  he  went  to  the  door 
in  the  side  of  the  car,  put  his  head  out  to 
look,  and  was  struck  on  the  nose  by  a  stone 
thrown  into  the  air  by  the  end  of  an  air 
hose  which  had  become  disconnected. 

In  Kird  v.  New  Orleans  ft  JJ.  W.  R.  Co. 
105  La.  226,  20  So.  729,  where  bales  of 
eotton  negligently  piled  near  a  railroad 
track  were  struck  by  a  passing  train,  dis- 
turbing the  balance  of  the  bales  so  that  they 
toppled  over  and  one  of  them  fell  upon  a 
passenger's  arm,  which  was  resting  on  the 
window  sill  and  protruded  from  the  window, 
it  was  held  that  contributory  negligence  of 
the  passenger,  barring  recovery,  was,  under 
the  circumstances,  a  question  for  the  jury. 
The  court,  in  refusing  at  that  time  to  pass 
directly  upon  the  point  raised,  that  the  posi- 
tion of  the  passenger's  arm  showed  con- 
tributory negligence  barring  recovery,  said 
that  they  inclined  to  this  view:  "That  a 
passenger  who  rests  his  elbow  on  the  sill 
of  an  open  window  in  a  railway  car  is  not 
guilty  of  any  want  of  ordinary  care,  in 
the  absence  of  notice  or  warning  not  to 
do  so,  or  of  information  which  should 
reasonably  lead  him  to  apprehend  danger 
or  injury';"  and  further  stated  that  "whether 
this  passenger  merely  rested  her  elbow  on 
the  window  sill,  projecting  out  perhaps 
not  more  than  an  inch,  or  whether  she  had 
her  arm  full  length  out  of  the  window  at 
the  time  of  the  accident,  is  a  matter  of 
proof.  If  the  latter,  it  might  well  be  she 
was  guilty  of  such  negligence  as  to  bar 
recovery." 

And  also  in  Clerc  v.  Morgan's  L.  &  T. 
R.  &  S.  S.  Co.  107  La.  370,  90  Am.  St.  Rep. 
319,  31  So.  886,  where  the  projecting  arm 
of  a  passenger  was  injured  by  being  struck 
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by  an  open  door  of  a  freight  car  negligently 
left  standing  on  a  switch  connected  with 
the  main  track,  it  was  held  to  be  a  question 
for  the  jury  as  to  whether,  under  all  the  cir- 
cumstances, the  passenger's  negligence 
barred  recovery.  The  court  said  that  it 
can  scarcely  be  claimed  that  a  passenp^er 
on  a  train  should  be  constantly  on  the 
alert  and  on  guard  at  every  moment  of  his 
trip,  to  see  that  his  arm  does  not  pass  a 
hair's  breadth  beyond  the  outer  line  of  the 
sill,  and  that  he  should  watch  every  move- 
ment of  his  body  lest,  perchance,  in  turn- 
ing or  stooping,  his  arm  should  pass  a 
little  beyond  limits.  Such  requirement  at 
his  hands  would  be  unreasonable.  That 
the  passenger  might  be  guilty  of  negli- 
gence on  some  particular  occasion  by  pro- 
trudiftg  his  arm  beyond  the  outer  line  of 
the  car,  so  as  to  bar  recovery  of  damages 
as  a  result  of  that  act,  is,  beyond  question, 
true,  but  this  barring  of  the  remedy  would 
depend  upon  the  facts  and  circumstances 
of  the  case.  Inadvertence,  inattention,  or 
forgetfulness  are  not  per  ae  negligence. 
The  time,  the  cause,  the  place,  all  the  cir- 
cumstances connected  with  the  inadvertence 
and  the  forgetfulness  and  inattention,  are  to 
be  considered,  before  they  can  be  held  to  be 
of  such  character  that  by  reason  of  them 
another  person  could  be  screened  from 
liability,  and  protected  from  the  effects  of 
an  established  tort. 

And  a  passenger  is  not  guilty  of  contribu- 
tory negligence  when,  by  a  lurch  of  the 
train,  his  arm  is  thrust  outside  and  against 
an  obstruction  which  the  company  had 
negligently  permitted  to  remain  in  danger- 
ous proximity  to  the  track.  Kentucky  C.  R. 
Co.  V.  Jacoby,  14  Ky.  L.  Rep.  763, 

Street  car  case. 

The  earlier  cases  on  this  branch  of  the 
subject  will  be  found  in  the  note  to  George- 
town k  J.  R.  Co.  V.  Smith,  6  L.R.A.(N.S.) 
274. 

There  is  much  less  authority  for  the 
view  that  it  is  contributory  negligence  per 
ae  for  a  passenger  to  expose  a  part  of  his 
body  beyond  the  side  of  a  street  car,  than 
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that  a  passenger  upon  a  car  who  rides  with 
i)5  arm  or  hand  out  of  the  window,  or 
otherwise  allows  his  hand  or  arm  to  ex- 
Und  outwardly  beyond  the  side  line  of  the 
car,  is  not  in  the  exercise  of  due  care,  but 
is  guilty  of  contributory  negligence.  4 
Elliott,  Railroads,  §  1633;  Todd  v.  Old 
Cokmy  R.  Co.  3  Allen,  18,  80  Am.  Dec.  49; 
Cnmmings  ▼.  Worcester,  L.  &  S.  Street  R. 
Co.  166  Mass.  220,  44  N.  E.  126;  Moore  v. 
Edison  Electric  Illuminating  Co.  43  La. 
Ann.  792,  9  So.  433;  Indianapolis  &  C.  R. 
Co.  T.  Rutherford,  29  Ind.  82,  92  Am.  Dec. 
336.  9  Am.  Keg.  Caa.  273;  Benedict  v. 
Minneapolis  &  St.  L.  R.  Co.  86  Minn.  224,  57 
KR.A.  639,  91  Am.  St.  Rep.  345,  90  N..  W. 
360;  Clarke  ▼.  Louisville  &  N.  R.  Co.  101 
Ky.  34,  36  L.RJ^.  123,  39  S.  W.  840,  2  Am. 


Neg.  Rep.  360 ;  Dun  v.  Seaboard  &  R.  R.  Co. 
78  Va.  645,  49  Am.  Rep.  388,  10  Am.  Neg. 
Cas.  354.  Many  other  cases  to  the  same 
effect,  cited  in  the  opinions,  are  not  includ- 
ed in  the  above. 

The  plaintiff  has  cited  numerous  authori- 
ties in  support  of  his  contention  that  the 
trial  court  erred  in  granting  the  nonsuit, 
and  that  the  question  of  the  plaintiff*s  con- 
tributory negligence  should  have  been  left 
to  the  jury.  All  of  these  cases  have  been 
carefully  examined,  and  we  think  that  they 
are  readily  distinguishable  from  the  case  at 
bar.  In  some  of  them  the  question  of  the 
plaintiff's  contributory  negligence  rested 
upon  disputed  facts,  while  in  others  the 
questions  raised  by  the  facts  were  those 
upon  which  reasonable  minds  might  differ. 
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there  is  in  the  case  of  a  passenger  on  a 
Tailroad  train.  As  shown  in  the  earlier 
note  and  in  the  present  note,  the  question 
of  contributory  negligence  in  such  cir- 
ciunstanceB,  in  case  of  a  passenger  on  a 
street  car,  has,  with  a  very  few  exceptions, 
been  held  to  be  for  the  jury,  and  not  for 
the  court. 

Therefore,  if  Malakta  ▼.  Rhode  Island 
Oo.  is  to  be  classed  as  a  street  car  case,  the 
injury  having  occurred  within  the  limits  of 
a  eity.  then  it  is  opposed  to  the  great 
Miajoritv  of  such  cases. 

Evidence  tending  to  show  that  a  pas- 
leager  was  riding  with  a  portion  of  his 
arm  protruded  through  the  car  window  is 
soffieient  to  justify  submitting  to  the  jury 
the  question  of  contributory  negligence. 
Gardner  v.  Metropolitan  Street  R.  Co.  223 
Ho.  389,  122  S.  W.  1068,  18  Ann.  Cas.  1166. 

But  it  is  error  to  tell  the  jury  that  such 
met  constituted  negligence  per  se  and  would 
prevent  recovery.    Ibid. 

Nor  is  it  contributory  negligence  as  mat- 
ter of  law  for  a  passenger  in  an  open  car  to 
sit  with  his  arm  around  a  post  supporting 
the  roof,  his  right  foot  crossed  over  his  left 
and  thus  his  right  foot  and  arm  extended 
beyond  any  protection  which  the  frame- 
work of  the  car  afforded  to  his  person 
(Chicago  City  R.  Co.  v.  Rood,  62  111.  App. 
650,  reversed  on  other  point  in  163  111. 
477,  54  Am.  St.  Rep.  478,  45  N.  E.  238,  9 
Am.  Xeg.  Cas.  240)  :  or  for  a  passengor 
who  has  become  nauseated,  to  put  his  head 
out  of  the  open  window,  where  it  is  struck 
by  an  upright  plank  used  as  a  sheathing 
m  a  sewer  (Lacey  v.  Minneapolis  Street 
R.  Co.  118  Minn.  301,  136  N.  W.  878)  ;  or 
for  a  passenger  on  an  open  street  car  who 
is  compelled  to  stand  because  of  the  crowded 
condition  of  the  car,  while  leaning  against 
a  side  post  and  in  the  act  of  laughing,  to 
throw  his  head  back  a  few  inches  beyond 
tJie  post,  so  that  it  comes  in  contact  with 
a  car  passing  in  the  opposite  direction  (La 
Btrpe  V.  Union  Electric  Co.  138  Iowa,  691, 
»  ULA.(S,S,)  213,  116  N.  W.  816);  or 
for  a  pRsaenger  on  a  street  car  in  order  to 
i^oid  spittintr  upon  the  floor,  to  stick  his 
k'^'J 2  jnrbfa^bevond  the  margin  of  the  car, 

^ZJL4.(X&/ 


where  it  is  struck  by  a  pole  erected  near  the 
track  (City  Electric  R.  Co.  v.  Salmon,  1  Ga. 
App.  491,  67  S.  E.  926). 

And  in  Pell  v.  Joliet  P.  k  A.  R.  Co.  238 
111.  510,  87  N.  E.  542,  a  passenger  was  held 
not  guilty  of  contributory  negligence  as 
matter  of  law,  where,  while  sitting  side- 
wise  on  a  seat  running  lengthwise  of  the 
car,  with  his  arm  resting  on  the  window 
sill  and  his  hand  extended  slightly  out- 
side of  the  open  and  unguarded  window, 
his  hand  was  caught  bv  a  car  passing  on 
the  adjoining  track.  Tlie  court  said:  "It 
is  true  that  the  seat  was  designed,  in  its 
ordinary  use,  for  passengers  facing  toward 
the  center  of  the  car,  and  if  the  plaintiff 
had  been  sitting  with  his  back  to  the 
window,  or  if  he  had  kept  his  hand  and 
arm  inside  of  the  car,  the  accident  would 
not  have  happened;  but  it  does  not  neces- 
sarily follow,  as  a  matter  of  law,  that  be- 
cause he  did  not  sit  in  the  seat  in  the 
ordinary  manner,  and  permitted  his  hand 
and  arm  to  project  very  slightly  beyond  the 
edge  of  the  window  sill,  he  did  not  use 
such  care  for  his  own  safety  as  a  reasonably 
prudent  person  would  have  used  under 
the  same  or  similar  circumstances.  .  .  . 
It  is  not  uncommon  for  persons  riding  in 
cars  to  rest  the  arm  on  the  window  siU  or 
perhaps  to  allow  it  to  extend  slightly  out- 
side where  there  is  no  barrier  and  no  warn- 
ing not  to  do  so.  In  the  absence  of  barrier 
or  warning,  a  passenger  is  not  bound  to 
presume  that  other  cars  will  pass  so 
close  as  barely  to  miss  the  car  in  which 
he  is  riding.  There  is  usually  a  reasonable 
space  between  a  passenger  car  and  any 
structure  or  passing  car,  and  at  any  rate 
the  court  could  not  say  that  cars  are 
usually  operated  in  such  close  proximity 
as  they  were  in  this  case,  and  that  the 
passenger  ought  to  have  known  that  fact." 

In  Smith  v.  St.  Louis  Transit  Co.  120 
Mo.  App.  328,  97  S.  W.  218,  it  was  held 
that  tne  negligence  of  a  passenger  is  a 
question  for  the  jury  where  he  projects 
his  elbow  slightly  over  the  window  sill  of 
the  car,  in  which  position  his  arm  is  in- 
jured by  a  car  passing  on  another  track 
located  so  close  to  the  track  on  which  he 
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In  the  case  at  bar,  as  we  have  already  seen, 
there  are  no  material  disputed  facts,  and 
reasonable  minds  could  hardly  differ  as  to 
the  plalntifl^s  contributory  negligence  when 
he  admits  that  the  guard  rail  was  down,  and 
that  he  knew  of  the  proximity  of  the  trees, 
and  that  he  did  not  even  take  the  precau- 
tion to  look  before  thrusting  his  hand  out 
beyond  the  line  of  the  car.  Without  at- 
tempting to  distinguish  each  and  all  of  the 
cases  which  the  plaintiff  cites  in  his  brief, 
and  point  out  the  features  which  distinguish 
them  from  the  case  at  bar,  a  reference  to 
some  of  them  may  be  advantageous. 

In  the  case  of  Elliott  v.  Newport  Street 
R.  Co.  18  R.  I.  707,  23  L.R.A.  208,  28  Atl. 
338,  31  Atl.  694,  10  Am.  Neg.  Cas.  218,  the 
plaintiff,  with  others,  was  riding  upon  the 
footboard  of  one  of  defendant's  cars,  holding 
onto  two  of  the  stanchions  supporting  the 
roof  of  the  car,  on  either  side  of  him,  with 
his  face  turned  toward  the  opposite  side  of 
the  car.  The  plaintiff  had  never  ridden 
over  that  part  of  the  defendant's  road  be- 
fore that  time,  and  was  ignorant  of  the 
location  of  the  trolley  pole  by  which  he  was 
struck.  After  passing  eight  of  the  trolley 
poles  safely,  the  plaintiff,  while  in  the  act 
of  taking  his  fare  from  his  pocket,  came  in 
contact  with  the  ninth  trolley  pole  erected 
on  the  edge  of  the  curbstone,  and  10^  inches 
from  the  outer  edge  of  the  footboard  on 
which  the  plaintiff  stood,  and  was  thrown  to 
the  ground  and  injured.  The  plaintiff  was 
riding  on  the  footboard  without  objection, 
and  there  was  testimony  that  he  did  not 
hear  any  warning  as  to  the  danger  of  con- 
tact with  the  trolley  poles.  The  court  held 
that,  under  all  these  circumstances  and 
conditions,  the  question  of  contributory  neg- 
ligence should  have  been  left  to  the  jury. 


I  It  is  quite  different  from  the  case  at  bar, 
where  the  plaintiff  was  fully  acquainted 
with  the  situation,  and  made  no  effort  to 
look  out  for  his  own  safety. 

In  the  case  of  Dahlberg  v.  Minneapolis 
Street  R.  Co.  32  Minn.  404,  60  Am.   Rep. 
685,  21  N.  W.  545,  9  Am.  Neg.  Cas.  481,  the 
plaintiff  sat  down  at  an  open  window  in  the 
defendant's  car,  resting  his  hand  upon  and 
grasping  the  window  sill,  so  that  his  fingers 
only  were  outside  of  the  car.     While    the 
car   was  passing,  at  considerable  speed,    & 
plank  sheathing  surrounding  the  construc- 
tion work  of  a  sewer,  one  of  the  planks,  only 
1  inch  from  the  car,  grazed  his  fingers.    The 
plaintiff  had  no  knowledge  of  the  situation. 
There  was  also  conflicting  testimony  upon 
several  points,  and  the  court  held  that  the 
case  was  for  the  jury,  but  stated  the  general 
proposition  of  law  that,   if  a  man  should 
thrust  his  hand  outside  of  a  car  window 
carelessly   and   negligently,   so  as   to   come 
in  contact  with  an  object  which  was  at  a 
reasonably  safe  distance  from  the  car,   he 
could  not  recover  at  all.    The  facts  in  that 
case  do  not  seem  to  warrant  its  application 
to  the  case  at  bar. 

-In  the  case  of  Kird  v.  New  Orleans  k  N. 
W.  R.  Co.  109  La.  525,  60  L.R.A.  727,  94 
Am.  St.  Rep.  452,  33  So.  587,  the  injury  to 
the  plaintiff  occurred  by  coming  in  contact 
with  a  bale  of  cotton  placed  upon  and  over* 
hanging  the  defendant's  platform  to  such  an 
extent  that  it  grazed  the  cars  as  they  passed, 
and  struck  the  plaintiff's  elbow,  which  was 
resting  on  the  window  sill.  We  think  that 
that  case  presented  very  different  conditions 
from  the  case  at  bar. 

In  Francis  v.  New  York  Steam  Co.  114  N. 
Y.  380,  21  N.  E.  988,  there  was  a  conflict  of 
testimony  as  to  whether  the  plaintiff's  arm. 


is  riding,  that  the  cars  rub  and  bump  to- 
gether in  passing. 

And,  also,  in  Chapman  y.  Capital  Trac- 
tion Co.  37  App.  D.  C.  479,  where  a  pas- 
senger, in  pointing  at  an  object  outside  of 
the  car,  extended  her  hand  through  the 
open  window,  which  was  guarded  by  cross- 
bars, and  it  was  injured  by  coming  in  con- 
tact with  a  trolley  pole  about  5  inches  from 
the  crossbar,  the  question  of  contributory 
negligence  under  all  the  circumstances  of 
the  case  was  held  to  be  for  the  jury. 

And  the  question  of  contributory  negli- 
gence of  the  passenger  was  held  to  be  for 
the  jury  where  the  passenger  was  resting  his 
arm  on  the  top  crossbar  of  the  window,  so 
that  his  elbow  protruded  from  2  to  4  inches 
beyond  the  rod,  and  outside  the  car,  and  his 
arm  was  injured  by  another  car  striking  it 
while  the  cars  were  passing  on  a  curve. 
Boldt  ▼.  San  Antonio  Traction  Co.  —  Tex. 
Civ.  App.  — ,  148  S.  W.  831. 

In  Jacksonville  Electric  Co.  v.  Dillon, 
—  Fla.  — ,  64  So.  669,  while  not  deciding  as 
ju  i^.i;.A.(N.S.) 


to  whether  it  amounts  to  negligence  as  a 
matter  of  law  for  a  passenger  to  put  his 
arm  out  of  a  street  car  window,  it  was 
held  that  recovery  will  not  be  prevented 
where  the  protrusion  is  caused  by  a 
sudden  jerk  of  the  car. 

But  it  has  been  held  negligence  as  a 
matter  of  law  for  a  passenger  purposely 
and  unnecessarily  to  extend  his  arm  out  of 
the  window  beyond  the  side  of  the  car,  so 
that  it  comes  in  contact  with  the  handle 
on  the  side  of  another  car  when  both  are 
going  around  a  curve  in  a  street,  which 
brings  them  within  3  or  4  inches  of  each 
other.  Interurban  R.  &  Terminal  Co.  v, 
Hancock,  75  Ohio  St.  88,  6  L.R.A.(N.S.) 
997,  116  Am.  St.  Rep.  710,  78  N.  E.  964, 
8  Ann.  Cas.   1036. 

Other  decisions  in  steam  railroad  cases 
will  be  found  in  the  note  to  Richmond  &  D. 
R.  Co.  V.  Scott,  16  L.R.A.  91,  and  in 
street  railroad  cases  in  the  note  to  George- 
town &  T.  R.  Co.  Y.  Smith,  6  L.R.A.  (N.S.) 
274.  J-  H.  B. 
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at  the  time  of  the  accident,  was  wholly  with- 
in the  car  or  protruding  therefrom. 

In  Beaver  ▼.  Atchison,  T.  &  8.  F.  R.  Co. 
56  Kan.  514,  43  Pac.  1136,  the  question  was 
u  to  defendant's  negligence  in  dumping  a 
pile  of  cinders  between  two  tracks  where  its 
inspector,  the  plaintiff,  was  required  to  pass 
in  the  discharge  of  his  duty. 

In  Detroit  &  M.  R.  Co.  t.  Van  Steinburg, 
17  Mich.  99,  where  the  plaintiff  sought  to  re- 
corer  damages  for  injuries  sustained  by  be- 
ing struck  by  defendant's  locomotive  at  a 
crossing,  the  testimony  as  to  speed,  warning, 
and  the  conduct  of  the  plaintiff  was  conflict- 
ing. 

In  Cummings  ▼.  Wichita  R.  &  Light  Co. 
68  Kan.  218,  74  Pac.  1104,  1  Ann.  Cas.  708, 
15  Am.  Neg.  Rep.  548,  the  plaintiff  was  rid- 
ing in  an  open  car  without  screens  or 
(Tuard  rails,  his  back  toward  the  front  of 
the  car.  The  track  was  double,  with  trolley 
poles  between.  The  car  was  wider  than 
those  preriously  used  by  the  defendant;  but 
the  difference  in  width  was  unknown  to  the 
plaintiff.  The  position  of  the  trolley  poles 
had  not  been  changed.  The  court  said, 
**Might  not  plaintiff,  by  the  absence  of  a 
rail  or  screen,  have  been  assured  that  there 
wa^  no  danger  to  be  apprehended?" 

The  other  cases  cited  by  the  plaintiff  are 
as  readily  distinguishable  from  the  case  at 
bar  as  the  eases  to  which  we  have  specifical- 
ly referred,  and  we  do  not  think  that  they 
need  to  be  separately  considered. 

We  think  that  the  nonsuit  was  fully  jus- 
tified by  the  evidence.  The  plaintiff's  excep- 
tion is  overruled,  and  the  case  is  remitted 
to  the  Superior  Court,  with  direction  to 
enter  judgment  for  the  defendant  upon  the 
nonsuit. 


irorXESOTA  SUPREMS  COURT. 

WILLIAM  P.  SHIELDS,  Respt., 

v. 

aJlNXEAPOLIS,  ST.  PAUL,  ROCHESTER, 
k  DX'BI'QUE  ELECTRIC  TRACTION 
COMPANY,  Appt. 

(124  Minn.  327,  144  N.  W.  1092.) 

Trial  —  Jary  —  carrier  —  passenger 
in  iMiqpafre  car  —  duty  to  warn. 

1.  Plaintiff  was  injured  while  riding  in 
tlK»  baggage  compartment  of  one  of  defend- 
ant's cars.    He  was  sitting  in  the  doorway, 

Headnotes  by  Hallaic,  J. 

Xote.— As  to  whether  it  is  contributory 
negligence  for  a  passenger  to  expose  part  of 
his  body  beyond  the  side  of  the  car,  see 
note  to  Malakia  v.  Rhode  Island  Co.  ante, 
42. 
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with  his  feet  hanging  outside.  His  feet 
came  into  contact  with  a  platform  of  de- 
fendant. The  train  was  overcrowded.  There 
is  evidence  that  defendant's  trainmen  di- 
rected passengers  to  ride  in  the  baggage 
car,  assented  to  their  sitting  in  the  door- 
way with  their  feet  outside,  took  up  tickets 
from  them  while  so  seated,  and  on  one 
occasion  cleared  a  place  for  them  to  sit  in 
this  manner.  Held  a  question  for  the  jury 
whether  there  was  imposed  on  defendant 
a  duty  to  warn  passengers  of  the  proximity 
of  this  platform  to  the  track,  and  whether 
failure  to  give  such  warning  was  negligent. 
When  a  passenger  carrier  overcrowds  its 
train  beyond  its  seating  capacity,  it  is 
bound  to  exercise  care  proportioned  to  the 
increased  danger  caused  by  such  overcrowd- 
ing. 

Same  —  contributory  negligence. 

2.  The  question  of  plaintiff's  contributory 
negligence  was  also  for  the  jury.  His  con- 
duct would  under  ordinary  circumstances 
be  negligent;  but  where  an  act  ordinarily 
negligent  is  done  by  a  passenger  upon  the 
express  or  implied  invitation  of  the  em- 
ployees in  charge  of  the  train,  the  passenger 
will  not  as  a  rule  be  charged  with  con- 
tributory negligence  as  a  matter  of  law. 
The  act  of  the  passenger  may  be  so  ob- 
viously dangerous  that  even  such  invitation 
will  not  relieve  him  of  contributory  negli- 
gence. The  act  of  plaintiff  in  this  case  was 
not  so  inherently  dangerous  that  it  can 
under  all  the  circumstances  be  said  to  be 
negligent  as  a  matter  of  law. 

(January  16,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  a  motion  for  judgment  notwith- 
standing the  verdict  or  for  new  trial  in  an 
action  brought  to  recover  damages  for  pcr- 
soTial  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  M.  H.  Bontelle  and  R.  T. 
Boardman,   for  appellant: 

There  was  no  duty  devolving  upon  the 
defendant  company  to  warn  plaintiff. 

Benedict  v.  Minneapolis  &  St.  L.  R.  Co. 
86  Minn.  224,  57  L.R.A.  639,  91  Am.  St.  Rep. 
345,  90  N.  W.  360;  Union  P.  R.  Co.  v.  Roe- 
ser,  69  Neb.  62,  95  N.  W.  68,  14  Am.  Neg. 
Rep.  124;  Huber  ▼.  Cedar  Rapids  &  M.  C. 
R.  Co.  124  Iowa,  666,  100  N.  W.  478;  Geor- 
gia P.  R.  C^.  V,  Underwood,  90  Ala.  49,  24 
Am.  St.  Rep.  766,  8  So.  116;  Louisville  & 
N.  R.  Co.  V.  Sickings,  6  Bush,  1,  96  Am. 
Dec.  320,  9  Am.  Neg.  Cas.  374;  Pittsburg  & 
C.  R.  Co.  V.  Andrews,  39  Md.  329,  17  Am. 
Rep.  568;  Todd  v.  Old  Colony  &  F.  River 
R.  Co.  7  Allen.  207,  83  Am.  Doe.  679,  9  Am. 
Neg.  Can.  448;  Interurban  R.  &  Terminal 
Co.  V.  Hancock,  75  Ohio  St.  88,  6  E.R.A. 
(N.S.)  997,  116  Am.  St.  Rep.  710,  78  N.  E. 
964,  8  Ann.  Cas.  1036. 
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Plaintiff  was  guilty  of  such  want  of  or- 
dinary care  to  protect  himself  as  would 
make  him  guilty  of  contributory  negligence 
per  86. 

4  Elliott,  Railroads,  §  1633;  Interurban 
R.  &  Terminal  Co.  v.  Hancock,  75  Ohio  St. 
88,  6  L.R.A.(N.S.)  997,  116  Am.  St.  Rep. 
710,  78  N.  £.  964,  8  Ann.  Gas.  1036;  Dun 
V.  Seaboard  &  R.  R.  Co.  78  Va.  645,  49  Am. 
Rep.  388,  10  Am.  Neg.  Cas.  354;  Knauss 
v.  Lake  Erie  &  W.  R.  Co.  29  Ind.  App.  216, 
64  N.  E.  95;  Georgia  P.  R.  Co.  v.  Under- 
wood,  90  Ala.  49,  24  Am.  St.  Rep.  756,  8 
So.  116. 

Messrs.  Wtllls  A  Cahlll,  for  respond- 
ent: 

A  presumption  of  negligence  arises  from 
the  happening  of  the  accident,  and  upon 
such  proof  the  burden  devolves  upon  the 
cairier  to  exonerate  himself  by  showing  the 
existence  of  causes  beyond  his  control,  un- 
less evidence  thereof  appears  as  a  part  of 
the  plaintiff's  own  case. 

Smith  V.  St.  Paul  City  R.  Co.  82  Minn. 
1,  50  Am.  Rep.  650,  18  N.  W.  827,  4  Am. 
Neg.  Cas.  220;  Wilson  v.  Northern  P.  R. 
Co.  26  Minn.  278,  37  Am.  Rep.  410,  3  N.  W. 
333,  4  Am.  Neg.  Cas.  209;  McLean  v.  Bur- 
bank,  11  Minn.  277,  Gil.  189,  4  Am.  Neg. 
Cas.  199;  Eldridge  v.  Minneapolis  &  St.  L. 
R.  Co.  32  Minn.  25.3,  20  N.  W.  151,  9  Am. 
Neg.  Cas.  478;  Graham  v.  Burlington,  C. 
R.  &  N.  R.  Co.  39  Minn.  81,  38  N.  W.  812. 

The  active  invitation  of  the  defendant's 
servants  and  clear  permission,  should  be 
sufficient  evidence  to  convince  an  ordinarily 
prudent  man  that  the  place  he  occupied  was 
safe. 

Salmon  v.  Citv  Electric  R.  Co.  124  Ga. 
1056,  53  S.  B.  576. 

The  question  whether  or  not  contributory 
negligence  existed  is  a  question  to  be  de- 
termined by  the  jury. 

Pool  V.  Chicago,  M.  &  St.  P.  R.  Co.  63 
Wis.  657,  11  N.  W.  15;  Rolette  v.  Great 
Northern  R.  Co.  91  Minn.  16,  97  N.  W.  431, 
1  Ann.  Cas.  313;  Crandall  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  96  Minn.  434,  2 
L.R.A.(N.S.)  645,  113  Am.  St.  Rep.  653, 
105  N.  W.  186,  16  Am.  Neg.  Rep.  348; 
Jacobus  V.  St.  Paul  &  C.  R.  Co.  20  Minn. 
125,  Gil.  110.  18  Am.  Rep.  360;  Central  of 
Georgia  R.  Co.  v.  Clay,  3  Ga.  App.  286,  69 
S.  E.  843;  Lacey  v.  Minneapolis  Street  R. 
Co.  118  Minn.  301,  136  N.  W.  878. 

It  is  the  duty  of  the  carrier  to  warn  pas- 
sengers of  unusual  dangers  arising  and  of 
dangerous  conditions. 

Citizens'  Street  R.  Co.  v.  Hoffbauer,  23 
Ind.  App.  614,  56  N.  E.  64:  Terre  Haute  & 
I.  R.  Co.  V.  Buck,  96  Ind.  346,  49  Am.  Rep. 
108,  3  Am.  Nepr.  Cas.  148:  Shearm.  iS:  Rodf. 
Neg.  5th  ed.  940;  McLean  v.  Burhank,  11 
SO  L.R.A.IN.S.) 


3^Iinn.  277,  Gil.  189,  4  Am.  Neg.  Cas.  199; 
3  Hutchinson,  3d  ed.  Carr.  §  1221,  p.  1445. 

It  was  the  carrier's  duty  to  provide  pas- 
sengers with  seats  and  with  a  reasonably 
safe  place  to  ride,  and  where  it  overcrowds 
its  train  it  must  exercise  a  care  propor- 
tional to  the  increased  risk  caused  by  such 
overcrowding. 

Alabama  G.  S.  R.  Co.  v.  Gilbert,  6  Ala. 
App.  372,  60  So.  542 ;  3  Thomp.  Neg.  §  2843 : 
Mensing  y.  Michigan  C.  R.  Co.  117  Mich. 
606,  76  N.  W.  98,  4  Am.  Neg.  Rep.  649; 
Dahlberg  v.  Minneapolis  Street  R.  Co.  32 
Minn.  404,  50  Am.  Rep.  585,  21  N.  W.  545, 
9  Am.  Neg.  Cas.  481. 

Hallam,  J.,  delivered  the  opinion  of  the 
court: 

On  July,  7,  1912,  plaintiff  and  a  party 
of  young  people  took  passage  on  defend- 
ant's train  at  Minneapolis,  calculating  to 
go  to  Antlers  park  and  return.  On  the  re- 
turn trip  plaintiff  was  injured.  He  was 
Tiding  in  the  baggage  car  and  sitting  with 
others  in  the  doorway,  with  his  feet  hang- 
ing outside,  when  his  feet  came  into  con- 
tact with  the  platform  of  a  station  along 
the  route.  Plaintiff  claims  defendant's  neg- 
ligence caused  the  injury.  Defendant  de- 
nies negligence  on  its  part,  and  claims  plain- 
tiff's own  negligence  caused  the  injury.  The 
jury  found  for  plaintiff.  The  question  is: 
Does  the  evidence  sustain  the  verdict? 

1.  First  as  to  the  negligence  of  defend- 
ant. Negligence  presupposes  a  duty.  Or- 
dinarily defendant  owes  no  duty  to  a  pas- 
senger who  sits  in  a  baggage  car  with  his 
feet  exposed  outside  the  car.  Benedict  v. 
Minneapolis  &  St.  L.  R.  Co.  86  Minn.  224, 
57  L.R.A.  639,  91  Am.  St.  Rep.  345,  90  N. 
W.  360.  Yet  facts  and  circumstances  may 
be  such  as  to  impose  a  duty  in  such  a  case. 
In  this  case  this  car  consisted  of  separate 
compartments, — one  for  baggage,  one  for 
passengers.  The  passenger  compartment 
was  crowded,  and  there  were  not  enough 
seats  for  all.  There  is  evidence  that  the 
conductor  had  told  some  passengers  to  go 
into  the  baggage  car.  Certain  it  is  that 
a  considerable  number  of  them  rode  in  the 
baggage  car  with  the  knowledge  and  con- 
sent of  the  trainmen.  The  day  was  warm, 
the  baggage  compartment  had  no  opening, 
except  a  door  on  each  side,  and  in  the  in- 
terior of  the  car  the  heat  was  excessive. 
There  is  ample  evidence  that,  during  the 
whole  down  trip  and  on  the  way  back  up 
to  the  time  of  the  accident,  some  of  plain- 
tiff's party  were  continuously  sitting  in  the 
doors  of  the  baggage  car  in  the  position 
plaintiff  occupied  when  injured;  that  the 
conductor  knew  this  and  took  tickets  from 
Riieh  passengers  and  made  no  objection. 
There   is  evidence   that,   as   the  train   was 
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aboat  to  retarn,  the  motorman  wiped  the 
dom^m  of  the  baggage  car  and  laid  paperB 
cm  it  for  passengers  to  sit  upon,  in  the  very 
place  where  phiintiff  later  sat.  The  claim 
of  D^Ugenee  in  this  ease  lies  in  the  fail- 
ore  to  warn  these  passengers  of  the  prox- 
imitj  of  this  platform  to  the  track.  We 
canziot  saj  as  a  matter  of  law  that  defend- 
ant did  not  owe  this  duty.  Defendant  as  a 
eommon  carrier  owed  its  passengers  the 
duty  to  exercise  for  their  safety  tlie  high- 
est degree  of  care  consistent  with  the  prac- 
tical operation  of  its  train.  It  is  the  car- 
ricr'a  dnty  to  provide  its  passengers  with 
a  seat  and  with  a  safe  place  to  ride,  and 
when  it  overcrowds  a  train  beyond  seat- 
ing capacity,  it  is  bound  to  exercise  care 
proportioned  to  the  increased  danger  caused 
by  snch  overcrowding.  Alabama  6.  S.  R. 
Co.  ▼.  Gilbert,  6  Ala.  App,  372,  60  So.  542. 
The  position  of  this  platform  was  known  to 
defendants  If,  as  plaintiff  claims,  defend- 
ant's passenger  compartment  was  crowded, 
and  passengers  were  invited  to  ride  in  the 
Haggage  car,  and  if  then  they  were  permit- 
ted, and  even' invited,  to  sit  in  this  doorway, 
the  only  portion  of  the  baggage  car  where 
relief  from  the  heat  could  be  obtained,  clear- 
ly the  question  whether  there  existed  a  duty 
to  give  warning  of  such  an  obstruction  along 
the  track,  known  to  defendant,  was  one  of 
fact  for  the  jury  to  determine. 

2.  The  same  considerations  make  the 
question  of  plaintiff's  contributory  negli- 
gence <me  for  the  jury.  Plaintiff  was  not 
diargeable  with  the  high  d^ree  of  care  im- 
posed upon  defendant.  The  care  of  an  or- 
dinarily prudent  person  is  the  measure  of 
his  dnty.  Ordinarily  it  is  contributory  neg- 
ligence for  one  to  ride  in  the  door  of  a  bag- 
gage ear  with  any  part  of  his  body  outside 
of  the  ear.  Interurban  R.  &  Terminal  Go. 
T.  Hanoock,  75  Ohio  St  88,  6  L.R.A.(N.S.) 
997,  116  Am.  St.  Rep.  710,  78  N.  E.  064, 
8  Ann.  Cas.  1036;  Knauss  v.  Lake  Erie  & 
W.  R.  Co.  29  Ind.  App.  216,  64  N.  E.  95. 
Bnt  there  are  circumstances  under  which 
s  person  might  ride  in  this  manner  without 
being  ehargeable  with  negligence  as  a  mat- 
ter of  law.  We  think  this  is  such  a  case. 
Plaintiff  had  a  right  to  pay  some  heed  to 
the  conduct  of  the  trainmen,  and  their  con- 
duct has  important  bearing  on  the  ques- 
tioa  whether  or  not  he  was  in  the  exercise 
of  ordinary  care.  Where  an  act  is  done  by 
a  passenger  upon  the  invitation,  express  or 
iiEpUed,  of  the  trainmen,  the  passenger  will 
not,  as  a  rule,  be  chaiged  with  contributory 
segligence  as  a  matter  of  law.  The  carrier 
kfiows  far  better  than  the  passenger  the 
dsagers  arising  from  an  exposed  situation 
sad  from  irregular  modes  of  travel,  and 
the  passenger  is  entitled  to  place  great  re- 
tiaaee  on  the  invitation  or  assent  of  the 


carrier's  servants,  who  are  so  highly  charged 
with  his  protection  and  care.  Butler  v.  St. 
Paul  &  D.  R.  Co.  69  Minn.  136,  00  N.  W. 
1090;  Holden  v.  Great  Northern  R.  Co.  103 
Minn.  98,  114  N.  W.  366;  Hull  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  116  Minn. 
349,  133  N.  W.  852.  There  are  many  weU- 
considered  decisions  illustrative  of  this  rule. 

In  Indianapolis  &  St.  L.  R.  Co.  v.  Horst, 
93  U.  S.  291,  23  L.  ed.  898,  7  Am.  Neg.  Cas. 
331,  a  stockman  riding  in  a  caboose  was 
held  not  chargeable  with  contributory  neg- 
ligence in  getting  on  top  of  the  train  at 
the  direction  of  the  conductor. 

In  Louisville  &  N.  R.  Co.  v.  Kelly,  92 
Ind.  371,  47  Am.  Rep.  149,  8  Am.  Neg.  Cas. 
213,  plaintiff  came  into  a  crowded  car,  and 
was  directed  by  the  conductor  to  move  to 
a  forward  car  while  the  train  was  in  motion. 
While  passing  between  the  cars  he  was  in- 
jured. The  carrier  was  held  responsible. 
See  also  Hannibal  &  St.  J.  R.  Co.  v.  Martin, 
HI  111.  219,  2  Am.  Neg.  Cas.  661,  a  similar 
case. 

In  Boesen  v.  Omaha  Street  R.  Co.  79  Neb. 
381,  112  N.  W.  614,  plaintiff  boarded  a 
crowded  street  car  and  was  directed  by  the 
conductor  to  stand  on  the  running  board. 
On  reaching  a  switch  the  car  was  derailed 
and  plaintiff  was  thrown  from  the  car.  It 
was  held  he  was  not  guilty  of  contributory 
negligence,  and  could  recover. 

Of  course  an  act  may  be  so  obviously 
dangerous  that  a  prudent  man  would  not  do 
it,  even  with  the  assent,  approval,  or  invita- 
tion of  the  trainmen.  But  we  cannot  say 
that  plaintiff's  act  was  of  such  a  dangerous 
character  that  by  application  of  this  prin- 
ciple it  can  be  said  he  was  negligent  as  a 
matter. of  law.  There  is  evidence  that  plain- 
tiff knew  that  defendant  had  permitted  its 
passengers  to  ride  in  the  position  in  which 
he  was  riding,  and  that  no  one  had  previ- 
ously been  injured  in  so  doing.  It  cannot 
be  said  as  a  matter  of  law  that  plaintiff 
was  negligent  in  following  a  practice  thus 
countenanced  by  those  in  charge  of  defend- 
ant's train.  Pool  v.  Chicago,  M.  &  St.  P. 
R.  Co.  53  Wis.  657,  11  N.  W.  15;  Jacobus 
V.  St.  Paul  &  C.  R.  Co.  20  Minn.  125,  GiL 
110,  18  Am.  Rep.  360. 

Order  affirmed. 


TENNIC8SEE  SUPREBCB  COURT. 

J.  T.  FARGASON  COMPANY,  Appt., 

y. 
W.  M.  BALL  et  al. 

(—  Tenn.  — ,  159  S.  W.  221.) 

Trover  —  mortgaged  property  —  sale  by 
factor  —  accounting  to  mortgagor. 

Factors  who  sell  property^  which  ;s  siib- 
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ject  to. chattel  mortgage  in  another  sta^e 
from  which  it  is  shipped,  and  account 
the  proceeds  to  their  consignor,  without  no- 
tice of  the  mortgage,  arc  not  liable  to  the 
mortgagee  as  for  a  conversion. 

(August  15,  1913.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 
uitimissing  a  bill  filed  to  recover  the  value 
of  certain  cotton  alleged  to  have  been  wrong- 
fully converted  by  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen  Hughes,  St.  John  Wad- 
dell,  and  W.  P.  Armstrong,  for  appel- 
lant: 

Defendants  received  and  sold  seventy 
bales  of  cotton  covered  by  the  recorded  trust 


deed  given  by  the  Lavesque  Mercantile  Com* 
pany  to  complainant. 

The  trust  deed  was  validly  executed  and 
recorded.  The  absence  of  a  seal  in  nowise 
affected  it. 

Brinkley  v.  Bethel,  9  Heisk.  786;  Garrett 
V.  Belmont  Land  Co.  94  Tenn.  458,  29  S.  W. 
726;  Parker  v.  Bethel  Hotel  Co.  96  Term. 
281,  31  L.R.A.  706,  34  S.  W.  209;  Precious 
Blood  Soc.  V.  Elsythe,  102  Tenn.  45,  50  S. 
W.  759;  Turner  v.  Kingston  Lumber  &  Mfg. 
Co.  —  Tenn.  — ,  69  S.  W.  410;  Turner  v. 
Kingston  Lumber  &  Mfg.  Co.  106  Tenn.  1, 
58  S.  W.  854;  10  Cyc.  1008;  Allis  v.  Jones. 
45  Fed.  148;  3  Cook,  Corp.  §  810;  First 
Nat.  Bank  v.  G.  V.  B.  Min.  Co.  89  Fed.  4.31) ; 
Re  Farmers'  Supply  Co.  170  Fed.  502; 
Jones,  Corporate  Bonds  &  Mortgages,    1907 


Note.  —  Liability  of  agent  to  true  owner 
for  selling  or  disposing  of  property 
inti^tisted  to  him  by  his  principal. 

It  is  not  intended  to  include  herein 
cases  involving  the  liability  of  an  agent 
who  seizes  or  intermeddles  with  property 
and  disposes  of  it  at  the  request  of  his 
principal;  neither  is  it  intended  to  include 
cases  where  the  agent  buys  property  for 
the  principal  and  turns  the  same  over  to 
the  principal  before  he  has  notice  that  the 
seller  was  w^ithout  title. 

Upon  the  general  question  as  to  the 
liability  of  a  servant  or  agent  for  a  con- 
version, trespass,  or  other  positive  act  of 
wrongdoing  against  third  parties,  under 
'  orders  of  his  employer,  see  note  in  50 
L.R.A.  644. 

And  see  also  the  latter  note  on  the  ques- 
tion, as  to  the  liability  of  auctioneers  to 
tlie  true  owner  of  property  for  selling  the 
same  for  a  third  person. 

As  to  the  right  of  a  bailee  to  assert 
against  his  bailor  the  hostile,  adverse, 
paramount  title  of  a  third  person,  see  note 
in   33   L.R.A.(N.S.)    681. 

Some  of  the  leading  cases  upon  the 
liability  of  an  agent  for  intermeddling 
with  property  are  raised  with  reference  to 
the  liability  of  an  agent  for  converting 
property  by  purchasing  it  from  someone 
other  than  the  true  owner,  and  turning  it 
over  to  his  principal.  As  already  sug- 
gested, such  cases  are  not  included  herein, 
reference,  however,  may  properly  be  made 
to  some  of  them  that  are  frequently  re- 
ferred io  as  authority  for  the  rule  that  an 
agent  is  liable  for  selling  property  in- 
trusted with  him  for  that  purpose  by  his 
principal,  where  the  principal  did  not 
own  the  property.  Among  such  cases  are 
Lee  V.  Mathews,  10  Ala.  682,  44  Am.  Dec. 
498;  Miller  v.  Wilson,  98  Ga.  567,  58  Am. 
St.  Rep.  319,  25  S.  E.  578;  Williams  v. 
Merle,  11  Wend.  80,  25  Am.  Dec.  604; 
Hollins  V.  Fowler,  L.  R.  7  H.  L.  757,  44  L. 
J.  Q.  B.  N.  S.  169,  33  L.  T.  N.  S.  73,  2 
Eng.   Rul.   Cas.   410. 

Any  distinction  between  the  question  of 
liability  where  an  agent  purchases  property 
60  L.R.A.(N.S.)  r    V     ^ 


I  for  his  principal  and  turns  it  over  to  his 
principal,  and  where  he  acts  for  his  prin- 
cipal in  selling  property  claimed  by  the 
latter,  is  perhaps  of  no  importance,  where 
considered  with  reference  to  the  liability 
of  an  agent  who  takes  manual  possession 
of  the  property  of  his  principal  and  sells 
it  for  him,  and  by  these  acts  aids  in  pre- 
venting or  prevents  the  true  owner  from 
following  his  property.  The  distinction, 
however,  is  of  some  importance  when  con- 
sidered with  reference  to  cases  hereafter 
referred  to,  where  the  agent,  in  selling 
property  for  his  principal,  did  not  t^ake 
manual  possession  of  the  property. 


General  rule. 

While  the  contrary  rule  prevails  in 
Tennessee  and  in  some  other  jurisdictions, 
as  to  factors  or  warehousemen  at  least,  the 
general  rule  supported  by  the  great  weight 
of  authority,  however,  is  that  an  agent, 
broker,  factor,  commission  merchant,  or 
auctioneer  receiving  property  from  his  prin- 
cipal, and  selling  the  same  under  the  lat- 
ter's  instruction  and  paying  him  the 
proceeds  of  the  sale,  is  thereby  guilty  of  un- 
lawfully converting  the  property  if  his  prin- 
cipal haa  no  title  thereto,  and  no  right  to 
sell  the  same,  and  is  liable  to  the  true  own- 
er of  the  property  for  its  value,  and  his 
good  faith,  want  of  knowledge  or  notice 
of  an  outstanding  title  in  a  third  person,  or 
belief  in  his  principal's  title,  is  no  defense 
to  the  action. 

Ala. — ^Perminter  v.  Kelly,  18  Ala.  716, 
54  Am.  Dec.  177,  holding  the  agent  liable 
to  the  true  owner,  a  tenant  in  common  of 
the  property  with  his  principal,  although 
he  had  no  notice  of  the  right  of  such  tenant. 

Ark. — Merchants'  &  P.  Bank  v.  Meyer,  56 
Ark.  499,  20  S.  W.  406,  holding  that  the 
sale  of  mortgaged  property,  the  mortgage 
having  been  duly  executed  and  filed  for 
record,  by  a  person  acting  as  agent  for  the 
mortgagor  in  exclusion  or  defiance  of  the 
rights  of  the  mortgagee,  constitutes  a  con- 
version of  the  property  rendering  the  agent 
liable  therefor  to  the  mortgagee,  although 
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ed.  S  48;  Fourth  Nat  B«nk  v.  Camden  Lum- 
ber Co.  142  Fed.  257;  Marshall,  Corp.  §  76; 
Mftcben,  Modem  Corporations,  §  468; 
Thayer  t.  Nehalen  Mill  Co.  31  Or.  437,  51 
Pu.  202;  Burkamp  t.  Healey,  24  Ky.  L. 
Bep.  1296,  72  S.  W.  759;  Strop  v.  Hughes, 
123  Mo.  App.  547,  101  S.  W.  146. 

Defendants  converted  the  seventy  bales 
of  cotton  covered  by  complainant's  trust 
d«d,  which  they  received. 

Xewsom  v.  Hoffman,  124  Tenn.  369,  137 
S.  W.  490;  Taylor  v.  Pope,  5  Coldw.  413; 
Roach  V.  Turk,  9  Heisk.  708,  24  Am.  Rep. 
360;  Godwin  v.  Taenzer,  122  Tenn.  101, 
119  S.  W.  1133;  State  v.  J.  W.  Kelly  Co. 
123  Tenn.  556,  36  L.R.A.(NJS.)  171,  133  S. 
W.  1011;  Scruggs  v.  Davis,  5  Sneed,  261; 
Three  States   Lumber   Co.   v.   Blanks.    118 


I  Tenn.  627,  102  S.  W.  79;  Hughes  v.  Abston, 
105  Tenn.  70,  68  S,  W.  296;  Clark  &  S. 
Agency,  §  875;  14  Cyc.  140;  Flannery  v. 
Harley,  117  6a.  483,  43  S.  E.  765;  Miller 
v.  Wilson,  98  Ga.  567,  58  Am.  St.  Rep.  319, 
25  S.  £.  578;  Arkansas  City  Bank  v.  Cas- 
sidy,  71  Mo.  App.  186;  Swim  v.  Wilson.  13 
L.R.A.  605,  note;  Johnson  v.  Martin,  87 
Minn.  370,  59  L.R.A.  733,  94  Am.  St.  Rep. 
706,  92  N.  W.  221;  Ccrkel  v.  Waterman,  63 
Cal.  34 ;  Kimball  v.  Billings,  55  Me.  147,  92 
Am.  Dec  581;  Koch  v.  Branch,  44  Mo.  543, 
100  Am.  Dec.  324;  Brown  v.  James  H. 
Campbell  Co.  44  Kan.  237,  21  Am.  St.  Rep. 
274,  24  Pac.  492;  Merchants'  &  P.  Bank  v. 
Meyer,  56  Ark.  499,  20  S.  W.  406;  White 
V.  Boyd,  124  N.  C.  177,  32  S.  E.  495 ;  28  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  679;    Cooley, 


be  acted  in  good  faith  and  without  actual 
Dotiee  of  the  mortgage. 

CaL— Swim  t.  Wilson,  90  Cal.  126,  13 
L.R.A  605,  26  Am.  St.  Rep.  110,  27  Pac.  33, 
holding  that  where  shares  of  stock  duly 
issued  bad  bees  properly  indorsed  by  the 
person  to  whom  issued,  and  were  owned  by 
another,  the  latter  was  entitled  to  recover 
from  a  broker  for  a  conversion  of  the  stock, 
where  the  broker  received  the  certificates 
from  a  person  who  had  stolen  them,  and  sold 
thftn  and  turned  the  proceeds  over  to  the 
thiff  without  knowledge  of  the  theft. 

Orkel  V.  Waterman,  63  Cal.  34,  holding 
that  the  sale  of  wheat  by  commission  mer- 
chants, and  the  payment  of  the  proceeds 
l^•T«)f  to  the  consignor,  although  they 
I'ted  in  good  faith  and  without  knowl- 
edge of  a  want  of  title  in  their  principal, 
rendered  them  liable  to  the  true  owner  for 
a  conversion  of  the  property. 

Dak.— Phillip  Best  Brewing  Co.  v.  Pills- 
^0Ty  &  H.  Elevator  Co.  6  Dak.  62,  87  N. 
W.  763,  holding  that  the  proprietor  of  an 
flevator  who  receives  mortgaged  grain  and 
mixfs  the  same  with  grain  of  his  own,  and 
i^suti  to  the  mortgagor  a  warehouse  re- 
Hpt  therefor,  vrhich  the  latter  sells  to  a 
th-rd  person  who  removes  the  wheat,  is 
liable  to  the  mortgagee  for  the  value  of 
the  wheat,  the  mortgage  being  duly  ex- 
wited  and  recorded. 

Oa.— Flannery  v.  Harley,  117  Ga.  483, 
4^  S.  E.  765,  holding  cotton  brokers  liable 
lor  conversion  of  cotton,  although  they  ac- 
quired possession  thereof  in  the  unuil 
I'jtine  of  business  from  one  having  its 
rastody  under  an  apparent  claim  of  right, 
▼here  they  advaaoed  to  their  principal 
Bosey  thereon  without  knowledge  that  the 
cotton  belonged  to  another  and  subse- 
qncBtly  sold  it  and  reimbursed  themselves 
for  the  advances  made,  and  credited  the 
apparent  owner  with  the  balance  of  the 
proceeds  of  the  sale. 

Ind.~Port  V.  Wells,  14  Ind.  App.  631, 
i6  Am.  St  Rep.  316,  43  N.  E.  155,  holding 
A  cattle  broker  guilty  of  conversion  where 
be  receives  stolen  cattle,  sells  the  same,  and 
tama  the  proceeds  over  to  the  thief. 

^Jd — ^Poole  V.  Adkisson,  1  Dana,  110, 
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holding  an  agent  liable  to  the  true  owner 
for  the  conversion  of  property,  where  he 
sells  the  same  and  parts  with  the  posses- 
sion thereof  before  any  demand  is  made  up- 
on him  by  the  true  owner,  and  without  any 
knowledge  of  the  claim  of  the  latter,  it 
not  appearing,  however,  that  he  had  turned 
the  proceeds  of  the  sale  over  to  his  prin- 
cipal before  demand  had  be«i  made  upon 
him  for  the  property. 

Me.— Wing  v.  Milliken,  91  Me.  387,  64 
Am.  St.  Rep.  238,  40  Atl.  138,  holding  that 
an  agent,  in  causing  lumber  to  be  sorted, 
culled,  and  bunched,  and  a  large  portion 
of  it  sold,  exercised  dominion  and  owner- 
ship in  exclusion  and  defiance  of,  or  incon- 
sistent with,  the  interest  and  ownership  of 
the  true  owner,  rendering  him  liable  as  for 
an  unlawful  conversion. 

McPheters  v.  Page,  83  Me.  234,  23  Am. 
St.  Rep.  772,  22  Atl.  191,  holding  that 
where  officers  unlawfully  seize  carcasses 
of  deer  in  transit,  a  butcher,  in  cutting 
the  same  up  and  delivering  it  for  them, 
renders  himself  Uable  to  &e  true  owner 
for  the  conversion  thereof. 

Kimball  v.  Billings,  55  Me.  147,  92  Am. 
Dec.  581,  holding  tluit  an  agent  receiving 
and  selling  negoSable  United  States  bonds 
is  liable  to  the  true  owner  for  the  conver- 
sion thereof,  altiiough  at  the  time  of  the 
sale,  and  when  he  paid  the  proceeds  over 
to  his  principal,  he  had  no  knowledge  or 
suspicion  of  any  defect  in  the  latter's  title. 
But  compare  with  Spooner  v.  Holmes,  102 
Mass.  563,  3  Am.  Kep.  491,  which  dis- 
tinguishes between  the  liability  of  an  agent 
for  disposing  of  negotiable  instruments, 
and  his  liability  for  disposing  of  other 
personal  property,  where  he  acts  under 
the  avtiiority  of  someone  other  than  the 
true  owner. 

Richardson  v.  Kimball,  28  Me.  463,  as- 
serting the  rule  that  an  agent  is  liable 
for  misfeasance  to  the  owner  of  property, 
a^hough  he  acted  under  the  direction  of 
his  jHincipal. 

Minn.— Johnson  v.  Martin,  87  Minn.  370, 
59  L.R.A.  733,  94  Am.  St.  Rep.  706,  92 
N.  W.  221,  holding  that  commission  mer- 
chants or  factors  receiving  wheat  through 
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Torts,    p.    624;    38    Cyc.    2026;    Boiling   ▼. 
Kirby,  24  Am.  St.  Rep.  798,  note 
Mr.  Percy  Pin  lay  for  appellees. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  bill  in  the  present  case  was  brought 
to  recover  the  value  of  sevcrnty  bales  of  cot- 
ton alleged  to  have  been  wron^rfully  con- 
verted by  the  defendants.  The  defense  in- 
terposed was  that  W.  M.  Ball  &  Company 
were  cotton  factors  in  the  city  of  Memphis, 
that  the  cotton  was  shipped  to  them  by  one 
W.  H.  Barnes  in  his  own  name,  was  received 
by  them  in  the  regular  course  of  their  busi- 
ness for  sale,  was  sold  by  them  *n  the  usual 
way,  and  the  proceeds   paid  over  in  good 


faith  to  Barnes,  their  prineipa\  all  before 
they  had  any  notice  of  complainant's  inter- 
est in  the  cotton.  The  evidence  established 
the  facts  so  relied  on,  unless  the  defense  of 
the  want  of  notice  be  disproved  by  the  fact 
that  the  rights  of  complainant  were  rep- 
resented by  a  mortgage  made  by  the  owner 
of  the  cotton,  in  the  state  of  Arkansas,  and 
recorded  there,  in  the  county  where  it  was 
at  the  time  the  mortgage  was  made,  and 
that  the  mortgagor,  Lavesquo  Mercantile 
Company,  sold  and  delivered  the  seventy 
bales  in  question  to  Barnes,  in  the  state  of 
Arkansas,  in  violation  of  omp]ainant*9 
rights  under  the  mortgage,  and  Barnes  was 
thus  enabled  to  ship  the  cotton  to  Memphis 
in  his  own  name  and  have  it  sold  in  the 
manner  alreadv  stated. 


the  criminal  act  of  their  principal,  making 
advances  thereon,  selling  the  same,  and 
paying  the  proceeds  over  to  their  principal, 
are  liable  to  the  true  owner  for  the  con- 
version of  the  property,  although  thf*y  act 
in  good  faith  and  without  knowledge  of 
the  claim  of  the  true  owner. 

Dolliff  V.  Robbins,  83  Minn.  498,  85  Am. 
St.  Rep.  46(J,  86  N.  W.  772,  holding  that 
a  commission  merchant  receiving  grain 
from  a  warehouseman  who  is  in  his  debt, 
and  selling  the  same  and  applying  the  pro- 
ceeds upon  the  debt,  is  more  than  a  mere 
agent  of  the  consignor,  and  acts  in  his 
own  interest,  and  hence  he  is  liable  to  the 
true  owner  of  the  grain  for  its  conver- 
sion. 

Mo. — Mohr  V.  T^ngan,  162  Mo.  474.  85 
Am.  St.  Rep.  603,  63  S.  W.  409,  holding 
that  an  auctioneer  receiving  and  aellin^r 
property  in  the  ordinary  course  of  business 
is  liable  to  the  true  owner  for  a  conver- 
sion of  the  property,  where  the  person  from 
whom  he  received  it,  and  to  whom  he  ac- 
counted for  the  proceeds  of  the  sale,  did 
not  own  it,  and  had  no  right  to  turn  it 
over  to  him  for  sale. 

Koch  V.  Branch,  44  Mo.  642,  100  Am. 
Dec.  324,  holding  that  a  person  receiving 
non-negotiable  government  vouchers,  collect- 
ing the  same,  and  paying  the  amount  over 
to  the  holder  thereof,  although  he  took  no 
compensation  therefor,  and  merely  made 
the  collection  and  remittance  as  an  accom- 
modation, was  liable  to  the  true  owner, 
from  whom  the  vouchers  had  been  stolen. 

Thompson  v.  Irwin,  76  Mo.  App.  418, 
holding,  in  an  action  for  trover  brought 
by  the  owner  of  property,  from  whom  it 
had  been  stolen,  against  the  person  sell- 
ing and  delivering  it  to  another,  that  it  is 
immaterial  whether  he  sold  as  principal 
or  as  agent. 

Arkansas  City  Bank  v.  Cassidy.  71 
Mo.  App.  186,  asserting  the  rule  that  if 
factors  or  agents  sell  or  intermeddle  with 
property,  it  is  no  answer  that  they  act  for 
another,  or  under  authority  of  another, 
who  himself  had  no  authority.  It  is  their 
business  to  know  the  character  of  the  per- 
sons with  whom  and  for  whom  thev  deal, 
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and  to  sec  to  it  that  their  principals  are 
able  to  protect  them  if  their  action  in 
reference  to  the  property  bought  or  sold 
amounts  to  a  conversion. 

LaFayette  County  Bank  v.  Metcalf,  40 
Mo.  App.  494.  holding  that  commission 
merchants,  although  acting  in  good  faith 
in  the  matter,  who  received  cattle  from 
the  owner  and  mortgagor  thereof,  and 
sold  the  same  in  the  usual  <!onrse  of  their 
business,  paying  the  proceeds  of  the  sale 
over  to  their  principal,  are  liable  to  tlit* 
mortgagee  of  the  cattle  for  their  conversion, 
although  they  had  no  notice  of  the  mortgage, 
which  was  duly  recorded  in  the  county 
from  which  the  cattle  were  shipped.  ThV 
theory  of  this  decision  is  that  the  cattle 
were  sold  to  be  slaughtered,  and  that  there- 
fore the  act  of  the  agent  destroyed  all 
opportunity  of  the  true  owner  to  follow 
the  cattle  and  recover  them. 

Neb. — Stevenson  v.  Valentine,  27  Neb.  338, 
43  N.  W.  107,  holding  that  an  attorney  at 
law  who  takes  possession  of  personal  prop- 
erty, and  sells  it  for  his  client,  is  liable  to 
the  true  owner  for  its  conversion. 

Nev. — Bercich  v.  Marye,  9  Nev.  312,  13 
Mor.  Min.  Rep.  544,  holding  that  a  broker 
engaged  in  the  buying  and  selling  of  stock 
in  the  usual  course  of  business,  who  re- 
ceives and  sells  certificates  of  stock  and 
pays  the  proceeds  of  the  sale  over  to  the 
holder  of  the  certificates,  is  liable  in  trover 
for  the  conversion  of  the  stock,  to  the  true 
owner,  from  whom  it  had  been  stolen,  al- 
though the  stock  was  indorsed  in  blank, 
it  not,  however,  being  negotiable. 

N.  Y.— Spraights  v.  Hawley,  39  N.  Y. 
441,  100  Am.  Dec.  452,  holding  that  an 
agent  selling  mortgaged  property  for  the 
mortgagor  is  liable  to  the  mortgagee  for 
its  conversion,  although  he  had  no  notice 
of  the  mortgage,  which  was  duly  filed  for 
record. 

Everett  v.  Coffin,  6  Wend.  603,  22  Am. 
Dec.  551,  holding  it  to  be  no  defense  to  an 
action  in  trover,  that  the  defendant,  in 
disposing  of  the  plaintiff's  property,  acted 
under  orders  of  a  third  person,  who  him- 
self had  no  authority  in  the  matter,  or 
right    to    the    property,    even    though    the 
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The  chancellor  dismissed  the  bill,  and  the 
complaiiiant  has  appealed. 

Ihe  general  rule  of  the  common  law  is 
that  any  assertion  of  dominion  over  the 
personal  property  of  another,  against  his 
viS,  is  a  conversion,  for  which  the  wrong- 
doer may  be  held  liable,  and  it  seems  that 
the  defendant  cannot  justify  by  showing  he 
had  at  the  time  no  notice  of  the  complain- 
tnts  rights.  Under  this  rule  the  defend- 
ints  in  Taylor  ▼.  Pope,  6  Coldw.  413,  were 
held  liable,  in  which  case  the  facts  raised 
sabstanttaUy  the  same  question  we  now 
have  before  ns.  But  in  the  later  case  of 
Soach  ▼.  Turk,  9  Heisk.  708,  24  Am.  Rep. 
360,  the  ease  of  Taylor  v.  Pope  was  care- 
fully re-examined  and  was  overruled.  The 
principle  laid   down,  or  distinction  taken, 


in  Roach  v.  Turk,  was  that,  where  an  agent 
receives  property  from  his  principal  for 
sale,  and  sells  it,  and  accounts  to  his  prin- 
cipal for  it,  in  good  faith,  it  must  appear, 
bejfore  liability  can  be  fastened  on  him,  that 
there  was  by  him  the  assertion  of  a  domin- 
ion adverse  to  that  of  the  true  owner  after 
notice  of  such  true  owner's  rights.  It  was 
held  that,  inasmuch  as  the  defendants  there- 
in, who  were  cotton  factors,  had  sold  the 
cotton,  and  had  paid  over  the  proceeds  to 
the  person  purporting  to  be  the  true  owner, 
from  whom  they  had  received  it  for  sale,  in 
good  faith,  before  they  had  notice  of  plain- 
tiffs rights,  and  so  had  neither  the  prop- 
erty nor  its  proceeds  in  their  hands  when 
plaintiff  made  demand  on  them,  they  could 
not  be  said  to  have  knowingly  or  conscious- 


agent  in  making  the  sale  acted  without 
fraud  and  in  ignorance  of  the  plaintiff's 
title. 

Anderson  ▼.  Nicholas,  6  Bosw.  121, 
holding  a  person  liable  for  converting 
shares  of  stock,  although  he  acted  as  agent 
in  receiving  the  same,  and  in  employing 
a  third  person  to  sell  it  for  him,  where  he 
received  the  proceeds  of  the  sale  and  turned 
the  same  over  to  his  principal, — affirmed 
in  28  N.  Y.  600,  on  the  ground  that  the 
defendant  waa  the  purchaser  of  the  stock, 
sad  had  sufficient  notice  to  put  him  upon 
inquiry  as  to  the  title  to  the  stock  and 
the  right  to  seU  it. 

N.  C.— White  y.  Boyd,  124  N.  C.  177,  32 
S.  E.  495,  holding  that  a  tobacco  ware- 
houseman receiving  tobacco  to  sell  on  com- 
mission, and  not  for  storage,  who  sells  the 
same  and  accounts  to  the  consignor  for  the 
proceeds,  although  he  acts  in  good  faith 
in  the  matter  and  without  knowledge  of 
any  lack  of  title  in  his  consignor  is 
neverthelesa  liable  for  the  conversion 
thereof  to  the  mortgagee  of  the  tobacco, 
holding  under  a  duly  recorded  mortgage. 

Ohio— Miller  Bros.  v.  Laws,  6  Ohio  Dec. 
Beprint»  736,  holding  that  a  factor  selling 
ttolen  goods,  although  acting  in  good  faith 
in  the  matter  and  without  knowledge  that 
his  principal  had  stolen  them,  is  neverthe-. 
less  liable  to  the  true  owner  for  the  con- 
version thereof. 

Pa.— Tham  ▼.  Fish,  12  W.  N.  0.  94, 
holding  an  agent  liable  for  selling  stolen 
property,  although  he  had  turned  the  pro- 
ceeds of  the  sale  over  to  his  principal 
without  knowledge  of  the  latter's  lack  of 
title. 

Tenn. — Hughes  v.  Abston,  106  Tenn.  70, 
S8  8.  W.  290,  holding  that  a  commission 
merchant  is  liable  to  a  mortgagee  of  prop- 
ertr  which  he  sells  for  the  mortgagor, 
altoough  he  paid  the  proceeds  of  the  sale 
over  to  the  latter  before  he  received  actual 
notice  of  the  mortgage,  the  mortgage,  how- 
ever, being  duly  registered. 

Tex. — ^liempner  v.  Thompson,  45  Tex. 
Civ.  App.  267,  100  S.  W.  351,  holding  a 
cotton  broker  liable  to  the  true  owner  of 
cott<m,  where  he  received  and  sold  the 
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cotton  for  a  third  person  having  no  title 
thereto,  where  he  credits  upon  the  account 
of  such  third  person  the  proceeds  of  the 
sale,  the  true  owner  not  having  by  any 
act  of  his  misled  the  broker  to  his  detri- 
ment. 

Kauffman  v.  Beasley,  64  Tex.  563,  hold- 
ing an  agent  receiving  property  from  a  per- 
son without  title  thereto,  and  advancing 
money  thereon,  by  afterward  shipping  it 
to  a  distant  place  for  sale,  guilty  of  un- 
lawfully converting  the  property. 

Eng. — Binns  v.  Pigot,  9  Car.  &  P.  208, 
holding  a  person  guilty  of  conversion  in 
receiving  and  selling  a  horse  for  an  inn- 
keeper upon  an  alleged  lien  for  its  board, 
where  the  innkeeper  had  no  lien  on  the 
horse,  owing  to  the  fact  that  it  was  not 
left  with  him  by  the  owner  or  a  guest. 

Perkins  v.  Smith,  Sayer,  40,  1  Wils.  328, 
holding  a  servant  guilty  of  conversion  in 
receiving  goods  from  a  bankrupt,  although 
at  the  orders  of  his  master,  and  selling  the 
same  for  the  latter. 

Featherstonhaugh  v.  Johnston,  8  Taunt. 
237,  holding  a  consignee  of  goods  who  sells 
the  same  for  the  consignor  liable  to  the 
true  owner  for  the  conversion  of  the  goods, 
although  he  acts  in  good  faith  and  without 
notice  of  title  in  the  latter. 

Parker  v.  Godin,  2  Strange,  813,  holding 
that  a  person  pledging  for  another  prop- 
erty which  the  latter  is  not  entitled  to  be- 
comes liable  to  the  true  owner  for  a  con- 
version of  the  property. 

Rule   as  to  factors,  brokers,   and   commis- 
sion  merchants. 

As  already  suggested,  in  some  jurisdic- 
tions an  exception  is  made  to  the  general 
rule  holding  agents  liable  to  the  true  owner 
where  they  sell  the  latter's  property,  where 
it  is  intrusted  with  them  for  that  purpose 
by  their  principal,  in  favor  of  factors  and 
commission  merchants,  although  even  as  to 
this  exception,  the  cases  making  the  same 
are  in  the  minority. 

Thus,  in  the  following  cases  the  general 
rule  has  been  applied  to  factors,  brokers, 
and  commission  merchants,  and  they  have 
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ly  asserted  any  claim  to  the  property  or  its 
proceeds  against  the  plaintiff.  So  it  was 
said  there  was  no  conversion  in  law.  This 
case  was  followed  in  the  subsequent  cases 
of  Frizzell  v.  Rundle,  88  Tenn.  396,  17  Am. 
St.  Rep.  908,  12  S.  W.  918;  Bank  of  Louis- 
ville V.  Hill,  99  Tenn.  42,  41  S.  W.  349,  and 
Embry  v.  Galbreath,  110  Tenn.  297,  75  S. 
W.  1016.  But  there  was  an  intermediate  de- 
cision, Hughes  V.  Abston,  105  Tenn.  70,  58 
S.  W.  296,  which,  it  is  supposed,  in  effect 
overruled  Roach  v.  Turk,  since,  although 
that  case  was  not  cited,  nor  apparently  in 
the  mind  of  the  court,  the  result  reached,  in 
disposing  of  the  first  ground  of  demurrer 


therein  considered,  could  not  have  been  at- 
tained if  the  principle  laid  down  in  Roach 
v.  Turk  had  been  recognized  as  authorita- 
tive. The  complainants  rely  on  Hughes  v. 
Abston  and  Taylor  v.  Pope,  treating  the  lat- 
ter case  as  revived  and  rehabilitated  as  an 
authority  by  the  former.  They  also  rely 
upon  tne  common-law  authorities  support- 
ing those  two  cases,  and  many  authorities 
from  our  sister  states.  The  defendants  rely 
upon  Roach  v.  Turk  and  the  cases  based 
thereon. 

In  view  of  the  very  careful  and  elaborate 
consideration  of  the  question  in  Roach  v. 
Turk,  and  the  solemn  determination  in  that 


been  held  liable  to  the  true  owner  of  prop- 
erty which  they  have  sold  for  another: 
Swim  V.  Wilson,  90  Cal.  126,  13  L.R.A. 
605,  25  Am.  St.  Rep.  110,  27  Pac.  33;  Cer- 
kel  V.  Waterman,  63  Cal.  34;  Flannery  v. 
Ilarley,  117  Ga.  483,  43  S.  E.  765;  Fort  v. 
Wells,  14  Ind.  App.  531,  56  Am.  St.  Rep. 
310,  43  N.  E.  155;  Johnson  v.  Martin,  87 
Minn.  370,  59  L.R.A.  733,  94  Am.  St.  Rep. 
706,  92  N.  W.  221 ;  LaFayette  County  Bank 
V.  Metcalf,  40  Mo.  App.  494;  Bercich  v. 
Marye,  9  Nev.  312,  13  Mor.  Min.  Rep.  544; 
Miller  Bros.  v.  Laws,  6  Ohio  Dec.  Reprint, 
730;  Hughes  v.  Abston,  105  Tenn.  70,  58  S. 
W.  296. 

And  the  rule  has  been  asserted  that  if 
factors  or  agents  sell  or  intermeddle  with 
the  property  of  another,  it  is  no  answer  to 
the  claim  of  the  true  owner  that  they 
acted  for  another  or  under  authority  of 
another,  who  himself  had  no  authority; 
it  is  their  business  to  know  the  char- 
acter of  the  persons  with  whom  and 
for  whom  they  deal,  and  to  see  to 
it  that  their  principals  are  able  to  pro- 
tect them  if  their  action  in  reference  to  the 
property  bought  or  sold  amounts  to  a  con- 
version. Arkansas  City  Bank  v.  Cassidy, 
71  Mo.  App.  186.  To  the  same  effect  is 
Everett  v.  Coffin,  6  Wend.  603,  22  Am.  Dec. 
551. 

But  in  Abernathy  v.  Wheeler,  13  Ky.  L. 
Rep.  730,  citing  Nash  v.  Page,  80  Ky.  544, 
44  Am.  Rep.  490,  it  is  said  that  a  public 
warehouseman  assumes  an  obligation  to 
serve  the  entire  public.  He  is  put  upon  the 
same  footing  with  the  innkeeper  and  com- 
mon carrier,  and  has  no  right  to  refuse  to 
receive  and  sell  the  tobacco  of  the  pur- 
chaser or  owner  when  shipped  to  him,  hence 
he  is  not  at  his  peril  required  to  know  of 
any  defects  in  the  consignor's  title,  the 
court  remarked  that  "to  say  that  he  must 
know  at  his  peril  that  the  party  from  whom 
he  sells  is  the  owner  or  authorized  con- 
signor of  the  tobacco  would,  in  effect,  either 
operate  to  stop  his  business,  or  require 
him  to  place  such  a  value  upon  his  services 
as  to  make  it  onerous  upon  his  customers." 

And  this  is  also  the  doctrine  of  the 
Tennessee  court  as  shown  in  J.  T.  Fabqason 
Co.  V.  Ball,  and  this  rule  apparently  ap- 
plies to  agents  generally  in  that  jurisdic- 
tion. See  Roach  v.  Turk,  9  Heisk,  708,  24  ' 
:>0  L.R.A.(N.S.) 


Am.  Rep.  360,  referred  to  and  commented 
on  in  J.  T.  Fabgason  Co.  v.  Ball. 

It  has  been  held  that  the  true  owner  of 
property  cannot  hold  the  factor  for  the 
conversion  of  the  property,  where  he  re- 
ceived it  from  a  third  person  and  sold  it 
for  the  latter  in  good  faith  and  without 
knowledge  of  a  defect  in  his  title,  and  where 
he  advances  money  to  the  consignor  on  the 
consignment,  and  after  the  sale  credited 
him  with  the  proceeds  thereof.  Bullitt  v. 
Walker,  12  La.  Ann.  276. 

In  Kempner  v.  Thompson,  45  Tex,  Civ. 
App.  267,  100  S.  W.  351,  the  rule  is  as- 
serted that  if  the  owner  of  property,  by 
his  own  act,  invests  a  third  person  with 
the  indicia  of  ownership,  thereby  enabling 
him  to  impose  upon  a  cotton  broker  and 
induce  the  latter  to  believe  that  he  is  the 
owner  of  the  property,  thereby  securing 
an  advancement  upon  it,  the  broker  is 
protected  to  the  extent  of  the  advancement. 

It  has  been  held  that  a  tobacco  ware- 
houseman receiving  tobacco  to  sell  on  com- 
mission, and  not  for  storage,  who  sells  the 
same  and  accounts  to  the  consignor  for 
the  proceeds,  is  liable  to  a  mortgagee  of 
the  tobacco  holding  under  a  duly  recorded 
mortgage,  although,  in  making  the  sale,  the 
warehouseman  acts  in  good  faith  and  with- 
out knowledge  of  the  mortgage.  White  v. 
Boyd,  124  N.  C.  177,  32  S.  E.  495. 

Where  notice  is  given  such  a  ware- 
houseman of  the  claim  of  a  third  person 
Before  the  sale,  or  before  the  proceeds  of 
the  sale  had  been  turned  over  to  the  con- 
signor, unless  the  title  of  the  true  owner 
is  then  recognized,  the  factor  or  ware- 
houseman becomes  liable  to  him  for  the 
conversion  of  the  property.  Fields  Bros.  v. 
Blane,  18  Kv.  L.  Rep.  675,  37  S.  W.  850. 

Where  a  factor  at  the  time  cotton  is  con- 
signed to  him  for  sale,  or  before  he  has 
paid  over  the  proceeds  of  a  sale  to  the  con- 
signor, is  notified  of  rights  therein  su- 
perior to  those  of  the  consignor,  he  be- 
comes liable  to  the  holder  of  the  superior 
rights,  if  he  thereafter  sells  the  cotton  or 
turns  over  the  proceeds  to  the  cohsignor. 
Ledoux  V.  Anderson,  2  La.  Ann.  558; 
Ledoux  V.  Cooper,  2  La.  Ann.  586. 

So,  whore  a  factor  occupies  the  dual 
character  of  creditor  and  factor  with 
reference  to  a  shipment  of  goods  to  be  sold 
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etse  that  Taylor  y.  Pope  should  be  over- 
ruled, the  obvious  hardship  of  holding  a 
mfre  agent,  who  had  in  good  faith  received 
property  from  and  returned  it  or  its  pro- 
f»^s  to  his  principal,  guilty  of  denying 
a  ri^ht  of  which  he  had  never  heard,  or  of 
which  he  had  never  had  any  legal  notice, 
and  it  not  being  shown  that  he  was  guilty 
of  any  negligence  in  not  acquiring  knowl- 
f^:;e,  and  in  view  of  the  fact  that  Roach 
T.  Turk  had  been  regarded  as  law  for  nearly 
thir.y  years  when  Hughes  v.  Abston  was 
dtcided,  and  had  been  recognized  in  two 
published  opinions,  and  the  fact  that  the 
^reat  line  of  business  to  which  it  applies 


had  been  in  this  state  long  adjusted  to  it, — 
we  say,  in  view  of  all  of  these  considera- 
tions, we  should  be  unwilling,  at  this  late 
day,  to  formally  overrule  that  case,  or  to 
dissent  from  its  doctrine,  even  if  we  were 
of  the  opinion  that  it  was  erroneously  de- 
cided. It  is  almost  as  important  that  the 
law  should  be  certain  as  that  it  should  be 
sound.  The  rule  of  stare  decisis  is  one  of 
commanding  importance,  giving,  as  it  does, 
firmness  and  stability  to  principles  of  law 
evidenced  by  judicial  decisions,  and  so  en- 
abling the  people  to  safely  judge  of  their 
legal  rights.  Differentiations,  distinctions, 
limitations,  and  advances  must  from  time  to 


by  him  for  the  shipper,  and  advances  money 
to  the  consignor  to  apply  on  the  shipment, 
although  doing  so  upon  faith  of  his  owner- 
ship of  the  property,  where  he  sells  the 
property,  but  before  applying  the  proceeds 
I'f  the  sale  upon  the  indebtedness,  he  re- 
ceives notice  of  the  title  in  a  stranger,  he 
is  liable  to  the  latter  for  the  proceeds  of 
th^  sale.    Moore  v.  Hill,  38  Fed.  330. 

And  a  factor  with  knowledge  of  a  claim 
of  a  third  person,  who  sells  the  property 
and  turns  the  proceeds  over  to  the  prin- 
cipal, if  such  third  person  is  the  true 
f^*nor  of  the  property,  is  liable  to  him 
f<r  its  conversion.  Post  v.  Houston  Rice 
\filL  Co.  35  Tex.  Civ.  App.  642,  80  S.  W. 

And  it  has  been  held  that  a  cotton  broker 
is  liable  in  trover  to  the  true  owner  of 
cotton,  where  he  received  and  sold  the  cotton 
for  a  third  person  having  no  title  or  right 
thereto,  and  credited  upon  the  account  of 
such  third  person  the  proceeds  of  the  sale. 
Kempner  v.  Thompson,  supra. 

So,  where  a  tobacco  warehouseman  does 
not  pay  the  proceeds  of  a  sale  to  the  con- 
sienor,  but  merely  gives  him  credit  there- 
for on  account  owing,  the  warehouseman 
is  not  thereby  relieved  from  liability  to  the 
true  owner  for  the  conversion  of  the  tobacco. 
Phelps  V.  Barklej,  19  Ky.  L.  Rep.  346,  40 
S.  W.  384. 

Commission  merchants  receiving  cattle 
from  the  agent  of  the  true  owner,  and  sell- 
in<;  the  same  in  the  ordinary  course  of  their 
commission  business,  without  notice  of 
vant  of  title  in  their  consignor,  are  liable 
to  the  true  owner  for  a  conversion  of  the 
prop4»rty,  where  they  refuse  to  give  in- 
fonr^tion  as  to  the  identity  of  the  pur- 
chaser of  the  cattle,  thereby  preventing  the 
true  owner  from  having  recourse  to  such 
purchaser.  Cassidr  Bros.  &  Co.  v.  Elk 
GroTe  Land  ft  Cattle  Co.  68  111.  App.  39. 

Compare  with  Greer  v.  Newland,  70  Kan. 
313,  70  L.RJk.  654,  109  Am.  St.  Rep.  424, 
77  Pae.  98,  78  Pac.  835,  holding  a  com- 
BUMion  merchant  receiving  mortgaged  per- 
sonal property  for  sale,  selling  the  same, 
tnd  paying  the  proceeds  to  the  consignor, 
not  liable  to  the  true  owner  in  an  action 
upon  an  implied  contract,  the  tort  being 
vaived,  the  commission  merchant  having 
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)  no  knowledge  of  the  mortgage  although  it 
was  duly  recorded. 

Where  agent  does  not  take  manual  posses- 
sion of  the  property. 

Many  of  the  cases  holding  an  agent 
liable  to  the  true  owner  of  property  which 
he  sells  for  his  principal  base  his  liability' 
on  the  ground  that  a  person '  who  inter- 
meddles with  another's  property  must  know 
that  the  persons  for  whom  he  is  acting  are 
the  owners  thereof  and  have  the  right  to 
dispose  of  it.  Thompson  v.  Irwin,  76  Mo. 
App.  418. 

And  it  has  been  said  that  any  distinct 
act  of  dominion  over  property  in  denial 
of  the  owner's  right,  or  inconsistent  with 
it,  amounts  to  a  conversion,  and  it  is  im- 
material whether  or  not  the  person  acted 
as  agent  or  principal  in  the  matter,  for,  if 
the  principal  is  a  wrongdoer,  the  agent  is 
also.  McPheters  v.  Page,  83  Me.  234,  23 
Am.  St.  Rep.  772,  22  Atl.  101. 

The  logical  sequence  of  this  reasoning 
is  to  be  found  in  Johnson  v.  Martin,  87 
Minn.  370,  59  L.R.A.  733,  94  Am.  St.  Rep. 
706,  92  N.  W.  221.  where  the  court  dis- 
tinguishes between  the  liability  of  an  agent 
to  the  true  owner  for  converting  property, 
in  cases  where  he  comes  into  the  actual 
possession  of  the  propertv  and  upon  sell- 
ing the  same  for  nis  principal  turns  the 
possession  over  to  the  purchaser,  and  in 
cases  where  the  agent  does  not  take  the 
manual  possession  of  the  property,  but 
merely  receives  warehouse  receipts  there- 
for and  acts  for  his  principal  in  trans- 
ferring these  warehouse  receipts  to  a  pur- 
chaser of  the  property,  as  in  the  case  of 
Leuthold  v.  Fairchild,  35  Minn.  99,  27  N. 
W.  603,  28  N.  W.  218.  In  the  Leuthold 
Case  it  is  held  that  a  bank  which  receives 
as  consignee  warehouse  receipts  from 
a  warehouseman,  a)id  at  his  request 
transfers  them  to  a  third  person,  is  not 
liable  to  the  persons  owning  the  prop- 
erty covered  by  the  receipts,  who  had  de- 
posited the  grain  mentioned  therein  with 
the  warehouseman,  where  it  acts  in  good 
faith  in  the  matter  and  without  knowl- 
edge of  these  facts.  But  it  has  been  held 
that  a  person  in  good  faith  acting  as  agent 
in  receiving  certificates  of  stock,  who  em- 
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time  be  made,  it  U  true,  in  order  to  keep 
the  law  in  harmony  with  the  common  sense, 
common  conscience,  and  common  sense  of 
justice  of  each  succeeding  age  which  it 
serves;  but  these  should  be  so  gradual  that 
the  new  truly  grows  out  of  the  old,  as  the 
product  of  a  changing  enyironment,  being 
but  the  adaptation  of  old  principles  to  new 


facts,  and  thus  causing  little,  if  any,  shock 
to  existing  rights.  Radical  changes  should 
be  made  by  legislation  only.  Sometimes  the 
duty  of  overruling  a  former  decision  is  im- 
perative, but  the  power  should  be  sparingly 
exercised. 

Complainant  insists  that  defendants  had 
notice  of  its  rights,  because  of  the  recorda- 


ployed  a  third  person  to  sell  the  same  for 
him,  and  received  the  proceeds  of  the  sale 
and  turned  the  same  over  to  his  principal, 
is  not  protected  as  against  the  true  owner, 
where  his  principal  had  no  title  to  or  in- 
terest in  the  stock.  Anderson  ▼.  Nicholas, 
5  Bosw.  121,  affirmed  in  28  N.  Y.  600,  on 
the  ground  that  the  defendant  purchased 
the  stock,  and  was  not  a  bona  fide  purchaser 
for  value  and  without  notice. 

And  following  the  same  reasoning,  it 
has  been  held  that  a  broker  is  not,  however, 
liable  for  the  unlawful  conversion  of  prop- 
erty where  he  does  not,  by  his  own  acts, 
affect  or  purport  to  affect  the  title  of  the 
true  owner  thereto,  as  where  he  merely 
brings  the  buyer  and  the  seller  together. 
And  this  is  true  although  the  latter  has 
no  title  to  the  property.  National  Mercan- 
tile Bank  v.  Rymill,  44  L.  T.  N.  S.  769. 

Recording  mortgage  as  notice  to  agent. 

Although  there  is  no  case  holding  that 
filing  or  recording  a  mortgage  is  necessary 
to  charge  an  agent  who  sells  mortgaged 
property  for  his  principal,  yet  in  all  the 
cases  wherein  an  agent  was  held  liable  to 
the  mortgagee,  it  appeared  that  the  mort- 
gage had  been  duly  filed  or  recorded.  See 
Merchants'  &  P.  Bank  v.  Meyer,  56  Ark. 
499,  20  8.  W.  406;  Phillip  Best  Brewing 
Co.  V.  Pillsbury  &,  H.  Elevator  Co.  6  Dak. 
62,  37  N.  W.  763 ;  LaFayette  County  Bank 
V.  Metcalf,  40  Mo.  App.  494;  Spraights  v. 
Hawley,  39  N.  Y.  441,  100  Am.  Dec.  452; 
White  V.  Boyd,  124  N.  C.  177,  32  S.  E. 
495;  Hughes  v.  Abston,  105  Tenn.  70,  58 
S.  W.  296. 

As  to  whether  a  mortgage  upon  property 
is  notice  to  a  public  warehouseman  of  the 
title  of  the  mortgagee,  in  Abemathy  v. 
Wheeler,  13  Ky.  L.  Rep.  730,  it  is  said  that 
the  mortgage  is  constructive  notice  to  "all 
persons  who  set  up  a  claim  to  the  tobacco 
adverse  to  that  of  the  mortgagee;  and  there 
can  be  no  doubt  but  what  the  mortgagee 
could  follow  and  take  the  tobacco  wherever 
he  might  find  it;  or,  if  it  has  fallen  into 
the  hands  of  one  who  has  sold  it  and  re- 
ceived the  benefit  of  the  proceeds,  there  can 
be  no  question  but  what  he  would  be 
liable  for  its  value.  And  this  is  upon  the 
ground  of  conversion, — the  purchaser  hold- 
ing the  tobacco  or  the  proceeds,  as  against 
the  mortgagee  or  owner,  is  setting  up  an 
adverse  claim,  and  is  therefore  guilty  of  a 
conversion.  But  the  agent  or  commissioii 
merchant  who  innocently  sells  it,  and,  be- 
fore notice,  pays  over  the  money  to  his 
principal  in  the  usual  course  of  business, 
is  not  setting  up  an  adverse  claim  to  the 
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party  who  is  afterwards  discovered  to  be 
the  true  owner.  He  is  but  the  innocent 
medium  through  which  the  purchaser  ob- 
tains the  property." 

Where  property  sold  is  negotiable  or  non- 
negotiable  instrument. 

A  diatinctioh  has  been  made  between  the 
liability  of  an  agent  for  selling  negotiable 
instruments  for  someone  other  than  the  true 
owner,  and  his  liability  in  this  respect  as 
to  other  forms  of  personal  property.  Thus, 
in  Spooner  v.  Holmes,  102  Mass.  503,  3 
Am.  Kep.  491,  on  the  theorv  that  coupons 
or  bonds  do  not  stand  upon  the  same  ground 
as  chattels,  it  is  held  that  a  person  receiv- 
ing negotiable  coupons  or  bonds,  selling  the 
same,  and  accounting  to  his  principal  for 
the  proceeds  thereof,  is  not  liable  to  the 
true  owner  for  the  conversion  of  the  in- 
struments, although  his  principal  had 
stolen  them,  the  agent  accounting  in  good 
faith,  and  without  knowledge  of  this  fact, 
and  not  being  guilty  of  gross  negligence  in 
not  ascertaining  it. 

Compare  with  Kimball  v.  Billings,  55  Me. 
147,  92  Am.  Dec.  581,  holding  that  an 
agent  receiving  and  selling  negotiable  Unit- 
ed States  bonds  is  liable  to  the  true  owner 
for  the  conversion  thereof,  although  at  the 
time  of  the  sale,  and  when  he  paid  the  pro- 
ceeds over  to  his  principal,  he  had  no  knowl- 
edge or  suspicion  of  any  defect  in  the  lat- 
ter's  title. 

A  broker  buying  and  selling  shares  of 
stock,  who  in  the  usual  course  of  business 
receives  and  sells  certificates  of  stock 
which  had  been  stolen  from  the  true  owner, 
where  the  stock  was  non-negotiable  although 
indorsed  in  blank,  is  liable  to  the  true 
owner  for  the  conversion  of  the  stock. 
Bercich  v.  Marye,  9  Nev.  312,  13  Mor. 
Min.  Rep.  544. 

And  see  Koch  v.  Branch,  44  Mo.  542,  100 
Am.  Dec.  324,  holding  that  a  person  col- 
lecting for  another  non-negotiable  govern- 
ment vouchers,  paying  the  proceeds  there- 
of over  to  his  principal,  is  liable  to  the 
true  owner  from  whom  the  vouchers  had 
been  stolen,  although  he  took  no  com- 
pensation therefor,  merely  making  the  col- 
lection and  remittance  as  an  accommoda- 
tion. 

And  see  Anderson  ▼.  Nicholas,  5  Bosw. 
121,  holding  a  person  liable  for  converting 
shares  of  stock,  although  he  acted  as  agent, 
where  his  principal,  however,  had  no  title 
to  the  stock,  affirmed  in  28  N.  Y.  600,  on 
the  ground  that  the  defendant  purchased 
the  stock,  and  in  so  doing  did  not  act  in 
good  faith.  A.  Q.  S. 
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tion  of  the  mortgage  in  Arkansas,  citing 
KewBum  y.  Hoffman,  124  Tenn.  360,  137  S. 
W.  490.  In  that  case  it  was  held  that  by 
comitj  a  forei£rn  mortgage,  duly  recorded 
ia  the  foreign  jurisdiction,  and  valid  there, 
would,  on  removal  of  the  property  to  this 
state  without  the  consent  of  the  mortgagee, 
protect  the  rights  of  such  mortgagee  here, 
as  against  one  who  purchased  the  property 
in  Tennessee  without  knowledge  of  such 
foreign  mortgage.  The  analogy  would  be 
complete  if  defendants  were  in  possession  of 
the  property  at  the  time  complainant  made 
demand  therefor,  or  if  they  were  in  posses- 
sion of  its  proceeds.  On  such  a  state  of 
facts  there  is  no  doubt  the  complainant 
voald  have  the  right  to  recover.  But  the 
contest  here  is  not  over  the  property  or  its 
proceeds.  The  case  cited,  therefore,  does  not 
apply.    Frizzell  v.  Bundle,  supra. 

The  result  is  the  Chancellor  committed 
Bo  error  in  dismissing  the  bill,  and  his  de- 
cree must  be  affirmed,  with  costs. 


WASHINGTON  SUPREBIB  COURT. 
(Department  No.  2.) 

C.  A.  BIRCH  and  Wife,  Bespts., 

v. 

W.  B.  ABEBCBOMBIE  et  al.,  Appts. 

(74  Wash.  486,  133  Pac.  1020.) 

Evidence  «>  burden  off  proof  —  agency 
of  <AlId  driving  automobile  —  pre- 
aamption. 

1.  The  burden  is  upon  a  parent  whose 
child  causes  an  injury  while  driving  the 
parent's  automobile,  to  overcome  the  pre- 


sumption  that  the  child  was  driving  the 
vehicle  for  the  owner. 

Evidence  —  prohibition  to  use  automo- 
bile —  sufficiency. 

2.  The  jury  may  find  that  a  child  had  not 
been  forbidden  to  run  her  father's  automo- 
bile, notwithstanding  his  testimony  that  his 
direction  that  she  should  not  do  so  was  em- 
phatic and  positive,  where  he  had  permitted 
her  to  use  it,  and  his  testimony  as  to  the 
actual  instructions  given  show  merely  ad- 
vice that  she  should  not  do  so. 

Master  and  servant  — -  child  operating 
automobile  —  servant  of  fatlier. 

3.  A  daughter,  in  using  her  father's  auto- 
mobile for  her  own  pleasure,  is  his  servant 
in  doing  so,  if  he  purchased  and  kept  the 
automobile  for  the  use  of  his  family. 

Appeal  —  error  «-  admitting  evidence 
of  liability  insurance. 

4.  It  is  reversible  error  to  admit,  in  an 
action  to  hold  the  owner  of  an  automobile 
liable  for  injury  through  collision  with  a 
pedestrian,  evidence  that  he  carried  lia- 
bility insurance,  which  is  not  cured  by 
striking  the  evidence  and  directing  the  jury 
to  disregard  it. 

Same  —  evidence  off  reffusal  to  settle. 

5.  Permitting  evidence  of  defendant's  re- 
fusal to  settle  in  an  action  to  hold  the 
owner  of  an  automobile  liable  for  injuries 
due  to  collision  with  a  pedestrian,  after 
striking  evidence  that  he  refused  to  do  so 
because  his  liability  insurance  contract  pre- 
vented such  action,  is  error,  although  no 
mention  is  nyade  in  the  testimony  admitted 
of  such  insurance. 

Same  —  motion  to  discharge  Jury  —  ef- 
fect. 

6.  A  motion  to  discharge  the  jury  be- 
cause of  the  admission  of  incompetent  evi- 
dence is  equivalent  to  a  motion  for  new 


jToie.  —  Liability  where  automohile  is 
heing  used,  by  a  member  of  oumer's 
family. 

As  to  making  prima  facie  case  of  respon- 
iibility  for  negligence  of  driver  of  automo- 
bile by  proof  of  defendant's  ownership  of 
car  or  employment  of  driver,  see  note  to 
White  Oak  Coal  Co.  v.  Bivouz,  46  L.B.A. 
(KJ3.)  1091. 

As  to  liability  to  owner  for  injuries  by 
automobile  while  being  used  by  a  servant 
or  a  third  person  for  his  own  business  or 
pleasure,  see  notes  to  Christy  v.  Elliott,  1 
LJLA.(N.S.)  216;  Hayes  v.  Wilkins,  0 
Ll]LA.(N.S.)  1035;  Jones  v.  Hoge,  14  L.R.A. 
(N.S.)  216;  Danforth  v.  Fisher,  21  L.R.A. 
(XB.)  93;  Steffen  v.  McNaughton,  26 
LRJL(N.8.)  382;  Fleischner  v.  Dugen,  33 
LAA.(N.S.)  79;  Hartley  v.  Miller,  33 
L.RJL(K.8.)  81;  Riley  v.  Boach,  37  L.B.A. 
(K.S.)  834;  and  Symington  v.  Sipes,  47 
L.RJk.(X.S.)   662. 

The  early  cases  upon  the  question  of  lia- 
bility where  automooile  is  being  used  by  a 
mfittber  of  owner's  family  are  gathered  in 
the  note  to  McNeal  v.  McKain,  41  L.R.A. 
(X.S.)  775.  and  the  present  note  includes 
M  iaLA.(X.S.) 


only    the    subsequent    decisions    upon    the 
point. 

Where  parent's  automobile  is  being  driven 
by  child,  generally. 

In  an  action  against  a  father  to  recover 
for  an  injuir  resulting  from  the  negligent 
operation  of  his  automobile  by  his  son, 
when  the  ownership  of  the  car  is  conceded, 
the  presumption  arises  that  the  son  was 
using  it  with  his  father's  consent,  and  the 
burden  is  cast  upon  the  latter  to  prove  that 
no  consent  was  given.  Hays  v.  Hogan,  — 
Mo.  App.  — ,  165  S.  W.  1125,  motion  to 
transfer  to  supreme  court  sustained  in  — 
Mo.  App.  — ,  166  S.  W.  1132. 

A  father  is  not  liable  for  any  injury  in- 
flicted by  his  automobile  while  being  driven 
by  his  son,  merely  because  of  the  relation- 
ship. Xinville  v.  NUsen,  162  N.  C.  05,  77 
S.  E.  1096, 

Apd  even  though  a  son  is  acting  as  the 
servant  of  his  father  in  driving  his  outomo 
bile,  the  latter  will  not  be  liable  for  an  in- 
jury occurring,  unless  his  son  is  at  the  time 
acting  within  the  scope  of  his  employment. 
Ibid. 


60 


WASHINGTON  SUPREME  COURT. 


trial,  for  the  purpose  of  preserving  the  er- 
rors for  consideration  on  appeal. 

Same  —  necessity  off  motion   ffor   new 
trial. 

7.  Where  the  trial  court  has  had  an  op- 
portunity to  rule  upon  an  error  claimed, 
it  may  be  reviewed  on  appeal  without  a 
formal  motion  for  new  trial. 

(July  29,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  inflicted  by  an  automobile.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Cannon,  Ferris,  A  Swan  and 
Walter  A.  White,  for  appellants: 

It  is  error  to  show  that  the  defendant 
carried  liability  insurance. 

Iverson  v.  McDonnell,  36  Wash.  73,  78 
Pac.  202;  Lowsit  v.  Seattle  Lumber  Co.  38 
Wash.  290,  80  Pac.  431;  Stratton  v.  C.  H. 
Nichols  Lumber  Co.  39  Wash.  323,  109 
Am.  St.  Rep.  881,  81  Pac.  831. 

The  parent  is  not  liable  for  the  torts  of 
his  child  solely  on  the  ground  of  relation- 
ship. 

29  Cyc.  1665;  Mirick  y.  Suchy,  74  Kan. 
715,  87  Pac.  1141,  11  Ann.  Cas.  366;  Chaa- 
tain  y.  Johns,  120  Ga.  977,  66  L.R.A.  958, 
48  S.  E.  343;  Kumba  y.  Gilham,  103  Wis. 
312,  79  N.  W.  325,  6  Am.  Neg.  Rep.  412. 

The  only  possible  theory  upon  which  the 


Where,  at  the  time  an  automobile  owned 
jointly  by  a  husband  and  wife  was  care- 
lessly operated  and  caused  injuries,  it  was 
being  used  by  the  wife  without  the  hus- 
band's participation  for  her  own  purposes, 
and  being  driven  at  the  wife's  request  by 
her  son,  who  was  the  husband's  step-son, 
the  husband  is  not  liable,  since  the  son 
was  not  acting  as  his  agent  at  the  time  of 
the  injury.  Towers  y.  Errington,  78  Misc. 
297,  138  N.  Y.  Supp.  119. 

It  has  been  held  that  an  owner  of  an  auto- 
mobile is  not  liable  for  an  injury  result- 
ing from  its  negligent  operation  while  it  is 
being  driven  by  a  niece  who  resided  in  his 
household,  but  who  at  the  time  was  not 
operating  the  machine  for  the  general  or 
special  purposes  of  the  owner,  but  for  her 
own  purposes.  Roberts  v.  Schanz,  83  Misc. 
139,  144  N.  Y.  Supp.  824. 

And  in  Loehr  v.  Abell,  174  Mich.  590, 
140  N.  W.  926,  it  was  held  that  an  owner 
of  an  automobile  was  not  liable,  on  the 
theory  that  the  car  was  being  operated  by 
his  servant,  for  an  injury  resulting  from 
its  negligent  operation  by  his  minor  son  for 
his  own  pleasure,  with  his  permission.  It 
does  not  appear  in  this  case  whether  the  car 
was  one  intended  for  the  general  use  of  the 
owner's  family  or  not. 

In  Reichardt  v.  Shard,  30  Times,  L.  R. 
81,  where  an  automobile  ran  into  another 
car  while  being  driven  by  the  owner's  son, 
who  was  accompanied  by  his  father's  chauf- 
feur, and  the  father  testified  that  he  per- 
mitted his  son  to  use  the  car,  but  never 
allowed  him  to  go  out  without  the  driver, 
it  was  held  that  the  father  never  gave  up 
control  of  the  car,  but  sent  the  driver  with 
the  son  that  he  might  see  that  the  car  was 
properly  controlled,  and  that  the  son  took 
the  place  of  the  driver  with  his  father's 
permission,  and  that  the  latter  was  there- 
tore  responsible  for  his  son's  negligence. 

— ^where  car  is  purchased  or  kept  for  use  of 

family. 

It  will  be  noticed  that  in  the  note  to 
which  this  note  is  supplementary  it  is 
stated  that  the  mere  existence  of  the  rela- 
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tion  of  parent  and  child  will  not  raise  the 
relation  of  master  and  servant,  or  create 
agency  on  the  part  of  the  child,  so  as  to 
render  the  parent  liable  for  the  child'is 
negligence  in  operating  the  former's  auto- 
mobile. 

But  it  is  laid  down  in  that  note  that 
where  it  is  further  shown  that  the  child 
acts  as  the  chauffeur  of  a  car  bought  by 
the  parent  for  the  use  of  his  family,  it  is 
generally  held  that  the  parent  is  liable  for 
the  negligence  of  the  child  while  operating 
the  machine  for  the  family's  convenience  or 
pleasure. 

It  seems  clear  that  the  owner  of.  an  auto- 
mobile who  maintains  it  for  the  general  use 
of  his  family  should  be  held  liable  for  its 
negligent  operation  by  one  of  his  children, 
whom  he  designates  or  permits  to  run  it, 
where  the  car  is  occupied  and  being  used 
at  the  time  of  the  injury  for  the  pleasure 
of  other  members  of  the  owner's  family  than 
the  child  driving  it.  Under  such  circum- 
stances the  latter  is  unquestionably  acting 
as  the  agent  or  servant  of  the  owner  in 
carrying  out  the  purposes  for  which  the  car 
was  bought,  as  much  as  if  the  owner  had 
hired  a  person  outside  of  the  family  to 
act  as  chauffeur. 

A  somewhat  different  question  arises 
where  an  injury  is  inflicted  by  the  negli- 
gent operation  of  an  automobile  purchased 
for  the  general  use  of  the  owner's  family, 
by  his  child  while  the  latter,  with  the  ex- 
press or  implied  permission  of  the  father, 
is  using  it  for  his  own  pleasure  alone. 

Probably  a  distinction  exists  between 
cases  where  the  automobile  inflicting  the 
injury  was  kept  by  the  parent  expressly  for 
the  use  and  enjoyment  of  the  family,  and 
cases,  like  Parker  y.  Wilson,  —  Ala.  — ,  43 
L.R.A.(N.S.)  87,  60  So.  150,  set  out  in  the 
earlier  note,  where  the  car  was  kept  by  the 
parent  for  another  purpose,  as  in  the  case 
referred  to,  for  the  owner's  use  in  visiting 
his  patients.  In  cases  of  the  first  class  the 
fact  that  the  car  was  apparently  being  used 
for  the  purpose  for  which  it  was  expressly 
kept  tends  in  some  degree  to  show  that  the 
operator  was  acting  as  agent  or  servapt  of 
the  owner. 
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tppellants  can  be  held  liable  is  that  an  auto- 
mobile is  a  dangerous  agency,  and  an  auto- 
mobile is  not  a  dangerous  agency. 

Jones  ▼.  Hoge,  47  Wash.  663,  14  L.R.A. 
1X5.)  216,  125  Am.  St.  Rep.  915,  92  Pac. 
«3;  Steffen  v.  McNaughton,  142- Wis.  49, 
26  L.R.A.(N.S.)382,  124  N.  W.  1016,  19 
Ann.  Caa.  1227;  Danforth  v.  Fisher,  75  N. 
E.  Ill,  21  LJLA.(N.S.)  93,  139  Am.  St. 
Rep.  670,  71  Atl.  535;  McNeil  v.  McKain, 
33  OkU.  449,  41  L.R.A.(N.S.)  776,  126  Pac. 
742;  Indiana  Springs  Co.  v.  Brown,  165 
Ind.  465,  1  L.R^.(N.S.)  238,  74  N.  E. 
615,  6  Ann.  Caa.  656,  18  Am.  Neg.  Rep. 
392;  Mclntyre  y.  Orner,  166  Ind.  57,  4 
LRJl.(N.S.)  1130,  117  Am.  St.  Rep.  358, 
76  N.  E.  750,  8  Ann.  Cas.  1087;  Christy  v. 
Elliott,  216  III.  31,  1  L.R.A.(N.S.)  215,  108 


Am.  St.  Rep.  196,  74  N.  E.  1035,  3  Ann.. 
Cas.  487;  Doran  v.  Thomsen,  76  N.  J.  L. 
754,  19  L.R.A.(N.S.)  335,  131  Am.  St. 
Rep.  677,  71  Atl.  296;  Reynolds  v.  Buck, 
127  Iowa,  601,  103  N.  W.  946,  18  Am. 
Neg.  Rep.  412. 

In  order  to  hold  defendants  W.  R.  Aber- 
crombie  and  wife  liable,  it  was  necessary  for 
plaintiffs  to  show  that  at  the  time  of  the 
accident  Frances  Abercrombie  was  driving 
the  machine  as  their  agent  or  servant,  and 
was  acting  within  the  scope  of  their  au- 
thority. 

Hart  V.  Maney,  12  Wash.  270,  40  Pac. 
987;  Lotz  v.  Hanlon,  217  Pa.  339,  10  L.R.A. 
(N.S.)  202,  118  Am.  St.  Rep.  922,  60  Atl. 
525,  10  Ann,  Cas.  731;  Jones  v.  Hoge,  47 
Wash.  663,  14  L.R.A.(N.S.)    216,   125  Am. 


While  the  question  of  the  owner's  liabil- 
ity in  such  circumstances  cannot  as  yet 
be  said  to  be  settled,  the  weight  of  author- 
ity appears  to  be  in  favor  of  the  view 
adopted  in  Bibch  ▼.  Abekcbombie,  holding 
the  parent  liable  on  the  theory  that  the 
child,  although  driving  the  car  on  the  par- 
ticular occasion  solely  for  her  own  pleas- 
ure, or  at  least  not  for  the  pleasure  of  any 
of  the  other  members  of  the  family,  was 
nevertheless  carrying  out  the  parent's  pur- 
pose, and  was  thus  acting  as  his  agent  or 
servant. 

Thus,  in  Kayser  v.  Van  Nest,  —  Minn. 
— ,  146  N.  W.  1091,  it  was  held  that  the 
aae  should  have  been  submitted  to  the  jury 
where  there  was  evidence  that  the  defendant 
in  an  action  to  recover  for  an  injury  sus- 
tained through  the  negligent  operation  of 
an  automobile,  kept  the  car  for  the  con- 
venience and  pleasure  of  himself  and  fam- 
ily, and  that  it  was  usually  driven  by  his 
nineteen-year-old  daughter,  who  was  au- 
thorized to  use  it  whenever  she  desired  to 
do  so,  and  that  on  the  day  of  the  accident 
rhe  took  the  car  and  permitted  another  to 
drive  it,  and  that  the  injury  occurred 
through  the  latter's  negligent  operation  of 
the  machine.  The  court  said:  "Defend- 
ant's daughter,  while  operating  the  car  by 
his  authority  and  upon  his  business,  was 
defendant's  servant  within  the  meaning  of 
the  rule,  and  he  was  responsible  for  her 
acts  to  the  same  extent  that  he  would  have 
been  responsible  for  the  acts  of  any  other 
terrant.  Defendant .  might  properly  make 
it  an  element  of  his  business  to  provide 
pleasures  for  his  family;  and,  as  the  car 
vas  intended  for  the  use  of  the  members 
of  the  family  for  purposes  of  pleasure  as 
veil  as  for  other  purposes,  and  the  daugh- 
ter had  authority  to  take  it  and  operate  it 
for  such  purposes,  it  was,  at  least,  a  ques- 
tion for  the  jury  whether,  at  the  time  of 
the  accident,  she  was  not  the  servant  of  de- 
fendant and  engaged  upon  the  business  of 
defendant." 

And  in  Ploetz  v.  Holt,  —  Minn.  — ,  144 
^-  W.  745,  it  was  held  that  the  case  was 
properly  submitted  to  the  jury  on  the 
qnestion  whether  the  automobile  was  being 
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used  for  a  purpose  for  which  it  was  kept 
by  the  owner,  where  there  was  evidence  that 
the  owner's  adult  son,  who  lived  at  home 
as  a  member  of  his  father's  family,  except 
when  periodically  away,  on  the  day  of  the 
accident,  had  been  at  work  for  his  father, 
and  after  finishing  his  work  he  and  a 
younger  brother,  during  the  absence  of  their 
father  and  mother,  and  without  express 
permission,  took  the  car  to  go  to  a  neigh- 
bor's, where  his  mother  and  minor  sisters 
apparently  had  gone  for  supper,  and  that 
while  using  the  car,  he  so  operated  it  as 
to  cause  the  horse  attached  to  the  buggy 
in  which  the  plaintiff  was  sitting  to  run 
away  and  injure  her,  it  appearing  also  that 
the  father  had  never  placed  any  restric- 
tions upon  the  use  of  the  car,  and  that  the 
son  had  operated  it  from  time  to  time,  but 
generally  with  the  father's  express  permis- 
sion. 

So,  in  Marshall  v.  Taylor,  168  Mo.  App. 
240,  153  S.  W.  627,  it  was  held  that  the 
son  of  the  owner  of  an  automobile  was  not, 
at  the  time  an  injury  occurred  by  its 
operation,  a  mere  servant  of  his  father, 
using  the  car  for  his  own  purpose,  but  was 
acting  as  his  father's  agent  operating  the 
car  for  one  of  the  purposes  of  its  intended 
use,  where  it  appeared  that  the  car  was 
kept  for  the  use  and  pleasure  of  the  own- 
er's family,  of  which  the  twenty-one-year- 
old  son  in  question  was  a  member;  that  he 
was  not  employed  as  a  servant  by  his 
father,  but  had  acted  as  chauffeur  for  the 
family,  and  was  permitted  to  use  the  car 
for  his  own  pleasure,  and  he  testified  that, 
at  the  time  the  injury  was  inflicted,  he  was 
running  the  car  down  town  to  keep  from 
walking,  but  it  did  not  appear  whether  he 
was  on  his  own  business  or  that  of  his 
father. 

And  in  Hays  ▼.  Hogan,  —  Mo.  App.  — , 
166  S.  W.  1125,  where  a  father  had  pur- 
chased an  automobile  for  general  family 
uses,  and  testified  that  none  of  his  children 
were  to  use  it  without  his  or  his  wife's  con- 
sent, but  that  the  use  of  it  had  never  been 
refused  when  requested,  it  was  held,  fol- 
lowing Daily  v.  Maxwell,  set  out  in  the 
earlier  pote,  and  Marshall  v.  Taylor,  supra. 


62 


WASHINGTON  SUPREME  COURT. 


St.  Rep.  015,  92  Pac.  433;  Slater  y.  Ad- 
vance Thresher  Co.  97  Minn.  305,  5  L.R.A. 
(N.S.)  698,  107  N.  W.  133;  Reynolds  v. 
Buck,  127  Iowa,  601,  103  N.  W.  946,  18 
Am.  Neg.  Rep.  412. 

Plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

Helliesen  v.  Seattle  Electric  Co.  66  Wash. 
278,  105  Pac.  458;  Fluhart  v.  Seattle  Elec- 
tric Co.  65  Wash.  291,  118  Pac.  51;  Skin- 
ner V.  Tacoma  R.  &  P.  Co.  46  Wash.  122, 
89  Pac.  488;  Southern  R.  Co.  v.  Smith,  40 
L.R.A.  746,  30  C.  C.  A.  58,  52  U.  S.  App. 
708,  86  Fed.  292. 

Messrs.  Smith  &  Mack  for  respondents. 

Ellis,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  Julia  M. 
Birch  by  being  struck  by  an  automobile 
owned  by  the  defendants  W.  R.  Abercrombie 


and  wife,  which  was  at  the  time- 
driven  by  their  daughter,  the  defendant 
Frances  Abercrombie.  The  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  the 
plaintiffs,  and  against  all  of  the  defendants, 
for  $2,0P0  aqd  costs.  The  evidence,  so  far 
as  necessary,  will  be  noticed  in  the  discus- 
sion. At  appropriate  times  the  defendant 
Frances  Abercrombie  moved  for  a  directed 
verdict,  for  a  new  trial,  and  for  judgment 
notwithstanding  the  verdict.  The  defend- 
ants W.  R.  Abercrombie  and  wife  moved 
for  a  directed  verdict  and  for  judgment 
notwithstanding  the  verdict.  All  of  these 
motions  were  overruled,  and  each  of  the  de- 
fendants appealed. 

I.  It  is  first  contended  on  behalf  of  all 
the  appellants  that  the  evidence  was  insuffi- 
cient  to  establish  any  negligence  on  the 
part  of  Frances  Abercrombie,  and  that,  in 
any  event,  the  respondent  Julia  M.  Birch 
was   guilty   of  contributory   negligence 


that  the  father  was  liable  for  an  injury 
resulting  from  its  operation  by  his  adult 
son,  who  lived  at  home  and  worked  in  a 
bank  of  which  the  father  was  president, 
where  it  appeared  that  the  car  nad  been 
left  in  front  of  the  bank  by  his  mother,  ap- 
parently for  the  son's  use,  and  that  the 
latter  took  several  employees  of  the  bank 
for  a  pleasure  ride  after  business  hours, 
during  which  the  injury  in  question  re- 
sulted, the  theory  of  the  decision  being  that 
the  son  was  acting  as  the  agent  or  servant 
of  the  father.  The  court  said:  "We  think 
that  when  an  automobile  is  provided  for 
family  use,  and  is  being  used  by  another 
member  of  the  family  than  the  owner,  but 
with  the  owner's  consent,  that  he  should 
not  be  heard  to  say  that  such  other  is  not 
his  agent  or  servant.  No  dangerous  rule  is 
thus  established,  but  one  in  harmony  with 
and  conducive  to  the  proper  recognition  of 
the  legislative  enactment.  No  part  of  the 
legislative  enactment  was  invoked  by  plain- 
tiff except  that  portion  thereof  defining  the 
degree  of  care  therein  which  the  operators 
of  automobiles  must  exercise." 

A  motion  to  transfer  this  case  to  the 
supreme  court  was,  however,  sustained  in 
—  Mo.  App.  — ,  166  S.  W.  1132,  by  a  di- 
vided court,  where  Sturgis,  J.,  in  sustain- 
ing the  motion,  said:  "I  have  no  doubt 
that  in  so  ruling  this  court  has  followed 
the  decisions  of  the  Kansas  City  court  of 
appeals  in  Marshall  v.  Taylor,  168  Mo. 
App.  240,  153  S.  W.  527,  and  Daily  v.  Max- 
well, 152  Mo.  App.  415,  133  S.  W.  351.  To 
rule  otherwise  than  we  have  would  make 
our  decision  in  this  case  in  conflict  with 
the  two  decisions  of  our  sister  court  of 
appeals  just  mentioned.  In  following  these 
decisions,  however,  it  seems  to  me  that  this 
case,  as  well  as  those  just  mentioned, 
makes  a  radical  departure  from  the  law  of 
master  and  servant  as  heretofore  existing 
in  this  state.  It  has  heretofore  been  the 
law  in  this  state  that,  in  order  to  render 
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the  master  liable  for  the  negligent  act  of 
a  servant,  that  relationship  must  exist  at 
the  time  of  such  negligent  act,  and  such 
act  must  have  been  committed  in  the  course 
of  the  servant's  employment,  and  be  con- 
nected with  some  business  of  the  master  in 
which  the  servant  is  engaged.  Garretzen 
V.  Duenckel,  50  Mo.  104,  11  Am.  Rep. 
405;  Walker  v.  Hannibal  &  St.  J.  R.  Co. 
121  Mo.  575,  584,  24  L.R.A.  363,  42  Am.  St. 
Rep.  547,  26  S,  W.  360.  These  cases  hold 
that  the  fact  that  the  alleged  servant  is 
using  the  instrumentalities  of  the  master 
at  the  time  the  accident  occurs  is  not  suffi- 
cient to  create  a  liability.  Of  course,  the 
son  may  be  his  father's  servant  and  be  en- 
gaged in  his  father's  business  in  operating 
his  automobile,  and  the  doctrine  of  re- 
spondeat superior  would  apply;  but  how  can 
it  be  said  that,  merely  because  a  father  per- 
mits his  son  to  use  his  automobile  for  tak- 
ing a  purely  pleasure  ride  of  his  own,  the 
son  is  his  servant  in  so  doing,  and  is  en- 
gaged in  the  master's  business.  If  so,  it 
may  well  be  said  that  every  instrumental- 
ity of  pleasure  furnished  by  the  father  to 
members  of  his  family  makes  each  member 
a  servant  of  the  father  in  using  the  same, 
and  such  use  a  business  of  the  father  which 
such  servant  is  prosecuting  for  him."  And 
after  further  examining  the  decision  in 
Daily  v.  Maxwell,  supra,  the  court  con- 
tinued: "I  am  persuaded  that  the  dis- 
tinction should  be  made  as  to  the  liability 
of  owners  of  automobiles  for  negligent  in- 
juries by  such  machines  different  from  that 
applied  to  owners  of  horses,  carriages,  and 
other  such  harmless  instrumentalities,  and 
thai  our  statute  contemplates  such  distinc- 
tion. To  make  such  distinction,  however,  by 
holding  that  the  relation  of  master  and 
servant  exists  between  the  father,  as  owner, 
and  a  member  of  his  family  using  the  ma- 
chine for  his  own  pleasure,  merely  because 
that  is  one  of  the  purposes  for  which  the 
machine  is  provided,  is  violative  of  the 
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a  matter  of  Uw.  We  shall  not  attempt 
an  exhaastive  review  of  the  evidence.  The 
following  will  suffice:  It  is  admitted  that 
the  appellant  Frances  Ahercrombie  was 
driving  the  automobile  north  on  Jefferson 
street  in  the  city  of  Spokane,  and  that  near 
the  intersection  of  that  street  with  First 
avenue  the  machine  struck  the  respondent 
Julia  M.  Birch,  who  was  crossing  Jeiferson 
street  diagonally  from  west  to  east;  that 
Jefferson  street  is  60  feet  wide,  and  that 
Mrs.  Birch  waa  struck  at  a  point  about  12 
feet  from  the  east  curb  of  the  street.  It 
beems  to  be  admitted,  also,  that  Mrs. 
Birch's  hearing  waa  slightly  impaired  prior 
to  the  accident.  She  testified  that  before 
leaving  the  curb  on  the  west  side  of  the 
street,  she  looked  south  on  Jefferson  street 
and  saw  nothing,  the  street  being  perfectly 
clear  for  a  distance  of  about  a  block;  that 
she  had  no  intimation  of  the  approach  of 
the  automobile  until   the   ringing   of   the 


-bell  the  instant  before  she  was  struck.  An* 
other  witness  testified,  in  substance,  that 
he  heard  the  bell  ring  violently  just  at 
the  time  the  woman  was  struck,  but  heard 
no  other  warning,  and  stated  that  if  the 
bell  had  been  sounded  before  that  time,  he 
thought  he  would  have  remembered  it,  as 
he  was  coming  down  the  street  in  the  same 
direction  as  the  automobile.  Evidence  was 
introduced  on  behalf  of  the  appellants  to 
the  effect  that  the  automobile  was  running 
slowly  at  the  time  of  the  accident,  and  that 
the  bell  was  sounded  several  times  before 
Mrs.  Birch  was  struck.  Upon  this  conflict 
of  evidence  the  questions  of  Miss  Aber- 
crombie's  negligence  in  failing  to  sound  the 
bell,  and  of  Mrs.  Birch's  contributory  negli- 
gence in  failing  to  look  south  after  leaving 
the  west  curb,  were  clearly  for  the  jury. 
We  have  so  held  repeatedly  on  facts  essen- 
tially parallel  Ludwigs  v.  Dumas,  72 
Wash.    68,    129    Pac.    903;    Hillebrant    v. 


cral  Uw  governing  the  liability  of  master 
for  the  negligent  acts  of  the  servant.  The 
rehition  of  master  and  servant  does  not 
«>pnng  from  the  family  relationship.  Paul 
V.  Hummel,  43  Mo.  119,  97  Am.  Dec.  381; 
Xe<>dle8  V.  Burk,  81  Mo.  569,  572,  51  Am. 
lUp.  251.  While  an  automobile  is  not  a 
dangerous  instrumentality  per  se  (Daily  v. 
Maxwell,  supra),  it  does  belong  to  that 
class  of  things  requiring  the  highest  degree 
of  care  in  their  use  on  public  highways. 
Such  machines  therefore  should  only  be  in- 
trusted to,  and  permitted  to  be  used  by, 
one  having  the  skill,  qualifications,  and  ex- 
perience necessary  to  use  such  high  degree 
of  care;  and  the  owner  might  well  be  held 
liable  for  negligent  injuries  resulting  from 
permitting  his  machine  to  be  run  on  a  pub- 
lic hi^way  by  one,  whether  a  member  of 
his  family,  a  servant,  or  what-not,  who,  by 
reason  of  hia  age,  lack  of  experience,  or 
»ki]l,  or  from  habits  of  carelessness  or  reck- 
lessness, 18  not  a  suitable  person  to  operate 
•o  dangerous  an  instrumentality.  This  case, 
however,  waa  not  tried  on  that  theory." 

And  a  verdict  should  be  directed  in  favor 
of  the  owner  of  an  automobile  in  an  action 
to  reeover  for  damages  resulting  from  its 
negligent  operation,  where  there  is  evidence 
that  his  son  took  the  car  against  his  posi- 
tive prohibition  for  a  pleasure  ride,  and 
that  the  injury  occurred  while  the  son  was 
rseittg  with  the  plaintiff's  car,  although 
there  waa  evidence  that  the  father  had 
bought  the  machine  for  the  use  of  himself 
ind  hia  family,  and  that  his  son  had  some- 
times acted  as  chauffeur,  and  also  that  the 
father  knew  that  his  son  was  a  careless 
driver,  but  did  not  lock  the  garage  in  which 
the  car  was  kept.    Linville  t.  Nissen,  supra. 

It  has  been  hdd  that  no  cause  of  action 
is  stated  against  an  automobile  owner  by 
a  coont  alleging  that  the  defendant,  a 
vidow,  having  exclusive  control  of  her 
minor  daughter,  was  the  owner  of  an  auto- 
BMbile;  that  her  daughter  was  riding  in 
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the  car,  having  authority  and  command  over 
its  movements;  and  that  it  was  b^ing  driven 
by  a  certain  third  party  when  it  negligent- 
ly ran  into  and  injured  the  plaintiff,  there 
being  no  allegation  connecting  the  owner 
with  the  alleged  injury,  and  the  fair  infer- 
ence being  that  the  third  party  was  run- 
ning the  automobile  at  the  instance  of  the 
daughter.  Schumer  v.  Register,  12  Ga. 
App.  743,  78  S.  E.  731. 

And  under  a  statute  making  every  person 
liable  for  the  torts  committed  by  his  child 
or  servant  by  his  command,  or  in  the  prose- 
cution of  his  businelBS  it  was  held  that  no 
cause  of  action  would  be  stated  against  the 
owner  by  an  amendment  to  such  count,  al- 
leging that  the  automobile  was  kept  for  the 
comfort  and  pleasure  of  the  family,  who 
were  authorized  to  use  it  at  any  time  for 
such  pleasure,  since,  in  order  to  render  the 
parent  liable  under  such  statute,  the  child 
must  have  been  engaged  in  the  parent's 
business.     Ibid. 

In  Marshall  v.  Taylor,  168  Mo.  App.  240, 
163  S.  W.  527,  it  was  held  that  the  state- 
ment of  the  son  that  he  was  using  the  car 
because  he  did  not  wish  to  walk  merely 
raised  an  issue  of  fact  as  to  whether  the 
car  was  in  the  service  of  the  father  at  the 
time  the  injury  in  question  was  inflicted. 

Where  automobile  is  being  driven  by  chauf- 
feur under  orders  of  member  of  family. 

Where  a  father  keeps  an  automobile  for 
the  general  use  of  his  family,  employing  a 
chauffeur  to  operate  it  and  giving  his  sons 
general  permission  to  use  it  with  the  chauf- 
feur as  a  driver,  he  is  liable  for  an  injury 
occurring  through  its  negligent  operation 
while  it  is  bein^  used  by  his  sons  for  their 
own  pleasure  without  their  father's  special 
permission,  and  being  driven  by  the  chauf- 
feur under  the  sons'  orders.  Cohen  v.  Bor- 
genecht,  83  Misc.  28,  144  N.  Y.  Supp.  399. 
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Manz,  71  Wash.  250,  128  Pac.  892;  Lewirf 
V.  Seattle  Taxicab  Co.  72  Wash.  320,  130 
Pac.  341. 

II.  It  is  contended  on  behalf  of  appel- 
lants W.  R.  Abercrombie  and  wife,  tliat, 
even  conceding  that  a  case  was  made  as 
against  the  daughter,  the  evidence  exoner- 
ates them  from  liability,  in  that  the  auto- 
mobile was  at  the  time  in  use  by  the  daugh- 
ter for  a  purpose  of  her  own,  and  not  as 
their  servant  or  agent.  The  jury,  in  addi- 
tion to  the  general  verdict,  found  in  an- 
swer to  special  interrogatories:  (1)  That 
Frances  Abercrombie  was  at  the  time  of 
the  accident  driving  the  machine  for  her 
own  pleasure;  (2)  that  she  was  not  driv- 
ing the  machine  without  the  knowledge  or 
consent  of  her  parents,  express  or  implied; 
(3)  that  her  parents  had  not,  prior  to  the 
accident,  ordered  or  directed  her  not  to 
drive  the  machine. 

The  appellants  contend  that  the  last  two 
findings  are  without  support  in  the  evi- 
dence. This  contention  ignores  the  ad- 
mitted ownership  of  the  automobile  by  the 
appellants  W.  R.  Abercrombie  and  wife.  It 
is  well  established  that  in  cases  of  this 
kind,  where  the  vehicle  doing  the  damage 
belonged  to  the  defendants  at  the  time  of 
the  injury,  that  fact  establishes  prima  facie 
that  the  vehicle  was  then  in  the  possession 
6t  the  owner,  and  that  whoever  was  driving 
it  was  doing  so  for  the  owner.  We  have 
repeatedly  so  held.  Knust  v.  Bullock,  59 
Wash.  141,  109  Pac.  329;  Kneff  v.  San- 
ford,  63  Wash.  503,  115  Pac.  1040,  2  N. 
C.  C.  A.  422 ;  Burger  v.  Taxicab  Motor  Co. 
66  Wash.  676,  120  Pac.  519.  The  burden 
was  thus  cast  upon  the  appellants  to  over- 
come this  presumption  by  competent  evi- 
dence, and  it  was  for  the  jury  to  say  upon 
such  evidence  whether  the  burden  had  been 
sustained. 

There  was  evidence  that  the  automobile 
was  purchased  by  the  appellant  W.  R.  Aber- 
crombie for  the  use  of  his  family.  He 
testified  that  it  was  sent  in  the  morning 
of  ea«h  day  from  the  garage,  where  it  was 
kept,  to  his  home,  for  that  purpose,  and 
taken  away  in  the  evening.  On  June  5, 
1912,  both  W.  R.  Abercrombie  and  his  wife 
were  away  from  home,  and  the  daughter, 
the  appellant  Frances  Abercrombie,  enter- 
tained a  number  of  friends  at  luncheon. 
She  was  taking  them  home  in  the  auto- 
mobile when  the  accident  happened.  Both 
W.  R.  Abercrombie  and  his  wife  testified 
that  the  daughter  was  not  strong,  and  that 
running  the  machine  was  a  tax  on  her 
nerves,  and  that  for  that  reason  some  time 
before  the  accident  they  had  advised  her 
not  to  run  the  machine,  and  told  her  that 
they  would  rather  she  would  not  run  it. 
Mr.  Abercrombie  testified  that  this  was 
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"emphatic  and  positive,  in  the  shape  of  an 
order  from  parent  to  child."  This  last 
statement  was  obviously  a  conclusion,  and 
I  hardly  sustained  by  the  words  actually 
used,  as  testified  to  by  him.  In  rebuttal 
the  respondents  introduced  certain  interrcii^- 
atories  propounded  by  them  to  the  appel- 
lant W.  R.  Abercrombie  and  his  answers 
thereto.  Two  of  his  answers  read  as  fol- 
lows: "Answering  interrogatory  number 
3,  these  defendants  state  that  Frances  Aber- 
crombie was  permitted  to  use  the  electric 
vehicle  owned  by  them  at  different  times. 
Answering  interrogatory  number  4,  these 
defendants  state  that  Frances  Abercrombie 
had  used  the  electric  vehicle  owned  by  them 
on  some  occasions  prior  to  June  5,  1912." 
In  view  of  these  answers  to  the  "writteii 
interrogatories,  and  in  view  of  the  fact  that 
the  automobile  was  being  used  for  the  very 
purpose  for  which  it  was  purchased  and 
kept,  and  in  view  of  the  presumption  at- 
tending admitted  ownership,  we  cannot  say 
that  the  last  two  findings  of  the  jury  are 
not  supported  by  competent  evidence. 

The  presumption  attending  ownership 
was  not  overcome  as  a  matter  of  law  by 
evidence  of  mere  advice  and  an  expression 
of  preference  on  the  part  of  the  parents, 
some  weeks  before,  that  the  daughter  should 
not  drive  tlie  machine,  especially  in  view 
of  the  fact  that  antecedent  knowledge  and 
consent  of  the  parents  to  her  use  of  tbe 
machine  were  admitted  by  the  answers  to 
the  interrogatories.  There  being  competent 
evidence  from  which  the  jury  might  reason- 
ably find  as  it  did,  we  must  assume  tbat 
Frances  Abercrombie  had  been  permitted 
the  use  of  the  machine,  and  that  she  was, 
at  the  time  of  the  accident,  using  it  with 
the  consent  of  her  parents. 

This  reduces  the  consideration  of  the  ap- 
pellant's contention  under  this  head  to  an- 
swering   a    single    question:       If    Frances 
Abercrombie    was    driving    the    automobile 
for  her  own  pleasure,  were  the  father  and 
mother,    notwithstanding   that    fact,    liable 
for  the  injury  to  the  respondent  result in;» 
from  her   negligence,  under  the  otlier   evi- 
dence adduced?    It  is  conceded  that  an  au- 
tomobile is  not  an  agency  so  dangerous   as 
to  render  the  owner  liable  for  injuries    to 
travelers  on  the  highway  inflicted  tliereliy 
while  being  driven  by  another,  irrespective 
of  the  relation  of  master  and   servant   or 
agency  as  between  the  driver  and  the  owner, 
and  we  have  so  held.     Jones  v.   Hoge,   47 
Wash.  663,  14  L.R.A.(N.S.)  216,  125  Am.  St. 
Rep.    915,    92    Pac.    433.      This    concession 
eliminates  any  necessity  to  review  the  fol- 
lowing authorities  cited  by  the  appellant, 
in  which  the  driver  was  either  not  in  anv 
sense  the  agent  or  servant  of  the  owner,  or, 
though  a  servant  was  acting   for   himself 
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and  obrioualy  outside  of  the  scope  of  his 
emplojineiit,  and  not  in  connection  with 
the  owner's  business.  These  authorities  are 
eited  only  to  the  point  conceded:  Ibid.; 
Robinson  v.  McNeill,  18  Wash.  163,  51  Pac. 
255:  Slater  v.  Advance  Thresher  Go.  97 
Minn.  305,  6  L.R.A.(N.S.)  698,  107  N.  W. 
233;  Lotz  v.  Hanlon,  217  Pa.  339,  10  L.R.A. 
(N.S.)  202,  118  Am.  St.  Rep.  922,  66  Atl. 
523,  10  Ann.  Gas.  731;  Huddy,  Automo- 
bile, p.  95. 

It  must  also  be  conceded  that  a  parent 
is  not  liable  for  the  torts  of  his  child  sole- 
ly on  the  ground  of  relationship.  The  lia- 
bility, if  any  exists,  must  rest  in  the  rela- 
tion of  agency  or  service.  This  eliminates 
any  necessity  for  a  review  of  the  following 
anthoritiee  cited  by  the  appellant  only  in 
support  of  that  point:  Mirick  v.  Suchy,  74 
Kan.  715,  87  Pac.  1141,  11  Ann.  Gas.  366; 
ChasUin  t.  Johns,  120  6a.  977,  66  L.R.A. 
95S,  48  S.  £.  343;  Kumba  v.  Gilham,  103 
Wis.  312,  79  N.  W.  325,  6  Am.  N^.  Rep. 
412. 

This  leaves  only  two  eases  cited  by  the 
appellant  under  this  head,  for  our  consider- 
ation. They  are  Reynolds  v.  Buck,  127 
Iowa,  601,  103  N.  W.  946,  18  Am.  Neg.  Rep. 
412,  and  Doran  v.  Thomsen,  76  N.  J.  L. 
754,  19  L.R.A.(X£.)  335,  131  Am.  St.  Rep. 
«77,  71  Atl.  296.  The  case  of  Reynolds  v. 
Buck  is  clearly  distinguishable  from  the  case 
in  hand  on  the  facts.  In  that  case  the 
defendant,  a  dealer  in  automobiles,  decorat- 
ed one  for  use  in  a  parade,  and  after  the 
parade  directed  that  the  machine,  which 
stood  in  front  of  the  store,  be  taken  inside, 
and  he  then  left.  His  son,  who  was  em- 
ployed as  a  clerk,  and  who  had  been  given 
a  holiday,  eoming  upon  the  machine  where 
it  stood,  invited  a  lady  friend  to  ride. 
While  he  was  driving,  the  plaintiff's  horse 
took  fright  at  the  machine,  and  the  plain- 
tiff was  injured.  It  was  held  that  the  de- 
fendant was  not  liable,  on  the  ground  that 
the  son  waa  using  the  automobile  for  his 
owa  purpose,  without  the  knowledge  or 
eoBsent  of  the  father,  and  in  a  matter  whol- 
ly disconnected  with  the  father's  business. 
In  the  case  before  us  the  automobile  was 
pnrdiased  and  kept  for  the  use  of  the 
family.  It  was  customary  for  the  members 
of  the  family  to  drive  it  at  their  pleasure. 
It  was  intended  for  no  other  purpose.  At 
the  time  of  the  accident  it  was  being  so 
used,  as  the  jury  found  on  what  we  must 
hold  competent  evidence,  with  the  knowl- 
edge and  consent  of  the  appellants  W.  R. 
Abererombie  and  wife.  The  distinction 
from  the  Buck  Gase  is  plain. 

The  case  of  Maher  v.  Benedict,  123  App. 
DiT.  579,  108  N.  Y.  Supp.  228,  cited  in  Mc- 
ye9\  V.  McKain,  33  Okla.  449,  41  L.R.A. 
<XJS.)  775,  126  Pac  742,  seems  to  have  been 
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decided  on  the  same  ground,  though  tlie 
facts  would  hardly  seem  to  justify  it.  The 
general  rule  of  liability,  however,  as  there 
stated,  distinctly  sustains  a  liability  in  the 
case  here.  The  court  said:  "Liability 
arises  from  the  relationship  of  master  and 
servant,  and  it  must  be  determined  by  the 
inquiry  whether  the  driving  at  the  time  was 
within  the  authority  of  the  master,  in  the 
execution  of  his  orders,  or  in  the  doing  of 
his  work." 

The  New  Jersey  case,   Doran  v.  Thom- 
sen, is  not  distinguishable  on  the  facts  from 
the  case  before  us.     The  father  owned  the 
automobile,   kept  it   on  his   premises,   and 
the  daughter  used  it  with  his  knowledge 
and  consent  at  her  pleasure.    While  heart- 
ily subscribing  to  the  view  there  expressed, 
"that  the  mere  fact  of  the  relationship  of 
parent  and  child  would  not  make  the  child 
the  servant  of  the  defendant,"  we  think  the 
opinion    unsound    in   that    it    ignores    the 
agency   induced   by   the   fact,    independent 
of  that  relationship,  that  the  daughter  was 
using  the  machine  for  the  very  purpose  for 
which  the  father  owned  it,  kept  it,  and  in- 
tended that  it  should  be  used.    It  was  be- 
ing used  in  furtherance  of  the  very  purpose 
of  his  ownership,  and  by  one  of  the  persons 
by  whom  he  intended  that  purpose  should 
be  carried  out.    It  was  in  every  just  sense 
being  used   in   his  business  by   his   agent. 
There  is  no  possible  distinction,  either  in 
sound  reaon,  sound  morals,  or  sound  law, 
between   her   legal   relation   to   the   parent 
and  that  of  a  chauffeur  employed  by  him 
for  the  same  purpose.     The  fact  that  the 
agency  was  not  a  business  agency,  nor  the 
service  a  remunerative  service,  has  no  bear- 
ing upon  the  question  of  liability.    McNeal 
V.  McKain,  33  Okla.  449,  41  L.RJ^.(N.S.) 
775,  126  Pac.  742.     In  running  his  vehicle 
she  was  carrying  out  the  general  purpose 
for  which  he  owned   it  and   kept  it.     No 
other  element  is  essential  to  invoke  the  rule 
respondeat  superior.    We  think  that  the  in- 
struction which  is  criticized  in  the  Doran 
Gase  is  in  itself  a  complete  answer  to  the 
opinion.     It  declared  the  use  of  the  ma- 
chine   for   the   purpose   for   which    it   was 
owned,    by    the   person    authorized    by   the 
owner  to  so  use  it,  a  use  in  the  owner's 
business.    It  seems  too  plain  for  cavil  that 
a  father  who  furnishes  a  vehicle  for  the 
customary   conveyance   of  the  members   of 
his  family  makes  their  conveyance  by  that 
vehicle  his  affair, — ^that  is,  his  business, — 
and   anyone   driving   the   vehicle   for   that 
purpose  with   his  consent,  express  or  im- 
plied, whether  a  member  of  his  family  or 
another,  is  his  agent.    The  fact  that  only 
one  member  of  the  family  was  in  the  vehicle 
at  the  time  is  in  no  sound  sense  a  differen- 
tiating circumstance  abrogating  the  agency. 
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It  was  within  the  general  purpose  of  the 
ownership  that  any  member  of  the  family 
should  use  it,  and  the  agency  is  present  in 
the  use  of  it  by  one  as  well  as  by  all.  In 
this  there  is  no  similitude  to  a  lending  of  a 
machine  to  another  for  such  other's  use 
and  purpose  unconnected  with  the  general 
purpose  for  which  the  machine  was  owned 
and  kept.  An  examination  of  the  authori- 
ties cited,  and  an  independent  search,  in- 
duces the  belief  that  the  Doran  Case 
stands  practically  alone.  Some  courts  have 
sought  on  slight  circumstances  to  distin- 
guish it.  One  has  frankly  criticized  it. 
We  have  found  none  which  followed  it. 

In  Stowe  V.  Morris,  147  Ky.  386,  39 
L.R.A.(N.S.)  224,  144  S.  W.  52,  the  supreme 
court  of  Kentucky,  holding  a  father  liable 
on  closely  analogous  facts,  used  the  follow- 
ing language:  "In  the  first  place,  it  may 
be  said  that  a  considerable  part  of  the  dis- 
cussion of  counsel  is  addressed  to  the  idea 
that,  even  though  the  son  was  generally  the 
agent  or  servant  of  the  father  in  the  oper- 
ation of  the  car,  the  father  is  not  liable 
under  the  facts  stated  here,  because  the 
son  was  engaged  at  the  time  in  an  enter- 
prise of  his  own, — the  seeking  and  giving 
of  pleasure  to  himself,  his  sister,  and  their 
friends,  upon  an  excursion  of  his  own, — in 
which  the  father  had  no  interest,  and  which 
was  not  in  the  line  or  scope  of  his  son's 
employment.  The  question  ordinarily  is  a 
vital  one  in  cases  of  this  character;  but 
it  is  of  no  consequence  here.  For  the  only 
ground  upon  which  the  father  can  be  held 
answerable  for  this  act  of  his  son  excludes 
the  idea  of  an  independent  venture,  under 
the  facts  detailed.  That  ground  is,  as  con- 
tended for  by  the  appellee,  that  the  machine 
was  bought  and  operated  for  the  pleasure 
of  the  family;  that  at  the  time  of  the 
acvident  the  son  was  engaged  in  carrying 
out  the  general  purpose  for  which  the  ma- 
chine was  bought  and  kept,  and  that,  as 
he  took  it  out  at  the  time  in  pursuance  of 
general  authority  from  his  father  to  take 
it  when  he  pleased,  for  the  pleasure  of  the 
family  and  himself  as  a  member  of  it,  the 
purpose  for  which  it  had  been  bought,  he 
was  engaged  in  the  execution  of  his  father's 
business;  ♦.  e.,  the  supplying  of  recreation 
to  the  members  of  the  father's  family. 
.  -.  '  .  So,  in  the  case  at  bar,  the  father 
had  provided  his  family  with  this  car  as 
a  means  of  recreation  and  amusement;  and 
the  son,  in  the  use  of  the  car  for  that  pur- 
pase,  was  not  performing  an  independent 
service  of  his  own,  but  was  carrying  out 
what,  within  the  spirit  of  the  matter,  was 
the  business  of  the  father."  Referring  to 
the  Doran  Case  the  court  says:  "It  is  true 
that  there  is  authority  of  a  most  excellent 
character  in  direct  conflict  with  the  views 
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which  we  have  set  out.  Notable  among  the 
cases  are  those  of  Doran  v.  Thomscn.  76 
N.  J.  L.  754,  19  L.R.A.(N.S.)  335,  131 
Am.  St  Rep.  677,  71  Atl.  296,  and  Mahcr 
V.  Benedict,  123  App.  Div.  679,  108  N.  Y. 
Supp.  228;  but  the  conclusion  reached  by 
us  is  sustained  both  by  the  case  of  Lash- 
brook  V.  Patten,  1  Duv.  317,  from  this 
court,  and  by  what  we  believe  to  be  the 
sounder  argument." 

In  Daily  v.  Maxwell,  152  Mo.  App.  415, 
133  S.  W.  351,  another  case  analogous  to 
that  in  hand,  except  in  its  reference  to  the 
minority  of  the  offending  child,  which  fact 
we  deem  immaterial,  the  court  said:  "The 
evidence  discloses  that  the  machine  was  de- 
voted to  the  use  of  the  family  of  which 
Ernest  was  a  member.  It  was  a  pleasure 
vehicle,  and,  when  used  for  the  pleasure 
of  one  of  the  minor  children  of  the  owner, 
how  can  it  be  said  that  it  was  not  being 
used  on  business  of  the  owner?" 

In  Marshall  v.  Taylor,  168  Mo.  App.  240, 
153  S.  W.  527,  the  same  court,  referring 
to  the  Maxwell  Case,  said:  "But,  further, 
we  held  that  the  use  of  the  car  by  the 
minor  son  for  his  own  pleasure,  and  with 
the  consent  of  his  father,  the  owner,  was 
one  of  the  uses  for  which  the  vehicle  was 
kept,  and  therefore  was  a  part  of  the  serv- 
ice for  which  the  owner  had  authorized  the 
boy  to  run  the  car  as  his  servant.  The 
only  difference  between  that  case  and  thia 
is  that  here  the  young  man  had  attained 
his  majority,  was  sui  juris,  and  his  father 
owed  him  no  duty  of  parentage,  and,  of 
course,  was  under  no  obligation  to  provide 
him  with  means  of  pleasure  and  recreation. 
We  do  not  think  this  fact  is  determinative 
of  the  question  of  defendant's  liability*' 
The  real  question  at  issue  is  not  that  of 
£i\e  legal  duty  defendant  owed  his  son,  but 
is  whether  or  not  the  son  was  the  agent 
of  his  father  in  running  the  car.  Frequent- 
ly  fathers  continue,  not  only  to  support 
their  children  after  the  latter  have  become 
sui  juris,  but  to  provide  them,  as  mem- 
bers of  the  family,  with  the  means  of  recre- 
ation and  pleasure.  This  car  was  provided 
by  defendant  for  the  use  of  his  immediate 
family.  He  contemplated  and  intended  that 
his  son  should  enjoy  it  in  common  with 
other  members  of  the  family.  When  in  sucb 
use,  it  was  as  much  in  his  service  as  it 
would  have  been  had  it  been  occupied  by  his 
wife,  his  daughter,  his  mother,  or  his  guest. 
We  conclude  that  the  young  man  was  not 
a  mere  servant  using  his  master's  vehicle 
for  his  own  purpose,  but  was  the  agent  of 
his  father  operating  the  car  for  one  of  the 
purposes  of  its  intended  use." 

In  McNcal  v.  McKain,  33  OkUi.  449,  41 
L.R.A.(N.S.)  775,  120  Pac.  742,  another 
case  of  the  same  character,  the  court  said& 
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•Vehicles  aod  motor  cars  may  be  used  not 
only  for  the  businefls  of  the  master  for 
profit,  but  also  in  his  business  for  pleasure. 
If  Panl,  the  minor  son  of  the  plaiatiff  in 
oTor,  had  been  driving  his  fatlier's  car- 
riage (whilst  he  was  a  member  of  his  fam- 
ihr),  in  which  wcce  contained  his  sister  and 
a  picst  of  his  father's  house,  the  same 
bein^  done  by  him  with  the  express  or  im- 
plied consent  of  his  father,  the  relation  of 
master  and  servant  would  exist,  and  the 
father  would  be  liable  for  the  negligent  acta 
of  the  minor  son  whilst  engaged  in  the  driv- 
ing of  the  carriage,  and  the  same  rule  is 
nipported  by  authority  as  to  motor  cars." 
See  also  Bourne  v.  Whitman,  209  Mass.  155, 
35  LJIJL(N^.)  701,  95  N.  E.  404,  2  N. 
C.  C.  A.  318;  Moon  v.  Matthews,  227  Pa. 
488,  29  LJl^.(N.S.)  866,  136  Am.  St.  Rep. 
902,  76  Atl.  219. 

We  think  that  both  on  reason  and  au- 
thority the  daughter  in  the  present  instance 
rhoold  be  held  the  agent  of  her  parents  in 
the  Qse  of  the  automobile.  Any  other  view 
would  set  a  premium  upon  the  failure  of 
Uie  owner  to  employ  a  competent  chauffeur 
lo  drive  an  automobile  kept  for  the  use  of 
the  members  of  his  family,  even  if  he  knew 
that  they  were  grossly  incompetent  to  oper- 
ate it  for  themselves.  The  adoption  of  a 
doctrine  so  c^allously  technical  would  be 
little  short  of  calamitous. 

in.  The  appellants  insist  that  the  judg- 
ment must  be  reversed  for  the  reason  that 
upon  the  trial  the  respondents  unnecessa- 
rily injected  into  the  record  evidence  of  a 
oonversation  between  the  respondent  C.  A. 
Rirch  and  the  appellants  W.  R.  Abercrombie, 
in  which  the  latter  admitted  that  the  ap- 
pellants carried  liability  insurance,  and 
li<*nce  could  not  settle  for  the  injury,  and 
referred  Mr.  Birch  to  appellants'  counsel. 
While  the  trial  court,  upon  motion  of  the 
appellants,^  struck  this  testimony,  and  in- 
fracted the  jury  to  disregard  it,  he  refused 
the  appellants'  request  to  discharge  the  jury 
from  further  consideration  of  the  case.  We 
think  that  this  was  error.  In  the  nature  of 
the  case  the  striking  of  the  evidence  and 
the  instruction  to  disregard  it  cannot  cure 
the  prejudicial  effect  of  the  fact  being 
brought  to  the  attention  of  the  jury. 

As  said  by  the  late  Judge  Dunbar  in 
Iverson  v.  McDonnell,  36  Wash.  73,  78  Pac. 
^.  quoting  with  approval  from  Manigold 
V.  Blake  River  Traction  Co.  81  App.  Div. 
381.  80  N.  Y.  Supp.  861 :  "The  law  is  well 
settled  that  it  is  improper  to  show  in  an 
action  of  negligence,  that  the  defendant  is 
iitfiired  against  loss  in  .case  of  a  recovery 
Sjrainst  it  on  accotint  of  its  negligence. 
This  was  expressly  held  in  the  case  of 
Wildridc  V.  Moore,  66  Hun.  630,  22  N.  Y. 
J^npp.  1119.  It  is  not  proper  to  inform 
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the  jury  of  such  fact  in  any  manner.     It 
is   not   material   to   any   issue   involved    in 
the  trial  of  the  action,  and  certainly  plain- 
tiff's counsel  ought  not  to  be  permitted  ta 
do  indirectly  what   he  would   not   be   per- 
mitted to  do  directly.     The  fact  that  ther 
defendant  in  this  action  was  insured  was- 
brought  to  the  knowledge  of  the  jury   aa- 
conclusively   by    what    occurred    as    if   the* 
question  had  been  answered  in  the  affirma-- 
tive,   and   it   is   evident  that   the  questiouk 
was   asked   and   the   inquiry   pressed   even 
after  the  ruling  of  the  court  that  it  was- 
incompetent,  for  the  very  purpose  of  get- 
ting such  fact   before  the  jury.     Immedi- 
ately before  the  direct  question  was  askedy 
the  court  had  ruled  that  the  inquiry  as  ta 
whom  Dr.  Rockwell  represented  was  incom- 
petent, and  the  objection  to  that  question 
was   sustained,   and  yet   plaintiff's   counsel 
then  asked  the  direct  question,  which  was, 
in   effect,   a   statement  that  there  was   an 
insurance  company  back  of  the  defendant. 
In  order  to  protect  the  defendant,  its  coun- 
sel was  forced  to  object  to  the  question, 
and  yet  by  doing  so  he,  in  effect,  admitted 
the    fact;    otherwise    no    objection    would 
have   been   made.     It   is   true  the   learned 
trial  court  properly  struck  out  the  answer, 
and  instructed  the  jury  not  to  consider  it;^ 
but  plaintiff's   counsel   improperly  got  the 
fact    before    the    jury, — ^a    fact    which    he 
knew  he   was   not  entitled   to,   and   whicb 
the  court  had  just  excluded  by  its  ruling. 
We  think  this  constituted  error  which  re- 
quires  a  reversal  of  the  judgment."     See 
also  Lowsit  v.  Seattle  Lumber  Co.  38  Wash. 
290,  80  Pac.  431;  Stratton  v.  C.  H.  Nichols 
Lumber   Co.   39   Wash.   323,    109   Am.    St. 
Rep.  881,  81  Pac.  831. 

Moreover,  even  after  this  first  evidence 
was  stricken,  the  same  witness  was  permit- 
ted to  detail  a  second  conversation,  in 
which  the  appellant  W.  R.  Abercrombie 
again  refused  to  settle,  and  referred  the 
witness  to  the  appellants'  counsel.  Though 
in  this  connection  no  direct  reference  to  the 
insurance  was  testified  to,  its  only  appar- 
ent purpose  was  to  keep  that  matter  before 
the  jury.  This  last  evidence  the  court  re- 
fused to  strike.  This  also  was  error. 
While  counsel  for  appellant  in  argument 
before  this  court  expressed  a  doubt  that 
the  appellants  W.  R.  Abercrombie  and  wife^ 
having  filed  no  motion  for  a  new  trial,, 
could  insist  upon  this  error,  we  think  the 
statement  was  clearly  inadvertent.  The 
request  to  discharge  the  jury  at  the  very 
time  when  the  error  was  committed  was  in 
itself  equivalent  to  a  motion  for  a  new 
trial.  It  gave  evidence  of  absolute  good 
faith  in  the  objection,  since  the  appellants,, 
in  making  the  demand  at  that  time,  nega- 
tived any  disposition  to  speculate  upon 
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curing  a  favorable  verdict  notwithstand- 
ing the  error,  while  relying  upon  the  error 
for  a  new  trial  on  formal  motion  after  ver- 
dict. 

MoreoA'er,  we  have  often  held  that,  where 
the  trial  court  has  had  an  opportunity  to 
rule  upon  an  error  claimed,  it  may  be  re- 
viewed on  appeal  without  a  formal  motion 
for  a  new  trial.  Jones  v.  Jenkins,  3  Wash. 
17,  22,  27  Pac.  1022;  Burns  v.  Commence- 
ment Bay  Land  &  Improv.  Co.  4  Wash. 
i658,  30  Pac.  668,  709 ;  Tingley  v.  Fairhaven 
liand  Co.  9  Wash.  34,  35,  36  Pac.  1098; 
Carter  v.  Seattle,  21  Wash.  585,  688,  69 
Pac.  600;  Sultyi  Water  &  P.  Co.  v.  Weyer- 
hauser  Timber  Co.  31  Wash.  559,  560,  72 
Pac.  114;  Dubcich  v.  Grand  Lodge,  A.  O. 
U.  W.  33  Wash.  661,  654,  74  Pac.  832; 
Crooker  v.  Pacific  Lounge  &  Mattress  Co. 
34  Wash  191,  193,  75  Pac.  632;  Rowe  v. 
Northport  Smelting  &  Ref.  Co.  35  Wash. 
101,  103,  76  Pac.  529.  While  we  are  loath 
in  any  case  to  order  a  new  trial  where  the 
verdict  of  a  jury  is  sustained  by  compe- 
tent evidence,  we  are  equally  loath  to  re- 
fuse a  new  trial  wliere,  through  respond- 
ents' fault,  incompetent  and  essentially 
prejudicial  matter  was  unnecessarily  placed 
before  the  jury. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Main  and  Fnllerton,  JJ.,  concur.  Mor- 
ris, J.,  concurs  in  the  result. 

Petition  for  rehearing  denied,  October  18, 
1913. 
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(In  Banc.) 

EDWIN  F.  LANTZ,  Receiver  of  West  End 
Manufacturing  Company,  Appt., 

V. 

CHRIST  F.^MOELLER  et  al.,  Respts. 

(—  Wash.  — ,  136  Pac.  687.) 

Ck>rporation8  —  stock     subscriptions  — 
payment. 

1.  The  assets  of  a  corporation  in  excess 
of  the  amount  of  its  capital  stock  and  debts 


may  be  applied  by  its  stockholders  in  pay- 
ment of  the  subscriptions  of  themselves  and 
an  outsider  for  increased  capital  stock, 
such  a  transaction  being  equivalent  to  a 
stock  dividend. 

Same  —  discrepancy  between  value  of 
stock  and  of  property. 

2.  Stockholders  in  a  corporation  are  ac- 
countable to  its  creditors  to  the  extent  to 
which  the  value  of  the  property  transferred 
in  payment  for  stock  falls  short  of  its  par 
value,  irrespective  of  fraud,  either  actual 
or  constructive,  in  the  transaction. 

Appeal  —  review  of  finding  of  fact. 

3.  A  finding  of  fact  by  the  court  based 
upon  disputed  oral  testimony,  while  of 
weight  with,  is  not  controlling  upon,  tlic 
appellate  court. 

Same  <—  persons  entitled  to  complain. 

4.  An  appellant  cannot  predicate  error 
upon  the  exclusion  of  evidence  on  his  own 
objection. 

(November  28,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
in  defendants'  favor  in  an  action  brought 
to  recover  an  amount  alleged  to  be  due  upon 
stock  subscription  contracts.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Raymond  J.  McMillan,  for  appel- 
lant : 

Subscriptions  to  capital  stock  must  be 
paid  in  money  or  money's  worth,  and  the 
estimate  of  the  value  of  property  by  the 
stockholders  of  the  corporation  is  not  con- 
clusive upon  the  court. 

Dunlap  V.  Ranch,  24  Wash.  620,  64  Pac. 
807;  Adamant  Mfg.  Co.  v.  Wallace,  1« 
Wash.  614,  48  Pac.  415. 

Messrs.  Stallcup  &  Koyes  for  respond- 
ents. 

Main,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  brought  by  the  appel- 
lant, Edwin  F.  Lantz,  as  receiver  for  the 
West  End  Manufacturing  Company,  a  cor- 
poration, for  the  purpose  of  recovering  from 
the  respondents,  Christ  F.  Moeller,  William 
Scheer,  Richard  Rinne.  and  Anton  Anderson, 
the  sum  which  is  alleged  to  be  due  from 
each  of  them  upon  their  subscription  con- 


Note.  —  Assets   of   corporation   as   <H>n- 
sideration  for  increase  of  stocic. 

As  to  power  to  increase  capital  stock  of 
corporation,  see  note  to  Peck  v.  Elliott,  38 
I^R.A.   616. 

The  general  rule  is,  at  least  in  the 
absence  of  controlling  statutory  or  consti- 
tutional provision,  that  a  corporation  hav- 
ing a  charter  or  statutory  right  to  increase 
its  stock  may  regard  corporate  assets  over 
and  above  the  amount  of  capitalization  and 
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indebtedness,  whether  consisting  of  accumu- 
lated, undistributed  profits  held  as  such,  or 
invested  in  improvements  or  extensions  of 
plant,  etc.,  or  a  general  increase  in  the 
valuation  of  the  corporate  property,  etc., 
as  consideration  for  an  increase  of  stock 
to  the  amount  of  the  surplus  assets. 

This  general  rule  was  applied  in  Lantz  v. 

MOELLEB. 

And  almost  on  all  fours  with  the  Lantz 
Case  is  McGinnis  v.  O'Connor,  111  Md.  695, 
72  Atl.  614,  wherein  all  the  stockholders  in 
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tneL  On  May  5,  1906,  the  West  End  Man- 
ufactiuring  Company,  a  corporation,  was  or- 
ganiied  under  the  laws  of  the  state  of 
Washington  with  a  capital  stock  of  $8,200, 
which  was  divided  into  82  shares  of  the 
par  value  of  $100  per  share.  Of  these  82 
shares  Moeller  owned  44,  Anderson  24,  and 
Rinne  14.  On  April  1,  1900,  the  capital 
stock  of  this  corporation  was  increased 
from  $8^00  to  $41,400,  which  increase  in 
the  capital  stock  was  represented  hy  332 
shares  of  the  par  value  of  $100  per  share. 
Of  these  332  shares  representing  the  in- 
crease in  the  capital  stock  Moeller  sub- 
scribed for  74,  Anderson  for  54,  Rinne  for 
84,  and  Scheer  for  120.  The  contract  of 
subscription  was  in  terms  as  follows: 

We,  the  undersigned,  being  the  owners  of 
the  entire  stock  of  the  West  End  Manu- 
facturing Company,  to  wit,  82  shares  of 
$100  each,  and  having  this  day  duly  in- 
creased the  capital  stock  of  said  corpora- 
tion from  $8,200,  divided  into  82  shares  of 
$100  each,  to  $41,400,  divided  into  414 
shares  of  $100  each.     Now   the  increased 


number  of  shares,  to  wit,  332,  are  hereby 
subscribed  and  paid  for  and  taken  as  fol- 
lows, to  wit:  By  transferring  to  and  vest- 
ing in  said  corporation  the  following  de- 
scribed property:  Lots  one  (1)  to  six  (6) 
block  1130,  Alliance  addition  to  the  city 
of  Tacoma;  block  fifteen  (15)  Prescott's 
second  addition  to  the  city  of  Tacoma;  that 
tract  of  land  bounded  on  the  east  by  the 
west  line  of  block  fourteen  (14)  of  Pres- 
cott's  second  addition,  extended  north,  on 
the  north  by  a  line  200  feet  northerly  from 
the  Northern  Pacific  Ry.  Co.  right  of  way, 
measured  at  right  angles  and  parallel  to 
said  right  of  way,  on  the  west  by  the  west 
line  of  the  northeast  quarter  of  the  south- 
east quarter  of  section  seven  (7),  township 
twenty  (20)  north,  range  three  (3)  east, 
W.  M.,  and  on  the  south  by  a  line  fifty  (50> 
feet  northerly  from  the  Northern  Pacific 
Ry.  Co.  right  of  way  measured  at  right  an- 
gles and  parallel  to  said  right  of  way,  and 
certain  building  contracts  and  bills  receiva- 
ble. All  of  which  Save  been  vested  in  the 
said   corporation  by   the   undersigned   sub- 


a  corporation,  having  a  capital  stock  of 
$15,000  agreed  that  the  plant,  good  will, 
and  stock  on  hand  was  worth  $25,000,  and 
decided  to  reorganize,  treating  the  increased 
valuation  as  profits,  it  being  held  that  they 
could  distribute  stock  representing  such 
profits  to  the  stockholders  proportionately 
according  to  their  holdings  in  the  original 
company. 

In  most  cases,  however,  the  question  re- 
duces itself  tor  one  of  the  right  of  a  corpo- 
ration having  assets  greater  in  amount 
than  its  capital,  to  increase  its  stock  and 
issue  a  stock  dividend. 

There  seems  to  be  no  question  but  that, 
in  the  absence  of  statute,  a  corporation  hav- 
ing power  to  increase  its  capital  stock  may 
dfclare  a  stock  dividend  representing  earn- 
ings invested  in  the  enlargement  and  ex- 
tension of  its  work  and  plant.  Gibbons  v. 
Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10 
8up.  Ct.  Rep.  1057,  affirming  4  Mackey, 
130,  54  Am.  Rep.  262:  Bryan  v.  Aikin,  — 
Del.  Ch.  — ,  82  Atl.  817;  Minot  v.  Paine, 
99  Mass.  101,  96  Am.  Dec.  70.1;  Daland  v. 
Williams,  101  Mass.  571 :  Ke  Barton,  L.  R. 
5  Eq.  238,  37  L.  J.  Ch.  X.  S.  194,  17  L.  T. 
X.  S.  594,  16  Week.  Rep.  392.  And  in 
Great  Western  Min.  &,  Mfg.  Co.  v.  Harris, 
111  Fed.  38,  reversed  on  other  grounds  in 
63  C.  C.  A.  51,  128  Fed.  321,  which  was 
aiRrraed  in  198  U.  S.  561,  49  L.  ed.  1163, 
2.)  Snp.  Ct.  Rep.  770,  it  was  said  that  a 
stock  dividend  representing  earnings  invest- 
ed in  permanent  improvements  itself 
worked  no  harm,  and  was  lawful  where  the 
increafte  of  stock  was  within  the  power  of 
the  corporation  and  the  shares  were  issued 
ratably  to  the  stockholders.  So,  in  Howell 
V.  Chica^  k  N.  W.  R.  Co.  51  Barb.  378,  in 
holding  that  a  corporation  having  power  to 
increase  its  eapital  stock  could  declare  a 
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stock  dividend  where  it  had  earned  a  divi- 
dend and  desired  to  retain  the  money  for 
the  making  of  improvements  or  the  pay- 
ment of  debts,  the  court  said:  "However 
objectionable  the  issue  of  stock  dividends 
may  appear  to  be,  as  bearing  upon  the 
value  of  the  stock,  such  considerations  are 
more  properly  to  be  addressed  to  the  board 
of  directors  than  to  the  court  on  such  a 
motion  as  the  present.  Under  ordinary  cir- 
cumstances, where  the  company  has  earned, 
a  dividend,  and  they  desire  at  the  same 
time  to  retain  the  moneys  so  earned,  for 
the  purposes  of  the  company,  either  in  mak- 
ing improvements  on  the  road  or  for  the 
payment  of  its  debts,  it  would  be  no  vio- 
lation of  law  to  retain  such  moneys  and  in 
lieu  thereof  to  issue  to  the  stockholders  a 
corresponding  amount  of  stock.  The  elec- 
tion to  do  either  rests  with  the  board  of 
directors,  and  if  the  company  has  the 
power  to  increase  the  capital  stock,  for 
any  purpose,  either  mode  of  making  such 
increase  is  not  a  violation  of  law,  and 
afi'ords  no  ground  for  an  injunction  to  re- 
strain them." 

And  the  same  is  of  course  true  in  case  of 
accumulated  undistributed  profits.  Bower? 
V.  Post,  209  Fed.  660;  Terry  v.  Eagle  Lock 
Co.  47  Conn.  146;  Stamford  Trust  Co.  v- 
Yale  &  T.  Mfg.  Co.  83  Conn.  43,  75  Atl. 
90;  Carter  v.  Crehore,  12  Haw.  309;  Water- 
man V.  Alden,  42  111.  App.  294,  reversed  oi> 
other  grounds  in  144  111.  90,  32  N.  E.  972; 
Alsop  V.  DeKoven,  107  111.  App.  190, 
aflirmcd  in  205  111.  309,  63  L.R.A.  587, 
68  N.  E.  930  (in  this  case  the  appellate 
court  said,  quoting  with  seeming  approval 
from  Cook  on  Corporations,  §  663:  "A  stock 
dividend  Ms  lawful  when  an  amount  of 
money,  or  property  equivalent  in  value  to 
the  full  par  value  of  the  stock  distributed 
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ecribers  to  the  said  increased  stock  in  the 
following  proportions,  to  wit: 

New     Old     Total 

Stock  Stock  Stock  Vnhie 

<;.  F.  Moeller 74         44       118      $11,800 

Wm.    Schcer    120         00       120  12.000 

Anton  Anderson   .     54         24         78  7,800 

Bichard   Hinue    ..84         14         98  9,800 


832 


82       414 


141,400 

C.   F.   Moeller. 
Anton    Anderson. 
Richard  Rinne. 
William  Scheer. 


An  examination  of  this  subscription  con- 
tract discloses  that  the  increased  capital 
stock  was  paid  for  by  transferring  to  the 
corporation:  (1)  Lots  1  to  6,  inclusive,  in 
block  1130,  Alliance  addition  to  the  city 
of  Tacoma;  (2)  block  15^  Prescott's  addi- 
tion to  the  city  of  Tacoma;  (3)  an  irregu- 
lar tract  of  ground  in  Prescott's  second  ad- 
dition; and  (4)  certain  building  contracts 
and  bills  receivable.  The  evidence  shows: 
(1)  That  lots  1  to  6  In  Alliance  addition 
were  held  under   contract  of   purchase   by 


Moeller,  Rinne,  and  Anderson,  and  that 
their  interest  therein  was  of  the  reasonable 
value  of  $4,500;  (2)  that  block  14  in  Pres- 
cott's addition  was  owned  by  Seheer  and 
was  worth  approximately  $6,000;  (3)  that 
the  irregular  tract  of  ground  was  owned 
by  the  corporation  itself  prior  to  the  1st 
day  of  April,  1009,  the  date  of  the  increase 
of  the  capital  stock;  and  (4)  that  the  build- 
ing contracts  and  bills  receivable  were  the 
property  of  the  corporation.  It  will  be 
seen,  therefore:  (1)  That  Moeller,  for  his 
74  shares  of  the  increased  capital  stock 
of  the  par  value  of  $7,400,  paid  $1,500, 
that  being  the  amount  of  his  interest  in  the 
Alliance  addition  property,  and  in  addition 
to  this  whatever  interest  he  had  in  the 
assets  of  the  old  corporation  after  deduct- 
ing the  amount  of  its  capital  stock  and 
debts;  (2)  that  Anderson,  for  his  54  shares 
of  the  increased  capital  stock  of  the  par 
value  of  $5,400,  paid  $1,500  in  property 
and  his  interest  in  the  net  assets  of  the  old 
corporation;  (3)  that  Rinne,  in  payment  of 
his  84  shares  of  the  increased  capital  stock 
of  the  par  value  of  $8,400,  paid  $1,500   in 


as  a- dividend,  has  been  accumulated  and  is 
permanently  added  to  the  capital  stock  of 
the  corporation.  ...  In  this  country 
(these  dividends  are  frequently  made,  and 
Are  constantly  sustained  by  the  courts' " )  : 
Boston  &  L.  R.  Co.  v.  Com.  100  Mass.  399; 
JRand  v.  Hubbell,  115  Mass.  461,  15  Am. 
Hep.  121;  Riggs  V.  Cragg,  26  Hun,  89,  re- 
versed on  other  grounds  in  89  N.  Y.  479; 
Chester  v.  Buffalo  Car  Mfg.  Co.  183  N.  Y. 
426,  76  N.  E.  480;  People  ex  rel.  Pullman 
•Co.  v.  Glynn,  130  App.  Div.  332,  114  N. 
Y.  Supp.  460,  affirmed  on  opinion  below 
in  198  N.  Y.  606,  92  N.  E.  109/ ;  Lancaster 
Trust  Co.  V.  Mason,  152  N.  C.  660,  136  Am. 
St.  Rep.  851,  68  S.  E.  235;  Whitlock  v. 
Alexander,  160  N.  C.  465,  76  S.  E.  638; 
Rose  V.  Barclay,  191  Pa.  554,  45  L.R.A. 
:392,  43  Atl.  385;  Earp's  Appeal,  28  Pa. 
368;  Turpin's  Estate,  5  Pa.  Co.  Ct.  288; 
Soehnlein  v.  Soehnlein,  146  Wis.  330,  131 
K.  W.  739;  Bouch  v.  Sproule,  L.  R.  12  App. 
Cas.  385,  56  L.  J.  Ch.  N.  S.  1037,  57  L.  T. 
N.  S.  345,  36  Week.  Rep.  193,  affirming  on 
this  point  L.  R.  29  Ch.  Div.  635. 

In  Soehnlein  v.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739,  the  right  to  declare  a  stock 
dividend  representing  net  income  was  dis- 
cussed as  follows:  "There  is  no  legal  objec- 
tion, in  the  absence  of  some  sUitute  to 
the  contrary,  to  a  corporation  declaring  a 
dividend,  payable  in  stock,  out  of  its  net 
income,  leaving  its  ordinary  capital  unim- 
paired. That  method  is  common.  Tru£, 
the  general  conception  of  dividend  inci- 
•dents  to  corporate  stock  is  payment  from 
time  to  time  out  of  net  income  of  moderate 
ramounts,  somewhat  in  the  nature,  as  to 
regularity  of  payment  and  Amount  thereof, 
"Of  interest  on  money  investments  repre- 
sented by  notes  and  bonds.  But  for  con- 
venience of  the  corporation  and  according 
60  L.R.A.(N.S.) 


to  the  judgment  of  directors,  dividends  out 
of  net  earnings  carried  as  undivided  profits 
or  surplus  or  otherwise,  and  existing*  in 
cash  or  property,  may  be  made  in  cash  or 
stock  of  any  legitimate  kind  by  some 
method  which  will  operate  to  actually 
transfer  distributable  assets — those  not  im- 
pairing capital — to  individual  ownership  of 
stockholders,  or  constructively  do  so  by 
beneficially  giving  them  additional  shares 
of  stock,  thus  changing  the  distributable 
property  into  permanent  capital  against 
new  liabilities  " 

And   in   Williams  v.   Western   U.   Teleg. 
Co.  93  N.  Y.  162,  reversing  16  Jones  &  S. 
349,    which    reversed   61    How.    Pr.   216,    9 
Abb.   N.   C.    437,   in   holding  that   a  stock 
dividend  declared  out  of  accumulated  profits 
was  valid,  the  corporation  having  lawfully 
increased    its    stock    for    the   purpose,    the 
court    said:    "There    is    no    public    policy 
which,    in    all    cases,    condemns    such    divi- 
dends.    Shares  having  been  legally  brought 
into   existence   may   be   distributed   among 
the  stockholders  of  a  company.     By  such 
distribution  no  harm  is  done  to  any   per- 
son, provided  the  dividend  is  not  a  mere 
inflation  of  the  stock  of  the  company,  with 
no  corresponding  values  to  answer  to  the 
stock  distributed.     It  may  be  that  a  dis- 
tribution of  stock  gratuitously  to  the  stock- 
holders of  a  company,  based  upon  no  values, 
a  mere  inflation,  or,  to  use  a  phrase  much 
in   vogue,   a  watering   of   stocfc,   would   he 
condemned   by   the   law.     But   when    stock 
has  been   lawfully  created  and  is  held   by 
a  corporation,  which  it  has  a  right  to  issue 
for   value,   tlien   a   stock   dividend   may  be 
made,  provided  that  the  stock  always  repre- 
sents   property.      It   is   conceded    that   the 
directors  of  the  Western  Union  Telegraph 
Company  could  have  issued  this  stock  for 
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property  and  $2,000  in  cash,  and  in  addi- 
tion to  this  his  proportionate  interest  in 
the  net  assess  of  the  original  corporation; 
and  (4)  that  Scheer,  for  his  120  shares  of 
the  increased  capital  stock  of  the  par  value 
of  $12,000,  paid  in  property  of  the  reason- 
able value  of  $6,000.  On  July  17,  ISll, 
the  corporation  being  then  indebted  in  the 
eum  of  $33,837.03  and  being  in  an  insolvent 
condition,  in  an  action  then  pending  in  the 
superior  court,  Edwin  F.  Lantz  was  appoint- 
ed receiver.  The  assets  of  the  ooTporation  be- 
ing ineulBcient  to  meet  its  obligations,  the 
receiver,  upon  due  notice  to  each  of  the  re- 
spondents, applied  to  the  superior  court  for 
leave  to  make  an  assessment  and  call  for 
the  amounts  alleged  to  be  due  upon  the  sub- 
scription contract.  A  hearing  being  had, 
the  eourt  found  that  an  assessment  and 
call  was  necessary.  Thereupon  due  notice 
was  given  to  each  of  the  respondents  and 
demand  for  payment  made,  which  was  re- 
fused. Suit  was  brought  against  the 
respondents  for  the  amount  alleged  to  be 
due  from  each  of  them.  The  cause  was  tried 
to  the  court  without  a  jury. 


From  the  evidence  introduced  upon  the 
trial  it  appears  that  the  method  adopted 
for  the  payment  of  the  increased  capital 
stock  was  this:  Moeller,  Anderson,  and 
Rinne,  being  the  owners  and  holders  of  the 
entire  capital  stock  of  the  original  corpora- 
tion, and  Scheer,  not  a  stockholder  in  the 
old  company,  attempted  to  group  into  a 
bommon  fund  the  individual  property  of 
each,  together  with  the  net  assets  of  the 
original  corporation,  and  the  whole  was  to 
operate  as  a  payment  for  the  increased 
stock.  At  the  conclusion  of  the  trial  the 
court  dismissed  the  action  and  made  a  find- 
ing that  the  stock  subscribed  for  by  each  of 
the  respondents  had  been  fully  paid.  From 
which  judgment  the  appeal  was  tal^en. 

The  first  question  that  must  be  deter- 
mined is  whether  or  not  the  assets  of  the 
original  corporation,  after  deducting  tlie 
amount  of  its  capital  stock  and  debts,  can 
be  applied  on  the  subscription  contract  to 
the  increased  capital  stock.  The  appellant 
argues  that  the  assets  of  the  original  corpo- 
ration, over  and  above  the  amount  of  its 
capital  stock  and  debts,  if  any,  cannot  be 


money  to  be  paid  into  its  treasury.  It 
could  have  issued  it  for  property  to  be  re- 
ceived by  it  for  the  purposes  of  its  legiti- 
mate business.  But  here  it  is  found  that 
over  and  above  its  capital  it  possessed 
property  actually  worth  upwards  of  $15,- 
OOO.OOO'  and  we  know  of  no  law  that  is 
violated,  and  no  public  policy  that  is  in- 
vaded, by  issuing  to  the  stocldiolders  stock 
to  represent  that  amount  of  property  rather 
than  in  any  mode  to  divide  it  up  and  dis- 
tribute it  among  them.  If  it  can  issue 
stock  in  payment  of  property  to  be  ob- 
tained by  it*  as  part  oi  its  capital  for  its 
legitimate  uses,  why  may  it  not  issue  stock 
to  its  stocldiolders  in  payment  for  prop- 
erty in  effect  purchased  of  them  and  added 
to  its  permanent  capital,  and  which  they 
relinquish  the  right  to  have  divided?  So 
long  as  every  dollar  of  stock  issued  by  a 
corporation  is  represented  by  a  dollar  of 
property,  no  harm  can  result  to  individuals 
or  the  public  from  distributing  the  stock 
to  the  stockholders.  Here  there  was  no 
fraud,  no  conspiracy,  no  unlawful  combi- 
DStion,  and  we  are  bound,  under  the  find- 
ings of  the  court  at  special  term,  to  assume 
that  all  this  was  done  in  good  faith;  and 
ve  know  of  no  principle  of  law,  no  public 
policy,  and  no  statute  that  condemns  a 
stock  dividend  under  such  circumstances." 
So,  in  Bryan  v.  Aikin,  —  Del.  Ch.  — ,  82 
Atl.  817,  in  holding  that  a  corporation  may 
increase  the  corporate  stock  by  declaring 
stock  dividends  out  of  the  earnings,  that 
tnch  power,  in  the  absence  of  bad  faith,  is 
not  subject  to  judicial  control,  but  that  a 
corporation  cannot  decrease  its  capital  by 
stock  dividends,  the  court  stunmed  up  the 
applicable  principles  as  follows:  "Among 
BR  the  contrariety  of  views  relating  to  the 
iisposition  by  the  corporation  of  its  earn- 
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ings,  certain  principles  are  considered  to 
be  established.  It  is  within  the  power  of 
the  corporation  to  distribute  or  withhold 
earnings  from  the  stockholders  to  use  them 
to  extend,  improve,  and  increase  tlie  plant 
and  material  business  facilities,  and,  hav- 
ing so  made  them  part  of  the  physical 
assets  of  the  company,  to  permanently 
capitalize  them  by  increasing  the  capital 
stock  and  issuing  to  the  shareholders  new 
shares  to  represent  the  accumulations. 
Within  the  limits  of  good  faith,  the  power 
of  the  company  to  so  deal  with  the  earnings 
of  the  company  is  not  subject  to  judicial 
control.  A  corporation  cannot  lawfully 
distribute  among  its  stockholders  any  por- 
tion of  its  capital  as  dividends,  or  other- 
wise decrease  its  capital.  Dividends  must 
be  from  the  earnings  or  profits.'' 

And  in  Schell  v.  Alston  Mfg.  Co.  149 
Fed.  439,  it  was  held  that  the  declara- 
tion of  a  stock  dividend  from  the  surplus 
of  a  corporation  having  a  right  to  increase 
its  capital  stock  is  within  the  discretionary 
powers  of  the  directors,  and  will  not  be  con- 
trolled by  a  court. 

And  in  Cunningham  v.  German  Ins. 
Bank,  41  C.  G.  A.  609,  101  Fed.  977,  in 
holding  that  the  issuing  of  stock  in  lieu 
of  dividends  was  not  unlawful  where  the 
corporation  had  a  right  to  increase  its 
stock,  it  was  said  that  'Ht  was  the  same 
thing  as  if  the  dividends  had  been  paid 
over,  and  then,  by  the  stockholders,  repaid 
to  the  corporation  for  the  stock." 

In  Parker  v.  Mason,  8  R.  I.  427,  where 
a  bank  by  legislative  authority  reduced 
the  par  value  of  its  stock  because  of  certain 
supposed  losses,  the  court  seems  to  have 
recognized  as  valid  a  stock  dividend  repre- 
senting the  amount  supposed  to  have  been 
lost  but  which  had  been  recovered. 
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applied  ih  payment  of  the  increased  capital 
stock,  and  that  the  only  question  in  the  case 
is:  Was  the  value  of  the  property  turned 
over  hy  the  individual  subscribers  equal  to 
the  par  value  of  the  stock  subscribed  for? 
This  position  is  not  tenable.  If  the  assets 
of  the  original  corporation  on  April  1,  1909, 
exceeded  its  debts  and  the  amount  of  the 
capital  stock,  the  excess  might  be  applied 
in  payment  of  the  increased  capital  stock 
which  had  been  subscribed  for  bv  the  stock- 
holders  of  the  original  corporation.  This 
would  be  in  the  nature  of  a  stock  dividend. 
2  Clark  &  M.  Priv.  Corp.  p.  1C03;  1  Cook, 
Corp.  6th  ed.  §  287.  The  latter  citation 
states  the  rule  thus:  "A  frequent  method 
of  issuing  an  increase  to  the  capital  stock 
is  by  stock  dividend;  .  .  .  but,  in  all  cas- 
es of  a  stock  dividend  as  a  method  of  issu- 
ing an  increase  of  the  capital  stock,  there 
must  be  in  possession  of  the  corporation  an 
amount  of  property  over  and  above  its  cor- 
porate debts  equal  to  the  whole  capital 
stock,  including  the  increase,  and  this 
amount  cannot  afterwards  be  used  for  any 
kind  of  a  dividend." 

It  is  true  that  Scheer  owned  no  stock  in 
the    old    corporation    and   would    therefore 


have  no  interest  in  its  assets,  but  if  all  of 
the  stockholders,  by  agreement,  gprouped 
their  interest  in  the  assets,  together  with 
the  individual  property  of  themselves  and 
an  outsider,  and  intended  that  the  total 
should  be  considered  as  one  fund  to  liqui- 
date the  subscription,  it  would  appear  that, 
if  the  total  was  equivalent  to  the  par  value 
of  the  stock  as  increased,  less  the  capital 
stock  and  debts  of  the  original  corporation, 
it  would  operate  as  payment  of  the  sub- 
scription. 

The  respondents  contend  that,  when  the 
stock  is  paid  for  by  the  transfer  of  prop- 
erty, the  liquidation  of  the  liability  on  the 
subscription  contract  is  complete,  even 
though  there  may  be  a  material  discrepancy 
between  the  par  value  of  the  stock  and  the 
value  of  the  property  transferred  in  pay- 
ment thereof,  unless  there  is  fraud  in  the 
transaction  either  actual  or  constructive. 
According  to  this  contention,  it  would  be 
immaterial  whether  or  not  the  value  of  the 
property  transferred  to  the  corporation  in 
payment  of  the  subscription  was  substan- 
tially equivalent  to  the  par  value  of  the 
stock.  It  must  be  admitted  that  the  expres- 
sions of  this  court  from  time  to  time  have 


In  a  number  of  instances  the  answer  to 
the  question  under  consideration  is  affected 
by  constitutional  or  statutory  provision. 

Of  this  nature  is  Fitzpatrick  v.  Dispatch 
Pub.  Co.  83  Ala.  604,  2  So.  727,  wherein, 
under  constitutional  and  statutory  provi- 
sions that  no  private  corporation  shall  issue 
stock  except  for  money,  labor  done,  or 
money  or  property  actually  received,  and 
that  all  fictitious  increases  of  stock  shall 
be  void,  it  was  held  that  a  corporation 
could  not  lawfully  declare  a  stock  dividend 
based  on  the  report  of  the  chairman  of  the 
stockholders'  meeting  "that  the  original 
capital  .  .  .  for  which  stock  had  been 
issued  had  been  invested  in  property  which 
had  more  than  doubled  in  value,  and  was 
now  worth,  over  and  above  all  liabilities  of 
the  corporation,"  an  amount  equal  to  the 
original  capital  plus  the  amount  of  the 
proposed  increase,  the  court  saying  that, 
conceding  for  the  sake  of  argument  that 
the  excess  over  the  corporate  stock  of  ac- 
cumulated undistributed  tangible  assets 
would  furnish  a  basis  for  a  stock  dividend, 
''it  should  have  been  shown  in  what  the 
original  capital  had  been  invested,  in  what 
its  capital  now  consists,  and  what  makes 
up  the  increased  value  which  the  proposed 
additional  stock  is  to  represent.  Less  than 
this  would  open  too  wide  a  door  for  fraud, 
and  would  leave  a  credulous  pubtic  exposed 
to  the  merciless  greed  of  scheming  rapac- 
ity." But  the  court  refused  to  state  what 
would  be  its  holding  were  it  shown  that 
the  corporation  had  a  tangible  surplus  of 
assets  over  the  corporate  stock.  (This  case 
has  been  severely  criticized,  however.  See 
6  Thomp.  Corp.  §  3346.)  And  see  Cole  v. 
Adams,  19  Tex.  Civ.  App.  607,  49  S.  W. 
60  L.R.A.(N.S.) 


1062,  wherein  the  court  held  that  an  en- 
hancement of  the  value  of  corporate  prop- 
erty did  not  authorize  an  issue  of  stock 
to  stockholders,  saying  that  corporate  stock 
cannot  be  Issued  "except  for  money  paid, 
property  conveyed  or  sold  to  the  corpora- 
tion, or  labor  done  for  it."  However,  it 
does  not  appear  whether  or  not  this  restric- 
tion was  a  statutory  one. 

But  in  Stamford  Trust  Co.  v.  Yale  & 
T.  Mfg.  Co.  83  Conn.  43,  75  Atl.  90,  it  was 
held  that  a  statutory  provision  that  no  cor- 
poration shall  issue  any  certificates  on  stock 
until  it  has  been  subscribed  and  paid  for  in 
full  did  not  prevent  a  corporation  having  a 
right  to  increase  its  capital  stock  from  de- 
clfiuring  a  dividend  of  stock  to  be  paid  for 
out  of  the  surplus  of  assets  over  the  exist- 
ing capital  stock,  the  cqurt  saying  that  the 
statutory  provision  was  not  so  much  to 
require  a  technical  subscription  to  stock 
as  it  was  to  prevent  the  issue  of  certificates 
of  stock  not  paid  for. 

In  Williams  v.  Western  U.  Teleg.  Co. 
supra,  it  was  held  that  a  statute  declaring 
it  unlawful  for  any  domestic  corporation  to 
make  dividends  except  from  surplus  profits, 
and  that  it  shall  not  be  lawful  for  such 
a  corporation  to  divide,  withdraw,  or  in 
any  way  pay  to  the  stockholders  any  part 
of  the  capital  stock  or  to  reduce  such  stock 
wHhout  the  consent  of  the  legisTlatnre,  had 
no  application  to  stock  dividends  made 
from  accumulated,  surplus  profits;  that  the 
statute  applied  only  to  the  property  capital 
of  the  corporation  and  not  to  its  share 
capital ;  and  that  the  provisions  were  mere- 
ly intended  to  prevent  the  division,  distri- 
bution, and  withdrawal  or  reduction  of  the 
property  of  a  corporation  below  the  capitaL 
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■ot  been  harmonious  upon  this  question. 
The  ru^  contended  for  by  the  respondents 
appears  to  be  supported  in  the  cases  of 
lamer  ▼.  Bailey,  12  Wash.  634,  42  Pac.  116, 
Kroeoert  t.  Johnston,  19  Wash.  06,  52  Pac. 
C0.3.  aod  possibly  some  others.  The  opposite 
doctrine,  that  the  stock  of  a  corporation  is 
a  tmat  fund  for  the  benefit  of  its  creditors, 
and  that  when  the  rights  of  creditors  are 
involrcd  the  stock  subscribed  for  must  be 
paid  in  nu>ney  or  money's  worth,  is  upheld 
in  the  following  cases:  Adamant  Mfg.  Go.  y. 
Wallace,  16  Wash.  614,  48  Pac.  415;  Dunlap 
T.  Ranch,  24  Wash.  620,  64  Pac.  807 ;  Davies 
T.  Ball,  64  Wash.  292,  116  Pac.  833. 

In  the  Adamant  Case,  supra,  tliis  court, 
in  an  opinion  written  by  the  late  Chief  Jus- 
tice Danbar,  said:  ''The  doctrine  that  the 
rtoc-k  of  a  corporation  is  a  trust  fund  for 
the  benefit  of  creditors  is  one  which  is 
founded  in  equity  and  fair  dealing,  and  in 
any  event  has  become  so  well  established 
in  this  country  that  it  can  no  longer  be 
^insaid.  This  doctrine  was  announced  by 
Chancellor  Kent,  as  early  as  1824,  in  Wood 
<r.  Dummer,  3  Mason,  309,  Fed.  Cas.  No. 
I7J944,  and  since  that  time  has  become  the 
established    law    of    this    country    and    is 


termed  the  'American  doctrine,*  although, 
as  shown  in  the  case  above  referred  to,  the 
same  doctrine  had  long  been  established  in 
England;  and  so  universally  has  this  doc- 
trine been  accepted,  in  America  especially,, 
that  the  citation  of  authorities  seems  a 
work  of  supererogation.  We  will,  however, 
quote  from  2  Morawetz  on  Private  Corpora- 
tions, §  820,  the  rule  which  is  announced  as 
follows:  'Debts  due  a  corporation  are  equi- 
table assets  and  may  be  reached  by  creditors 
through  the  aid  of  a  court  of  chancery,  if 
the  legal  assets  which  can  be  reached  by 
execution  prove  insufficient.  The  liability 
of  the  shareholders  to  contribute  the  amount 
of  their  shares  as  capital  is  treated  in 
equity  as  assets,  like  other  legal  claims  be- 
longing to  the  corporation.  This  liability, 
together  with  the  capital  actually  coi^trib- 
uted,  constitutes  the  tmist  fund  which  in 
equity  is  deemed  pledged  for  the  payment 
of  the  corporate  debts.'  This  being  true,, 
then  it  must  necessarily  follow,  for  the  pro- 
tection of  creditors  who  dealt  with  these 
corporations,  that  the  stock  subscribed  for 
must  be  paid  in  cash  or  in  property  of  an 
equivalent  value.  In  other  words,  the  cor- 
poration must  be  in  the  actual  condition 


The  court  said:  "By  loss  or  misfortune 
or  misconduct  of  the  managing  officers  of 
a  corporation,  its  capital  stock  may  be 
reduc»i  below  the  amount  limited  by  its 
eharter;  bnt  whatever  property  it  has  up 
to  that  limit  must  be  regarded  as  its 
capital  stock.  When  its  property  ex- 
cetds  that  limit,  then  the  excess  is  sur- 
plns.  Such  surplus  belongs  to  the  cor- 
poration, and  is  a  portion  of  its  property, 
and,  in  a  general  sense,  may  be  regarded 
as  a  portion  of  its  capital,  but  in  a  strictly 
legal  sense  it  is  not  a  portion  of  its  capital, 
and  is  always  regarded  as  surplus  profits. 
The  Tery  section  we  are  considering  con- 
templates that  there  may  be  a  surplus,  and 
that  such  surplus  may  be  divided.  The 
nrphiB  may  be  in  cash,  and  then  it  may  be 
tivided  in  cash ;  it  may  be  in  property,  and 
if  the  property  is  so  situated  that  a  division 
thereof  among  the  stockholders  is  practi- 
fsble,  a  dividend  in  property  may  be  de- 
clared, and  that  may  be  distributed  among 
ftorkhoiders.  All  such  dividends  diminish 
lad  deplete  the  property  of  the  corporation, 
and  that  section  was  designed  to  prevent 
diTidexids  of  property  which  tended  to  de- 
|>lete  the  assets  of  the  company  below  the 
^lun  limited  in  its  charter  as  the  amount  of 
ru  capital  stock.  But  stock  dividends  never 
diminish  or  interfere  with  the  property  of 
1  corporation,  and  hence  are  not  within 
the  porriew  of  that  section.  After  a  stock 
dividend  a  corporaUon  has  just  as  much 
{property  as  it  had  before.  It  is  just  as 
uA^tait  and  just  as  capable  of  meeting  all 
dmaads  upon  it.  After  such  a  dividend 
the  aggregate  of  the  stockholders  own  no 
more  interest  in  the  corporation  than  be- 
50  L.R.A.<NJ5.) 


fore.  The  whole  number  of  shares  before 
the  stock  dividend  represented  the  whole 
property  of  the  corporation,  and  after  the 
dividend  they  represent  that  and  no 'more. 
A  stock  dividend  does  not  distribute  prop- 
erty, but  simply  dilutes  the  shares  as  they 
existed  before;  and  hence  that  section  in 
no  way  prevented  or  related  to  a  stock  divi- 
dend. Such  a  dividend  could  be  declared  by 
a  corporation  without  violating  its  letter, 
its  spirit,  or  its  purpose."  The  case  must 
be  regarded  as  also  overruling  Hatch  v> 
Western  U.  Teleg.  Co.  9  Abb.  N.  C.  430, 
which  held  that  stock  dividends  could  not  be 
declared  in  consideration  of  accumulated 
undistributed  earnings. 

In  Wisconsin  by  statutory  declaration  the 
unwritten  law  has  been  adopted.  Thus, 
by  Stat.  189S,  §  1766,  it  was  provided  that 
"any  corporation  which  has  invested  or  may 
invest  its  net  earnings  or  income  or  any 
part  thereof  in  permanent  additions  to  its 
property,  or  whose  property  shall  have  in- 
crea8<'d  in  value,  may  lawfully  declare  u 
dividend  payable  to  stockholders  upon  its 
capital  either  in  money  or  in  stock  to  the 
extent  of  the  net  earnings  or  income  so 
invested  or  of  the  said  increase  in  value 
of  its  property;  but  the  total  amount  of 
such  dividend  shall  not  exceed  the  actual 
cash  value  of  the  assets  owned  by  the  cor- 
poration  in  excess  of  its  total  liabilities, 
including  its  capital  stock."  See  Soehnlein 
V.  Soehnlein,  146  Wis.  330/  131  N.  W.  739,. 
holding  that  a  corporation  having  accumu- 
lated surplus  income  may  increase  its  stock 
and  distribute  same  as  a  stock  dividend. 

G.  J.  a 
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which  it  represents  itself  to  be  in  financially. 
If  it  were  allowed  to  hold  itself  out  as  hav- 
ing a  capital  stock  of  $100,000,  when  in 
reality  the  capital  stock,  which  is  and  must 
be,  under  the  theory  of  the  law,  assets  in 
the  hands  of  the  corporation,  is  worth  only 
one  half  that  amount,  the  corporation  is  to 
that  extent  doing  business  under  false 
colors,  and  is  obtaining  credit  upon  the 
faith  of  an  asserted  estate  which  is  pure- 
ly fictitious." 

We  think  the  rule  as  laid  down  in  the 
Adamant  Case  is  not  only  legally  but  ethi- 
cally sound,  and  all  the  decisions  of  tliis 
court  which  are  not  in  harmony  with  the 
views  therein  expressed  are  overruled* 

It  is  also  contended  by  the  respondents 
that,  since  the  trial  court  made  a  finding 
that  the  stock  was  fully  paid  for,  this  court 
should  not  review  such  finding;  but  we 
think  the  rule  contended  for  is  stated  too 
broadly.  If  the  trial  court  makes  a  finding 
of  fact  based  upon  disputed  oral  testimony, 
fiuch  finding  of  fact  will  be  given  weight 
but  is  not  controlling,  as  has  frequently 
been  expressed.  The  court,  however,  in  the 
present  case  did  not  find  the  facts  which 
would  show  that  the  stock  was  fully  paid 
for,  but  merely  found  as  a  conclusion  that 
«uch  was  the  result.  This  does  not  bring 
it  within  the  rule  which  is  applicable  when 
the  trial  court  has  expressly  made  a  find- 
ing of  fact  upon  disputed  testimony. 

From  tlie  record  in  this  case  it  cannot 
be  determined  to  what  extent,  if  at  all,  the 
4issets  of  the  original  corporation  exceeded 
the  amount  of  its  capital  stock  and  debts  at 
the  time  of  the  increase.  The  appellant  in- 
troduced no  evidence  tending  to  show  this 
fact,  but  only  showed  the  value  of  the 
property  turned  over  by  the  individual  sub- 
scribers, and  that  this  was  materially  less 
than  the  par  value  of  the  stock  subscribed 
for.  During  the  trial  the  respondent  at- 
tempted to  show  tiie  value  of  the  assets  of 
the  original  corporation  at  the  time  in  ques- 
tion, but  this  evidence  was  objected  to  by 
the  appellant  and  sustained  by  the  court. 
The  record,  therefore,  is  silent  upon  a  ma- 
terial fact.  The  appellant,  however,  is  not 
in  a  position  to  predicate  error  upon  the 
ruling  of  the  trial  court  in  excluding  this 
^vid-ence;  he  having  invited  the  ruling  by 
objecting  to  the  testimony  when  it  was 
•offered  by  the  respondent. 

The  judgment  wiU  therefore  be  affirmed. 

Crow,    Ch.    J.,    and    Ellis,    Fullerton. 
Mount,    Gose,    Chadwick,    Parker,    and 
3Iorris,  JJ.,  concur. 
^0  L.R.A.rX.S.) 
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DISPATCH  PRINTING  COMPANY,  Appt., 

V. 

NATIONAL  BANK  OF  COMMERCE,  Respt. 

(109  Minn.  440,  124  N.  W.  236.) 

Bank  •—  Innocent  payment  of  check  to 
unauthorized  aRent  <—  rights. 

1.  Where  a  bank  pays  a  check  drawn 
upon  another  bank  to  an  agent  of  the  payee 
therein  named,  who  is  not  authorized "  to 
receive  tlie  money,  but  as  to  tlie  paying 
bank  the  agent's  principal  is  estopped  from 
denying  the  authority  of  the  agent,  by  rea- 
son of  which  the  paying  bank  acquires  a 
valid  bona  iide  title  to  the  check,  its  title 
passes  to  the  drawee  bank  upon  its  pavment 
of  the  check  through  the  clearing  bouse, 
though  the  facts  justifying  the  paving  bank 
were  not  known  to  the  officers  of  the  drawee 
bank. 

Agent  —  express  authority  —  deAnitton. 

2.  ^'Express  authority"  of  an  agent  is 
that  which  the  principal  directly  grants  to 
him,  and  this  includes  by  implication, 
whether  the  agency  be  general  or  special, 
all  such  powers  as  are  necessary  and  proper 
as  a  means  of  effectuating  the  purposes  tor 
which  the  agency  was  created. 

Same  —  apparent  authority  —  deflnU 
tion. 

3.  The  "apparent  authority"  of  an  agent 
is  that  which,  though  not  actually  granted, 
the  principal  knowingly  permits  the  agent 
to  exercise,  or  which  he  holds  him  out  as 
possessing. 

Same  —  by  estoppel  —  deflnitton. 

4.  "Agency  or  authority  by  estoppel" 
arises  in  those  cases  where  the  principal, 
by  his  culpable  negligence,  permits  his 
agent  by  an  unquestioned  course  of  dealing 
to  exercise  powers  not  granted  to  him,  in 
consequence  of  which  third  persons  dealing 
with  the  Agent  are  in  good  faith  justified  in 
believing  him  to  possess  the  powers  exer- 
cised. 

Same  —  authority  of  —  extent  —  burden 
of  proof. 

6.  The  burden  of  proving  the  extent  of 
the  authority  of  an  agent  is  upon  the  per- 
son alleging  the  fact. 

Same  —  want  of  authority  <—  burden  of 
proof. 

6.  The  trial  court  erred  in  charging  the 

Headnotes  by  Bbowx,  J. 

Xotc—'BillM  and  notes:  right  of  piir- 
chaser  uHth  notice  from  bona  flilc 
holder  to  same  protection  as  latter» 

As  to  right  of  purchaser  after  maturity 
from  bona  ^de  holder  to  same  protection  as 
latter,  see  notes  to  Y.  M.  C.  A.  Gym.  Co. 
V.  Rockford  Nat.  Bank,  46  L.R.A.  784,  and 
Miles  V.  Dodson,  post,  83. 

And,  generally,  as  to  rights  of  transferees 
I  of  negotiable  paper,  see  Index  to  L.R.A. 
'  Notes,  "Bills  and  Notes,"  §§  35-43. 
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jnrr  that  the  burden  of  proving  want  of  au- 
tharitj  web  apoD  the  principal. 

Same  —  authority   of  —  question    for 
jary. 

7.  No  evidence  appearing  in  the  record 
that  plaintifiTs  agent  had  express  authority 
to  indorse  ita  checks  and  receive  the  money 
thw-eoB,  it  is  held  that  the  court  erred  in 
submitting  to  the  jury  the  question  of  such 
authority. 

Same  —  implied   authority  to  Indorse 

checks. 

S.  An  agent  for  the  purpose  of'  soliciting 
a^ivertising,  and  collecting  accounts  due 
therefor.  Baa  no  implied  authority  to  in- 
dorse checks  payable  to  his  principal, 
though  delivered  to  him  in  payment  of  ac- 
couDta  in  his  hands  for  collection. 


(January  14,  1910.) 


APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty denying  a  motion  for  judgment  notwith- 
standing a  verdict  for  defendant,  or  for  a 
new  trial,  in  an  action  brought  to  recover 
the  amount  of  certain  checks  alleged  to  have 
been  paid  by  defendant  without  authority. 
Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Durment  &  Moore  for  appel- 
lant. 

Mr.  Ciiarlcs  G.  Laybourn,  for  respond- 
ent: 

That  actual  authority  was  given  is  abund- 
antly proved  by  the  evidence. 

Columbia  Mill  Co.  v.  National  Bank,  52 
Minn.  224,  53  N.  W.  1061;  Best  v.  Krey, 
83  Minn.  32,  85  N.  W.  822. 

The  holding  out  of  Strum  by  the  plaintiff 


Id  defining  bona  fide  holders,  the  courts 
and  text  writers  freouently  state  in  general 
terms  that  a  bona  nde  holder  is  one  who, 
before  maturity,  in  the  due  course  of  busi- 
ceas  and  for  a  yaluable  consideration,  takes 
the  paper  without  notice  of  any  equity  exist- 
ing against  the  paper ;  and  the  inference  is 
frequently  suggested  that  no  one  else  can 
recover  U  the  maker  has  a  good  defense 
to  the  paper  in  the  hands  of  the  original 
pavee.  So,  many  statements  may  be  found 
that  one  who  takes  the  paper  with  notice 
of  snch  a  defense  cannot  recover.  Such 
etatements,  although  possibly  correct  so  far 
as  the  particular  case  before  the  court  is 
ftmcemed,  are  misleading  in  that  they  over- 
look one  very  important  exception  to  the 
general  rule,  which  exception  seems  to  be 
applied  whenever  the  facts  bring  the  case 
within  the  exception. 

If  the  note  or  other  paper  has  passed  into 
the  hands  of  a  bona  fide  holder,  such  holder 
nay  transfer  his  right  to  enforce  the  note 
to  his  indorsee,  although  the  latter  had 
notiee  of  defenses  against  the  paper.  As 
wu  said  above,  this  rule  has  been  upheld 
IB  practically  every  case  in  which  the  pre- 
cis question  has  been  before  the  court. 

Fed. — Douglas  County  v.  Bolles,  94  U. 
S.  104,  24  L.  ed.  46;  Marion  County  v. 
(lark,  94  U.  S.  278,  24  L.  ed.  39 ;  McClure 
^.  Oxford  Twp.  94  U.  S.  432.  24  L.  ed.  129 ; 
?^land  Countv  v.  Hill,  132  U.  S.  107, 
33  L.  ed.  261,  10  Sup.  Ct.  Rep.  26.  affirm- 
in?  25  Fed.  395,  34  Fed.  208;  Gunnison 
CoOTtv  v.  E.  H.  Rollins  &  Sons,  173  U.  S. 
2*).  43  L.  ed.  P^'O,  19  Sup.  Ct.  Rep.  390; 
Bntterfield  v.  OnUrio,  32  Fed.  891;  Dudley 
▼.  Lake  County,  26  C.  C.  A.  82,  49  U.  S. 
App.  .•^36.  80  Fed.  672,  reversed  on  other 
irronnds  in  173  U.  S.  243,  43  L.  ed.  684,  19 
^ap.  Ct  Rep.  398 ;  Rathbone  v.  Kiowa  Coun- 
ty, 27  C.  C.  A.  477,  49  U.  S.  App.  577,  83 
Fed.  12.5;  Pickens  Twp.  v.  Post,  41  C.  C.  A. 
1.  99  Fed.  659;  Central  R.  &  Bkg.  Co.  v. 
Farmers'  Loan  k  T.  Co.  116  Fed.  705; 
Oamble  v.  Rural  Independent  School  Dist. 
T«  C.  C.  A.  539,  146  Fed.  113;  Fletcher  v. 
Hickman,  91  C.  C.  A.  353,  165  Fed.  403. 

Cal.>-Poorman  ▼.   Hills.   39   Cal.  345,  2 
W»LAA.(XJS.) 


Am.  Rep.  451;  Graham  v.  Larimer,  83  Cal. 
173,  23  Pac.  286. 

D.  C. — Braxton  v.  Braxton^  9  Mackey, 
355. 

Ga. — Stamper  v.  Hayes,  25  Ga.  646;  Weil 
V.  Carswell,  119  Ga.  873,  47  S.  E.  217; 
Pyron  v.  Ruohs,  120  Ga.  1060,  48  S.  E. 
434:  Dav  v.  Rogers,  7  Ga.  App.  535,  67  S. 
E.  279; 'Wade  v.  Elliott,  11  Ga.  App.  646, 
75  S.  E.  989. 

Ind, — ^Hereth  v.  Merchants'  Nat.  Bank, 
34  Ind.  380;  Riley  v.  Schwacker,  60  Ind. 
592;  Hill  V.  Ward,  45  Ind.  App.  458,  91 
N.  E.  38. 

Iowa — Simon  v.  Merritt,  33  Iowa,  637; 
Mornyer  v.  Cooper,  35  Iowa,  257 ;  Riegel  v. 
Ormsby,  111  Iowa,  10,  82  N.  W.  432;  Mont- 
rose Sav.  Bank  v.  Clausscn,  137  Iowa,  73, 
114  N.  W.  547. 

Kan. — ^Bodley  v,  Emporia  Nat.  Bank,  38 
Kan.  59,  16  Pac.  88;  Hardy  v.  First  Nat. 
Bank,  56  Kan.  493,  43  Pac.  1125;  McFar- 
land  V.  State  Bank,  7  Kan.  App.  722,  52 
Pac.  110. 

La. — ^Adams  v.  Avery,  9  Rob.  (La.)  431; 
Cotton  V.  Sterling,  20  La.  Ann.  282;  State 
V.  Hart,  46  La.  Ann.  50,  14  So.  607;  Hillard 
V.  Taylor,  114  La.  883,  38  So.  694. 

Me.— Dillingham  v.  Blood,  66  Me.  140. 

Md. — Boyd  v.  McCann,  10  Md.  118;  Cover 
V.  Myers,  76  Md.  406,  32  Am.  St.  Rep.  394, 
23  AU.  850;  Cover  v.  Bowersox,  —  Md.  — , 
23  Atl.  1037;  Black  v.  First  Nat.  Bank, 
96  Md.  399,  64  Atl.  88. 

Mass. — Suffolk  Sav.  Bank  v.  Boston,  149 
Mass.  364,  4  L.R.A.  616,  21  N.  E.  665; 
Symonds  v.  Riley,  188  Mass.  470,  74  N.  E. 
926. 

Mich.— Wood  V.  Starling,  48  Mich.  692, 
12  N.  W.  866;  Shaw  v.  Clark,  49  Mich.  384, 
43  Am.  Rep.  474,  13  N.  W.  786;  Anderson 
V.  Northern  Nat.  Bank,  98  Mich.  643,  67 
N.  W.  808;  Baker  v.  Union  Trust  Co.  129 
Mich.  581,  89  N.  W.  345. 

Mo.— First  Nat.  Bank  v.  Stanley,  46  Mo. 
App.  440;  Langford  v.  Varner,  65  Mo.  App. 
370. 

N.  Y.— Vosburgh  v.  Diefendorf,  119  N.  Y. 
357,  16  Am.  St.  Rep.  836,  23  N.  E  801, 
affirming  1  N.  Y.  Supp.  58;   Noble  v.  Cor- 
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to  the  public  was  not  in  any  restricted  or 
limited  sense,  but  as  a  general  agent  in 
chai;ge  of  all  its  business  at  Minneapolis. 

Mechem,  Agency,  §§  282-284;  Bronson  v. 
Chappell,  12  Wall.  681,  20  L.  ed.  436;  Win- 
chell  V.  National  Exp.  Ck>.  64  Vt.  15,  23 
Atl.  728;  Putnam  v.  French,  63  Vt.  402, 
38  Am.  Rep.  682;  Story,  Agency,  7th  ed. 
§  443;  Griggs  v.  Selden,  68  Vt.  661,  5  Atl. 
504;  Beers  v.  Phoenix  Glass  Co.  14  Barb. 
368;   Wharton,  Agency,  §  123. 

A  general  agency  may  be  inferred  from 
facts  and  circumstances;  from  habit  and 
course  of  dealing. 

Lyell  V.  Sanboum,  2  Mich.  lOD,  1  Mor. 
Min.  Rep.  313;  Oreenl.  Ev.  §§  64,  05; 
Story,  Agency,  §  55;  Price  v.  Marsh,  1 
Car.  &  P.  60;  Garth  v.  Howard,  5  Car.  & 


nell,  1  Hilt.  98;  Kruelwitch  v.  Meltsner,  13 
Misc.  342,  34  N.  Y.  Supp.  461. 

N.  C—Glenn  v.  Farmers*  Bank,  70  N.  C. 
191. 

Ohio.— Perkins  v.  White.  36  Ohio  St.  530. 

Tex. — Watson  v.  Flanagan,  14  Tex.  354; 
Herman  v.  Gunter,  83  Tex.  66,  29  Am.  St. 
Rep.  632,  18  S.  W.  428;  Hollimon  v.  Karger, 
30  Tex.  Civ.  App.  558,  71  S.  W.  299. 

Va.— Prentice  v.  Zane,  2  Gratt.  262; 
Aragon  Coffee  Co.  v.  Rogers,  105  Va.  61, 
52  S.  E.  843,  8  Ann.  Cas.  623. 

Wis.— Kinney  v.  Kruse.  28  Wis.  183; 
Verbeck  v.  Scott,  71  Wis.  59,  36  N.  W.  600: 
Montpelier  Sav.  Bank  &  T.  Co.  v.  School 
Dist.  115  Wis.  622,  92  X.  W.  439:  Prentiss 
V.  Strand.  116  Wis.  647.  93  X.  W.  816. 

Eng.— Booth  V.  Quin,  7  Price,  193.  21  Re- 
vised Rep.  744;  Haly  v.  Lane.  2  Atk.  ISl: 
May  V.  Chapman,  16  Meos.  &  W.  353:  Mas- 
ters v.  Ibberson,  8  C.  B.  100,  18  L.  J,  C.  B. 
X.  S.  348. 

Can. — Gauthier  v.  Reinhardt,  Rap.  Jud. 
Quebec,  26  C.  S.  134. 

Thus,  in  Douglas  County  v.  Bolles,  94  U. 
S.  104,  24  L.  ed.  46,  the  court  aaid:  "The 
legal  presumption,  therefore,  U,  that  they 
are  [bona  fide  holders].  But  the  plaintiffs 
are  not  forced  to  rest  upon  mere  presump- 
tion to  support  their  claim  to  be  considered 
as  having  the  rights  of  purchasers  without 
notice  of  any  defense.  They  can  call  to 
their  aid  the  fact  that  their  predecessors  in 
ownership  were  such  purchasers.  To  the 
rights  of  those  predecessors  they  have  suc- 
ceeded." 

So.  in  Cover  v.  Myers,  75  Md.  406,  32  Am. 
St.  Rep.  394,  23  Atl.  850,  the  court  said: 
"If  any  subsequent  holder  takes  the  in- 
strument in  good  faith  and  for  value,  before 
maturity,  he  is  entitled  to  recover  on  it,  and 
BO  any  person  taking  title  under  him  may 
recover,  notwithstanding  such  latter  holder 
may  have  knowledge  of  the  infirmities  of 
the  instrument;  and  all  thai  is  required  of 
the  holder  in  such  case  is  that  it  be  proved 
that  he,  or  some  preceding  holder  or  in- 
dorsee under  whom  he  claims,  acquired  title 
to  the  paper  before  maturity,  bona  fide  and 
for  value." 

And  in  Poorman  t.  Mills,  39  Cal.  345, 
60  L.R.A.(N.S.) 


P.  346,  1  Mor.  k  S.  628,  8  Bing.  451,  1  L. 
J.  C.  P.  N.  S.  129;  Rex  v.  Almou,  5  Burr. 
2686;  2  Kent,  Com.  §§  614,  615;  Wilcox  v. 
Chicago,  M.  &  St.  P.  R.  Co.  24  Minn.  269; 
Graves  v.  Horton,  38  Minn.  66,  35  N.  W. 
568 ;  Johnson  v.  Milwaukee  &  W.  Invest.  Co. 
46  Neb.  480,  64  N.  W.  1100. 

Where  the  acts  themselves  are  of  such  a 
nature  or  so  continuous  as  to  furnish  a 
reasonable  ground  of  inference  that  they 
must  have  l>een  known  to  the  principal,  and 
that  he  would  not  have  permitted  his  agent 
thus  to  act  without  authority,  the  acta 
themselves  are  admissible  as  evidence  to 
prove  the  agency. 

Gimon  v.  Terrell,  38  Ala.  208;  Reynolds 
V.  Collins.  78  Ala.  94;  Bradford  v.  Barclay, 
39  Ala.  33;  Proctor  v.  Tows,  116  111.  138, 


2  Am.  Rep.  461,  the  court  said:  "A  nego- 
tiable bill  or  note  indorsed  and  transferred 
to  a  bona  fide  holder  for  value,  without 
notice,  by  the  payee  thereof,  before  matur- 
ity or  dishonor,  actual  or  constructive,  is 
relieved  of  all  equities  existing  Wetween  the 
drawer  or  maker  and  the  payee,  and  any 
subsequent  assignee  receives  the  same  in 
like  mannev,  relieved  of  all  such  equities." 

If  any  intermediate  holder  between  the 
plaintiff  and  defendant  take  negotiable  pa- 
per under  such  circumstaiices  as  would 
entitle  him  to  recover  against  the  defend- 
ant, the  plaintiff  will  have  the  same  right, 
even  though  he  may  have  purchased  with  a 
knowledge  of  its  infirmity  a*,  between  the 
original  parties.  Scotland  County  v.  Hill, 
132  U.  S.  lO-;,  33  L.  ed.  261,  10  Sup.  Ct. 
Rep.  26,  affirming  25  Fed.  395,  34  Fed.  208. 

"The  bona  fide  holding  when  once  at- 
tached continues  in  the  hands  oi  subsequent 
holders."  Anderson  v.  Northern  Nat.  Bank, 
98  Mich.  .543,  57  N.  W.  808. 

"An  innocent  party  may  transfer  a  title 
in  the  bill  to  a  person  who  is  no  party  to 
the  original  fraud  though  he  have  knowl- 
edge of  it."  May  v.  Chapman,  16  Mees.  & 
W.  356. 

"The  purchaser  with  notice  gets  a  good 
title  from  the  purchaser  without  notice.'* 
Wade  V.  Elliott,  11  Ga.  App.  646,  76  S.  E. 
989. 

A  bona  fide  holder  is  a  purchaser  without 
notice  or  a  successor  of  such  a  purchaser. 
McClure  v.  Oxford  Twp.  94  U.  S.  432,  24  L. 
ed.  120. 

Notice  of  prior  equities  cannoi  affect  the 
title  of  a  second  holder,  if  he  acquired  title 
from  one  who  had  no  su'^h  knowledge. 
Marion  County  v.  Clark,  94  U.  S.  278,  24 
L.  ed.  59. 

The  purchaser  at  an  execution  sale  of 
a  promissory  note  is  subrogated  to  the 
rights  of  the  execution  debtor,  who  was  a 
bona  fide  holder  of  the  note,  although  at 
the  time  of  the  sale  public  notice  is  given 
of  the  fact  that  equities  exist  against  the 
note.     Adams  v.  Avery.  9  Rob.  (I^.)  431. 

An  indorsee  who  takes  from  a  bona  fide 
purchaser  of  negotiable  paper  stands  in 
the  shoos  of  his  indorser,  and  may  invoke 
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3  N,  £.  569;  Friedlangcr  v.  Cornell,  45  Tex. 
583;  Columbia  Mill  Co.  v.  National  Bank, 
62  Minn.  224,  53  N.  W.  1061;  Best  v.  Krcy, 

83  Minn.  32,  85  N.  W.  822;  Fowlds  v. 
ETans,  52  Minn.  351,  54  N.  W.  743;  Neibles 
T.  Minneapolis  &  St.  L.  R.  Co.  37  Minn.  151, 
33  X.  W.  332;  Tice  v.  Russell,  43  Minn.  66, 
44  X.  W.  886;  American  Graphic  Co.  v. 
Minneapolis,  St.  P.  A  S.  Ste.  M.  R.  Co.  44 
Minn.  113,  46  N.  W.  143;  J.  I.  Case  Thresli- 
itg  Mach.  Co.  ▼.  McKinnon,  82  Minn.  75, 

84  X.  W.  646;  Scanlon-Gipson  Lumber  Co. 
T.  Germania  Bank,  90  Minn.  478,  97  N.  VV. 
380. 

The  culpable  negligence  of  the  plaintiff  in 
failing  to  so  manage  Its  business  as  to 
avoid  the  losses  resulting  from  Sturm's  acts 
constitutes  an  estoppel. 


Johnson  v.  Milwaukee  &  W.  Invest.  Co.  46 
Xeb.  480,  64  N.  W.  1100;  Wheeler  v.  Ben- 
ton, 67  Minn.  293,  69  N.  W.  927 ;  Kasson  v. 
Xoltner,  43  Wis.  646;  Lorton  v.  Russell,  27 
Neb.  372,  43  N.  W.  112;  Johnson  v.  Don- 
nell,  90  N.  Y.  1 ;  Webster  v.  Wray,  17  Neb. 
579,  24  N.  W.  207;  Fowlds  v.  Evans,  62 
Minn.  551,  54  N.  W.  743;  Rockford,  R.  I. 
&  St.  L.  R.  Co.  V.  Wilcox,  66  111.  417;  Rey- 
nolds V.  Collins,  78  Ala.  94;  Neibles  v. 
Minneapolis  &  St.  L.  R.  Co.  37  Minn.  151, 
33  N.  W.  332;  Columbia  Mill  Co.  v.  Na- 
tional Bank,  52  Minn.  224,  53  N.  W.  1061 ; 
Scanlon-Gipson  Lumber  Co.  v.  Germania 
Bank,  90  Minn.  478,  97  N.  W.  380. 

A  long  course  of  dealing  by  an  agent  for 
his  principal,  during  which  time  his  acts 
have  never  been  questioned  or  in  any  man- 


erenr  presumption  and  estoppel  which  but- 
tmsed  the  claim  of  the  latter,  notwith- 
etandinf  the  fact  that  he  received  the  paper 
as  a  gift  after  its  maturity  and  with  notice 
of  alleged  defenses  to  its  collection.  Lake 
County  T.  Sutliff,  38  C.  C.  A.  167,  97  Fed. 
270. 

The  averment  in  a  plea  that  the  plaintiff 
had  notice  of  the  fact  that  the  alleged  part- 
nership which  signed  the  note  had  dissolved 
before  the  note  was  executed  is  insufficient 
in  the  aboence  of  a  further  averment  that 
the  payee  also  had  such  notice.  Pyron  v. 
Buohs,  120  Ga.  1060,  48  S.  £.  434. 

The  same  proposition  was  stated  in  an- 
other form  in  Booher  v.  Allen,  153  Mo.  613, 
55  S.  W.  238,  where  the  court  said  that  any 
equities  that  could  have  been  asserted 
against  the  note  in  the  transferrer's  hands 
were  equally  available  against  it  in  the 
truisferee's  hands. 

The  same  rule  has  been  asserted  in  cases 
where  it  was  sought  to  limit  the  recovery 
to  the  amount  which  the  plaintiff  paid  for 
thepaper. 

Thus,  in  Wade  ▼.  Chicago,  S.  &  St.  L.  R. 
Co.  149  U.  S.  327,  37  L.  ed.  755,  13  Sup. 
Ci  Bep.  892,  the  court  said:  "By  tiie  de- 
ctsiTe  weight  of  authority  in  this  country, 
where  negotiable  paper  has  been  put  in 
circulation,  and  there  is  no  infirmity  or  de- 
fense between  the  antecedent  parties  there- 
to, a  purchaser  of  such  securities  is  en- 
titled to  recover  thereon  as  against  the 
Bsker  the  whole  amount,  irrespective  of 
what  he  might  have  paid  therefor." 

So,  if  any  previous  holder  of  the  paper 
Vis  a  bona  fide  holder,  the  plaintiff  can 
STsil  himself  of  the  position  of  such  previ- 
ous holder  without  showing  that  he  himself 
paid  value.  Montclair  Twp.  v.  Ramsdell, 
107  U.  S.  147,  27  I*  ed.  431,  2  Sup.  Ct.  Rep. 
»1. 

^.  the  holder  of  commercial  paper  by 
valid  written  transfers  from  former  bona 
fide  holders  for  value  succeeds  to  all  the 
rifihts  of  such  former  holders,  and  it  is  im- 
material whether  such  holder  did  or  did 
aot  pay  value  for  it.  Dudley  v.  Lake  Coun- 
ty, 26  C.  C.  A.  82,  49  U.  S.  App.  336,  80 
Fed.  672,  reversed  on  other  grounds  in  173  ^ 
50  LJLA.(NJ5.> 


U.  S.  243,  43  L.  ed.  684,  19  Sup.  Ct  Rep. 
398. 

If  any  previous  holder  of  a  negotiable 
instrument  was  a  bona  fide  holder  for  value, 
the  plaintiff,  upon  showing  that  he  himself 
paid  value,  can  avail  himself  of  the  posi- 
tion of  such  previous  holder,  although  he 
had  knowledge  of  the  equities  existing 
against  the  paper;  and  his  recovery  is  not 
limited  to  what  he  himself  paid  for  it.  But- 
ter field  V.  Ontario,  32  Fed.  891. 

The  reason  underlying  the  rule  that  a 
taker,  although  with  notice,  from  a  bona 
fide  holder,  is  entitled  to  stand  in  the 
shoes  of  the  latter,  is  not  to  protect  the  pur- 
chaser with  notice,  although  such  is  its 
effect,  but  rather  to  protect  the  property  of 
a  bona  fide  holder.  It  has  been  pointed  out 
in  several  cases  that  the  latter 's  title  would 
be  impaired  if  he  could  only  collect,  and  not 
sell,  his  rights  in  the  paper. 

Thus,  in  Cromwell  v.  Sac  County,  96  U. 
S.  51,  24  L.  ed.  681,  the  court  said:  "The 
rule  has  been  too  long  settled  to  be  ques- 
tioned now,  that  whenever  negotiable  paper 
has  passed  into  the  hands  of  a  party  un- 
affected by  previous  infirmities,  its  char- 
acter as  an  available  security  is  established, 
and  its  holder  can  transfer  it  to  others  with 
the  like  immunity.  His  own  title  and  right 
would  be  impaired,  if  any  restrictions  were 
placed  upon  his  power  of  disposition." 

So,  in  Aragon  Coffee  Co.  v.  Rogers,  105 
Va.  51,  52  S.  E.  843,  8  Ann.  Cas.  623,  the 
court  said  that  the  general  rule  was  that 
if  a  person  taking  with  notice  purchased 
from  one  without  notice,  he  is  entitled  to 
stand  in  the  latter's  shoes  and  take  shelter 
under  his  good  faith.  "If  it  were  not  so, 
the  bona  fide  purchaser  without  notice 
might  be  unable  to  dispose  of  the  prop- 
erty, and  thus  its  value  in  his  hands  be  ma- 
terially deteriorated.  A  bona  fide  holder, 
it  is  said,  is  entitled  to  have  the  whole 
world  for  his  market." 

A  bona  fide  holder  of  commercial  paper  is 
entitled  te  transfer  to  a  third  party  all 
the  rights  with  which  he  is  vested,  and  the 
title  so  acquired  bv  his  indorsee  cannot  be 
affected  by  proof  that  the  indorsee  was  ac- 
quainted with  defenses  existing  against  the 
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ner  repudiated  by  the  principal,  will  raise 
the  presumption  that  the  agent  has  actual 
authority  to  do  what  is  done  by  him  in 
line  with  such  course  of  dealing. 

Columbia  Mill  Co.  v.  National  Bank,  52 
Minn.  224,  53  N.  W.  1061 ;  Wheeler  v.  Ben- 
ton, 67  Minn.  297,  69  N.  W.  927;  American 
Trust  &  Sav.  Bank  v.  Gluck,  68  Minn.  133, 
70  N.  W.  1085;  Eggleston  v.  Advance 
Thresher  Co.  96  Minn.  241,  104  N.  W.  891; 
Beat  V.  Krey,  83  Minn.  32,  85  N.  W.  822; 
Clark  &  S.  Agency,  §  2,  ^  B.  55,  04. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff,  Dispatch  Printing  Company,  is 
a  corporation  organized  under  the  laws  of 
this  state,  doing  business  at  St.  Paul,  and 
publisher  of  the  St.  Paul  Dispatch.  In 
1901  it  employed  one  .Sturm  and  placed 
him  in  charge  of  its  advertising  department 
at  Minneapolis,  with  authority  to  solicit  ad- 
vertising from  the  merchants  of  that  city, 
and  to  collect  and  remit  to  plaintiff  all  ac- 
counts due  therefor.     He  was  paid  for  his 


services  a  eommission  of  15  per  cent  of  all 
amounts  received  for  advertising  secured  by 
him.  From  the  date  of  his  employment  in 
1901  until  1906,  when  he  died,  he  made  his 
headquarters  at  Minneapolis,  and  adver- 
tised as  "M.  A.  Sturm,  Minneapolis  Mana- 
ger, St.  Paul  Dispatch."  He  kept  no  books 
of  account  with  advertisers  who  became 
such  at  his  solicitation,  nor  did  he  render 
bills  to  them.  He  transmitted  to  plaintiff 
by  mail  copies  of  all  advertising  secured, 
and  all  accounts  in  reference  thereto  were 
kept  by  clerks  upon  the  books  of  the  com- 
pany at  the  St.  Paul  office.  Statements  of 
acoount  were  there  made  out  and  sent  to> 
Sturm  for  collection  and  remittance  to  the 
home  office.  While  he  was  given  full  au> 
thority  in  the  matter  of  securing  advertis- 
ing and  making  collection  of  bills  sent  him,, 
his  authority  did  not  extend  beyond  acta  of 
that  kind.  Though  he  was  permitted  to 
advertise  as  manager  of  the  Minneapblia 
department  of  plaintiff,  he  was  not  a  gen- 
eral agent  with  unlimited  power  and  au- 
thority, but  was  expressly  confined  within 


paper.  Gunnison  County  v.  £.  H.  Rollins 
&  Sons,  173  U.  S.  255,  43  L.  ed.  680,  19  Sup. 
Ct.  Rep.  390. 

"A  purchaser  without  notice  .  .  ,  . 
takes  a  title  purged  of  any  fraud  or  in- 
firmity. Thifi  title  he  can  transfer,  and  it  is 
immaterial  whether  the  person  to  whom  he 
transfers  it  knows  of  the  taint  or  infirmity 
or  not.  Otherwise,  though  he  holds  a  per- 
fect title  in  himself,  it  would  be  destroyed 
or  impaired  in  value."  Suffolk  Sav.  Bank 
V.  Boston,  149  Mass.  364,  4  L.R.A.  516,  21 
N.  E.  GG5. 

In  a  few  cases  the  general  rule  that  a  pur- 
chaser with  notice  gets  a  good  title  from 
one  without  notice  is  recognized,  but  the 
courts  have  refused  to  apply  it  to  the  case 
at  bar. 

Thus,  in  Olmstead  v.  Winsted  Bank,  32 
Conn.  278,  85  Am.  Dec.  260,  it  was  held 
that  although  the  holder  of  a  stolen  bank 
bill  came  by  it  bona  fide  in  the  regular 
course  of  business  and  for  a  valuable  con- 
sideration, and  could  recover  thereon,  he 
does  not  have  such  an  absolute  property 
therein  as  to  enable  him  to  transmit  it  to 
a  purchaser  who  had  knowledge  that  it  was 
stolen  from  a  bank. 

So,  in  Ketchum  v.  Packer,  65  Conn.  544, 
33  Atl.  499,  the  court  recognized  the  gen- 
eral rule  that  a  bona  fide  holder  of  com- 
mercial paper  is  entitled  to  transfer  to  a 
third  person  all  the  rights  with  which  he 
himself  is  vested,  but  refused  to  apply  the 
rule  in  a  case  where  a  bank  which,  with- 
out knowledge  of  their  character,  held  trust 
bonds  as  collateral  to  a  private  loan,  trans- 
ferred upon  payment  of  the  principal  debt 
by  a  third  person  the  bonds  to  .such  third 
person,  who  had  knowledge  of  their  char- 
acter and  subsequently  tried  to  enforce  the 
payment  thereof.  The  court  said  that  the 
oO  L.R.A.(N.S.) 


bank,  which  was  an  innocent  holder,  nei- 
ther exercised,  nor  ever  had  the  right  to- 
exercise,  the  power  of  sale  of  the  bonds, 
and  consequently  the  holder  of  the  bonda 
must  trace  his  title  to  the  trustee,  who  had 
fraudulently  used  the  trust  bonds  as  coU 
lateral. 

And  in  Reed  v.  Stapp,  3  C.  C.  A,  244,  9- 
U.  S.  App.  34,  52  Fed.  641,  the  general  rule 
was  conceded,  but  it  was  held  that  one  w*ho, 
upon  paying  the  note  of  a  third  person  at 
a  bank,  took  a  dishonored  certificate  of 
deposit  which  had  been  held  by  the  bank 
as  security,  and  then  held  such  certificate 
as  collateral  to  a  new  note  from  the  third 
person  to  himself,  is  not  a  bona  fide  holder 
of  such  certificate,  although  the  bank  was,, 
since  he  took  the  certificate  with  notice  of 
its  dishonor. 

Exception   where  bona  fide  holder  retrans- 
fers  paper  to  payee. 

The  earlier  cases  upon  this  point  are  col- 
lected and  discussed  in  a  note  to  Andrewa 
V.  Robertson,  54  L.R.A.  673,  and  this  note  is> 
supplementary  thereto. 

The  general  rule  set  out  above,  that  a. 
bona  fide  holder  of  a  note  may  transfer 
his  rights  to  enforce  the  note  to  another,  al- 
though the  latter  has  notice  of  defenses- 
against  the  note,  is  subject  to  an  excep- 
tion when  such  transferee  is  the  original 
payee  of  the  note.  In  such  a  case  the  payee- 
is  in  no  better  position  than  he  was  original- 
ly, and  does  not  stand  in  the  shoes  of  his 
transferrer. 

Thus,    in   Aragon    Coffee   Co.   v.   Rogers, 
105  Va.  51,  52  S.  E.  843,  8  Ann.  Cas.  623,. 
the  court  said:     "If  the  payee  sell  nego- 
tiable   paper    to   an    innocent  third    party 
and  repurchases  it,  he  does  not  thereby 
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the  limits  stated.  Many  of  the  accounts 
transmitted  to  him  for  collection  were  paid 
bj  the  debtors  with  checks  payable  to  plain- 
tiff by  name,  and  drawn  upon  Minneapolis 
banks  in  which  they  carried  a  deposit. 
Most  of  these  cheeks  were  forwarded  direct 
to  plaintiff  by  Sturm,  but  some  of  them  he 
indorsed  with  plaintiff's  name  as  manager, 
and  deposited  them  in  Minneapolis  banks  to 
his  own  credit.  Trom  October,  1902,  until 
January  20,  I903>  he  kept  an  account  with 
the  Hennepin  County  Savings  Bank  under 
the  name  of  "St.  Paul  Dispatch,  Minne- 
apolis Dept.,  M.  A.  Sturm,  Mgr."  And  he 
undoubtedly  deposited  therein  moneys  paid 
him  on  advertising  accounts,  and  it  appears 
that  he  drew  upon  this  account  at  least  one 
check  payable  to  plaintiff  for  $1,546.50,  and 
transmitted  the  same  by  mail  to  plaintiff  at 
St  Paul,  where  it  was  received  and  applied 
in  payment  of  advertising  accounts.  Just 
what  proportion  of  accounts  were  paid 
Sturm  by  check  does  not  appear,  but  it  does 
app<>ar  that  authority  to  indorse  checks  de- 
livered to  him  and  payable  to  plaintiff  was 


expressly  withheld  from  him.  In  February, 
1904,  he  opened  an  account  with  the  Ger- 
mania  Bank  of  Minneapolis  in  the  name  of 
"M.  A.  Sturm,"  but  at  the  time  informed 
the  ofiScers  of  that  bank  that  he  was  the 
Minneapolis  manager  of  the  St.  Paul  Dis- 
patch. In  January,  1905,  he  closed  this  ac- 
count by  transferring  a  balance  then  re- 
maining to  his  credit  to  an  account  in  the 
name  of  "M.  A.  Sturm,  Trustee."  From 
and  after  the  opening  of  this  account  he  re- 
ceived a  large  number  of  checks  in  payment 
of  advertising,  payable  to  plaintiff  by  name, 
and  upon  a  number  of  them,  some  twenty- 
five,  he  indorsed,  "The  Dispatch  Ptg.  Co. 
St.  Paul  Dispatch,  Minneapolis  Dept.,  M.  A. 
Sturm,  Mgr.,"  and  "Pay  to  the  order  of 
Germania  Bank,  Minneapolis,  Minn.  M.  A. 
Sturm,  Trustee,"  depositing  the  amount  of 
each  in  the  Germania  Bank  to  his  own 
credit  as  "trustee."  All  the  checks  involved 
in  this  action  were  drawn  upon  the  defend- 
ant. National  Bank  of  Commerce,  and  were 
in  the  due  course  of  business  paid  by  it 
through    the    clearing    house.      All    other 


quire  any  greater  right  against  the  maker 
than  he  possessed  in  the  first  instance." 

So,  in  Weil  t.  Carswell,  119  Ga.  873,  47 
S.  E.  217,  the  court  said  that  when  a  note 
came  back  into  the  hands  of  one  of  the 
original  payees,  the  latter  took  the  paper 
rabject  to  all  the  defenses  which  could  have 
been  urged  against  him  originally. 

And  in  Bute  v.  Williams,  —  Tex.  Civ. 
A  pp.  —  162  S.  W.  989,  the  court  said: 
"The  rule  is  uncontroverted  that  the  payee 
of  a  note  which  has  been  procured  by  fraud, 
or  as  to  which  there  are  defenses  between 
the  original  parties,  either  based  upon 
fraud  or  illegality  of  consideration,  cannot, 
after  the  transfer  of  the  note  to  an  innocent 
purchaser  for  value,  repurchase  same  and 
enforce  it  against  the  maker  stripped  of  its 
defenses  in  favor  of  the  maker." 

In  Devlin  v.  Brady,  32  Barb.  618,  afBrraed 
in  3C  N.  Y.  531,  it  was  held  that  a  holder 
with  notice  of  equities  against  a  note  could 
not  have  it  discounted  at  a  bank,  and  after 
its  dishonor  have  it  retransferred  to  him, 
and  then  stand  in  the  place  of  the  bank  as 
a  bona  nde  bolder. 

A  note  broker  cannot  fraudulently  sell  a 
note  to  a  bona  fide  purchaser  for  value  be- 
fore maturity,  and  then  repurchase  it  at 
maturity  and  enforce  it  against  the  original 
ohiisrora,  while  still  reUiining  the  price 
which  he  received  upon  the  first  sale.  Corn- 
stock  V.  Buckley,  141  Wis.  228,  138  Ar-  St. 
Rep.  34,  124  N.  W.  414. 

Where  the  payee  is  only  a  nominal  party, 
and  the  consideration  for  the  note  is  in 
reality  furnished  by  a  third  person,  the 
latter  does  not,  upon  the  note  being  indorsed 
to  him.  become  a  bona  fide  holder,  although 
if  the  nominal  payee  had  indorsed  the  paper 
in  due  course  to  a  stranger,  the  latter  would 
he  entitled  to  the  rights  of  a  bona  fide 
holder. 
50  LJIJI.(N.S.) 


Thus,  a  person  furnishing  consideration 
for  a  note  cannot  have  it  made  payable  to 
a  third  person,  and  by  indorsement  of  the 
note  to  him  become  an  innocent  holder 
thereof.  Empire  Mut.  Annuity  &  L.  Ins. 
Co.  V.  Avery,  3  Ga.  App.  97,  69  S.  E.  324. 

So,  a  note  given  by  the  vendee  of  certain 
rights  to  sell  a  patent  medicine,  which  was 
immediatelv  indorsed  by  the  payee  to  the 
agent  of  the  patent  medicine  company,  can- 
not be  enforced  by  such  agent  if  tlve  con- 
sideration fails,  although  the  payee  himself 
might  have  been  able  S)  enforce  it.  Wray 
V.  Warner,  111  Iowa,  64,  82  N.  W.  455. 

The  rule  has  been  asserted  in  several 
Nebraska  cases,  that  a  note  in  the  hands  of 
the  payee,  although  in  fact  delivered  to  a 
third  person  by  wom  it  was  passed  to  the 
payee  for  value  before  maturity  and  with- 
out actual  notice,  was  subject  to  all  defenses 
against  such  note  in  the  hands  of  the  per- 
son to  whom  the  note  was  in  fact  executed 
and  delivered.  Vorce  v.  Rosenberg,  12  Neb. 
448,  11  N.  W.  879;  Chariton  Plow  Co.  v. 
Davidson,  16  Neb.  374,  20  N.  W.  256;  Camp 
V.  Sturdevant,  16  Neb.  603,  21  N.  W.  449. 

A  note  transferred  to  the  plaintiff  by 
parties  succeeding  him  in  business,  and  to 
whom  he  had  previously  transferred  it,  is 
subject  in  his  hands,  upon  his  taking  the 
note  up  at  maturity,  to  offset  for  breadi 
of  the  contract  out  of  which  the  note  arose. 
McElwee  Mfg.  Co.  v.  Trowbridge,  62  Hun, 
471,  17  N.  Y.  Supp.  3. 

But  the  exception  to  the  rule  that  the 
transferee  of  a  bona  fide  holder  stands  in 
the  shoes  of  the  latter,  in  case  such  trans- 
feree is  the  original  payee,  does  not  apply 
to  the  case  of  a  bona  fide  purchaser  of  the 
payee's  property,  including  the  note,  which 
had  been  deposited  as  collateral  by  the 
payee.  Moyses  v.  Bell,  62  Wash.  5.? 4.  114 
Pac.  193.  W.  M.  Q. 
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checks  received  by  Sturm  in  payment  for 
advertising  were  transmitted  direct  to 
plaintiff  at  its  home  office  in  St.  Paul. 
Those  involved  in  this  action  and  converted 
to  the  use  of  Sturm  in  the  manner  stated 
•aggregated  $3,246.88.  Some  time  before  the 
commencement  of  this  action,  plaintiff  dis- 
covered the  fraudulent  conduct  of  its  agent 
and  the  misappropriation  of  funds  collected 
by  him,  and  brought  this  action  to  recover 
the  amount,  upon  the  ground  that  the  agent 
had  no  authority  to  indorse  its  name  upon 
the  checks,  or  to  collect  or  receive  the  money 
tliereon,  and  that  tlie  payment  of  the  checks 
by  defendant  to  the  German ia  Bank  was  un- 
authorized, and  did  not  discharge  its  lia- 
bility to  plaintiff. 

The  defense  was:  (1)  That  Sturm  had 
authority  in  fact  to  indorse  checks  received 
by  him  as  plaintiff's  manager,  and  to  col- 
lect and  receive  the  money  thereon;  (2) 
that  if  no  such  authority  had  in  fact  been 
conferred  upon  Sturm,  plaintiff,  either 
knowingly  or  through  culpable  negligence, 
permitted  him  to  so  conduct  its  affairs  that 
the  German  ia  Bank  w^os  justified  in  conclud- 
ing that  he  had  such  authority;  af«d  (3) 
that  the  Gcrmania  Bank,  having  paid  the 
checks  in  good  faith  and  in  reliance  upon 
the  apparent  authority  of  Sturm,  acquired 
A  perfect  title  thereto,  which  passed  to  de- 
fendant, the  drawee  of  the  same,  as  they 
came  to  it  through  the  clearing  house. 

At  the  conclusion  of  the  trial,  both  par- 
ties requested  an  instructed  verdict.  The 
requests  were  refused,  the  issues  in  the  case 
submitted  to  the  jury,  and  a  verdict  re- 
turned for  defendant.  Plaintiff  appealed  from 
an  order  denying  its  alternative  motion  for 
judgment  or  for  a  new  trial.  The  assign- 
ments of  error  present  for  consideration  sev- 
eral important  questions  in  agency,  which 
we  dispose  of  in  the  order  of  their  appear- 
ance in  the  record. 

1.  The  checks  upon  which  the  action  is 
founded  were  drawn  upon  defendant.  Na- 
tional Bank  of  Commerce,  payable  to  the 
Dispatch  Printing  Company,  and  were 
cashed  or  paid  to  Sturm  by  the  Germania 
Bank  in  the  manner  already  outlined.  The 
question  whether  Sturm  had  authority,  ex- 
press, implied,  or  apparent,  to  indorse  the 
checks,  as  agent  of  plaintiff,  was  one  of  the 
principal  issues  litigated  on  the  trial;  it 
being  asserted  in  defense  that  he  had  such 
authority,  and  that  the  Germania  Bank  had 
the  right  to  rely  thereon  in  paying  the 
checks,  and  therefore  become  a  bona  fide 
purchaser  thereof.  It  was  not  claimed  that 
defendant,  the  drawee  of  the  checks,  had 
any  knowledge  of  or  acted  upon  any  sup- 
posed authority,  real  or  apparent,  of  Sturm 
in  paying  the  checks  to  the  Germania  Bank 
through  ttie  clearing  house;  but  its  defense 
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to  the  action  was  predicated  upon  the  claim 
that,  as  the  Germania  Bank  acquired  good 
title  to  the  checks  as  against  plaintiff,  its 
title  passed  to  defendant  and  fully  protects 
it  from  further  liability.  Upon  this  branch 
of  the  case  the  court  below  charged  the 
jury,  as  follows:  "If  the  Germania  Bank 
acquired  a  good  title  to  the  checks,  under 
the  rules  of  law,  as  I  have  stated  them  to 
you  in  connection  with  this  branch  of  the 
case,  then  it  also  acquired  a  good  title  to 
transfer  the  checks  to  the  defendant  bank, 
or  to  receive  pay  thereon  and  deliver  up  the 
checks  to  that  bank,  and  the  defendant  bank 
is  protected  by  the  rights  thus  acquired  by 
the  Germania  Bank." 

This  instruction  is  assigned  as  error. 
The  trial  court  was  entirely  right  in  this 
view  of  the  law.  Bank  checks  are  negotiable 
instruments,  and  the  rules  and  principles 
of  law  applicable  to  commercial  paper 
govern  and  control  the  rights  and  liabilities 
of  purchasers  and'  holders  thereof.  If 
Sturm  had  no  authority,  express  or  implied, 
to  indorse  the  checks,  and  plaintiff  was  not 
estopped  from  denying  his  authority  to  so 
act,  within  the  principle  of  law  presently 
to  be  adverted  to,  his  indorsement  thereof 
amounted  to  forgery,  and  the  Germania 
Bank  took  no  valid  title  to  them.  But  if 
he  had  such  authority,  or  for  any  reason 
plaintiff  is  estopped  from  denying  it,  as  to 
the  Germania  Bank,  then  that  bank  must 
be  held  a  bona  fide  purchaser  of  the  checks, 
and  its  title,  valid  in  law,  passed  to  defend- 
ant. The  rule  generally  applicable  to  com- 
mercial paper  is  that  a  purchaser  of  such 
instruments  from  a  bona  fide  holder  ac- 
quires a  valid  title  thereto,  even  though 
he  have  at  the  time  notice  of  defenses 
which  might  have  been  available  against 
the  original  payee.  The  theory  of  the  law- 
is  that  a  bona  fide  holder  of  such  paper 
may  deal  with  it  on  the  basis  of  his  own 
valid  title,  and  transfer  that  title  and  all 
appurtenant  rights  to  whomsoever  may  pur- 
chase. 6  Currency  Law,  789;  Robinson  v. 
Smith,  62  Minn.  62,  64  N.  W.  90;  note  to 
Green  v.  Wilkey,  36  L.R.A.  441;  Prentiss 
V.  Strand,  116  WU.  647,  93  N.  W.  816; 
Black  V.  First  Nat.  Bank,  96  Md.  399,  54 
Atl.  88;  Symonds  v.  Riley,  188  Mass.  470, 
74  N.  £.  926.  As  applied  to  this  particular 
case,  the  question  is  whether  the  (rermania 
Bank  could  have  recovered  upon  tlie  checks 
in  an  action  against  the  drawee  and  the 
plaintiff.  It  seems  quite  clear,  if  a  bona 
fide  holder,  that  it  could.  Or,  if  the  Ger- 
mania Bank  had  brought  an  action  against 
defendant  alone,  it  is  equally  clear  that  the 
Dispatch  Company  could  have  been  brought 
in  as  a  party  to  the  action  at  the  instance 
of  defendant,  and  compelled  to  litigate  the 
rights  and  title  of  the  Germania  Bank.    So 
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that  it  necessarily  follows  that  if  the  Ger- 
mania  Bank  acquired  a  valid  title  to  the 
checks,  and  was  a  bona  fide  holder  tliereof, 
defendant  maj  assert  that  title  as  a  de- 
fense in  this  action, — ma.y  assert  the  same 
defense  which  that  bank  could  interpose 
against  the  Dispatch  Company. 

2.  £rror  is  also  .assigned  to  those  portions 
of  the  instructions  submitting  to  the  jury 
the  question  of  Sturm's  actual  or  apparent 
authority  to  indorse  the  name  of  plain liflf 
upon  the  ehecks,  and  to  receive  the  money 
thereon  as  its  agent.  The  court,  as  intro- 
ductory to  its  general  instructions  in  this 
respect,  stated  to  the  jury  that  the  burden 
was  upon  plaintiff  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  Sturm  had 
DO  actual  authority  to  do  the  thing  com- 
plained of.  We  are  of  opinion  that  the 
court  erred  in  this  instruction.  It  is  ele- 
mentaiy  that  the  power  of  an  agent  to  bind 
his  principal  rests  entirely  upon  the  author- 
ity conferred  upon  him.  Without  such  au- 
thority, for  which  the  principal  himself  be- 
comes, by  act  or  conduct,  responsible,  the 
agent  can  bind  himself  only.  "Every  per- 
Mpn,  therefore,  who  undertakes  to  deal  with 
an  alleged  agent,  is  put  upon  inquiry,  and 
most  discover  at  his  peril  that  such  pretend- 
ed agent  has  authority,  that  it  is  in  its  na- 
ture and  extent  sufficient  to  permit  him  to 
do  the  proposed  act,  and  that  its  source  can 
t»e  traced  to  the  will  of  the  alfcged  princi- 
pal." 31  Gyc.  1322;  Ermentrout  v.  Girard 
F.  k  M.  Ins.  Co.  63  Minn.  305,  30  L.R.A. 
346,  56  Am.  St.  Rep.  481,  65  N.  W.  635.  At 
the  time  the  Germania  Bank  received  the 
checks  from  Sturm  it  had  knowledge  that 
he  was  the  agent  of  plaintiff,  the  checks 
were  payable  to  plaintiff,  and  were  indorsed 
by  Sturm  as  its  manager.  He  was  not  a 
general  agent,  with  unlimited  or  unrestrict- 
ed power,  but  instead  was  clothed  with 
special  or  limited  authority  only,  that  of 
soliciting  advertising  and  collecting  ac- 
counts sent  him  by  the  home  office  of  plain- 
tiff. This  did  n^  invest  him  by  implica- 
tion with  power  or  authority  to  indorse  or 
negotiate  for  plaintiff  commercial  paper, 
and  the  bank  was  under  special  duty  to 
make  inquiry  respecting  his  authority  to 
indorse  these  cheeks.  William  Deering  & 
Co.  V.  Kelso,  74  Minn.  41,  73  Am.  St.  Rep. 
324,  76  N.  W.  792;  Jackson  Paper  Mfg.  Co. 
^.  Commercial  Nat.  Bank,  199  111.  151,  59 
LJtA.  657,  03  Am.  St.  Rep.  113,  65  N.  E. 
136;  HamiltMi  Nat.  Bank  t.  Nye,  37  Ind. 
App.  464,  117  Am.  St.  Rep.  333,  77  N.  E. 
295;  Seattle  Shoe  Co.  v.  Packard,  43  Wash. 
527,  117  Am.  St.  Rep.  1064,  86  Pac  845; 
New  York  Iron  Mine  v.  First  Nat.  Bank,  39 
Mich.  644,  1  Mor.  Min.  Rep.  453;  Edwards 
▼.  Thomas,  2  Mo.  App.  282.  If  the  bank  re- 
lied upon  actual  authority  in  Sturm  to  so 
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act,  the  burden  was  upon  it  to  establish  the 
fact.  31  Cyc.  1643;  Nicholson  v.  Pease,  61 
Vt.  534,  17  Atl.  720;  Whitaker  v.  Ballard, 
178  Mass.  584,  60  N.  E.  379 ;  Bank  of  Uni- 
versity V.  Tuck,  101  Ga.  104,  28  S.  E.  168; 
1  Clark  &  S.  Agency,  506.  This  rule  is  sup- 
ported by  the  uniform  trend  of  authorities 
(2  Enc.  L.  &  P.  831),  and  was  in  no  way 
changed  in  the  case  at  bar  by  the  fact  that 
the  plaintiff  in  its  case  in  chief  offered  evi- 
dence of  the  general  authority  and  employ- 
ment of  Sturm.  The  court  was  in  error, 
therefore,  in  giving  this  instruction,  and 
that  it  was  prejudicial  will  admit  of  no 
discussion.  It  left  the  impression  upon  the 
minds  of  the  jury  that  actual  authority 
existed  which  plaintiff  was  required  to  over- 
come by  a  fair  preponderance  of  the  evi- 
dence, and  nothing  was  said  later  along  in 
the  instructions  to  evercome  the  impression 
so  created. 

3.  We  are  also  ef  epinion  that  the  court 
erred  in  submitting  to  the  jury  the  ques- 
tion whether  Sturm  had  been  expressly  au- 
thorized to  indorse  cheeks,  and  in  refusing 
to  charge,  as  requested  by  plaintiff,  that 
the  evidence  disclosed  no  such  authority. 
Express  authority,  as  involved  in  the  law 
of  principal  and  agent,  is  that  which  the 
principal  directly  grants  to  the  agent,  and 
this  includes,  by  implication,  whether  the 
agency  be  general  or  special,  unless  restrict- 
ed to  the  contrary,  all  such  powers  as  are 
proper  and  necessary  as  a  means  of  effectu- 
ating the  purposes  for  which  the  agency  was 
created.  It  does  not  include  apparent  au- 
thority which  arises  from  a  conscious  per- 
mission by  the  principal  of  acts  beyond 
those  expressly  granted,  but  only  those  which 
he  affirmatively  extends  to  the  agent.  And 
though  it  is  true  that  authority  of  this 
character  may  be  shown  by  circumstantial 
evidence,  precisely  as  other  .  controverted 
questions  may  be  solved,  we  discover  no  evi- 
dence in  the  record,  circumstantial  or  other- 
wise, to  justify  the  conclusion  that  Sturm 
was  expressly  authorized  to  indorse  checks 
received  by  him  which  were  payable  to  the 
plaintiff  in  name.  The  fact  that  he  did 
so  for  a  considerable  period  of  time  does  not 
prove,  in  any  proper  view,  that  he  was  di- 
rectly so  authorized,  for  no  agent  can  by  his 
own  act  create  evidence  of  authority  to  do 
a  particular  thing.  The  fact  that  he  had 
been  in  the  habit  of  indorsing  such  checks, 
if  known  to  plaintiff,  might  tend  to  estab- 
lish apparent  authority,  but  would  be  of 
no  other  or  greater  force  or  effect.  The 
only  evidence  in  the  record  directly  on  the 
point  of  express  authority  is  to  the  effect 
that  this  right  was  expressly  withheld  from 
Sturm,  and  that  he  was  explicitly  directed 
and  required  to  transmit  to  the  Dispatch 
Company  all  checks  received  by  him  in  pay* 
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ment  of  accounts  rendered.  We  discover 
nothing  in  the  record  to  overcome  this  ex- 
plicit proof.  The  court  therefore  erred  in 
not  taking  this  feature  of  the  case  from  the 
jury.  The  fact  that  it  was  submitted  to 
them  in  connection  with  the  rule  as  to  the 
burden  of  proof  laid  down  by  the  court  em- 
phasizes the  nature  of  the  error. 

.4.  Plaintiff  further  contends  that  the 
trial  court  erred  in  submitting  to  the  jury 
the  question  of  apparent  authority,  for  the 
reason  that  there  wajs,  as  claimed,  no  evi- 
dence before  the  jury  to  justify  the  find- 
ing that  plaintiff  had  knowledge  of  the  fact 
that  Sturm  had  exercised  the  right  of  in- 
dorsing checks,  without  which  knowledge 
on  plaintiff's  part,  no  apparent  authority 
could  arise.  This  question  was  by  the  in- 
structions so  interwoven  with  that  of  es- 
toppel arising  from  the  negligence  of  plain- 
tiff in  not  knowing  of  Sturm's  habit  in  this 
respect,  as  to  make  it  doubtful  whether 
there  was  reversible  error,  conceding  that 
there  was  no  evidence  to  justify  a  finding 
of  apparent  authority.  Though  there  is  a 
marked  distinction  between  them,  courts 
and  text  writers  often  confuse  implied  and 
apparent  authority  with  agency  or  author- 
ity by  estoppel,  and  apparent  authority  and 
estoppel  are  treated  as  substantially  the 
same  thing.  1  Clark  &  S.  Agency,  143;  2 
Enc.  L.  &  P.  817.  Such  were  in  effect  the 
instructions  complained  of  in  this  case. 
The  distinction  between  these  classes  of  au- 
thority or  agency  is  well  defined.  Implied 
authority  is  that  which  the  principal  in- 
tends his  agent  to  possess,  and  which  is 
proper,  usual,  and  necessary  to  the  exercise 
of  the  authority  actually  granted.  It  in- 
cludes all  such  "acts  and  things  as  are  di- 
rectly connected  with  and  essential  to  the 
business  in  hand."  2  Enc.  L.  &  P.  948.  Ap- 
parent authority  is  that  which,  though  not 
actually  granted,  the  principal  knowingly 
permits  the  agent  to  exercise,  or  which  he 
holds  him  out  as  possessing.  Columbia  Mill 
Co.  y.  National  Bank,  52  Minn.  224,  53 
N.  W.  1061 ;  Connell  v.  McLoughlin,  28  Or. 
230,  42  Pac.  218;  Harrisburg  Lumber  Co. 
V.  Washburn,  29  Or.  160,  44  Pac.  390. 
Agency  or  authority  by  estoppel  arises  in 
those  cases  where  the  principal  by  his  cul- 
pable negligence  permits  his  agent  to  exer- 
cise powers  not  granted  to  him,  even  though 
the  principal  have  no  notice  or  knowledge 
of  the  conduct  of  the  agent.  It  is  sufficient 
to  estop  the  principal  from  disputing  the 
authority  in  such  cases,  that  the  course  of 
dealing  in  the  transaction  of  the  principal's 
business,  between  the  agent  and  the  third 
persons,  was  such  as  to  justify  them  in  be- 
lieving that  he  possessed  the  requisite  au- 
thority, and  to  make  it  the  duty  of  the 
principal  to  know  the  manner  in  which  the 
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agent  was  conducting  his  affairs.  So  that 
where  it  appears  that  the  principal  knew, 
or  by  a  proper  supervision  of  the  affairs 
of  the  agency  ought  to  have  known,  of  the 
acts  of  the  agent,  or  the  general  course  and 
manner  in  which  he  was  conducting  the 
business  of  the  agency,  he  is  estopped,  as 
against  innocent  third  persons,  from  deny- 
ing the  power  of  the  agent  to  act.  This 
doctrine  is  more  or  less  commingled  with 
apparent  authority,  though,  strictly  speak- 
ing, they  are  essentially  different  in  this: 
Apparent  authority  is  not  founded  in  negli- 
gence of  the  principal,  but  in  the  conscious 
permission  of  acts  beyond  the  powers  grant- 
ed, whereas  the  rule  of  estoppel  has  its 
basis  in  the  negligence  of  the  principal  in 
failing  properly  to  supervise  and  control 
the  affairs  of  the  agent. 

5.  Plaintiff's   further    contention   that  it 
was  entitled  to  an  instructed  verdict  is  not 
sustained.    While  there  is  in  the  record  no 
evidence   that   express   authority   was   con- 
ferred upon  Sturm  to   indorse  the  checks, 
and   it   is   doubtful   whether   plaintiff   had 
knowledge  of  his  habit  of  so  doing,  yet  the 
question  of  its  negligence  in  not  properly 
supervising  and  keeping  in  touch  with  the 
affairs  of  the  agency,  and  the  good  faith  of 
the  Germania  Bank  in  dealing  with  Sturm 
in  the  belief  of  his  authority,  is  a  close  one 
on    the   evidence,   and,    within    the   rule   of 
Cruikshank  v.  St.  Paul  F.  &  M.  Ins.  Co.  75 
Minn.  266,  77  N.  W.  958,  judgment  cannot 
be  ordered,  and  the  cause  must  go  back  for 
a  new  trial.    It  would  serve  no  useful  pur- 
pose to  extend  the  opinion  by  a  discussion  of 
the  evidence  on  this  feature   of  the  case. 
The  law  unquestionably  imposed  upon  the 
Germania  Bank,  in  dealing  with  Sturm,  the 
duty  to  make  all  necessary  inquiry  as  to  his 
authority,  and  if  by  doing  so  it  could  have 
prevented     the     misappropriation     of     the 
money  in  question,  it  did  not  become  a  bona 
fide  purchaser  of  the  checks,  and  the  defense 
of  the  defendant  herein  must  fail.  The  bank 
was    confronted    with    the    fact,    when    it 
cashed    these    checks,    that   they    were    the 
property   of   plaintiff;    it   also   knew    that 
Sturm  was  in  possession  of  them  as  plain- 
tiff's agent;  they  were  payable  to  plaintiff, 
and    were    indorsed    by    Sturm    as    plain- 
tiff's manager.    This  information  was  clear- 
ly sufficient  to  put  the  bank  on  inquiry,  and 
it  is  not  relieved  from  the  consequences  of 
its  failure,  unless  the  negligent  conduct  of 
plaintiff  led  it  to  believe,  from  facts  with- 
in its  knowledge,  that  Sturm  possessed  the 
power   he   assumed   the   right   to   exercise. 
Schmidt  v.  Garfield  Nat.  Bank,  64  Hun,  208, 
19  N.  Y.  Supp.  252;    Jackson  Paper   Mfg. 
Co.  V.  Commercial  Nat.  Bank,  190  111.  151, 
59    L.R.A.    657,    93    Am.   St.    Rep.    113,    65 
N.  E.   136;   Davis  v.  Henderson,  25  Miss. 


DISPATCH  PRINTING  CO.  t.  NATIONAL  BANK  OF  COMMERCE. 


83 


549,  59  Am.  Dee.  229;  Hamilton  Nat.  Bank 
T.  Nye,  37  Ind.  App.  464,  117  Am.  St. 
Rep.  333,  77  N.  E.  295;  Jonathan  Mills  Mfg. 
Co.  T.  Whitehurat,  19  C.  C.  A.  130,  37  U.  S. 
App.  664,  72  Fed.  501 ;  Columbia  Mill  Co. 
r.  National  Bank,  52  Minn.  224,  53  N.  W. 
1061;  Best  V.  Krey,  83  Minn.  32,  86  N.  W. 
822;  Eggleston  v.  Advance  Thresher  Co.  96 
ilina.  241,  104  N.  W.  891.  Thia  branch  of 
the  case  was  properly  aabmitted  to  the 
jury. 

6.  The  farther  contention  of  plaintiff  that 
the  Germania  Bank  ia  in  no  position  to 
urge  the  question  of  agency,  because  in  the 
transactions  with  Storm  its  officers  were 
not  dealing  with  him  aa  an  agent,  but  as 
AH  individual,  is  not  sound.  Sturm  was  in 
fact  the  agent  of  the  plaintiff,  and  the 
bank  knew  that  he  was  acting  in  that  ca- 
pacity, and  is  unquestionably  entitled  to 
urge  this  fact  in  support  of  its  purchase  af 
the  checks. 

This  covers  all  qnesticMia  neeeaaary  to  be 
considered. 

Order  reversed,  and  aew  trial  granted. 


ARKANSAS  SUPREMS  COURT. 
F.  W.  MILES  et  al.,  Appta., 

V. 

C.  W.  DODSON. 

(102  Aric  422,  144  S.  W.  988.) 

Bills  and  notes  —  transfer  after  ma- 
torlty  —  right  of  holder. 

1.  A  transferee   after   maturity    from    a 
bona  fide  holder  for  value  who  received  the 


note  before  maturity  is  entitled  to  the  same 
protection  against  defenses  by  the  maker 
which  could  have  been  asserted  by  his  as- 
signor. 

Same  —  collateral  for  pre-existing  in- 
debtedness —  innocent  holder. 

2.  One  taking  negotiable  paper  as  col- 
lateral for  a  newly  incurred  or  pre-existing 
indebtedness  is  entitled  to  protection  as  an 
innocent  holder. 

Same  —  pledge  —  repurchase  —  rights 
of  holder. 

3.  A  bona  fide  holder  of  negotiable  paper 
who,  after  pledging  it  as  collateral  for  his 
own  debt,  receives  it  back  upon  paying  his 
debt,  or  purchases  it  from  the  pledgee,  is 
entitled  to  the  protection  as  innocent  holder 
which  he  originally  possessed. 

Same  —  transferee    for    value  —  pay- 
ment to  payee  —  risk. 

4.  The  maker  acts  at  Kis  own  risk  in 
paying  a  note  to  the  pavee  which  has  been 
transferred  to  a  bona  fide  holder  for  value. 

Appeal  —  finding  hy  master  —  conclu- 
sivenesB. 

5.  A  finding  by  a  consent  master  ap- 
proved by  the  chancellor  is  binding  on  ap- 
peal, if  there  is  any  legal  evidence  to  sus- 
tain it. 

(February  26,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Union  Chancery  Court  in  plain- 
tiff's favor  in  an  action  on  a  note.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  R.  G.  Harper  for  appellants^ 
Mr.  W.  E.  Patterson,  for  appellee: 
Plaintiff  is  the  legal  owner  and  holder  of 
the  note;  it  came  to  him  in  due  course  of 
business,  and  his  right  to  recover  upon  it 


.Vote.  ^  Right  of  purchaser  after  ma- 
turit^  from  hiana  fide  holder,  to  the 
tame  protection  as  the  latter. 

As  to  right  of  purchaser  with  notice  from 
bona  fide  holder,  to  same  protection  as  lat- 
ter, see  note  to  Dispatch  Printing  Co.  v. 
N^ational  Bank,  ante,  74. 

And  generally,  as  to  rights  of  transferees 
of  negotiable  paper,  see  Index  to  L.R.A. 
Notes,  "Bills  and  Notes,"  §§  35-43. 

The  earlier  cases  upon  this  question  are 
collected  and  discussed  in  a  note  to  Young 
Men's  Christian  Asso.  Gymnasium  Co.  v. 
Kockford  Xat.  Bank,  46  L.R.A.,  at  page  784, 
and  this  note  is  supplementary  thereto. 

As  is  pointed  out  in  the  note  in  46  L.R.A., 
^e  rule  that  an  indorsee  of  a  note  after 
maturity  takes  subject  to  all  the  equities 
existing  in  favor  of  the  maker  against  the 
pajee  does  not  apply  where  such  indorsee's 
indorser  was  a  bona  fide  holder  before  ma- 
turity. For  a  similar  exception  in  favor  of 
a  taker  (with  notice,  see  note  to  Dispatch 
Printing  Co.  v.  National  Bank,  ante,  74.) 

Federal  Courts — First  Nat.  Bank  v. 
Texts,  20  Wall.  72,  22  L.  ed.  295;  Lake 
Conntv  V.  Sutliff,  38  C.  C.  A.  167,  97  Fed. 
50  L.RJk.(NJ5.) 


273;  Rondot  v.  Rogers  Twp.  39  C.  C.  A. 
462,  99  Fed.  202;  Hughes  County  v.  Liv- 
ingston, 43  C.  C.  A.  541,  104  Fed.  306,  writ 
of  certiorari  denied  in  181  U.  S.  623,  45  L. 
ed.  1033,  21  Sup.  Ct.  Rep.  926. 

Ala. — Pearson  v.  Howe,  11  Ala.  370. 

Ark. — Miles  v.  Dodson. 

Cal. — O'Conor  v,  Clarke,  5  Cal.  Unrep. 
323,  44  Pac.  482;  Iteese  v.  Bell,  7  Cal. 
Unrep.  73,  71  Pac.  87;  Fames  v.  Crosier, 
101  Cal.  260,  35  Pac.  873. 

Colo. — Statton  v.  Stone,  15  Colo.  App. 
237,  61  Pac.  481. 

111.— First  Nat.  Bank  v.  McCann,  4  111. 
App.  250;  Rice  v.  Van  Ackere,  22  HI.  App. 
588;  Hurst  v.  Pearce,  130  111.  App.  251; 
Rodriguez  v.  Merriman,  133  111.  App.  372. 

La. — Levy  v.  Ford,  41  La.  Ann.  873,  6 
So.  671. 

Mass. —  Symonds  v.  Riley,  188  Mass.  470. 
74  N.  E.  926. 

Minn. — Robinson  v.  Smith,  62  Minn.  62, 
64  N.  W.  90. 

Miss. — Sanders  v.  McAlister  Bros.  &  Co. 
101  Miss.  227,  57  So.  801. 

Mo. — Langford  v.  Varner,  65  Mo.  App. 
370. 

Neb. — ^Koehler  v.  Dodge,  31  Neb.  328,  28 
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is  that  of  a  bona  fide  holder  f^r  Talne  and 
without  notice  before  maturity. 

Brown  v.  Callaway,  41  Ark.  418;  Winshlp 
V.  Merchants'  Nat.  Bank,  42  Ark.  22 ;  Evans 
V.  Speer  Hardware  Co.  65  Ark.  204,  67  Am. 
St.  Rep.  919,  46  S.  W.  370;  Exchange  Nat. 
Bank  v.  Coe,  94  Ark.  387,  31  L.R.A.(N.S.) 
287,  127  S.  W.  463,  21  Ann.  Cas.  934;  7 
Cyc  932,  938;  Ketchum  v.  Packer,  66  Conn. 
644,  33  Atl.  499;  1  Dan.  Neg.  Inst.  pp. 
776,  801;  Y.  M.  C.  A.  Gym.  Co.  v.  Rockford 
Nat  Bank,  46  L.R.A.  784,  footnote  6. 

Payment  to  one  not  the  legal  holder  of  the 
note,  and  without  authority  to  collect, 
avails  nothing  as  a  defense. 

Block  V.  Kirtland,  21  Ark.  393;  Winer  v. 
Bank  of  Blytheville,  89  Ark.  448,  131  Am. 
St.  Rep.  102,  117  S.  W.  232;  Jenkins  t. 
Shinn,  66  Ark.  347;  State  Nat.  Bank  v. 
Hyatt,  76  Ark.  170,  112  Am.  St.  Rep.  50, 
86  S.  W.  1002,  6  Ann.  Cas.  296;  1  Dan.  Neg. 
Inst.  768;  Y.  M.  C.  A.  Gym.  Co.  v.  Rock- 
ford  Nat  Bank,  179  lU.  699,  46  L.R.A.  769, 


70  Am.  St.  Rep.  135,  54  N.  E.  297;  Ward 
V.  Sturdivant,  96  Ark.  439,  132  S.  W.  204. 

Fraaenthal,  J.,  delivered  the  opinion  of 
the  court": 

This  was  an  action  upon  a  note  original- 
ly instituted  in  the  circuit  court  by  i\  W. 
Dodson  against  F.  W.  Miles  and  the  other 
makers  thereof.  The  note  is  a  negotiable 
instrument  for  $575.25,  dated  August  20. 
1903,  and  due  January  1,  1905,  payable  to 
the  order  of  E.  H.  Smith.  The  plaintiff 
claimed  that  he  was  an  innocent  purchaser 
of  the  note.  The  defendants  alleged  pay- 
m^t  of  the  note,  and  that  plaintiff  had  ac- 
quired it  after  its  maturity  and  after 
notice  that  it  had  been  paid.  They  also  al- 
leged that  the  note  had  been  assigned  by 
said  E.  H.  Smith  to  Dodson  &  Son,  a  part- 
nership of  which  the  plaintiff  was  a  mem- 
ber, as  collateral  to  secure  a  principal  note 
executed  by  said  Smith  to  said  partner- 
ship; that  a  great  many  other  notes  and 
shares  of  stock  had  at  the  same  time  been 


Am.  St  Rep.  518,  47  N.  W.  913;  Barker  v.i 
Lichtenberger,  41  Neb.  761,  60  N.  W.  79; 
Knight  V.  Finney,  69  Neb.  274,  80  N.  W. 
912. 

N.  Y. — ^Northampton  Nat.  Bank  v.  Kid- 
der, 106  N.  Y.  221,  60  Am.  Rep.  443,  12  N. 
E.  577;  Eckhert  v.  Ellis,  26  Hun,  664; 
Ludlow  v.  Woodward,  117  App.  Div.  625, 
102  N.  Y.  Supp.  647;  Horan  v.  Mason,  141 
App.  Div.  89,  125  N.  Y.  Supp.  668 ;  Benedict 
v.  DeGroot,  45  How.  Pr.  384,  affirmed  in  1 
Abb.  App.  Dec.  126;  Gould  v.  Segee,  5 
Duer,  260;  Jennings  v.  Carlucci,  87  N.  Y. 
Supp.  476;  Cleary  v.  Dykeman,  146  N.  Y. 
Supp.  611. 

Ohio— Sherman  v.  People's  Invest.  Co.  19 
Ohio  C.  C.  26,  10  Ohi*  C.  D.  33.  Bassett  v. 
Avery,  15  Ohio  St  299. 

Or.—Adair  v.  Lenox,  15  Or.  489,  16  Pae. 
182. 

Pa.^— Wain  v.  Haldeman,  2  Pearson  (Pa.) 
26. 

Wash.— Moyses  v.  Bell,  62  Wash.  634,  114 
Pac.  193. 

Eng. — Chalmers  v.  Lanion,  1  Campb.  383, 
10  Revised  Rep.  709. 

Thus,  in  Eames  v.  Crosier,  101  Cal.  260, 
35  Pac.  873,  the  court  said:  '*It  is  a  set- 
tled principle  that  if  the  party  who  trans- 
ferred the  instrument  to  the  holder  took  the 
note  for  value,  and  before  maturity,  unaf- 
fected by  any  infirmity  in  it,  the  holder 
acquired  as  good  a  title,  although  he  took 
the  note  when  overdue." 

Where  an  innocent  holder  of  a  bill  in- 
dorses the  bill  to  another,  the  indorsee 
takes  all  the  rights  of  the  bona  fide  holder, 
and  it  is  unimportant  to  inquire  as  to  the 
time  when  the  indorsement  was  made. 
Pearson  v.  Howe,  11  Ala.  370. 

A  transferee  after  maturity  takes  the 
same  title  as  its  transferrer  had,  subject 
only  to  such  defenses  as  would  have  been 
GO  L.R.A.(N.S.) 


good  against  the  transferrer.  O'Conor  v. 
Clarke,  5  Cal.  Unrep.  323,  44  Pac.  482. 

An  indorsee  who  takes  from  a  bona  fide 
purchaser  of  negotiable  paper  stands  in  the 
shoes  of  his  indorser,  and  may  invoke  every 
presumption  and  estoppel  which  buttressed 
the  claim  of  the  latter,  notwithstanding  the 
fact  that  he  received  the  paper  as  a  gift 
after  its  maturity  and  with  notice  of  al- 
leged defenses  to  its  collection.  Lake 
County  V.  Sutliff,  38  C.  C.  A.  167,  97  Fed. 
270. 

A  transfer  of  a  negotiable  note  after  ma- 
turity and  without  consideration,  for  the 
purpose  of  enabling  the  transferee  to  bring 
an  action  thereon  in  the  state,  will  sustain 
a  riffht  of  action  by  him  against  the  maker 
in  the  right  of  the  transferrer,  when  the 
latter  is  a  bona  fide  holder  before  maturity 
for  value.  Edgerly  v.  Lawson,  176  Mass. 
661,  61  L.R.A.  432,  67  N.  E.  1020. 

A  bank  official  who  is  held  responsible  by 
the  bank  for  discounting  a  check,  pay- 
ment of  which  was  stopped  by  the  drawee 
bank,  and  who  himself  took  up  the  check  in 
order  to  take  recourse  against  the  parties, 
may  recover  where  the  person  depositing 
the  check  was  an  indorsee  in  due  course,  and 
took  the  check  before  it  was  dishonored. 
Gauthier  y.  Reinhardt,  Rap.  Jud.  Quebec,  26 
C.  S.  134. 

The  reason  underlying  this  exception  to 
the  general  rule,  that  an  indorsee  of  a  note 
after  maturity  takes  subject  to  all  the 
equities  existing  in  favor  of  the  maker 
against  the  payee,  is  to  safeguard  the  in- 
terest of  the  bona  fide  holder  of  a  note,  and 
to  enable  him  to  dispose  o(  his  property  in 
any  manner  he  may  desire. 

Thus,  in  Bassett  v.  Avery,  15  Ohio  St. 
299,  the  court  said:  "If  a  party  holds  a 
negotiable  instrument  discharged  of  de- 
fenses which  mav  have  existed  between  tlie 
antecedent  parties,  no   reason    is    perceived 


MILES  V.  t)Ot)S0N. 


85 


transferred  to  said  partnership  as  collateral 
to  secure  said  principal  note;  and  that 
tiie  partnership  had  collected  on  the  other 
collateral  a  sufficient  amount  to  pay  the 
principal  note.  Without  objection,  the 
cause  was  transferred  to  the  chancery 
court,  and,  by  the  consent  of  all  parties, 
that  court  appointed  a  master  to  make  and 
state  an  account  of  all  payments  which  had 
been  made  and  all  sums  which  had  been 
collected  on  all  said  collateral  notes  and 
shares  of  stock  which  had  been  transferred 
by  Baid  Smith  to  Dodson  &  Son,  and  also 
of  all  payments  made  by  the  defendants 
upon  the  note  involved  in  this  suit.  Testi- 
mony of  a  number  of  witnesses  was  taken 
by  the  master  relative  to  these  matters, 
and  he  made  a  report  in  which  he  set  out 
the  variouB  notes  and  shares  of  stock  which 
had  been  transferred  by  said  Smith  to  Dod- 
son k  Son  to  secnre  his  principal  note  to 
them,  and  also  the  various  sums  which  had 
been  collected  thereon.  From  this  he  found 
that  there  was  still  due  and  unpaid  on  said 


note  executed  by  Smith  to  Dodson  &  Son  the 
sum  of  $1,781.89,  The  master  further 
found  that  in  March,  1904,  the  defendant 
Miles  had  paid  to  said  Smith  the  full 
amount  of  the  note  herein  sued  on.  He 
thereupon  reported  that  plaintiff  was  not 
entitled  to  recover  on  said  note.  The  chan< 
cellor  approved  the  findings  of  fact  made 
by  the  master,  but  overruled  the  conclu- 
sion of  law  at  which  he  arrived.  He  found 
that  the  plainti^  was  an  innocent  pur- 
chaser of  the  note  before  its  maturity,  and 
thereupon  rendered  judgment  in  his  favor 
for  the  amount  thereof. 

It  appears  that  on  or  about  September  1, 
1903,  said  £.  H.  Smith  became,  or  was 
then,  indebted  to  Dodson  &  Son  in  the  sum 
of  $7,000,  and  executed  his  note  therefor  to 
them.  In  order  to  secure  the  payment  of 
that  note,  he  transferred  to  Dodson  &  Son 
on  the  same  day  a  number  of  notes  of  va- 
rious parties,  which  were  payable  to  him, 
and  also  some  shares  of  stock  in  two  or 
more  corporations.    Amongst  the  notes  thus 


why  his  right  of  sale  should  be  any  more 
restricted  than  his  right  to  collect.  The 
liability  of  the  maker  is  then  fixed.  It  is 
not  increased  by  a  subsequent  sale  or  gift 
of  the  note  to  another,  and  it  would  be  in- 
consistent that  the  law  should  recognize  a 
perfect  title  in  a  party,  and  yet  limit  his 
power  of  disposition." 

"As  soon  as  the  paper  comes  into  the 
hands  of  a  holder  unaffected  by  any  defect, 
its  charactei;  as  a  negotiable  security  is 
established;  and  the  power  of  transferring 
it  to  others,  with  the  same  immunity  which 
attaches  in  his  hands,  is  incident  to  his 
legal  right  and  necessary  to  sustain  the 
character  and  value  of  the  instniment  as 
property,  and  to  protect  the  bona  fide 
holder  in  its  enjoyment.''  Rice  v.  Van 
Ackere,  22  HI.  App.  688. 

In  many  cases  the  courts  apparently  do 
not  recognize  the  misleading  effect  of  gen- 
eral statements  that  an  indorsee  of  a  note 
after  maturity  takes  subject  to  all  the 
equities  existing  in  favor  of  the  maker  and 
against  the  payee,  without  calling  attention 
to  the  exception  in  favor  of  the  taker  from 
a  bona  fide  holder ;  but  this  point  is  noti(^ 
tn  Rondot  v.  Rogers  Twp.  39  C.  C.  A.  462, 
99  Fed.  202,  where  the  court  said:  "It  is 
pressed  upon  the  court  that  the  plaintiff 
does  not  occupy  the  position  of  bona  fide 
parchaser,  because  he  became  their  owner 
after  their  maturity.  It  is  conceded  that 
the  People's  Savings  Bank  purchased  these 
bonds  before  their  maturity,  and  paid  full 
▼alne  for  them,  without  knowledge  of  any 
defect  in  the  proceeding  resulting  in  their 
issue;  but  the  contention  is  that  one  who 
•e^iuires  negotiable  paper  after  its  maturity 
fnmi  one  who  bought  it  in  good  faith  before 
its  maturity  may  not  enjoy  the  same  im- 
nnmity  from  equitable  and  other  defenses 
•s  his  transferrer.  This  contention  cannot 
be  tostained.  The  assignee  of  a  bona  fide  I 
»  LJLA.(N£.) 


purchaser  before  maturity  takes  the  same 
rights  as  his  assignor  had,  no  matter  when 
the  assigpnment  was  made.  No  cases  have 
been  cited  which  sustain  the  position  as- 
sumed by  counsel.  Reliance  is  had  upon 
general  language  applicable  only  to  a  pur- 
chaser after  maturity  from  an  original 
party  to  the  contract,  or  from  one  who  is 
not  a  bona  fide  purchaser  and  has  no  rights 
as  such." 

The  following  cases  are  good  illustrations 
of  the  use  of  such  general  language,  which 
is  misleading  when  applied  to  some  other 
state  of  facts: 

Thus,  in  Bissell  v.  Gowdy,  31  Conn.  47, 
the  court  said  that  the  principle  that  an 
indorsee  receiving  negotiable  paper  after 
due  is  considered  as  receiving  dishonored 
paper,  and  takes  it  subject  to  every  in- 
firmity, equity,  and  defense  to  which  it  was 
liable  in  tiie  hands  of  the  payee,  applied  to 
the  case,  but  it  did  not  point  out  the  fact 
that  the  payee  had  indorsed  it  to  an  inter- 
mediate indorsee  after  the  maturity  of  the 
paper;  this  fact  appears  in  the  statement 
,of  facts,  but  the  language  of  the  court  is 
broad  enough  to  cover  all  cases,  and  not 
merely  the  case  at  bar. 

And  in  Woodsum  v.  Cole,  69  Cal.  142,  10 
Pac.  331,  the  court  said  that,  as  the  note 
was  overdue  when  it  was  delivered  to  the 
plaintiff,  she  was  not  an  'indorsee  in  due 
course,"  and  so  did  not  acquire  an  absolute 
title  thereto,  so  that  it  was  valid  in  her 
hands  notwithstanding  any  defect  in  the 
title  of  the  person  from  whom  she  acquired 
it.  But  in  this  case  the  person  from  whom 
she  acquired  it  had  no  right  to  enforce  it, 
as  it  Las  been  given  to  him  for  collection 
only,  and  the  person  to  whom  the  note 
actually  belonged  had  not  the  authority  to 
enforce  it,  because  her  duly  appointed 
agent  had  extended  the  ;ime  for  the  col- 
lection of  the  same.  W.  M.  G. 


86 


ARKANSAS  SUPREME  COURT. 


transferred  as  collateral  to  Dodson  &  Son  i 
was  the  note  upon  which  this  suit  is  in- 
stituted. At  the  time  of  making  said 
transfers.  Smith  also  executed  a  written 
power  by  which  he  authorized  said  Dodson 
&  Son,  or  their  assigns,  to  sell  said  col- 
laterals, or  any  of  them,  upon  default  being 
made  in  the  payment  of  said  principal  note 
executed  by  him  to  them.  The  testimony 
tended  further  to  prove  that  shortly  after- 
wards Dodson  &  Son  placed  these  collateral 
notes  in  the  hands  of  a  firm  of  lawyers  for 
collection.  These  attorneys  testified  that 
they  used  every  reasonable  effort  to  collect 
these  notes  and  succeeded  in  collecting 
about  $1,000  thereon  by  August,  1904.  On 
September  1,  1904,  Dodson  &  Son  had  a  set- 
tlement with  said  Smith  of  the  collections 
which  had  been  made  by  them  upon  the 
various  collateral  notes,  which,  being  cred- 
ited upon  said  principal  note,  left  a  bal- 
ance due  thereon  of  $6,000.  In  renewal  of 
the  balance  thus  found  due  upon  said  note, 
Smith,  on  said  day,  executed  to  Dodson  & 
Son  his  note  for  $6,000,  due  January  1, 
1905.  The  note  herein  sued  on,  which  had 
been  transferred  as  collateral  to  secure  the 
payment  of  the  original  note  for  $7,000, 
was  still  retained  by  Dodson  &  Sou  as  col- 
lateral to  secure  the  payment  of  the  renewal 
note  for  $6,000.  Some  of  the  other  col- 
lateral notes  were  also  retained  by  them, 
and  other  notes  were  transferred  to  them 
as  collateral  for  the  payment  of  thi  re- 
newal note.  About  that  time  Dodson  & 
Son  borrowed  from,  or  became  indebted  to, 
the  Ouachita  Valley  Bank  in  the  sum  of 
$4,346.62,  and  executed  their  note  to  it 
therefor,  and  in  order  to  secure  same 
transferred  to  the  bank  the  said  note  for 
$6,000  executed  to  them  by  Smith,  anc!  also 
the  collateral  notes  attached  thereto, 
amongst  which  was  the  note  herein  sued 
on.  Later,  and  in  February,  1905,  Dodson 
&  Son,  having  made  default  in  the  payment 
of  their  note  to  the  bank,  the  collateral 
notes  were  sold  by  the  bank  under  the 
power  granted  by  Smith  to  Dodson  &  Son 
and  their  assigns.  At  this  sale  the  plain- 
tiff became  the  purchaser  of  the  note  here- 
in sued  on.  The  testimony  upon  the  part 
of  the  defendant  tends,  to  prove  that  in 
March,  1904,  F.  W.  Miles  paid  the  amount 
of  the  note  herein  sued  on  to  said  Smith  for 
the  purpose  of  satisfying  it.  The  note 
was  not  then  in  the  possession  of  Smith, 
but  was  then  held  by  Dodson  &  Son,  who 
had  no  knowledge  of  this  payment.  In 
excuse  for  or  explanation  of  paying  the 
note  to  Smith  without  knowing  that  he 
was  the  holder  thereof,  or  for  failing  to 
demand  the  note  at  the  time  of  its  pay- 
ment, Mr.  Miles  testified  thai  "it  was  a 
60  L.R^.(N.S.) 


slack  piece  of  business,  I  guess,  being  the 
only  reason  I  know." 

It  is  urged  by  counsel  for  defendants 
that  the  plaintiff  purchased  the  note  from 
the  bank  in  February,  1905,  which  was 
after  its  maturity,  and,  on  that  account, 
was  not  an  innocent  purchaser  thereof,  but 
took  it  subject  to  all  defenses  that  the  mak- 
ers had  against  the  original  payee,  Smith, 
and  they  cite  to  sustain  this  contention 
Nisbitt  V.  Brown,  30  Ark.  590,  and  Sor- 
rells  V.  McHenry,  38  Ark.  127.  But  under 
the  faets  of  this  case  we  do  not  think  that 
the  makers  can  resist  the  payment  of  this 
note  by  any  defense  which  they  might  in- 
terpose to  it  in  the  hands  of  the  original 
payee,  even  if  it  should  be  held  that  the 
plaintiff  obtained  the  note  from  the  bank 
after  its  maturity.  The  note  had  been 
transferred  by  the  payee,  Smith,  to  Dodson 
k  Son,  in  August,  1903,  long  prior  to  its 
maturity.  If  Dodson  &  Son  were  at  that 
time  holders  thereof  for  value  in  the  due 
course  of  business,  then  any  subsequent  pur- 
chaser thereof  from  them,  even  though  he 
obtained  it  after  maturity,  would  be  pro- 
tected against  any  defense  which  the 
makers  might  have  or  be  entitled  to  assert 
against  the  original  payee.  As  is  said 
in  1  Daniel  on  Negotiable  Instruments, 
p.  801:  "As  soon  as  the  paper  comes  into 
the  hands  of  a  holder  unaffected  by  any 
defect,  its  character  as  a  negotiable  secur- 
ity is  established;  and  the  power  of  trans- 
ferring it  to  others  with  tbe  same  im- 
munity which  attaches  in  his  own  hands  is 
incident  to  his  legal  right,  and  necessary 
to  sustain  the  character  and  value  of  the 
instrument  and  to  protect  the  bona  fide 
holder  in  its  enjoyment."  And  the  author 
further  says:  "If  the  holder  acquired  the 
paper  after  maturity  from  one  who  became 
a  bona  fide  holder  for  value  and  without 
notice  before  maturity,  he  is  then  protected 
by  the  strength  of  his  transferrer's  title." 
1  Dan.  Neg.  Inst.  p.  776;  Woodman  v. 
Churchill,  52  Me.  58;  Hogan  v.  Moore,  48 
Gra.  156.  See  also  note  to  Y.  M.  C.  A.  Gym. 
Co.  V.  Rockford  Nat.  Bank,  46  L.R.A.  784. 

At  the  time  the  note  was  transferred  to 
Dodson  k  Son,  it  was  assigned  by  Smith 
as  collateral  security  for  his  debt  to  tliem. 
Dodson  k  Son  were  protected  as  innocent 
holders  of  this  negotiable  note,  whether 
it  was  transferred  to  them  to  secure  an 
indebtedness  which  was  then  incurred  by 
Smith  to  them,  or  a  pre-existing  indebted- 
ness. In  the  recent  case  of  Haldiman  v. 
Taft,  102  Ark.  45,  143  S.  W.  112,  cited  by 
this  court,  the  rule  is  thus  stated:  "One 
who  takes  negotiable  paper  before  matur- 
ity in  payment  of  or  as  security  for  an 
antecedent  debt,  and  without  notice  of  any 
defect,  receives   it  in  due  course  of  busi- 


MILES  V.  DODSON. 


87 


ness.  and  is  a  holder  for  value  and  free 
from  any  equities  of  the  maker  or  in- 
don-iT."  Brown  v.  Callaway,  41  Ark.  418; 
Winhhip  V.  ^Merchants'  Nat.  Bank,  42  Ark. 
22:  Tabor  v.  Merchants'  Nat.  Bank,  48  Ark. 
458,  3  Am.  St.  Rep.  241,  3  S.  W.  805; 
Evans  v.  Speer  Hardware  Co.  66  Ark.  204, 
67  Am.  St  Rep.  919,  45  S.  W.  370;  Ex- 
change Kat.  Bank  v.  Coe,  94  Ark.  387,  31 
LR.A.(K.S.)  287,  127  S.  W.  453,  21  Ann. 
fas.  934;  White- Wilson-Drew  Co.  v.  Egel- 
hoff,  96  Ark.  105,  131  S.  W.  208. 

According  to  the  undisputed  evidence, 
Dodson  &  Son  received  the  note  herein  sued 
on  as  collateral  before  its  maturity  in  the 
due  course  of  business  and  without  any  no- 
tice of  any  defense  thereto;  in  fact,  at  that 
time  there  was  no  defect  in  or  defense  to 
this  note.  Thereafter  Dodson  &  Son  trans- 
ferred the  note  to  the  bank,  which,  in 
February,  1905,  transferred  it  to  plaintiff, 
who  was,  in  fact,  a  member  of  the  firm  of 
Dodeon  &  Son,  and  in  effect  the  note  was 
thus  returned  to  the  original  assignee  by 
the  bank.  But  whether  we  shall  consider 
the  plaintiff  as  a  purchaser  of  the  note 
from  the  bank  or  only  as  retaking  it  from 
the  hank  after  payment  of  the  indebtedness 
uf  Dodson  &  Son  to  it,  and  thus  obtaining 
it  as  collateral  to  the  note  for  $6,000  given 
to  them  by  Smith,  which  he  also  obtained 
from  the  bank,  the  rights  of  the  plaintiff 
would  be  the  same,  and  he  would  still  be 
protected  as  an  innocent  holder  of  the  note 
herein  sued  on. 

The  note  was  constantly,  after  its  assign- 
ment by  Smith,  the  payee,  in  the  hands  of 
a  holder  who  had  acquired  an  interest  in 
it,  and  such  holder  was  alone  entitled  to 
the  payment  of  it.  After  such  transfer 
by  the  payee,  the  maker  was  not  authorized 
to  pay  same  to  the  payee  of  the  note.  He 
could  only  make  a  valid  payment  to  the 
holder  of  the  note,  and  if  he  made  a  pay- 
m<.'nt  to  one  who  at  the  time  was  not  the 
holder  of  it,  he  did  so  at  his  own  risk. 
Block  T.  Kirtland,  21  Ark.  393;  Jenkins  v. 
Shinn,  55  Ark.  347,  18  S.  W.  240;  State 
Xat.  Bank  v.  Hyatt,  76  Ark.  170,  112  Am. 
St.  Rep.  50,  86  S.  W.  1002.  5  Ann.  Cas. 
296;  Bank  of  Batesville  v.  Maxcy,  76  Ark. 
472,  88  S.  W.  968;  Winer  v.  Bank  of 
Blytheville,  89  Ark.  448,  131  Am.  St.  Rep. 
102,  117  S.  W.  232;  Buchanan  v.  Hicks,  98 
Ark.  370,  34  L.R.A.{N.S.)  1200,  136  S.  W. 
177. 

In  March,  1904,  the  defendants  claimed 
that  Miles  made  payment  of  the  note  here- 
in sued  on  to  Smith,  the  payee.  At  that 
time  Smith  was  not  the  holder  or  owner 
of  the  note.  Long  prior  to  that  time  he 
iiad  transferred  it  to  Dodson  &  Son,  from 
whom  plaintiff  acquired  it,  and  thereby 
plaintiff  acquired  all  rights  and  interest 
50  L.RJL.(N.S.) 


which  Dodson  &  Son  then  had  in  the  note. 
The  payment  made  by  Miles  to  Smith, 
therefore,  did  not  result  in  a  payment  of 
the  note  unless  the  principal  note,  which 
had  been  executed  by  Smith  to  Dodson  & 
Son,  has  aUo  been  paid.  This  question  of 
fact  as  to  whether  or  not  the  principal  note 
for  $6,000,  executed  by  Smith  to  Dodson 
&  Son,  has  been  paid,  was,  by  consent  of 
the  parties,  referred  to  a  master.  He  took 
the  testimony  of  all  persons  who  had  con- 
nection with  the  transaction,  and  who  had 
made  collections  on  the  collaterals  which 
had  been  put  up  to  secure  that  note.  He 
stated  an  account  of  these  collections  and 
found  that  there  was  still  due  and  unpaid 
on  this  principal  note  the  sum  of  $1,781.89. 
This  finding  was  approved  by  the  chan- 
cellor. The  master  who  made  this  finding 
of  fact  was  appointed  by  consent  of  the 
parties.  This  court  has  held  that  the  find- 
ing of  fact  of  a  consent  master  is  as  con- 
clusive as  the  finding  of  a  jury;  that  is,  if 
there  is  any  legal  evidence  to  sustain  it, 
the  finding  must  stand.  Greenhaw  v. 
Combs,  74  Ark.  336,  85  S.  W.  768;  McDon- 
ald V.  Kenney,  101  Ark.  9,  37  L.R.A.(N.S.) 
544,  140  S.  W.  999.  Upon  an  examination 
of  the  evidence  relative  to  this  issue,  we 
are  of  the  opinion  that  there  is  sufficient 
legal  evidence  to  warrant  this  finding  of 
fact  made  by  the  master  and  approved  by 
the  chancellor.  It  follows  that  the  chan- 
cellor was  right  in  rendering  judgment  in 
favor  of  plaintiff  for  the  note  sued  on. 
The  decree  is  accordingly  affirmed* 
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EUGENE  M.  REARDAN,  Respt., 

V. 

H.  N.  OOCKRELL  et  al.,  Appts. 

(54  Wash.  400,   103  Pac  457.) 

Mortgage  note  -*  remote  assignee  ^  in- 
termediate equities. 

1.  A  bona  fide  purchaser  without  notice, 
of  a  mortgage  note  after  maturity,  is  not 

Note,  ^Availability  as  against  trans^ 
feree  of  negotiable  paper  after  ma' 
turity,  of  equities  or  defenses  against 
intermediate  indorsers. 

As  to  right  to  set  off  against  transferee  of 
negotiable  paper  after  maturity,  claim 
against  original  payee,  see  notes  to  Vann 
V.  Marbury,  23  L.R.A.  326,  and  McKay  v. 
Hall,  C9  L.R.A.(N.S.)  658. 

As  to  right  of  .  purchaser  after  ma- 
turity from  bona  fide  holder,  to  same  pro- 
tection as  latter,  see  notes  to  Y.  M.  C.  A. 
Gym.  Co.  v.  Rockford  Xat.  Bank,  46  L.R.A. 
784,  and  Miles  v.  Dodson,  ante,  83. 
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affected  by  equities  existing  between  the 
maker  and  an  intermediate  indorsee,  where 
there  could  have  been  no  defense  to  the  ac- 
tion as  against  the  original  payee. 

Note  broker  ?-  failure  to  apply  credits 
—  principal's  liability. 

2.  The  maker  of  a  note  who  places  it  in 
another's  hands  for  negotiation  is  bound  by 
his  breach  of  his  agreement  to  hold  the 
note  until  certain  payments  have  been  made 
thereon,  and  by  his  acts  in  failing  to  indorse 
payments  thereon  and  negotiating  it  to  an 
innocent  purchaser  for  value  without  notice 
of  the  payments,  and  he  cannot  therefore 
claim  the  payments  as  credits  as  against 
such  purchaser. 

(August  4,  1000.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor  in  a  suit  to 
foreclose  a  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Happy  &  Iliiidnian  and  James 
T.  Bnrcham,  for  appellants: 

The  transferee  of  negotiable  paper,  to 
whom  it  is  transferred  after  maturity,  ac- 
quires nothing  but  the  actual  right  and 
title  of  the  transferrer. 

Dan.  Neg.  Inst.  §  724a;  7  Cyc.  789,  790; 
1  Ames,  Bills  &  Notes,  p.  47;  2  Ames, 
Bills  &  Notes,  p.  853;  Miller  v.  Bingham, 
29  Vt.  82;  Howard  v.  Ames,  3  Met.  308; 
Reed  v.  Warner,  5  Paige,  650;   Kellogg  v. 


As  to  right  of  purchaser  with  notice 
from  bona  fide  holder,  to  same  protection  as 
latter,  see  note  to  Dispatch  Printing  Co.  v. 
National  Bank,  ante,  74. 

Generally,  as  to  paper  transferred  after 
maturity,  see  Index  to  L.R.A.  Notes,  "Bills 
and  Notes,"  §  36. 

The  unquestioned  rule  of  the  law  merch- 
ant is  that  the  taker  of  overdue  commercial 
paper  takes  it  subject  to  all  the  equities  or 
defenses  existing  between  the  original 
parties  to  the  paper.  The  very  fact  that  it 
is  overdue  is  of  itself  sufficient  to  put  the 
taker  of  such  paper  on  notice.  Under  the 
English  rule  followed  in  many  courts  in 
the  United  States,  the  equities  to  which 
the  bill  or  note  or  other  paper  is  subject 
when  taken  after  maturity  are  such  only  as 
inhere  in  the  paper  itself,  and  the  holder, 
although  taking  after  maturity,  is  not  sub- 
ject to  such  equities  as  may  have  arisen  out 
of  matters  entirely  collateral  to  the  note 
and  independent  of  it.  In  some  of  the 
courts  of  the  United  States,  however,  the 
maker  may,  against  a  taker  of  overdue 
paper,  set  up  equities  against  the  payee 
which  arise  out  of  collateral  transactions. 

Reabdan  v.  CocKRELL,  however,  presents 
a  further  question,  namely,  whether  the 
maker  may,  against  the  taker  of  overdue 
paper,  set  up  equities  or  defenses  existing 
in  his  favor  against  an  intermediate  in- 
dorser.  Although  there  would  saem  to  be 
an  important  distinction  between  the 
equities  existing  against  the  payee,  and 
those  existing  against  an  intermediate  in- 
dorser,  nevertheless  it  is  frequently  diffi- 
cult to  determine  from  the  facts  of  the 
case  whether  the  equities  sought  to  be  inter- 
posed were  against  the  payee  or  against  an 
intermediate  indorser.  The  courts  dis- 
criminate between  equities  which  inhere  in 
the  bill  itself,  and  those  arising  out  of  col- 
lateral matters,  but  in  some  cases  apparent- 
ly proceed  upon  the  assumption  that  it  is 
not  material  against  whom  such  equities 
exist. 

Again,  the  question  is  somewhat  compli- 
cated by  the  statute  as  to  set-offs,  the  courts 
holding  that  such  statute's  do  or  do  not 
apply,  and  assert  the  rule  adopted  to  paper 
transferred  before  maturity  and  to  paper 
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transferred  after  maturity  without  dis- 
crimination. 

It  may  be  said  that  the  majority  of  the 
courts  hold  that  a  maker  cannot  interpose 
equities  arising  directly  between  himself 
and  an  intermediate  indorsee,  although  the 
paper  was  transferred  after  maturity. 
First  Nat.  Bank  v.  Texas,  20  Wall.  72,  22 
L.  ed.  295;  Vinton  v.  Crowe,  4  Cal.  309; 
Hay  ward  v.  Stearns,  39  Cal.  58;  Root  v. 
Irwin,  18  111.  147;  Favorite  v.  Lord,  35  111. 
142;  Unseld  v.  Stephenson,  33  Mo.  161; 
Hunleth  v.  Leahy,  146  Mo.  408,  48  S.  W. 
459;  Downey  v.  Tharp,  03  Pa.  322;  Young 
V.  Shriner,  80  Pa.  463;  Ludwig  v.  Dear- 
born, 8  Pa.  Dist.  R.  69;  Nixon  v.  English, 
3  M'Cord,  L.  549;  Perry  v.  Mays,  2  Bail.  L. 
354;  Hooper  v.  Spicer,  2  Swan,  494; 
Sykes  Bkg.  Co.  v.  Morris,  2  Tenn.  Ch.  App. 
236;  Reardak  v.  Cockreij.. 

It  should  perhaps  be  noted  that  in  none 
of  these  cases,  except  Reardan  v.  Cockrell, 
was  the  equity  attempted  to  be  set  up  a 
payment  made  upon  the  note  itself,  but  in 
most  of  them,  at  least,  the  equity  had  re- 
lation to  collateral  transactions.  In  Vinton 
V.  Crowe  and  Root  v.  Irwin,  the  language 
used  is  broad  enough  to  include  payments 
upon  the  note  which  were  made  to  inter- 
mediate holders. 

"The  maker  of  a  negotiable  note  has  no 
right  to  set  off  against  the  bona  fide  holder, 
a  demand  which  he  may  have  against  an 
intermediate  holder  not  the  original  payee, 
though  it  may  have  been  transferred  after 
due."    Perry  v.  Mays,  2  Bail.  L.  364. 

The  statute  providing  that  an  indorsee 
after  maturity  takes  subject  to  any  defense 
which  the  maker  may  have  against  the 
payee  does  not  provide  for  the  case  of  a 
payment  made  to,  or  a  set-off  against,  an 
intermediate  indorser.  Root  v.  Irwin,  18 
111.  147. 

And  in  Downey  v.  Tharp,  63  Pa.  322,  it 
was  held  that  the  maker  of  a  note  could 
not  set  off  against  an  indorsee  after  ma- 
turity another  note  which  he  held  against 
an  intermediate  indorser  at  the  time  the 
latter  held  the  note  in  suit.  The  court  said: 
"The  circumstance  that  the  note  was  over- 
due when  it  was  passed  to  Savers  [the  real 
plaintiff]  was  not  enough  to  put  him  on  in- 
quiry of  the  makers  as  to  matters  of  set- 
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Schnaake,  56  Mo.  136;  Elgin  v.  Hill,  27 
t'al.  373. 

The  maker  of  the  note  is  entitled  to  a 
set-off. 

LaDue  ▼.  First  Nat.  Bank,  3]  Minn.  33, 
]6  X.  W.  426;  Linn  v.  Rugg,  39  Minn.  181, 
Gil.  145;  Martin  v.  Pillsburv.  23  Minn. 
176;  Harris  v.  Burwell,  66  N.  C.  584; 
Wjman  v.  Robbins,  51  Ohio  St.  98,  37  N. 
E.  264;  Fossit  v.  Bell,  4  McLean,  427,  Fed. 
Cas.  No.  4,958;  Bumham  t.  Tucker,  18  Me. 
179;  Wood  V.  Warren,  19  Me.  23;  Davis 
f.  Keligh,  7  Keb.  78;  Haywood  v.  McNair, 
14  N.  C.  (3  Dev.  L.)  231,  19  N.  C.  (2  Dev. 
&  B.  L.)  283;  Turner  ▼.  Beggarly,  33  N. 
C.  (11  Ired.   L.)    331;    Cain  y.  Spann,   1 


McMull.  L.  258;  Driggs  v.  Rockwell,  11 
Wend.  504;  Miner  v.  Hoyt,  4  Hill,  193; 
O'Callaghan  v.  Sawyer,  6  Johns.  118;  Ford 
V.  Stuart,  19  Johns.  342;  Stockbridge  v. 
Damon,  5  Pick.  223;  Sargent  v.  Southgate, 
5  Pick.  312,  16  Am.  Dec.  409;  Armstrong 
V.  Chadwick,  127  Mass.  156;  Fitch  v.  Gates, 
39  Conn.  373;  Downing  v.  Gibson,  53  Iowa, 
517,  5  N.  W.  699;  McDuffie  v.  Dame,  11 
N.  H.  244;  Ordiorne  v.  Woodman,  39  N.  H. 
541 ;  Cross  V.  Brown,  51  N.  H.  486. 

An  assignor  cannot  question  the  title  of 
a  purchaser  from  one  to  whom  he  has 
given  all  the  indicia  of  title,  of  an  over- 
due note,  and  the  right  of  the  maker  of 
such  paper  to  set  up  any  defenses  which  the 


off  with  the  intermediate  assignee.  .  .  . 
He  took  the  risk  of  equities  and  set-off  be- 
tween the  makers  and  payee,  and  is  not  to 
be  involved  in  the  accounts  of  all  the  suc- 
cessive holders  through  whose  hands  it  may 
have  passed,  with  the  original  makers." 

So,  in  Hooper  v.  Spicer,  2  Swan,  494,  it 
vas  held  that  the  maker  could  not  set  off  a 
note  held  by  him  against  an  intermediate 
indoraer,  although  he  held  the  note  at  the 
time  the  note  sued  on  was  the  property  of 
luch  intermediate  indoraer.  This  decision 
vas  based  upon  the  principle  that  set-offs 
are  allowable  only  in  the  case  of  mutual 
debts. 

The  decision  in  Favorite  v.  Lord,  35  111. 
142,  apparently  turns  solely  on  questions  of 
pleading,  but  the  language  used  supports 
this  rule.  See  also  an  early  appeal  m  the 
nune  ease,  29  III.  149. 

In  Mnnday  ▼.  Clements,  58  Mo.  577,  the 
8tatote  permitting  set-ofTs  in  actions  on 
assigned  accounts  or  non-negotiable  instru- 
ments was  held  to  apply  to  actions  on 
negotiable  instruments  assigned  after  ma- 
turity; consequently,  the  maker  of  a  note 
could,  in  an  action  on  the  note,  set  off  an- 
other note  against  an  intermediate  indorser 
which  he  purchased  before  receiving  notice 
that  sQch  intermediate  indorser  had  as- 
signed the  note.  But  this  case  was  over- 
niU-d  in  Cutler  ^.  Cook,  77  Mo.  388,  upon 
the  ground  that  a  promissory  note  does  not 
become  non-n^otiable  simply  because  it  is 
transferred  after  maturity. 

In  Alabama,  under  an  early  statute  the 
courts  asserted  the  rule  that  a  set-off 
against  an  intermediate  indorser  *of  a 
promissory  note  could  not  be  maintained, 
hut  in  some  of  the  cases  asserting  this  rule 
the  note  was  transferred  before  maturity, 
and  in  others  the  time  of  the  transfer  is  not 
•^  out :  in  none  of  the  cases  does  the  timr 
<jf  the  transfer  appear  to  influence  the  court 
in  arriving  at  its  conclusion,  so  that  it  is 
impossible  to  tell  the  exact  bearing  of  these 
cases  upon  the  question  under  discussion. 
Richardson  t.  Famsworth,  1  Stew.  (Ala.) 
55;  Stocking  v.  Toulmin,  3  Stew.  &  P. 
<Ala.)  35;  Kennedy  v.  Manship,  1  Ala.  43; 
McKenzie  v.  Hunt,  32  Ala.  494;  Goldthwaite 
▼.  National  Bank,  67  Ala.  549;  Brown  v. 
^^cott,  87  Ala.  453,  6  So.  384;  Manning  v. 
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Maroney,  87  Ala.  563,  13  Am.  St.  Rep.  67. 
6  So.  343. 

But  some  of  these  cases  were  cited  as  au- 
thority in  Bostick  v.  Scruggs.  50  Ala.  10, 
for  the  holding  that  the  maker  of  .a  note 
could  not  set  off  against  an  indorsee  after 
maturity  the  amount  due  him  upon  a  noti- 
made  by  an  intermediate  indorser  which 
was  in  his  hands  when  such  indorser  held 
the  note  in  suit. 

In  an  action  against  a  prior  indorser,  an 
indorsee  after  maturity  is  not  subjected  to 
the  equities  held  by  the  defendant  against 
his  indorsee,  who  was  the  plaintiff's  in- 
dorser.   Sheffield  v.  Parmlee,  8  Ala.  889. 

The  rule  that  the  maker  cannot  set  up 
equities  existing  in  his  favor  against  inter- 
mediate indorsers  in  an  action  brought  by 
the  taker  of  overdue  paper  applies  witn 
greater  reason  where  the  paper  was  trans- 
ferable by  delivery  only. 

ITius,  in  Nixon  v.  English,  3  M*Cord,  L. 
549,  the  court  said:  **lt  would  be  destruc- 
tive of  all  commercial  paper  to  say  that  a 
note  payable  to  bearer  should  carry  along 
with  it  all  the  equities  which  might  subsist 
between  the  maker  and  any  or  every  dis- 
tinct holder  of  it.  For  this  would  neces- 
sarily impose  oh  all  who  receive  such  notes, 
the  necessity  of  going  back  to  all  who  may 
have  hold  it,  to  ascertain  if  there  were  any 
dealings  between  them  and  the  maker  which 
at  a  future  time  might  be  pleaded  in  dis- 
count." Although  this  quotation  does  not 
show  it,  the  note  was  in  fact  transferred 
after  maturity. 

So,  in  Sykes  Bkg.  Co.  v.  Morris,  2  Tenn. 
Ch.  App.  236,  the  doctrine  of  the  Hooper 
Case,  supra,  was  reiterated.  The  court 
said :  "If  it  were  otherwise  the  greatest  con- 
fusion would  ensue,  and  it  would  be  prac- 
tically impossible  to  transfer  an  overdue 
note  through  a  series  of  intermediate  hold- 
ers. It  would  even  be  impracticable,  if  not 
wholly  impossible,  for  the  last  purchaser  to 
investigate  the  history  of  the  notes  suf- 
ficiently to  ascertain  the  names  of  all  the 
persons  through  whose  hands  it  had  passed, 
where,  as  in  the  present  case,  it  had  been 
transmitted  by  delivery,  and  not  by  indorse- 
ment." 

A  number  of  cases  not  strictly  in  point, 
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iitatute  makes  available  to  him   is  nowise 
affected. 

Moore  v.  Moore,  112  Ind.  149,  2  Am.  St. 
Rep.  170,  13  N.  E.  673;  Greenwell  v.  Hay- 
don,  78  Ky.  332,  39  Am.  Rep.  234;  Gardner 
V.  Beacon  Trust  Co.  190  Mass.  27,  2  L,R.A. 
(N.S.)  767,  112  Am.  St.  Rep.  303,  76  N.' 
E.  455,  5  Ann.  Cas.  581. 

The  rule  throwing  the  loss  upon  one  of 
two  innocent  persons  as  against  the  other 
does  not  apply  to  transfers  of  negotiable 
instruments  overdue. 

Foley  V.  Smith,  6  Wall.  492,  18  L.  ed. 
931 ;  Osborn  v.  McClelland,  43  Ohio  St.  284, 
1  N.  E.  644;  Weathered  v.  Smith,  9  Tex. 
622,  60  Am.  Dec.  186;  Farrington  v.  Park 
Bank,  39  Barb.  645;  Towner  v.  McClelland, 
110  111.  542;   Chase  v.  W^hitmore,  68  Cal. 


645,  9  Pac.  942;  Clark  v.  6igourney,  17 
Conn.  511;  Earp  v.  Richardson,  81  N.  G.  6; 
16  Cyc.  776. 

Messrs.  Danson  &  Williams,  for  re- 
spondent : 

No  defense  existed  to  the  note  or  mort- 
gage, and  plaintiff  acquired  title  freed  from 
any  defense  or  equities  except  such  as  might 
inhere  in  the  instrument  itself  between  the 
original  parties  thereto. 

Cochran  v.  Stewart,  21  Minn.  435;  7  Cyc. 
820;  8  Cyc.  64;  Tinsley  v.  Beall,  2  Ga.  134; 
Hayward  v.  Stearns,  39  Cal.  58;  Stedman 
V.  Jillson,  10  Conn.  55;  Kilcrease  v.  White, 
0  Fla.  45;  Hankins  v.  Shoup,  2  Ind.  342; 
Procter  v.  Cole,  115  Ind.  15,  17  N.  E.  189; 
Richards  v.  Daily,  34  Iowa,  427;  Stannus 
V.  Stannus,  30  Iowa,  448 ;   Way  v.  Lamb, 


but  which  have  some  bearing  on  the  ques- 
tion, are  cited  below. 

An  Indorsee  after  maturity  is  not,  in  an 
action  brought  upon  the  notes  against  the 
first  indorser,  subject  to  any  equities  ex- 
isting in  favor  of  such  first  indorser  against 
an  intermediate  indorser.  Wynn  v.  Kelly, 
22  La.  Ann.  594.  In  this  case  the  inter- 
mediate indorser  was  a  state  bank,  which, 
being  in  liquidation,  was,  upon  the  sale  of 
the  notes  by  it,  required  to  take  in  payment 
its  own  notes,  which  were  at  a  discount; 
but  the  plaintiff  was  held  entitled  to  re- 
cover the  par  value  of  the  notes  in  lawful 
monev. 

In 'Parker  v.  Stallings,  61  N.  C.  (Phill. 
L.)  590,  98  Am.  Dec.  84,  the  court  seemed 
to  assume  that  an  indorsee  after  maturity 
would  be  "affected  by  intermediate  fraud," 
hut  it  was  held  that  the  principle  that  a 
taker  after  maturity  stands  in  the  shoes  of 
tlie  former  holder  did  not  apply  in  a  case 
where  the  note  was  payable  "one  day  after 
date  with  interest  from  date,"  and  the 
maker  and  intermediate  indorser  both  in- 
dorsed after  maturity,  since  from  the  form 
of  the  note  it  was  evident  that  the  parties 
intended  it  should  circulate  after  date. 
There  is  no  adverse  presumption  from  the 
paper's  being  in  dishonor  as  between  suc- 
cessive indorsers,  as  there  is  between  the 
maker  and  the  holder. 

In  Etheridge  v.  Gallagher,  55  Miss.  458, 
the  court  said  that  an  indorsee  after  ma- 
turity could  enforce  the  note  against  the 
maker,  unless  there  was  some  defense  that 
would  be  available  against  the  payee.  In 
this  case  the  plaintiff  was  seeking  to  en- 
force the  note  against  the  property  of  the 
payees,  as  indorsers,  and  the  latter  attempt- 
ed to  interpose  as  a  defense  the  failure  of 
the  consideration  received  by  them  for  the 
note  from  their  indorsee. 

In  Savage  v.  Laclede  Bank,  62  Miss.  586, 
it  was  held  that  a  statute  entitling  the  de- 
fendant in  an  action  upon  an  assigned  bill 
or  note  to  the  benefit  of  all  want  of  con- 
sideration, payments,  etc.,  against  the  bill 
or  note  previous  to  notice  of  assignment,  in 
the  same  manner  as  though  the  suit  had 
been  brought  by  the  payee,  does  not  author- 
50  L.R.A.(N.S.) 


ize  a  set-off  held  against  a  remote  indorser 
to  be  interposed  against  a  subsequent 
holder.  The  paper  in  this  case  was  a  bill 
of  exchange,  and  no  reference  is  made  to 
the  time  of  the  indorsement. 

The  fact  that  negotiable  paper  is  overdue 
when  transferred  in  the  usual  course  of 
business  by  an  indorsee  having  all  the 
indicia  of  an  absolute  title,  but  holding  it 
in  fact  only  as  collateral  security,  does  not 
subject  the  title  of  the  transferee,  wlio 
takes  it  after  maturity,  to  the  latent 
equities  existing  in  favor  of  i^iirJ  parties 
against  the  person  holding  the  paper  as  col- 
lateral. Y.  M.  C.  A.  Gvm.  Co.  v.  Rock- 
ford  Nat.  Bank,  179  111.  599,  46  L.R.A.  753, 
70  Am.  St.  Rep.  135,  54  N.  E.  297. 

In  a  few  jurisdictions  it  has  been  held 
that  equities  against  intermediate  holders 
may  be  set  up  in  an  action  brought  upon  the 
paper  by  one  who  took  it  after  maturity. 
It  should  be  noted  in  connection  with  these 
cases  that  in  some  instances  the  equity  or 
defense  interposed  was  payment,  while  m 
others  it  was  some  collateral  transaction. 

In  Massachusetts  the  rule  is  that  the  in- 
dorsee of  a  note  overdue  takes  it  with  notice 
on  its  face  that  it  is  discredited  and  there- 
fore subject  to  all  payments  and  to  all  the 
equities  between  the  prior  parties.  Bond 
V.  Fitzpatrick,  4  Gray,  89.  In  this  case 
payment^'  had  been  made  upon  the  note. 

But  this  right  of  set-off  is  confined  to 
those  demands  against  the  prior  holder 
which  accrued  to  the  maker  wliilc  such 
prior' holder  was  the  actual  holder  of  the 
note,  and  does  not  extend  to  demands  wliicli 
accrued  afterward,  although  no  notice  of 
the  indorsement  was  given  to  the  maker. 
Baxter  v.  Little,  6  Met  7,  39  Am.  Dec.  707. 

So,  in  Eaton  v.  Corson,  59  Me.  510,  al- 
though the  case  turned  upon  a  question  of 
evidence,  the  court  said  that  the  plaintiff, 
having  taken  a  note  when  overdue,  took  it 
subject  to  an}  and  all  defenses  which  might 
have  been  set  up  against  any  prior  holder. 
The  equity  or  defense  was  payment. 

So,  too,  in  LaDue  v.  First  Nat.  Bank,  31 
Minn.  33,  16  N.  W.  426,  the  court  said: 
"Gen.  Stat.  1878,  chap.  66,  §  27,  provides: 
'In  the  case  of  an  assignment  of  a  thing  in 
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15  Iowa,  79;  Peabody  v.  Peters,  5  Pick.  1; 
Arnot  ▼.  Woodburn,  35  Mo.  i)!);  Barnes  v. 
MiMuUina,  78  Mo.  260;  Gullctl  v.  Hoy,  16 
Mo.  399;  Grier  v.  Hinman,  9  Mo.  App. 
213;  Hyde  ▼.  Hazel,  43  Mo.  App.  668; 
Haeussler  v.  Greene,  8  Mo.  App.  451;  Cum- 
berland Bank  v.  Hann,  18  N.  J.  L.  222; 
Johnson  v.  Bridge,  6  Cow.  693;  Hughes  v. 
Large,  2  Pa.  St.  103;  Long  y.  Rhawn,  75 
Pa.  128;  Smith  v.  LAWson,  18  W.  Va.  212, 
41  Am.  Rep.  688;  Armstrong  v.  Noble,  55 
Vt.  428;  First  Nat.  Bank  v.  Texas,  20  Wall. 
72,  22  L,  ed.  295. 

Where  one  of  two  innocent  persons  must 
suffer  loss,  it  must  be  borne  by  that  one  of 
them  who,  by  his  conduct^  has  rendered  the 
injury  possible. 

Cochran  ▼.  Stewart,  21  Minn.  435;  Gard- 


ner V.  Beacon  Trust  Co.  190  Mass.  27,  2 
L.R.A.(N.S.)  767,  112  Am.  St.  Rep.  303,  76 
N.  E.  455,  5  Ann.  Cas.  581 ;  Moore  v. 
Moore,  112  Ind.  149,  2  Am.  St.  Rep.  170, 

13  N.  E.  673;   I^e  v.  Turner,  89  Mo.  489, 

14  S.  W.  505;  Pennsylvania  R.  Co's  Appeal, 
86  Pa.  80;  Allen  v.  Maury,  66  Ala.  10; 
Martin  v.  Righter,  10  N.  J.  Eq.  610;  Brooke 
V.  New  York,  L.  E.  &  W.  R.  Co.  108  Pa. 
629,  66  Am.  Rep.  235,  1  Atl.  206;  Coles 
V.  Anderson,  8  Humph.  489;  Lawrence  v. 
Guaranty  Invest.  Co.  51  Kan.  222,  32  Pac. 
816;  Jeffers  v.  Gill,  91  Pa.  200;  Pom.  Eq. 
Jur.  2d  ed.  §  710;  16  Cyc.  773. 

Danbar,  J.,  delivered  the  opinion  of  the 
court : 
This  was  an  action  brought  by  plaintiff 


action,  the  action  by  the  assignee  is  without 
prejudice  to  any  set-off  or  other  defense  ex- 
ifting  at  the  time  of,  or  before  notice  of,  the 
assignment;  but  this  section  does  not  apply 
to  a  negotiable  promissory  note  or  bill  of 
exchange  transferred  in  good  faith  and  upon 
good  consideration  before  due.'  The  effect 
of  this  statute,  clearly,  is  to  place  an  over- 
due bill  or  note  upon  the  same  footing  as 
any  other  chose  in  action,  and,  if  it  be  as- 
si;rncd  after  due,  a  set-off  to  the  amount  of 
tiie  note  or  draft  may  be  made  of  any  de- 
mand existing  against  any  person  who  has 
ayfiigned  or  transferred  such  note  or  bill 
after  it  became  due,  if  the  demand  is  such 
as  might  have  been  set  off  against  the  as- 
signor while  the  note  or  bill  belonged  to 
him.  A  setroff  arising  out  of  an  independ- 
ent transaction  against  an  intermediate 
holder  is  thus  placed  upon  the  same  footing 
as  an  equity  attaching  to  the  bill  or  note 
itself  against  the  original  payee.  .  .  . 
Defendant  could  set  off  this  note,  although 
it  arises  out  of  an  independent  matter, 
against  an  intermediate  holder,  because  it 
is  a  demand  which  might  have  been  set  off 
against  Edison  while  the  draft  belonging  to 
bim,  had  he  sued  on  it."  This  decision  was 
followed  in  Tuttle  v.  Wilson,  33  Minn.  422, 
23  N.  W.  884. 

And  in  Davis  t.  Neligh,  7  Neb.  78,  the 
eoart  said  that  an  indorsee  after  maturity 
takes  the  note  subject  to  any  right  of  set- 
off which  the  maker  had  against  any  prior 
holder.  Id  this  case,  however,  the  maker's 
alleged  set-off  was  in  reality  against  the 
payee,  since  it  was  against  the  person  who 
had  furnished  the  consideration  for  the 
Bote,  which  at  his  request  was  made  payable 
to  a  third  person  who  had  no  real  interest 
in  the  note. 

In  Wilbur  ▼.  Jeep,  37  Neb.  604,  66  N.  W. 
198,  a  headnote  by  the  court  was  as  fol- 
lows: ''Any  set-off  to  a  promissory  note 
which  would  have  been  good  between  origi- 
nal parties  may  be  pleaded  against  an  in- 
dorsee who  acquires  it  after  maturity,  ajs 
he  takes  it  subject  to  any  set-off  which  the 
maker  had  against  any  prior  holder."  The 
fiet-off  in  this  case,  however,  was  one  against 
the  pavee  of  the  note. 
60  L.R^.(N.S.) 


In  a  suit  by  an  indorsee  of  a  past-due 
promissory  note  against  the  maker,  the  lat- 
ter may,  under  the  provisions  of  §  5077, 
Revised  Statutes,  claim  the  note  compen- 
sated by  an  indebtedness  due  him  from  an 
indorsee  intermediate  between  the  plaintiff 
and  the  payee,  to  the  extent  that  one  claim 
equals  the  other,  where  such  indebtedness 
existed  during  the  period  the  note  was  held 
by  such  indorsee,  and  the  note  and  the  in- 
debtedness were  then  past  due.  Wyman  v. 
Robbins,  51  Ohio  St.  98,  37  N.  E.  264 
(headnote  by  the  court).  The  decision  in 
Lillie  V.  Bates,  3  Ohio  C.  C.  94,  2  Ohio  C. 
D.  54,  although  it  had  been  affirmed  by  the 
supreme  court  on  error,  was  disapproved 
80  far  as  it  is  opposed  to  the  foregoing 
holding. 

In  Harris  v.  Burwell,  65  N.  C.  684,  it  was 
held  that  "a  note  assigned  after  maturity 
is  subject,  in  the  hands  of  the  assignee,  to 
any  set-off  or  other  defense  existing  at  the 
time  of  the  assignment  against  the  as- 
signor.*' Although  the  court  speaks  of  the 
note  being  assigned,  it  was  transferred  by 
indorsement.  The  set-off  in  question  con- 
sisted of  payments  made  upon  the  note  and 
also  an  indebtedness  from  the  plaintiff's  in- 
dorser  to*  the  defendant.  This  decision  ex- 
pressly overrules  Neal  v.  Lea,  64  N.  C.  678. 

In  Hill  V.  Shields,  81  N.  C.  250,  31  Am. 
Rep.  499,  the  principle  enunciated  in  Harris 
V.  Burwell  was  approved,  but  was  held  to 
apply  only  where  the  equities  existed  in 
favor  of  the  maker,  and  not  where  they 
were  in  favor  of  an  indorser. 

In  Young  v.  MacNider,  25  Can.  S.  C.  272, 
Strong,  Ch.  J.,  says  that  he  does  **not  agree 
with  the  court  of  Queen's  bench  that  in 
general  a  bona  fide  holder  who  acquires 
ordinary  commercial  paper,  such  as  bills 
or  notes,  after  dishonor,  takes  subiect  only 
to  the  equities  of  prior  parties  to  the  paper. 
Upon  this  point  I  agree  with  Mr.  Justice 
Andrews  that  not  merely  the  equities  of 
prior  parties,  but  also  those  of  third 
parties,  may  be  enforced  against  such  hold- 
ers." The  supreme  court,  however,  did  not 
consider  this  point  material,  and  the  above 
statement  is  really  nothing  more  than 
obiter.  W.  M.  Q. 
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to  foreclose  a  mortgage  against  the  defend- 1 
ants.  The  note  and  mortgage  sued  upon 
were  purchased  by  the  plaintiff  after  ma- 
turity of  the  note.  The  note  and  mortgage 
were  given  to  the  Northwestern  &  Pacitic 
Hypotheek  Bank.  They  were  dated  August 
8,  1901,  becoming  due  in  two  years  there- 
after. The  defendants  in  their  answer  al- 
lege that  they  had  a  contract  with  the 
Home  Co-operative  Company  and  one  W.  B. 
Sullivan,  who  was  connected  with  said  com- 
pany, that  the  mortgage  should  be  assigned 
by  the  Hypotheek  Bank  to  said  company, 
who  were  to  hold  it  until  certain  payments 
agreed  upon  were  made  by  the  appellants 
to  the  Home  Go-operative  Company,  when 
the  land  embraced  in  the  mortgage  should 
be  deeded  to  the  defendants;  and  that  cer- 
tain payments  had  been  made  to  the  Home 
Co-operative  Company  under  said  agree- 
ment that  they  had  not  been  accredited  with. 
It  was  alleged  that  the  plaintiff  had  fraudu- 
lently obtained  the  possession  of  the  note 
and  mortgage  by  assignment,  knowing  that 
such  payments  had  been  made.  This  was 
denied  by  reply  on  the  part  of  the  plain- 
tiff, and  the  court  found,  and  the  evidence 
justified  the  finding,  that  the  note  and  mort- 
gage were  brought  in  good  faith  by  the 
plaintiff,  without  notice  of  equities  of  any 
kind,  and  that  full  face  value  was  given 
therefor.  So  that,  accepting  the  findings  of 
the  court,  which  an  examination  of  the 
record  in  our  judgment  sustains,  the  only 
question  in  the  case  is  a  purely  legal  one, 
ri?.,  whether  the  plaintiff,  purchasing  with- 
out notice  after  maturity,  is  subject  to  the 
same  defenses  as  would  have  been  good 
against  his  immediate  assignor. 

It  is  stoutly  maintained  by  the  appel- 
lants that  the  rule  of  law  is  well  established 
that  one  purchasing  a  chose  in  action  after 
maturity  takes  subject  to  the  equities  in 
the  case,  or  to  equitable  defenses  which 
may  be  interposed  to  the  claim.  This  rule 
is  undoubtedly  true  as  applied  to  equities 
which  existed  between  the  maker  and  the 
payee  of  the  note,  or  as  to  any  inherent 
disqualifications  in  the  note;  but  we  do 
not  think  it  applies  to  cases  of  innocent 
purchasers  of  notes,  where  there  would  have 
been  no  defense  to  the  action  as  against 
the  original  payee.  And  in  this  particular 
case  the  mortgage  was  forwarded  to  Sulli- 
van, who  was  acting  for  the  Home  Co-op- 
erative Company,  and  in  obedience  to  a 
request  of  Sullivan,  with  the  understand- 
ing that  it  was  to  be  sold  to  a  purchaser 
to  be  obtained  by  Sullivan.  This  was  a 
long  time  after  tiie  note  had  become  due, 
and  it  passed  into  the  hands  of  the  second 
indorsers  by  authorization  of  the  payor 
some  two  years  after  its  maturity,  and 
50  LJl.A.(N.S.) 


without  any   claim   of  any   frailty   in   the 
note,  or  any  defense  equitable  or  otherwise. 

On  the  main  proposition  in  the  case  it 
was  said  by  the  supreme  court  of  California 
in  Vinton  v.  Crowe,  4  Cal.  309,  in  speaking 
of  a  negotiable  note  taken  by  the  holder 
after  its  maturity:  "If  the  plaintiff  ob- 
tained the  note  after  its  maturity  he  took 
it  subject  to  all  subsisting  equities  between 
the  maker  and  the  payee,  but  not  subject 
to  such  as  subsisted  between  the  maker 
and  any  intermediate  holder.  Such  a  doc- 
trine has  never  been  countenanced  by  any 
authority  whatever,  and  would  make  a  rule 
both  dangerous  and  absurd."  While  this 
statement  is  possibly  a  little  too  broad, 
some  cases  having  been  decided  the  other 
way,  it  seems  to  us  that  such  decisions 
arise  from  a  misapprehension  of  the  reason 
of  the  original  rule  subjecting  the  note  to 
defenses  that  existed  between  the  original 
maker  and  payee  thereof;  but  this  rule 
has  been  uniformly  announced  by  the  su- 
preme court  of  California  since,  and  was 
reaffirmed  in  First  Nat.  Bank  v.  Perria 
Irrig.  Dist.  107  Cal.  55,  40  Pac.  46.  Most 
of  the  cases  reported  adversely  to  this  are 
where  there  was  an  illegality  in  the  in- 
ception of  the  instrument,  in  which  case,  of 
course,  the  pleading  of  such  ill^^lity 
would  be  permitted  against  the  innocent 
holder  of  the  note. 

It  is  said,  in  4  Am.  ft  Eng.  Enc.  Law,  2d 
ed.  p.  315,  that,  "according  to  the  English 
rule,  which  has  been  followed  by  many  of 
the  courts  of  the  United  States,  the  hold- 
er of  negotiable  paper  which  has  been  trans- 
ferred te  him  when  overdue  is  subject  to 
such  equities  between  the  original  parties 
as  inhere  in  the  instrument  itself.  As  re- 
gards matters  of  defense  arising  out  of  col- 
lateral transactions,  a  holder  unaffected 
with  actual  notice  is  as  free  as  if  he  had 
taken  the  paper  before  maturity."  And 
many  cases  are  cited  to  support  the  text, 
among  others  First  Nat.  Bank  v.  Texas, 
20  Wall.  72,  22  L.  ed.  295,  where  Justice 
Swayne,  in  a  concurring  opinion,  says: 
"The  transferee  of  overdue  negotiable  pa- 
per takes  it  liable  to  all  the  equities  to  which 
it  was  subject  in  the  hands  of  the  payee; 
but  these  equities  must  attach  to  the  paper 
itself,  and  not  arise  from  any  collateral 
transaction.  A  debt  due  to  the  maker  from 
the  payee  at  the  time  of  the  transfer  can- 
not be  set  off  in  a  suit  by  the  indorsee  of 
the  payee,  although  it  might  have  been  en- 
forced if  the  suit  had  been  brought  by  the 
latter  [citing  many  cases].  The  result  is 
the  same  whether  the  transfer  be  made  by 
indorsement  or  delivery;  but  the  protection 
of  this  principle  is  confined  to  the  maker  or 
obligor.  It  does  not  apply  as  between  suc- 
cessive takers.     Actual  notice  is  necessary 
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to  affect  them.  There  is  no  adverse  pre- 
aumption.  Each  one  takes  the  legal  title, 
and  his  equity  is  equal  to  that  of  his  prede- 
cessors. 'The  equities  being  equal,  the  law 
must  preYaiL'  The  position  of  the  trans- 
feree must  be  at  least  as  favorable  as  that 
of  the  assignee  of  a  chose  in  action.  There 
the  assignee  takes  subject  to  the  equity  re- 
siding in  the  debtor,  but  not  to  an  equity 
residing  in  a  third  person  against  the  as- 
stgnor."  Hence,  when  the  company  or  Sul- 
livan, or  whoever  it  was,  took  the  mort- 
gage from  the  Hypotheek  Bank,  he  took  all 
the  interest  the  bank  had  in  it,  and,  there 
being  no  claim  that  there  was  any  defense 
whatever  as  against  the  bank,  it  was  not 
subject  to  defense  as  against  the  purchaser. 
The  same  rale  applies  by  the  great  weight 
of  anthmritj,  to  the  interest  of  the  second 
parchaser.  The  Supreme  Court  of  the  Unit- 
ed States  im  the  ease  just  above  cited  quot- 
ed ChaDoellor  Kent,  where  it  was  said  by 
that  author,  la  giving  the  reason  for  the 
rale  not  applying  to  the  remote  indorsers; 
"The  assignee  can  always  go  to  the  debtor 
and  ascertain  what  claims  he  may  have 
sgainst  the  bond  or  other  chose  in  action 
which  he  la  about  purchasing  from  the  ob- 
ligee; but  he  may  not  be  able  with  the  ut- 
most diligence  to  ascertain  the  latent  equi- 
ty of  ssBie  third  person  against  the  obligee. 
He  has  not  any  object  to  which  he  can  di- 
rect his  inquiries,  and  for  this  reason  the 
assignee  without  notice  of  a  chose  in  action 
was  preferred  in  the  late  case  of  Redfearn 
V.  Ferrier,  1  Dow,  P.  C.  60,  to  a  third  party 
setting  up  a  secret  equity  against  the  as- 
signor. Lord  Eldon  observed  in  that  case 
that  if  this  were  not  so  no  assignment  could 
ever  be  taken  with  safety."  The  principle 
innonnced  there  is  applicable  to  this  case. 
The  purchasers  could  inquire  concerning 
the  equities  existing  between  the  Hypotheek 
Bank  and  the  appellants  in  this  case,  but 
coold  not  be  expected  to  trace  all  collater- 
al agreementa  that  might  arise  between  the 
payee  and  many  anhsequent  indorsers  or 
transfereea. 

In  HiU  T.  Shields,  81  N.  C.  260,  31  Am. 
Rep.  499,  the  court  said:  'There  is  no  ad- 
verse presumption  from  the  paper  being 
in  dishonor  as  between  successive  indorsers 
u  there  is  between  the  holder  and  the  mak- 
er. £)ach  indorser,  including  the  payee, 
down  the  line,  has  and  passes  tiie  legal  title, 
snd  his  indorsement  in  legal  import  is  a 
contract  with  his  indorsee  and  all  subse- 
qnent  holders  by  indorsement  that  the 
maker  will  pay  the  note,  or  on  notice  he 
will"  *at  is  settled."  said  the  court,  "in 
this  state,  however,  that  parol  testimony 
may  be  adduced  under  a  blank  indorsement 
to  annex  a  qualification  or  special  contract 
ss  between  the  immediate  parties;  •  .  • 
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but  between  indorser  in  blank  and  remote 
parties  without  notice,  the  weight  of  au- 
thority is  that  parol  proof  is  inadmissible, 
and  the  contract  implied  by  law  stands  ab- 
solute,'*— citing  2  Parsons,  Bills  &  Notes, 
23;  Hill  V.  Ely,  6  Serg.  &  R.  363,  9  Am. 
Dec.  376;  1  Dan.  Neg.  Inst.  699.  "A  note 
payable  to  bearer,  and  passed  after  it  is 
due,  does  not  carry  along  with  it  all  the 
equities  which  may  subsist  between  any  in- 
termediate bearer  and  the  maker.  It  is 
only  subject,  in  the  hands  of  a  bona  fide 
holder,  ...  to  the  equities  subsisting 
between  the  original  parties."  English  v. 
Nixon,  3  M'Cord,  L.  549.  To  the  same  ef- 
fect, Hooper  v.  Spicer,  2  Swan,  494,  and 
Favorite  v.  Lord,  36  111.  142,  which  latter 
is  a  case  in  principle  identical  with  the 
one  at  bar,  and  there  the  court  said:  "The 
defendants  here  never  had  any  defense 
against  the  payees  of  this  note,  nor  any 
claim  against  them  of  any  nature.  It  is 
only  while  the  note  was  in  the  hands  of 
an  intermediate  indorser  that  any  defense 
existed,  and  then  only  as  against  the  in- 
dorsers." "In  an  action  by  a  third  indorsee 
against  the  maker  of  a  note,  the  defendant 
cannot  plead  a  set-off  against  one  of  the 
intermediate  indorsers."  Root  v.  Irwin,  18 
111.  147.  It  is  said  in  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  317,  under  the  heading,  "But 
these  defenses  must  exist  at  the  time  of  the 
transfer,"  that  "as  in  the  case  of  non-nego- 
tiable instruments,  no  subsequently  arising 
transactions  can  affect  the  rights  of  a  hold- 
er." "While  there  is  some  conflict  of  au- 
thority in  the  adjudged  cases  as  to  how  far 
a  bona  fide  assignee  of  non-negotiable  in- 
struments will  be  bound  by  latent  equities 
of  third  persons  unconnected  with  the  as- 
signment, the  weight  of  authority  strongly 
leans  to  the  view  that  he  is  not  to  be  held 
subject  to  such  equities."  2  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1061.  Cases  are  cited  from  near- 
ly every  state  in  the  Union  which  sustain 
this  announcement.  The  further  citation 
of  accumulated  authorities  would  be  un- 
availing. We  think  the  overwhelming 
weight  of  authority  is  as  we  have  indicated. 
The  further  proposition  urged  by  the  re- 
spondent, we  think,  would  compel  the  af- 
firmance of  this  judgment,  vie.,  that 
the  appellants  themselves,  having  placed 
the  note  and  mortgage  in  possession  of 
Sullivan  and  the  co-operative  company,  for 
the  purpose  of  permitting  them  to  negotiate 
the  same  to  third  persons,  if  a  loss  ensues 
therefrom,  it  must  be  borne  by  the  party 
who  negligently  made  the  loss  possible. 
The  ordinary  transaction,  when  a  payment 
is  made  on  a  note,  is  an  indorsement  on 
the  note  of  that  amount.  This  indorsemont 
was  not  made  by  the  party  who  was  acting 
as  agent  for  the  appellants,  and  if,  through 
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their  negligence,  the  appellantR  incurred  a 
liability,  th^y  are  bound  by  the  action  of 
their  agent  as  against  an  innocent  party. 
The  judgment  will  be  affirmed. 

Rudkin,  Ch.  J.,  and  Crow,  Mount,  and 
Parker,  JJ.,  concur. 


ARKANSAS  SUPREME  COURT. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt., 

V. 

MRS.  WILLIE  ALFORD. 

(—  Ark.  — ,  161  S.  W.  1027.) 

Telc^graph  —  duty  to  transmit  message 
—  diversion  to  telephone. 

1.  The  filing  of  a  telegraph  message  for 
a  destination  to  which  there  is  a  continu- 
ous telegraph  line  requires  the  transmission 
of  the  message  the  whole  distance  by  tele- 
graph, although  the  receiving  company  does 
not  control  the  line  to  destination,  and  it 
cannot   divert  the  message  to  a  telephone 


line   at   the   point   of   its   line  nearest  tha 
point  of  destination. 

Same  —  failure  to  effect  delivery  —  lia- 
bility. 

2.  A  telegraph  company  which  under- 
takes to  forward  a  message  by  telephone 
from  the  point  on  its  line  nearest  dcstina- 
tion,  instead  of  forwarding  it  by  telegraph 
over  another  line  which  it  does  not  control, 
is  liable  in  damages  for  failure  to  effect 
a  delivery,  although  it  exercises  ordinary 
care  to  do  so,  if  a  delivery  would  have  been 
effected  if  it  had  forwarded  the  message  by 
telegraph. 

Same  —  limitation  of  liability. 

3.  A  telegraph  company  cannot  limit  its 
liability  for  neglect  of  its  servants  in  the 
transmission  of  messages  by  inserting  in  its 
message  blf^ks  a  sum  beyond  which  its 
liability  shall  not  extend. 

Evidence  —  character  of  place  where 
telegram  ivas  to  be  sent. 

4.  In  corroboration  of  testimony  of  a 
telegraph  operator  that  he  could  have  de- 
livered a  message  had  he  received  it,  which 
was  destined  for  a  point  a  few  miles  in  the 
country,  evidence  is  admissible  that,  at  the 
time,  the  place  where  the  station  was   lo- 


Note.  —  Routing  of  telegram. 

As  to  the  duty  of  telegraph  company  to 
deliver  message  by  telephone,  see  note  to 
Western  U.  Teleg.  Co.  v.  Price,  29  L.R.A. 
(N.S.)  836.  That  subject,  however,  has 
reference  to  the  delivery  of  telegram  after 
it  has  reached  its  final  destination,  and  is 
not  within  the  scope  of  the  present  note, 
which  does  not  include  the  delivery  of  tele- 
grams. 

Right  of  a  telegraph  company  to  refuse  a 
telegram  for  transmission  to  a  point  not 
reached  by  its  own  line,  and  the  question  as 
to  the  liability  of  the  connecting  company, 
or  of  the  initial  company,  except  so  far 
as  it  is  affected  by  the  duty  as  to  routing, 
are  also  beyond  the  scope  of  the  note. 

The  holding  in  Western  U.  Texeo.  Co. 
▼.  Alfobd,  that,  if  the  initial  company  does 
not  operate  a  telegraph  line  to  its  destina- 
tion, a  sender  has  the  right  to  select  a 
route  beyond  such  company's  last  receiving 
office,  seems  to  be  supported  by  all  of  the 
cases  reported  upon  the  subject.  There  are 
but  few  reported  cases  in  which  the  ques- 
tion was  involved  where  the  court  passed 
directly  upon  the  question,  but  there  are 
also  a  few  where  the  case  is  supported  by 
implication.  The  holding,  that  an  implied 
contract  to  transmit  by  telegraph,  and  in 
no  other  manner,  arises  out  of  the  fact  that 
the  message  was  given  to  a  telegraph  com- 

gany   for   transmission,    is   also    supported 
y   the   few    cases    in   which    the   question 
happened  to  arise. 

The  facts  in  Western  U.  Teleg.  Co.  v.  Mc- 
Leod,  —  Tex.  Civ.  App.  — ,  24  S.  W.  816, 
are  practically  identical  with  those  in 
Western  U.  Teleg.  Co.  v.  Alford;  that  is, 
the  telegraph  company's  line  did  not  extend 
to  the  place  of  destination,  but  there  was 
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another  telegraph  line  over  which  the  mes- 
sage might  have  been  sent  to  its  final  desti- 
nation. The  telegraph  company  intrusted 
the  message  to  a  telephone  company  for 
transmission,  whose  negligence  caused  the 
injury  complained  of.  The  contract  pro- 
vided, ''that  this  company  is  hereby  made 
the  agent  of  the  sender,  without  liability, 
to  forward  any  message  over  the  lines  of 
any  other  company  when  necessary  to  reach 
its  destination."  It  was  held  that,  under 
the  circumstances,  liability  attached  to  the 
telegraph  company.  The  decision  is  based 
upon  the  ground  that  contracting  to  de- 
liver the  message  under  the  circumstances 
was  equivalent  to  a  contract  to  deliver  it 
b^  telegraph,  and  that  the  company  had  bo 
right  to  deliver  it  by  telephone. 

Wliere  it  is  necessary  for  the  initial  tele- 
graph company  to  use  a  connecting  line  in 
order  to  transmit  a  message  to  its  destina- 
tion, the  sender  has  the  absolute  right  to 
select  such  connecting  route.  Western  U. 
Te^g.  Co.  V.  Tamer,  94  Tex.  304.  60  S.  W. 
432;  Western  U.  Teleg.  Ct).  v.  Simms,  30 
Tex.  Civ.  App.  32,  69  S.  W.  464;  Western 
U.  Teleg.  Co.  v.  McDonald,  42  Tex.  Civ.  App. 
229,  95  S.  W.  691. 

And  where  there  has  been  a  line  so  se- 
lected, if  the  company  imdcrtakos  to  use  a 
different  line,  it  is  no  defense  that  the 
line  selected  was  out  of  order.  Western  U. 
Teleg.  Co.  v.  Turner,  94  Tex.  304,  60  S. 
W.  432. 

The  initial  company  receiving  a  telegram 
to  be  transmitted  over  its  own  line  and 
that  of  a  connecting  company  may  require 
the  sender  to  designate  the  route,  and  exact 
a  small  additional  charge  to  cover  the  cost 
of  transmitting  the  names  of  the  designated 
connecting  lines;  at  least,  such  provisions 
are  not  in  conflict  with  the  act  of  August 
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cated  was  a  good  cotton  market,  which 
would  bring  persona  into  town  who  might 
take  the  message  to  the  addressee. 

Same  —  admission  —  ground  of  exclu- 
sion ^  sufficiency. 

5.  Reversal  for  admission  of  testimony  of 
persons  who  stated  that  they  were  inhabit- 
ant!) ox  a  town  to  which  a  telegram  was 
sent,  and  knev/  the  addressee,  and  could 
have  given  information  as  to  how  he  might 
have  been  reached,  in  an  action  to  recover 
damages  for  failure  to  deliver  the  message, 
will  not  follow  because  the  witnesses  were 
not  shown  to  have  been  in  the  place  at  the 
time  the  message  was  received,  if  such 
ground  was  not  stated  in  the  objection. 

(Smith,  J.,  dissents.) 

(December  8,  1013.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Howard  Coun- 
ty in  plaintifTs  favor  in  an  action  brought 
tn  recoYer  damages  for  mental  anguish  grow- 
ing out  of  alleged  negligence  of  defendant 
in  failing  to  deliver  a  telegram.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  George  H.  Fearons,  Rose, 
Hemingway,  Cantrell,  &  Loughborough, 
and  W.  C.  Rodgers,  for  appellant: 

To  charge  defendant  with  the  duty  of 
using  a  telephone  or  any  other  means  of 
sending  the  message  to  a  place  to  which  it 
was  not  addressed  would  enlarge  its  duty 
beyond  what  the  sender  had  expressly  in- 
structed. 

Western  U.  Teleg.  Co.  v.  Evans,  —  Ark. 
— ,  156  S.  W.  424. 

A  telegraph  company  may  make  rules 
and  regulations  for  the  handling  of  mes- 
sages. 

Western  U.  Teleg.  Co.  v.  Archer,  96  Ark. 
213,  131  S.  W.  702,  Ann.  Cas.  1912B,  593; 
Western  U.  Teleg.  Co.  v.  Harris,  91  Ark. 
602,  24  L.R.A.(N.S.)  1283,  121  S.  W.  1061; 
Birney  v.  New  York  &  W.  Printing  Teleg. 
Co.  18  Md.  341,  81  Am.  Dec.  607;  Davis  v. 
Western  U.  Teleg.  Co.  46  W.  Va.  48,  32  S. 
E.  1026;  Western  U.  Teleg.  Co.  v.  May,  8 
Tex.  Civ.  App.  176,  27  S.  W.  760. 

And  the  reasonableness  of  the  rules  is 
a  question  for  the  court. 

Western  U.  Teleg.  Co.  v.  Love  Banks  Co. 


7,  1888  (25  Stat,  at  L.  382,  chap.  772,  U. 
S.  Comp.  Stat.  1901,  p.  3583),  which  re- 
quires all  subsidized  railroad  companies  to 
construct  and  maintain  telegraph  lines  for 
governmental,  commercial,  and  other  pur- 
poses, and  exercise  by  themselves  all  tele- 
graph franchises  conferred  on  them.  Unit- 
ed States  v.  Northern  P.  R.  Co.  120  Fed. 
546.  The  suit  was  by  the  government  to 
compel  the  railroad  company  to  comply  with 
the  provisions  of  the  act  mentioned  above, 
but  the  court  said  that  the  charge  was  in 
accordance  with  the  uniform  custom  in  like 
cases  among  telegraph  companies. 

Under  a  contract  making  the  telegraph 
company  the  sender's  agent  to  forward  the 
meseage  beyond  its  lines,  if  it  is  necessary 
to  use  one  of  two  telephone  lines,  the  sender 
has  the  undoubted  right  to  direct  which 
line  shall  be  used;  hence,  where  he  desig- 
nates a  particular  line,  it  is  negligence  for 
the  company  to  attempt  to  send  the  mes- 
sage over  another  line,  under  its  rule  al- 
ways to  use  .the  shorter  route,  and  bv  so 
doing  it  incurs  liability  for  the  telephone 
companv's  failure  to  transmit  the  message. 
Western  U.  Teleg.  Co.  v.  Turner,  94  Tex. 
304,  60  S.  W.  432. 

No  duty  rests  upon  the  telegraph  com- 
pany to  violate  the  routing  directions  given 
by  the  sender,  in  the  absence  of  evidence 
that  it  knew,  or  ought  to  have  known,  that 
the  line  designated  was  not  in  working  or- 
der, and  that  there  would  be  delay  in  for- 
warding the  message  over  the  line.  Western 
U.  Teleg.  Co.  v.  Simms,  30  Tex.  Civ.  App. 
32,  69  S.  W.  464. 

So,  in  Western  U.  Teleg.  Co.  v.  Sorsby, 
29  Tex.  Civ.  App.  345,  69  S.  W.  122,  where 
the  contract  made  the  initial  company  the 
agent  of  the  sender  without  liability  to 
transmit  and  deliver  the  message  to  any 
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connecting  line  necessary  to  reach  its  desti- 
nation, and  the  connecting  company  notified 
the  initial  company  at  once  that  it  could 
not  transmit  the  message  immediately  be- 
cause its  lines  were  being  repaired,  it  was 
held  that  the  initial  company  was  not  liable 
for  its  failure  to  transmit  the  telegram  to 
its  destination  by  mail  or  by  telephone,  al- 
though it  could  have  done  so  in  time  to 
serve  the  purpose  of  the  sender,  but  it  was 
held  liable  for  its  failure  to  notify  the 
sender  of  the  difficulty  at  once,  so  that  he 
could  use  the  mails  or  the  telephone,  it 
being  shown  that  he  could  have  done  so  in 
time  to  avoid  the  injury.  This  case  illus- 
trates in  an  emphatic  manner  tiie  point 
that,  in  every  contract  to  send  a  telegram, 
there  is  an  implied  contract  to  use  the 
telegraph  lines,  and  that  there  is  no  duty 
imposed  to  use  any  other  means  of  trans- 
mitting the  message.  On  Ihe  general  ques- 
tion as  to  duty  of  telegraph  company  to 
notify  the  sender  if  the  message  cannot  be 
transmitted  or  delivered  promptly,  see 
notes  to  Swan  v.  Western  U.  Teleg.  Co.  67 
L.R.A.  153,  and  Postal  Teleg.  Cable  Co.  v. 
Nichols,  16  L.R.A.(N.S.)  870,  that  subject 
not  being  within  tiie  scope  of  the  present 
note. 

In  Western  U.  Teleg.  Co.  v.  Jones,  69 
Miss.  658,  30  Am.  St.  Rep.  579,  13  So.  471, 
the  agent  of  the  company,  after  learning 
that  the  company  maintained  no  office  at 
the  place  designated  as  the  destination  of 
the  telegram,  although  it  maintained  a  lino 
through  that  place,  sent  the  message,  which 
he  had  already  accepted  and  received  pay 
for,  by  telephone  to  its  place  of  destination, 
but  for  some  reason  the  message  was  never 
delivered.  It  was  held  that  the  company 
was  liable  to  the  sender  of  the  telegram. 
The  ground   of   the  decision   was  that  the 
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73  Ark.  205,  83  S.  W.-  949,  3  Ann.  Cas. 
712;  Western  U.  Teleg.  Co.  v.  Ford,  77  Ark. 
531,  92  S.  W.  528;  Western  U.  Teleg.  Co.  v. 
Gillis,  89  Ark.  483,  131  Am.  St.  Rep.  115. 
117  S.  W.  749. 

The  party  to  a  message  is  presumed  to 
consent  to  all  reasonable  rules  and  regula- 
tions adopted  by  the  company  for  the  opera- 
tion of  its  business. 

Davis  V.  Western  U.  Teleg.  Co.  46  W.  Va. 
48,  32  S.  E.  1026;  Western  U.  Teleg.  Co. 
V.  Carew,  15  Mich.  525. 

Testimony  of  the  operator  of  the  railroad 
at  Mineral  Springs  is  nothing  more  than 
merely  negative  or  conjectural  evidence. 

Walker  v.  Fuller,  29  Ark.  448 ;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Berry,  86  Ark.  306, 
111  S.  W.  262;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Moon,  88  Ark.  231,  114  S.  W.  228;  Tor- 
rans  v.  Texarkana  Gas  &  Electric  Co.  88 
Ark.  610,  115  S.  W.  389;  Deitz  v.  Lensinger, 
77  Ark.  274,  91  S.  W.  755;  Cornelius  v. 
State,  12  Ark.  782;  Carr  v.  State,  43  Ark. 
99,  5  Am.  Crim.  Rep.  438. 

The  service  of  transmitting  and  deliver- 
ing telegraph  messages  is  performed  under 
contract,  and  the  terms  of  the  contract  of 
transmission  '"bind  the  sender  and  also  the 
addressee  for  whose  benefit  it  is  sent." 

Western  U.  Teleg.  Co.  v.  Moxley,  80  Ark. 
554,  98  S.  W.  112;  Coit  v.  Western  U.  Teleg. 
Co.  130  Cal.  667,  53  L.R^.  678,  80  Am.  St. 
Rep.  163,  63  Pac.  83;  Russell  v.  Western 
U.  Teleg.  Co.  57  Kan.  230,  45  Pac.  598; 
Western  U.  Teleg.  Co.  v.  Culberson,  79  Tex. 
65,  16  S.  W.  219;  Findlay  v.  Western  U. 
Teleg.  Co.  64  Fed.  459. 

The  law  does  not  require  or  compel  the 
patron  of  the  company  to  pay  the  higher 
rate  in  order  to  insure  against  delays,  if  he 
prefers  to  take  his  chances  oq  a  lower  rate. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Cravens,  57 


Ark.  112,  18  L.R.A.  527,  38  Am.  St.  Rep. 
230,  20  S.  W.  803;  Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  639,  67  L.  ed.  683,  33 
Sup.  Ct.  Rep.  391. 

The  company  owes  the  sender  no  duty  to 
apprise  him  that  the  office  at  destination  is 
closed,  or  of  other  conditions. 

Sweet  V.  Postal  Teleg.  &  Cable  Co.  22 
R.  I.  344,  53  L.R.A.  732,  47  AtL  881;  Given 
V.  Western  U.  Teleg.  Co.  24  Fed.  119;  West- 
ern U.  Tel^.  Co.  V.  Harding,  103  Ind.  505, 
3  N.  E.  172. 

It  is  the  duty  of  the  sender  to  make  in- 
quiry as  to  whether  the  message  can  be  sent. 

Stevenson  v.  Montreal  Teleg.  Co.  16  U. 
C.  Q.  B.  630;  Western  U.  Teleg.  Co.  v.  Hard- 
ing, 103  Ind.  606,  3  N.  E.  172;  Western  U. 
Teleg.  Co.  v.  Neel,  86  Tex.  368,  40  Am.  St. 
Rep.  847,  26  S.  W.  15. 

It  is  the  duty  of  the  courts  to  enforce  the 
contracts  of  the  parties  as  they  find  them, 
not  to  make  new  ones  to  suit  one  of  the 
parties  who  does  not  like  that  part  of  the 
contract  not  in  his  favor. 

Standard  Light  &  Acci.  Ins.  Co.  v.  Ward, 
65  Ark.  295,  45  S.  W.  1066;  Templeton  v. 
Equitable  Mfg.  Co.  79  Ark.  456,  118  Am. 
St.  Rep.  88,  96  S.  W.  188;  Johnson  v. 
Bryant,  61  Ark.  312,  32  S.  W.  1081;  Phillips 
V.  HoUenberg  Music  Co.  82  Ark.  9,  99  S.  W. 
1105;  Teutonia  Ins.  Co.  v.  Johnson,  72  Ark. 
484,  82  S.  W.  840;  Thurman  v.  Ellinor,  9 
Ark.  L.  R.  297;  French  v.  Vanatta,  83  Ark. 
306,  104  S.  W.  141;  Carpenter  v.  Thornbum, 
76  Ark.  678,  89  S.  W.  1047;  McFarlane  v. 
York,  90  Ark.  88,  117  S.  W.  773;  Maiyland 
C.  Co.  V.  Chew,  19  Ark.  L.  R.  249;  Kerr  v. 
Riggin,.  24  Ark.  L.  R.  378. 

Where  the  sender  fails  to  give  an  address 
by  which  the  sendee  can  be  found  and  identi- 
fied, there  is  no  liability. 

Deslottes  v.  Baltimore  ft  0.  Teleg.  Co.  40 


company  was  liable  for  its  failure  to  de- 
liver the  telegram  to  a  place  where  it  main- 
tained its  wire,'  according  to  its  contract, 
and  that  it  could  not  relieve  itself  from  lia- 
bility by  the  efforts  to  send  a  telegram 
over  the  telephone,  the  efforts  having  re- 
sulted in  failure. 

Where  a  message  could  be  sent  by  either 
of  two  connecting  lines,  and  the  telegraph 
company  has  the  choice  of  lines  over  which 
to  send  it,  the  company  must  exercise  ordi- 
nary care  in  selecting  the  route  as  well  as 
in  transmitting  the  message.  Mitchell  v. 
Western  U.  Teleg.  Co.  12  Tex.  Civ.  App. 
262,  33  S.  W.  1016. 

In  Beasley  v.  Western  U.  Teleg.  Co.  39 
Fed.  181,  it  was  held  that  if  stress  of 
weather  prevents  the  telegram's  being  sent 
by  the  usual  and  most  direct  route,  the 
company  is  not  chargeable  with  negligence 
by  selecting  the  next  best  available  route. 
The  route  selected  in  this  case,  however, 
was  another  telegraph  line,  and  not  a  tele- 
phone line. 
50  L.R.A.(N.S.) 


In  Western  U.  Teleg.  Co.  v.  Stratemeier, 
6  Ind.  App.  125,  32  N.  E.  871,  where  the 
route  included  two  connecting  lines,  the 
receiving  company  was  held- to  be  estopped 
to  deny  that  its  line  included  the  whole 
route,  where  its  agent  had  assured  the 
sender  that  it  maintained  an  office  at  the 
place  designated  as  the  final  destination  of 
the  telegram,  hence  it  was  held  liable  for 
an  injury  due  to  the  negligence  of  the  con- 
necting line.  The  contract  with  the  send- 
ing company  contained  the  following  stipu- 
lation: "And  this  company  is  hereby  made 
the  agent  of  the  sender,  without  liability, 
to  forward  any  message  over  the  lines  of 
any  other  company  wlien  necessary  to  reach 
its  destination."  There  is  nothing  said  by 
the  court  in  respect  to  the  routing  of  the 
telegram,  but  an  inference  might  be  drawn 
that  since  the  sender  had  been  deprived  of 
selecting  the  route,  the  company  had  taken 
that  responsibility*  J.  W.  M. 
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La.  AiuQ.  183,  3  So.  566;  Arkansas  &  L.  R. 
Co.  T.  Stroude,  82  Ark.  117,  100  S.  W.  760; 
Given  t.  Western  U.  Teleg.  Co.  24  Fed.  119; 
Western  U.  Teleg.  Co.  v.  Carew,  15  Mich. 
525. 
Mr.  W.  P.  Feazel  for  appellee. 

McOnlloch,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  damages  for  mental 
angulsli  growing  out  of  the  alleged  negli- 
gence of  appellant  in  failing  to  deliver  a 
telegram.  Ilie  complaint  alleged :  That  ap- 
pellant was  a  foreign  corporation  and  op- 
erated a  line  of  tel^raph  from  Vivian, 
Louisiana,  to  Ashdown,  Arkansas,  and  at 
the  latter  place  connected  with  a  line  of 
telegraph  owned  by  the  Memphis,  Dallas, 
k  Gulf  Railway  Company  from  Ashdown  to 
Mineral  Springs,  Arkansas.  That  at  7 
A.  31!.  September  30,  1912,  appellee's  brother, 
T.  C.  Clark,  delivered  to  the  appellant  at 
Vivian,  Louisiana,  a  telegram  addressed  to 
appellee  at  Mineral  Springs,  Arkansas,  as 
follows: 

Come  at  once,  Amess  is  very  low. 

T.  C.  Clark. 

That  the  toll  for  the  message  was  paid, 
bnt  appellant  wholly  failed  and  neglected 
to  transmit  and  deliver  it.  That  Amess  was 
a  brother  of  appellee,  and  was  at  the  time 
very  low,  and  that  he  died  the  day  follow- 
ing the  filing  of  the  message,  and  was  buried 
the  next  day  thereafter.  Damages  were 
asked  for  the  mental  pain  suffered  in  the 
nun  of  $1,500.  In  its  answer  the  appel- 
lant denied  that  its  line  connected  with  a 
line  of  telegraph  owned  and  operated  by  the 
nilway  company  from  Ashdown  to  Mineral 
Springs;  and  denied  that  it  ever  entered 
into  any  contract  with  appellee,  or  anyone 
for  her,  to  transmit  and  deliver  the  message 
in  controversy,  but  only  agreed  to  transmit 
it  as  far  as  its  lines  went  towards  its  desti- 
nation; denied  that  it  had  been  guilty  of 
an?  negligence  in  its  transmission ;  and  de- 
ni(d  the  flanuiges.  The  answer  alleged  that 
by  the  contract  with  the  appellee  it  was 
made  the  agent  of  the  sender,  without  lia- 
bility, to  forward  the  message  over  the  line 
of  any  other  company  that  might  be  neces- 
sarv. 

• 

The  proof  on  the  part  of  appellee  was  to 
the  following  effect:  That  if  the  message 
hid  been  delivered  promptly,  she  could  and 
vould  have  gone  to  her  brother,  and,  had 
the  message  been  received  at  any  time  before 
the  funeral,  that  the  funeral  would  have 
l«?"en  delayed  until  after  her  arrival;  but 
that  the  message  had  never  been  received, 
and  slie  was  not  advised  of  her  brother's 
illness  and  death  until  after  his  funeral;  ' 
50  L.RJ^.(N.S.) 


that  there  was  a  telegraph  line  maintained 
along  the  Memphis,  Dallas,  &  Gulf  Railroad 
from  Ashdown  to  Mineral  Springs  which  re- 
ceived and  transmitted  messages  for  the 
public;  that  the  telegraph  operator  at  Ash- 
down was  the  joint  operator  of  the  railway 
company  and  the  appellant;  and  that  these 
companies  had  a  common  office.  It  was  ad- 
mitted that  appellant  did  not  operate  its 
lines  into  Mineral  Springs,  and  the  proof 
offered  by  it  was  to  the  following  effect: 
That  the  message  was  routed  through  Ash- 
down to  Hope,  as  required  by  the  route  book« 
and  that  the  operator  received  the  message 
there  without  delay,  but  never  transmitted 
it  further  by  telegraph,  and  mailed  it  in 
one  of  the  Western  Union  envelops  the  fol- 
lowing morning.  The  operator  at  Hope  tes- 
tified that,  immediately  after  the  message 
was  received,  a  telephone  call  was  put  in 
for  the  telephone  operator  at  Mineral 
Springs,  and  Uie  information  communicated 
that  there  was  a  death  message  for  appellee, 
the  addressee.  The  operator  at  Hope  testi- 
fied that  inquiry  was  made  several  times 
of  the  telephone  operator  at  Mineral 
Springs,  and  that  the  message  was  mailed 
the  next  day,  no  information  having  been 
obtained  about  addressee,  and  notified  the 
sending  office  that  the  message  could  not  be- 
delivered,  but  the  sender  was  never  apprised 
of  that  fact.  The  telephone  operator  at 
Mineral  Springs  testified  that  she  received 
the  call  on  September  30th,  and  that  she  in- 
quired of  several  business  men  in  towU)  and 
also  of  the  postmaster,  l)ut  received  no  in- 
formation as  to  Mrs.  Alford's  address.  The 
blank  on  which  the  message  was  written 
contained  the  following  among  other  stipu- 
lations: "The  company  is  hereby  made  the 
agent  of  the  sender,  without  liability,  to 
forward  this  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its 
destination."  In  rebuttal,  appellee  offered 
the  evidence  of  the  telegraph  operator  at 
Mineral  Springs,  who  testified  what  his  cus- 
tom was,  in  the  discharge  of  his  duty,  upon 
the  receipt  of  a  telegram  where  the  ad* 
dressee  was  unknown  to  him.  And  this  evi- 
dence was  of  such  a  character  as  to  make  it 
a  question  for  the  jury  whether  the  message 
would  have  been  delivered  had  it  reached  the 
telegraph  operator  at  Mineral  Springs  in 
the  due  course  of  transmission,  and  the 
operator  had  thereafter  discharged  his  duty 
in  making  inquiry  for  the  appellee.  Appel- 
lee did  not  live  in  Mineral  Springs,  but  lived 
in  the  country,  6  miles  from  there,  and  the 
message,  if  sent  to  her  over  the  telephone 
from  Mineral  Springs,  or  if  she  had  been 
called  over  the  telephone,  could  have  reached 
her  only  through  the  telephone  of  a  Dr.  Hol- 
combe,  who  was  appellee's  neighbor,  as  ap- 
pellee had  no  telephone  in  her  home;   but 
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Dr.  Holcombe  testified  that  it  was  his  cus- 
tom to  call  any  neighbor  when  wanted  over 
the  telephone.  Further  in  rebuttal,  one  H. 
0.  Campbell  was  permitted,  over  appellant's 
objection,  to  testify  that,  during  the  latter 
part  of  September  and  the  first  part  of  Oc- 
tober, Mineral  Springs  was  a  good  cotton 
market,  and  that  much  cotton  was  received 
there  during  that  time.  The  court  also  ad- 
mitted the  testimony  of  Claude  Johnson,  a 
rural  mail  carrier,  and  Mr.  Crump  Stewart, 
a  farmer,  both  of  whom  lived  in  Mineral 
Springs,  to  the  effect  that  they  knew  ap- 
pellee and  could  have  given  her  address  if 
inquiry  had  been  made  of  them.  The  jury 
returned  a  verdict  in  favor  of  appellee,  as- 
sessing damages  in  the  sum  of  $350,  judg- 
ment was  entered  accordingly,  and  an  ap- 
peal has  been  duly  prosecuted  to  this  court. 

The  primary  and  controlling  question  in 
this  case  is  whether  appellant  telegraph 
company  had  the  right  to  change  the  nature 
of  the  message  from  a  telegram  to  a  tele- 
phone message,  and  undertake  to  deliver  it 
from  its  nearest  ofiice  to  destination  by  tele- 
phone, or  whether  it  should  have  continued 
the  message  and  sent  it  as  a  telegram  to 
destination  over  the  line  of  a  connecting 
telegraph  company.  According  to  the  above 
recitals,  the  proof  shows  that  there  was  a 
connecting  telegraph  line  from  Ashdown  to 
Mineral  Springs,  the  destination  of  the  mes- 
sage, and  that  if  it  had  been  sent  by  that 
route  it  would  have  been  delivered  to  the 
addressee.  On  the  other  hand,  the  testi- 
mony is  sufficient  to  warrant  a  finding  that 
the  servants  of  the  company  at  Hope  exer- 
cised ordinary  care  to  deliver  the  message 
by  telephone  to  appellee  at  Mineral  Springs, 
the  point  of  destination,  but  failed  to  dis- 
cover her.  The  court  refused  to  instruct  the 
jury  to  the  effect  that,  if  the  company  exer- 
cised ordinary  care  to  deliver  the  message 
by  telephone  from  its  nearest  office  at  Hope 
to  the  destination  at  Mineral  Springs,  it 
would  not  be  liable. 

No  cases  are  cited  expressly  deciding  the 
question  now  presented.  It  seems  to  be 
well  settled,  however,  by  the  authorities, 
that  a  sender  of  a  telegraphic  message, 
where  the  initial  company  does  not  operate 
a  line  to  the  destination,  has  the  absolute 
right  to  select  the  route  beyond  the  desti- 
nation of  the  company  receiving  the  mes- 
sage. 2  Joyce,  Electric  Law,  §  788  B;  West- 
em  U.  Teleg.  Co.  v.  McDonald,  42  Tex.  Civ. 
App.  229,  95  S.  W.  %01.  This  right  is  recog- 
nized by  the  clause  in  the  contract  which 
expressly  stipulates  that  "the  company  is 
hereby  made  the  agent  of  the  sender,  with- 
out liability,  to  forward  this  message  over 
the  lin(?s  of  any  other  company."  If  the  re- 
ceiving carrier  of  the  message  is,  under  the 
contract,  to  be  treated  merely  as  an  agent  of 
50  L.R.A.(N.S.) 


the  sender  over  the  connecting  line,  it  neces- 
sarily follows  that  the  sender  has  the  abso- 
lute right  to  select  the  route. 

Now,  the  further  inquiry  is,  since  it  is 
seen  thai  the  sender  has  the  right  to  select 
the  route,  whether  in  this  instance  the 
sender  had  selected  a  continuous  tele- 
graphic route,  or  whether  it  was  left  with 
the  telegraph  company,  at  its  option,  to 
select  another  route  or  method,-r-that  by 
way  of  the  telephone. 

It  seems  to  us  that  the  only  reasonable 
view  is  that,  where  there  is  a  continuous 
telegraphic  route,  and  the  sender  files  the 
message  with  a  telegraph  company,  that,  of 
itself,  amounts  to  a  selection  of  the  con- 
tinuous route,  and  such  selection  must  be 
observed  by  the  telegraph  company,  and  if 
it  adopts  another  route,  contrary  to  this 
selection,  it  does  so  at  its  peril. 

There  is  a  distinct  difference  between  a 
telegraph  message  and  a  telephone  message, 
so  far  as  the  means  of  transmission  is  con- 
cerned. Southern  Teleph.  Co.  v.  King,  303 
Ark.  160,  3»  L.R.A.(N.S.)  402,  146  S.  W. 
489.  By  the  first  method  the  identical  writ- 
ten words  of  the  sender  are  transmitted  and 
delivered  in  that  form;  whereas,  the  ordi- 
nary method  of  communication  by  telephone 
is  for  the  carrier  to  furnish  the  means  of 
communication  and  the  sender  and  sendee 
converse  directly. 

Mr.  Gray,  in  his  work  on  Communication 
by  Telephone  (page  182) ,  gives  the  following 
as  the  scope  of  duty  of  a  telegraph  cona- 
pany:  "A  .telegraph  company  does  not,  as 
the  government  does,  undertake  to  transport 
and  deliver  the  paper  upon  which  the  em- 
ployer writes  the  intelligence  that  he  wishes 
to  have  communicated.  It  undertakes  to 
transmit,  with  the  aid  of  electricity,  the  in- 
telligence contained  in  that  paper  to  the 
place  of  destination,  and  there  to  write  it 
out  and  deliver  it  to  the  person  addressed." 

In  a  decision  by  the  Missouri  court  of  ap- 
peals (Brashears  ▼.  Western  U.  Telesr.  Co. 
45  Mo.  App.  433),  the  court  pointed  out 
this  definition  by  the  text  writer,  and  added 
that  such  "is  undoubtedly  the  usual  under- 
taking of  a  telegraph  company,  and,  in  the 
absence  of  a  special  contract  to  the  contrary, 
anything  short  of  it  would  be  a  failure  of 
duty  to  the  sender.  The  latter  has  the 
right  to  expect  and  demand  that  a  copy  of 
the  message  be  promptly  delivered  to  the 
addressee  in  person,  if  he  is  accessible." 

In  most  instances  the  same  result  is  ac- 
complished if  the  message  is  transmitted 
from  the  sender  to  the  sendee,  and  in  that 
case  no  damage  can  result.  But  where  both 
means  of  communication  are  open,  the 
sender  undoubtedly  has  the  right  to  choose 
which  method  he  will  employ;  and,  as  before 
stated,  it  is  clear  to  us  that  the  filing  of  a 
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telegraphic  inessage  is  a  selection  of  that 
route  and  mode  of  communication. 

It  follows  that  if  appellant  ignored  the 
selection  thus  made  by  the  sender,  and  un- 
dertook to  send  by  another  method  and 
route,  it  is  liable,  if  the  forwarding  of  the 
message  by  the  route  selected  by  the  sender 
would  have  accomplished  a  delivery,  even 
though  the  company  exercised  ordinary  care 
in  its  effort  to  send  the  message  by  tele- 
phone. Western  U.  Teleg.  Co.  v.  Turner,  94 
Tex.  304,  60  S.  W.  432. 

The  instructions  of  the  court  were  con- 
formable to  this  view  of  the  law,  and  we 
think  the  case  was  correctly  submitted  to 
the  jury.  It  is  unnecessary  to  set  out  the 
instructions  or  discuss  them  at  length. 

The  contract  contained  a  limitation  of 
liability  to  the  sum  of  $50,  and  that  is 
pleaded  in  this  case.  But  the  question  is 
decided  adversely  to  appellant's  contention 
in  the  recent  case  of  Western  U.  Teleg.  Co. 
T.  Ream,  —  Ark.  — ,  161  S.  W.  1025. 

It  is  insisted  that  the  court  erred  in 
admitting  the  testimony  of  witness  Camp- 
bell, as  to  the  cotton  market  at  Mineral 
Springs  at  the  time  the  message  was  sent; 
and  also  the  testimony  of  witnesses  John- 
son and  Stewart,  to  the  effect  that  they 
could  and  would  have  g:iven  to  all  inquir- 
ers information  as  to  the  whereabouts  of 
Mrs.  Alford,  the  appellee. 

The  testimony  of  witness  Campbell  is  of 
very  litle  probative  force,  but  it  tended  to 
establish  the  fact  that  Mineral  Springs  was 
being  patronized  at  that  time  as  a  cotton 
market,  which  necessarily  brought  many 
fanners  to  town,  and  this  tended  to  corrob- 
orate the  testimony  of  the  telegraph  opera- 
tor at  Mineral  Springs  in  his  statement 
that,  if  the  message  had  been  received,  he 
eoald  and  would  have  found  some  method  of 
getting  the  information  to  Mrs.  Alford  con- 
cerning the  message,  so  that  it  could  be  de- 
livered to  her. 

The  objection  now  urged  to  the  testimony 
of  witnesses  Johnson  and  Stewart  is  that 
they  did  not  show  that  they  were  in  Mineral 
Springs  on  the  day  and  at  the  hour  when 
the  message  was  sent,  and  for  that  reason 
their  testimony  was  incompetent.  It  may 
be  conceded  that  the  testimony  was  not 
eompetent  unless  the  witnesses  were  in  posi- 
tion at  the  time  to  have  been  inquired  of 
concerning  the  residence  of  Mrs.  Alford;  but 
we  do  not  think  that  the  objection  was  made 
in  a  war  that  called  the  court's  attention 
to  it.  Each  of  the  witnesses  stated  that 
he  resided  in  Mineral  Springs  on  the  day 
that  this  message  was  sent;  that  he  was 
acquainted  with  Mrs.  Alford  and  knew 
where  she  resided;  and  that,  if  inquiry  had 
been  made  of  him,  he  would  have  given  in- 1 
format  ion  as  to  where  she  lived  ^and  how 
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she  could  be  communicated  with.  They  were 
not  asked  whether  they  were  in  town  and  on 
the  streets  that  day,  but  we  think  there  is 
a  fair  inference  from  their  testimony  that 
they  meant  to  say  that  they  were  in  a  posi- 
tion on  that  day  to  have  given  information 
if  inquiry  had  been  made  of  them.  At  any 
rate,  we  think  that  fairness  to  the  plaintiff 
and  to  the  court  demanded  that  attention 
should  have  been  called  to  the  fact  that  ob- 
jection was  made  on  that  ground.  Counsel 
for  appellant  waited  until  the  final  question 
was  asked  whether  they  would  have  given 
information  concerning  the  whereabouts  of 
Mrs.  A\^ord  if  asked,  and  then  they  made  a 
general  objection  without  specifying  the 
grounds. 

We  do  not  overlook  the  well-settled  rule 
that  a  general  objection  is  ordinarily  suffi- 
cient to  raise  the  question  of  incompetency 
of  testimony;  but  the  appearance  of  the  ob- 
jection in  this  record  as  a  general  one  con- 
vinces us  that  neither  the  court  nor  counsel 
had  in  mind  the  fact  that  these  witnesses 
had  not  been  sufficiently  specific  in  their 
statements  concerning  their  presence  at  a 
time  and  place  where  inquiries  would  like- 
ly have  been  made  of  them.  If  we  were  to 
sustain  this  objection  now  and  reverse  the 
case,  it  would  be  upon  a  point  apparently 
that  was  not  urged  below. 

Upon  the  whole,  we  are  of  the  opinion 
that  the  case  was  fairly  tried,  and  that  ap- 
pellee's case  was  fully  made  out  so  as  to 
warrant  the  verdict. 

Affirmed. 

Smith,  J.,  dissents. 
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(Division  No.  2.) 

L.  A.  GILMER,  Plff.  in  Err., 

V. 

SCHOOL  DISTRICT  NO.  26,  NOBLE 

COUNTY. 

(—  Okla.  ■— ,  136  Pac.  1086.) 

Evidence  —  school  meeting  —  minntes 
—  proof. 

Where  a  motion  was  made  and  carried 
at  an   annual   school  meeting,  authorizing 

Headnote  by  Bkeweb,  C. 

Note,  —  Parol  evidence  to  vary  or  aup' 
plemettt  tninutea  of  public  body, 

L  Admissibility  to  contradict  record. 

a.  By  showing  action  taken  was  dif- 

ferent from  that  recorded,    100. 

b.  By   showing   that  no   action  was 

taken,  102. 
9.  B^  showing  custom,  109, 
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the  district  school  officials  to  sell  some  piles 
of  secondhand  lumber,  it  is  competent  to 
show  such  action  of  the  assembled  voters  by 
parol  evidence,  where  the  minutes  fail  to 
make  any  mention  of  the  same,  and  where 
such  minutes  show  on  their  face  that  they 
are  a  mere  abstract  or  synopsis  of  what 
occurred  at  the  meeting. 

(November  25,  1913.) 

ERROR  to  the  County  Court  for  Noble 
County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  contract  price  for  secondhand  lum- 
ber alleged  to  have  been  sold  to  4pfendant 
by  plaintiff  at  public  auction.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 


Mr.  Henry  S.  J<rfinston  for  plaintiff  in 

error. 

Mr.   H.   E.   St.   Clair  for  defendant   in 
error. 

Brewer,  C,  filed  the  following  opinion: 
The  defendant  in  error  sued  L.  A.  Gilmer 
in  a  justice  of  .the  peace  court  to  recover 
$13.25  for  secondhand  lumber  alleged  to 
have  been  sold  to  him  by  the  district  at 
public  auction.  It  appears  that  a  wind- 
storm wrecked  a  wooden  school  building  so 
that  it  had  to  be  torn  down  and  a  new  ono 
built,  and  the  lumber  in  suit  is  a  portion  of 
the  wreckage  which  was  not  used  in  the 
new  building,  and  which  with  other  lumber 
of  like  character  was  sold  by  the  district  at 
a  public  auction  on  the  school  ground  pur- 


I. — continued. 

d.  By  showing  motive  or  intention, 
102. 
II.  Admissibility  to  explain  record  or  sup- 
ply evident  omissions,  103. 
III.  Admissibility  to  add  to  record. 

a.  In  general,  104. 

b.  Under    statute    requiring    record, 

105. 

c.  On  behalf  of  creditors  of  public 

bodies,  106. 

The  scope  of  this  note  is  confined  to 
minutes  of  local  bodies,  and  does  not  in- 
clude the  journals  of  legislatures. 

Neither  does  it  include  the  records  of 
judicial  proceedings,  except  where  they  are 
carried  on  by  local  bodies  whose  principal 
duties  are  not  judicial. 

/.  Admisaihility  to  amtradict  record. 

a.  By   shovHng  action   taken  was  dif- 
f event  from  that  recorded. 

The  rules  governing  the  admissibility  of 
parol  evidence  to  vary  or  supplement  min- 
utes of  public  bodies  follow  closely  the  pa- 
rol evidence  rules  as  applied  to  written  con- 
tracts in  general.  Thus,  the  general  rule 
rendering  parol  evidence  inadmissible  to 
contradict  the  terms  of  a  written  contract 
is  equally  applicable  to  minutes  of  public 
bodies. 

In  accordance  with  this  rule  parol  evi- 
dence has  been  held  inadmissible — 

— ^to  contradict  the  minutes  of  the  pro- 
ceedings of  a  board  of  equalization,  by  show- 
ing that  final  action  on  an  increase  of  an 
assessment  was  taken  at  a  date  subsequent 
to  that  stated  in  the  minutes.  Montana 
Ore  Purchasing  Co.  ▼.  Maher,  32  Mont. 
480,  81  Pac.  13; 

— to  show  the  true  date  of  a  warrant, 
where  the  copy  of  the  warrant  on  the  rec- 
ords of  a  town  recites  an  incorrect  date. 
Hoag  V.  Durfev,  1  Aik.  (Vt.)  286; 

— ^to  show  that  a  meeting  was  adjourned 
to  a  different  date  from  that  stated  in  the 
records  of  the  common  council.  Chippewa 
Bridge  Co.  v.  Durand,  122  Wis.  86,  106 
Am.  St.  Rep.  931,  99  N.  W.  603; 
PO  L.R.A.(N.S,) 


— to  show  that  an  ordinance  was  passed 
by  both  boards  of  a  city  council  upon  the 
same  night,  where  the  record  shows  that 
it  was  passed  by  the  two  boards  upon  dif- 
ferent occasions,  especially  since  the  parol 
evidence  is  not  inconsistent  with  a  sub- 
sequent passage  by  one  of  the  boards.  Bar- 
field  V.  Gleason,  111  Ky.  491,  63  S.  W.  964, 
judgment  modified  on  rehearing,  23  Ky.  L. 
Rep.  1102,  64  S.  W.  959; 

— to  vary  the  record  of  the  proceeding 
of  a  township  board  reciting  that  a  com- 
plaint was  brought  against  a  person  as  mod- 
erator of  district  No.  2,  by  proving  that 
the  complaint  was  really  brought  against 
him  as  moderator  of  district  No.  1.  Hall 
V.  People,  21  Mich.  462; 

— to  show  that  a  city  council  based  its 
action  in  ordering  a  street  improvement 
upon  a  different  report  from  that  stated  by 
the  record.  Kerr  v.  Oorsicana,  —  Tex. 
Civ.  App.  — ,  36  S.  W.  694; 

— to  vary  the  record  of  a  common  council 
by  showing  that  objections  to  the  confirma- 
tion of  the  assessment  roll  were  not  heard 
by  the  council  as  recorded.  Pooley  v. 
Buffalo,  15  .Misc.  240,  36  N.  Y.  Supp.  796, 
on  former  appeals  122  N.  Y.  592,  26  N.  £. 
16,  and  124  N.  Y.  206,  26  N.  E.  624; 

— ^to  show  that  a  city  council  ordered  the 
grade  of  a  street  to  be  changed,  when  the 
records  of  the  meeting  show  that  the  resolu- 
tion referred  only  to  the  relaying  of  gutters. 
Page  V.  Belvin,  88  Va.  985,  14  S.  £.  843; 

-—-to  vary  the  minutes  of  a  town  meeting 
showing  a  mere  reference  of  a  matter  to  the 
selectmen,  by  proving  that  the  selectmen 
were  given  special  instructions  and  further 
powers  in  the  matter.  Slack  v.  Norwich, 
32  Vt.  818; 

— to  vary  the  record  of  a  town  meeting 
showing  that  a  measure  was  passed  by  a 
two-third  vote,  by  denying  the  existence 
of  such  a  majority.  Halleck  y.  Boylston, 
117  Mass.  469; 

— to  vary  the  records  of  a  school  district 
showing  the  passage  of  a  measure,  by  show- 
ing the  illegality  of  sufficient  votes  to 
destroy  the  majority  in  its  favor.  Eddy  t. 
Wilson,  43  Vt.  362; 

— ^to  var^  the  records  of  a  meetings  of  a 
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su&nt  to  proper  adTertisement.  The  case 
was  tried  in  the  county  court  without  a 
jurj,  and  judgment  for  the  amount  claimed 
was  awarded  against  defendant,  Gilmer, 
who  brings  this  appeal,  and  celies  on  two 
propositions:  Firsts  that  it  was  not  shown 
that  the  school  district  officials  were  author- 
iied  to  sell  the  property  by  the  voters  of  the 
district.  Second,  that  if  there  was  au- 
thority to  sell,  the  sale  was  illegal  because 
defoidant  was  a  member  of  the  school 
board. 

1.  The  court  found,  and  there  is  no  doubt 
in  oar  minds  from  reading  the  record,  that 
the  voters  of  this  district  assembled  at  the 
annual  school  meeting  did  authorize  the  dis- 
trict officials  to  wreck  the  old  building  and 
to  use  such  of  the    old    material    as    was 


practicable  in  the  new  one,  and  to  dispose 
of  the  remainder;  however,  the  minutes  of 
the  annual  meeting  are  silent  as  to  the  dis- 
position to  be  made  of  the  old  lumber.  The 
minutes  show  that  the  schoolhouse  was  to 
be  torn  down  and  the  old  lumber  piled  up, 
and  that  a  new  house  was  to  be  built  at  the 
place.  The  court  permitted  a  witness  to 
testify  that,  on  motion  duly  seconded  at  the 
school  meeting,  it  was  decided  that  the 
old  lumber  should  be  used  in  the  new 
building  so  far  as  practicable,  and  that  such 
as  could  not  be  used  should  be  sold.  The 
chairman  of  the  meeting  and  others  corrobo- 
rated this  evidence.  So  the  point  is  this: 
Is  it  competent  to  show  by  parol  that  a 
certain  affirmative  action  was  taken  by  the 
assembled  voters,  of  which  no  minute  was 


board  of  school  supervisors  reciting  the 
election  of  a  candidate  for  examiner  by  a  ten 
to  iiine  vote,  by  showing  the  presence  of 
superrisors  who  did  not  vote,  in  an  effort 
to  impeach  the  election  by  proving  that  the 
candidate  did  not  receive  the  votes  of  a 
majority  of  the  supervisors  present.  How- 
land  V.  Prentice,  143  Mich.  347,  106  N.  W. 
1105; 

—to  vary  town  records  which  recite  a 
contract  with  a  third  person  to  take  care  of 
a  pauper  at  a  eertain  weekly  rate,  by  show- 
ing that  the  duration  of  the  contract  was 
not  indefinite  as  appeared  from  the  records, 
but  was  for  a  definite  period.  Howlett  v. 
Holland,  6  Gray,  418; 

— ^to  vary  the  records  of  a  board  of  super- 
visors setting  out  the  terms  of  a  contract, 
by  showing  that  the  other  party  to  the  con- 
tract misunderstood  it.  Bridges  v.  Clay 
County,  58  Miss.  817; 

— to  vary  the  records  of  a  school  district 
by  showing  that  a  vote  authorized  the  clerk 
to  call  all  district  meetings,  where  the 
records  show  that  the  vote  authorized  him 
to  call  only  the  annual  meetings.  Tliird 
School  Dist.  V.  Atherton,  12  Met.  106 ; 

—to  vary  the  records  of  a  town  meeting 
reciting  the  duties  of  a  town  agent  to  be 
to  prosecute  and  defend  suits,  by  showing  a 
direction  to  him  to  manage  the  lawsuits 
as  he  thought  best.    Cabot  v.  Britt,  36  Vt. 

—to  vary  the  records  of  a  school  board 
showing  that  no  .action  was  taken  on  a 
tt^cher's  application,  by  showing  that  the 
application  was  accepted.  Cowley  •  v. 
School  Dist.  130  Mich.  634,  90  N.  W.  680; 

-y-to  vary  the  records  of  a  fire  district 
reciting  th^t  a  meeting  assembled  and  voted 
to  adjourn  to  another  place,  in  which  the 
bnsineas  waa  transacted,  by  showing  that 
the  meeting  assembled  and  was  adjourned 
without  day  before  the  transaction  of  busi- 
ness, and  that,  after  the  voters  had  dis- 
persed, a  few  met  and  transacted  the  busi- 
n<^  recorded.  Hunneman  v.  Fire  Dist.  37 
Vt.  40. 

And  where   the  records  are  required  by 
law,  parol  evidence  has  been  held  inadmis- 
sible^ 
50  LJtA.(N.S.) 


— ^to  change  the  verbiage  of  a  resolution 
as  shown  by  the  records  of  the  proceedings 
of  county  supervisors.  Bartlett  v.  Eau 
Claire  County,  112  Wis.  237,  88  N.  W.  61; 

— ^to  vary  the  terms  of  a  contract  for  im- 
proving a  highway  as  set  out  in  the  min- 
utes of  the  proceedings  of  a  commissioner's 
court.  Douglass  v.  Myrick,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  422; 

— to  vary  a  contract  as  set  out  by  the 
record  of  the  court  of  common  council,  by 
showing  additional  terms.  Gilbert  v.  New 
Haven,  40  Conn.  102; 

— to  vary  the  minutes  of  a  town  meeting 
by  showing  that  the  next  annual  meeting 
was  appointed  to  be  held  at  a  different 
place  from  that  stated  in  the  minutes. 
People  ex  rel.  Burr  v.  Zeyst,  23  N.  Y.  140; 

— ^to  show  that  a  meeting  of  levee  com- 
missioners was  held  at  a  place  different 
from  that  stated  in  the  records.  Gaither  v. 
Green,  40  La.  Ann.  362,  4  So.  210; 

— to  show  that  a  meeting  of  county  com- 
missioners was  held  at  a  different  time 
from  that  recited  in  the  record.  Cobb  v. 
Alberti,  38  Okla.  206,  132  Pac.  1075; 

— ^to  contradict  the  date  of  a  contract 
as  set  out  in  the  minutes  of  council.  Pax- 
ton  V.  Bogardus,  201  111.  628,  66  N.  E.  853 ; 

— ^to  vary  the  minutes  of  a  city  coimcil 
which  state  that  an  ordinance  was  passed 
by  a  majority  of  the  alderman,  by  showing 
that  less  than  a  majority  voted  for  it. 
Stevenson  v.  Bay  City,  26  Mich.  44 ; 

— ^to  varv  the  minutes  of  a  police  board 
which  recite  the  election  of  one  candidate 
for  treasurer,  by  showing  that  the  president 
of  the  board  had  previously  refused  arbi- 
trarily to  announce  the  election  of  another 
candidate.  State  ex  rel.  McClendon  v.  Sim- 
mons, 40  La.  Ann.  758,  5  So.  29. 

However,  it  is  held  in  State  ex  rel.  Bates 
V.  Hutchins,  33  Neb.  335,  60  N.  W.  165, 
that,  although  the  records  of  a  school  dis- 
trict show  a  majority  vote  in  favor  of  a 
proposition,  parol  evidence  is  admissible  to 
show  that  upon  the  ballot  recorded  more 
votes  were  counted  than  the  number  of 
voters  present,  but  that,  upon  a  subse- 
quent ballot  cast  by  dividing  the  voters  into 
two  groups,  the  motion  was  lost. 
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made  bj  the  clerk?  It  is  not  sought  to 
contradict  any  of  the  record  that  was  made, 
but  merely  to  show  that  an  action  was  taken 
which  the  clerk  failed  to  make  any  men- 
tion of  at  alL  The  minute  made  by  the 
clerk  appears  on  its  face  to  be  a  mere  brief 
abstract  of  what  the  clerk  conceived  to  be 
the  substance  of  the  various  things  done  at 
the  meeting.  Nothing  like  a  report  in  full 
of  the  proceedings  is  attempted.  The  clerk 
on  the  stand  stated  that  he  merely  tried  to 
get  down  the  substance  of  motions  and  the 
actions  of  the  meeting  as  he  understood 
them.  In  the  case  of  Rock  €reek  Twp.  ▼. 
Codding,  42  Kan.  649,  22  Pac.  741,  which 
seems  to  have  been  a  very  similar  case  to 
the  one  at  bar,  the  syllabus  reads:  "Where 
only  a  brief  abstract  of  the  proceedings  of  a 


township  board  is  entered  of  record,  and  the 
question  arises  as  to  what  the  action  of  the 
board  was,  parol  evidence  is  competent  to 
supplement  the  record,  and  to  show  all  its 
acts  and  proceedings."  And  in  the  body  of 
the  opinion,  after  discussing  the  matter 
somewhat,  it  is  said:  "We  think  it  was 
competent  to  show  by  parol  evidence  the 
resolution  which  was  adopted  and  also  to 
show  who  was  directed  to  purchase  the  ma- 
terial for  the  bridgeSf  Neither  the  statute 
quoted  nor  any  other  renders  any  act  or  pro- 
ceeding of  the  board  void  because  it  is  not 
recorded,  nor  makes  the  records  of  the  board 
the  only  evidence  of  their  actions," — citing 
Gillett  V.  Lyon  County,  18  Kan.  410;  Kan- 
sas City,  Ft.  S.  &  G.  R.  Co.  v.  TontE,  29 
Kan.  460;  Chicago,  K.  &  W.  R.  Co.  v.  Staf- 


So,  it  is  held  in  State  ex  rel.  Hoeford  v. 
Kennedy,  69  Conn.  220,  37  Atl.  503,  that 
in  quo  warranto  it  may  be  shown  by  parol 
that  the  legal  number  of  burgesses  did  not 
concur  in  the  removal  of  the  chief  of  police, 
although  the  record  of  the  warden  and  bur- 
gesses recites  the  fact  of  removal.  The 
courts  puts  its  decision  on  the  ground  that 
it  is  the  purpose  of  quo  warranto  to  go  be- 
hind the  record  into  the  very  facts  of  the 
case. 

And  in  Ben  wood  v.  Wheeling  R.  Co.  53 
W.  Va..  465,  44  S.  £.  271,  it  is  held  that 
parol  evidence  is  admissible  to  contradict 
the  records  of  a  city  council  showing  the 
presence  of  a  quorum.  This  was  put  upon 
the  grounds  that,  in  the  absence  of  a 
quorum,  there  was  no  authority  to  make  a 
record. 

So,  a  record  of  the  vote  of  a  city  council 
which  shows  on  its  face  that  three  mem- 
bers voted  yea  and  three  nay  may  be  con- 
tradicted by  parol  to  show  that  two  of  the 
latter  did  not  vote  at  all,  where  it  also 
appears  from  the  record  that  members  not 
voting  were  all  counted  as  voting  no.  State 
V.  Alexander,  107  Iowa,  177,  77  N.  W.  841. 

5.  By  showing  that  no  action  was  taken. 

Parol  evidence  is  not  competent — 

— ^to  contradict  tKe  records  of  the  pro- 
ceedings of  a  board  of  supervisors  which 
show  the  passing  of  an  ordinance,  by  prov- 
ing that  no  such  ordinance  was  passed.  Ex 
parte  Young,  154  Cal.  317,  22  L.R.A.(N.S.) 
330,  97  Pac.  822; 

— to  contradict  the  record  of  a  board  of 
commissioners  by  showing  that  there  was 
no  meeting  on  a  date  upon  which  the  min- 
utes show  a  meeting  to  have  been  held. 
Weir  V.  State,  96  Ind.  311; 

— ^to  contradict  the  minutes  of  county 
commissioners  by  showing  that  a  column  in 
a  tabulated  statement  of  the  taxes  to  be 
assessed  was  not  placed  therein  by  order 
of  the  board.  Hill  v.  Probst,  120  Ind.  528, 
22  N.  E.  664. 

And  where  the  records  are  required  by 
law,  parol  evidence  is  inadmissible — 

— to  show  that  a  meeting  recorded  in  the 
50  L.R.A.(N.S.) 


minutes  of  a  board  of  supervisors  was  never 
held.  Geiser  Mfg.  Co.  v.  Frankford  Twp. 
40  Pa.  Super.  Ct.  97; 

— to  vaiV  the  minutes  of  a  meeting  of  the 
electors  oi  a  school  district  showing  the 
adoption  of  a  resolution,  by  showing  that 
such  action  was  not  taken  at  such  meeting. 
Everts  v.  Rose  Grove,  77  Iowa,  37,  14  Am. 
St.  Rep.  264,  41  N.  W.  478. 

e.  By  shotoing  custom. 

The  record  of  a  city  council  showing  that 
a  resolution  for  a  street  improvement  was 
passed  on  the  council's  own  motion  may  not 
be  impeached  bv  parol  evidence  that  it  was 
the  custom  of  the  council,  when  three 
fourths  of  the  members  were  in  favor  of 
granting  a  petition  for  an  improvement,  to 
make  the  record  show  that  the  resolution 
was  passed  on  the  council's  own  motion. 
Bailey  v.  Des  Moines,  —  Iowa,  — ,  138  N. 
W.  853. 

d.  By  showing  motive  or  intention. 

Parol  evidence  is  not  admissible — 

— to  show  that  the  recorded  action  of  a 
school  district,  the  legal  effect  of  which  ia 
to  ratify  a  certain  contract,  was  not  intend- 
ed to  have  such  effect.  Cameron  v.  School 
Dist.  42  Vt.  507; 

— ^to  vary  the  record  of  a  school  district 
which  recites  a  vote  appropriating  money 
for  the  lighting  of  the  schoolhouse,  by  show- 
ing that  such  was  not  the  real  purpose  of 
the  vote.  Brooks  v.  Franconia  School  Dist. 
73  N.  H.  263,  61  Atl.  127 ; 

— ^to  vary  the  records  of  a  board  of  equali- 
zation reciting  the  assessment  of  certain 
property  at  a  specific  amount,  by  showing 
that  the  intent  of  the  resolution  was  to  in- 
crease the  assessed  value  of  the  property 
by  that  amount.  State  v.  Crookston  I/um- 
ber  Co.  85  Minn.  405,  89  N.  W.  173; 

— to  vary  an  entry  in  the  journal  of  coun- 
ty commissioners  showing  acceptance  of  a 
rpadway,  by  proving  that  it  applied  to  a 
specific  purpose  other  than  the  acceptance 
of  the  road.  Noble  County  v.  Hunt,  33 
Ohio  St.  169. 

Thus,  the  record  of  a  taxing  board  can- 
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ford  County,  86  Kan.  321,  12  Pac.  593; 
State  ex  rel.  Barrett  v.  Pratt  County,  42 
Kan.  64],  22  Pac.  722.  The  same  may  be 
ataid  of  the  statute  in  the  instant  case  (§ 
^(>b7,  Comp.  Laws  1909),  which  provides 
that  the  clerk,  if  present,  and  if  not  any 
Toter  who  may  be  selected,  shall  certify  the 
proceedings  of  the  district  meeting,  and 
w'licli  is  no  broader  than  the  Kansas  stat- 
uti*  mentioned. 

We  believe,  under  the  circumstances  of 
this  case,  that  it  was  competent  to  show 
that  the  action  claimed  was  in  fact  taken, 
and  that  the  clerk  of  the  meeting  failed  to 
notice  same  in  his  minutes.  These  memo- 
randa of  the  proceedings  of  an  annual  school 
meeting,  which  are  to  be  made  by  the  clerk 
of  the  district,  if  present,  and  if  not  by  any 


other  voter  chosen  by  those  assembled,  can- 
not and  ought  not  to  have  the  same  force 
and  conclusive  effect  as  court  records,  writ- 
ten agreements,  etc.;  and  while  it  is  not  per- 
missible to  contradict  the  record  made,  and 
if  on  its  face  it  purports  to  be  an  accurate 
full  report  of  the  proceedings,  it  probably 
could  not  be  explained  by  parol  evidence, 
yet  where  on  its  face  it  is  merely  a  crude 
abstract  or  synopsis  of  what  transpired, 
we  see  no  objection  in  permitting  it  to  be 
clearly  shown  by  parol  that  a  thing  was 
done  and  no  mention  made  of  it.  As  said 
in  the  case  above,  while  it  requires  the  au- 
thority of  the  voters  for  the  performance  of 
certain  things  by  the  school  officials,  yet 
there  is  nothing  in  the  law  that  requires  the 
authority  to  be  found  in  a  record  of  the  pro- 


not  be  limited  by  oral  testimony  as  to  the  [ 
motives   which   governed   the  action   of   its 
members.     Wells,  F.  &.  Co.  v.  Johnson,  205 
¥ed.  60. 

So,  where  a  town  has  passed  a  general 
proposition  for  exemption  from  taxation  of 
any  establishment  complying  with  certain 
conditions,  parol  evidence  is  inadmissible 
t«  show  that  such  proposition  in  fact  re- 
ferred to  a  particular  enterprise.  Franklin 
Falls  Pulp  Co.  y.  Franklin,  66  N.  H.  274, 
20  Atl.  333. 

Where  the  record  of  a  commissioner's 
court  recites  the  terms  of  a  contract,  parol 
evidence  is  inadmissible  to  vary  it  by  show- 
ing the  intent  of  the  parties  at  the  time 
of  execution,  since  any  other  rule  would 
result  in  the  admission  of  oral  evidence  to 
vary  a  written  contract.  Gano  v.  Palo  Pinto 
(0/71  Tex.  99,  8  S.  W.  634.  The  court  in 
this  case  considered  the  parol  evidence  as 
tending  to  vary  a  written  contract  rather 
than  a  public  record. 

The  minutes  of  a  school  society  showing 
the  laying  of  a  tax  cannot  be  varied  by  evi- 
dt-nce  as  to  the  existence  of  an  intent  in  the 
IsTing  thereof  outside  of  the  powers  of 
the  society.  Bartlett  v.  Kinsley,  15  Conn. 
327.  It  does  not  appear  from  the  case 
whether  the  evidence  was  parol  or  written. 

And  where  the  minutes  of  a  city  council 
ire  neoessitated  by  statute,  parol  evidence 
is  inadmissible  to  show  that  the  expression 
''received  and  filed"  appearing  in  such  min- 
nU^  means  "received  and  adopted."  Dallas 
V.  Beeman,  18  Tex.  Civ.  App.  335,  45  S.  W. 
<26. 

II'  Adntissibility  to  eocplain  record  or 
mippiy  evident  omissiona. 

Few  cases  have  been  found  in  which  the 
tdmissibility  of  parol  evidence  to  explain 
t  record  or  to  supply  an  evident  omission 
therein  has  been  questioned. 

Thus,  it  has  been  held  that  parol  evidence 
is  sdmissible — 

— to  show  the  presence  of  the  county 
jadge  at  a  session  of  the  commissioners' 
court,  where  the  minutes  show  the  presence 
of  the  commissioners,  but  fail  to  mention 
W  LJLA.(NJS.) 


the  judge,  since  such  tends  to  explain  the 
record  rather  than  contradict  it.  District 
School  V.  Wimberly,  2  Tex.  Civ.  App.  404, 
21  S.  W.  49; 

— to  show  the  nature  of  an  explanation 
which  the  minutes  say  was  made  at  a  meet- 
ing of  the  landowners  of  a  levee  district,  in 
which  the  object  of  the  meeting  was  stated, 
the  minutes  being  incomplete  on  their  face, 
and  the  parol  evidence  explaining  them. 
Watts  V.  Levee  Dist  164  Mo.  App.  263, 
145  S.  W.  129; 

— to  explain  the  circumstances  of  the 
meeting  and  adjournment  of  a  town,  where 
the  record  of  the  meeting  states  that  "the 
inhabitants  met  in  the  highway  and  read 
the  warrant  in  the  open  air,  and  adjourned 
the  meeting"  to  a  different  place,  since  such 
testimony  does  not  contradict  the  record. 
Chamberlain  v.  Dover,  13  Me.  466,  29  Am. 
Dec.  517; 

— ^to  give  the  substance  of  a  motion  which 
the  minutes  of  a  school  board  show  to  have 
been  passed  without  giving  the  substance, 
since  an  evident  omission  is  thereby  sup- 
plied. Morgan  v.  Wilfley,  71  Iowa,  212,  32 
N.  W.  265; 

— ^to  show  the  adoption  of  a  resolution  by 
a  city  council  directing  the  appropriation 
of  a  sum  of  money  for  a  road  improvement, 
where  the  records  of  the  council  show  the 
introduction  of  the  resolution  and  the  sub- 
sequent allowances  of  money  to  persons  for 
certain  improvements  upon  such  road,  but 
fail  to  set  out  the  adoption  of  the  resolu- 
tion. Ross  V.  Madison,  1  Ind.  281,  48  Am. 
Dec.  361. 

The  minutes  of  a  school  board  stating 
that  the  salary  of  a  principal  is  to  be 
$1,500  per  year  fail  to  show  what  the  con- 
tract of  employment  is,  and  parol  evidence 
explanatory  thereof  may  be  introduced  to 
show  the  meaning  to  be  that  the  salary  is 
to  be  at  that  rate.  Westerman  v.  CI  eland, 
12  Cal.  App.  63,  106  Pac.  606. 

Where  the  entire  record  of  a  meeting  of 
a  board  of  supervisors  demonstrates  that  it 
entertained  no  purpose  of  terminating  the 
meeting  at  a  certain  time,  a  statement 
therein  to  the  effect  that  it  adjourned  sine 
die  at  that  time  is  contradictory,  and  parol 
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ceedings.  It  is  the  assent  of  the  voters, 
properly  expressed,  that  constitutes  the  au- 
thority. If  it  can  be  clearly  shown  that 
such  authority  was  in  fact  conferred,  and 
the  clerk  merely  overlooked,  or  deemed  it 
unimportant  to  mention,  the  same,  it  seems, 
especially  where  the  parties  have  acted  upon 
such  authority  in  good  faith,  that  the  mere 
omission  of  the  clerk  should  not  be  allowed 
to  render  the  action  illegal. 

The  following  authorities  are  more  or  less 
in  point:     School  Dist.  v.  Clark,  90  Mich. 


435,  51  N.  W.  529;  Indianapolis  v.  Imberfy, 
17  Ind.  175 ;  Third  School  Dist.  v.  Atherton," 
12  Met.  113;  Morgan  v.  Wilfley,  71  Iowa, 
212,  32  N.  W.  265;  Holton  Electric  Co.  v. 
Jackson  County,  81  Kan.  8,  105  Pac.  453; 
Austin  V.  Allen,  6  Wis.  134;  2  Beach,  Pub. 
Corp.  §  1298, 

2.  On  the  second  point,  we  deem  it  suffi- 
cient to  say  that  the  evidence  to  our  minds 
fails  to  show  that  the  defendant  was  a  mem- 
ber of  the  school  board  at  the  time  he 
bought  the  lumber.     The  defendant  on  the 


evidence  to  show  that  there  was  no  adjourn- 
ment does  not  contradict  the  record,  but 
.aids  in  determining  what  was  done.  Beatlc 
V.  Roberts,  —  Iowa,  —,  137  N.  W.  1006. 

And  where  the  minutes  of  the  annual 
school  meeting  fail  to  show  that  an  adjourn- 
ment was  had,  but  the  minutes  of  a  sub- 
sequent meeting  appearing  on  a  fly  leaf  of 
the  record  book  purport  that  the  meeting 
was  held  pursuant  to  an  adjournment,  and 
no  record  appears  of  any  third  meeting 
between  the  dates  of  the  other  two,  and 
none  is  shown  to  have  been  held,  it  is  com- 
petent to  prove  by  parol,  in  aid  of  the 
record,  that  the  annual  mee^Jng  was  ad- 
journed to  the  date  of  the  subsequent  meet- 
ing. School  Dist.  V.  Clark,  90  Mich.  435,  61 
N.  W.  529. 

Notwithstanding  a  statute  requiring  a 
record  of  such  proceedings,  in  the  absence 
of  statutes  rendering  invalid  unrecorded 
proceedings,  or  making  such  records  the 
only  evidence  of  them,  parol  evidence  is 
admissible — 

— to  supplement  the  records  of  a  town- 
ship board  by  showing  its  acts  more  fully, 
where  only  a  synopsis  of  the  proceedings 
is  entered  of  record.  Rock  Creek  Twp.  v. 
Codding,  42  Kan.  649,  22  Pac.  741; 

— to  prove  the  passing  of  a  motion  by  a 
school  district  by  the  majority  required 
by  statute,  where  the  record  merely  states 
that  the  motion  was  carried.  Tucker  v. 
McKay,  131  Mo.  App.  728,  111  S.  W.  867; 

— ^to  show  the  actual  number  of  votes 
cast  for  and  against  an  ordinance,  when 
the  journal  of  the  council  merely  states 
that  it  was  "passed  by  council."  Gove  v. 
Tacoma,  34  Wash.  434,  76  Pac.  73. 

However,  it  is  held  in  Andrews  v.  Boyls- 
ton,  110  Mass.  214,  that  an  entry  in  the 
records  of  a  town  which  merely  recites  the 
passing  of  a  certain  measure  cannot  be  ex- 
tended by  parol  to .  show  the  existence  of 
the  necessary  two-thirds  vote  in  favor  of 
the  measure. 

And  where  the  minutes  of  a  borough 
council,  which  recite  the  passage  of  an 
ordinance,  omit  to  state  that  it  received 
the  votes  of  a  majority  of  that  body,  parol 
evidence  is  not  admissible  to  supply  the 
omission.  Cook  v.  Manasquan,  80  N.  J.  L. 
206,  76  Atl.  310. 

Under  statute  providing  for  the  recording 
of  the  proceedings  of  a  city  council,  parol 
evidence  is  inadmissible  to  show  that  a 
measure  was  passed  by  a  yea  and  nay  vote, 
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where  the  record  merely  shows  its  passage. 
Morrison  v.  Lawrence,  98  Mass^  219. 

And  under  a  statute  rendering  certain 
ordinances  invalid  when  the  yea  and  nay 
vote  is  not  recorded,  parol  evidence  is  not 
admissible  to  supply  an  omission  in  the 
records  of  a  city  council,  of  the  yeas  and 
nays  upon  the  passage  of  such  an  ordinance. 
Spalding  v.  Lebanon,  156  Ky.  37,  49  L.R.A. 
(N.S.)   387,  160  S.  W.  751. 

And  under  mandatory  statutes  requir- 
ing the  votes  of  a  city  council  to  be  taken 
by  yea  and  nay,  and  the  proceedings  to  be 
recorded,  the  minutes  of  a  council  showing 
the  carrying  of  a  resolution  cannot  be 
added  to  by  showing  the  yea  and  nay  vote 
by  parol.  Logansport  v.  Crockett,  64  Ind. 
319. 

The  admission  of  testimony  to  make 
clear  a  brief  and  obscure  entry  in  the 
minutes  of  county  commissioners  cannot  be 
considered  prejudicial  error.  Holton 
Electric  Co.  v.  Jackson  County,  81  Kan.  6, 
105  Pac.  453. 

Ill,  Adniissihility  to  add  to  record, 

a.  In  general. 

The  rule  regarding  the  admissibility  of 
parol  evidence  to  add  to  the  minutes  of  a 
public  body  is  not  so  clear.  The  circum- 
stances of  each  specific  case,  rather  than 
any  general  rules,  seem  to  govern  the 
matter,  for,  while  a  number  of  the  cases 
adhere  to  the  principle  that  parol  evidence 
to  add  to  the  terms  of  a  writing  is  in- 
admissible, others  seem  to  consider  that 
justice  demands  the  admission  of  such 
evidence.  A  class  of  such  cases  is  con- 
sidered in  III.  c,  infra. 

Where  the  minutes  fail  to  show  any  such 
proceeding,  parol  evidence  is  inadmissible — 

— ^to  prove  the  passing  of  an  order  by 
a  municipal  board  for  the  construction  of 
a  seXver.  Kidson  v.  Bangor,  99  Me.  139, 
58  Atl.  900; 

— to  show  the  act  of  a  city  council  in 
granting  permission  to  cut  a  ditch.  Baker 
V.  Scofield,  58  Ga.  182; 

— ^to  show  that  a  certain  town  meeting 
was  adjourned  until  the  following  day. 
Taylor  v.  Henry,  2  Pick.  397; 

— ^to  show  the  acceptance  by  a  parish  of 
an  agreement  to  join  with  an  independent 
body  for  the  construction  of  a  public  housc^ 
of  worship.  Manning  v.  Gloucester,  6 
Pick.  6; 
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stand,  when  asked  if  he  was  present  at  the 
annual  school  meeting,  replied  that  he  was 
not;  that  if  he  had  been  there  he  would 
have  presided,  as  at  that  time  he  was 
director.  This  is  the  only  evidence  tending 
to  show  that  he  was  a  member  of  the  board 
some  months  later,  when  he  bought  the  lum- 
ber. Besides,  it  would  seem  that  the  de- 
fendant, having  bought  the  lumber  and  car- 
ried it  off,  was  estopped,  when  sued  for  its 
ralne,  from  asserting  that  it  was  illegal  for 
him  to  become  a  purchaser.    Shawnee  Nat. 


Bank  v.  Purcell  Wholesale  Grocery  Co.  34 
Okla.  34,  41  L.R.A.(N.S.)  494,  124  Pac.  603; 
Fremont  County  v.  Warner,  7  Idaho,  367, 
63  Pac.  106;  Marshall  v.  Murphy,  5  Kan. 
App.  718,  46  Pac.  973;  McKinnis  v.  Scottish 
American  Mortg.  Co.  55  Kan.  259,  39  Pac. 
1018. 
The  cause  should  be  affirmed. 

Per  Curiam: 

Adopted  in  wholes 


— ^to  show  the  acceptance  of  a  report  by 
a  board  of  trustees  within  a  given  time. 
Byer  v.  New  Castle,  124  Ind.  86,  24  N.  E. 
578; 

— to  show  the  action  taken  on  a  proffer 
of  dedication  by  a  city  council,  which  is 
a  court  while  engaged  in  such  proceedings. 
Parsons  v.  Atlanta  University,  44  Ga.  529. 

And  it  is  said  in  Covington  v.  Ludlow,  1 
Met.  (Ky.)  296,  that  when  the  journal  of 
a  city  council  is  silent  on  the  subject,  evi- 
dence aliunde  is  not  admissible  to  show 
the  passage  of  an  ordinance. 

On  the  other  hand,  it  has  been  held  that 
where  the  minutes  fail  to  show  any  such 
proceeding,  parol  evidence  is  admissible — 

— ^to  show  the  approval  by  a  board  of 
education  of  an  official  bond.  Bartlett  v. 
Board  of  Education,  59  III.  364; 

— to  show  the  disapproval  by  township 
trustees  of  an  official  bond.  Westerhaven 
V.  Clive,  5  Ohio,  136; 

— ^also  authorization  of  insurance  con- 
tract. German  Ins.  Co.  v.  Independent 
School  Dist.  25  C.  C.  A.  492,  49  U.  S.  App. 
271,  80  Fed.  386 ; 

— ^to  prove,  on  behalf  of  one  who  is  de- 
fending an  action  of  trespass  for  improve- 
ments made  upon  the  plaintiff's  land,  the 
aulhorifation  of  such  improvements  by 
the  village  counciL  Wheat  v.  Van  Tine, 
149  Mich.  314,  112  N.  W.  933; 

—to  show  the  assessment  of  a  school  tax 
by  the  school  directors.  Gearhart  v.  Dixon, 
1  Pa.  St  224 ; 

— ^to  prove  that  assessors  and  collectors 
of  taxes  were  duly  sworn  in  at  a  town 
meeting.  Hathaway  v.  Addison,  48  Me. 
440;  Famsworth  Co.  v.  Rand,  65  Me.  19. 

And  when  the  minutes  of  the  township 
trustees  do  not  show  the  date  of  granting 
t  certain  permit,  parol  evidence  is  ad- 
missible to  prove  such  date,  since  the  record 
is  not  contradicted  thereby.  Ratcliff  v. 
Teters,  27  Ohio  St.  66. 

The  unreported  case  of  Bowling  v.  Potter, 
8  Ky.  L.  Rep.  522,  says  in  the  syllabus 
that  'Srhile  parol  evidence  may  not  be  ad- 
missible to  contradict  the  records  of  a 
city  council,  such  evidence  is  admissible 
to  show  facta  omitted  to  be  stated  on  the 
record,  unless  the  law  expressly  and  im- 
peratively requires  all  matters  to  appear 
of  record,  and  makes  the  record  the  only 
eridence.  In  this  case,  the  records  of  the 
city  council  showing  that  a  petition  for 
^ree  water'  was  granted,  it  is  held  that 
it  was  competent  for  the  petitioners  to 
50  L.RJl(N.8.) 


show  by  parol  testimony  that  they  were 
to  have  the  use  of  the  water  in  consideration 
of  an  agreement  by  them  to  keep  the  pipes 
in  repair." 

Where  the  law  does  not  imperatively  re- 
quire a  record,  nor  make  such  record  the 
only  evidence  of  the  proceedings,  it  has 
been  held  that  parol  evidence  is  admissible — 

— ^to  show  resolutions  of  library  board 
which  do  not  appear  of  record.  Nehrling 
V.  Herold  Co.  112  Wis.  558,  88  N.  W. 
614; 

— ^to  show  the  action  of  a  county  board 
directing  an  appeal  in  an  action  at  law, 
when  such  proceeding  does  not  appear  of 
record.  Duluth,  S.  S.  &  A.  R.  Co.  v.  Douglas 
County,  103  Wis.  75,  79  N.  W.  34. 

h.  Under  sUUute  requiring  record. 

Some  courts  have  held  that  where  the 
statute  requires  the  record,  and  where  the 
record  fails  to  show  any  such  proceeding, 
parol  evidence  is  inadmissible — 

— to  show  a  vote  of  a  school  district  to 
submit  a  claim  to  arbitration.  Mayhew  v. 
Gay  Head,  13  Allen,  129; 

— to  show  the  passing  of  an  ordinance 
bv  a  city  council.  Dunn  v.  Cadiz,  140  Ky. 
217,  130  S.  W.  1089; 

— ^to  prove  the  adjournment  of  a  meet- 
ing *  of  a  board  of  local  improvements. 
Belleville  v.  Miller,  257  IlL  244,  100  N.  E. 
946; 

— ^to  show  that  all  the  voters  of  a  school 
district  were  present  at  a  meeting.  Sher- 
win  V.  Bugbee,  17  Vt.  337 ; 

— to  show  the  laying  out  of  a  road  by 
the  highway  commissioners.  O'Connell  v. 
Chicago  Terminal  Transfer  R.  Co.  184  111. 
308,  56  N.  £.  355; 

— ^to  prove  the  holding  of  a  meeting  of 
the  city  council.  Parker  v.  Doe,  20  Ala. 
251. 

Thus,  under  a  statute  requiring  the  pro- 
ceedings of  the  meetings  of  a  school  district 
to  be  recorded,  parol  evidence  is  inadmissible 
to  extend  the  copy  of  the  warrant  calling 
the  meeting  as  set  forth  in  the  minutes 
thereof,  by  showing  the  time  of  day  for 
wh'-'h  the  meeting  was  warned.  Sherwin 
V.  Bugbee,  17  Vt.  337. 

And  it  is  held  in  People  ex  rel.  Cline 
V.  Rhodes,  231  111.  270,  83  N.  E.  176,  that, 
under  statutes  requiring  a  village  board  to 
keep  a  record  of  its  proceedings,  and  upon 
the  passage  of  ordinances,  to  record  the 
yeas  and  nays,  parol  evidence  is  inadmissible 
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to  show  the  passage  of  an  ordinance  con- 
cerning which  the  minutes  are  silent. 

It  seems  to  be  generally  conceded  that 
under  statutes  making  imperative  the 
recording  of  the  minutes  of  proceedings, 
parol  evidence  is  inadmissible  to  add  to 
such  records. 

Thus,  highway  conmiissioners  cannot  add 
to  the  records  of  their  proceedings  by  intro- 
ducing parol  evidence  of  their  determina- 
tion to  build  a  bridge,  where  statute  makes 
it  imperative  for  such  proceedings  to  be 
recorded.  People  ex  rel.  Greenwood  v. 
Madison  County,  126  111.  334,  17  N.  E.  802, 
affirming  23  111.  App.  386. 

Some  courts,  however,  hold  that,  under 
a  statute  requiring  such  record,  in  the 
absence  of  statutes  rendering  invalid  un- 
recorded proceedings,  or  making  such 
records  the  only  evidence  of  such  proceed- 
ings, parol  evidence  is  admissible  to  extend 
the  record. 

Under  this  theory  parol  evidence  has 
been  held  admissible — 

— ^to  show  the  rejection  of  a  claim  at  a 
meeting  of  county  commissioners  previously 
to  the  one  at  which  it  was  again  rejected 
and  the  action  recorded.  Nickeus  v.  Lewis 
County,  23  Wash.  126,  62  Pac.  763; 

— ^to  show  the  action  taken  upon  a  peti- 
tion by  county  commissioners,  when  the 
minutes  are  silent  concerning  the  same. 
Burrows  v.  Kinsley,  27  Wash.  694,  68  Pac. 
332; 

— ^to  show  the  acceptance  of  a  contract  by 
a  board  of  aldermen  whose  records  show  no 
action  taken  upon  the  matter.  Bridgford 
V.  Tuscumbia,  4  Woods,  611,  16  Fed.  910; 

— to  show  the  unrecorded  act  of  a  board 
of  commissioners  of  a  hospital  fund,  in 
allowing  an  emolument  for  services  rendered. 
United  States  v.  Fillebro>vn,  7  Pet.  28,  8 
L.  ed.  696; 

— ^to  show  the  authorization  of  the  erec- 
tion of  a  grand  stand  by  park  commis- 
sioners, in  the  absence  of  any  record  on  the 
subject.  Denver  v.  Spencer,  34  Colo.  270, 
2  L.R.A.(N.S.)  147,  114  Am.  St.  Rep.  168, 
82  Pac.  690,  7  Ann.  Cas.  1042,  19  Am.  Neg. 
Rep.  94. 

And  where  the  law  requiring  the  clerk 
of  council  to  keep  minutes  of  the  proceed- 
ings of  that  body  is  merely  directory,  the 
unrecorded  actions  may  be  proved  dehors 
the  record.  Barton  v.  Pittsburg,  4  Brewst. 
(Pa.)   373. 

See  also  III.  c,  generally. 


c.  On  behalf  of  creditors,  of  public 

bodies. 

Where  the  minutes  are  silent  on  the  sub- 
ject, parol  evidence  has  been  held  ad- 
missible— 

— to  show,  on  behalf  of  a  materialman 
who  has  furnished  materials  for  a  bridge, 
the  authorization  of  the  making  of  a  con- 
tract for  the  construction  of  the  bridge 
by  the  highway  commissioners.  Taymouth 
Twp.  V.  Koehler,  35  Mich.  22  i 
60  L.R.A.(N.S.) 


— to  show,  on  behalf  of  thos^  who  have 
performed  road  work,  the  authorization  of 
the  same  by  the  county  commissioners. 
Robertson  v.  King  County,  20  Wash.  259, 
55  Pac.  52; 

— to  show,  on  behalf  of  one  who  has 
furnished  the  city  with  a  fire  engine,  the 
acceptance  of  the  contract  for  furnishing 
the  same  by  the  board  of  aldermen.  Bridg- 
ford V.  Tuscumbia,  4  Woods,  611,  16  Fed. 
910; 

— -4^o  show,  on  behalf  of  a  contractor  who 
has  constructed  a  public  improvement,  the 
proceeding  of  the  city  council  authorizing 
such  improvement.  Blair  v.  Cary,  24  Ohio 
C.  C.  660; 

^to  prove,  on  behalf  of  a  construction 
superintendent  in  an  action  for  his  salary, 
the  passing  of  a  resolution  by  the  village 
council  auSiorizing  the  appointment  of  such 
an  officer.  Drott  v.  Riverside,  4  Ohio  C. 
C.  312,  2  Ohio  C.  D.  665. 

Although  the  statute  requires  a  record 
of  the  proceedings  of  county  commissioners, 
in  the  absence  of  statutes  rendering  invalid 
unrecorded  proceedings,  or  making  such 
records  the  only  evidence  thereof,  parol 
evidence  is  admissible — 

— to  show,  on  behalf  of  one  who  has  fur- 
nished legal  services  to  commissioners,  the 
contract  therefor,  regardless  of  the  silence 
of  the  minutes  on  the  point.  Gillett  v.  Lyon 
County,  18  Kan.  410; 

— ^to  show,  on  behalf  of  a  railway  which 
has  constructed  its  road  in  reliance  upon 
a  subscription  for  stock  by  the  county,  the 
action  of  the  commissioners  in  ordering 
such  subscription,  where  the  minutes  of 
the  meeting  fail  to  show  such  action. 
Chicago,  K.  &  W.  R.  Co.  v.  Stafford  County, 
36  Kan.  121,  12  Pac.  593. 

And  under  a  statute  requiring  the  pro- 
ceedings of  a  city  council  to  be  recorded, 
parol  evidence  is  admissible,  on  behalf  of 
a  railroad  which  has  made  a  large  ex- 
penditure of  money  in  reliance  upon  a  sub- 
scription for  stock  by  a  city,  to  support 
the  certificate  of  the  register  which  sets 
out  the  ordinance  of  subscription,  where  the 
minutes  of  the  council  fail  to  show  it.  Troy 
V.  Atchison  &  N.  R.  Co.  11  Kan.  519. 

It  is  held,  however,  in  Moor  v.  Newfield, 
4  Me.  44,  that,  under  a  law  requiring  a 
record  to  be  kept  of  the  proceedings  of 
school  districts,  parol  evidence  is  inad- 
missible, on  behalf  of  a  school-teacher  in  an 
action  for  his  salary,  to  prove  the  appoint- 
ment of  the  committee  which  hired  him, 
where  the  minutes  of  the  meeting  disclose 
no  such  action. 

And  although  water  has  b^n  furnished 
to  a  city  by  virtue  of  a  contract  adopted 
at  an  election,  parol  evidence  is  inadmissible 
on  behalf  of  the  creditor  to  extend  the 
record  of  the  city  council  by  showing  the 
passage  of  an  ordinance  calling  such  elec- 
tion, under  ^  a  statute  requiring  the  pro- 
ceedings of  the  council  to  be  in  writing. 
Lebanon  Light  &  Magnetic  Water  Co.  v. 
Lebanon,  163  Mo.  264,  63  S.  W.  811. 

E.  L.  D. 
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JOHN  BOATSMAN,  Admr.,  etc.,  of 
Carroll  Nichols,  Deceased,  Plflf.  in  Err., 

V. 

STOCKMEN'S  NATIONAL  BANK. 

(—  Colo.  — ,  138  Pac.  764.) 

Bank  —  liability  for  pajlng  money  to 
impostor  on  telegraphic  order. 

A  bank  which,  acting  upon  telegraphic 
instructions  to  pay  money  for  warranty 
deed,  if  regular,  to  a  named  person,  pays 
the  money  to  an  impostor  for  a  forged 
deed,  is  not  bound  to  relieve  its  cor- 
respondent from  the  loss  if  the  latter,  in 
answer  to  a  communication  from  the  im- 
postor in  the  name  of  the  property  owner, 
makes  an  offer  for  the  land  and  closes  the 
deal  by  forwarding  a  deed  for  execution, 
«hich  is  done  by  the  one  to  whom  the 
moDcy  is  paid,  and  directing  the  bank  to 
pav  OTer  the  money  for  the  deed. 

(February  2,  1914.) 

fj^RROR  to  the  District  Court  for  Morgan 
J  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover a  certain  amount  and  interest,  al- 
leged to  have  been  wrongfully  paid  out  by 
it  to  an  impostor  on  a  forged  deed.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Taylor  &  Pendell,  for  plain- 
tiff in  error: 

The  bank  is  justified  in  paying  the  check 
upon  the  indorsement  of  the  impostor  under 
the  assumed  name  only  where  it  carries  out 
the  intention  with  which  the  drawer  issued 
the  check. 

Land  Title  &  T.  Co.  v.  Northwestern  Nat. 
Bank,  196  Pa.  230,  50  L.R.A.  75,  79  Am.  St* 
Rep.  717,  46  Atl.  420;  United  States  v. 
National  Ezch.  Bank,  45  Fed.  163;  Levy  v. 
Bank  of  America,  24  La.  Ann.  220,  13  Am. 
Rep.  124;  E.  S.  Karoly  Electrical  Constr. 
Co.  V.  Globe  Sav.  Bank,  64  lU.  App.  225; 
Emporia  Nat.  Bank  v.  Shotwell,  35  Kan. 
360,  57  Am.  Rep.  171,  11  Pac.  141 ;  Crippen 
r.  American  Nat.  Bank,  51  Mo.  App.  508; 
Meridian  Nat.  Bank  v.  First  Nat.  Bank,  7 
lad.  App.  322,  52  Am.  St.  Rep.  450,  33  N.  E. 
247,  34  N.  E.  608;  Robertson  v.  Coleman, 
HI  Mass.  231,  55  Am.  Rep.  471,  4  N.  E. 

Note.  »  The  question  who  must  bear 
loss  when  a  check  or  bill  is  issued  or  in- 
dorsed to  an  impostor  is  discussed  in  notes 
to  Land  Title  k  T.  Co.  v.'  Northwestern 
Nat.  Bank,  50  L.R.A.  75;  Harmon  v.  Old 
Detroit  Nat.  Bank,  17  L.R.A.(N.S.)  514; 
and  McHenry  v.  Old  Citizens'  Nat.  Bank,  38 
L.R.A.(N.S.)  1111.  And  see  later  cases  in 
this  scries:  Goodfellow  v.  First  Nat.  Bank, 
44  LJl.A.{N.S.)  580,  and  Simpson  v.  Denver 
4  R.  6.  R.  Co.  46  L.RJL(NJ3.)  1164. 
M  L.R,A.(yjB.) 


619;  American  Exch.  Bank  v.  City  Bank,  5 
N.  Y.  Leg.  Obs.  18;  First  Nat.  Bank  v. 
Farmers'  &  M.  Bank,  56  Neb.  149,  76  N.  W. 
430;  Dodge  v.  National  Exch.  Bank,  30  Ohio 
St.  1 ;  Smith  v.  Mechanics'  &  T.  Bank,  6  La. 
Ann.  610;  Famous  Shoe  &  Clothing  Co.  v. 
Crosswhite,  124  Mo.  34,  26  L.R.A.  568,  40 
Am.  St.  Rep.  424,  27  S.  W.  397 ;  Land  Title 
&  T.  Co.  V.  Northwestern  Nat.  Bank,  211  Pa. 
212,  107  Am.  St.  Rep.  565,  60  Atl.  723; 
Meyer  v.  Indiana  Nat.  Bank,  27  Ind.  App. 
354,  61  N.  E.  596;  Metzger  v.  Franklin 
Bank,  119  Ind.  359,  21  N.  E.  973;  First  Nat. 
Bank  v.  American  Exch.  Nat.  Bank,  49  App. 
Div.  349,  63  N.  Y.  Supp.  68;  Merchants'  Loan 
&  T.  Co.  V.  Bank  of  Metropolis,  7  Daly,  137. 
The  particular  person  who,  in  this  in- 
stance, actually  received  the  money,  and 
who  delivered  the  deed  to  the  defendant 
bank,  was  personally  well  known  to  the 
drawer  Nichols,  and  Nichols  could  not  have 
intended  that  Warren,  the  person  to  him 
well  known,  was  in  any  event  to  receive  the 
same. 

Nichols  had  a  right  to  reply  upon  his  be- 
lief that  the  defendant  bank  knew  what  it 
was  talking  about  when  it  first  appeared 
upon  the  scene  and  asserted  that  it  had  a 
proper  deed  in  its  possession,  and  it  would 
have  been  presumptuous  for  said  Nichols 
to  then  have  made  further  inquiry,  but  he 
did  take  the  precaution  to  direct  the  pay- 
ment to  an  unknown  person  whose  form  he 
had  in  his  mind  as  the  real  owner  of  the 
land  in  question,  and  upon  the  express  con- 
dition that  the  deed  so  taken  was  regular. 

Under  the  facts  of  this  case  the  defendant 
bank  was  clearly  charged  with  the  duty  of 
identification;  and,  so  far  as  the  complaint 
discloses,  wholly  negligent  in  that  regard, 
paid  the  money  to  the  wrong  party, — a 
party  never  once  in  the  contemplation  of 
the  plaintiff,  to  whom  the  plaintiff  never  in- 
tended one  cent  of  the  money  to  go  under 
any  circumstances,  and  to  a  person  who 
would  never  have  received  the  money  had 
the  plaintiff  been  present  and  delivered  the 
cash  in  person.    This  rendered  it  liable. 

Messrs.  Arthur  Ponsford  and  Charles 
F.  Carnine,  for  defendant  in  error: 

No  negligence  could  be  attributed  to  the 
defendant. 

29  Cyc.  419;  Daniels  v.  Noxon,  17  Ont. 
App.  Rep.  206;  Smyth  v.  Lynch,  7  Colo. 
App.  383,  43  Pac.  670;  Smith  v.  Mechanics' 
&  T.  Bank,  6  La.  Ann.  610. 

One  who  first  made  possible  such  a  fraud 
as  was  committed  in  the  case  at  bar  cannot 
recover  the  loss  sustained  by  reason  thereof. 

Emporia  Nat.  Bank  v.  Shotwell,  35  Kan. 
360,  57  Am.  Rep.  171,  11  Pac.  141;  Crippen 
V.  American  Nat.  Bank,  51  Mo.  App.  508; 
Robertson  v.  Coleman,  141  Mass.  231,  55 
Am.  Rep.  471,  4  N.   E.    619;    Samuel    t. 
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Cheney,  135  Mass.  278,  46  Am.  Rep.  467; 
United  States  v.  National  Exch.  Bank,  46 
Fed.  163;  Meridian  Nat.  Bank  v.  First  Nat. 
Bank,  7  Ind.  App.  322,  62  Am.  St.  Rep.  450, 
33  N.  E.  247,  34  N.  E.  608. 

Bailey,  J.,  delivered  the  opinion  of  th*^ 
court : 

Carroll  Nichols,  a  real  estate  dealer  at 
the  town  of  Morrill,  Scotts  Bluff  county, 
Nebraska,  died  in  April,  1911.  John  Boats- 
man,  as  administrator  of  his  estate,  brought 
this  action  in  the  district  court  of  Morgan 
county,  against  the  Stockmen's  National 
Bank  of  Brush,  Colorado,  by  which  it  is 
sought  to  recover  $1,500  and  interest,  al- 
leged to  have  been  wrongfully  paid  out  by 
it  on  account  of  Nichols  to  one  H.  M.  War- 
ren on  a  forged  deed.  The  quarter  section 
of  land  involved  in  the  controversy  is  situ- 
ate in  Scotts  Bluff  county,  Nebraska,  and  is 
owned  by  Charles  £.  Murphy,  a  resident  of 
Utah.  Warren  was  also  a  real  estate  dealer, 
residing  at  Mitchell,  Nebraska,  near  Morrill. 
Nichols  knew  Warren,  but  did  not  know 
Murphy.  On  May  23d,  1910,  Warren  wrote 
Nichols  a  letter  in  the  name  of  Murphy, 
proposing  a  quick  sale  of  the  land  and 
soliciting  an  offer  therefor.  The  name  of 
Murphy  was  wrongfully  used,  without  his 
knowledge  or  consent,  throughout  the  whole 
transaction.  In  answer  to  that  letter 
Nichols  telegraphed  an  offer  of  $2,500  for 
the  land.  Warren  acknowledged  receipt  of 
the  offer  in  a  letter  dated  May  25th,  1910. 
Four  days  later  Warren  again  wrote  Nich- 
ols, directing  him  to  send  the  deed  to  the 
defendant  bank  at  Brush,  Colorado,  for 
execution,  with  draft  to  pay  for  the  land. 
The  deed,  naming  Boatsman  as  grantee,  who 
loaned  Nichols  the  money  to  buy,  was  ac- 
cordingly mailed  by  Nichols  to  Murphy  at 
Brush,  Colorado,  whicli  Warren  received  and 
thereupon  executed,  as  Murphy,  acknowl- 
edged the  same  before  a  notary  public,  pre- 
sented it  to  the  defendant  bank,  and  request- 
ed payment  of  the  $2,500.  Finding  no 
money  at  the  bank,  he  requested  it  to  tele- 
graph to  the  Farmers  &  Merchants  Bank  of 
Morrill,  Nebraska,  with  whom  Nichols  did 
business,  with  the  following  result: 

Brush,  Colo.  d— 1st  '10 

Farmers  and  Merchants  Bank 
Morrill  Nebraska 
Deed   Chas   Murphy   to   John    Boatsman 
duly    executed    and   in    our   hand   Murphy 
wants  money  wired  to  this  bank  at  once  or 
will  call  deal  off. 

•      Stockmens  NatL  Bank. 


June  2,  1910 
Stockmens  National  Bank, 
Brush,  Colo. 
If  warranty  deed  is  regular,  pay  Charles 

60  L.RJ^.(N.S.) 


Murphy  twenty -five  hundred  dollan.     We 
remit.    Register  deed  to  us. 

Farmers  k  Merchants  Bank 
Morrill,  Nebraska. 

The  defendant  bank  thereupon  paid  War- 
ren $1,500  cash  and  a  $1,000  draft  on  the 
City  National  Bank  of  Omaha,  Nebraska, 
and  took  the  deed  for  delivery.  The  fol- 
lowing September  the  imposition  was  dis- 
covered and  payment  stopped  on  the  draft. 
Soon  thereafter  Warren  was  tried,  convict- 
ed, and  sentenced  to  a  term  in  the  Colorado 
penitentiary  on  a  plea  of  guilty  to  a  charge 
of  forgery. 

Nichols  demanded  of  the  defendant  bank 
the  return  of  the  $1,500  paid  to  Warren  be- 
lieving him  to  be  Murphy.  The  bank  re- 
fused payment  and  this  suit  followed.  A 
demurrer  to  the  complaint  was  interposed 
and  sustained  upon  the  ground  that  it  stat- 
ed no  cause  of  action.  Plaintiff  elected  to 
stand  by  his  case  as  made,  the  action  was 
dismissed,  and  he  brings  the  case  here  to 
review  such  judgment. 

The  gist  of  the  complaint  is  that  the  de- 
fendant bank  negligently  paid  the  impostor 
$1,500.  In  such  cases  the  controlling  in- 
quiry is  whether  the  drawer,  by  failure  to 
use  ordinary  diligence  to  avert  a  loss,  has 
so  increased  the  risk  and  responsibility  of 
the  drawee  as  to  take  the  case  out  of  the 
general  rule  of  liability  for  payment  of 
money  on  a  forged  instrument.  When  the 
facts  show  that  such  is  the  case,  it  is  uni- 
formly held  that  the  drawer  must  bear  the 
loss. 

It  will  be  presumed  that  the  defendant 
bank  had  full  knowledge  of  all  dealings  be- 
tween Nichols  and  Warren,  pretending  to 
be  Murphy,  which  the  complaint  discloses. 
The  deception  was  complete  as  to  both  the 
defendant  bank  and  Nichols.  Warren  ap- 
peared at  the  bank  with  the  deed  which 
Nichols  had  prepared  and  forwarded,  pur- 
porting to  be  duly  executed  by  Charles  E. 
Murphy  before  a  notary  public.  The  de- 
fendant bank  telegraphed  the  Nebraska 
bank,  with  whom  Nichols  did  business,  that 
Charles  Murphy  had  presented  the  deed  and 
awaited  immediate  remittance  or  the  deal 
would  fail.  Nichols  forthwith  sent  the 
money,  and  the  defendant  bank  thereupon 
accepted  the  deed  and  made  payment.  By 
the  letter  of  May  29th,  1910,  Warren  re- 
quested Nichols  to  make  the  draft  payable 
to  bearer  to  avoid  identification,  as  he  was 
not  known  in  that  community,  and  stated 
that  he  was  Very  anxious  to  get  the  matter 
off  his  hands,  that  the  acceptance  of  the 
price  offered  was  a  great  sacrifice  on  his 
part,  and  must  be  acted  upon  immediately 
if  at  all.    This  is  substantially  a  reiteration 
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in  these  particulars  of  the  letter  of  May 
25th,  four  days  earlier.  Such  statement 
might  well  have  aroused  the  suspicion  of 
an  ordinary  business  man  in  dealing  with  a 
stranger  and  put  him  on  inquiry.  But 
the  attitude  of  Nichols  is  shown  by  the  fact 
that  he  acted  in  harmony  with  every  sug- 
gefition  of  Warren.  The  record  fails  to 
show  that  he  took  any  precaution  for  his 
own  protection  against  this  stranger.  Evi- 
dent.y  the  price  asked  was  low,  and  Nich- 
ols was  so  thoroughly  interested  in  making 
an  advantageous  deal  that  he  completely 
lost  sight  of  the  possibility  of  deception. 
By  mailing  the  deed  to  the  stranger  for  exe- 
cution, he  not  only  placed  in  his  hands  an 
instrument  peculiarly  well  adapted  to  perpe- 
trate a  fraud  upon  the  bank,  but  so  in- 
creased its  ordinary  risk  as  to  take  the  case 
oat  of  the  general  rule  applicable  in  cases 
of  payment  of  money  on  forged  instruments. 
The  bank  was  fully  justified,  in  the  circum- 
stances of  this  case,  in  paying  the  money  to 
the  person  presenting  the  deed,  duly  ac- 
knowledged, and  it  discharged  every  duty 
unposed  upon  it  by  law  to  escape  liability. 
The  law  will  not  permit  a  drawer  who  has, 
through  lack  of  diligence,  been  misled  into 
making  a  direction  for  the  payment  of 
money  on  a  forged  deed,  to  shift  the  burden 
of  lo8s  by  placing  an  undue  and  extraordi- 
nary responsibility  upon  the  drawee  bank. 
The  representative  of  Nichols  is  here  con- 
tending that  such  extraordinary  risk  at- 
taches to  the  bank,  notwithstanding  the 
total  failure  of  Nichols  to  use  even  the  most 
ordinary  means  to  prevent  deception.  The 
rule  of  law  which  he  claims  is  applicable 
does  not  reach  the  present  situation.  Gen- 
erally on  payment  of  money  on  a  forged 
instrument,  in  the  absence  of  negligence  on 
the  part  of  the  depositor  whose  check  it 
purports  to  be,  the  bank  cannot  charge  the 
amount  to  his  account.  5  Gyc.  644.  But 
where  there  is  a  failure  on  the  part  of  the 
depositor  to  use  diligence  to  avert  a  loss, 
and  such,  we  think,  may  fairly  be  said  to  be 
the  fact  in  the  present  dispute,  a  different 
rule  applies.  The  rule  is  stated  in  the  case 
of  Land  Title  &  T.  Co.  ▼.  Northwestern  Nat. 
Bank,  196  Pa.  230,  50  L.R.A.  75,  79  Am.  St. 
Rep.  717,  46  Atl.  420,  as  follows: 

"The  reason  of  the  rule  that  when  a  bank 
pays  a  depositor's  check  on  a  forged  indorse- 
nient,  or  a  raised  check,  it  is  held  to  have 
paid  it  out  of  its  own  funds,  and  cannot 
charge  the  payment  to  the  depositor's  ac- 
count, is  thi^  there  is  an  implied  agreement 
hr  the  bank  with  its  depositor  that  it  will 
not  disburse  the  money  standing  to  his  cred- 
it, except  on  his  order.  .  .  .  It  is  con- 
fined to  cases  in  wliich  the  depositor  has 
done  nothing  to  increase  the  risk  of  the 
bank.  It  should  not  apply  when  the  check 
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is  issued  to  one  whom  the  drawer  intends  to 
de.9ignate  as  the  payee:  First,  because  in 
such  a  case  the  risk  is  not  t'le  ordinary  risk 
assumed  by* the  bank  in  its  implied  con- 
tract with  its  depositor,  but  a  largely  in- 
creased risk,  as  it  follows  that  a  check  thus 
fraudulently  obtained  will  be  fraudulently 
used;  the  bank  is  deprived  of  the  protection 
afforded  by  the  fact  that  a  bona  fide  holder 
of  a  check  will  exercise  care  to  preserve 
it  from  loss  or  theft,  which  are  the  ordi- 
nary risks;  there  is  thrown  upon  the  bank 
the  risk  of  antecedent  fraud  practised  upon 
the  drawer  of  the  check,  of  which  it  has 
neither  knowledge  nor  means  of  knowledge." 
Iron  City  Nat.  Bank  v.  Ft.  Pitt  Nat.  Hank, 
169  Pa.  47,  23  L.R.A.  615,  28  Atl.  195; 
Bank  of  England  v.  Vagliano  Bros.  [1891] 
A.  C.  107,  60  L.  J.  Q.  B.  N.  S.  145,  64  L.  T. 
N.  S.  353,  39  Week.  Rep.  657,  55  J.  P.  676, 
3  Eng.  Rul.  Cas.  695. 

And  in  Murphy  v.  Metropolitan  Nat. 
Bank,  191  Mass.  159,  114  Am.  St.  Rep.  595, 
77  N.  E.  693,  citing  numerous  authorities 
supporting  it,  this  is  said: 

"The  ordinary  rule  is  well  established 
that  a  banker  on  whom  a  check  is  drawn 
must  ascertain  at  his  peril  the  identity  of 
the  person  named  in  it  as  payee.  It  is  only 
when  he  is  misled  by  some  negligence  or 
other  fault  of  the  drawer,  that  he  can 
set  up  his  own  mistake  in  this  particular 
against  the  drawer." 

Under  the  facts  here  disclosed  the  way 
was  made  plain  and  easy  for  the  perpetra- 
tion of  a  fraud  upon  the  bank  through  lack 
of  care  on  the  part  of  Nichols  in  sending  a 
deed  for  execution  to  a  stranger,  and  in 
arming  him  with  letters  and  telegrams 
which,  together  with  the  deed,  could  be  pre- 
sented to  the  bank  as  a  means  of  identifi- 
cation, so  that  the  purchase  price  would 
be  paid  to  him, — a  perfectly  natural  and 
proper  thing,  under  such  circumstances,  for 
the  bank  to  do. 

The  matter  is  thus  reduced  to  the  simple 
proposition  that  where  two  innocent  parties 
have  both  been  deceived,  the  loss  must  be 
borne  by  the  one  who  primarily  made  such 
loss  possible.  The  vital  mistake  wa^  made 
by  Nichols  in  dealing  with  Warren  believ- 
ing him  to  be  Murphy.  This  was  the  funda- 
mental and  primary  error,  the  responsibil- 
ity for  which  rests  solely  upon  Nichols.  It 
was  this  initial  error  which  led  directly  to 
the  loss.  In  Crippen  v.  American  Nat. 
Bank,  51  Mo.  App.  508,  it  was  said: 

"It  has  been  ruled,  too,  that  when  both 
parties  to  a  transaction  are  innocent,  and 
the  loss  must  fall  upon  one,  it  should  be  up- 
on the  one  who  in  law  most  essentially 
facilitated  the  fraud.  Stout  v.  Benoist,  39 
Mo.  281,  90  Am.  Dec.  466.  And  so  it  has 
been  held  in  respect  to  two  persons  equally 
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innocent,  where  one  is  bonnd  to  know  and 
act  upon  his  own  knowledge,  and  the  other 
has  no  means  of  knowledge,  there  is  no  rea- 
son for  burdening  the  latter  "with  the  loss 
in  exoneration  of  the  former,  or,  if  both 
are  equally  innocent  and  equally  ignorant, 
the  loss  should  remain  where  the  chances 
of  business  have  placed  it.  United  States 
V.  National  Exch.  Bank  (C.  C.)  45  Fed. 
163;  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  33;  Bank  of  United  States  ▼.  Bank 
of  Georgia,  10  Wheat.  333,  6  L.  ed.  334; 
Price  V.  Neal,  3  Burr.  1365.  In  the  last- 
cited  case,  Lord  Mansfield  used  this  lan- 
guage: 'It  is  a  misfortune  which  has  hap- 
pened without  the  defendant's  fault  or 
neglect.  If  there  was  no  neglect  in  the 
plaintiff,  yet  there  is  no  reason  to  throw 
off  the  loss  from  one  innocent  man  upon 
another  innocent  man.  But  in  this  case, 
if  there  was  any  fault  or  negligence  in  any- 
one, it  certainly  was  in  the  plaintiff,  and 
not  in  the  defendant.'  ...  If  the  plain- 
tiffs, or  their  agents  for  them,  before  closing 
the  loan,  had  exercised  the  precaution  dic- 
tated by  ordinary  prudence  in  such  cases 
by  instituting  an  inquiry  as  to  whether  the 
person  who  had  applied  for  the  loan  under 
the  name  of  P.  W.  Pool  was  the  Pool  who 
really  owned  the  land,  they  would  not  have 
fallen  the  easy  victim  of  the  swindler  that 
they  did.  It  was  an  easy  matter  to  have  re- 
quired of  the  applicant  some  satisfactory 
proof  of  his  identity." 

Moreover,  under  the  facts  disclosed,  it  ap- 
pears that  the  money  was  paid  to  the  very 
person  to  whom  Nichols  actually  intended  it 
should  be, — the  one  -through  whose  agency 
the  transaction  was  brought  about.  It  is  idle 
to  say,  as  does  plaintiff,  that  Nichols  never 
in  fact  dealt  with  Warren,  the  impostor; 
this  contention  only  goes  to  show  that  the 
deception  was  complete.  It  would  be  to 
disregard  substantial  facts  to  say  that  the 
actual  intent  of  Nichols,  because  he  mistook 
his  physical  payee,  Warren,  for  his  mental 
payee,  Murphy,  was  not  met  by  payment  to 
the  former.  Nichols  did  not  deal  merely 
with  the  name  "Charles  E.  Murphy,"  but 
rather  with  the  physical  entity,  the  human 
agency  indicated  by  that  name,  the  one  who 
quickened  him  to  action.  The  true  Charles 
Murphy  was  unknown  to  Nichols,  and  he 
naturally  had  in  mind  only  a  man  with 
this  land  to  sell, — the  person  with  whom  he 
corresponded, — Warren.  He  meant  the 
money  to  be  paid,  and  it  was  paid,  to  that 
identical  person,  and  the  estate  of  Nichols 
must  therefore,  as  against  the  bank,  bear 
the  loss,  for  his  actual  intent  was  in  fact 
carried  out.  Names  are  used  as  one  method 
only  of  indicating  identity  of  person,  and 
are  in  no  sense  conclusive  on  this  proposi- 
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tion.  Meyer  v.  Indiana  Nat.  Bank,  27  Ind. 
App.  354,  61  N.  E.  596.  In  this  connection, 
under  a  similar  state  of  facts,  in  Land, 
Title,  k  T.  Co.  v.  Northwestern  Nat.  Bank, 
106  Pa.  230,  51  L.R.A.  75,  79  Am.  St.  Rep. 
717,  46  Atl.  420,  it  was  said: 

'The  facts  of  this  case  do  not,  we  think, 
bring  it  within  the  rule  that  a  bank  paying 
a  check  to  order  on  a  forged  indorsement 
may  not  charge  the  payment  to  the  drawer's 
account,  for  the  reason  that  the  check  was 
issued  to  the  person  whom  the  drawer  in- 
tended to  designate  as  the  payee.  If  not 
within  the  rule,  the  plaintiff  has  no  stand- 
ing whatever.  It  is  a  perverted  statement 
of  the  whole  transaction  to  say  that  the 
check  was  intended  for  Dr.  Herman  S. 
Bissey,  and  that  he  alone  was  entitled  to 
receive  payment.  Dr.  Bissey  had  no  more 
right  to  the  check  than  had  Ashley.  He  had 
given  nothing  for  it.  No  one  was  entitled 
to  it,  and,  had  the  truth  been  known,  it 
would  not  have  been  issued.  Under  the  sup- 
posed facts  on  which  the  trust  company 
acted,  Ashley  was  the  owner  of  the  prop- 
erty; he  had  executed  a  mortgage,  and  was 
entitled  to  payment.  The  dear  intention 
was  to  pay  him,  although  there  was  a  mis- 
take as  to  the  facts  on  which  the  intention 
was  based.  Nor  is  the  solution  of  the  ques- 
tion involved  to  be  sought  in  determining 
whether  the  bank  was  negligent  in  dealing 
with  its  depositor,  Rogers.  .  .  .  The 
officers  of  the  trust  company,  of  course, 
had  no  doubt.  They  acted  in  entire  good 
faith,  and,  it  may  be  conceded,  with  ordi- 
nary prudence;  but  the  loss  was  occasioned 
by  their  error,  and  there  is  no  reason,  legal 
or  equitable,  why  it  should  be  shifted  to  an- 
other." 

The  case  of  Emporia  Nat.  Bank  v.  Shot- 
well,  35  Kan.  360,  57  Am.  Rep.  171,  11  Pac. 
141,  quoted  by  both  parties,  discloses  facts 
closely  analogous  to  those  of  the  present 
case.    It  was  there  announced: 

"The  vital  point  in  this  case  is,  that 
Shotwell  intended  the  draft  to  be  sent  to 
the  party  executing  the  notes  and  mort- 
gages, and  intended  it  to  be  paid  to  the 
person  to  whom  he  sent  it  and  whom  he  des- 
ignated by  the  name  of  Daniel  Guernsey,  be- 
cause that  was  the  name  which  he  assumed 
in  executing  the  notes  and  mortgages;  and 
therefore  the  National  Bank  is  protected  in 
paying  the  draft  to  the  very  person  whom 
Shotwell  intended  to  designate  by  the  name 
of  Daniel  Guernsey." 

In  the  case  of  Samuel  v.  Cheney,  135 
Mass.  278,  46  Am.  Rep.  467,  an  impostor 
opened  a  place  of  business  in  Saratoga 
Springs,  assumed  the  name  of  a  responsible 
merchant  engaged  in  business  there,  and 
then  began  correspondence  under  that  name 
with  plaintiff^  as  a  result  of  which  a  quan- 
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titr  of  cigars  was  ordered  from  the  latter, 
who,  after  taking  the  precaution  to  investi- 
gate and  satisfy  himself  of  the  financial 
responsibility  of  the  one  whose  name  was 
signed  to  the  order,  shipped  him  the  goods 
and  wrote  him  a  letter  stating  that  they 
had  been  shipped.  The  defendant  carrier 
delivered  the  cigars  to  the  impostor;  soon 
after  the  latter  disappeared,  and  the  plain- 
tiff brought  suit  against  the  carrier  to  re- 
cover the  value  of  the  goods.  The  court  de- 
Died  the  relief  asked,  and  said: 

'^Suppose,  upon  the  arrival  of  the  goods 
in  Saratoga  Springs,  the  impostor  had  ap- 
peared and  claimed  them;  to  the  demand  of 
the  defendant  upon  him  to  show  that  he  was 
the  man  to  whom  they  were  sent,  he  replies, 
True,  there  is  another  A.  Swannick  here, 
but  he  has  nothing  to  do  with  this  matter; 
I  am  the  one  who  ordered  and  purchased  the 
goods:  here  is  the  bill  of  the  goods,  and 
here  is  the  letter  notifying  me  of  their  con- 
signment to  me,  addressed  to  me  at  my  P. 
0.  box  1595.'  The  defendant  would  be  jus- 
tified in  delivering  the  goods  to  him,  wheth- 
er he  was  the  owner  or  not,  because  he  had 
ascertained  that  he  was  the  person  to  whom 
tie  plaintiff  had  sent  them.  It  is  true  the 
defendant  did  not  make  these  inquiries  in 
detail;  but  if,  by  a  rapid  judgment,  often 
necessary  in  carrying  on  a  large  business,  he 
became  correctly  satisfied  that  the  man  to 
whom  he  made  the  delivery  was  the  man  to 
whom  the  plaintiff  sent  the  goods,  his  rights 
and  liabilities  are  the  same  as  if  he  had  pur- 
sued the  inquiry  more  minutely. 

"The  plaintiff  contends  that  he  intended 
to  send  the  goods  to  Arthur  Swannick.  It 
is  equally  true  that  he  intended  to  send 
them  to  the  person  with  whom  he  was  in 
eorrespondenoe.  We  think  the  more  correct 
statement  is,  that  he  intended  to  send  them 
to  the  man  who  ordered  and  agreed  to  pay 
for  them,  supposing  erroneously  that  he  was 
Arthur  Swannick.  It  seems  to  us  that  the 
defendant,  in  answer  to  the  plaintiff's 
claim,  may  well  say :  'We  have  delivered  the 
goods  intrusted  to  us  according  to  your  di- 
rections, to  the  man  to  whom  you  sent  them, 
aad  who,  as  we  were  induced  to  believe  by 
four  acts  in  dealing  with  him,  was  the  man 
to  whom  you  intended  to  send  them;  we 
are  guilty  of  no  fault  or  negligence.' " 

The  entire  chain  of  circumstances  shows 
that  it  was  the  intent  of  Nichols  that  the 
man,  whether  his  name  was  Warren  or  Mur- 
phy, with  whom  he  had  been  negotiating 
for  the  purchase  of  the  land,  was  the  per- 
son to  whom  th«  purchase  price;,  upon  the 
conclusion  of  the  deal,  should  be  paid.  This 
intention  is  first  manifest  when,  in  reply  to 
the  letter  offering  the  land  for  sale,  Nichols 
telegraphed  specifying  the  price  which  he 
^aa  willing  to  pay;  it  continued  when  the 
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second  and  third  letters  came  from  Warren 
and  Nichols  prepared  and  forwarded  the 
deed  for  execution,  pursuant  to  Warren's  in- 
structions, and  in  fact,  throughout  the  en- 
tire correspondence,  by  means  of  which  the 
deal  was  finally  consunmiated  and  the  pur- 
chase price  paid. 

The  complaint,  in  minute  detail,  seta 
forth  substantially  all  the  facts  surround- 
ing this  entire  transaction,  and  clearly 
demonstrates  that  no  liability  attaches  to 
the  bank.  The  demurrer  was  therefore  prop- 
erly sustained  and  the  cause  dismissed. 

These  further  authorities  support  our  con- 
clusion: United  States  v.  National  Exch. 
Bank  (C.  C.)  46  Fed.  163;  Levy  v.  Bank  of 
America,  24  La.  Ann.  220,  13  Am.  Rep. 
124;  £.  6.  Karoly  Electrical  Constr.  Co. 
V.  Globe  Sav.  Bank,  64  111.  App.  225,  230; 
Meridian  Nat.  Bank  v.  First  Nat.  Bank,  7 
Ind.  App.  322,  52  Am.  St.  Rep.  460,  33  N.  E. 
247,  34  N.  E.  608 ;  Smith  v.  Mechanics'  &  T. 
Bank,  6  La.  Ann.  610;  Iron  City  Nat.  Bank 
V.  Ft.  Pitt  Nat.  Bank,  169  Pa.  47,  23  L.R.A. 
616,  28  Atl.  195 ;  Robertson  v.  Coleman,  141 
Mass.  231,  55  Am.  Rep.  471,  4  N.  E.  619; 
Dunbar  v.  Boston  &  P.  R.  Corp.  110  Mass. 
26,  14  Am.  Rep.  676;  Alexander  v.  Swack- 
hamer,  105  Ind.  81,  65  Am.  Rep.  180,  4  N. 
E.  433,  6  N.  E.  908;  Metzger  v.  Franklin 
Bank,  119  Ind.  369,  21  N.  E.  973. 

Judgment  afiirmed. 

Musser,  Ch.  J.,  and  White,  J.,  concur. 
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V. 

HENNINGSEN      PRODUCE      COMPANY, 

Appt. 

(88  Kan.  621,  129  Pac.  181.) 

Sale  —  goods  to  be  manufactured  -*^ 
vesting  of  title. 

I.  The  prima  facie  rule  of  construction  of 
a  contract  for  the  sale  of  goods  not  in  ex- 
istence, but  to  be  produced  by  the  siller,  ib 
that  the  parties  intended  that  the  property 
vested  in  the  buyer  and  the  right  to  the 

Headnotes  by, Poster,  J. 

Note.  —  When  title  passes  under  am^ 
tract  for  sale  of  goods  to  be  produced 
or  manufactured, 

I.  Introductory,   112. 

II.  Intention  of  the  parties   as  the  test, 

113. 

III.  When  intention  is  a  question  of  law, 

and  when  of  fact,  113. 

IV.  Whether  title  passes  upon    the    eze* 

cution  of  the  contract,   114. 
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price  in  the  seller  as  soon  as  the  contract 
came  to  relate  to  specific  ascertained  goods; 
and  the  inquiry  in  such  a  case  must  always 
be  whether  there  is  any  sufficient  indica- 
tion of  a  contrary  intention. 

Same  *—  loss  —  risk. 

2.  Where  the  goods  contracted  for  are  an 
entire  quantity,  and  there  is  nothing  in  the 
circumstances  of  the  case  to  indicate  a  con* 
trary  intention,  the  risk  of  loss  attaches  to 
the  quantity  of  goods  only  when  completed 
and  ready  for  delivery,  and  not  to  each  sepa- 
rate instalment  as  completed  and  ready  for 
delivery. 

Same  —  egg  meats  <—  passing  of  title. 

3.  PlaintifT  agreed  to  sell,  and  defend- 
ant to  take,  at  specified  prices,  10,000 
pounds  each  of  whites  and  yolks  of  eggs. 
The  product  known  as  **estt  meats"  was  to 


be  put  up  by  plaintiff  in  50-pound 
from  No.  1  candied  eggs;  the  cans  as  filled 
to  be  placed  in  cold  storage  and  delivered 
"f.  o.  0."  plaintiffs  station  as  ordered  out 
by  defendant.  The  contract  was  entered 
into  in  April,  and  the  plaintiff  was  to  pay 
all  charges  up  to  January  1st  for  "storage, 
insurance,  and  interest.''  The  quantity 
bargained  for  was  not  completed  and  stored 
until  October  12th.  The  whites  were  all 
shipped  on  defendant's  order,  received  in 
good  condition,  and  paid  for.  The  yolks 
were  ordered  out  in  the  following  March 
and  were  found  to  be  rotten  and  unfit  for 
consumption.  In  an  action  for  the  price 
of  the  volks,  it  is  held  that  the  contract 
was  entire  and  indivisible;  that  the  prop- 
erty passed  October  12th,  when  nothing  re- 
mained to  be  done  by  plaintiff  to  put  the 
goods  in  a  deliverable  state;  and  that  any 


V.  Whether  title  passes  prior  to  com- 
pletion or  production  of 
article. 

a.  General  rule,  115. 

b.  Approval   by   purchaser   during 

construction,    116. 
c  Effect  of  provision  for  payment 
of  the  purchase  price,  118. 
VI.  Whether  title  passes  upon  completion 

or  production  of  article,  122. 
VII.  Necessity  of  some   act   of   appropria- 
tion. 

a.  In  general,  123. 

b.  Appropriation  by  terms  of  con- 

tract, 124. 

c.  Necessity  of  consent  of  seller  to 

appropriation,  126. 
VIII.  What  constitutes  an  appropriation. 

a.  In   general — tender   or    delivery 

and  acceptance,  127. 

b.  Sufficiency  of  delivery. 

1.  In  general,   130. 

2.  Delivery    to    common    car- 

rier, 132. 

c.  Necessity  of  acceptance. 

1.  Where     contract     commits' 

buyer  to  acceptance,  133. 

2.  Effect  of  provision  for   in- 

spection, 134. 

3.  Effect  of  provision  for  test 

or  trial,  136. 

4.  Where     quality     is     to    be 

ascertained,  137. 

d.  What     constitutes     acceptance, 

138. 
IX.  Effect  of  payment  of  purchase  price, 
139. 
X.  Effect   of   insurance   of   property   or 
provisions  relative  thereto,    140. 
XI.  Provisions  as  to  titlfe,  140. 
XII.  Miscellaneous  provisions,  141. 

As  to  the  sufficiency  of  selection  or  desig- 
nation of  goods  sold  out  of  a  larger  lot  to 
pass  title,  see  note  in  26  L.R.A.  (N.S.)  1. 

/.  Introductory, 

Some  confusion  always  results  in  at- 
t(>mpting  to  bring  together  court  decisions 
construing  contracts  of  sale  upon  any  given 
dO  L.R.A.(N.S.) 


point,  and  this  is  especially  true  where  the 
point  relates  to  the  time  when  title  passes 
thereunder.  Although  the  cases  may  bear 
many  points  of  resemblance  as  to  the  form 
of  the  contract  construed  and  the  attend* 
ant  circumstances,  nevertheless  the  con- 
struction adopted  by  the  courts  may  be  es- 
sentially different.  This  result  is  naturally 
due  to  tlie  fact  that  in  construing  such  con- 
tracts the  intention  of  the  parties  is  the 
controlling  consideration,  and  it  is  very 
frequently  determined  by  the  jury.  The 
confusion  arising  from  these  circumstances 
cannot,  of  course,  be  overcome.  Much  of 
the  difficulty,  however,  that  is  ordinarily 
met  in  determining  the  value  of  a  case  as  a 
precedent,  may  be  obviated  if  the  language 
used  by  the  court  in  a  particular  case  is 
confined  to  the  facts  there  presented.  And 
this  is  also  true  as  to  statements  of  law 
contained  herein  and  based  upon  a  par- 
ticular class .  of  cases.  For  there  may  be 
many  exceptions  to  the  rule  stated  which  it 
would  be  obviously  impracticable  to  bring 
out  in  the  statement  or  development  of  the 
rule  without  confusing  the  different  classes 
of  cases.  To  illustrate:  A  statement  as  to 
when  title  passes  to  an  article  to  be  manu- 
factured or  produced,  where  the  character 
of  the  article  or  the  form  of  the  contract 
indicates  an  intention  upon  the  part  of  the 
parties  to  appropriate  the  article  to  the 
contract  upon  its  completion  without  any 
act  by  the  parties,  would  be  entirely  in- 
applicable to  a  case  involving  a  contract 
where,  as  construed  by  court  or  jury,  neither 
the  contract  nor  the  character  of  the 
subject-matter  thereof  conclusively  indi- 
cated such  intent  by  the  parties  thereto. 
And  this  is  also  true  as  to  such  questions 
as  to  the  necessity  of  delivery  to  or  accept- 
ance by  the  purchaser.  A  statement  of  the 
rule  as  to  the  necessity  of  acceptance,  of 
course,  presupposes  the  necessity  of  a  de- 
livery, and  is  of  but  little  if  any  authority 
upon  the  latter  question.  Indeed,  in  a  very 
similar  case,  where  that  is  the  precise  ques- 
tion presented  to  the  court,  it  may  be  held 
either  as  a  matter  of  law  or  fact  that  the 
contract  did  not  indicate  an  intention  of  the 
parties  to  require  an  absolute  manual  d^- 
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lois  occurring  after  that  time  was  the  de- 
feodant's. 

Same  —  proTlslon  for  Insurance  —  ef- 
fect. 

4.  While  a  pTOTision  that  either  party 
shall  insure  the  goods  contracted  for  is 
some  eridence  that  the  risk  of  loss  was  as- 
sumed by  him,  it  is  not  controlling,  either 
in  the  determination  of  that  question  or 
the  question  when  the  title  to  the  property 
passes.  In  this  case  it  is  held  that  the 
stipulation  that  the  seller  should  pay  the 
cost  of  insurance  up  to  January  1st,  al- 
though made  at  the  buyer's  instance,  was 
intended  to  be  for  the  benefit  of  the  latter 
ooiy  from  the  time  the  property  passed  and 
he  acquired  an  insurable  interest,  and  that 
the  stipulation  does  not  indicate  that  until 
January  1st  the  seller  should  retain  the 
title. 


Witness  —  opinion   —  thawing  of  egg 
meats. 

5.  A  person  who  has  had  nine  years'  ex- 
perience as  manager  of  a  cold  storage  plant, 
and  who  has  had  occasion  to  observe  the 
condition  of  frozen  products  kept  in  storage, 
is  qualified  to  state  his  opinion  whether 
a  product  such  as  egg  meats,  having  been 
once  solidly  frozen,  will  thaw  in  a  tempera- 
ture lower  than  the  freezing  point. 

Jury  -^  special  Interrogatories  —  eva- 
sive answers. 

6.  Where  the  jury  return  evasive  and 
equivocal  answers  to  special  questions,  the 
court  should,  on  motion  of  the  party  sub- 
mitting the  questions,  require  the  jury  to 
make  such  answers  definite  and  une^ivo- 
cal. 

(January  11,  1913.) 


livery  in  order  to  pass  the  title,  and  the 
latter  holding  might  not  be  of  persuasive 
authority  as  to  the  necessity  of  acceptance 
by  the  purchaser,  for  it  may  have  been  as- 
sumed that  the  article  in  all  respects  com- 
plied with  the  requirements  of  the  contract, 
and  hence  no  question  would  arise  as  to  ac- 
ceptance. 

//.  Intention  of  the  parties  as  the  test. 

It  is  competent  for  the  parties  to  agree 
when  and  upon  what  conditions  title  in 
property  to  be  manufactured  shall  vest  in  i 
the  prospective  purchaser.  Andrews  v.  I 
Durant,  11  N.  Y.  35,  62  Am.  Dec.  55;  Farm- 
ers' Nat.  Bank  v.  Coyner,  44  Ind.  App.  335, 
88  X.  E.  856.  Hence,  in  determining  wheth- 
er title  has  or  has  not  passed,  the  primary 
consideration  is  the  intention  of  the  parties. 
Larkin  v.  Johnson,  8  Kan.  App.  114,  54  Pac. 
690;  Farmers'  Nat.  Bank  v.  Coyner,  supra; 
Whitcomb  v.  Whitney,  24  Mich.  486.  And 
whenever  a  controversy  arises  as  to  the  true 
character  of  an  agreement  for  the  sale  of  an 
article  to  be  produced  or  manufactured,  the 
question  is  one  of  intention,  rather  than  of 
strict  law,  since  the  agreement  is  just  what 
the  parties  intended  to  make  it,  and  such 
intent  may  be  gathered  from  the  language 
employed,  the  subject-matter,  and  the  at- 
tendant circumstances.  Hatch  v.  Standard 
Oil  Co.  100  U.  S.  124,  26  L.  ed.  654.  Or  it 
may  be  gathered  from  the  contract  and  the 
surrounding  circumstances  (Smith  v.  Ed- 
wards, 29  Hun,  493),  or  from  the  terms  and 
stipulations  of  the  agreement  and  the 
actions  of  the  parties  (Farmers'  Nat.  Bank 
V  Coyner,  supra).  The  intention  of  the 
parties  in  this  regard  is  to  be  ascertained 
from  the  terms  of  the  contract  when  they 
are  clear  and  unambiguous,  and  from  the 
terms  and  admissible  extraneous  evidence 
when  the  contract  is  ambiguous.  Acme 
Pood  Co.  V.  Older,  64  W.  Va.  265,  17  L.R.A. 
(N'.S.)  807,  61  S.  E.  235. 

It  is  a  question  of  the  construction  of  the 
contract  in  each  case  as.  to  when  the  title 
to  the  property  contracted  for  thereunder 
shall  pass,  and  it  is  a  question  of  fact  in 
each  case  as  to  when  the  particular  stage ' 
50  L.ILA.(N.S.)  8 


when  the  title  will  pass  has  been  reached. 
Seath  V.  Moore,  L.  R.  11  App.  Gas.  350,  56 
L.  J.  P.  C.  N.  S.  64,  54  L.  T.  N.  S.  690, 
6  Asp.  Mar.  L.  Cas.  686,  23  Eng.  Rul.  Cas. 
262. 

///.  When  intention  is  a  question   of 
law,  and  when  of  fact. 

Since  the  question  when  the  title  to 
personal  property  to  be  produced  or  manu- 
factured passes  is  dependent  upon  the  in- 
tention of  the  parties,  where  there  is  any 
dispute  as  to  the  terms  and  material  cir- 
cumstances of  the  agreement,  it  is  a  ques- 
tion for  the  jury  to  determine.  Sempel  v. 
Northern  Hardwood  Lumber  Co.  142  Iowa, 
588,  121  N.  W.  23;  Farmers'  Nat.  Bank  v. 
Coyner,  44  Ind.  App.  335,  88  N.  £.  856. 
Where,  however,  there  is  no  material  con- 
flict in  the  testimony,  or  the  terms  of  the 
agreement  are  admitted,  the  intent  of  the 
parties  is  ordinarily  for  the  court  to  pass 
upon  as  a  matter  of  law.  Sempel  v.  North- 
ern Hardwood  Lumber  Co.  supra;  Smith  v. 
Edwards,  29  Hun,  493. 

It  is  for  the  jury  to  say  whether  title  to 
property  to  be  manufactured  has  passed 
where  tiiere  is  evidence  of  the  appropriation 
of  the  article  by  the  seller  to  the  contract 
with  the  consent  of  the  purchaser.  Goss  v. 
Quinton,  7  Jur.  901,  12  L.  J.  C.  P.  N.  S. 
173,  3  Mann.  &  G.  825,  4  Scott,  N.  R.  471. 

There  may  be  facts  and  circumstances 
surrounding  the  transaction  to  justify  the 
finding  that  the  parties  intended  a  transfer 
of  tiwe  before  delivery  and  payment;  if 
there  are,  this  question  should  be  left  to  the 
jury.  Thus,  the  fact  that  the  parties  do 
not  entirely  agree  as  to  the  contract,  and 
some  of  the  testimony  on  behalf  of  the  seller 
in  regard  to  the  facts  and  circumstances  is 
also  controverted,  and  the  manner  in  which 
the  purchaser  treated  the  lumber  purchased 
after  it  was  piled  for  shipment,  and  what 
they  said  in  regard  to  its  ownership,  and 
the  fact  that  they  ordered  the  seller  to  ship 
what  was  left  after  a  partial  destruction 
thereof  by  Are,  although  it  was  injured,  and 
that  they  were  notified  to  take  it  away  and 
promised   to  do  so,    together    with    other 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cloud  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  contract  price  of  yolks  of  egga 
which  defendant  agreed  to  purchase  from 
plaintiff,  but  which  he  refused  to  pay  for. 
Reversed. 

Statement  by  Porter,  J.: 

Plaintiff  and  defendant  entered  into  a 
contract,  through  letters  and  telegrams, 
whereby  defendant  agreed  to  purchase  from 
plaintiff  10,000  pounds  each  of  whites  and 
yolks  of  eggs.  Pursuant  to  this  contract, 
plaintiff  put  up  10,995  pounds  of  whites 
and  9,576  pounds  of  yolks.  All  of  the 
whites  were  shipped  to  defendant  and  paid 
for.      Fifty    cans   of    the   yolks    were    also 


shipped,  but  defendant  refused  to  pay  for 

I  them,    or   'for    those    remaining    on    hand, 

I  claiming   they    were   rotten   and   unfit    for 

use.     This   action  was  brought  to  recover 

I  the  contract  price  of  the  yolks.     The  jury 

returned  a  verdict  for  plaintiff.     From  the 

judgment  the  "defendant  appeals. 

The  contract  was  made  in  April,  1900. 
The  plaintiff  commenced  the  separating, 
canning,  and  storing  of  the  eggs  in  >ray, 
and  continued  until  October  12,  1909,  at 
which  time  he  had  put  up  the  quantities 
above  mentioned.  The  product  thus  manu- 
factured is  known  to  the  trade  as  "egg 
meats."  It  is  prepared  by  separating,  by 
hand,  the  whites  from  the  yolks  of  eggs,  pla- 
cing the  whites  in  one  can  and  the  yolks  in 
another,  and  freezing  the  contents.     After 


circumstances  surrounding  the  transaction, 
may  be  sufficient  to  make  the  transfer  of 
title  to  the  lumber  a  question  of  fact  for 
the  jury.  Slade  v.  Lee,  94  Mich.  127,  53  N. 
\V.  929. 

It  is  also  a  question  of  fact  for  the  jury 
as  to  whether  or  not  title  to  lumber  passes 
to  the  purchaser  under  a  contract  by  which 
he  was  to  saw  logs  furnished  by  the  seller 
at  a  certain  price,  and  then  to  purchase  the 
merchantable  lumber  at  specified  prices,  the 
lumber  to  be  piled  on  the  purchaser's  dock 
as  fast  as  sawed,  and  to  be  settled  for  a 
certain  date  from  shipment.  Blodgett  v. 
Hovey,  91  Mich.  671,  52  N.  W.  149. 

And  whether  or  not  title  passes  to  logs  to 
be  sawed  and  paid  for  according  to  the  mill 
tally  depends  upon  the  intention  of  the 
parties,  and  is  a  question  for  the  jury. 
Lobdell  v.  Horton,  71  Mich.  681,  40  N.  W. 
28. 

It  has  been  said  that  whether  title  passes 
without  delivery  or  payment  of  the  purchase 
money  may  be  a  question  for  the  jury,  but 
generally,  by  reason  of  the  clearness  and 
certainty  of  the  contract  of  sale  or  the  con- 
clusion deducible  from  the  uncontroverted 
facts,  it  is  a  question  for  the  court.  Acme 
Food  Co.  V.  Older,  64  W.  Va.  255,  17  L.R.A. 
(N.S.)  807,  61  S.  E.  235. 

Where  a  written  contract  for  the  sale  of 
a  steamboat  is  not  a  complete  and  final 
statement  of  the  whole  transaction,  and 
makes  no  provision  respecting  the  title  to 
the  boat  during  construction,  evidence  is  ad- 
missible of  any  oral  agreement  between  the 
parties  that  the  title  thereto  shall  vest  in 
the  purchaser  before  deliver  v.  Bacon  v. 
The  Poconoket,  17  C,  C.  A.  309,  28  U.  S. 
App.  600,  70  Fed.  640.  affirmed  without 
opinion  in  168  V.  S.  707,  42  L.  ed.  1214,  18 
Sup.  Ct  Rep.  939. 

IV.  Whether  title  passes  upon  the  exe^ 
cutlon  of  the  eontract. 

Since  the  question  as  to  when  the  title 
will  pass  to  property  to  be  produced  or 
manufactured  is  cmtrolled  by  the  intention 
of  the  parties,  and  tlii^  intention  is  to  be 
gathered  from  the  contract  itself,  and,  if 
50  L.R.A.(N.S.) 


ambiguous  in  this  respect  from  extrinsic 
evidence,  it  necessarily  follows  that  no  ab- 
stract rules  of  law  applicable  to  all  cases 
can  be  formulated,  except  the  rule  that  the 
title  will  pass  to  the  purchaser  whenever 
the  parties,  either  by  the  contract  itself 
or  by  subsequent  acts,  have  appropriated  to 
the  contract  the  completed  or  matured  arti- 
cle to  which  it  relates;  it  being  a  rule  of 
the  law  of  construction,  that  a  contract  for 
the  sale  of  property  not  in  e««c,  but  havin<» 
a  potential  existence,  is  an  executory  eon- 
tract  of  sale,  and  not  an  actual  sale.  Gen- 
erally, therefore,  no  title  will  pass  under 
Huch  a  contract  at  the  time  of  its  execu- 
tion. 

And  this  general  rule,  that  title  to  prop- 
erty to  be  manufactured  or  produced  does 
not  pass  at  the  time  of  the  execution  of  the 
contract  of  sale  thereof,  must  prevail  in 
all  cases,  unless  a  contrary  intention  is 
expressed  or  clearly  implied  from  the  terms 
of  the  contract.  Williams  v.  Jackman,  16 
Gray,  514. 

In  line  with  this  rule,  it  is  held  that  title 
does  not  pass  at  the  time  of  the  execution 
of  a  contract  for  the  sale  of  merchandise 
yet  to  be  manufactured.  Schwab  v.  Oat- 
man,  129  App.  Div.  274,  113  N.  Y.  Supp. 
010,  affirmed  in  198  N.  Y.  545,  92  N.  E. 
1101.  And  that  a  contract  for  the  sale  of  a 
designated  crop,  executed  prior  to  the  plant- 
ing of  the  crop,  will  not  pass  title  to  the 
purchaser  as  against  a  creditor  of  the  sell- 
er levving  on  the  crop  while  it  is  growing. 
Welter  v.  Hill.  65  Minn.  273,  68  N.  W.  28. 

And  see  Farmers'  Nat.  Bank  v.  Coyner, 
44  Ind.  App.  335.  88  N.  E.  856,  holding  that 
a  bill  of  sale  of  a  crop,  the  character  of 
which  was  not  designated,  thereafter  to  be 
gn*own  upon  certain  land,  passed  no  title 
until  the  crop  was  grown. 

In  Schneider  v,  Westerman,  25  111.  614,  in 
holding  that  title  did  not  pass  to  punch- 
eons to  be  manufactured,  where,  before  any 
attempt  was  made  to  deliver  them,  the 
purchaser  died,  it  is  said  that  until  the 
puncheons  were  completed  and  ready  for 
delivery,  title  to  the  property  was  not 
vested  in  the  purchaser.  Title  cannot  vest 
by  force  of  the  agreement  to  manufacture 
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»ch  day's  work  in  separating,  the  egg 
meats  were  taken  in  cans  to  the  plant  of 
the  Concordia  Ice  &  Cold  Storage  Company. 
The  first  shipment  was  made  by  plaintiff 
on  October  2,  1909,  upon  request  of  the  de- 
fendant, to  the  Schallinger  Produce  Com- 
pany, at  Spokane,  Washington,  and  con- 
sisted of  60  cans  of  whites.  This  shipment 
reached  its  destination  in  good  condition, 
and  the  contents  of  the  cans  were  fresh  and 
marketable.  The  second  shipment  was 
wade  to  the  same  concern  on  November  17, 
1909,  and  consisted  of  60  cans,  all  intended 
to  be  whites.  One  of  the  cans,  however, 
proved  to  be  one  containing  yolks,  and  the 
contents  of  that  can  were  rotten  and  unfit 
for  Qse.  The  whites  were  in  good  condition. 
The  third  shipment  consisted  of  102  cans. 


them.  Until  completed,  ready  for  delivery, 
and  notice  to  remove  them  was  given,  or 
some  such  act  performed,  they  still  re- 
mained the  property  of  the  manufacturer. 

And  an  order  or  contract  for  the  manu- 
facture of  a  boat  or  vessel  does  not  affect 
the  title  thereto,  even  wherf  completed. 
Pettengill  v.  Merrill,  47  Me.  109;  LaidlcT 
V.  Burlinaon,  2  Mees.  &  W.  602,  6  L.  J. 
Exch.  N.  S.  160.  And  see  Bennett  v.  Piatt, 
9  Pick.  5oS,  holding  that  no  title  in  a  wagon 
to  be  manufactured  passes  to  the  purchaser, 
at  least  until  it  is  finished.  The  court  said 
it  was  unnecessary  to  discuss  the  question 
whether  a  delivery  was  essential. 

On  the  ground  that  no  title  passes  under 
a  contract  of  this  character  until  after  the 
article  is  completed,  it  has  been  held  that 
where,  before  the  article  is  manufactured, 
the  purchaser  countermands  his  order,  the 
manufacturer  cannot  thereafter  complete 
the  article  and  then  maintain  an  action 
against  the  purchaser  for  the  purchase 
price,  on  the  ground  that  the  title  passed 
to  him.  Moline  Scale  Co.  v.  Beed,  52  Iowa, 
309,  35  Am.  Rep.  272,  3  N.  W.  96. 

And  in  Haueter  v.  Marty,  —  Wis.  — , 
145  X.  W.  776,  it  is  said  that  where  a 
contract  is  for  articles  to  be  manufactured 
nnder  the  ordinary  course  of  producing 
goods  for  the  trade,  and  before  anything 
1^  been  done  to  pass  title  the  purchaser 
?iye8  notice  to  the  seller  of  his  repudi- 
ation of  the  contract,  the  seller  cannot 
thereafter  vest  the  purchaser  with  title 
without  the  consent  of  the  latter  in 
order  to  entitle  himself  to  sue  for  the  pur- 
chase price.  And  see  cases  infra,  VIII.  b, 
1.  Generally,  as  to  the  right  of  seller,  upon 
breach  of  executory  contract,  to  maintain 
action  for  contract  price,  see  notes  in  17 
LR.A.(X.S.)  808,  and  26  L.R.A.(N.S.) 
248. 

y*  Whether  title  passes  prior  to  oont- 
pletion  or  production  of  article, 

a.  General  rule. 

It  is  competent  for  parties  to  agree  that 
a  specified  article  shall  be  sold  and  shall 
become  the  property   of   the   purchaser   as ' 
aU  L.R^.(N'.S.) 


supposedly  whites,  but  among  which  was 
found  one  can  of  yolks.  The  whites  were 
in  good  condition,  but  the  can  of  yolks  was 
rotten.  These  shipments  disposed  of  all  the 
whites.  Early  in  March,  1910,  at  the  re- 
quest of  defendant,  three  cans  of  the  yolks 
were  shipped  to  a  commission  firm  in  Chi- 
cago. One  can  proved  to  be  in  fair  condition, 
and  two  were  rotten.  On  March  16,  1910,  50 
cans  of  yolks  were  shipped  to  the  Schal- 
linger Produce  Company,  at  Spokane.  For- 
ty-six of  these  cans,  being  rotten  and  pu- 
trid, were  condemned  by  the  State  Dairy 
Food  Department,  and  by  order  of  court 
were  hauled  to  a  crematory  and  destroyed. 
The  remainder  of  the  yolks  was  not 
shipped,  and  was  in  the  possession  of  the 
cold   storage  company   at  Concordia,   when 


soon  as  it  has  attained  a  certain  stage  in 
construction.  Seath  v.  Moore,  L.  R.  11  App. 
Cas.  350,  55  L.  J.  P.  C.  N.  S.  54,  54  L.  T. 
N.  S.  690,  5  Asp.  Mar.  L.  Cas.  586,  23  Eng. 
Rul.  Cas.  262. 

They  may  fix  by  their  contract  the  time 
when  title  will  pass,,  and  if  it  clearly  ap- 
pears therefrom  that  the  parties  intended 
the  title  to  pass  at  any  given  time,  or  at 
any  designated  stage  of  the  manufacture,  or 
without  any  formal  delivery  or  tender,  such 
intention  will  govern.  Fordice  v.  Gibson, 
129  Ind.  7,  28  N.  E.  303. 

Where  it  is  the  intention  of  the  parties 
that  the  general  property  in  an  article  to 
be  manufactured  shall  vest  in  the  purchaser 
during  the  course  of  construction,  although 
such  intention  might  have  been  expressed 
in  less  ambiguous  terms,  y€*t  if  it  can  fairly 
be  deduced  from  the  terms  used  and  tlie  at- 
tendant circumstances,  there  is  nothing, 
either  in  principle  or  practice,  to  prevent 
the  court  from  carrying  it  into  efToct. 
Clarke  v.  Spence,  4  Ad!^  &  El.  448,  2  Hurlst. 
&  W.  760,  5  L.  J.  K.  B.  N.  S.  161,  6  Nev. 
&  M.  399. 

And  while  a  contract  to  make  an  article 
for  another,  in  the  absence  of  all  circum- 
stances from  which  a  contrary  conclusion 
may  be  inferred,  raises  a  presumption  that 
no  title  in  the  article  shall  pass  until  it  is 
completed  and  ready  for  deliverj%  neverthe- 
less if  there  are  attendant  circumstances 
from  which  the  intention  may  be  implied 
that  the  title  shall  pass  in  an  incomplete 
chattel  as  the  manufacture  of  it  proceeds, 
or  even  in  the  material  from  which  it  is  to 
be  carried  to  perfection,  such  intention  will 
control.  Clarkson  v.  Stevens,  106  U.  S.  505, 
27  L.  ed.  139,  1  Sup.  Ct.  Rep.  200;  Sandford 
V.  Wiggins  Ferry  Co.  27  Ind.  522;  Wood  v. 
Bell,  5  El.  &  Bl.  772,  2  Jur.  N.  S.  349,  25 
L.  J.  Q.  B.  N.  S.  148. 

Prima  facie,  however,  no  title  passes  prior 
to  completion.  Reany  Engineers  &  Ship 
Bldg.  Works'  Estate,  9  Phila.  620,  holding 
that,  in  the  absence  of  a  contract  to  tlie 
contrary,  the  builders  of  a  vessel  furnish- 
ing the  material  therefor  are  its  owners  dur- 
ing construction,  and  it  is  liable  for  liens 
for  material  furnished  during  that  time. 
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this  action  was  tried  in  April,  1911.  All 
of  the  shipments  reached  their  destination 
in  a  solidly  frozen  condition.  Plaintiff 
drew  upon  defendant  for  the  price  of  each 
shipment  when  it  went  forward.  On  March 
1,  1910,  for  the  first  tinne,  he  invoiced  the 
remaining  yolks  on  hand  to  defendant,  and 
rendered  a  statement  of  the  balance  claimed 
to  be  due.  He  paid  the  storage  charges  to 
January  1,  1910,  and  paid  the  insurance 
premiums;  the  insurance  being  carried  in 
Ikis  name. 

Messrs.  Park  B.  Pulsifer  and  Charles 
li.  Hunt,  for  appellant: 

The  contract  was  executory  merely,  and 
passed  no  title,  and  plaintiff's  remedy,  if 
he  had  one,  was  for  a  breach  of  contract^ 


and  not  a  suit  for  recovery  of  the  price  to 
be  paid. 

Bailey  ▼.  Long,  24  Kan.  90;  Caywood 
v.  Timmons,  31  Kan.  394,  2  Pac.  566; 
Hughes  V.  Wiley,  36  Kan.  731,  14  Pac.  269 ; 
Miller  v.  Seaman,  176  Pa.  291,  35  Atl.  134; 
Towne  v.  Davis,  66  N.  H.  396,  22  Atl.  450; 
Thomas  v.  Tolford,  70  Wis.  155,  35  N.  W. 
293;  Young  v.  Edwards,  64  W.  Va.  67,  60 
S.  E.  992;  Grenawalt  v.  Roe,  136  Wis. 
501,  117  N.  W.  1017;  State  ex  rel.  Pitts- 
burgh Coal  Co.  V.  Patterson,  138  Wis.  475, 
120  N.  W.  227;  Walti  v.  Gaba,  160  Cal. 
324,  116  Pac.  063;  Mears  v.  Daniels,  84 
Vt.  91,  78  Atl.  737;  Haynes  v.  Quay,  134 
Mich.  229,  95  N.  W.  1082;  Gibson  v.  Ray, 
28  Ky.  L.  Rep.  444,  89  S.  W.  474;  Branigan 
v.  Hendrickson,  17  Ind.  App.  198,  46  N.  E. 


And  see  Laidler  v.  Burlinson,  2  Meea.  & 
W.  602,  6  L.  J.  Exch.  N.  S.  160,  holding  that 
a  contract  for  the  sale  of  a  vessel  about  one 
third  completed  at  the  date  of  the  contract 
did  not  pass  title  before  it  was  finally  com- 
pleted. 

And  in  Wheeling  v.  Baer,  36  W.  Va.  777, 
15  S.  E.  979,  it  is  said  that  when  an  order 
is  given  to  a  tradesman  to  make  an  article 
for  a  purchaser,  as  a  ship  or  a  watch,  and 
it  is  not  finished  or  delivered,  no  property 
vests  in  the  purchaser,  unless  it  is  stipulat- 
ed otherwise,  citing  Chitty,  Gen.  Pr.  125. 

In  McConihe  v.  New  York  &  E.  R,  Co. 
20  >T.  Y.  495,  75  Am.  Dec.  420,  where  a 
manufacturer  completed  an  article  to  be 
manufactured  under  a  contract,  except  cer- 
tain portions  to  be  furnished  by  the  pur- 
chaser, who  did  not  furnish  them  accoraing 
to  his  agreement,  the  title  was  held  to  re- 
main in  the  manufacturer,  and  the  loss  of 
the  articles  by  fire  fell  upon  him. 

h.  Approval  l^y  purchaser  during  eon' 

struction. 

In  Moody  v.  Brown,  34  Me.  107,  56  Am. 
Dec.  640,  it  is  said  that  there  is  a  particular 
class  of  cases  to  which  the  general  rule  that 
title  remains  in  the  seller  of  goods  to  be 
manufactured  or  produced,  until  the  goods 
are  completed  and  appropriated  to  the  con- 
tract, does  not  apply.  Thus,  where  the  pur- 
chaser employs  a  superintendent  to  superin- 
tend the  construction  of  the  article,  and 
pays  for  the  same  in  instalments  as  the 
work  is  performed,  title  passes  to  the 
property  as  it  is  approved  by  the  superin- 
tendent and  paid  for  by  the  purchaser. 

And  in  Scudder  y.  Calais  S.  B.  Co.  1  Cliff. 
370,  Fed.  Cas.  No.  12,565,  it  is  said  that 
where  a  vessel  is  being  constructed  under 
the  superintendence  of  the  party  for  whom 
she  is  being  built,  or  his  agent,  and  pay- 
ments for  her  based  upon  t£e  progress  of 
the  work  are  to  be  made  by  instalments  as 
the  work  is  done,  the  intended  purchaser  is 
regarded  as  the  real  owner.  This  case  was 
reversed  upon  appeal  in  2  Black,  372,  17 
L.  ed.  282,  on  the  ground  that  a  subsequent 
purchaser  from  the  builder  bought  in  good 
50  L.R.A.(N.S.) 


faith,  and  that  whatever  were  the  rights  of 
the  original  purchaser,  he  had  invested  the 
builder  with  the  indicia  of  title  and  owner- 
ship, and  could  not  assert  his  rights  against 
a  subsequent  bona  fide  purchaser. 

Compare  on  the  latter  point  with  M'Bain 
V.  Wallace,  L.  R.  6  App.  Cas.  588,  45  L.  T. 
N.  S.  261,  30  Week.  Rep.  65,  holding  that 
the  fact  that  an  unfinished  ship  remains  in 
a  shipbuilder's  yard  is  not  enough  of  itself 
to  raise  a  reputation  of  ownership  in  the 
shipbuilder,  if  in  point  of  fact  the  ship  was 
not^  after  a  contract  for  the  sale  thereof, 
the  property  of  such  shipbuilder. 

The  intention  of  the  parties  to  a  contract 
for  building  a  ship,  that  at  a  particular 
stage  of  its  construction  title  thereto  shall 
pass  to  the  purchaser,  and  that  subsequent 
additions  shall  also  pass,  will  be  inferred 
from  a  provision  in  the  contract  to  the  effect 
that  an  instalment  of  the  purchase  price 
shall  be  paid  at  a  particQiar  stage,  coupled 
with  the  fact  that  such  instalment  has  been 
duly  paid,  and  that  until  the  vessel  reached 
that  stage,  the  execution  of  the  work  was 
regularly  inspected  by  tne  purchaser  or 
someone  in  his  behalf;  and  it  is  not  indis- 
pensable, in  order  to  sustain  this  inference, 
that  there  shall  be  a  stipulation  in  the 
original  contract  for  payment  of  an  instal- 
ment, or  that  the  stipulated  instalment 
shall  have  been  actually  paid,  since  the 
absence  of  these  considerations  may  be  sup- 
plied by  other  circumstances.  There  must, 
however,  always  be  facts  proved  or  admitted 
sufficient  to  warrant  the  inference  that  the 
purchaser  has  agreed  to  accept  the  corpus 
so  far  as  completed,  as  in  part  performance 
of  the  contract  of  sale.  Seath  v.  Moore, 
L.  R.  11  App.  Cas.  350,  55  L.  J.  P.  C.  N.  S. 
54,  54  L.  T.  N.  S.  690,  5  Asp.  Mar.  L.  Caa. 
586,  23  Eng.  Rul.  Cas.  262.  And  see  infra, 
"Effect  of  provision  for  payment  of  the  pur- 
chase price." 

Where  a  contract  provides  that  a  vessel 
shall  be  built  under  the  superintendence  of 
a  person  appointed  by  the  purchaser,  and 
also  fixes  the  payment  by  instalments,  re^ru- 
lated  by  particular  stages  and  progress  of 
the  work,  the  general  property  in  all  the 
planks    and    other    material    used    in    the 
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560;  Sehott  ▼.  Glauaer,  67  C.  C.  A.  228, 
120  Fed.  938;  Stor  Brewery  Co.  v.  Horst, 
58  C.  C.  A.  362,  120  Fed.  246;  Hendricks 
T.  Mocksville  Furniture  Co.  166  N.  C.  569, 
72  S.  E.  592;  Sempel  v.  Northern  Hard- 
wood Lumber  Co.  142  Iowa,  686,  121  N.  VV. 
23;  Deadwyler  v.  Karow,  131  Ga.  227,  19 
L.RA.(N.S.)  197,  62  S.  E.  172;  Smith  v. 
Wisconsin  Invest.  Co.  114  Wis.  151,  89  N. 
W.  829;  McDonald  v.  Pearre  Bros.  5  Ga. 
App.  130,  62  S.  £.  830;  Hunter  Bros.  Mill 
Co,  V.  Kramer  Bros.  71  Kan.  468,  80  Pac. 
963;  Julius  Winkelmeyer  Brewing  Asso.  v. 
Kipp,  6  Kan.  App.  730,  50  Pac.  956;  Arm- 
strong y.  Coyne  Bros.  64  Kan.  75,  67  Pac 
637. 
The  contract  was  entire,  and  title  did  not 


pass  until  all  of  the  eggs  contemplated  by 
the  contract  were  placed  in  storage. 

35  Cyc.  299;  Sempel  v.  Northern  Hard- 
wood Lumber  Co.  142  Iowa,  686,  121  N. 
W.  23;  Haynes  v.  Quay,  134  Mich.  229,  95 
N.  W.  1082;  Walti  v.  Gaba,  160  Cal.  324, 
116  Pac.  963;  Smith  v.  Wisconsin  Invest. 
Co.  114  Wis.  161,  89  N.  W.  829;  Dunham 
V.  H.  D.  Williams  Cooperage  Co.  83  Ark. 
395,  103  S.  W.  386;  Peycke  v.  Shinn,  76 
Neb.  364,  107  N.  W.  386;  Providence  Coal 
Co.  V.  Coxe  Bros.  19  R.  I.  582,  35  Atl.  210; 
Ross-Meehan  Foundry  Co.  v.  Royer  Wheel 
Co.  113  Tenn.  370.  68  L.RJ^.  829,  83  S.  W. 
167,  3  Ann.  Cas.  898:  Central  Brick  Co. 
V.  Carolina  Portland  Cement  Co.  136  Ga. 
693,  71  S.  E.  1048. 


progress  of  the  work  vests  in  the  purchaser 
at  the  time  when  they  are  put  into  the  fabric 
under  the  approval  of  the  superintendent, 
or  at  all  events  as  soon  as  the  first  instal- 
ment is  paid.  As  soon  as  any  materials  are 
approved  by  the  superintendent  and  used  in 
the  progress  of  the  work,  the  fabric  consist- 
ing of  such  materials  is  appropriated  to  the 
purchaser;  otherwise  he  might  be  called  up- 
on when  one  of  such  is  nearly  constructed 
t)  begin  his  work  de  novo,  and  superintend 
the  building  of  a  second.  Clarke  v.  Spence, 
4  Ad.  &  El.  448,  1  Hurlst.  &  W.  760,.6  L.  J. 
K.  B.  X.  S.  161,  6  Nev.  &  M.  399. 

And  see  Wood  v.  Bell,  5  El.  &  Bl.  772,  2 
Jur.  N.  S.  349,  26  L.  J.  Q.  B.  N.  8.  148, 
holding  that  under  a  contract  to  manufac- 
ture a  vessel  to  be  paid  for  by  instalments, 
payable  unconditionally  with  no  express  ref- 
erence to  tiie  progress  of  the  construction, 
and  without  reference  to  whether  the  pay- 
ment  should  he  cemmensurate  with  the  prob- 
able progress  therein,  although  later  pay- 
ments were  made  dependent  upon  such 
progress^  title  in  the  vessel  passed  to  the 
purchaser,  as  she  advanced  toward  comple- 
tion. And  it  ia  aaid  that  the  same  rule 
applied  to  engines,  plates,  irons,  and  plank- 
ings designed  and  in  the  course  of  prepara- 
tion for  the  vessel,  and  intended  to  be 
affixed  to  her.  In  this  case  there  was  also 
an  agreement  for  the  superintendence  of 
the  vessel  while  in  the  course  of  construc- 
tion, and  the  approvi^  thereof  bv  such  super- 
intendent, and  the  name  of  the  purchaser 
was  punehc»d  on  the  keel  of  the  vessel. 

Compare  vrith  Seath  v.  Moore,  supra,  hold- 
ing that  materials  provided  by  the  builder 
of  a  vessel  and  portions  of  the  fabric,  wheth- 
er wholly  or  partially  finished,  altheugh  in- 
tended to  be  used  in  the  execution  ef  the 
contract,  cannot  be  regarded  as  appropriat- 
ed thereto,  or  as  sold,  unless  they  have  been 
Affixed  to,  or  in  a  reasonable  sense  made 
part  of,  the  eerpus.  In  this  connection  the 
court  disapproves  of  the  holding  in  Woods  v. 
Russell,  1  DowL  &  R.  58,  6  Bam.  k  Aid. 
942,  24  Revised  Rep.  621,  that  the  property 
•f  a  rudder  and  some  cordage  which  the 
builder  had  bong^  for  the  vessel  passed  to 
the  purchaser  as  accessory  thereof,  and  it 
(KJS.) 


is  said  that  this  decision  was  questioned  in 
Wood  V.  Bell,  wherein  the  doctrine  is  stat- 
ed that  the  only  things  which  can  pass  with 
the  ship  are  articles  fitted  thereto,  which 
have  once  formed  part  thereof,  although 
afterward  removed  for  convenience. 

Although  boilers  to  be  installed  in  a  ship 
were  to  be  inspected  by  the  purchaser's  in- 
spector, and  tne  manufacturer  was  to  be 
paid  a  portion  of  the  purchase  price  on 
the  inspector's  certificate  as  the  work 
progressed,  and  although  these  instalments 
were  paid  and  proper  certificates  given, 
nevertheless  this  portion  of  the  construction 
is  not  irrevocably  appropriated  to  the  pur- 
chaser, since  there  is  nothing  on  the  face 
of  the  contract  to  show  that  the  payment 
of  the  instalments  was  to  be  considered  as 
between  the  parties  to  be  in  payment  of  the 
work  certified  to  be  done,  but  these  pay- 
ments were  intended  only  to  be  made  as 
payments  on  account  of  the  contract  to  be 
performed  as  a  whole,  and  they  were  not  in- 
tended to  appropriate  so  much  money  to  so 
much  work  or  material.  Anglo  Egyptian 
Nav.  Co.  V.  Rennie,  L.  R.  10  C.  P.  271,  12 
Moak.  Eng.  Rep.  345,  44  L.  J.  C.  P.  N.  6. 
130,  32  L.  T.  N.  S.  467,  23  Week.  Rep.  626. 

And  see  Wright  v.  Tetlow,  99  Mass.  397, 
holding  a  contract  for  the  construction 
of  two  vessels,  containing  provisions  for  the 
pavment  of  instalments  on  the  pi^rchase 
price  in  proportion  to  the  progress  of  the 
work,  and  for  superintendence  and  approval 
of  the  work  of  construction  as  it  progressed, 
not  to  prevent  the  builder  of  engihes  for 
the  builder  of  the  vessels,  which  were  to  be 
used  therein,  from  mortgaging  the  same  be- 
fore delivery. 

Under  a  contract  to  construct  a  building 
to  the  satisfaction  of  the  superintendent  of 
the  purchaser,  with  a  proviso  that  in  the 
event  of  the  bankruptcy  of  the  contractor,  it 
shall  be  lawful  for  the  purchaser  to  take 
possession  of  the  work  so  far  as  completed 
and  pay  a  fair  portion  of  the  purchase  price 
for  the  same,  where  the  contractor  becomes 
bankrupt  before  completion  of  the  build- 
ing, window  sashes  prepared  for  the  build- 
ing and  approved  by  the  superintendent, 
but  still  in  the  workshop  of  the  contractor, 
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Messrs.  F.  W.  Sturges,  T.  F.  Garvcr, 
and  R.  D.  Garver,  for  appellee: 

This  contract  involved  a  product  to  be 
manufactured.  The  title  passed  when  it 
was  placed  in  cold  storage,  and  subsequent 
loss,  without  plaintiff's  fault,  falls  upon 
the  defendant. 

24  Am.  &  Eng.  Enc.  Law,  1064;  Barber 
V.  Thomas,  66  Kan.  463,  71  Pac.  846;  Rail 
V.  Little  Falls  Lumber  Co.  47  Minn.  422, 
50  N.  W.  471;  Byles  v.  Colier,  54  Mich.  1, 
19  N.  W.  665;  Com.  v.  Hess.  148  Pa.  98,  17 
L.R.A.  176,  33  Am.  St.  Rep.  810.  23  AtL 
977;  Buskirk  Bros.  v.  Peck,  67  W.  Va.  361, 
50  S.  E.  432;  Bill  v.  Fuller,  146  Cal.  60, 
79  Pac.  692:  Henline  v.  Hall.  4  Ind.  189; 
Bertelson  v.  Bower,  81  Ind.  614;  Welch  v. 
Spies,  103  Iowa.  389,  72  N.  W.  648;  Allen 


V.  Elmore,  121  Iowa,  241,  96  N.  W.  769; 
McNamara  v.  Edmister,  11  Hun,  601;  Ter- 
ry V.  Wheeler,  26  N.  Y.  620;  Hagins  v. 
Combs,  102  Ky.  165,  43  S.  W.  222;  State 
v.  Mullin,  78  Ohio  St.  358,  18  L.R.A.(N.S.) 
609,  125  Am.  St.  Rep.  710,  85  N.  E.  556; 
Toney  v.  Goodley,  67  Mo.  App.  235:  Creel- 
man  Lumber  Co.  v.  De  Lisle,  107  Mo.  App. 
616,  82  S.  W.  205 ;  Cleaver  v.  Ogle,  1  Houst. 
(Del.)  463;  Wing  v.  Clark,  24  Me.  366; 
Bethel  Steam  Mill  Co.  v.  Brown,  57  Me, 
1,  99  Am.  Dec.  762. 

The  title  to  the  egg  meats  passed  as  they 
were  placed  in  storage  by  Stewart,  irre- 
spective of  the  entire  amount  being  fur- 
nished. 

Creelman  Lumber  Co.  v.  De  Lisle,  107 
Mo.  App.  615,  82  S.  W.  206;  Buskirk  Bros. 


do  not  pass  to  the  purchaser,  although  he 
has  furnislied  pulleys  therefor  which  have 
been  put  in  the  sash.     Tripp  v.  Armitage, 

1  Horn  &  H.  442,  3  Jur.  249,  8  L.  J.  Exch. 
N.  S.  307,  4  Mees.  &  W.  687. 

But  in  Andrews  v.  Durant,  11  N.  Y.  36, 
62  Am.  Dec.  55,  construing  a  contract  for 
the  construction  of  a  barge,  providing  that 
the  purchaser  shall  inspect  and  approve  of 
the  same  during  construction,  and  shall 
also  pay  a  certain  portion  of  the  purcliase 
price  in  instalments  as  the  construction  pro- 
ceeds, it  is  conceded  that  as  fast  as  the 
several  parts  were  furnished  by  the  seller 
and  approved  of  by  the  purchaser,  they  be- 
came specifically  appropriated  to  the  ful- 
filment of  the  contract,  but  it  is  held  that 
nevertheless  the  title  to  no  part  of  the  vessel 
passed  until  final  completion. 

And  in  Chambers  v.  Board  of  Education, 
60  Mo.  377,  it  is  said  that  the  principle  of 
law  applicable  to  the  construction  of  vessels, 
that  title  will  not  pass  during  construction, 
although  the  contract  provides  for  payment 
in  instalments  during  constructi  jn,  and  for 
superintendence  of  the  work  by  the  pur- 
chaser, is  equally  applicable  to  building  con- 
tracts so  far  as  concerns  the  materials  for 
the  building,  with  the  exception  that  when 
the  materials  are  once  put  in  the  building 
they  at  once  become  fixtures,  and  hence  be- 
come the  property  of  the  owner  of  the 
land. 

In  Hawes  v.  Wm.  R.  Trigg  Co.  110  Va. 
165,  65  S.  E.  638,  a  contract  for  the  con- 
struction of  a  vessel,  containing  a  provi- 
sion for  an  inspector  to  inspect  and  ap- 
prove of  the  work  during  construction, 
and  for  the  payment  of  instalments  as 
the  work  progressed,  was  held  not  to  pass 
title  to  the  vessel  during  the  course  of 
construction,  where  there  were  other  pro- 
visions in  the  contract  which  the  court  con- 
strued to  defer  the  determination  of  the 
purchaser  as  to  whether  he  would  become 
the  owner  of  the  vessel,  until  it  was  com- 
pleted and  stipulated  final  tests  had  been 
had  and  the  vessel  proved  satisfactory. 
To  the  same  effect  is  Sir  James  Laing  & 
Sons  V.  Barclay,  C  &  Co.  [19081  A.  C.  35, 

2  B.  R.  C.  635,*[1908]  S.  C.  (H.  L.)  1,  77  L. 
50  L.R.A.(N.S.) 


I  J.  P.  C.  N.  S.  33,  97  L.  T.  N.  S.  816,  10  Asp. 
Mar.  L.  Cas.  683,  10  Ann.  Cas.  137.  And 
also  The  Revenue  Cutter,  4  Sawy.  143,  Fed. 
Cas.  No.  11,714. 

And  see  Lucas  y.  Taylor,  106  Md.  90,  66 
Atl.  26,  holding  that  under  a  contract  for 
the  building  of  a  steamer,  the  purchase  price 
to  be  paid  in  instalments,  one  of  which  was 
not  to  be  paid  until  completion  by  the  ves- 
sel of  a  satisfactory  trip,  the  builder  re- 
mains the  owner  until  it  is  delivered  and 
accepted  by  the  purchaser;  and  this  is  true 
although,  by  the  terms  of  the  contract,  the 
latter  was  entitled  to  have  an  inspector  in 
the  yard  of  the  builder,  since  the  deter- 
mination  of  the  question  whether  the  vessel 
had  been  constructed  according  to  the  con- 
tract was  reserved  until  her  completion. 

Title  does  not  pass  under  an  agreement  to 
build  a  vessel,  where  there  is  no  absolute 
agreement  by  the  purchaser  to  appoint  a 
superintendent  or  a  supervisor  to  regulate 
and  control  the  construction  during  its 
progress,  but  it  is  optional  with  the  pur- 
chaser so  to  do,  and  payment  is  not  to  be 
made  until  the  vessel  is  completed  and  ac- 
cepted, and  there  is  a  provision  that  the 
purchaser  at  any  time  during  construction 
may  declare  the  contract  to  be  forfeited  if 
he  is  of  the  opinion  that  it  is  not  beint^ 
duly  complied  with  by  the  builder,  or  that 
due  progress  is  not  being  made  in  its  exe- 
cution, or  if  the  builder  is  negligent  or 
careless.  Briggs  v.  A  Light  Boat,  7  Allen, 
287. 

c.  Effect  of  provision   for  payment   of 
the  purchase  prit^. 

In  many  contracts  containing  provisions 
for  the  payment  of  instalments  of  the  pur- 
chase price  during  construction,  the  con- 
tract has  been  construed  with  reference  to 
other  provisions  which  have  been  deemed  by 
the  court  to  be  controlling.  Such  cases  are 
classified  .vith  reference  to  the  particular 
clause  regarded  as  controlling,  rather  tlian 
with  reference  to  the  clause  as  to  payment 
of  instalments  of  the  purchase  price.  Par- 
ticular attention  is  called  to  cases  included 
in  V,  b,  "Approval  by  purchaser  during  con- 
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V.  Peek,  57  W.  Va.  3G1,  50  S.  E.  432;  Hunt 
V.  Suares,  9  La.  434. 

Porter,  J^  delivered  the  opinion  of  the 
«t)iirt : 

The  letters  and  telegrams  comprising  the 
contract  show  a  proposal  by  the  plaintifT 
to  "contract  any  quantity  you  (defendant) 
may  need,  all  this  stock  to  be  put  up  out 
of  No.  I  candled  eggs."  The  acceptance 
was  ghown  by  a  letter  and  telegram  to  the 
effect  that  the  defendant  would  take  10,000 
pounds  of  each  product  at  the  prices  named 
"f.  o.  b.  your  station,  all  charges  paid  up 
to  January  1  st,  namely,  storage,  insurance, 
and  interest.*'  Plaintiff  was  to  place  the 
product  in  cold  storage  with  the  Concordia 
loe  k  Cold   Storage  Company,  and,  as  de- 


fendant ordered  shipments  made,  plaintifT 
was  to  load  the  same  on  board  cars  free  of 
charge  at  that  station.  The  answer  al- 
leged that  the  product  was  to  be  and  re- 
main the  property  of  plaintiff  until  Janu- 
ary 1,  1910,  unless  sooner  taken  out  of  cold 
storage  and  settled  for  by  the  defendant; 
and  further  alleged  that  the  product  was 
not  put  up  from  No.  1  candled  eggs,  and 
was  not  in  first-class  condition  when  put 
into  storage,  but  that  the  same  was  rotten 
and  of  no  value.  In  substance  the  findings 
are  that  the  product  spoiled  while  in  the 
cold  storage  plant;  that  in  each  instance 
when  loaded  into  cars  at  Concordia  it  was 
in  a  frozen  condition;  that  it  was  placed 
in  cars  properly  iced;  and  that  it  arrived 
at  destination  in  a  frozen  condition.    There 


struction;"    XI.,    "Provisions   as   to   title," 
and  XII.,  "Miscellaneous  provisions." 

Aa  to  the  effect  of  a  provision  for  the  pay- 
ment of  an  instalment  of  the  price  of  an 
article  during  construction,  as  indicating  in- 
tention to  pass  title,  see  note  in  2  B.  R.  C. 
646. 

An  early  English  case  makes  a  distinction 
bearing  upon  the  passing  of  the  title,  be- 
tween the  manufacture  of  an  article  like  a 
ship  and  of  ordinary  goods,  and  holds  that 
title  to  a  ship  passed  during  construction 
where  it  was  built  upon  special  contract, 
and  it  was  part  of  the  terms  of  the  contract 
that  given  portions  of  the  price  should  be 
paid  according  to  the  progress  of  the  work; 
the  theory  being  that  the  payment  of  such 
instalments  appropriated  specifically  to  the 
purchaser  the  very  ship  in  the  progress  of 
construction,  and  vested  in  him  a  property 
therein,  and,  aa  between  him  and  the  builder, 
he  was  entitled  to  insist  upon  the  comple- 
tion of  that  very  ship,  and  the  builder  was 
not  entitled  to  require  him  to  accept  any 
other.  The  same  rule  was  held  to  apply  to 
cordage  and  a  rudder  intended  for,  but  not 
yet  used  in,  such  ship.  In  this  case,  how- 
ever, the  manufacturer  of  the  ship  signed  a 
certificate  to  enable  the  purchaser  to  have 
the  ship  registered  in  the  latter's  name, 
thereby  consenting  that  the  general  prop- 
erty in  the  ship  should  be  considered  from 
that  time  as  being  in  such  purcliaser. 
Woods  V.  Russell,  5  Barn.  &  Aid.  942,  24 
Revised  Rep.  621,  1  Dowl.  &  R.  58.  The 
holding  of  the  court  as  to  the  passing  of  the 
title  to  the  cordage  and  rudder  is  disap- 
proved of  in  Seath  v.  Moore,  55  L.  J.  P.  C. 
N'.  S.  54.  L.  R.  11  App.  Cas.  350.  64  L.  T.  ! 
N.  S.  690,  5  Asp.  Mar.  L.  Cas.  586,  23  Eng. 
Rul.  Cas.  262. 

In  Woods  V.  Russell,  supra,  the  court 
distinguishes  Mucklow  v.  Mangles,  1  Taunt. 
318,  9  Revised  Rep.  784,  on  the  ground  that 
in  the  latter  case  the  contract  for  the  build- 
ing of  the  vessel  did  not  contain  any  pro- 
vision for  the  payment  of  the  advances  on 
the  purchase  price  which  were  made,  and 
these  advances  were  apparently  not  regu- 
lated by  the  progress  of  the  work. 
^)  L.R,A.  ( X.S. ) 


The  doctrine  of  Woods  v.  Russell  finds 
support  in  the  following  cases: 

— Bank  of  Upper  Canada  v.  Killaly,  21  U. 
C.  Q.  B.  9,  holding  a  contract  for  the^ build- 
ing of  freight  cars,  which  contains  a  pro- 
vision for  monthly  payment  on  the  purchase 
price,  based  on  estimates  by  a  representative 
of  the  purchaser  as  to  the  quantity  of  work 
done  and  material  furnished,  to  pass  title 
before  delivery; 

— Sandford  v.  Wiggins  Ferry  Co.  27  Ind. 
522,  holding  that  title  to  a  ship  passed 
while  in  course  of  construction,  under  an 
agreement  for  payment  of  instalments  of 
the  purchase  price  as  the  work  progressed, 
the  purchaser  employing  a  night  watchman 
to  stay  on  board  the  hull  during  construc- 
tion to  take  care  of  it.  This  was  held  to 
be  true  although  the  last  payment  was  not 
to  be  made  until  the  final  completion  of  the 
vessel,  hence  creditors  of  the  manufacturer 
acquired  no  title  to  the  ship  by  levying 
thereon  before  its  completion; 

— Re  Derbyshire,  11  Phila,  627,  wherein 
it  is  said  that  a  contract  for  the  construc- 
tion of  a  ship,  the  purchase  price  to  be  paid 
at  certain  stages  of  the  work  in  proportion 
reasonably  equal  to  the  amount  of  work 
done,  is  evidence  of  the  intention  of  the  par- 
ties to  vest  the  property  in  the  purchaser, 
which  is,  of  course,  strengthened,  weakened, 
or  overthrown  by  surrounding  circumstances 
or  the  subsequent  conduct  of  the  parties,  but 
the  rule  applies  only  as  between  the  par- 
ties, and  not  where  the  issue  is  between 
lien  claimants  and  general  creditors; 

—Webster  v.  The  Andes,  18  Ohio,  187, 
wherein,  in  construing  an  agreement  for  the 
construction  of  a  vessel,  in  which  there  was 
a  provision  for  the  payment  of  instalments 
on  the  purchase  price,  and  an  agreement 
that  the  vessel,  frame,  and  material  shall 
remaiA  in  the  possession  of  the  purchaser 
as  fast  as  got  out  or  put  together,  it  is 
said  that  there  is  an  exception  to  the  rule 
that  a  thing  which  is  the  subject  of  a 
sale  or  a  transfer  must  have  an  actual 
existence  at  the  time  of  such  sale  or  trans- 
fer, or  the  transaction  is  a  contract  of 
sale,  and  not  a  sale,  and  that  is  where 
a  ship  or  vessel  is  to  be  built  of  material 
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is  a  finding  that  while  in  cold  storage  the 
egg  meats  spoiled  and  became  rotten  by 
the  variation  of  the  temperature  of  the 
room  where  they  were  kept,  and  that  the 
temperature  at  some  time  exceeded  15  de- 
grees above  zero. 

The  principal  contention  is  that  under 
the  contract  the  title  to  the  product  did  not 
pass  to  defendant  until  January  1,  1910. 
or  at  least  until  October  12th,  when  the 
stipulated  amount  had  been  prepared  and 
stored  by  plaintiff.  The  trial  court  in- 
structed that  any  loss  that  occurred  after 
delivery  to  the  cold  storage  company  was 
the  defendant's  loss.  The  court  gave  the 
proper  construction  to  the  terms  of  the 
contract  if  the  title  to  each  can  of  the 
product  passed  to  defendant  at  the  moment 


it  was  delivered  at  the  cold  storage  plant. 
On  the  other  hand,  if,  as  contended^  the 
title  to  none  of  the  product  passed  until 

January   1,  ,   or   if  the  title  to  no 

portion  of  it  passed  until  the  whoK*  amount 
contracted  for  had  been  produced  and 
stored,  the  court  erred  in  the  interpreta- 
tion of  its  terms. 

The  whole  controversy  turns  upon  the  in- 
tention of  the  parties.  That  always  con- 
trols. Bailey  v.  Long,  24  Kan.  90;  Shepard 
v.  Lynch,  26  Kan.  377,  382;  Howell  v.  Pugh, 
27  Kan.  702;  Kingman  v.  Holmquist,  36 
Kan.  736,  69  Am.  Rep.  604,  14  Pac.  168; 
Barber  v.  Thomas,  66  Kan.  463,  71  Pac. 
845;  Clarkson  v.  Stevens,  106  U.  S.  506, 
27  L.  ed.  139,  1  Sup.  Ct.  Rep.  200;  35  Cyc. 
300.     When  the  intent  must  be  arrived  at 


belonging  to  the  contractor,  and  the  agree- 
ment and  acts  of  the  parties  denote  an  in- 
tention to  have  the  property  pass  as  the 
component  parts  are  wrought  out  of  the 
raw  material  and  put  together. 

And  see  Hiscox  v.  Harbeck,  2  Bosw.  506, 
holding  that  a  provision  in  a  contract  for 
the  construction  of  a  vessel,  that  the  pur- 
cliaser  shall  pay  instalments  for  the  pur- 
chase price  as  the  work  progresses,  and 
that  the  vessel  shall  become  the  property  of 
the  latter  as  fast  aa  such  payments  are 
made,  has  the  effect  of  passing  title  to  the 
purchaser  of  the  vessel  during  construction, 
where  the  payments  made  at  all  times  ex- 
ceeded the  value  of  the  work  and  materials 
then  furnished  or  performed. 

As  to  creditors  of  the  builder  of  a  vessel, 
title  passes  to  the  purchaser  to  the  extent 
of  payments  made,  where  the  creditors,  upon 
the  bankruptcy  of  the  builder,  elect  to  com- 
plete the  contract,  since  the  creditors  taking 
the  benefit  of  the  contract  cannot  refuse 
credit  for  the  payments  already  made 
thereon.  Simpson  v.  Duncanson,  referred 
to  in  footnote  to  L.  R.  11  App.  Gas.  362. 
And  see  case  as  reported  in  1  Bell,  Com.  6th 
ed.  177. 

According  to  the  great  weight  of  Amer- 
ican authority,  there  being  nothing  to  in- 
dicate an  intent  to  the' contrary,  a  contract 
for  building  a  vessel  does  not  vest  any  prop- 
erty in  the  party  for  whom  it  is  agreed  to 
be  constructed  during  the  progress  of  the 
work,  nor  until  it  is  finishea  and  delivered, 
or  at  least  ready  for  delivery  and  approved 
by  the  purchaser;  and  this  is  true  although 
it  is  also  agreed  that  payments  shall  be 
made  to  the  builder  during  the  progress  of 
the  work,  and  payments  are  made  accord- 
ingly. 

— The  Poconoket,  67  Fed.  262,  affirmed  on 
other  grounds  in  28  U.  S.  App.  600,  70 
Fed.  640,  17  C.  C.  A.  309  (stating  rule) ; 

—The  John  B.  Ketcham  2d,  38  C.  C.  A. 
618,  97  Fed.  878,  holding  that  title  to  a 
ship  did  not  pass  before  completion  and  de- 
livery under  a  contract  for  the  construction 
thereof,  containing  no  provision  for  the  pay- 
ment of  the  purchase  price  as  the  work 
progressed,  or  for  the  superintendence  of 
60  L.R.A.(N.S.) 


the  work  by  the  purchaser,  although  there 
was  a  provision  for  the  payment  of  a  por- 
tion of  the  purchase  price,  which,  however, 
was  without  any  regard  to  the  proportion 
of  the  work  then  done; 

-—Hall  V.  Green,  1  Hurlst.  (Del.)  546,  71 
Am.  Dec.  96   (stating  rule) ; 

— Williams  v.  Jackman,  16  Gray,  514, 
holding  that  title  to  a  vessel  does  not  paaa 
under  a  contract  to  finish  the  same  and 
have  her  ready  for  sea  at  a  specified  time 
or  place,  the  purchaser  to  pay  an  agreed 
sum  when  the  vessel  is  completed  and  ready 
for  delivery,  and  also  to  advance  certain 
sums  from  time  to  time  amounting  to  less 
than  half  the  stipulated  price,  in  anticipa- 
tion of  the  completion  of  the  work,  such 
sums,  however,  not  being  credited  or 
measured  by  the  amount  of  work  done  or 
materials  furnished,  or  the  progress  made 
toward  the  final  fulfilment  of  the  contract, 
and  there  being  no  right  reserved  to  the 
purchaser  to  control  or  direct  the  work,  or 
exercise  any  superintendence  or  control  over 
it  during  its  progress; 

—Edwards  v.  Elliott,  36  N.  J.  L.  449, 
13  Am.  Rep.  463,  affirmed  on  other  grounds 
in  21  Wall.  632,  22  L.  ed  487,  holding  that 
under  the  ordinary  contract  to  build  a  ves- 
sel and  pay  the  purchase  price  in  instal- 
ments as  the  worK  progresses,  the  title  to 
the  vessel  remains  in  the  builder  until  it 
ih  completed,  and  either  delivered  to  the 
purchaser  or  appropriated  to  his  benefit,  set 
apart  for  him,  or  accepted  by  him.  It  ia 
held  that  creditors  of  the  builder  may  levy 
on  a  vessel  before  it  is  completed; 

— ^Low  V.  Austin,  20  N.  Y.  181,  holding 
that  under  a  contract  to  furnish  all  the  ma- 
terials and  build  a  steamboat  and  deliver 
it  before  a  certain  date,  payments  on  the 
purchase  price  to  be  made  as  the  work 
progressed,  balance  to  be  paid  either  in  cash 
or  by  promissory  note,  title  to  the  boat  does 
not  pass  until  iU  completion  and  delivery; 

—Tompkins  v.  Dudley,  26  N.  Y.  273,  82 
Am.  Dec.  349,  asserting  the  doctrine  that 
a  contract  for  building  a  vessel  or  other 
thing  in  esse  does  not  vest  any  property  in 
the  purchaser  during  the  progress  of  the 
work,  nor  until  it  is  finished  and  delivered. 
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from  conflicting  evidence,  it  is  a  question 
for  the  jury.  When  it  turns  upon  the  con- 
struction of  a  writing,  it  is  a  question  of 
law  for  the  cou3rt.  Caywood  v.  Timmons,  31 
Kan.  394,  2  Pac.  566;  Bailey  ▼.  Long,  24 
Kan.  90. 

Here  the  intent  of  the  parties  was  for 
the  court  to  determine-  from  the  correspond- 
eoce  comprising  the  contract  viewed  in  the 
circumstances  and  situation  of  the  parties. 
The  universal  rule  is  that  "a  contract  for 
the  sale  of  an  article  not  in  existence,  but 
to  be  manufactured,  is  an  executory  con- 
tract, under  which  no  property  in  the 
article  will  pass  during  the  progress  of 
the  work,  nor  until  the  article  is  complet- 
ed and  ready  for  delivery,  unless  a  con- 
trary intention  clearly  appears."     35  Cyc. 


209.  And  it  is  a  general  rule  in  sales  of 
goods  that  the  title  passes  to  the  buyer 
when  the  selection,  separation,  and  appro- 
priation is  complete  and  nothing  remains 
to  be  done  to  complete  the  contract.  Sepa- 
ration and  appropriation  are  not  always 
necessary.  Kingman  v.  Holmquist«  36  Kan. 
735,  59  Am.  Hep.  604,  14  Pac.  168.  It  is 
competent  for  the  parties  to  agree  that  the 
property  in  the  goods  shall  pass  to  the 
vendee  notwithstanding  sometliiiig  remains 
for  the  vendor  to  perform  before  actual 
delivery.  In  Bailey  v.  Long,  supra,  the 
contract  was  for  the  sale  of  a  certain  num- 
ber of  bushels  of  corn  to  be  gathered  out 
of  the  field,  and  it  was  held  that  title  re- 
mained in  the  vendor  until  the  corn  was 
gathered;    but    in    the    opinion    the    court  .■ 


or  at  least  ready  for  delivery  and  approved 
bv  him;  and  the  rule  is  the  same  although 
it  is  agreed  that  payments  shall  be  made  to 
the  builder  durine  the  progress  of  the  work, 
and  they  are  made  accordingly; 

—Andrews  v.  Durant,  11  N.  Y.  35,  62  Am. 
Dec  55,  stating  the  general  rule; 

— Merritt  v.  Johnson,  7  Johns.  476,  5  Am. 
Dec  289,  holding  that  title  to  a  boat  did 
not  pass  before  completion,  under  a  contract 
to  construct  the  same,  although  the  pur- 
chaser paid  instalments  on  the  purchase 
price  during  construction,  and  furnished 
some  of  the  materials;  and  hence  before 
ofMDpletion  the  boat  was  subject  to  execu- 
tion levy  by  creditors  of  the  seller; 

— Seymour  v.  Montgomery,  1  Keyes,  463, 
4  Abb.  App.  Dec.  207,  holding  ft  contract 
for  the  sale  of  an  interest  in  a  vessel,  made 
before  its  construction  had  been  commenced, 
to  be  executory  in  character,  and  to  pass 
no  title  or  interest  therein  although  a  por- 
tion of  the  purchase  price  is  paid;  and 
henoe  a  subsequent  purchaser  from  the 
builder  obtains  a  good  title  to  the  vessel; 

— Coiyell  ▼.  Perine,  6  Robt.  23,  holding 
that  under  a  contract  for  building  a  vessel, 
the  purchase  price  to  be  paid  as  the  work 
progresses,  for  the  amount  of  which  the 
parchaser  is  to  have  a  lien  upon  the  vessel, 
title  remains  in  the  builder  during  construc- 
tion, and  a  lien  for  materials  furnished 
will  take  precedence  over  the  lien  reserved 
bjr  the  purchaser; 

—Brown  v.  Morgan,  2  Bosw.  486,  holding 
that  under  a  contract  to  build  a  vessel  or 
I'pecified  parts  thereof,  the  title  remains  in 
t'lc  builder  until  it  is  completed  and  de- 
livered, althoufi^h  the  contract  contains  a 
provision  for  the  payment  of  the  purchase 
price  as  the  work  of  construction  pro- 
gresses; 

—Re  Derbyshire,  81  Pa.  18,  stating  the 
rule  that  title  to  a  vessel  to  be  constructed 
does  not  pas3  until  completion  and  delivery, 
although  by  the  terms  of  the  contract  of 
sale  the  purchase  price  is  to  be  paid  as  the 
work  progresses; 

—Scull  V.  Shakespear,  75  Pa.  297,  holding 
that,  under  a  contract  to  build  and  furnish 
the  hull  of  a  schooner  then  in  frame,  for  a 
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certain  sum  payable  in  instalments  as  the 
work  progresses,  title  does  not  pass  to  the 
purchaser  until  the  finishing  of  the  vessel 
and  the  delivery  of  possession;  and  hence 
prior  to  this  time  it  is  subject  to  a  lien 
for  materials  furnished  the  seller; 

-—Forsyth  v.  Dickson,  1  Grant,  Cas.  26, 
holding,  under  a  contract  to  construct  a 
steamboat  and  to  deliver  the  same  when 
completed  at  a  designated  place,  the  pur- 
chase price  to  be  paid  in  instalments  as  the 
work  of  construction  progresses,  that  no 
title  vests  in  the  purchaser  until  the  com- 
pletion and  delivery  of  the  boat; 

— Brown  v.  Haughton,  3  Pittsb.  15,  hold- 
ing that,  under  a  contract  to  build  boats 
for  another,  the  latter  person  agreeing  to 
advance  money  for  the  purchase  of  the  nec- 
essaiy  materials,  although  the  materials  are 
purchased  with  money  thus  advanced,  and 
are  used  in  the  construction  of  the  boats, 
nevertheless  the  title  to  the  boats  does  not 
vest  in  the  purchaser  without  delivery; 

— Haney  v.  The  Rosabelle,  20  Wis;  248, 
stating  the  general  rule. 

And  see  Johnson  v.  Hunt,  11  Wend.  135, 
holding  that  the  owner  of  land  upon  which 
a  building  is  being  erected,  under  an  agree- 
ment by  which  payments  are  to  be  made  as 
the  work  progresses,  acquires  no  title  to  the 
materials  brought  upon  the  premises  to  be 
used  in  the  building,  as  against  creditors 
of  the  builder  levying  upon  the  same  while 
stored  for  convenience  on  adjoining  prem- 
ises. In  general  this  note  does  not  include 
cases  passing  upon  the  construction  of  build- 
ing contracts  as  to  when  title  passes  thereto 
or  to  materials  intended  therefor. 

And  Brunswick-Balke  Collender  Co.  v. 
Herrick,  63  Vt.  286,  21  Atl.  918,  holds  a 
contract  to  manufacture  all  the  slate  taken 
from  the  manufacturer's  quarry,  a  part  of 
the  purchase  price  to  be  applied  upon  a  debt 
owing  by  the  manufacturer  to  the  purchaser 
for  money  advanced  under  the  contract  to 
enable  the  former  to  operate  the  quarrv,  and 
the  balance  to  be  paid  in  cash  upon  the  de- 
livery of  the  slate  on  board  cars  boxed  for 
shipment, — not  to  pass  title  to  the  property 
until  it  is  boxed  and  loaded,  and  the  pur- 
chaser is  not  entitled  to  maintain  replevin 


122 


kaksas  supreme  court. 


recognized  the  rule  that  the  intent  controls, 
and  that  the  parties  might  have  contracted 
for  a  passing  of  the  title  at  once,  notwith- 
standing there  remained  certain  things  to 
be  done  by  the  vendor. 

The  question  in  the  present  case  is  not 
free  from  difficulty.  The  intention  of  the 
parties  must  be  gathered  from  the  language 
of  the  contract  viewed  in  the  light  thrown 
upon  it  by  the  situation  of  the  parties  and 
the  circumstances  shown  by  the  evidence. 
The  Supreme  Court  of  the  United  States  in 
the  Elgee  Cotton  Cases  (United  States  v. 
VVoodruflf)  22  Wall.  180,  22  L.  ed.  863,  re- 
viewed the  English  cases  and  approved 
Lord  Blackburn's  two  rules  (Blackburn, 
Sales,  2d  ed.  235,  Canadian  ed.  p.  184), 
and  the  third  rule  laid  down  by  Benjamin 


(restated  in  Benjamin,  Sales,  5th  ed.  318). 
These  rules,  which  have  been  substantial- 
ly adopted  by  the  English  sales  act  (§  18), 
are  as  follows:  First.  **When,  by  the 
agreement,  the  vendor  is  to  do  anything 
to  the  goods  for  the  purpose  of  putting 
them  into  that  state  in  which  the  purehasc^r 
is  bound  to  accept  them,  or,  as  it  is  some- 
times worded,  into  a  deliverable  state,  the 
performance  of  those  things  shall,  in  the 
absence  of  circumstances  indicating  a  con- 
trary intention,  be  taken  to  be  a  condition 
precedent  to  the  vesting  of  the  property." 
Second.  "Where  anything  remains  to  be 
done  to  the  goods  for  the  purpose  of  as- 
certaining the  price,  as  by  weighing,  meas- 
uring, or  testing  the  goods,  where  the  price 
is  to  depend  on  the  quantity  or  quality  of 


therefor   as   against   an   assignee   in   insol- 
vency for  the  seller. 

And  see  also  Strong  v.  Dinniny,  175  Pa. 
586,  34  Atl.  919,  holding  that  under  a  con- 
tract for  the  sale  of  logs  to  be  cut  and 
banked  upon  a  certain  stream  during  the 
winter,  and  put  afloat  the  following  spring, 
the  purchase  price  to  be  paid  in  instalments, 
title  thereto  does  not  pass  to  the  purchaser 
when  the  logs  are  piled  upon  skids  upon 
the  bank  of  the  stream,  although  he  has 
made  payments  upon  the  purchase  price  and 
stamped  the  logs  with  his  mark;  and  hence 
tie  cannot  maintain  replevin  for  their  pos- 
session. 

Partial  payments  on  account  of  lumber 
sold,  to  be  delivered  and  measured  at  a 
designated  place,  have  no  effect  to  pass 
title  where  there  is  no  delivery  of  lumber 
accompanying  the  same,  and  possession  re- 
mains in  the  seller.  Mitchell  v.  Com.  37 
I'a.  187. 

A  contract  for  the  sale  of  all  the  seller's 
entire  cut  of  lumber,  the  lumber  to  be 
measured,  inspected,  and  delivered,  and  ad- 
vances* to  be  made  thereon,  does  not  pass 
title  to  the  purchaser  merely  upon  the  pil- 
ing of  the  lumber  and  the  purchaser's  mak- 
ing the  advances  thereon  based  upon  the 
lumber  piled.  Hart  v.  Livermore  Foundry 
Mach.  Co.  72  Miss.  809,  17  So.  769. 

A  contract  for  the  sale  of  lumber  to  be 
cut  by  the  seller  and  piled  for  a  period  of 
time,  and  then  delivered,  passes  no  title  to 
the  purchaser  until  such  delivery,  although 
he  makes  advances  upon  the  purchase  price, 
and  the  loss  of  the  lumber  while  piled  falls 
upon  the  seller.  Hendricks  v.  Mocksville 
Furniture  Co.  156  N.  C.  569,  72  S.  E.  592. 

But  see  upon  this  point  Gage  Lumber  Co. 
V.  McEldowney,  124  C.  C.  A.  641,  207  Fed. 
255,  holding  that  a  provision  in  a  contract 
for  the  sale  of  lumber  to  be  manufactured, 
for  the  making  of  advances  thereon  by  the 
purchaser  as  the  lumber  was  piled  on  sticks, 
if  not  passing  title  to  the  lumber  so  piled, 
at  least  gave  to  the  purchaser  an  equitable 
lien    upon    the    lumber    piled    for    advances 
which   he   had   made,   which    was    valid   as  \ 
against  the  trustee  in  bankruptcy    of    the  j 
seller. 
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Under  a  contract  to  sell  and  deliver  cer- 
tain lumber  on  hand  and  the  output  of  a 
mill  for  a  certain  period  of  time,  the  pur- 
chaser to  advance  a  portion  of  the  purchase 
price  when  the  lumber  is  piled,  title  passes 
when  the  lumber  is  piled,  estimated  by  the 
purchaser,  marked  with  his  initials,  and  the 
agreed  portion  of  the  purchase  price  paid. 
Creelman  Lumber  Co.  v.  DeLisle,  107  Mo. 
App.  615,  82  S.  W.  205. 

And  see  Rattary  v.  Cook,  50  Ala.  352, 
holding  that,  under  a  contract  to  saw  lum- 
ber, payment  therefor  to  be  made  in  ad- 
vance by  the  purchaser  in  a  designated 
manner,  where  the  lumber  is  sawed  and  de- 
posited by  the  seller  on  the  bank  of  a 
stream,  and  notice  thereof  given  to  the  pur- 
chaser that  it  is  at  his  risk,  title  passes, 
and  where  the  purchaser  removes  the  lum- 
ber, although  the  seller  objects  thereto,  he 
is  not  liable  to  the  latter  for  a  conversion 
thereof. 

And  Mt.  Hope  Iron  Co.  v.  Buffinton,  103 
Mass.  62,  holding  that  where  an  engine  was 
built  under  a  contract  that  it  was  to  be  in 
part  paid  for  as  its  construction  progressed 
and  the  balance  to  be  paid  when  it  was 
finished  in  a  satisfactory  manner;  it  to  be 
delivered  at  the  purchaser's  dock,  and  the 
latter  then  to  transport  it  to  his  plant  and 
install  it,  except  that  the  seller  shall  fur- 
nish any  skilled  labor  for  that  purpose  or 
to  start  it, — ^title  to  the  engine  passes  upon 
its  delivery  at  the  purchaser's  dock,  as 
against  attaching  creditors. 

VI.  Whether  title  p€isses  upon  compfe- 
tion  or  production  of  article. 

Ordinarily  a  contract  for  the  making  of 
a  chattel  does  not  of  itself  vest  the  prop- 
erty in  the  chattel  when  completed,  in  the 
person  giving  the  order.  Wilkins  v.  Brom- 
head,  6  Mann.  &  G.  963,  7  Scott,  N.  R.  921, 
13  L.  J.  C.  P.  N.  S.  74,  8  Jur.  83. 

A  contract  for  the  manufacture  of  arti- 
cles to  be  fitted  to  a  house  or  ship  will  not 
pass  the  property  by  the  mere  manufacture 
of  the  articles  according  to  contract.  Anglo- 
Egvptian  Nav.  Co.  v.  Rennie,  L.  R.  10  C. 
P.  271,  12  Moak.  Eng.  Rep.  345,  44  L.  J.  C. 
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the  goods,  the  performance  of  these  things 
shall  also  be  a  condition  precedent  to  the 
transfer  of  the  property,  although  the  in* 
dividual  goods  be  ascertained,  and  they 
are  in  the  state  in  which  they  ought  to 
be  accepted."  Third.  ''Where  the  buyer 
is  by  the  contract  bound  to  do  anything  as 
a  consideration,  either  precedent  or  con- 
current, on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass 
until  the  condition  be  fulfilled,  even  though 
the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer."  p.  188. 
The  Supreme  Court  of  the  United  States 
applied  these  rules  to  a  contract  for  a  sale 
nf  certain  crops  of  cotton  "numbering  about 
2.100  bales,"  to  be  delivered  at  a  certain 
laDdiog  and  to  be  paid  for  when  weighed, 


the  buyer  to  furnish  bagging,  rope,  and 
twine  necessary  to  bale  the  cotton  un- 
ginned,  the  cotton  to  be  from  the  date  of 
the  contract  "at  the  risk"  of  the  buyer. 
At  the  time  of  the  making  of  the  contract 
the  cotton  baled  was  stored  under  cover. 
About  20  bales  (not  baled)  were  in  a  gin- 
house  10  miles  from  the  landing.  The  buy- 
er at  once  employed  and  paid  a  person  to 
watch  and  care  for  the  cotton,  who  per- 
formed his  duties  until  the  cotton  wuh 
seized  by  the  United  States  authorities. 
Notwithstanding  the  provision  that  the 
cotton  should  be  at  the  buyer's  risk  from 
the  time  the  contract  was  entered  into,  the 
court  held  that  the  contract  was  executory 
only,  and  that  no  title  passed  to  the  buyer. 
In   the   opinion   the   court   referred    to   the 


P.  X.  S.  130,  32  L.  T.  N.  S.  487,  23  Week. 
Rep.  626. 

It  has  been  said  that  under  a  contract  to 
make  an  article  for  a  given  price,  in  the 
abscDce  of  all  circumstances  from  which  a 
contrary  conclusion  may  be  inferred,  the 
2fDeral  rule  is  that  no  property  passes  in 
the  chattel  until  it  is  completed  and  ready 
for  delivery.  Wood  v.  Bell,  6  El.  &  Bl.  772, 
2  Jur  X.  S.  349,  25  L.  J.  Q.  B.  N.  S.  148. 
It  must  be  completed  and  delivered  or  ready 
to  be  delivered.  Williams  v.  Jackman,  16 
Gray,  514 ;  Pusey  &  J.  Co.  v.  Dodge,  3  Penn. 
(Del.)  63,  49  Atl.  248;  Schneider  v.  Wester- 
man,  25  111.  514. 

To  the  same  effect  are — 

— ^I'larkson  ▼.  Stevens,  106  U.  S.  505,  27 
L.  ed.  139.  1  Sup.  Ct.  Rep.  200,  holding  that, 
ander  a  contract  to  supply  lumber  and  ma- 
terials and  make  a  chattel,  no  property 
parses  to  the  purchases  until  the  chattel  is 
completed  and  delivered,  or  ready  to  be 
delivered,  unless  the  contrary  is  expressed 
in.  or  fairly  implied  from  the  terms  of,  the 
contract; 

— West  Jersey  R.  Co.  v.  Trenton  Car 
Works  Co.  32  N.  J.  L.  517,  holding  tliat  in 
the  case  of  an  executory  contract  for  the 
^le  of  railroad  cars  to  be  manufactured,  al- 
though the  contract  price  is  paid  in  advance, 
no  title  passes  until  they  are  finished,  and 
either  delivered  to  the  purchaser,  appropri- 
atni  to  his  benefit,  set  apart  for  or  accepted 
bv  him.  And  even  though  the  purchaser 
f>btains  possession  of  the  completed  car,  his 
title  is  not  good  as  against  a  purchaser  of 
the  unfinished  car.  who  subsequently  com- 
pl^'ted  it  in  compliance  with  the  original 
(^ntract.  but  who  did  not  consent  to  this 
appropriation.  This  case  is  approved  in 
Kdwards  v.  Elliott,  36  N.  J.  L.  449,  13  Am. 
Rep.  463.  affirmed  on  other  grounds  in  21 
Wall.  532,  22  L.  ed.  487,  holding  that  cred- 
itors of  the  builder  of  a  vessel  may  properly 
Iwy  thereon  before  the  vessel  is  completed, 
although  the  purchaser  has  paid  instalments 
on  the  purchase  price ; 

—Interstate  S.  B.  Co.  v.  First  Nat.  Bank, 
87  Hun,  93,  33  N.  Y.  Supp.  966,  holding  title 
not  to  pass  in  a  steamer  to  be  built  until 
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it  is  finished  and  delivered,  or  ready  to  be 
delivered,  and  approved  by  the  purchaser; 

— ^The  Etna  v.  Treat,  15  Ohio,  585,  where- 
in it  is  said  that,  under  a  contract  to  build 
a  vessel  and  deliver  her  at  a  certain  time, 
the  vessel  remains  the  property  of  the 
builder  prior  to  such  delivery; 

—Mitchell  V.  Com.  37  Pa.  187,  holding  a 
contract  to  purchase  lumber  to  be  paid  for 
in  instalments,  and  counted  by  measurement 
at  the  place  where  sold,  not  to  vest  title  in 
the  purchaser  until  the  lumber  is  delivered, 
as  against  creditors  of  the  seller  levying 
thereon  while  piled  near  his  mill; 

— Low  V.  The  Clarence  S.  Bement,  2  Pa. 
Co.  Ct.  430,  wherein  it  is  said  that  an  agree- 
ment by  a  manufacturer  for  the  sale  of  an 
article  thereafter  to  be  made  passes  no  title 
without  delivery,  as  against  a  subsequent 
bona  fide  purchaser  for  value; 

— Bobbins  v.  Chipman,  1  Utah,  335,  hold- 
ing a  contract  for  the  sale  of  wool  on  sheep 
not  to  vest  title  in  the  purchaser  until  the 
wool  is  either  delivered  to  him,  or  ap- 
propriated to  his  benefit,  or  set  apart  for 
and  accepted  by  him. 

Under  a  contract  for  the  sale  of  all  the 
peppermint  oil  raised  and  manufactured  by 
the  seller  during  a  season,  title  passes  to  the 
purchaser  when  the  oil  is  bottled,  although 
it  is  never  actually  delivered  to  him. 
Langton  v.  Higgins,  28  L.  J.  Exch.  N.  S.  252, 
4  Hurlst.  &  N.  402,  7  Week.  Rep.  489. 

Vll.  Necessity   of  some  act   of  appro- 

priation, 

a.  In  general. 

When  title  to  an  article  to  be  produced  or 
manufactured  does  not  pass  upon  the  com- 
pletion of  the  contract  or  prior  thereto,  it 
is  generally  held  that,  in  order  to  pass  the 
title,  the  property  must  be  appropriated 
to  the  contract.  As  will  be  hereafter  shown, 
this  appropriation  may  be  eflFected  by  the 
terms  of  the  contract  itself,  by  which  the 
property,  upon  coming  into  existence,  at 
once  becomes  the  property  of  the  purchaser 
without  further  act  by  the  parties.  It  may 
also  be  efTocted  by  a  mutual  act  of  the  par- 
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fact  that  some  of  the  American  courts  have 
refused  to  follow  the  English  courts  in 
respect  of  the  requirements  of  the  second 
rule  supra,  and  hold  that  specification  of 
the  goods  is  sufficient  to  pass  the  property, 
though  the  obligation  still  rests  upon  the 
seller  to  ascertain  the  exact  price  by  weigh- 
ing before  delivery;  citing  Kimberly  v. 
Patchin,  19  N.  Y.  330,  75  Am.  Dec.  334; 
Russell  V.  Carrington,  42  N.  Y.  118,  1  Am. 
Rep.  498,  where  sales  of  a  specific  grain 
consisting  of  part  of  a  larger  bulk  were 
held  to  pass  the  title  without  actual  sepa- 
ration or  delivery.  And  this  court  in 
Howell  V.  Pugh,  27  Kan.  702,  held  that  a 
sale  of  a  crop  of  wheat  in  stacks  undivided, 
and  of  o'ther  crops  growing  in  the  field 
undivided,   passed  the  title  to  the  buyer, 


where  such  was  the  intention  of  the  parties. 
Again,  in  Kingman  v.  Holmquist,  supra, 
the  contract  was  for  the  sale  of  25,000 
hedge  plants  tied  up  in  bundles,  each  con- 
taining 250  plants.  The  sale  was  out  of 
an  ascertained  lot  of  82,000.  It  was  held 
that  a  selection  and  a  separation  were  un- 
necessary, and  that  the  property  passed 
to  the  buyer.  In  the  opinion,  referring  to 
the  rule  laid  down  by  Benjamin  in  his  trea- 
tise on  Sales,  it  was  said  that  "the.  weight 
of  recent  American  authority  sustains  the 
proposition  that  when  property  is  sold  to 
be  taken  out  of  a  specific  mass  of  uniform 
quality,  the  title  will  pass  at  once  upon 
the  making  of  the  contract,  if  tliat  appears 
to  be  the  Intention  of  th«  parties."  p.  739. 
The  case  is  cited  by  the  editor  of  the  Am. 


ties,  but  no  act  of  the  purchaser  where  not 
expressly  or  impliedly  assented  to  by  the 
seller  will  suffice  to  pass  the  title. 

Where,  by  the  terms  of  a  contract  for  the 
sale  of  an  article  to  be  produced  or  manu- 
factured, anything  remains  to  be  done  be- 
tween the  buyer  and  seller  in  relation  to 
the  thing  sold,  or  where  the  quantity  is  to 
be  determined  in  order  to  fix  the  price,  un- 
less it  is  to  be  done  by  the  vendee  alone,  a 
sale  is  not  completed.  Snyder  v.  Tibbals,  32 
Iowa,  447. 

A  contract  for  the  sale  of  an  article  to  be 
manufactured  is  executory,  and  ordinarily 
no  title  passes  until  it  is  completed  and 
notice  given  to  the  purchaser,  or  some  act 
done  by  the  seller  designating  it  as  the 
article  sold,  either  by  setting  it  apart,  mark- 
ing it,  or  some  other  similar  act.  Fordice 
V.  Gibson,  129  Ind.  7,  28  N.  E.  303. 

To  pass  title  to  an  article  produced  or 
manufactured  under  a  contract  for  the  sale 
thereof,  notice  to  remove  it  must  be  given, 
or  some  other  such  act  must  be  performed 
showinff  its  appropriation  to  the  contract. 
Sclmeider  v.  Westerman,  25  IlL  514. 

Under  a  contract  for  the  purchase  of  a 
quantity  of  cotton  to  be  acquired  by  the 
seller,  title  to  the  cotton  subsequently  pur- 
chased by  the  seller  to  apply  on  this  con- 
tract does  not  pass  'to  the  purchaser  until  it 
has  been  in  some  manner  so  appropriated  to 
the  contract  that  the  seller  cannot  lawfully 
.divert  it.  Block  v.  Shaw,  78  Ark.  511,  95 
S.  W.  806. 

Under  a  contract  to  manufacture  pig  iron 
of  a  certain  quality,  thereafter  to  be  de- 
livered, title  does  not  pass  when  the  iron 
is  manufactured  and  piled  on  the  wharf  of 
the  seller,  but  not  marked  or  in  any  way 
appropriated  to  the  contract,  and  hence  it 
is  subject  to  levy  by  creditors  of  the  seller. 
First  Nat.  Bank  v.  Crowley,  24  Mich.  492. 

But  where,  after  a  crop  is  grown  upon 
land  described  in  a  contract  for  the  sale  of 
a  crop  to  be  grown  thereon,  without  desig- 
nating the  crop,  the  seller  separates  and  sets 
it  apart  with  the  intention  and  purpose 
thereby  to  deliver  it  to  the  purchaser  in  ful- 
filment of  the  contract,  this  appropriation 
will  pass  the  title  to  the  latter.  Farmers' 
50  L.R.A.(N.S.) 


Nat.  Bank  v.  Coyner,  44  Ind.  App.  335,  88 
N.  E.  856. 

Under  a  contract  for  the  sale  of  all  the 
peppermint  oil  raised  and  manufactured  by 
the  seller  durine  a  season,  title  passes  to 
the  purchaser  when  the  oil  is  bottled,  al- 
though it  is  never  actually  delivered  to  him. 
Lan^on  v.  Higgins,  28  L.  J.  Exch.  N.  S. 
252,  4  Hurlst.  &  N.  402,  7  Week.  Rep.  489. 

And  see  Bates  v.  Conkling,  10  Wend.  389, 
holding  that  under  a  contract  to  purchase 
all  the  boards  made  out  of  certain  logs  at 
an  agreed  price  to  be  paid  when  the  boards 
are  sawed,  title  passes  when  tne  boards  are 
sawed,  piled,  and  a  notice  thereof  ^ven  to 
the  purchaser,  and  the  purchase  price  paid, 
and  they  are  not  subject  to  levy  oy  a  cred- 
itor of  the  seller. 

b.  Appropriation  Zh/  terms  of  eontraet. 

See  infra,  "Tender  or  delivery  and  accept- 
ance," and  ''Where  contract  commits  buyer 
to  acceptance." 

Where,  by  the  contract  itself,  the  seller 
appropriates  to  the  purchaser  a  specified 
chattel,  and  the  latter  thereby  a^ees  to 
take  that  chattel  and  pay  the  stipulated 
price,  the  parties  are  then  in  the  same  situ- 
ation as  tney  would  be  after  a  delivery  of 
goods  in  pursuance  of  a  j;eneral  contract; 
the  appropriation  is  equivalent  to  a  de- 
livery, and  the  assent  of  the  purchaser  to 
take  the  specified  chattel  and  pay  the  price 
is  equivalent  to  his  acceptance.  The  effect 
of  the  contract  therefore  is  to  vest  the  prop- 
erty in  the  purchaser.  Acme  Food  Co.  v. 
Older,  64  W.  Va.  255,  17  L.R.A.(NJS.)  807, 
61   S.  E.  235    (rule  stated). 

It  has  been  held  that  the  sale  of  a  crop 
yet  to  be  planted  will  take  effect  the  moment 
the  crop  appears,  and  the  title  vests  poten- 
tially from  the  time  of  the  bargain,  and 
actually  as  soon  as  the  subject  arises. 
Brigffs  V.  United  States,  143  U.  S.  346,  36 
L.  eS.  180,  12  Sup.  Ct.  Rep.  391;  Andrew  v. 
Newcomb,  32  N.  Y.  417.  And  see  Bellows  v. 
Wells,  36  Vt.  599,  applying  the  rule  where 
the  sale  was  by  the  lessee  to  the  lessor  aa 
security.  , 

And  in  Grantham  v.  Hawley,  Hobart,  132, 
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&  Eng.  Ene.  of  Law,  with  others  from  New 
York,  New  Jersey,  Minnesota,  Iowa,  and 
Florida,  holding  that  where  the  sale  is  of 
a  certain  quantity  of  goods  which  consti- 
tates  a  portion  of  a  designated  and  uniform 
mass,  the  title  will  pass  without  a  separa- 
tion or  appropriation;  but  the  editor  de- 
clares that  "this  view  is  supported  neither 
by  principle  nor  the  weight  of  authority." 
24  Am.  t  Eng.  Ene.  Law,  1055.  In  the 
opinion  in  the  Elgee  Cotton  Cases,  supra, 
the  court  declined  to  rest  the  decision 
merely  on  the  ground  that  the  cotton  was 
not  weighed  or  delivered,  and  expressly 
held  that  it  waa  unnecessary  to  decide  that 
qnestion.  The  ground  of  the  dechsion  that 
no  title  to  the  cotton  passed  to  the  buyer 
was  that  when  the   loss  occurred  all  the 


property  contracted  for  was  not  in  a  de- 
liverable state.  In  the  opinion  it  was  said 
that  the  buyer  "was  not  bound  to  receive 
any  unless  the  whole  was  ginned,  baled, 
and  bagged.  The  contract  was  entire."  p. 
189. 

The  defendant  urges  that  the  stipulation 
for  insurance  of  the  egg  meats  by  the  plain- 
tiff at  the  latter's  expense  warrants  the 
inference  that  until  January  1st  the  title 
to  the  goods  was  in  the  seller.  The  infer- 
ence to  be  drawn  from  the  assumption  by 
one  of  the  parties  of  the  risk  of  loss  before 
delivery  of  the  goods  has  frequently  been 
considered  by  the  courts.  In  Martineau  v. 
Kitching,  L.  R.  7  Q.  B.  436,  41  L.  J.  Q.  B. 
N.  S.  227,  26  L.  T.  N.  S.  336,  20  Week. 
Rep.   769,   the  contract  provided   that  the 


the  eonrt  remarks  that  he  that  hath  land 
may  grant  all  fruits  that  may  arise  upon  it 
after,  and  the  property  shall  pass  as  soon 
as,  the  fruits  are  extant. 

A  sale  of  cheese  to  be  made  from  the 
cows,  and  the  products  to  be  raised,  upon 
the  premises  tiien  demised  to  the  seller, 
rests  the  property  in  the  purchaser  (the 
lessor  of  the  premises)  the  moment  it  comes 
into  existence,  as  against  a  creditor  of  the 
seller  levying  upon  such  property.  Van 
Hoozer  t.  Cory,  34  Barb.  9. 

A  contract  to  sell  the  first  female  colt 
produced  by  a  certain  mare  vests  the  title 
in  the  purchaser  upon  the  birth  of  such 
colt,  ana  he  may  maintain  trover  therefor. 
Fonville  v.  Casey,  6  N.  C.  (1  Murph.)  389, 
4  Am.  Dee.  659. 

The  contract  may  also  appropriate  the 
lubject-matter  thereof  when  produced  or 
finished  without  any  act  of  the  parties,  as 
where  it  is  for  the  sale  of  all  of  a  certain 
article  manufactured  by  the  seller  in  a 
given  time.  Such  a  provision  indicates  an 
intention  of  the  parties  to  appropriate  the 
article  to  the  contract  as  it  is  manufactured, 
whereas  a  sale  of  a  portion  of  all  the  arti- 
cle manufactured  during  a  certain  period 
of  time  leaves  to  the  seller  the  right  of  ap- 
propriation, and  title  does  not  pass  until 
nich  appropriation,  either  with  or  without 
the  consent  of  the  purchaser,  as  the  contract 
as  a  whole  may  require. 

In  Whitcomb  v.  Whitney,  24  Mich.  486, 
the  distinction  is  made  between  a  case  where 
the  seller  need  not  turn  over  any  particular 
article  manufactured  in  order  to  comply 
with  the  terms  of  sale,  and  a  case  where 
the  article  becomes  appropriated  to  the  con- 
tract from  the  time  of  its  completion  and 
cannot  be  diverted  by  the  manufacturer 
without  violating  his  contract  obligation. 
In  this  ease  the  contract  construed  was  the 
»a!e  of  all  the  lumber  of  a  certain  grade 
which  the  manufacturer  should  make  the 
following  season,  and  it  was  held  that  the 
contract  came  within  the  latter  class. 

A  similar  case  is  Williams  v.  Chapman, 
118  N.  C.  943,  24  S.  E.  810,  holding  that 
a  contract  to  sell  and  deliver  all  of  a  cer- 
tain article  w4iich  the  manufacturer  shall 
50  LJLA.(N.S.) 


make  during  a  certain  period  passes  title 
to  the  purchaser  as  the  article  is  made,  and 
although  remaining  on  the  premises  of  the 
seller  the  same  does  not  pass  by  an  assign- 
ment by  the  manufacturer  for  the  benefit  of 
creditors. 

This  is  also  the  holding  in  Allen  v. 
Greenwood,  147  Wis.  626,  133  N.  W.  1094, 
where  the  court,  in  construinff  a  contract 
for  the  sale  of  aJl  staves  cut  during  a  cer- 
tain season,  to  be  delivered  at  a  specified 
place,  there  to  be  inspected,  culled,  and 
counted  by  the  purchaser,  to  vest  title  in 
the  purchaser  upon  delivery,  although  no 
inspection,  culling,  or  counting  was  had, 
pointed  out  that  by  the  terms  of  the  con- 
tract the  purchaser  was  to  make  no  selec- 
tion. 

Where  it  appears  that  the  article  is  es- 
pecially made  and  intended  for  no  person 
other  than  the  one  ordering  it,  and  not  in- 
tended by  the  manufacturer  for  his  own  use, 
or  for  sale  in  the  market  generally,  the  arti- 
cle becomes  the  property  of  the  purchaser 
upon  its  completion.  Acme  Food  Co.  v. 
Older,  64  W.  Va.  255,  17  L.R.A.(N.S.)  807, 
61  S.  £.  235   (rule  stated). 

Thus,  under  a  contract  to  manufacture  a 
specific  article,  it  has  been  held  that  where 
the  article  is  completed,  the  seller  has  fully 
performed  on  his  part,  and  if  the  purchaser 
refuses  to  accept  ifie  article,  the  seller  may 
hold  it  for  him  and  recover  the  purchase 
price.  Black  River  Lumber  Co.  v.  Warner, 
93  Mo.  374,  6  S.  W.  210.  And  see  to  the 
same  effect,  St.  Louis  Range  Co.  v.  Kline- 
Drummond  Mercantile  Co.  120  Mo.  App. 
438,  96  S.  W.  1040;  and  see  also  Donnell 
V.  Heam,  12  Daly,  230,  wherein  it  is  said 
that  such  a  contract  is  a  contract  for  work 
and  materials,  rather  than  one  for  the  sale 
of  personal  property.  In  general,  whsre 
contracts  similar  in  character  to  the  above 
are  construed  to  be  contracts  for  work  and 
labor,  rather  than  of  sale,  the  case  making 
this  construction  is  not  included  herein. 

In  Higgins  v.  Murray,  73  N.  Y.  252,  in 
construing  a  contract  for  the  manufacture 
of  tents  of  a  specified  kind  and  dimensions, 
the  court  said  that  an  action  for  the  pur- 
chase price  was  not  strictly  for  the  sale  of 
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goods  were  to  be  "at  the  seller's  ri^k  for 
two  months."  The  goods  had  been  paid 
for  in  advance  of  being  weighed,  the 
amount  to  be  adjusted  and  settled  when 
the  goods  came  to  be  weighed  on  delivery; 
and  the  purchaser  had  taken  part  of  thqm. 
The  residue  was  destroyed  by  fire  after  the 
lapse  of  two  montlis  and  before  being 
weighed.  Cockburn,  Cli.  J.,  held  tnat  the 
property  passed  to  the  buyer  because  the 
goods  were  specific,  and  the  intention  clear- 
ly was  that  the  property  should  not  depend 
upon  the  weigliing.  The  fact  tliat  the  con- 
tract expressly  provided  that  the  goods 
should  be  at  the  seller's  risk  for  two  months 
was  held  to  raise  the  presumption  that  the 
property  should  be  in  the  buyer,  as  other- 
wise such  a  provision  would  be  unnecessa- 


ry. Commenting  upon  that  case,  the  edit- 
or of  Benjamin  on  Sales,  5th  ed.,  uses  this 
language:  **It  is  a  fair  inference  from  the 
judgment  of  Cockburn,  Ch.  J.,  that  where 
the  risk  is  assumed  by  a  party  who  is  at 
the  time  of  tlie  contract  the  owner  of  the 
goods,  as  a  seller  who  has  agreed  to  sell, 
this  fact  is  evidence  that  it  is  not  intend- 
ed that  he  shall  remain  owner;  that  the 
property  is  intended  to  pass.  Otherwise 
such  a  provision  would  be  unnecessary,  as 
the  risk  prima  facie  attaches  to  the  owner- 
ship."    p.  404. 

And  in  the  Elgee  Cotton  Cases,  supra,  the 
United .  States  Supreme  Court  expressly 
approved  the  reasoning  of  Cockburn,  Cli. 
J.,  in  Martineau  '  v.  Kitching,  and,  as  we 
have  seen,  applied  it  to  the  case  of  a  buyer 


the  article  manufactured,  but  for  the  work, 
lumber,  and  materials  performed  and  used 
in  its  manufacture,  and  hence  the  contract 
was  not  within  the  statute  of  frauds;  and 
it  is  said  that  where  no  place  of  delivery 
is  specified  in  the  contract,  the  manufac- 
turer is  entitled  to  enforce  the  obligation 
of  the  purchaser  upon  completing  the  arti- 
cle, and  where  he  ships  tne  same  at  the 
purchaser's  request  and  under  his  direc- 
tion, it  is  at  the  latter's  risk,  although  the 
shipment  is  c.  o.  d. 

In  Updyke  v.  Henry,  14  111.  378,  a  dis- 
tinction is  made  between  a  general  contract 
to  make  for  a  purchaser  several  wagons 
within  a  stated  time,  and  a  contract  to  sell 
the  same  number  of  the  wagons  that  should 
be  first  made,  or  particular  wagons  to  be 
made  out  of  specific  materials,  and  it  is 
Baid  that  under  a  contract  of  the  kind  first 
mentioned,  the  title  to  the  wagons  does  not 
vest  in  the  purchaser  upon  their  completion, 
but  there  must  be  also  a  delivery,  or  they 
must  be  designated  as  the  ones  he  should 
receive  under  the  contract.  Under  a  con- 
tract of  the  other  character,  however,  the 
wagons  when  finished,  without  further  act 
of  the  seller,  become  the  property  of  the 
purchaser. 

And  where  an  article  to  be  made  accord- 
ing to  a  certain  style  and  pattern  is  com- 
pleted and  notice  given  the  purchaser,  it 
has  been  held  that  wliere  the  contract  does 
not  contemplate  a  delivery,  he  is  bound  to 
take  it  away  and  pay  tlie  contract  price, 
for  the  right  of  property  passes  to  him  on 
receipt  of  the  notice.  Ballentine  v.  Robin- 
son, 48  Pa.  177. 

^^^lere  an  article  is  ordered  to  be  made 
within  a  specified  time,  and  the  article  is 
finished  within  this  time,  an  offer  to  de- 
liver is  not  necessary  where  the  purchaser 
is  notified  that  the  article  is  ready,  and 
he  makes  no  objection  thereto  on  the  ground 
of  failure  to  deliver.  Mclntyre  v.  Kline, 
30  Miss.  381,  64  Am.  Dec.  163. 

It  has  been  asserted  that,  even  in  the 
case  of  articles  manufactured  expressly  for 
a  party,  the  title  passes  only  upon  comple- 
tion according  to  the  contract,  and  delivery 
or  tender  of  deliverv.  Fordice  v.  Gibson,' 
50  L.R.A.(N.S.) 


129   Ind.   7,   28   N.   E.    303.      This   precise 
point,  however,  was  not  involved. 

c.  Necessity  of  consent  of  seller  to  ap» 

ppopriation. 

When  title  does  not  pass  upon  completion 
of  the  article  manufactured  or  produced 
under  a  contract  of  sale,  and  it  is  not  ap- 
propriated to  the  contract  by  the  terms 
thereof  without  action  by  the  seller,  the 
purchaser  cannot,  by  obtaining  possession 
of  the  property  without  the  consent  of  the 
seller  (West  Jersey  R.  Co.  v.  Trenton  Car 
Works  Co.  32  N.  J.  L.  517),  or  by  posses- 
sory action  against  the  seller  (Goodman  v. 
Kennedy,  10  Xcb.  270,  4  N.  W.  987;  Snyder 
V.  Tibbals,  32  Iowa,  447;  Deutsch  v.  Dun- 
ham, 72  Ark,  141,  105  Am.  St.  Rep.  21,  78 
S.  W.  767),  vest  the  title  in  himself. 

And  see  to  the  same  effect — 

— Snyder  v.  Tibbals,  32  Iowa,  447,  hold- 
ing that  title  to  crops  does  not  pass  under 
a  contract  for  the  sale  of  all  crops  grown 
by  the  seller  on  certain  described  land,  to 
be  delivered  by  him,  he  to  be  paid  the 
fair  market  value  at  the  time  the  same 
are  ready  for  market.  Hence,  the  purchaser 
cannot  maintain  replevin  for  such  crops 
before  delivery  to  him,  as  against  an  execu- 
tion creditor  of  the  seller  levying  upon  the 
same  while  a  portion  was  in  stacks  and  a 
portion  still  growing; 

—Petten^iU  v.  Merrill,  47  Me.  109,  hold- 
ing that  an  order  for  the  manufacture  of  a 
small  boat  does  not  affect  the  title  there- 
to; that  the  title  remains  in  the  manu- 
facturer after  the  boat  is  completed,  and 
the  purchaser  cannot  maintain  replevin  for 
it; 

— Goodman  v.  Kennedy,  10  Neb.  270.  4 
N.  W.  087,  holding  that  a  contract  for  the 
sale  of  certain  patent  medicine  to  be  manu- 
factured in  a  designated  territory  exclusive- 
ly for  the  purchaser,  payment  to  be  made  on 
delivery  at  a  designated  place,  does  not  pass 
title  to  the  purchaser  before  delivery,  and 
upon  a  refusal  by  the  seller  to  deliver  ac- 
cording to  his  contract,  the  purchaser  can- 
not maintain  replevin  for  the  property: 

— Dodworth  v.  Jones,  4  Duer,  20l)  hold- 
ing that  where  the  composer  of  a  musical 
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vbo  awumed  all  risk,  and  from  this  fact 
the  court  drew  the  inference  that  it  was ' 
the  intention  that  the  property  should  not , 
pa.HS  to  him.  In  the  opinion  it  was  said: 
"it  must  be  admitted  that  when  a  contract 
of  sale  has  transmitted  the  property  in  its 
'ii^ject  to  the  buyer,  the  law  determines, 
in  the  absence  of  agreement  to  the  contrary, 
tliat  the  risk  of  loss  belongs  to  him.  This 
is  a  consequence  of  his  ownership,  though 
andoubtedly  the  property  may  be  in  one 
aod  the  risk  in  another.  But  it  needs  no 
a^eoment  that  the  buyer  shall  take  the 
n^k,  if  it  is  intended  the  ownership  shall 
iai»s  to  him.  Hence  the  stipulation  that 
the  cotton  should  be  at  the  risk  of  Lobdell 
after  the  date  of  the  contract,  instead  of 
showing  an  intention   of  the   parties   that 


the  right  of  property  should  pass  to  him, 
seems  rather  to  indicate  a  purpose  that 
the  ownership  should  remain  unchanged. 
Elfie  why  introduce  a  provision  totally  un- 
necessary?" 22  Wall.  194.  With  respect 
of  insurance  there  seems  to  be  much  di- 
versity of  opinion,  although  it  is  difficult 
to  discover  any  ground  for  a  different  in- 
ference than  w^ould  arise  from  an  assump- 
tion of  the  risk  of  loss.  It  is  said  in  Ben- 
jamin on  Sales,  5th  ed.,  that  "the  fact  that 
one  party  or  the  other  is  to  insure  the 
goods  is  material  to  the  determination  of 
the  question  on  whom  the  risk  is  to  fall.'* 
p.  404. 

The  leading  English  case  is  Anderson  v. 
Morice,  L.  R.  1  App.  Cas.  713,  44  L.  J.  C. 
P.  N.  S.  341,  Exch.  Oh.  L.  R.  10  C.  P.  609, 


work  employed  printers  to  furnish  stereo- 
tyye  plates  and  print  the  work,  and  the 
'itter,  not  being  stereotypera,  employed 
^tcreotypers  to  nimish  the  material  and 
prepare  the  plates,  although  the  full  price 
is  paid  to  the  printers  for  the  entire  work, 
and  although  thereafter  the  amount  claimed 
i  y  the  stereotypera  for  preparing  the  plates 
is  tendered  them,  such  tender  is  not  suf- 
iK  ient  to  devest  the  latter's  title  to  the 
plates,  and  replevin  cannot  be  maintained  by 
the  purchaser  to  recover  possession  there- 
of; 

—La  Vie  v.  Tooze,  43  Or.  590,  74  Pac. 
SIO,  holding  title  not  to  pass  to  a  quantity 
of  hops  to  be  grown  by  the  seller,  which  he 
ii  to  care  for,  cultivate,  and  harvest,  even 
after  he  has  fully  performed  on  his  part, 
and  the  purchaser  cannot  maintain  replevin 
for  the  same  against  a  subsequent  pur< 
(ha§er  from  the  original  seller,  although  the 
original  purchaser  from  time  to  time  ad- 
vanced money  on  the  purchase  price; 

—Strong  V.  Dinniny,  175  Pa.  586,  34  Atl. 
919,  holding  that  under  a  contract  for  the 
Rale  of  logs  to  be  cut  and  banked  upon  a 
certain  stream  during  the  winter,  and  put 
afloat  the  following  spring,  the  purchase 
price  to  be  paid  in  instalments,  title  there- 
to does  not  pass  to  the  purchaser  when  the 
lo^j  are  pil^  upon  skids  upon  the  bank  of 
tbe  stream,  although  he  has  made  payments 
*ipon  tbe  purchase  price  and  stamped  tbe 
logs  with  his  mark;  and  hence  he  cannot 
niaintain  replevin  for  their  possession. 

Under  a  contract  for  the  sale  of  a  quan- 
tity of  shingles  to  be  manufactured,  no  title 
pa^Ms  to  the  finished  shingles  where  the 
"^U.-r.  instead  of  setting  the  same  apart 
f|^r  the  purchaser,  undertook  as  soon  as 
ti^7  were  made,  to  the  purchaser's  knowl- 
f<i?e,  to  use  them  for  another  purpose. 
Haynes  v.  Quay,  134  Mich.  229,  95  N.  W. 
1082.  And  see  to  same  effect  Smiley  v. 
Hooper,  147  Ala.  646,  41  So.  660,  in  which 
^ae,  however,  the  original  purchaser  had 
Bo  knowledge  of  the  subsequent  sale. 
_  And  see  also  Mackay  v.  Mackay,  1  Lans. 
'i^^fi,  holding  that  a  contra^^t  for  the  sale  of 
{?<)cds  to  be  manufactured  passes  no  title  to 
t'.*'  purchaser,  where  upon  completion  the 
manufacturer,  at  the  request  of  his  a^^ent 


who  took  the  purchaser's  order  for  the 
goods,  delivers  the  goods  to  the  agent. 

In  Halterline  v.  Rice,  62  Barb.  593,  the 
general  rule  is  said  to  apply  to  a  contract 
for  the  manufacture  of  an  article,  where 
the  article  before  completion  passed  into 
the  hands  of  an  assignee  for  the  benefit  of 
creditors  of  the  manufacturer,  and  hence  the 
purchaser  cannot  maintain  an  action 
against  such  assignee  for  the  conversion  of 
the  article.  Disapproving.  Brewer  v.  Salis- 
bury, 9  Barb.  611. 

But  under  a  contract  to  sell  staves  to  be 
cut  from  standing  timber  by  the  purchaser, 
where  the  purchaser  enters  upon  the  land 
and  cuta  the  staves,  the  seller  cannot,  by 
diverting  the  staves,  deprive  him  of  the 
benefit  of  his  labor,  where  within  a  reason- 
able time  he  offers  to  pay  the  seller  the 
purchase  price;  and  where  the  latter  appro- 
priates the  staves  to  his  own  use,  he  be- 
comes liable  to  the  purchaser  for  their  con- 
version.   Clpugh  V.  Kay,  20  X.  H.  558. 

W'here  title  has  actually  passed  by  the  de- 
livery of  the  property  at  the  place  desig- 
nated, and  notice  to  the  purchaser  that  the 
property  is  at  his  risk,  no  subsequent  ob- 
jection on  the  part  of  the  seller  to  the  exer- 
cise by  the  purchaser  of  dominion  over  the 
property  can  avail.  Rattary  v.  Cook,  50 
Ala.  352. 

Under  a  contract  to  manufacture  and  de- 
liver castings  for  an  agreed  price,  to  be 
paid  when  delivered,  where  some  of  the  cast- 
ings have  been  delivered  and  paid  for,  others 
delivered  and  not  paid  for,  and  still  others 
manufactured,  but  held  by  the  manufacturer 
for  payment  before  being  delivered,  it  is 
held  that,  subject  to  the  lien  of  the  seller 
for  the  purchase  price,  the  castings  have 
become  the  property  of  the  purchaser,  who 
is  entitled  to  them  upon  tendering .  pay- 
ment.   Spicera  v.  Harvey,  9  R.  I.  582. 

VIII.  What   conatitutea   an   appropriO' 

Hon, 

a.  In  general-lender  or  delivery  and 

acceptance. 

Where  it  appears  to  be  the  intention  of 
the  parties  to  a  contrnet  for  the  sale  of  an 
article    to    be    produced    or    manufactured, 
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23  Eng.  Rul.  Gas.  302.  Much  of  the  rea- 
soning is  applicable  here  because  the  effect 
of  insurance  was  considcredi  and  the  con- 
tract was  for  the  sale  of  an  undivided 
quantity  of  goods.  The  plaintiff  sued  to 
recover  the  value  of  a  cargo  of  rice  which 
he  had  bought  and  insured  with  the  de- 
fendant. The  memorandum  was:  Bought 
the  cargo  of  Rangoon  rice  per  Sunbeam, 
at  9  B.  II  d.  per  cwt.  cost  and  freight.  Pay- 
ment by  seller's  draft  on  purchaser  at  six 
months'  sight,  with  documents  attached. 
The  Sunbeam  had  taken  on  board  8,878 ! 
bags  of  rice,  the  remaining  400  bags  which 
would  have  completed  the  cargo  being  on 
lighters  alongside  when  she  sank,  and  the 
portion  of  the  cargo  on  board  was  lost.  A 
fair    illustration    of    the    difficulty    which 


courts  experience  in  determining  the  owner- 
ship of  goods  sold  under  contracts  similar 
to  the  one  in  the  case  at  bar  is  shown  by 
the  diversity  of  opinion  which  arose  over 
the  facts  in  the  cited  case.  The  House  of 
Lords  was  evenly  divided,  and  the  decision 
in  the  exchequer  chamber  was  affirmed, 
and  it  was  held,  reversing  the  unanimoas 
opinion  of  the  common  pleas:  (1)  That, 
as  plaintiff  had  contracted  to  buy  a  com- 
plete cargo,  the  property  did  not  pass  till 
the  cargo  was  completed  so  that  shipping 
documents  could  be  made  out;  this  being 
one  of  the  things  to  be  done  by  the  seller 
to  put  I  he  goods  in  a  deliverable  state. 
(2)  That,  apart  from  the  question  of  the 
title  to  tfi(*  property,  plaintiff  had  no  in- 
surable in  Merest  in  the  part  loaded,  because 


that  thn  appropriation  thereof  should  be 
by  the  mu'ual  act  of  the  parties,  title  does 
not  pass  until  the  seller,  either  by  a  tender 
of  the  article  or  in  some  other  manner,  has 
appropriated  the  article  to  the  contract,  and 
by  acceptance  or  acquiescence  the  pur- 
chaser has  consented  thereto.  Generally, 
the  usual  contract  for  the  sale  of  an  arti- 
cle of  ordinary  conunerce  to  be  produced 
or  manufactured  is  construed  to  indicate 
such  intention  on  the  part  of  the  parties 
thereto. 

To  this  doctrine  many  cases  make  an  ap- 
parent exception,  to  the  effect  that  where 
the  purchaser  wrongfully  refuses  to  receive 
the  goods,  the  seller  may  treat  the  title 
as  vested  in  the  purchaser  and  recover  the 
purchase  price.  Cases  of  this  character 
are  not  as  a  rule  considered  herein,  but  are 
covered  in  a  note  to  Pate  v.  Ralston,  — 
LJl.A.(N.S.)  — ,  on  the  question  of  delivery 
or  tender  as  affecting  right  to  recover  pur- 
chase price. 

In  support  of  the  rule,  see  — 

— River  Spinning  Co.  ▼.  Atlantic  Mills, 
155  Fed.  466,  holding  that  under  a  con- 
tract to  manufacture  ^oods  for  another, 
prima  facie  the  title  will  not  pass  until 
the  goods  are  completed  and  appropriated 
with  the  mutual  consent  of  the  paraes  to 
the  contract,  and  until  tiien,  if  the  pur- 
chaser refuses  to  receive  the  goods  when 
tendered,  no  action  can  be  maintained  for 
the  contract  price; 

— Johnson  v.  Hibbard,  29  Or.  184,  54  Am. 
St.  Rep.  787,  44  Pac.  287,  stating  it  to  be 
the  rule  that  in  the  sale  of  articles  or  goods 
to  be  manufactured,  no  title  passes  to  any 
specific  article  or  designated  lot  of  goods 
until  their  manufacture  is  completed,  and 
by  the  understanding  and  consent,  express 
or  implied,  of  the  parties,  they  have  been 
selected  or  designated  and  set  apart  for  the 
purchaser; 

— ^North  Pacific  Lumbering  &  Mfg.  Co. 
V.  Kerron,  5  Wash.  214,  31  Pac.  595,  holding 
a  contract  to  sell  loss  not  yet  cut,  to  be 
delivered  to  the  purcnaser,  to  vest  in  him 
no  title  until  delivered. 

In  Clarke  v.  Spence,  4  Ad.  &  El.  448,  1  H. 
&  W.  760,  5  L.  J.  K.  B.  N.  S.  161,  6  Nev.  & 
50  L.R.A.(N.S.) 


M.  399,  it  is  said  that  in  general,  under  a 
contract  for  building  a  vessel  or  making 
any  other  thing  not  existing  in  species  at 
the  time  of  the  contract,  no  title  vests  in 
the  purchaser  during  the  progress  of  the 
work,  nor  until  the  vessel  or  thing  is  de- 
livered, or  nt  least  ready  for  delivery,  and 
approved  by  the  purchaser;  and  this  is  true 
even  whore  the  contract  contains  a  specifi- 
cation of  the  dimensions  and  other  particu- 
lars of  the  vessel  or  thing,  and  fixes  the 
precise  method  and  time  of  payment  by 
months  and  days,  for  the  maker  is  not 
bound  to  deliver  to  the  purchaser  the  identi- 
cal vessel  or  thing  which  is  in  progress,  but 
may,  if  he  pleases,  dispose  of  this  to  some 
other  person  and  deliver  to  the  purchaser 
another  vessel  or  thing,  provided  it  answers 
to  the  specifications  of  the  contract. 

A  mere  order  given  for  the  manufacture 
of  an  article  does  not  pass  the  title,  and  it 
remains  the  property  of  the  manufacturer 
until  completed  and  tendered  to  the  pur- 
chaser ;  or  there  must  be  proof  of  an  accept- 
ance, or  of  acts  or  words  respecting  it 
from  which  an  acceptance  may  be  inferred, 
to  pass  title,  and  until  then  the  manufac- 
turer cannot  maintain  an  action  for  the  pur- 
chase price.  Moody  ▼.  Brown,  34  Me.  107, 
56  Am.  Dec.  640. 

In  Comfort  v.  Kiersted,  26  Barb.  472,  it 
is  said  that  there  must  be  some  act  on  the 
part  of  the  seller  which  amounts  to  a  de- 
livery, and  some  act  on  the  part  of  the  pur- 
chaser which  amountff  to  an  acceptance. 

The  article  must  be  completely  finished 
and  delivered  to,  or  set  apart  for  and  ac- 
cepted by,  the  purchaser.  Edwards  v.  El- 
liott, 36  X.  J.  L.  449,  13  Am.  Rep.  463, 
affirmed  on  other  grounds  in  21  Wall.  532, 
22  L.  ed.  487;  West  Jersey  R.  Co.  v.  Tren- 
ton Car  Works  Co.  32  N.  J.  L.  517.  And 
see  cases  supra,  VI. 

And  in  Hubbard  v.  O'Brien,  8  Hun,  244, 
it  is  said  that  title  does  not  vest  in  the 
purchaser  of  an  article  to  be  manufactured 
until  it  is  completed  and  delivered,  or  ready 
for  delivery,  and  approved  by  him. 

In  the  foregoing  case,  the  reason  for  the 
rule  is  thus  stated:  "If  the  title  to  the 
article  vested  absolutely  in  the  person  order- 
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be  had  only  assumed  the  risk  of  that  which 
he  had  contracted  to  buy,  which  was  the 
complete  cargo.  The  reasoning  of  Black- 
burn, J.,  in  the  judgment  of  the  majority 
in  the  exchequer  chamber,  is  authority 
against  the  holding  of  the  trial  court  in 
the  present  case  that  the  property  in  each 
can  of  product  passed  to  the  buyer  at  the 
time  it  was  placed  In  the  cold  storage  plant, 
ilaring  stated  that  it  was  conceded  that, 
if  the  rice  on  board  the  lighter  had  been 
lo6t  before  it  was  put  on  board  the  Sun- 
beam, the  buyer  would  have  sustained  no 
\i»»;  and  that  it  was  at  least  the  plain 
intention  of  the  parties  that  the  buyer 
vouM  hare  been  bound  to  pay  for  the  car- 
go, even  though  it  was  lost  by  reason  of 
subsequent   disaster   either   in   port   or   on 


the  way  home,  provided  the  lading  was 
complete  and  the  shipping  document  either 
prepared,  or  if  matters  were  in  a  situation 
where  they  could  be  prepared,  the  opinion 
proceeds:  "But  there  remains  the  disput- 
ed question  whether  each  separate  bag 
was  at  the  risk  of  Anderson  from  the  time 
it  was  put  on  board  the  Sunbeam,  or  wheth- 
er it  remained  at  the  risk  of  the  sellers 
until  the  whole  intended  loading  was  com- 
plete, and  the  shipping  documents  were 
ready,  or  at  least  everything  was  done  to 
enable  them  to  make  out  the  shipping  doc- 
uments? This  we  t^ink  depends  entirely 
on  the  intention  of  the  parties  to  the  con- 
tract, as  appearing  from  it.  There  is  noth- 
ing to  prevent  the  parties  from  agreeing 
that,  as  the  goods  are  shipped  bag  by  bag, 


ing  it,  it  would  necessarily  follow  that  he 
must  accept  it,  and  he  would  thus  be  de- 
prived of  the  right  to  say  that  it  was  not 
completed,  or  not  made  in  accordance  with 
the  contract  relating  to  it,  and  also  of  the 
right  of  refusing  therefore  to  accept  it.  If, 
however,  the  article  being  finished,  he  ac- 
cept it  and  pay  for  it,  and  direct  its  trans- 
portation to  him,  there  can  be  no  doubt  that 
the  title  passes  at  once.  .  .  .  The  doc- 
trine of  acceptance  and  approval  is  chiefly 
neoessary  for  the  protection  of  persons  or- 
dering the  manufactured  article." 

In  People  ex  rel.  Pacific  Mail  8.  S.  Co.  v. 
Tax  ft  A.  Comrs.  58  N.  Y.  242,  it  is  said 
that  the  general  rule  of  law  upon  the  sub- 
ject is  that  the  title  remains  in  the  builder 
until  the  property  is  delivered,  unless  an 
agreement  to  the  contrary  appears. 

But  aetual  delivery  is  not  always  neces- 
sary to  pass  the  title;  title  often  passes 
without  delivery  or  payment  of  the  purchase 
monev.  Acme  Food  Co.  v.  Older,  64  W.  Va. 
255.  '17  L.R.A.(N.S.)  807,  61  S.  E.  235 
(rule  stated). 

Where  not  within  the  statute  of  frauds, 
a  contract  oi  sale  does  not  require  manual 
delivery  of  the  article  sold  in  order  to  pass 
title,  unless  this  is  the  intention  of  the  par- 
tics.  They  may  agree  when  and  on  what 
eonditions  the  property  in  such  a  contract 
iball  pass  to  the  prospective  owner.  Whit- 
comb  V.  Whitney,  24  Mich.  486;  Andrews  v. 
Durant,  11  N.  Y.  42,  62  Am.  Dec.  65.  But 
▼here  a  contract  for  the  sale  of  an  article 
to  be  manufactured  is  within  the  statute 
of  frauds,  title  does  not  vest  in  the  pur- 
chaser until  delivery  to  him,  and  prior  to 
such  delivery  it  is  subject  to  levy  by  credi- 
tors of  the  seller.  Sawyer  t.  Ware,  36  Ala. 
675. 

It  has  been  held  that,  as  the  sale  of  a 
crop  yet  to  be  planted  will  take  effect  when 
the  crop  appears  and  the  title  will  vest  po- 
tentially from  the  time  of  the  contract,  and 
actually  as  soon  as  the  subject  arises,  the 
delivery  of  the  crop  is  not  essential  to  the 
pushig  of  the  title.  Brins  v.  United 
SUtes,  143  U.  8.  346,  36  L.  ed,  180,  12  Sup. 
Ct  Ren.  391.  And  see  supra,  ''Appropri- 
ation by  terms  of  contract,''  and  infra, 
50  LJLA.(N.8.)  9 


"Where  contract  commits  buyer  to  accept- 
ance." 

Unless  the  article  delivered  is  of  the 
agreed  quality,  the  delivery  does  not  pass 
title,  in  the  absence  of  acceptance  by  the 
purchaser.  Pope  v.  Allis,  115  U.  S.  363,  29 
L.  ed.  393,  6  Sup.  Ct.  Rep.  69;  Sias  v.  Bates, 
18  Vt.  579. 

The  parties  may  by  their  contract  ex- 
pressly stipulate  for  the  delivery  of  an 
article  to  be  produced  or  manufactured;  in 
such  case,  at  least  as  to  articles  of  ordinary 
commerce,  delivery  is  necessary  to  pass 
title. 

— Re  Alaska  Fishing  ft  Development  Co. 
167  Fed.  875,  holding  a  contract  for  the  sale 
of  fish  thereafter  to  be  caught  and  delivered 
not  to  vest  any  title  in  the  purchaser  until 
the  fish  are  delivered,  although  the  purchase 
price  is  paid  in  advance; 

— Walti  V.  Gaba,  160  Cal.  324,  118  Pac. 
963,  holding  that  title  did  not  pass  to  cer- 
tain wool  a  portion  of  which  was  on  the 
sheep,  and  a  portion  stored  in  a  warehouse, 
where  the  seller  agreed  to  shear  the  sheep  in 
proper  season,  prepare  the  wool  for  delivery, 
and  deliver  it,  and,  sin(^  the  circumstances 
under  which  the  contract  was  executed,  as 
well  as  the  wording  of  the  contract,  indi- 
cated that  it  was  entire  and  for  the  pur- 
chase of  all  the  wool,  that  portion  of  the 
wool  which  was  stored  in  a  warehouse  at 
the  time  of  the  sale  did  not  pass  before  de- 
livery of  the  balance  of  the  wool,  and  its 
loss  by  fire  fell  upon  the  seller; 

— Dixon  V.  Duke,  85  Ind.  434,  holding 
title  not*  to  pass  to  the  purchaser  under  an 
agreement  reciting  that  the  purchaser  has 
purchased  a  certain  number  of  cars  of  grain 
of  the  seller  at  the  market  price  per  bushel, 
to  be  delivered  at  the  purchaser's  warehouse, 
the  same  to  be  harvested  and  cared  for  in 
good  and  husbandlike  manner ;  and  hence,  as 
against  execution  creditors  of  the  seller 
levying  on  the  grain  before  delivery,  the 
purchaser  cannot  maintain  replevin; 

— Larkin  v.  Johnson,  8  Kan.  App.  114,  54 
Pac.  690,  holding  that  where,  under  an 
agreement  to  sell  growing  crops  of  corn  and 
rye,  the  com  is  to  be  husked,  weighed,  and 
delivered,  and  the  market  price  ascertained. 
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each  bag  shall  be  at  the  risk  of  AndersoQi 
though  the  payment  is  postponed  till  the 
whole  is  on  board;  and  if  they  have  suffi- 
ciently expressed  such  an  intention,  then 
Castle  V.  Play  ford,  L.  R.  6  Exch.  166,  L.  R. 
7  Exch.  98,  41  L.  J.  Exch.  N.  S.  44,  26  L. 
T.  N.  S.  315,  20  Week.  Rep.  440,  1  Asp. 
Mar.  L.  Cas.  255,  is  an  express  authority 
in  this  court  that  Anderson  must  bear  the 
loss,  though  it  occurred  before  the  stipu- 
lated time  for  payment  had  arrived.  In 
that  case,  the  words  of  the  contract  were 
express.  ...  On  the  other  hand,  Ap- 
pleby V.  Myers,  L.  R^  2  C.  P.  651,  36  L.  J. 
C.  P.  N.  S.  331,  16  L.  T.  N.  S.  669,  is  an 


express  authority  that,  if  from  the  contract 
it  appears  that  the  intention  of  the  parties 
is  that  the  payment  is  to  be  only  on  the 
completion,  nothing  can  be  recovered, 
though  that  completion  is  prevented  by  an 
accident  for  which  neither  party  is  to 
blame.  Both  decisions  are  binding  on  us, 
even  if  we  disapproved  of  them,  but  W(> 
agree  with  both."  L.  R.  10  C.  P.  609,  617. 
Because  of  the  rule  that  when  anything 
remains  to  he  done  by  the  seller  to  pui 
the  goods  into  a  deliverable  state,  the  prop- 
erty does  not  pass,  it  was  held  to  be  the 
intention  that  the.  risk  should  become  the 
risk   of   the   buver   when   and   not   till  the 


and  the  rye  is  to  be  threshed,  weighed,  or 
measured,  and  delivered  by  the  seller  before 
he  is  entitled  to  his  pay  or  credit  on  his  in- 
debtedness to  the  buyer,  title  to  such  crops 
is  in  the  seller,  where  the  rye  is  in  the  stack 
and  the  corn  is  standing;  and  it  is  subject 
to  levy  by  a  creditor  of  the  seller; 

— Veazie  v.  Holmes,  40  Me.  69,  holding 
that  under  a  bill  of  sale  of  pickets  to  be 
manufactured  and  delivered  to  the  pur- 
chaser at  a  certain  place,  title  passes  upon 
delivery  at  such  place; 

— Woodbury  v.  Long,  8  Pick.  543,  19  Am. 
Dec.  345,  holding  that  under  a  contract  to 
make  pew  panels,  to  be  paid  for  on  de- 
livery, title  does  not  pass  upon  the  seller's 
leaving  the  panels  at  the  place  of  delivery, 
where  the  purchaser  is  not  present  to  accept 
and  pay  for  the  same;  and  creditors  of  the 
latter  are  not  entitled  to  levy  thereon; 

— Smith  V.  Sparkman,  55  Miss.  649,  30 
Am.  Rep.  537,  holding  an  agreement  to  sell 
cotton  to  be  ginned,  and  to  deliver  the  same 
at  a  certain  place,  not  to  vest  the  purchaser 
with  the  title  after  it  has  been  in  part 
ginned,  but  before  delivery; 

— Goodman  v.  Kennedy,  10  Neb.  270,  4  N. 
W.  987,  holding  that  a  contract  for  the  sale 
of  certain  patent  medicine  to  be  manu- 
factured in  a  designated  territory  exclusive- 
ly for  the  purchaser,  payment  to  be  made  on. 
delivery  at  a  designated  place,  does  not  pasd 
title  to  the  purchaser  before  delivery,  and 
upon  a  refusal  by  the  seller  to  deliver  ac- 
cording to  his  contract,  the  purchaser  can- 
not maintain  replevin  for  the  property 

— Vandergrift  v.  Cowles  Engineering  Co. 
33  App.  Div.  148,  53  N.  Y.  Supp.  478,  hold- 
ing that  a  contract  for  the  purchase  and 
delivery  of  a  boat  does  not  pass  title  to  the 
purchaser  until  it  is  completed  and  de- 
livered, and  hence  the  unfinished  boat  passes 
to  an  assignee  for  the  benefit  of  creditors 
of  the  seller; 

— Sutton  V.  Campbell,  2  Thomp.  k  C.  595, 
holding  that  under  a  contract  to  manu- 
facture and  deliyer  two  articles  for  which 
the  purchaser  is  to  pay  part  in  cash  and 
part  by  another  article,  although  the  manu- 
facturer completes  the  articles,  delivers  one 
of  them,  and  is  paid  the  full  amount  due  in 
cash  for  both,  and  the  purchaser  is  ready 
and  willing  to  deliver  the  article  the  manu- 
facturer is  to  take  in  exchange,  nevertheless 
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the  title  to  the  undelivered  article  does  not 
pass,  and  the  purchaser  cannot  maintain  re- 
plevin for  it; 

— Gammage  v.  Alexander,  14  Tex.  414, 
holding  a  contract  to  manufacture  certain 
articles  to  be  ready  by  a  certain  day  not  to 
pass  title  thereto  without  the  actual  re- 
ceipt, acceptance,  or  approval  of  the  same 
by  the  purchaser,  and  until  then  no  action 
can  be  maintained  against  him  for  the  pur- 
chase price; 

— Brunswick-Balke  Collender  Co.  v.  Her- 
rick,  63  Vt.  286,  21  Atl.  918,  holding  a  con- 
tract to  manufacture  all  the  slate  taken 
from  the  manufacturer's  quarry,  a  part  of 
the  purchase  price  to  be  applied  upon  a  debt 
owing  by  the  manufacturer  to  the  pur- 
chaser for  money  advanced  under  the  con- 
tract to  enable  the  former  to  operate  the 
quarry,  and  the  balance  to  be  paid  in  cash 
upon  the  delivery  of  the  slate  on  board  cars 
boxed  for  shipment, — ^not  to  pass  title  to 
the  property  until  it  is  boxed  and  loaded, 
and  the  purchaser  is  not  entitled  to  main- 
tain replevin  therefor  as  against  an  assignee 
in  insolvency  for  the  seller; 

—Hale  V.  Huntley,  21  Vt.  147,  holding  an 
agreement  for  the  sale  of  charcoal  at  a  cer- 
tain price  per  100  bushels,  to  be  delivered 
to  the  seller  when  burning  was  completed, 
not  to  vest  title  in  the  purchaser  before  it 
has  been  measured  and  delivered. 

Compare  with  Spicers  v.  Harvey,  9  R.  I. 
582,  holding,  under  a  contract  to  manu- 
facture and  deliver  castings  for  an  agreed 
price  to  be  paid  when  the  castings  were  de- 
livered, where  some  of  the  castings  were  de- 
livered and  paid  for,  others  delivered  and 
not  paid  for,  and  still  others  manufactured 
but  held  by  the  manufacturer  for  payment 
before  being  delivered,  that,  subject  to  the 
lien  of  the  seller  for  the  purchase  price,  the- 
castings  became  the  property  of  the  pur> 
chaser,  who  was  entitled  to  them  upon 
tendering  payment. 

5.    Sufficiency  of  delivery 

1,  In  general. 

Delivery  at  the  place  designated  in  a  con- 
tract for  the  sale  of  all  staves  cut  during  a. 
certain  season  has  been  held  to  pass  title,. 
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whole  lading  was  complete,  and  tliat  there 
vas  nothing  in  the  contract  to  rebut  this 
prima  facie  rule  of  construction,  or  to 
show  a  different  intention.  It  should  be 
observed  that  the  question  the  court  had 
before  it  was  not,  strictly  speaking,  in 
whom  did  t-he  property  vest,  but,  upon 
whom  was  the  risk?  However,  the  reason- 
ing upon  which  the  judgment  was  placed 
ii  precisely  the  same. 

On  principle,  and  on  what  we  regard  as 
tbe  weight  of  authority,  we  think  that  the 
property  in  the  egg  meats  passed  when  the 
plaintiff  had  completed  the  entire  amount 
of  th '  product  contracted  for,  and  had  placed 


the  same  in  the  cold  storage  plant.     Until 
then  he  had  not  done  the  things  that  the 
contract  required  of  him  to  put  the  goods 
into  a  deliverable  state;  and  the  defendant 
was   not   liable  for  its   price,   and  had   no 
property  in  any  part  of  it  that  might  be 
in  storage,  except  a  contingent  interest  pro- 
vided all  was  completed  as  contracted  for 
in  amount  and  quality.     Otherwise,  if  the* 
property  to  each  can  of  product  passed  to- 
the  buyer  at  the  time  it  was  placed  in  stor- 
age, the  buyer  would  be  bound  to  afccept- 
and  pay  for  one  can,  or  ten  cans,  or  any 
number  stored,  notwithstanding  the  failure' 
to  furnish  the  residue.    The  contract,  as  in« 


although  by  the  terms  of  the  contract  the 
K'Uer  was  to  inspect,  cull,  and  count  the 
i>taveg  at  such  place,  these  matters  being 
I.cld  to  be  nonessential  to  the  passing  of  the 
title,  since  there  was  no  right  vested  in  the 
purchaser  to  make  any  selection.  Allen  v. 
UrtH'nwood,  147  Wis.  626,  133  N.  W.  1094. 

And  it  has  been  hold  that  under  a  con- 
tract to  sell  and  deliver  certain  lumber  on 
hand  and  the  output  of  a  mill  for  a  certain 
period  of  time,  the  purchaser  to  advance  a 
portion  of  the  purchase  price  when  the  lum- 
ber is  piled,  title  passes  when  the  lumber  is 
piled,  estimated  by  the  purchaser,  marked 
with  his  Initials,  and  the  agreed  portion  of 
^  tiie  purchase  price  paid.  F.  E.  Creelman 
Lumber  Co.  v.  DeLisle,  107  Mo.  App.  615, 
62  S.  W.  205. 

And  see  Rattary  v.  Cook,  50  Ala.  352, 
holding  that  under  a  contract  to  saw  lum- 
ber, pa^inent  therefor  to  be  made  in  advance 
by  the  purchaser  in  a  designated  manner, 
where  the  lumber  is  sawed  and  deposited  by 
the  seller  on  the  bank  of  a  stream,  and 
notice  given  to  the  purchaser  that  it  is  at 
hiA  risk,  title  passes;  and  where  the  pur- 
rharier  removes  the  lumber,  although  the 
(teller  objects  tliereto,  he  is  not  liable  to  the 
latter  for  a  conversion  thereof. 

In  Burrows  v.  Whitaker,  71  N.  Y.  291,  27 
Am.  Rep.  42,  it  does  not  clearly  appear 
whether  or  not  lumber  which  was  the  sub- 
ject-matter of  a  sale  was  in  existence  at  the 
time  of  a  contract  to  sell  all  the  lumber 
which  the  seller  should  deliver  at  a  desig- 
nated place  within  a  specified  time;  it  was, 
however,  held  that  title  to  the  lumber 
passed  as  fast  as  it  was  delivered  at  the 
place  designated,  and  its  loss  from  a  freshet 
while  piled  there  fell  upon  the  purchaser. 
This  holding  is  based  upon  the  contract  and 
also  the  conduct  of  the  parties  indicating 
their  understanding  that  the  title  passed' 
upon  delivery. 

In  Whiteomb  v.  Whitney,  24  Mich.  486, 
under  a  contract  for  the  sale  of  all  the  lum- 
ber of  certain  grades  the  seller  should  make 
daring  a  certain  season,  the  lumber  to  be 
delivered  on  rail  of  the  vessel,  title  was  held 
to  pass  when  the  lumber  was  inspected  by 
tbe  purchaser  and  hauled  to  a  dock  a  short 
difltasce  away,  to  be  ready  for  delivery  upon 
the  arrival  of  the  v.essel  upon  which  it  was 
to  be  shipp«l,  and  hence  loss  from  its  de- 
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struction  by  fire  while  upon  the  dock  fell/ 
upon  the  purchaser. 

And  see  Martz  v.  Putnam,  117  Ind.  392, 
20  N.  £.  370,  holding  that  where  a  contract 
purported  to  sell  a  certain  quantity  of  lum- 
ber of  designated  dimensions,  the  seller  to 
saw  the  lumber  and  separate  it  from 
other  lumber  and  pile  the  same  on  sticks, 
when  it  was  to  be  paid  for  by  the 
purchaser  and  to  be  subject  to  his  order, 
and  there  was  no  provision  for  inspection, 
and  the  seller  was  to  load  the  same  on  cars 
upon  the  order  of  the  purchaser,  title  to  the 
lumber  passed  when  it  was  piled  upon  the 
sticks  and  the  seller  was  paid  for  the  same,, 
and  hence  an  assignee  for  the  benefit  of 
creditors  of  the  seller  obtained  by  the  as- 
signment no  right  or  title  thereto. 

But  it  has  been  held  that  a  contract  for 
the  sale  of  all  lumber  to  be  cut,  measured, 
inspected,  and  delivered,  and  advances  to- 
be  made  thereon,  does  not  pass  title  to  the- 
purchaser  merely  upon  the  piling  of  the- 
lumber  and  the  purchaser's  making  the  ad- 
vances thereon  based  upon  the  lumber  piled.. 
Hart  V.  Livermore  Foundry  &  Mach.  Co.  72. 
Miss.  809,  17  So.  769. 

Under  an  agreement  to  manufacture  and. 
deliver  machinery  to  be  installed  in  the  hull 
of  a  dredge,  the  title  passed  to  the  pur- 
chaser when  the  machinery  was  completed, 
and  delivered  according  to  the  contract,  al- 
though the  seller  had  also  agreed  to  install 
the  machinery,  or  furnish  the  purchaser  the 
facilities  of  its  yards  for  that  purpose. 
William  R.  Trigg  Co.  v.  Bucyrus  Co.  104  Va.. 
79,  51  S.  E.  174. 

But  under  a  contract  for  the  sale  of  a  gas. 
generator  and  holder  to  be  set  up  and  placed 
in  operation  upon  the  premises  of  the  pur- 
chaser, the  purchaser  to  furnisli  certain 
necessary  appurtenances  and  aid  in  setting 
the  machine  up,  the  delivery  of  the  different 
parts  of  the  machine  upon  his  premises  does^ 
not  pass  title  to  him,  and  altliough  he  re- 
fuses to  perform  on  his  part,  thereby  mak- 
ing further  performance  upon  the  part  of 
the  seller  impossible,  he  is  not  liable  for  the 
purchase  price  on  the  theory  that  the  title- 
has  vested  in  him.  Butler  v.  Butler,  77  N- 
Y.  472,  33  Am.  Rep.  648.  As  to  effect  of 
provision  for  payment  of  purchase  price, 
see  supra,  V.  c. 

And  see  Diamond  Glass  Co.  v.  Ladwig,  33 
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the  Elgee  Cotton  Cases,  supra,  was  en- 
tire. It  seems  to  be  conceded  that  October 
12,  1909,  was  the  time  when  the  entire 
amount  or  substantially  the  amount  named 
in  the  contract  was  completed  and  stored. 
It  is  true  that  one  shipment  was  ordered 
out  on  October  2d,  and  was  received  and 
paid  for  by  the  defendant.  The  property 
in  this  shipment,  of  course,  passed  when 
the  plaintiff  delivered  it  to  the  common 
carrier;  but  the  property  in  the  residue 
roust  be  held  to  have  passed  on  October 
12th,  when  nothing  remained  to  be  done 
by  the  seller  except  to  place  on  board  cars 
as  ordered. 

A  recent  case  in  point  upon  the  entirety 
of  the  contract  is  Walti  v.  Gaba,  160  Cal. 
324,    116   Pac.   963.     There   the   agreement 


was  for  the  sale  of  clipped  and  undipped 
wool,  the  spring  wool  of  1906  at  18  centa 
per  pound ;  the  fall  wool  of  1905  at  14  cents. 
The  fall  wool,  being  stored,  it  was  to  be 
delivered  at  a  railway  station  with  the 
spring  wool  when  that  was  clipped.  A  de- 
posit of  $250  was  made  on  the  sale.  The 
stored  wool  was  destroyed  by  fire  before  the 
spring  wool  was  clipped  from  the  backs  of 
the  sheep.  The  question  was  which  party 
sustained  the  loss.  The  court  held  the 
contract  to  be  entire,  and  that  no  title  to 
any  part  of  the  wool  passed. 

For  additional  authorities  holding  that 
a  contract  of  this  nature  is  entire  and  in- 
divisible, that  each  party  has  the  right  to 
insist  upon  full  performance,  and  that  the 
contract  remains  executory  until  the  quan- 


Pa.  Super.  Ct.  506,  holding  that  under  a 
contract  to  manufacture,  deliver,  and  set 
up  show  cases  of  a  certain  design,  materials, 
and  dimensions, '  the  purchase  price  to  be 
paid  when  set  up,  title  does  not  pass  upon 
delivery  by  the  seller  of  the  different  parts 
in  crates ;  and  where,  before  they  are  set  up, 
they  are  destroyed  by  fire,  the  loss  falls 
upon  the  seller. 

2,  Delivery  to  common  carrier. 

Generally,  as  to  delivery  to  carrier,  see 
note  in  22  L.R.A.  415,  and  other  notes  re- 
ferred to  in  L.R.A.  Index  to  Notes,  "Sales, *' 
§  11. 

When  goods  are  to  be  manufactured  and 
forwarded  by  a  common  carrier  to  a  buyer 
at  a  distance,  the  seller's  delivery  of  goods 
to  the  carrier  as  bailee  for  the  purchaser 
passes  the  title  if  the  goods  meet  the  re- 
quirements of  the  contract.  While  it  is  not 
strictly  a  delivery,  it  is  an  act  having  the 
legal  effect  of  a  true  delivery,  which  in  com- 
mon legal  language  it  is  said  to  be.  Smith 
V.  Edwards,  156  Mass.  221. 

Under  a  contract  for  the  manufacture  of 
goods  to  be  sent  to  the  purchaser  at  a 
designated  point,  title  passes  when  goods 
meeting  the  requirements  of  the  contract 
are  turned  over  to  the  common  carrier  to 
be  forwarded  to  such  point.  Kelsea  v. 
Ramsey  &  G,  Mfg.  Co.  55  N.  J.  L.  320,  22 
L.R.A.  415,  26  Atl.  907. 

Where  an  article  is  ordered  to  be  manu- 
factured, and  it  is  manufactured  according 
to  the  order,  and  notice  of  its  completion  is 

?^iven  the  purchaser,  where  no  time  is  fixed 
or  delivery  title  passes  to  him  subject  to 
the  seller's  lien  thereon  for  the  purchase 
price,  and  where  it  is  destroyed  by  fire 
while  being  transported  by  common  carriers 
to  the  purchaser  at  his  request,  the  loss 
falls  upon  him.  Higgins  v.  Murray,  4  Hun, 
565. 

And  see  to  same  effect — 
• — Pacific  Iron  Works  v.  Long  Island  R. 
Co.  62  N.  Y.  272,  holding  that  under  a  con- 
tract for  manufacturing  and  delivering 
castings  on  board  a  designated  steamer  at  a 
certain  place,  consigned  to  the  purchaser 
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with  the  freight  prepaid  thereon,  title 
passes  upon  delivery  of  articles  complying 
with  the  contract  to  the  common  carrier 
designated,  at  the  agreed  place,  and  after 
such  delivery  the  seller  may  maintain  an 
action  against  the  purchaser  for  the  pur- 
chase price,  although  he  refuses  to  accept 
the  articles; 

— Smith  V.  Edwards,  29  Hun,  493,  hold- 
ing that  under  a  contract  to  manufacture 
an  article  and  deliver  the  same  on  board 
cars  free,  the  article  to  be  paid  for  on  re- 
ceipt thereof  by  the  purchaser,  the  title 
passed  to  such  purchaser  when  the  article 
was  set  apart  for  and  shipped  to  him  and 
it  was  not  thereafter  subject  to  levy  by  the 
creditors  of  the  seller; 

— Johnson  v.  Hibbard,  29  Or.  184,  54  Am. 
St.  Rep.  787,  44  Pac.  287,  holding  that 
where  goods  are  ordered  to  be  manu- 
factured, title  passes  when  the  goods  arc 
manufactured  and  delivered  to  the  carrier 
consigned  to  the  purchaser,  if  in  quality  and 
specifications  they  comply  with  the  contract 
of  sale. 

Under  a  contract  for  the  construction  of 
a  vessel,  containing  a  provision  that  the 
vessel  as  she  is  constructed,  and  all  her 
engines,  boilers,  and  machinery,  and  all  ma- 
terials from  time  to  time  intended  for  her 
wherever  situate,  shall  immediately  as  the 
same  proceeds  become  the  property  of  the 
purchasers,  a  quantity  of  iron  and  steel 
plates  lying  at  a  railway  station  for  ship- 
ment, which  were  numbered  by  the  makers 
with  the  number  of  the  vessel,  and  marked 
with  the  position  where  they  were  to  be 
used,  did  not  become  the  property  of  the 
purchasers  of  the  vessel,  and  it  passed  to 
the  trustee  in  bankruptcy  of  the  builder. 
Reid  V.  Macbeth,  [1904]  A.  C.  223,  73  L.  J. 
P.  C.  N.  S.  57,  90  L.  T.  N.  S.  422,  20  Times 
L.  R.  316,  following  Seath  v.  Moore,  11  A  pp. 
Cas.  350,  55  L.  J.  P.  C.  N.  S.  54,  54  L.  T. 
N.  S.  690,  5  Asp.  Mar.  L.  Cas.  586,  23  Eng. 
Rul.  Cas.  262. 

Under  a  contract  to  manufacture  and  ship 
goods  of  a  certain  value,  title  does  not  pasA 
to  the  purchaser  until  the  goods  are  shipped 
as  required  by  the  contract,  although  prior 
thereto  the  goods  have  been  marked  and  set 


STEWART  ▼.  HENNINGSEN  PRODUCE  CO. 


133 


tity  or  Amount  bargained  for  has  been  i 
ascertained  and  is  in  condition  for  deli  very,  * 
onleaa  the  contract  shows  a  contrary  in- 
tent, see  Pope  v.  Porter,  102  N.  Y.  366,  7 
N.  £.  304;  Tbompfton  v.  Conover,  30  N.  J. 
L.  329;  Blackwood  v.  Cutting  Packing  Co. 
76  CaL  212,  9  Am.  8t.  Rep.  199,  18  Pac. 
248;  Johnson  ▼.  Hibbard,  29  Or.  184,  54 
Am.  St.  Rep.  787,  44  Pac.  287;  Sempel  v. 
Northern  Hardwood  Lumber  Co.  142  Iowa, 
586,  121  N.  W.  23;  Hendricks  v.  Mocks- 
rille  Furniture  Co.  156  N.  C.  569,  72  S.  E. 
.592;  Slade  v.  Lee,  94  Mich.  127,  53  N.  W. 
929;  Haynes  y.  Quay,  134  Mich.  229,  95  N. 
W.  1082;  Gibbons  v.  Robinson,  63  Mich. 
146,  29  N.  W.  533;  1  Mechem,  Sales,  §§  753, 
7o7;  17  Decen.  Dig.  §§  200,  201;  35  Cyc. 
299;  24  Am.  k  Eng.  Enc.  Law,  1063. 


The  contract  in  this  case  was  for  the 
sale  of  something  not  in  existence,  but 
which  the  seller  was  to  manufacture,  and 
we  find  nothing  in  the  terms  of  the  con- 
tract nor  in  the  circumstances  or  situation 
of  the  parties  to  indicate  an  intention  con- 
trary to  that  which  is  presumed  from  the 
general  rule  governing  the  sale  of  an  ar- 
ticle or  quantity  of  articles  to  be  manu- 
factured or  produced,  which  is  that  the 
property  will  not  pass  during  the  progress 
of  the  work,  or  until  the  specified  amount 
of  the  product  contracted  for  has  been  pro- 
duced and  is  in  a  condition  where  it  can 
be  delivered  according  to  the  contract.  The 
parties  are  at  liberty  to  contract  with  a 
different  intent.  ''We  do  not  deny  that  a 
person  may  buy  chattels  in  an  unfinished 


apart  for  shipment.  Babcock  v.  Deposit 
Bank,  5  Ky.  L.  Rep.  518. 

Where,  Ly  the  terms  of  a  contract  to 
manufacture  and  deliver  boxed  on  board 
cars  for  shipment,  all  the  slate  taken  from 
a  quarry,  money  to  be  advanced  by  the  pur- 
chaser to  enable  the  seller  to  operate  the 
quarry,  a  portion  of  the  purchase  price  to 
be  deducted  from  the  money  so  advanced, 
and  the  balance  to  be  paid  upon  delivery, 
title  does  not  pass  to  the  slate  until  it  is 
boxed  and  loaded,  and  prior  to  that  time 
the  purchaser  is  not  entitled  to  maintain 
replevin  against  an  assignee  in  insolvency 
of  the  seller,  for  the  possession  of  any  slate 
not  hoxed  and  loaded.  Brunswick-Balke 
Collender  Co.  v.  Herrick,  03  Vt.  286,  21  Atl. 
918. 

Compare  with  Leggo  v.  Welland  Vale 
Mfg.  Co.  2  Ont.  L.  Rep.  45,  holding  to  fall 
Dpon  the  purchaser  loss  from  destruction 
by  fire  of  articles  manufactured  upon  a 
special  order,  while  still  upon  the  premises 
of  the  seller,  but  after  they  have  been 
packed,  addressed  to  the  purchaser,  and  left 
ready  for  shipment  the  following  morning. 

e.  Necessity  of  acceptance, 

1.  Where  contract  commits  buyer  to  aC' 

ceptance, 

See  supra,  ''Appropriation  by  terms  of 
rontract,"  and  "Tender  or  delivery  and  ac- 
ceptance.*' 

While  it  may  be  conceded  that  title  can- 
not be  vested  in  the  purchaser  of  an  article 
to  be  manufactured  without  his  consent, 
nerertiieless  a  contract  may  be  made  in  such 
«  way  as  subsequently  to  pass  title  between 
th<»  parties  to  goods  unascertained  at  the 
time  the  contract  was  made,  without  a 
subeequent  acceptance  by  the  purchaser,  as 
vhere  the  contract  commits  the  buyer  in 
advance  to  acceptance  of  goods  determined 
by  other  marks.  Smith  v.  Edwards,  156 
Mass.  221,  30  N.  E.  1017  (shoes  sold  by 
nmple). 

Under  a  contract  to  manufacture  some 
particular  article  according  to  the  direction 
of  the  purchaser  as  to  the  pattern,  style, 
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etc.,  title  passes  upon  the  completion  and 
tender  of  the  article.  Bookwalter  v.  Clark, 
11  Biss.  126,  10  Fed.  793  (holding  that  an 
action  may  be  maintained  for  the  purchase 
price  where,  upon  tender,  the  purchaser  re- 
fused to  accept  the  article)  ;  Bement  v. 
Smith,  15  Wend.  493  (holding  that  where 
the  manufacturer  left  the  article  on  deposit 
for  the  purchaser  upon  his  refusal  to  ac- 
cept the  same,  an  action  for  the  purchase 
price  may  be  maintained ) .  To  the  same  ef- 
fect, see  Crookshank  v.  Burrell,  18  Johns. 
58,  9  Am.  Dec.  187;  Shawhan  v.  Van  Nest, 
25  Ohio  St.  490,  18  Am.  Rep.  313  (hold- 
ing a  manufacturer  entitled  to  recover  the 
contract  price  on  proving  that  he  has  fur- 
nished the  material  and  made  and  tendered 
the  manufactured  article  in  pursuance  of 
the  terms  of  the  contract). 

Many  cases  involving  very  similar  facts 
are  disposed  of  on  the  theory  that  a  con- 
tract to  manufacture  a  particular  article, 
to  be  of  a  style  and  pattern  desiccated  by 
the  purchaser,  is  not  a  contract  oi  sale,  but 
a  contract  for  work  and  materials,  and  the 
matter  is  disposed  of  as  a  contract  of  the 
latter  character.  Such  cases  are  not  within 
the  scope  of  the  note.  Other  very  similar 
cases  which  fall  within  this  exclusion  are 
cases  involving  employment  of  an  artist 
to  prepare  a  sUitue  or  picture,  etc. 

The  sale  of  a  growing  crop  which  the 
seller  is  to  cut  and  put  in  stack  and  there 
measure  will  not  pass  title  to  the  purchaser 
until  the  m^surement  is  made.  Hughes  v. 
Wiley,  36  Kan.  731,  14  Pac.  269. 

A  contract  to  sell  all  the  logs  of  a  certain 
kind,  cut  from  certain  property,  to  be  de- 
livered upon  the  banks  of  a  stream,  passes 
title  to  the  purchaser  when  the  logs  are  de- 
livered at  the  stream,  although  he  refuses 
to  scale  the  same  in  order  to  ascertain  the 
amount  to  be  paid  therefor.  Carlson  v. 
Crescent  Woodenware  &  Box  Mfg.  Co.  20 
Idaho,  794,  120  Pac.  460. 

And  where  an  order  is  given  for  goods  of 
a  certain  quality  or  quantity,  there  is  an 
implied  assent  that  the  dealer  shall  mak« 
the  selection,  and  the  exact  point  in  the  act 
of  making  such  selection,  when  the  dealer 
is  no  longer  at  liberty  to   change    his    in- 
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condition  and  acquire  the  right  of  property 
in  them,  though  possession  be  retained  by 
the  vendor  in  order  that  he  may  fit  them 
for  delivery.  But  in  such  a  case  the  inten- 
tion to  pass  the  ownership  by  the  contract 
•cannot  be  left  in  doubt.  The  presumption 
is  against  such  an  intention."  Strong,  J., 
in  the  Elgee  Cotton  Cases  (United  States 
T.  Woodruff)  22  Wall.  180,  193,  22  L.  ed. 
«63,  869. 

The  contention  that  no  property  in  the 
goods  passed  until  January  1,  1910,  or  what 
amounts  in  this  case  to  the  same  thing, 
that  the  risk  of  loss  by  deterioration  prior 
to  that  time  was  intended  to  be  assumed  by 
the  plaintiff,  cannot  be  sustained.  The 
prima  facie  rule  of  construction  is  that  the 
parties  intended  that  the  property  in  the 


egg  meats  vested  in  the  buyer  and  the  right 
to  the  price  in  the  seller,  in  the  language 
of  Blackburn,  J.,  in  Calcutta  &,  B.  Steam 
Nav.  Co.  V.  De  Mattes,  32  L.  J.  Q.  B.  N.  S. 
322,  "as  soon  as  it  (the  contract)  came  to 
relate  to  specific  ascertained  goods," — that 
is,  on  the  completion  of  the  quantity  of 
product  contracted  for  and  its  storage  in 
a  deliverable  state  subject  to  the  orders  of 
the  buyer, — ^and  the  inquiry  in  such  a  case 
always  "must  be  whether  there  is  any  suffi- 
cient indication  of  a  contrary  intention." 
We  approve  the  principles  stated  in  Ben- 
jamin on  Sales,  5th  ed.,  that  (1)  "a  pro- 
vision that  either  party  shall  insure  the 
goods  contracted  for  is  strong  evidence  that 
the  risk  of  loss  was  intended  to  be  assumed 
by  him."     And  that    (2)    "when  the  goods 


tention,    may    be    designated    as    the    time 
when  the  title  vests  in  the  purchaser ;  and  [ 
this  rule  also  applies  to  the  sale  of  goods  to  i 
be  manufactured,  but  in  order    that    title  I 
may  pass  at  this  juncture    of    the    trans- 1 
action,  the  goods  must  conform  in  quantity 
and  quality  to  the  specifications  of  the  con- 
tract.    Johnson  v.  Hibbard,  29  Or.  184,  54 
Am.  St.  Rep.  787,  44  Pac.  287. 

But  it  has  been  held  that  where  the  pur- 
-chaser  rescinds  or  repudiates  a  contract  to 
purchase   an    article     to     be     produced     or 
Tnanufactured,  and  gives    the    seller    notice 
;thereof  before  the  completion  of  the  article 
(Moline   Scale  Co.  v.  Beed.  52   Iowa,   309, 
35  Am.  Rep.  272,  3  N.  W.  96),  or  before  any- 
thing has  been  done  to  pass  title  (Drovers* 
Deposit  Xat.  Bank  v.  Tichenor,  —  Wis.  — , 
145  X.  W.  777),  the  seller  cannot,  without 
the    consent    of    the    purchaser,    thereafter 
'Complete  the  article  and  vest  the  purchaser 
-with    the   title    and    recover    the    purchase 
j)rice. 

To  the  same  effect  are — 

— Thomas  D.  ^lurphv  Co.  v.  Exchange  Xat. 
Bank,  76  Neb.  573,  107  X.  W.  845,  holding 
that  under  a  contract  for  the  manufacture 
of  a  quantity  of  calendars  and  tubes,  de- 
livery to  be  made  to  the  purchaser  on  or 
about  a  specified  date,  title  does  not  pass 
until  the  goods  are  actually  or  constructive- 
ly delivered,  and  where  the  purchaser 
countermands  the  contract  two  days  after 
execution,  the  seller  cannot  complete  the 
articles,  and  by  tendering  the  same  to  the 
purchaser  hold  him  for  the  purchase  price; 
and  Heiser  v.  Mears,  120  N.  C.  443,  27  S.  E. 
117,  holding  that  a  contract  for  the  sale  of 
A  lot  of  shoes  thereafter  to  be  manufactured 
and  delivered  is  executory,  and  no  title 
passes  until  they  are  finished  and  deliv?red; 
lience,  where  the  purchaser  before  the  shoes 
^vere  manufactured  gave  notice  to  the 
seller  of  his  refusal  to  take  the  same,  the 
latter  cannot  complete  and  tender  them  to 
■the  former,  and  then  sue  for  the  purchase 
jprice. 

2,  E/fcct  of  proviftion  for  inspection. 

The  contract  for  the  sale  of  an  article  to 
be  produced  or  manufactured  may  either 
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expressly  or  impliedly  reserve  to  the  pur- 
chaser the  right  to  inspect  the  article  be- 
fore accepting  the  same,  and  in  such  case 
title  does  not  pass  at  least  until  this  right 
of  inspection  has  been  afforded.  And  ac- 
cording to  many  of  the  cases,  it  would 
seem  that  the  purchaser  must  also  inspect 
and  accept  the  article  before  title  thereto 
will  pass  to  him.  The  effect  of  a  tender  by 
the  purchaser  was  not,  howeverj  raised  in 
these  cases. 

—Re  Clairfield  Lumber  Co.  194  Fed.  181. 
holding  that  where,  by  the  terms  of  a  con- 
tract lor  the  sale  of  lumber  of  designated 
kinds  and  quality,  the  lumber  is  to  be  in- 
spected and  measured  before  delivery, 
title  does  not  pass  until  such  inspection 
and  measurement,  although  the  purchaser 
examined  the  lumber  in  piles,  estimated  the 
quantity,  and  gave  directions  for  shipment. 
On  appeal,  however,  this  case  was  reversed 
on  the  ground  that  a  provision  in  the  con- 
tract for  advances  to  be  made  by  the  pur- 
chaser to  the  seller,  based  on 'the  lumber 
piled,  created  in  favor  of  the  purchaser  an 
equitable  lien  upon  the  lumber  piled  for 
the  amount  of  the  advances  actually  made, 
which  was  valid  as  against  the  trustee  in 
bankruptcy  for  the  seller.  Gage  Lumber  Co. 
V.  McEldownev,  124  C.  C.  A.  641,  207  Fed. 
255 ; 

— Dunham  v.  H.  D.  Williams  Cooperage 
Co.  83  Ark.  395,  103  R.  W.  386,  holding  that 
under  a  contract  to  make  and  deliver  a 
specified  number  of  pieces  of  heading  at  a 
designated  price,  title  to  the  heading  does 
not  pass  until  it  has  been  inspected  and  ac- 
cepted by  tlie  purchaser; 

— Deutsch  V.  Dunham,  72  Ark.  141,  105 
Am.  St.  Rep.  21,  78  S.  W.  767,  holding  a 
contract  to  be  executory  where  it  was  for 
the  sale  of  lumber  thereafter  to  be  sawed 
by  the  seller  according  to  the  orders  of  the 
purchaser,  and  piled  at  a  certain  place,  the 
purchase  price  to  be  fixed  according  to  the 
grade  of  lumber  as  fixed  by  an  inspection  to 
be  made  by  the  purchaser  and  accepted  by 
the  seller;  and  the  title  to  the  lumber,  in 
the  absence  of  such  inspection,  did  not  pass 
when  it  was  sawed  and  delivered  at  the 
place  of  delivery,    although    the    purchaser 
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contracted  for  are  an  entire  quantity,  it  is 
a  question  depending  upon  the  terms  of  the 
contract  and  the  circumstances  of  the  case 
whether  the  insurance  covers,  and  the  risk 
accordingly  attaches  to,  the  quantity  of 
goods  when  completed  only,  or  also  each 
^parate  instalment  when  delivered."  p. 
409. 

The  binguage  of  the  provision  upon  which 
defendant  bases  the  contention  is  "f.  o.  b. 
your  station,  aH  charges  paid  up  to  Janu- 
ary Ist,  namely,  storage,  insurance,  and  in- 
terest." This  provision  was  inserted  at  de- 
fendant's suggestion.  If,  as  contended,  the 
property  remained  in  the  plaintiff  until 
January  1st,  what  reason  was  there  for 
the  stipulation?  The  defendant  would  have 
no  insurable    interest    until   the    property 


passed.  Tlie  evidence  shows  that  the  parties 
expected  the  entire  product  to  be  put  up 
in  the  spring  and  early  summer  of  1909, 
and  doubtless  some  of  it  in  the  ordinary 
course  of  dealing  would  have  remained  in 
storage  until  the  Ist  of  January  following. 
The  defendant,  however,  had  the  right  to 
order  out  a  part  or  all  at  any  time  after 
the  quantity  contracted  for  was  ready  for 
delivery,  but  was  not  to  be  chargeable  with 
interest  on  the  price  or  for  cost  of  storage 
or  insurance  until  January  1st.  After  the 
specified  quantity  had  been  produced  and 
stored,  the  insurance  would  be  for  defend- 
ant's benefit,  because  the  property  then 
passed,  and  in  the  ordinary  course  of  busi- 
ness the  policy  would  then  be  transferred 
to    defendant.      Such    is    the    construction 


offered  to  inspect  and  pay  for  the  same,  the 
seller,  however,  refusing  to  join  in  the  in- 
spection; and  under  these  circumstances 
the  purchaser  is  not  entitled  to  maintain 
rep  Win  for  the  lumber; 

—Fordice  v.  Gibson,  129  Ind.  7,  28  N.  E. 
303,  holding  that  title  did  not  pass  under 
an  agreemeot  in  form  a  receipt,  for  a 
portion  of  the  purchase  price  in  payment  of 
a  designated  quantity  of  staves,  **of  my  first 
manufacture, "  to  be  of  certain  dimensions, 
vhich  the  seller  agreed  to  deliver  at  a  cer- 
tain place  for  a  d^ignated  price,  subject  to 
itt^wciion  by  the  purchaser,  and  where, 
after  the  manufacture  of  the  staves,  but  be- 
fore anything  had  been  done  in  the  way  of 
delivering  them  to  the  purchaser,  or  of 
desigaating  them  as  a  portion  of  those  sold, 
the  seller  sold  and  delivered  them  to  another 
person,  the  latter  obtained  a  good  title 
thereto; 

— Sempel  v.  Northern  Hardwood  Lumber 
Co.  142  Iowa,  686,  121  N.  W.  23,  holding 
that  und^r  a  eontract  to  cut  and  bank  logs 
upon  a  stream,  there  to  be  inspected  and 
scaled  to  ascertain  the  quantity  and  quality, 
the  inspection  to  be  done  by  a  person 
agreed  upon  by  the  parties,  title  dees  not 
pass  when  the  logs  are  banked  upon  the 
stream,  where  before  inspection  they  are 
washed  away  by  a  flood; 

— Slade  V.  Lee,  94  Mich.  127,  53  N.  W. 
929,  holding  that  under  a  contract  for  the 
*ale  of  lumber  to  be  manufactured,  title 
does  not  pass  upon  the  manufacture  and 
piling  of  the  lumber,  which  the  purchaser 
considered  to  he  of  the  quality  specified, 
'K'here  there  was  an  inspection  provided  for 
in  the  contract; 

--Stephens  v.  Santee,  49  X.  Y.  35,  holding 
that  under  a  contract  to  cut  from  standing 
timber  railroad  ties,  and  deliver  the  same 
at  the  railroad  track,  the  ties  to  be  of  a 
«>rtain  quality,  title  does  not  pass  until 
they  are  inspected  and  Accepted  by  the 
purchaser ; 

—Hargraves  Mills  v.  Gordon,  137  App. 
DiT.  695,  122  N.  Y.  Supp.  245,  affirmed 
without  opinion  in  203  N.  Y.  568,  96  N.  £. 
1116,  holding  that  under  a  contract  to 
manufacture  certain  cloth  goods,  although 
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the  purchaser  is  to  furnish  a  small  portion 
of  the  material  to  be  used  in  weaving 
the  cloth,  the  cloth  nevertheless  remains  the 
property  of  the  manufacturer  until  the 
goods  are  delivered  to  and  inspected  by 
the  purchaser; 

— ^mith  V.  Wisconsin  Invest.  Co.  114 
Wis.  151,  89  N.  W.  829,  holding  that  where, 
under  a  contract,  lumber  was  to  be  sawed 
during  a  certain  period  and  piled  at  a  desig- 
nated place,  and  thereafter  delivered  on 
board  cars,  to  be  graded,  scaled,  and  ac- 
cepted, when  loaded  on  the  cars,  the  value 
to  be  credited  on  indorsements  of  the  pur- 
chaser at  the  end  of  each  month,  on  the 
basis  of  this  inspection,  title  to  the  lum- 
ber did  not  pass  until  it  was  delivered, 
passed  upon,  and  accepted  by  the  purchaser. 

Compare  with  Allen  v.  Greenwood,  147 
Wis.  626,  133  X.  W.  1094,  holding  that 
under  a  contract  for  the  sale  of  all  staves 
cut  during  a  season  to  be  delivered  at  a  cer- 
tain place,  and  to  be  inspected,  culled,  and 
counted  by  the  purchaser  at  such  place,  the 
title  passed  upon  delivery  without  the  in- 
spection, culling,  or  counting,  since  under  ^ 
the  contract  the  purchaser  was  to  take  all' 
the  merchantable  staves,  and  hence  no 
selection  by  him  was  contemplated. 

Where  the  subject-matter  of  a  sale  has 
not  yet  been  ^produced  or  manufactured, 
title  does  not  pass  until  the  work  of  manu- 
facture, production,  or  appropriation  has 
been  completed,  and  the  property  accepted 
by  the  purchaser,  where  the  sale  is  depend- 
ent upon  the  quality  of  the  article  and  the 
purchaser  reserves  the  right  of  inspection. 
Sempel  v.  Northern  Hardwood  Lumber  Co. 
supra.  ^ 

Under  an  executory  contract  to  build  a 
vessel,  silent  as  to  when  title  will  vest,  the 
court  will  not  say  as  a  matter  of  law  that 
merely  because  the  contract  contains  a  pro- 
vision for  payment  of  the  purchase  price 
by  instalments  according  to  the  progress  of 
the  work,  it  was  the  intention  of  the  parties 
that  the  property  in  the  unfinished  vessel 
would  vest  in  the  purchaser  upon  payment 
of  the  instalments,  where,  by  the  terms  of 
the  contract,  he  was  not  bound  to  accept 
the  vessel  until  she  had  been  completed  and 
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which  we  think  carries  out  the  presumed 
intention  of  the  parties;  and,  as  stated,  we 
are  unable  to  find  in  the  contract  or  the 
situation  of  the  parties  evidence  sufficient  to 
rebut  the  presumption.  The  jury  should  have 
been  instructed  that  any  loss  occasioned 
prior  to  October  12th  was  the  plaintiff's 
whether  it  resulted  from  his  fault  or  that 
of  the  cold  storage  company. 

It  is  claimed  that  the  court  erred  in  re- 


fusing to  permit  an  offer  of  proof  to  be 
made.  Without  deciding  whether  the  de- 
fendant lost  the  right  to  a  ruling  upon  this 
claim  of  error  by  failing  to  set  out  the 
testimony  by  affidavit  in  support  of  the 
motion  for  a  new  trial,  it  is  sufficient  to 
say  that  the  character  of  the  testimony  i» 
indicated  by  the  question  to  which  objec- 
tions were  sustained  which  occasioned  the 
offer  of  proof;   and,  as  another  trial  must 


had  passed  inspection  at  a  certain  place 
upon  her  delivery  there  by  the  seller.  Hall 
V.  Green,  1  Houst.  (Del.)  546,  71  Am.  Dec. 
96. 

A  contract  for  the  construction  of  an 
article  is  executory,  and  remains  so  until 
it  is  completed,  and  where  the  article  is  to 
be  made  according  to  specifications  and  a 
standard  agreed  upon,  the  title  does  not 
vest  in  the  purchaser  until  he  accepts  the 
article.  Re  Non-Magnetic  Watch  Co.  89 
Hun,  196,  34  N.  Y.  Supp.  1017. 

In  the  foregoing  cases  the  effect  of  the 
failure  of  the  purchaser  to  have  accepted 
the  article,  upon  the  vesting  in  him  of  the 
title  thereto,  is  passed  upon  where  the  effect 
of  a  tender  of  the  property  by  the  seller 
was  not  involved.  While  the  cases  referred 
to  hold  that,  under  the  conditions  presented, 
acceptance  by  the  purchaser  is  essential  to 
the  passing  of  the  title  to  the  thing  to  be 
manufactured  or  produced,  they  do  not  go 
to  the  extent  of  holding  that  the  tender  by 
the  seller  of  the  finished  article  answering 
the  requirement  of  the  contract  as  to  de- 
scription and  quality  will  not  pass  the  title 
thereto. 

See,  upon  this  question,  note  to  Pate  v. 
Ralston,  —  L.R.A.(N.S.)   — . 

It  has,  however,  been  held  that  under  a 
contract  to  deliver  at  a  future  day  crops 
thereafter  to  be  grown,  to  be  of  a  specified 
character  and  description, '  the  crop  must 
not  only  be  grown,  harvested,  and  offered 
to  the  purchaser,  bat  he  must  accept  it,  (Mr 
it  must  be  set  apart  for  hitn  by  nis  con- 
sent, before  the  title  thereto  will  vest  in 
him,  and  the  seller  cannot,  by  offering  to 
deliver  and  tendering  the  mature  crop  to 
the  purchaser,  thereby  pass'the  title,  where 
the  purchaser  refuses  to  accept  and  does 
not  accept  of  the  same.  Rider  ▼.  Kelly,  32 
Vt.  26S,  76  Am.  Dec.  176.  But  this  case  is 
not  in  harmony  with  the  weight  of  au- 
thority on  this  point.  See  ">iecessity  of 
some  act  of  appropriation,"  and  "Ap- 
propriation by  terms  of  contract." 

3,  Bifect  of  provision  for  test  or  trial. 

A  contract  for  the  sale  of  an  article  to  be 
produced  or  manufactured  may  expressly  or 
impliedly  reserve  to  the  purchaser  the  right 
to  test  the  article  before  accepting  it,  and 
in  such  case  the  title  does  not  pass  until 
this  right  has  been  exercised.  Supporting 
this  dc^rine  are — 

— Hallidie  v.  Sutter  Street  R.  Co.  63 
Cal.  575,  holding  that  under  an  agreement 
to  buy  rope  thereafter  to  be  manufactured 
50  L.R.A.(N.S.) 


for  the  purchaser,  on  condition  that  it 
would  be  fit  and  suitable  for  a  stated  pur- 
pose, the  purchaser  to  have  time  for  testing 
it,  title  thereto  did  not  pass  until  the  pur- 
chaser accepted  it; 

— Shaw  V.  Smith,  48  Conn.  308,  40  Am. 
Rep.  170,  holding  that  a  contract  is  ex- 
ecutory and  does  not  pass  title  where  it  is 
therein  agreed  to  manufacture  a  set  of  tools 
adapted  to  a  certain  purpose,  to  be  of  a 
certain  quality  and  capacity,  since  the 
agreement  as  to  quality  and  capacity  re- 
quires a  trial  or  test  before  the  purchaser  ia 
bound  to  accept  the  articles,  although  he 
has  paid  the  entire  purchase  price,  and 
hence,  upon  the  failure  of  the  seller  before 
completion,  title  passes  to  his  creditors: 

— Lucas  V.  Taylor,  105  Md.  90,  66  Atl. 
26,  holding  that  under  a  contract  for  the 
building  of  a  steamer,  the  purchase  price  to 
be  paid  in  instalments,  one  of  'which  was 
not  to  be  paid  until  completion  by  the  vessel 
of  a  satisfactory  trip,  the  builder  remains 
the  owner  until  it  is  delivered  and  accepted 
by  the  purchaser;  and  this  is  true  although 
by  the  terms  of  the  contract  the  latter  wa« 
entitled  to  have  an  inspector  in  the  yard  of 
the  builder,  since  the  determination  of  the 
question  whether  the  vessel  had  been  con- 
structed according  to  the  contract  was  re- 
served until  her  completion; 

—Phelps  V,  Willard,  16  Pick.  29,  holding 
that  under  a  contract  for  the  purchase  of  a 
machine  to  be  manufactured  and  set  up  at 
the  purchaser's  warehouse,  to  be  paid  for 
if  it  works  to  his  satisfaction,  otherwise  to 
be  taken  away,  the  purchaser  to  cart  it 
from  the  place  of  manufacture  to  the  place 
where  it  is  to  be  set  up,  title  to  the  machine 
does  not  pass  when  it  is  set  up  in  the  pur- 
chaser's plant,  before  trial  and  acceptance, 
and  hence  it  is  not  at  such  time  subject  to 
levy  by  creditors  of  the  purchaser; 

— Kuehn  v.  Nero,  145  Wis.  256,  130  N.  W. 
56,  holding  that  under  a  contract  to  raise  a 
crop  on  certain  land,  to  be  delivered  to  the 
purchaser  as  requested  on  board  cars,  tlie 
purchaser  to  have  a  right  to  subject  the 
crop  to  a  certain  test  and  reject  the  same  if 
not  up  to  a  certain  standard,  title  does  not 
pass  until  after  such  test. 

The  title  to  tanks  was  held  not  to-  pass  be- 
fore they  were  completed  and  ready  for  test- 
ing, when  they  were  too  heavy  when  com- 
pleted to  be  conveniently  moved,  under  a 
contract  providing  that  the  tanks  be  erected 
upon  the  premises  of  the  purchaser,  the 
purchase  money  be  paid  in  instalments  pay- 
able at  certain  times  after  the  tanks  are 
completed,  where  the  contract  was  for  the 
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be  ordered,  the  point  will  be  considered,  j 
The  only  ground  for  the  objection  to  the 
questions  was  that  the  witness  had  not 
tfliown  himself  qualified  to  answer.  The 
witness  had  been  for  nine  years  the  manager 
of  the  cold  storage  plant  where  the  egg 
meats  were  stored,  and  testified  to  an  ex- 
perience in  the  business  sufficient  to  qualify 
him  to  state  his  opinion  whetlier  a  product 
like  ^g  meats,  after  having  been  solidly 


frozen,  will  thaw  in  a  temperature  below 
the  freezing  point. 

To  a  number  of  special  questions  sub- 
mitted at  the  request  of  defendant,  the 
jury  gave  evasive  and  equivocal  answers. 
Asked  to  state  whether  46  cans  of  frozen 
yolks  were  destroyed  by  order  of  court  in 
Spokane,  they  answered,  "There  probably 
were  some  cans  destroyed."  Equally  evas- 
ive answers  were  returned  to  no  less  than 


sale  and  delivery  of  the  completed  tank 
ready  for  testing.  Bellamy  v.  Davey  [1801  ] 
3  Ch.  540,  60  L.  J.  Ch.  N.  S.  778,  65  L.  T. 
X.  S.  308,  40  Week.  Rep.  118. 

A  provision  in  a  contract  for  the  construc- 
tion of  a  vessel,  for  certain  trials  and 
tests  of  the  vessel  to  be  had  before  the  pur- 
chaser was  bound  to  accept  the  same,  has 
been  held  to  prevent  the  passing  of  title 
to  the  vessel  during  construction,  although 
the  contract  also  contained  provisions  for 
the  payment  of  instalments  on  the  purchase 
price  during  construction,  and  for  the 
superintendence  of  the  vessel  and  approval 
thereof  by  the  purchaser  or  someone  in  his 
behalf  during  construction.  See  James 
Laing  k  Sons  v.  Barclay  C.  &,  Co.  [1908]  A. 
C.  35,  2  B.  R.  C.  635,  [1908]  S.  C.  (H.  L.) 
1,  77  L.  J.  P.  C.  N.  S.  33,  97  L.  T.  X.  S.  816, 
10  Asp.  Mar.  L.  Cas.  583,  10  Ann.  Cas.  137; 
Hawes  v.  Wm.  R.  Trigg  Co.  110  Va.  165,  65 
S.  E.  538;  The  Revenue  Cutter  Xo.  2,  4 
Sawy.  143,  Fed.  Cas.  Xo.  11,714. 

#.  Where  quality  is  to  be  ascertained. 

Where  the  seller  is  to  do  something  to  the 
article  sold  for  the  purpose  of  putting  it 
into  a  condition  in  which  the  purchaser  is 
bound  to  accept  it,  performance  by  the  seller 
is  a  condition  precedent  to  the  passing  of 
the  title,  in  the  absence  of  any  circum- 
stances indicating  a  contrary  intention. 
Welter  v.  Hill,  65  Minn.  273,  68  X.  W.  26. 

The  expression,  "that  if  anything  remains 
to  be  done  by  the  seller,  the  title  does  not 
pass,"  has  been  explained  to  mean  that 
where  something  is  to  be  done  by  the  seller 
to  ascertain  &e  identity,  quantity,  or 
quality  of  the  thing  sold,  or  to  put  it  in  the 
condition  which  the  terms  of  the  contract 
require,  the  title  does  not  pass.  Terry  v. 
Wheeler,  25  N.  V.  525. 

The  contract  may  also  either  expressly  or 
impliedly  indicate  the  intention  of  the 
parties  to  make  the  transfer  of  title  to  an 
article  to  be  manufactured  or  produced  de- 
pendent upon  ascertaining  the  quantity  of 
the  article.  In  such  case  title  remains  in 
the  seller  until  this  act  has  been  performed, 
where  it  is  not  left  to  the  seller  alone  to 
perfonn   it.     Snyder  v.   Tibbals,   32   Iowa, 

447. 

Supporting  this  doctrine  are  — 
— Frost  V.  Woodruff,  54  111.  155,  holding 
that  where  wood  is  sold  thereafter  to  be  cut, 
measured,  and  delivered  to  the  purchaser, 
title  does  not  pass  until  after  the  wood  has 
been  measured,  and  it  is  subject  to  levy  by 
the  creditors  of  the  seller  while  piled  upon 
50  LJlJ^.(X.S.) 


the  land  of  the  latter  before  such  measure- 
ment; 

—Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Heck, 
50  Ind.  307,  19  Am.  Rep.  713,  holding  that 
under  an  agreement  to  furnish,  cut,  haul, 
and  pile  wood  upon  the  purchaser's  right  of 
way,  which  he  is  to  receive,  measure,  and 
pay  for  at  a  specified  price  per  cord,  title 
to  the  wood  piled  on  the  right  of  way  does 
not  pass  until  it  is  measured  and  PAid  for, 
and  the  loss  by  its  destruction  by  nre  prior 
to  this  time  falls  upon  the  seller; 

—Martin  v.  Hurlbut,  9  Minn.  142,  GiU 
132,  holding  that  a  contract  to  sell  all  the 
logs  that  should  be  cut  during  the  season 
at  a  designated  price  per  thousand  feet,  the 
lumber  to  be  scaled  by  a  designated  person, 
is  executory  in  character,  and  does  not  vest 
the  purchaser  with  the  title  to  the  logs  be- 
fore they  are  scaled,  and  hence  a  subse- 
quent sale  by  the  seller  to  another  vests  the 
latter  with  the  title; 

—Miller  v.  Seaman,  176  Pa.  291,  35  Atl. 
134,  holding  that  a  contract  to  sell  lumber 
thereafter  to  be  manufactured  and  measured 
as  ordered  by  the  purchaser  passes  no  title 
until  the  inspection  and  measurement  are 
made; 

—Galloway  v.  Week,  54  Wis.  604,  12  X. 
W.  10,  holding  that  on  the  sale  of  a  cer- 
tain per  cent  of  all  the  lumber  cut  at  a 
certain  place,  the  lumber  to  be  piled  and 
estimates  thereof  made,  and  a  portion  of 
the  purchase  price  paid  according  to  such 
estimates,  the  title  to  the  lumber  does  not 
vest  in  the  purchaser  until  the  estimate  pro- 
vided lor  has  been  made  in  the  manner 
provided ; 

— Cooper  V.  Bumpass,  1  Tex.  App.  Civ. 
Cas.  (White*  W.)  246,  holding  that  under 
a  contract  to  purchase  lumber  thereafter  to 
be  sawed  and  delivered  to  the  purchaser  at 
a  certain  place,  title  does  not  pass  as  long 
as  anything  remains  to  be  done  between  the 
buyer  and  seller  in  reference  to  the  prop- 
erty, and  the  purchaser  cannot  obtain 
sequestration  and  levy  the  same  upon  the 
lumber  while  in  the  possession  of  third 
persons  claiming  the  same  as  owners. 

It  has,  however,  been  held  that  where 
nothing  remains  to  be  done  after  delivery  of 
the  articles  manufactured  under  a  contract 
of  sale,  but  to  ascertain  the  quantity  for  the 
purpose  of  determining  the  amount  to  be 
paid  therefor,  a  count  or  measurement 
thereof  is  not  necessary  to  vest  title  in  the 
purchaser;  the  title  vests  upon  the  delivery,, 
and  thereafter  the  property  is  not  subject  to 
levy  by  creditors  of  the  seller,  although  the 
quantity    has    not    yet    been    ascertained* 
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eight  or  nine  other  questions.  Whether 
this  resulted  from  a  reluctance  of  the  jury 
to  lind  facts  in  favor  of  the  defendant  not- 
withstanding the  evidence,  we  cannot  say. 
But  the  court  should  have  sustained  the 
motion  to  require  the  jury  to  return  definite 
answers.  Not  infrequently  cases  arise 
where  it  becopies  the  duty  of  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial 
because  the  answers  are  so  evasive  and  un- 
satisfactory as  to  suggest  that  the  defeated 


party  has  not  had  a  fair  and  impartial 
trial.  Union  P.  R.  Co.  v.  Fray,  31  Kan. 
739,  3  Pac.  550;  St.  Louis  &  S.  F.  R.  Co. 
v.  Clark,  48  Kan.  321,  29  Pac.  312;  South- 
ern Kansas  R.  Co.  v.  Michaels,  49  Kan. 
:i88,  390,  30  Pac.  408;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Wells.  50  Kan.  222,  42  Pac.  699. 
The  judgment  is  re\'ersed,  and  a  new  trial 
ordered. 

Petition   for  rehearing  denied. 


Hyde  v.  Lathrop,  2  Abb.  App.  Dec.  436. 
And  see  to  the  same  effect  Carlson  v.  Cres- 
cent Woodenware  &  Box  Mfg.  Co.  20  Idaho, 
794,  120  Pac.  460. 

d.  What   constitutes  acceptance. 

Of  course  any  act  by  the  purchaser  of  an 
article  which  was  to  be  produced  or  manu- 
factured, indicating  his  acquiescence  or  con- 
sent to  the  appropriation  by  the  seller  of 
the  finished  article  to  his  contract,  consti- 
tutes a  sufficient  acceptance  to  pass  the 
title,  and  this  is  true  although  tiie  seller 
still  retains  possession  as  security  for  the 
purchase  price. 

The  following  cases  are  of  value  as  illus- 
trating what  acts  by  the  purchaser  may 
constitute  an  acceptance  of  the  article, 
thereby  vesting  him  with  the  title: 

Under  a  contract  providing  that  upon 
counting  and  piling  upon  certain  designated 
land,  staves  to  be  sawed  or  manufactured, 
the  delivery  of  the  same  shall  be  deemed 
completed,  and  they  shall  become  the 
property  of  the  purchaser,  where  part  of  the 
staves  are  piled  upon  the  land  designated 
and  part  upon  adjoining  land,  and  the 
purchaser  treats  ail  the  different  piles  as 
delivered,  the  jury  are  warranted  in  finding 
that  the  property  in  the  staves  passed  when 
they  were  thus  piled,  as  against  subsequent 
attaching  creditors  of  the  seller.  Hatch  v. 
Standard  Oil  Co.  100  U.  S.  124,  25  L.  ed. 
554. 

Where  the  seller  of  ties  battled  and  piled 
the  same  upon  the  purchaser's  right  of  way, 
where  they  were  accepted  and  marked  by 
the  latter 's  agent  in  the  presence  of  an  of- 
ficer of  the  seller,  and  a  certificate  or  in- 
voice was  issued  therefor,  this  was  a  suffi- 
cient delivery  and  acceptance  to  pads  title 
against  creditors  of  the  seller.  McDonald 
V.  Clearwater  Shortline  R.  Co.  164  Fed. 
1007. 

And  Stearns  v.  Grand  Trunk 'R.  Co.  156 
Mich.  145,  120  N.  W.  572,  holds  that  title 
to  lumber  thereafter  to  be  manufactured 
passes  when  the  lumber  is  cut  and  piled  by 
the  seller  and  the  amount  thereof  is  esti- 
mated by  the  purchaser  and  settled  for 
according  to  this  estimate,  where  the 
latter  marks  the  piles  with  his  signa- 
ture and  claims  the  lumber  as  his 
property,  although  it  is  part  of  the  agree- 
ment tliat  an  inspection  of  the  lumber  sliall 
be  subsequently  had,  and  the  final  settle- 
uient  shall  be  according  to  this  inspection, 
50  L.R.A.(N.S.) 


and  the  seller  is  to  load  the  lumber  at  the 
request  of  the  purchaser. 

Under  a  contract  by  the  owner  of  stand- 
ing timber,  to  sell  the  same  in  the  log,  the 
logs  to  be  of  certain  dimensions,  the 
purchaser  to  cut  the  timber  and  work  the 
same  up  into  logs  of  the  dimensions  speci- 
fied, and  to  pay  for  the  same  as  he  works 
them  into  the  logs,  title  passes  to  the  logs 
as  they  are  worked  up  by  the  purchaser,  al- 
though there  is  also  a  clause  that  the  logs 
shall  not  be  removed  from  the  premises  of 
the  seller  until  paid  for,  the  only  effect  of 
this  latter  clause  being  to  give  the  seller  a 
lien  upon  the  logs  for  the  purchase  price. 
Buskirk  Bros.  v.  Peck,  57  W.  Va.  360,  50  S. 
E.  432. 

Under  a  contract  to  manufacture  and 
store  in  the  seller's  warehouse  certain 
articles,  the  price  to  be  paid  upon  the  re- 
ceipt of  the  warehouse  receipts,  title  passes! 
upon  such  payments  as  against  a  receiv(>r 
for  the  seller  appointed  while  the  articles 
yet  remained  in  storage.  Shepard  v.  King. 
96  Ga.  81,  23  S.  E.  113. 

Under  an  agreement  by  an  association  to 
take  all  of  an  article  manufactured,  and 
to  make  certain  advances  thereon,  and  to 
sell  the  same  according  to  the  judgment  of 
tlie  association,  and  to  account  from  time 
to  time,  and  pay  to  the  manufacturer  the 
amount  to  which  he  is  entitled  under  the 
contract,  the  commodity  to  be  the  property 
of  the  association  as  soon  as  branded  and 
inspected,  but  the  manufacturer  to  store 
and  be  responsible  therefor  until  delivery, 
— title  to  the  commodity  passes  to  the  as- 
sociation as  fast  as  it  is  inspected  and 
branded,  and  where  it  is  subsequently  de- 
stroyed by  fire,  although  yet  in  the  manu- 
facturer's possession,  the  loss  falls  upon  the 
association.  Brewer  v.  Michigan  Salt  Asso. 
47  Mich.  526,  11  K  W.  370. 

Title  to  a  boiler  to  be  manufactured 
passes  to  the  purchaser  when  the  seller, 
after  completing  it,  stores  it  upon  his  own 
premises  at  the  request  of  the  purchaser, 
who  at  the  time  pays  the  purchase  price, 
Pratt  V.  Maynard,  li6  Mass.  388. 

Title  passes  by  the  payment  of  the  pur- 
chase price  by  the  purchaser  of  an  article  to 
he  manufactured,  and  the  appropriation  by 
the  seller  of  the  article  to  the  purchaser  and 
his  assent  to  such  appropriation,  where  the 
seller,  with  the  knowledge  and  consent  of 
the  purchaser,  leaves  the  property  with  a 
third  person  to  be  kept  for  the  purchaser. 
Wilkins  v.  Bromhead,  6  Mann.  &  G.  9G3,  7 
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Scott,  N.  R.  921,  13  L.  J.  C.  P.  N,  S.  74,  8  l 
Jur.  83.  I 

Weld  V.  Crane,  98  Mass.  ir)2,  holds  that  i 
where,  under  a  contract  to  build  a  chattel 
and  deliver  it  on  the  wharf  of  the  purchaser, 
the  seller  notified  the  former  that  the  prop- 
erty was  finished  and  ready  for  delivery,  and 
upon  his  failing  to  take  the  same,  offered  to 
«e!l  it  to  others,  to  which  the  purchaser  ob- 
jected and  then  paid  the  purchase  price  re- 
quested, the  seller  agreeing  to  keep  the 
chattel  until  it  was  convenient  for  the  pur- 
chaser to  take  it,  it  is  a  question  of  fact  for 
the  jury  as  to  whether  or  not,  under  tlieae 
circumstances,  title  to  the  property  passed 
so  that,  where  subsequently  destroyed,  the 
loss  fell  upon  the  purchaser. 

Where,  after  goods  are  manufactured 
under  special  order,  and  the  seller  tenders 
them  to  the  buyer  and  assigns  to  a  third 
person  his  claim  against  the  buyer  for  the 
purchase  price,  the  buyer  pdys  the  purchase 
price,  but  refuses  to  accept  the  goods, 
claiming  that  the  seller  is  bound  to  store 
them  until  called  for,  and  the  seller 
acquiesces  therein  and  stores  the  goods  in  a 
warehouse,  and  receives  advances  thereon 
before  such  payments  by  the  original  pur- 
chaser, no  title  vests  in  tht  latter  on  the 
tender  of  the  goods  and  payment  of  the  pur- 
chase price,  as  against  the  claim  of  the 
warehouseman,  who  advances  money  on  the 
goods  in  good  faith  and  without  notice  of 
the  buyer's  claim.  Schwab  v.  Oatman,  108 
N.  Y.  545,  92  N.  E.  1101,  reversing  129  App. 
Div.  274,  113  N.  Y.  Supp.  910,  on  dissent- 
ing opinion  of  McLaughlin,  J. 

Cinder  a  contract  to  manufacture  a 
specific  article,  which  the  manufacturer  did 
not  undertake  to  deliver  elsewhere  than  on 
his  own  premises,  where  he  gives  notice  to 
the  purchaser  that  the  article  is  completed, 
and  presents  to  him  a  statement  of  the 
purchase  price,  which  he  promises  to  pay 
«oon,  this  is  sufficient  to  pass  title,  so  that 
the  risk  of  loss  by  fire  is  upon  the  pur- 
chaser. Goddard  v.  Binney,  115  Mass.  450, 
15  Am.  Rep.  112, 

Huhbard  v.  O'Brien,  8  Hun,  244,  holds 
that  title  passes  to  an  article  manufactured 
for  another  when  the  purchaser  discharges 
an  employee's  lien  thereon,  settles  with  the 
maker  for  the  purchase  price,  and  orders  the 
article  delivered  to  the  carrier  for  trans- 
portation to  him. 

Maberly  v.  Sheppard,  10  Bing.  99,  3 
Moore  &  S.  436,  2  L.  J.  C.  P.  N.  S.  181, 
holds  that  under  a  contract  to  construct  a 
wa?on,  title  did  not  pass  before  acceptance 
within  the  statute  of  frauds,  although  the 
purchaser  before  the  wagon  was  completed 
had  caused  certain  attachments  to  be  made 
thereto- 

Bishop  V.  Crawshay,  3  Barn.  &  C.  415,  5 
Dowl.  &  R.  279,  3  L.  J.  K.  B.  65,  holds  that 
under  a  contract  to  manufacture  goods, 
where  the  manufacturer  committed  an  act 
of  bankniptcy,  and  then  shipped  the  goods 
And  drew  on  the  purchaser  for  more  than 
the  purchase  price,  and  the  purchaser  ac- 
cepted the  draft  without  knowledge  of  the 
l>ankn]ptcy»  although  the  goods  came  into 
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possession  of  the  purchaser,  the  assignees  in 
uanlsTuptcy  of  tlie  seller  were  nevertheless 
entitled  to  recover  the  same,  on  the  theory 
that  title  thereto  remained  in  the  bank- 
rupt when  the  act  of  bankruptcy  was  com- 
mitted and  when  the  draft  was  accepted. 

IX.  Effect  of  payment  of  purchase  price. 

It  has  bee.,  said  to  be  the  general  rule 
that  if  a  person  contracts  with  another  for 
a  chattel  which  is  not  in  existence  at  the 
time  of  the  contract,  though  he  pays  the 
whole  value  in  advance,  and  the  other  pro- 
ceeds to  execute  the  order,  the  buyer  ac- 
quires, no  property  in  the  chattel  until  it  is 
finished  and  delivered  to  him.  Andrews  v. 
Durant,  11  N.  Y.  35,  62  Am.  Dec.  55. 

In  case  of  an  executory  contract  for  the 
sale  of  an  article  not  in  existence,  but  to 
be  manufactured,  although  the  contract 
price  is  advanced,  no  titlj  passes  until  the 
article  is  completely  finished  and  delivered, 
or  set  apart  for  and  accepted  by  the  pur- 
chaser. Edwards  v.  Elliott,  30  N.  J.  L. 
449,  13  Am.  Rep.  463,  affirmed  or.  other 
grounds  in  21  Wall.  532,  22  L.  ed.  487; 
West  Jersey  R.  Co.  v.  Trenton  Car  Works 
Co.  32  N.  J.  L.  517. 

Although  the  entire  purchase  price  is  paid 
in  advance,  the  vessel  completed,  and  the 
name  of  the  purchaser  painted  on  the  stern, 
the  title  in  the  vessel  remains  in  the  builder 
until  delivery  and  acceptance.  Mucklow  v. 
Mangles,  1  Taunt.  318,  9  Revised  Rep.  784. 

A  contract  for  the  sale  of  fish  thereafter 
to  be  caught  and  delivered  does  not  vest 
any  title  in  the  purchaser  until  the  fish  are 
delivered,  although  the  purchase  price  is 
paid  in  advance.  Re  Alaska  Fishing  &  De- 
velopment Co.  167  Fed.  875. 

Roth  well  V.  Luken,  60  111.  App.  150,  holds 
that  a  contract  calling  for  the  manufacture 
of  a  peculiar  style  of  carriage  not  generally 
manufactured  by  the  seller,  nor  kept  in 
stock,  and  ordered  in  view  of  his  reputation 
and  skill  as  a  carriage  maker,  to  be  an 
executory  contract  of  sale,  and  not  to  pass 
title  in  the  carriage  to  the  purchaser  during 
construction  although  he  has  paid  the  pur- 
chase price. 

As  shown  in  the  foregoing  cases, 
payment  of  the  purchase  price  during  con- 
struction, or  prior  or  subsequently  thereto, 
does  not  always  have  the  effect  of  passing 
title  to  the  purchaser,  and  will  not  have 
this  effect  where  the  contract  construed  as  a 
whole,  together  with  the  attendant  circum- 
stances, does  not  indicate  the  intention  of 
the  parties  that  payment  shall  have  this 
effect.  It  is  also  the  rule  that  where  the 
contract  requires  a  delivery  of  the  property 
upon  completion,  and  a  payment  of  the  pur- 
chase price  upon  delivery,  the  delivery  and 
payment  are  concurrent  acts,  and  title  will 
not  pass  upon  delivery  where  the  purchase 
price  is  not  paid,  unless  payment  is  waived 
by  the  seller. 

Thus,  under  a  contract  to  make  pew  panels 
to  be  paid  for  on  delivery,  title  does  not 
pass  upon  the  seller's  leaving  the  panels  at 
the  place  of  delivery,  where  the  purchaser 
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is  not  present  to  accept  and  pay  for  the 
same,  and  creditors  of  the  latter  are  not 
entitled  to  levy  thereon.  Woodbury  v.  Long, 
8  Pick.  543,  19  Am.  Dec.  345. 

A  contract  to  sell  all  the  logs  of  a  certain 
kind  cut  upon  described  land,  the  same  to 
be  scaled  and  delivered  on  board  cars,  a  por- 
tion of  the  purchase  money  to  be  paid  when 
the  logs  are  delivered  upon  skids,  and  the 
balance  when  put  upon  the  cars,  does  not 
vest  title  in  the  purchaser  when  the  logs 
are  put  upon  skids,  where  he  refuses  to 
make  the  payment  required  at  that  time, 
or  to  scale  the  logs.  Whitney  v.  Hall,  82 
Mich.  580,  47  N.  W.  27. 

And  see  Northwestern  State  Bank  v.  Sil- 
berman,  83  C.  C.  A.  525,  154  Fed.  809,  hold- 
ing a  contract  reciting  the  sale  of  a  certain 
quantity  of  wool  then  on  the  sheep,  the 
seller  to  sever  the  fleece  and  put  the  wool  in 
condition  for  delivery,  and  deliver  it  at  a 
certain  time  and  place,  does  not  pass  title 
to  the  wool  before  performance  by  the 
seller  and  payment  of  the  purchase  price 
by  the  purchaser,  unless  such  payment  is 
waived  by  the  seller. 

And  see  on  this  point  notes  in  13  L.R.A. 
(N.S.)  696,  29  L.R.A.(N.S.)  709,  and  47 
L.R.A.(N.S.)  173,  as  to  the  rights  of  pur- 
chasers of,  or  creditors  levying  on,  goods 
sold  for  cash,  but  delivered  without  pay- 
ment. 

X.  Effect  of  inauranee  of  property  or 
provisions  relative  thereto, 

A  provision  that  the  purchaser  shall  have 
a  lien  on  and  ownership  in  the  vessel  as 
its  l^uilding  progresses,  up  to  the  amount 
paid  on  the  purchase  price,  the  lien  and 
ownership  to  attach  simultaneously,  and 
that  the  builder  sluill  keep  the  materials 
fully  protected  by  insurance  against  fire, 
the  policies  for  insurance  of  the  same  to  be 
for  account  of  and  payable  to  the  purchaser, 
characterizes  his  interest  as  being  only  in 
the  nature  of  a  lien  for  money  advanced, 
which  might  or  might  not  ripen  into  title. 
People  ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Tax 
&  A.  Comrs.  58  N.  Y.  242. 

In  Martz  v.  Putnam,  117  Ind.  392,  20 
N.  E.  270,  the  court  construed  the  effect 
upon  the  passing  of  title,  of  an  agreement 
by  the  seller  to  insure  the  property  covered 
by  the  contract  against  loss  by  Are,  and, 
in  case  of  loss  by  fire  prior  to  delivery  on 
board  cars,  to  bear  the  same,  and  said  that 
this  clause  negatives  the  theorv  that  the 
title  did  not  pass  to  the  purchaser  until 
the  property  was  delivered  on  board  cars, 
and  supports  the  theory  that  the  title  passed 
at  the  time  of  piling  the  property  on  sticks 
in  separate  piles;  and  the  court  remarks 
that  if  the  title  did  not  pass  at  this  time, 
when  it  was  so  understood  by  the  parties  to 
the  contract,  then,  if  loss  occurred  before 
delivery  on  cars  and  after  piling  on  sticks, 
it  would  be  the  loss  of  the  seller,  and  hence 
there  was  no  reason  for  the  provision 
against  loss  by  the  buyer.  And  it  is  pointed 
out  that  it  is  for  the  reason  that  the  title 
passed  when  the  property  was  delivered  by 
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piling  on  sticks  in  separate  piles,  that  there 
was  any  necessity  for  the  provision  in  re- 
gard to  insurance,  and  for  loss  to  be  borne 
by  the  seller  during  the  interval  between  pil- 
ing and  shipping. 

In  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Heck, 
50  Ind.  307,  19  Am.  Rep.  713,  the  fact  that 
the  seller  did  not  understand  that  title  to 
wood  passed  upon  delivery  before  measure- 
ment and  payment,  under  a  contract  for  the 
sale  of  wcK>d  yet  to  be  cut,  was  held  to  be 
shown  by  the  fact  that,  after  cutting,  haul- 
ing, and  piling  the  wood  upon  the  right  of 
way,  and  while  waiting  for  the  same  to  be 
measured  and  paid  for  according  to  the  con- 
tract, he  insured  the  same  for  his  own  bene- 
fit. 

In  Stearns  v.  Grand  Trunk  R.  Co.  156 
Mich.  145,  120  N.  W.  572,  it  is  said  that 
tlie  act  of  the  purchaser  in  insuring  lum- 
ber in  his  name,  with  the  knowledge  and 
consent  of  the  seller,  while  it  was  standing 
in  piles  ready  to  be  measured  and  shipped, 
and  the  failure  of  the  seller  to  insure  any 
possible  interest  which  he  might  have  in  the 
lumber,  is  an  important  factor  in  determin- 
ing the  intention  of  the  parties  as  to  when 
title  was  to  pass. 

In  Smith  v.  Wisconsin  Invest.  Co.  114 
Wis.  151,  89  K.  W.  829,  the  purchasers  of 
lumber  were  to  insure  the  same  and  charge 
the  cost  to  the  seller.  This  feature  of  the 
contract  was  apparently  not  considered  by 
the  court  in  determining  the  question  of 
when  title  passed.  The  court,  however, 
pointed  out  that  the  purchaser  had  not  in- 
sured the  property  as  he  was  authorized  U> 
do  by  the  contract. 

A  provision  in  a  contract  for  the  manu- 
facture of  machinery,  that  the  purchaser 
should  keep  the  machinery  insured  for  the 
benefit  of  the  seller  as  its  interest  might 
appear,  is  of  no  significance  as  showing  that 
the  title  was  not  to  vest  in  the  purchaser. 
Such  a  provision  shows  only  that  the  seller 
had  an  insurable  interest  in  the  property; 
but  this  circumstance  in  no  way  affects  the 
title  of  the  purchaser.  William  R  Trigg 
Co.  V.  Bucyrus  Co.  104  Va.  79,  61  S.  E.  174. 

XI,  Provisions  as  to  title, 

A  contract  for  the  purchase  of  shingle* 
to  be  manufactured,  which  contains  a  pro- 
vision that  the  shingles  shall  be  the  prop- 
erty of  the  purchaser  as  fast  as  they  are 
made,  is  nevertheless  executory,  and  to  make 
the  sale  complete,  so  that  title  will  vest  in 
the  purchaser,  the  shingles  must  not  only 
be  in  existence,  but  they  must  be  identified; 
something  must  be  done  amounting  at  least 
to  a  constructive  delivery;  the  articles  must 
be  in  some  way  designated  and  set  apart  so 
as  to  be  capable  of  being  identified  as  the 
property  of  the  purchaser.  Comfort  v. 
Kiersted,  26  Barb.  472. 

Under  a  contract  for  the  sale  of  all  the 
shingles  cut  in  a  certain  mill  during  a  pre- 
scribed period,  title  not  to  pass  until  paid 
for,  title  remains  in  the  seller  until  the 
shingles  are  loaded  and  shipped  beyond  his 
disposition  and  control,  where  not  paid  for; 
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and  shingles  lomded  in  a  car  standing  in 
his  yard  for  shipment  remain  his  property 
where  not  paid  for,  and  loss  of  them  by  fire 
falls  upon  him.  Summers  v.  Wagner,  87 
Mich.  272,  49  N.  W.  670. 

A  provision  in  a  contract  for  the  con- 
struction of  a  building,  that  all  bricks,  tim- 
ber, materials,  etc.,  brought  upon  the  prem- 
ise's by  the  contractor  for  the  purpose  of 
erecting  the  building,  shall  be  considered 
as  immediately  attaciiing  to  and  belonging 
to  the  premises,  and  that  no  part  thereof 
ehall  be  removed,  confers  upon  the  owner 
of  the  land  a  clear,  equitable  right  to  the 
materials  brought  upon  the  premises  for  the 
purpose  Off  being  used  in  construction  with- 
out any  actual  interference  on  his  part,  and 
hence  such  materials  are  not  liable  to  seiz- 
ure on  execution  against  the  builder.  Brown 
T.  Rateman,  L.  R.  2  C.  P.  272,  36  L.  J.  C.  P. 
X.  S.  134,  15  L.  T.  N.  S.  658,  15  Week.  Rep. 
359. 

In  Edwards  ▼.  Elliott,  36  N.  J.  L.  449,  13 
Am.  Rep.  463,  affirmed  on  other  grounds  21 
Wall.  532,  22  L.  ed.  487,  it  is  asserted  that 
where,  by  the  terms  of  an  agreement,  all  the 
materials  in  a  vessel  are  to  be  found  and 
the  work  done  by  the  builders,  and  pay- 
ments are  to  be  made  by  the  purchaser  at 
stated  periods  during  the  progress  of  the 
work,  and  it  is  also  expressly  stipulated 
that  from  time  to  time,  as  the  several  instal- 
ments on  the  purchase  price  are  paid,  the 
vessel,  so  far  as  then  constructed,  and  the 
materials  therein  inserted,  shall  be  and  be- 
come the  property  of  the  purchaser,  title 
will  accordingly  vest  in  such  purchaser; 
but  as  to  the  claim  for  material  furnished 
in  the  construction  of  the  vessel,  the  burden 
is  on  him  to  show  that  his  title  vested  be- 
fore a  lien  for  such  material  attached. 

Where  a  contract  for  the  construction  of 
a  ship  contains  a  provision  for  the  payment 
of  the  purchase  price  in  instalments  as  the 
work  progresses,  and  also  for  the  delivery 
of  the  ship  when  completed  at  a  certain 
place,  and  a  further  provision  that  the 
builder  shall  sell,  transfer,  assign,  and  de- 
liver to  the  purchaser  the  keel  of  the  ship, 
ind  all  her  timbers,  beams,  planks,  bolts, 
and  every  other  part,  parcel,  and  material 
thereof,  as  soon  as  the  same  shall  be  put 
Qp  and  constructed  as  a  part  of  the  ship, 
it  operates  to  transfer  the  title  of  the  ves- 
sel to  the  purchaser  as  it  is  constructed. 
Harbeck  v.  The  Francis  A.  Palmer,  Fed. 
Cas.  No.  6.045a. 

^  A  provision  in  a  contract  for  the  construc- 
tion of  a  vessel,  that  all  payments  made  bv 
the  purchaser  shall  be  construed  as  consti- 
tuting ownership  of  the  ship  as  far  as  ad- 
vanced, operates,  as  between  the  parties,  to 
transfer  the  ownership  of  the  vessel  during 
construction  to  the  extent  of  payments  ad- 
vanced. Reany  Engineers  &  Ship  BIdg. 
Works'  Estate,  9  Phila.  620. 

The  fact  that  the  purchaser  was  to  have 
title  and  possession  as  security  fc^  indorse- 
ments made  for  the  benefit  of  the  seller,  and 
was  to  insure  the  property  at  the  seller's 
expense,  has  been  said  to  be  wholly  irrec- 
oncilable with  the  idea  that  absolute  title 
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had  become  vested  in  the  purchaser,  for  a 
party  does  not  usually  take  security  on  his 
own  property.  Smith  v.  Wisconsin  Invest. 
Co.  114  Wis.  161,  89  N.  W.  829. 

And  see  Yukon  River  S.  B.  Co.  v.  Gratto, 
136  Cal.  538,  69  Pac.  252,  holding  that 
where,  by  a  contract  to  build  a  vessel,  it 
is  provided  that  title  shall  not  vest  in  the 
purchaser  until  the  full  purchase  price  is 
paid,  although  the  manufacturer  or  builder 
completes  the  vessel,  title  thereto  does  not 
pass  until  such  payment  has  been  made. 
And  this  is  true  although  there  is  a  provi- 
sion in  the  contract  for  the  payment  of  in- 
stalments on  the  purchase  price  during 
construction. 

XII.  Miscellaneous  provisions. 

Materials  furnished  to  1)6  used  in  con- 
structing a  vessel,  where  not  actually  ap- 
propriated to  that  use,  remain  the  prop- 
erty of  the  builder,  and  upon  his  bankruptcy 
pass  to  his  assignee,  although  subsequently 
to  the  act  of  bankruptcy  the  purchaser  used 
the  materials  in  completing  the  vessel  on 
the  failure  of  the  builder  so  to  do,  the  right 
of  the  purchaser  to  complete  the  vessel  un- 
der these  circumstances  being  given  by  the 
contract.  Baker  v.  Gray,  17  C.  B.  462, 
25  L.  J.  C.  P.  N.  S.  161,  2  Jur.  N.  S.  400, 
4  Week.  Rep.  297. 

In  The  Revenue  Cutter  No.  2,  4  Sawy.  143, 
Fed.  Cas.  No.  11,714,  it  is  held  that  the  fact 
that  the  purchase  price  of  a  vessel  to  be 
manufactured  is  to  be  paid  in  instalments 
as  the  work  progresses,  and  that  the  con- 
struction is  to  be  under  the  inspection  of 
an  agent  of  the  purchaser,  who  is  authorized 
to  reject  and  approve  any  materials  us«fd 
therein,  is  insufficient  to  modify  or  over- 
come the  plain  and  positive  provisions  of 
the  contract,  that  delivery  is  to  take  place 
upon  final  completion  and  trial  of  the  ves- 
sel. And  to  the  same  effect  are  Hawes  v. 
Wm.  R.  Trigg  Co.  110  Va.  165,  65  S.  E.  538; 
Sir  James  Laing  &  Co.  v.  Barclay,  C.  & 
Co.  [1908]  A.  C.  35,  2  B.  R.  C.  635,  [1908] 
S.  C.  (H.  L.)  1,  77  L.  J.  P.  C.  N.  S.  33,  97 
L.  T.  N.  S.  816,  10  Asp.  Mar.  L.  Cas.  583, 
10  Ann.  Cas.  137. 

And  Lucas  v.  Taylor,  105  Md.  90,  66  Atl. 
26,  holds  that  under  a  contract  for  the 
building  of  a  steamer,  the  purchase  price  to 
be  paid  in  instalments,  one  of  which  is  not 
to  be  paid  until  completion  by  the  vessel  of 
a  satisfactory  trip,  the  builder  remains  the 
owner  until  it  is  delivered  and  accepted  by 
the  purchaser,  and  this  is  true  although,  by 
the  terms  of  the  contract,  the  latter  was  en- 
titled to  have  an  inspector  in  the  yard  of  the 
builder,  since  the  determination  of  the  ques- 
tion whether  the  vessel  has  been  constructed 
according  to  the  contract  is  reserved  until 
her  completion. 

In  Hall  V.  Green,  1  Houst.  (Del.)  546,  71 
Am.  Dec.  96,  it  is  held  that  under  an  execu- 
tory contract  to  build  a  vessel,  silent  as  to 
when  title  will  vpst,  the  court  will  not  say 
as  a  matter  of  law  that,  merely  because  the 
contract  contains  a  provision  for  payment 
of  the  purchase  price  by  instalments  accord- 
ing to  the  progress  of  the  work,  it  was  the 
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intention  of  the  parties  that  the  property 
in  the  unfinished  vessel  would  vest  in  the 
purchaser  upon  payment  of  the  instalments, 
where,  by  the  terms  of  the  contract,  he  was 
not  bound  to  accept  the  vessel  until  she  had 
been  completed  and  had  passed  inspection 
at  a  certain  place,  upon  her  delivery  there 
by  the  seller. 

And  see  Wollensak  v.  Brigjj^s,  11  )  III.  453, 
10  N.  E.  23,  holding  a  contract  to  be  execu- 
tory, and  no  title  to  pass  thereunder,  where 
by  its  provisions  one  party  agreed  to  build 
and  deliver  to  the  other's  factory,  and  set  up 
in  complete  running  order,  certain  ma- 
chinery, part  payment  to  be  made  during 
construction  and  tlie  balance  to  be  paid 
when  the  machine  is  completed  and  ap- 
proved, the  partial  payments  made  during 
construction  to  be  applied  on  account,  and 
if  the  machinery  should  prove  a  failure,  or 
not  meet  the  purchaser's  approval,  the  seller 
to  construct  another  which  would  meet  with 
such  approvaL  A.  G.  S. 
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WADE  DAVIS,  Appt., 
v. 

WILLIAM  H.  COXDIT,  Respt. 
(124  Minn.  365,  144  N.  W.  1089.) 

Case  —  action  for  debauching:  fiancee. 

An  affianced  husband  has  no  cause  of 
action  against  ofie  responsible  for  the 
seduction  of  his  affianced  wife,  or  for  the 
alienation  of  her  affections,  or  for  her  de- 
bauching, making  proper  the  breach  by  him 
of  the  marriage  contract. 

(January  23,   1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin  Coun- 
ty, sustaining  a  demurrer  to  the  complaint 
in   an  action   brought  to   recover  damages 

Headnote  Peb  Curiam. 

Note,  —  Right  to  maintain  action  for 
seduction  of  fiancee. 

Aside  from  Davis  v.  0)Ndit  the  only 
reported  case  found  which  has  considered 
the  right  of  one  to  maintain  an  action  for 
seduction  of  his  affianced  is  Case  v.  Smith, 
107  Mich.  416  31  L.R.A.  282,  61  Am.  St. 
Rep.  341,  65  N.  W.  279,  cited  in  Davis  v. 
CoNDiT,  and  which  sustains  that  case  in 
holding  that  the  affianced  husband  has  no 
cause  of  action. 

These  decisions  are  in  accord  with  the 
rule  that,  in  the  absence  of  statute  giving 
the  right,  to  sustain  the  action  it  is  neces- 
sary to  show  something  like  the  relation  of 
master  and  servant,  however  slight  the 
degree. 

As    to    right    of    one    in    loco    parentis 
to    maintain    action    for    seduction    of    an 
illegitimate,    see    note    to    Tittlebaum     v. 
Boehmcke,  35  L.R.A.(N.S.)    1062. 
50  L.R.A.(N.S.) 


for  alleged  malicious  interference  of  de^ 
fendant  with  plaintiff's  marriage  contract* 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jay  W.  Crane,  for  appellant: 

The  malicious  interference  with  the  con- 
tract relations  of  others,  causing  a  breach 
of  the  contract  by  one  of  the  parties,  is- 
a  tort. 

Faunce  v.  Searles,  122  Minn.  343.  142 
N.  W.  816;  Joyce  v.  Great  Northern  R. 
Co.  100  Minn.  229,  8  L.R.A.(N.S.)  756,  110 
N.  W.  975. 

Messrs.  Kerr,  Fowler,  Ware,  &  l-^ur- 
ber,  for  respondent: 

Plaintiff  has  no  cause  of  action. 

Cooley,  Torts,  pp.  236,  277;  Addison,. 
Torts,  §  1280;  Kennedy  v.  Shea,  110  Masa^ 
149,  14  Am.  Rep.  584;  Kinkeud,  Torts,  p. 
863:  25  Am.  &  Kng.  Enc.  Law,  198;  Case- 
V.  Smith,  107  Mich.  416,  31  L.R.A.  282,  61 
Am.  St.  Rep.  341,  65  N.  W.  279;  Leonard 
V.  Whetstone,  34  Ind.  App.  383,  107  Am. 
St.  Rep.  252,  68  K.  E.  197. 

Per  Curiam: 

Appeal  from  an  order  sustaining  a  de- 
murrer to  the  complaint. 

The  complaint  alleges  that  the  defend- 
ant maliciously  debauched  and  seduced  the- 
affianced  wife  of  the  plaintiff,  and  alien- 
ated her  affections,  and  maliciously  inter- 
fered with  the  marriage  contract  then, 
subsisting,  causing  him  properly  to  break 
it. 

The  common  law  gives  the  affianced  hus- 
band no  cause  of  action  for  the  seduction 
of  his  affianced  wife,  and  no  statute  gives, 
one.  See  Case  v.  Smith,  107  Mich.  416, 
31  L.RJ^.  282,  61  Am.  St.  Rep.  341,  65  N. 
W.  279. 

The  right  to  recover  for  alienation  of 
affections  or  for  criminal  conversation  is- 
a  right  arising  from  the  marital  relation. 
It  is  not  extended  to  parties  to  a  betrothal. 

The  plaintiff  claims  that  the  act  of  the- 
defendant  was  a  malicious  interference  with 
the  marriage  contract  between  himself  and 
his    fiancee.     In   Joyce   v.   Great   Northern 
R.  Co.  100  Minn.  229,  8  L.R.A. (N.S.)    756, 
110  N.  W.  975,  it  is  held  that  a  wrongful 
and   malicious    interference   by    a   stranger 
with   the   contract   relations   of   others,    by 
causing  one  to  commit  a  breach,  is  an  ac- 
tionable tort.     The   breach   of  contract   in 
the  case  at  bar  was  by  the  plaintiff,  not  by 
his  affianced  wife.     Because  of  her  unchas- 
tity  he  was  justified  in  breaking  the  con- 
tract;  but  we  are  unable  to  hold  that  the- 
situation     of    the     parties     is     such     that 
the  plaintiff  has  a  cause  of  action  against 
the  defendant  for  bringing  about  her  un— 
chastity,  though  he  acted  maliciously. 
*     Order   affirmed. 
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MINNEAPOLIS,  ST.  PAUT^  ROCHESTER, 
&  DUBUQUE  ELECTRIC  TRACTION 
COMPANY,  Respt., 

V. 

CITY  OF  MINNEAPOLIS,  Appt. 

(124  Minn.  351,  145  N,  W.  609.) 

Mnnlclpal  corporation  —  strengthening: 
bridge  for  private  use. 

1.  The  city  of  Minneapoiis  has  no  power 
to  enter  into  a  contract  with  a  company 
operating  a  commercial  railway,  by  which 
the  city  agrees  to  bear  part  of  the  expense 

Headnotes  by  Hallam,  J. 


of  strengthening  a  city  bridge  which  the 
railway  company  desires  to  cross  with  its 
cars,  M'here  the  bridge  is  already  of  sufli- 
cient  strength  and  construction  to  accom- 
modate general  travel,  and  the  sole  purpose 
of  the  improvement  is  to  permit  the  opera- 
tion of  such  railway  cars  thereover. 

Bridsre  —  private  nse  —  liability  of  mu- 
nicipality for  improvement. 

2.  Plaintiff  desired  to  cross  this  bridge 
in  order  to  meet  the  line  of  the  Minneapolis 
Street  Railway  Company.  The  city,  in  lieu 
of  permitting  the  plaintiff  to  cross  the 
bridge,  directed  the  City  Railway  Company 
to  extend  its  line  across  the  bridge  to  plain- 
tiff's terminus.  The  public  also  has  used 
the  bridge  for  general  travel.  These  facts 
impose  no  liability  upon  the  city,  since 
the  contract  was  beyond  the  corporate  pow- 


Jote.  ^' Patver  of  municipal ity  to  as^ 
Slime  par^  or  all  of  burden  of  adapts 
ing  street  or  bridges  for  use  of  rail' 
roada  or  street  railways. 

This  note  is  confined  to  the  question 
whether,  where  a  street  or  bridge  is  for  the 
tirst  time  to  be  used  by  a  railroad  company, 
a  municipality  has  the  power  to  pledge 
public  funds  for  the  purpose  of  adapting 
the  street  for  such  use,  and,  as  thus  limit- 
ed, but  one  reported  case,  aside  from 
MixNEAPOLis,  St.  p.  R.  &  D.  Electric 
TiL*CTiON  Co.  V.  Minneapolis,  has  been 
found  which  has  considered  the  question, 
and  the  decisions  in  the  two  cases  are  in 
direct  conflict. 

Thus,  in  Detroit  v.  Detroit  United  R.  Co. 
133  Mich.  608,  95  N.  W.  736,  where  the 
eitv  bv  ordinance  authorized  a  street  rail- 
«'ay  company  to  construct  railway  tracks 
in  certain  streets,  and  agreed  where  the 
tracks  were  to  be  laid  in  unpaved  streets 
that  the  foundation  required  for  their  sup- 
port should  be  laid  by,  and  at  the  expense 
of,  the  city  at  the  time  of  the  construction 
of  tile  tracks,  it  was  held  that  such  agree- 
ment was  not  invalid  as  ultra  vires,  as 
against  the  contention  that  the  city  had 
not  the  authority  to  bind  itself  by  such 
a  contract,  for  the  reason  that  the  construc- 
tion and  use  of  a  street  railway  require  a 
heavier  and  stronger  foundation  than  is 
required  in  other  portions  of  the  highway 
Qsed  by  lighter  vehicles.  The  court  said: 
**A  street  railway  is  a  public  utility;  it 
is  an  appropriate  and  neoessary  method  of 
Qsing  the  highway,  and  the  municipalities 
mar  permit  them  to  occupy  and  use  por- 
tions of  the  streets.  Such  occupancy  is  in 
common  with  that  of  the  general  public,  all 
persons  being  at  liberty  to  drive  upon  and 
over  them  where  they  are  laid  in  the  trav- 
eled portion  of  the  street.  The  street  rail- 
way law  does  not  in  any  way  relieve  the 
municipalities  from  the  responsibility  of 
maintaining  the  highways  in  a  reasonably 
Hfe  condition  for  public  travel,  and,  as  it 
cannot  shift  its  liability  to  a  railway  com- 
pany by  contracting  with  it  for  the  mainte- 
nance of  the  way,  it  would  seem  that  it 
»honld  be  authorized,  if  it  is  not  under  legal 
50  L.RJ^.(N.S.) 


obligation,  to  repair  the  way  when  out  of 
repair,  whatever  the  cause.  The  right  to 
assess  the  cost  of  pavement  upon  adjacent 
landowners  is  settled,  and  a  wide  discre- 
tion as  to  kind,  solidity,  and  cost  is  left  to 
the  authorities.  There  can  be  no  doubt  that 
they  may  specify  such  a  pavement  as  the 
present  or  prospective  traffic  of  the  street 
may  require,  and  provide  varying  founda- 
tions according  to  circumstances.  In  all 
ordinary  cases  the  same  are  made  adequate 
to  sustain  the  vehicles  that  will  traverse 
the  streets.  If  street  cars  could  be  run 
without  a  fixed  way  of  special  construction, 
so  that  they  could  run  upon  any  portion  of 
the  highway,  the  foundations  of  the  entire 
roadway  would  need  to  be  heavier  and 
stronger,  and  in  such  case  there  would  be 
no  impediment  to  the  construction  of  the 
same  in  the  ordinary  routine  of  building 
and  repairing  highways,  unless  it  be  the 
fact  that  the  running  of  such  cars  might 
be  a  monopoly.  Street  railways  are  adapted 
to  aid  travel  in  the  public  highways,  and, 
while  the  laws  providing  for  their  use  im- 
pose upon  private  corporations  the  burden 
of  constructing  and  operating  them,  all  such 
laws  contemplate  that  they  will  be  con- 
structed upon  the  highway.  They  presup- 
pose a  highway  maintained  by  the  public, 
and  we  are  of  the  opinion  that  it  is  not  be- 
yond the  authority  of  the  public  officers  to 
build  a  highway  that  will  support  such 
traffic,  even  though  it  need  a  heavier  pave- 
ment than  ordinary  traffic  requires." 

And  the  decision  on  this  point  was  fol- 
lowed as  authority  in  a  later  case  between 
the  same  parties,  in  134  Mich.  11,  104  Am. 
St.  Rep.  600,  95  N.  W.  992,  99  N.  W.  411. 

As  to  liability  for  cost  of  changing  grade 
of  street  to  prevent  the  crossing  of  a  rail- 
road, see  note  to  Kelly  v.  Minneapolis,  26 
L.R.A.  93. 

As  to  power  to  compel  railroad  to  estab- 
lish or  maintain  at  its  own  expense  over- 
head or  underground  crossing,  as  affected 
by  the  fact  that  the  street  or  highway  is 
opened  subsequently  to  construction  of  the 
railroad,  see  noto  to  State  ex  rel.  Minne- 
apolis v.  St.  Paul,  M.  &  M.  R.  Co.  28  L.R.A. 
(N.S.)  298.  .T.  H  B. 
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er  of  the  city,  and  was  not  susceptible  of 
ratification,  but  was  wholly  void. 

(January  23,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  certain  amount  appro- 
priated by  defendant  to  aid  in  the  recon- 
struction and  strengthening  of  a  bridge. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  Fish,  for  appellant: 

The  city  council  had  no  power  to  appro- 
priate or  expend  any  of  the  people's  money 
for  the  sole  benefit  of  the  respondent  rail- 
way company. 

Carli  V.  Stillwater  Street  R.  &.  Transfer 
Co.  28  Minn.  373,  41  Am.  Rep.  290^  10  N. 
W.  205;  Dill.  Mun..  Corp.  §  793;  Bell  v. 
Kirkland,  102  Minn.  213,  13  L.R.A.(N.S.) 
793,  120  Am.  St  Rep.  621,  113  N.  W.  271; 
Jackson  v.  Board  of  Education,  112  Minn. 
167,  127  N.  W.  669;  Chippewa  Bridge  Co.  v. 
Durand,  122  Wis.  85,  106  Am.  St.  Rep.  931, 
99  N.  W.  603 ;  Young  v.  Board  of  Education, 
54  Minn.  385,  40  Am.  St  Rep.  340,  55  N. 
W.  1112. 

Messrs.  M.  H.  Bontelle  and  A.  M.  Hig- 
gins,  for  respondent: 

From  the  earliest  times  in  this  state  the 
legislature,  directly  or  tK>ough  the  dele- 
gated authority  vested  in  municipalities, 
could  grant  to  commercial  railroads  the 
right  to  use  public  highways.  This  proceed- 
ed from  the  conception  that  railroads  were 
public,  and  not  private,  instrumentalities, 
and  tliat  a  grant  of  the  right  to  use  the 
highway  was  for  the  public  use. 

Adams  v.  Chicago,  B.  &  N.  R.  Co.  39  Minn. 
286,  1  L.R.A.  493,  12  Am.  St  Rep.  644,  39 
X.  W.  629;  Lamm  v.  Chicago,  St  P.  M.  & 
O.  R.  Co.  45  Minn.  71,  10  L.R.A.  268,  47 
N.  W.  455;  Gustafson  v.  Hanim,  56  Minn. 
334,  22  L.R.A.  566,  57  N.  VV.  1064;  8  Am. 
&  Eng.  Enc.  Law,  2d  ed.  359;  3  Dill.  Mun. 
Corp.  6th  ed.  §  1241;  Reviseu  Laws  (Minn.) 
1906,  §§  2841,  2916;  Minneapolis  &  St  P. 
Suburban  R.  Co.  v.  Manitou  Forest  Syndi- 
cate, 101  Minn.  132,  112  N.  W.  13;  VVayzate 
V.  Great  Northern  R.  Co.  60  Minn.  438,  52 
N.  W.  913. 

The  uses  of  public  highways  expand,  de- 
velop, and  grow  with  the  requirements  of 
advancing  civilization. 

Cater  v.  Northwestern  Teleph.  Exch.  Co. 
60  Minn.  539,  28  L.R.A.  310,  51  Am.  St 
Rep.  643,  63  N.  W.  111. 

The  fact  that  the  particular  user  in  con- 
sideration in  a  certain  instance  is  a  com- 
mercial railway  does  not  militate  against 
its  public  character.  Ab  long  as  the  appro- 
priation or  expenditure  is  confined  to  the 
60  L.R.A.(N.S.) 


public  property,  and  is  for  the  accommoda- 
tion of  a  public  user,  it  is  entirely  lacking 
in  anything  of  private  character. 

Prince  v.  Crocker,  166  Mass.  347,  32 
L.R.A.  610,  44  X.  E.  446;  Detroit  v.  Detroit 
Ignited  R.  Co.  133  Mich.  608,  95  N.  W.  736. 

Hallam,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  operates  an  ordinary  commercial 
electric  railway  and  is  engaged  in  carrying 
passengers  and  freight  between  Minneapolis 
and  various  points  south.    In  1907  its  Min- 
neapolis terminus   was  at  Nicollet  avenue 
and    Fifty-fourth    street    at   the    southerly 
limits  of  the  city.     The  street  cars  of  the 
Minneapolis   Street  Railway   Company  ran 
upon    Nicollet    avenue    to    Fiftieth    street. 
Plaintiff  desired  to  extend  its  line  on  Nicol- 
let avenue  to  Fiftieth  street  to  connect  with 
the  street  car  line.     Between   Fifty-second 
and    Fifty -fourth    streets,    Nicollet   avenue 
crosses    Minnehaha   creek,    over   which    the 
city   some  years  ago  constructed  a   public 
foot  and  wagon  bridge.     This  bridge  was 
not  strong  enough  to  permit  the  operation 
of  either  plaintiff's  cars  or  street  cars,  but 
the  complaint  alleges  and  the  court   finds 
that  it  was  "of  sufficient  construction  and 
strength  to  accommodate  ordinary  foot  and 
wagon  traffic,    .    .    .    and  required    .     .    . 
neither  strengthening  nor  reconstruction  for 
any  other  purpose  than  that  of  permitting 
the  laying  of  tracks  and  the  operation  of 
cars.    *     .     . "     About   December   1,    1907, 
plaintiff  applied  to  the  city  council  of  Min- 
neapolis for  an  appropriation  of  $10,000  for 
reconstructing     and      strengthening      said 
bridge,  "the  sole  and  only  object"  being  "to 
permit  the  operation  of  the  cars  of  plaintiff 
thereover."     On  January  10,  1908,  the  city 
council  passed  a  resolution  directing  the  city 
engineer  to  hire  men  and  purchase  material 
to  strengthen  the  bridge,  at  a  cost  not  to 
exceed  $2,500.     About  March  15,  1910,  the 
city  engineer  entered  into  a  contract  with 
plaintiff  by  which  it  was  agreed  that  plain- 
tiff should  reconstruct  the  bridge  with  steel 
construction,   at    a   cost   of   approximately 
$9,000,  and  that  the  city  should  pay  plain- 
tiff the  sum  of  $2,500.    Thereupon  plaintiff 
reconstructed   the   bridge.     Ever   since    its 
completion  the  bridge  has  been  used  as  a 
public   thoroughfare.     At   the   times    men- 
tioned plaintiff  had  received  no  permission 
from   the   city  to  occupy   Nicollet   avenue. 
After  completion  of  the  bridge  no  such  per- 
mission  was  granted  to  plaintiff,  but   "in 
lieu  thereof"  the  city  ordered  the  Minne- 
apolis Street  Railway  Company  to  extend 
its   tracks  from  Fiftieth  street  across  the 
bridge  to  Fifty-fourth  street,  to  a  point  of 
connection  with  plaintiff's  line. 
This  is  not  the  case  of  an  improvement 
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needed  for  the  double  purpose  of  railroad 
use  and  general  public  travel.  The  question 
in  the  case  is  this:  Hap  the  city  council  of 
Minneapolis  the  power  to  appropriate  money 
to  aid  in  reconstructing  a  bridge  upon  a 
street  of  the  city  where  the  existing  bridge 
is  snflSdent  for  all  purposes  of  general 
trayel,  and  where  the  sole  purpose  of  the 
improrement  is  to  permit  the  laying  of 
tracks  and  the  running  of  cars  of  an  ordi- 
nary commercial  railway?  We  hold  that 
the  city  council  has  no  such  power. 

Plaintiff  is  in  no  sense  a  street  railway. 
It  carries  no  passengers  from  street  to  street 
within  the  city,  but,  with  the  city  as  a  ter- 
minus, it  operates  from  place  to  place,  stop- 
ping and  gathering  business  only  at  termi- 
nal or  regular  way  stations.  It  is  not  an 
aid  to  travel  upon  a  street.  If  it  occupies  a 
street  it  is  an  impediment  only  to  street 
traTel.  State  ▼.  Duluth  Gas  &  Water  Co. 
76  Minn.  96,  107,  67  L.RJ^.  63,  78  N.  W. 
1032.  It  differs  in  no  essential  principle 
from  the  ordinary  steam  railway  of  com- 
merce. The  fact  that  its  motive  power  is 
electricity  instead  of  steam  is  of  no  conse- 
quence. 

A  commercial  railway  has  no  right  to 
construct  its  tracks  along  city  streets  with- 
out the  consent  of  the  city.  Gen.  Stat  1913, 
§  6136.  It  cannot  acquire  such  right  even 
under  the  power  of  eminent  domain.  Du- 
luth Terminal  R.  Co.  v.  Duluth,  113  Minn. 
4.59,  130  N.  W.  18.  The  duties  and  obliga- 
tions of  a  commercial  railway  company 
when  it  is  permitted  to  occupy  a  public 
street  with  its  tracks  are  well  defined.  It 
must  fully  restore  the  street  to  as  service- 
able a  condition  for  public  travel  as  existed 
before  its  tracks  were  laid.  2  Elliott, 
Roads  k  Streets,  §  1056;  3  Elliott,  Rail- 
roads, §  1105;  State  ex  rel.  Minneapolis  v. 
St.  Paul,  M.  &  M.  R.  Co.  35  Minn.  131,  59 
Am.  Rep.  313,  28  N.  W.  3;  People  ex  rel. 
Bloomington  v.  Chicago  &  A.  R.  Co.  67  111. 
118;  State  ex  rel.  Diffenbacher  v.  Lake  Koen 
Xar.  Reservoir  &  Irrig.  Co.  64  Kan.  394,  66 
Pae.  681;  Indianapolis  k  C.  R.  Co.  v.  State, 
37  Ind.  489;  Chicago  k  E.  R.  Co.  v.  Lud- 
dington,  175  Ind.  35,  91  N.  E.  939,  93  N. 
£.  273;  State  ex  rel.  Morris  v.  Hannibal  k 
St  J.  R.  Co.  86  Mo.  13.  If  such  restora- 
tion requires  the  construction  of  a  bridge 
over  its  tracks,  it  is  the  uncompensated 
duty  of  the  railroad  company  to  construct 
such  bridge  (1  Elliott,  Roads  k  Streets, 
§  48;  Cincinnati,  I.  k  W.  R.  Co.  v.  Conners- 
ville,  218  U.  S.  336,  54  L.  ed.  1060,  31  Sup. 
Ct  Rep.  93,  20  Ann.  Cas.  1206;  Maltby  v. 
Chicago  A  W.  M.  R.  Co.  52  Mich.  108,  17 
N.  W.  717;  State  ex  rel.  St.  Paul  v.  Minne- 
50  L.RJl.(NJ3.) 


I  sota  Transfer  R.  Co.  80  Minn.  108,  50  L.R.A. 

j  656,  83  N.  W.  32 ;  Chicago,  M.  k  St.  P.  R. 
Co.  V.  Minneapolis,  115  Minn.  460,  —  L.R.A. 
(N.S.)  — ,  133  N.  W.  169,  Ann.  Cas.  1912D, 
1029),  and  to  maintain  it  (State  ex  rel.  St. 
Paul  V.  Minnesota  Transfer  R.  Co.  80  Minn. 
108,  50  L.R.A.  656,  83  N.  W,  32) .  If  the  de- 
mands of  trafiic  require  that  the  bridge  be 
later  enlarged,  the  railroad  company  must 
bear  the  burden  of  enlarging  it.  Chicago,  B. 
k  Q.  R.  Co.  V.  Illinois,  200  U.  S.  561,  50  L. 
ed.  596,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Cas, 
1175;  Indiana  ex  rel.  Muncie  v.  Lake  Erie  k 
W.  R.  Co.  (C.  C.)  83  Fed.  284.  If  the  neces- 
sities of  public  travel  require  the  opening  of 
a  street  through  its  right  of  way,  it  must  in 
like  manner  bridge  the  street  so  opened  if 
public  safety  demands  it.  Cincinnati,  I.  k 
W.  R.  Co.  V.  Connersville,  218  U.  S.  336,  54 
L.  ed,  1060,  31  Sup.  Ct.  Rep.  93,  20  Ann. 
Cas.  1206;  Chicago,  M.  k  St.  P.  R.  Co.  v. 
Minneapolis,  115  Minn.  460,  —  L.R.A. 
(N.S.)  — -,  133  N.  W.  169,  Ann.  Cas.  1912D, 
1029.  These  are  coramon-law  duties.  If  the 
railroad  company  fails  in  the  discharge  of 
any  of  these  duties,  the  city  may  perform 
them  and  recover  the  expense.  Chicago  v. 
Pittsburg,  C.  C.  k  St.  L.  R.  Co.  146  111. 
App.  403.  "This  duty  is  founded  upon  the 
equitable  principle  that  it  was  their  act 
done  in  pursuit  of  their  own  advantage, 
which  rendered  this  work  necessary,  and 
therefore  they,  and  not  the  public,  should 
be  burdened  with  its  expense."  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  k  M.  R.  Co.  35 
Minn.  131,  133,  59  Am.  Rep.  313,  28  N.  W. 
3,  5. 

The  city  has  no  power,  in  the  absence  of 
legislative  authority,  to  appropriate  money 
in  aid  of  railroad  building.  2  Elliott,  Rail- 
roads, §  827;  Delaware  County  v.  McClin- 
tock,  51  Ind.  326;  Kelley  v.  Milan,  127  U. 
S.  139,  32  L.  ed.  77,  8  Sup.  Ct.  Rep.  1101; 
Norton  v.  Dyersburg,  127  U.  S.  160,  32  L. 
ed.  85,  8  Sup.  Ct.  Rep.  1111;  Young  v. 
Clarendon  Twp.  132  U.  S.  340,  33  L.  ed.  356, 
10  Sup.  Ct.  Rep.  107;  Lewis  v.  Pima  Coun- 
ty, 155  U.  S.  54,  39  L.  ed.  67,  15  Sup.  Ct. 
Rep.  22.  And  the  city  has  no  power  to  aid 
a  railroad  company  in  the  performance  of 
the  duties  and  obligations  which  the  con- 
struction and  maintenance  of  its  road  im- 
poses. A  contract  by  the  city  to  do  so  is 
both  ultra  vires  and  without  consideration. 
The  rights  here  concerned  are  rights  of  the 
public  which  the  officers  of  the  city  cannot 
barter  away.  Snow  v.  Deerfield  Twp.  78 
Pa.  181 ;  Newton  v.  Chicago,  R.  I.  k  P.  R. 
Co.  66  Iowa,  422,  23  N.  W.  905.    A  contract 

(  by  which  a  municipality  undertakes  to  as- 

^  sume  an  obligation  properly  resting  on  the 
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railroad  company,  to  restore  a  road  or  street 
(Snow  V.  Deerfield  Twp.  supra),  to  build  a 
bridge  (State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  98  Minn.  380,  403,  28 
L.R.A.(N.S.)  298,  120  Am.  St.  Rep.  681, 
108  N.  W.  261,  8  Ann.  Cas.  1047),  or  to 
maintain  a  bridge  (State  ex  rel.  St.  Paul 
V.  Minnesota  Transfer  R.  Co.  80  Minn.  108, 
50  L.R J^.  656,  83  N.  W.  32 ) ,  is  wholly  be- 
yond the  power  of  the  city,  and  it  is  void. 

It  was  the  uncompensated  duty  of  this 
plaintiff  to  build  at  its  own  expense  such 
bridge  as  the  operation  of  its  road  required. 
The  fact  that  it  became  desirable  to  recon- 
struct one  of  the  city's  bridges  into  a  rail- 
road bridge  did  not  relieve  plaintiff  of  the 
burden  of  making  such  construction  as  was 
necessary  for  its  purposes,  nor  did  these 
facts  permit  the  city  to  come  to  its  aid,  so 
long  as  the  improvement  was  in  no  measure 
needed  for  the  purposes  of  general  public 
travel. 

There  is  no  statutory  authority  for  such 
a  contract  as  was  here  made.  The  contract 
was  beyond  the  power  of  the  city  council 
and  the  city  engineer,  and  was  void. 

2.  The  fact  that  the  city  did  not  in  fact 
give  plaintiff  permission  to  pass  over  this 
bridge  to  meet  the  city  railway  line,  but 
"in  lieu  thereof"  accomplished  the  same  pur- 
pose by  directing  the  city  railway  to  extend 
its  line  across  the  bridge  to  meet  the  line 
of  plaintiff,  does  not  change  the  situation, 
and  does  not  impose  any  obligation  upon 
the  city  in  favor  of  plaintiff  which  did  not 
exist  before  these  facts  occurred.  Nor  does 
the  fact  that  the  public  has  used  the  recon- 
structed bridge  give  rise  to  any  liability 
on  the  part  of  the  city.  The  contract  was 
invalid  because  it  was  beyond  the  corpo- 
rate power  of  the  city  to  make  it.  Such 
a  contract  is  not  susceptible  of  ratification, 
is  wholly  void,  and  anyone  dealing  with  the 
city  on  the  basis  of  it  can  have  no  relief  in 
law  or  in  equity.  Bazille  v.  Ramsey  County, 
71  Minn.  198,  73  N.  W.  845;  Bell  v.  Kirk- 
land,  102  Minn.  213,  13  L.R.A.(N.S.)  793, 
120  Am.  St.  Rep.  621,  113  N.  W.  271;  Jack- 
son V.  Board  of  Education,  112  Minn.  167, 
127  N.  W.  669;  First  Nat.  Bank  v.  Good- 
hue, 120  Minn.  362,  363,  43  L.R.A.(N.S.) 
84,  139  N.  W.  599. 

Judgment  reversed. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  February  27,  1914: 

We  have  examined  with  care  the  exhaust- 
ive brief  presented  by  plaintiff  on  motion 
for  reargument.  The  matters  there  present- 
ed were  quite  fully  considered  by  the  court 
before  reaching  the  decision. 
50  L.R.A.(N.S.) 


The  controlling  fact  in  the  case  is  that 
the  rebuilding  of  this  bridge  was  not  re- 
quired by  any  pub^c  necessity,  or  for  any 
use  or  purpose  except  the  prospect  of  ac- 
commodating cars  of  plaintiff. 

The  decisive  principle  of  law  in  the  case 
is  that  the  city  authorities  had  no  power  to 
contract  to  rebuild  a  street  bridge,  when 
such  improvement  was  needed  solely  for  the 
purpose  of  enabling  a  commercial  railway  to 
use  it  for  railway  purposes. 

Counsel  urges  that  there  was  no  private 
purpose  involved,  since  the  plaintiff  was 
never  permitted  to  extend  its  tracks  across 
the  bridge,  but  that  a  public  purpose  was 
served  by  reason  of  its  use  for  public  travel 
and  the  operation  of  street  cars  over  it. 

The  fact  that  plaintiff  did  not  use  the 
bridge  after  it  was  reconstructed  could  not 
make  its  reconstruction  a  public  necessity, 
nor  transform  a  contract  which  could  serve 
only  a  private  use  into  one  for  a  public  use 

The  fact  that  the  public  did  use  the  bridge 
did  not  give  rise  to  any  obligation.  Its  use 
could  not  be  avoided.  There  was  no  op- 
tion to  reject  it.  Young  v.  Board  of  Educa- 
tion, 54  Minn.  385,  40  Am.  St.  Rep.  340,  65 
N.  W.  1112.  The  case  is  distinguishable 
from  Laird  Norton  Yards  v.  Rochester,  117 
Minn.  114,  41  L.R.A.(N.S.)  473,  134  N.  W. 
644. 

The  fact  that  the  old  bridge  was  not 
strong  enough  for  operation  of  street  cars, 
and  that  the  new  bridge  was  later  used  for 
the  operation  of  street  cars,  is  not,  under  the 
circumstances,  of  controlling  importance. 
The  right  of  the  city  to  build  bridges,  bo 
that  street  cars  may  provide  increased  fa- 
cilities for  street  traffic,  is  not  involved.  The 
fact  is  that,  though  the  plaintiff  was  not 
permitted  to  cross  the  bridge  for  the  pur- 
pose desired, — that  is,  to  reach  the  street 
car  terminal, — the  same  result  was  accom- 
plished with  the  same  benefit  to  plaintiff 
by  the  extension  of  the  street  car  line  across 
the  bridge  to  plaintiff's  terminal.  The  rec- 
ord shows  that  the  extension  of  the  street 
car  line  was  "in  lieu  of"  the  extension  of 
plaintiff's  line  across  the  bridge.  There  is 
no  basis  for  an  inference  that  the  determi- 
nation to  expend  $2,500  to  rebuild  this 
bridge  had  at  any  time  any  relation  to  the 
handling  of  street  traffic  in  the  outlying  dis- 
trict. 

As  indicated  in  the  opinion,  the  question 
of  the  power  of  the  city,  in  case  of  an  im- 
provement needed  for  the  double  purpose  of 
railroad  use  and  general  public  travel,  is 
not  involved. 

Motion  for  reargument  denied. 
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(Department  No.   1.) 

WILLIAM  CRAWFORD,  Appt., 

V. 

DISTRICT  SCHOOL  BOARD  FOR  SCHOOL 
DISTRICT  NUMBER  7,  IN  KLAMATH 
COUNTY,  et  al.,  Respts. 

(—  Or.  — ,  137  Pac.  217.) 

Court  —  Jurisdiction  —  appearance. 

1.  A  court  of  genera]  jurisdiction  with  \ 
I>o\ver  to  grant  writs  of  mandamus  has 
juriMliction  of  a  proceeding  to  compel  a 
M*hool  board  to  admit  a  pupil  to  school,  and 
of  the  persons  of  defendants  if  process  is 
skTved  on  them  and  they  appear  in  the  ac- 
tion. 

Parties  —  suit  to  compel  admission  of 
child  to  school  —  authority. 

2.  A  father,  as  natural  guardian  of  his 
minor  child,  has  the  right  to  maintain  a 
Kuit  to  compel  a  school  board  to  permit  his 
minor  child  to  attend  a  public  school. 


Pleading:— -defect  of  parties. 

3.  A  demurrer  will  not  lie  for  defect  of 
parties  defendant,  unless  the  complaint 
shows  such  defect  upon  its  face. 

Same  —  naming:  omissions. 

4.  A  demurrer  for  defect  of  parties  de- 
fendant must  show  who  the  omitted  parties 
are. 

Appeal  —  mandamus  —  papers  consid- 
ered. 

6.  Neither  the  petition  for  mandamus 
nor  the  original  writ  can  be  considered  on 
ap))t'al  where  the  case  was  tried  on  an 
amended  alternative  writ. 

School  —  right  of  Indian  to  attend. 

(1.  Children  of  Indian  blood  wliose  par- 
ents are  citizens  of  the  United  States  and 
reside  in  a  particular  school  district,  con- 
forming to  the  customs  and  habits  of  civili- 
zation, are  entitled  to  attend  the  school  in 
such  district. 

Same  —   establishment      of       separate 
schools  —  validity. 

7.  A  school  board  has  not,  in  the  absence 


Xote,^' Right    of    Itidian    children    to 
school  privileges. 

But  few  reported  cases  have  been  found 
which  have  discussed  the  right  of  children 
of  Indian  blood  to  attend  a  school  sup- 
ported by  public  funds. 

In  Davis  v.  Sitka  School  Board,  3  Alaska, 
481,  the  question  was  whether  the  children 
can^e  within  the  term  "civilized  life"  with- 
in the  meaning  of  an  act  of  Congress,  so  as 
to  entitle  them  to  attend  public  schools 
maintained  for  "white  children  and  chil- 
dren of  mixed  blood  who  lead  a  civilized 
Hfe,"  and  it  was  held  that  children  whose 
father  was  a  full-blooded  Sitka  Indian  and 
whose  mothef  was  of  mixed  w'hite  and  In- 
dian blood  did  not  live  a  civilized  life 
within  the  meaning  of  such  act,  although 
the  stepfather,  a  full-blooded  Sitka  Indian, 
with  whom  they  lived,  conducted  a  business 
according  to  civilized  methods,  lived  in  a 
house  owned  by  him,  separate  and  apart 
from  other  natives,  spoke,  read,  and  wrote 
the  English  language,  and  clothed  and  sup- 
ported his  family,  who  were  members  of 
the  Presbyterian  church;  the  evidence  not 
showing  what  their  manner  of  life  was, 
their  domestic  habits,  or  who  their  assa- 
t'iates  and  intimates  were.  The  court  ob- 
served that  civilization  includes  more  than 
a  prosperous  business,  a  trade,  a  house, 
white  man's  clothes,  and  membership  in  a 
church. 

In  Lane  y.  Baker,  12  Ohio,  237,  the  ques- 
tion was  whether  the  children  were  "white'' 
within  the  meaning  of  the  school  law,  and 
it  was  held  that  a  youth  of  negro,  Indian, 
and  white  blood,  but  more  than  half  white 
blood,  had  the  right  to  attend  a  district 
school  where  the  term  "white"  was  used 
>is  a  qualification  for  admission,  and  that 
the  school  directors  had  no  right  to  refuse 
him  admission. 

In  McMillan  v.  District  No.  4,  107  N.  C. 
609.  10  L.R.A.  823,  12  S.  W.  330,  where  the 
60  L.RJk.(N.S.) 


question  was  as  to  whether  the  children  had 
negro  blood,  it  was  held  that  a  person  can- 
not be  admitted  to  a  school  established  for 
children  of  Croatan  Indians,  from  which 
negroes  to  the  fourth  generation  have  been 
excluded  by  the  legislature,  if,  by  tracing 
back  through  his  father  or  mother  four 
successive  generations,  a  negro  ancestor  is 
reached,  and  that  children  whose  father 
was  the  offspring  of  a  n^ress  slave  and 
a  white  man,  and  whose  mother  was  a 
Croatan  Indian,  were  negroes  within  the 
meaning  of  the  statute,  and  the  school  com- 
mittee could  not  be  compelled  to  admit 
them  to  such  school.  Generally,  as  to  who 
is  a  negro,  mulatto,  or  person  of  color, 
within  statutes  not  specifically  defining  the 
same,  see  note  to  Wall  v.  Oyster,  31  I1.R.A. 
(N.S.)  180. 

And  again  in  Ammons  v.  School  Dist.  7 
R.  I.  596,  the  question  was  whether  a 
Narragansett  tribe  of  Indians  could  be 
compelled  to  send  their  children  to  a  state 
school  established  for  children  of  that 
tribe,  and  it  was  held  that  no  legal  rights 
of  the  members  of  the  tribe  were  violated 
in  refusing  their  chiMren  admission  to  the 
district  school.  The  decision  was  based 
on  the  fact  that  the  state  had  by  law  estab- 
lished an  Indian  school  for  the  education  of 
members  of  that  tribe,  to  be  supported  out 
of  the  public  treasury,  and  at  the  same 
time  had  enacted  that,  in  the  apportion- 
ment of  public  school  moneys,  the  Indian 
tribe  should  not  be  included.  The  court 
stated  that  the  reason  for  this  provision 
obviously  was  that,  as  the  gratuitous  educa- 
tion of  the  children  of  the  tribe  was  sepa- 
rately cared  for  out  of  the  public  bounty, 
the  district  school  of  the  town  should  re- 
ceive no  aid  for  that  purpose,  and  that  the 
law,  by  informing  where  alone  the  educa- 
tion of  the  tribe  was  provided  for,  also  in- 
formed to  what  school  they  must  go  to  re- 
ceive it,  J.  H.  B. 
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of  Btaiutory  authority,  power  to  establish 
separate  schools  in  the  district  for  children 
of  Indian  blood. 

(December  30,  1933.) 

APPEAL  by  petitioner  from  a  judgment 
ot  the  Circuit  Court  for  Klamath  Coun- 
ty sustaining  demurrers  to  the  amended  al- 
ternative writ,  and  dismissing  a  proceeding 
for  a  writ  of  mandamus  to  compel  defend- 
ants to  permit  his  children  to  attend  the 
public  school  and  receive  instructions  as 
pupils  therein.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  M.  Onelll,  for  appellant: 

The  demurrers  admitted  all  facts  well 
pleaded,  and  simply  advanced  a  question  of 
law  for  the  determination  of  the  court. 

Wills  V.  Nehalem  Coal  Co.  52  Or.  70,  96 
Pac.  530;  Rice  v.  Rice,  13  Or.  337,  10  Pac. 
495. 

The  parent  is  the  natural  guardian,  and 
has  imposed  upon  him  the  care,  nurture, 
and  education  of  the  child,  and  is  a  proper 
party  to  maintain  mandamus  proceedings 
to  admit  the  child  to  the  schools. 

High,  Extr.  Leg.  Rem.  §  438;  People  ex 
rel.  Workman  v.  Board  of  Education,  18 
Mich.  400;  State  ex  rel.  Flowers  v.  Board 
of  Education,  35  Ohio  St.  368. 

A  demurrer  alleging  defect  of  parties  can 
be  interposed  only  in  case  of  a  nonjoinder 
of  necessary  plaintiffs  or  defendants,  and 
never  in  case  of  a  misjoinder. 

Tieman  v.  Sachs,  62  Or.  560,  98  Pac.  163; 
Pom.  Code  Rem.  4th  ed.  §  123,  3d  ed.  §§  206, 
287;  Paulson  v.  Portland,  16  Or.  450,  1 
L.R.A.  673,  19  Pac.  450;  Cohen  v.  Otten- 
heimer,  13  Or.  220,  10  Pac.  22;  Owings  v. 
Turner,  48  Or.  462,  87  Pac.  160;  State  ex 
rel.  McCain  v.  Metschan,  32  Or.  372,  41 
L.R.A.  692,  46  Pac.  791,  53  Pac.  1071. 

An  Indian  allottee  has  a  right  to  secure 
redress  in  the  state  courts  of  the  state 
where  he  resides. 

Smith  v.  Mosgrove,  51  Or.  495,  94  Pac. 
970 ;  Re  Heff,  197  U. «.  504,  505,  49  L.  ed. 
848,  856,  25  Sup.  Ct.  Rep.  506. 

The  defendants  in  the  administration  of 
the  school  laws  of  the  state  have  denied  to 
the  plaintiff,  a  citizen  of  the  state  and  of 
the  United  States,  equal  rights,  privileges, 
immunities,  and  protection. 

Virginia  v.  Rives,  100  U.  S.  313,  316,  319, 
25  L.  ed.  667-669,  3  Am.  Crim.  Rep.  524; 
Neal  V.  Delaware,  103  U.  S.  370,  396,  26 
L.  ed.  567,  574;  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  371,  30  L.  ed.  220,  227,  6  Sup. 
€t.  Rep.  1064;  Scott  v.  McNeal,  154  U.  S. 
34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108; 
L.  0.  L.  §§  4119-4127;  Gibson  v.  Mississippi, 
162  U.  S.  679,  585,  40  L.  ed.  1078,  1080, 
16  Sup.  Ct.  Rep.  904;  Bush  v.  Kentucky, 
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107  U.  S.  110,  116,  27  L.  ed.  364,  357,  1 
Sup.  Ct.  Rep.  625;  Chicago,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  232,  236,  41  L. 
ed.  983,  984,  17  Sup.  Ct.  Rep.  581;  Civil 
Rights  Cases,  109  U.  S.  3,  27  L.  ed.  836,  3 
Sup.  Ct.  Rep.  18. 

A  board  of  school  directors  can  exercise 
no  other  powers  than  those  expressly  grant- 
ed by  statute,  and  such  as  may  be  necessary 
to  carry  into  effect  a  granted  power. 

Baxter  v.  Davis,  58  Or.  109,  112  Pac.  410, 
113  Pac.  438;  35  Cyc.  899;  School  Directors 
V.  Wright,  43  111.  App.  271. 

All  children  are  admissible  under  the  law 
unless  otherwise  provided. 

Tape  V.  Hurley,  06  Cal.  473,  6  Pac.  129; 
Wysinger  v.  Crookshank,  82  Cal.  588,  23 
Pac.  54;  People  ex  rel.  Workman  v.  Board 
of  Education,  18  Mich.  400;  Board  of  Edu- 
cation v.  Tinnon,  26  Kan.  17. 

Messrs.  Thomas  Drake  and  Knyken- 
dall  &  Ferguson,  with  Mr.  D.  V.  Kuy- 
kendall,  for  respondents. 

Ranise)',  J.,  delivered  the  opinion  of  the 
court  ; 

The  petitioner  and  his  wife  are  of  half 
Indian  blood,  and  their  children  are  half 
Indians  also.  The  petitioner  is  a  native  of 
Yreka,  California,  and  his  wife  is  a  native 
of  Klamath  Falls,  in  this  state,  and  both 
the  petitioner  and  his  wife,  and  also  their 
children,  are  citizens  of  the  United  States 
and  of  this  state,  and  residents  of  Klamath 
county.  The  fathers  of  the  petitioner  and 
of  his  wife  were  white  men  and  their  moth- 
ers were  Indian  women.  The  petitioner 
and  his  wife  and  their  children  are,  and  for 
some  time  prior  to  the  commencement  of 
this  proceeding  were,  residents  and  inhabi- 
tants of  school  district  No.  7,  of  Klamatli 
county,  and  the  petitioner  was  and  is  a 
taxpayer  in  said  school  district.  The  peti- 
tioner and  his  wife  and  their  children  live 
separate  from  any  Indian  tribe.  The  peti- 
tioner and  his  wife  have  live  children,  and 
two  of  these  children  are  Juanita  Crawford, 
aged  nine  years,  and  Naoma  Crawford,  aged 
eight  years.  The  petitioner  and  his  wife 
and  each  of  their  children  hold  completed 
allotments  of  and  patents  for  land  on  the 
Klamath  Indian  Reservation,  but  they  do 
not  live  on  said  reservation.  The  petitioner, 
his  wife,  and  his  children  have  voluntarily 
adopted  the  customs,  usages,  and  habits  of 
civilized  life.  The  petitioner's  said  two 
children  attended  the  public  schools  of  said 
school  district  for  two  years  prior  to  Sep- 
tember 27,  1912,  and  received  instructions 
therein  the  same  as  other  children  did.  The 
amended  alternative  writ  of  mandamus  sets 
forth  facts  showing  that  the  petitioner's 
two  said  children  were  in  all  respects  en- 
titled to  be  admitted  to  attend  the  public 
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schools  of  said  school  district,  and  to  re- 
ceive instructions  therein  free  of  charge, 
under  subsection  18  of  §  4052,  L.  O.  L.,  un- 
less their  being  of  half  Indian  blood  dis- 
qualified them  to  attend  the  public  schools 
and  receive  instructions  therein.  It  appears 
from  said  writ  that  the  teacher  who  taught 
the  public  school  in  said  school  district  No. 
7,  by  orders  of  the  school  board  of  said 
school  district,  excluded  said  Juanita  Craw- 
ford and  Naoma  Crawford  from  the  public 
school  taught  in  said  district,  and  from 
receiving  instructions  therein.  The  defend- 
ants filed  demurrers  to  said  amended  alter- 
native writ  of  mandamus,  allying  the  fol- 
lowing grounds  thereof:  (1)  That  the  court 
has  no  jurisdiction  of  the  persons  of  the  de- 
fendants, or  of  the  subject  of  this  action; 
(2)  that  the  plaintiff  has  not  capacity  to 
sue;  (3)  that  there  is  a  defect  of  parties 
defendant;  (4)  that  the  said  writ  does  not 
state  facta  sufficient  to  entitle  the  petitioner 
to  the  relief  demanded.  Their  demurrers 
were  sustained,  and  said  proceeding  was 
dismissed  by  tiie  court  below.  The  peti- 
tioner assigns  as  error  the  sustaining  of 
said  demurrers  and  the  dismissal  of  said 
proceeding. 

1.  The  court  below  acquired  jurisdiction 
of  the  persons  of  the  defendants  by  service 
of  process  and  by  their  appearances.  They 
appeared  and  filed  demurrers  to  the  writ. 
This  would  have  conferred  jurisdiction  of 
their  persons,  if  they  had  not  been  duly 
served  with  process. 

The  court  below  is  a  court  of  general 
jurisdiction,  and  the  statute  expressly  con- 
fers jurisdiction  upon  circuit  courts  to 
grant  writs  of  mandamus.  L.  0.  L.  §  614. 
The  court  below  had  jurisdiction  of  the  per- 
sons of  the  defendants  and  of  the  subject- 
matter  of  the  proceeding. 

2.  A  father  is  the  natural  guardian  of 
hia  minor  children,  and  is  charged  by  law 
with  the  duty  of  attending  to  their  support 
and  education*  Under  our  statute  he  is 
guilty  of  a  misdemeanor  if  he  fails  to  send 
his  children  to  the  public  schools  according 
to  law.  L.  O.  L.  §  4120,  and  page  428  of 
Laws  for  1911. 

The  petitioner,  as  father  of  his  children, 
has  the  right  to  maintain  this  proceeding  to 
compel  the  school  board  to  permit  his  minor 
children  to  attend  the  public  schools  and  to 
be  instructed  therein  according  to  law. 
High,  Extr.  Leg.  Rem.  3d  ed.  §  438. 

3.  The  third  point  made  by  the  demur- 
rers is  that  there  is  a  defect  of  parties  de- 
fendant. Defect  means  too  few, — ^not  too 
many.  Tliere  is  a  defect  of  parties  defend- 
ant only  when  one  or  more  parties  that 
ahottld  have  been  made  defendants  have  not 
heen  made  parties  to  the  suit  or  proceeding. 

In  Sutherland  on  Pleading,  §  273,  the 
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author  says:  "This  phrase  means  too  few, — 
not  too  many.  When  it  appears  upon  the 
face  of  the  complaint  that  the  presence  of 
other  parties  is  necessary  to  a  complete 
determination  of  the  controversy,  a  demur' 
rer  will  lie  for  a  defect  of  parties,  plaintifT 
or  defendant." 

It  is  aleo  a  rul^  of  pleading  that  when 
one  demurs  to  a  complaint  for  a  defect  of 
parties  plaintiff  or  defendant,  it  is  neces- 
sary for  the  demurrant  to  state,  in  the  de- 
murrer, who  the  omitted  party,  plaintiff  or 
defendant,  as  the  case  may  be,  is,  in  order  to* 
enable  plaintiff  to  amend  his  pleading  by  in^ 
eluding  all  the  necessary  parties. 

Speaking  upon  this  subject,  Sutherland, 
in  §  276,  vol.  1,  of  his  work  on  Pleading, 
says:  "A  demurrer  under  this  subdivision, 
following  the  words  of  the  Code,  that  there 
is  a  defect  of  parties  defendant,  is  insuffi- 
cient for  not  specifying  the  particular 
defect.  It  must  show  who  are  the  proper 
parties  from  the  facts  stated  in  the  bill,  not 
indeed  by  name,  for  that  might  be  impossi- 
ble, but  in  such  a  manner  as  to  point  out  to 
the  plaintiff  the  objection  to  his  bill,  and  to 
enable  him  to  amend  by  making  proper  par- 
ties." 

Bliss,  in  his  work  on  Code  Pleading  (3d 
ed.)  §  411,  inter  alia,  says:  "The  defect  of 
parties  for  which  a  demurrer  is  allowed  is 
a  deficiency,  not  an  excess,  of  parties. 
.  .  .  A  demurrer  for  this  cause  will  not 
lie  unless  it  affirmatively  appear  by  the 
pleading  demurred  to  that  the  person  who 
should  have  been  made  a  party  is  living  at 
the  time  the  action  is  commenced ;  if  it  does 
not  so  appear,  the  objection  must  be  taken 
by  answer,  and  in  either  case  the  names 
of  the  omitted  parties  must  be  given." 

The  demurrers  do  not  point  out  any  per- 
son who  should  have  been  made  a  defendant, 
and  hence  they  raise  no  question  for  deter- 
mination on  that  point. 

4.  The  principal  point  made  by  the  de- 
murrers is  that  the  amended  alternative 
writ  does  not  state  facts  sufficient  to  entitle 
the  petitioner  to  the  relief  demanded.  It 
was  claimed,  on  the  argument,  that  school 
district  No.  7  had  established  a  school  for 
Indian  children  and  children  that  are  part 
Indian,  separate  from  the  school  attended 
by  white  pupils,  and  that  the  petitioner's 
children  were  excluded  from  the  school 
which  they  desired  to  attend,  and  that  they 
were  directed  to  attend  the  school  estab- 
lished for  them  and  other  children  who  were 
part  Indian;  but  the  amended  alternative 
writ  does  not  show  such  a  state  of  facts.  It 
is  claimed  by  the  defendants  that  the  peti- 
tion for  the  writ  and  the  original  writ  set 
out  these  facts.  The  defen(!ants  had  copies 
of  the  petition  and  the  original  writ  sent 
up  for  the  purpose  of  showing  those  facta. 
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The  petition  for  a  writ  of  mandamus  is 
presented  to  the  court  for  the  purpose  of 
obtaining  issuance  of  a  writ,  and,  as  soon 
as  a  proper  writ  has  been  issued,  the  peti- 
tion becomes  functus  officio,  and  the  writ 
cannot  be  aided  by  reference  to  the  petition. 
An  alternative  writ  of  mandamus,  properly 
drawn,  is  required  to  state  concisely  the 
facts  as  stated  in  the  petition,  showing  the 
obligation  of  the  defendant  to  perform  the 
act  desired,  and  his  omission  to  perform  it, 
«tc.  In  other  words,  the  material  facts 
stated  in  the  petition  should  be  recited  in 
the  alternative  writ.  L.  O.  L.  §  616.  The 
defendant  on  the  return  day  may  show 
cause,  either  by  demurrer  or  by  answer  (§ 
618,  L.  O.  L.),  and  the  demurre  or  answer 
is  to  be  made  to  the  writ  in  the  same  man- 
ner as  to  a  complaint  The  only  pleadings 
in  a  mandamus  proceeding  are  the  alter- 
native writ,  the  demurrer  or  the  answer  to 
the  writ,  and  the  demurrer  or  the  reply  to 
the  answer.  L.  0.  L.  §§  618-620.  Pleadings 
may  be  amended,  and  issues  made  up  and 
tried,  in  like  manner  and  effect  as  in  an  ac- 
tion. L.  O.  li.  §  620.  When  the  writ  was 
amended,  the  amended  writ  took  the  place 
of  the  original,  and  the  latter  ceased  to  be 
of  any  force  in  the  proceedings.  We  cannot 
consider  either  the  petition  or  the  original 
writ  for  any  purpose  on  the  appeal. 

In  Elliott  V.  Oliver,  22  Or.  45,  46,  29  Pac. 
2,  the  court  says:  "The  facts  stated  in  the 
writ  should  be  the  same  facts  stated  in  the 
petition  for  the  writ,  as  no  resort  or  refer- 
ence can  be  had  to  the  petition  in  aid  of 
the  writ." 

In  McLeod  v.  Scott,  21  Or.  Ill,  112,  29 
Pac.  1,  the  court  says:  "The  petition  is  no 
part  of  the  pleadings.  .  .  .  This  being 
60,  the  writ  must  be  sufficient  in  itself  to 
show  what  is  claimed  and  the  facts  upon 
which  the  claim  is  made.  It  stands  for  the 
complaint,  and  may  be  demurred  to  or  an- 
swered in  the  same  manner  as  to  a  com- 
plaint in  an  action.  .  .  .  That  the  writ 
is  wanting  in  material  allegations  to  sup- 
port the  proceeding  is  not  questioned;  and, 
upon  reconsideration,  we  do  not  think  it  can 
be  aided  by  reference  to  the  facts  in  the 
petition." 

In  Shively  v.  Pennoyer,  27  Or.  34,  39  Pac. 
397,  the  court  says:  "The  alternative  writ 
is  deemed  the  complaint  in  mandamus  pro- 
ceedings, and  by  it  their  sufficiency  must  be 
tested,  and  not  by  the  petition." 

The  demurrers  to  the  amended  writ  ad- 
mit all  the  material  allegations  thereof  to 
be  true. 

The  facts  stated  in  the  amended  writ 
show  prima  facie  that  the  petitioner's  chil- 
dren were  entitled  to  be  admitted  as  pupils 
of  said  school  district  No.  7,  and  to  receive 
instructions  therein  in  all  respects  as  the 
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white  children.  They  and  their  parents  are 
citizens  of  the  United  States  and  of  the 
state  of  Oregon,  and  reside  in  said  school 
district.  They  are  not  members  of  any- 
Indian  tribe,  and  they  conform  to  the 
customs  and  habits  of  civilization.  These 
children  are  half  white,  and  their  rights  are 
the  same  as  they  would  be  if  they  were 
wholly  white. 

5.  The  question  whether  school  districts 
in  this  state  can  establish  separate  schools 
for  Indian  children,  and  compel  them  to  at- 
tend such  schools,  is  not  necessarily  in- 
volved in  this  appeal,  for  the  reason  that 
the  amended  writ  fails  to  show  that  school 
district  No.  7  had  provided  a  separate 
school  for  Indian  children.  However,  this 
question  was  argued  at  the  hearing,  and,  if 
the  defendants  should  answer  the  writ,  set- 
ting up  the  supposed  fact  that  the  school 
board  had  provided  a  separate  school  for 
Indian  children  and  those  that  are  partly 
of  Indian  blood,  this  question  will  then  be 
directly  involved.  For  this  reason,  and  to 
obviate  the  necessity  for  another  appeal,  we 
will  express  an  opinion  on  this  subject. 

In  1849  the  supreme  court  of  Massachu- 
setts in  the  case  of  Roberts  v.  Boston,  5 
Cush.  198,  held  that  the  general  school  com- 
mittee of  Boston  had  power,  under  the 
Constitution  and  laws  of  the  commonwealth, 
to  make  provision  for  the  instruction  of 
colored  children  in  separate  schools  estab- 
lished expressly  for  them,  and  to  prohibit 
their  attendance  upon  the  other  schools, 
without  there  being  any  express  authority 
for  doing  so  in  the  statutes  of  Massa- 
chusetts at  that  time.  Our  attention  has 
not  been  called  to  any  other  case  holding 
that  school  boards  can  establish  separate 
schools  for  colored  children  and  exclude 
them  from  schools  intended  for  white  chil- 
dren when  not  expressly  authorized  by  stat- 
ute to  do  so. 

In  1868,  the  14th  Amendment  to  the 
Constitution  of  the  United  States  took  ef- 
fect. This  section  of  the  Amendment  is  as 
follows:  "All  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  Unit- 
ed States  and  of  the  state  wherein  they  re- 
side. No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ; 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."  Commenting  on  said  Amendment, 
the  Supreme  Court  of  the  United  States  in 
Strauder  v.  West  Virginia,  100  U.  S.  307.  25 
L.  ed.  664,  3  Am.  Crim.  Rep.  515,  says  inter 
alia:  "It  [the  14th  Amendment]  ordains 
that  no  state   shall   make  or   enforce   any 
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lavs  which  shall  abridge  the  privileges  or 
tmmunitiea  of  citizens  of  the  United  States. 
.  .  .  It  ordains  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.  What  is  this  but 
declaring  that  the  law  in  the  states  shall  be 
the  same  for  the  black  as  for  the  white; 
that  all  persons,  whether  colored  or  white, 
shall  stand  equal  before  the  laws  of  the 
states,  and,  in  r^^rd  to  the  colored  race, 
for  whose  protection  the  Amendment  was 
primarily  designed,  that  no  discrimination 
shall  be  made  against  them  by  law  because 
of  their  color.  The  words  of  the  Amend- 
mcDt,  it  is  true,  are  prohibitory,  but  they 
contain  a  necessary  implication  of  a  posi- 
tire  immunity  or  right  most  valuable  to  the 
colored  race, — ^the  right  to  exemption  from 
unfriendly  legislation  against  them  distinc- 
tively as  colored,  exemption  from  legal  dis- 
criminations, implying  inferiority  in  civil 
fodety,  lessening  the  security  of  their  en- 
joyment of  the  rights  which  others  enjoy, 
and  discriminations  which  are  steps  towards 
reducing  them  to  the  condition  of  a  subject 
race." 

The  states  may  enact  laws  providing  for 
the  establishment  of  separate  schools  for 
colored  children,  whether  black  or  red,  but 
sach  schools  must  be  equal  in  equipment 
and  efficiency  to  the  schools  provided  for 
white  children ;  but  in  this  state  we  have  no 
fltttute  expressly  providing  for  the  estab- 
lishment of  separate  schools  for  colored 
children. 

Subsection  18  of  §  4052,  L.  O.  L.,  specify- 
ing the  duties  of  school  boards,  says :  "They 
shall  admit  free  of  charge  to  the  schools  of 
their  districts  all  persons  between  the  ages 
of  six  and  twenty -one  residing  therein,  and 
all  other  persons  may  be  admitted  on  such 
terms  as  the  district  may  direct."  It  is  the 
imperative  duty  of  all  school  boards  of  our 
public  school  system  to  admit  to  the  schools 
within  their  districts  all  children  residing 
therein  between  the  ages  of  six  and  twenty- 
one,  without  discrimination  as  to  color  or 
race.  When  the  state  legislature  has  not 
passed  an  act  expressly  authorizing  them  to 
do  80,  school  boards,  created  for  carrying  on 
the  public  schools  of  the  state,  have  no  law- 
ful power  to  provide  separate  schools  for  the 
education  of  white  and  colored  children. 

In  the  case  of  Board  of  Education  v.  Tin- 
non,  26  Kan.  18,  the  supreme  court  holds 
that  the  board  of  education  had  no  power 
to  establish  separate  schools  for  colored  chil- 
dren, and,  inter  alia,  says :  "Has  the  legisUi- 
ture  of  the  state  of  Kansas  given,  or  attempt- 
ed to  give,  to  the  boards  of  education  in  cities 
«f  the  second  class,  the  power  to  establish 
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separate  schools  for  the  education  of  white 
and  colored  children,  and  to  exclude  from 
the  schools  established  for  white  children  all 
colored  children,  for  no  other  reason  than 
that  they  are  colored  children?  Prima 
facie,  this  question  should  be  answered  in 
the  negative.  The  tendency  of  the  times  is, 
and  has  been  for  several  years,  to  abolish 
all  distinctions  on  account  of  race  or  color 
or  previous  condition  of  servitude,  and  to 
make  all  persons  absolutely  equal  before  the 
law.  Therefore,  unless  it  appears  clear  be- 
yond all  question  that  the  legislature  in- 
tended to  authorize  such  distinctions  to  be 
made,  we  should  not  hold  that  any  such  au- 
thority has  been  given." 

In  Clark  V.  Board  of  Directors,  24  Iowa, 
276,  277,  the  court  says:  "Our  statute  has 
expressed  the  sovereign  will,  that  all  the 
youths  of  the  state  between  the  ages  of  five 
and  twenty-one  years  shall  be  entitled  to  the 
privileges  and  benefits  of  our  common 
.schools,  and  it  is  not  competent  for  the 
board  of  directors  to  resist  that  sovereign 
will  and  declare  that,  since  'public  sentiment 
in  their  district  is  opposed  to  intermingling 
of  the  white  and  colored  children  in  the  same 
school,'  they  will  deny  equal  privileges  to 
some  of  the  youths.  In  other  words,  all  the 
youths  are  equal  before  the  law,  and  there 
is  no  discretion  vested  in  the  board  of 
directors,  or  elsewhere,  to  interfere  with  or 
disturb  that  equality.  The  board  of  direct- 
ors may  exercise  a  uniform  discretion  equal- 
ly operative  upon  all,  as  to  the  residence  or 
qualifications  or  freedom  from  contagious 
disease,  or  the  like,  of  children,  to  entitle 
them  to  admission  to  each  particular 
school;  but  the  board  cannot,  in  their  dis- 
cretion or  otherwise,  deny  a  youth  admis- 
sion to  any  particular  school  because  of  his 
or  her  nationality,  religion,  color,  clothing, 
or  the  like."  The  court  held  in  that  case 
that  the  board  could  not  establish  a  sepa- 
rate school  and  compel  colored  children  to 
attend  it. 

In  the  later  case  of  Dove  v.  Independent 
School  Dist.  41  Iowa,  689,  the  court  ap- 
proved the  last  preceding  case,  and  the 
syllabus  of  the  case  is  as  follows :  "A  pupil 
cannot  legally  be  excluded  from  the  public 
schools  on  account  of  color  or  descent,  nor 
can  he  be  compelled,  if  colored,  to  attend  a 
separate  school  for  colored    children." 

At  one  time  California  had  a  statute  re- 
quiring the  establishment  of  separate 
schools  for  children  of  African  descent  and 
for  Indian  children,  and  this  law  was  sus- 
Uined  in  Ward  v.  Flood,  48  Cal.  37,. 17  Am. 
Rep.  405.  Later  the  legislature  revised  its 
school  laws  and  omitted  the  provision  re- 
quiring separate  schools  for  colored  chil- 
dren, and  the  case  of  Wysinger   v.    Crook- 
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shank,  82  Cal.  688,  23  Pac  64,  arose  under 
the  latter  law.  The  syllabus  Ox  the  latter 
case  is  as  follows:  "Subsequent  to  the  act 
of  April  7,  1880,  repealing  §§  1669-1671  of 
the  Political  Code,  and  under  the  existing 
laws  touching  the  education  of  children  in 
the  public  schools,  it  has  not  been,  and  is 
not  now,  within  the  power  of  boards  of  edu- 
cation or  school  trustees  to  establish  pub- 
lic schools  exclusively  for  children  of 
African  descent,  or  to  exclude  them  from 
the  public  schools  established  for  white 
children." 

In  the  case  of  People  ex  rel.  Longress  t. 
Board  of  Education,  101  111.  308,  40  Am. 
Rep.  196,  the  facts  were  that  the  school 
board  of  Quincy  had  established  separate 
schools  for  colored  children  and  excluded 
them  from  the  schools  intended  for  white 
children,  and  the  supreme  court  held  that 
they  could  not  legally  do  so,  saying  inter 
alia:  ".Whether  the  14th  Amendment  would 
prohibit  school  directors  or  boards  of  edu- 
cation from  excluding  colored  children  from 
the  public  schools  by  the  adoption  and  en- 
forcement of  such  rules  as  have  been  adopt- 
ed in  this  case  [separate  schools  being  pro- 
vided for  the  colored  children]  is  a  question 
which  we  do  not  deem  it  necessary  to  de- 
termine here.  We  base  our  decision  on  the 
Constitution  and  laws  of  the  state.  .  .  . 
Under  our  law,  aside  from  the  14th  Amend- 
ment, directors  of  schools  and  boards  of  edu- 
cation, like  defendants  in  error,  Iiave  no  dis- 
cretion to  deny  a  pupil  of  the  proper  age  ad- 
mission to  the  public  schools  on  account 
of  nationality,  color,  or  religion.  .  .  . 
Wliether  our  Constitution  and  the  acts  of 
the  legislature  passed  in  pursuance  of  it, 
which  place  all  children,  regardless  of  color, 
upon  a  perfect  equality  so  far  as  admission 
into  the  public  schools  is  concerned,  are  to 
be  regarded  as  wise  or  unwise  legislation, 
is  a  matter  with  which  the  courts  have  no 
concern.  We  are  bound  to  declare  the  law 
as  we  find  it  written,  and  if  it  is  not  satis- 
factory to  any  section  of  the  state,  the  rem- 
edy is  in  the  legislative  department  of  the 
government  and  there  alone." 

In  the  case  of  Knox  v.  Board  of  Edu- 
cation, 45  Kan.  152,  11  L.R.A.  830,  25  Pac. 
616,  the  syllabus  of  the  case  is  as  follows: 
"Until  the  legislature  clearly  confers  power 
upon  boards  of  education  of  cities  of  the 
second  class  to  establish  separate  schools  for 
the  education  of  white  and  colored  children, 
no  such  power  exists." 

In  Board  of  Education  v.  State,  45  Ohio 
St.  556,  16  N.  E.  373,  the  court  says:  "The 
power  to  establish  and  maintain  separate 
schools  for  colored  children  was  conferred 
50  L.R.A.(N.S.) 


on  boards  of  education  by  §  4008,  and  noi  by 
§  4013,  of  the  Revised  Statutes,  .  .  . 
and  §  4008  having  been  repealed  by  the  act 
of  the  general  assembly  passed  February  22, 
1887,  .  .  .  separate  schools  for  colored 
children  have  been  abolished,  and  no  regu- 
lation can  be  made  under  §  4013  that  does 
not  apply  to  all  children  irrespective  of  race 
or  color." 

In  People  ex  rel.  Workman  v.  Board  of 
Education,  18  Mich.  409,  Chief  Justice 
Cooley  says:  "Such  being  the  division  of 
the  state  into  school  districts,  the  legis- 
lature of  1867  passed  an  act  amendatory  of 
the  primary  school  law,  one  section  of  which 
is  as  follows:  'All  residents  of  any 
[school]  district  shall  have  an  equal  right 
to  attend  any  school  therein:  Provided 
that  this  shall  not  prevent  the  grading  of 
schools  according  to  the  intellectual  prog- 
ress of  the  pupils,  to  be  taught  in  separate 
places,  when  deemed  expedient.'  .  .  . 
It  cannot  be  seriously  urged  that  with  this 
provision  in  force,  the  school  board  of  any 
district  which  is  subject  to  it  may  make 
regulations  which  would  exclude  any  resi- 
dent of  the  district  from  any  of  its  schools, 
because  of  race  or  color  or  religious  belief 
or  personal  peculiarities.  It  is  too  plain 
for  argument  that  an  equal  right  to  all  the 
schools,  irrespective  of  all  such  distinctions, 
was  meant." 

School  boards  have  no  powers  excepting 
those  expressly  granted,  and  those  neces- 
sarily implied  from  those  that  are  granted. 
Baxter  v.  Davis,  58  Or.  109,  112  Pac.  410, 
113  Pac.  438;  School  Directors  v.  Wright^ 
43  111.  App.  270;  35  Cyc.  pp.  899,  901. 
There  is  no  statute  in  this  state  expressly 
granting  authority  to  school  boards  to 
establish  separate  schools  for  black  or  red 
children,  and  to  exclude  the  colored  children 
from  the  schools  intended  for  white  chil- 
dren; nor  can  this  power  be  implied  from 
any  power  that  has  been  granted  to  school 
boards.  We  are  satisfied  that  school  boar  da 
have  no  such  power  in  this  state  under  ex- 
isting laws. 

We  find  that  the  demurrers  to  the  amend- 
ed alternative  writ  should  have  been  over- 
ruled, and  that  the  trial  court  erred  in 
sustaining  them. 

The  judgment  of  the  court  below  is  re- 
versed, and  this  proceeding  is  remanded  to 
the  court  below,  with  instructions  to  over- 
rule said  demurrers,  and  for  further  pro- 
ceedings in  accordance  with  the  terms  of 
this  opinion. 

McBride,  Ch.  J.,  and  Moore  and  Bar* 
nett,  JJ.,  concur. 
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V. 

SEATTLE   DOCK   COMPANY,   Impleaded, 

etc,  Appt. 

(—  Or.  —,  137  Pac.  762.) 

Mechanics'  lien  —  contract  stipulation 
against  —  right  of  materialmen. 
1.  Where  the  effect  of  the  mechanics'  lien 
law  is  to  give  each  claimant  a  direct  and 
independent  lien,  a  stipulation  in  the  con- 
tract between  the  owner  of  the  building  and 
the  principal  contractor  that  no  mechanics' 
Hens  shall  be  filed  does  not  preclude  labor- 
ers, materialmen,  or  subcontractors  from 
filing  liens,  unless  they  have  expressly  or 
impliedly  assented  thereto. 


Same  —  raw  material. 

2.  Raw  material  furnished  for  the  manu- 
facture of  plaster  blocks  and  tile  to  be  used 
by  one  having  a  contract  for  the  fireproof- 
ing*  work  on  a  building  may  form  the  sub- 
ject of  a  mechanics'  lien  thereon. 

Same  —  effect  of  error  In  statement. 

3.  Errors  in  the  statement  of  an  account 
in  a  mechanics'  lien  notice,  one  of  which 
was  due  to  the  bookkeeper's  mistake  in 
duplicating  an  item  charged,  and  the  other 
due  to  the  fact  that  a  credit  did  not  ap- 
pear on  the  books  at  the  time  the  mechanics' 
lien  notice  was  made  out,  will  not  invali- 
date the  lien,  where  they  related  to  matters 
not  within  the  claimant's  knowledge,  and 
the  statement  was  made  by  him  in  an  hon- 
est belief  of  its  correctness. 

(January  6,  1914.) 


JTote.  —  Mechatties*  lien:  provision  in 
contract  that  no  mechanics'  lien  shall 
he  filed  as  affecting  dainuints. 

The  note  does  not  include  cases  dealing 
with  the  question  whether  the  fact  that  a 
subcontractor  or  materialman  is  also  a 
surety  on  the  contractor's  bond  renders 
him  subject  to  a  stipulation  against  liens 
by  the  contractor. 

As  to  the  constitutionality  of  statute 
giving  mechanics'  lien  contrary  to  agree- 
ment of  contractor,  see  note  to  Kelly  v. 
Johnson.  36  L.R.A.(N.S.)  573. 

The  greatest  difficulty  which  attends  the 
solution  of  the  present  question  is  the  de- 
termination of  just  what  language  will  be 
deemed  a  waiver  of  liens.  It  is  with  this 
that  the  courts  are  particularly  concerned 
in  a  majority  of  the  cases.  When  it  has 
been  decided'  that  the  language  employed 
is  to  be  construed  as  an  absolute  prohibi- 
tion of  liens,  about  the  only  other  practical 
question  is  whether  a  provision  in  the  prin- 
cipal contract  is  binding  upon  subcon- 
tractors, materialmen,  laborers,  etc.  The 
latter  question,  for  the  most  part,  depends 
upon  whether  the  lien  given  subcontractors, 
etc.,  by  statute,  is  direct,  or  whether  it  is 
given  *them  by  way  of  subrogation  merely 
to  the  rights  of  the  principal  contractor. 

Requisites  and  construction  of  language  of 
stipulation  —  generally. 

To  prevent  the  contractor  or  subcon- 
tractor from  filing  a  lien  there  must  be 
an  express  covenant  against  liens,  or  a 
covenant  resulting  as  a  necessary  implica- 
tion from  the  language  employed;  and  the 
implied  covenant  should  so  clearly  appear 
that  the  mechanic  or  materialman  can  un- 
derstand it  without  consulting  a  lawyer  as 
to  its  legal  effect.  Schmid  v.  Palm  Garden 
ImproT.  Co.  162  Pa.  211,  29  Atl.  727 ;  Nice 
V.  Walker,  153  Pa.  123,  34  Am.  St.  Rep. 
6Sa,  25  Atl.  1065,  followed  in  Murphy  v. 
Ellis,  153  Pa.  133,  25  Atl.  1068;  Creswell 
Iron  Works  v.  O'Brien,  156  Pa.  172,  36  Am. 
St.  Rep.  30,  27  Atl.  131;  Jarvis  v.  SUte 
Bank,  22  Colo.  309,  55  Am.  St.  Rep.  129, 
45  Pac.  505. 
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Where  the  terms  of  the  contract  are 
ambiguous,  the  doubt  should  be  resolved 
against  the  waiver,  since  it  should  be  pre- 
sumed, in  the  absence  of  clear  evidence  to 
the  contrary,  that  one  has  not  disabled 
himself  from  the  use  of  the  right  given  by 
statute.  Davis  v.  LaCrosse  Hospital  Asso. 
121  Wis.  579,  99  N.  W.  351,  1  Ann.  Cas. 
950. 

And  this  rule  applies  with  far  greater 
force  when  the  general  contractor's  agree- 
ment is  invoked  to  cut  off  the  lien  rights 
of  the  subcontractors,  laborers,  and  ma- 
terialmen who  were  not  parties  to  it.  Aste 
V.  Wilson,  14  Colo.  App.  323,  59  Pac.  846. 

The  construction,  known  only  to  them- 
selves, which  the  owner  and  contractor 
placed  upon  the  language  deliberately 
chosen  to  express  their  intention,  cannot 
be  set  up  to  defeat  the  lien  of  a  material- 
man. Sullivan  v.  Hancock,  2  Pa.  Super. 
Ct.  525. 

— construction  of  stipulation  of  contractor 
or  subordinate,  with  reference  to  his  own 
rights. 

The  contractor  himself  falls  within  the 
express  prohibition  contained  in  a  provi- 
sion in  the  contract  that  there  shall  be  no 
lien  entered  or  filed  bv  any  subeontr actors, 
or  any  other  person,  for  work  or  materials 
(Commonwealth  Title  Ins.  &  T.  Co.  v.  Ellis, 
192  Pa.  321,  73  Am.  St.  Rep.  816,  43  Atl. 
1034,  followed  in  Commonwealth  Title  Ins. 
&  T.  Co.  V.  Ellis,  192  Pa.  329,  43  Atl.  1101), 
especially  where  he  describes  himself  as  the 
party  who  is  to  perform  and  furnish  all  the 
work  (Montello  Brick  Works  v.  Hoot,  19 
Montg.  Co.  L.  Rep.  188). 

And  he  waives  his  right  to  a  lien  by 
stipulating  in  his  agreement  with  the  owner 
that  he  will  save  the  latter  harmless  from 
all  liens  for  labor  or  material,  and  that  he 
will  not  allow  laborers',  mechanics',  or 
materialmen's  liens  to  be  filed  against  the 
premises  (Gray  v.  Jones,  47  Or.  40,  81  Pac. 
813;  Scheid  v.  Rapp,  121  Pa.  593,  15  Atl. 
652,  following  Long  v.  Caffrey,  93  Pa.  528)  ; 
— or  that  he  will  keep  the  lot  and  buildings 
free  from  mechanics'  liens  and  any  and  all 
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APPEAL  by  defendant  Seattle  Dock  Com- 
pany from  a  decree  of  the  Circuit 
Oourt  for  Multnomah  County  in  plaintiff's 
favor  in  a  suit  to  foreclose  a  mechanics' 
lien.     Affirmed. 

Statement  by  Eakin,  J.: 

At  the  time  of  the  transactions  here  in 
controversy  the  Seattle  Dock  Company  was 
the  owner  of  the  property  known  as  the 
"Chamber  of  Commerce  building,"  in  Port- 
land, Oregon.  On  August  15,  1910,  it  con- 
tracted in  writing  with  the  Maclte  Fire- 
proofing  Company,  whereby  the  latter 
agreed,  for  a  consideration,  to  furnish  all 
materials  and  labor  and  to  install  and  com- 
plete all  of  the  Maclte  plaster  block  and 
tile  partitions   and  the  fireproofing  of  all' 


steel  trusses  in  the  ninth  and  tenth  floor 
additions  to  the  Chamber  of  Commerce 
building,  in  accordance  with  certain  draw- 
ings and  specifications.  The  said  Maclte 
Fireproofing  Company  was,  at  the  time,  the 
owner  of  a  plant  at  Twenty-Second  and 
Reed  streets,  in  Portland,  where  it  manu- 
factured plaster  blocks  and  tile  as  finished 
products.  The  plaintiff,  a  dealer  in  cement 
and  plaster,  furnished  the  Maclte  Fire- 
proofing Company  at  said  place  cement  and 
plaster  for  manufacturing  these  plaster 
blocks  and  tile,  and  for  the  amount  due 
him  for  this  material  furnished  he  filed  a 
materialman's  lien  upon  the  building  in  the 
sum  of  $1,871.95.  This  suit  waa  brought 
to  foreclose  the  lien.  Upon  the  trial  the 
court  rendered  a  decree  foreclosing  the  lien 


manner  of  charges  (Fidelity  Mut.  Life  Asso. 
V.  Jackson,  163  Pa.  208,  43  Am.  St.  Rep. 
789,  29  Atl.  883)  ;— or  that  he  will  not  lien 
or  allow  any  lien  by  subcontractors,  etc. 
(Shannon  v.  Philadelphia  German  Protest- 
ant Home,  16  Pa.  Super.  Ct.  250). 

And  the  contractor's  right  to  a  lien  is 
barred  by  a  provision  in  his  contract  with 
the  owner  that  he  will  deliver  over  the 
building  free  of  all  liens  and  encumbrances 
that  may  arise  under  any  action  of  the  con- 
tractor or  his  representatives  under  the 
contract,  that  the  payments  are  t*  be  made 
to  the  contractor  provided  the  wages  of  all 
artisans  and  laborers  and  persons  employed 
by,  or  furnishing  materials  to,  the  con- 
tractor, shall  be  paid,  and  that  in  case  the 
contractor  fails  to  pay  such  demands,  the 
owner  may  retain  from  the  money  due 
enough  to  satisfy  them.  Schroeder  v.  Gal- 
land,  134  Pa.  277,  7  L.R.A.  711,  19  Am.  St. 
Rep.  691,  19  Atl.  632. 

In  Isenman  v.  Fugate,  36  Mo.  App.  166, 
a  contractor  was  held  concluded  from  enforc- 
ing a  lien  for  lumber  by  an  agreement 
reciting  his  indebtedness  to  the  owner,  and 
providing  that  he  would  assert  no  lien 
against  the  property. 

And  it  was  held  in  Frost  v.  Falgetter,  52 
Neb.  692,  73  N.  W.  12,  that  the  contractor 
must  be  deemed  to  have  waived  his  lien 
where  his  contract  with  the  owner  provided 
that  he  would  erect  a  structure  in  considera- 
tion of  a  conveyance  to  him  of  a  parcel 
of  land. 

In  a  dictum  in  Arizona  Eastern  R.  Co. 
y.  Globe  Hardware  Co.  14  Ariz.  397,  129 
Pac.  1104,  the  court  declared  that  the  con* 
tractor  waived  his  statutory  lien  by  entering 
into  a  contract  providing  that  neither  he 
nor  his  assigns,  subcontractors,  laborers, 
nor  any  person  furnishing  material  or  per- 
forming labor  upon  the  work,  should  have 
or  enforce  any  lien  against  the  owner's 
property. 

A  subcontractor  is  precluded  from  en- 
forcing a  lien  by  his  agreement  in  his  eon- 
tract  with  the  principal  contractor  that  he, 
the  subcontractor,  will  keep  the  improve- 
ment free  from  mechanics'  liens  by  reason 
of  his  work  or  of  any  materials  used  therein, ' 
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and  that  if  he  fails  to  do  so  the  owner  may 
retain  sufficient  of  the  contract  price  to 
pay  for  the  same,  and  may  pay  said  lien 
or  liens,  and  deduct  the  amount  thereof 
from  the  contract  price.  Security  Nat. 
Bank  v.  St.  Croix  Power  Co.  126  Wis.  370, 
105  N.  W.  914. 

But  the  contractor  cannot  be  held  to 
have  covenanted  against  liens  so  as  to  dis- 
entitle himself  to  a  lien  where  he  agreed 
to  deliver  the  building  free  of  all  liens  and 
encumbrances  or  any  claim  whatever  that 
might  arise  under  any  action  of  the  con- 
tractor; that  before  the  payment  of  each 
instalment  the  contractor  would,  if  re- 
quired, produce  an  official  certificate  that 
no  lien  had  been  filed  for  which  the  owner 
would  be  liable;  that  if  any  such  lien 
should  be  filed,  and  the  amount  payable  to 
the  contractor  was  not  sufficient  to  satisfy 
it,  the  contractor  covenanted  to  pay  the 
same;  that  payments  were  to  be  made  as 
stipulated  onlv  in  case  all  artisans  and 
materialmen  having  claims  against  the 
building  had  been  fully  paid  and  satisfied. 
Schmid  v.  Palm  Garden  Improv.  Co.  162  Pa. 
211,  29  Atl.  727. 

In  Kertscher  &  Co.  v.  Green,  205  N.  Y. 
522,  99  N.  E.  146,  Ann.  Cas.  1913E,  661, 
the  court  held  that  a  contractor  could  not 
be  held  to  have  contracted  with  reference  to 
his  own  lien  when  he  agreed  to  a  stipulation 
in  the  contract  that  he  would  not  at  any 
time  suffer  or  permit  any  lien  to  be  put 
or  remain  on  the  premises  for  work  or 
materials,  or  by  reason  of  any  other  claim 
or  demand;  and  that  an}*  such  lien  of  a 
third  party,  until  it  should  be  removed, 
should  preclude  any  claim  for  payment 
whatever  under  the  contract,  and  that  in  the 
event  that  the  same  was  not  removed,  the 
owner  might  remove  the  same  at  the  con- 
tractor's expense.  Tlie  court  said:  "As 
we  construe  the  provisions  of  the  contract, 
the  paragraph  quoted  referred  only  to  liens 
filed  against  the  contractor  by  workingmen, 
subcontractors,  or  materialmen.  This  is 
apparent  not  only  by  the  language,  'or  by 
reason  of  any  other  claim  or  demand  against 
the  party  of  the  second  part,'  the  word 
'other*  showing  that  the  claims  antecedently 
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for  the  sum  of  $1,330^5.     The  defendant 
Seattle  Dock  Company  appeak. 

Messrs.  Wilbur,  Spencer,  St  Dibble, 
with  Messrs.  Thomas  H.  Crawford,  J. 
B.  Cleland,  and  R.  W.  Wllbnr,  for  ap- 

,  pellant. 

Messrs.  Beach,  Simon,  A  Nelson,  for 
respondent : 

The  general  contractor  may  waive  his 
own  right  of  lien,  but  cannot  waive  the 
statutory  rights  of  materialmen  or  labor- 
ers. 

Stewart  Contracting  Co.  v.  Trenton  &  N. 
B.  R.  Co.  71  N.  J.  L.  568,  60  Atl.  405; 
Bates  Maeh.  Co.  v.  Trenton  &  N.  6.  R.  Co. 
70  y.  J.  L.  686,  103  Am.  St.  Rep.  811,  58 
Ati.  935;  Miles  t.  Coutts,  20  Mont.  47,  40 


Pac.  393;  Central  Trust  Co.  v.  Richmond, 
N.  I.  &  B.  R.  Co.  41  L.R.A.  458,  15  C.  C.  A. 
273,  31  U.  S.  App.  675,  68  Fed.  90;  Aste 
V.  Wilson,  14  Colo.  App.  323,  59  Pac.  846; 
Cost  V.  Newport  Builders*  Supply  k  Hard- 
ware Co.  85  Ark.  407,  108  S.  W.  509,  14 
Ann.  Cas.  142;  Clough  v.  McDonald,  18 
Kan.  114;  Smalley  v.  Gearing,  121  Mich. 
190,  79  N.  W.  1114,  80  N.  W.  797;  Arizo- 
na Eastern  R.  Co.  v.  Globe  Hardware  Co. 
14  Ariz.  397,  129  Pac.  1104;  Norton  v. 
Clark,  85  Me.  357,  27  Atl.  252. 

Material  for  a  building  under  the  lien 
laws  means  something  that  goes  into  and 
becomes  part  of  the  finished  structure;  but 
the  possibility  of  identifying  the  material 
in  the  finished  structure  is  not  a  test  of 
its  lienability. 


nentioned  were  to  be  of  the  same  character, 
that  is  to  flay,  against  the  contractor,  but 
by  the  further  provision  that  the  owner 
might  remove  any  lien  at  the  expense  of 
the  contractor,  including  legal  fees, — a 
provision  quite  inapplicable  to  a  lien  filed 
by  the  contractor  itsielf.  Moreover,  to  prc- 
eiude  a  contractor  by  virtue  of  some  pro- 
vision to  that  effect  in  the  contract,  from  his 
right  to  the  security  which  the  statute 
affords  him,  the  intent  and  interpretation 
of  the  provisicm  should  be  reasonably  clear. 
There  are  many  reasons  why  an  owner 
might  wish  to  be  free  from  the  claims  of 
su^ontractors  and  materialmen  against 
"the  principal  contractor  which  might  in- 
volve him  in  expensive  litigation  and  the 
possibility  of  loss  should  a  payment  to  the 
principal  contractor  be  deemed  to  have  been 
improperly  made  as  against  the  lienors. 
Those  reasons  are  without  force  to  a  lien 
filed  by  the  principal  contractor. 

A  provision  that  the  contractor  should 
give  security  in  a  certain  sum  that  no  lien 
should  be  entered  against  the  building  was 
held  in  Young  v.  Lyman,  9  Pa.  449,  not  to 
amount  to  a  stipulation  that  the  contractor 
himself  would  not  file  a  lien. 

And  a  provision  in  the  contract  that  the 
'Contractor  will  execute  and  deliver  a  release 
from  mechanics'  liens  of  all  houses  con- 
structed by  him  as  soon  as  the  same  are 
respectively  completed  and  ready  for  oc- 
•cupancy  will  be  held  to  contemplate  a  re- 
lease at  some  future  time,  and  not  to 
amount  to  a  stipulation  that  the  contractor 
shall  have  no  lien,  especially  where  the 
langnage  of  the  entire  contract  indicates 
that  Bueh  is  the  only  reasonable  construc- 
tion of  the  provision.  McLaughlin  v.  Rein- 
hart,  54  Md.  71. 

For,  as  said  in  Mulrey  v.  Barrow,  11 
Allen,  152,  a  provision  that  the  contractor 
will  discharge  all  liens  obviously  contem- 
plates the  creation  of  liens  in  the  progress 
•of  the  work. 

The  contractor  has  been  allowed  a  lien 
in  other  eases  where,  as  in  the  two  preced- 
ing cases,  the  purport  of  the  language  of 
the  contract  is  that  the  contractor  will  pay 
for  labor  and  materials,  or  will  prevent  or 
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release  liens,  and  that,  if  he  fails  to  do  so, 
the  owner  may  withhold  payments,  or  may 
pay  subcontractors,  n^aterialmen,  etc.,  and 
deduct  the  amount  so  paid  from  the  con- 
tract price  of  the  work.  Poirpier  v.  Des- 
mond, 177  Mass.  201,  58  N.  £.  684;  Barker 
V.  Berry,  4  Mo.  App.  585;  Zarrs  v.  Keck, 
40  Neb.  456,  58  N.  W.  933 ;  Murphy  v.  Mor- 
ton, 139  Pa.  345,  20  Atl.  1049;  Davis  v. 
LaCrosse  Hospital  Asso.  121  Wis.  579,  99 
N.  W.  351,  1  Ann.  Cas.  950. 

The  principal  contractor's  lien,  at  least 
to  the  extent  of  the  contract  price,  is  not 
affected  bv  a  provision  that  the  contractor 
will  not  allow  any  mechanic's  liens  for  labor 
or  material,  and  will  satisfy  every  claim 
therefor,  and  hold  the  owner  harmless  from 
all  liens  in  respect  thereto.  Childress  v. 
Smith,  —  Tex.  Civ.  App.  — ,  37  S.  W.  1076, 
reversed  on  other  grounds  in  90  Tex.  610, 
38  S.  W.  51«,  40  S.  W.  389. 

—construction  of  language  of  principal 
contract,  with  reference  to  rights  of  sub- 
contractors, materialmen,  or  laborers. 

In  Nice  v.  Walker,  153  Pa.  123,  34  Am. 
St.  Rep.  688,  25  Atl.  1065,  followed  in 
Murphy  v.  Ellis,  153  Pa.  133,  25  Atl.  1068, 
the  court  held  that  neither  the  contractor 
nor  a  subcontractor  was  deprived  of  liens 
by  provisions  in  the  principal  contract 
that  the  owner  would  not  in  any  manner 
be  answerable  for  any  loss  or  damage  that 
might  happen  to  the  work,  or  for  any  of  the 
materials  or  other  things  used  and  employed 
in  furnishing  and  completing  the  work ;  and 
that  the  contractor  agreed  to  take  all  proper 
precautions  against  accident  or  injury  to 
any  person,  and  to  be  solely  responsible 
for  such  accidents  or  injuries,  it  being* 
agreed  that  the  work  to  be  done  should  be 
entirely  under  the  control  of  a  contractor, 
except  in  so  far  as  provision  was  made  for 
instructions  by  the  architect.  In  this 
opinion  the  court  practically  overruled 
Dersheimer  v.  Malonev,  143  Pa.  532,  22  Atl. 
813,  and  Tebay  v.  Kirkpatrick,  146  Pa. 
120,  23  Atl.  318,  and  looked  askance  at 
Bolton  V.  Hey,  148  Pa.  156,  23  Atl.  973, 
which  it  states  to  be  on  the  very  border. 
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Sweet  T.  James,  2  R.  I.  270;  Badger 
Lumber  Co.  v.  Mayes,  38  Neb.  822,  67  N. 
W.  519;  Rapauno  Chemical  Co.  v.  Green- 
field &  N.  R.  Co.  59  Mo.  App.  11 ;  Hercules 
Powder  Co.  t.  Knoxville,  L.  F.  &  J.  R.  Co. 
113  Tenn.  382,  67  L.R.A.  487,  106  Am.  St. 
Rep.  836,  83  S.  W.  354;  Schaghticoke  Pow- 
der Co.  V.  Greenwich  &  J.  R.  Co.  183  N.  Y. 
306,  2  L.R.A.(N.S.)  288,  111  Am.  St.  Rep. 
751,  76  N.  E.  153,  5  Ann.  Cas.  443;  Giant- 
Powder  Co.  V.  Oregon  P.  R.  Co.  8  L.R.A. 
700,  14  Sawy.  560,  42  Fed.  470. 

Nor  is  the  question  as  to  whether  the 
material  is  delivered  at  the  building,  or, 
for  greater  convenience,  elsewhere,  such  a 
test. 

Evans  Marble  Co.  v.  International  Trust 
Co.  101  Md.  210,  109  Am.  St.  Rep.  568,  60 


Atl.  667,  4  Ann.  Cas.  831 ;  Scannell  v.  Hub 
Brewing  Co.  178  Mass.  288,  59  N.  £.  628; 
Emery  v.  Hertig,  60  Minn.  54,  61  N.  W. 
830;  Howes  v.  Reliance  Wireworks  Co.  46 
Minn.  44,  48  N.  W.  448;  2  Jones,  Liens^ 
§  1324;  Wtlson  v.  Sleeper,  131  Mass.  177. 

There   is    a   marked    distinction,    in    the-* 
materialman's  right  of  lien,  between  cases- 
where  the  original   contractor's   agreement 
is  to  "furnish"  and  where  it  is  to  "furnislk 
and  erect." 

Phillips,  Mechanics'  Liens,  §  51 ;  Daley 
V.  L^ate,  169  Mass.  257,  47  N.  E.  1013; 
Scannell  v.  Hub  Brewing  Co.  178  Mass. 
288,  59  N.  E.  628;  Emery  v.  Hertig,  60- 
Minn.  54,  61  N.  W.  830;  Evans  Marble  Co. 
V.    International   Trust    Co.    101    Md.    210,. 


and  to  go  further  in  sustaining  an  implied 
covenant  against  liens  than  the  court  was 

Prepared  to  go  in  the  Walker  Case.  The 
•olton  Case  held  that  an  implied  covenant 
against  liens,  binding  upon  the  subcon- 
tractor, was  contained  in  a  provision  that 
the  building  should  be  built,  finished,  and 
delivered  to  the  owner  free  of  all  liens  or 
encumbrances  or  any  claims  that  might 
arise  under  any  action  of  the  contractor  or 
his  representatives  under  the  contract,  and 
that  other  provisions  of  the  contract  should 
not  be  taken  to  subject  the  building  to  any 
liability  for  the  payment  for  labor  or 
materials  furnished,  or  to  subject  the  owner 
to  any  liability  therefor  other  than  the 
payment  of  the  contract  price  to  the  con- 
tractor. 

The  Pennsylvania  decisions  consistently 
hold  that  no  sufficient  covenant  against 
subcontractors'  liens  is  to  be  found  in 
language  of  the  principal  contract  which 
authorizes  the  owner  to  retain  the  whole  or 
a  part  of  the  contract  price  until  the  con- 
tractor delivers  him  a  release  of  all  liens, 
even  when  coupled  with  a  provision  that  the 
owner  will  not  be  answerable  for  materials 
or  other  things  used  in  the  work  (Smith 
V.  Levick,  153  Pa.  522,  26  Atl.  97 )  ;  or  that 
there  shall  be  no  legal  claims  against  the 
contractor  from  any  source  for  work  or 
materials  furnished  (Loyd  v.  Krause,  ]47 
Pa.  402,  23  Atl.  602,  distinguishing  Schroe- 
der  V.  Galland,  cited  supra  in  the  sub- 
division entitled,  "Construction  of  stipula- 
tion of  contractor  or  subordinate,  with 
reference  to  his  own  rights")  ;  or  that  the 
contractor  will  deliver  the  building  free 
from  the  claims  of  the  mechanics  and 
materialmen  and  all  other  claims  (Howarth 
V.  Chester  City  Presby.  Church,  162  Pa.  17, 
29  Atl.  291 )  ;  or  that  the  contractor  will  not 
suffer  or  permit  any  lien  to  be  fotmd  or  re- 
main on  the  premises  (Sullivan  v.  Hancock, 
2  Pa.  Super.  Ct.  525.  In  this  case  the 
court  said,  quoting  from  Creswell  Iron  Works 
V.  O'Brien,  156  Pa.  172,  36  Am.  St.  Rep. 
30,  27  Atl.  131,  that  the  contract  must  be 
interpreted  according  to  the  intention  of 
the  parties,  and  that  the  fair  construction 
of  the  contract  involved  was  that  the  inten- 
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tion  was  to  protect  the  owner,  not  by  the 
absolute  prohibition  of  liens,  but  by  pro- 
viding for  their  payment  by  the  contractor, 
or,  as  an  alternative,  the  stopping  of  hi» 
own  pay  if  he  failed  to  pay  them  himself. 
See  also  Shannon  v.  Philadelphia  German 
Protestant  Home,  infra). 

Indeed,  it  is  declared  in  some  cases  that 
a  provision  which  authorizes  the  owner  to 
retain  money  due  the  contractor  until  lien- 
able  debts  in  favor  of  subcontractors  and 
materialmen  are  paid  off  is  a  recognition^ 
rather  than  a  prohibition,  of  liens.     Evana 
v.  Grogan,  163  Pa.  121,  25  Atl.  804;   Rioe- 
V.  Baxter,  15  Pa.   Co.  Ct.  198;   Seeman  ▼. 
Biemann,  108  Wis.  365,  84  N.  W.  490;  Cres- 
well Iron  Works  v.  O'Brien,  156  Pa.  172,  36- 
Am.  St.  Rep.  30,  27  Atl.  131,  distinguishing 
Benedict  v.  Hood,  134  Pa.  289,  19  Am.  St. 
Rep.    698,    19    Atl.    635,    which    involved- 
similar   provisions,  upon   the  ground   that- 
in  that  case  the  plaintiff,  the  subcontractor, 
was    surety    upon    the    contractor's    bond. 
Creswell     Iron     Works     v.     O'Brien     was- 
followed  in  Lucas  v.  O'Brien,  159  Pa.  535, 
28  Atl.  364.     In  Rynd  v.  Pittsburg  NaU- 
torium,  173  Pa.  237,  33  AtL  1041,  declaring- 
that  Benedict  v.  Hood  was  overruled  on  the- 
point  in  Creswell  Iron  Works  v.  O'Brien,  it. 
was  held  that  the  filing  of  liens  was  con- 
templated rather  than  forbidden  by  a  pro- 
vision that  before  the  final  settlement  the> 
contractor  should  furnish  the  owner  a  re- 
lease of  liens. 

But,  of  course,  the  recognition  of  liens  in< 
such  a  provision  postponing  payment  can- 
not prevail  over  an  express  provision  that^ 
the  premises  shall  not  be  subject  to  liens.. 
Morris  v.  Ross,  184  Pa.  241,  38  Atl.  1084: 
Commonwealth  Title  Ins.  k  T.  Co.  v.  Ellis^. 
192  Pa.  32i,  73  Am.  St.  Rep.  816,  43  Atl. 
1034.      To    the    same    effect    is    Ludowici 
Roofing  Tile  Co.  v.  Pennsylvania  Inst.  llS 
Fed.  661,  arising  in  Pennsylvania,  and  re- 
lying   upon    Getty    v.    Pennsylvania    Inst. 
194  Pa.  571,  45  Atl.  333,  which  holds  that  a. 
provision  that  the  owner  may  retain  part 
of   the   contract   price   until   all   liens   are- 
paid  does  not  inure  to  the  benefit  of  a  sub- 
contractor, so  as  to  entitle  him  to  sue  for- 
the  amount  retained. 
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109  Am.  St  Rep.  668,  60  Atl.  667,  4  Ann. 
Cas.  831 ;    Delahay  v.  Goldie,  17  Kan.  263. 

The  validity  of  a  lien  is  not  destroyed 
by  an  error  in  amount  claimed^  unless  the 
excess  is  knowingly  and  wilfully  charged, 
or  the  account  is  so  recklessly  and  care- 
lessly made  up  as  to  import  a  presumption 
of  fraud.  An  honest  mistake,  where  rea- 
sonable diligence  has  been  exercised,  does 
not  vitiate  the  lien. 

Green  Bay  Lumber  Co.  v.  Miller,  98  Iowa, 
468,  62  N.  W.  742,  67  N.  W.  383;  Soule  v. 
Borelli,  80  Conn.  392,  68  Atl.  979:  Salt 
Lake  Hardware  Co.  v.  Chainman  Min.  & 
Electric  Co.  137  Fed.  632;  Gaskell  v.  Beard, 
11  N.  Y.  Supp.  399;  Black  v.  Appolonio,  1 
Mont.  342;  Rockel,  Mechanics'  Lien,  §  121; 
Rowland  ▼.  Harmon,  24  Or.  529,  34  Pac. 


367;  Allen  v.  Elwert,  29  Or.  428,  44  Pac. 
823,  48  Pac.  54;  Cooper  Mfg.  Co.  t.  Dela- 
hunt,  36  Or.  402,  51  Pac.  649,  60  Pac.  1. 

Eakin,  J.,  delivered  the  opinion  of  the 
court: 

Several  points  are  urged  on  this  appeal, 
but  may  all  be  covered  by  three  principal 
grounds  of  defense:  (1)  When  an  owner 
of  a  building  makes  a  contract  with  a  build- 
er containing  a  stipulation  that  no  me- 
chanics' lien  shall  be  filed,  such  a  stipula- 
tion by  the  contractor  binds  or  precludes 
the  laborers,  materialmen,  or  subcontract- 
ors from  filing  a  lien  for  labor  or  material 
furnished  and  used  in  the  construction  of 
the  building;  (2)  that  the  materials  fur- 
nished by  the  plaintiff,  namely,  sand  and 


The  subcontractor's  rights  are  affected 
neither  by  the  contractor's  agreement  to 
release  and  discharge  the  houses  from  the 
operation  of  all  liens  for  materials  furnished 
or  work  performed  (Taylor  v.  Murphy,  148 
Pa.  337,  33  Am.  St.  Rep.  826,  23  Atl.  1134, 
distinguishing  Schroeder  v.  Galland,  134  Pa. 
277.  7  L.R.A.  711,  19  Am.  St.  Rep.  691,  19 
All.  632),  nor  by  a  stipulation  that  the 
contractor  will  not  permit  any  lien  to  be 
put  or  remain  upon  the  premises  for  work 
or  materials  (Hazelton  Plumbing  Co.  v. 
Powell,  13  Pa.  Super.  Ct.  426),  nor  by 
both  such  provisions  combined  (Gordon  v. 
Norton,  186  Pa.  168,  40  Atl.  312).  The 
Pennsylvania  court  would  seem  to  have 
taken '  a  backward  step  in  Stoneback  v. 
Waters,  198  Pa.  469,  48  Atl.  296,  where,  in  a 
short  paragraph  in  which  the  question  was 
not  discussed,  it  was  held  that  a  subcon- 
tractor had  no  right  to  a  lien  where,  in 
contracting  with  the  owner,  the  principal 
contractor  agreed  to  sign  a  full,  complete, 
and  absolute  release  of  all  liens  against  the 
premises  for  work  and  materials  furnished 
under  the  contract,  when  requested  by  the 
owner. 

Inasmuch  as  the  California  court  had 
held  in  Bowen  v.  Aubrey,  22  Cal.  566,  that 
subcontractors  were  bound  by  a  stipula- 
tion against  liens  of  which  they  had  notice, 
it  possibly  intended  to  go  no  further  in 
Whittier  v.  Wilbur,  48  Cal.  175,  than  to 
hold  that  the  particular  stipulation  therein 
involved  was  not  of  such  a  character  as  to 
bind  a  subcontractor,  assuming  that  the 
contractor  had  power  to  bind  him,  though 
it  couched  its  brief  opinion  in  terms  adapted 
to  deny  the  power  of  the  contractor,  stating, 
without  reference  to  the  Bowen  Case,  that 
"the  contractor  and  owner  cannot  deprive 
the  materialman  of  his  lien  by  introduc- 
ing a  stipulation  into  the  building  contract 
by  which  the  contractor  agrees  to  indemnify 
the  owner  against  any  lien  by  persons 
furnishing  materials." 

Dealing  with  a  like  stipulation  in  which 
the  contractor  agreed  to  waive  and  release 
all  rights  and  claims  of  liens  in  any  manner 
growing  out  of  the  agreement,  or  in  any 
manner  accruing  against  the  property,  and 
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further  agreeing  to  warrant  and  defend 
the  owner  against  any  and  all  Hens  in 
favor  of  contractors,  subcontractors,  mate- 
rialmen, and  laborers,  the  Colorado  court  in 
Jarvis  v.  State  Bank,  22  Colo.  309,  56  Am. 
St.  Rep.  129,  45  Pac.  506,  after  intimating, 
but  refusing  to  hold,  that  the  contractor 
was  without  power  to  stipulate  away  a 
subcontractor's  lien,  stated  that  the  most 
that  could  be  said  of  the  stipulation  was 
that,  by  implication,  the  contractor  him- 
self agreed  not  to  file  a  lien  for  himself, 
but  that  it  was  immediately  followed  by 
an  agreement  upon  the  part  of  the  con- 
tractor to  warrant  and  defend  the  owner 
against  all  liens  in  favor  of  subcontractors 
and  materialmen,  thus  recognizing  that 
such  liens  might  accrue  and  be  filed,  and 
be  binding  against  the  owner,  and  thus  in- 
dicating that  the  limitation  as  to  filing 
liens  was  intended  to  apply,  if  to  anyone, 
only  to  the  contractor.  The  court  added 
that  the  owner  evidently  placed  a  similar 
construction  upon  the  stipulation,  inas- 
much as  he  took  the  precaution  to  insert 
as  a  security  against  liens  a  provision  that 
no  payment  could  be  required  from  him 
until  all  bills  for  labor  and  materials  should 
be  presented  by  the  contractor* on  the  first 
of  the  month  succeeding  that  in  which  the 
work  was  done  and  the  materials  furnished, 
duly  receipted  and  paid,  and  that  the 
amount  thereof  should  be  charged  against 
the  contractor  upon  his  account  with  the 
owner,  and  remarked  that  if  the  contractor 
waived  the  lien  as  to  subcontractors,  **yfhj 
the  necessity  of  requiring  receipted  bills 
from  them  before  the  owner  paid  the  con- 
tractor?" 

On  the  authority  of  the  preceding  case 
the  Colorado  appellate  court  rendered  a 
similar  decision  in  Aste  v.  Wilson,  14  Colo. 
App.  323,  69  Pac.  846,  in  which  the  con- 
tractor stipulated  that  he  would  not  permit 
liens  or  claims  for  work,  labor,  or  material 
to  be  asserted  by  any  person  claiming  to 
be  a  subcontractor  or  laborer,  and  that  if 
any  lien  should  be  set  up,  the  contractor 
would  cause  the  same  to  be  satisfied  and 
canceled  of  record,  the  contract  further 
providing  that  the  owner  should  retain  a 
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cement,  from  which  the  cement  blocks  and 
tile  were  constructed^  were  not  lienable; 
(3)  that  the  error  of  $606.10  in  the  state- 
ment of  the  account  in  the  lien  filed  ren- 
dered the  lien  void.  All  other  questions 
discussed  by  appellant  in  his  brief  are  a 
part  of  or  included  in  one  of  these  three. 

As  to  the  first  question  there  is  a  great 
conflict  in  the  cases,  accounted  for  in  most 
instances  bv  the  difference  in  the  relative 
statutes.  Where  there  is  a  covenant  in  the 
contract  against  liens,  or  an  express  stipu- 
lation that  liens  shall  not  be  liled,  the 
courts  of  a  great  many  of  the  states  hold 
that  'such  stipulation  will  not  bind  the  la- 
borer, materialman,  or  subcontractor  un- 
less he  has  assented  to  it.  This  is  tlie 
holding  in  Norton  v.  Clark,  86  Me.  357,  27 


Atl.  252,  which  is  quoted  with  approval  in 
utiles  V.  Coutts,  20  Mont.  47,  49  Pac.  303, 
in  which  it  is  said:  "We  think  .  .  .  the 
stipulation  under  discussion,  'like  all  other 
stipulations,  binds  only  those  who  made  it 
or  assented  to  it,'  is  the  only  just  and  legal 
conclusion  of  which  the  case  is  susceptible. 
We  are  not  prepared  to  hold,  notwithstand- 
ing the  majority  of  the  decisions  be  that 
way,  that  rights  conferred  upon  a  person 
by  statute  may  be  contracted  away  by  a 
contract  made  by  others,  to  which  he  has 
never  assented,  and  of  which  he  has  no 
knowledge.  We  think  such  a  construction 
of  our  statute  in  relation  to  mechanics' 
liens  is  unauthorized,  and  would  result  in 
defeating  the  end  liad  in  view  by  its  enact- 
ment by  practically  depriving  the  persons' 


certain  percentage  of  the  contract  price  to 
Rccure  the  release  of  liens.  The  court  in 
this  case,  as  an  additional  reason  for  hold- 
ing that  this  contract  was  ineffective  to 
prevent  the  assertion  of  liens  by  subcon- 
tractors, pointed  out  that  the  stipulation 
did  not  prevent  the  contractor  himself  from 
filing  liens,  and  that  therefore  it  was  mere- 
ly a  contract  of  indemnity. 

And  a  provision  in  the  principal  con- 
tract that  no  suit  shall  be  brought  for, 
nor  any  interest  accrue  upon,  any  part  of 
the  price  until  all  lien  notices  shall  first 
have  been  paid  by  the  contractor  and 
vouchers  therefor  given  to  the  owner,  does 
not  amount  to  a  covenant  that  no  lien  will 
be  filed,  wliere  the  parties  are  shown  to  have 
contemplated  the  filing  of  liens  by  inserting 
a  provision  that  payment  to  any  person  who 
should  serve  on  the  owner  a  subcontractor's, 
laborer's,  or  materialman's  lien  should  be 
considered  as  payment  to  the  contractor. 
Owen  V.  Murry,  6  Ohio  S.  &  C.  P.  Dec.  223. 

In  Carter  v.  Martin,  22  Ind.  App.  445,  53 
N.  E.  1066,  holding  a  materialman  entitled 
to  a  lien  notwithstanding  a  provision  in 
the  contractor's  agreement  with  the  owner 
that  security  against  mechanics'  liens  was 
to  be  furnished  by  the  contractor  prior  to 
the  release  of  the  sureties  for  tne  per- 
formance of  his  contract, — it  would  seem 
from  the  brief  discussion  of  the  question  in 
the  opinion,  that  the  court  based  its  decision 
upon  the  ground  of  the  nature  of  the  stipu- 
lation rather  than  upon  general  principles, 
for  it  said  that  the  materialman  should 
not  be  made  to  suffer  by  failure  of  the  con- 
tractor to  comply  with  the  stipulation, 
since  a  breach  of  the  stipulation  resulting 
in  damages  would  afford  a  right  of  action 
to  the  owner. 

An  emplovee  of  the  contractor  will  not 
be  denied  a  lien  merely  because  he  had  been 
employed  by  the  contractor  continuously  for 
two  years  prior  to  the  work  for  which  he 
sought  the  lien,  and  knew  that  the  contract 
provided  that  the  contractor  was  to  be  paid 
exclusively  by  receiving  credit  upon  a  debt 
which  he  owed  to  the  owner.  Johnson  v. 
Spencer,  49  Ind.  App.  166,  06  N.  E.  1041, 
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followed    in    Johnson    v.    Roberts,   49    Ind. 
App.  697,  96  N.  E.  1043. 

See  also  Smalley  v.  Gearing,  121  Mich. 
190,  79  N.  W.  1114,  80  N.  W.  797,  infra,  in 
the  subdivision  entitled,  "Where  lien  is 
direct."* 

It  has  been  held  by  minor  Pennsylvania 
courts  that  no  lien  could  be  filed  by  a 
materialman  where  the  contract  provided 
that  no  lien  should  be  filed  on  account  of 
the  contractor,  and  that  there  should  be  no 
legal  claims  against  the  contractor  from 
any  source  for  work  or  materials  (Sener 
&  Sons  V.  Bare,  12  Montg.  Co.  L.  Rep.  115)  ; 
and  that  a  provision  that  the  principal  con- 
tractor would  file  no  lien  or  suffer  liens  to 
be  filed  by  any  laborer,  mechanic,  or 
materialman  was  sufficient  to  prevent  the 
filing  of  liens  by  materialmen  and  sub- 
contractors (Rhine  v.  Mauk,  21  Pa.  Co.  Ct. 
345). 

And  it  was  assumed  in  Waters  v.  Wolf, 
162  Pa.  153,  42  Am.  St.  Rep.  816,  29  Atl. 
646,  that  a  covenant  against  liens,  binding 
upon  the  subcontractor,  was  contained  in  a 
provision  that  the  contractor  agreed  that 
no  lien  should  be  filed  against  the  work, 
and  that  no  legal  claim  against  the  con- 
tractor, from  any  source,  should  be  asserted 
against  the  work.  The  point  decided,  how- 
ever, was  as  to  the  constitutionality  of  a 
statute  giving  a  subcontractor  a  lien  not- 
withstanding a  provision  to  the  contrary 
in  the  principal  contract.  On  this  point 
see  the  note  to  Kelly  v.  Johnson,  36  L.R.A. 
(N.S.)  573. 

It  is  held  in  Illinois  that  the  contractor's 
agreement  t«  deliver  the  work  to*  the  owner 
free  from  any  and  all  liens,  claims,  or 
encumbrances  of  any  description  constitutes 
an  agreement  that*  there  shall  be  no  lien, 
which  is  binding  upon  a  subcontractor.  W. 
W.  Brown  Constr.  Co.  v.  Central  Illinois 
Constr.  Co.  234  111.  397,  84  N.  E.  1038. 

Since  the  decision  of  manv  of  the  fore- 
going cases,  the  Pennsylvania  legislature  has 
enacted  statutes  dealing  with  the  precise 
question  here  discussed.  The  act  of  June 
26,  1895,  provided  that  no  stipulation 
should  be  effective  against  subcontractors, 
etc.,  unless  it  specifically  covenanted  against 
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Fought  to  be  benefited  of  all  protection  un- 
der its  provisions."  And  many  other  courts 
hold  to  the  same  rule.  This  is  the  holding 
in  Cost  V.  Newport  Builders*  Supply  & 
Hardware  Co.  85  Ark.  407,  108  S.  W.  509, 
14  Ann.  Gas.  144,  where  the  cases  are  col- 
kted.  To  the  same  effect  arc  the  courts 
of  Iowa,  Michigan,  Missouri,  Colorado, 
Ohio,  and  Indiana.  In  Gimbert  v.  Hein- 
gath,  5  Ohio  C.  D.  175,  180,  the  court  says: 
"The  statute  seems  to  give  importance  to 
the  contract  only  as  giving  consent  of  the 
owner  that  the  improvement  be  made  on  his 
land.  The  statute  gives  to  laborers  and 
materialmen  a  direct  lien,  not  through  any 
rights  the  contractor  may  have,  but  direct 
upon  the  consent  of  the  owner  to  the  im- 
provement on  his  land  and  the  performing 


of  labor  or  the  furnishing  of  materials* 
This  right  is  by  virtue  of  the  statute,  and 
the  statute  puts  this  right  into  .  .  . 
every  consent  he  gives  for  the  erection  of 
a  structure  for  him  on  his  land.  If,  then, 
the  law  makes  these  rights  a  part  of  the- 
contract,  as  much  as  though  written  there- 
in, what  right  have  the  owner  and  the  con- 
tractor to  strike  them  out  and  write  the 
very  opposite  in  without  the  assent  of  the 
laborer  and  materialman?  This  cannot  be 
done  without  their  assent.  This  being  a. 
positive  statutory  right,  it  cannot  be  taken 
from  those  who  were  intended  to  be  benctit- 
ed  by  it  without  their  assent  being  clearly 
shown.  To  take  from  them  this  right  by^ 
implication  would  be  construing  a  reme- 
dial statute  intended  for  their  benefit  most 


liens.  It  was  held  in  Shannon  v.  Philadel- 
phia German  Protestant  Home,  16  Pa.  Super. 
( t.  250,  that  under  this  act  covenants,  in 
order  to  defeat  the  right  of  a  subcon- 
tractor to  a  lien,  must  be  as  specific  as 
those  which,  prior  to  that  legislation,  were 
sufficient  to  defeat  the  right  of  the  principal 
contractor.  It  was  therefore  held  that  no 
stipulation  against  liens,  binding  upon  the 
subcontractor,  was  contained  in  provisions 
that  the  contractor  would  not  allow  any 
lien  to  be  filed  against  the  building  by  him- 
self, subcontractor,  or  any  one  furnishing 
materials  or  labor,  and  that  if  there  should 
be  evidence  of  any  lien  or  claim  for  which 
the  owner  might  become  liable,  the  owner 
should  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become 
due  an  amount  sufficient  to  indemnify  him 
against  such  lien  or  claim. 

And  no  such  specific  covenant  against  sub- 
contractors' liens  as  is  required  by  this  act 
is  contained  in  provisions  that  the  con- 
tractor will  not  file  any  mechanics*  lien, 
or  allow  any  lien  to  be  filed  by  the  subcon- 
tractor, etc.,  and  that  the  contractor  agrees 
to  furnish  a  bond  in  a  certain  sum  for  the 
full  performance  of  his  covenant,  and  for 
the  protection  of  the  owner  against  me- 
chanics' liens  and  damages  resulting  from 
the  contractor's  failure  to  keep  his  cove- 
nants. Bithell  V.  Diven,  18  Pa.  Super.  Ct. 
178. 

In  the  act  of  June  4,  1901,  as  amended 
by  the  act  of  April  24,  1903,  the  Pennsyl- 
vania legislature  was  less  exacting  as  to 
the  language  necessary  to  constitute  such 
a  covenant,  and  provided  that  such  a  provi- 
sion should  be  binding  "if  the  legal  ef- 
fect" of  the  contract  between  the  owner  and 
contractor  was  that  no  claim  should  be 
filed  by  anyone.  Although,  in  Glassport 
Lumber  Co.  v.  Wolf,  213  Pa.  407,  62  Atl. 
1074,  the  court  refers  to  this  statute,  no 
particular  stress  seems  to  be  laid  upon  it, 
and  it  appears  not  to  be  a  vital  part  of  the 
decision  that  a  stipulation  against  liens, 
binding  upon  the  subcontractor,  is  con- 
tained in  a  stipulation  providing  that  the 
contractor  covenants  that  he  will  not  per- 
mit any  person  to  file  any  mechanics*  lien 
50  L.RJL.(N.S.) 


for   labor   or  materials,   and   will   not   file 
any  lien  himself. 

A  stipulation  separate  from  the  building 
contract,  filed  as  required  by  statute,  which 
provides  that  no  lien  or  claim  of  mechanics 
or  materialmen,  or  of  any  other  nature, 
shall  be  filed  by  anyone  whomsoever,  ex- 
cluding the  contractor  himself  or  any  sub- 
contractor or  materialman,  against  the 
building, — ^should  be  construed  as  denying- 
contractors,  subcontractors,  etc.,  liens,  in 
view  of  the  act  of  June  4,  1901,  as  re-en- 
acted by  the  act  of  April  24,  1903,  provid- 
ing that  if  the  legal  effect  of  the  contract 
is  that  no  claim  shall  be  filed  by  anyone,, 
such  provision  shall  be  binding.  Burger  v. 
S.  R.  Moss  Cigar  Co.  225  Pa.  400,  74  Atl. 
219.  The  co«irt  said  that  the  obvious  in- 
tention of  executing  and  filing  the  stipula- 
tion was  to  protect  the  owner  against  liens- 
in  behalf  of  persons  who,  by  the  statute, 
were  given  liens,  and  that  the  word  "exclud- 
ing" was  not  intended  to  make  the  latter 
clause  a  limitation  of  the  former  one,  which, 
In  itself,  was  an  absolute  prohibition  against 
liens,  but  was  to  make  it  more  clear.  The 
position  of  the  court  was  in  effect  that  the 
word  "excluding**  was  meant  to  exclude 
contractors,  subcontractors,  and  material- 
men from  liens. 

Effect,  as  against  subcontractors,  material- 
men, and  laborers,  of  stipulation  in  prin- 
cipal contract  that  no  lien  shall  be  as- 
serted— generally ;    miscellaneous. 

The  New  Jersey  court,  without  stating 
whether  the  lien  given  by  statute  is  direct 
or  derivative,  holds  that  a  subcontractor's 
right  to  a  lien  is  not  defeated  by  the  mere 
fact  that  the  principal  contract,  which  has 
not  been  filed,  contains  a  stipulation 
against  liens  (Atlantic  Coast  Brewing  Co. 
V.  Atlantic  Lumber  Co.  69  N.  J.  L.  48,  3G 
Atl.  883  [companion  case  of  Atlantic  Coast 
Brewing  Co.  v.  Clement,  59  N.  J.  L.  48, 
36  Aft.  883,  affirmed  in  69  N.  J.  L.  438, 
36  Atl.  883];  Stewart  Contracting  Co.  v. 
Trenton  &  N.  B.  R.  Co.  71  N.  J.  L.  568,  60 
AtL  405),  and  holds  in  Bates  Mach.  Co. 
V.  Trenton  &  N.  B.  R.  Co.  70  N.  J.  L.  684, 
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strongly  against  them.  This  cannot  be 
done  without  violating  an  elementary  rule 
of  construction." 

But,  on  the  other  hand,  a  few  states  fol- 
low the  holding  in  Pennsylvania,  as  stated 
in  Schroeder  v.  Galland,  134  Pa.  277,  7 
L.R.A.  711,  19  Am.  St.  Rep.  691,  19  Atl. 
632,  in  which  the  contractor  bound  him- 
self to  erect  and  deliver  over  to  the  party 
of  the  first  part,  free  from  all  liens  and 
encumbrances,  or  any  claims  whatever  that 
might  arise,  a  certain  Imilding;  it  being 
held  that  a  mechanics'  lien  cannot  be  filed 
by  a  subcontractor  for  work  or  material 
furnished  bv  him  toward  the  erection  of 
the  building,  and  that  the  only  connection 
between  the  owner  and  the  subcontractor 
is  through  and  by  means  of  the  contract 


between  the  owner  and  the  contractor,  to 
that  the  subcontractor  is  chargeable  with 
notice  of  all  its  terms  and  stipulations 
and  is  bound  thereby.  To  this  effect  are 
the  cases  in  the  District  of  Columbia,  Wis- 
consin, and  Indiana.  By  this  rule  the  la- 
borer is  not  consulted,  and  he  must  accept 
the  work  under  the  conditions  of  the  origi- 
nal contract,  in  the  making  of  which  he 
had  no  voice.  It  was  to  protect  the  work- 
man against  such  conditions  that  our  lien 
law  was  enacted.  A  lien  is  not  given 
through  the  contractor  by  subrogation,  but 
is  a  direct  and  independent  lien  to  each 
claimant  against  the  property.  In  New 
York  and  many  other  states  the  lien  is  de- 
pendent upon  the  contractor's  claim  by 
subrogation,  and  the  law  applicable  to  such 


103  Am.  St.  Rep.  811,  58  Atl.  935,  that 
while  a  stipulation  against  liens  in  the 
principal  contract  does  not,  ipso  facto, 
charge  a  subcontractor  with  notice  of  its 
existence,  the  latter  is  bound  by  such  a 
stipulation  if  he  has  actual  notice  of  it. 

In  Norton  v.  Clark,  85  Me.  357,  27  Atl. 
252,  in  which  the  court  denied  that  a 
materialman's  right  to  a  lien  was  affected 
by  a  stipulation  against  liens  in  the  prin- 
cipal contract,  the  court  stated  that,  under 
the  Maine  statute,  a  claimant  for  a  lien 
must  establish  as  a  proposition  of  fact 
that  he  performed  or  furnished  the  labor 
or  materials,  either  by  virtue  of  a  contract 
with  the  owner  of  the  building,  or  by  the 
consent  of  such  owner,  and  that  the  lienor 
in  the, case  involved  based  his  claim  upon 
the  alternative  fact,  namely,  that  the  labor 
and  materials  were  performed  and  furnished 
by  the  consent  of  the  owner.  It  was 
further  held  in  this  case  that  the  fact  that 
the  plaintiff  introduced  the  principal  con- 
tract in  evidence  for  the  purpose  of  estab- 
lishing the  consent  of  the  owner  did  not 
render  the  provision  against  liens  binding 
upon  him. 

The  insertion  in  a  contract  for  the  sale 
of  real  estate  of  a  clause  binding  the  vendee 
to  erect  certain  described  buildings  on  it 
within  a  specified  time  shows  the  vendor's 
consent  to  such  erection,  so  as  to  render 
his  interest  in  the  property  liable  for  liens 
for  labor  and  material  furnished  for  them, 
and  its  effect  in  this  respect  is  not 
diminished  by  the  insertion  in  the  contract 
of  a  stipulation  that  mechanics'  liens  shall 
be  subsequent  to  those  of  the  vendor.  Miller 
V.  Mead,  127  N.  Y.  644,  13  L.R.A.  701, 
28  N.  E.  387. 

In  Frost  v.  Falgetter,  62  Neb.  692,  73  N. 
W.  12,  the  court  was  careful  to  point 
out  that,  in  denying  the  subcontractor 
a  lien,  it  did  not  place  its  decision  up- 
on the  ground  that  a  subcontractor  has 
no  lien  where  the  contractor  stipulates  not 
to  claim  a  lien  against  real  estate  on  which 
he  erects  an  improvement,  in  pursuance  of 
a  contract  with  the  owner,  or  where,  be- 
cause of  some  default  in  the  performance  of 
his  contract,  he  has  precluded  himself  from 
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asserting  a  lien.  On  the  contrary,  the  court 
placed  its  decision  squarely  upon  the 
ground  that  the  right  of  a  subcontractor  to 
a  lien  against  an  owner's  real  estate  depends 
upon  the  contractor's  money  indebtedness 
to  the  subcontractor,  and  upon  the  indebted- 
ness of  the  owner  to  the  contractor  for  labor 
and  materials  furnished  toward  the  im- 
provement; holding  that  therefore,  where  a 
contractor  agreed  to  erect  a  building  in 
consideration  of  the  conveyance  to  him  of  a 
parcel  of  land,  there  was  no  money  indebted- 
ness which  would  support  a  lien  in  the  con- 
tractor's favor  under  the  statute,  and  that 
in  such  case  the  subcontractor  had  no  lien. 

Of  course,  where  there  is  a  stipulation 
against  liens  not  only  in  the  agreement  be- 
tween the  contractor  and  the  owner,  but 
also  in  the  contract  between  the  contractor 
and  subcontractor,  the  latter  is  entitled  to 
no  lien.  George  B.  Swift  Co.  v.  Dolle,  39 
Ind.  App.  663,  80  N.  E.  678. 

While  in  George  B.  Swift  Co.  v.  Dolle, 
supra,  the  court  quotes  with  apparent  ap- 
proval from  numerous  authorities  holding 
the  contractor's  stipulation  against  liens 
binding  upon  a  subcontractor  or  material- 
man, the  court  does  not  decide  the  question, 
but  denies  the  lien  upon  the  ground  that 
in  that  case  the  subcontractor  made  a  like 
stipulation  in  his  agreement  with  the  con- 
tractor. 

A  subcontractor  who  agrees  with  the 
principal  contractor  to  file  no  lien,  in  re- 
liance upon  the  latter's  written  statement 
that  he  has  furnished  a  bond  in  a  certain 
sum  to  guarantee  the  completion  of  the 
work  and  payment  of  all  bills,  and  that  the 
bond  is  in  the  possession  of  the  owner,  can- 
not, where  such  statement  is  literally  true, 
avoid  his  agreement  not  to  file  liens,  because 
he  proceeded  upon  the  erroneous  assump- 
tion that  the  bond  was  available  to  him- 
self, the  owner  being  the  sole  obligee. 
Diemer  v.  Philadelphia  German  Protestant 
Home,  19  Pa.  Super.  Ct.  225. 

In  German  St.  Matthews  Congregation 
V.  Heise,  44  Md.  453,  in  which  it  appeared 
that  the  materialman  was  also  a  surety  on 
the  contractor's  bond,  the  court  stated 
that  if  it  should  appear  upon  the  second 
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cases,  is  not  always  pertinent  where  the  lien 
is  direct.  See  Baldridge  v.  Morgan,  15  N. 
M.  249,  106  Pac.  342,  Ann.  Cas.  1912C,  337. 
Ib  Seeman  t.  Biemann,  108  Wis.  365,  84 
K.  W.  490,  the  limitation  of  a  subcontract- 
or's right  to  a  lien  by  the  terms  of  the 
original  contract  is  by  virtue  of  the  fact 
tl^tt  the  subcontractor's  authority  to  bind 
the  owner  depends  upon  the  right  of  his 
principal  to  do  so  under  the  same  circum- 
stances; and  this  is  the  theory  of  the  Penn- 
sylvania casea.  In  Montana  it  is  held  that 
by  the  statute  of  that  state  the  subcon- 
tractor has  a  direct  lien,  and  that  his  rights 
are  not  limited  to  those  of  the  contractor. 
Kneeland,  Mechanics'  Liens,  §  136,  and 
Merrigan  v.  English,  9  Mont.  113,  5  L.R.A. 
837,  22  Pac.   454,   seem  to   recognize   this 


reasoning  on  the  theory  that  the  subcon- 
tractor can  only  claim  a  lien  through  the 
original  contract,  and  not  by  a  direct  and 
independent  lien.  In  the  former  it  is  said: 
"It  has  been  held  that  the  express  stipu- 
lation against  liens  will  affect  not  only  the 
contractor,  but  all  persons  acting  under 
him  or  depending  upon  the  original  con- 
tract as  a  basis  for  their  liens,  upon  the 
principle  that  persons  agreeing  to  furnish 
labor  or  materials  to  the  original  contractor 
do  so  with  reference  to  such  original  con- 
tract, in  subordination  to  its  provisions." 
In  the  case  of  George  B.  Swift  Co.  v.  Dolles, 
39  Ind.  App.  653,  80  N.  E.  678,  the  whole 
argument  is  based  on  that  principle,  citing 
the  Pennsylvania  cases  as  authority  and 
also  the  case  of  Bowen  v.  Aubrey,  22  Cal. 


trial  that  the  materialman  had  been  dis- 
charged in  his  capacity  as  surety,  then 
he  could  enforce  his  lien,  though  the  court 
does  not  discuss  the  point,  and  it  seems 
not  to  have  been  raised  in  the  case.  It  is 
to  be  observed  that  this  note  is  not  con- 
cerned with  the  point  whether  a  material- 
man is  bound  by  a  stipulation  in  the  prin- 
cipal contract  against  liens,  where  he  is 
also  a  surety  on  the  contractor's  bond. 

— ^where  lien  is  direct. 

Where  the  lien  is  direct,  the  rights  of 
subcontractors,  materialmen,  and  laborers 
cannot  be  affected  by  a  stipulation  tigainst 
liens  in  the  principal  contract  unless  they 
had  notice  of  it  (Cost  v.  Newport  Builders' 
Supply  &  Hardware  Co.  86  Ark.  4(i7,  108 
S.  W.  509,  14  Ann.  Cas.  142),  or  consented 
to  it  (Gimbert  v.  Heinsath,  11  Ohio  C.  C. 
339,5  Ohio  C.  D.  176). 

The  Arizona  court  goes  to  the  extreme 
in  this  direction,  holding  that  since  the 
Arizona  statute  gives  a  lien  directly  to  sub- 
contractors, materialmen,  etc.,  and  since  it 
provides  no  means  of  access  to  the  contract, 
SQch  as  registration,  the  rights  of  material- 
men and  laborers  cannot  be  affected  by  any 
provision  against  liens  in  the  contract  be- 
tween the  contractor  and  the  owner.  Ari- 
zona Eastern  R.  Co.  v.  Globe  Hardware  Co. 
14  Ariz.  397,  129  Pac.  1104.  No  question 
of  notice  appears  to  have  been  raised  in 
this  case,  and  the  language  of  the  court  is 
broad  enough  to  indicate  that  the  court 
takes  the  position  that  such  stipulation 
is  ineffective  irrespective  of  whether  the 
materialman  or  laborer  has  notice  or  not. 

In  Smalley  v.  Gearing,  121  Mich.  190, 
79  N.  W.  1114,  80  N.  W.  797,  it  was  held 
that  a  provision  in  the  principal  contract 
that  the  building  must  be  delivered  up  free 
of  all  mechanics'  liens  or  other  claims 
chargeable  to  the  contractor  did  not  affect 
the  liens  in  favor  of  subcontractors,  ma- 
terialmen, and  laborers,  but  the  court  dis- 
posed of  the  matter  so  briefly  that  it  is 
not  clear  whether  the  decision  is  upon  the 
ground  that  the  language  of  the  stipulation 
was  insufficient  to  have  such  effect,  or 
50  L.R.A.(N.S.)  11 


whether  it  was  not  within  the  power  of  the 
contractor  to  stipulate  away  the  subcon- 
tractor's rights.  While  the  court  in  this 
case  does  not  characterize  the  lien  as  direct, 
it  may  be  observed  that  in  Vaughan  v.  Ford, 
162  Mich.  37,  127  N.  W.  280,  althouj^h  not 
involving  a  stipulation  against  liens,  the 
court  said  in  a  general  way  that  the  Mich- 
igan statute  provides  for  a  direct  lien  in 
behalf  of  the  persons  entitled  thereto,  and 
that  such  persons  are  therefore  not  bound 
by  the  stipulations  of  the  original  contract, 
except  as  to  the  amount  of  the  contract 
price. 

Under  the  Manitoba  statute  providing 
that,  unless  he  shall  have  agreed  to  the 
contrary,  every  mechanic,  machinist,  etc., 
shall  have  a  lien,  it  is  held  that  a  subcon- 
tractor is  not  bound  by  a  provision  against 
liens  in  the  principal  contract.  Anly  v. 
Holy  Trinity  Church,  2  Manitoba,  L.  Rep. 
248. 

— ^where  lien  is  derivative. 

But  where  the  lien  rights  of  subcon- 
tractors, materialmen,  etc.,  are  derivative, 
that  is,  where  the  statute  grants  them  liens 
merely  by  way  of  subrogation  to  the  rights 
of  the  principal  contractor,  a  clear  stipula- 
tion between  the  owner  and  the  contractor 
that  there  shall  be  no  liens  for  labor  or 
material  is  binding  upon  them.  Von  Platen 
V.  Winterbotham,  203  111.  198,  67  N.  E. 
843  {arguendo) ;  W.  W.  Brown  Constr.  Co. 
V.  Central  Illinois  Constr.  Co.  234  111.  397, 
84  N.  E.  1038;  Kelly  v.  Johnson,  251  111. 
135,  36  E.R.A.(N.S.)  573,  95  N.  E.  1008; 
Cameron-Schroth -Cameron  Co.  v.  Geseke, 
251  111.  492,  96  N.  E.  222;  Elgin,  J.  &  E. 
R.  Co.  V.  Northwestern  Nat.  Bank,  165  111. 
App.  35;  Schroeder  v.  Galland,  134  Pa. 
277,  7  L.R.A.  711,  19  Am.  St.  Rep.  691,  19 
Atl.  632;  Benedict  v.  Hood,  134  Pa. 
289,  19  Am.  St.  Rep.  698,  19  Atl.  635; 
Dersheimer  v.  Maloney,  143  Pa.  532,  22 
Atl.  813;  Tebay  v.  Kirkpatrick,  146  Pa.  120, 
23  Atl.  318;  Bolton  v.  Hev,  148  Pa.  156, 
23  Atl.  973:  McElroy  v.  Braden,  152  Pa. 
78,  25  Atl.  235:  Ballman  v.  Heron,  160  Pa, 
377,  28  Atl.  914;  Waters  v.  Wolf,  162  Pa. 
153,   42    Am.    St.    Rep.   815,    29    Atl.    646; 
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566,  which  has  been  Buperseded  by  a  later 
statute.  See  Whittier  v.  Wilbur,  48  Cal. 
377,  where  it  is  said  that  the  contractor 
and  owner  canilot  deprive  the  materialman 
of  his  lien  by  introducing  a  stipulation  in- 
to the  building  contract  to  the  effect  that 
the  contractor  agrees  to  indemnify  the 
owner  against  any  liens  by  persons  furnish- 
ing the  material.  Jones  on  Liens,  at 
§§  1304  and  1304a,  states  that,  where  the 
provisions  of  a  statute  give  a  direct  lien 
to  a  subcontractor,  he  is  not  limited  by  the 
amount  due  the  contractor.  He  must  con- 
nect himself  with  the  owner  through  the 
contractor  as  the  evidence  of  the  owner's 
consent  to  the  improvement,  but  the  right 
of  {[en  to  the  subcontractor  and  material- 
men  is  by   operation   of   law   incorporated 


into  and  made  a  part  of  the  owner's  con 
tract  as  much  as  if  expressly  included  and 
written  therein.  See  Cole  Mfg.  Co.  v.  Falls, 
00  Tenn.  466,  16  S.  W.  1045.  All  these  au- 
thorities recognize  that  the  lien  may  b« 
waived,  but  that  the  lienor  most  waive  it 
for  himself.  Even  Pennsylvania  now  comes 
over  to  this  view  by  the  statute  of  1^1 
(page  225),  enacted  soon  after  the  decision 
in  Schroeder  v.  Galland,  supra,  which  pro- 
vides that  a  stipulation  in  the  original  con- 
tract that  no  lien  shall  be  filed  is  invalid 
against  subcontractors  unless  they  have 
conceded  in  writing  that  they  are  bound 
by  the  stipulation.  See  Jones,  Liens,  § 
1222.  Therefore  we  conclude  that  the  ma- 
terialman or  laborer,  to  be  bound  by  stipu- 
lation in  the  original  contract  against  liens^ 


Fidelity  Mut.  Life  Asso.  v.  Jackson,  163 
Pa.  208,  43  Am.  St.  Rep.  789,  29  Atl.  883; 
Morris  v.  Ross,  184  Pa.  241,  38  Atl.  1084; 
Lydick  v.  Anderson,  188  Pa.  600,  41  Atl. 
729;  Stoncback  v.  Waters,  198  Pa.  459, 
48  Atl.  296;  Rhine  v.  Mauk,  21  Pa.  Co.  Ct. 
346;  Cote  v.  Schoen,  38  W.  N.  C.  382; 
Sener  &  Sons  v.  Bare,  12  Montg.  Co.  L. 
Rep.  115;  Seeman  v.  Biemann,  108  Wis. 
365,  84  N.  W.  490  (applying  the  principle 
laid  down  in  Siebrecht  v.  Hogan,  99  Wis. 
437,  75  N.  W.  71,  that  the  subcontractor's 
lien  cannot  extend  beyond  the  scope  of  the 
principal  contract)  ;  Forhan  v.  Lalonde, 
27  Grant,  Ch.  (U.  C.)   600. 

Placing  its  decision  upon  the  ground  that 
a  subcontractor  who  has  knowledge  of  an 
agreement  in  writing  between  the  original 
contractor  and  the  owner  is  charged  with 
notice  of  a  stipulation  therein  that  the  con- 
tractor will  not  encumber  the  premises  or 
suffer  them  to  be  encumbered  by  any 
mechanics'  lien,  the  California  court,  in 
Bowen  v.  Aubrey,  22  Cal.  566,  held  that 
the  subcontractor  was  precluded  from  as- 
serting a  lien  by  such  a  stipulation.  While 
the  opinion  does  not  disclose  the  language 
of  the  statute,  or  expressly  state  whether 
the  lien  thereby  given  subcontractors  is 
direct  or  subsidiarv  to  that  of  the  principal 
contractor,  it  might  be  inferred  that  it  ib 
regarded  as  subsidiary,  from  the  statement 
of  the  court  that  all  subcontractors  and 
parties  agreeing  to  furnish  labor  or  ma- 
terials to  the  original  contractor  do  so 
with  reference  to  such  original  contract,  in 
subordination  to  its  provisions  and  to  the 
rights  of  the  respective  parties  thereto,  so 
far  as  they  relate  to  the  liability  of  the 
owner  of  the  property,  or  so  far  as  they 
rely  on  such  liability;  .and  that  any  agree- 
ment such  parties  min;ht  make  with  the 
original  contractor  was,  as  against  the 
owner,  subject  to  the  stipulations  of  the 
principal  contract.  See,  however,  Whittier 
V.  Wilbur,  48  Cal.  175,  under  the  heading, 
"Construction  of  language  of  principal 
contract,  with  reference  to  rights  of  sub- 
contractors, materialmen,  or  laborers." 

Before  the  Illinois  statute  giving  the 
subcontractor  a  lien  irrespective  of  whether 
50  L.R.A.CN.S,) 


the  original  contractor  was,  by  contract  or 
conduct,  devested  or  deprived  of  the  right 
to  obtain  a  lien,  was  held  unconstitutional 
in  Kelly  ▼.  Johnson,  supra,  effect  waa 
given  to  such  provision  in  Schaller-Hoerr 
Co.  V.  Gentile,  153  III.  App.  458. 

Stating  merely  that  the  Montana  statute 
was  similar  to  the  Pennsylvania  statute, 
without  indicating  its  language,  the  Mon- 
tana court  in  Miles  v.  Coutts,  20  Mont.  47, 
49  Pac.  393,  disapproved  of  the  Pennsyl- 
vania decisions,  and  reached  a  contrary 
result  ufpon  the  broad  ground  that  rights 
conferred  upon  a  person  by  statute  cannot 
be  contracted  away  by  an  agreement  between 
third  persons,  to  which  he  never  assented, 
and  of  which  he  had  no  knowledge.  The 
court  said  that  a  contrary  construction 
would  result  in  defeating  the  very  end  of 
the  statute  by  practically  depriving  the 
person  sought  to  be  benefited  of  all  pro- 
tection under  its  provisions. 

In  Frost  v.  Falgetter,  52  Neb.  692,  73 
N.  W.  12,  the  court  in  effect  stated  that  the 
lien  given  by  the  Nebraska  statute  to  sub- 
contractors, materialmen,  etc.,  was  by  way 
of  subrogation  to  the  rights  of  the  con- 
tractor, but  denied  the  subcontractor's  lien 
upon  other  grounds,  as  is  shown  by  an 
abstract  of  this  case  supra,  under  the  head- 
ing, "Where  lien  is  direct." 

In  Schroeder  v.  Galland,  supra, — the  case 
which  fixed  the  Pennsylvania  rule, — the 
more  specific  holding  was  that  a  subcon- 
tractor who  agrees  with  the  principal  con- 
tractor, knowing  him  to  be  such,  to  execute 
a  part  of  the  work  upon  a  building  wl^ich 
the  latter  has  undertaken  to  construct,  is 
bound  to  take  notice  of  the  terms  of  the 
principal  contract,  and  that  his  right  to  a 
lien  upon  the  building  is  controlled  thereby ; 
and  that  therefore  if  such  contract  pro- 
vides that  the  building  shall  be  delivered 
free  of  all  liens,  he  cannot  acquire  a  lien 
thereon. 

The  Pennsylvania  court  carried  this  view 
to  the  extreme  in  McElroy  v.  Braden,  152 
Pa,  78,  25  Atl.  235,  where  it  held  that 
the  stipulation  need  not  be  in  writ  in  2, 
though  qualifying  this  by  saying  that  it 
must  be  definite  and  explicit.     Bearing  in 
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must  have  aflsented  thereto,  or  at  least 
notice  of  that  condition  must  be  brought 
home  to  him,  which  was  not  done  in  this 


As  to  the  lienability  of  the  material 
furnished  by  plaintiff:  First,  it  may  be 
stated  aa  a  fact  that  the  material  furnished 
by  plaintiff  was  intended  especially  for  the 
mamlfacture  of  blocks  and  tile  for  the 
work  to  be  performed  by  the  Maclte  Fire- 
proofing  Company  on  the  Chamber  of  Com- 
merce building.  This  is  the  testimony  of 
Hume,  and  it  is  admitted,  at  least,  by  re- 
cital in  the  brief  of  defendant  Seattle  Dock 
Company,  and  not  alone  on  the  credit  of 
the  Maclte  Fireproofing  Company,  that  it 
was  understood  the  material  was  to  be 
used  in  the  construction  of  the  Chamber  of 


Commerce  building.  Then  the  question  is 
whether  material  furnished  to  the  Maclte 
Fireproofing  Company  at  its  factory  for 
the  purpose  of  manufacturing  blocks  and 
tile  for  use  in  the  construction  of  the 
Chamber  of  Commerce  building  was  lien- 
able.  The  appealing  defendant  contends 
that  raw  material  used  to  manufacture  a 
commercial  article  is  not  lienable,  and  al- 
so that  the  identity  of  the  material  is  lost. 
We  understand  the  rule  to  be  that  the  lien- 
ability  of  the  material  does  not  depend  on 
its  suitableness  in  its  crude  condition  for 
use  in  construction  of  the  building,  or  on 
its  identity  being  maintained,  but  whether 
it  was  furnished  especially  for  the  manu- 
facture of  something  to  be  used  in  such 
structure.     Sand,  cement,   lime,   and  other 


mind  that  the  Pennsylvania  decisions  are 
to  a  Uirge  extent  based  upon  the  theor}' 
that  the  subcontractor  is  necessarily  charged 
with  notice  of  the  provisions  in  the  original 
contract,  the  propriety  of  holding  him 
bound  by  an  oral  stipulation  between  the  con- 
tractor and  owner  would  seem  to  be  doubt- 
ful. 

Distinguishing  McElroy  v.  Braden,  supra, 
in  which  only  the  plans  and  specifications 
were  in  writing,  the  contract  price,  time 
of  completion,  times  of  payment,  and  the 
alleged  stipulation  against  liens  resting,  in 
parol,  the  Pennsylvania  court  in  East 
Stroudburg  Lumber  Co.  v.  Gill,  187  Pa.  24, 
41  AtL  41,  held  that  the  contractor's  parol 
agreement  not  to  permit  liens  was  not  bind- 
ing upon  a  subcontractor  unless  he  was 
shown  to  have  had  notice  of  it,  the  build- 
ing contract  being  apparently  complete 
aside  from  the  stipulation  against  liens. 

By  the  act  of  June  26,  1895,  the  Pennsyl- 
vania legislature  enacted  that  no  contract 
for  the  erection  of  any  building,  and  no 
stipulation  separately  made  as  a  part  of 
such  contract,  whereby  it  should  be  sought 
to  deprive  or  hinder  a  contractor,  subcon- 
tractor, materialman,  or  other  person  from 
filing  or  maintaining  a  lien,  should  operate 
to  defeat  the  right  of  any  subcontractor, 
materialman,  etc.,  to  file  a  lien  unless  the 
contract  or  stipulation  should  specifically 
covenant  against  a  lien,  and  unless  the 
litipulation  should  be  put  in  writing  and 
signed  by  the  parties  prior  to  the  time  that 
authority  was  given  to  the  principal  con- 
tractor to  proceed^  or  unless  the  contract 
or  stipulation  should  be  filed  with  the 
prothonotary  of  the  county  where  the  land 
lies,  for  record  within  ten  days  after  its  ex- 
ecution. It  was,  of  course,  held  that  no 
waiver  by  the  contractor  would  be  binding 
upon  a  subcontractor  or  materialman  unless 
the  statute  was  complied  with.  Thomas 
Roberts  Stevenson  Ca  v.  Guenther,  190  Pa. 
628,  43  Atl.  129. 

So,  a  subcontractor  cannot  be  deprived 
of  a  lien  by  notice  to  him  of  a  provision 
against  liens  in  a  contract  which  is  not 
recordd,  as  required  by  the  act,  Mehl  v, 
«0  l.JU^.(N.S,) 


Carey,  21  Pa.  Co.  Ct.  276;  Carle  v.  Neeld, 
24  Pa.  Co.  Ct.  223. 

Where  the  contract  is  recorded  as  re- 
quired by  the  act,  an  express  stipulation 
against  liens  therein  is,  of  course,  binding 
upon  the  subcontractor.  Ludowici  Roofing 
Tile  Co.  V.  Pennsylvania  Inst.  116  Fed.  661, 
afiirmed  as  to  other  points  in  58  C.  C.  A. 
472,  122  Fed.  384. 

And  where  the  stipulation  is  recorded 
within  the  time  prescribed  by  statute,  it 
is  binding  upon  a  subcontractor  who  com- 
menced work  before  it  was  recorded.  Mon- 
tello  Brick  Works  v.  Hoot,  19  Montg.  Co.  L. 
Rep.  188. 

The  provision  in  this  act  which  requires 
a  stipulation  against  liens  to  be  executed 
prior  to  the  giving  of  authority  to  the 
contractor  to  proceed  with  the  work  was 
held  to  apply  only  to  the  case  of  the  filing 
of  a  separate  stipulation;  and  where 
the  contract  itself  was  filed,  a  recital  of  the 
fact  that  it  was  executed  prior  to  the  time 
of  the  giving  of  authority  to  proceed  was 
held  unnecessary.  Phelps  v.  Burns,  16  Pa. 
Super.  Ct.  391. 

Where  the  building  contract  containing 
a  stipulation  against  liens  is  duly  recorded, 
and  there  is  uncontradicted  testimony  that 
the  contractor  had  no  authority  to  com- 
mence the  work  other  than  that  conferred 
by  the  written  contract,  and  it  is  shown  that 
the  materialman  had  no.  authority  from  the 
owner  to  furnish  materials,  and  the  ma- 
terials were  furnished  after  the  execution 
of  the  contract,  the  subcontractor  is  bound 
by  the  stipulation  against  liens.  William- 
son V.  Tunis,  19  Pa.  Super.  Ct.  207. 

Where  the  materials  are  furnished  after 
the  principal  contract  containing  a  stipula- 
tion against  liens  is  recorded,  and  the  con- 
tract is  the  sole  authority  which  the  owner 
gives  the  contractor  to  proceed,  the  material- 
man cannot  escape  the  effect  of  the  provi- 
sion against  liens  upon  the  ground  that 
after  the  contract  was  executed  by  the 
principal  contractor,  its  agent  inserted  the 
provision  without  authority,  since,  if  the 
materials  were  furnished  to  the  buildin;^: 
on  the  faith  of  the  contract  as  written  and 
filed,  he  has  no  right  to  a  lien,  and  if  the 
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crude  materials  always  enter  into  the  mor- 
tar, plaster,  and  concrete  of  buildings,  and 
it  has  never  been  questioned  that  in  such 
cases  they  are  lienable;  and  we  know  no 
reason  why  any  crude  material  furnished 
especially  to  be  used  in  some  changed  form 
in  the  erection  of  a  structure,  upon  being 
80  used,  should  not  be  lienable.  The  laborer 
who  fells  the  trees  for  the  manufacture  of 
lumber  for  a  particular  structure  certainly 
is  as  much  entitled  to  a  lien  therefor  as 
the  teamster  who  hauls  it  from  the  mill 
yard  to  the  building;  the  only  question 
being:  Was  the  service  rendered  intended 
for  the  particular  structure?  Of  course, 
crude  material  for  the  manufacture  of  an 
article   for   the  market  generally,   without 


reference  to  any  particular  structure, 
would  not  be  lienable  against  the  building 
in  which  it  was  used.  It  is  said  in  20  Am. 
&  Eng.  Enc.  Law,  343,  that  where  a  person 
sells  material  without  any  reference  as  to 
what  shall  be  done  with  it,  if  used  in  con- 
structing a  building,  no  lien  will  attach; 
the  general  rule  being  that  it  is  necessary 
that  a  particular  building  shall  be  in  the 
contemplation  of  the  purchaser  or  employ- 
er at  the  time  of  the  sale  of  material.  In 
27  Cyc.  45,  it  is  said  that  the  right  to  a 
lien  for  materials  furnished  extends  to  all 
I  such  materials  as  ordinarily  enter  into  or 
^  are  used  in  the  construction,  repair,  or 
improvement  of  the  building.  Whatever 
may  be  the  condition  of  the  materials  fur- 


principal  contractor  did  not  proceed  with 
the  work  under  the  written  contract,  then 
no  authority  was  given  him  to  proceed  at 
all,  and  he  could  not  therefore  empower 
the  subcontractor  to  bind  the  building  by 
liens.  Healy  v.  Wayne  Title  &  T.  Co.  19 
Pa.  Super.  Ct.  371. 

But,  of  course,  the  record  is  not  con- 
clusive. A  recorded  contract  containing 
a  stipulation  against  liens  can  be  avail- 
able only  as  a  defense  to  the  scire  facias 
upon  the  lien,  and  it  cannot  be  invoked  to 
strike  off  a  lien  which  is  regular  on  its 
face.  Connell  v.  Ker,  9  Pa.  Dist.  R.  145, 
refusing  to  follow  Blaisdell  v.  Dean,  9  Pa. 
Super.  Ct.  639,  which  struck  off  the  lien, 
thus  depriving  the  lienor  of  the  privilege 
of  attacking  the  contract  and  stipulation. 
And  the  rule  of  the  Connell  Case  applies 
in  case  of  a  separate  agreement,  duly  re- 
corded, not  to  nle  liens.  Burger  v.  S.  R. 
Moss  Cigar  Co.  225  Pa.  400,  74  Atl.  219. 

In  order  to  be  binding  upon  a  subcon- 
tractor a  recorded  contract  containing  a 
stipulation  against  liens  must  contain  a 
description  of  the  premises  which  is  suffi- 
ciently definite  and  specific  to  enable  sub- 
contractors to  indentify  the  same  (Cribbs 
V.  McDowell,  48  Pa.  Super.  Ct.  39)  with- 
out resorting  to  any  other  record;  especially 
a  record  not  in  the  prothonotary's  office 
(Gordon  v.  Fulmer,  7  Pa.  Dist.  R.  368). 

The  provision  that  no  prohibition  against 
liens  *^hall  operate  to  defeat  the  right  of 
any  subcontractor,  materialman,  or  other 
person  to  file  and  maintain  such  a  lien," 
does  not  include  principal  contractors;  and 
therefore,  a  principal  contractor  is  bound 
by  a  stipulation  against  liens,  whether  the 
contract  is  recorded  or  not.  Kime  v. 
Crider,  20  Pa.  Co.  Ct.  20. 

A  stipulation  against  liens,  signed  by  the 
contractors  only,  and  filed  as  required  by 
the  act  of  June  4,  3001,  as  re-enacted  in 
the  act  of  April  24,  1903,  is  a  sufficient 
compliance  with  the  requirement  that  the 
stipulation  be  a  "duly  written  and  signed 
contract."  Burger  v.  S.  R.  Moss  Cigar  Go. 
supra. 

— waiver  of  stipulation. 

Evidence  that  the  owner,  when  the  sub- 
60  L.R.A.(N.S,) 


contractor  requested  payment  after  default 
of  the  contractor,  suggested  that  the  sub- 
contractor file  a  lien  so  that  the  owner 
would  have  recourse  against  the  bondsmen, 
is  inadmissible  to  show  the  owner's  waiver 
in  favor  of  the  subcontractor  of  a  stipula- 
tion against  liens  in  the  principal  contract, 
unless  it  is  coupled  with  an  offer  to  show 
that  no  lien  had  been  filed  at  the  time  of 
the  alleged  waiver,  and  that  one  was  sub- 
sequently filed  pursuant  to  the  owner's  re- 
quest.   Waters  v.  Wolf,  2  Pa.  Super.  Ct.  200. 

And  it  was  held  in  Waters  v.  Wolf,  supra, 
that  an  owner  did  not  waive  in  favor  of 
the*  subcontractor,  a  stipulation  against 
liens  in  the  principal  contract,  where  he 
induced  the  subcontractor  to  complete  his 
work  after  the  principal  contractor's  de- 
fault, by  the  assurance  that  he,  the  owner, 
had  reserved  in  cash  and  was  holding  back 
enough  of  the  contract  price  to  pay  the  sub- 
contractor in  full,  and  would  pay  him  for 
such  work. 

A  provision  that  neither  the  contractor 
nor  subcontractor  shall  be  entitled  to  a 
lien,  in  a  contract  duly  filed  as  required  by 
statute,  is  not  waived  in  favor  of  the  sub- 
contractor by  an  agreement  enter^  into 
between  the  owner  and  principal  contractor 
on  the  day  following  the  execution  of  the 
original  contract,  by  which  the  owner  gives 
the  principal  contractor  a  qualified  right 
to  a  lien  to  secure  payment  of  any  unpaid 
balance  in  the  contract  price,  though  the 
latter  agreement  is  not  made  public  until 
after  the  subcontractor  has  furnished  the 
materials  for  which  he  seeks  a  lien.  Kyle 
V.  Graham,  46  Pa.  Super.  Ct.  6. 

— effect  of  owner's  breach  of  contract. 

It  has  been  held  that  the  owner's  breach 
of  his  covenant  to  pay  the  contract  price 
in  instalments  as  the  work  progresses  doe<% 
not  affect  the  binding  force  of  a  covenant 
against  liens.  S.  G.  Purvis  &  Co.  v.  Brum- 
baugh's Estate,  8  Pa.  Super.  Ct.  292,  follow- 
ing Long  V.  Caffrey,  93  Pa.  528. 

And  it  is  likewise  held  that  the  owner':^ 
breach  of  a  stipulation  of  a  contract  that 
he  would  insure  the  -completed  building, 
and  assign  the  policy  to  the  contractor  as 


HUME  V.  SEATTLE  DOCK  CO. 


365 


aishcd  in  tlie  construction  of  the  building, 
whether  they  are  very  rough  or  perfectly 
adapted  -to  the  purpose,  and  in  whatever 
quantities  or  from  whatever  source  they 
may  have  been  originally  purchased,  or  al- 
though kept  by  the  contractor  as  merchan- 
dise, his  lien  is  not  affected  by  these  con- 
siderations, provided  only  the  materials 
are  included  in  the  work  contracted  for. 
Therefore  we  think  that  the  material  fur- 
nished by  the  plaintiff  in  this  case  was 
lienable. 

The  third  contention  is  that  there  was 
an  error  in  the  statement  of  the  account  in 
the  lien  notice,  namely,  a  duplicate  charge 
of  an  item  for  material  furnished  in  the 
sum  of  $390,  the  price  of  a  carload  of  plas- 


ter, charged  as  of  date  September  30th, 
and  charged  again  in  four  items  as  of  the 
dates  October  1st,  3d,  4th,  and  6th.  Also 
the  said  defendant  claims  that  the  account 
was  not  correctly  stated,  as  required  by 
the  statute,  in  that  there  had  been  returned 
to  plaintiff  2,151  cement  sacks  of  the  val- 
ue of  $215.10,  which  rendered  the  notice 
of  lien  fraudulent  and  void.  Plaintiff 
filed  an  amended  complaint  by  which  he 
sets  forth  the  error  in  the  duplicate  charge 
of  $390  and  reduces  the  amount  claimed  in 
the  notice  of  lien  by  that  amount,  and  in 
his  testimony  explained  how  the  excessive 
charge  occurred;  namely,  that  the  state- 
ment in  the  lien  was  made  up  by  him  on 
information   furnished  by  his  bookkeeper; 


collateral  security,  does  not  relieve  the 
contractor  of  the  consequences  of  his  stip- 
ulation not  to  file  a  lien.  Long  v.  Caffrey, 
supra. 

But  in  Kertscher  &  Co.  v.  Green,  205  N. 
Y.  522,  99  N.  £.  146,  Ann.  Gas.  1913E,  561, 
upholding  the  contractor's  lien  upon  the 
ground  that  the  language  of  the  contract 
was  insufficient  to  constitute  a  waiver 
thereof,  the  court  stated,  as  another  reason 
why  the  contractor  might  have  a  lien, 
that  when  the  owner  failed  to  make  the  pay- 
ments stipulated  in  the  contract,  he  there- 
upon became  disentitled  to  invoke  the  pro- 
viiiion,  assuming  that  it  applied  to  a  con- 
tractor's lien,  and  that  thereafter  the  land 
wa«  subject  to  the  lien,  the  court  citing  as 
authority  on  this  point  Greenfield  v.  Brody, 
204  N.  Y.  659,  97  N.  fi.  1105,  decided  with- 
out opinion.  If  these  cases  are  to  be  re- 
garded as  deciding  the  point,  they  over- 
rule Matthews  v.  Young,  16  Misc.  625,  40 
X.  Y.  Supp.  26,  holding  that  the  owner's 
failure  to  perform  the  stipulations  for  pay- 
ment for  work  and  labor  does  not  entitle 
the  contractor  to  avoid  the  binding  effect 
of  his  agreement  to  file  no  liens  against  the 
work. 

—change    in    contract    or    conveyance    of 

premises. 

Even  where  the  lien  is  regarded  as  de- 
rivative, a  subcontractor's  lien  cannot, 
after  it  has  attached,  be  waived  by  a  sub- 
sequent contract  between  the  owner  and  con- 
tractor. Kelly  V.  Johnson,  251  111.  135, 
36  L.R.A.(N.S.)  673,  95  N.  E.  1068.  A 
note  is  appended  to  this  case  in  36  L.RA. 
(K.S.)  573,  dealing  with  the  constitution- 
ality of  a  statute  giving  a  mechanics'  lien 
contrary  to  the  agreement  of  the  contractor. 

Tlie  owner  and  contractor  cannot,  after 
a  building  has  been  begun  under  a  con- 
tract containing  no  stipulation  against  liens, 
cancel  the  contract  and  make  a  new  one 
which  stipulates  against  liens,  so  as  to 
defeat  the  right  of  a  materialman  to  a  lien 
for  materials  ordered  on  the  day  that  the 
new  contract  was  executed,  and  delivered 
two  days  later,  for  in  such  case  the  ma- 
terialman has  a  right  to  rely  upon  the  con- 
50  L.R.A.(N.S.) 


ditions  existing  at  the  time  the  authority 
was  given  the  contractor  to  proceed.  Leo 
V.  Williams,  22  Pa.  Super.  Ct.  564. 

And  the  ruling  Pennsylvania  case  of 
Schroeder  v.  Galfiind,  supra,  holding  the 
stipulation  in  the  principal  contract  bind- 
ing upon  subcontractors,  etc.,  was  expressly 
distinguished  in  Willey  v.  Topping,  146  Pa. 
427,  23  Atl.  335,  holding  that  the  material- 
man's right  to  a  lien  was  not  affected  by 
the  contractor's  waiver  of  liens  after  the 
making  of  the  principal  contract,  but  be- 
fore the  materials  were  furnished. 

The  Pennsylvania  court  reiterated  this 
exception  more  emphatically  in  Cook  v. 
Murphy,  150  Pa.  41,  24  Atl.  630  (followed 
in  Cook  V.  Williams,  150  Pa.  44,  24  Atl. 
746),  in  which  it  was  said  that  while  the 
subcontractor  knows  or  must  be  presumed 
to  know  the  terms  of  the  original  contract, 
he  cannot  be  bound  by  a  provision  against 
liens  in  a  supplementary  contract  made  after 
his  employment,  in  the  absence  of  notice  of 
its  terms.  The  court  said:  "It  was  not 
their  [the  subcontractors']  duty  to  inquire 
during  the  progress  of  their  work  whether 
a  supplementary  agreement  was  made  or 
not.  If  it  was  to  the  interest  of  either 
party  to  that  agreement  that  the  plaintiffs 
should  be  informed  of  the  change  m  terms, 
etc.,  it  was  the  duty  of  such  party  to  give 
notice  thereof."  The  court  added  that  the 
derivative  character  of  a  subcontractor's 
lien  relates  only  to  the  principal  contract, 
and  not  to  a  supplementary  contract.  The 
Murphy  Case  was  approved  in  Smith  v. 
Levick,  163  Pa.  522,  26  Atl.  97. 

One  who  furnishes  materials  to  the  record 
owner  of  a  lot  while  he  is  the  apparent 
owner  may  have  a  lien  on  the  building 
therewith  constructed  notwithstanding  the 
apparent  owner  conveyed  the  lot  to  a  third 
person,  and  made  an  oral  agreement  to 
construct  the  building  and  deliver  it  to  the 
latter  free  from  liens.  McCollum  v.  Riale, 
163  Pa.  603,  43  Am.  St.  Rep.  816,  30  Atl. 
282,  distinguishing  Schroeder  v.  Gal  land. 

So  it  is  proper  to  admit  evidence  to  show 
that  the  contractor  was  the  real  owner  of 
the  property,  and  that  the  contract  between 
himself  and  the  nominal  owner,  to  whom  he 
transferred   the   record   title,   containing   a 
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that,  believing  it  to  be  correct,  he  bo  swore 
to  it  and  did  not  personally  examine  the 
books  to  see  whether  they  were  right;  that 
the  notice  of  lien  contains  the  items  shown 
by  the  ledger;  that  in  preparing  for  the 
trial  his  attorney  asked  him  to  look  up  the 
proper  receipts  for  the  various  deliveries, 
and  in  so  doing  he  discovered  the  double 
charge;  and  that  his  bookkeeper  was  a 
competent  one.  At  the  time  he  was  doing 
a  business  of  $6,000  a  day.  As  to  the 
credit  of  $215.10  for  sacks,  the  credit  was 
not  made  on  the  books  at  the  time  the  lien 
notice  was  made  out,  and  he  did  not  know 
at  that  time  that  any  sacks  had  been  re- 
turned, nor  did  he  have  personal  knowl- 
edge %f  these  matters,  depending  upon  the 
books.  Thus  it  is  plain  that  these  two 
errors  in  the  account  contained  in  the  lien 
were  mistakes  on  the  part  of  the  plaintiff, 


and  that  the  statement  was  made  in  an 
honest  belief  of  its  correctness.  Such  an 
error  would  not  render  the  lien  void.  It 
has  been  held  in  this  court  that  where  the 
plaintiff  did  not  knowingly  and  wilfully 
file  an  untrue  statement  of  the  account,  nor 
make  it  carelessly  or  negligently,  but  that 
the  mistake  was  made  in  an  honest  belief 
of  its  correctness,  the  lien  will  not  be  held 
void.  Rowland  v.  Harmon,  24  Or.  529,  34 
Pac.  357;  Harrisburg  Lumber  Co.  v.  Wash- 
burn, 29  Or.  170,  44  Pac.  390;  Allen  v.  El- 
wert,  29  Or.  433,  44  Pac.  824,  48  Pac.  54; 
Cooper  Mfg.  Go.  y.  Delahunt,  36  Or.  407,  51 
Pac.  649,  60  Pac.  1. 
The  decree  is  affirmed. 

MoBride,   Ch.   J.,   and  Bean   and  Mo- 
Nary,  JJ.,  concur. 

Petition  for  rehearing  denied. 


provision  that  no  lien  should  be  filed,  was 
made  for  the  purpose  of  defrauding  sub- 
contractors or  materialmen.  Ballman  v. 
Heron,  169  Pa.  510,  32  Atl.  594. 

But  the  materialman  is  bound  by  the 
new  contract  where  he  had  notice  of  the 
same,  and  the  same  was  recorded  as  re- 
quired by  statute  before  materials  were 
ordered  from  or  furnished  by  him.  Lee  v. 
Williams,  26  Pa.  Super.  Ct.  405,  subse- 
quent appeal  30  Pa.  Super.  Ct.  349. 

And  tne  contractor  s  stipulation  not  to 
file  any  liens  against  the  premises  inures 
to  the  benefit  of  one  to  whom  the  premises 
were  conveyed  after  the  erection  of  the 
building.  Matthews  v.  Young,  16  Misc.  525, 
40  N.  Y.  Supp,  26. 

The  fact  that  one  who  holds  the  record 
title  subject  to  a  declaration  of  trust  in 
favor  of  his  wife  designates  himself  in  a 
building  contract  as  "owner"  does  not  con- 
stitute such  a  fraudulent  misrepresentation 
as  will  debar  the  wife  from  invoking,  as 
against  a  subcontractor,  a  stipulation 
against  liens  in  the  principal  contract.  S. 
G.  Purvis  k  Co.  v.  Brumbaugh's  Estate,  8 
Pa.  Super.  Ct.  292. 

The  binding  effect  upon  a  subcontractor 
of  a  waiver  of  liens  in  the  principal  con- 
tract is  not  affected  by  the  conveyance  of 
the  premises  by  the  original  owner  to  an- 
other. Pennock  v.  Locust  Realty  Co.  224 
Pa.  437,  73  Atl.  930.  And  the  fact  that 
the  building  contract  itself  was  not  as- 
signed to  the  vendee  is  immaterial  so  long 
as  the  buildings  were  constructed  under 
the  original  contract.  Reliance  Mfg.  Co.  v. 
McCurdy,  48  Pa.  Super.  Ct.  386. 

So,  the  subcontractor  cannot  escape  the 
binding  effect  of  a  stipulation  against  liens 
upon  the  ground  that  it  was  entered  into 
between  the  contractor  and  the  original 
owner  of  the  land,  which  was  conveyed  to  a 
third  person  during  the  construction  of  the 
building,  though  before  the  agreement  be- 
tween the  contractor  and  subcontractor, 
nor  upon  the  ground  that  the  plans  and 
specifications  submitted  to  him,  the  subcon- 
tractor, showed  the  name  of  the  new  owner, 
50  L.RJl.(N.S.) 


— where  the  contract  containing  the  stipula- 
tion against  liens  was  indexed  in  the 
prothonotary's  office  in  the  name  of  the 
contractor,  as  required  by  statute.  Felin 
V.  Locust  Realty  Co.  232  Pa.  123,  81  Atl. 
158,  following  Pennock  v.  Locust  Realty  Co. 
supra. 

In  Snyder  v.  Zane,  15  Pa.  Super.  Ct. 
403,  it  appeared  that  a  first  contract  be- 
tween an  intending  purchaser  of  land  and  a 
contractor,  containing  a  stipulation  against 
liens,  was  not  filed  within  the  time  required 
by  statute.  After  the  contractor  had  ac- 
cepted a  bid  of  the  subcontractor,  and  the  in- 
tending purchaser  had  obtained  title  to  the 
land,  the  contract  was  re-executed  and  filed 
within  the  required  time  after  the  re-execu- 
tion, the  stipulation  against  the  liens  re- 
maining. The  subcontractor  had  no  notice 
of  the  re-execution.  It  was  held  that  the 
subcontractor  had  no  standing  as  a  lien 
creditor  because,  under  the  first  contract, 
the  contractor  himself,  irrespective  of  the 
clause  against  liens,  had  no  lien  because  the 
intending  purchaser  at  the  time  had  no  title, 
the  subcontractor's  rights  depending  upon 
those  of  the  contractor;  and  that  the  second 
contract,  having  been  filed  with  a  stipula- 
tion against  liens,  as  prescribed  by  statute, 
precluded  the  subcontractor  from  assert- 
ing a  lien. 

Where  a  contractor  who  made  a  written 
contract  waiving  his  right  to  file  a  lien 
makes  a  new  contract  containing  no  waiver, 
with  one  to  whom  the  owner  subsequently 
conveys  the  premises,  the  contractor  may, 
as  against  the  new  owner,  enforce  a 
mechanics'  lien,  although  a  trust  company, 
which  was  not  a  party  to  the  suit  to  enforce 
the  lien,  had  insured  the  completion  of  the 
building,  reljnng  upon  the  waiver  in  the 
original  contract,  ragnacco  v.  Faber,  221 
Pa.  326,  70  Atl.  754.  Th«  court  said  that 
the  trust  company  had  a  right  to  intervene 
in  a  suit  to  enforce  a  mechanics'  lien,  but, 
unless  it  chose  to  do  so,  the  court  had  no 
power  to  enforce  its  equity  as  against  the 
contractor.  L.  A.  W. 
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JOSEPH  KNAFFL  ct  aL 

V. 

KXOXVILLE  BANKING  &  TRUST  COM- 

PANY. 

MRS.  J.  A.  McNICHOLS  et  aL,  Interveners, 

Appts. 

(—  Tenn.  — ,  169  S.  W.  838.) 

BlUfl  and  notes  •»  comakers  •»  rl^ht  of 
surety  In  fact. 

1.  The  provision  of  the  negotiable  instru- 
ments act  making  the  signers  of  a  note 
primarily  liable  as  makers  does  not  pre- 
vent a  comaker  who  is  in  fact  a  surety 
from  being  treated  as  such  in  determining 
his  right  to  set-off  against  the  payee. 

Set-off  ^  by  surety  on  note. 

2.  A  surety  on  a  note  payable  to  a  bank 
cannot,  npon  the  bank's  becoming  insolvent, 
set  off  his  deposit  account  upon  the  note,  if 
the  principal  remains  solvent  and  no  pro- 
eeedings  have  been  taken  against  the  surety. 

(October  4,  1913.) 

APPEAL  by  interveners  from  a  decree  of 
the  Court  of  Civil  Appeals  affirming  a 
deeree  of  the  Chancery  Court  for  Knox 
County  denying  their  intervening  petition 
filed  in  a  proceeding  to  wind  up  the  defend- 
ant bank  as  an  insolvent  corporation,  for 
a  set-off  of  a  deposit  account  upon  a  note 
payable  to  the  bank.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Powers  A  Thornburgh,  for  ap- 
pellants : 

A  depositor  in  a  bank  which  has  become 


insolvent  is  entitled  to  set  off  said  deposit 
against  her  liability  as  comaker  upon  a  note 
held  by  said  bank,  when  said  note  is  due, 
and  in  the  absence  of  proof  of  the  insolvency 
of  the  other  comaker. 

Nashville  Trust  Co.  v.  Fourth  Nat.  Bank, 
91  Tenn.  336,  15  L.R.A.  710,  18  S.  W.  822; 
Carter  v.  Compton,  79  Ind.  37;  Smith  v. 
Myler,  22  Pa.  36;  Phelps  v.  Reeder,  39  111. 
372:  Baker  v.  Kinsey,  41  Ohio  St.  403;  Pond 
V.  Smith,  4  Conn.  297;  Nolan  Bros.  Lumber 
Co.  V.  Dudley  Lumber  Co.  —  Tenn.  — ,  46 
L.R.A.(N.S.)  62,  156  S.  W.  405;  Powell  t. 
Hogue,  8  B.  Mon.  443. 

Mr.  J.  H.  Frantz  for  petitioner  Hollo- 
way. 

Messrs.  Wright  &  Jones,  D.  C.  Webb, 
and  Hugh  M.  Tate  for  the  receiver. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Under  an  intervening  petition  filed  in 
this,  a  proceeding  to  wind  up  defendant 
bank  as  an  insolvent  corporation,  it  appears 
that,  at  the  date  of  insolvency  found,  a 
note  to  the  bank  as  payee,  to  mature  ap- 
proximately three  months  thereafter,  had 
been  executed  by  McNichols  Art  Shop  and 
Mrs.  J.  A.  McNichols,  whose  signatures 
were  appended  as  if  both  were  makers,  and 
that  the  first  (the  tradename  of  R.  T.  P. 
McNichols)  received  the  proceeds;  the  sec- 
ond signer  becoming  surety  when  the  bank 
required  a  second  name  on  the  paper.  Mrs. 
J.  A.  McNichols  had  deposits  in  the  bank 
that  aggregated  a  sum  greater  than  the 
amount  of  the  note. 

The  petition  was  filed  by  both  the  Mc- 


Jfote.  ^  Bight  of  surety  or  person  seo 
ondarUy  liable  to  set  off  his  individ' 
uml  claim  against  insolvent  creditor 
cohere  the  principal  is  solvent. 

As  to  right  of  surety  to  set-off  in  case  of 
iosolvency,  see  note  in  17  L.R.A.  460. 

As  to  the  right  of  surety  or  principal  to 
interpose  an  independent  cause  of  action  in 
favor  of  the  latter  against  the  plaintiff,  as 
a  defense  or  counterclaim,  see  note  in  18 
L.R^.(N.S.)   600. 

As  to  the  right  of  a  surety  to  offset  obliga- 
tion as  against  assignee,  of  debt  due  from 
him  to  the  principal,  see  note  in  46  L.R.A. 
(N.8.)   62. 

As  to  the  effect  of  immaturity  of  claim 
at  the  time  of  insolvency  proceedings  upon 
right  of  set-off,  see  note  in  25  L.RA.  (N.S.) 
393. 

As  to  the  right  of  one  in  reality,  not 
nominally,  liable,  to  set  off  indebtedness 
against  claimant,  see  note  in  18  L.R.A. 
CSJS.)   612. 

The  right  of  equitable  offset  does  not 
exist  in  favor  of  a  surety  as  to  his  in- 
dividual claim,  where  the  creditor  is  in- 
solvent, but  the  principal  is  solvent.  In 
50  L.ILA.(N.S.) 


addition  to  Knaffl  v.  Knoxville  Bko.  & 
T,  Co.,  this  rule  finds  support  in  the  few 
cases  which  have  considered  the  question. 

It  was  asserted  in  Re  Middle  Dist.  Bank, 
1  Paige,  585,  9  Cow.  414,  note,  19  Am.  Dec. 
452,  that  if  the  real  debtor  is  unable  to 
pay,  and  the  receiver  is  compelled  to  re- 
sort to  the  indorser,  who  is  eventually  to 
be  the  loser,  he  has  an  equitable  claim  to 
offset  the  obligation  which  he  had  at  the 
time  the  bank  stopped  payment;  but  no 
such  offset  should  be  allowed  an  indorser 
where  he  is  indemnified  by  the  real  debtor, 
or  where  the  latter  can  be  compelled  to  pay 

This  is  also  the  holding  of  Borough  Bank 
V.  Mulqueen,  70  Misc.  137,  125  N.  Y.  Supp. 
1034,  wherein  it  is  said  that  the  insolvency 
of  the  maker  of  a  note  is  a  prerequisite. to 
the  right  of  offset  by  an  indorser,  where 
the  holder  of  the  note  is  insolvent. 

This  is  also  the  holding  in  New  Farmers* 
Bank  v.  Young,  100  Ky.  683,  39  S.  W.  46. 
In  this  case  the  agent  of  a  receiver  of  an 
insolvent  bank,  without  authority  from  the 
receiver,  indorsed  upon  a  note  the  amou&t 
of  a  deposit  with  the  bank  by  a  surety  on 
the  note.  The  principal  was  solvent,  and 
on  this  ground  in  a  proceeding  thereafter 
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Nicholses,  son  and  mother,  seeking  to  have 
her  deposits  set  off  in  payment  of  the 
note.  The  son,  principal  obligor  on  the 
note,  is  not  alleged  to  be  insolvent,  and 
is  in  fact  solvent.  The  receiver  of  the  bank 
answered,  resisting  the  grant  of  relief;  and 
the  chancellor  and  court  of  civil  appeals 
have  held  with  the  receiver  and  denied  the 
claim  of  set-off. 

The  first  insistence  is  that  both  of  the 
signers  of  the  note  are,  under  the  negotiable 
instruments  act  (Acts  1899,  chap.  94),  to  be 
deemed  primarily  liable  so  far  as  the  bank 
is  concerned,  and  no  one  of  them  a  surety. 

In  Building  &  E.  Co.  v.  Northern  Bank, 
206  N.  Y.  400,  99  N.  E.  1044,  where  it  ap- 
peared that  two  persons,  solely  for  the  ac- 
commodation of  plaintiff  company,  had  as 
makers  executed  their  note  to  it  as  payee, 
which  note  it  had  indorsed  to  defendant 
bank,  it  was  held  that  such  indorser  would 
be  treated  as  the  one  "primarily  liable"  on 
the  instrument,  in  testing  its  right  to  equi- 
table set-off  against  its  deposit  in  the  bank 
in  insolvency  proceedings.  The  court  said: 
"It  nowhere  appears  from  the  negotiable 
instruments  law,  or  from  anything  that  can 
be  considered  in  determining  the  intention 
of  the  legislature,  that  said  §§  3  and  55 
[in  relation  to  primary  liability]  were  in- 
tended to  prevent  the  courts  from  determin- 
ing in  equity  all  questions  between  an  insol- 
vent holder  of  a  note  and  the  one  primarily 
liable  for  the  indebtedness  on  the  instru- 
ment as  a  matter  of  fact,  whether  maker  or 


indorser.  .  .  .  If  we  a$8lim6  that  in  an 
action  at  law  the  makers  of  the  note  must 
arbitrarily  be  treated  as  primarily  liable 
thereon,  and  the  plaintiff  as  secondarily  Ha* 
ble  thereon,  it  does  not  prevent  the  court 
in  an  action  in  equity  from  determining 
and  enforcing  the  rights  of  the  parties  as 
the  same  are  found  as  a  matter  of  fact. 
Winne  v.  Winne,  166  N.  Y.  263,  271,  82 
Am.  St.  Rep.  647,  59  N.  E.  832.'* 

In  this  view  of  the  negotiable  instruments 
act  we  concur;  and,  on  the  proof,  Mrs.  J. 
A.  McNichols  is  to  be  treated,  not  as  co- 
maker, but  as  a  surety  secondarily  liable, 
for  the  purpose  of  testing  her  right  of  equi- 
table set-off. 

The  point  yet  more  seriously  contested 
is  the  remedy  of  the  surety  to  have  equi- 
tably offset  her  deposits  against  the  not«. 
She  has  not  been  sued  on  the  note;  and  we 
have  not,  therefore,  for  consideration  how 
far  she  could  in  such  an  action  successfully 
plead  in  set-off  this  demand,  as  to  which  see 
Wilson  V.  Exchange  Bank,  122  Ga.  495, 
69  L.R.A.  97,  60  S.  E.  357,  2  Ann.  Cas.  597, 
and  Corbett  v.  Hughes,  75  Iowa,  282,  39  N. 
W.  500  (which  seem  to  make  the  matter 
turn  on  whether  or  not  the  demand  grew 
out  of  the  transaction  in  which  the  note 
was  executed). 

The  remedy  of  equitable  set-off  may  be  en- 
forced independently  of  the  statutes  govern- 
ing set-off,  where  from  the  nature  of  the 
claim,  or  from  the  situation  of  the  parties, 
it  is  impossible  to  obtain  justice  by  plea  or 


brought  for  that  purpose  by  the  receiver, 
the  transaction  was  set  aside,  the  court 
holding  that  such  set-off  could  not  be  nuide 
if  to  do  so  would  enable  the  surety  to  col- 
lect a  greater  percentage  of  his  debt  than 
other  creditors.  And  it  is  pointed  out  that 
the  surety  had  no  claims  against  his  prin- 
cipal until  he  paid  the  debt,  and  while  he 
might  have  been  compelled  to  pay,  yet  no 
effort  ygsis  being  made  by  the  receiver  to 
compel  him  to  pay,  hence  he  was  a  volun- 
teer in  the  transaction.  He  was  not  in  fact 
paying  a  debt  to  the  bank,  but  in  reality 
securing  a  debt  that  the  bank  owed  him. 
This  the  law  did  not  authorize  him  to  do. 

And  in  Edmondson  v.  Thomasson,  112 
Va.  326,  71  S.  E.  536,  Ann.  Cas.  1913A, 
1301,  it  is  held  that  where  a  partner  was 
an  indorser  on  firm  paper,  the  holder  of 
which  was  an  insolvent  bank,  he  was  en- 
titled to  offset  against  his  liability  as  in- 
dorser his  individual  deposit  in  the  bank 
only  to  the  extent  to  which  he  might  be- 
come liable  upon  the  indorsement.  Hence, 
if  the  firm  was  solvent,  and  the  partner 
might  indemnify  himself  by  a  resort  to  the 
assets  of  the  6rm,  or  to  the  extent  of  any 
dividends  to  which  he  would  be  entitled 
upon  distribution  of  the  firm's  assets,  he 
was  not  entitled  to  offset  his  claim. 

This  general  rule,  however,  does  not  ap- 
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ply  to  an  indorser  of  accommodation  paper 
executed  for  his  accommodation  to  the 
knowledge  of  the  holder  thereof,  since  in 
such  case  the  indorser  is  primarily  liable, 
and  therefore  has  the  same  right  of  offset 
as  other  persons  of  that  class.  Building  &, 
E.  Co.  V.  Northern  Bank,  206  N.  Y.  400. 
99  N.  E.  1044;  Clute  v.  Warner,  8  App. 
Div.  40,  40  N.  Y.  Supp.  392.  And  this  ruU. 
is  not  affected  by  toe  provisions  of  the 
negotiable  instruments  law,  to  the  effect 
that  the  person  primarily  liable  on  an  in- 
strument is  the  person  who,  by  the  terms 
of  the  instrument,  is  absolutely  required  to 
pay  the  same, — all  other  parties  are  sec- 
ondarily liable;  or  by  the  provision  that 
an  accommodation  party  is  liable  on  the 
instrument  to  a  holder  for  value,  notwith- 
standing such  holder  at  the  time  of  taking 
the  instrument  knew  him  to  be  only  an  ac- 
commodation party.  For  the  liability,  aa 
a  matter  of  law,  of  the  accommodation 
makers,  does  not  prevent  the  courts  from 
decreeing  in  equity  that  the  indebtedness 
of  the  indorser  for  whose  accommodation 
the  note  was  made  to  the  insolvent  bank 
holding  the  same,  and  the  indebtedness  of 
the  bank  to  the  indorser,  should  be  offset 
where  justice  requires  that  the  offset  shall 
be  decreed.  A.  6.  S, 
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eroas  action.  Lindsay  v.  Jackson,  2  Paige, 
531;  Becker  v.  Korthway,  44  Minn.  61,  20 
Am.  St,  Rep.  543,  46  N.  W.  210;  Scholze  v. 
Steiner,  100  Ala.  148,  14  So.  552.  But  there 
will  be  a  grant  of  the  remedy  only  for  the 
purpose  of  securing  an  equitable  result,  and 
not  where  its  allowance  would  work  an 
injustice  to  others  having  equal  equities. 
Graham  y.  Middleby,  213  Mass.  437,  43 
L.R.A.(K.S.)  977,  981,  100  N.  E.  750,  Ann. 
Cas.  1914A,  384,  34  Cyc.  726,  and  cases 
cited. 

In  Nolan  Bros.  Lumber  Co.  v.  I>udley 
Lumber  Co.  —  Tenn.  — ,  46  L.R.A.(N.S.) 
62,  156  S.  W.  465,  the  nature  of  equitable 
set-off  was  considered,  and  it  was  there  held 
that  where  a  defendant  sued  was  an  indorser 
of  a  note  executed  by  the  plaintiff's  assignor 
as  maker,  and  had  been  forced  to  pay  same, 
an  assignment  (prior  to  such  payment)  of 
a  debt  due  by  account  from  defendant  to 
the  assignor  did  not  preclude  defendant 
from  establishing  an  equitable  set-off;  it  ap- 
pearing that  the  assignor  was  insolvent  at 
the  time  he  executed  the  note  and  when 
he  assigned  the  account.  This  case  is  now 
cited  as  authority  in  behalf  of  the  petition- 
incr  surety.  That  case* was  one  that  dealt 
with  the  rights  of  an  indorser  as  against 
his  principal,  and  the  equity  that  supported 
•  the  set-off  was  found  in  the  insolvency  of 
his  own  principal,  to  whom  the  indorser 
stood  as  potential  creditor  at  the  time  the 
account  sued  on  was  assigned,  and  the  dis- 
cussion and  marshaling  of  authorities  re- 
lated almost  wholly  to  a  phase  other  than 
the  one  here  presented, — ^the  status  of  a 
surety  who  on  assignment  date  had  not 
paid  his  principal's  debt. 

In  the  ease  at  bar  the  surety's  princi- 
pal is  Bolyent,  and  the  effort  is  to  have 
the  insolvency  of  the  bank  constitute  the 
equity  in  support  of  the  remedy  sought. 

In  the  cited  case,  the  account  sought  to 
be  met  by  set-off  was  the  principal's  against 
the  indorser,  while  in  the  case  at  bar  the 
effort  is  that  of  a  surety  to  set  off  her  own 
demand  against  a  debt  that  is  primarily  not 
hers,  but  the  real  debt  of  her  principal,  the 
son.  It  is  manifest,  on  analysis,  that  the 
Xolan  Lumber  Co.  Case  is  not  authority  for 
petitioner's  contention,  and  could  only  be, 
by  analogy,  were  it  made  to  appear  that 
the  surety's  principal  was  insolvent. 

The  bank's  insolvency  in  instances  would 
be  reason  for,  and  sustain,  an  equitable  set- 
off; for  example,  in  accelerating  the  matu- 
rity of  demands,  for  equity's  purposes  in 
set-off.  Nashville  Trust  Co.  v.  Fourth  Nat, 
Bank,  91  Tenn.  336,  347,  16  L.R.A.  710,  18 
B.  W,  822. 

The  question  here  presented  for  determi- 
nation, therefore,  recurs :  Is  the  surety  on  a 
note  held  by  the  receiver  of  an  insolvent 
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bank  entitled  to  have  set  off  against  the 
same  the  amount  of  an  individual  deposit 
due  the  surety  by  the  bank,  when  the  bank 
is  not  suing,  and  the  maker  and  primary 
obligor  is  solvent? 

Chancellor  Walworth  in  the  early  case  of 
Re  Middle  Dist.  Bank,  9  Cow.  414,  note,  19 
Am.  Dec.  452,  said:  "If  the  real  debtor  is 
unable  to  pay,  and  the  receiver  is  compelled 
to  resort  to  the  indorser,  who  is  eventually 
to  be  the  loser,  he  has  the  same  equitable 
claim  to  offset  bills  which  he  had  at  the 
time  the  bank  stopped  payment.  But  no 
such  offset  should  be  allowed  to  an  indorser 
where  he  is  indemnified  by  the  real  debtor, 
or  where  the  latter  can  be  compelled  to 
pay." 

In  Davis  y.  Industrial  Mfg.  Co.  114  N. 
C.  321,  23  L.R.A.  322,  19  S.  E.  371,  it  was 
said :  ''If  it  is  true  that  the  principal  debtor, 
the  Industrial  Manufacturing  Company,  is 
wholly  insolvent,  and  that  the  receiver  will 
not  be  able  to  collect  anything  on  this  note 
from  it,  then  the  true  debt  of  the  defend- 
ant West  [surety]  to  the  bank  is  one-eighth 
part  of  the  whole  amount,  and  also  his 
proper  proportion  of  what  his  cosureties  fail 
to  pay;  .  .  .  and  we  hold  that  the  re- 
ceiver should  be  directed  to  adjust  and  settle 
the  said  true  indebtedness  of  the  defendant 
West  by  setting  off  the  same  against  his 
aforesaid  claims  against  the  bank," — and 
the  court  proceeded  to  approve  the  ruling 
of  Chancellor  Walworth,  quoted  above. 
•  In  Edmondson  v.  Thomasson,  112  Va.  326, 
71  S.  E.  536,  Ann.  Cas.  1913A,  1301,  it  was 
said:  "The  partnership  of  Thomasson  & 
Stembridge  was  the  principal  debtor.  If 
Thomasson,  as  indorser,  pays  the  debt  in 
any  way  whatever  by  the  application  of  the 
set-off  in  accordance  with  his  petition  or 
otherwise,  he  can  indemnify  himself  by  re- 
sort to  the  assets  of  the  firm,  if  it  be  solvent, 
or  to  the  extent  at  least  of  any  dividends  to 
which  he  might  be  entitled  upon  a  distribu- 
tion of  its  assets.  He  would  then  be  pre- 
cisely within  the  terms  of  the  principle  stat- 
ed by  Chancellor  Walworth.  If,  however, 
the  partnership,  which  is  the  real  debtor,  be 
unable  to  pay,  and  the  receivers  are  com- 
pelled to  resort  to  the  indorser,  who  indi- 
vidually would  be  the  loser,  he  will  be  plain- 
ly entitled  to  set  off  his  claim  against  the 
bank  in  satisfaction  of  any  demand  made 
by  the  receivers  upon  him  as  indorser," — 
and  the  petition  for  set-off  was  disallowed; 
the  maker  and  real  debtor  being  held  to  be 
solvent. 

The  same  rule  was  announced  in  New 
Farmers'  Bank  v.  Young,  100  Ky.  683,  39  S. 
W.  46. 

It  is  apparent  that,  if  the  relief  prayed 
by  petitioning  surety  were  granted,  an  in- 
equitable result   would  be  worked,  against 
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the  rule  above  referred  to.  She  would  col- 
lect her  entire  claim  through  a  process  of 
obtaining  credit  on  the  note  for  an  equiva- 
lent amount  of  her  deposits;  and,  her  prin- 
cipal being  soWent,  she  would  be  in  a  posi- 
tion to  realize  from  him  the  full  amount 
thus  paid  as  his  surety.  She  would  do 
this, — not  be  paying  her  own  debt  to  the 
bank,  but,  in  contemplation  of  equity,  the 
debt  of  another. 

The  rule  laid  down  in  the  Nolan  Lumber 
Co.  Case  and  kindred  authorities  was  meant 
to  shield  from  loss  indorsers  and  sureties  by 
forcing  their  principals,  the  real  debtors,  to 
bear  their  own  just  burdens;  not,  as  is 
asked  here,  to  award  the  surety  at  her  in- 
stance and  prayer  an  affirmative  advantage. 
In  holding  to  the  contrary  the  supreme  court 
of  North  Dakota  in  Clark  v.  King,  2  N.  D. 
103,  13  L.R.A.  233,  40  N.  W.  416,  argued 
that  ''one  of  the  very  elements  of  law  is 
that  a  surety  is  a  favorite  of  a  court  of 
equity."  So  he  is,  for  protection,  not 
profit;  certainly  not  to  the  extent  of  having 
awarded  him  by  indirection  a  special  privi- 
lege of  preference  over  other  creditors  of 
the  insolvent  bank. 

Let  us  assume  that  there  had,  in  addi- 
tion to  the  surety,  been  an  indorser  on  the 
note,  or  an  indorser  for  the  accommodation 
of  the  surety,  each  with  a  deposit  in  the 
bank  equal  in  amoimt  to  the  note.  How, 
and  in  what  order,  would  the  court  award 
to  them  the  privilege,  evidently  to  be  sought, 
of  satisfying  the  debt  with  advantages  con-* 
sequent  ? 

We  deem  the  true  rule  to  be  that  an- 
nounced in  the  cases  quoted,  and  that  the 
petition  for  equitable  set-off  should  be  de- 
nied. The  Court  of  Civil  Appeals  reached  a 
correct  result,  but  on  another  line  of  rea- 
soning. The  decree  of  that  court  is  there- 
fore affirmed. 
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ANNA  MATHILDA  BENSON,  Admrx.,  etc., 
of  Henry  Benson,  Deceased,  Respi., 

V. 

LEHIGH  VALLEY  COAL  COMPANY, 

Appt. 

(124  Minn.  222,  144  N.  W.  774.) 

Master  and  servant  ^  sale  of  property 
—  termination  of  relation. 

1.  As  between  the  parties,  the  relation  of 

Headnotes  by  Bbown,  Ch.  J. 


master  and  servant  does  not  necessarily  ter- 
minate by  the  sale  and  transfer  by  the  mas- 
ter to  a  third  person,  of  the  property  and 
business  in  connection  with  which  the  rela- 
tion arose  and  exists. 

Same  —  continuance  of  relation. 

2.  Where  there  is  no  actual  change  in 
the  management  of  the  business,  and  it  is 
continued  in  the  same  general  way  after 
the  sale,  by  the  same  servants  and  em- 
ployees, and  the  servants  are  in  no  way 
expressly  or  otherwise  informed  of  the 
transfer  %nd  the  consequent  change  of  pro- 
prietors, the  relation  is  presum^  to  con- 
tinue for  a  reasonable  time,  and  the  mas- 
ter remains  liable  to  them  to  the  same 
extent  as  though  no  sale  or  transfer  had 
taken  place. 

Evidence  ^  burden  of  proof  —  termina- 
tion of  hiring. 

3.  The  burden  to  show  knowledge  on  the 
part  of  the  servant  is  upon  the  master. 

Trial  '-  question  for  Jury. 

4.  Decedent  was  in  the  employ  of  defend- 
ant for  several  years.  Defendant  trans- 
ferred its  business  to  a  third  person  on 
March  1st.  The  management  of  the  busi- 
ness thereafter  continued  as  before.  He 
was  fatally  injured  on  March  13th,  by  a 
defective  instrumentality  furnished  by  de- 
fendant. It  is  held  that  the  question 
whether  decedent  knew  of  the  change  of 
ownership  was  one  of  fact  for  the  jury. 

Same  ^  duty  of  inspection. 

5.  The  question  whether  decedent,  the  in- 
jured servant,  was  required  by  the  duties 
of  his  employment  to  inspect  the  machinery 
and  appliances  with  and  about  which  he 
performed  his  duties,  and  to  keep  and  main- 
tain the  same  in  repair,  was,  on  the  evi- 
dence, one  of  fact  for  the  jury. 

Appeal  ^  error. 

6.  The  record  presents  no  reversible  er- 
ror. 

(January  2,   1914.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  St.  Louis  County 
denying  its  alternative  motion  for  judgment 
or  for  new  trial,  after  verdict  for  plaintiff, 
in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  death  of  plaintiff's 
intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  S.  Clapp  and  Luse,  Powell, 
&  Luse,  for  appellant: 

Not  only  was  it  incumbent  upon  the 
plaintiff  to  prove  the  relation  of  master  and 
servant  between  the  parties,  but  it  was  also 
necessary  to  show  that  the  defendant  was  in 
such  position  that  its  failure  to  inspect  the 


Note.  —  As  to  the  continuance  of  the 
master's  liability  for  injuries  to  a  servant 
after  a  transfer  of  the  business,  see  note  to 
Beauregard  v.  Benjamin  F.  Smith  Co.  45 
L.R.A.(X.S.)  200.  As  shown  in  that  note, 
the  majority  of  the  cases  support  the  posi- 
60  L.R.A.(N.S.) 


tion  take  in  Benson  v.  Lehigh  Vaixet 
Coal  Co.,  that  the  master  will  continue 
liable,  at  least  for  a  reasonable  time,  aftef 
a  sale  of  the  business,  of  which  the  servant 
has  no  notice. 
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diiite  which  fell,  causing  the  death  of  Henry 
Benson,  constituted,  under  all  the  circum- 
stances,  actionable  negligence. 

Church  ▼.  Chicago,  M.  &  St.  P.  R.  Co.  50 
Minn.  218,  16  L.R.A.  861,  52  N.  W.  647; 
Wagen  ▼.  Minneapolis  &  St.  L.  R.  Co.  80 
Minn.  92,  82  N.  W.  1107;  Sawyer  v.  Minne- 
apolis ft  St.  L.  R.  Co.  38  Minn.  103,  8  Am. 
St.  Rep.  648,  35  N.  W.  671;  26  Cyc.  1082. 

The  defendant  having  parted  with  the  pos- 
session and  control  of  the  dock,  it  had  no 
legal  right  to  inspect^  alter,  or  change  the 
premises,  having  surrendered  them  to  an- 
other. This  is  the  true  test  of  the  duty 
owing  by  an  employer  to  his  employee,  con- 
ceding that  the  relation  actually  exists. 

Channon  v.  Sanford  Co.  70  Conn.  573,  41 
L.R.A.  200,  66  Am.  St.  Rep.  133,  40  AtL 
462:  Sharpley  t.  Wright,  205  Pa.  253,  54 
Atl.  896;  Penner  v.  Vinton  Co.  141  Mich. 
77,  104  N.  W.  385;  American  Bridge  Co. 
T.  BaiBum,  76  C.  C.  A.  633,  146  Fed.  367; 
Long  V.  John  Stephenson  Co.  73  N.  J.  L. 
186,  63  AtL  910,  20  Am.  Neg.  Rep.  428; 
Engel  T.  New  York,  P.  &  B.  R.  Co.  160  Mass. 
260,  22  L.R.A.  283,  35  N.  E.  547. 

Where  the  servant  hal  charge  of  the  work, 
custom,  regulation,  or  the  arrangement  be- 
tween the  parties  requires  the  servant  to 
keep  the  place,  tools,  or  appliances  in  a 
safe  condition  of  repair,  and  he  assumes  the 
risk  in  esse  he  fails  to  do  so. 

1  Labatt,  Mast.  &  S.  §  414;  Cumberland 
Teleg.  ft  Teleph.  Co,  v.  Loomis,  87  Tenn. 
504,  11  S.  W.  366;  Flood  v.  Western  U. 
Teleg.  Co.  131  N.  Y.  603,  30  N.  E.  196; 
Mclsaae  ▼.  Northampton  Electric  Lighting 
Co.  172  Mass.  89,  70  Am.  St.  Rep.  244,  51 
N.  E.  524,  5  Am.  Neg.  Rep.  41;  McGorty 
V.  Southern  New  England  Teleph.  Co.  69 
Conn.  635,  61  Am.  St.  Rep.  62,  38  Atl.  359, 
4  Am.  Keg.  Rep.  19;  26  Cyc  1204;  White  v. 
Kennon,  83  Ga.  343,  9  8.  E.  1082;  Wells  v. 
Coe,  9  Colo.  169,  11  Pac.  60,  13  Am.  Neg. 
Cas.  687;  Beckman  v.  Consolidation  Coal 
Co.  90  Iowa,  262,  67  N.  W.  889;  Smith  v. 
Drake,  125  Pa.  501,  17  Atl.  449;  Gleeson  ▼. 
Excelsior  Mfg.  Co.  94  Mo.  201,  7  S.  W.  188 ; 
Pleasants  v.  Raleigh  &  A.  Air  Line  Co.  95 
N.  C.  195;  St.  Louis,  A.  A,  T.  R.  Co.  v. 
Denny,  6  Tex.  Civ.  App.  359,  24  S.  W.  317; 
Hughes  V.  Winona  &  St.  P.  R.  Go.  27  Minn. 
137,  6  N.  W.  553;  Pederson  v.  Rushford,  41 
Minn.  289,  42  N.  W.  1063;  Kelley  v.  Chi- 
cago,  St.  P.  M.  &  O.  R.  Co.  35  Minn.  490, 
29  N.  W.  173;  Rutherford  v.  Chicago,  M. 
k  St.  P.  R.  Co.  57  Minn.  237,  59  N.  W.  302; 
Murphy  v.  Duluth  Crushed  Stone  Ca  115 
Minn.  308,  132  N.  W.  294. 

If  the  circumstances  were  such  that  Mr. 
Benson  had  reasonable  ground  te  believe 
that  overloading  the  chute  in  this  way 
might  cause  it  to  fall,  or  would  render  it 
dangerous,  and  in  view  of  this  failed  to 
59  LJLA.(N.S.) 


exercise  ordinary  care  in  this  regard,  he 
could  not  recover. 

Christianson  v.  Chicago,  St^  P.  M.  &  0. 
R.  Co.  67  Minn.  94,  69  N.  W.  640,  16  Am. 
Neg.  Cas.  314;  Schutt  v.  Adair,  99  Minn. 
7,  108  N.  W.  811,  20  Am.  Neg.  Rep.  598; 
Holman  v.  Kempe,  70  Minn.  422,  73  N.  W. 
186;  Barbo  v.  Bassett,  35  Minn.  485,  29  N. 
W.  198. 

Messrs.  Samuel  A.  Anderson  and  War- 
ner E.  Whipple,  for  respondent: 

Plaintiff  was  in  the  employ  of  the  defend- 
ant at  the  time  of  the  accident. 

Where  a  master  disposes  of  a  business  to 
another  without  notifying  the  servant  of 
the  change,  and  the  latter  continues  his 
service  thereafter,  the  master  is  liable 
for  the  wages  of  the  servant,  so  long  as  he 
remains  without  notice. 

Perry  v.  Simpson  Waterproof  Mfg.  Co. 
37  Conn.  620;  Marietta  &  N.  G.  R.  Co.  v. 
Hilburn,  76  Ga.  379 ;  North  Chicago  Rolling 
Mill  Co.  V.  Hyland,  94  Ind.  448;  Tousig- 
nant  v.  Shafer  Iron  Co.  96  Mich.  87,  55  N. 
W.  681 ;  Standard  Oil  Co.  v.  Anderson,  212 
U.  S.  215,  220,  53  L.  ed.  480,  483,  29  Sup, 
Ct.  Rep.  252 ;  Arkansas  Valley  Smelting  Co. 
V.  Belden  Min.  Co.  127  U.  S.  379,  387,  32 
L.  ed.  246,  248,  8  Sup.  Ct.  Rep.  1308. 

It  was  the  absolute  duty  of  the  master 
to  exercise  reasonable  care  to  make  season- 
able inspections,  and  to  see  that  his  prem- 
ises were  kept  in  reasonably  safe  condition. 

Le  Due  V.  Northern  P.  R.  Co.  92  Minn. 
287,  100  N.  W.  108,  16  Am.  Neg.  Rep.  432; 
Scott  V.  Eastern  R.  Co.  90  Minn.  135,  95 
N.  W.  892,  14  Am.  Neg.  Rep.  373. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff's  intestate,  employed  as  a  serv- 
ant upon  and  about  certain  coal  docks 
owned  by  defendant  at  the  city  of  Superior, 
in  the  state  of  Wisconsin,  received  a  fatal 
injury  from  a  defective  instrumentality  con- 
nected with  said  docks,  and  thereafter  this 
action  was  brought  to  recover  the  compensa- 
tion provided  for  by  the  laws  of  Wisconsin 
for  death  by  wrongful  act.  Plaintiff  had  a 
verdict,  and  defendant  appealed  from  an 
order  denying  its  alternative  motion  for 
judgment  or  a  new  trial. 

It  is  contended  by  defendant  in  support 
of  the  appeal:  (1)  That  the  relation  of 
master  and  servant  between  decedent  and 
defendant  did  not  exist  at  the  time  decedent 
received  the  injury  causing  his  death,  and 
therefore  that  defendant  is  not  liable;  (2/ 
that  it  was  one  of  decedent's  duties  to  in- 
spect the  instrumentalities,  machinery,  and 
premises  with  and  about  which  he  was  re- 
quired to  perform  his  work,  and  to  repair 
defects  therein,  or  to  inform  his  superior 
servants  thereof,  to  the  end  that  proper  re- 
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pairs  might  be  made;  and  that  the  de- 
fective instrumentality  causing  the  injury 
complained  of  should  have  been  inspected  by 
him,  which,  had  it  been  made,  would  have 
disclosed  the  defect,  and  that,  since  he  failed 
in  his  duty  in  this  respect,  no  recovery  can 
be  had;  and  (3)  that  there  were  errors  in 
the  instructions  of  the  court  to  the  jury 
for  which  a  new  trial  should  be  granted. 

1.  The  facts  bearing  upon  the  first  con- 
tention, namely,  that  the  relation  of  master 
and  servant  between  defendant  and  deced- 
ent did  not  exist  at  the  time  of  his  injury, 
are  as  follows:  The  docks  upon  which  de- 
cedent was  at  work  were  constructed  and 
owned  by  defendant,  and  such  ownership 
continued  down  to  the  time  of  decedent's 
death,  and,  so  far  as  the  record  discloses, 
still  continues.  They  had  been  operated  by 
defendant  in  the  commercial  handling  of 
coal  from  the  time  of  the  construction  there- 
of until  March  1,  1912,  at  which  date  it  is 
claimed  they  were  leased  to  another  corpo- 
ration. Decedent  met  his  death  on  March 
13th,  or  about  two  weeks  after  this  change 
of  proprietorship  took  place.  Defendant 
was  incorporated  as  the  Lehigh  Valley  Coal 
Company.  A  short  time  prior  to  the  1st 
of  Marcn,  1912,  there  was  formed  in  New 
Jersey  a  corporation  named  the  Lehigh  Val- 
ley Coal  Sales  Company,  and  it  was  to  this 
corporation  defendant  claims  to  have  leased 
the  docks  on  March  Ist,  relinquishing  then 
and  thereby  all  control  over  the  operation  of 
the  same,  though  defendant  remained  the 
owner  of  the  property.  There  is  no  con- 
troversy about  the  fact  that  these  two  cor- 
porations were  independent  concerns,  and  it 
is  not  claimed  that  the  ''sales''  company  was 
a  representative  of  defendant,  the  "coal" 
company.  Some  time  prior  to  the  Ist  of 
March,  the  president  of  the  sales  company 
issued  a  circular  notice  to  the  patrons  of  the 
coal  company,  in  the  following  language: 

Lehigh  Valley  Coal  Sales  Co., 
90  West  Street,  New  York. 
Feb.  16,  1912. 
Notice. 
The  Lehigh  Valley  Goal  Sales  Company 
will  purchase  on  March  1st,  1912,  and  there- 
after, the  Lehigh  Valley  Coal   Company's 
output  of  anthracite  coal  at  the  mines,  and 
will  take  over  that  company's  business  of 
selling,  shipping,  and  handling  coal.     The 
Lehigh  Valley  Coal  Sales  Company  assumes 
all    the   obligations   of   the   Lehigh   Valley 
Coal  Company  with  respect  to  agreements 
for  the  sale    of  coal;  all  payments  for  coal 
purchased   should   be   made   to  the   Lehigh 
Valley   Coal   Sales  Company  on   and   after 
March   Ist.     Your  continued   patronage   is 
respectfully  solicited. 

John  W.  Skeele,  President. 
50  LJlJk.(N£.) 


For  many  years  prior  to  this  transfer  de- 
fendant had  operated  the  docks  through  its 
agents  and  employees.  Decedent  was  one  of 
those  employees,  and  for  about  four  years 
prior  to  this  transfer  had  continuously  been 
in  defendant's  employ  as  an  oiler  of  the 
dock  machinery.  Other  employees  included 
a  superintendent  and  a  foreman,  who  were 
decedent's  superiors.  A  copy  of  the  circu- 
lar above  set  out  was  g^ven  to  the  superin- 
tendent, and  he  was  thus  expressly  informed 
of  the  transfer  te  the  sales  company.  The 
evidence,  however,  wholly  fails  to  show  that 
decedent  was  in  any  manner  informed  of 
the  change  of  proprietorship.  There  is  no 
evidence  that  he  was  expressly  notified  of 
the  change,  and  the  superintendent  testified 
that  he  did  not  know  whether  decedent 
knew  anything  about  it,  though  he  thought 
that  some  of  the  employees  had  been  in- 
formed thereof.  The  transfer  took  place  on 
March  1st,  and  the  death  of  decedent  oc- 
curred on  March  13th  following.  No  change 
in  the  conduct  of  the  business  took  place, 
the  same  employees  continued  in  the  same 
general  work,  and  there  was  nothing  to  in- 
dicate to  any  of  thAn,  except  the  superin- 
tendent, that  a  change  of  proprietors  had 
taken  place.  In  this  situation  the  author- 
ities are  clear  that  the  original  employer 
continues  liable  to  the  employees  who  have 
no  notice  of  the  change.  In  other  words,  as 
between  the  parties,  the  relation  of  master 
and  servant  is  not  necessarily  terminated 
by  a  sale  and  transfer  to  a  third  person  of 
the  business  in  respect  to  which  the  rela- 
tion arose.  Labatt  states  the  rule  applica- 
ble to  such  a  situation  as  follows:  ''In  an 
action  by  a  servant  for  an  injury  caused 
by  a  defective  instrumentality,  the  obvi- 
ously reasonable  and  just  doctrine  is  that, 
if  he  was  allowed,  without  any  notice  of  a 
change  of  masters,  to  continue  doing  the 
same  work  as  that  for  which  he  was  first 
engaged,  and  on  premises  which  ostensibly 
remained  in  the  possession  of  his  original 
employer  up  to  the  time  of  the  accident,  he 
should  be  entitled  to  hold  that  employer 
liable."  Labatt,  Mast.  &  S.  §  31,  subdiy. 
"C." 

The  authorities  sustain  this  view  of  the 
law.  Solomon  R.  Co.  v.  Jones,  30  Kan.  601, 
2  Pac  667;  Missouri,  K.  &  T,  R.  Co.  v. 
Ferch,  --  Tex.  Civ.  App.  — ,  36  S.  W.  487 ; 
Gulf,  C.  A  S.  F.  R.  Co.  V.  Shearer,  1  Tex. 
Civ.  App.  343,  21  S.  W.  133;  Goldman  v. 
Mason  (City  Ct.  Brook.)  18  N.  Y.  S.  R. 
376,  2  N.  Y.  Supp.  337;  State  use  of  Hall 
V.  Trimble,  104  Md.  317,  64  Atl.  1026: 
Delaware,  L.  &,  W.  R.  Co.  t.  Hardy, 
59  N.  J.'  L.  35,  34  Atl.  986;  Brennan 
V.  Berlin  Iron  Bridge  Co.  74  Conn.  383, 
50  Atl.  1030.  And  it  is  in  harmony  with 
the  further  rule  of  general  application,  ttuA 
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when  the  master  disposes  of  his  business  to 
another  without  notifying  the  servant  of  the 
change,  which  in  no  way  comes  to  the  notice 
of  the  latter,  the  master  continues  liable  for 
the  servant's  wages.  Perry  v.  Simpson 
Waterproof  Mfg.  Co.  37  Conn.  520;  North 
Chicago  Rolling  Mill  Co.  v.  Hyland,  94  Ind. 
448:  Tousignant  v.  Shafer  Iron  Co.  96  Mich. 
87,  55  N.  \V.  681.  In  the  last  case  cited  it 
was  further  held  that  the  burden  of  showing 
that  the  servant  had  notice  of  the  change 
of  masters  is  upon  the  original  employer. 
This  is  in  harmony  with  the  general  doc- 
trine that  personal  business  relations  once 
shown  to  exist  will  be  presumed  to  con- 
tinue for  a  reasonable  time  in  accordance 
with  the  nature  of  such  relationship.  2 
Chamberlajnne,  Ev.  §  1046;  22  Am.  &  Eng. 
£nc.  Law,  1240.  In  this  case  the  relation  of 
master  and  servant  waa  shown  to  exist  down 
to  March  Ist,  and,  since  defendant  gave  no 
notice  to  decedent,  the  presumption  referred 
to  applies.  The  question  was  properly  sub- 
mitted to  the  jury. 

2.  The  docks  were  supplied  with  all 
nsual  and  necessary  machinery  and  appli- 
ances for  transferring  coal  from  lake  ves- 
.<p1s  to  the  dock  and  into  the  dock  pockets 
or  bins,  and  from  there  to  cars  for  ship- 
ment to  the  trade.  The  coal  was  unloaded 
from  the  vessels,  and  after  passing  certain 
screens  would  be  discharged  into  a  chute 
leading  to  a  pocket,  where  it  remained  until 
transferred  for  shipment.  The  chutes  were 
quite  heavy,  and  the  one  causing  the  death 
of  decedent  had  been  out  of  use  for  some 
time,  and  was  filled  with  coal  and  coal  dust. 
Decedent  and  his  fellow  workmen  were  or- 
dered by  the  superintendent  or  foreman  to 
clean  out  this  chute  and  the  pocket  to  which 
it  carried  coal.  In  doing  the  work  it  was 
necessary  to  remove  the  coal  in  the  pocket, 
upon  which  the  chute  to  some  extent  rested, 
and  when  that  was  done  the  chute,  by  rea- 
son of  the  defective  condition  of  its  fasten- 
ings, arising  undoubtedly  from  the  elements 
and  long-continued  use  without  proper  re- 
pairs, fell  upon  decedent  and  killed  him. 
There  can  be  no  question  on  the  evidence 
that  the  chute  was  in  a  defective  condition; 
the  fastenings  holding  it  in  position  were 
rusted  to  such  an  extent  as  to  render  them 
insufficient  to  sustain  it  in  position  after 
the  coal  in  the  pocket  had  been  removed. 
Nor  can  there  be  any  serious  question  that  a 
proper  inspection  of  the  chute  would  have 
disclosed  the  defect  which,  had  it  been  re- 
paired, would  have  avoided  the  accident. 
It  is  elementary  that  the  master  owes  his 
servant  the  duty  of  exercising  reasonable 
care  in  supplying  to  the  latter  safe  instru- 
mentalities, and  a  reasonably  safe  place  in 
which  to  perform  his  work,  and  this  duty 
includes  the  matter  of  the  inspection  from 
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time  to  time,  to-  the  end  that  the  instru- 
mentalities and  place  of  work  may  be  main- 
tained in  a  safe  and  suitable  condition.  The 
rule  staled  applies  to  this  case,'  and  the  evi- 
dence j)resented  a  question  of  fact  for  the 
jury  whether  the  defendant  had  performed 
the  same.  And  unless  the  contention  of  de- 
fendant that  the  duty  of  inspection  rested 
upon  decedent  be  sustained  the  verdict  must 
stand.  So  that  the  important  question  on 
this  branch  of  the  case  is  whether  the  duty 
of  inspection  had  been  cast  upon  decedent  as 
one  of  the  duties  of  his  empjoyment.  We 
think,  and  so  hold,  that  the  o'.dence  mad^ 
this  also  a  question  for  the  jurj'.  Decedent's 
specific  duty,  and  the  one  he  was  expressly 
employed  to  perform,  was  to  oil  the  various 
gearings  and  bearings  of  the  machinery 
attached  to  the  plant;  in  addition  to  which 
he  performed  such  other  work  as  he  was 
from  time  to  time  directed  by  his  superiors. 
The  structure  going  to  make  up  the  docks 
was  very  large  and  contained  considerable 
machinery  which  was  operated  by  motive 
power,  and  a  proper  performance  of  his  du- 
ties as  oiler  necessarily  took  up  a  con- 
siderable portion  of  his  time.  There  was 
evidence  tending  to  some  extent  to  show 
that  he  was  charged  with  the  additional 
duty  of  inspection,  and  to  repair  defects  in 
the  machinery  or  appliances,  and  when  he 
could  not  do  so  himself,  to  report  them  to 
his  superior;  and  further  that  he  was  under 
direction  to  keep  on  the  lookout  for  such 
defects.  But  the  evidence  is  far  from  con- 
clusive that  defendant  intended  to  impose 
upon  him  the  entire  responsibility  for  the 
safe  condition  of  the  premises,  or  the  per- 
formance of  its  own  obligations  to  keep  the 
machinery  in  working  order  and  free  from 
defects.  And  the  jury  were  warranted  in 
concluding  that  defendant  expected  of  him 
in  this  respect  nothing  more  than  it  expect- 
ed from  all  its  servants.  The  situation 
would  no  doubt  be  diflferent  had  decedent's 
employment  been  specifically  that  of  in- 
spector, or  if  by  rule  or  order  he  was  made 
responsible  for  the  condition  of  the  instru- 
mentalities with  which  he  was  required  to 
work.  I^batt,  Mast.  &  S.  414.  But  that 
rule  does  not  necessarily  apply  to  the  facts 
here  before  the  court.  The  particular  chute 
causing  decedent's  death  had  been  out  of 
use  for  some  time,  it  was  filled  with  coal 
and  coal  dust,  and  the  defect  which  caused 
it  to  fall,  evidently  existing  for  some  time, 
though  it  was  not  open  or  obvious,  could 
easily  have  been  discovered  by  proper  in- 
spection. The  evidence  did  not  require  the 
jury  to  find  that  decedent  ever  acted  as  in- 
spector for  this  purpose,  or  that  defendant 
relied  upon  him  exclusively  to  furnish  in- 
formation upon  the  subject.  Nor  does  it 
show  that  the  particular  chute  was  one  of 
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the  instrumentalities  with  or  about  which 
decedent  was  required  to  perform  his  daily 
work.  On  the  contrary,  the  evidence  is  un- 
disputed that  decedent  was  employed  as  an 
oiler  of  the  machinery,  and  the  question 
whether  he  was  also  charged  with  the  gen- 
eral duty  of  inspection  was  one  of  fact.  In 
this  view  of  the  case,  which  we  think  the 
record  fairly  sustains,  we  need  not  stop  to 
consider  whether  the  master  may  in  this 
manner  wholly  reliere  himself  of  the  duty 
of  providing  his  servants  with  safe 'appli- 
ances. Le  Due  V.  Northern  P.  R.  Co.  92 
Minn.  287,  irfo  N.  W.  108,  16  Am.  Neg.  Rep. 
432. 

3.  A  consideration  of  the  charge  of  the 
court,  taken  as  an  entirety,  discloses  no  sub- 
stantial error,  at  least  none  which  will  jus- 
tify a  new  trial  of  the  action.  The  state- 
ment of  the  court  to  the  jury  that  it  was 
one  of  the  absolute  duties  of  the  master  to 
exercise  reasonable  care  in  providing  his 
servants  safe  instrumentalities  and  a  safe 
place  to  work  was  abstractly  correct.  Of 
course,  where  the  master  expressly  imposes 
upon  the  servant  the  duty  of  inspecting  the 
instrumentalities  with  which  he  performs 
his  work,  as  to  that  particular  servant  the 
master  is  perhaps  relieved  from  responsibil- 
ity (Scott  V.  Eastern  R.  Co.  00  Minn.  135, 
96  N.  W.  892,  14  Am.  Neg.  Rep.  373), 
though  the  duty  continues  as  to  the  other 
servants  in  the  same  service,  and  who  are 
not  charged  with  the  duty  of  inspection.  In 
the  case  at  bar  the  court  distinctly  said  to 
the  jury  that  if  decedent  was  charged  with 
the  duty  "to  inspect  the  chute  as  to  its 
safety,  and  he  failed  to  do  so,  the  plaintiff 
is  in  no  position  to  claim  that  defendant 
was  negligent  in  that  regard."  In  addition 
to  this  instruction,  the  court  further  stated 
to  the  jury  that  defendant  claimed  that 
decedent  was  for  "four  years"  prior  to  the 
accident  "inspector  of  the  building  and  of 
the  machinery"  therein,  and  the  question 
whether  the  evidence  sustained  the  claim 
was  left  for  them  to  determine.  The  charge 
of  the  court  upon  the  question  of  the  sever- 
ance of  the  relation  of  master  and  servant 
between  decedent  and  defendant  was  correct. 
Taking  all  that  the  court  said  upon  this 
question,  it  is  clear  that  the  jury  were 
given  to  understand  that  if  decedent  knew 
of  the  transfer  bv  defendant  to  the  sales 
company,  and  thereafter  continued  in  his 
work,  he  would  be  deemed  to  have  acquiesced 
in  the  change  of  masters.  While  the  court 
did  not  use  this  precise  language,  what  was 
said  clearly  conveyed  the  substance  thereof 
to  the  jury,  and  they  must  have  so  under- 
stood. 

The  court  also  fully  submitted  to  the  jury 
the  questions  of  contributory  negligence  and 
assumption  of  risk,  and  the  charge  taken 
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as  a  whole  sufficiently  included  the  sub- 
stance of  defendant's  requests  which  were 
refused. 

This  covers  all  that  need  be  said.  We 
have  examined  the  record  in  reference  to 
all  the  assignments  of  error,  and  find  no 
sufficient  reason  for  ordering  a  new  trial. 
The  evidence  supports  the  verdict. 

Order  affirmed. 
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JOHN  M.  HENRY,  Appt., 

V. 

CITY  OF  LINCOLN. 

(03  Neb.  331,  140  N.  W.  664.) 

Municipal  corporation  —  liability  « 
private  enterprise. 

1.  It  is  no  part  of  the  duty  of  a  munic- 
ipal corporation  to  engage  in  a  purely 
business  or  commercial  enterprise.  When 
it  seeks  and  obtains  from  the  legislature 
permission  to  engage  in  such  an  enterprise, 
its  act  in  so  4oing  is  entirely  voluntary  on 
its  part ;  and,  while  engaging  .in  such  busi- 
ness, it  is  acting  in  a  purely  private  busi- 
ness capacity,  outside  of  its  functions  and 
duties  as  a  municipal  corporation,  and  is 
bound  by  all  of  the  rules  of  law  and  pro- 
cedure applicable  to  any  other  corporation 
or  person  engaged  in  like  enterprise. 

Same  —  notice  of  claim  •»  claim  aris* 
Inf;  in  private  enterprise. 

2.  Section  126,  art.  1,  chap.  13,  Comp. 
Stat.  1911,  requiring  the  filing  of  a  notice 
with  the  city  clerk  of  a  municipal  cor- 
poration within  thirty  days  from  the  time 
a  right  of  action  for  an  unliquidated  claim 
accrues,  as  a  condition  precedent  to  an  ac- 
tion thereon,  applies  to  claims  against  such 
a  corporation  arising  out  of  the  perform- 
ance of  its  corporate  duties,  but  has  no  ap- 
plication to  a  case  arising  out  of  the  con- 
duct by  it  of  a  purely  private  business 
enterprise,  voluntarily  entered  into,  which 
is  entirely  outside  of  its  ordinary  govern* 
mental  functions  or  corporate  duties. 

(Letton,  J.,  dissents.) 

(March  14,  1913.) 

Head  notes  by  Fawcett,  J. 

Note,  —  Character  of  claims  wUHin 
statute  or  ordinance  re^t^iring  notice 
or  presentation  as  a  condition  of 
municipal  liability. 

Scope. 

This  note  is  confined  to  cases  that  paai 
direct! V  upon  the  question  suggested  in  the 
title,  to  the  exclusion  of  those  that  proceed 
upon  the  assumption  that  the  requirement 
as  to  notice  or  presentation  applies  to  the 
particular      claim      vnder      consitleration. 
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VPPKAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Lancaster  Coun- 
ty in  defendant's  favor  in  an  action  brougiit 
to  recover  damages  resulting  from  the  loss 
of  part  of  plaintiff's  hand.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wilmer  B.  Comstock,  for' appel- 
lant: 

The  statute  requiring  the  filing  of  a 
claim  within  thirty  days  after  plaintiff's 
injury,  as  a  condition  precedent  to  his  right 
to  maintain  his  action,  applies  to  no  serv- 
ant in  the  state,  excepting  the  servants  of 
the  city  of  Lincoln.  Plaintiff's  right  of 
action  was  not  conferred  by  any  provision 
of  the  charter  of  the  city  of  Lincoln  or  by 
any  other  statute.  It  existed  at  common 
law. 


New  Orleans  v.  Kerr,  60  La.  Ann.  413,  69 
Am.  St.  Rep.  442,  23  So.  384;  28  Cyc.  1257; 
O'Connor  v.  Fond  du  Lac,  109  Wis.  253,  53 
L.R.A.  831,  85  N.  W.  327;  Goddard  v.  Lin- 
coln, 69  Neb.  694,  96  N.  W.  273;  Esberg- 
Gunst  Cigar  Co.  v.  Portland,  34  Or.  282, 
43  L.R.A.  435,  75  Am.  St.  Hep.  651,  55  Pac. 
961;  Bowden  v.  Kansas  City,  69  Kan.  587, 
66  L.RJ^.  181,  105  Am.  St.  Rep.  187,  77 
Pac.  573,  1  Ann.  Cas.  955,  IB  Am.  Neg.  Hop. 
339;  Burke  v.  South  Omaha,  79  Neb.  793. 
113  N.  W.  241;  Toledo  v.  Cone,  41  Ohio  St. 
149;  Donahoe  v.  Kansas  City,  136  Mo.  657, 
38  S.  W.  571,  1  Am.  Neg.  Rep.  105;  McClure 
V.  Red  Wing,  28  Minn.  186,  9  N.  W.  767; 
Johnston  v  District  of  Columbia,  118  U. 
S.  19,  30  L.  ed.  75,  6  Sup.  Ct.  Rep.  923; 
Hines  v.  Nevada,  150  Iowa,  620,  32  L.R.A* 


Questions  as  to  the  time  within  which  the 
notice  must  be  given,  as  to  its  contents 
or  sufllciency;  excuses  for,  or  the  effect  of, 
failure  to  give  notice  or  present  the  claim 
when  that  is  required,  and  as  to  whether 
compliance  must  be  pleaded  and  proved  in 
the  first  instance  or  is  mere  matter  in 
abatement, — are  also  beyond  the  scope  of 
the  note.  The  note  is  moreover  confined  to 
notice  of  claims  that  have  already  accrued 
against  the  municipality  or  county,  as 
distinguished  from  notice  of  defects  or  con- 
ditions causing  the  damage  or  injury  com- 
plained of.  Questions  as  to  the  retrospec- 
tive operation,  or  as  to  the  repeal  of  the 
^statutory  requirement,  are  also  beyond  its 
scope. 

At  this  point  it  is  to  be  observed  that  the 
references  throughout  the  note  to  the  stat- 
utes and  to  the  terms  thereof  are  merely 
for  the  purpose  of  showing  the  type  of  stat- 
ute or  phraseology  under  which  the  par- 
ticular cases  were  decided;  and  no  attempt 
has  been  made  to  note  subsequent  changes 
in  the  statutes  except  as  they  are  reflected 
in  cases  falling  within  the  scope  of  the 
note.  Doubtless  many  of  the  cases  cited 
in  the  note  have  ceased  to  be  binding  prece- 
dents in  the  particular  jurisdictions  in 
which  they  were  decided,  because  of  clianges 
in  the  statute.  That  fact,  however,  does 
not  affect  their  value  as  precedents  under 
statutes  of  other  jurisdictions  similar  to 
those  under  which  they  were  decided. 

The  classification  of  the  cases  falling 
within  the  scope  of  the  note  has  presented 
serious  diflSculties;  and  it  has  been  im- 
possible to  make  the  different  groups  of 
cases  mutually  exclusive  in  all  respects. 
In  the  earlier  part  of  the  note,  an  attempt 
has  been  made  to  classify  the  cases  so  as 
to  show,  as  far  as  possible,  the  significance 
ascribed  by  the  courts  to  particular  words 
or  phrases  commonly  employed  in  the 
statutes  on  the  subject,  in  tne  light  of  the 
context  in  which  they  appear,  and  the 
general  purpose  of  the  statutes  as  indicated 
by  their  terms  as  a  whole.  It  has  been 
deemed  advisable  to  classify  some  of  the 
cases,  however,  with  reference  to  the  nature 
of  the  claim  rather  than  the  particular 
phraseology  employed  in  the  statute. 
50L.R^.(N.S.) 


As  to  the  validity  of  various  require- 
ments of  this  nature,  see  note  in  36  L.RJ^. 
(N.S.)    1136. 


Distinctions   between    private   and   govern- 
mental functions. 

The  distinction  between  the  acts  of  a 
municipality  or  its  agents  in  its  private 
capacity,  as  distinguished  from  those  in 
the  exercise  of  its  governmental  functions 
upon  which  the  decision  in  Henby  v.  Lin- 
coln turns,  has  a  very  extensive  applica- 
tion to  the  general  substantive  question 
of  municipal  liability,  but  has  seldom 
been  referred  to  in  connection  with  the 
question  now  under  annotation. 

The  view  taken  in  Henby  v.  Lincoln, 
that  the  requirement  as  to  notice  does  not 
apply  to  torts  committed  by  the  munici- 
pality in  the  exercise  of  its  private,  as  dis- 
tin^ished  from  its  governmental,  func- 
tions, is  supported  by  IVAmico  v.  Boston, 
176  Mass.  599,  58  N.  E.  158,  holding  that 
the  city  of  Boston  having  contracted  with 
Southborougli  to  provide  a  safe  and  con- 
venient means  of  travel  until  the  comple- 
tion of  a  new  way  to  take  the  place  of 
existing  highways  the  fee  of  which  had 
been  taken  by  the  city  for  the  purposes  of 
a  water  basin,  it  was  liable  to  a  person 
injured  in  the  use  of  a  temporary  way,  to 
the  same  extent  to  which  an  individual 
would  have  been  liable,  and  the  plaintiff 
was  not  bound  to  give  the  notice  required 
by  the  statute.  The  terms  of  the  statute 
are  not  set  out,  but  it  seems  to  have  been 
assumed  that  the  claim  would  have  been 
within  the  statute  if  the  city  had  been  act- 
ing in  its  governmental,  as  distinguished 
from  its  private,  capacity. 

Torts  as  a  class — generally. 

As  to  applicability  of  requirement  of 
notice  in  case  of  injury  to  municipal  em- 
ployee, see  note  to  Giuricevic  v.  Tacoma, 
28  L.R.A.(N.S.)   533. 

In  some  instances  the  requirement  as  to 
presentation  or  notice  has  been  expressly 
restricted  to  claims  ex  contractu  (see  Rug- 
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(N.S.)  797,  130  N.  W.  181;  Hollman  v. 
Platteville,  101  Wis.  94,  76  N.  W.  1119; 
MeMahon  v.  Dubuque,  107  Iowa,  62,  70  Am. 
St.  Rep.  143,  77  N.  W.  517,  6  Am.  Neg.  Rep. 
147;  Reed  v.  Syracuse,  83  Neb.  713,  120 
N.  VV.  ISO;  Denver  v.  Porter,  61  C.  C.  A. 
168,  126  Fed.  288;  Moffitt  v.  Asheville,  lO.J 
N.  C.  237,  14  Am.  St.  Rep.  810,  9  S.  E.  695; 
20  Am.  &  Eng.  Enc.  Law,  1197;  State  Jour- 
nal Printing  Co.  v.  Madison,  148  Wis.  396, 
134  N.  W.  909;  Piper  v.  Madison,  140  Wis. 
311, ,25  L.R.A.(K.S.)  239,  133  Am.  St.  Rep. 
1078,  122  N.  W.  731;  Relyea  v.  Tomahawk 
Paper  &  Pulp  Co.  102  Wis*.  301,  72  Am.  St. 
Rep.  878,  78  N.  W.  412;  Kelly  v.  Faribault, ' 
95  Minn.  293,  104  N.  W.  231 ;  Pcsek  v.  New 
Prague,  97  Minn.  171,  106  N.  W.  305;  Brad- 
ley  V.  Eau  Claire,  56  Wis.  168,  14  N.  W. 


10;  Sutton  v.  Snohomish,  11  Wash.  24,  48 
Am.  St.  Rep.  847,  39  Pac.  273;  Jung  t. 
Stevens  Point,  74  Wis.  547,  43  N.  W.  613; 
Lay  V.  Adrian,  75  Mich.  438,  42  N.  W.  959. 

No  other  servant  in  the  state  of  Nebraska 
is  subjected  to  the  same  statute  of  limita- 
tions as  the  servants  of  the  city  of  Lin- 
coln in  an  effort  to  enforce  redress  for  in- 
juries occasioned  by  the  negligence  of  their 
master. 

Low  V.  Rees  Printing  Co.  41  Neb.  127,  24 
L.R.A.  702,  43  Am.  St.  Rep.  670,  59  N.  W. 
362;  State  v.  Loomis,  115  Mo.  307,  21  L.R.A. 
789,  22  S.  W.  350;  Livingston  Loan  &  Bldg. 
Asso.  v.  Drummond,  49  Neb.  200,  68  N.  W. 
375;  State  ex  rel.  Dawson  v.  Farmers*  & 
M.  Irrig.  Co.  59  Neb.  1,  80  N.  W.  62. 

Defendant,  through  its  city  attorney  and 


gles  V.  Fond  du  I^c,  53  Wis.  430,  10  N.  W. 
565;  Chancey  v.  County  Ct.  51  W.  Va.  252, 
41  S.  E.  156).  And  upon  the  other  hand, 
in  many  instances,  claims  ex  delicto  are 
either  expressly  included  or  so  clearly  in- 
tended that  there  can  be  no  doubt  about 
their  inclusion.  Steltz  v.  Wausau,  88  Wis. 
618,  60  N.  W.  1054;  Hay  v.  Baraboo,  127 
Wis.  1,  3  L.R.A. (N.S.)  84,  115  Am.  St. 
Rep.  977,  105  N.  W.  654;  Connor  v.  Seattle, 
—  Wash.  — ,  135  Pac.  617. 

— statutory     words     "claims,"    "demands," 

"damages." 

It  would  seem  the  word  "claims"  or  "de- 
mands," if  not  qualified  by  the  context  or 
setting,  would  be  broad  enough  to  cover 
claims  ex  delicto  as  well  as  those  ex  con- 
tractu. 

And  so  the  word  "claims"  without  more, 
in  a  provision  that  no  claim  shall  be  sued 
on  until  presented,  etc.,  has  been  held  to 
include  claims  ex  contractu  and  claims  ex 
delicto,  Barrett  v.  Mobile,  129  Ala.  179,  87 
Am.  St.  Rep.  54,  30  So.  36    (trover). 

So,  "claims  and  demands"  in  statutes 
affecting  counties  have  been  held  to  include 
torts  in  Barbour  County  v.  Horn,  41  Ala. 
114  (personal  injuries)  ;  Schroedcr  v.  Col- 
bert County,  66  Ala.  137;  Roberts  v.  Cle- 
burne County,  116  Ala.  378,  22  So.  545 
(personal  injuries)  ;  McCann  v.  Sierra 
County,  7   Cal.   121    (trespass). 

And  Adams  v.  Modesto,  131  Cal.  501,  63 
Pac.  1083,  and  Kelley  v.  Marlison,  43  Wis. 
638,  28  Am.  Rep.  576,  infra,  though  holding 
that  claims  ex  delicto  were  excluded  by  the 
context,  conceded  that  the  words  "de- 
niandH,"  or  "claims  and  demands,"  if  un- 
qualified, would  be  broad  enough  to  include 
claimn  ex  delicto. 

And  claims  ex  delicto  have  been  held  to 
be  within  the  phrases  employed  in  statutes 
requiring    notice    or    presentation: — 

— "any  claims  or  demands  of  any  kind 
whatsoever,  whether  arising  from  contract 
or  otherwise."  Sheel  v.  Appleton,  49  Wis. 
125,  6  N.  W.  27; 

— "any  claim  or  demand  of  any  kind  or 
character  whatsoever."  Morgan  v,  Rhine- 
50  L.R.A.(N.S.) 


lander,  105  Wis.  138,  81  N.  W.  132  (per- 
sonal injuries)  ;  McCue  v.  Waupun,  06  V\  is. 
625,  71  N.  W.  1054  (personal  injuries)  ; 

— "any  claim  or  demand  whatsoever  of 
any  kind  or  character."  Pender  v.  Salis- 
bury, 160  N.  C.  363,  76  S.  E.  228  (death 
claim)  ; 

— "no  suit  of  any  kind  or  claim  of  any 
character"  shall  be  brought.  Koch  y.  Ash- 
land, 83  Wis.  361,  53  N.  W.  674  (personal 
injuries)  ;  Mason  v.  Ashland,  98  Wis.  540, 
74  N.  W.  357   (obiter); 

— ^"any  claim  or  demand  of  whatsoeyer 
nature,  other  than  a  city  bond  or  order." 
Van  Frachen  v.  Ft.  Howard,  88  Wis.  570, 
60  N.  W.  1062; 

— all  claims  and  demands  of  every  na- 
ture against  the  city  except  such  as  are 
payable  out  of  the  school  fund.  0*Donnell 
V.  New  I^ndon,  113  Wis.  292,  89  N.  W.  511 
(damage   to   land)  ; 

— "damage  of  any  kind."  Parsons  v. 
Ft.  Worth,  26  Tex.  Civ.  App.  273,  63  S.  W. 
889  (damage  on  account  of  nuisance  main- 
tained by  city)  ;  Ft.  Worth  v.  Shero,  16 
Tex.  Civ.  App.  487,  41  S.  W.  704. 

A  charter  provision  that  no  suit  "of  any 
character"  shall  be  brought  unless  previous 
application  had  been  made  to  the  city  for 
"redress,  satisfaction,  compensation,  or  re- 
lief," has  been  applied  to  claims  ex  delicto, 
Luke  v.  El  Paso,  —  Tex.  Civ.  App.  — , 
60  S.  W.  363  (personal  injuries). 
« 
— statutory    word    "unliquidated." 

A  requirement  that  all  "unliquidated" 
claims  be  presented  has  generally  been  held 
to  include  claims  arising  from  a  tort: 
Little  v.  Pottawattamie  County,  127  Iowa, 
376,  101  N.  W.  762  (personal  injuries)  ; 
May  v.  Jackson  County,  35  Fed.  710  (in- 
fringement of  patent) :  May  v.  Buchanan 
County,  29  Fed.  469  (infringement  of  pat- 
ent) ;  May  v.  Cass  County,  30  Fed.  762 
(infringement  of  patent)  ;  Atchison  v. 
King,  9  Kan.  651  (personal  injuries)  : 
Crete  v.  Childs,  11  Neb.  252.  9  N.  \\.  55 
(personal  injuries)  ;  Dayton  v.  Lineoln,  39 
Neb.  78,  57  N.  W.  754;  Lincoln  v.  Grant, 
38  Neb.  369,  56  N,  W,  996  (damages  from 
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city  eoandl,  waived  its  right  to  insist  upon 
the  filing  of  plaintiff's  claim  within  thirty 
days  after  his  injury. 

Hamilton  v.  Buffalo,  55  App.  Div.  423, 
66  N.  Y.  Supp.  990;  Lindley  v.  Detroit,  131 
Mich.  8,  90  N.  W.  665;  Hunter  v.  Durand, 
137  Mich.  53,  100  N.  W.  192;  Foster  v. 
BelUire,  127  Mich.  13,  86  N.  W.  383;  W  right 
T.  Porthmd,  118  Mich.  23,  76  N.  W.  141; 
Kriseler  ▼.  Le  Valley,  122  Mich.  576,  81  N. 
W.  680. 

Mr.  John  U.  Tingley  also  for  appellant. 

Messrs.  Fred  C  Foster  and  J>,  H.  Mc- 
Clenahan,  for  appellee: 

The  statute  applies  to  actions  in  tort. 

Lincohi  v.  Grant,  38  Neb.  369,  56  N.  W. 
905 ;  Xothdurf t  ▼.  Lincoln,  75  Neb.  76,  105 
X.  W.  1084;  Dayton  v.  Lincoln,  39  Neb.  78, 


67  N.  W.  76^;  Dovey  v.  Plattsmouth,  52 
Neb.  642,  73  N.  W.  11 ;  Nance  v.  Falls  Citv, 
16  Neb.  85,  20  N.  W.  109;  Bradley  v.  Eau 
Claire,  56  Wis.  168,  14  N.  W.  10. 

The  requirement  of  the  notice  is  a  con- 
dition precedent,  and  the  allegation  thereof 
a  necessary  part  of  the  statement  of  plain- 
tiff's cause  of  action. 

Lincohi  v.  Grant,  38  Neb.  369,  56  N.  W. 
995;  Hastings  v.  Foxworthy,  46  Neb.  700, 
[46  Neb.  700,  34  L.R  JSl.  321,  63  N.  W.  955] ; 
20  Am.  &  £ng.  Enc.  Law,  2d  ed.  1191;  Reed- 
er  V.  Omaha,  73  Neb.  845,  103  N.  W.  672; 
Condon  v.  Chicago,  249  111.  596,  94  N.  E. 
976;  Reining  v.  Buffalo,  102  N.  Y.  308,  6  N. 
E.  792;  Collins  ▼.  Spokane,  64  Wash.  153, 
35  L.R.A.(N.S.)  840,  116  Pac.  663,  2  N. 
C.  C.  A.  38;  Ouimette  v.  Chicago,  242  111. 


change  of  grade) ;  Lincoln  v.  Finkle,  41 
Neb.  575,  59  N.  W.  915  (damages  from 
change  of  grade) ;  Nothdurft  v.  Lincoln, 
75  Neb.  76,  105  N.  W.  1084  (personal  in- 
juries) ;  Springer  v.  Detroit,  102  Mich.  300, 
60  N.  W.  688.  (It  should  be  noted  in  con- 
nection with  the  Nebraska  cases  that  they 
are  cited  simply  for  their  holding  or  as- 
sumption that  claims  for  tort  are  in  gen- 
eral covered  by  the  word  "unliquidated;" 
and  it  is  not  intended  to  follow  them  so  far 
as  they  deal  with  the  consequences  of  the 
failure  to  give  notice  of  or  to  present  the 
claim,  or  as  to  the  effect  of  special  provi- 
siuns  to  take  certain  classes  of  torts  out 
of  the  operation  of  the  requirement.) 

The  use  of  the  word  "unliquidated"  in  de- 
scribing the  character  of  claims  within  the 
requirement  is  not,  however,  conclusive  of 
an  intention  to  include  claims  for  tort;  but 
its  significance  may  be  controlled  and  lim- 
ited by  the  context. 

Thus,  a  provision  that  no  costs,  shall  be 
recovered  in  an  action  upon  "any  unliqui- 
dated claim"  which  has  not  been  presented 
to  the  common  council  to  be  audited  was 
held  in  Quinlan  v.  Utica,  11  Hun,  217  (per- 
sonal injuries),  not  to  include  claims  ex 
delicto,  it  appearing  that  the  provision  was 
part  of  a  title  of  the  charter  entitled  "Of 
the  Auditing  of  Claims,"  and  that  the  word 
"claims"  was  used  in  a  number  of  in- 
stances in  the  title  in  connection  with 
"account,"  and  so  under  the  maxim,  "nos- 
citur  a  8ocU$,**  had  a  similar  meaning. 

So,  in  Haggard  t.  Carthage,  168  Mo.  129, 
67  S.  W.  567  (personal  injuries),  a  provi- 
sion that  costs  should  not  be  allowed  in  an 
action  upon  ''any  unliquidated  claim"  un- 
less presented  to  the  council  to  be  "audit- 
in]''  was  held  not  to  apply  to  actions  em 
delicto. 

The  decision  in  Nicholson  t.  South 
Omaha,  77  Neb.  710,  110  N.  W.  558,  that 
a  claim  for  damages  for  personal  injuries, 
ttased  on  the  statutory  liability  of  the  city 
for  failure  to  keep  its  streets  in  repair, 
was  not  within  a  statute  providing  that 
"all  claims  against  a  city,  including  un- 
liquidated claims  for  damages  to  person  or 
property,  must  be  presented  in  writing ' 
60  L.R.A.(N.S.)  12 


with  a  full  account  of  the  items  .  .  .  ," 
and  providing  in  effect  that  in  such  cases 
no  action  shall  be  maintained,  the  only 
remedy  being  by  appeal  from  an  adverse 
decision  of  the  cit^  council, — ^was  because 
of  a  specific  provision  in  a  subsequent  part 
of  the  statute  that  a  city  shall  not  be  liable 
for  damages  arising  from  defective  streets, 
unless  a  notice  in  writing  was  filed  with 
the  city  clerk,  and  further  providing  that 
the  action  for  damages  must  be  instituted 
within  six  months.  The  court  conceded 
that  the  former  provision  would  apply 
generally  to  torts  other  than  those  covered 
by  the  subsequent  specific  provision  re- 
ferred to. 

— ^where    apparent    purpose    is    to    insure 

audit. 

In  many  instances  the  broad  significance 
of  such  words  as  "claims"  and  "demands" 
has  been  so  restricted  under  the  maxim, 
nosoitur  a  aooiis,  by  other  words  of  nar- 
rower import  with  which  they  are  asso- 
ciated, or  by  the  purpose  manifested  bv  the 
statute  as  a  whole,  as  to  exclude  claims 
ex  delicto  as  a  class. 

Thus,  it  is  very  generally  held  that  when 
the  obvious  purpose  is  to  bring  the  ordi- 
nary disbursements  and  expenditures  of  the 
municipality  before  the  appropriate  officers 
to  audit  them,  before  permitting  suit  to  be 
brought,  claims  arising  in  tort  are  without 
the  purview  of  the  act:  Adams  v.  Modesto, 
131  Cal.  501,  63  Pac.  1083  (nuisance  af- 
fecting residence  property) ;  Miller  v.  Mul- 
lan,  17  Idaho,  28,  104  Pac.  660,  19  Ann.  Cas. 
1108  (personal  injuries) ;  Green  v.  Spencer, 
67  Iowa,  410,  25  N.  W.  681  (personal  in- 
juries);  Lay  V.  Adrian,  75  Mich.  438,  42 
N.  W.  959;  Dawes  v.  Great  Falls,  31  Mont. 
9,  77  Pac.  309;  Haggard  v.  Carthage,  168 
Mo.  129,  67  S.  W.  567  (personal  injuries) ; 
Hollingsworth  v.  Saunders  County,  36  Neb. 
141,  54  N.  W.  79 ;  Douglas  County  v.  Tay- 
lor, 50  Neb.  535,  70  N.  W.  27;  McGaffin  v. 
Cohoes,  74  N.  Y.  387,  30  Am.  Rep.  307; 
Pomfrev  v.  Saratoga  Springs,  104  N.  Y. 
459,  ITN.  E.  43  (personal  injuries);  Quin- 
lan V.  Utica,   11   Hun,  217,  affirmed  in  74 
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501,  90  N.  E.  300;  Postel  ▼.  Seattle,  41 
Wash.  432,  83  Pac.  1025;  Walters  v.  Ot- 
Uwa,  240  111.  259,  88  N.  £.  651;  Nichols  v. 
Minneapolis,  30  Minn.  545,  16  N.  W.  410; 
McCue  ▼.  Waupun,  96  Wis.  625,  71  N.  W. 
1054;  4  DiU.  Mun.  Corp.  5th  ed.  2814, 
2815. 

The  city  of  Lincoln  cannot  waive  the  no- 
tice required  by  the  section  involved  ex- 
cept by  the  payment  of  the  claim. 

Lincoln  v.  Grant,  38  Neb.  369,  66  N.  W. 
996;  Collins  v.  Spokane,  64  Wash.  163,  35 
L.R.A.(N.S.)  840,  116  Pac.  663,  2  N.  C.  C. 
A.  38;  4  Dill.  Mun.  Corp.  6th  ed.  2815,  2816; 
Starling  v.  Bedford,  94  Iowa,  194,  62  N.  W. 
674;  Hoyle  v.  Putnam,  46  Conn.  56;  Hunger- 
ford  V.  Waverly,  125  App.  Div.  311,  109  N. 
Y.  Supp.  438;  Winter  v.  Niagara  FaUs,  190 


N.  T.  198,  123  Am.  St.  Rep.  640,  82  N.  E. 
1101,  13  Ann.  Cas.  486;  Hamilton  v.  Buffalo, 
55  App.  Div.  423,  66  N.  Y.  Supp.  990; 
Wright  V.  Portland,  118  Mich.  23,  76  N.  W, 
141;  Kriseler  v.  Le  Valley,  122  Mich.  576,  81 
N.  W.  580;  Foster  v.  Bellaire,  127  Mich. 
13,  86  N.  W.  383. 

Fawoetty  J.,  delivered  the  opinion  of  the 
court: 

From  a  judgment  of  the  district  court 
for  Lancaster  county,  sustaining  a  general 
demurrer  to  his  petition  and  dismissing 
his  action,  plaintiff  appeals. 

The  petition  alleges  that  the  defendant 
is  a  city  of  the  first  cla'ss,  and,  at  the  times 
set  out,  owned  and  operated  a  system  of 
waterworks  by  and  through  which  it  fur- 


N.  Y.  603  (personal  injuries) ;  Childs  v. 
West  Troy,  23  Hun,  68;  Shields  v.  Durham, 

118  N.  C.  450,  36  L.R.A.  293,  24  S.  E.  794 
(personal    injuries) ;    Frisby    v.    Marshall, 

119  N.  C.  570,  26  S.  E.  251;  Sheldon  v.  Ashe- 
ville,  119  N.  C.  606,  25  S.  E.  781  (personal 
injuries) ;  Neal  v.  Marion,  126  N.  C.  412, 
35  S.  £.  812  (personal  injuries) ;  Sheridan 
V.  Salem,  14  Or.  328,  12  Pac.  925;  Chick 
V.  Newberry  &  Union  Counties,  27  S.  C. 
419,  3  S.  E.  787;  Sutton  v.  Snohomish,  11 
Wash.  24,  48  Am.  St.  Rep.  847,  39  Pac.  273 
(personal  injuries) ;  Gallamore  v.  Olympia, 
34  Wash.  379,  75  Pac.  078  (personal  in- 
juries) ;  Kellogg  V.  Winnebago  County,  42 
Wis.  97. 

So,  a  provision  requiring  "all  claims"  to 
be  presented  with  full  ^'account"  of  the 
items,  and  verified  by  oath,  has  been  held 
to  refer  only  to  claims  that  can  be  pre- 
sented in  the  way  described,  and  therefore 
inapplicable  to  claims  ew  delicto.  Evans 
V.  Joplin,  84  Mo.  App.  296  (personal  in- 
juries) ;  Cropper  v.  Mexico,  62  Mo.  App. 
385. 

Penalties  provided  by  an  act  to  suppress 
lynching,  assaults,  etc.,  are  not  within  the 
statute  requiring  the  court  of  county  com- 
missioners to  audit  all  claims  against  the 
county,  and  providing  in  effect  that  no  suit 
can  be  maintained  against  the  county  on 
any  such  claim  until  the  same  has  been 
presented  for  allowance.  Dale  County  v. 
Gunter,  46  Ala.  118;  De  Kalb  County  v. 
Smith,  47  Ala.  407. 

A  Nebraska  statute  providing  that  "all 
claims"  against  a  city  (of  the  second  class) 
or  village  must  be  presented  to  the  council 
or  trustees  in  writing,  with  a  full  account 
of  the  items,  verified  by  the  oath  of  the 
claimant,  and  that  no  claim  or  demand 
shall  be  audited  or  allowed  unless  present- 
ed and  verified  as  provided,  has  been 
held  in  a  long  line  of  cases  to  apply  to 
claims  on  contract,  but  not  to  those  arising 
from  a  tort.  Nance  v.  Falls  City,  16  Neb. 
85,  20  N.  W.  109;  Ponca  v.  Crawford,  18 
Neb.  5.52,  26  N.  W.  365 :  Crete  v.  Childs,  11 
Neb.  262,  9  N.  W.  55:  Chadron  v.  Glover,  43 
Neb.  732,  62  N.  W.  62;  Butterfield  v.  Beav- 
er,  84  Neb.  417,  121  N.  W.  592-,  Bayard  v. 
50  L.RJ^.(N.S.) 


Franklin,  87  Neb.  57,  127  N.  W.  113.  As 
tersely  expressed  in  Nance  v.  Falls  City, 
"It  was  not  intended,"  by  the  above  provi- 
sion, "that  a  city  council  should  determine 
tne  money  value  of  a  person  killed  through 
the  city's  neglect." 

The  case  of  Hastings  v.  Foxworthy,  45 
Neb.  676,  34  L.RJ^.  321,  63  N.  W.  955,  hold- 
ing that  the  filing  of  a  statement  of  claim 
for  personal  Injuries  was  a  condition  prec- 
edent of  action,  was  decided  under  a  dif- 
ferent statutory  provision,  and  one  whicn 
explicitly  covered  such  claims. 

The  decision  in  HoUingsworth  v.  Saun- 
ders County,  36  Neb.  141,  54  N.  W.  79, 
that  a  claim  against  a  county  for  damages 
from  a  defective  bridge  was  not  within  a 
statute  providing  for  the  verification  of 
claims  against  a  county,  and  providing  that 
all  claims  against  a  county  should  be  filed 
with  the  county  clerk,  rested  partly  upon 
the  decisions  above  cited  and  partly  upon 
the  ground  that  the  statute  creating  the 
liability  clearlv  contemplates  that  the  ac- 
tion may  be  brought,  whereas  no  action 
can  be  brought  for  a  claim  within  the  stat- 
ute first  referred  to,  the  remedy  in  such 
cases  being  exclusively  by  appeal  from  an 
adverse  decision  of  the  county  board. 

But  in  Bancroft  v.  San  Diego,  120  Cal. 
432,  52  Pac.  712  (damage  to  property  by 
changii^  street  grade)  notwithstanding  a 
contention  that  tne  word  "audit"  was  not 
applicable  to  demands  for  damages  arising 
from  a  tort,  such  claims  were  held  to  be 
within  the  requirement  of  the  charter  that 
"all  claims  for  damages"  must  be  presented, 
there  being  further  provisions  for  the  au- 
diting of  all  claims  by  an  auditing  com- 
mittee. 

And  so  a  claim  for  personal  injuries  was 
held  to  be  within  a  statute  requiring  the 
presentation  of  an  "itemized"  claim  te  the 
court  of  county  commissioners.  Schroeder 
V.  Colbert  County,  66  Ala.  137. 

And  so,  in  Houtz  v.  Uinta  County,  11 
Wyo.  152,  70  Pac.  840  (holding  that  a 
claim  against  a  county  to  have  refunded 
the  amount  of  a  fine  exacted  by  a  justice 
of  the  peace  in  excess  of  his  jurisdiction 
was    within    the    statute),    the    court    ex- 
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nUhed  water  to  iti  inhabitants  for  a  com- 
pensation; that,  as  a  part  of  its  water 
sTbtem,  it  maintained  station  houses,  wells, 
pumps,  and  other  machinery,  and  employed 
a  large  number  of  servants  and  employees; 
that  a  part  of  the  machinery  and  pumps 
used  were  operated  and  propelled  by  elec- 
tricity; that  plaintiff  was  a  servant  of  de- 
fendant regularly  employed  at  and  about 
its  pumping  station  known  as  Rice  station; 
that  through  the  negligence  of  defendant 
in  several  particulars,  which,  for  the  pur- 
pose of  this  decision,  it  is  not  necessary  to 
enumerate,  and  without  fault  on  the  part 
of  plaintiff,  plaintiff  received  a  serious  in- 
jury. To  this  petition  the  defendant  filed, 
and  the  court  sustained,  a  general  demurrer 
based  upon  the  fact  that  the  petition  does 


not  allege  that  plaintiff,  within  thirty  days 
after  his  injury,  filed  a  claim  with  the  city 
clerk,  as  required  by  §  126,  art.  1,  chap. 
13,  Comp.  Stat.  1911.  The  section  referred 
to  provides:  ''In  order  to  maintain  an  ac- 
tion for  an  unliquidated  claim  it  shall  be 
necessary,  as  a  condition  precedent,  that 
the  party  file  in  the  office  of  the  city  clerk 
within  thirty  days  from  the  time  such  right 
of  action  accrued,  a  statement  of  the  amount 
of  the  claim,  giving  full  name  of  the  claim- 
ant, the  time,  place,  nature,  circumstance, 
and  cause  of  the  injury  or  damage  com- 
plained of." 

The  contention  of  defendant  is  that  the 
construction  placed  by  the  trial  court  upon 
this  section  of  the  statute  is  settled  by 
numerous  decisions  of  this  court.     Before 


pressed  the  opinion,  without  deciding,  that 
claims  in  tort  are  within  the  statute  re- 
quiring presentation  of  "all  claims  and 
demands"  for  "audit  and  allowance." 

And  so  the  requirement  of  a  city  charter 
that  the  claim  shall  be  presented  to  the 
common  council,  and,  if  for  "damages  for 
wrongful  injury,  shall  state  when  and  how 
occasioned,"  was  held  to  apply  to  an  action 
for  personal  injuries,  notwithstanding  the 
use  of  the  word  "audit"  and  the  fact  that 
the  form  of  verification  prescribed  is  es- 
pecially applicable  to  claims  growing  out 
of  ordinary  and  authorized  acts  of  officers 
and  agents  of  the  city.  Nagel  v.  Buffalo, 
34  Hun,  1. 

The  fact  that  the  comptroller  or  chief 
fiscal  officer  is  the  person  to  whom  claims 
are  required  to  be  presented  has  been 
thought  to  be  an  indication  that  claims 
arising  from  a  tort  were  not  intended  by 
the  provision.  McClure  v.  Niagara  Coim- 
ty,  60  Barb.  594,  affirmed  in  3  Abb.  App. 
Dec.  83,  4  N.  Y.  Trans.  App.  275,  4  Abb. 
Pr.  N.  S.  202;  Cavan  v.  Brooklyn,  5  N.  Y. 
Sopp.  758.  The  former  case  disapproves 
an  earlier  holding  contra  in  Hart  v.  Brook- 
lyn, 36  Barb.  226. 

A  later  line  of  New  York  cases  construe 
a  Code  provision  that  costs  cannot  be 
awarded  to  the  plaintiff  in  an  action 
against  a  municipal  corporation,  unless  the 
claim  was,  before  the  commencement  of  the 
action,  presented  for  payment  to  the  chief 
fiscal  officer  of  the  corporation.  In  Baine 
V.  Rochester,  86  N.  Y.  623  (an  action  for 
services  rendered)  some  rather  general 
language  was  employed,  to  the  effect  that 
"all"  claims  must  be  presented  to  the 
treasurer,  whether  or  not  he  is  authorized 
to  pay  tluem.  And  on  the  authority  of  that 
case,  it  was  held  in  Dresscl  v.  Kingston,  32 
Hun,  526,  that  costs  could  not  be  recovered 
in  an  action  upon  a  claim  for  personal 
injiiries  which  had  never  been  presented  to 
the  ci^  treasurer.  A  similar  result  was 
reached  in  Judson  v.  Olean,  40  Hun,  158. 
This  result  was  criticized  in  Taylor  v.  Co- 
hoes,  106  N.  Y.  64,  11  N.  E.  282;  and  in 
Gage  V.  Homellsville,  106  N.  Y.  667,  12  N. 
E.  817;  and  in  Hunt  v.  Oswego,  107  N.  Y. 
60  L.R.A.(Njg.) 


629,  14  N.  E.  97,  it  was  finally  settled  that 
the  provision  did  not  apply  to  actions 
eof  delicto. 

For  like  considerations,  a  charter  re- 
quirement that  claims  be  presented  to  the 
common  council  does  not  include  claims  for 
personal  injuries,  when  the  jurisdiction  to 
settle  or  adjust  claims  for  personal  injuries 
is  vested,  by  the  charter,  not  in  the  com- 
mon council,  but  in  the  corporation  coun- 
sel, mayor,  and  board  of  finance.  Jones 
V.  Albaiy,  161  N.  Y.  226,  46  N.  E.  657. 

But  under  a  provision  which  expressed 
the  jurisdiction  of  the  department  of 
finance  as  including  the  adjustment  of  "all 
claims"  and  "all  accounts  in  which  the 
corporation  is  concerned,  either  as  debtor 
or  creditor,"  it  has  been  thought  that  a 
requirement  of  presentation  to  the  comp- 
troller extends  to  a  claim  for  damages  for 
personal  injuries.  Russell  v.  New  York,  1 
Daly,  263.  The  court  was  evidently  in- 
fiuenced  by  the  disjunctive  force  of  the 
repeated  "all." 

A  provision  of  the  charter  of  Greater 
New  York  that  "no  action  or  special  pro- 
ceeding for  any  cause  whatever"  shall  be 
maintained  without  previously  presenting 
a  claim  to  the  comptroller  for  adjustment 
was  held  to  apply  to  actions  ex  delicto  in 
Pulitzer  v.  New  York,  48  App.  Div.  6,  62 
N.  Y.  Supp.  587.    A  contrary  view  was  ex- 

gressed  m  Quinn  v.  New  York,  68  App. 
Hv.  176,  74  N.  Y.  Supp.  89,  on  the  ground 
that  there  was  no  intention  to  repeal  by 
implication  a  general  statute  which  dealt 
specifically  witn  claims  for  damages  for 
personal  injuries.  Bemreither  v.  New 
York,  123  App.  Div.  291,  107  N.  Y.  Supp. 
1006,  affirmed  in  196  N.  Y.  506,  89  N.  E. 
1096,  held  that  both  provisions  were  in 
force,  and  presentation  under  each  was 
essential;  thus  establishing  for  New  York 
the  rule  of  Pulitzer  v.  New  York.  To  the 
same  effect  are  Frankel  v.  New  York,  18 
N.  Y.  S.  R.  241,  2  N.  Y.  Supp.  294,  and 
Frank  v.  New  York,  76  Misc.  472,  133  N. 
Y.  Supp.  434. 

— statutory  word  "account"  or  "accounts." 

When  the  word  "account"  is  used'  once 
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•ntering  upon  a  consideration  of  thoM  cas- 
es, let  us  consider  the  status  of  a  munici- 
pal corporation.  As  generally  understood, 
a  municipal  corporation  occupies  a  dual 
relation  to  its  citizens  and  the  public.  It 
is  bound  to  discharge  its  governmental 
functions.  In  the  discharge  of  those  func- 
tions, it  stands  as  the  representative  of  the 
state,  and  has  all  of  the  governmental  pow- 
ers conferred  upon  it  by  statute.  It  is  also 
bound  to  perform  its  corporate  duties.  Not 
alone  such  as  are  expressly  imposed  upon 
it  by  statute,  but  such  also  as  devolve  upon 
it  by  reason  of  the  governmental  powers 
and  privileges  which  have  been  conferred 


upon  it;  such  as  the  use  of  reasonable  dili- 
gence to  keep  its  streets,  alleys,  and  side- 
walks in  reasonably  safe  condition  for  ths 
use  of  the  public.  In  the  discharge  of  these 
governmental  functions,  and  performance 
of  these  corporate  duties,  it  is  subject  to 
the  control  of  the  legislature,  must  assume 
all  the  burdens  imposed  upon  it  by  statute, 
and  is  entitled  to  all  the  privileges,  immuni- 
ties, and  exemptions  given  to  it  by  statute. 
The  legislature,  therefore,  has  a  right  to 
provide  that,  before  it  can  be  held  liable 
for  any  dereliction  of  duty  or  for  negligence 
on  the  part  of  its  officers  and  employees, 
while  it  is  acting  in  either  of  these  dual 


or  more  in  connection  with  the  word 
"claim,"  or  when  the  requirement  occurs 
in  a  group  of  sections  dealing  with  "ac- 
counts," it  is  generally  held  to  be  an  in- 
dication that  claims  arising  from  a  tort 
were  not  within  the  intention  of  the  legis- 
lature. Hull  V.  Richmond,  2  Woodb.  & 
M.  337,  Fed.  Cas.  No.  6,861;  Giffen  ▼. 
Lewiston,  6  Idaho,  231,  55  Pac.  645  (per- 
sonal injuries) ;  Lay  v.  Adrian,  75  Mich. 
438,  42  N.  W.  959  (personal  injuries)  ; 
Mackie  v.  West  Bay  City,  106  Mich.  242, 
64  N.  W.  25  (personal  injuries) ;  Snyder 
V.  Albion,  113  Mich.  275,  71  N.  W.  475 
(personal  injuries) ;  Angell  v.  West  Bay 
City,  117  Mich.  685,  76  N.  W.  128  (per- 
sonal injuries)  ;  Pollard  v.  Cadillac,  133 
Mich.  503,  95  N.  W.  536  (injury  to  prop- 
erty) ;  Hunter  v.  Ithaca,  135  Mich.  281,  97 
N.  W.  712  (personal  injuries) ;  Cropper  v. 
Mexico,  62  Mo.  App.  385;  Dawes  v.  Great 
Falls,  31  Mont.  9,  77  Pac.  309  (personal 
injuries) ;  Howell  v.  Buffalo,  15  N.  Y.  512 
(conversion) ;  Harrigan  t.  Brooklyn,  119 
N.  Y.  156,  23  N.  E.  741  (personal  injuries) ; 
Calvin  v.  Brooklyn,  119  N.  Y.  630,  23  N.  E. 
741;  Sherman  v.  Oneonta,  66  Hun,  629, 
49  N.  Y.  S.  R.  267,  21  N.  Y.  Supp.  137, 
affirmed  in  142  N.  Y.  637,  37  N.  E.  666 
(personal  injuries) ;  Brown  v.  Salt  Lake 
City,  33  Utah,  222,  14  L.R.A.(N.S.)  619, 
126  Am.  St.  Rep.  828,  93  Pac.  670,  14  Ann. 
Cas.  1004  (death  claim) ;  Stringham  v. 
Winnebafiro  Conntv,  24  Wis.  594  (claim  to 
Imtb  taxes  refunded) ;  Jaquish  t.  Ithaca, 
36  Wis.  108  (injury  to  person  and  prop- 
erty) ;  Kellogg  ▼.  Winnebago  County,  42 
Wis.  97  (claim  to  have  taxes  refunded) ; 
Kelley  ▼.  Madison,  43  Wis.  638,  28  Am. 
Rep.  576  (personal  injuries) ;  Bradley  v. 
Eau  Claire,  66  Wis.  168,  14  N.  W.  10 
(claim  to  have  taxes  refunded) ;  Spear- 
bracker  v.  Larrabee,  64  Wis.  673,  25  N.  W. 
665  (injury  to  horse) ;  Jung  v.  Stevens 
Point,  74  Wis.  547,  43  N.  W.  613;  Vogel  v. 
Antigo,  81  Wis.  642,  61  N.  W.  1008  (per- 
sonal injuries) ;  Barrett  v.  Hammond,  87 
Wis.  654,  68  ^.  W.  1063  (personal  inju- 
ries) ;  Sommers  v.  Marshfiela,  90  Wis.  69, 
62  N.  W.  937  (personal  injuries) ;  Flieth 
V.  Wausau,  93  Wis.  446,  67  N.  W.  731 
(claim  to  have  taxes   refunded). 

In  Lay  v.  Adrian,  76  Mich.  438,  42  N.  W. 
959,  supra,  holding  that  a  claim  for  per- 
.)0  L.R.A.IN.S.) 


sonal  injuries  was  not  within  the  charter 
provision,  there  is  an  intimation  that  a 
claim  for  damage  to  property,  real  or  per- 
sonal, where  the  amount  claimed  might  be 
ascertained  by  computation,  would  be.  But 
the  suggested  distinction  between  claims 
for  personal  injuries  and  claims  for  dam- 
ages to  property  was  expressly  repudiated 
in  Pollard  v.  Cadillac,  133  Mich.  503,  95 
N.  W.  536,  holding  that  the  provision  did 
not  apply  to  a  claim  for  flooding  premises. 

In  Kelley  v.  Madison,  43  Wis.  638,  28 
Am.  Rep.  676,  holding  that  a  claim  for 
personal  tort  was  not  to  be  included  with- 
in the  phrase,  "claims  or  demands,"  it  be- 
ing evident  from  an  examination  of  the 
chart. r  that  the  words  "claim"  and  "de- 
mand" were  used  interchangeably,  and  it 
appearing  that  in  previous  sections  tlie 
word  "demand"  was  used  in  connection 
with  the  word  "account"  and  in  the  same 
sense,  the  court  said  that  possibly  by  a 
liberal  construction,  the  provision  might  be 
held  to  apply  to  a  claim  for  tort  against 
property. 

In  Jung  v.  Stevens  Point,  74  Wis.  547, 
43  N.  W.  613,  it  was  held  that  the  mean- 
ing of  the  words  "claim  and  demand"  as 
restricted  by  their  association  with  the 
word  "account"  was  not  enlarged  so  as  to 
include  a  claim  for  personal  injuries  from 
a  defective  highway,  by  the  amendment  of 
the  section  in  which  they  appear,  for  the 
purpose  of  imposing  a  duty  upon  the  ad- 
joining property  owner  to  keep  his  prop- 
erty Si  repair,  and  requiring  him  to  in- 
demnify the  city. 

But  a  claim  for  personal  injuries  was 
held  in  Davidson  v.  Muskegon,  111  Mich. 
454,  69  N.  W.  670,  1  Am.  Neg.  Rep.  89,  to 
be  within  a  charter  provision  requiring 
"all  claims  for  damages  against  the  city 
growing  out  of  the  negligence  or  default" 
of  the  city  or  any  employee,  to  be  presented 
to  the  common  council,  and  proviaing  that 
the  claimant  in  any  action  must  show  that 
the  claim  has  been  duly  presented  "in  the 
manner  in  this  section  specified  to  the  com- 
mon council  of  said  city  for  audit,  investi- 
gation, and  allowance,"  notwithstanding 
that  in  a  previous  part  of  the  section  it  is 
provided  that  everv  such  "account"  shall 
exhibit  in  detail  all  the  items  making  up 
the  amount  claimed  and  the  true  date  of 


HENRY  V.  LIXCOLK. 


181 


capacities,  a  claim,  in  accordance  with  the 
provisions  of  the  section  of  statute  above 
quoted,  shall  be  filed  with  its  clerk  within 
such  reasonable  time  as  it  may  fix.  It  is 
entitled  to  these  privilc<Tcs  and  immuni- 
ties b<Hrausr  of  the  fact  that  the  functions 
and  duties  above  referred  to  are  imposed 
apon  it  by  law,  and  it  must  discharge  and 
perform  them;  but  here  the  duties  imposed 
upon  it  by  law  cease.  It  is  no  part  of  its 
duty,  as  a  municipal  corporation,  to  engage 
in  a  purely  business  or  commercial  enter- 
prise. When  it  seeks  and  obtains  from  the 
legislature  permission  to  engage  in  such  an 
enterprise,   its  act  in  so   doing  is   purely 


voluntary  on  its  part,  and  it  thereby  as- 
sumes a  third  relation,  separate  and 
distinct  from  the  dual  relations  above  con- 
sidered. While  occupying  this  third  rela- 
tion, no  governmental  functions  or  corporate 
duties,  as  a  municipality,  devolve  upon  it. 
It  is  then  engaged  in  an  ordinary  business 
enterprise,  and  is  bound  by  all  the  rules  of 
law  and  procedure  applicable  to  any  other 
private  corporation  or  person  engaged  in 
a  like  enterprise.  It  has  no  greater  or 
higher  privileges  or  immunities  than  are 
possessed  by  any  other  private  corporation. 
It  is  subject  to  the  same  liabilities  and  en- 


each.  See  also  infra,  Quinlan  v.  Utica,  11 
Hun,    217. 

And  a  statute  providing  that  "every 
person  who  shall  have  any  money  due  to 
him  from  any  town,  or  any  demand  against 
any  town  for  anv  matter,  cause,  or  thing 
whatsoever,"  shall  give  notice  as  therein 
provided,  was  held  in  Holland  v.  Cranston, 
1  Curt.  C.  C.  497,  Fed.  Cas.  No.  0,606 
(personal  injuries)  to  include  claims  aris- 
ing from  tort,  notwithstanding  that  in 
prescribing  the  method  of  proceeding,  it 
requires  the  claimant  to  present  "a  particu- 
lar account  of  his  debt  or  demand  and  how 
contracted."  The  court  said  in  effect  that 
the  latter  clause  might  be  read,  "And  how 
contracted,  if  founded  on  contract;"  and 
that  the  word  "account"  was  apparently 
used  not  in  its  strict  sense,  but  more  popu- 
larly as  equivalent  to  statement. 

And  a  requirement,  in  effect,  in  one 
section  of  a  statute  that  a  "claim"  against 
a  county  must  be  presented  to  the  county 
board  before  action,  was  held  in  Hoexter  v. 
Judson,  21  Wash.  646,  59  Pac.  498,  to  in- 
clude claims  arising  in  tort  as  well  as  those 
out  of  contract,  notwithstanding  the  lan- 
guage of  another  section  that  "all  claims, 
demands,  and  accounts"  against  the  county 
must  be  presented  to  the  board  for  their 
examination  and  allowance.  There  is  an 
intimation  in  the  opinion  that  the  decision 
might  have  been  different  if  the  claim  had 
be^  against  a  city;  the  court  observing, 
that  there  is  a  well-grounded  distinction 
between  the  right  to  sue  a  county  and  the 
right  to  sue  a  city,  in  that  the  former 
right  is  based  solely  upon  statute  and  must 
be  exercised  under  the  conditions  prescribed 
by  statute,  while  the  latter  exists  inde- 
pendently of  statute. 

Claim  for  refund  of  taxes  or  other  pay- 
ments. 

A  claim  to  have  taxes  refunded  has  been 
held  to  be  embraced  by  the  words,  "account 
or  claim  or  contract"  (Mead  v.  Lansing,  56 
Mich.  601,  23  N.  W.  444);  "all  claims" 
(Crittenden  v.  Mt.  Clemens,  86  Mich.  220,  49 
N.  W.  144:  Richardson  Countv  v.  Hall.  24 
Neb.  636,  39  N.  W.  608;  Fuller  v.  Colfax, 
33  Neb.  716) ;  "any  claims  for  money  or 
damages"  (FarmeiV  A,  M.  Bank  v.  Los 
60  lJtA.(N'J3.) 


Angeles,  151  Cal.  656,  91  Pac.  795)  ;  "ac- 
counts" associated  with  "claim"  (Powder 
River  Cattle  Co.  v.  Custer  County,  9  Mont. 
145,  22  Pac.  383)  ;  "claim"  in  one  section; 
"claims,  demands,  and  accounts"  in  an- 
other section  (Hoexter  v.  Judson,  21 
Wash.  646,  59  Pac.  498,  holding  claims 
in  tort  covered,  but  distinguishing  between 
counties  and  cities) ;  "action  in  tort" 
(Flieth  V.  Wausau,  93  Wis.  446,  67  N.  W. 
731). 

In  Wisconsin,  however,  a  claim  to  have 
taxes  refunded  is  held  not  to  rest  in  contract, 
and  so  not  to  be  within  a  requirement  as  to 
presentation  or  notice  limited  expressly  to 
claims  arising  from  contracts  (Ruggles  v. 
Fond  du  Lac,  53  Wis.  436,  10  N.  W.  565) ; 
or  by  construction  so  limited  ( Stringham  v. 
Winnebago  County,  24  Wis.  594;  Kellogg 
V.  Winnebago  County,  42  Wis.  97;  Bradley 
V.  Eau  Claire,  56  Wis.  168,  14  N.  W.  10; 
Flieth  V.  Wausau,  93  Wis.  446,  67  N.  W. 
731).  See  Wisconsin  cases  previously  cited 
for  the  terms  of  the  statutes  or  charters 
under  which  these  cases  were  decided. 

In  Houtz  V.  Uinta  County,  11  Wyo.  152, 
70  Pac.  840,  a  claim  against  a  county  for 
the  amount  of  a  fine  exacted  by  a  justice 
of  the  peace  in  excess  of  jurisdiction  was 
held  to  be  in  effect  for  monej  had  and  re- 
ceived, and  not  a 'claim  arising  from  tort, 
and  was  within  a  requirement  that  all 
claims  and  demands  against  a  county  must 
be  presented  for  audit  and  allowance.  It 
is  intimated  that  the  result  would  have 
been  the  same  if  the  claim  had  been  re- 
garded as  in  tort. 

In  Gregg  v.  Lake  County,  32  Colo.  867, 
76  Pac.  376,  a  claim  for  return  of  fees  paid 
into  the  county  treasury  by  a  county  officer 
was  held  to  rest  in  contract,  and  to  be 
within  a  statute  requiring  "all  claims  and 
demands"  to  be  presented  for  audit  and  al- 
lowance. 

Claims  for  compensation  for  property  tak- 
en or  damaged. 

A  statute  requiring  notice  of  a  claim  for 
damage  to  person  or  property  by  reason 
of  negligence  does  not  apply  to  a  claim 
for  "damages  to  private  property  for  pub- 
lic use"  sustained  bv  the  location  and 
proper  eonstruction  oi  a  sewer.     Dovey  v. 
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titled  to  tiie  same  defenses.    No  more  and 
no  less. 

We  are  not  willing  to  indulge  the  pre- 
Bumption  that  the  legislature  intended,  by 
the  statute  quoted,  to  grant  any  special 
privileges  to  a  municipal  corporation,  while 
acting  in  such  private  business  capacity  or 
relation,  but  rather  that  it  intended  the 
limitation  to  apply  to  claims  against  a 
municipality,  arising  out  of  the  performance 
of  its  governmental  functions  or  corporate 
duties.  In  Kelly  v.  Faribault,  95  Minn. 
293,  104  N.  W.  231  (reaffirmed  in  Gaughan 
V.  St.  Paul,  119  Minn.  63,  187  N.  W.  199, 
and  in  Quackenbush  t.  Slayt«m,  120  Minn. 
373,  139  N.  W.  716),  in  considering  a  stat- 
ute of  that  state  requiring  thirty  days' 
notice   to  be  given  to   a  municipality  of 


claims  for  injuries  received  from  defects 
in  its  streets,  sidewalks,  or  its  public  works 
before  action  therefor,  it  is  said:  "We 
think  it  very  clear,  from  the  history  of  the 
law  requiring  notice  to  municipalities  of  in- 
juries thereon,  and  its  subsequent  develop- 
ment, that  it  never  was  intended  to  apply 
to  the  relations  between  master  and  serv- 
ants when  the  latter  are  injured  by  reason 
of  failure  of  the  former  to  provide  a  reason- 
ably safe  place  for  the  servant  to  work,  or 
as  to  any  absolute  duties  which  are  en- 
joined by  law  upon  the  employer.  The  ob- 
ject of  the  notice  when  required  is  well 
understood  to  be  te  give  the  municipality 
an  opportunity  to  investigate,  and  to  pro- 
tect against  fictitious  claims.  The  reason 
for  the  rule  hardly  applies  in  a  case  where 


Plattsmouth,  62  Neb.  642,  78  N.  W.  11. 
But  a  requirement  of  notice  in  case  of  any 
"unliquidated"  claim  is  applicable  to  dam- 
age of  this  nature.  Lincoln  v.  Finkle,  41 
Neb.  676,  69  N.  W.  915;  Lincoln  v.  Grant, 
38  Neb.  369,  66  N.  W.  995,— both  cases  in- 
volving claims  for  damage  to  property  by  a 
change  of  grade  of  streetis. 

The  words,  '^claims"  or  "claims  and  de- 
mands," in  statutes  applicable  to  counties, 
have  been  held  to  include  a  claim  for  dam- 
age for  trespass  on  land  following  invalid 
proceedings  for  opening  of  a  hi^way  (Nor- 
wood T.  Gonzales  County,  79  Tex.  218,  14 
S.  W.  1067;  McCann  v.  Sierra  County,  7 
Cal.  121) ;  and  a  claim  for  damages  be- 
cause of  the  establishment  of  a  highway 
(Bell  County  v.  Flint,  —  Tex.  Qv.  App. 
— ,  91  S.  W.  329).  A  like  result  was 
reached  with  respect  to  damages  caused 
by  the  construction  of  a  road  in  wrongful 
manner,  in  Henry  v.  San  Miguel  County,  41 
Colo.  267,  92  Pac.  697;  Bogue  v.  Van  Zandt 
County,  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1066;  and  Morgan  v.  Oliver,  —  Tex.  Civ. 
App.  — ,   129   S.  W.   166. 

Charter  provisions,  admittedly  applicable 
to  all  claims  in  tort  and  contract,  were  held 
to  include  claims  for  damages  sustained 
by  the  removal  of  lateral  support  to  claim- 
ant's lot,  from  grading  a  city  street,  in 
Postel  T.  Seattle,  41  Wash.  432,  83  Pac. 
1026,  and  Smith  v.  Spokane,  64  Wash.  276, 
102  Pac.  1036.  This  view,  however,  was 
overruled  by  Kincaid  v.  Seattle,  74  Wash. 
617,  134  Pac.  604,  136  Pac.  820,  which  held 
that  where  property  is  taken  or  damaged 
without  any  antecedent  condemnation,  it 
is  none  the  less  a  taking  in  the  exercise 
of  a  sovereign  function,  and  not  tortious; 
and  the  claim,  being  neither  ex  delicto  nor 
eo  contractu;  was  not  within  the  charter 
requirement. 

Obviously  the  doctrine  of  that  case  does 
not  apply  where  the  claim  is  not  for  con- 
sequential damages  necessarily  incident  to 
an  improvement,  but  for  damages  which 
result  from  the  defects  in  the  plan,  or  negli- 
gence in  the  performance,  of  the  work. 
Thus,  in  Casassa  v.  Seattle,  76  Wasli.  367, 
60  L.RJL(NJS.) 


134  Pac.  1080,  where  the  right  to  change 
the  street  grade  to  make  a  cut  and  take 
land  sufficient  for  a  slope  was  determined, 
and  compensation  therefor  assessed  before 
the  work  was  done,  a  claim  for  damages, 
resulting  from  the  inadequacy  of  the  plan 
of  the  improvement  to  protect  the  remain- 
ing property  from  sliding,  was  held  to  be 
within  the  requirement  as  to  presentation 
and  filing  of  claims. 

Where  a  complaint  states  a  cause  of 
action  for  consequential  damages  from  the 
leading  of  a  street,  and  does  not  necessarily 
import  a  defect  in  plan  or  negligence  in 
the  execution  of  the  work,  the  case  is  not 
within  a  charter  provision  requiring  notice 
as  a  condition  of  liability  for  damages  on 
account  of  any  injury  or  loss  sufTered  by 
reason  of  any  "defect"  in  a  street,  or  by 
reason  of  any  "negligence"  of  any  officer 
or  employee  of  the  city.  Hirsch  v.  §t.  Paul, 
117  Minn.  476,  136  N.  W.  269;  Urany  v.  St. 
Paul,  117  Minn.  532,  136  N.  W.  271;  Sixl 
V.  St.  Paul,  117  Minn.  633,  136  N.  W.  271 ; 
Koppy  V.  St.  Paul,  117  Minn.  633,  136  N. 
W.  271. 

Provisions   relating  specifically  to  streets, 
public  works,  etc. 

In  seme  instances  the  statute,  in  requir- 
ing notice,  refers  specifically  to  damages 
or  injuries  arising  from  defects  in  streets, 
highways,  public  works,  etc. 

A  bridge  has  been  held  to  be  part  of  a 
"street"  for  the  purposes  of  such  a  statute. 
Sachs  V.  Sioux  City,  109  Iowa,  224,  80  N. 
W.  336. 

A  requirement  of  notice  as  a  condition 
of  an  action  against  a  city  for  an  injury 
received  "by  means  of  any  defect  in  the 
condition  of  any  street  or  thoroughfare" 
applies  where  the  city  deposited  snow  and 
refuse  on  the  bank  of  a  river  at  the  foot 
of  a  street,  so  as  apparently  to  extend  the 
street  over  the  bank.  Ray  v.  St.  Paul,  44 
Minn.  340,  46  N.  W.  676. 

So,  injuries  caused  by  snow  and  ice  on 
a  sidewalk  are  within  a  provision  for  notice 
in  case  of  injuries  by  reason  of  any  "de- 
feet^  in  a  sidewalk.     Town  v.  Helena.  42 
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Its  own  servantB  are  injured  in  such  work 
hj  the  negligence  of  the  master,  but  specili* 
callT  to  cases  where  the  public  are  interested 
in  naing,  within  their  rights,  the  property 
of  the  city.  With  reference  to  such  injuries, 
when  they  occur,  the  municipality  would 
seldom  have  notice  or  opportunity  to  obtain 
the  requisite  information  of  the  cause  there- 
of, or  the  evidence  of  the  city's  negligence, 
to  enable  it  to  defend  after  long  delay.  This 
would  not  apply  to  an  injury  of  the  kind 
happening  in  this  case,  for  it  must  be  pre- 
sumed that,  with  reference  to  its  own  serv- 
ants, and  the  violation  of  its  duties  to  them, 
is  has  and  ought  to  h|Lve  the  same  notice  as 
other  persons  occupying  the  relation  of  em- 
ployer over  the  persons  who  are  in  direct  re- 
lation with   it.     While  a  very  strict  and 


technical  construction  of  the  statute  might 
bring  the  case  within  its  letter,  we  are  very 
clear  it  was  not  within  its  spirit;  and,  if  it 
is  desired  that  it  should  be,  the  relief  must 
be  obtained  from  the  legislature.*'  The 
above  language  from  the  supreme  court  of 
Minnesota  applies  with  great  aptness  to  the 
case  at  bar ;  and,  in  harmony  with  the  hold- 
ing of  that  eminent  court  in  the  case  be- 
fore it,  we  hold  in  the  case  at  bar  that  the 
statute  as  to  notice  was  not  intended  to 
apply  to  a  case  arising  out  of  the  conduct 
by  a  municipality  of  a  purely  private  busi- 
ness enterprise  voluntarily  entered  into, 
which  is  entirely  outside  of  its  ordinary 
governmental  functions  or  corporate  duties. 
In  Burke  v.  South  Omaha,  79  Neb.  793, 
113  N.  W.  241,  we  said:     "When  the  state 


Mont.   127,  36  L.R.A.(N.S.)    1136,  111  Pac. 
715,  3  N.  C.  C.  A.  437. 

The  requirement  %f  notice  as  a  condition 
of  an  action  to  recover  for  damages  caused 
by  the  "insufficiency  or  want  of  repair  of 
a  street"  includes  injuries  arising  from  .the 
failure  of  a  municipality  to  make  a  street 
reasonably  fit  for  public  travel,  or  to  keep 
^  it  in  a  proper  state  of  repair  after  the  origi- 
^  nal  construction.  Ziegler  v.  West  Bend, 
lth2  Wis.  17,  78  N.  W.  164  (injury  caused 
ly  improper  adjustment  of  cover  of  man- 
Itole).  The  case  of  Stephani  v.  Manitowoc, 
80  Wis.  467,  62  N.  W.  176,  was  distinguished 
upon  the  ground  that  the  notice  in  that 
case  related  to  notice  of  the  defect,  and 
not  to  the  notice  of  injury  from  the  de- 
fect. The  case  of  Hughes  v.  Fond  du  Lac, 
73  Wis.  380,  41  N.  W.  407,  holding  that  the 
requirement  as  to  notice  of  the  injury  does 
not  apply  to  an  injury  caused  by  a  city 
leaving  a  large  wooden  roller  in  the  street, 
was  distinguished  upon  the  ground  that 
the  injury  in  that  case  resulted  from  a 
nuisance  arising  from  something  which  the 
city  had  no  right  to  do,  and  not  from  the 
failure  to  do  properly  what  the  city  has 
the  right  to  do. 

In  Nichols  v.  Minneapolis,  30  Minn.  646, 
16  N.  W.  410  (an  action  for  injury  to  a 
horse)  a  requirement  of  notice  in  case  of 
injury  in  consequence  of  a  "defect"  in  the 
street  was  held  to  apply  to  injuries  to 
property  as  well  as  persons. 

But  the  requirement  of  notice  under 
such  statute  refers  to  defects  in  the  public 
ways  or  structures  as  such  with  regard  to 
their  usefulness  and  safety  for  purposes 
of  travel,  and  does  not  embrace  injuries 
resulting  to  adjacent  property  from  condi- 
tions which  did  not  render  the  street  or 
highway  defective  as  such.  Pye  v.  Mankato, 
38  Minn.  636,  38  N.  W.  621;  Moran  v.  St. 
Paul.  64  Minn.  279,  66  N.  W.  80. 

And  this  has  been  held  under  a  similar 
•tatute  notwithstanding  it  purports  by  its 
terms  to  cover  "injury  to  person  or  prop- 
erty." Ganstad  v.  Enderlin,  23  N.  D.  526, 
137  N.  W.  613  (injury  to  abutting  property 
during  construction  of  street  grade)  ;  Per- 
sons V.  VaUey  City,  26  N.  D.  342,  144  N.  W. 
•50  LJLA.(NJS.) 


675  (trespass  while  removing  a  supposed 
obstruction  in  sidewalk). 

Damages  to  property  caused  by  removal 
of  barriers  preventing  inflow  of  sea,  and  the 
building  of  a  road  across  land,  are  not 
within  a  requirement  of  notice  in  case 
of  "bodily  injury  or  damage  to  his  prop- 
erty" by  reason  of  "defect,  want  of  repair" 
in  highway.  Hathaway  v.  Osborne,  25  K. 
I.  249,  55  Atl.  700.  And  a  claim  for  dam- 
ages to  business  on  account  of  negligent 
delay  in  constructing  a  sewer  in  highway 
is  not  within  such  requirement.  Fugere  v. 
Cook,  27  R.  I.  134,  60  Atl.  1067.  But  the 
contrary  was  apparently  assumed  under  a 
similar  statutory  provision  in  Schleicher 
V.  Mt.  Vernon,  107  App.  Div.  684,  95  N. 
Y.  Supp.  326. 

"All  claims  growing  out  of  the  water 
department"  do  not  include  a  claim  for 
personal  injuries  incurred  while  working 
under  direction  of  the  water  department, 
but  are  limited  to  claims  growing  out  of 
contracts  made  with  the  water  department. 
Brusso  V.  Buffalo,  90  N.  Y.  679. 

In  Kell;jr  v.  Butte,  44  Mont.  115,  119  Pac. 
171  (an  injury  to  property  by  the  work 
done  in  the  construction  of  a  sewer),  over- 
ruling Butte  Machinery  Co.  v.  Butte,  43 
Mont.  351,  116  Pac.  357,  it  was  held  that 
a  requirement  of  notice  in  case  of  an  injury 
•from  a  "defect"  in  a  bridge,  street,  or  pub- 
lic way  was  not  intended  to  apply  to  cases 
of  injury  to  property.  The  requirement  in 
question  in  this  case,  however,  was  in  a 
statute  the  title  of  which  was  restricted  to 
damages  to  "persons." 

The  decision  in  Winters  v.  Duluth,  82 
Minn.  127,  84  N.  W.  788,  that  the  require- 
ment of  the  statute  that  notice  must  be 
given  b^ore  any  city  shall  be  liable  to  any 
person  for  damages  for  any  injury  suffered 
by  reason  of  any  defect  in  a  street  or  pub- 
lic grounds,  or  by  reason  of  any  negli- 
gence of  any  officer  or  employee  of  the  city, 
did  not  apply  to  an  action  for  damages 
for  personal  injuries  sustained  in  a  pump- 
ing station  connected  with  tlie  municipal 
waterworks, — was  not  upon  the  ground  that 
the  language  of  the  statute  was  not  broad 
enough  to  cover  such  a  claim,  but  that  by 
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imposes  upon  an  incorpDiuted  city  the  abso- 
lute duty  of  performing  some  act  which  the 
state  may  lawfully  perform,  and  pertaining 
to  the  administration  of  government,  the 
city,  in  the  performance  of  that  duty,  may 
be  clothed  with  the  immunities  belonging 
to  the  mere  agent  of  the  state;  but  when 
the  city  is  merely  authorized  by  way  of  spe- 
cial privilege  to  perform  such  an  act  in 
part  for  its  corporate  benefit,  and  the  bene- 
fit of  its  inhabitants,  the  city  is  not  clothed 
with  these  immunities,  and  is  liable  to  be 
sued  for  injuries  inflicted  through  its  negli- 
gence in  the  performance  of  such  an  act.'' 
In  Reed  v.  Syracuse,  83  Neb.  713,  120  N. 
W.  180,  we  said:  ''Villages  that  lawfully 
engage  in  commercial  enterprises  are  liable 
to  the  public  the  same  as  individuals."     In 


Esberg-Gunst  Cigar  Co.  v.  Portland,  34  Or. 
282,  43  L.R.A.  436,  75  Am.  St.  Rep.  661, 
55  Pac.  961,  it  is  held:  "When  a  city  volun- 
tarily undertakes  to  construct  and  maintain 
waterworks  in  pursuance  of  statutory  au- 
thority, for  its  own  private  emolument  and 
advantage,  the  works  belong  to  it  in  its 
private,  rather  than  in  its  public  or  govern- 
mental, capacity,  though  the  public  may  de- 
rive a  common  benefit  therefrom,  and  the 
city  is  therefore  answerable  to  persons  in- 
jured by  negligence  in  the  construction  or 
maintenance  of  such  works."  In  the  opinion 
it  is  said:  "But  when  a  special  power  or 
privilege  is  conferred  upon  or  granted  to  a 
municipal  corporation,  to  be  exercised  for 
its  own  advantage  or  emolument,  and  not  as 
a   mere  governmental   agency,   it  is   liable 


its  title  the  statute  was  restricted  to  ac- 
tions for  "damages  to  persons  injured  on 
streets  or  other  public  grounds."  For  the 
same  reason  the  provision  was  held  in 
Megins  v.  Duluth,  97  Minn.  23,  106  N.  W. 
89,  to  be  inapplicable  to  an  action  against 
a  city  for  damages  for  negligence  in  allow- 
ing water  to  escape  from  a  defective  water 
pipe  and  flow  upon  plaintifl^s  abutting 
property. 

The  defect,  however,  was  cured  by  re- 
vision of  the  statute,  and  it  was  subse- 
quently held  that  the  provision  applied  to 
a  claim  for  personal  injuries  sustained  by 
one  on  private  property  as  the  result  of 
blasting  operations  by  the  defendant  in 
the  street.  Mitchell  v.  Chisholm,  116  Minn. 
323,  133  N.  W.  804,  1  N.  G.  C.  A.  199. 

Claims  of  state  and  of  other  public  bodies. 

In  an  action  by  the  state  auditor  general 
to  recover  the  expense  of  sending  the 
state  militia  to  aid  the  civil  authorities 
of  a  county,  and  involving  also  the  lia- 
bility of  the  county  for  unpaid  state  taxes, 
it  was  held  that  the  provision  of  the  Consti- 
tution giving  the  board  of  supervisors  ex- 
clusive power  to  adjust  all  claims  against 
the  county  had  no  application  to  claims  by 
the  state.  Auditor  General  v.  Bay  County, 
106  Mich.  662,  64  N.  W.  670. 

A  claim  by  a  city  ag^ainst  the  county  for 
fees  in  respect  of  certain  criminal  cases 
has  been  held  not  to  be  within  a  general 
provision  that  no  action  shall  be  brought 
on  any  "unliquidated  demand"  until  the 
same  has  been  presented  to  the  board  of 
supervisors,  there  being  another  special 
provision  in  relation  to  fees.  Des  Moines 
V.  Polk  County,  107  Iowa,  625,  78  N.  W. 
249. 

The  requirement  that  an  itemized  ac- 
count must  be  presented  to  the  board  of 
county  commissioners  does  not  apply  to 
the  claim  of  a  ci<^  against  a  county  for 
tax  money  which  it  is  the  absolute  duty 
of  the  county  treasurer  to  pay  over  to  the 
city.  Ferpus  Falls  v.  Otter  Tail  County, 
88  Minn.  346,  93  N.  W.  126. 

A  claim,  based  on  statute,  against  a  new- 
60  L.R.A.(N.S.) 


ly  created  county  for  the  latter's  propor- 
tionate part  of  the  indebtedness  of  the 
parent  county  as  it  e^Asted  at  the  date  of 
the  creation  of  the  new  county,  is  not 
within  a  statute  providing  in  effect  that 
no  suit  shall  be  brought  against  a  county 
unless  the  "claim"  is  first  presented  to  and 
rejected  by  the  commissioners'  court  of  the 
county.  Mills  County  v.  LAmpasas  County,^ 
90  Tex.  603,  40  S.  W.  403;  Brewster  County^ 
V,  Presidio  County,  19  Tex.  Civ.  App.  6S, 
28  S.  W.  213,  216.  The  decisions  were  based 
not  only  upon  the  terms  of  the  statute  cre- 
ating the  liability,  but  upon  the  general 
proposition  that  requirement  as  to  presen- 
tation relates  only  to  ordinary  claims 
against  the  county.  These  cases  in  effect 
overrule  an  earlier  decision  to  the  contrary 
in  Presidio  County  v.  Jeff  Davis  County, 
13  Tex.  Civ.  App.  115,  35  S.  W.  177. 

In  Lincoln  County  v.  Oneida  County,  80 
Wis.  267,  60  N.  W.  344,  a. like  result  was 
reached  under  a  statute  requiring  presenta- 
tion in  case  of  "any  account,  demand,  or 
cause    of   action      .  .   except    upon    a 

county  order/'  upon  the  ground  that  the 
provisions  of  the  act  dividing  the  counties 
were  exclusive,  and  did  not  contemplate 
any  presentation  of  claim  or  other  procedure 
not  expressly  provided  for,  and  were  incon- 
sistent with  tlie  requirement  as  to  presen- 
tation. But  see  Jackson  County  v.  La 
Crosse  County,  13  Wis.  490.  In  Perkins 
County  V.  Keith  County,  68  Neb.  323,  78 
N.  W.  630,  the  decision  was  based  upon 
the  ground  that  the  amount  of  the  liability 
having  been  fixed  by  an  agreement  of  the 
commissioners,  there  was  nothing  which 
could  be  done  by  a  board  of  auditors. 

An  action  by  the  state  against  a  county 
for  taxes  collected  in  an  unorganized  county 
was  held  in  Bunker  v.  Taylor,  13  S.  D.  433, 
83  N.  W.  655,  to  be  one  where  purely  equi- 
table relief  was  sought  within  a  statute 
prohibiting  an  action  against  a  county  un- 
til the  same  has  been  presented  to  the 
board,  provided  that  the  action  shall  not 
apply  to  cases  "where  purely  equitable  re- 
lief is  sought." 

But  it  has  been  held  that  a  claim  of  one 
county  against  another  for  pauper   money 
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to  the  same  exient  as  an  individual  or  a 
private  corporation  for  negligence  in  manag- 
ing or  dealing  with  the  property  rights  or 
franchises  held  by  it  under  such  grant.''  In 
Kew  Orleans  v.  Kerr,  60  La.  Ann.  413,  69 
Am.  St.  Rep.  442,  23  So.  384,  it  is  held: 
"A  municipal  corporation,  with  respect  to 
the  private  character  of  its  powers  and  ob- 
ligations, represents  the  pecuniary  and  pro- 
prietary interests  of  individuals;  and  the 
rules  which  govern  the  responsibility  of  in- 
dividuals are  properly  applicable."  In 
State  Journal  Printing  Go.  v.  Madison,  148 
Wis.  396,  134  N.  W.  909,  it  is  said:  "In 
fumiahing  water  to  private  consumers,  the 
city  is  acting  in  a  private  business  capacity, 
and  not  in  its  governmental  capacity;  and 
it  is  bound  to  exercise  ordinary  care;  name- 


ly, that  reasonable  degree  of  care  in  view 
of  the  dangers  involved  which  the  great 
mass  of  ordinarily  prudent  persons,  en- 
gaged in  the  same  or  similar  business,  would 
and  do  exercise  under  like  circumstances. 
For  any  failure  to  exercise  this  degree  of 
care,  proximately  causing  injury  to  an- 
other, the  city  is  liable  to  the  same  extent 
that  a  private  person  or  a  corporation  oper- 
ating a  waterworks  system  is  liable;  no 
more  and  no  less."  In  Relyea  v.  Toma- 
hawk Paper  k  Pulp  Co.  102  Wis.  301,  72 
Am.  St.  Rep.  878,  78  N.  W.  412,  it  is  said: 
"The  difference  between  a  statute  requiring 
notice  to  be  served,  as,  for  example,  §  1339, 
Rev.  Stat.  1878,  as  a  condition  of  a  right  to 
damages  for  an  injury  through  failure  of 
duty  on  the  part  of  a  municipality  to  keep 


is  within  a  requirement  as  to  "unliquidated 
demands"  ( Cerro  Gordo  County  v.  Wright 
(  ounty,  50  Iowa,  430) ;  or  "all  demands  and 
accounts"  (Lawrence  County  v.  Brookhav- 
en,  51  Miss.  68).  And  so  claims  by  a  city 
against  a  county  in  respect  of  the  latter's 
statutory  liability  for  a  proportionate  part 
of  certain  expenditures  have  been  held  to 
be  within  a  requirement  that  all  claims 
mast  be  presented,  there  being  nothing  to 
the  contrary  in  the  statute  creating  the  lia- 
bility. State  ex  rel.  Mobile  v.  Revenue  & 
Road  Comrs.  —  Ala.  — ,  61  So.  814. 


Requirement   relating   specifically  to   "per- 
sonal injuries;"  action  for  death. 

A  statute  requiring  notice  before  an  ac- 
tion for  damages  for  "personal  injuries" 
applies  to  the  claim  of  a  husband  for  loss 
of  services  of  his  wife  as  a  result  of  per- 
sonal injuries.  Kellogg  v.  New  York,  15 
App.  Div.  326,  44  N.  Y.  Supp.-  30,  2  Am. 
Neg.  Rep.  43. 

The  same  provision  has  also  been  held  to 
apply  to  the  claim  of  an  administrator  for 
damages  from  death  resulting  from  per- 
sonal injuries.  Crapo  v.  Syracuse,  183  N. 
Y.  395,  76  N.  E.  466,  19  Am.  Neg.  Rep. 
429  (O'Brien,  J.,  dissenting  as  to  this 
point) ;  Conway  v.  New  York,  139  App. 
Div.  446,  124  N.  Y.  Supp.  660.  And  a  claim 
for  death  is  within  a  statute  providing 
that  "in  all  cases  of  personal  injuries 
.  .  .  no  suit  shall  be  brought  .  .  ." 
unless  notice  is  given.  Sachs  v.  Sioux  City, 
109  Iowa,  224,  80  N.  W.  336. 

But  a  contrary  result  was  reached  in 
Prouty  V.  Chicago,  250  111.  222,  95  N.  E. 
147,  holding  that  a  claim  for  death  was 
not  within  a  provision  requiring  notice  as 
a  condition  of  an  action  by  any  person  for 
*'an  injury  to  his  person,"  that  provision 
being  part  of  a  statute  entitled,  "An  Act 
Concerning  Suits  at  Law  for  Personal  In- 
juries and  against  Cities,  Villages,  and 
Towns."  That  case  was  followed  in  Devine 
V.  Chicago,  166  111.  App.  17. 

And  so  in  Minnesota,  it  has  been  held 
that  an  action  by  a  personal  repcesentative 
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for  the  death  of  a  person  is  not  within  the 
statutory  provision  that  no  action  shall  be 
maintained  against  the  city  of  St.  Paul 
"on  account  of  any  injuries  received  .  .  ." 
unless  notice  is  given  as  therein  provided. 
Orth  V.  Belgrade,  87  Minn.  237,  91  N.  W. 
843,  12  Am.  Neg.  Rep.  294.  It  was  so  held 
notwithstanding  that  the  time  for  giving 
notice  had  expired  before  the  death  of  the 
injured  person. 

Similar  phraseology  in  charter  provisions 
limiting  the  time  for  bringing  actions 
against  the  city  was  held  not  to  cover  an 
action  for  death.  Maylone  v.  St.  Paul,  40 
Minn.  406,  42  N.  W.  88;  Senecal  v.  West 
St.  Paul,  111  Minn.  253,  126  N.  W.  826. 

So,  a  claim  for  death  has  been  held  not 
to  be  within  a  statute  requiring  presenta- 
tion to  a  city  of  all  claims  for  damages 
arising  through  the  negligence  of  any  city 
or  town  authorities,  within  a  certain  time 
"after  the  happening  of  such  injury  or 
damages,"  and  providing  that  no  action 
shall  be  maintained  against  the  city  "for 
injury  to  person  or  property,"  unless  the 
claim  is  so  presented.  Brown  v.  Salt  Lake 
City,  33  Utah,  222,  14  L.R.A.(N.S.)  619, 
126  Am.  St.  Rep.  828,  93  Pac.  570,  14  Ann. 
Cas.  1004. 

And  the  same  is  held,  at  least  where  the 
death  of  the  injured  person  occurs  before 
the  expiration  of  the  time  allowed  for  no- 
tice under  the  Wisconsin  statute,  §  1339. 
McKeigue  v.  Janesville,  68  Wis.  50,  31  N. 
W.  298;  Laconte  v.  Kenosha,  149  Wis.  343, 
135  N.  W.  843.  In  the  McKeigue  Case  the 
court  suggested  that  perhaps  the  result 
would  have  been  different  if  the  injured 
person  had  lived  until  the  expiration  of 
the  time  for  notice,  without  giving  such 
notice.  It  does  not  appear  in  the  Laconte 
Case  whether  the  injured  person  survived 
the  period  for  notice  or  not. 

As  stated  in  the  Laconte  Case,  the  court 
in  Carpenter  v.  Rolling,  107  Wis.  659, 
83  N.  W.  953,  where  a  notice  was  served, 
passed  upon  its  sufficiency,  without  sug- 
gesting that  notice  was  not  necessary,  there 
apparently  being  no  suggestion  of  that 
question.  Cases  of  that  kind  are  not  within 
uie  scope  of  the  notie. 
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its  highways  in  a  proper  state  of  repair, 
and  a  statute  requiring  such  a  notice  to  be 
served  as  a  condition  of  recovery  for  in- 
juries to  an  employee  through  actionable 
negligence  of  his  employer,  is  that  the  for- 
mer is  a  condition  of  the  right  to  damages 
and  the  remedy  to  recover  the  same  as  well, 
while  the  latter  is  a  condition  acting  on  the 
remedy  alone;  the  right  not  being  dependent 
on  the  statute  at  all.  Such  difference  is 
well  defined  in  the  books,  and  universally 
recognized.  In  Smith  v.  Cleveland,  17  Wis. 
656,  it  is  said,  in  effect,  that  the  difference 
between  laws  that  the  legislature  may 
change  at  will,  and  those  which  the  Con- 
stitution protects  from  interference  to  the 
prejudice  of  vested  rights,  is  that  under 
the  former  the  right  is  dependent  on  the 


Suits    in    equity;    prayer    for    other    than 

money  relief. 

A  provision  of  statute  or  charter,  though 
broad  enough  to  cover  claims  arising  from 
tort,  does  not  apply  to  a  suit  on  the  equity 
side  of  the  court  for  relief  from  wrongful 
acts  in  the  nature  of  a  continuous  trespass 
or  nuisance,  although  there  is  a. prayer  for 
damages  incidental  to  the  equitable  pre- 
ventive relief  prayed  for.  Sammons  v. 
Gloversville,  176  N.  Y.  346,  67  N.  E.  622; 
Ahrens  v.  Rochester,  97  App.  Div.  480,  80 
N.  Y.  Supp.  744;  Gerow  v.  Liberty,  106 
App.  Div.  357,  94  N.  Y.  Supp.  949;  Lamay 
V.  Fulton,  109  App.  Div.  424,  96  N.  Y.  Supp. 
703;  Lonsdale  Co.  v.  Woonsocket,  25  R.  I. 
428.  66  Atl.  448. 

The  decision  in  Knox  v.  New  York,  56 
Barb.  404,  that  notice  is  necessary  as  a 
condition  of  recovery  for  damages  from  a 
nuisance,  even  though  the  suit  is  in  equity, 
would  seem  to  have  been  overruled  bv  the 
cases  above  cited.  In  Duryea  v.  New  York, 
26  Hun,  120,  holding  that  notice  was  neces- 
sary as  a  condition  of  recovery  of  damages 
consequent  on  the  discharge  of  water  and 
sewage  upon  the  land  of  the  plaintiff,  the 
action  was  at  law. 

But  the  mere  fact  that  a  sewer  was  in 
a  highway  does  not  bring  the  claim  of  one 
injured  therein  because  of  the  failure  to 
guard  the  walls  thereof,  within  a  require- 
ment of  notice  as  to  all  claims  for  injury 
to  person  or  property  caused  by  defects  in 
any  of  the  ''highways,  streets,  alleys,  side- 
walks, cross  walks,  or  public  places  of  the 
city."  McTntee  v.  Middletown,  80  App.  Div. 
434,  81  N.  Y.  Supp.  124. 

So,  a  statute  requiring  presentation  of 
"claims"  against  counties  to  the  board  of 
commissioners  before  suit  can  be  brought 
does  not  apply  to  suits  to  enjoin  interfer- 
ence with  water  rights  or  to  quiet  title  to 
real  estate.  Kiser  v.  Douglas  County,  70 
Wash.  242,  41  L.R.A.(N.S.)  1066,  126  Pac. 
622.  The  court  said  that  while  it  had  been 
held  in  that  state  that  similar  statutes 
were  broad  enough  to  cover  demands  of 
every  kind  or  nature,  including  claims  aris- 
incf  out  of  tort,  yet  tlie  sta&te  seems  to 
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law,  and  under  the  latter  the  right  itself 
is  independent  of  the  law.  The  subject  was 
recently  discussed  in  Schaefer  v.  Fond  du 
Lac,  99  Wis.  333,  41  L.R.A.  287,  74  N.  W. 
810;  Daniels  v.  Racine,  98  Wis.  649,  74 
N.  W.  663,  where  it  is  said  that  a  right 
given  by  statute  may  be  changed  by  adding 
new  conditions,  or  wholly  taken  away  by 
statute.  There,  as  in  most  cases  of  the 
kind,  the  right  of  action  was  spoken  of  as 
synonymous  with  the  right  itself,  and  prop- 
erly so.  If  the  distinction  be  not  kept  in 
mind  between  statutory  and  common-law 
rights,  where  the  court  speaks  regarding  a 
condition  of  the  former  as  precedent  to  a 
right  of  action  therefor,  it  will  be  taken  as 
meaning  that  the  condition  is  in  the  nature 
of  a  limitation  acting  on  the  remedy  alone." 


imply  that  only  such  claims,  demands,  and 
accounts  as  are  capable  of  being  audited, 
and  upon  which  warrants  may  be  drawn, 
come  within  its  purview.  The  court  ob- 
served that  the  question  for  presentation  to 
the  board  in  the  instant  case  was  not 
"alone"  that  of  legal  liability  for  past 
trespasses,  but  to  restrain  its  future  eon- 
duct  and  to  quiet  title  to  property.  There 
is  otherwise  no  indication  as  to  whether 
presentation  of  a  claim  would  be  necessary 
to  support  a  recovery  of  money  damages 
as  an  incident  of  such  an  action. 

In  Pinkum  v.  Eau  Claire,  81  Wis.  301, 
61  N.  W.  650,  a  claim  for  money  damages 
was  united  with  a  prayer  for  equitable  re- 
lief, and  one  of  the  grounds  of  a  demurrer 
was  noncompliance  with  a  charter  provision 
requiring  presentation  of  claims  and  de- 
mands te  the  common  council  before  suit. 
The  court  said:  "What  effect  this  provision 
may  have  upon  the  claim  for  damages  is 
not  necessary  to  be  determined.  It  plainly 
is  inapplicable  to  an  action  for  equitable 
relief,  and  hence  cannot  serve  as  ground 
for  demurrer  to  the  entire  complaint." 
Davis  V.  Appleton,  109  Wis.  580,  86  N.  W. 
616,  follows  this  case,  although  the  relief 
sought  there  was  a  perpetual  injunction 
only,  and  no  prayer  for  damages  was 
joined. 

In  Hutchinson  v.  Rochester,  92  Hun, 
393,  36  N.  Y.  Supp.  766,  it  was  held  that 
an  action  to  compel  a  city  treasurer  to 
accept  money  paid  into  court  after  hav- 
ing been  tendered  to  him  and  refused  did 
not  assert  a  claim  which  was  required  to 
be  presented  before  suit  by  a  charter  pro- 
vision applicable  to  a  "claim,  debt,  or  de- 
mand." 

Nor  is  injunction  to  restrain  a  county 
commissioner  from  opening  a  road  through 
the  complainant's  premises  within  a  statute 
providii{g  that  no  action  can  be  maintained 
upon  a  money  demand  against  a  county 
until  the  claim  is  present^  to  the  county 
commissioners  and  disallowed.  Champion 
V.  Sessions,  1  Nev.  478. 

An  action  in  trespass  to  quiet  title 
against  a  county  is  not  within  a  statute  in 
relation    to    the    presentation    of    claima. 
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The  right  of  a  senrant  to  recover  damages 
for  an  injury  resulting  from  the  negligence 
of  his  master  ia  not  dependent  upon  the 
statote.  It  is  a  common-law  right.  A 
right  bj  statute  to  compensation  for  injur- 
ies can  be  granted  upon  condition.  That 
right  may  be  changed  or  taken  away  entire- 
ly in  the  discretion  of  the  l^islature.  Such 
rights  are  not  the  subject  of  constitutional 
protection,  but  depend  solely  upon  the  legis- 
lative will;  but  a  common-law  right  is  in- 
dependent of  statute  and  is  the  subject  of 
constitutional  protection.  Relyea  v.  Toma- 
hawk Paper  &  Pulp  Co.  supra. 

In  the  light  of  the  above  authorities,  we 
eonclude  that,  in  the  installation  and  man- 
agement of  its  waterworks  system,  defend- 
ant most  be  treated  as  a  private  corporation 

Bowie  County  v.  Powell,  —  Tex.  Civ.  App. 
^,  M  S.  W.  237.  It  was  alleged  in  the 
petition  that  the  claim  for  the  damages 
set  up  had  been  presented  to  the  county 
court  and  disallowed. 

A  South  Dakota  statute  requiring  pre- 
sentation of  claims  against  a  county  before 
suit  excepted  "cases  where  purely  equitable 
relief  is  sought."  It  was  held  in  State  t. 
Pennington  County,  13  S.  D.  430,  83  N.  W. 
563,  that  the  exception  applied  to  an  action 
to  compel  an  accounting  for  the  state's 
proportionate  share  of  certain  taxes  which 
the  county  had  collected  and  applied  solely 
to  its  own  use. 

But  where,  under  Code  practice,  an  action 
was  brought  for  equitable  relief,  and  the 
plaintiff,  abandoning  her  alleged  equitable 
ri^ts,  sought  to  assert  a  claim  for  damages 
apon  the  same  complaint,  it  was  held  a 
sufficient  objection  to  her  claim  that  it  had 
not  been  presented  to  the  common  council 
ih  eompliance  with  a  charter  provision. 
Bigelow  v.  Los  Angeles,  141  Cal.  503,  75 
Pac.  111. 

Omaha  t.  Clarke,  66  Neb.  33,  92  N.  W. 
146,  w^  a  suit  in  equity  for  the  reforma- 
tion of  a  mistake  in  the  name  of  the  plain- 
tiff, in  a  formal  award  for  property  taken 
for  public  use,  made  at  the  instance  of  the 
city  and  with  the  approval  of  its  authori- 
ties. It  was  held  that  the  court,  having 
obtained  jurisdiction  of  the  subject-matter, 
had  power  to  go  on  and  grant  complete 
relief  by  entering  a  judgment  for  the 
amount  of  the  damages,  even  though  no 
claim  of  that  nature  had  ever  been  filed 
with  the  city  clerk  under  the  charter  pro- 
vision requiring  claims  against  the  city  to 
be  filed  More  suit. 

Under  the  reformed  procedure  in  Eng- 
land which  made  it  possible  for  some  ac- 
tions to  result  either  in  equitable  relief  or 
in  a  recovery  based  upon  a  common-law 
cause  of  action,  according  as  the  proof 
mi^t  develop  a  case  for  one  or  the  other, 
some  difficult  was  experienced  in  determin- 
ing what  cases  were  within  the  exception 
that  the  filing  of  notice  of  a  claim  for 
eqnitable  relid  is  not  a  condition  prece- 
dent to  suit.  A  number  of  the  English  cases 
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engaged  in  purely  business  enterprise,  as 
separate  and  distinct  from  the  performance 
of  its  governmental  functions  and  corporate 
duties  as  if  it  were  not  a  municipal  cor- 
poration at  all,  and  that  its  liability  to 
plaintiff  must  be  determined  solely  under 
the  law  and  procedure  applicable  to  a  pri- 
vate corporation  and  its  employee.  So  con- 
struing the  duties  and  relations  of  the  par- 
ties, we  hold  that  defendant  is  answerable 
to  plaintiff  for  any  negligence  on  the  part 
of  the  former  which  resulted,  without  fault 
of  the  latter,  in  an  injury  to  his  damage, 
and  that  plaintiff  has  a  right  to  prosecute 
his  action  for  such  damage,  if  any  there 
be,  vnthin  the  same  time  and  in  the  same 
manner  as  any  other  employees  similarly 

deal  with  this  question,  which  seems  to 
depend  for  its  solution  upon  a  determina- 
tion of  the  ''real"  nature  of  the  claim.  See, 
for  example,  Flower  v.  Low  Leyton  Local 
Board,  46  L.  J.  Ch.  N.  S.  621,  L.  R.  6  Ch; 
Div.  347,  36  L.  T.  N.  S.  760,  26  Week.  Rep. 
545;  Chapman  v.  Auckland  Union,  58  L. 
J.  Q.  B.  N.  S.  504,  L.  R.  23  Q.  B.  Div.  204, 
61  L.  T.  N.  S.  446,  63  J.  P.  820. 

The  general  rule  applies  in  America,  that 
claims  for  other  than  money  relief  do  not 
have  to  be  presented,  is  also  law  in  Eng- 
land. For  example,  see  Atty.  Gen.  v.  Hack- 
ney Bd.  of  Works,  44  L.  J.  Ch.  N.  S.  546, 
L.  R.  20  Eq.  626,  33  L.  T.  N.  S.  244 ;  Foat 
V.  Margate  Corp.  62  L.  J.  Q.  B.  N.  S.  711, 
L.  R.  11  Q.  B.  Div.  299,  47  J.  P.  539.  In 
view  of  the  difference  in  local  conditions, 
no  attempt  has  been  made  to  cover  the 
English  cases  in  this  note. 

Contracts;  judgments. 

There  are  but  few  cases  discussing  the 
question  whether  the  requirement  as  to 
presentation  or  notice  applies  to  claims 
resting  in  contract;  doubtless  because  the 
statutes  are  ffenerally  so  framed  as  to  clear- 
ly cover  such  claims. 

In  International  Contract  Co.  v.  Seattle, 
69  Wash.  390,  125  Pac.  162,  the  judge  writ- 
ing the  opinion,  while  expressine  his  own 
view  that  claims  for  damages  arising  from 
breach  of  contract  were  not  intended  to  be 
covered  by  a  provision  of  a  charter  requir- 
ing ''all  claims  for  damages  against  the 
city"  to  be  presented  to  the  city  council 
and  filed  with  the  clerk,  and  declaring, 
inter  aUa^  that  all  claims  for  damages  must 
accurately  locate  and  describe  the  defect 
that  caused  the  injury,  said  it  had  been 
established  by  other  cases  that  that  pro- 
vision covered  claims  for  breach  of  con- 
tract as  well  as  those  founded  on  tort. 
And  that  position  was  adhered  to  on  re- 
hearing (74  Wash.  662,  134  Pac.  602)  where 
the  court  said  that  the  test  is  whether  proof 
of  the  contract  and  a  breach  thereof  would 
make  out  a  prima  facie  case;  if  so,  no 
claim  need  be  filed;  if  proof  of  damages 
I  independent  of  the  contract  must  be  made, 
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injured  would  have  a  right  to  prosecute  an 
action  for  damages  under  like  conditions. 
In  none  of  the  cases  cited  by  defendant 
was  the  municipal  corporation  acting  in  a 
private  capacity  in  a  purely  business  enter- 
prise. In  Lincoln  v.  Grant,  38  Xcb.  360,  56 
N.  W.  995,  the  action  was  for  damages 
caused  by  a  change  of  grade.  In  Nothdurft 
V.  Lincohi,  75  Neb.  76,  105  N.  W.  1084,  the 
action  was  for  damages  by  reason  of  a  de- 
fective sidewalk.  In  Dayton  v.  Lincoln,  39 
Neb.  74,  67  N.  W.  764,  it  was  a  change  of 
grade.  In  Dovey  t.  Plattsmouth,  52  Neb. 
642,  73  N.  W.  11,  it  was  the  location  and 
construction  of  a  storm  sewer.  Foxworthy  v. 
Hastings,  26  Neb.  133,  41  N.  W.  132  (errone- 
ously cited  in  the  brief  as  46  Neb.  700),  was 
a  sidewalk  case.     In  Reeder  v.  Omaha,  73 


Neb.  845,  103  N.  W.  672,  the  question  was 
the  grading  of  a  street  in  such  a  manner  aa 
to  form  a  pond  in  which  the  infant  son  of 
Reeder  was  drowned.  In  Reining  v.  Buffalo, 
102  N.  Y.  308,  6  N.  E.  792,  it  was  the  erec- 
tion of  an  embankment  by  the  city, — a  case 
of  street  improvement.  In  Collins  v.  Spo- 
kane, 64  Wash.  153,  35  L.R.A.(N.S.)  840, 
116  Pac.  663,  2  N.  C.  C.  A.  38,  it  was  negli- 
gence in  maintaining  a  foot  bridge  on  the 
public  street.  In  Walters  v.  Ottawa,  240 
lU.  259,  88  N.  E.  651,  it  was  a  defective 
sidewalk.  In  Nichols  v.  Minneapolis,  30 
Minn.  546,  16  N.  W.  410,  it  was  an  injury 
to  plaintiff's  horse  by  a  defect  in  the  street. 
In  Postel  V.  Seattle,  41  Wash.  432,  83  Pac 
1025,  it  was  a  change  of  gprade.  In  Con- 
don V.  Chicago,  249  111.  596,  94  N.  E.  976, 


the  case  falls  within  the  charter,  and  the 
claim,  must  be  presented. 

See  also  Sheafe  v.  Seattle,  18  Wash.  298, 
51  Pac.  385,  which  was  overruled  by  Jurey 
▼.  Seattle,  60  Wash.  272,  97  Pac.  107. 

But  county  bofids  issued  under  special 
acts  have  been  held  not  to  be  within  a  pro- 
vision that  no  suit  may  be  brought  against 
a  county  until  the  "claim  or  demand"  has 
been  presented  to  the  commissioners'  court. 
Commissioners  Ct.  v.  Rather,  48  Ala^  433; 
Greene  County  v.  Daniel,  102  U.  S.  187,  26 
L.  ed.  99  (following  Alabama  decisions) .  In 
the  last  case  the  court  observed  that  the 
claim  was,  to  all  intents  and  purposes, 
audited  by  the  court  when  the  bonds  were 
issued. 

And  so  sections  referring  to  "claims  and 
accounts"  apply  only  to  unliquidated  claims 
and  accounts,  and  do  not  apply  to  bonds 
and  coupons.  Lincoln  County  v.  Luning, 
133  U.  S.  529,  33  L.  ed.  766,  10  Sup.  Ct. 
Rep.  363;  Vincent  v.  Lincoln  County,  62 
Fed.  705;  Sutro  v.  Lincoln  County,  62  Fed. 
708;  Lorsbach  v.  Lincoln  Countv,  94  Fed. 
963. 

County  bonds,  warrants,  or  orders 
have  been  held  not  to  be  within  require- 
ments of  presentation  to  auditing  boards  in : 
Lyell  V.  Lapeer  County,  6  McLean,  446, 
Fed.  Cas.  No.  8,618;  Johnson  v.  Wakulla 
County,  28  Fla.  720,  9  So.  690;  Clapp  v. 
Cedar  County,  5  Iowa,  15,  68  Am.  Dec.  678 ; 
Ayres  v.  Thurston  County,  63  Neb.  96,  88 
N.  W.  178;  Parker  v.  Saratoga  County,  106 
N.  Y.  392,  13  N.  E.  308;  Cumberland  County 
V.  Randolph,  89  Va.  614,  16  S.  E.  722; 
Savage  v.  Crawford  County,  10  Wis.  49 
(where  statutes  expressly  excepted  orders). 

In  Shinbone  v.  Randolph  County,  56  Ala. 
183,  the  rule  in  Alabama  was  said  to  be 
that  unless  the  statute  under  which  the 
bonds  were  issued  fixed  definitely  their 
validity  and  amount,  presentation  to  the 
commissioners  for  allowance  was  necessary 
before  action  could  be  brought;  while,  on 
the  other  hand,  if  the  amount  and  validity 
of  the  bonds  were  fixed  by  the  statute,  man- 
damus to  compel  payment  would  lie  at  once, 
without  either  presentation  to  the  commis- 
sioners or  the  recovery  of  a  judgment  on 
the  bonds. 
60  L.RJ^.(N.S.) 


*The  question  has  sometimes  arisen  as  to 
whether  or  not  liquidated  contract  claims 
as  such  were  without  a  requirement  appli- 
cable to  contract  claims  in  general.  In 
Perkins  County  v.  Keith  County,  58  Neb. 
323,  78  N.  W.  630,  where  there  was  prac- 
tically an  account  stated,  language  was 
used  which  might  indicate  that  such  w^as 
the  case.  Old  Second  Nat.  Bank  v.  Middle- 
town,  67  Minn.  1,  69  N.  W.  471,  is  an 
authority  squarely  opposed  to  this  proposi- 
tion. Of  course  where  the  statute  express- 
ly treats  of  "any  unliquidated  demand" 
tnere  would  seem  to  be  no  difficulty  (Des 
Moines  v.  Polk  County,  107  Iowa,  525,  78 
N.  W.  249),  as  the  principle,  empressio 
uniu8'e9olu9%o  alteriuB,  would  naturally 
apply. 

Recovery  upon  the  following  apparently 
liquidated  claims  was  defeated  because  of 
the  failure  to  present  them  for  allowance 
before  suit  was  instituted: 

— a  claim  for  money  paid  over  to  the  city 
comptroller  by  a  public  administrator  ea 
belonging  to  heirs  whose  names  were  un- 
known. Re  Rooney,  26  Misc.  106,  66  N.  Y. 
Supp.  856; 

— ^a  claim  for  fees  accruing  to  a  witness 
in  a  criminal  case.  First  Nat.  Bank  y. 
Custer  County,  7  Mont.  464,  17  Pac.  551; 

— a  claim  for  services  and  expenses  as 
sheriff  "indorsed,  'examined,  and  approved,' 
and  signed  by  the  judge."  Ilohman  v.  Comal 
County,  34  Tex.  36. 

In  Wynne  v.  Butte,  46  Mont.  417,  123 
Pac.  531,  it  was  held  that  a  statute  appli- 
cable to  contract  claims  did  not  have  any 
reference  to  a  claim  for  a  salary  which  is 
fixed  by  ordinance. 

But  in  State  ex  rel.  Banks  v.  Snohomish 
County,  18  Wash.  160,  51  Pac.  368,  such 
a  statute  was  held  applicable  to  a  claim 
for  salary  as  justice  of  the  peace. 

The  claim  of  an  employee  for  services  for 
which  no  salary  has  been  regularly  provid- 
ed by  law  must  of  course  be  presented  for 
allowance.  Re  Agar,  21  Misc.  145,  47  N. 
y.  Supp.  477.  See  also  Wright  v.  Wilmurt, 
44  Misc.  466,  90  N.  Y.  Supp.  90  (which  was 
a  case  of  wrongful  hiring) . 

Claims  of  a  special  character  for  which 
the  law  provides  specific  methods  of  pay- 
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it  was  the  falling  of  the  bank  of  a  ditch, 
— a  street  improvement  case.  The  discus- 
sion in  that  case  sustains  defendant's  con- 
tention; but,  in  so  far  as  it  does  so,  the 
discussion  is  dictum,  and  a  reading  of  the 
case  shows  a  want  of  due  consideration  of 
the  precise  question  here  involved.  It  will 
be  seen  that  the  cases  from  other  states 
above  cited  by  defendant,  like  the  decisions 
from  this  court  above  cited,  all  relate  to 
the  performance  by  a  municipal  corporation 
of  its  corporate  duties.  In  the  decision  of 
this  case  we  do  not  depart  from  the  rule 
announced  in  our  former  decisions  above 
cited.  On  the  contrary,  we  adhere  to  them, 
and  in  any  case  that  might  now  come  before 
us,  involving  the  corporate  duties  of  a 
municipal  corporation,  we  would  adhere  to 


the  rule  announced  in  those  cases;  but  they 
are  clearly  distinguishable  from  the  case  at 
bar. 

After  a  very  careful  consideration  of  the 
cabes  cited  by  the  parties  to  this  action,  and 
after  an  exhaustive  independent  examina- 
tion of  the  authorities,  we  have  reached 
the  conclusion  above  announced. 

The  judgment  of  the  District  Court  is 
therefore  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Hamer,  J.,  concurring: 

The  plaintiff  and  appellant  sued  the  city 
of  Lincoln  to  recover  damages  alleged  to  re- 
sult from  the  loss  of  part  of  his  hand.  He 
was  employed  as  a  servant  of  the  defendant, 
and  was  assisting  in  the  operation  of  one 


ment  are  held  not  to  be  within  provisions 
rpquiring  the  presentation  of  contract 
claims  generally.  Dale  County  v.  Gunter, 
46  Ala.  118;  De  Kalb  v.  Smith,  47  Ala.  407; 
Clear  Lake  Waterworks  Co.  v.  Lake  County, 
45  Cal.  90;  Morris  v.  State,  96  Ind.  597; 
Onondaga  County  v.  Amsterdam,  139  App. 
Div.    877,   124  N.  Y.    Supp.   658,  affirming 

64  Misc.  181,  117  N.  Y.  Supp.  1121;  Holt 
V.  Rockwall  County,  27  Tex.  Civ.  App.  366, 

65  S.  W.  389. 

A  trustee  charged  with  the  dutv  of  de- 
livering railroad  aid  bonds  as  tne  work 
progressed  may  include  a  claim  to  have  his 
compensation  adjusted  in  a  suit  for  the 
settlement  of  his  trust,  without  having  pre- 
hented  the  claim  to  the  counly  court,  not- 
withstanding the  provision  of  the  statute 
that  one  presenting  a  claim  before  the 
county  court  is  entitled  to  appeal  to  the 
circuit  court  from  an  order  rejecting  it. 
Mercer  County  v.  Pearson,  24  Ky.  L.  Kep. 
1368,  71  S.  W.  639. 

A  claim  for  money  illegally  borrowed  by 
county  officers,  whether  recovery  is  sought 
upon  the  theory  of  money  had  and  received 
or  an  implied  contract,  is  within  a  statute 
requiring  all  claims  against  the  county  to 
be  presented  for  payment.  Butts  County 
V.  Wright,  136  Ga.  697,  71  S.  E.  1046. 

An  action  on  an  implied  assumpsit  based 
on  waiver  of  conversion  is  within  a  reauire- 
ment  of  presentation  of  "all  claims''  for 
audit  and  allowance.  Detroit  v.  Michigan 
Paving  Co.  38  Mich.  368. 

A  claim  of  an  attorney  employed  by  the 
board  of  supervisors  for  disbursements  on 
account  of  the  county  must  be  presented  to 
the  county  board  of  audit.  Vincent  v. 
Nassau  County,  45  Misc.  247,  92  N.  Y.  Supp. 
32  (affirmed  in  110  App.  Div.  730,  96  N.  Y. 
Supp.  446). 

While  an  attorney's  claim  against  a 
county  for  -legal  services  in  collection  of 
taxes  must  be  filed  for  allowance  with  the 
county  board  as  a  preliminary  to  an  action 
against  the  county,  yet  if  he  collects  the 
money  upon  a  judgment,  he  has  an  equi- 
table lien  or  set-off  as  against  the  fund  to 
the  extent  of  the  reasonable  yalue  of  his 
M  L.RJL.(N.S.) 


services,  and  may  retain  the  same  and  pay 
over  the  balance  to  the  county.  Washing- 
ton County  V.  Clapp,  83  Minn.  512,  86  N. 
W.  776. 

If  an  action  can  be  maintained  against 
a  county  upon  a  judgment  at  all,  it  must 
first  be  presented  to  the  board  of  super- 
visors for  allowance,  under  a  statute  provid- 
ing that  no  person  shall  sue  a  county  in 
any  case  or  for  any  demand  unless  he  first 
presents  his  claim  or  demand  to  the  board 
of  supervisors  for  allowance,  and  that  if 
the  board  fails  or  refuses  to  allow  the  same, 
or  some  part  thereof,  the  claimant  may 
sue  the  counlr,  and  if  he  recovers  more  than 
the  board  allowed  or  ofl'ered  to  allow,  the 
board  shall  allow  the  amount  of  the  judg- 
ment and  costs.  Alden  v.  Alameda  County, 
43  Cal.  270.  So,  also.  Gunning  v.  Wyan- 
dotte County,  81  Kan.  708,  106  Pac.  999, 
on  rehearing  82  Kan.  218,  107  Pac.  634. 

But  where  the  judgment  is  based  upon 
a  claim  not  requiring  presentation,  such  as 
a  county  bond,  the  judgment  does  not  re- 
quire presentation,  Vincent  v.  Lincoln 
County,  62  Fed.  705;  Sutro  v.  Lincoln 
Oounly,  62  Fed.  708. 

« 

Miscellaneous. 

The  obligation  of  notice  imposed  by  a 
statute  which  makes  no  express  exceptions 
as  to  persons  applies  to  infants  as  well  as 
adults.  Peoples  v.  Valparaiso,  178  Ind. 
673,  100  N.  E.  70;  Madden  v.  Springfield, 
131  Mass.  441;  Winter  v.  Niagara  Falls, 
190  N.  Y.  198,  123  Am.  St.  Rep.  540,  82 
N.  E.  1101,  13  Ann.  Cas.  486.  But  see 
Murphy  v.  Ft.  Edward,  169  App.  Div.  471, 
144  N.  Y.  Supp.  451,  contra. 

Mental  incapacitation  was  conceded  to 
be  an  excuse  for  failure  to  serve  notice  in 
Bom  V.  Spokane,  27  Wash.  719,  68  Pac. 
386;  and  in  Rav  y.  St.  Paul,  44  Minn.  340, 
46  N.  W.  675,  by  express  exception  in  the 
act. 

The  decision  in  Warren  y.  Davis,  43 
Ohio  St.  446,  3  N.  E.  301,  that  a  claim  for 
personal  injuries  was  not  within  a  statute 
providing  that  "no  person  who  claims  dam- 
ages arising   from  any   cause*'   shall   com- 
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of  its  pumping  stations.  The  pumps  used 
were  operated  by  electricity,  and  the  hand 
was  injured,  as  claimed  in  the  petition,  by 
coming  in  contact  with  an  electric  switch. 
The  trial  court  sustained  a  general  de- 
murrer to  the  petition,  and  dismissed  the 
action. 

A  decision  of  the  case  necessitates  a  con- 
struction of  §  126,  art.  1,  chap.  13,  Gomp. 
Stat.  1911.  The  section  provides,  among 
other  things,  that  all  claims  against  the  city 
must  be  presented  in  writing,  verified  by 
the  claimant  or  his  agent,  stating  that  the 
same  is  correct,  reasonable,  just,  and  un- 
paid; that  no  claims  shall  be  allowed  un- 
less presented,  verified,  and  read  in  open 
council;  that  ''in  order  to  maintain  an  ac- 
tion for  an  unliquidated  claim,  it  shall  be 
necessary,  as  a  condition  precedent,  that  the 
party  file  in  the  office  of  the  city  clerk, 
within  thirty  days  from  the  time  such  right 


of  action  accrued,  a  statement  of  the  amount 
of  the  claim,  giving  full  name  of  the  claim- 
ant, the  time,  place,  nature,  circumstance, 
and  cause  of  the  injuiy  or  damage  com- 
plained of."  The  demurrer  seems  to  have 
been  sustained  because  of  the  absence  of 
an  allegation  in  the  petition  that  plaintiff 
had  filed  the  claim  with  the  city  clerk  with- 
in thirty  days  of  the  date  of  his  injury. 

The  petition  alleges  that  the  defendant  is 
a  city  of  the  first  class  existing  under  ar- 
ticle 1,  chap.  13,  Comp.  Stat.  1007;  that 
the  defendant  owned  and  operated  a  sys- 
tem of  waterworks  in  the  city  of  Lincoln 
through  which  it  furnished  water  to  the  in- 
habitants of  said  city  for  compensation; 
that,  as  a  part  of  said  water  system,  it 
maintained  station  houses,  wells,  pumps,  en- 
gines, and  other  machinery,  and  employed 
many  servants;  that  part  of  the  machinery 
and  pumps  was  operated  by  electricity  con- 


mence  a  suit  therefor  until  he  has  filed  a 
claim,  is  accounted  for  by  the  fact  that 
that  provision  was  part  of  a  statute  in  re- 
lation to  improvement  of  public  buildings 
and  streets,  and  the  allowance  and  adjust- 
ment of  claims  arising  in  connection  there- 
with. For  the  same  reason,  it  was  held  in 
Ironton  v.  Wiehle,  78  Ohio  St.  41,  84  N.  E. 
426,  that  the  provision  in  question  did  not 
apply  to  a  claim  for  damages  from  a  con- 
tinuing nuisance  created  by  the  munici- 
pality, not  such  as  would  naturally  follow 
from  the  improvement  of  a  street.  To  the 
same  effect  is  Scherer  v.  City,  8  Ohio  Dec. 
Reprint,  552. 

The  decisions  in  Bloom  t.  San  Francisco, 
64  Cal.  503,  3  Pac.  129;  Lehn  v.  San  Fran- 
cisco, 66  Cal.  76,  4  Pac.  965;  and 
Spangler  v.  San  Francisco,  84  Cal.  12,  18 
Am.  St.  Rep.  168,  23  Pac.  1091,  all  involv- 
ing damages  from  defective  sewers, — ^that 
presentation  of  the  claim  was  not  neces- 
sary, were  upon  the  ground  that  the  pro- 
vision of  §  4072  of  the  Political  Code  with 
reference  to  notice  was  inapplicable  to  the 
city  and  county  of  San  Francisco. 

In  Chick  v.  Newberry  &  Union  Counties, 
27  S.  C.  419,  3  S.  E.  787,  it  was  held  that 
a  claim  ex  delicto  against  a  county,  aris- 
ing from  negligence  in  respect  of  a  bridge, 
was  not  a  simple  "county  claim"  within  the 
meaning  of  the  decision  in  Jennings  v. 
Abbeville  County,  24  S.  C.  648,  which  should 
have  been  preferred  originally  before  the 
county  commossi oners,  and  could  only  get 
into  the  court  of  common  pleas  by  appeal. 
The  court  observed  that  it  would  be  against 
all  principles  and  analogies  of  law  for  the 
county  commissioners  to  be  judges  in  their 
own  case. 

In  Galesburg  t.  Benedict,  22  111.  App. 
Ill,  holding  that  a  claim  need  not  be  pre- 
sented in  a  suit  or  demand  prior  to  an 
action  in  trespass  for  unliquidated  damages 
on  account  of  an  injury  from  a  defective 
sidewalk,  the  language  of  the  statute  does 
not  appear. 
50  L.R.A.(N.S.) 


It  has  been  held,  where  two  clauses  oc- 
cur, one  treating  of  claims  for  personal  in- 
juries, and  prescribing  the  manner  but  not 
the  time  for  presentation,  and  one  treating 
of  claims  arising  out  of  n^ligence,  that 
claims  for  personal  injuries  are  not  ex- 
cepted from  the  provisions  of  the  latter 
clause  relative  to  tne  time  for  presentation. 
Wood  worth  v.  Kalamazoo,  135  Mich.  233, 
97  N.  W.  714. 

A  salary  fixed  by  ordinance  under  au- 
thority of  the  charter  is  within  the  excep- 
tion of  the  charter  provision  requiring  the 
presentation  to  an  auditing  committee  of 
"all  claims  and  demands  of  whatever  na- 
ture except  salaries  of  city  officers,  as  fixed 
by  this  charter."  State  ex  rel.  Dudley  v. 
Daggett,  28  Wash.  1,  68  Pac.  340. 


— negligence. 

"Personal  injuries  arising  from  •  •  . 
negligence,"  refers  to  negligent  nonaction 
as  well  as  to  negligent  action,  and  applies 
to  injuries  caused  by  the  falling  of  a  tree 
permitted  to  remain  in  the  highway  in  a 
rotten,  infirm,  and  unsafe  condition,  not- 
withstanding the  complaint  proceeded  upon 
the  thcorv  of  a  nuisance.  Kellv  v.  New 
York,  19  Misc.  257,  26  N.  Y.  Civ.  Proa  Rep. 
123,  44  N.  Y.  Supp.  217. 

A  fine  for  "neglect  for  any  period  of 
time,"  within  a  statute  providing  a  penalty 
for  neglect  to  repair  guide  boards,  but  re- 
quiring notice  as  a  condition  of  suit  when- 
ever a  penalty  is  imposed  for  neglect  for 
any  period  of  time,  is  not  limited  to  penal- 
ties imposed  for  neglect  for  specific  periods 
of  time,  but  extends  to  neglect  for  any  in- 
definite or  definite  period.  'Stanyan  v. 
Peterborough,  69  N.  H.  372,  46  Atl.  191. 

An  exception  of  claims  for  official  salaries 
from  the  requirement  of  notice  does  not  in- 
clude a  claim  for  "fees"  by  a  clerk  of  court, 
Cochise  County  T.  Wilcox,  14  Ariz.  234,  127 
Pao.  76a.  a  F.  L. 
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▼eyed  tKrough  and  eontrolled  by  wires, 
switches,  and  other  electrical  appliances; 
that  on  and  prior  to  the  3d  day  of  Septem- 
ber, 1908,  the  plaintiff  was  a  servant  of  the 
defendant,  employed  by  it  at  its  pumping 
station,  in  which  plaintiff  was  required  to 
use  and  operate  a  switch  to  control  the 
passage  of  the  current  of  electricity  that 
operated  the  pumps  at  said  station,  and 
that  there  passed  through  the  wires  con- 
trolled by  said  switch,  and  through  said 
Awitch,  a  voltage  of  electricity  of  4,400 
Tolts;  that,  because  of  so  great  a  voltage, 
it  was  necessary,  for  the  safety  of  the  per- 
son operating  the  switch,  that  the  handle 
of  the  switch  should  be  constructed  of  rub- 
ber or  some  material  not  a  conductor 
of  electricity;  that  the  plaintiff  was  told  by 
the  defendant  that  the  handle  was  of  rub- 
ber; that  aaid  handle  had  the  outward  ap- 
pearance of  being  constructed  of  that 
material;  that  the  defendant  negligently 
furnished  the  said  switch  and  required  the 
plaintiff  to  use  and  operate  the  same  with 
a  wooden  handle,  which  was  extren^ely  dan- 
gerous, and  that  these  facts  were  known 
to  defendant,  but  not  to  the  plaintiff;  that 
the  defendant  neglected  to  provide  a  cover- 
ing or  shield  for  said  switch  and  for  said 
wires  and  appliances;  that  solely  because 
of  the  negligence  of  the  defendant  city  while 
the  pbiintiff  was  in  its  employ  as  afore- 
wid,  and  on  or  about  the  3d  day  of  Sep- 
tember, 1006,  and  while  the  said  plaintiff 
was  acting  under  the  direct  and  inunediate 
bupervision  and  command  of  said  city,  exer- 
cised through  its  servants,  the  exact  details 
of  which  acts  of  negligence  are  fully  set 
out  in  the  plaintiff's  petition,  and  without 
any  fault  whatever  upon  the  part  of  the 
raid  plaintiff,  a  high  voltage  of  electricity 
passed  through  the  said  switch  and  came  in 
contact  with  plaintiff's  hand  through  said 
wooden  handle  of  said  switch,  and  so 
burned  the  plaintiff's  hand  as  to  necessitate 
the  amputation  of  the  thumb  and  forefinger, 
and  caused  plaintiff  to  receive  a  terrific 
shock,  whereby  he  became  sick  and  was  con- 
fined to  the  hospital  for  the  period  of  forty 
days  and  expended  $100  for  medical  and 
surgical  attendance,  and  thereby  injured  his 
neryouB  system  and  caused  him  to  be  perma- 
nently afflicted  with  palpitation  of  the 
heart,  and  maimed  and  crippled  him  for  life, 
to  plaintiff's  damage  in  the  sum  of  $10,000; 
that  plaintiff  at  the  time  of  the  injury,  and 
for  more  than  thirty  days  thereafter,  was 
an  infant;  that  on  the  10th  day  of  Septem- 
ber, 1908,  the  plaintiff  went  to  the  office  of 
the  city  attorney  of  the  city  of  Lincoln  and 
uked  him  when  it  would  be  necessary  to 
file  a  claim  in  order  to  recover  damages, 
and  was  then  informed  that  it  was  un- 
oeeessary  to  file  such  claim  within  any 
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certain  time;  that  the  plaintiff  relied  upon 
the  advice  of  the  city  attorney  and  filed  his 
claim  December  29,  1908;  that  said  claim 
was  received  and  considered  without  objec- 
tion as  to  the  time  when  the  same  was  filed, 
and  was  referred  to  the  city  attorney  and 
the  unliquidated  claims  committee;  that 
they  acted  on  the  merits  of  said  claim  with- 
out objecting  to  the  time  when  the  same 
was  filed,  and  that  said  committee  report- 
ed that  said  claim  should  be  allowed;  that 
September  5,  1908,  two  days  after  the  in- 
jury, the  water  commissioner  of  the  city 
had  notice  of  the  time,  place,  and  cause 
of  the  injury.  It  is  apparent  that  the  city 
officials  did  not  consider  that  the  failure 
to  file  the  claim  within  thirty  days  from  the 
time  of  the  injury  would  release  the  city. 
That  is  evidenced  by  the  fact  that  the  city 
attorney  informed  the  plaintiff  that  it  waii 
unnecessary  to  file  the  claim  within  any 
certain  time;  and  it  could  have  been  no 
part  of  the  plan  of  the  city  to  deceive  the 
plaintiff  until  after  the  thirty  days  had  ex- 
pired; and  it  is  seemingly  apparent  that 
the  council  for  the  city  did  not  regard  the 
statute  as  applicable  to  cases  of  this  kind, 
for  the  reason  that  the  claim  was  received 
and  was  considered  without  objection  as  to 
the  time  when  it  was  filed,  and  the  city  at* 
tomey  and  the  claims  committee  acted  on 
the  merits  of  the  claim  without  objecting  to 
the  time  when  it  was  filed,  and  the  com- 
mittee reported  that  the  claim  be  allowed. 
The  plaintiff,  after  the  demurrer  was  sus- 
tained, elected  to  stand  upon  the  petition, 
and  a  judgment  was  rendered  dismissing 
plaintiff's  action  at  plaintiff's  costs.  The 
legislature  did  not  intend  to  have  this  pro- 
vision apply  to  such  cases  as  that  which  we 
are  now  considering.  When  a  city  goes  into 
the  same  business  as  a  private  citizen  or  a 
private  corporation,  it  ought  to  be  liable 
for  its  acts  of  negligence  just  as  they  are 
liable.  When  the  city  engages  in  furnish- 
ing water  or  gas  or  electricity  for  the  use 
of  the  people,  it  is  well  to  remember  that  it 
does  not  do  so  under  the  exercise  of  any 
political  power.  If  a  municipality,  by  rea- 
son of  its  negligence,  causes  injury  to  one 
of  its  employees  for  which  it  should  be  held 
liable  because  of  such  negligence,  then  it 
ought  not  to  be  necessary  for  the  plaintiff, 
in  order  to  maintain  his  action,  to  file  in  the 
office  of  the  city  clerk,  within  thirty  days 
from  the  time  of  the  injury,  a  statement 
of  the  amount  of  his  claim  for  damages, 
and  the  time,  place,  nature,  circumstances, 
and  cause  of  the  injury  complained  of.  To 
impose  such  a  burden  upon  the  injured  per- 
son is  to  discriminate  against  labor,  and 
refuse  it  an  equal  opportunity  in  the  courts 
with  other  legitimate  articles  of  barter,  bar- 
gain, and  sale,  whether  of  merchandise  or 
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professional  or  mechanical  services;  and 
tlierefore  it  could  not  have  been  within  the 
legislative  intent  to  deny  labor  the  oppor- 
tunity, where  its  owner  is  Injured,  to  re- 
cover for  the  injury  done.  Where  there  is 
a  failure  to  file  such  notice  in  the  office  of 
the  city  clerk  within  the  time  alleged,  it 
should  constitute  no  bar  to  the  plaintiff's 
right  to  maintain  an  action  against  the 
city  for  the  full  amount  of  his  damages.  The 
people  who  labor  may  not  always  be  ad- 
vised of  their  rights,  and  they  ought  not  to 
be  caught  with  traps,  pitfalls,  or  deceit  of 
any  kind.  Oftentimes  a  serious  injury 
would  prevent  the  injured  person  from  mak- 
ing an  investigation.  Laborers  are  seldom 
familiar  with  the  ways  of  business.  There 
ought  to  be  no  barriers  or  obstacles  inter- 
posed which  would  prevent  the  laborer  from 
getting  the  damage  to  which  he  is  legiti- 
mately entitled  because  of  injuries  sustained 
by  reason  of  the  negligence  of  the  city  while 
the  injured  servant  is  in  its  employ.  The 
city  is  and  ought  to  be  liable  for  its  negli- 
gence to  the  same  extent  as  a  private  per- 
son or  a  corporation,  whenever  it  engages  in 
private  business  for  compensation. 

In  28  Cyc.  1256,  it  is  said:  "A  municipal- 
ity, being  not  only  a  public  agency,  but 
also  a  quasi  private  individual,  is  therefore 
subject  to  the  law.  For  its  wrong  to  the 
public  it  may  be  prosecuted;  and  for  its 
torts  against  individuals  it  may  be  sued  in 
a  civil  action  for  damages  like  a  private 
corporation.'*  It  is  further  said  on  page 
1267:  "The  one  class  of  its  powers  is  of  a 
public  and  general  character,  to  be  exercised 
in  virtue  of  certain  attributes  of  sovereignty 
delegated  to  it  for  the  welfare  and  protec- 
tion of  its  inhabitants  or  the  general  pub- 
lic; the  other  relates  only  to  special  or 
private  corporate  purposes,  for  the  accom- 
plishment of  which  it  acts,  not  through  its 
public  officers  as  such,  but  through  agents 
or  servants  employed  by  it."  In  the  former 
case  its  functions  are  political  and  govern- 
mental, and  no  liability  attaches  to  it  at 
common  law,  either  for  nonuser  or  misuser 
of  the  power,  or  for  the  acts  or  omissions 
on  the  part  of  its  officers  or  the  agents 
through  whom  such  governmental  functions 
are  performed,  or  the  servants  employed 
by  such  agencies.  In  its  second  character 
above  mentioned — ^that  is,  in  the  exercise  of 
its  purely  municipal  functions,  or  the  doing 
of  those  things  which  relate  to  special  or 
private  corporation  purposes — ^the  corpora- 
tion stands  upon  the  same  footing  with  a 
private  corporation,  and  will  be  held  to  the 
same  responsibility  with  a  private  corpo- 
ration for  injuries  resulting  from  its  negli- 
gence, and  will  be  liable  for  the  doings  of  i 
its  officers,  agents,  or  employees  acting  with- ' 
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in  the  scope  of  such  municipal  power,  or  of 
the  servants  employed  by  such  officers. 

In  New  Orleans  v.  Kerr,  50  La.  Amu 
413,  69  Am.  St.  Rep.  442,  23  So.  384,  it  is 
said:  ''A  municipal  corporation,  with  re- 
spect to  the  private  character  of  its  powers 
and  obligations,  represents  the  pecuniary 
and  proprietary  interests  of  individuals,  and 
the  rules  which  govern  the  responsibility  of 
individuals  are  properly  applicable." 

In  Esberg-Gunst  Cigar  Co.  v.  Portland, 
34  Or.  282,  43  L.R.A.  435,  75  Am.  St.  Rep. 
651,  56  Pac.  961,  it  is  said:  "When  a  city 
voluntarily  undertakes  to  construct  and 
maintain  waterworks,  in  pursuance  of  stat- 
utory authority,  for  its  own  private  emolu- 
ment and  advantage,  the  works  belong  to  it 
in  its  private,  rather  than  its  public  or 
governmental,  capacity,  though  the  public 
may  derive  a  .common  benefit  therefrom,  and 
the  city  is  therefore  answerable  to  persons 
injured  by  negligence  in  the  construction  or 
maintenance  of  such  works." 

In  Bowden  v.  Kansas  City,  69  Kan.  587, 
66  L.R.A.  181,  105  Am.  St.  Rep.  187,  77 
Pac.  573,  1  Ann.  Cas.  955,  16  Am.  Neg.  Rep. 
339,  it  is  said:  "A  municipal  corporation 
is  liable  for  negligence  in  the  care  and  con- 
trol of  public  property  in  the  discharge  of 
a  ministerial  duty,  irrespective  of  whether 
or  not  an  income  is  derived  from  it."  In 
the  same  case  it  is  said:  "A  municipal 
corporation  is  liable  to  a  fireman  for  in- 
juries sustained  through  its  negligence  in 
not  furnishing  him  a  reasonably  safe  place 
to  work  in  one  of  its  fire  stations." 

In  Burke  v.  South  Omaha,  79  Neb.  793, 
113  N.  W.  241,  it  is  said  in  the  syllabus: 
"The  making,  improving,  and  repairing  of 
streets  by  a  municipal  corporation  relate  to 
its  corporate  interest  only;  and  it  is  liable 
for  the  wrongful  or  negligent  acts  of  its 
agents  in  performing  such  duties."  The 
judgment  of  the  district  court  in  favor  of 
the  plaintiff  was  affirmed  by  this  court. 

In  Reed  v.  Syracuse,  83  Neb.  713,  120  N. 
W.  180,  it  was  held:  "Where  a  village,  en- 
gaged in  supplying  water  and  manufactur- 
ing gas  for  its  own  use  and  for  sale  to  pri- 
vate consumers,  so  installs  a  tank  for  the 
storage  of  gasolene  that  it  leaks  into  the 
pumping  pit  of  the  waterworks  and  causes 
an  explosion  in  which  an  employee  of  the 
village  is  injured,  the  question  whether 
such  explosion  is  attributable  to  negligence 
on  the  part  of  such  village  is  for  the  jury." 

In  Hollman  v.  Platteville,  101  Wis.  M, 
70  Am.  St.  Rep.  899,  76  N.  W.  1119,  it  is 
said  in  the  body  of  the  opinion:  "When 
the  act  done  is  vrithin  its  chartcT  powers 
and  relates  to  the  administration  of  local 
or  internal  affairs,  as  distinguished  from 
its  legislative,  discretionary,  or  quasi  ju- 
dicial duties,  the  rule  of  respondeat  nvperior 
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applies,  and  the  city  will  become  liable  for 
the  act  of  its  servants  and  agents  which 
it  has  authorized  or  adopted." 

In  Toledo  v.  Cone,  41  Ohio  St.  140,  the 
city  waa  held  liable  to  an  employee  for  in- 
juries resulting  from  the  negligence  of  the 
superintendent  of  the  cemetery. 

In  Donahoe  t.  Kansas  City,  136  Mo.  657, 
38  S.  W.  671,  1  Am.  lUeg,  Kep.  105,  it  was 
held:  "The  construction  of  sewers  in  a 
city  is  a  corporate  and  ministerial  function, 
as  distinguished  from  a  governmental  one, 
and  a  city  is  responsible  for  injuries  aris- 
ing from  its  negligence  in  the  performance 
of  the  work." 

In  20  Am.  &  Eng.  Enc.  Law,  2d  ed.  1197, 
it  is  said:  "It  is  held,  as  a  rule,  that  a 
city  in  supplying  water  or  light  to  its  in- 
habitants acts  as  a  private  corporation,  and 
is  subject  to  the  same  duties  and  lia- 
bilities.'* 

In  State  Journal  Printing  Co.  v.  Madi- 
son, 148  Wis.  396,  134  N.  W.  909,  it  is  said 
in  the  syllabus:  "A  city  furnishing  water 
to  private  consumers  acts  in  a  business  ca- 
pacity, and  it  must  exercise  the  care  that 
ordinarily  prudent  persons,  engaged  in  simi- 
lar business,  would  exercise  under  like  cir- 
cumstances." 

In  28  Cyc  1258,  it  is  said:  "In  the  exer- 
cise of  its  purely  municipal  functions,  or 
the  doing  of  those  things  which  relate  to 
special  or  private  corporate  purposes,  the 
corporation  stands  upon  the  same  footing 
with  a  private  corporation,  and  will  be  held 
to  the  same  responsibility  with  a  private 
corporation  for  injuries  resulting  from  its 
negligence." 

In  Relyea  v.  Tomahawk  Paper  &  Pulp  Co. 
102  Wis.  301,  72  Am.  St.  Rep.  878,  78  N. 
W.  412,  the  court  held,  as  stated  in  the 
svllabus:  "A  law  changing  the  time  for,  or 
conditions  of,  the  Enforcement  of  common- 
law  right,  is  in  the  nature  of  statutes  of 
limitation,  which,  if  of  such  a  character  as 
to  materially  affect  the  right  itself,  are 
within  the  inhibition  of  the  Constitution  in 
re«rard  to  the  passage  of  laws  impairing  the 
obligations  of  contracts  or  taking  property 
without  due  process  of  law." 

In  Smith  v.  Cleveland,  17  Wis.  556,  it 
is  said,  in  effect,  that  the  difference  between 
laws  that  the  legislature  may  change  at  will 
and  those  which  the  Constitution  protects 
from  interference  and  the  prejudice  of  vest- 
ed rights  is  that  under  the  former  the  right 
is  dependent  on  the  law,  and  under  the 
latter  the  right  itself  is  independent  of  the 
law. 

In  Kelly  v.  Faribault,  95  Minn.  293,  104 
K.  W.  231,  it  is  said  in  the  syllabus: 
''Chapter  248,  p.  459,  Laws  189t,  requiring 
thirty  days'. notice  to  be  given  to  a  munic- 
ipali^  of  claims  for  injuries  received  from 


defects  in  its  streets,  sidewalks,  or  its  pub- 
lic works,  before  action  therefor,  does  not 
apply  to  a  case  where  an  employee  or  serv- 
ant asks  for  redress  for  injuries  from  the 
negligence  of  a  city  in  failing  to  provide  a 
reasonably  safe  place  for  its  servants  to 
work,  07  other  absolute  duties  of  the  mas- 
ter." 

In  Bradley  v.  Eau  Claire,  56  Wis.  168, 
14  N.  W.  10,  it  is  held:  "The  words 
'claim  or  demand'  in  a  city  charter  Which 
provides  that  'no  action  shall  be  main- 
tained by  any  person  against  the  city  .  .  . 
upon  any  claim  or  demand  until  such  per- 
son shall  first  have  presented  his  claim  or 
demand  to  the  common  council  for  allow- 
ance,' etc.,  apply  to  claims  or  demands  aris- 
ing upon  contract  only,  and  not  to  a  claim 
or  demand  arising  out  of  a  tort," — citing 
Kelley  v.  Madison,  43  Wis.  638,  28  Am. 
Rep.  576.  See  also  Sutton  v.  Snohomish,  11 
Wash.  24,  48  Am.  St.  Rep.  847,  39  Pac.  273; 
Jung  V.  Stevens  Point,  74  Wis.  547,  43  N. 
W.  513;  Lay  v.  Adrian,  75  Mich.  438,  42  N. 
W.  959. 

In  Nance  v.  Falls  City,  16  Neb.  85,  20 
N.  W.  109,  it  is  said:  "The  word  'claims,' 
in  §  80  of  the  chapter  relating  to  cities  of 
the  second  class,  applies  alone  to  those  aris- 
ing upon  contract,  and  not  upon  tort, — as 
for  the  death  of  a  person  through  the  negli- 
gence of  the  city."  It  is  the  opinion  of  the 
court  that  the  city  was  acting  in  its  pri- 
vate business  capacity,  and  that,  while  it 
acted  in  that  capacity,  it  was  bound  to 
exercise  a  reasonable  degree  of  care,  in  view 
of  the  charges  involved,  and  that,  for  any 
failure  to  exercise  this  degree  of  care,  it  is 
liable  for  an  injury  to  another  as  a  pri- 
vate person  or  corporation  might  be. 

In  Shields  v.  Durham,  118  N.  C.  450,  36 
L.R.A.  293,  24  S.  E.  794,  it  was  held:  "Sec- 
tion 757  of  the  Code,  requiring  that  claims 
against  municipal  corporations  shall  be  pre- 
sented to  the  proper  authorities  and  demand 
for  payment  as  prerequisites  to  an  action  to 
enforce  such  claims,  applies  only  to  demands 
arising  ex  contractu,  and  not  to  those  aris- 
ing cap  delicto" 

Giuricevic  v.  Tacoma,  57  Wash.  329,  28 
L.R.A.(N.S.)  533,  106  Pac.  908,  sustains  the 
plaintiff's  case.  In  that  case  an  electric 
light  pole  standing  in  the  street  fell  and  in- 
jured the  plaintiff  because  the  city  caused 
the  earth  about  the  pole  to  be  excavated. 

The  following  are  sidewalk  cases,  and  do 
not  apply  to  this  case  because  of  the  fact 
that  in  sidewalk  cases  there  is  no  liability 
for  damages,  unless  expressly  given  by  stat- 
ute: Davidson  v.  Muskegon,  111  Mich.  454, 
69  N.  W.  670,  1  Am.  Neg.  Rep.  89;  Springer 
V.  Detroit,  102  Mich.  300,  60  N.  W.  688: 
Kenyon  v.  Cedar  Rapids,  124  Iowa,  105,  99 
N.  W.  692;   Hay  v.  Baraboo,  127  Wis.  1, 
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3  L.R.A.(N.S.)  84,  116  Am.  St.  Rep.  977, 
105  N.  W.  654;  Van  Frachen  v.  Ft.  Howard, 
88  Wis.  670,  60  N.  W.  1062;  Jones  v.  Al- 
bany, 151  N.  Y.  223,  46  N.  E.  557;  YoungB- 
ville  V.  Siggins,  110  Pa.  201,  1  Atl.  736.  .We 
do  not  intend  to  overrule  our  prior  decisions, 
and  adhere  to  them  as  they  have  been  here- 
tofore announced. 

lietion,  J.,  dissenting: 

I  have  no  quarrel  with  the  opinions  with 
regard  to  the  liability  of  a  municipal  corpo- 
ration to  its  employees  for  its  negligence 
while  engaged  in  quasi  private  enterprises, 
where  no  limitation  is  imposed  by  statute, 
but  this  is  not  the  question  before  us.  The 
real  question  involved  is  whether  the  legis- 
lature has  power,  in  creating  a  municipal 
corporation,  to  impose  conditions  upon  the 
right  to  maintain  actions  against  the  same. 

The  provisions  of  the  statute  under  con- 
sideration .in  this  case  apply  to  all  claims, 
liquidated  and  unliquidated,  whether  based 
upon  contract  or  based  upon  the  torts  of 
the  municipality.  There  are  two  lines  of 
authorities  upon  this  question ;  but  the  mat- 
ter has  already  been  considered  by  this 
court,  and  a  definite  principle  established. 
The  cases  which  have  arisen  have  not  been 
based  upon  negligence  of  the  corporate  au- 
thorities in  the  operation  of  waterworks, 
electric  light  plants,  or  other  public  service 
activities;  but  the  fundamental  question  of 
the  power  of  the  legislature  to  impoBe  con- 
ditions upon  the  granting  of  the  right  to 
sue  municipal  corporations  for  any  cause 
has  been  involved  and  determined. 

This  court  has  held  that  a  failure  to  com- 
ply with  the  conditions  prescribed  by  the 
statute  is  a  valid  and  sufficient  defense 
against  a  cause  of  action,  the  right  to  which 
is  guaranteed  by  the  Constitution  of  the 
state.  It  was  said  in  Lincoln  v.  Grant,  38 
Neb.  369,  66  N.  W.  996:  "Our  conclusion 
is  that  the  filing  of  the  statement  contem- 
plated by  the  charter  of  the  city  is  in  the 
nature  of  a  condition  precedent  to  the 
right  to  prosecute  an  action  for  damages, 
and  is  a  material  allegation  in  order  to 
state  a  cause  of  action."  It  was  further 
said:  "In  our  opinion  the  provision  under 
consideration  is  a  reasonable  exercise  of 
the  legislative  power,  and  consistent  with 
the  soundest  public  policy."  See  also  Day- 
ton V.  Lincoln,  39  Neb.  74,  67  N.  W.  764; 
Lincoln  v.  Finkle,  41  Neb.  676,  69  N.  W. 
915.  These  are  all  cases  in  which  the  right 
to  recover  damages  from  the  city  was  pre- 
served by  the  Constitution  to  the  plaintiffs, 
since  their  property  was  taken  or  damaged 
for  public  use.  A  constitutional  right  of 
action  is  certainly  as  sacred  as  a  common- 
law  right  of  action.  If  the  legislature  can 
impose  terms  upon  the  exercise  of  one,  it 
r,0  L.R,A.(N.S,) 


seems  to  me  an  inevitabk  logical  conclusioii 
that  it  can  impose  terms  upon  the  exercise 
of  the  other.  Mr.  Dillon  considers  this  sub- 
ject at  length  in  4  Municipal  Corporations, 
6th  ed.  §  1613,  and  cites  many  cases  up- 
holding the  power.  The  doctrine  is  also 
clearly  and  forcibly  stated  in  the  recent 
case  of  Condon  v.  Chicago,  249  111.  596,  94 
N.  E.  976,  in  line  with  the  holdings  of  this 
court.  The  force  of  that  opinion  is  not  dis- 
closed in  the  majority  opinions.  The  fact 
is  that  the  action  was  by  an  employee  of 
the  city  who  was  alleged  to  havi-  boon  in- 
jured by  its  negligence  as  a  master  in  not 
providing  a  safe  place  to  work.  There  is 
nothing  in  the  opinion  to  indicate  that  the 
injury  was  received  in  a  street.  In  that 
case,  as  in  this,  it  was  argued  that  there 
is  a  distinction  between  the  liability  of  a 
municipal  corporation  with  regard  to  ita 
streets  and  its  liability  with  respect  to  in- 
juries to  its  employees,  and  that  as  to  the 
latter  it  stands  upon  the  same  footing  as 
a  private  corporation.  The  court  said, 
speaking  of  municipal  corporations:  "The 
liability  of  such  corporations  upon  their 
contracts  and  for  their  torts  is  the  same  as 
that  of  private  corporations  or  individuals; 
and  notice  is  no  more  necessary  as  a  con- 
dition precedent  to  an  action  against  a 
municipality  than  against  an  individual, 
unless  required  by  a  statute.  The  power  of 
the  legislature,  however,  to  require  notice 
has  been  generally  recognized,  and  in  many 
of  the  states  a  previous  notice  or  presenta- 
tion of  the  claim  is  essential  to  the  main- 
tenance of  an  action  against  a  municipal 
corporation,  either  in  all  cases  or  in  certain 
kinds  of  cases.  In  some  jurisdictions  the 
statute  requires  notice  in  actions  ex  con- 
iriictu  only;  in  some  it  applies  to  all 
claims,  whether  in  tort  or  contract;  in 
others  it  is  limited  to  injuries  arising  from  ' 
defective  streets;  in  others  it  includes  per- 
sonal injuries  of  all  kinds;  and  in  still 
others  all  actions  of  tort."  .  It  is  pointed 
out  that  the  cases  of  Kelly  v.  Faribault,  95 
Minn.  293,  104  N.  W.  231,  and  Giuricevic 
V.  Tacoma,  67  Wash.  329,  28  L.R.A.(N.S.) 
633,  106  Pac.  908,  cited  in  the  majority 
opinions,  were  brought  under  statutes  re- 
ferring specifically  to  injury  from  defects  ' 
in  streets,  while  the  Illinois  statute,  like 
the  Nebraska  one,  applies  to  "all  claims.'* 

There  is  no  distinction  made  in  the  stat- 
ute as  to  the  nature  of  the  claim.  It  says, 
"all  claims,"  and  includes  "torts"  by  name. 
The  court  has  heretofore  refused  to  ingraft 
any  distinctions  or  modifications  on  the 
statute,  and  it  should  adhere  to  this  posi- 
tion. 

While  the  humanitarian  doctrine  of  the 
majority  opinion  may  commend  itself  to  our 
sympathies,  the  legislature,  in  my  opinion. 
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Itad  the  power  to  impoM  the  conditions,  and 
this  court  should  neither  minimize  them  by 
attempted  construction  of  a  plain  statute 
nor  depart  from  its  former  holdings.  If  the 
law  is  to  be  changed,  let  it  be  done  by  the 
legisbiture. 

P.titi<«fo,«he«i«gd«,ied.. 


NEVADA  SUPREBIE  COURT. 

STATE  OF  NEVADA  EX  REL.  C.  O. 
DAVIES 

V. 

FRED  L.  WHITE  et  al. 

(—  Nev.  —,  136  Pac.  110.) 

Mandamns  —  to  compel  submission  of 
ordinance  —  invalidity. 

1.  Mandamus  will  not  lie  to  compel  a 
rabmission  to  the  voters  of  a  proposed  munic- 
ipal ordinance  which  would  be  void  if 
enacted. 

3fanici|ial      corporation    —    ordinance 
granting  special  privilege  —  validity. 

2.  A  municipal  ordinance  granting  to  an 
indiridual  a  license  to  conduct  a  restau- 
rant in  which  intoxicants  may  be  sold  is 
iBTalid  as  conferring  a  special  privilege  to 
ronduct  a  private  business  of  a  character 


subject  to  general  police  regulations,  and 
which  is  of  no  public  interest. 

Same  ^  initiative  and  referendum  — 
validity. 

3.  An  ordinance  cannot  be  validly  adopted 
by  initiative  and  referendum  if  it  would 
be  void  if  enacted  by  the  city  council. 

(November  5,  1913.) 

PROCEEDING  for  a  writ  of  mandamus 
to  compel  respondents,  as  city  council, 
to  submit  a  certain  proposed  ordinance  to 
a  vote  of  the  electors  of  the  city  of  Reno. 
Writ  denied. 

The  facts  are  stated  in  t)ie  opinion. 

Messrs.  Dlzon  A  Miller  for  relator. 

Mr.  £•  F.  Lnnsford,  for  respondents: 

The  question  of  granting  a  liquor  license 
is  not  a  legislative  but  a  judicial  question; 
it  involves  the  exercise  of  discretionary 
power. 

Perry  v.  Salt  Lake  City,  7  Utah,  148,  11 
L.R.A.*446,  26  Pac.  739,  998;  Black,  In- 
toxicating Liquors,  §§  170,  171,  177;  State 
ex  rel.  Reynolds  v.  Tippecanoe  County,  45 
Ind.  501 ;  Re  Bickerstaff,  70  CaL  35,  11  Pac. 
393. 

The  ordinance,  if  adopted,  would  be  in- 
valid, on  account  of  its  being  a  special  act, 
in  that  it  would  single  out  the  petitioner 


Sote,  ^  Initiative  and  referendum. 


I.  Scope  and  definitions,  196. 
II.  Constitutionality  of  principle. 

a.  In  general,  197. 

b.  As    applies!    to    municipalities, 

198. 

III.  Necessity  of  legislation  to  carry  con- 

stitutional     provisions      into 
effect. 

a.  In  general,  198. 

b.  Statutes   limiting   and   defining 

scope,  200. 

IV.  Ab  applied  to  municipal  matters. 

a.  In  general,  200. 

b.  Power  to  exercise. 

1.  In  general,  200. 

2.  Under    particular   constitu- 

tional and  statutory  pro- 
visions, 202. 
flL  What  acts  are  subject. 

1.  In  general,  203. 

2.  Administrative       matters, 

204. 

d.  To  what  bodies  applies,  204. 

V.  Application  of  existing  constitutional 
provisions  to  initiative  and 
referendum  enactments. 

a.  In  general,  204. 

b.  Constitutional  amendments,  205. 

e.  Legislation. 

1.  In  general,  206. 

2.  Carrying  into  effect  initia- 

tive and  referendum  pow 
ers,  207. 
Vl.  Power  of  governor  to  veto,  ?08, 
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VII.  Power    of    legislature    to    repeal    or 

amend,  208. 
VIII.  Matters  peculiar  to  initiative. 

a.  In  general,  209. 

b.  When  bill  takes  effect,  209. 
IX.  Matters  peculiar  to  referendum. 

a.  Effect    upon    legislative    enact- 

ments. 

1.  When  takes  effect,  210. 

2.  Suspension  by  filing  of  ref- 

erendum petition,  210. 

b.  Laws  excepted  from  operation  of 

referendum. 

1.  Laws    carrying    into    effect 

initiative  and  referendum 
provisions,  211. 

2.  Laws  necessarv  for  preser- 

vation of  public  peace, 
health,  or  safety. 

(a)  Who  determines  what 

laws  are  within  ex- 
ception,  212. 

(b)  Effect    of    legislative 

determination,  212. 

(c)  How    such    laws    arc 

passed,    213. 
8.  Other  laws  excepted. 

(a)  Who  determines, 

213. 

(b)  What    laws    are    ex- 

cepted, 213. 
'  4.  Laws  subject  to  a   special 

referendum,    214. 
6.  Laws  which   have  been  ex- 
cepted by  the  legislature, 
214. 
6.  Publication,  214. 
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and  exempt  him  from  the  operation  of  a 
general  ordinance  which  is  in  exUtenoe  in 
this  city  at  the  present  time,  providing  for 
the  application  for  and  issuance  of  liquor 
licenses. 

Lewis  V.  Wehb,  3  Me.  326. 

The  citizens  of  a  municipality  cannot,  by 
vote  or  otherwise,  confer  upon  the  city 
council  any  powers  or  functions  not  con- 
ferred by  charter  or  statute;  nor  can  they 
control  the  council  in  matters  within  its 
powers,  although  they  may  by  statute  be 
authorized  to  meet  and  advise  or  recom- 
mend action. 

Torrent  v.  Muskegon,  47  Mich.  115,  41 
Am.  Rep.  716,  l6  N.  W.  132;  Kelley  v.  Ken- 
nard,  60  N.  H.  1. 

A  license  is  of  such  a  character  that  it 


may  be  revoked  at  any  time,  for  cause 
shown,  by  the  city  council.  It  is  not  a 
franchise. 

State  V.  Gibbs,  82  Vt.  526,  24  L.R.A. 
(N.S.)  656,  74  Atl.  229,  18  Ann.  Cas.  525; 
Wallace  v.  Reno,  27  Nev.  71,  63  L.R.A. 
337,  103  Am.  St.  Rep.  747,  73  Pac.  528. 

The  fact  that  the  character  of  the  ques- 
tion here  sought  to  be  submitted  to  referen- 
dum vote  is  one  which  implies  an  investiga- 
tion and  judicial  determination  is  a  suf- 
ficient objection  to  submitting  it  to  a  vote 
of  the  people. 

Southwestern  Teleg.  k  Teleph.  Co.  v. 
Dallas,  104  Tex.  114,  134  S.  W.  321;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211 
U.  S.  266,  53  L.  ed.  176,  29  Sup.  Ct.  Rep.  50. 

The  referendum  clause  of  the  city  charter 


X.  Remedies. 

a.  Who  may  maintain,  214. 

b.  Injunction,   215. 

c.  Mandamus,  216. 

d.  Jurisdiction   of  supreme  court, 

217. 

e.  Time  for  bringing  action,  218. 

f.  Right  to  appeal,  218. 

XI.  Matters    relating    to    practical    ex- 
ercise of  the  power. 

a.  In  general,  218. 

b.  Petition. 

1.  Form  and  contents,  218. 

2.  Conflict     between     petition 

and  pamphlet;  219. 

3.  Failure   to  submit   to   city 

attorney,    219. 

4.  How  petition  adopted,  219. 

5.  Right  to  amend,   219. 

6.  Separate  sheets,  220. 
0.  Filing. 

1.  With  whom  to  file,  220. 

2.  When  petitioner's  duty  ends, 

220. 

3.  What  is  a  filing,  221. 

4.  Time  of  filing,  221. 

d.  Signing. 

1.  In  general,  221. 

2.  Withdrawal  of  names,  223. 

e.  Who    determines    sufficiency    of 

petition. 

1.  In  general,  223. 

2.  What  is  sufficient  notice  of 

protest,   224. 

3.  what    objections    may    be 

raised,  224. 

f.  Power  of  court,  225. 

g.  Publication   of    proposed   meas- 

ure, 225. 

h.  Elections,  226. 

i.  Insertion  of  initiative  and  ref- 
erendum   enacting    clause    in 
legislative  enactment,  226. 
XII.  Construction. 

a.  Introductory,  226. 

b.  Rules  of  construction,  226. 
e.  Illustrations,  227. 

I.  Scope  and  definitions. 

The  initiative   is  a  departure  from  pre- 
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viously  existing  forms  of  government.  The 
people  have  had  the  right  to  petition  the- 
legislative  assembly  for  desired  legislation, 
but  in  order  that  this  might  crystallize  into 
law,  the  legislative  assembly  must  have  act- 
ed favorably  upon  it.  Under  the  initiative, 
action  by  the  legislative  assembly  is  no 
longer  necessary,  for  the  power  reserved  to 
the  people  is  independent  of  the  legislature. 
It  may  be  necessary  for  the  legislature  to 
carry  constitutional  provisions  reserving 
initiative  and  referendum  power  into  effect, 
as  will  be  noticed  infra,  but,  apart  from 
this,  the  initiative  is  independent  of  the 
legislature. 

The  initiative  is  the  power  reserved  to  the 
people  to  propose  laws  and  amendments  to 
the  Constitution,  and  to  enact  or  reject  the 
same  at  the  polls,  independent  of  the  legis- 
lative assembly.  Amendment  10,  Ark. 
Const,  cited  in  State  Tax  Commission  v. 
Moore,  103  Ark.  48,  145  S.  W.  199,  Colo. 
Const.  §  1,  art.  5,  cited  in  People  ex  rel. 
Tate  V.  Prevost,  —  Colo.  — ,  134  Pac.  129; 
Okla.  Const.  §  2,  art.  5,  cited  in  Norris  v. 
Cross,  25  Okla.  287,  105  Pac.  1000.  Or. 
Const.  §  1,  art.  4,  cited  in  Kadderly  v.  Port- 
land, 44  Or.  120,  74  Pac.  710,  75  Pac.  222. 

As  applied  to  a  municipality,  it  is  the 
power  to  propose  laws  or  ordinances,  and 
amendments  to  the  charter. 

The  referendum  is  not  so  novel  a  theory 
of  government.  It  has  long  been  customary 
for  the  legislative  assembly  to  provide  for 
a  referendum  upon  its  acts;  that  is  to  sav, 
a  measure  enacted  by  the  legislature  shoufd 
or  should  not  take  efl'ect,  as  determined  by 
the  electors.  This  theory  is  referred  to  in 
Norris  v.  Cross,  25  Okla.  287,  106  Pac. 
1000;  Re  Initiative  Petition,  26  Okla.  548, 
109  Pac.  823;  Board  of  Education  v.  Mc- 
Mahan,  26  Okla.  588,  110  Pac.  007,  and 
Board  of  Education  v.  State,  26  Okla.  366, 
109  Pac.  563.  Local  option  is  a  form  of 
referendum,  for  by  this  the  electors  of  a 
certain  subdivision  determine  whether  or 
not  a  law  shall  be  made  applicable 
to  their  subdivision.  These  various  forms 
of  the  referendum  have  been  excluded  from 
treatment  in  the  present  note,  which  has 
been  confined  to  a  discussion  of  the  refer- 
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if  uncoBstitTitional  and  void,  because  the 
legitlature,  at  the  time  the  charter  was 
gnnttd  to  the  city,  did  not  possess  the  con- 
rtitotional   power  to  authorize  a  referen- 

dUBL 

Ex  parte  Massej,  49  Tex.  Crim.  Rep.  60, 
122  Am.  St.  Rep.  784,  92  S.  W.  1089 ;  State 
V.  Swishter,  17  Tex.  441;  Ex  parte  Farns- 
worth,  61  Tex.  Crim.  Rep.  342,  33  L.R.A. 
(X.S.)  968,  135  S.  W.  636. 

Norcrofls,  J.,  delivered  the  opinion  of  the 
eonrt: 

This  is  an  original  proceeding,  upon  notice, 
for  a  peremptory  writ  of  mandamus  com- 
manding respondents,  as  the  city  council 
of  the  city  of  Reno,  to  submit  a  certain  pro- 
posed ordinance,  designated  ordinance  No. 


184,  to  a  Yote  of  the  electors  of  the  said  city 
of  Reno  at  a  special  election  to  be  called  for 
that  purpose,  in  accordance  with  the  initia- 
tive and  referendum  proTisions  of  the  act  in- 
corporating the  city  of  Reno.  The  character 
and  purpose  of  the  proposed  ordinance 
sought  to  be  submitted  to  the  electorate  of 
the  city' of  Reno  is  sufficiently  indicated  by 
its  title,  which  reads:  "An  Ordinance  Di- 
recting the  Isaue  of  a  License  or  Licenses 
to  G.  O.  Davies  for  the  Keeping  or  Con- 
ducting of  a  Restaurant  on  the  Island  in 
the  Truckee  River  Known  as  'Belle  Isle,' 
with  the  Privilege,  in  Connection  There- 
with, of  Selling,  Furnishing,  Serving,  or 
Otherwise  Disposing  of  Wine,  Malt  and 
Spirituous  Liquors  in  Sealed  Packages." 
It  is  conceded  that  the  petition  for  the 


endum   as   defined   in  the  foUowing  para- 
graph: 

llie  referendum  is  the  power  reserved  to 
the  people  at  their  own  option  to  approve  or 
reject  at  the  polls  any  act  of  the  legislative 
assembly.  Amendment  10,  Ark.  Const,  cited 
in  State  Tax  Commission  v.  Moore;  Colo. 
Const.  I  1,  art.  6,  cited  in  People  ex  rel. 
Tate  V.  Prevost;  Okla.  Const.  §  2,  art.  5, 
cited  in  Norris  v.  Cross;  and  Or.  Const. 
§  1,  art.  4,  cited  in  Kadderly  v.  Portland, 

—  supra. 

The  term  "legislative  assembly,"  as  ap- 
plied to  a  municipality,  means  the  lawmak- 
ing body,  whether  denominated  council, 
municipal  assembly,  or  some  other  name. 

The  referendum  as  thus  defined  is  limited 
to  the  power  of  the  people  to  approve  or  re- 
ject legislative  acts  "at  their  own  option," 
and  excludes  the  power  to  approve  or  re- 
ject legislation  which  has  been  referred  to 
them  by  the  legislative  assembly.  (See,  as 
to  the  latter  question,  Hudspeth  v.  Swayze, 

—  LJl^.(N.S.)  —  ,  and  Re  Francis,  post, 
861,  and  notes. 

A  more  liberal  rule  has  been  followed  in 
the  discussion  of  the  question  than  is  usual 
in  this  series  of  reports,  and  points  have 
heen  included  which,  although  arising  in 
connection  with  the  initiative  and  referen- 
dum, do  not  relatepeculiarly  to  that  theory 
of  government.  There  have  already  been 
reported  in  this  series,  dealing  with  the 
initiative  and  referendum,  the  cases  of  Ex 
parte  Pfahler,  11  L.R.A.(N.S.)  1092;  Ex 
parte  Famsworth,  83  L.R.A.(N.S.)  968« 
and  Kieman  v.  Portland,  37  L.R.A.(N.S.) 
332,  and  reference  will  be  made  to  these 
cases  without  setting  them  out  at  any 
length. 

Notes  dealing  with  the  constitutionality 
of  the  initiative  and  referendum  are  append- 
ed to  the  reports  of  the  two  first-named 
cases,  and  the  cases  which  are  cited  there 
vill  be  only  briefly  referred  to  herein. 

As  to  the  power  of  the  legislature  to  make 
s  statute  contingent  on  approval  by  yote 
of  the  people,  see  the  note  to  Re  Municipal 
Suffrage  to  Women,  23  L.R.A.  113. 

As  to  the  constitutionality  of  commission 
form  of  government.  See  note  to  State  ex 
50  LJl.A.(X.S.) 


rel.  Simpson  v.  Mankato,  41  L.R.A.(N.S.) 
Ill,  and  earlier  note  on  the  same  question 
to  State  ex  rel.  Hunt  v.  Tausick,  35  L.R.A. 
(N.S.)   802. 

As  to  the  power  of  the  legislature  to  dele- 
gate to  a  municipality  authority  to  form  or 
amend  its  charter,  see  note  to  State  ex  rel. 
Mueller  v.  Thompson,  43  L.R.A.(N.S.)  339. 

II,  Co^stitutionality  of  principle, 

a.  In  general. 

It  has  been  urged  that  the  adoption  of 
the  initiative  and  referendum  is  a  departure 
from  the  republican  form  of  government 
guaranteed  by  the  Federal  Constitution  to 
the  several  states.  This  contention  was  de- 
nied and  a  constitutional  amendment  con- 
ferring upon  the  people  of  the  state  initia- 
tive and  referendum  powers  was  held  not  to 
be  in  conflict  with  this  provision  of  the 
Constitution  in  Kadderly  v.  Portland,  44 
Or.  120,  74  Pac.  710,  76  Pac.  222.  The 
court  states  that  "the  purpose  of  this  pro- 
vision of  the  Constitution  is  to  protect  the 
people  of  the  several  states  against  aristo- 
cratic and  monarchical  invasions  and  against 
insurrections  and  domestic  violence,  and  to 
prevent  them  from  abolishing  a  republican 
form  of  government.  .  .  .  No  particu- 
lar style  of  government  is  designated  in  the 
Constitution  as  republican,  nor  is  its  exact 
form  in  any  way  described.  A  republican 
form  of .  government  is  a  government  ad- 
ministered by  representatives  chosen  or  ap- 
pointed by  the  people,  or  by  their  authority. 
.  .  .  The  representative  character  of  the 
govemment  still  remains  [under  the  initia- 
tive and  referendum].  The  people  have 
simply  reserved  to  themselves  a  larger 
share  of  legislative  power,  but  they  have 
not  overthrown  the  republican  form  of  gov- 
emment»  or  substituted  another  in  its 
place." 

This  ease  was  approved  in  State  v.  Pa- 
cific States  Teleph.  t  Teleg.  Co.  63  Or.  162, 
99  Pac.  427,  and  the  same  view  was  taken 
in  Kieman  v.  Portland,  57  Or.  464,  37 
LJl.A.(N.S.)  339,  111  Pac.  379,  112  Pac 
402. 
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submiBsion  of  the  ordinance  is  in  due  form 
and  contains  the  requisite  number  of  sig- 
natures of  qualified  electors  to  meet  the 
requirements  of  the  initiative  and  referen- 
dum provisions  of  the  city  charter,  but  it 
is  the  contention  of  respondents  that  never- 
theless the  writ  ought  not  to  issue  for  the 
reason  that  the  subject-matter  of  the  pro- 
posed ordinance  is  not  such  a  subject-matter 
afl  could  be  enacted  into  a  valid  ordinance, 
and  for  the  further  reason  that  the  pro- 
visions of  the  city  charter  providing  for 
the  initiative  and  referendum  of  city  or- 
dinances are  unconstitutional  for  the  rea- 
son that  they  were  enacted  prior  to  the 
adoption  of  the  amendment  of  the  state 
Constitution  relative  to  the  initiative  and 


the  referendum.  As  it  is  unnecessary  to 
consider  the  constitutional  question  raised, 
the  same  will  not  be  determined. 

The  proposition  that  a  writ  of  mandate 
will  not  issue  to  compel  respondents  to  sub- 
mit to  the  electors  of  the  city  a  proposed 
ordinance  that  would  be  void  even  if  ap- 
proved by  a  majority  of  the  electors  is  too 
clear  for  discussion  or  the  citation  of  au- 
thorities. It  remains  only  to  consider 
whether  the  proposed  ordinance  would  be 
valid  if  enacted.  The  proposed  ordinance 
is  special  in  character,  designed  to  grant 
to  a  single  individual  a  privilege  in  which 
the  public  at  large  has  no  interest  or  bene- 
fit. 

By  the  provision  of  §  10  of  article  12  of 
the   city   charter,    the   city    council   is    in- 


A  writ  of  error  from  the  two  latter  cases 
to  the  United  States  Supreme  Court  was  de- 
nied in  223  U.  S.  118,  66  L.  ed.  377,  32 
Sup.  Ct.  Rep.  224,  and  223  U.  S.  151,  56 
L.  ed.  386, 22  Sup.  Ct.  Rep.  231,  on  the  theory 
that  whether  or  not  a  state  has  ceased  to 
maintain  a  republican  form  of  government 
because  of  its  adoption  of  the  initiative  and 
referendum  is  a  political  question,  not  a 
judicial  one,  and  is  solely  for  Congress  to 
determine. 

The  same  view  is  taken  in  Ex  parte  Wag- 
ner, 21  Okla.  33,  95  Pac.  435,  18  Ann.  Gas. 
197. 

Amendment  10  of  the  Arkansas  Constitu- 
tion, reserving  initiative  and  referendum 
powers,  after  being  considered  in  a  number 
of  cases  in  that  state,  was  finally  held  not 
void  for  uncertainty  in  Grant  v.  Hardage, 
106  Ark.  506,  153  8.  W,  826. 

h.  As  applied  to  municipalities. 

The  view  has  been  taken  that  the  adop- 
tion by  a  municipality  of  the  initiative  and 
referendum  in  a  charter  amendment  under 
a  constitutional  provision  authorizing  mu- 
nicipalities to  frame  their  charters  is  not 
inconsistent  with  a  republican  form  of  gov- 
ernment (Hartig  v.  Seattle,  53  Wash.  432, 
302  Pac.  408;  Kiernan  v.  Portland,  57  Or. 
454,  37  L.R,A.  339,  111  Pac.  379,  112  Pac. 
402) ;  but  a  n-eat  majority  of  the  cases 
passing  upon  this  question  rest  the  decision 
upon  tne  principle  that  the  guaranty  of  a 
republican  form  of  government  does  not  ex- 
tend to  a  subdivision  of  the  state.  He 
Pfahler,  150  Cal.  71,  11  L.R.A.(N.S.)  1092, 
88  Pac.  270,  11  Ann.  Cas.  911;  Eckerson  v. 
Des  Moines,  137  Iowa,  452,  115  N.  W.  177; 
State  .  ex  rel.  Waqneb  v.  Summers  ; 
Walker  v.  Spokane,  62  Wash.  312,  113  Pac. 
775,  Ann.  Cas.  19J2C,  994. 

The  provision  for  the  initiative  and  ref- 
erendum in  regard  to  the  adoption  of  mu- 
nicipal ordinances  in  the  amendment  to  a 
municipal  charter  was  held  not  unconstitu- 
tional in  Graham  v.  Roberts,  200  Mass.  152, 
85  N.  E.  1009,  the  court  stating  that  the 
"provisions  of  the  Constitution  which  for- 
bid the  adoption  of  the  so-called  initia- 
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tive  and  referendum  in  general  legislation 
do  not  extend  to  the  making  of  by-laws  and 
ordinances  by  towns  or  cities  under  the  au- 
tliority  of  the  legislature." 

As  to  effect  of  fact  that  two  equal  co- 
ordinate lawmaking  powers  are  created,  see 
Ex  parte  Anderson,  IV.  b,  1,  infra. 

Other  constitutional  questions  connected 
with  the  exercise  of  initiative  and  referen- 
dum powers  by  municipalities  are  discussed 
under  subd.  Iv.  infra. 


in.  Necessity    of    leffislation    to    carry 
constitutional  provisions  into  effect. 

■ 

a.  In  general. 

Where  initiative  and  referendum  powers 
are  conferred  by  constitutional  provision, 
the  question  arises  as  to  whether  such  con- 
stitutional provision  is  self -executing,  or 
whether  legislation  is  necessary  to  carry  it 
into  effect. 

A  constitutional  provision  is  self-execut- 
ing if  it  enacts  a  sufficient  rule  by  means  of 
which  the  rights  given  may  be  enjoyed  and 
protected  or  the  duty  imposed  may  be  en- 
forced. Coolev,  Const.  Lim.  p.  121.  Approved 
in  Arkansas  Tax  Commission  y.  Moore,  103 
Ark.  48,  146  S.  W.  199.  Practically  the 
same  definition  is  given  in  Stevens  v.  Ben- 
son, 50  Or.  269,  91  Pac.  677. 

Again  it  is  said  that  a  constitutional  pro- 
vision which  is  intended  to  declare  personal 
rights  of  a  citizen  needs  no  legislation  to 
give  it  force,  but  if  it  defines  a  rule  for  the 
government  of  the  legislature,  it  does. 
Stevens  v.  Benson,  supra. 

A  constitutional  provision  is  self-execut- 
ing where  it  reserves  initiative  and  refer- 
endum powers  to  the  people,  independent  of 
the  legislature,  defines  the  percentage  of 
electors  that  may  initiate  a  measure,  or 
cause  it  to  be  referred,  furnishes  require- 
ments as  to  the  contents  of  the  petition,  and 
also  provides  when  and  where  such  petition 
shall  be  filed,  and  requires  the  officers  with 
whom  it  is  filed  to  "be  guided  by  the  gen- 
eral laws  and  the  act  submitting  this 
amendment  until  legislation  shall  be  espe* 
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vested  with  power  "to  fix,  impose,  and  col-  \ 
lect  a  license  tax  on,  regulate,  prescribe  the 
location  of  or  suppress,  .  .  .  any  and 
all  places  where  intoxicating  drinks  are 
sold  or  given  away."  Stat.  1905,  p.  121, 
chap.  71. 

It  is  admitted  in. this  proceeding  that  gen- 
eral ordinances  are  in  force  in  the  city  of 
Reno  under  the  provisions  of  which  the 
relator  could  have  applied  for  a  license 
such  as  is  sought  to  be  obtained  through 
the  enactment  of  the  special  ordinance 
under  consideration,  and  that  such  applica- 
tion could  be  granted  or  refused  by  the 
city  council.  It  is  a  serious  question  wheth- 
er the  proposed  ordinance  is  not  directly 
violative  of  the  city  charter,  which  invests 
a  certain  discretion  in  the  city  council  in 


the  matter  of  granting  or  refusing  liquor 
licenses. 

If  violative  of  the  provisions  of  the 
charter,  it  would  for  that  reasoL  be  void. 

It  is  sufficient  to  hold  the  ordinance 
void  upon  the  broad  ground  that  it  grants 
a  special  privilege  to  a  single  individual  to 
conduct  a  private  business  of  a  character 
subject  to  general  police  regulations  and  in 
which  no  public  interest  can  be  said  to  be 
subserved. 

"A  by-law  will  be  held  bad  when  it  ap- 
pears to  have  been  passed  not  to  subserve 
the  interests  of  the  corporation  (that  is 
the  public),  but  those  of  some  private  per- 
son or  class  of  persons."  McQuillin  on 
Municipal  Ordinances,  §  39.  The  same  au- 
thor  says:      "The   general   requisites   of   a 


cially  provided  therefor."  Ibid.;  State  v. 
Laugworthy,  55  Or.  303,  104  Pac.  424,  106 
Pac.  336:  Arkansas  Tax  Commission  v. 
Moore,  supra. 

"It  is  plainly  expressed  in  the  provision," 
says  the  court  in  Stevens  v.  Benson,  supra, 
"that  its  reserved  rights  are  to  be  inde- 
pendent of  the  legislature,  and  is  sufficient- 
ly specific  that  it  may  be  carried  without 
legislative  aid."  The  court  then  refers  to 
the  provision  that  the  officer  is  to  be  guided 
by  genera]  laws  until  legislation  is  enacted, 
and  continues  that  there  is  thus  prevented 
"any  possibility  of  defeat  by  inaction  of  the 
legislature  in  regard  to  the  manner  of  its 
submission  to  the  people." 

Without  any  action  by  the  legislature 
laws  could  be  initiated  or  referred  in  ac- 
cordance with  the  terms  of  such  a  consti- 
tutional amendment,  and  the  amendment  is 
therefore  self-executing.  Arkansas  Tax 
Commission  v.  Moore,  supra. 

The  proyision  found  in  the  Oregon  Con- 
stitution relating  to  initiative  and  referen- 
dum, from  which  the  Oklahoma  provisions 
are  copied,  that  the  secretary  of  state 
and  all  other  officers  shall  be  guided  by 
the  generml  law  and  the  acts  submitting  the 
initiative  and  referendum  amendment  to 
the  people  for  adoption  or  rejection  until 
legislation  shall  l>e  especially  provided  for, 
is  omitted  from  the  Oklahoma  Consti- 
tution. It  is  stated  that  this  omission 
was  made  in  order  to  obviate  any  possi- 
ble objection  that  might  be  made  by  the 
Federal  authorities  upon  the  admission 
of  the  state  into  the  Union;  that  an  in- 
tent was  thus  indicated  to  suspend  the 
operation  of  the  initiative  and  referendum 
until  carried  into  effect  by  legislative  action. 
It  was  accordingly  held  that  the  Oklahoma 
constitutional  provision  reserving  the  right 
of  initiative  and  referendum  is  not  self- 
executing.  Ex  parte  Wagner,  21  Okla.  33, 
95  Pac.  435,  18  Ann.  Cas.  197. 

The  Washington  Const,  amendment  of 
1912  expressly  provides  that  it  is  self-exe- 
cuting. State  ex  rel.  Kiehl  v.  Howell,  — 
Wash.  —  ,  138  Pac.  286. 

The  question  has  frequently  arisen  in  con- 
fection with  a  constitutional  provision  con- 
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f erring  initiative  and  referendum  powers 
on  municipalities. 

In  Acme  Dairy  Co.  v.  Astoria,  49  Or. 
520,  90  Pac.  153,  the  provision  in  a  consti- 
tutional amendment  conferring  initiative 
and  referendum  powers  upon  the  electors  of 
a  municipality,  which  expressly  authorized 
cities  and  towns  to  provide  for  the  manner 
of  exercising  the  initiative  and  referendum 
powers  as  to  their  municipal  legislation, 
was  held  self-executing  in  respect  to  ordi- 
nances prescribing  the  manner  of  invoking 
the  initiative  power  for  the  amendment  Qf 
the  municipal  charter. 

But  this  provision  is  not  self-executing  as 
to  miiniripal  ordinances  generally.  Tx)ng  v. 
Portland,  53  Or.  92,  98  Pac.  149,  rehearing 
denied  in  53  Or.  99,  98  Pac.  1111;  State  ex 
rel.  Bradford  v.  Portland  R.  Light  &  P.  Co. 

56  Or.  32,  107  Pac.  958. 

Nor    is   it   self-executing  as   to   counties. 

Schubel  V.  Olcott,  60  Or.  503,  120  Pac.  375. 

The   statement  in   Kiernan   v.   Portland, 

57  Or.  454,  37  L.R.A.(N.S.)  332,  111  Pac. 
379,  112  Pac.  402,  as  to  the  holding  in  the 
Acme  Dairy  Co.  Case,  supra,  being  that  the 
provision  is  not  self-executing,  is  apparently 
an  error.  • 

A  constitutional  provision  that  officers 
charged  with  the  duty  of  announcing:  and 
proclaiming  elections  and  of  certifying 
nominations  or  questions  to  be  voted  on 
shall  submit  the  question  of  the  approval 
or  disapproval  oi  a  law  or  resolution 
sought  to  be  referred  is  not  self-executing 
so  that  it  imposes  upon  the  secretary  of 
state  the  duty  of  submitting  a  measure  af- 
fecting a  county  of  the  state  to  the  electors 
of  such  county,  where  the  constitutional 
provision  referred  to  relates  to  submission 
to  the  voters  of  a  state,  and  there  is  no 
statute  requiring  the  secretary  of  state  to 
certify  nominations  or  questions  to  the 
voters  of  a  county  only.  State  ex  rel.  Dotta 
v.  Brodigan,  —  Nev.  —  ,  138  Pac.  914. 
The  provision  here  expressly  reserved  initia- 
tive and  referendum  powers  to  the  voters 
of  a  county,  and  provided  that  the  "legis- 
lature may  provide  by  law  for  the  manner 
of  exercising"  such  power,  and  it  is  stated 
that  it  is  apparent  that  further  legislation 
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valid  municipal  ordinance,  one  legally  bind- 
ing upon  all  whom  it  is  designated  to 
operate,  may  be  thus  briefly  summarized: 
.  .  .  (3)  It  must  relate  to  a  subject 
within  the  scope  of  the  corporation.  (4) 
It  must  be  in  harmony  with  the  Constitu- 
tion of  the  United  States  and  the  state,  the 
laws  of  the  United  States  and  the  state,  the 
municipal  charter  and  general  principles  of 
the  common  law  in  force  in  the  state.  .  .  . 
(10)  It  must  be  enacted  in  good  faith,  in 
the  public  interest  alone,  and  designed  to 
enable  the  corporation  to  perform  its  true 
functions  as  a  local  governmental  organ." 
Section  14.    Numerous  authorities  are  cited 


by  the  author  to  support  the  text.  See  also 
Lewis  V.  Webb,  3  Me.  326;  Richmond  v. 
Dudley,  129  Ind.  112,  13  L.R.A.  587,  28 
Am.  St.  Rep.  180,  28  N.  E.  312. 

The  authorities  cited  by  counsel  for 
relator  all  go  to  the  question  of  the  right 
to  the  writ  of  mandamus,  assuming  that 
the  proposed  ordinance  would  be  a  valid 
municipal  law  if  enacted.  Neither  in  the 
brief  nor  the  oral  argument  of  counsel  for 
relator  has  there  been  an  authority  cited 
that  would  support  the  validity  of  the 
proposed  ordinance.  In  view  of  the  fact 
that  the  city  attorney  had  advised  the  city 
council  in  effect  that  the  proposed  ordinance 


was  intended  to  carry  into  effect  the  power 
with  reference  to  county  matters. 

b.  Statutes  limiting  and  defining  scope. 

But  legislation  may  be  enacted  to  facili- 
tate the  enforcement  of  constitutional  pro- 
visions relating  to  the  initiative  and  refer- 
endum even  though  they  are  self -executing, 
and  such  laws  will  be  obligatory  upon  the 
court  when  intended  by  the  legislature  to 
be  mandatory,  so  long  as  -they  do  not  cur- 
tail the  rights  reserved,  or  exceed  the  limi- 
tation specified  in  the  amendment.  Stevens 
V.  Benson,  60  Or.  269,  91Pac.  577. 

So  it  has  been  held  that  an  enabling  act 
of  the  legislature,  intended  to  carry  into 
effect  a  self-executing  constitutional  pro- 
vision conferring  the  right  of  initiative  and 
referendum,  which  proposes  restrictions  on 
proposed  legislation  not  found  in  the  Con- 
stitution, is  invalid.  Hammett  v.  Hodges, 
104  Ark.  510,  149  S.  W.  667. 

In  this  case  an  enabling  act  restricting 
the  laws  to  be  proposed  only  to  those  that 
do  not  "set  aside  or  revoke  any  3-mile  pe- 
tition order  made  by  any  of  the  county 
courts  of  this  state,  prohibiting  the  sale  of 
liquor  ...  or  local-option  liquor  laws 
providing  methods  of  determining  whether 
the  sale  of  intoxicating  liquor  shall  be  pro- 
hibited in  any  county,  city,  town,  or  town- 
ship," was  held  invalid  where  there  was 
no  limitation  in  the  constitutional  amend- 
ment as  to  the  character  of  legislation  to 
be  proposed. 

So,  an  ordinance  of  a  municipality  re- 
stricting the  signers  of  an  initiative  petition 
for  amendments  of  its  charter  to  registered 
voters  is  an  unlawful  restriction  under  a 
constitutional  provision  granting  the  power 
to  enact  and  amend  the  municipal  charter 
to  the  legal  voters,  and  is  therefore  void. 
Woodward  v.  Barbur,  59  Or.  70,  116  Pac. 
101. 

The  power  of  the  legislature  does  not  ex- 
tend to  providing  a  different  method  of  pub- 
lication than  is  provided  in  a  constitutional 
provision  relating  to  initiative  and  referen- 
dum matters  that  "the  text  of  all  measures 
to  be  submitted  shall  be  published  as  con- 
stitutional amendments  are  published,  and, 
in  submitting  the  same,  and  in  all  matters 
pertaining  to  the  form  of  all  petitionis,  the 
50  L.R.A.(N.S.) 


secretary  of  state  and  all  other  officers 
shall  be  guided  by  the  general  laws  and  the 
act  submitting  this  amendment  until  legis- 
lation shall  be  especially  provided  therefor." 
Re  House  Resolutions,  50  Colo.  71,  114  Pac. 
293.  The  phrase  "until  legislation  shall  be 
especially  provided  therefor"  was  intended 
to  refer  merely  to  matters  pertaining  to  the 
form  of  petition,  and  not  to  the  publica- 
tion of  the  measure  which  were  thereafter 
to  be  submitted. 

But  a  constitutional  amendment  fixing 
the  time  within  which  a  petition  for  initia- 
tive measures  shall  be  filed  with  the  sec- 
retary of  state  does  not  preclude  the  legis- 
lature from  fixing  a  limit  of  time  for  a 
preliminary  filing  of  a  proposed  measure 
before  circulation  of  petitions  thereon  can 
be  commenced.  State  ex  rel.  Kiehl  v. 
Howell,  —  Wash.  —  ,  138  Pac.  286. 

As  to  power  of  legislature  to  determine 
when  an  initiated  law  shall  take  effect,  see 
Hradlev  v.  Union  Bridge  &  Constr.  Co.  185 
Fed.  544,  infra,  subd.  VIII.  b. 

IV,  As  applied  to  municipal  matters. 

a.  In  general. 

The  term  "municipality''  is  used  in  the 
note  as  including  any  division  of  the  state, 
whether  county,  town,  city,  or  district. 

As  to  whether  there  is  a  conflict  between 
the  initiative  and  referendum  and  the  guar- 
anty of  a  republican  form  of  government^ 
see  subd.  II.  b,  supra. 

h.  Power  to  exercise. 

1,  In  general. 

In  the  absence  of  a  constitutional^  provi- 
sion reserving  initiative  and  referendum 
powers,  the  right  of  a  municipality  to  ex- 
ercise these  powers  is  usually  a  question  of 
the  power  of  the  legislature  to  confer  them ; 
for  ordinarily  they  are  adopted  in  a  munici- 
pal charter  approved  by  the  legislature,  or 
are  exercised  in  pursuance  of  a  legislative 
act. 

The  court  in  Ex  parte  Anderson,  134  Cal. 
69,  86  Am.  St.  Rep.  236,  66  Pac.  194,  did 
not  pass  directly  upon  the  validity  of  a 
county  government  act  conferring  initiative 
and   referendum   powers  upon  the  electors 
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would  be  void  if  enacted,  because  it  granted 
a  special  privilege,  and  tbat  the  city  council 
had  refused  to  submit  the  proposed  ordi- 
nance to  popular  vote  because  of  this  rea- 
son, and  that  no  serious  attempt  appears 
to  have  been  made  to  controvert  this  con- 
tention, we  are  justified  in  assuming  that 
counsel  for  relator  were  unable  to  find 
authority  to  the  contrary. 

Counsel  for  relator  dwell  upon  the  fact 
that  the  provisions  of  the  charter  relative 
to  the  initiative  and  referendum  of  city 
ordinances  have  been  complied  with,  and, 
if  we  understand  their  position  correctly, 
it  is  their  contention  that  this  is  decisive' 


of  the  case.  But  a  so-called  proposed  or- 
dinance in  proper  form  that  could  never  be 
an  ordinance  in  substance  is  not  a  proposed 
ordinance  any  more  than  an  act  of  a  legisla- 
ture in  violation  of  the  Constitution  would 
be  a  statute. 

The  initiative  and  referendum  provisions  of 
the  city  charter  provide  an  additional  meth- 
od for  the  adoption  of  ordinances,  but  the 
fact  that  such  method  is  pursued  adds  no 
additional  validity  to  the  ordinance.  If 
the  ordinance  would  be  void  if  adopted  by 
the  city  council,  the  infirmity  \^ould  not  be 
cured  by  its  adoption  by  the  vote  of  the 
electors  of  the  city.    Long  v.  Portland,  53 


of  the  county,  but  held  that  the  particular 
statute  in  question,  which  conferred  such 
powers,  created  two  equal,  co-ordinate  law- 
making bodies,  each  without  any  restriction 
upon  the  other,  and  that  this  was  invalid; 
therefore  either  the  act  conferring  legisla- 
tive power  upon  the  people,  or  that  confer- 
ring such  power  upon  the  legislative  body, 
must  fall.  It  was  held  that  that  conferring 
initiative  powers  directly  upon  the  electors 
was  invalid. 

The  provision  in  the  municipal  charter 
considered  in  Re  Pfahler,  160  Cal.  71,  11 
L.R^.(N.S.)  1092,  88  Pac.  270,  11  Ann. 
Cas.  911,  giving  the  electors  power  to  direct- 
ly enact  such  ordinances  as  the  council  re- 
fused to  enact,  as  well  as  to  effectually  veto 
ordinances  adopted  by  the  council,  making 
the  electors  paramount  to  the  council  and 
mayor,  obviated  the  difficulty  met  in  Ex 
parte  Anderson.  In  the  Pfahler  Case 
the  power  of  the  municipality  to  adopt 
initiative  and  referendum  provisions  in  its 
charter  when  approved  by  the  legislature 
was  sustained  generally.  Apart  from  the 
distinction  pointed  out  between  Ex  parte 
Anderson  and  Re  Pfahler,  it  is  doubtful 
whether  Ex  parte  Anderson  lays  down  a 
sound  rule  of  law. 

In  Ex  parte  Farnsworth,  61  Tex.  Crim. 
Rep.  342,  33  L.R.A.(N.S.)  968,  135  8.  W. 
535,  it  was  held  that  the  legislature  could 
not  confer  upon  the  electors  of  a  municipal 
corporation  power  to  enact,  by  initiative 
and  referendum,  an  ordinance  fixing  rates 
for  telephone  service,  where  the  Constitu- 
tion delegates  to  it  the  legislative  power, 
and  merely  reserves  to  the  people  the  right 
to  assemble  and  apply  to  those  invested  with 
the  powers  of  government  for  redress  of 
urievances,  while  it  forbids  any  change  in 
the  form  of  government.  While  the  ordi- 
nance involved  in  the  case  was  one  fixing 
telephone  rates,  the  decision  covers  the 
hroad  question  of  the  power  of  the  legisla- 
ture to  confer   Initiative  and   referendum 

POWCTS, 

See  further,  in  this  connection,  Re  Pfahler, 
11  L.RJi.(N.8.)  1092,  Ex  parte  Farnsworth, 
33  L.RJL.(N.S.)  968,  Kieman  v.  Port- 
land, 37  LuR.A.(N.S.)  332,  and  State  ex 
ML.  Wagreb  v.  SumcEBS,  with  reference  to 
the  referendum. 

The  dissenting  opinion  in  Re  Francis, 
60L.RX(N.S.) 


post,  861,  regards  the  decision  in  that  case 
as  opposed  to  the  decision  in  the  Farnsworth 
Case,  but  the  majority  thought  there  was 
no  conflict  between  the  two. 

Where  a  constitutional  provision  confers 
initiative  and  referendum  powers  generally, 
but  does  not  extend  the  same  to  local  and 
municipal  matters,  the  legislature  may  ex- 
tend the  same  to  9uch  matters  where  the 
Constitution  does  not  prohibit.  Thus,  the 
court  in  Toralinson  Bros.  v.  Hodges,  — 
Ark.  —  ,  162  S.  W.  64,  was  of  the  opinion 
that  the  legislature  may  confer  initiative 
and  referendum  powers  upon  cities  and 
towns,  but  holds  that  the  act  of  the  legis- 
lature in  question  in  that  case  was  in- 
tended merely  to  carry  out  the  mandate  of 
the  people  as  expressed  in  the  constitutional 
amendment;  and  this  not  conferring  such 
powers  of  local  legislation,  the  act  of  the 
legislature  would  not  be  construed  as  do- 
ing so. 

It  was  accordingly  held  in  Tomlinson 
Bros.  V.  Hodges,  supra,  that  a  municipal 
ordinance  granting  a  franchise  to  furnish 
electric  lights  in  the  city  upon  the  terms 
named  in  the  ordinance  could  not  be  re- 
ferred to  the  people. 

A  statute  providing  that  when  a  certain 
per  cent  of  the  electors  of  a  municipality 
shall  petition  a  city  council  for  the  submis- 
sion of  a  proposed  charter  amendment,  it 
shall  be  the  dtity  of  the  council  to  submit 
the  question  at  the  next  regular  municipal 
election,  is  not  in  conflict  with  the  con- 
stitutional provision  that  the  legislature 
shall  have  no  power  to  impose  taxes  upon 
the  municipality,  on  the  theory  that  the 
publication  of  the  necessary  notice  of  the 
proposed  amendment  and  the  submission 
thereof  will  compel  the  city  to  incur  an  in- 
debtedness. Hindman  v.  Boyd,  42  Wash. 
17,  84  Pac.  609.  It  was  urged  that  this  act 
violated  the  constitutional  provision  in  that 
it  attempted  to  vest  in  other  than  the  cor- 
porate authorities  the  power  to  create  a 
debt  or  to  impose  a  tax,  even  against  the 
will  of  the  corporate  authority. 

It  was  further  held  in  this  case  that  the 
statute  conferring  power  upon  the  electors 
of  a  municipality  to  amend  its  charter 
modified  a  previous  statute  reserving  legis- 
lative powers  to  the  mayor  and  city  council, 
so  that  a  charter  amendment  providing  for 
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Or.  92^08  Pae.  149,  1111;  Brazell  v.  Zeigler, 
26   Okla.  826,   110  Pac.   1052;   Giddings  v. 
San  Buenaventura,  165  Cal.  695,  133  Pac. 
479. 
The  writ  prayed  for  is  denied. 

McCarran,  J.,  coneurt. 

Talboty  Ch.  J.,  concurring: 

I  concur.  The  so-called  proposed  ordi- 
nance, the  passage  of  which  by  the  voters  of 
the  city  is  sought  to  be  obtained  by  com- 
pelling the  touncil  to  call  a  special  election, 
would,  if  carried  at  such  an  election,  be  a 
license,  which  is  distinguishable  and  ordin- 
arily understood  to  mean  something  differ- 
ent from  an  ordinance.  Any  general  regu- 
lation regarding  city  licenses  may  be  regard- 


ed as  an  ordinance,  but  an  ordinance  such 
as  may  be  submitted  for  passage  at  a  ref- 
erendum vote  at  a  special  election  under  the 
city  charter  is  a  municipal  law,  rule,  or 
regulation  of  a  more  public  and  permanent 
nature  than  a  mere  license  to  an  individual 
to  sell  liquor.  Such  a  license  is  defined  by 
the  Standard  Dictionary:  "In  municipal 
law,  an  official  permit  to  carry  on  a  busi- 
ness not  otherwise  allowed;"  and  by 
Webster:  '*A  formal  permission  from  the 
proper  authorities  to  perform  certain  acts 
or  to  carry  on  a  certain  business  which, 
without  such  permission,  would  be  illegal; 
also  the  document  embodying  such  permis- 
sion, as  a  license  to  preach,  to  practise 
medicine,  to  sell  gunpowder  or  intoxicating 
liquors." 


a  referendum  upon  the  granting  of  fran- 
chises was  not  invalid  as  a  delegation  of 
legislative  powers  to  tiie  people  instead  of 
to  the  mayor  and  council.     Ibid. 

Ordinances  making  an  annual  tax  levy 
and  appropriations  were,  by  the  provisions 
of  the  municipal  charter  involved  in  Swain 
V.  Fritehman,  21  Idaho,  783,  125  Pac.  319, 
to  take  effect  immediately,  and  therefore 
were  not  subject  to  the  referendum.  The 
argument  that  the  adoption  of  the  referen- 
dum might  make  a  tax  levy  impossible,  in 
that  an  ordinance  for  that  purpose  might 
be  defeated  bv  the  referendum,  and  therefore 
impair  the  ooligations  of  the  contract,  was 
accordingly  disallowed. 

The  court  does  not  pass  upon  the  power 
of  tlie  legislature  to  confer  initiative  and 
referendum  power  upon  a  county,  in  Hodges 
v.  Dawdy,  104  Ark.  583,  149  S.  W.  656,  but 
holds  that  an  enabling  statute  intended  to 
carry  into  full  effect  a  constitutional  pro- 
vision reserving  to  the  people  of  the  state 
the  right  of  initiative  and  referendum,  which 
confers  the  right  to  initiate  local  legisla- 
tion upon  the  people  of  a  county  or  munici- 
pality, not  inconsistent  with  the  general 
laws  or  Constitution  of  the  state,  does  not 
confer  the  right  to  initiate  laws  which  are 
inconsistent  with  the  state  laws.  One  of  the 
measures  sought  to  be  initiated  was  a  local 
statute  directing  the  removal  of  the  county 
seat,  another  a  statute  fixing  the  salary  of 
the  officers  of  a  county,  another  a  statute  to 
regulate  horse  racing  and  to  permit  betting 
on  horse  races  in  a  certain  countv,  and 
another  to  initiate  an  ordinance  permitting 
games  of  baseball  to  be  played  on  any  day 
of  the  week,  including  Sunday.  The  re- 
moval of  the  county  seat  was  provided  by 
a  general  statute,  and  the  measures  sought 
to  be  initiated  by  the  other  petitions  were 
inconsistent  with  the  criminal  statutes  of 
the  state.  The  salary  bill  was  also  incon- 
sistent with  the  general  statute  of  the  state 
prescribing  a  fee  for  county  officers. 

A  city  which  adopts  its  charter  by  virtue 
of  §§  3a  and  3b  of  art.  18  of  the  Oklahoma 
Constitution  without  providinor  for  the 
manner  of  exercise  of .  the  initiative  and 
referendum  powers  reserved  by  the  Consti- 
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tution  is  governed  by  §  17  of  the  Revised 
Laws  of  Oklahoma,  which  provides  that  all 
cities,  counties,  and  other  municipalities 
which  do  not  provide  by  ordinance  or  chart- 
er for  the  manner  of  exercising  initiative 
and  referendum  powers  shall  be  governed  by 
the  provisions  of  such  section.  Lowther  y. 
Nissley,  38  Okla.  797,  135  Pac.  3. 

A  municipality  may  provide  for  the  man- 
ner of  amending  its  charter  by  initiative 
legislation  under  a  constitutional  provision 
reserving  to  the  people  of  every  municipal- 
ity and  district  as  to  all  local,  special,  and 
municipal  legislation  of  every  character  in 
or  for  their  respective  municipalities  and 
districts  initiative  and  referendum  powers, 
and  providing  that  the  manner  of  execiiting 
such  powers  shall  be  prescribed  by  general 
laws,  except  that  cities  and  towns  may  pro- 
vide for  the  manner  of  exercising  the  initia- 
tive and  referendum  powers  as  to  their  mu- 
nicipal legislation.  This  may  be  done  with- 
out any  general  legislation  carrying  the 
constitutional  provisions  into  effect.  Acme 
Dairy  Co.  v.  Astoria,  49  Or.  520,  90  Pac. 
153. 

A  statutory  provision  that  the  legislative 
powers  of  any  city  shall  be  vested  in  a 
mayor  and  city  council,  to  consist  of  such 
number  of  members  and  to  have  such  powers 
as  may  be  provided  for  in  its  charter,  does 
not  prevent  the  adoption  by  the  city  of  a 
charter  amendment  providing  for  the  ini- 
tiative and  referendum,  since  the  powers 
that  are  vested  in  the  mayor's  council  under 
the  legislative  act  are  only  such  powers  as 
are  provided  for  in  the  charter,  and  this 
being  changed,  the  powers  no  longer  exist 
as  formerly.  Hartig  v.  Seattle,  53  Wash. 
432,  102  Pac.  408. 

2,  Under  particular  constitutional  and 
statutory  provisions. 

As  to  whether  a  constitutional  amendment 
confers  upon  the  people  of  a  county  the 
right  of  initiative  and  referendum  is  a 
question  of  construction  of  the  language 
used. 

A  constitutional  provision  reserving  to 
the  people  of  the  state  the  right  to  initiate 
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Anong  the  references  in  Words  &  Phras- 
es Judiciallj  Defined,  the  following  appear 
in  vol.  6  p.  5024:  "In  Dill.  Mun.  Corp. 
4th  ed.  §  307,  it  is  said  that  in  this  country 
thf  word  'ordinance'  is  limited  in  its  appli- 
ration  to  the  acts  or  regulations  in  the 
nature  of  local  laws,  passed  hy  the  proper 
assembly  or  governing  body  ^f  the  corpora- 
tion. An  'ordinance'  means  a  local  law 
prescribing  a  general  and  permanent  rule. 
Citizens'  Gas  &  Min.  Co.  v.  Elwood,  114  Ind. 
332,  16  X.  E.  624,  626;  Shuttuck  v.  Smith, 
6  N.  D.  56,  69  N.  W.  5,  11,  ,  .  .  An  or- 
dinance is  in  the  nature  of  a  local  statute. 
.  .  .  Evison  ▼.  Chicago,  St.  P.  M.  k  0. 
R.  Co.  45  Minn.  370,  376,  11  L.R.A  484, 
48  N.  W,  6.  The  word  'ordinance,'  as  ap- 
plicable to  the  action  of  a  municipal  cor- 


poration, should  be  deemed  to  mean  local 
laws  passed  by  the  governing  body.  The 
legislature  of  the  state  passes  laws  and 
makes  rules  for  the  government  of  its  pro- 
cedure. So  a  municipal  corporation  passes 
laws,  called  'ordinances,'  and  enacts  rules. 
The  same  distinction  that  exists  between 
laws  and  rules  made  by  the  legislature 
should  be  held  to  exist  between  rules  and 
ordinances  enacted  by  a  municipal  corpora- 
tion. .  .  .  Armatage  v.  Fisher,  74  Hun, 
167,  26  N.  Y,  Supp.  364,  367." 

In  the  note,  Dillon's  Municipal  Corpora- 
tions, ToL  1,  p.  884,  it  is  stated  that  "a 
resolution  is  an  order  of  the  council  of  a 
special  and  temporary  character;  an  or- 
dinance prescribes  a  permanent  rule  of  con- 


laws  and  to  pass  upon  those  enacted  by  the 
legislature  does  not  authorize  local  legis- 
lation by  countips  or  municipalities,  al- 
though the  constitutional  provision  reserved 
to  *'the  people  of  each  county  and  of  the 
state"  such  power,  where  the  enacting 
clause  provided  for  bills  is  in  the  form, 
•*Be  it  enacted  by  the  people  of  the  state," 
and  in  defining  the  basis  upon  which  to 
estimate  the  required  number  of  signers  for 
the  measure  it  is  provided  that  "the  whole 
niunber  of  votes  oast  for  the  office  of  gover- 
nor at  the  regular  election  last  preceding 
the  filing  of  any  petition  for  the  initiative 
&r  for  the  referendum  shall  be  the  basis  on 
which  the  number  of  legal  votes  necessary 
to  sign  such  petition  shall  be  counted.'' 
Hodges  y.  Dawdy,  104  Ark.  683,  149  S.  W. 
656. 

A  constitutional  provision  reserving  to 
the  people  power  to  determine  what  shall 
be  subject  to  taxation  or  exemption,  and 
providing  that  the  people  of  the  several 
counties  are  empowered  to  regulate  taxation 
within  tlieir  several  counties,  subject  to 
general  laws,  confers  power  of  local  legis- 
lation upon  the  county  when  carried  into 
effect  by  appropriate  legislation.  Schubel 
V.  Olcott,  60  Or.  603,  120  Pac.  375. 

The  powers  of  the  referendum  are  by  §  5, 
art  1  of  the  Oklahoma  Constitution  reserved 
to  the  legal  voters  of  'every  county  as  to 
all  local  legislation  or  action  in  the  ad- 
ministration of  county  government.  Brazell 
y,  Zeigler,  26  Okla.  826,  119  Pac.  1052. 

See  Hindman  y.  Boyd,  42  Wash.  17,  84 
Pac  609,  supra. 

0.  What  acts  are  mihjeet, 
X.  In  general. 

Under  a  charter  conferring  upon  a  city, 
acting  through  its  board  of  commissioners, 
the  power  to  determine  rates  and  regulate 
charges,  etc.,  after  a  fair  hearing  on  the  rea- 
sonableness of  such  rates,  the  electors  cannot 
fix  by  initiatiye  petition  the  telephone  rates, 
since  there  is  no  opportunity  for  a  hearing. 
Southwestern  Telog.  k  Teleph.  Co.  y.  Dallas, 
104  Tex.  114,  134  8.  W.  321. 

Under  a  charter  containing  general  pro- 
50  L.RA.(N.S.) 


visions  as  to  initiative  and  referendum 
powers,  and  delegating  to  the  municipality, 
''acting  through  its  board  of  commissioners," 
the  duty  to  determine,  fix,  and  regulate  the 
charges,  fares,  or  rates  of  street  railway 
companies,  and  further  providing  for  the 
making  of  rules  granting  a  hearing  to  such 
persons,  firms,  or  corporations  as  may  be 
affected,  there  is  no  right  in  the  people 
to  initiate  an  ordinance  regulating  such 
fares,  and  adopting  the  same  by  referendum 
vote.  Dallas  v.  Dallas  Consol.  Electric 
Street  R,  Co.  —  Tex.  Civ.  App,  —  ,  169  S. 
W.  76. 

Compare  these  cases  with  £x  parte  Fams- 
worth. 

Where  at  the  same  time  that  an  amend- 
ment to  the  municipal  charter  conferring 
initiative  and  referendum  powers  was  adopt- 
ed another  amendment  was  adopted,  special- 
ly conferring  upon  the  city  council  power 
by  ordinance,  and  not  otherwise,  to  license, 
tax,  confine  within  limits  of  time  and  place, 
to  be  by  the  city  council  prescribed,  and  to 
otherwise  regulate,  the  selling  or  giving 
away  of  intoxicating  liquor,  the  initiative 
powers  in  regard  thereto  may  not  be  ex- 
ercised. Hartig  v.  Seattle,  53  Wash.  432. 
102  Pac.  408. 

And  in  Meade  y.  Dane  County,  —  Wis. 
— ,  146  N.  W.  239,  a  statute  delegating 
to  the  electors  of  a  county  powers  to  be 
exercised  by  referendum  which  the  Consti- 
tution provided  for  and  authorized  a  dele- 
gation of  to  a  county  board  was  held  un- 
constitutional. 

A  further  provision  in  this  statute  that 
emergency  measures  should  go  into  effect 
upon  passage  by  the  county  board,  but 
should  stand  repealed  by  an  adverse  vote 
upon  a  referendum,  was  held  unconstitu- 
tional as  an  attempted  power  of  repoal. 
It  is  further  stated  that  the  power  to  re- 
view and  reverse  the  otherwise  final  de- 
cisions of  an  administrative  officer  or  de- 
partment is  judicial  power  expressly  con- 
ferred elsewhere  by  the  Constitution. 
Ibid. 

An  ordinance  conferring  a  franchise  for 
the  establishment  of  an  electrical  protec- 
tion system  was  ordered  submitted  to  the 
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duct  or  government.    Blanchard  ▼.  BiBsell, 
11  Ohio  St.  96,  103," 

In  my  opinion  the  power  of  the  city 
CQuncil  is  absolute  under  the  special  pro- 
vision of  §  10,  art  12,  of  the  charter,  which 
authorizes  the  council  ''to  fix,  impose,  and 
collect  a  license  tax  on,  regulate,  prescribe 
the  location  of,  or  suppress,  any  and  all 
places  where  intoxicating  drinks  are  sold 
or  given  away."  It  is  apparent  that  by  so 
specifically  giving  the  control  of  such 
licenses  to  the  council,  and  providing  that 
elections  may  be  called  for  the  submission 
to  the  voters  of  proposed  ordinances,  with- 
out stating  either  in  the  section  relating 
to  ordinances  or  as  a  proviso  to  the  one 
relating  to  licenses  that  an  election  may  be 
called  to  determine  whether  licenses  shall  be 


issued,  the  legislature,  under  the  uaual 
definitions  and  distinctions,  treated  "or- 
dinances" as  distinct  from  "licenses/'  and 
made  no  provision  for  an  election  regard- 
ing them. 

In  McQuillin  on  Municipal  Corporations, 
voL  1,  p.  825,  it  is  said  that  "where  the 
grant  conferring  the  power  is  a  complete 
enactment  within  itself,  the  provision, 
whether  charter  or  statutory,  becomes  self- 
enforcing,  and  therefore  legislation  by  or- 
dinance is  not  required." 

II,  contrary  to  the  will  of  the  city  coun- 
cil, the  relator  may  force  the  calling  of  a 
special  election,  every  other  applicant  who 
is  denied  such  a  license  may  also  demand 
or  require  the  calling  of  a  special  election. 


referendum  in  State  ex  rel.  Mohr  v.  Seattle, 
69.  Wash.  68,  100  Pac.  309.  No  question 
was  raised,  however,  as  to  the  character  of 
the  ordinance  which  was  sought  to  be  sub- 
mitted. 

A  port  may  adopt  by  initiative  an 
amendment  to  its  cnarter  enlarging  its 
powers  so  as  to  include  authority  to  es- 
tablish and  maintain  an  efficient  towage 
and  pilot  service,  and  to  that  end  to  pur- 
chase, lease,  control,  and  operate  steam 
tugboats  and  steam  and  sail  pilot  beats, 
and  to  issue  bonds  for  the  purpose  of  rais- 
ing money  to  pay  for  the  same.  Farrell  v. 
Portland,  62  Or.  682,  98  Pac   145. 

2.  Administrative  matters. 

The  reservation  of  the  power  of  referen- 
dum to  the  legal  voters  of  every  county  as 
to  all  local  legislation  or  action  in  the 
administration  of  county  government  is 
confined  to  legislative  matters  as  distin- 
guished from  administrative,  there  being 
no  power  of  referendum  as  to  the  latter. 
Brazell  v.  Zeigler,  26  Okla.  826,  110  Pac. 
]052. 

The  referendum  as  applied  te  municipal 
aifairs  aflfecto  only  those  ordinances  or 
k'esolutions  that  are  municipal  legislation. 
Long  V.  Portland,  63  Or.  92,  98  Pac.  149, 
rehearing  denied  in  53  Or.  99,  98  Pac.  1111. 
See,  also,  Acme  Dairy  Co.  v.  Astoria,  49 
Or.  620,  90  Pac.  153,  supra,  subd.  IV.  b,  1. 

The  action  of  a  board  of  county  commis- 
sioners in  ordering  the  clerk  of  said  board 
to  advertise  for  bids  for  the  erection  and 
construction  of  a  certain  bridge,  in  pur- 
suance of  the  power  of  said  board  to  make 
orders  respecting  the  property  of  the  county, 
and  to  construct  and  repair  bridges,  is 
administrative  action,  and  not  subject  to 
the  referendum.     Brazell  v.  Zeigler,  supra. 

See  Pawhuska  v.  Pawhuska  Oil  &  Gas 
Co.  28  Okla.  563,  115  Pac.  363,  infra,  subd. 
XI.  c,  1.     . 

See  State  ex  sel.  Wagnbb  v.  Suxkebs 
in  this  connection. 

d.  To  what  bodies  applies, 

A  constitutional  provision  granting  the 
50  L.R.A.(N.S.) 


power  to  "the  legal  voters  of  every  city 
and  town"  to  enact  and  amend  ite  charter, 
construed  with  a  general  constitutional 
provision  reserving  initiative  and  referen- 
dum powers  to  the  legal  voters  of  "every 
municipality  and  district,"  indicates  an 
intention  to  include  the  local  subdivisions 
other  than  those  which  might  be  strictlv 
denominated  cities  or  towns,  and  is  suf- 
ficiently broad  to  include  a  port  which 
is  neitner  a  city  nor  town  in  the  strict 
technical  sense,  and  therefore  such  port  may 
by  initiative  proposal  amend  ite  charter. 
Farrell  v.  Portland,  52  Or.  582,  98  Pac. 
146. 

So,  an  act  of  the  legislature,  carrying 
into  efl'ect  these  powers,  which  declares 
ite  purpose  to  be  to  carry  into  eflfect  initia- 
tive and  referendum  powers  reserved  to  the 
people  in  the  Constitution  as  to  general, 
local,  and  special  legislation,  and  to  regu- 
late elections  thereunder,  and  for  carrying 
into  effect  a  constitutional  amendment 
granting  to  cities  and  towns  the  right  to 
enact  and  amend  their  charters,  prescrib- 
ing the  form  of  initiative  petitions,  and 
providing  for  the  jurisdiction  of  the  court 
in  the  county  in  which  a  municipal  cor- 
poration which  seeks  to' avail  itaeU  of  the 
provisions  of  the  Constitution  is  located, 
is  sufficiently  broad  to  make  provision  for 
all  cases  authorized  by  the  constitutional 
amendment,  and  authorizes  the  amending 
of  its  charter  by  a  port,  which  is  neither 
a  city  nor  a  town  in  the  strict  technical 
sense.    Ibid. 

See  also  the  various  municipal  bodies  in- 
volved in  the  discussion  above. 

V,  Application  of  existing  constitution' 
al  provisions  to  initiative  and  referent 
dutn  enactments, 

a.  In  general. 

In  commenting  upon  the  application  of 
constitutional  restrictions  to  initiative  and 
referendum  legislation,  the  court,  in  Steto 
V.  Schluer,  59  Or.  18,  115  Pac.  1057,  stetea 
that  under  the  system  now  prevailing  "a 
clause  of  the  organic  act  appears  to  control 
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If  a  city  liquor  license  were  held  to  be  a 
city  ordinance  or  municipal  law,  in  order 
to  be  consistent  it  would  be  necessary  to 
hold  thai  a  county  or  state  liquor  license 
is  a  state  law,  and  any  person  who  is  re- 
fused a  state  liquor  license  under  the  stat- 
ute providing  for  the  issuance  of  such 
licenses  could  by  referendum  demand  sub- 
mission at  a  state  election  of  the  question 
whether  he  should  be  granted  a  license. 

Under  our  statute  and  decisions  it  is 
well  settled  that  a  license  may  be  revoked. 
Wallace  v.  Reno,  27  Nev.  71,  63  L.R.A.  337, 
103  Am.  St.  Rep.  747,  73  Pac.  528.  If  a 
license  were  considered  as  an  ordinance  or 
law  which  could  be  passed  and  enforced  by 
referendum  vote,  the  further  question  might 
arise  whether  any  person  whose  license  had 


been  revoked  by  proper  authority,  or  had 
expired  at  the  end  of  the  quarter,  if  a  city 
or  county  license,  or  at  the  expiration  of  a 
year,  if  a  state  license,  would  have  the 
right  by  referendum  to  ask  the  voters  at 
an  election — city,  county,  or  state — ^to  de- 
termine whether  his  license  should  be  re- 
stored or  a  new  one  granted  to  him,  and 
we  might  soon  have  a  long  list  of  ordinances 
and  municipal  and  state  laws  carried  or 
rejected  at  numerous  expensive  elections, 
which,  when  passed,  would  be  nothing  more 
than  licenses  as  commonly  understood,  and 
the  issuance  of  which  to  any  individual  is 
within  the  detail  and  routine  work  of  the 
city  council,  under  the  ordinances  and  laws 
of  a  general  nature  relating  to  such  licenses. 


only  the  legislative  assembly,  since  it  re- 
quires no  more  effort  nor  any  greater  care 
to  amend  a  clause  of  the  Constitution  than 
it  does  to  enact,  alter,  or  repeal  a  statute, 
for  a  majority  vote  is  sufficient  to  give 
sanction  to  a  bill,  and  no  greater  vote  is 
required  to  amend  the  fundamental  law." 
While  tliis  may  be  true,  it  does  not  follow 
that  enactments  of  the  people  through  the 
initiative  and  referendum,  which  are  pure- 
ly legislative,  are  not  subject  to  appro- 
fTiate  constitutional  restrictions.  And  this 
is  true  also  as  to  constitutional  amend- 
ments. It  is  the  general  rule  that  enact- 
ments through  the  agency  of  the  initiative 
and  referendum  are  subject  to  appropriate 
constitutional  restrictions.  The  diversity 
of  holding  arises  in  the  determination  of 
what  constitutional  restrictions  are  appro- 
priate and  what  are  not;  or,  in  case  of 
constitutional  amendments,  what  existing 
amendments  have  been  repealed. 

The  provision  in  the  enabling  act  relative 
to  the  admission  of  Oklahoma  into  the 
Union  aa  a  state,  that  the  capitol  should 
remain  at  Guthrie  until  1913,  was  repealed 
bj  an  initiative  bill  removing  the  capitol 
to  Oklahoma  City.  Smith  v.  State,  28 
Okk.  236,  113  Pac.  932.  This  decision 
is  based  not  upon  any  superior  efficacy  in 
initiative  legislation,  but  upon  the  fact  that 
Congress  could  not  bind  tne  state  to  keep 
the  capitol  at  any  one  place. 

In  State  ex  rel.  Hindley  v.  Superior  Ct. 
70  Wash.  352,  126  Pac.  920,  a  constitution- 
al provision  that  a  municipal  charter 
"may"  be  amended  by  proposals  submitted 
by  iiie  legislative  auuiority  to  the  electors 
at  any  general  election  was  held  not  to 
prevent  the  submission  of  an  amendment 
proposed  by  initiative  petition  at  a  special 
election,  where  a  constitutional  provision 
conferred  upon  municipalities  power  to 
adopt  special  charters  not  inconsistent  with 
the  Constitution  and  law.  See  further  as 
to  this  case,  infra,  subd.  VIII.  a. 

d.  Omutitutional  afnendments. 

It  has  been  held  that  an  amendment  to 
the  Constitution  conferring  initiatlTe  and 
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referendum  powers  with  reference  to  pro- 
posing amendments  to  the  Constitution  does 
not  abrogate  an  existing  constitutional 
provision  limiting  the  number  of  amend- 
ments that  may  be  proposed  or  submitted 
at  the  same  time  to  three  in  number,  in 
the  absence  of  anything  in  the  amendment 
conferring  initiative  and  referendum  pow- 
ers, indicating  an  intention  to  repeal  the 
existing  constitutional  provision.  State 
ex  rel.  Little  Rock  v.  Donaghey,  106  Ark. 
56,  152  S.  W.  746. 

On  the  contrary,  under  a  constitutional 
amendment  reserving  to  the  people  the 
power  to  propose  amendments  to  the  Con- 
stitution, and  to  enact  or  reject  the  same 
at  the  polls,  independent  of  the  general 
assembly,  making  no  limitation  as  to  the 
number  of  amendments  that  may  be  so 
proposed,  but,  on  the  contrary,  requiring 
the  secretary  of  state  to  submit  all  meas- 
ures initiated  by  the  people  for  adoption 
or  rejection  at  the  polls  in  compliance 
therewith,  there  is  no  limitation  upon  the 
number  of  amendments  that  may  oe  pro- 
posed or  the  number  of  articles  that  may 
be  amended,  initiative  amendments  not  be- 
ing governed  by  a  constitutional  provision 
that  the  general  assembly  shall  have  no 
power  to  propose  amendments  to  more  than 
six  articles  of  the  Constitution  at  the 
same  session.  People  ex  rel.  Tate  y.  Pre- 
vost,  —  Colo.  —  ,  134  Pac.  129. 

Hie  Colorado  Constitution  requires  the 
secretary  of  state  to  submit  "all  measures 
initiated,"  while  this  provision  is  absent 
from  the  Arkansas  Constitution;  at  least, 
so  far  as  appears  from  State  ex  rel.  Little 
Rock  V.  Donaghey.  The  Colorado  Consti- 
tution expressly  limits  the  power  of  the 
general  assembly  as  to  the  number  of 
amendments,  while  the  Arkansas  Constitu- 
tion, although  referring  to  the  general  as- 
sembly, makes  the  broad  limitation  that 
"no  more  than  three  amendments  shall  be 
proposed  ...  at  the  same  time." 
Apart  from  these  differences,  however, 
there  is  a  difference  in  principle  in  these 
decisions,  the  Colorado  court  taking  the 
view  that,  without  a  limitation  in  the 
initiative  and  referendum  amendment,  the 
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STATE  OF  SOUTH  DAKOTA  EX  REL.  V 
J.  WAGNER,  Appt., 

V. 

JOHN  W.  SUMMERS,  City  Auditor  of  the 
City  of  Yankton,  Respt. 

(—  s.  D.  — ,  144  N.  W.  730.) 

Courts  —  republican   form  of  govem- 
ment  —  power  to*  determine. 

1.  Whether  or  not  a  state  has  a  repub- 
lican form  of  government  is  a  political,  and 
not  a  judicial,  question. 

State  —  form  of  government  —  initia- 
tive and  referendum. 

2.  The  provisions  of  the   initiative  and 


referendum  as  applied  to  municipal  corpora- 
tions do  not  raise  the  question  whether  or 
not  a  state  has  a  republican  form  of  govern- 
ment. 

Initiative  and  referendum  -*  power  to 
grant  on  question  of  liquor  license. 

3.  The  legislature  has  power  to  grant 
the  inhabitants. of  a  municipality  the  power 
of  referendum  upon  the  granting  of  liquor 
licenses  by  the  municipal  authorities;  and 
this  power  is  not  restricted  by  a  constitu- 
tional amendment  reserving  to  the  people 
the  right  to  require  any  law  which  the 
legislature  may  enact  to  be  submitted  to 
them  before  going  into  effect,  except  such 
as  may  be  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or 
safety,  or  support  of  the  city  government 
and  its  existing  institutions. 


power  to  propose  amendments  is  not  limit- 
ed by  existing  constitutional  provisions, 
while  the  Arkansas  decision  does  so  limit 
this  power  in  the  absence  of  anything  in  the 
initiative  and  referendum  amendment  in- 
dicating an  intention  to  repeal '  existing 
constitutional  provisions. 

W^hile  holding  the  constitutional  limi- 
tation binding  generally,  the  Arkansas 
court  holds  that  where  there  is  an  irrecon- 
cilable repugnancy  between  a  constitution- 
al amendment  conferring  initiative  and 
referendum  powers  and  existing  constitu- 
tional provisions,  the  existing  constitution- 
al provisions  must  yield.  Thus,  an  exist- 
ing constitutional  provision  that  amend- 
ments proposed  to  the  Constitution  shall 
be  published  for  six  months  immediately 
preceding  the  next  general  election  must 
yield  to  a  subsequent  enactment  conferring 
initiative  and  referendum  powers,  which 
provides  that  initiative  petitions  shall  be 
filed  with  the  secretary  of  state  not  less 
than  four  months  before  the  election  at 
which  they  are  to  be  voted  upon.  Grant  v. 
Hardage,  106  Ark.  608,  153  S.  W.  826. 

A  constitutional  provision  submitted  on 
initiative  petition,  and  not  upon  a  proposal 
in  either  branch  of  the  legislature,  is  not 
invalid  for  the  reason  that  it  was  submit- 
ted at  a  primary  election  held  throughout 
the  state  at  said  time,  and  not  at  the  gen- 
eral election  to  be  held  throughout  the 
state  for  ihe  election  of  state  officers,  as 
required  by  the  Constitution  for  amend- 
ments proposed  in  either  branch  of  the 
legislature.  Atwater  v.  Hassett,  27  Okla. 
292,  —  L.R.A.(N.S.)  —  ,  111  Pac.  802. 

It  is  not  decided  in  People  ex  rel.  Tate 
V.  Prevost,  •—  Colo.  —  ,  134  Pac.  129, 
whether  a  general  constitutional  provision 
that,. if  more  than  one  amendment  be  sub- 
mitted at  any  general  election,  each  of  the 
amendments  shall  be  voted  upon  separately, 
and  votes  thereon  cast  shall  be  separately 
counted,  applies  to  measures  initiated,  but 
it  is  held  that,  even  if  it  does,  this  does 
not  require  the  submission  of  separate  sub- 
jects, but  only  that  each  amendment  be 
separately  submitted;  and  that  it  is  one 
amendment  if  the  subjects  are  germane  to 
the  general  subject  of  the  amendment,  or 
60  I..R.A.(N.S,) 


so  connected  with  or  dependent  upon  the 
general  subject  that  one  is  not  desirable 
without  the  other. 

It  was  accordingly  held  that  a  home-rule 
amendment  granting  power  to  municipali- 
ties to  make  or  amend  their  charters,  and 
conferring  all  other  powers  necessary  to  the 
administration  of  local  and  municipal  af- 
fairs, including  power  to  regulate  munici- 
pal elections,  and  also  that  relating  to  the 
assessment  of  property,  might  be  submitted 
as  a  single  amendment. 

The  amendment  which  was  rejected  in 
State  ex  rel.  Little  Rock  v.  Donaghey, 
supra,  was  the  sec'ond  one  proposed  by  the 
initiative,  but  was  proposed  after  two  had 
previously  been  proposed  by  the  legislature 
and  one  by  the  initiative. 

The  Constitution  cannot  be  amended  by 
an  initiative  act  which  is  legislative  in  its 
character,  although  it  is  denominated  a 
constitutional  amendment.  State  ex  rel. 
Halliburton  v.  Roach,  230  Mo.  408,  139 
Am.  St  Rep.  639,  130  S.  W.  689,  infra. 

e.  Legislation, 

X.  In  general. 

Legislation  is  subject  to  existing  con- 
stitutional restrictions.  Thus,  legislation 
which  seeks  to  divide  the  senatorial  dis- 
tricts of  a  state  by  a  method  other  than 
that  provided  by  the  Constitution  is  un- 
constitutional, and  this  is  true  even  thou&rh 
the  legislation  is  denominated  a  constitu- 
tional amendment.  State  ex  rel.  Hallibur- 
ton V.  Roach,  230  Mo.  408,  139  Am.  St. 
Rep.  639,  130  S.  W.  689. 

In  the  adoption  of  laws  pursuant  to  an 
initiative  petition  there  must  be  a  con- 
formation to  constitutional  limitations  the 
same  as  in  the  adoption  of  laws  by  the 
legislature.  State  ex  rel.  Gibson  v.  Rich- 
ardson, 48  Or.  309,  8  L.R.A.(N.S.)  362, 
86  Pac.  226. 

An  act  in  reference  to  local-option  mat- 
ters, adopted  in  pursuance  of  an  initiative 
petition,  must  conform  as  to  its  title  to 
the  constitutional  limitation  that  its  con- 
tents must  be  ifairly  disclosed  therein.  Ibid. 
But  see  State  v,  Langworthy,  infra. 
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Same  —  liquor  license. 

4.  The  granting,  on  motion,  of  a  liquor 
license  by  municipal  authorities,  is  subject 
to  referendum  under  a  statute  providing 
tliat  no  law,  ordinance,  or  resolution,  which 
are  by  the  statute  defined  to  mean  ordi- 
nancea,  resolves,  orders,  agreements,  con- 
tracts, and  franchises,  and  any  measure 
which  it  is  in  the  power  of  the  city  author- 
ities to  enact,  shall  go  into  efl^ect  until 
the  expiration  of  a  certain  time,  whether 
requir^  to  be  published  or  not,  during 
which  it  shall  be  subject  to  referendum. 

(December  30,  1913.) 

APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Yankton  County 
dismissing  a  mandamus  proceeding  to  com- 


pel respondent  to  call  a  special  election 
and  submit  a  motion  by  which  a  permit 
to. sell  intoxicating  liquors  was  granted  to 
a  certain  individual,  to  the  voters  for  re- 
jection  or  approval.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  Janoasek  and  Charles 
P.  Bates,  for  appellant: 

The  legislature  had  the  right  to  provide 
by  statute  for  the  submission  to  the  elec- 
tors of  cities  under  commission  any  act  or 
jneasure  which  the  board  of  commissioners 
had  power  to  pass  or  put  into  effect,  and 
§  39,  providing  for  the  submission  of  such 
questions,  is  constitutional  and  valid. 

Cooley,  Const.  Lim.  7th  ed.  pp.  126-128, 
241,   242;    Story,   Const    §§    405a,   424;    8 


The  court  is  of  the  opinion  in  Kadderly 
V.  Portland,  44  Or.  120,  74  Pac.  710,  76 
Pac  222,  that  laws  proposed  and  enacted 
by  the  people  under  the  initiative  clause  of 
the  amendment  are  subject  to  the  same  con- 
stitutional limitations  as  other  statutes, 
and  may  be  amended  or  repealed  by  the 
legislature  at  will. 

The  declaration  of  the  electors  of  a  mu- 
nicipality through  the  initiative  and  ref- 
erendum that  the  condition  of  tide  flats  con- 
stituted a  nuisance  is  stated  to  be  justified 
by  the  evidence  in  Palmberg  v.  Kinney,  65 
Or.  220,  132  Pac.  538,  thus  treating  the  ex- 
ercise of  initiative  and  referendum  powers 
as  subject  to  constitutional  restrictions, 
although  not  so  holding. 

But  a  bill  initiated  by  a  petition  and 
ratified  by  the  electors  need  not  be  sub- 
mitted to"^  the  governor  for  his  approval 
or  rejection  in  order  that  it  may  become  a 
law,  under  a  constitutional  provision  re- 
serving initiative  and  referendum  pow- 
ers, which  does  not  direct  that  it  be 
presented  to  the  governor,  although  a  con- 
stitutional provision  applicable  to  general 
l^islation  requires  sucn  submission.  State 
▼.  Kline,  50  Or.  426,  93  Pac.  237,  approved 
in  State  ▼.  Pacific  States  Teleph.  &  Teleg. 
Co.  63  Or.  162,  99  Pac.  427. 

See  Meade  v.  Dane  County,  —  Wis.  —  , 
145  N.  W.  239,  supra,  subd.  IV.  c,  1. 

2.  Carrifinff  into   effect   initiative   and 
referendum  potoera. 

Existing  constitutional  provisions  yield 
to  legislation  designed  to  carry  into  effect 
initiative  and  referendum  provisions,  where 
the  constitutional  amendment  reserving 
initiative  and  referendum  powers  in  effect 
provides  that  the  manner  of  executing  the 
reserved  power  shall  be  prescribed  by  gen- 
eral laws.  The  legislation  itself  does  not 
alter  the  existing  constitutional  provisions, 
but  the  constitutional  amendment  reserv- 
ing the  powers,  as  above  stated,  effects  the 
amendment  subject  only  to  such  provision 
of  law  as  shall  make  it  available. 

A  constitutional  amendment  reserving 
initiative  and  referendum  powers,  and  pro- 
viding that  the  officers  who  have  duties  to 
perform  in  reference  thereto  shall  be  guided 
50  L.RJl.(y.S.) 


by  the  general  laws  and  the  act  submitting 
the  amendment  until  legislation  shall  be 
especially  provided  for,  carries  with  it  all 
power  essential  to  make  its  provisions  ef- 
fective, and  any  part  of  the  Constitution 
previously  in  force,  so  far  as  in  conflict  or 
inconsistent  therewith,  is  by  its  adoption 
necessarily  repealed.  State  v.  Langworthy, 
56  Or.  303,  104  Pac.  424,  106  Pac.  336. 

It  was  accordingly  held  in  this  case  that 
a  statute  enacted  for  the  purpose  of  facili- 
tating the  enforcement  of  the  initiative  and 
referendum,  which  limited  the  title  for 
each  act  to  be  voted  upon  to  20  words,  was 
in  effect  an  amendment  of  the  Constitution, 
and  therefore  an  act  which  had  been  sub- 
mitted to  the  people,  and  the  title  thus 
limited  was  not  illegally  enacted  because 
the  title  as  it  appeared  on  the  ballot  was 
not  the  full  title  of  the  measure  in  quest  ion, 
notwithstanding  a  previous  constitutional 
provision  requiring  every  act  to  embrace 
but  one  subject  and  matters  property  con- 
nected therewith,  which  subject  shall  be  ex- 
pressed in  the  title.  The  statute  carryin<v 
into  effect  the  initiative  and  referendum 
petitions  in  this  case  required  each  elector 
to  be  furnished  with  a  pamphlet  contain- 
ing a  true  copy  of  the  title  of  the  bill  when 
he  registered,  and  it  was  held  in  this  case 
that  the  title  on  the  ballot  was  ample  to 
identify  the  proposed  measures  with  the 
same  measure  published  in  the  distributed 
pamphlet. 

A  municipal  charter  provision  relating 
to  the  time  when  ordinances  shall  go  into 
effect  is  subordinated,  by  a  constitutional 
provision  reserving  initiative  and  referen- 
dum powers  to  the  people,  to  such  legisla- 
tive provisions  as  are  therein  aiithorieed 
for  the  effectual  exercise  of  the  referendum, 
so  that  when,  in  carrying  out  the  provisions 
of  the  initiative  and  referendum,  the  legis- 
lature enacts  a  different  time  for  the  taking 
effect  of  ordinances,  the  charter  provision 
is  superseded,  notwithstandijig  the  Consti- 
tution provides  that  the  legislature  may 
not  amend  or  repeal  a  municipal  charter. 
Long  V.  Portland,  63  Or.  92,  98  Pac.  149, 
rehearing  denied  in  53  Or.  99,  98  Pac.  1111. 

See  State  ex  rel.  Kiehl  v.  Howell,  supra, 
subd.  III.  bt 
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Am.  k  Eng.  Enc.  Law,  678;  Sutherland, 
Stat.  Constr.  2d  ed.  §  5;  Black,  Const.  Law, 
§§  39,  41,  43;  8  Cyc.  741,  806;  Re  Watson, 

17  S.  D.  486,  97  N.  W.  463,  2  Ann.  Cas. 
321;  State  ex  rel.  Montgomery  v.  Anderson, 

18  N.  D.  149,  118  N.  W.  22;  State  ex 
rel.  Simpson  v.  Mankato,  41  L.R.A.(N.S.) 
Ill,  and  note,  117  Minn.  458,  136  N.  W. 
264;  Walker  v.  Spokane,  62  .Wash.  312, 
113  Pac.  775,  Ann.  Cas.  1912C,'  994;  SUte 
V.  Cochian,  65  Or.  167,  104  Pac.  419,  105 
Pac.  884;  Straw  y.  Harris,  54  Or.  424,  103 
Pac.  777;  State  ex  rel.  Peyton  v.  Cunning- 
ham, 39  Mont.  197,  103  Pac.  498,  18  Ann. 
Cas.  705;  City  Street  Improv.  Co.  v.  Uni- 
versity of  California,  153  Cal.  776,  18  L.R.A. 
(N.S.)  451,  96  Pac.  801;  Kingsbury  v.  Nye, 
9  Cal.  App.  574,  99  Pac.  985;  People  ex  rel. 


McLean  v.  Flagg,  46  N.  Y.  401;  People  ez 
rel.  Burgess  v.  Wilson,  15  111.  388;  Haw- 
thorn V.  People,  109  111.  302,  50  Am.  Rep. 
610;  Eckerson  v.  Des  Moines,  137  Iowa,  452, 
116  N.  W.  177;  State  ex  rel.  Baughn  v.  Ure, 
91  Neb.  31,  136  N.  W.  224;  State  ex  rel. 
Simpson  v.  Mankato,  117  Minn.  458,  41 
L.R.A.(N.8.)  Ill,  136  N.  W.  264;  Hellman 
V.  Shoulters,  114  Cal.  136,  44  Pac  915,  45 
Pac.  1057;  Cole  v.  Dorr,  80  Kan.  251,  22 
L.R.A.(N.S.)  534,  101  Pac.  1016;  Bryan 
V.  Voss,  143  Ky.  422,  136  S.  W.  884. 

The  legislature  has  full  power  to  provide 
for  the  government  of  cities,  and  may,  if  it 
sees  fit,  delegate  all  powers,  both  legisla- 
tive and  administrative,  to  the  electors  of 
the  municipality,  and  grant  them  the  right 
to  vote  directly  upon  all  municipal  afi'airs. 


VI.  Power  of  governor  to  veto. 

It  has  been  expressly  decided  in  Oregon 
that  the  governor  has  no  power  to  veto  a 
measure  initiated  by  the  people  and  passed 
by  the  requisite  number  of  electors.  State 
v.  Kline,  50  Or.  426,  93  Pac.  237,  approved 
in  State  v.  Pacific  States  Teieph.  &  Teleg. 
Co.  63  Or.  162,  99  Pac.  427. 

The  constitutional  provision  that  the 
veto  power  oi  the  governor  "shall  not  extend 
to  measures  referred  to  the  people"  is 
stated  by  the  court,  in  Kadderly  v.  Port- 
land, 44  Or.  118,  74  Pac.  710,  75  Pac.  222, 
to  be  confined  to  measures  which  the  leg- 
islature may  refer,  and  cannot  apply  to 
acts  upon  which  the  referendum  may  be 
invoked  by  petition.  The  Oregon  constitu- 
tional amendment  in  which  this  provision 
is  found  provides  that  tlie  amendment  may 
be  ordered  either  by  the  legal  voters  or  by 
the  legislative  assembly.  This  statement 
of  the  court  is  explained  in  State  v.  Pacific 
States  Teieph.  k  Teleg.  Co.  as  having  been 
in  answer  to  the  argument  that  the  initia- 
tive and  referendum  amendment  deprived 
the  governor  of  a  veto  power  over  acts  of 
the  legislature,  and  had  no  reference  to 
measures  proposed  by  the  initiative. 

It  is  provided  by  the  Constitution  in  some 
states  til  at  the  veto  power  of  the  governor 
Ahall  not  extend  to  measures  referred  to 
the  people.  Amendment  10,  Ark.  Const., 
cited  in  Arkansas  Tax  Commission  v. 
Moore,  103  Ark.  48,  145  S.  W.  199;  Colo. 
Const,  art.  5,  §  1,  cited  in  People  ex  rel. 
State  v.  Prevost,  —  Colo.  —  ,  134  Pac. 
129. 

VII.  Power  of  legislature  to  repeal  or 

amend. 

It  has  been  stated  generally,  without 
reference  to  legislative  power,  that  a  stat- 
ute enacted  under  the  initiative  power  is 
subject  to  express  and  implied  modification 
and  repeal.  State  v.  Schluer,  59  Or.  18,  116 
Pac.  1067. 

The  power  of  the  legislative  body  to  re- 
peal initiative  and  referendum  legislation 
has  been  heretofore  largely  a  matter  of 
construction  of  some  constitutional  or  ttat- 
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utory  provision,  and  under  these  provisions 
it  is  held  that  the  power  to  repeal  exists  in 
the  legislative  body. 

Thus,  the  legislature  has  power  to  repeal 
an  initiated  act  or  one  which  has  been  re- 
ferred, under  a  constitutional  amendment 
providing  that  the  section  conferring  in- 
itiative and  referendum  powers  shall  not  be 
construed  to  deprive  the  general  assembly 
of  the  right  to  enact  any  measure.  "An 
act  repealing  an  act  is  a  measure,"  says  the 
court,  "and  as  the  general  assembly  is  not 
deprived  of  the  right  to  enact  any  measure, 
it  clearly  has  the  power  to  repeal  any  stat- 
ute law,  however  adopted  or  passed."  Re 
Senate  Resolutions,  54  Colo.  262,  130  Pac. 
333. 

The  court  is  of  the  opinion  in  State  ex 
rel.  Halliburton  v.  Roach,  230  Mo.  408,  139 
Am.  St.  Rep.  639,  130  S.  W.  689,  that  under 
a  constitutional  provision  that  the  section 
conferring  initiative  and  referendum  pow- 
ers shall  not  be  construed  to  deprive  any 
member  of  the  legislative  assembly  of  the 
right  to  introduce  any  measure,  an  act 
adopted  by  the  initiative  may  be  repealed 
by  the  legislature. 

The  court  is  of  the  opinion  in  Straw  v. 
Harris,  54  Or.  424,  103  Pac.  777,  that  either 
branch  of  the  legislative  department, 
whether  the  people  or  their  representatives, 
may,  subject  to  the  exceptions  enumerated 
in  the  Constitution,  enact  any  law  and  may 
repeal  any  act  passed  by  the  other.  One 
of  the  exceptions  mentioned  relates  to  the 
invoking  of  the  referendum,  and  the  other 
to  a  provision  denying  the  legislature  the 
right  to  create  corporations  by  special  laws. 
No  particular  constitutional'  or  statutory 
provision  is  mentioned  as  conferring  power 
upon  the  legislature  to  repeal. 

In  Hall  V.  Dunn,  52  Or.  476,  25  L.R.A. 
(N.S.)  193,  97  Pac.  811,  the  charter  au- 
thority to  a  municipality  to  license  or  pro- 
hibit places  where  intoxicating  liquor  is 
sold,  and  repealing  all  acts  or  parts  of  acts 
inconsistent  therewith,  was  held  to  take  the 
municipality  out  of  the  operation  of  a 
prior  local-option  law  enacted  by  the  people 
upon  initiative  petition,  whicn  might  be 
made  applicable  to  any  county  or  subdivi- 
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Eckerson  v.  Des  Moines,  137  Iowa,  452, 
115  N.  W.  177;  Re  Pfahler,  160  Cal.  71, 
11  LJIJI.(N.S.)  1092,  88  Pac.  270,  11  Ann. 
Cas.  911;  Hellman  t.  Shoulters;  114  Cal. 
136,  44  Pac.  916,  46  Pac.  1067;  Ex  parte 
Wagner,  21  Okla.  33,  95  Pac.  436,  18  Ann. 
Caa.  197;  State  ex  rel.  Baughn  v.  Ure,  91 
K^.  31,  135  N.  W.  224;  State  ex  rel.  Simp- 
son y.  Mankato,  117  Minn.  458,  41  L.R.A. 
(X.S.)  111,  136  N.  W.  264;  State  v.  Cor- 
bett,  57  Minn.  349,  24  L.R.A.  498,  4  Inters. 
Com.  Rep.  694,  69  N.  W.  317;  Walker  v. 
Spokane,  62  Wash.  312,  113  Pac.  776,  Ann. 
Cas.  191 2C,  994;  Brown  v.  Galveston,  97 
Tex.  1,  75  S.  W.  488. 

The  referendum,  either  as  applied  to  the 
people  of  a  state  at  large  or  to  those  of 
a  municipality,    is   not  suhversive   of   the 


principles  of  republican  government  within 
the  meaning  of  such  term  as  used  either 
in  the  Federal  Constitution  or  in  the  Con- 
stitutions  of    the  various   states. 

Kadderly  v.  Portland,  44  Or.  118,  74 
Pac.  711,  76  Pac.  222;  Kiernan  v.  Port- 
land, 57  Or.  464,  37  L.R.A.(N.S.)  332,  111 
Pac.  379,  112  Pac.  402;  Re  Pfahler,  150 
Cal.  71,  11  L.R.A.(N.S.)  1092,  88  Pac. 
270,  11  Ann.  Cas.  911;  Ex  parte  Wagner, 
21  Okla.  33,  96  Pac.  436,  18  Ann.  Cas. 
197;  Walker  v.  Spokane,  62  Wash.  312, 
113  Pac.  775,  Ann.  Cas.  1912C,  994;  Edcer- 
son  V.  Des  Moines,  137  Iowa,  452,  115  N. 
W.  177. 

Defendant,  being  a  ministerial  officer  of 
the  city  of  Yankton,  cannot  be  heard  to 
question  the  constitutionality  of  the  stat- 


sion  thereof  by  vote  of  the  people,  so  that 
the  sale  of  intoxicating  liquor  therein 
should  be  prohibited. 

But  §  1,  art.  IV.,  of  the  Seattle  charter, 
which  superseded  §  18  of  the  same  article, 
which  provided  that  the  council  should  have 
power  to  alter,  amend,  or  repeal  ordinances 
or  parts  thereof,  precludes  the  council  from 
repealing  an  ordinance  which  was  submit- 
ted to  the  people  and  adopted  by  them  at 
a  referendum  election.  Stetson  v.  Seattle, 
74  Wash.  606,  134  Pac.  494.  Especially  is 
this  true  where  the  ordinance  adopted  by 
referendum  vote  was  not  to  become  efTective 
until  after  the  ordinance  which  claimed  to 
repeal  it  was  enacted. 

The  court  is  of  the  opinion  in  Re  Ells- 
worth, 165  Cal.  677,  133  Pac.  272,  that  it 
is  competent  for  the  supervisors  of  a 
county  to  make  general  provision  whereby 
the  violation  of  terms  of  an  initiative  ordi- 
nance may  be  declared  a  misdemeanor, — a 
thing  that  la  not  done  in  the  ordinance 
itself. 

The  Ohio  constitutional  provision  author- 
izes amendments  by  the  legislature  to  an 
initiated  bill,  and  provides  that  the  bill  as 
originally  proposed  or  as  amended  be  sub- 
mitted to  a  referendum  as  determined  by 
a  subsequent  petition.  It  is  not  necessary 
that  the  amendments  proposed  by  finally 
incorporated  in  the  bill  in  order  that  it  may 
be  submitted  to  the  referendum.  Pfeifer  v. 
Graves.  —  Ohio  St.  — ,  104  N.  E.  629. 

See  Kadderly  v.  Portland,  44  Or.  120,  74 
Pac.  710,  76  Pac.  222,  supra,  subd.  V.  c,  1. 
Ex  parte  Pfahler,  11  LJLA.(N.S.)  1092, 
and  snbd.  III.  supra. 

nil.  Matters  peetUiar  to  inUiative, 

a.  In  general. 

Hie  right  to  amend  a  state  Constitution 
may  be  enforced  by  vote  upon  an  initiative 
petition  under  a  reserved  power  to  amend. 
Stete  V.  Schluer,  69  Or.  18,  116  Pac.  1057. 

The  submission  of  more  than  three 
amendments  (the  constitutional  number) 
to  the  Constitution  at  the  same  time  does 
not  invalidate  the  first  three  proposed,  but 
50  L.RA.(N.S.)  14 


only  those  proposed  after  that.  Grant  v. 
Hardage,  106  Ark.  606,  163  S.  W.  826. 

The  amendment  of  the  charter  of  a  city 
governed  under  the  commission  form  of 
government,  which  charter  may  be  amended 
by  majority  vote,  and  the  procedure  for 
which  amendment  is  governed  by  the  pro- 
visions of  the  charter  with  respect  to  sub- 
mission of  legislation  to  popular  vote  by 
the  initiative,  need  not  be  voted  upon  at  a 
general  election,  as  required  by  the  Con- 
stitution for  amendments  proposed  in  the 
usual  way.  State  ex  rel.  Hindley  v.  Su- 
perior Ct.  70  Wash.  352,  126  Pac.  920. 
See  this  case  supra,  subd.  V.  a. 

See  also  Atwater  v.  Hassett,  infra,  subd. 
XI.  h. 

See  also  State  ex  rel.  Little  Rock  v. 
Donaghey,  106  Ark.  56,  152  S.  W.  746; 
People  ex  rel.  Tate  v.  Prevost,  —  Colo.  — , 
134  Pac.  129,  and  the  discussion  as  to  the 
applicability  of  constitutional  provisions 
to  initiative  and  referendum  matters  in 
general,  subd.  V.,  supra. 

See  Grant  v.  Hardage,  infra,  XI.  g. 

That  an  amendment  cannot  be  affected 
by  a  legislative  act,  see  State  ex  rel.  Halli- 
burten  v.  Roach,  230  Mo.  408,  139  Am.  St. 
Rep.  639,  130  S.  W.  689,  supra,  subd.  V.  b. 

As  to  whether  initiative  powers  have 
been  conferred  upon  a  county,  see  Hodges 
V.  Dawdy,  104  Ark.  683,  149  S.  W.  656, 
supra^  subd.  IV.  b,  2. 


h.  Wlien  hiU  takes  effect. 

An  initiative  ordinance  which  is  adopted 
by  the  people  at  an  election  held  for  that 
purpose  becomes  effective  upon  the  declara- 
tion of  the  result  of  the  election,  without 
any  subsequent  action  on  the  part  of  the 
board  of  commissioners  of  the  municipality. 
Dallas  V.  Dallas  Consol.  Electric  Street  R. 
Co.  —  Tex.  — ,  148  S.  W.  292.  Dallas  v. 
Dallas  Consol.  Electric  Street  R.  Co.  —  Tex. 
Civ.  App.  — ,  159  S.  W.  76. 

A  law  initiated  under  the  Oregon  statute, 
and  adopted  at  an  election  held  for  that 
purpose,  takes  effect  upon  its  approval, 
since  there  is  no  declaration  in  the  law  to 
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ute  under  which  this  proceeding  is  brought 
against  him  as  such  officer. 

8  Cyc.  789;  Hall  v.  People,  90  N.  Y.  498; 
Reeves  v.  Griffin,  4  Ohio  S.  &  C.  P.  Dec. 
461 ;  Capito  V.  Topping,  65  W.  Va.  687,  22 
L.R.A.(N.S.)  1089,  64  S.  E.  845;  State  ex 
rel.  Dillon  v.  County  Ct.  60  W.  Va.  339,  55 
S.  £.  382;  Denver  v.  Adams  County,  33  Colo. 
1,  77  Pac.  858;  EUingham  v.  Dye,  178  Ind. 
336,  99  N.  E.  1;  Com.  ex  rel.  Atty.  Gen.  v. 
Mathues,  210  Pa.  372,  69  Atl.  961;  People 
ex  rel.  Manville  v.  Leddy,  63  Colo.  109,  123 
Pac.  824;  State  ex  rel.  New  Orleans  Canal 
&  Bkg.  Co.  V.  Heard,  47  L.RJI.  612,  and 
note,  47  La.  Ann.  1679,  18  So.  746. 

Messrs.  A.  Ij.  Wyman  and  French  A 
Orvls,  for  respondent: 

All  acts  of  city  councils  or  boards  of  city 


commissioners  are  not  legislative  in  char- 
acter. All  their  acts  do  not  have  the 
effect  of  law. 

2  Dill.  Mun.  Corp.  5th  ed.  p.  899;  Jones 
V.  Schuylkill  Light,  Heat  &  P.  Co.  202  Pa. 
164,  51  Atl.  762. 

Section  39  should  be  construed  only  as 
an  attempt  to  authorize  the  referendum 
of  acts  having  the  effect  of  law. 

Brazell  v.  Zeigler,  26  Okla.  826,  110  Pac. 
1062. 

By  the  Constitution  reserving  the  right 
of  referendum  of  acts  having  the  effect  of 
law,  the  right  to  have  referred  acts  of  any 
other  character  is  impliedly  denied. 

Ex  parte  Farnsworth,  61  Tex.  Crim.  Rep. 
342,  33  LJl.A.(N.S.)    968,   136  S.  W.  535. 


the  contrary.  Bradley  v.  Union  Bridge  k 
Constr.  Co.  185  Fed.  544. 

The  provision  in  the  part  of  the  amend- 
ment dealing  with  the  referendum  that  any 
measure  referred  to  the  people  shall  take 
effect  when  approved  by  a  majority  of  the 
votes  cast  thereon  does  not  relate  to  initi- 
ated measures.    Ibid. 

The  legislature  cannot  by  general  law 
determine  when  a  measure  initiated  under 
the  initiative  powers  reserved  to  the  peo- 

f'le  shall  take  effect  upon  its  adoption, 
bid.  The  initiative  power  reserved  to  the 
people  is  a  constitutional  right  which  is 
to  be  exercised  "independent  of  the  legis- 
lative assembly,"  and  it  must  follow  tnat 
the  legislative  assembly  cannot  determine 
when  the  initiated  act  can  take  effect. 

IX,  Matters  peculiar  to  referendum. 
a.  Effect  upon  legislative   enactments. 

1.  When  takes  effect. 

An  act  of  the  legislature  which  is  sub- 
ject to  the  operation  of  the  referendum  can- 
not take  effect  or  go  into  operation  until 
the  expiration  of  the  time  limited  for  filing 
referendum  petitions  after  the  adjournment, 
nor  thereafter  until  approved  by  the  people 
if  the  referendum  is  ordered  or  invoked. 
Arkansas  Tax  Commission  v.  Moore,  103 
Ark.  48,  145  S.  W.  199;  State  ex  rel. 
Kemper  v.  Carter,  —  Mo.  — ,  166  S.  W. 
773. 

The  time  of  taking  effect  of  a  legislative 
enactment  is  usually  a  matter  of  statutory 
or  constitutional  regulation,  and  the  stat- 
ute and  Constitution  should  be  consulted 
on  this. 

Under  a  charter  provision  suspending 
the  operation  of  an  ordinance  for  the  pur- 
pose of  filing  referendum  petitions  thereto 
until  thirty  days  "from  the  time  of  its 
final  passage  and  its  approval  by  the 
mayor,"  the  time  is  counted  from  its  ap- 
proval by  the  mayor,  and  not  from  the 
publication  of  the  ordinance,  as  required 
by  another  charter  provision.  Solomon  v. 
Alexander,  161  Cal.  23,  118  Pac.  217. 

The  fact  that  an  ordinance  repealing  a 
60  L.R.A.(N.S.) 


prior  ordinance  fixing  the  date  for  an  elec- 
tion on  an  initiative  petition  cannot  take 
effect  for  thirty  days  does  not  take  away 
from  the  council  the  power  to  pass  a  resolu- 
tion to  submit  the  initiative  petition  to  a 
vote  at  another  date.  Kiernan  v.  Portland, 
67  Or.  454,  37  L.R.A.(N.S.)  339,  111  Pac. 
379,  112  Pac.  402. 

In  Salem  Hospital  v,  Olcott,  —  Or.  — , 
136  Pac.  341  the  legislature  enacted  a  cer- 
tain bill  and  provided  that  certain  benefits 
provided  for  therein  should  take  effect 
"June  30,  next  following  the  taking  effect 
of  this  act."  The  close  of  the  legislative 
session  was  on  March  4,  1913,  and  the 
ninety  days  during  which  the  going  into 
effect  of  acts  of  the  legislature  is  suspended 
for  the  filing  of  referendum  petitions  would 
have  expired  on  June  3,  1913.  A  referen- 
dum petition  was  filed  and  the  election 
took  place  on  November  4,  1913,  and  the 
bill  was  adopted.  The  benefits  provided 
for  in  the  act  were  held  not  to  go  into  effect 
until  June  30,  1914. 

The  court  is  of  the  opinion  in  Norris  v. 
Cross,  25  Okla.  287»  105  Pac.  1000,  that  a 
referendum  cannot  be  had  of  a  bill  which 
has  become  effective. 

See  Bradley  v.  Union  Bridge  &  Constr. 
Co.  supra,  subd.  VIII.  b. 

2.  Suspension  by  filing  of  referendum 

petition. 

Upon  the  filing  of  a  valid  referendum 
petition  to  any  act  of  the  legislative  body, 
the  going  into  effect  of  the  same  is  suspend- 
ed until  the  referendum  is  determined;  and 
if  determined  adversely,  the  act,  of  course, 
does  not  go  into  effect  at  all.  State  ex  rel. 
Kemper  v.  Carter,  —  Mo.  — ,  165  S.  W. 
773.  And  see  generally  the  eases  under 
subd.  IX.  a,  1,  supra. 

Thus  the  going  into  effect  of  an  ordinance 
which  is  submitted  to  the  people  for  their 
ratification  or  rejection,  whether  by  act  of 
the  council  or  bv  petition,  is  suspended 
pending  such  ratification  or  rejection.  Stet- 
son V.  Seattle,  74  Wash.  606,  134  Pac.  404. 
And  it  is  not  necessary  that  this  election 
be  held  within  thirty  days  from  the  time 
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Gates,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Yankton  is  a  city  under  the 
commission  form  of  government,  viz.,  under 
chapter  86,  Laws  1907,  and  the  acts  amen- 
datory thereof.  On  June  2,  1913,  the 
board  of  commissioners  of  said  city  granted 
to  a  certain  individual,  a  permit  to  sell 
mtoxlcating  liquors  at  retail  in  said  city. 
On  June  4,  1913,  there  was  presented  to 
defendant  as  city  auditor,  a  petition  signed 
by  relator  and  others,  in  number  more  than 
5  per  cent  of  the  legal  voters  of  said  city, 
requesting  said  defendant  to  submit  the 
motion  or  resolution  by  which  said  permit 
was  granted  to  the  vote  of  the  electors  of 
said  city  for  rejection  or  approval.  The 
defendant  neglected  and  refused  to  call  an 


election  therefor.  Upon  the  ftOidavit  of 
the  relator  setting  forth  the  facts,  the 
trial  court,  on  June  23,  1913,  issued  an 
alternative  writ  of  mandamus  requiring 
the  defendant  to  call  such  election,  or  to 
show  cause  to  the  contrary.  Upon  the 
hearing  the  defendant  moved  to  quash  the 
writ  on  the  ground  that  the  same  did  not 
show  or  recite  facts  sufficient  upon  which 
to  issue  a  writ  of  mandamus.  The  trial 
court  granted  said  motion,  and  entered 
judgment  dismissing  the  proceeding.  From 
such  judgment  relator  appeals. 

Appellant  contends  that  the  defendant, 
being  a  ministerial  officer,  cannot  be  heard 
to  question  the  constitutionality  of  the 
statute  under  which  this  proceeding  is 
brought.    In  view  of  the  decision  at  which 


of  the  pas.sa^e  of  the  ordinance  (the  time 
allowed  for  filing  a  referendum  petition) 
in  order  to  suspend  its  operation. 

The  provisions  in  a  legislative  act  that 
when  an  initiative  referendum  petition 
fthall  be  oitered  for  filing,  the  secretary  of 
state,  in  the  presence  of  the  governor  and 
the  person  offering  the  same  for  filing,  shall 
detach  the  sheet  containing  the  signatures 
and  affidavits,  and  cause  them  all  to  be 
attached  to  one  or  more  printed  copies  of 
the  measure  so  proposed  by  initiative  or 
referendum  petition,  providing  further  for 
binding  the  same,  are  directory  merely, 
and  the  failure  of  the  secretary  of  state  to 
comply  with  the  direction  of  the  statute 
upon  the  presentation  to  him  for  filing  of 
a  referendum  petition  does  not  invalidate 
the  referendum.  Norris  v.  Cross,  25  Okla. 
287,  105  Pac.  1000. 

Nor  does  the  filing  of  a  petition  within 
the  proper  time  fail  to  suspend  the  opera- 
tion of  the  act  because  there  was  no  certain 
and  definite  counting  of  the  names  of  the 
signers  at  the  time  of  filing  nor  afterwards, 
until  the  time  for  filing  referendum  peti- 
tions had  expired,  where,  at  the  counting, 
it  was  determined  to  have  been  properly 
signed.  State  ex  rel.  Kemper  v.  Carter, 
supra. 

Nor  does  the  filing  fail  to  suspend  the 
operation  of  the  act  because  the  attorney 
iceneral  did  not  furnish  a  ballot  title  with- 
in ten  days,  as  required  by  statute,  nor 
afterwards,  until  the  period  for  filing  refer- 
endum petitions  had  expired.     Ibid. 

But  if  the  referendum  petition  is  defec- 
tive, the  act  goes  into  efi'ect.  Rush  ton  v. 
Lelander,  15  Cal.  App.  448,  115  Pac  56 
(municipal  ordinance). 

Thus,  an  ordinance  granting  a  fran- 
chise was  not  suspended  by  the  filing  of  a 
petition  containing  less  than  the  requisite 
nnmber  of  petitioners,  especially  where  no 
action  had  been  taken  on  the  petition.  Ray 
V.  Colby,  6  Neb.  (Unof.)  151,  97  N.  W.  691. 

A  petition  for  a  referendum  upon  a 
municipal  ordinance,  filed  after  the  going 
into  effect  of  non-self -executinsr  constitu- 
tional provisions  conferring  initiative  and 
referendum  powers,  is  not  validated  by  sub- 
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sequent  legislation  carrying  into  efi'ect  the 
constitutional  provision,  as  this  would  give 
a  retroactive  effect  to  the  legislative  act, 
or  make  it  an  ex  post  facto  law.  Ex  parte 
Wagner,  21  Okla.  33,  95  Pac.  435,  18  Ann. 
Cas.  197. 

&.  Laws  excepted  from  operation  of  ref- 

erendutn. 

1,  Lawa  carrying  into  effect  initiative 
€ind  referendum  provisions. 

An  act  carrying  into  effect  provisions 
relating  to  the  initiative  and  referendum, 
prescribing  the  method  of  procedure  for 
submitting  and  voting  proposed  amend- 
ments to  the  Constitution,  or  other  proposi- 
tions, and  prescribing  the  method  of  appeal 
from  petitions  filed  or  from  the  ballot  title, 
repealing  §§  8,  7,  and  16  of  art.  1,  chap. 
44,  Session  Laws  of  Oklahoma,  1907  and 
1908,  became  effective  upon  its  approval  by 
the  governor,  since  it  came  within  the  ex- 
ception to  the  provision  that  no  act  shall 
take  effect  until  the  time  for  filing  ref- 
erendum petitions  has  expired  except  en- 
actments for  carrying  into  effect  provisions 
relating  to  the  initiative  and  referendum. 
Re  Initiative  State  Question,  26  Okla.  554, 
110  Pac.  647. 

But  the  clause  excepting  enactments  for 
carrying  into  effect  provisions  relating  to 
the  initiative  and  referendum  applies  only 
to  acts  whose  sole  purpose  is  to  put  in 
force  the  initiative  and  referendum  pro- 
vision, and  does  not  apply  to  a  bill  which 
consists  of  seventy  or  more  sections^  only 
four  of  which  deal  directly  with  the  initia- 
tive and  referendum:  therefore,  such  a  bill 
does  not  become  effective  until  at  least 
ninety  days  after  the  adjournment  of  the 
session  of  the  legislature  at  which  it  was 
passed,  and  therefore  a  referendum  may  be 
had  thereon.  Norris  v.  Cross,  25  Okla.  287, 
105  Pac.  1000. 

Neither  do  the  parts  of  the  bill  relating 
to  the  initiative  and  referendum  take  effect 
immediately  where  the  bill  co;itains  other 
matters  not  relating  to  the  initiative  and 
referendum.     Ibid. 
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we  have  arrived,  it  becomes  unnecessary 
to  determine  that  question.  It  is,  however, 
one  that  is  certainly  not  frivolous. 

The  only  other  question  presented  for  our 
consideration  is  whether  the  aot  of  grant- 
ing such  permit  can  lawfully  be  referred 
to  the  electors  for  their  rejection  or  ap- 
proval 

Section  1  of  article  3  of  the  state  Con- 
stitution as  adopted  in  1889  provided: 
"The  legislative  power  shall  be  vested  in  a 
legislature  which  shall  consist  of  a  senate 
and  house  of  representatives."  At  the  gen- 
eral election  in  1898  the  electors  of  this 
state  adopted  an  amendment  to  said  section 
covering  the  features  popularly  known  as 
the  initiative  and  referendum.  South  Da- 
kota was  the  first  state  in  the  Union  to 


adopt  them.  Said  section,  as  then  amend- 
ed and  as  now  in  force,  reads  as  follows: 
'^he  legislative  power  [of  the  state]  shall 
be  vested  in  a  legislature  which  shall  con- 
sist of  a  senate  and  house  of  representa- 
tives. Except  that  the  people  e^cpressly 
reserve  to  themselves  the  right  to  propose 
measures,  which  measures  the  legislature 
shall  enact  and  submit  to  a  vote  of  the 
electors  of  the  state,  and  also  the  right  to 
require  that  any  laws  which  the  legisla- 
ture may  have  enacted  shall  be  submitted 
to  a  vote  of  the  electors  of  the  state  before 
going  into  effect  (except  such  laws  as  may 
be  necessary  for  the  inunediate  preservation 
of  the  public  peace,  health,  or  safety,  sup- 
port of  the  state  government  and  its  exist- 
ing  public    institutions).      Provided,    that 


2,  Laws  necessary  for  preservation  of 
public  peace,  health,  or  safety. 

(a)   Who    determines    what    laws    are 
toithin  exception. 

Under  a  constitutional  provision  exclud- 
ing from  the  power  of  the  legislature  to 
declare  an  emergency  all  laws  except  those 
necessary  for  the  immediate  preservation 
of  the  public  peace,  health,  or  safety,  it  is 
for  the  legislature  to  determine  what  laws 
come  within  the  exception,  and  its  con- 
clusion is  final.  Kadderly  v.  Portland,  44 
Or.  120,  74  Pac.  710,  75  Pac.  222.  The  fact 
that  the  legislature,  either  intentionally  or 
through  mistake,  declared  falsely  or  errone- 
ously that  a  given  law  is  necessary  for  the 
purpose  stated,  cannot  change  this  rule, 
since  the  power  is  vested  in  that  body,  and 
its  decision  can  no  more  be  questioned  or  re- 
viewed than  the  decision  of  the  highest 
court  in  a  case  over  which  it  has  jurisdic- 
tion. 

So,  under  a  constitutional  provision  ex- 
cepting from  the  operation  of  the  referen- 
dum provision  laws  necessary  for  the  im- 
mediate preservation  of  the  public  peace, 
health,  or  safety,  the  determination  of  what 
laws  come  within  the  exception  is  a  question 
exclusively  for  legislative  determination. 
Arkansas  Tax  Commission  v.  Moore,  103 
Ark.  48,  145  S.  W.  199;  Hanson  v.  Hodges, 
—  Ark.  — ,  160  S.  W.  392;  Re  Senate  Reso- 
lution, 54  Colo.  262,  130  Pac.  333;  Okla- 
homa City  V.  Shields,  22  Okla.  265,  100  Pac. 
659  (dictum)  ;  State  ex  rel.  Lavin  ▼.  Bacon. 
14  S.  D.  394,  86  N.  W.  606. 

A  law  that  is  not  intended  to  take  effect 
immediately  upon  its  passage  and  upon  ap- 
proval will  not  so  take  effect  although  an 
emerg^cy  clause  has  been  added  to  the  bill. 
State  ex  rel.  Gray  v.  Olsen,  30  S.  D.  57,  137 
N.  W.  561.  This  case  was  approved  in 
State  ex  rel.  Cook  v.  PoUey,  30  S.  D.  628, 
139  N.  W.  118. 

But  if  the  legislature  has  not  used  lan- 
guage expressly  excepting  the  law,  the  leg- 
islative intent  must  be  determined  by  the 
court  from  the  language  used. 

The  fact  that  a  tax  measure  enacted  by 
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the  legislature  provides  for  the  doing  of 
certain  things  before  the  expiration  of  the 
time  limited  for  filing  referendum  petitions 
has  expired  is  not  such  a  clear  indication 
of  the  legislative  determination  that  it  be- 
longs to  the  class  excepted  from  the  opera- 
tion of  the  referendum  as  to  make  it  become 
immediately  effective.  Arkansas  Tax  Com- 
mission V.  Moore,  103  Ark.  48,  145  S.  W. 
199. 

A  proviso  in  an  act  to  the  effect  tbat 
"this  act,  being  necessary  for  the  public 
peace,  health,  and  safety,  shall  take  ellect 
and  be  in  force  from  and  after  December 
31,  1913,"  is  a  sufficient  indication  of  the 
legislative  intent  to  bring  the  act  within  the 
constitutional  exception  as  to  iaws  neces- 
sary for  the  immediate  preservation  of  the 
public  peace,  health,  or  safety,  bo  that  the 
act  is  not  subject  to  referenaum.  Hanson 
V.  Hodges,  —  Ark.  — ,  160  S.  W.  392. 
The  omission  of  the  words  "immediate  pres- 
ervation" is  stated  by  the  court  not  to  be 
such  an  omission  as  to  prevent  the  taking 
of  the  law  out  of  the  operation  of  the  ref- 
erendum provision. 

A  declaration  in  a  bill  fixing  the  com- 
pensation of  judges,  that  "an  emergency  is 
declared,  and  this  act  shall  take  eff^  upon 
its  approval  by  the  governor,'*  is  not  suf- 
ficient to  bring  the  act  within  the  excep- 
tion as  to  laws  necessary  for  the  immedi- 
ate preservation  of  the  public  peace,  health, 
or  safety,  so  that  it  may  go  into  effect  im- 
mediately upon  approval  by  the  governor, 
and  therefore  such  law  does  not  tuce  effect 
until  ninety  days  from  the  end  of  the  ses- 
sion. Sears  v.  Multnomah  County,  49  Or. 
42,  88  Pac.  622. 

(h)  Effect  of  legislaHve  detemUnoHoft, 

The  legislature  having  determined  the 
law  to  come  within  the  exception,  no  ref- 
erendum can  be  had  thereof.  Hanson  v. 
Hodges,  —  Ark.  — ,  160  S.  W.  392. 

And  the  law  goes  into  effect  immediatelv. 
Kadderly  v.  Portland,  44  Or.  120,  74  Pac. 
710,  76  Pac.  222;  State  ex  rel.  Lavin  v. 
Bacon,  14  S.  D.  394,  85  N.  W.  605. 

If  the  legislature  does  not  bring  the  law 
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not  more  than  5  per  centum  of  the  quali- 
fied electors  of  the  state  shall  be  required 
to  invoke  either  the  initiative  or  the  refer- 
endum. This  section  shall  not  be  construed 
so  as  to  deprive  the  legislature  or  any 
member  thereof  of  the  right  to  propose  any 
measure.  The  veto  power  of  the  Executive 
shall  not  be  exercised  as  to  measures  re- 
ferred to  a  vote  of  the  people.  This  sec- 
tion shall  apply  to  municipalities.  The 
enacting  clause  of  all  laws  approved  by 
vote  of  the  electors  of  the  state  shall  be: 
'Be  it  enacted  by  the  people  of  South 
Dakota.'  The  legislature  shall  make  suit- 
able provisions  for  carrying  into  effect  the 
provisions  of  this  section."  A  slight  dif- 
ference in  wording  and  punctuation  is 
noticed  between  the  amendment  as  adopted 


and  as  appears  in  the  session  laws  of  1903 
and  subsequent  years.  We  have  quoted  the 
former. 

At  its  next  session  after  the  adoption  of 
said  amendment,  viz.j  the  session  of  1899, 
the  legislature  enacted  chapter  93  (§§  21- 
27,  Pol.  Code),  which  reiated  directly  to 
measures  enacted  or  to  be  ''enacted  and 
submitted''  by  the  legislature;  and  chapter 
94  (§§  1214-1228,  Pol.  Code),  which  re- 
lated to  municipalities.  In  1907  the  legis- 
lature enacted  chapter  86,  providing  for 
the  incorporation  of  "cities  under  commis- 
sion." Sections  39^3  of  said  chapter  relate 
to  the  initiative  and  referendum.  Section  39 
of  said  act  is  as  follows:  "Sec.  39.  Laws, 
Ordinances  Take  Effect — When.  No  law, 
ordinance,    or    resolution,    passed    by    the 


within  the  exception,  it  does  not  take  effect 
until  the  time  limited  for  filing  referendum 
petitions  has  passed.  Arkansas  Tax  Com- 
mission V.  Moore,  supra. 

(c)  How  9ueh  laws  are  passed. 

A  declaration  that  a  law  proposed  by  the 
legislature  is  one  necessary  for  the  im- 
mediate preservation  of  the  public  health 
and  safety  is  a  part  of  the  act,  and  may  be 
passed  by  the  majority  required  to  pass 
any  act,  and  is  in  no  sense  an  emergency 
clause  as  contemplated  by  art.  6,  §  19,  of 
the  Constitution.  Re  Senate  Resolution,  54 
Colo.  262,  130  Pac.  333. 

There  is  an  express  provision  in  the  Cali- 
fornia Constitution  (S  1»  art.  4)  that  when- 
ever it  is  deemed  necessary  for  the  immedi- 
ate preservation  of  the  public  health,  peace, 
or  safety  that  a  law  shall  go  into  immediate 
effect,  a  statement  of  the  fact  constituting 
such  necessity  shall  be  set  forth  in  one  sec- 
tion of  the  act,  which  section  shall  be 
passed  only  upon  a  "aye  and  nay  vote" 
upon  a  separate  roll  call  thereon.  An  act 
that  has  not  been  thus  passed  cannot  take 
effect  as  an  emergency  measure.  McClure 
V.  Nye,  22  Cal.  App.  248,  133  Pac.  1145. 

Section  22,  art.  3,  of  the  South  Dakota 
Constitution,  requires  an  emergency  act  to 
be  so  declared  and  passed  by  a  vote  of  two 
thirds  of  the  members  elected  to  each  house. 
State  ex  rel.  Lavin  v.  Bacon,  14  S.  D. 
394.  85  N.  W.  605. 

Constitutional  and  statutory  provisions 
should  be  consulted  on  this  question. 

3.  Other  laws  excepted, 

(a)  Whe  determines. 

But  the  determination  of  what  are  in- 
eluded  in  bills  making  "applications  for  the 
usaal  current  expenses  of  the  state,"  within 
the  meaning  of  a  constitutional  provision 
excepting  such  bills  from  the  operation  of 
the  referendum,  is  for  the  court.  McClure 
v.  Nye,  22  Cal.  App.  248,  133  Pac.  1]45. 
It  is  stated  that  the  legislative  declaration 
has  no  greater  effect,  and  is  no  more  binding 
upon  the  court,  than  if  the  l^islature  had 
50  LJl^.(N.S.) 


declared  that  a  certain  measure  is  or  is  not 
constitutional. 

So,  under  a  constitutional  provision  that 
an  emergency  measure  shall  not  include  the 
granting  of  franchises  or  a  license  to  a 
corporation  or  individual  to  extend  longer 
than  one  year,  nor  provision  for  the  pur- 
chase or  sale  of  real  estate,  nor  the  renting 
or  encumbrance  of  real  property  for  a  long> 
er  term  than  one  year,  it  is  for  the  court  to 
determine  when  a  proposed  act  comes  with- 
in such  limitation  or  prohibition.  Okla- 
homa City  V.  Shields,  22  Okla.  265,  100 
Pac.  559.  The  court  assumes  this  rather 
than  decides  it  in  this  case. 

(h)  What  laws  are  eaccepted. 

Appropriations  for  the  construction  of 
improvements  at  state  institutions,  such  as 
a  dam  and  reservoir,  buildings,  water  and 
electrical  system,  and  an  appropriation  for 
the  purpose  of  paying  the  transportation 
of  certain  veterans  of  the  Civil  War  to  the 
Gettysburg  celebration,  are  not  the  usual 
and  current  expenses  of  the  state  which 
come  within  the  exception  to  the  suspension 
of  all  laws  for  the  time  limited  for  the  filing 
of  referendum  petitions,  although  the  legis- 
lature has  declared  them  to  be  so.  McClure 
V.  Nye,  22  Cal.  App.  248,  133  Pac.  1145. 

A  statute  relating  to  paving,  providing 
that  assessments  in  conformity  to  said  ap- 
praisement and  apportionment  as  corrected 
and  confirmed  by  the  council  shall  be  pay- 
able in  ten  equal  annual  instalments,  and 
such  special  assessments  or  each  instalment 
thereof,  and  the  interest  thereon,  shall  be 
a  lien  against  the  lots  and  tracts  of  land, 
creates  an  encumbrance  upon  the  realty  as- 
sessed for  a  longer  term  than  one  year,  and 
therefore  cannot  take  effect  until  ninety 
days  after  the  adjournment  of  the  session 
of  the  legislature  at  which  it  was  passed, 
where  it  is  provided  that  an  emergency 
measure  excepted  from  the  operation  of  the 
initiative  and  referendum  shall  not  include 
the  granting  of  franchises  or  license  to  a 
corporation  or  individual  to  extend  longer 
than  one  year,  nor  provision  for  the  pur- 
chase or  sale  of  real  estate,  nor  the  renting 
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board  of  oommissionerB  thereof  (except  such 
aB  are  for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety,  support 
of  the  city  government  and  its  existing 
public  institutions),  shall  go  into  eJQtect 
until  twenty  days  after  the  passage  and 
publication  of  such  law,  ordinance,  or  reso- 
lution, if  the  same  be  one  which  by  law 
must  be  published,  and  until  twenty  days 
after  its  passage  if  it  be  one  which  is  not 
by  law  required  to  be  published,  and  the 
words  *law,'  'ordinance,'  or  'resolution' 
used  in  this  article  mean  ordinances,  re- 
solves, orders,  agreements,  contracts,  fran- 
chises, and  any  measure  which  it  is  in 
the  power  of  the  board  of  commissioners 
of  said  city  to  enact."  This  section  differs 
from  §  1214,  Pol.  Code,  in  that  the  latter 


section  provides:  "No  laws,  ordinance,  or 
resolution,  having  the  effect  of  law,  for  the 
government  of  any  city  or  town  .  . 
shall  go  into  effect,"  etc.  It  will  be  noticed 
that  the  italicized  words  "having  the  effect 
of  law"  are  not  contained  in  the  referen- 
dum feature  of  the  law  governing  cities 
under  commission. 

It  is  contended  by  respondent  that  the 
initiative  and  referendum  are  repugnant  to 
a  republican  form  of  government,  and  hence 
that  they  violate  §  4  of  article  4  of  the 
Constitution  of  the  United  States.  While 
the  initiative  and  referendum  as  applied 
to  the  legislature  may  raise  the  question 
as  to  whether  this  state  is  now  republican 
in  its  form  of  government,  such  question  is 
not  a  judicial  question  for  the  courts  to 


or  encumbrance  of  real  property  for  a 
longer  term  than  one  year.  Oklahoma  City 
V.  Shields,  22  Okla.  265,  100  Pac.  669. 

4,  Laws  subject  to  a  special  referendum. 

Where  an  act  is  by  some  constitutional 
or  statutory  provision  required  to  .be  sub- 
mitted to  a  vote  of  the  electors  before  be- 
coming a  law,  such  act  has  been  held  not 
subject  to  the  referendum  as  discussed  in 
this  note. 

I1ius,  the  action  of  a  board  of  county 
commissioners  in  issuinj^  bonds  under  and 
pursuant  to  a  law  providing  for  a  vote  of 
the  electors  thereon  is  not  subject  to  the 
general  referendum  laws  of  tlie  state.  North 
V.  McMahan,  26  Okla.  502,  110  Pac.  1116. 
So  with  reference  to  an  indebtedness  in- 
curred by  a  school  district.  Board  of  Edu- 
cation V.  State,  26  Okla.  366,  109  Pac.  563; 
Board  of  Education  v.  McMahan,  26  Okla. 
588,  110  Pac.  907. 

5.  Laws  which  have  heen  excepted  by 

the  legislature. 

The  legislative  determination  as  to  what 
acts  shall  be  excepted  from  the  referendum 
provisions  of  the  Constitution  being  con- 
clusive as  to  the  class  of  laws  discussed  in 
subd.  IX.  b,  2,  supra,  it  is  immaterial,  at 
least,  it  is  not  a  judicial  question  as  te  the 
character  of  acts  that  may  be  so  excluded. 
The  acts  that  have  been  taken  out,  however, 
seem  interesting,  and  include  the  following: 

An  act  regulating  the  issuance  of  liquor 
licenses,  by  the  terms  of  which  the  sale  of 
intoxicating  liquors  in  cities  and  counties 
where  the  vote  has  been  in  favor  of  such 
sale  is  made  dependent  upon  the  filing  of 
a  petition,  to  be  signed  by  a  majority  of 
the  adult  white  inhabitants  living  within 
the  corporate  limits  of  any  incorporated 
town  or  city.  Hanson  y.  Hodges,  —  Ark. 
— ,  160  S.  W.  392. 

The  bill  to  regiilate  and  limit  the  hours  of 
employment  in  mines  and  specified  workings 
connected  therewith,  reduction  works  and 
coke  ovenfl,  and  to  declare  certain  employ- 
ments injurious  to  health,  dangerous  to 
life  and  limb,  was  taken  out  of  the  opera- 
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tion  of  the  referendum  by  a  statement  that 
it  was  a  law  necessary  for  the  immediate 
preservation  of  the  public  health  and  safety. 
Re  Senate  Resolution,  54  Colo.  262,  130  Pac. 
833. 

Act  creating  a  city  charter.  Kndderly 
y.  Portland,  44  Or.  118,  74  Pac.  710,  76 
Pao.  222. 

6.  Publication, 

A  statute  conferring  upon  the  board  of 
trustees  of  a  municipality  power  to  make 
and  establish  ordinances,  but  requiring  such 
ordinances  to  be  published  in  a  newspaper 
except  in  case  of  an  emergency  in  the  town, 
or  posted  in  public  places  at  least  ten  days 
before  the  same  shall  take,  effect,  construed 
with  a  statute  granting  referendum  powers 
to  the  voters  of  the  municipality  over  ordi- 
nances proposed  by  the  board  of  trustees, 
and  providing  that  no  ordinance  for  the  pur- 
chase or  establiBhment  of  any  waterworks  or 
lighting  plant,  or  tlie  granting  of  any  fran- 
chise for  the  establishment  or  operation  of 
any  waterworks,  lighting  plants,  etc.,  shall 
go  into  effect  until  thirty  days  after  its 
passage,  nor  until  voted  for  at  the  polls,  if, 
within  said  thirty  days,  referendum  is  de- 
manded, does  not  apply  to  ordinances  such 
as  mentioned  in  the  latter  statute,  and 
where  an  ordinance  granting  such  a  fran- 
chise has  been  passed,  it  must  be  published, 
although  it  is  declared  in  the  ordinance 
that  an  emergency  exists  for  the  immediate 
taking  effect  of  the  same,  and  providing 
that  it  shall  be  in  force  whenever  a  writ  of 
acceptance  shall  be  tiled  with  the  clerk  of 
said  town  by  the  company.  Meyer  y.  Boon- 
ville,  162  Ind.  165,  70  N.  E.  146. 

X.  Remedies, 

a.  Who  may  maintain. 

In  a  mandamus  proceeding  the  object  is 
to  compel  action  and  to  procure  the  enforce- 
ment of  a  public  duty.  The  state  is  the 
real  party  in  interest,  and  the  relator  need 
not  show  that  he  has  any  special  interest  in 
the  result,  except  as  he  has  a  general  in- 
terest as  a  citizen  and  elector. 
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determine,  but  is  a  political  question  solely 
for  the  Congress  to  determine.  Pacific 
SUtes  Teleph.  A  Teleg.  Co.  v.  Oregon,  223 
U.  S.  118,  56  L.  ed.  377,  32  Sup.  Ct  Rep. 
224.  It  has  been  decided  in  other  jurisdic? 
tions,  and  we  agree  therewith,  that  the  pro- 
Tiflions  of  the  initiative  and  referendum  as 
applied  to  municipalities  do  not  raise  the 
question  as  to  whether  a  state  is  republican 
in  its  form  of  government.  Eckerson  v. 
Des  Moines,  137  Iowa,  452,  115  N.  W.  177 ; 
Re  Pfahler,  150  Cal.  71,  11  L.R.A.(N.S.) 
1092,  88  Pac.  270,  11  Ann.  Cas.  911;  Walk- 
er V.  Spokane,  62  Wash.  312,  113  Pac. 
775,  Ann.  Cas.  1912C,  994;  Kiernan  v. 
Portbind,  57  Or.  454,  37  L.R.A.(N.S.)  339, 
111  Pac.  379,  112  Pac.  402. 
It  is  not  contended  by  respondent  that 


the  granting  of  a  permit  to  operate  a  saloon 
comes  under  the  parenthetical  clause  of  § 
39,  chap.  86,  Laws  1907,  viz.  "(except  such 
as  are  for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety,  support 
of  the  city  government,  and  its  existing 
public  institutions) ;"  but  it  is  contended 
by  respondent  that  the  granting  of  such 
permit  is  not  a  law,  and  does  not  have  the 
effect  of  law,  and  that  in  so  far  as  said 
§  39  is  broader  than  the  constitutional 
reservation,  it  is  'Uull  and  void.  If  the 
legislature  had  the  authority  to  enact  said 
§  39,  it  becomes  inuuaterial  whether  the 
action  of  the  city  commission  sought  to  be 
referred  is  a  law  or  has  the  effect  of  law. 
The  solution  of  the  question  at  issue  then 
depends:     First,  upon  the  authority  of  the 


Consequently  any  citizen  of  the  state, 
whether  he  has  signed  the  initiative  peti- 
tion or  not,  may  maintain  an  action  for  a 
writ  of  mandamus  against  the  secretary  of 
state,  compelling  him  to  file  certain  initia- 
tive petitions  presented  to  him  for  the  pur- 
pose of  submitting  an  amendment  to  the 
Constitution  at  the  next  general  election 
in  the  state.  State  ex  rel.  Halliburton  v. 
Roach,  230  Mo.  408,  139  Am.  St.  Rep.  639, 
130  S.  W.  689. 

But  an  injunction  prevents  an  ofticial 
from  taking  action.  Injunction  against  a 
public  officer  is  the  exercise  of  a  sovereignty 
vested  in  the  state  alone,  and  cannot  be  in- 
voked by  one  who  is  not  affected  in  any 
other  way  than  as  a  citizen  or  elector. 

Thus,  a  citizen  who  does  not  show  how  a 
franchise  which  is  sought  to  be  enjoined 
will  injure  him  in  his  interests  as  a  citizen 
or  a  taxpayer  is  not  entitled  to  maintain 
80  action  to  enjoin  the  owners  of  the  fran- 
chise from  proceeding  thereunder  before  the 
or rli nance  is  referred.  Ray  v.  Colby,  5  Neb. 
lUnof.)   151,  97  N.  W.  691. 

llie  secretary  of  state  may  not  be  en- 
joined from  printing  on  the  official  ballot 
the  title  of  a  referendum  measure,  at  the 
Buit  of  a  mere  citizen  of  the  state.  Friend- 
ly V.  Olcott,  61  Or.  581,  123  Pac.  63.  Nor 
may  the  secretary  of  state  be  enjoined  at 
the  suit  of  a  citizen  and  taxpayer  from  pro- 
ceeding as  is  usual  in  referendum  matters 
to  hold  an  flection  at  which  referred  mat- 
ters mav  be  voted  upon.  Libby  v.  Olcott, 
06  Or.  124,  134  Pac.  13. 

This  is  true  under  a  statute  expressly 
authorizing  a  citizen  to  apply  for  a  writ  of 
mandamus,  but  making  no  provision  as  to 
party  plaintiff  in  case  of  injunction.    Ibid. 

Nor  can  a  taxpayer  enjoin  the  construc- 
tion of  a  bridge  by  a  city  on  the  ground 
that  it  will  cross  navigable  waters  of  the 
United  States,  and  that  no  permission  had 
been  obtained  from  the  War  Department  or 
from  the  state  corporation  having  jurisdic- 
tion of  the  water,  since  this  is  a  question 
to  be  settled  between  the  government  au- 
thorities and  the  city.  Kiernan  v.  Portland, 
57  Or.  454,  37  L.R.A.(N.S.)  332,  111  Pac. 
379,  112  Pac.  402. 
50  LJIJI.(N.8.) 


In  State  ex  rel.  McNary  v.  Olcott,  62  Or. 
277,  125  Pac.  303,  the  court  assumes  with- 
out any  discussion  that  the  district  attor- 
ney might  maintain  a  suit  to  enjoin  the 
printing  on  the  otTicial  ballot  the  title  or 
number  of  a  measure,  when  it  is  shown  to 
be  not  legally  sufficient. 

On  the  contrary,  it  has  been  held  that  an 
action  to  enjoin  the  enforcement  of  a  city 
ordinance,  and  to  compel  the  submission  of 
the  ordinance  at  the  referendum  election, 
may  be  maintained  by  a  voter  and  a  peti- 
tioner, although  he  has  no  other  interest 
in  the  question.  State  ex  rel.  Mohr  v. 
Seattle,  59  Wash.  68,  300  Pac.  309.  The 
court  relies  upon  Good  v.  San  Diego,  5  Cal. 
App.  265,  90  Pac.  44,  which  was  an  action 
in  mandamus,  and  clearly  distinguishable 
from  actions  to  enjoin. 

h.  Injunction, 

A  court  of  chancery  has  no  jurisdiction 
to  enjoin,  at  the  suit  of  a  member  of  the 
house  of  representatives,  the  secretary  of 
state  from  declaring  adopted,  under  the 
initiative  and  referendum  powers,  an  amend- 
ment to  the  Constitution,  since  this  declara- 
tion is  not  conclusive  on  the  question,  and 
therefore  the  plaintiff  can  suffer  no  injury. 
Grant  v.  Hardage,  106  Ark.  506,  153  S.  W. 
826. 

The  courts  cannot  enjoin  the  canvassing 
of  the  returns  and  declaring  the  results  of 
an  election  on  a  municipal  ordinance  fixing 
street  railway  fares,  on  the  ground  that  the 
electors  of  the  city  had  no  power  to  initiate 
or  adopt  such  legislation,  since  the  act 
sought  to  be  enjoined  involves  a  political 
question  not  cognizable  by  a  court  oi  equity. 
Dallas  V.  Dallas  Consol.  Electric  Street  R. 
Co.  —  Tex.  — ,  148  S.  W.  292.  The  pro- 
ceedings of  the  court  of  civil  appeals  upon 
the  certification  of  this  judgment  appear 
in  150  S.  W.  1198. 

But  after  the  result  of  the  election  has 
been  declared  so  that  the  ordinance  is  in 
effect,  an  injun'tion  will  issue  to  restrain 
its  enforcement,  since  the  enactment  of  such 
an  ordinance  is  beyond  the  power  of  the 
people.     Dallas  v.  Dallas   Consol.   Electric 
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legislature  (either  under  the  initiative  and 
referendum  amendment  to  the  Constitution 
or  independently  thereof)  to  enact  said  § 
39;  and,  second,  upon  whether  the  granting 
of  such  permit  comes  within  the  provisions 
of  said  §  39. 

It  is  elementary  that  the  legislative  pow- 
vf  9f  the  legislature  is  unlimited  except 
as  it  is  limited  by  the  state  Constitution 
and  Federal  Constitution. 

It  is  also  elementary  that  while  the 
Federal  Constitution  i»  viewed  as  a  grant 
of  power  to  the  Congress,  the  state  Con- 
stitution is  not  a  grant  of  power,  but  is  a 
limitation  upon  the  powers  of  the  legis- 
lature. In  the  case  of  Re  Watson,  17  S. 
D.  486,  97  N.  W.  463,  2  Ann.  Cas.  321, 
this  court  said:     "It  should  be  constantly 


borne  in  mind  that  there  are  no  limitations 
upon  the  legislative  powers  of  the  legis- 
lature in  this  state,  except  such  as  are 
imposed  by  the  state  and  Federal  Constitu- 
tions; that  no  legislative  act  should  be  de- 
clared unconstitutional  unless  the  conflict 
between  its  provisions  and  some  principle 
of  constitutional  law  is  so  plain  and  pal- 
pable as  to  leave  no  reasonable  doubt  of 
its  validity." 

Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  7th  ed.  pp.  126-128, 
says:  "In  creating  a  legislative  depart- 
ment and  conferring  upon  it  the  legislative 
power,  the  people  must  be  understood  to 
have  conferred  the  full  and  complete  power 
as  it  rests  in,  and  may  be  exercised  by,  the 
sovereign    power    of    any   country,    subject 


Street  R.  Co.  —  Tex.  Civ.  App.  — ,  169  S. 
W.  76.  The  fact  that  the  board  of  com- 
missioners of  the  municipality  has  not  at- 
tempted to  enforce  the  ordinance  does  not 
change  the  rule. 

In  Pfeifer  v.  Graves,  —  Ohio  St.  — ,  104 
N.  E.  629,  an  injunction  to  restrain  the 
secretary  of  state  from  submitting  a  pro- 
posed initiated  law  to  the  electors,  or  from 
doing  acts  in  respect  thereto,  was  denied 
on  the  ground  that  a  court  cannot  intervene 
in  the  process  of  legislation,  and  enjoin  pro- 
ceedings of  the  legislative  department. 

An  injunction  to  restrain  the  calling  and 
holding  of  an  election  under  the  initiative 
and  referendum  act  was  denied  in  Duggan 
V.  Emporia,  64  Kan.  429,  114  Pac.  235, 
Ann.  Cas.  1912A,  719,  on  the  general  ground 
that  equity  will  not  enjoin  the  holding  of 
an  election  nor  legislative  action. 

See  also  who  may  maintain  injunction, 
supra,  X.  a. 

e.  Mandamus, 

The  court  cannot  by  mandamus  coerce  an 
executive  officer  in  the  discharge  of  duty 
involving  the  exercise  of  judgment  or  dis- 
cretion, or  of  judicial  or  quasi  judicial 
Sower,  further  than  to  direct  him  to  act. 
Torris  v.  Cross,  26  Okla.  287,  105  Pac.  1000. 

The  method  of  exercising  the  power  con- 
ferred upon  the  secretary  of  state  by  statute 
to  proceed  to  examine  a  referendum  petition 
which  has  been  filed  with  him,  and  if  ob- 
jections are  filed  to  the  sufficiency  thereof, 
to  hear  evidence  and  argument  in  support 
of  and  in  opposition  to  the  petition,  cannot 
be  controlled  by  mandamus,  but  if  such  of- 
ficer refuses  to  stamp  as  filed  referendum 
petitions  oflfered  to  him  for  filing,  and  re- 
fuses to  proceed  to  hear  the  protests  and 
examine  the  sufficiency  of  the  petitions,  he 
may  be  compelled  by  mandamus  to  act  and 
decide,  but  cannot  be  directed  in  what  par- 
ticular way  he  will  decide.    Ibid. 

Mandamus  does  not  lie  to  compel  action 
by  an  officer  relating  to  the  initiative  and 
referendum   as   to  matters   which   are   not 
properly  the  subjects  thereof. 
60  L.R.A.(N.S.) 


Thus,  mandamus  will  not  lie  to  compel 
the  secretary  of  state  to  certify  out  a  law 
sought  to  be  initiated  contrary  to  the 
constitutional  and  statutory  provisions,  in 
that  it  does  not  fall  within  the  measures 
that  may  be  initiated.  Hodges  v.  Dawdy, 
104  Ark.  683.  149  S.  W.  666. 

So,  the  clerk  of  a  county  with  whom  ref- 
erendum petitions  as  to  county  matters 
must  be  filed  may  set  up  in  defense  of  his 
faildre  or  refusal  to  file  the  petitions  that 
the  action  sought  to  be  referred  is  adminis- 
trative, and  as  such,  not  within  the  reserved 
powers  of  the  referendum.  Brazell  v.  Zeig- 
ler,  26  Okla.  826,  110  Pac.  1052. 

So,  mandamus  was  denied  in  State  ex 
rel.  Little  Rock  v.  Donaghey,  106  Ark.  56, 
162  S.  W.  746,  to  compel  the  state  board 
of  election  commissioners  to  canvass  returns 
and  declare  the  adoption  of  a  proposed 
amendment  which  was  submitted  in  viola- 
tion of  a  constitutional  provision  limiting 
the  amendments  that  might  be  submitted 
at  any  one  time  to  a  certain  number. 

With  reference  to  the  power  of  the  officer 
to  question  the  constitutionality  of  the  act 
sought  to  be  enacted  by  the  initiative,  it 
has  been  held  that  the  secretary  of  state 
has  a  discretion  in  the  filing  of  initiative 
petitions,  and  where  such  a  petition  has 
been  filed  for  an  amendment  to  the  Con- 
stitution, and  it  is  apparent  that  the  meas- 
ure proposed  is  in  fact  not  a  constitutional 
amendment,  but  a  legislative  act,  and  as 
such  unconstitutional,  and  it  further  ap- 
pears that  the  whole  text  of  the  measure 
is  not  included  in  the  petition  as  presented 
to  him,  he  may  refuse  to  file  the  same,  and 
a  writ  of  mandamus  will  not  issue  to  com- 
pel him  to  do  so.  State  ex  rel.  Hallibur- 
ton V.  Roach,  230  Mo.  408,  139  Am.  St. 
Rep.  639,  130  S.  W.  689.  See  Statb  ex  bbu 
Da  VIES  V.  White. 

On  the  contrary,  it  has  been  held  that 
where  no  duty  rests  upon  the  secretary  of 
state  to  question  the  validity  of  a  proposed 
amendment  to  the  Constitution,  and  no 
personal  right  or  interest  of  his  is  affected, 
he  may  be  compelled  by  mandamus  to  per- 
form purely  ministerial  duties  imposed  up- 
on him  by  the  statute  and  the  Constitution 
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only  to  such  restrictions  as  they  may  have 
seen  fit  to  impose,  and  to  the  limitations 
which  are  contained  in  the  Constitution  of 
the  United  States.  The  legislative  depart- 
ment is  not  made  a  special  agency  for  the 
exercise  of  specifically  defined  legislative 
powers,  but  is  intrusted  with  the  general 
authority  to  make  laws  at  discretion." 
Many  otiier  and  similar  citations  might  be 
given,  but  we  will  only  call  attention  to  two, 
viz^  State  ex  rel.  Schrader  v.  Polley,  26 
8.  D.  5,  127  N.  W.  848,  and  State  ex  rel. 
Simpson  t.  Mankato,  117  Minn.  458,  41 
LJUL(N.S.)   Ill,  136  N.  W.  264. 

The  object  of  the  constitutional  amend- 
ment, as  well  as  its  effect  (so  far  as  con- 
cernfl  the  referendum),  was  not  to  grant 
the  power  to  the  legislature  to  authorize 


to  file  initiative  petitions  for  the  initiation 
of  an  amendment  to  the  Constitution,  and 
may  not  question  the  validity  of  such  pro- 
posed amendment  upon  the  ground  that  it 
is  violative  of  the  state  enabling  act. 
Threadgill  v.  Cross,  26  Okla.  403,  138  Am. 
St  Rep.  964,  109  Pac.  559. 

The  court  in  Threadgill  v.  Cross,  supra, 
adhered  to  the  doctrine  that  a  ministerial 
officer  has  no  authority  to  decline  the  per- 
formance of  a  purely  ministerial  duty  im- 
posed upon  him  by  law,  on  the  ground  that 
the  law  is  unconstitutional.  Reference  is 
made  to  the  argument  that  if  the  proposed 
amendment  is  void, «  great  expense  will  be 
incurred  to  the  people  of  the  state  in  hold- 
ing a  useless  election,  and  states  that  this 
same  argument  could  be  applied  with  equal 
if  not  greater  force  to  sustain  the  right  of 
the  court  to  enjoin  the  enactment  of  any 
void  act  of  the  legislature;  that  the  gov- 
ernment is  divided  into  three  divisions,  and 
that  the  legislative  department  is  given 
power  in  the  first  instance  to  determine 
what  laws  shall  be  passed,  leaving  it  to  the 
other  departments  to  question  or  determine 
the  validity  of  such  laws  only  when  they 
come  to  be  enforced  against  someone  whose 
rights  they  affect. 

The  denial  of  the  right  of  an  officer  to 
challenge  the  constitutionality  was  extend- 
ed to  the  protestants  against  the  proposed 
measure  in  Re  Initiative  Petition,  26  Okla. 
548,  109  Pac.  823;  Re  Initiative  State  Ques- 
tion, 26  Okla.  554,  110  Pac.  647. 

Where  It  has  been  decided  by  vote  of  the 
electors  that  a  franchise  should  be  granted 
an  oil  and  gas  company,  the  mayor  and 
councilmen  are  required  to  grant  the  fran- 
chise, and  mandamus  may  issu^  upon  their 
refusal,  under  §  5b,  art.  18,  Oklahoma  Con- 
stitution, which  provides  that  after  a  ma- 
jority of  the  qualified  electors  voting  there- 
on have  voted  to  grant  a  franchise,  "the 
same  shall  be  granted  by  the  proper  au- 
thorities at  the  next  succeeding  regular 
meeting  of  the  legislative  body  of  the  city." 
Pawhiiska  v.  Pawhuska  Oil  k  Gas.  Co.  28 
Okla.  663,  115  Pac.  353. 

A  writ  of  mandamus  was  withheld  in 
Russell  V.  Harrison,  33  Okla.  225,  124  Pac. 
50  L.RJL.(N.S.) 


the  referendum.  The  legislature  alreadj 
had  that  power.  Whether,  in  view  of  the 
previous  lodging  of  the  legislative  power 
in  the  legislature,  it  was  necessary  for  a 
constitutional  amendment  in  order  to  au- 
thorize the  initiative,  and  whether  in  that 
respect  there  is  any  difference  between  the 
initiative  as  applied  to  the  legislature  and 
as  applied  to  municipalities,  are  questions 
which  we  are  not  called  upon  to  discuss 
or  decide.  They  involve  the  principle  of 
the  delegation  of  legislative  power,  with 
which  we  are  not  concerned  in  this  case. 

The  exercise  of  the  referendum  is  not 
an  exercise  of  delegated  legislative  power; 
it  is  in  effect  the  exercise  of  the  veto  power. 
While  the  legislature  already  had  the  power 
to  authorize  the  referendum,  the  people  had 


762,  where  it  is  stated  that  the  court  be- 
lieved the  secretary  of  state  would  conform 
to  his  duty  as  denned  in  the  opinion. 

In  a  proceeding  in  mandamus  to  compel 
the  mayor,  city  councilmen,  and  city  clerk 
to  submit  to  a  vote  of  the  people  of  a 
municipality  a  proposed  amendment  to  the 
city  charter,  the  officers  may  challenge  the 
constitutionality  of  the  act  of  the  legisla- 
ture imposing  such  duty.  Hindman  v.  Boyd, 
42  Wash,  n,  84  Pac. '609. 

In  an  action  in  mandamus  to  compel  cer- 
tain municipal  officers  to  take  action  upon 
an  initiative  petition  for  the  amendment 
of  a  city  charter,  in  which  such  officers 
deny  the  sufficiency  of  the  petition,  and 
stand  ready  to  prove  the  allegations,  they 
should  be  permitted  to  do  so;  but  where 
the  court  has  refused  to  allow  them  to 
offer  such  proof,  and  has  directed  the  pro- 
ceeding with  the  petition,  and  an  election 
has  been  held  in  compliance  with  such  man- 
date, the  appellate  court  will  not  thereafter 
reverse  the  proceedings  and  declare  the  elec- 
tion void,  but  will  order  proof  to  be  taken 
concerning  the  validity  of  the  petition,  and 
if  found  sufficient,  the  proceedings  will  be 
confirmed;  but  if  found  otherwise,  the  judg- 
ment will  be  vacated  and  the  action  dis- 
missed.    Ibid. 

Mandamus  was  denied  to  compel  the  sec- 
retary of  state  to  file  a  referendum  petition 
in  State  ex  rel.  Dotta  v.  Brodigan,  —  Nev. 
— ,  138  Pac.  914,  supra,  subd.  III.  a,  where 
the  duty  of  such  officer  to  file  such  petition 
was  not  clear. 

See  who  may  maintain  mandamus,  supra, 
X.  a. 

On  the  general  question  as  to  the  uncon- 
stitutionality of  a  statute  as  a  defense 
against,  mandamus  to  compel  its  enforce- 
ment, see  note  to  State  ex  rel.  New  Orleans 
Canal  &  Bkg.  Co.  v.  Heard,  47  L.R.A.  512; 
State  ex  rel.  University  v.  Candland,  24 
L.Rji.(N.S.)  1260;  Wiles  v.  WilUams,  34 
L.R.A.(N.S.)   1060. 

d.  Jurisdiction  of  supreme  court, 

A  provision  in  an  initiative  and  referen- 
dum statute  that  any  citizen  may  apply  to 
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tio  method  of  compelling  the  legislature  to 
exercise  that  power  without  amending  the 
Constitution.  To  obviate  this  difficulty  the 
referendum  clause  of  the  Constitution  was 
adopted. 

Can  it  be  doubted  that,  prior  to  the 
adoption  of  that  amendment,  the  legisla- 
ture might  haye  enacted  a  law  providing 
that  no  permit  to  operate  a  saloon  should 
be  effective  until  it  had  been  ratified  by 
the  electors  of  the  cityT  This  question 
must  be  answered  in  the  negative  unless 
there  is  something  in  the  Constitution  that 
limits  the  authority  of  the  legislature.  We 
have  studied  the  various  provisions  of  the 
state  Constitution  carefully  and  minutely, 
and  are  unable  to  find  a  single  restriction 
of  that  nature  upon  the  legislative  author- 


ity. Let  us  consider  an  instance  in  which 
the  legislature,  prior  to  the  constitutional 
amendment  of  1898,  made  provision  for  the 
submission  of  questions  to  the  vote  of  the 
electors  of  a  city.  By  subsection  5  of  §  1 
of  article  5  of  chapter  37,  Laws  1890,  it 
was  provided  that  city  bonds  could  not  be 
issued  unless  authorized  by  a  vote  of  the 
legal  voters.  There  was  then  no  constitu- 
tional provision  requiring  such  vote.  Can 
it  be  claimed  that  such  provision  was  unau 
thorizedT  Again,  by  §  16,  art.  16,  chap.  37, 
Laws  1890,  the  majority  of  the  owners  of 
property  liable  to  be  assessed  for  local 
improvements  could  stop  work  by  protest 
filed.  Was  this  provision  an  unlawful  ex- 
ercise of  the  power  of  the  legislature?  We 
think  not.    We  can  in  fact  find  nothing  in 


the  circuit  court  of  the  county  in  which 
the  secretary  of  state  resides  for  a  writ  of 
mandamus  to  compel  action  with  reference 
to  initiative  and  referendum  legislation 
does  not  deprive  the  supreme  court  of  its 
original  jurisdiction  in  such  cases.  State 
ex  rel.  Halliburton  v.  Roach,  230  Mo.  408, 
139  Am.  St.  Rep.  039,  130  S.  W.  689. 

e.  Time  for  bringing  action. 

The  limit  of  ten  days  prescribed  by  §  3474 
of  the  Oregon  Laws  within  which  applica- 
tion must  be  made  for  a  writ  of  mandamus 
to  compel  the  secretary  of  state  to  file  a 
petition  for  a  referendum  does  not  apply 
to  an  action  for  an  injunction  to  enjoin  this 
oflicial  from  certifying  or  printing  on  the 
official  ballot  the  ballot  title  and  numbers 
of  the  measures  sought  to  be  referred. 
Friendly  v.  Olcott,  61  Or.  581,  123  Pac.  63. 

/.  Right  to  a/ppeal. 

Municipal  officers  who  have  submitted  a 
charter  amendment  as  proposed  by  ini- 
tiative petition  to  a  vote  of  the  electors, 
in  obedience  to  a  mandate  of  an  inferior 
court,  have  not  waived  their  right  to  an 
appeal  from  the  order  of  such  court.  Hind- 
man  V.  Boyd,  42  Wash.  17,  84  Pac.  609. 

XI,  Matters   relating   to   pracHcal    eX" 
eroise  of  the  potoer, 

a.  In  generaU 

These  matters  are  governed  largely  by 
the  various  statutory  and  constitutional 
provisions  relative  to  the  initiative  and 
referendum,  and  those  should  always  be 
consulted  for  the  rule  on  the  subject  under 
investigation. 

b.  Petition, 

1,  Form  and  contenta. 

A  title  may  be  affixed  to  an  initiative 
petition  for  a  charter  amendment,  and  used 
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for  purposes  of  identification,  although  the 
law  does  not  in  terms  require  a  title.  .  Kier- 
nan  v.  Portland,  67  Or.  464,  37  L.R.A.(N.S.) 
332,  111  Pac.  379,  112  Pac.  402. 

A  bill  submitting  an  amended  and  adopt- 
ed city  charter  to  a  vote,  which  recites  that 
it  is  a  bill  "to  propose  ...  by  initiative 
petition,''  insteeid  of  that  it  was  proposed 
by  a  resolution  of  the  council,  is  valid  where 
the  bill  was  initiated  by  petition,  approved 
by  the  council,  and  submitted  to  the  elect- 
ors for  a  referendum.  Haines  v.  Forest 
Grove,  54  Or.  443,  103  Pac.  775. 

The  provision  in  the  Oklahoma  Constitu- 
tion, §  3,  art.  6,  found  under  the  title  of 
"Initiative  and  Referendum,"  that  the  style 
of  all  bills  shall  be,  "Be  it  enacted  by  the 
people  of  the  state  of  Oklahoma,"  applies 
only  to  bills  adopted  by  the  people  under 
the  initiative  and  referendum  clause  of  the 
Constitution.  Ex  parte  Hudson,  3  Okla. 
Crim.  Rep.  393,  106  Pac.  640,  107  Pac.  735; 
Turner  v.  McCain,  28  Okla.  132,  109  Pac. 
821 ;  Mayes  v.  Pitchf ord,  26  Okla.  129,  109 
Pac.  821.  The  case  of  Ex  parte  Hudson  is 
also  followed  in  Myers  v.  Bailey,  26  Okla. 
133,  109  Pac.  820,  although  nothing  is  said 
on  the  specific  point. 

A  petition  for  a  referendum  which  in- 
cludes a  full  and  correct  copy  of  the  text  of 
the  measure  desired  to  be  referred  is  not 
rendered  ineffectual  by  the  fact  that  it  does 
not  contain  the  correct  title  of  the  act. 
Palmer  ▼.  Benson,  60  Or.  277,  91  Pac.  67». 
In  this  regard  there  is  a  distinction  between 
a  petition  for  the  referendum  and  one  for 
the  initiative,  since  in  the  initiative  the 
whole  matter  must  be  formulated  just  as 
it  is  to  be  submitted  to  the  people,  while 
in  the  referendum  it  is  only  a  question  of 
the  approval  or  disapproval  by  the  people 
of  what  the  legislature  had  already  enacted 
as  a  law.  Section  1,  art.  4  of  the  Constitu- 
tion of  Oregon  recognizes  this  distinction 
bv  providing  that  the  initiative  petition 
shall  include  the  full  text  of  the  measure, 
while  as  to  the  referendum,  no  reference  is 
made  as  to  the  manner  in  which  the  measure 
shall  be  mentioned  in  the  petition,  and  the 
act  of  the  legislature  carrying  into  efTect 
the  initiative  and  referendum  provisions  re- 
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the  Constitution  that  would  prohibit  the 
legislature  from  providing  for  the  govern- 
ment of  cities  by  "town  meeting/'  as  in  the 
case  of  civil  townships,  if  the  legislature 
is  its  wisdom  so  decided.  We  conclude^ 
therefore,  that  the  legislature  did  have  the 
power,  independently  of  the  constitutional 
amendment  of  1898,  to  enact  said  §  39  of 
chapter  86  of  the  Laws  of  1907. 

It  is  also  entirely  clear  that  such  amend- 
ment did  not  by  implication  limit  or  re- 
strict the  power  of  the  legislature  to  au- 
thorize the  referendum  in  municipalities 
solely  to  laws  or  matters  having  the  effect 
of  law.  The  only  limitation  imposed  by 
this  amendment  upon  the  legislature  rela- 
tive to  its  power  to  enact  laws  for  the  sub- 
mission to  the  electors  of  a  municipality  of 


any  question  relating  to  the  government 
or  control  of  municipal  affairs  in  any  re- 
spect is  that  after  the  adoption  of  the 
amendment  the  legislature  could  pass  no 
act  that  would  prevent  the  submission  of 
municipal  laws  or  municipal  measures  hav- 
ing the  effect  of  law  to  a  vote  of  the  elec- 
tors of  a  municipality,  except  such  as  may 
be  necessary  for  the  immediate  preservation 
of  the  public  peace,  health,  or  safety,  or  for 
th  support  of  the  city  government  and  its 
existing  public  institutions.  But  respond- 
ent earnestly  contends  that  there  must 
be  some  limit  to  the  character  of  the  acts 
which  may  be  referred  to  the  electors  of 
the  city  for  taeir  rejection  or  approval. 
If  we  are  right  in  our  conclusion  that  the 
*  only  limitation  of  that  kind  upon  the  legis- 


quires  an  initiative  petition  to  be  attached 
to  a  full  and  correct  copy  of  the  title  and 
text  of  the  measure,  and  the  referendum 
petition  to  be  attached  to  a  full  and  correct 
copy  of  tiie  measure. 

Under  a  Matute  providing  that  every 
sheet  for  petitioners'  signatures  for  a  meas- 
ure initiated  by  the  people  shall  be  at- 
tached to  a  full  and  correct  copy  of  the 
title  and  text  of  the  measure  so  proposed, 
but  requiring  referendum  petitions  to  be 
attached  only  to  a  full  and  correct  copy  of 
the  measure  on  which  the  referendum  is 
demanded,  and  authorizing  the  filing  in 
numbered  sections  as  to  such  referendum 
petition,  and  from  which  intention  is  mani- 
fest to  distinguish  between  initiative  peti- 
tions and  referendum  petitions,  two  or  more 
referendum  petitions  may  be  attached  to 
only  one  full  and 'correct  copy  of  the  meas- 
ure on  which  the  referendum  is  demanded. 
8tete  ex  rel.  McNary  ▼.  Olcott,  62  Or.  277, 
125  Pac.  303. 

It  is  not  necessary  that  a  full  and  cor- 
rect copy  of  a  measure  sought  to  be  referred 
shall  be  printed  on  the  petition.    Ibid. 

In  the  course  of  the  opinion  in  State  ex 
reL  Halliburton  ▼.  Roach,  230  Mo.  408,  139 
Am.  St.  Rep.  639,  130  S.  W.  689,  the  court 
states  that  under  a  provision  requiring  an 
initiative  and  referendum  amendment  to 
the  Constitution  to  include  the  full  text  of 
the  measure  so  proposed,  an  amendment  of 
the  Conatitution  must  include  the  full  text 
of  the  amendment  and  the  provision  of  the 
Constitution  it  undertakes  to  amend. 

Where  a  statute  enacted  further  to  carry 
oat  the  initiative  and  referendum  provisions 
of  the  Constitution  in  giving  a  form  for  a 
petition  includes  a  warning  therein,  but 
does  not  in  terms  require  that  there  shall 
be  a  warning  clause  in  the  petition,  and 
further  provides  that  the  forms  given  are 
not  mandatory,  and  if  substantially  fol- 
lowed in  any  petition,  it  will  be  suflUcient, 
the  requirement  as  to  a  warning  is  directory 
merely,  and  its  omission  from  the  petition 
does  not  render  it  void.  Stevens  v.  Benson, 
60  Or.  269,  91  Pac.  577,  approved  in  Palmer 
V.  Benson,  60  Or.  277,  91  Pac.  679,  and  Day 
V.  Salem,  65  Or.  114,  131  Pac.  1028. 
W  LJlJk.(N.S.) 


2.  Conflict  between  petition  and  pam^ 

phlet. 

An  initiative  amendment  to  a  municipal 
charter  creating  a  sanitary  and  reclamation 
commission  is  rendered  invalid  by  the  fact 
that  a  pamphlet  which  was  required  by 
ordinance  to  contain  a  true  copy  of  the 
title  and  text  of  any  amendment  of  the 
charter  proposed  by  initiative,  and  to  be 
furnished  to  any  person  offering  to  register 
as  elector,  contained  the  name  of  one  as  a 
commissioner  In  place  of  another,  whose 
name  appears  on  the  initiative  petition. 
Palmberg  v.  Astoria,  63  Or.  222,  127  Pac. 
32. 

See  Kieman  v.  Portland,  infra,  subd. 
XI.  h,  as  to  the  effect  of  the  transposition 
of  numbers  in  a  voter's  pamphlet. 

3.  Failure  to  aubntit  to  city  attorney. 

The  fact  that  a  bill  proposing  a  charter 
for  a  municipality  was  not  submitted  to 
the  city  attorney  for  his  approval  and  the 
preparation  of  a  form  of  title  for  the  pro- 
posed measure  does  not  render  the  bill  in- 
valid, where  the  municipality  at  the  time 
had  no  city  attorney,  and  tne  title  under 
which  the  bill  was  referred  was  adequate  to 
meet  all  the  requirements  of  the  law. 
Haines  v.  Forest  Grove,  54  Or.  443,  103  Pac. 
775. 

4,  How  petition  adopted. 

Under  a  statute  intended  to  carry  initia- 
tive and  referendum  powers  into  effect,  pro- 
viding that  when  an  initiative  petition  is 
proposed  for  any  ordinance,  charter,  ^  or 
amendment  to  the  charter  of  a  municipality, 
it  shall  be  filed  and  transmitted  to  the  coun- 
cil, and  that  the  council  "shall  either  or- 
dain or  reject  the  same  as  proposed"  within 
a  stated  time,  the  council  may  approve  by 
resolution  a  proposed  charter  amendment 
afterwards  submitted  for  a  referendum  of 
the  electors,  Haines  ▼.  Forest  Grove,  54 
Or.  443,  103  Pac.  775. 

5.  Right  to  avfientdU 

A  petition  calling  for  a  referendum  on  a 
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lature  was  to  prevent  it  from  authorizing 
the  submission  of  measures  that  may  be 
necessary  for  the  immediate  preservation 
of  the  public  peace,  health,  safety,  etc.,  it 
seems  clear  that  the  legislature  in  its  wis- 
dom must  be  left  to  prescribe  what  acts 
(not  within  the  exception)  may  be  referred, 
and  that  courts  are  without  authority  to 
declare  limitations  where  none  are  pre- 
scribed by  the  legislature.  If  other  limita- 
tions are  deemed  wise  or  salutary,  the  legis- 
lature alone  can  so  declare.  Whether  the 
power  of  referendum  may  be  abused  or  un- 
wisely exercised,  to  the  embarrassment  or 
injury  of  individuals  or  the  public,  is  not 
left  to  the  courts  to  determine.  They  can 
only  declare  the  law  as  it  is  written  in 
the    statute.      Where    the    legislature    has 


declared  no  limitations,  the  courts  are  with- 
out power  to  write  them  in  the  law.  We 
might  concede  all  the  ills  foreseen  by  re- 
spondent's able  counsel,  but  yet  the  courts 
cannot  remedy  them.  The  legislature  alone 
can  prescribe  limitations.  In  some  in- 
stances, no  doubt,  courts,  in  laudable  at- 
tempts to  avoid  the  ills  resulting  from 
defective  or  ill-considered  legislation,  have 
almost,  if  not  quite,  transcended  the  limi- 
tations upon  judicial  power,  and  the  charge 
of  "judicial  legislation"  has  come  up  from 
those  who  have  sought  to  benefit  through 
such  laws,  and  it  has  become  popular  to 
denounce  "court-made  laws."  In  our  judg- 
ment, the  time  has  come  when  courts  should 
decline  the  task  of  attempting,  by  construc- 
tion, to  add  to  defective  legislation,  or  to 


city  ordinance  may  not  be  amended  after  the 
expiration  of  thirty  days  from  the  time  of 
the  final  passage  and  approval  of  the  or- 
dinance, during  which  its  operation  is  sus- 
pended for  the  filing  of  referendum  peti- 
tions, notwithstanding  a  charter  provision 
that  a  referendum  petition  shall  be  examined 
and  certifiea  by  the  clerk  in  all  respects  as 
provided  for  in  initiative  petitions,  and  the 
provision  as  to  initiative  petitions  extends 
the  time  for  amendments  a  certain  number 
of  days.  A  petition,  therefore,  which  is 
insufficient  at  the  expiration  of  thirty  days, 
is  ineffectual  for  the  purpose  of  obtaining 
a  referendum,  and  the  ordinance  sought  to 
be  subjected  to  the  referendum  goes  into 
effect.  Rushton  v.  Lelander,  16  Cal.  App. 
448,  116  Pac.  66;  Dalton  ▼.  Lelande,  22 
Gal.  App.  481,  136  Pac.  64. 

6.  Separate  sheets. 

Under  a  constitutional  provision  that 
"not  more  than  eight  per  cent  of  the  legal 
voters  shall  be  required  to  propose  any 
measure  by  petition,  and  every  such  petition 
shall  include  the  full  text  of  the  measure 
so  proposed,"  the  secretary  of  state,  in  com- 
puting the  number  of  legal  voters  required, 
may  ^ilce  the  aggregate  of  signatures  to  pe- 
titions on  separate  sheets  filed  on  different 
dates,  all,  however,  being  alike  in  form  and 
relating  to  the  same  subject-matter.  Ham- 
mett  V.  Hodges,  104  Ark.  510,  149  S.  W. 
667.  "The  separate  sheets  thus  presented 
and  filed,"  says  the  court,  "in  contemplation 
of  the  Constitution  and  the  statute,  con- 
stitute but  one  petition." 

o.  Filing, 

1,  With  whom  to  file. 

Initiative  petitions  as  to  municipal  mat- 
ters must  be  filed  with  the  mayor  under  a 
constitutional  provision  that  the  petition 
shall  be  filed  with  the  chief  executive  officer 
of  the  municipality,  although  the  Session 
Laws  provide  that  in  municipalities  which 
do  not  provide  for  the  manner  of  exercising 
the  initiative  and  referendum,  the  duties 
required  by  the  governor  and  secretary  of 
50  L.R.A.(N.S.) 


state  shall  be  performed  as  to  municipal 
legislation  by  the  chief  executive  and  the 
chief  clerk.  Pawhuska  v.  Pawhuska  Oil  & 
Gas  Co.  28  Okla.  663,  115  Pac.  363. 

A  petition,  however,  that  has  been  filed 
with  the  clerk,  but  acted  upon  by  the  mayor 
of  the  city,  who  issues  his  proclamation  and 
calls  the  election,  is  not  invalidated  on  ac- 
count of  filing  with  the  clerk,  since  the  re- 
quirement to  file  with  the  mayor  was  that 
he  might  act  thereon,  and  he  having  treated 
the  same  as  properly  filed  when  presented 
to  him,  and  having  act«d  thereon,  and  issued 
his  proclamation  calling  the  election,  and 
the  election  having  been  held  in  accordanee 
with  the  requirements  of  the  law,  and  the 
results  properly  certified,  there  is  a  suf- 
ficient and  substantial  compliance  with  the 
mandate  of  the  Constitution.    Ibid. 

The  filing  of  an  initiative  petition  propos- 
ing an  amendment  to  the  city  charter  with 
the  auditor,  acting  in  his  capacity  as  clerk 
of  the  council,  and  not  in  his  capacity  as 
general  auditor  and  clerk  of  the  city,  does 
not  invalidate  the  submission.  Kieman  v. 
PortUnd,  67  Or.  464,  37  L.Rji.(N.S.)  332, 
111  Pac.  379,  112  Pac.  402. 

2,  When  petitioner's  duty  ends. 

Under  a  constitutional  provision  requir- 
ing initiative  and  referendum  petitions  to 
be  addressed  to  the  governor  of  the  state, 
and  filed  with  the  secretary  of  state,  and 
the  legislative  act  carrying  into  effect  the 
initiative  and  referendum  previsions  of  the 
Constitution  providing  that  the  Initiative 
and  referendum  petitions  shall  be  filed,  and 
that  when  any  such  petition  shall  be  offered 
for  filing  the  secretary  of  state,  in  Ihe  pres- 
ence of  tiie  governor  and  the  person  offering 
the  same  for  filing,  shall  detach  the  sheet 
coBtaining  the  signatures  and  affidavits,  and 
cause  them  all  to  be  attached  to  one  or  more 
printed  copies  of  the  measure  so  proposed, 
the  duty  of  the  electors  is  terminated  when 
they  have  prepared  the  petition  in  the  man- 
ner preseribed  by  the  statute,  obtained  the 
number  of  signatures  thereto  required,  and 
offered  the  same  to  the  secrotary  of  state 
for  filing,  and  it  is  then  the  duty  of  the 
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eliminate  or  limit  proviBions  which  work 
public  or  private  injury.  They  should 
interpret  the  law  as  it  is  written,  and  not 
otherwise. 

We  come  now  to  the  question  as  to 
whether  the  granting  of  such  permit  comes 
within  the  provisions  of  said  §  39.  While 
under  the  general  law  as  defined  in  §  1214, 
PoL  Code,  in  order  to  authorize  the  referen- 
dum, ordinances,  resolves,  orders,  agree- 
ments, contracts,  etc.,  must  probably  be 
such  as  have  the  effect  of  law,  there  is  ne 
such  restriction  in  said  §  39,  governing 
cities  under  commission.  By  said  section 
mil  laws,  ordinances,  and  resolutions  are 
subject  to  the  referendum,  except  those 
tbat  are  for  the  immediate  preservation  of 
the  public  peace,  health,  or  safety,  or  for 


the  support  of  the  city  government  and  its 
existing  public  institutions.  It  being  con- 
ceded, as  it  must  be,  that  the  granting  of 
such  permit  is  not  an  act  coming  within 
said  exception,  the  question  is  whether  the 
action  of  the  board  of  commissioners  in 
granting  such  permit  was  in  effect  a  law, 
ordinance,  or  resolution.  If  it  was  either 
of  these,  then  it  was  subject  to  the  refer- 
endum. As  we  have  seen,  it  is  unnecessary 
to  determine  whether  or  not  it  was  a  law. 
It  was  clearly  not  an  ordinance.  Was  it 
then  a  resolution  7  We  are  of  the  opinion 
that  it  was. 

Paragraph  5  of  the  alternative  writ  reads 
as  follows:  ^'5.  That  on  June  2,  1913,  the 
board  of  commissioners  of  said  city  of 
Yankton  passed  and  adopted  a  motion  or 


secretary  of  ftate  to  proceed  as  required  by 
statute.  Norris  ▼.  Cross,  25  Okla.  287,  105 
Pae.  1000. 

3,  What  to  a  filing. 

A  referendum  petition  will  be  regarded  as 
filed  although  the  officer  with  whom  it  must 
be  filed  has  failed  to  indorse  the  paper  as 
filed,  but  has  given  his  receipt  therefor,  over 
his  official  seal  and  signature,  in  which  he 
stated  that  such  petitions,  giving  their 
number,  had  been  received  and  filed  in  his 
office,  as  required  by  law.  Norris  v.  Gross, 
25  Okla.  287,  105  Pac.  1000.  See  State  ex 
rd.  Kemper  v.  Carter,  supra,  subd.  IX.  a,  2. 

4.  Time  of  filing, 

A  petition  for  a  referendum  must  be  filed 
within  the  requisite  time  from  the  adjourn- 
ment of  the  legislature,  the  provision  in  this 
regard  being  mandatory.  Ralls  v.  Wyand, 
—  Okla.  —  ,  130  Pac.  158. 

An  initiative  petition  for  the  amendment 
of  a  city  charter,  which  is  filed  with  the 
proper  officer  at  7:30  p.  m.  of  the  last  day 
on  which  such  petitions  might  be  filed,  is 
within  sufficient  time,  although  the  officer 
did  not  make  any  indorsement  thereon  at 
the  time  but  did  so  subsequently.  State  ex 
reL  Tongue  t.  Einn^,  63  Or.  171,  126  Pac. 
999. 

The  l^slature  may  require  measures  to 
be  submitted  upon  initiative  petition  to  be 
filed  within  ten  months  prior  to  the  election 
or  the  session  of  the  legislature  at  which 
they  are  to  be  submitted,  although  the  Con- 
ititntion  provides  that  initiative  petitions 
shall  be  filed  with  the  secretarv  of  state  not 
less  than  four  months  before  the  election  at 
which  they  are  to  be  voted  upon,  thus  leav- 
ing only  six  months  for  the  circulation  of 
petitions  and  the  obtaining  of  signatures 
thereon.  It  is  stated  that  the  fixing  of  this 
time  is  a  matter  of  legislative  discretion 
with  which  the  court  cannot  interfere;  at 
least,  not  unless  the  time  should  be  fixed  so 
short  as  to  practically  destroy  the  right 
guaranteed  by  the  constitutional  amend- 
ment. State  ex  rel.  Kiehl  v.  Howell,  — 
Wash.  —  ,  138  Pac.  286. 
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A  provision  in  a  city  charter  adopted 
prior  to  the  adoption  of  a  constitutional 
amendment  reserving  initiative  and  referen- 
dum powers  to  municipalities,  that  a  pe- 
tition for  a  referendum  shall  be  filed  within 
fifteen  days  after  the  passing  of  an  ordi- 
nance over  the  veto  of  the  mayor,  is  not 
superseded  by  a  legislative  act  subsequently 
passed,  intended  to  carry  the  initiative  and 
referendum  acts  into  effect,  that  petitions 
for  the  referendum  of  any  ordinance  must 
be  filed  within  thirty  days  after  the  passage 
thereof,  especially  where  the  legislative  act 
is  made  to  apply  only  to  all  matters  con- 
cerning the  operation  of  initiative  and  refer- 
endum in  municipal  legislation  in  cities  and 
towns  which  have  not  made  conflicting  pro- 
visions. State  ex  rel.  Bradford  v.  Port- 
land R.  Light  &  P.  Co.  56  Or.  32,  107  Pac. 
958. 

See  Solomon  v.  Alexander,  supra,  subd. 
IX.  a,  1. 

r 

I.  Signing. 

1.  In  general. 

It  is  not  essential  that  a  petitioner  for 
the  referendum  be  a  registered  voter.  State 
ex  rel.  Hill  v.  Olcott,  —  Or.  — ,  136  Pac. 
902. 

Nor  does  a  statute  providing  that  a 
certain  percentage  of  the  qualified  voters  of 
a  municipality  may  initiate  a  charter 
amendment  limit  those  who  may  sign  the 
petition  to  registered  voters;  especially 
where  the  Constitution,  in  defining  who  are 
qualified  voters,  does  not  make  registration 
an  element  thereof.  Hindman  v.  Boyd,  42 
Wash.  17,  84  Pac.  609. 

Although  certain  petitioners  for  the 
amendment  of  a  city  charter  had  not  reg- 
istered, they  were  prima  facie  legal  voters, 
and,  in  the  absence  of  any  evidence  to  the 
contrary,  entitled  to  sign  the  petition. 
Woodward  v.  Barbur,  59  Or.  70,  116  Pac. 
101.     See  this  case  supra,  subd.  III.  b. 

A  referendum  petition  is  not  sufficient 
although  signed  by  more  than  20  per  cent 
of  the  electors  of  the  city  or  village,  but 
not  20  per  cent  of  those  whose  names  ap- 
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resolution  granting  the  application  of  Wil- 
liam Poppe  for  a  permit  to  sell  intoxicating 
liquors  at  retail  in  the  city  of  Yankton, 
and  instructing  the  said  city  auditor  to 
issue  the  said  permit  in  pursuance  to  said 
motion  or  resolution,  which  motion  or 
resolution  was  as  follows:  'Moved  by  Com- 
missioner Danforth  that  the  application  of 
William  Poppe  for  a  permit  to  sell  in- 
toxicating liquors  at  retail  in  the  city  of 
Yankton  be  granted,  and  the  city  auditor 
be  instructed  to  issue  permit.'"  While 
couched  in  the  language  of  a  motion,  it  was 
in  effect  a  determination  of  that  body. 
Webster's  New  International  Dictionary  de- 
fines the  word  "resolution"  as  follows:  *'A 
formal  expression  of  the  opinion  or  will  of 
an  official  body  or  a  publio  assembly,  adopt- 


ed by  vote."  Said  word  is  defined  in 
Black's  Law  Dictionary,  pb  1027,  as  fol- 
lows: "The  determination  or  decision,  in 
regard  to  its  opinion  or  intention,  of  a  de- 
liberative or  legislative  body,  public  as- 
sembly, town  council,  board  of  directors,  or 
the  like.  Also  a  motion  or  formal  propo- 
sition offered  for  adoption  by  such  a  body." 
Webster's  New  International  Dictionary 
also  defines  the  word  "motion"  as  follows: 
"A  proposal  or  suggestion  looking  to  action 
or  progress;  esp.,  a  formal  proposal  made 
in  a  deliberative  assembly."  In  the  latter 
use,  tlie  term,  then,  would  seem  to  be 
synonymous  with  the  word  "resolution." 
The  motion  as  recorded  embodied  both  the 
motion  and  the  resolution.  In  adopting 
that   so-called   motion   the  board   of    com- 


peared upon  the  poll  list,  under  a  statute 
requiring  a  petition  for  referendum  to  be 
signed  by  at  least  20  per  cent  of  the  electors 
of  such  city  or  village  "as  appears  by  the 
poll  list  of  the  last  general  election."  State 
ex  rel.  Hanlon  v.  Russell,  124  Wis.  548,  102 
N.  W.  1052.  See  Woodward  v.  Barbur, 
supra,  subd.  III.  b,  where  a  restriction  to 
registered  voters  was  held  to  conflict  with 
a  constitutional  provision  extending  the 
right  to  legal  voters. 

A  proposed  initiative  amendment  to  the 
Constitution  of  a  state  which  involves  sub- 
stantially the  same  matter  as  was  previous- 
ly submitted  by  the  legislature  to  the  elect- 
ors, to  obtain  their  advice  as  to  future  ac- 
tion, need  not  be  signed  by  25  per  cent  of 
the  legal  voters  under  a  constitutional  pro- 
vision that  any  measure  rejected  by  the 
people  through  the  powers  of  the  initiative 
and  referendum  cannot  be  again  proposed 
by  the  initiative  within  three  years  there- 
after by  less  than  25  per  cent  of  the  legal 
voters,  although  it  is  presented  in  less  than 
three  years.  Re  Initiative  Petition,  26 
Okla.  548,  109  Pac.  823. 

It  is  merely  stated  in  Re  Initiative  Peti- 
tion, 26  Okla.  487,  109  Pac.  732,  that  the 
allegation  of  the  contestant  that  initiative 
petitions  were  not  signed  by  a  sufficient 
number  of  voters,  and  that  a  number  of 
names  attached  thereto  were  not  legal  voters, 
must  fall  for  lack  of  evidence  to  sustain 
the  allegation. 

See  Hammett  v.  Hodges,  supra,  subd.  XI. 
b,  6,  as  to  right  to  count  signers  on  separate- 
sheets. 

Where  initiative  petitions  have  been 
signed  and  verified  as  provided  by  law,  the 
presumption  exists  that  those  signing  the 
petition  were  legal  voters  and  entitled  to 
sign  the  same,  and  the  burden  rests  upon 
the  officer  to  determine  the  sufficiency  of  the 
petition  to  show  fraud  in  case  of  the  re- 
jection of  a  name.  Woodward  v.  Barbur, 
59  Or.  70,  116  Pac.  101.  The  municipal 
ordinance  prescribint?  the  forms  of  initiative 
and  referendum  petitions  requires  each  pe- 
titioner to  Hubflcribe  to  a  statement  that 
he  had  personally  signed  the  petition,  that 
he  was  a  legal  voter  of  the  city  of  Port- 
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land,  and  that  his  residence  and  street  num- 
ber were  correctly  written  after  his  name, 
and  a  penalty  was  provided  for  unlawfully 
signing  the  ordinance. 

A  presumption  that  all  signatures  on  a 
petition  are  valid  because  of  the  fact  that 
it  is  made  a  crime  by  the  statute  for  a 
person  to  intentionally  sign  a  referendum 
petition  twice  was  held  in  State  ex  rel.  Hill 
V.  Olcott,  —  Or.  —  ,  135  Pac.  902,  to  balance 
a  presumption  arising  from  identity  of 
names,  and  therefore,  if  one  contesting  the 
validity  of  the  petition  on  the  ground  that 
it  had  been  signed  twice  by  certain  electors 
would  prevail,  some  evidence  must  be  in- 
troduced bv  him,  and  in  the  absence  of  such 
evidence  the  petition  will  be  regarded  as 
valid. 

Where  it  has  been  shown  that  certain  cir- 
culators of  petitions  have  been  guilty  of 
forgery,  the  prima  facie  case  made  by  their 
affidavit  in  favor  of  the  genuineness  of  their 
petitions  is  overcome;  and  in  the  absence 
of  evidence  supporting  the  genuineness  of 
the  signatures,  all  lifignatures  on  such  peti- 
tions should  be  rejected.  State  ex  rel. 
McNary  v.  Olcott,  62  Or.  277.  125  Pac.  303. 

But  in  the  absence  of  evidence  or  inten- 
tional fraud  or  guilty  knowledge  on  the 
part  of  the  circulator,  the  names  on  a  pe- 
tition properly  verified  are  prima  facie 
genuine.     Ibid. 

The  fact  that  letters  addressed  to  the 
signers  of  an  initiative  petition  at  the 
postoffice  address  given  in  the  petition  were 
returned  by  the  postoffice  department  to  the 
writer  is  not,  standing  alone,  sufficient  to 
impeach  the  validity  of  the  signatures.  Re 
Initiative  Petition,  35  Okla.  49,  127  Pac. 
862. 

Under  a  statute  providing  that  each  and 
every  sheet  of  an  initiatory  petition  shall 
be  verified  on  the  back  thereof  by  the  person 
circulating  the  same,  and  that  the  names 
of  the  signers  of  the  sheet  "shall  be  legibly 
written  or  typewritten"  in  the  affidavits,  th<? 
fact  that  the  names  of  the  signers  wore  not 
copied  lep:ibly,  or  did  not  exactly  correspond 
with  names  as  they  appeared  on  the  face  of 
the  petition,  is  not  sufficient  to  exclude  such 
persons,  in  ths  absence  of  any  other  proof 
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missionen  thereby  determined  to  grant  the 
permit.  The  effect  was  the  same  as  if  a 
formal  written  resolution  had  been  pre- 
sented and  adopted.  Section  2858,  PoL 
Code,  pronounces  the  action  of  the  govern- 
ing body  of  the  city  by  which  such  permit 
is  authorized  to  be  a  "determination."  In 
McDowell  V.  People,  204  111.  499,  502,  68 
N.  £.  379,  381,  the  supreme  court  of  Illinois 
baa  rendered  the  following  definition:  "A 
resolution  or  order  is  not  a  law,  but  merely 
the  form  in  which  the  legislative  body  ex- 
presses an  opinion."  See  also  San  Antonio 
V.  llicklejohn,  89  Tex.  79,  82,  33  S.  W.  735; 
Jones  V.  McAlpine,  64  Ala.  511,  513;  El 
Paso  Gas,  £.  L.  &  P.  Co.  ▼.  El  Paso,  22 
Tex.  Civ.  App.  809,  312,  54  S.  W.  798; 
Sawyer  v.  Collins,  148  Iowa,  712,  127  N. 


W.  1015;  7  Words  &  Phrases,  p.  6173.  In 
Spokane  v.  Ridpath,  74  Wash.  4,  132  Pac. 
638,  the  supreme  court  of  Washington  said: 
"It  is  true  that  this  action  of  the  council 
appears  in  its  record  in  the  form  of  an 
informal  motion  made  and  carried,  rather 
than  in  the  form  of  a  resolution.  It  seems, 
however,  that  in  substance  there  is  no  dif- 
ference between  a  resolution  and  a  motion. 
Indeed,  the  terms  are  practically  synony- 
mous." In  Sawyer  v.  Lorenzen,  149  Iowa, 
87,  127  N.  W.  1091,  Ann.  Gas.  1912C,  940, 
the  supreme  court  of  Iowa  held  the  follow- 
ing to  be  a  resolution:  "Motion  made  and 
seconded  that  Lorenzen  k  Weise  be  granted 
liquor  license  on  lots  1  and  2.    Carried." 

Another    distinction    is    noticed   between 
the    provisions    of    the  •  referendum    law 


of  disqualification.  Ibid.  But  names  which 
were  included  in  the  petition,  but  not  in  the 
verification,  were  eliminated  in  State  ex  rel. 
McKary  v.  Olcott,  supra. 

The  mere  fact  that  the  name  of  the 
county  in  which  those  signing  an  initiative 
petition  live  is  not  given  either  in  the  pe- 
tition or  in  the  affidavit  is  not  of  itself  suf- 
ficient to  invalidate  such  signatures.  Re 
Initiative  Petition,  35  Okla.  49,  127  Pac. 
S62.  It  is  stated  in  State  ex  rel.  McNary 
T.  Olcott,  supra,  that  it  is  the  duty  of  the 
circulator  of  the  petition  to  see  that  the 
proper  addresses  are  placed  thereon,  and 
names  for  which  false  or  incorrect  addresses 
were  given  were  rejected  in  this  case. 

Such  errors  as  absence  of  street  addresses 
and  clerical  differences  between  the  names 
in  the  affidavits  and  the  signatures  to  a 
referendum  petition  are  cured  by  a  saving 
clause  in  the  statute  to  the  effect  that  the 
forms  herein  given  are  not  mandatory,  and 
if  substantially  followed  in  any  petition  it 
shall  be  sufficient,  disregarding  clerical  and 
merely  technical  errors.  State  ex  rel.  Hill 
V.  Olcott,  supra. 

A  signature  to  a  referendum  petition  is 
not  illegal  for  the  reason  that  it  is  illegible, 
in  the  absence  of  a  showing  that  it  is  not 
genuine.    Ibid. 

2.  Withdrawal  of  names. 

The  signers  of  a  petition  to  have  an  or- 
dinance granting  a  franchise  submitted  to 
the  voters  of  the  city  may  withdraw  their 
names  therefrom  before  any  action  is  taken 
on  the  petition.  Ray  v.  Colby,  6  Neb. 
(Unof.)   151,  97  N.  W.  591. 

Under  a  charter  provision  that  the  city 
comptroller  shall  verify  the  sufficiency  of 
the  si^atures  to  a  referendum  petition,  and 
imposing  no  duty  upon  the  city  council  in 
that  regard,  it  is  the  duty  of  the  comptroller 
to  determine  the  sufficiency  of  the  si^rna- 
tures  to  the  petition,  and  after  action  has 
been  taken  by  him  no  names  may  be  with- 
drawn from  the  petition.  State  ex  rel. 
Mohr  T.  Seattle,  59  Wash.  68,  100  Pac.  309. 

Under  a  statute  conferring  upon  the 
monicipal  clerk  power  to  determine  the  suf- 
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ficiency  of  a  petition  filed  with  him  for  the 
initiation  of  an  ordinance,  a  signer  of  such 
a  petition  may  not,  after  the  clerk  has  com- 
pleted his  investigation,  and  determined  that 
the  petition  is  sufficient,  and  has  so  certified, 
withdraw  his  name,  notwithstanding  the 
certificate  has  not  been  physically  at&ched 
to  the  petition  at  the  moment  tne  request 
for  the  withdrawal  of  the  name  is  made. 
Locher  v.  Walsh,  17  Cal.  App.  727,  121  Pac. 
712. 

The  circulator  of  a  part  of  a  petition  can- 
not withdraw  that  part  and  the  names  upon 
it.  State  ex  rel.  mndley  v.  Superior  Ct.  70 
Wash.  352,  126  Pac.  920. 

6.  Who  determines  euffioiency  of  peU* 

Uon. 

1.  In  general* 

In  the  absence  of  fraud  or  mistake  the 
power  of  determining  the  sufficiency  of  a 
petition  for  the  referendum  of  a  municipal 
ordinance  devolves  upon  the  clerk  alone  un-* 
der  a  statute  requiring  the  clerk  to  examine 
the  petition  and  determine  whether  or  not 
it  is  signed  by  the  requisite  number  of  quali- 
fied voters,  and  attach  his  certificate  to  the 
petition,  showing  the  result  of  his  examina- 
tion, and  further  providing  that  if  the  first 
certificate  shows  the  petition  to  be  insuf- 
"ficient,  it  may  be  amended  within  a  stated 
number  of  days,  and  upon  amendment 
again  submitted.  Locher  v.  Walsh,  17  Cal. 
App.  727,  121  Pac.  712. 

Under  a  charter  provision  that  the  city 
comptroller  shall  verify  the  sufficiency  of 
the  signatures  of  the  petition,  and  imposing 
no  duty  upon  the  city  council  except  to  sub- 
mit the  question  to  the  voters  for  approval 
or  rejection,  it  is  the  duty  of  the  city  comp- 
troller to  determine  the  sufficiency  of  the 
petition.  State  ex  rel.  Mohr  ▼.  Seattle,  59 
Wash.  68.  109  Pac.  309. 

Under  a  statute  authorizing  a  certain  per- 
centage of  the  qualified  voters  of  the  mu- 
nicipality to  initiate  an  amendment  to  the 
charter  by  petition  to  the  city  council,  the 
city  council  determines  the  sufficiency  of  the 
petition,  and  it  is  not  bound  by  an  affidavit 
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governing  cities  generally  and  those  govern- 
ing cities  under  commission.  In  the  former 
case  the  act  of  the  city  council  does  not 
"go  into  effect  until  twenty  days  after  the 
passage  of  such  law,  ordinance,  or  resolu- 
tion." In  the  latter  case  the  act  of  the 
board  of  commissioners  does  not  "go  into 
effect  until  twenty  days  after  the  passage 
and  publication  of  such  law,  ordinance,  or 
resolution,  if  the  same  be  one  whidi  by  law 
must  be  published,  and  until  twenty  days 
after  its  passage  if  it  be  one  which  is  not 
by  law  required  to  be  published."  This 
definite  inclusion  of  the  less  formal  acts — 
i.  e.,  those  that  are  not  required  by  law 
to  be  published — ^would  seem  to  plainly  in- 
dicate that  the  words  "having  the  effect 
of  law"  were  intentionally  omitted  from 
said  §  39,  and  that  it  was  intended  by  the 
legislature  to  make  all  resolutions  of  the 
board  of  commissioners  subject  to  the  ref- 


erendum except  those  mentioned  in  that 
section. 

We  are  further  confirmed  in  our  view  as 
to  the  meaning  of  the  word  "resolution"  in 
the  above-mentioned  §  39  of  the  law  govern- 
ing cities  under  commission,  because  an 
examination  of  chapter  86,  Laws  1907,  in 
its  entirety  reveals  little  or  nothing  to 
which  the  word  "resolution"  may  be  ap- 
plicable, unless  it  be  interpreted  in  accord- 
ance with  the  above  decision  and  citations. 
The  granting  of  such  permit  being  subject 
to  the  referendum,  it  follows  that  the  court 
erred  in  dismissing  the  proceeding. 

The  judgment  of  the  trial  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  issue  the  peremptory  writ  of  man- 
damus prayed  for. 

Petition  for  rehearing  denied« 


to  the  petition  that  the  signers  were  quali- 
fied voters,  where  the  statute  does  not  au- 
thorize such  a  verification.  Hindman  v. 
Boyd,  42  Wash.  17,  84  Pac.  609. 

In  state  matters  the  decision  of  the  sec- 
retary of  state  that  an  initiative  petition 
filed  with  him  for  the  purpose  of  submitting 
an  amendment  to  the  Constitution  is  suf- 
ficient is  conclusive  in  the  absence  of  any- 
thing appearing  in  the  record,  showing  its 
insufficiency.  Re  Initiative  Petition,  26 
Okla.  487,  109  Pac.  732. 

Upon  the  filing  of  a  protest  against  an 
initiative  petition,  it  is  the  duty  of  the 
secretary  of  state  to  hear  testimony  and  ar- 
gument for  and  against  the  sufficiency  of 
such  a  petition  at  once,  under  a  statute  pro- 
viding that  any  citizen  may,  within  ten 
days,  protest  against  the  petition,  "at  which 
time  he  (the  secretary  of  state)  will  hear 
the  testimony  and  argument  for  and  against 
the  sufficiency  of  such  petition," — ^the  word 
"will"  in  such  statute  meaning  "shall" 
Russell  ▼.  Harrison,  33  Okla.  225,  124  Pac. 
762. 

The  presumption,  however,  is  that  peti- 
tions which  are  circulated,  signed,  and  filed 
are  valid,  and  the  burden  of  proof  to  show 
their  invalidity  rests  upon  those  protesting, 
against  them.  Re  Initiative  Petition,  35 
Okla.  49,  127  Plac.  862. 

So  it  has  been  held  that  a  prima  facie 
verity  is  imported  to  the  secretary  of  state 
that  the  signatures  contained  in  the  peti- 
tion are  bona  fide,  and  not  forged  or  fraudu- 
lent, signatures  of  legal  voters  of  the  state 
and  county  of  which  they  are  stated  to  be, 
by  the  verification  of  the  circulators  of  the 
petition,  and  such  officer  must  file  a  petition 
which  thus  prima  facie  complies  with  the 
requirements  of  the  statute,  and  leave  to  the 
courts  the  determination  of  latent  fraud, 
forgery,  and  illegality.  State  ex  rel.  Kem- 
per V.  Carter,  —  Mo.  — ,  166  S.  W.  773. 

The  action  of  the  secretary  of  state  in 
overruling  a  motion  for  continuance  will 
not  be  disturbed  on  review  by  the  supreme 
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court,  unless  it  affirmatively  appears  that 
there  was  an  abuse  of  discretion.  Re  Initia- 
tive State  Question,  26  Okla.  654,  110  Pac. 
647.  Especially  is  this  the  case  when  the 
protestant,  who  has  asked  for  the  continu- 
ance, has  alleged  no  diligence  or  other  facts 
ordinarily  shown  upon  a  motion  for  a  con- 
tinuance, and  has  not  verified  his  motion. 
Re  Initiative  Petition,  26  Okla.  487,  109 
Pac.  732. 

It  was  conceded  in  State  ex  rel.  McNary 
V.  Olcott,  62  Or.  277,  126  Pac.  303,  that 
there  was  no  power  in  the  secretary  of  state 
to  call  witnesses  and  examine  into  the  facts 
to  determine  the  validity  of  a  referendum 
petition  filed  with  him. 

2.  What  i8  sufficient  noHoe  of  protest, 

A  notice  of  protest  against  an  initiative 
petition,  filed  with  the  secretary  of  state 
within  the  requisite  time  after  the  publica- 
tion of  notice  of  the  filing  of  the  initiative 
petition,  is  tpto  facto  notice  to  all  parties 
m  interest  under  a  statute  providing  that 
any  citizen  of  the  state  may,  within  ten 
days,  by  written  notice  to  the  secretary  of 
state  and  to  the  party  or  parties  who  filed 
such  petition,  protest  against  the  same. 
Re  Initiative  State  Question,  26  Okla.  554, 
110  Pac.  647. 

3.  What  objections  may  he  raised. 

Relying  on  Threadgill  ▼.  Cross,  26  Okla. 
403,  138  Am.  St.  Rep.  964,  109  Pac.  558, 
the  court,  in  Re  Initiative  Petition,  26  Okla. 
548,  109  Pac.  823,  states  that  it  is  conceded 
that  the  objectors  to  the  sufficiency  of  an 
initiative  petition  have  no  right  to  claim 
that  it  is  repugnant  to  the  enabling  act 
and  state  and  Federal  Constitutions  in  a 
hearing  before  the  secretary  of  state. 
Threadgill  v.  Cross,  however,  decides  merely 
that  the  secretary  of  state  cannot  question 
this  as  a  reason  for  refusing  to  file  the  pe- 
tition. 

So,  in  Re  Initiative  State  Question,  26 
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Okla.  554,  110  Pac.  647,  it  was  decided  that 
the  constitutionality  or  validity  o.  a  pro- 
l»osed  initiative  measure  could  not  be  ctial- 
kfoged  in  the  hearing  before  the  secretary 
of  state.  While  it  is  not  expressly  stated, 
apparently  those  seeking  to  challenge  the 
(^nstitutionality  or  validity  were  the  con- 
testants. 

Where  an  initiative  petition  has  been  re- 
jected for  reasons  other  than  its  sufficiency, 
the  qnestion  of  such  sufficiency  cannot  be 
raised  in  an  action  to  compel  the  holding 
of  an  election  thereon.  State  ex  rel.  Hend- 
Ity  V.  Superior  Ct.  70  Wash.  362,  126  Pac. 
920. 

f.  Power  of  court.    \ 

A  statute  providing  for  an  appeal  from 
the  decision  of  the  secretary  of  stiite  to  the 
supreme  court  was  treated  in  Re  Initiative 
Petition,  35  Okla.  49,  127  Pac.  862,  as  con- 
ferring upon  the  supreme  court  power  to 
make  an  original  investigation  and  hearing 
de  novo,  and  not  to  confer  appellate  juris- 
diction in  the  strict  sense  of  that  term. 
It  was  accordingly  held  that  the  statute 
might  confer  this  power  upon  the  supreme 
court. 

The  supreme  court '  is  not  deprived  of 
jurisdiction  of  an  appeal  from  the  decision 
of  the  secretary  of  state  as  to  an  initiative 
and  referendum  matter  by  the  fact  that  it 
has  no  party  before  it  upon  whom  its  judg- 
ment can  operate,  where  the  statute  requires 
notice  of  the  appeal  to  be  served  on  the 
secretary  of  state,  since  this  official  is  thus 
brought  before  the  court,  and  rendered  sub- 
ject to  the  jurisdiction  thereof  and  any 
order  or  judgment  rendered.     Ibid. 

Under  a  statute  providing  that  on  a 
showing  that  any  petition  filed  is  not  legally 
sufficient,  the  court  may  enjoin  the  secretary 
of  state  and  all  other  officers  from  certify- 
ing or  printing  on  the  official  ballot  for  the 
(Tifuing  election  the  ballot  title  and  numbers 
of  such  measure,  the  court  is  not  confined  by 
the  words  "legally  sufficient"  to  a  deter- 
mination as  to  whether  the  petition  is  regu- 
lar upon  its  face,  but  may  go  behind  the 
apparent  regularity  to  inquire  into  its  genu- 
ineness. State  ex  rel.  McNary  v.  Olcott, 
62  Or.  277,  125  Pac.  303. 

The  filing  of  a  petition  for  a  referendum 
i9  not  such  a  legislative  act  as  precludes 
th«»  court  from  inquiring  into  its  sufficiency. 
Ibid. 

But  after  a  law  which  has  been  submitted 
to  a  referendum  election  has  been  authen- 
ticated, promulgated,  and  published,  the 
court  will  not  consider  whether  it  has  re- 
ceived the  necessary  publicity  under  a  con- 
stitutional provision  that  any  measure  shall 
become  a  law  when  approved  by  a  majority 
vote  and  proclaimed  as  such  by  the  gover- 
nor. Allen  V.  State,  14  Ariz.  468,  44  L.R.A. 
(X.S.)  468,  130  Pac.  1114. 

g.  Publication  of  proposed  measure. 

The  failure  to  post  notices  in  three  public 
places  of  the  city,  as  required  by  charter, 
60  L.R.A.(N.S.)  15 


in  case  of  election,  rendered  a  proceeding 
for  the  adoption  of  an  initiative  petition 
amending  the  city  charter  void.  Wright  v. 
McMinnville,  69  Or.  397,  117  Pac.  298. 

Where,  in  pursuance  of  a  power  conferred 
in  the  amendment  reserving  initiative  and 
referendum  power,  the  legislature  provides 
that  publication  of  amendments  proposed  by 
initiative  shall  be  made  for  thirty  days  be- 
fore the  election  at  which  they  are  to  be 
voted  on,  a  proposed  amendment  the  publi- 
cation of  which  has  been  in  compliance  with 
this  act  is  validly  enacted.  Grant  v.  Har- 
dage,  106  Ark.  506,  163  S.  W.  826. 

Under  a  constitutional  provision  that  the 
text  of  all  measures  to  be  submitted  by  ini- 
tiative and  referendum  shall  be  published 
as  constitutional  amendments  are  published, 
and  in  submitting  the  same,  and  in  all 
matters  pertaining  to  the  form  of  all  pe- 
titions, the  secretary  of  state  and  all  other 
officers  shall  be  guided  by  general  law  until 
legislation  shafl  be  especially  provided 
therefor,  the  legislature  cannot  enact  laws 
changing  the  method  of  publishing  such 
measures.  Re  House  Resolution,  60  Colo. 
71,   114  Pac.  293. 

A  requirement  that  "immediately  upon 
the  filing  of  a  petition"  notice  shall  be  given 
by  publication  is  sufficiently  complied  with 
by  a  publication  begun  five  days  (including 
a  Sunday)  after  the  filing  of  the  petition, 
where  the  officers  are  required  to  determine 
the  sufficiency  thereof,  since  a  reasonable 
time  is  required  for  this,  and  it  cannot  be 
said  that  the  time  taken  is  unreasonable. 
Palmberg  v.  Kinney,  65  Or.  220,  132  Pac. 
638. 

The  publication  of  notice  of  the  filing  of 
a  petition  for  a  proposed  charter  amend- 
ment is  not  invalid  where  the  proposed 
amendment  is  published  in  full,  but  the 
notice  does  not  contain  a  brief  statement 
of  the  tenor  and  efi'ect  of  the  petition,  as 
required  by  law,  since  the  purpose  of  the 
notice  is  to  furnish  information,  and  this 
is  accomplished  by  publication  of  the  entire 
petition.    Ibid. 

The  requirement  that  notice  by  publica- 
tion shall  be  given  for  eight  successive  days 
in  one  daily  newspaper  printed  and  pub- 
lished in  the  municipality  is  met  by  publica- 
tion for  eleven  successive  days  in  a  paper 
which  issued  no  regular  Monday  edition, 
but  which,  on  this  occasion,  issued  an  extra 
edition  on  Monday,  containing  a  copy  of  the 
petition,  and  distributed  it  to  its  subscrib- 
ets.  Ibid.  It  is  stated  that  there  was  no 
requirement  that  the  notice  must  be  pub- 
lished in  regular  issues. 

lliat  the  court  will  not  inquire  as  to  the 
sufficiencv  of* publication,  see  Allen  v.  State, 
14  Ariz.  458,  44  L.R.A.(N.S.)  468,  130  Pac. 
1114. 

'  h.  Elections, 

An  election  on  a  petition  for  the  amend- 
ment of  a  city  charter  under  §  7498,  Rem. 
&  Bal.  Code  (Wash.),  must  be  held  within 
a  reasonable  time  after  the  filing  of  the 
petition.     State  ex  rel.  Lambert  v.  Superior 
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Ct.  59  Wash.  670,  110  Pac.  622.  See  also 
State  ex  rel.  Hindley  v.  Superior  Ct.  70 
Wash.  362,  126  Pac.  920,  supra,  subd.  V.  a. 

An  initiative  bill  relative  to  the  removal 
of  the  state  capitol  of  Oklahoma,  in  which 
it  was  intended  to  submit  three  proposi- 
tions, to  wit:  shall  the  bill  be  adopted, 
shall  the  capitol  be  located,  and  shall  the 
capitol  of  the  state  be  permanently  located 
at  one  of  three  named  cities,  but  in  the 
election  on  which  the  first  proposition  was 
not  submitted  to  the  electors,  failed  entirely, 
although  the  other  propositions  may  have 
been  carried.  Smith  v.  State  ex  rel.  Hep- 
burn, 28  Okla.  236,  113  Pac.  932. 

A  measure  proposed  by  initiative  peti- 
tion cannot  be  submitted  to  the  legal  voters 
for  their  approval  or  rejection  at  a  special 
election  provided  for  by  the  legislature  for 
any  referendum  that  may  be  invoked  upon 
legislation  enacted  by  the  assembly  at  a 
certain  session.  Equi  v.  Olcott,  66  Or.  213, 
133  Pac.  776. 

An  election  held  as  provided  by  a  statute, 
at  which  presidential  electors  and  Repre- 
sentatives in  Congress  were  elected,  is  a 
regular  general  election  within  the  meaning 
of  a  constitutional  provision  that  a  refer- 
endum statute  may  be  voted  upon  by  the 
electors  at  the  next  regular  general  election, 
although  the  statute  was  unconstitutional 
in  BO  far  as  it  provided  for  the  election  of 
state  officers.  Allen  v.  State,  14  Ariz.  458, 
44  L.R.A.(N.S.)   468,  130  Pac.  1114. 

Where  a  majority  of  those  voting  upon 
the  adoption  of  a  city  charter  voted  in  favor 
of  the  same,  the  charter  is  adopted  under 
a  general  law  requiring  only  a  majority  of 
those  voting  to  make  the  bill  effective,  not- 
withstanding it  appeared  that  a  few  less 
than  half  of  the  electors  of  the  city  voted 
at  the  election.  Haines  v.  Forest  Grove,  54 
Or.  443,  103  Pac.  775. 

The  fact  that  the  auditor  failed  to  have 
the  words  "charter  amendment  submitted  by 
the  council"  printed  upon  the  ballot  at  an 
election  upon  a  proposed  initiative  amend- 
ment to  the  charter  does  not  invalidate  the 
submission,  although  the  ordinance  requir- 
ing this  to  be  done  is,  in  a  sense,  mandatory 
upon  the  officer  charged  with  the  duty  of 
preparing  the  ballot.  Kieman  v.  Portland, 
57  Or.  454,  37  L.R.A.(N.S.)  332,  111  Pac. 
379,  112  Pac.  402. 

A  transposition  of  numbers  in  a  voter's 
pamphlet  from  the  order  required  by  statute 
will  not  render  the  proceeding  for  the  adop- 
tion of  an  initiative  amendment  to  a  citv 
charter  void,  where  the  ballots  were  correct- 
ly numbered,  and  the  words  "yes"  and  "no" 
were  printed  in  large  type,  showing  much 
more  conspicuously  than  the  figures.     Ibid. 

The  legislature  may  enact  a  law  calling  a 
special  election  at  which  all  measures  passed 
by  the  legislative  assembly  upon  which  the 
referendum  may  be  invoked  shall  be  sub- 
mitted to  the  people  for  their  approval  or 
rejection  at  such  special  election.  Libby  v. 
Olcott,  66  Or.  124,  134  Pac.  13. 

See  Atwater  v.  Hassett,  supra,  subd.  V.  b. 

See  People  ex  rel.  Tate  v.  Prevost,  — 
Colo.  —  ,  134  Pac.  129,  supra,  as  to  the 
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necessity  of  submitting  separate  subjects  of 
an  amendment  to  separate  votes. 

i.  Insertion  of  initiative  and  referent 
dUm  enacting  clatute  in  legislative 
enactment. 

The  insertion  in  a  bill  enacted  by  the  leg- 
islature, following  the  enacting  clause,  of 
another  enacting  clause  appropriate  to  a 
bill  enacted  by  the  people  under  the  initia- 
tive and  referendum  powers,  does  not  in- 
validate the  bill.  Jackson  v.  State^  101 
Ark.  473,  142  S.  W.  1153. 

Z/I.  Oonstruction, 

a,  Introdttctory, 

It  is  not  intended  to  enter  into  any  ex- 
haustive discussion  of  the  construction  of 
measures  enacted  by  the  initiative  and  ref- 
erendum. There  is  no  essential  difference 
between  the  construction  of  measures  thus 
enacted  and  those  enacted  in  the  usual  way. 
There  is,  therefore,  given  herewith,  only  a 
few  examples  of  the  construction  of  such 
legislation,  which  have  seemed  of  interest  in 
connection  with  the  preceding  part  of  the 
note. 

h.  Rules  of  constmction. 

In  speaking  of  the  provisions  of  the  Con- 
stitution as  to  initiative  and  referendum, 
the  court,  in  McClure  v.  Nye,  22  Cal.  App. 
248,  133  Pac.  1146,  says  that,  if  possible, 
the  language  should  be  construed  so  as  to 
make  effective  this  reservation  of  power  on 
the  part  of  the  people. 

In  interpreting  a  constitutional  amend- 
ment, the  court  is  confined  to  a  construction 
of  the  language  used,  and  may  not  consider 
the  construction  put  upon  it  during  the  cam- 
paign for  its  adoption,  nor  can  the  fact  that 
a  majority  of  toe  voters  of  the  state,  as 
reasons  for  the  adoption  of  the  amendment, 
are  presumed  to  have  accepted  such  inter- 
pretation, be  considered.  Hodges  v.  Dawdy, 
104  Ark.  583,  149  S.  W.  656. 

In  the  construction  of  laws  passed  by  the 
direct  vote  of  the  people,  a  court  should  not 
presume  anything  that  would  negative  the 
natural  inferences  that  may  be  drawn  from 
the  act  itself.  Stetson  v.  Seattle,  74  Wash. 
606,  134  Pac.  494.  In  this  case  an  ordi- 
nance enacted  by  the  municipal  council, 
providing  that  the  marine  fire  department 
should  operate  in  three  shifts  of  eight  hours 
daily,  was  held  inconsistent  with  an  ordi- 
nance previously  enacted  by  referendiim 
vote  of  the  people,  requiring  firemen  to  be  di- 
vided into  two  sections,  one  for  day  service 
and  the  other  for  night  service,  fixing  the 
hours  of  day  service  at  ten,  and  the  hours 
of  night  service  at  fourteen. 

An  amendment  to  a  city  charter,  adopted 
upon  initiative  petition,  is  not  void  merely 
because  one  clause,  easily  separable  from 
the  rest,  is  ineffective.  Kieman  v.  Port- 
land, 67  Or.  454,  37  L.R.A.(NJS.)  832,  Ul 
Pac.  379,  112  Pac.  402. 
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e.  IUu9tratio7ts» 

An  initiative  county  ordinance  prohibit- 
ing the  traffic  in  intoxicating  liquors  in 
the  county  outside  of  the  municipality  is 
not  rendered  invalid  by  the  fact  that  the 
electors  residing  within  the  municipality 
Toted  on  the  same.  Re  Ellsworth,  165  Cal. 
677,  133  Pac.  272. 

Nor  is  such  an  ordinance  invalid  because 
electors  who  resided  in  districts  which  had 
already  prohibited  the  traffic  in  intoxicat- 
ing liquors  under  a  local -option  statute 
voted  on  the  same.  Crippen  v.  Farrier,  — 
Cal.  —  ,  134  Pac.  1139. 

One  who  has  complied  with  the  provisions 
of  a  liquor  license  law  cannot  be  punished 
criminally  under  an  initiative  county  ordi- 
nance prohibiting  the  sale  of  liquor  in  the 
county  except  under  certain  conditions 
which  the  defendant  has  not  complied  with, 
where  the  initiative  ordinance  does  not  de- 
clare the  violation  of  any  of  its  terms  to  be 
a  misdemeanor,  nor  provide  any  punishment 
for  such  violation.  This  is  true  whether 
the  initiative  ordinance  be  treated  as  amend- 
atory of  the  previously  existing  license  law, 
or  whether  it  be  construed  with  it  as  deal- 
ing with  the  same  subject-matter.  Re  Ells- 
worth, supra. 

The  objection  that  an  ordinance  limiting 
the  right  to  sell  liquors  to  the  managers  of 
hotels  containing  thirty-five  guest  rooms  and 
upwards  is  unreasonable  cannot  be  sustained 
without  a  clear  showing  of  the  absolute 
onreasonableness  of  the  limitation.    Ibid. 

The  title  of  an  act,  viz,,  "An  Act  Carrying 
into  Effect  Provisions  Relating  to  the  Ini- 
tiative and  Referendum,  Prescribing  the 
Method  of  Procedure  for  Submitting  and 
Voting  for  Proposed  Amendments  to  the 
Constitution  and  Other  Propositions,  and 
Prescribing  the  Method  of  Appeal  from  Pe- 
titions Filed  or  from  the  Ballot  Title,  Re- 
pealing §§  6,  7,  and  16  of  Art.  1,  Chap.  44, 
<rf  the  Session  Laws  of  Oklahoma,  1907- 
lOOS,"  relates  primarily  to  one  subject 
only,  and  is  not  violative  of  §  57  of  art.  5 
of  the  Oklahoma  Constitution,  which  re- 
quires l^islative  acts  to  embrace  but  one 
subject.  Atwater  v.  Hassett,  27  Okla.  292, 
—  LJlJk.(X.S.)  —  ,  111  Pac.  802. 

The  repeal  of  an  ordinance  as  amended, 
which  provides  for  the  submission  of  a 
question  to  the  voters  on  a  certain  date, 
carried  with  it  an  amendment  requiring  its 
submission  on  another  date.  ICiernan  v. 
Portland,  57  Or.  454,  37  L.R.A.(N.S.)  332, 
111  Pac.  379,  112  Pac.  402. 

The  result  of  a  vote  upon  a  local-option 
election  in  a  municipality,  that  the  sale  of 
alcoholic  liquors  be  licensed  therein,  does 
not  thereafter  prevent  the  enactment  of  an 
ordinance  upon  initiative  petition  in  effect 
prohibiting  the  traffic  in  alcoholic  liquors 
in  the  city.  Giddings  v.  San  Buenaventura, 
105  Cal.  695,  133  Pac.  479;  Re  Ellsworth, 
165  Cal.  677,  133  Pac.  272;  Crippen  v. 
Farrier,  —  Cal.  — ,  134  Pac.  1139.  It  was 
urged  that  the  result  of  the  local-option 
election  under  a  statute  which  pro- 
vided that  no  election  under  the  act  should 
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be  held  within  two  years  of  any  previous 
election  prevented  any  legislation  such  as 
that  involved  in  the  initiative  petition.  It 
was  held,  however,  that  the  result  of  the 
local-option  election  did  not  interfere  with 
the  power  of  the  board  of  trustees  to  enact 
ordinances  regulating  or  prohibiting  the 
liquor  traffic,  and  therefore  aid  not  interfere 
with  the  enactment  of  such  an  ordinance 
by  initiative  petition.  W.  A.  E. 

\ 
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STATE  OF  NEBRASKA  EX  REL.  PAUL 

S.  TOPPING 

V. 

JAMES  D.  HOUSTON,  Mayor,  et  al., 

Appts. 

(94  Neb.  445,  143  N.  W.  796.) 

Appeal  —  finding  of  special  tribunal. 

1.  Where  a  special  tribunal  is  created  by 
statute  to  ascertain  and  declare  the  exist- 
ence or  nonexistence  of  certain  facts,  and 
no  provision  is  made  for  an  appeal  or  re- 
view thereof  by  the  courts,  the  action  of  the 
tribunal,  in  the  absence  of  fraud  or  mistake, 
is  final. 

Elections  —  recall  —  requisite   signa- 
tures. 

2.  Under  §  36,  art.  3,  chap.  14a,  Comp. 
Stat.  1911,  containing  the  provisions  for  the 
recall  of  municipal  officers  in  cities  which 
have  adopted  the  commission  form  of  gov- 
ernment, the  city  clerk  is  required  to  ascer- 
tain and  declare  whether  the  requisite  num- 
ber of  qualified  signers  have  signed  the  peti- 
tion for  a  recall  election,  and,  in  the  absence 
of  fraud  or  mistake,  his  determination  there- 
of is  not  subject  to  review. 

Same  —  duty  to  proceed  with. 

3.  If  no  fraud  or  mistake  appears,  and 

Headnotes  by  Letton,  J. 


Note,  —  The  recall. 
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I.  Constitutionality,  227. 
II.  Exclusiveness  oi  remedy,  229. 

III.  Enforcement. 

a.  Mandamus. 

1.  In  general,  229. 

2.  Who  entitled  to  writ,  230. 

b.  Injunction,  230. 

IV.  Operation. 

a.  Sufficiency  of  signing,  230. 

b.  Conclusiveness   of   officer's   certifi- 

cate,   231. 

c.  Sufficiency  of  certificate,  231. 

d.  Statement  of  cause,  232. 

e.  When  recall  may  be  had,  232. 

J.  OonstUuUofuility. 

In  the  absence  of  a  constitutional  restric- 
tion, it  is  within  the  power  of  the  legisla- 
ture te  enact  a  statute  amending  the  charter 
of  a  city  so  as  to  include  a  provision  for 
the  recall  of  officers.     Graham  v.  Roberts, 
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the  petition  is  regular  in  form,  and  is  ac- 
companied by  the  proper  certificate  of  the 
city  clerk,  the  city  council  must  proceed 
under  the  statute  to  convene  and  fix  a  date 
for  the  election. 

Office  —  abolition. 

4.  An  office  created  by  the  le^slature 
may,  in  the  absence  of  any  constitutional 
restrictions,  be  abolished  by  that  body,  and 
the  incumbent  of  such  ofiice  has  no  prop- 
erty interest  in  it  of  which  he  may  not  be 
deprived. 

Same  —  conditions  ^  binding  effect. 

6.  In  the  creation  of  an  ofiice  by  the  legis- 
lature, it  may  impose  such  limitations  and 
conditions  as  to  its  continuance  and  termi- 
nation as  it  sees  fit,  and  in  such  a  case  the 
incumbent  takes  the  office  subject  to  the 
conditions  imposed. 


Same  —  removal  of  incumbent  ^  cluur- 
acter  of  power. 

6.  The  power  granted  to  electors  of  a  city 
to  remove  certain  public  officers  is  political 
in  its  nature,  and  is  not  the  exercise  of  any 
judicial  function. 

Elections  —  recall  ^  grounds. 

7.  The  provision  of  the  statute  that  a  re- 
call petition  "shall  contain  a  general  state- 
ment of  the  grounds  upon  which  the  re- 
moval is  sought"  does  not  require  the  peti- 
tion to  contain  specific  charges  of  miscon- 
duct, such  as  would  be  required  in  a  judicial 
inquiry,  but  its  purpose  is  to  furnish  in- 
formation to  the  electors  upon  which  a 
political,  and  not  a  legal,  issue  may  be 
raised  at  the  election. 


(October  17,  1913.) 


200  Mass.  153,  85  N.  E.  1009.  It  was  the 
contention  of  the  petitioners  in  this  case 
that  the  rights  of  the  inhabitants  of  the 
city  in  whose  charter  this  provision  was 
inserted  were  not  equal  to  the  rights  of 
other  inhabitants  of  the  state  because  of 
this  provision. 

A  provision  in  a  municipal  charter  for 
the  recall  of  municipal  officers  was  sustained 
generally  in  Bonner  v.  Belsterling,  104  Tex. 
432,  138  S.  W.  571,  and  also  as  against 
specific  objections  mentioned  infra. 

The  members  of  a  city  board  of  education 
are  not  county  officers,  and  therefore  a  con- 
stitutional provision  as  to  the  removal  of 
county  officers  does  not  apply  so  as  to  pre- 
vent the  removal  of  members  of  the  board 
of  education  by  the  recall.  Ibid.  As  to 
whether  the  method  for  the  removal  of  of- 
ficers provided  in  the  Constitution  is  ex- 
clusive, so  that  the  removal  may  not  be 
provided  by  recall,  is  not  decided. 

Neither  is  a  constitutional  provision  that 
the  legislature  shall  provide  by  law  for  the 
trial  and  removal  from  office  of  "all  officers  of 
this  state,"  the  mode  for  which  has  not  been 
provided  in  the  Constitution,  violated  by  a 
municipal  charter  providing  for  the  recall 
of  municipal  officers,  since  this  constitu- 
tional provision  applies  only  to  state  of- 
ficers.    Ibid. 

So,  as  applied  to  the  recall  of  a  municipal 
officer  who  has  been  elected  to  serve  in  of- 
fice for  a  fixed  term,  the  recall  is  held  not 
violative  of  the  provisions  of  the  state  Con- 
stitution regarding  tenure  of  office,  removal, 
and  impeachment,  since  the  tenure  of  office 
and  the  method  of  removing  an  elected 
city  official  are  purely  municipal  affairs 
which  in  no  sense  connict  with  the  consti- 
tutional provision  relating  to  the  tenure 
of  office  or  to  the  removal  by  impeachment 
of  the  state  officers.  Conn  v.  Richmond,  17 
Cal.  App.  706,  121  Pac.  714,  719. 

Nor  is  a  provision  in  a  municipal  charter 
for  the  recall  of  officers  a  violation  of  the 
guaranty  by  the  Federal  Constitution  to 
every  state  of  a  republican  form  of  govern- 
ment.   Bonner  v.  Belsterling,  supra. 

The  provisions  in  a  municipal  charter  for 
the  recall  have  also  been  held  not  violative 
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of  the  constitutional  requirement  of  a  re- 
publican form  of  government,  on  the  theory 
that  this  provision  of  the  Constitution  re- 
lates only  to  the  state  government.  People 
ex  rel.  Springfield  v.  Edmands,  252  111.  108, 
96  N.  £.  914.  There  is  no  discussion  of  the 
recall  in  this  case,  however. 

A  provision  in  a  municipal  charter  for 
the  recall  of  municipal  officers,  which  ex- 
isted at  the  time  of  the  election  of  the  of- 
ficer sought  to  be  recalled,  does  not  deprive 
such  officer  of  the  benefit  of  his  term  of 
office  without  due  process  of  law.  Bonner 
V.  Belsterling,  supra.  It  is  stated  that,  in 
the  creation  of  offices  in  a  municipal  cor- 
poration, the  legislature  may  fix  the  term 
of  office  at  its  pleasure.  See  also  State 
EX  BEL.  Topping  v.  Houston. 

Under  a  constitutional  provision  author- 
icing  cities  of  a  certain  population  to  frame 
a  charter  for  their  own  government  consist- 
ent with  and  subject  to  the  Constitution  and 
laws  of  the  state,  and  a  statutory  provision 
that  in  certain  cities  the  mayor  and  mem- 
bers of  the  city  council  shall  be  elected  at 
the  time,  in  the  manner,  and  for  the  term 
prescribed  in  the  charter,  a  municipal  cor- 
poration has  authority  to  enact  a  recall 
provision.  Hilzinger  v.  Gillman,  56  Wash. 
228,  105  Pac.  471,  21  Ann.  Cas.  305. 

Neither  is  a  recall  provision  in  a  mu- 
nicipal charter  prevented  by  a  constitution- 
al provision  that  all  officers  not  liable  to 
impeachment  shall  be  subject  to  removal 
for  misconduct  or  malfeasance  in  office  in 
such  manner  as  may  be  provided  by  law. 
Ibid. 

An  officer  may  be  recalled  in  the  method 
provided  by  a  statute  designed  to  carry  into 
effect  a  recall  provision  to  the  constitu- 
tional amendment,  although  the  offenses 
with  which  he  is  charged  occurred  previous 
to  the  taking  effect  of  the  statute.  Cudihee 
V.  Phelps,  —  Wash.  — ^  136  Pac.  367.  The 
constitutional  amendment  providing  for  the 
recall  was  accepted  at  the  same  election  as 
that  at  which  the  officer  in  question  was 
elected.  It  is  stated  that  his  alleged  acts 
of  malfeasance  occurred,  if  at  all,  after 
that  time,  and  after  the  right  of  the  people 
to    invoke    the    recall    provisions    of    this 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Otoe  County 
allowing  a  peremptory  writ  of  mandamus 
commanding  them,  as  memlKirs  of  the  city 
councili  to  convene  and  order  an  election 
for  the  purpose  of  submitting  the  propo- 
sition of  removing  the  defendant  mayor 
from  office,  and  electing  relator,  a  legal 
voter,  as  his  successor  thereto.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrew  P.  Moran  and  John 
C.  Watson,  for  appellants: 

If  the  petition  and  the  clerk's  certificate 
thereto  attached  failed  to  state  sufficient, 
grounds  for  a  recall,  then  the  application 
for  the  mandamus  does  not  state  facts  suf- 
ficient for  the  granting  of  the  writ. 

Conn  V.  Richmond,  17  Cal.  App.  705,  121 

amendment  had  become  fixed,  although  there 
was  no  remedial  statute  providing  for  the 
method  of  its  exercise.  The  court  con- 
tinued: "We  think  this  statute  should  be 
constmed  as  to  its  retroactive  effect  like 
any  ordinary  remedial  statute.  It  is  mani- 
festly for  the  purpose  of  making  effective 
the  exercise  of  a  right  which  was  in  exists 
ence  before  its  passage." 

The  validity  of  the  adoption  of  a  consti- 
tutional amendment  providing  for  the  recall 
was  sustained  in  Cudihee  v.  Phelps,  supra, 
S3  to  the  suflScicncy  of  its  title,  entry  upon 
the  journals  of  the  senate  and  house,  and 
it«  publication. 

I/.  Exclu9ivenesa  of  remedy. 

In  Hodges  v.  Tucker,  —  Idaho,  — ,  138 
Pac.  1139,  it  is  held  that  in  a  municipality 
in  Idaho  which  accepts  the  provision  of  the 
Black  law  which  provides  a  system  of  mu- 
nicipal government  including  the  recall  of 
officials,  this  method  of  removing  officials  is 
exclusive,  and  an  official  of  a  city  which  has 
thus  adopted  this  law  cannot  be  removed  in 
a  method  provided  by  a  general  statute.  In 
arriving  at  this  conclusion  one  fact  that 
influenced  the  court  was  that  the  penalty 
provided  by  the  general  statute  in  case  of 
removal  is  different  from  that  provided  in 
the  law  authorizing  a  recall,  and  the  con- 
earring  judge  points  out  that  it  was  not 
intended  that  both  the  people  and  the 
court  should  hear  and  pass  on  charges 
a^inat  an  officer  at  the  same  time,  and 
possibly  each  reach  a  different  result  from 
the  other. 

On  the  contrarv,  a  general  provision  in 
a  municipal  charter  for  the  recall  of  mu- 
nicipal officers  which  is  part  of  a  scheme  or 
■Tstem  which  makes  it  apparent  that  the 
right  of  recall  of  elective  officers  is  reserved 
to  the  people,  to  be  exercised  at  any  time 
the  public  interest  is  thought  to  require  it, 
waa  held  to  furnish  an  additional  method 
for  the  removal  of  municipal  officers,  and 
not  to  be  in  conflict  with  another  charter 
provision  that  any  elective  officer  other  than 
a  member  of  the  city  council  may  be  sus- 
pended by  the  mayor  and  removed  for  cause 
M  LJLA.(NJ5.) 


Pac.  714,  719;  State  ex  rel.  Roberts  v. 
Lincoln,  4  Neb.  2u0;  State  ex  rel.  I>eonard 
v.  School  Dist.  8  Neb.  98;  State  ex  rel. 
Otto  V.  Lancaster  County,  49  Neb.  51,  68 
N.  W.   336. 

This  initiative  and  referendum  amend- 
ment  and  the  recall  act  violate  that  pro- 
vision of  the  Constitution  of  the  United 
States  which  guarantees  to  every  state  in 
the  Union  a  republican  form  of  govern- 
ment; and  the  courts,  when  such  amend- 
ment or  legislative  act  is  brought  before 
them  for  adjudication,  are  bound  to  declare 
and  adjudge  it  null  and  void. 

Minor  v.  Happersett,  21  Wall.  162,  22 
L.  ed.  627;  Bice  v.  Foster,  4  Harr.  (DeL) 
488;   Ex  parte  Famsworth,  61  Tex.  Crim. 

by  the  city  coimcil,  but  that  the  city  coun- 
cil only  shall  have  the  power  to  suspend  or 
remove  a  member  of  that  body,  which  may 
be  done  for  certain  enumerated  causes. 
Hilzinger  v.  Gillman,  56  Wash.  228, 105  Pac. 
471,  21  Ann.  Cas.  305. 

See  Bonner  v.  Belsterling,  104  Tex.  432, 
138  S.  W.  571,  supra. 

III.  Enforeement. 
a.  Mandamue* 

1.  In  general. 

Although  a  city  council  may  have  super- 
visory power  over  recall  petitions,  it  may 
be  compelled  by  mandamus  to  act  where,  in 
the  face  of  a  sufficient  petition,  it  has  re- 
fused to  order  an  election.  Good  v.  San 
Diego,  5  Cal.  App.  265,  90  Pac.  44. 

In  Conn  v.  Richmond,  17  Cal.  App.  705, 
121  Pac.  714,  719,  it  is  stated  that  granting 
to  the  city  council  the  right  and  duty  cS 
ascertaining  whether  or  not  the  petitions 
upon  their  face  conform  to  the  charter  re- 
quirements in  material  matters  of  form  and 
substance,  still  this  does  not  invest  the  city 
council  with  the  arbitrary  power  of  refusing 
to  take  any  action  at  all  in  the  premises, 
and  where  the  petitions  upon  their  face,  in 
form  and  substance,  conform  to  the  spirit 
and  letter  of  the  charter,  and  where  tnere 
is  no  controversy  before  the  council  or  else- 
where as  to  the  sufficiency  of  the  petitions, 
the  duty  of  the  council  is  purely  ministerial 
and  clearly  defined  by  the  charter,  and  it 
can  be  compelled  to  act  by  mandamus. 

Nor  are  tne  courts  without  power  to  order 
the  common  council  to  hold  a  recall  election 
because  of  the  fact  that  the  council,  by 
dilatory  action,  have  delayed  the  matter  so 
that  the  time  within  which  the  election 
should  have  been  held  under  the  provisions 
of  the  charter  has  already  expired.  Good  v. 
San  Diego  and  Conn  v.  Richmond,  supra. 

Where,  in  mandamus  proceedings  to  com- 
pel the  common  council  to  hold  a  recall  elec- 
tion, the  petitions  for  the  recall  together 
with  the  affidavits  of  the  persons  who  so- 
licited  the  same,  setting  forth   that  they 
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Rep.  342,  33  L.R.A.(N.S.)  968,  136  S.  W. 
535;   Cooley,  Const.  Lim.  7th  ed.  244. 

Messrs.  O.  G.  Lteidigh  and  Paul  8. 
Topping,  for  appellee: 

The  affidavit  sets  forth  under  oath,  and 
in  positive  statements,  facts  aofBcient  to 
clearly  establish  appellee's  legal  right  to 
the  writ  of  mandamus. 

Leigh  V.  Green,  62  Neb.  344,  89  Am.  St. 
Rep.  751,  86  N.  W.  1093,  reaffirmed  in  64 
Neb.  533,  101  Am.  St.  Rep.  692,  90  N.  W. 
255. 

Political  power  conferred  by  the  legis- 
lature can  never  become  a  vested  right,  as 
against  the  government.  Such  power  is 
a  public  trust,  to  be  executed,  not  for  the 
benefit  alone  or  at  the  will  of  the  trustee, 
but  for  the  common  good.     How   long  it 


shall  exist,  or  in  what  manner  it  shall 
be  modified,  depends  alone  on  the  legis- 
lative wilL 

State  ex  rel.  David  City  v.  Palmer,  10 
Neb.  203,  4  N.  W.  965;  State  ex  rel.  Com- 
stock  V.  Stewart,  62  Neb.  243,  71  N.  W. 
998;  Dinsmor*  T.  State,  61  Neb.  418,  85 
N.  W.  446. 

The  charges  in  the  recall  petition  were 
sufficient  to  come  within  the  statute  re- 
quiring a  general  statement  of  the  grounds 
upon  which  the  removal  is  sought. 

Conn  V.  Richmond,  17  Cal.  App.  705, 
121  Pac.  714,  719;  Good  v.  San  Diego,  5 
Cal.  App.  265,  90  Pac.  44. 

Assuming  that  the  clerk's  certificate  la 
prima  facie  evidence  as  to  the  correctness 
of   his   finding,   permitting  the   appellants 


were  the  qualified  and  registered  electors 
of  the  city,  were  received  in  evidence  with- 
out reservation  or  limitation,  and  the  trial 
court  found  as  a  fact  that  each  of  the  per- 
sons who  circulated  the  recall  petition  was, 
as  required  by  the  charter,  a  qualified  elect- 
or of  the  municipality,  the  fact  that  there 
was  evidence  that  this  was  not  true  is  im- 
material, since  this  is  nothing  more  than 
a  confiict  of  evidence,  and  in  such  con- 
tingency the  finding  sf  the  trial  court  must 
be  sustained.    Conn  v.  Richmond,  supra. 

Mandamus  was  denied  in  Vincent  T.  Mott, 
163  Cal.  342,  125  Pac.  346,  to  compel  the 
council  to  appoint  half  of  an  election  board, 
to  hold  a  recall  election,  from  the  Repub- 
lican party,  and  half  from  the  Democratic 
party,  as  required  by  the  Code,  because  of 
a  failure  to  aver  that  the  council  threatened 
to  disobey  the  Code  provision. 

The  provisions  in  the  Spokane  charter  as 
to  recall  were  held  superseded  by  the  con- 
stitutional amendment  and  the  law  of  1913, 
enacted  in  pursuance  thereof,  which  was 
made  applicable  to  cities  of  the  first  class 
by  specific  reference  to  such  cities.  The 
petition  for  recall  involved  in  this  case, 
therefore,  not  complying  with  the  consti- 
tutional amendment,  mandamus  to  compel 
an  election  thereon  was  refused.  State  ex 
rel.  Lynch  v.  Fairley,  —  Wash.  — ,  136 
Pac.  374. 

2.  Who  entitled  to  toHf. 

An  elector  and  taxpayer  may  maintain 
an  action  for  a  writ  of  mandate  to  compel 
the  holding  of  a  recall  election.  Conn  v. 
Richmond,  supra.  It  is  stated  by  the  court 
that  it  is  enough  in  this  instance  that  the 
petitioner  for  the  writ  of  mandate  is  a 
qualified  elector  of  the  municipality,  and, 
as  such,  interested  in  having  the  law  en- 
forced. 

Under  a  charter  provision  vesting  the 
rieht  to  the  removal  of  a  public  officer  in 
"the  electors  entitled  to  vote  for  a  successor 
to  the  incumbent  sought  to  be  removed," 
one  who  is  entitled  to  demand  that  the  elec- 
tion be  called  can  maintain  an  action  to 
protect  the  right  granted,  without  joining 
50  L.R.A.(N.S.) 


all  the  petitioners.    Good  v.  San  Diego,  su- 
pra. 

b.  Injunction, 

A  taxpayer  has  not  such  an  interest  in  a 
suit  to  enjoin  the  holding  of  an  election  to 
recall  the  mayor  of  a  city  of  the  first  class, 
in  pursuance  of  the  provisions  of  its  char- 
ter, as  will  entitle  him  to  prosecute  such 
suit  as  a  complainant.  McAlester  v.  Milwee, 
31  Okla.  620,  40  L.R.A.(N.S.)  576,  122  Pac. 
173. 

An  elector  and  taxpayer  has  no  such  in- 
terest in  an  action  to  enjoin  the  city  clerk 
from  certifying  to  an  elector's  petition  for 
a  recall  as  to  entitle  him  to  intervene  in 
the  action.  Hilzinger  v.  Gill  man,  56  Wash. 
228,  105  Pac.  471,  21  Ann.  Cas.  305.  It  is 
stated  that,  without  undertaking  to  define 
in  what  cases  a  party  may  intervene,  the 
court  is  satisfied  that  an  elector  and  tax- 
payer has  no  such  interest  in  the  matter 
in  litigation  in  this  case  as  to  warrant  an 
intervention,  there  being  no  allegation  in 
this  petition  that  the  comptroller  will  not 
appear  and  defend  the  action. 

FF.  Operation, 

a.  Sufficiency  of  signing. 

Under  a  recall  amendment  te  a  city  char- 
ter which  provides  that,  upon  the  filing  of 
a  recall  petition,  the  city  clerk  shall  exam- 
ine and  from  the  ffreat  register  ascertain 
whether  or  not  such  petition  is  signed  by 
the  requisite  number  of  qualified  electors, 
there  is  no  jurisdiction  to  order  an  election 
where  the  city  clerk  does  not  examine  the 
great  re^ster,  and  therefrom  ascertain  that 
the  'petition  for  removal  contained  the 
names  of  the  requisite  number  of  persons 
authorized  to  sign  it.  Davenport  v.  Los 
Angeles,  146  Cal.  508,  80  Pac.  684.  It  fur- 
ther appeared  in  this  case  from  the  plead- 
ings and  a  stipulation  that  the  petition  was 
not  signed  by  the  requisite  number  of  per- 
sons whose  names  were  on  the  great  regis- 
ter, although  it  appeared  that,  in  addition 
to  those  whose  names  were  on  the  great 
register,  there  were  enough  of  other  persons 
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to  diaregard  the  certificate  and  go  back 
of  it,  unless  they  specifically  allege  that 
the  clerk  fraudulently  and  falsely  returned 
a  false  certificate,  or  that  he  wilfully  and 
maliciously  failed  to  do  his  duty,  or  that 
a  mistake  had  been  made,  plainly  violates 
all  the  rules  of  evidence  and  pleading. 

Bauer  v.  Taylor,  4  Neb.  (Unof.)  701,  96 
N.  W.  268;  Locher  v.  Walsh,  17  Cal.  App. 
727,  121  Pac.  712;  State  ex  rel.  Crawford 
T.  Norns,  37  Neb.  299,  56  N.  W.  1086. 

lietton,  J^  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  allowance  of 
a  peremptory  writ  of  mandamus  command- 
ing the  respondents  James  D.  Houston, 
James  A.  Richardson,  and  Robert  £.  Haw- 


ley,  members  of  the  city  council  of  Nebraska 
City,  to  convene  as  such  city  council  within 
ten  days,  and  to  order  an  election  to  be 
held  on  a  date  then  fixed  for  "the  purpose 
of  submitting  to  the  electors  of  said  city 
the  proposition  of  recalling  and  removing 
said  James  D.  Houston,  present  mayor  and 
member  of  the  council  of  said  city,  and 
electing  as  his  successor  thereto  at  such 
election  Paul  S.  Topping,  a  legal  voter  of 
said  city." 

In  January,  1912,  the  city  of  Nebraska 
City  adopted  the  commission  plan  of 
government.  The  respondents  were,  in 
April  of  that  year,  elected  as  mayor  and 
councilmen,  respectively;  their  terms  of 
office  expiring  April,  1914.  On  the  10th 
day  of  May,  1913,  there  was  filed  with  the 


who  had  made  affidavits  of  registration  dur- 
ing the  year  in  which  the  election  was  held, 
which  affidavits  had  been  bound  together 
and  indexed  by  the  county  clerk,  to  consti- 
tute the  requisite  percentage  of  voters.  In 
a  dissenting  opinion  Beatty,  Chief  Justice, 
points  out  that  the  majority  opinions  re- 
quired a  testing  of  the  names  by  a  great 
register  which  had  been  used  two  years  be- 
fore, and  ignored  a  nearly  completed  new 
great  register  of  the  year  in  which  the  re- 
call election  was  held. 

b.  Conclusivenesa  of  officer's  certificate. 

The  court  was  of  the  opinion  in  Good  v. 
San  Diego,  5  Cal.  App.  265,  90  Pac.  44, 
that  where  the  city  clerk  is  given  authority 
to  hear  and  determine  the  question  of  the 
sufficiency  of  a  recall  petition,  and  no  ap- 
peal from  his  decision  is  provided,  and  none 
apparently  intended  to  be  given,  his  decision 
is  conclusive  of  the  matter. 

The  holding  in  Good  v.  San  Diego  is  ap- 
proved in  Conn  v.  Richmond,  17  Cal.  App. 
705,  121  Pac.  714,  719,  where  it  is  sUted 
that  in  so  far  as  the  number  and  genuine- 
ness of  the  signatures  of  the  electors  en- 
titled to  vote  are  concerned,  the  city  clerk 
alone,  by  the  express  provisions  of  the  char- 
ter, is  empowered  to  pass  upon  and  deter- 
mine the  sufficiency  of  every  recall  petition 
that  may  be  filed  with  him;  and  in  these 
two  particulars,  at  least,  his  finding  and 
certificate  are  conclusive  ai^d  controlling. 

The  statement  in  the  latter  case  as  to 
the  conclusiveness  of  the  finding  of  the 
clerk  as  to  the  number  and  genuineness  of 
the  signatures  of  the  electors  upon  a  recall 
petition  is  not  approved  by  the  supreme 
court  upon  a  petition  to  have  the  cause 
heard  in  that  court,  it  being  stated  that  it 
does  not  appear  that  there  was  any  evidence 
offered  to  impeach  the  accuracy  of  the 
clerk's  certificate  upon  these  points,  and 
the  statement  was  not  necessary  to  tlie  deci- 
sion, and  the  question  is  left  open  for  deci- 
sion.   Conn  V.  Richmond,  supra. 

e.  Sufficiency  of  certificate. 

The  conclusiveness  of  the  clerk's  certifi- 
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cate  as  to  the  sufficiency  of  a  recall  peti- 
tion was  not  decided  in  Davenport  v.  Los 
Angeles,  146  Cal.  508,  80  Pac.  684,  for  the 
reason  that  the  certificate  on  its  face  showed 
that  the  petition  was  not  signed  by  the 
requisite  number  of  persons  whose  names 
were  on  the  great  register,  as  required  by 
the  recall  amendment.  The  certificate  in 
this  case,  after  stating  the  vote  in  the  ward 
in  which  the  election  was  sought  to  be  held, 
continues:  "That  I  have  examined  and 
from  the  great  register  ascertained  whether 
or  not  said  petition  was  signed  by  the  requi- 
site number  of  qualified  electors,  and  as  a 
result  of  said  examination  I  find  that  said 
petition  is  signed  by  784  electors  entitled 
to  vote  for  a  successor  to  said  councilman 
in  the  6th  ward,  and  I  hereby  certify  that 
said  amended  petition  is  sufficient.  The 
514  names  were  compared  with  the  dupli- 
cate affidavits  of  registration  and  the  bal- 
ance with  the  originals."  The  last  sentence 
of  the  certificate,  above  quoted,  is  stated  bv 
the  majority  opinion  to  sdiow  what  the  clerk 
did,  and  that  he  did  not  ascertain  the  requi- 
site facts  from  the  great  register.  The  dis- 
senting judge  points  out  that  the  sentence 
referr^  to  is  not  in  the  slightest  degree 
inconsistent  with  the  first  part  of  the  cer- 
tificate, since  for  every  name  on  the  great 
register  there  is  a  corresponding  affidavit  on 
file,  and  a  statement  that  such  affidavits 
had  been  compared  does  not,  under  any 
known  principle  of  construction,  invalidate 
a  certificate  that  the  register  has  been  ex- 
amined. The  majority  opinion  states  that 
the  first  part  of  the  certificate  is  ambiguous, 
but  the  subsequent  clause  above  referred  to 
shows  clearly  what  the  clerk  did,  and  that 
he  did  not  comply  with  the  charter  amend- 
ment. 

The  certificate  of  the  clerk  that  he  had 
examined  a  petition  for  a  recall,  and  com- 
pared the  names  on  the  petition  with  the 
great  register  of  the  county  in  which  the 
municipality  was  situated,  and  that  he 
found  said  petition  to  be  sufficient,  suffi- 
ciently shows  the  "results  of  his  examina- 
tion" to  comply  with  this  requirement  in 
the  city  charter.    Good  v.  San  Diego,  supra. 
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.  city  clerk  of  Nebraska  City  a  petition  for 
the  recall  of  Mr.  Houston.  The  city  clerk, 
as  provided  by  the  statute,  made  an  exam- 
ination of  the  names  signed  to  the  petition, 
and  certified  that  he  had  "carefully  exam- 
ined the  names  signed  to  the  attached  pe- 
tition, being  a  petition  for  the  recall  of 
Mayor  Houston;  enough  of  them  being 
legal  voters  to  equal  30  per  cent  of  the 
highest  vote  cast  at  the  general  election  of 
Nebraska  City  held  the  2d  day  of  April, 
1912."  The  city  council  refused  to  call 
the  election  for  the  reasons  that  the  pe- 
titions for  the  recall  and  the  certificate 
of  the  city  clerk  thereto  were  not  suffi- 
cient; whereupon  relator  brought  this  ac- 
tion, praying  for  a  writ  of  mandamus.  Ob- 
jection was  made  to  the  issuance  of  the 
writ  by  Andrew  P.  Moran  as  amicu$  ourxm, 
which  was  overruled.  A  demurrer  was  then 
filed,  which  was  also  overruled.  After- 
wards an  amended  answer  was  filed  upon 


which  the  case  was  tried,  and  after  a 
hearing  the  writ  was  allowed  to  issue. 

The  respondents  make  eight  assignments 
of  error:  First,  that  the  court  erred  in 
not  sustaining  the  objections;  second,  that 
it  erred  in  not  sustaining  the  demurrer; 
the  third  and  remaining  assignments  may 
be  grouped,  and  in  substance  amount  to 
the  complaint  that  the  court  erred  in  find- 
ing the  issues  as  it  did,  and  granting  the 
peremptory  writ.  Applying  the  rule  that 
this  court  will  ordinarily  consider  only 
the  points  argued,  we  omit  reference  to 
several  of  the  errors  assigned. 

There  are  really  only  two  points  present- 
ed for  our*  consideration:  First,  did  the 
petition  contain  the  requisite  number  of 
names;  and,  second,  did  it  contain  a  gen- 
eral statement  of  the  grounds  upon  which 
the  removal  is  sought  T  If  the  number  of 
qualified  signers  required  by  the  statute 
appended    their   names    thereto,   and   if   it 


d.  Statement  of  cause, 

A  constitutional  provision  that  an  officer 
shall  be  subject  to  recall  whenever  a  peti- 
tion demanding  his  recall  has  been  filed, 
"reciting  that  such  officer  has  committed 
some  act  or  acts  of  malfeasance  or  mis- 
feasance while  in  office,  or  who  has  violated 
his  oath  of  office,"  does  not  contemplate  a 
hearing  of  a  judicial  nature  to  determine 
the  truth  of  the  charges  made  against  such 
officer  before  the  question  of  his  recall  and 
discharge  can  be  submitted  to  the  people, 
at  an  election  called  for  that  purpose.  Cudi- 
hee  V.  Phelps,  —  Wash.  — ,  136  Pac.  367. 
It  is  stated  that  while  it  seems  true  that 
under  this  constitutional  provision  an  officer 
is  to  be  removed  for  cause  only,  yet  the 
question  being  purely  a  political  one,  un- 
less expressly  provided  otherwise  by  statute 
or  Constitution,  it  is  manifest  that  the 
tribunal  before  which  the  sufficiency  of  the 
cause  is  to  be  tried  is  that  of  the  people.  It 
is  further  stated  that  it  may  be  that  the 
courts  have  jurisdiction  to  determine  the 
sufficiency  of  the  statement  of  the  allega- 
tions made  as  cause  for  removal  if  presented 
in  a  proper  proceeding  involving  the  ques- 
tion of  the  calling  of  the  election,  but  the 
trial  of  the  question  of  whether  such  cause 
actually  exists,  and  as  to  whether  an  officer 
shall  be  discharged,  is  to  be  had  before  the 
tribunal  of  the  people,  and  decided  by  them 
at  the  polls. 

Where  petitioners  are  only  required  to 
state  generally  their  grounds  or  reasons  for 
demanding  a  recall,  the  petition  need  not 
state  the  cause  for  removal  with  the  same 
care  as  would  be  necessary  in  technical 
pleading.  Conn  v.  Richmond,  17  Cal.  App. 
705,  121  Pac.  714. 

A  statement  in  the  petition  for  the  recall 
of  a  councilman  "that  the  official  conduct 
and  action  of  said  .  .  .  [councilman] 
ever  since  he  entered  upon  the  duties  of  said 
office  has  been  in  opposition  to  the  will  and 
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preferences  of  his  constituents,  and  obstruc- 
tive to  the  best  interests  of"  the  city  of 
which  he  is  councilman,  is  a  sufficient  com- 
pliance with  a  charter  requirement  of  a  gen- 
eral statement  only  of  the  ground  on  which 
the  removal  is  sought.  Good  v.  San  Diego, 
5  Cal.  App.  265,  90  Pac.  44. 

Under  a  charter  amendment  requiring 
only  a  general  statement  as  to  the  ^rounds 
or  reasons  for  demanding  the  recall  of  an 
officer,  a  petition  which  alleges  the. grounds 
for  recall  of  councilmen  to  be  that  they 
were  guilty  of  malfeasance  in  office;  that 
they  had  been  parties  to  a  political  agree- 
ment by  which  the  office  of  city  engineer 
was  traded  in  consideration  of  other  ap- 
pointments; that  such  political  trafficking 
was  contrary  to  the  spirit  of  the  charter, 
and  a  detriment  to  the  public  interest;  that 
the  accused  councilmen  had  united  in  deny- 
ing the  petition  of  the  majority  of  the  quali- 
fied electors  in  matters  of  public  policy; 
and  tha,t  the  signers  of  the  petition  for  the 
recall  no  longer  desired  the  services  of  these 
particular  councilmen, — is  sufficient.  Conn 
V.  Richmond,  17  Cal.  App.  705,  121  Pac. 
714,  719. 

e.  When  recall  may  he  Had, 

A  charter  provision  that  no  person  shall 
be  removed  from  office  within  six  months 
after  his  election  thereto  was  intended  to 
mean  that  the  incumbent  should  be  in  office 
for  the  period  of  six  months  before  he  was 
subject  to  such  removal,  the  words  "after 
his  election  thereto"  being  meant  to  include 
the  entire  procedure  of  election,  including 
the  ascertainment  of  the  result,  and  his 
induction  into  office;  and  therefore  an  at- 
tempted recall  within  six  months  from  the 
time  the  contest  of  the  official  was  sustained 
as  against  one  who  had  been  previously  de- 
clared elected  thereto  is  premature.  Tange- 
man  v.  Denver,  51  Colo.  208,  117  Pac.  146. 
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contained  a  general  statement  of  the 
grounds  upon  which  the  removal  is  sought, 
the  city  council  had  no  discretion  in  the 
premises,  but  it  became  its  duty,  under  the 
provisions  of  the  statute,  to  call  an  elec- 
tion within  the  time  specified  in  the  stat- 
ute. 

The  inquiry  as  to  whether  the  petition 
contains  a  sufficient  number  of  names  must 
be  determined  by  the  language  of  the  stat- 
ate.  Section  36,  art.  3,  chap.  14a,  Comp. 
Stat.  1911,  provides:  "The  procedure  to 
accomplish  the  removal  of  any  incumbent 
of  such  office  shall  be  a^  follows:  A  pe- 
tition signed  by  sUch  electors,  equal  in 
number  to  at  least  30  per  centum  of  the 
highest  vote  cast  at  the  last  preceding 
general  city  election,  demanding  an  elec- 
tion of  a  successor  to  the  person  sought 
to  be  removed,  and  naming  the  candidate 
or  candidates  proposed  for  election  to  suc- 
ceed him,  shall  be  filed  with  the  city  clerk, 
which  petition  shall  contain  a  general  state- 
ment of  the  grounds  upon  which  the  re- 
moval is  sought.  Within  ten  days  from 
the  date  of  filing  such  petition,  the  city 
clerk  shall  examine  it  and  from  the  voters' 
raster,  if  the  petition  be  filed  in  any  city 
where  registration  laws  are  in  force,  or, 
if  not,  then  from  such  source  as  may  be 
available  to  such  clerk,  ascertain  whether 
or  not  said  petition  is  signed  by  the  re- 
quisite number  of  qualified  electors,  and,  if 
necessary,  the  council  shall  allow  such 
•clerk  extra  help  for  that  purpose,  and  the 
clerk  shall  attach  to  said  petition  his  cer- 
tificate showing  the  result  of  such  exam- 
ination, and  if  the  clerk's  certificate  to 
such  petition  shows  that  it  is  insufficient 
in  point  of  numbers  signed,  it  may  be 
amended  within  ten  days  from  the  date  of 
such  clerk's  certificate  by  the  filing  of  a 
supplemental  petition,  signed  and  sworn  to 
as  in  the  case  of  the  original  petition,  and 
the  clerk  shall,  within  ten  days  after  such 
supplemental  petition  be  filed,  make  a  like 
examination  of  the  supplemental  petition, 
and  if  the  certificate  shall  show  the  sup- 
plemental petition,  together  with  the  orig- 
inal petition,  to  contain  the  requisite  num- 
ber of  signatures,  the  clerk  shall  submit 
such  original  petition  and  supplement,  to- 
gether with  his  certificates,  without  delay, 
to  the  council,  and  the  council  shall  order 
and  fix,  without  delay,  a  date  for  holding 
an  election,  which  date  shall  not  be  less 
than  thirty  nor  more  than  sixty  days  from 
the  date  of  the  clerk's  certificate  to  the 
council  showing  the  petition  sufficient." 
By  these  provisions  the  clerk  is  made  the 
custodian  of  the  authority  to  determine 
the  sufficiency  of  the  petition. 

The  general  rule  is  that,  where  any  offi- 
cer or  board  is  vested  with  authority  to 
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determine  a  question  concerned  with  the 
administration  of  his  or  its  duties,  his  or 
its  decision,  if  made  in  good  faith,  is  de- 
cisive of  the  point,  in  the  absence  of  fraud 
or  mistake.  Smiley  v.  Sampson,  1  Neb.  56; 
Tyson  v.  Washington  County,  78  Neb.  211, 
12  L.R.A.(N.S.)  350,  110  N.  W.  634.  We 
have  so  held  with  relation  to  the  action  of 
the  board  of  county  commissioners  in  a 
number  of  matters  where  the  statute  makes 
that  the  deciding  body  (Dodge  County  v. 
Acom,  61  Neb.  376,  86  N.  W.  292;  Andrews 
V.  Lillian  Irrig.  Dist.  66  Neb.  461,  92  N.  W. 
612,  97  N.  W.  336;  Campbell  v.  Young- 
son,  80  Neb.  322,  114  N.  W.  415;  Lancaster 
County  V.  Lincoln  Auditorium  Asso.  87 
Neb.  87,  127  N.  W.  226);  and  we  see  no 
reason  why  the  same  doctrine  does  not 
apply  with  regard  to  the  action  of  a  city 
clerk  in  determining  the  sufficiency  of  such 
a  petition.  This  seems  to  be  the  view  taken 
respecting  like  provisions  in  other  recall 
statutes  (Good  v.  San  Diego,  5  Cal.  App. 
265,  90  Pac.  44;  Locher  v.  Walsh,  17  Cal. 
App.  727,  121  Pac.  712;  Davenport  v.  Los 
Angeles,   146   Cal.  508,  80  Pac.  684). 

In  the  present  case  the  city  clerk  was 
examined  and  cross-examined  as  to  his 
method  of  ascertaining  that  the  persons 
signing  the  petition  were  qualified  electors 
of  the  city.  Objections  were  made  to  some 
of  the  questions  propounded  upon  cross- 
examination  which,  under  the  state  of  the 
pleadings,  we  think  were  rightly  sustained. 
There  is  neither  pleading  nor  proof  that 
any  persons  whose  names  are  signed  to  the 
petition  were  not  qualified  electors,  or  that 
any  fraud  had  been  perpetrated  or  mistake 
made  by  the  city  clerk  in  making  his  de- 
termination. There  can  be  no  question  but 
that,  when  the  petition  was  presented  with 
the  clerk's  certificate  attached,  showing 
that  it  had  been  signed  by  the  requisite 
number  of  qualified  electors,  and  no  fraud, 
bad  faith,  or  mistake  appeared,  it  was  the 
duty  of  the  city  council  to  call  the  election, 
provided,  of  course,  that  the  petition  was 
sufficient  in  other  respects. 

This  brings  us  to  the  second  point  in  the 
case.  The  statute  requires  that  the  pe- 
tition "shall  contain  a  general  statement 
of  the  grounds  upon  which  the  removal  is 
sought."  The  grounds  stated  in  the  pe- 
tition are:  "Said  Houston,  in  attempting 
to  discharge  the  duties  and  trusts  of  said 
office,  is  grossly  extravagant  with  the  pub- 
lic funds  of  said  city;  manifestly  partial, 
prejudicial,  and  malevolent  in  exercising 
the  prerogatives  of  said  office;  and  because 
of  his  nonfeasance  and  malexecution  of  the 
duties  of  said  office;  and  because  of  his 
obvious  incompatibility  of  temperament  to 
discharge  the  duties  of  said  office  economi- 
cally and  to  the  best  interest  of  the  citizens 
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and    taicpayers   of   said   city   of   Nebraska 
City." 

Tiic  respondents  assert  that  the  petition 
fails  to  give  a  general  statement  of  the 
grounds,  as  the  statute  requires,  upon 
which  the  removal  is  sought,  but  only  states 
conclusions  of  law.  As  to  the  first  ground 
alleged,  it  is  said  that  it  was  impossible 
that  the  mayor  could  spend  money  extrava- 
gantly in  his  individual  capacity;  that  ap- 
propriations can  only  be  made  by  a  majority 
of  the  council;  that  some  other  member 
must  have  voted  with  him  in  order  to 
permit  the  careless  and  extravagant  expen- 
diture of  money;  and  that,  as  a  natural 
consequence,  the  petition  in  this  respect  did 
not  set  forth  sufficient  grounds  for  recall. 

As  to  the  other  grounds  set  forth,  it  is 
said  that  they  merely  state  conclusions  of 
law,  and  that  the  relator  should  be  held  to 
a  strict  compliance  with  the  rules  of  plead- 
ing because  he  is  attempting  to  remove  and 
recall  a  duly  elected  officer  of  a  municipal- 
ity, and  place  himself  in  that  office  for  the 
unexpired  term,  and  also  that  the  charges 
in  the  latter  portion  of  the  statement  are 
"absolutely  meaningless."  It  is  further 
argued  that  a  recall  does  not  constitute 
due  process  of  law,  since  "it  condemns  with- 
out hearing,  proceeds  without  inquiry,  and 
renders  judgment  without  trial;"  and  that, 
since  a  bill  of  attainder  is  defined  as  a  legis- 
lative act  which  inflicts  punishment  with- 
out judicial  trial,  the  act  of  recall,  whether 
it  emanates  from  the  organic  or  the  statute 
law,  is  neither  more  nor  less  than  a  bill  of 
attainder,  and  therefore  violates  both  the 
Constitution  of  the  United  States  and  the 
Constitution  of  the  state  of  Nebraska,  and 
that  the  provisions  for  the  initiative,  ref- 
erendum, and  recall  violate  that  part  of  the 
Constitution  of  the  United  States  which 
guarantees  every  state  in  the  Union  a  re- 
publican form  of  government. 

These  contentions  raise  the  question  as 
to  the  intention  of  the  lawmakers  when 
they  required  "a  general  statement  of  the 
grounds  upon  which  the  removal  is  sought." 
Was  it  their  intention  that  the  election 
should  be  of  the  nature  of  .a  trial  or  hear- 
ing, for  which  sufficient  charges  must  be 
preferred  showing  cause  why  the  officer 
should  be  removed,  and  as  to  which  petition 
the  usual  rules  with  respect  to  specific 
charges,  applied  in  impeachment  or  other 
proceedings  to  remove  officers  lor  cause, 
should  apply,  as  respondents  contend,  or 
was  the  object  of  the  statute  to  make  the 
officer  liable  to  be  removed  and  his  term 
of  office  determined  by  the  electors  at  any 
time  when  the  required  majority,  proceed- 
ing under  the  statute,  should  believe  that  it 
was  detrimental  to  the  best  interests  of 
50  L.RJ^.(N.S.) 


the  city  to  continue  him  in  office  until  the 
end  of  the  term  for  which  he  was  elected? 

We  find  it  unnecessary  to  consider  re- 
spondents' argument  that  the  provisions 
for  the  initiative  and  referendum  are  vio- 
lative of  the  Constitution  of  the  United 
States.  It  may  be  said  in  passing,  how- 
ever, that  in  Kiernan  v.  Portland,  67  Or. 
454,  37  L.RJL(N.S.)  339,  111  Pac.  379, 
112  Pac  402,  the  supreme  court  of  Oregon 
took  the  contrary  view,  and  that  in  Pacific 
States  Teleph.  &  Teleg.  Co.  v.  Oregon,  223 
U.  S.  118,  56  L.  ed.  377,  32  Sup.  Ct.  Rep. 
224,  it  was  expressly  decided  by  the  Su- 
preme Court  of  the  United  States  that 
whether  or  not  a  state  has  ceased  to  be 
republican  in  form  within  the  meaning  of 
the  guaranty  in  the  Constitution  of  the 
United  States,  art.  4,  §  4,  because  of  its 
adoption  of  the*  initiative  and  referendum, 
is  a  political  and  governmental  question 
which  is  solely  for  Congress  to  determine. 
Is  the  exercise  of  the  power  of  recall  by 
the  electors  a  judicial  act,  or  is  it  legis- 
lative in  character?  Some  of  our  former 
decisions  throw  light  upon  this  question. 

We  have  held  a  number  of  times  that 
an  office  created  by  the  legislature  may 
be  abolished  by  that  body,  and  that  the 
incumbent  of  such  an  office  has  no  property 
interest  in  it,  the  deprival  of  which  is  pro- 
hibited by  the  Constitution.  Douglas  Coun- 
ty V.  Timme,  32  Neb.  272,  49  N.  W.  266; 
State  ex  rel.  Com  stock  v.  Stewart,  52  Neb. 
243,  71  N.  W.  998;  Dinsmore  v.  State,  61 
Neb.  418,  86  N.  W.  445.  And  also  that, 
when  the  power  has  been  given  the  gover- 
nor to  remove  certain  public  officers,  that 
power  IB  administrative  in  its  nature,  and 
not  a  judicial  function,  and  an  order  made 
in  the  proper  exercise  of  the  authority  will 
not  be  reviewed  by  the  courts.  State  ex 
rel.  Churchill  v.  Hay,  45  Neb.  321,  63  N. 
W.  821. 

In  State  ex  rel.  Gapen  v.  Somers,  35 
Neb.  322,  53  N.  W.  146,  it  appeared  that 
the  charter  of  the  city  cf  Omaha  gave  the 
mayor  power  to  appoint  a  commissioner  of 
health,  and  provided  further:  "All  officers 
appointed  by  the  mayor  and  confirmed  by 
the  council  shall  hold  the  office  to  which 
they  may  be  appointed  until  the  end  of 
the  mayor's  term  of  office,  and  until  their 
successors  are  appointed  and  qualified,  un- 
less sooner  removed."  It  was  held:  "Where 
the  statute  authorizing  the  appointment 
contains  a  reservation  of  the  right  of  re- 
moval without  preferring  charges,  and  this 
power  is  exercised  by  the  removal  of  the 
incumbent  and  the  appointment  of  another 
in  his  stead,  the  right  of  the  former  to  the 
office  will  cease."  The  court  also  said: 
"Where  a  person  is  appointed  to  an  office 
for  a  definite  period,  and  there  is  a  pro- 
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▼iaion  that  to  obtain  his  removal  charges 
must  be  preferred  against  him,  he  cannot 
be  removed  unless  such  charges  are  made; 
but  this  rule  does  not  apply  to  a  case 
where  the  power  of  removal  is  retained 
and  no  charges  are  required." 

In  a  case  arising  in  California  (Re  Car- 
ter, 141  CaL  316,  74  Pac.  997)  the  facts 
were  that  the  mayor  of  San  Diego  removed 
the  fire  commissioner  of  the  city  under  a 
charter  provision  giving  the  mayor  power 
to  remove  any  person  appointed  by  him  by 
the  giving  of  notice  to  the  person  removed, 
and  stating  the  cause,  and  it  was  held  that 
the  officer  had  no  property  right  in  the 
office,  and  that,  "in  creating  an  office,  the 
government  can  impose  such  limitations 
and  conditions  with  respect  to  its  duration 
and  termination  as  may  be  deemed  best, 
and  that  in  such  a  case  the  incumbent  takes 
the  office  subject  to  the  conditions  which 
mceompany  it."  It  was  also  held  that  pro- 
ceedings under  such  a  statute  were  not  of 
a  judicial  character.  A  large  number  of 
cases  are  cited  in  the  opinion.  See  also 
Mial  V.  Ellington,  134  N.  C.  131,  46  S.  £. 
961,  65  L.R.A.  697,  and  cases  cited  in  the 
opinion  and  note. 

The  process  of  removal  under  recall  stat- 
utes did  not  originate  in  this  state,  and 
the  legislature  no  doubt  had  in  mind  the 
development  of  the  recall  idea  and  the 
decisions  that  had  been  made  in  other 
states  upon  substantially  similar  statutes. 
A  few  cases  from  other  states  will  be  exam- 
ined. 

Hilzinger  v.  Gillman,  56  Wash.  228,  105 
Pac  471,  21  Ann.  Gas.  305,  was  an  action 
to  enjoin  the  city  clerk  from  certifying  to 
the  city  council  that  a  certain  recall  pe- 
tition was  sufficient  and  in  conformity 
with  the  provisions  of  the  charter.  A  de- 
murrer to  the  petition  was  sustained,  the 
action  dismissed,  and  an  appeal  taken  from 
sneh  judgment.  The  court  said,  speaking 
of  I  281  of  the  charter,  which  is  substan- 
tially identical  with  the  Nebraska  statute: 
"Section  281  contemplates  a  recall  of  the 
officer  at  any  time  that  his  official  conduct 
is  not  responsive  to  the  wish  or  will  of  a 
majority  of  the  electors  in  his  precinct  or 
ward.  Whilst  this  section  provides  that 
the  reason  for  the  recall  shall  be  stated  in 
the  petition,  the  charter  does  not  provide 
that  any  specific  reason  shall  be  necessary 
or  controlling.  The  whole  scheme  or  sys- 
tem of  the  charter  makes  it  apparent  that 
the  right  of  recall  of  elective  officers  was  re- 
served to  the  people,  to  be  exercised  at  any 
time  the  public  interest  was  thought  to  re- 
quire it.  .  .  .  His  successor  is  elected  and 
inducted  into  office  under  the  recall  pro- 
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vision  only  upon  the  failure  of  the  incum- 
bent to  secure  an  indorsement  of  his  stew- 
ardship by  a  majority  of  the  electorate. 
Like  the  British  ministry,  an  elective  officer 
under  the  charter  is  at  all  times  answerable 
to  the  people  for  a  failure  to  meet  their 
approval  on  measures  of  public  policy." 

In  C!onn  v.  Richmond,  17  Cal.  App.  705, 
121  Pac.  714,  the  petition  for  recall  al- 
leged: "That  the  six  councilmen  sought 
to  be  removed  had  been  guilty  of  (1)  mal- 
feasance in  office,  (2)  that  they  had  been 
parties  to  a  political  agreement  by  which 
the  office  of  city  engineer  was  traded  in 
consideration  of  other  appointments,  (3) 
that  such  political  trafficking  was  contrary 
to  the  spirit  of  the  charter  and  a  detri- 
ment to  the  public  interest,  (4)  that  the 
accused  councilmen  had  united  in  denying 
the  petition  of  a  majority  of  the  qualified 
electors  in  matters  of  public  policy," — and 
finally,  that  the  signers  of  the  petition  for 
the  recall  no  longer  desire  the  services  of 
these  particular  councilmen.  The  statute 
required  that  the  petition  shall  contain  "a 
general  statement  of  the  grounds  for  which 
the  removal  is  sought."  Substantially  the 
same  argument  as  to  defective  statement  of 
cause  was  made  as  in  this  case,  but  the 
court  said:  "It  is  a  mistaken  theory  of 
counsel  for  the  defendant  that  the  charter 
provisions  of  the  city  of  Richmond  contem- 
plate and  require  that  a  recall  petition 
should  be  drawn  with  a  due  regard  for  the 
technical  niceties  and  refinements  of  the 
rules  of  law  which  pertain  to  the  prepara- 
tion of  pleadings  in  civil  and  criminal 
cases;"  and  further:  "Manifestly  the  pur- 
pose of  the  charter  in  providing  for  a  recall 
election  is  to  give  the  people  of  the  mu- 
nicipality the  right  to  cut  short  the  official 
term  of  every  elected  officer  whose  conduct 
in  office  is  for  any  cause  unsatisfactory  or 
distasteful  to  the  body  of  the  community. 
.  .  .  The  petitioners  are  only  required 
to  state  generally  their  grounds  or  reasons 
for  demanding  the  removal  of  the  obnoxious 
officer,  for  the  obvious  and  only  purpose,  it 
seems  to  us,  of  furnishing  information  to 
the  people  of  the  community  upon  which 
a  political  issue  rather  than  an  issue  at 
law  may  be  raised  and  determined." 

It  has  been  argued  that  absurd  reasons 
may  be  stated  in  the  petition,  and  that  an 
officer  may  be  called  upon  to  defend  his 
position  against  frivolous  attacks.  Doubt- 
less the  provision  requiring  30  per  cent  of 
the  electors  to  sign  tiie  petition  before  the 
council  are  compelled  to  act  waa  designed 
to  avoid  such  a  contingency.  The  legis- 
lature apparently  assumed  that  nearly  one 
third    of   the   electorate   would   not   entail 
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upon  the  taxpayers  the  cost  of  an  election 
unless  the  charges  made  approved  them- 
selves to  their  understanding,  and  they 
were  seriously  dissatisfied  with  the  services 
of  the  incumbent  of  the  office. 

The   idea  of  removing  public  officers  at 
the  discretion  of  the  appointing  power,  as 
we   have   seen,   is   not   a  novel   one.     The 
concept  that  this  may  be  done  at  the  direct 
instance  and  upon  the  motion  of  the  elec- 
tors,  the  ultimate  source   of   power   in   a 
republic,  only   carries   back  the  power   of 
removal   one    step   farther.      If    it   is   not 
obnoxious  to  the  Constitution  to  allow  an 
elected  officer  to  remove  an  appointed  one, 
how  can  it  be  a  violation  of  that  law  to 
allow  it  to  be  done  by  the  people  them- 
selves?   They  are  no  doubt  better  qualified 
to  determine  the  capability  and  efficiency 
of  their  administrative  agent  after  giving 
him  an  opportunity  to  perform  the  duties 
of  the  office  than  they  were  when  they  first 
selected  him  to  fill  the  position.    The  officer 
takes  the  position  for  a  fixed  term  with  the 
condition  attached  that  he  is  subject  to  re- 
moval  whenever   his   services   are   not   de- 
sired by  the  number  of  his  fellow  citizens 
named  in  the  statute.     The  policy  of  the 
recall   may  be  wise  or  it  may  be  vicious 
in   its  results.     We  express  no  opinion  as 
to  its  wisdom  with  respect  to  the  removal 
of   administrative    officers.     If   the   people 
of  the  state  find,  after  a  trial  of  the  ex- 
periment, that  the  provisions  of  the  statute 
lead  to  capable  officials  being  vexed  with 
petitions  for  their  recall,  based  upon  mere 
insinuations  or  upon  frivolous  grounds,  or 
because  they  are  performing  their  duty  and 
enforcing  the  law,  as  they  are  bound  to  do 
by  their  oath  of  office,  or  lead  without  good 
and  sufficient  reason  to  frequent  costly  and 
unnecessary  elections,  they  have  the  power, 
through  their  legislature,  to  amend  the  stat- 
ute so  as  to  protect  honest  and  courageous 
officials.     This  may  be  done  by  increasing 
the  number  of  names  required  to  be  signed 
to   the   election    petition,   or   by   requiring 
specific  charges  of  misconduct  to  be  made 
therein,  and  thus   allowing  the  officer  at- 
tacked  to   meet  the   charges   made,   or  by 
adding  both  of  these  provisions  to  the  re- 
call  feature  of   the   law.     Accusations   of 
wrongful  acts  attributed  to  an  officer  mere- 
ly  by   innuendo   or   by  vague  generalities, 
as  may  now  be  done,  are  often  the  most 
difficult  to  refute  by  proof  and  the  hardest 
to  meet  by  argument.     Whether  the  best 
public  policy  is  subserved  by  the  statute 
in  its  present  form  is  for  the  legislature 
to  consider,  and  not  for  the  court,  which 
must  declare  the  law  as  it  finds  it. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  District  Court  is  affirmed. 
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XEW  JERSEY  COURT  OF  ERRORS 
AND  APPEALS. 

SISTERS  OF  CHARITY  OF  ST.   ELIZA- 
BETH, Plir.  in  Err., 

V. 

MORRIS  RAILROAD  COMPANY. 

(84  N.  J.  L.  310,  86  AtL  954.) 

Eminent  domain  —  existence  of  corpor- 
ation —  right  to  inquire. 

1.  The  de  faoto  existence  of  the  corpora- 
tion seeking  to  exercise  the  right  of  emi- 
nent domain  may  be  inquired  into  at  the 
instance  of  the  property  owner  to  defeat 
the  proceedings. 

Corporation  —  existence  —  Inqniry  Into. 

2.  The  question  of  the  existence  of  the 
corporation  seeking  to  exercise  the  right  of 
eminent  domain  cannot  be  inquired  into 
upon  certiorari  to  review  the  condemnation 
proceedings  if  either  the  facts  or  the  in- 
ferences to  be  dravm  from  them  are  in  dis- 
pute. 

Eminent  domain  —  right  to  exerdse  ^ 
de  facto  corporation. 

3.  A  corporation  having  a  de  faoto  exist- 
ence may  exercise  the  right  of  eminent  do- 
main. 

(White,  J.,  dissents.) 
(April  24,  1913.) 

ERROR  to  the  Supreme  Court  to  review 
a    judgment    affirming    an    order    ap- 

Note,  -^  Right  of  de  facto  corporation  /.-> 
exercise  power  of  eminent  domain. 

This  note  is  supplementary  to  the  note  to 
Central  of  Greorgia  R.  Co.  v.  Union  Springs 
&  N.  R.  Co.  2  L.R.A.(N.S.)  144,  and  con- 
tains only  the  cases  decided  since  that  note. 

The  right  of  defendant  in  a  condemna- 
tion proceeding  to  attack  the  corporate  ex- 
istence of  the  petitioner  as  a  defense  to  the 
proceeding  was  incidentally  considered  in 
that  note,  and  will  be  discussed  here  in  the 
same  way.  The  fact  that  this  incidental 
question  arose  in  a  certiorari  proceeding  to 
review  the  condemnation  proceeding  in  Sis- 
ters OF  Chabitt  v.  Morbis  R.  Co.  placed 
some  limitation  upon  the  right,  and  added 
a  new  feature  to  a  question  'Upon  which 
the  courts  were  already  divided. 

Upon  the  authority  of  the  cases  cited  in 
the  note  to  which  reference  has  been  made 
supra,  it  is  there  said:  ''The  rule  un- 
doubtedly is  that  generally  the  existence  of 
a  de  faoto  corporation  may  be  put  in  issue 
only  by  the  state  in  direct  proceedines  to 
annul  the  charter.  The  division  of  opinion 
is  upon  the  point  whether  or  not  an  excep- 
tion to  the  rule  should  be  made  in  this 
class  of  cases  where  a  corporation  attempts 
to  exercise  the  power  of  eminent  domain, 
although  it  has  but  a  de  faoto  existence." 

Presumably  upon  the  ground  that  a  de 
faoto  corporation  has  the  power  of  eminent 
domain,  the  following   later   cases   are   in 
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pointing  eomininioiien  to  appraise  certain 
lands  sought  to  be  condemned  by  the  Mor- 
ris Railroad  Company  under  the  right  of 
eminent  domain.     AS&rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  H.  McCarter,  Edward 
K.  Mills,  Arthur  F.  Egner,  and  Kinsley 
TwInlniTf  for  plaintiff  in  error : 

The  Morris  Railroad  Company's  right  to 
condemn  the  land  or  other  property  of  the 
plaintiffs  in  error  may  be  inquired  into 
upon  certiorari. 

Sisters  of  Charity  t.  Morris  R.  Co.  82 
N.  J.  L.  214,  81  Atl.  817;  Rex  v.  Carmar- 
then, 2  Burr.  869,  1  W.  Bl.  187;  Central 
R.  Co.  T.  Pennsylvania  R.  Co.  31  N.  J.  Eq. 
475;  Orrick  School  Dist.  ▼.  Dorton,  125 
Mo.  439,  28  8.  W.  706;  Atlantic  &  O.  R.  Co. 


V.  Sullivant,  6  Ohio  St.  276;  New  York 
Cable  Co.  t.  New  York,  104  N.  Y.  1,  10 
N.  E.  332;  Hampton  v.  Clinton  Water  & 
Water  Supply  Co.  65  N.  J.  L.  158,  46  Atl. 
650;  State,  Morris  &  £.  R.  Co.,  ProsecutorB, 
V.  Hudson  Tunnel  R.  Co.  38  N.  J.  L.  548; 
Doughty  V.  Somerville  &  E.  R.  Co.  21  N.  J. 
L.  442;  Hudson  Tunnel  Co.  v.  Atty.  Gren. 
27  N.  J.  Eq.  573;  Philadelphia  &  C.  Ferry 
Co.  V.  Intercity  Link  R.  Co.  73  N.  J.  L. 
86,  62  Atl.  184;  State,  Richards,  Prosecu- 
tor, V.  Dover,  61  N.  J.  L.  400,  39  Atl.  705. 

The  Morris  Railroad  Company  is  not  a 
corporation  having  power  to  take  the  land 
or  other  property  of  the  prosecutors  against 
their  assent. 

Wendel  v.  Board  of  Education,  76  N.  J.  L. 
499,  70  Atl.  152. 


support  of  the  proposition  that  condemna- 
tion proceedings  are  not  excepted  from  the 
general  rule  tiiat  the  corporate  existence 
cannot  be  attacked  except  in  a  direct  pro- 
ceeding by  the  state:  Eddleman  v.  Union 
County  Traction  ft  P.  Co.  217  HI.  409,  75 
X.  £.'510;  Thomas  v.  Soutft  Side  Elev.  R. 
Co.  218  HI.  571,  75  N.  E.  1058  (a  for- 
feiture  of  grant  of  corporate  power  was  al- 
leged under  a  statute) ;  Gillette  v.  Aurora 
R.  Co.  228  111.  261,  81  N.  K  1005  (but  the 
question  as  to  whether  there  is  or  is  not 
even  a  de  facto  corporation  may  be  inquired 
into  in  such  proceedings) ;  Terre  Haute  A, 
P.  R.  Co.  T.  Robbins,  247  111.  376,  93  N.  E. 
398  (not  a  direct  holding,  but  an  approval 
of  the  principle) ;  Chicago  ft  W.  I.  R.  Co. 
V.  Heidenreich,  254  111.  231,  98  N.  E.  567, 
Ann.  Cas.  1913C,  266  (but  corporation  must 
show  a  de  facto  existence) ;  Smith  v.  Cleve- 
land, C.  C.  ft  St.  L.  R.  Co.  170  Ind.  382,  81 
X.  £.  501  (not  a  direct  holding.  See  same 
case,  infra) ;  Calor  Oil  ft  Gas  Co.  v.  Fran- 
zeH,  128  Ky.  716,  36  L.R.A.(N.S.)  456, 
109  S.  W.  328;  Philadelphia  ft  C.  Ferry  Co. 
V.  Intercity  Link  R.  Co.  73  N.  J.  L.  86,  62 
AtL  184,  affirmed  in  74  N.  J.  L.  594,  65 
AtL  1118;  Sioux  Falls  Light  ft  P.  Co.  v. 
Coughran,  27  S.  D.  443,  131  N.  W.  504. 

In  Smith  v.  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  170  Ind.  382,  81  N.  E.  501,  it  was  di- 
rectly held  that  a  corporation  de  facto  has 
the  power  of  eminent  domain,  and  the  court 
immediately  follows  its  holding  with  the 
statement  that  "the  corporate  existence  of 
appellee  is  so  far  de  jure  as  to  repel  the 
attack  of  appellant." 

Western  U.  Teleg.  Co.  ▼.  Superior  Ct. 
15  Cal.  App.  679,  115  Pae.  1091,  was  an  ap- 
plication to  the  court  for  a  writ  of  prohibi- 
tion to  prevent  a  corporation  from  taking 
further  proceedings  in  a  condemnation  case 
and  to  compel  the  discontinuance  of  the 
proceeding.  The  question  which  the  peti- 
tioner sought  to  raise  was  that  of  the  right 
of  a  foreign  corporation  to  transact  busi- 
ness within  the  state.  This  was  in  effect 
an  attack  upon  its  corporate  existence  so 
far  as  such  an  attack  could  be  made  on  a 
foreign  corporation.  It  was  held  that  such 
ia«ue  could  not  be  raised  in  any  other  way 
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than  by  a  direct  proceeding  by  the  state  to 
annul  the  corporate  charter. 

But  the  rule  may  be  changed  by  statute. 
Thus  it  was  held  in  Warden  v.  Madison- 
viUe,  H.  ft  E.  R.  Co.  125  Ky.  644,  101  S. 
W.  914,  that  a  defendant  in  condemnation 
proceeding  may  deny  the  incorporation  of 
the  petitioner,  where  compliance  on  the 
part  of  the  corporation  with  a  section  of  a. 
statute  has  not  been  shown  by  it,  which 
statute  provided  that  a  corporation  organ- 
ized thereunder  may  not  transact  any  busi- 
ness until  it  has  done  certain  things,  and 
another  section  provided  that  certain  per- 
sons named  therein  may  not  rely  upon  want 
of  incorporation  as  a  defense,  thus  implying 
that  those  not  named,  among  whom  are  de- 
fendants in  condemnation  proceedings,  may 
rely  thereon. 

There  is^  therefore,  no  lack  of  harmony 
among  the  later  cases,  since  they  all  hold 
that  the  de  facto  existence  of  the  corpora- 
tion may  be  attacked  by  the  defendant  in 
a  condemnation  proceeding,  but  that  its  de 
jure  existence  may  not  be  attacked.  There 
is  an  apparent  exception  to  the  rule  that  its 
de  jure  existence  may  not  be  attacked,  but 
the  exception  is  only  apparent.  For  exam- 
ple, in  Gillette  v.  Aurora  R.  Co.  228  IlL 
261,  81  N.  E.  1005,  it  was  held  permissible 
to  show  that  there  was  no  statute  under 
which  a  corporation  of  the  kind  and  nature 
ascribed  to  the  petitioner  could  be  incor- 
porated or  exist.  But  this  is  in  reality  only 
an  attack  on  the  de  facto  existence,  the 
holding  being  based  upon  the  theory  that, 
since  a  de  facto  corporation  is  the  result  of 
an  honest  effort  to  effect  a  de  jure  corpora- 
tion, there  cannot  be  a  (f e  facto  corporation 
unless  it  is  possible  to  form  a  de  jure  cor- 
poration. 

The  necessary  inference  from  the  above 
stated  principles  is  that  a  de  facto  corpora- 
tion has  the  right  to  exercise  the  power  of 
eminent  domain. 

It  should  be  observed  that  none  of  the 
later  decisions  are  by  courts  in  staten 
where  the  opposing  theory  was  early  adopt- 
ed, so  that  there  is  no  indication  that  such 
courts  would  overrule  their  former  deci- 
sions. J.  W.  M. 
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Messrs.  Elmer  King  and  Alan  H. 
Strong  for  defendant  in  error. 

Swayze,  J.,  delivered  the  opinion  of  the 
court : 

We  agree  with  the  result  and  the  reason- 
ing of  the  supreme  court,  and  would  add 
nothing  but  for  the  fact  that  an  expression 
in  the  opinion  seems  to  have  been  misunder- 
stood and  given  a  meaning  more  extensive 
than  is  warranted  when  the  opinion  is  read 
in  view  of  the  facts  of  the  case. 

The  learned  judge  who  spoke  for  the  su- 
preme court  said  that  it  was  settled  by 
that  court  upon  the  motion  to  strike  out 
reasons  that  the  prosecutor  (now  the  ap- 
pellant) had  no  right  to  inquire  into  the 
legality  of  the  corporate  existence  of  the 
defendant.  The  opinion  upon  the  motion 
to  strike  out  added  that  it  was  enough  that 
the  corporation  might  be  such  de  jure  and 
was  such  de  facto.  This  was  the  logical 
result  of  the  decision  of  this  court  in  Na- 
tional Docks  R.  Co.  V.  Central  R.  Co.  32 
N.  J.  Eq.  755.  It  was  held  in  that  case 
that  the  court  of  chancery  would  not,  on  a 
motion  for  a  preliminary  injunction  to  re- 
strain the  National  Docks  Railway  Com- 
pany from  constructing  its  railroad  across 
the  Central  Railroad  Company's  land,  in- 
quire into  the  de  jure  existence  of  the  for- 
mer company  as  long  as  it  had  complied 
with  all  formal  requirements  and  was  a 
corporation  de  facto.  The  decision  was  put 
upon  the  ground  that  there  was  no  juris- 
diction in  the  court  of  chancery  to  deter- 
mine the  legality  of  the  existence  of  such  a 
corporation. 

The  decision  is  not,  however,  authority 
for  the  broad  proposition  that  the  court 
will  never,  upon  proceedings  to  condemn 
land,  inquire  into  the  legality  of  the  cor- 
poration that  seeks  to  condemn.  We  had 
already  decided  that  the  landowner  was  en- 
titled to  question  the  right  to  take  his  land 
without  his  consent  (State,  Morris  A,  E.  R. 
Co.,  Prosecutors,  v.  Hudson  Tunnel  R.  Co. 
38  N.  J.  L.  548),  notwithstanding  a  con- 
trary view  expressed  in  the  supreme  court 
(38  N.  J.  L.  17).  The  right  to  inquire 
into  the  existence  of  the  corporation  de 
facto  was  conceded  in  the  National  Docks 
Case  as  it  was  by  the  supreme  court  in  the 
present  case,  and  we  in  fact  determined  the 
constitutionality  of  the  general  railroad 
law  under  which  the  National  Docks  Com- 
pany had  been  organized.  This  was  nec- 
essary and  proper  in  order  to  determine 
whether  it  was  a  corporation  de  facto;  for, 
if  there  was  no  law  under  which  such  a 
corporation  could  exist,  the  attempt  to 
build  across  the  Central  Railroad  property 
and  to  condemn  the  right  so  to  do  would 
be  a  mere  usurpation.  The  court,  how- 
60  L.R.A.(N.S.) 


ever,  went  further  and  passed  upon  the 
question  whether  the  general  railroad  law 
authorized  the  construction  of  a  railroad 
lying  wholly  within  one  city.  Apparently, 
if  the  court  had  construed  the  act  adverse- 
ly to  the  National  Docks  Railroad,  it  would 
have  retained  the  injunction.  In  one  sense 
this  inquiry  involved  only  the  de  facto  ex- 
istence of  the  railroad,  since  it  might  well 
be  said  it  was  an  inquiry  whether  there 
was  any  statute  under  which  a  railroad  of 
the  character  of  the  National  Docks  Railway 
could  exist;  but  the  inquiry,  if  determined 
adversely  to  the  railroad,  would  determine 
al^o  its  de  jure  existence.  It  must  often 
happen  that  a  determination  of  corporate 
existence  de  facto  involves  necessarily  the 
legal  right  to  exist.  In  State,  De  Camp, 
Prosecutor  v.  Hibernia  Underground  R.  Co. 
47  N.  J.  L.  43,  the  supreme  court  consid- 
ered whether  an  underground  railroad  hav- 
ing one  terminus  on  private  property  with- 
out any  outlet  in  that  direction,  and 
authorized  by  its  charter  to  carry  freight 
only,  was  incorporated  for  a  public  purpose 
so  that  it  might  condemn  land.  In  Hamp- 
ton v.  Clinton  Water  k  Water  Supply  Co. 
65  N.  J.  L.  158,  46  Atl.  650,  the  supreme 
court  held  that  a  water  company  under 
the  act  of  1876,  which  had  not  filed  with 
its  certificate  the  required  consent  in  writ- 
ing of  the  corporate  authorities  of  the 
municipality,  could  not  condemn  land.  In 
Philadelphia  k  C.  Ferry  Co.  y.  Intercity 
Link  R.  Co.  73  N.  J.  L.  86,  62  AtL  184,  the 
same  court  considered  the  question  whether 
the  railroad  proposed  was  wholly  under- 
ground, a  circumstance  which,  it  was  ar- 
gued, would  prevent  incorporation  under  the 
general  railroad  act;  the  court  held  that 
the  fact  was  otherwise,  but  did  not  sug- 
gest that  the  question  was  not  one  that 
could  be  considered  upon  certiorari  in  con- 
demnation proceedings.  In  the  Hudson 
Tunnel  R.  Co.'s  Case,  we  said  that  the  land- 
owner asked  no  afiirmative  relief,  but  was 
purely  on  the  defensive,  resisting  the  claim 
of  the  defendant  to  appropriate  the  land 
for  its  uses,  and  asking  the  court  to  say 
whether  there  was  any  authority  to  do  so. 
Although  the  question  involved  in  that  case 
did  not  go  to  the  very  existence  of  the  Tun- 
nel Company,  the  language  of  the  eminent 
judge  who  spoke  for  this  court  is  signifi- 
cant. There  is  no  doubt  that  the  de  facto 
existence  of  the  corporation  may  be  in- 
quired into  at  the  instance  of  the  owner 
whose  lands  it  seeks  to  condemn.  To  hold 
otherwise  would  put  it  out  of  the  power 
of  the  landowner  to  resist  the  invasion  of 
his  land,  no  matter  how  clear  the  usurpa- 
tion might  be. 

At  the  same  time,  certiorari  of  the  pro 
ceedings  to  condemn  is  not  the  proper  rem- 
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edy  to  oust  the  corporation  of  its  assumed 
franchises.  This  was  conceded  in  the  Hud- 
son Tunnel  R.  Co.  Case.  When,  however,  the 
inquiry  into  the  right  to  condemn  results 
in  the  determination  of  a  question,  such 
as  the  constitutionality  of  the  act  of  incor- 
poration or  the  applicability  of  the  act  to 
the  corporation  whose  existence  is  chal- 
lenged, we  know  of  no  rule  which  compels 
the  court  to  stay  its  hand  because  its  de- 
cision incidentally  involves  the  very  right 
of  the  corporation  to  exist.  When  the 
question  involved  is  a  purely  legal  question, 
or  when  the  facts  arc  clear  and  the  infer- 
ences to  be  drawn  therefrom  are  indispu- 
table, no  inconvenience  can  arise  from  hav- 
ing the  court  pass  upon  them.  When, 
however,  the  facts  are  questioned  or  the  in- 
ferences are  disputable,  the  court  ought  not, 
upon  certiorari,  to  settle  either  the  facts 
or  the  inferences.  The  proceedings  should 
be  held  until  the  legality  of  the  corpora- 
tion can  be  settled  once  for  all  upon  an 
information  by  the  attorney  general.  Ter- 
hune  V.  Potts,  47  N.  J.  L.  218.  The  cor- 
poration whose  existence  is  challenged  is 
entitled  to  take  the  verdict  of  a  jury  in 
quo  warranto,  and  not  to  be  exposed  to  the 
hazard  of  conflicting  judgments  in  con- 
demnation proceedings  against  different 
Isndoivners.  The  present  case,  like  that  of 
the  National  Docks  Railway  Company,  is 
of  this  character.  The  organization  of  the 
railroad  is  regular  on  its  face,  the  act  has 
been  declared  constitutional,  and  the  pro- 
posed railroad  is  of  a  character  authorized 
by  the  act.  Whether  its  organization  was 
fraudulent  or  not  depends  upon  disputable 
inferences  to  be  drawn  from  the  facts,  and 
is  a  question  to  be  decided  on  a  quo  war- 
ranto at  the  suit  of  the  attorney  general. 
It  is  Bald,  however,  that  a  corporation 
which  merely  exists  de  facto  cannot  exer- 
cise the  power  of  eminent  domain.  The 
logical  result,  however,  of  the  decision  in 
the  National  Docks  Railway  Company  Case 
is,  as  we  have  said,  to  the  contrary.  If  the 
landowner  is  not  entitled  to  challenge  by 
injunction  the  right  of  a  corporation  to 
inrade  his  land,  he  certainly  cannot  be  en- 
titled to  challenge  it  when  the  effort  is  to 
acquire  his  land  by  paying  its  value.  If 
the  view  of  the  New  York  courts  differ,  we 
must  be  guided  by  our  own  decisions,  but 
it  is  to  be  observed  that  the  case  cited  from 
Xew  York  seems  to  have  been  one  where 
the  failure  to  comply  with  conditions  pre- 
cedent prevented  even  a  de  facto  corporate 
existence.  New  York  Cable  Co.  v.  New 
York,  104  N.  Y.  1,  10  N.  E.  332. 

That  the  court,  however,  may  inquire 
whether  an  existing  corporation  is  or  is 
not  acting  in  excess  of  its  power  is  well 
^■ttled.  Grev  ex  rel.  Morris  k  C.  Dredg- 
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ing  Co.  V.  Greenville  &  H.  R.  Co.  69  N.  J. 
Eq.  372,  46  Atl.  638;  Id.,  60  N.  J.  Eq.  164, 
46  Atl.  636;  Id.,  62  N.  J.  Eq.  772,  48  Atl. 
668;  Trenton  Street  R.  Co.  v.  United  New 
Jersey  R.  &  Canal  Co.  60  N.  J.  Eq.  500, 
46  Atl.  763;  State,  De  Camp,  Prosecutor,  v. 
Hibernia  Underground  R.  Co.  47  N.  J.  L. 
43;  Olmsted  v.  Morris  Aqueduct^  47  N. 
J.  L.  311. 

Upon  this  point  we  need  add  nothing  to 
what  has  been  said  by  the  supreme  court 
upon  the  motion  to  strike  out  reasons.  82 
N.  J.  L.  214,  81  Atl.  817. 

The  judgment  is  affirined. 

For  affirmance — The  Chancellor,  Chief 
Justice,  Swayze,  Trenchard,  Mlnturn, 
Bogert,  Vredenburgh,  Congdon,  JJ.  8. 

For  reversal — \llilte,  J.   1. 
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L.  C.  WILSON,  Receiver  of  State  Bank  of 
Commerce,  of  Wallace,  Appt., 

V. 

BAKER  CLOTHING  COMPANY,  Respt. 

(26  Idaho,  378,  137  Pac.  806.) 

Bank  ^  Insolvency   —  withdrawal   of 
deposit  —  duty  to  return. 

1.  The  mere  fact  that  a  bank  depositor 

Note.  —  Liability  of  one  to  tohom  an  <n- 
soVvent  hank  has  paid  a  dhech^ 

WILS0I7  V.  Bakes  Clothing  Co.  and 
Livingstain  v.  Columbian  Bkg.  k  T.  Co.  81 
S.  C.  244,  22  L.R.A.(N.S.)  446,  62  S.  E. 
249,  seem  to  be  the  only  oases  to  have  passed 
upon  the  <|uestion  of  the  liability  of  one  to 
wnom  an  insolvent  bank  has  paid  a  check, 
since  the  compilation  of  the  note  to  Mc- 
Gregor V.  Battle,  13  L.R.A.(N.S.)  185, 
wherein  the  earlier  cases  upon  this  point 
are  treated.  In  connection  with  that  note, 
see  also  James  Clark  Co.  v.  Colton,  40 
L.R.A.  699. 

In  Livingstain  v.  Columbian  Bkg.  k  T.  Co. 
supra,  it  was  held  that  money  paid  to  a 
depositor  by  a  bank  which  is  actually  in- 
solvent, in  due  course  of  business,  at  a 
time  when  it  was  paying  all  checks  in  order, 
and  when  it  claims  to  be  solvent,  is  not 
impressed  with  a  trust,  although  the  deposit 
is  withdrawn  because  the  depositor  sus- 
pects the  bank's  insolvency.  And  it  was 
further  said  in  this  case  that  even  under  the 
South  Carolina  assignment  law  against  un- 
due preferences  (Civil  Code  1902,  §  2647) 
the  question  whether  the  payment  made  by 
the  debtor  is  obnoxious  to  the  statute  de- 
pends upon  the  intention  of  the  parties  to 
create  a  preference,  and  that  the  present 
facts  would  not  render  the  payment  illegal. 
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knowFi  that  the  hank  is  insolvent  at  the 
time  he  withdraws  his  deposit  does  not 
render  him  liable  to  return  the  amount  to 
the  bank's  receiver. 

Same  —  trust  fund  ^  payment  of  checks 
—  return  of  funds. 

2.  The  trust-fund  theory  does  not  re-: 
quire  a  return  of  money  paid  out  by  an 
insolvent  bank  in  due  course  of  business  on 
its  customer's  checks. 

Same  —  collusive  payment. 

3.  Collusion  in  the  payment  of  a  eheck  on 
an  insolvent  bank  is  not  shown  by  the 
fact  that  the  cashier  refused  to  pay  it 
when  presented,  but  put  the  funds  aside  for 
future  payment,  and  that  the  president 
of  the  bank  went  with  the  depositor  in  the 
night  to  secure  the  fund,  but  failed,  so  that 
it  was  not  paid  until  in  the  usual  course 
of  business  after  the  bank  had  opened 
the  following  morning. 

(December  30,  1913.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Shoshone  County 
sustaining  a  demurrer  to  the  complaint,  and 
dismissing  an  action  brought  to  recover  the 
amount  of  deposit  alleged  to  have  been 
fraudulently  withdrawn  by  the  defendant 
from  an  insolvent  bank.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Gray  and  James  A. 
Wayne,  for  appellant: 

A  depositor  of  a  bank  who,  with  knowl- 
edge of  its  insolvency,  withdraws  his  money 
therefrom,  is  liable  to  the  receiver  for  its 
return. 

McGregor  t.  Battle,  128  Ga.  677,  13 
L.R.A.(N.S.)  185,  68  8.  E.  28;  Livingston 
V.  Columbian  Bkg.  ft  T.  Co.  81  S.  C.  244,  22 
L.R.A.(N.S.)  446,  62  S.  E.  249,  77  S.  C.  305, 
22  L.Rji.(N.S.)  442,  122  Am.  St.  Rep.  66», 
67  S.  E.  182;  Burrell  v.  Bennett,  20  Wash. 
644,  56  Pac.  375;  James  Clark  Co.  v.  Col- 
ton,  91  Md.  195,  40  L.Rji.  699,  46  Atl.  386; 
McDonald  t.  Chemical  Nat.  Bank,  174  U.  S. 
610,  43  L.  ed.  1106,  19  Sup.  Ct.  Rep.  787. 

Messrs.  James  C  Babb  and  J.  H. 
Wourms  also  for  appellant. 

Mr.  J.  E.  Gyde,  for  respondent: 

Saying  that  an  act  is  fraudulent  does  not 
make  it  fraudulent. 

Kemmerer  t.  Pollard,  15  Idaho,  34,  96 
Pac.  206;  Smith,  Fr.  §  261;  Oroville  &  V. 
R.  Co.  y.  Plumas  County,  37  Gal.  354; 
Heller  ▼.  Dyerville  Mfg.  Co.  116  Cal.  127, 
47  Pac.  1016;  Bliss,  PL  %  211. 

A  corporation,  although  it  may  be  hope- 
lessly insolvent,  and  although  it  may  be 
about  to  go  into  the  hands  of  a  receiver, 
or  to  assign  for  the  benefit  of  creditors,  or 
may  be  in  the  act  of  making  an  assign- 
ment, has  the  samo  power  as  a  natural  per- 
son to  prefer  one  or  more  creditors  to  the 
exclusion  of  others,  unless  it  is  prevented 
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from  doing  so  by  some  express  statutory 
provision. 

3  Clark  &  M.  Corp.  p.  2365,  §  780;  Tif- 
fany, Banks  &  Bkg.  p.  346;  Merced  Bank  v. 
Ivett,  127  Cal.  134,  59  Pac.  393;  O'Brien  v. 
East  River  Bridge  Co.  161  N.  T.  539,  48 
L.R.A.  122,  56  N.  E.  74;  2  Bolles,  Bkg.  p. 
803;  Grand  De  Tour  Plow  Co.  y.  Rude 
Bros.  Mfg.  Co.  60  Kan.  145,  55  Pac.  848; 
Ames  ft  F.  Co.  y.  Heslet,  19  Mont.  188,  61 
Am.  St.  Rep.  496,  47  Pac.  805;  Warfield,  H. 
ft  Co.  ▼.  Marshall  County  Canning  Co.  72 
Iowa,  666,  2  Am.  St.  Rep.  263,  34  N.  W. 
467;  Blair  v.  Illinois  Steel  Co.  159  III. 
350,  31  L.R.A.  269,  42  N.  E.  895;  West  v. 
Hanson  Produce  Co.  6  Colo.  App.  467,  41 
Pac.  829;  National  Bank  v.  George  M. 
Scott  ft  Co.  .18  Utah,  400,  55  Pac.  374; 
Colorado  Fuel  &  Iron  Co.  v.  Western  Hard- 
ware Co.  16  Utah,  4,  50  Pac.  628;  Lever- 
ing V.  Bimel,  146  Ind.  645,  45  N.  E.  775; 
Slack  V.  Northwestern  Nat.  Bank,  103  Wis. 
57,  74  Am.  St.  Rep.  841,  79  N.  W.  51; 
Bank  of  Montreal  v.  J.  E.  PotU  Salt  ft 
Lumber  Co.  90  Mich.  345,  51  N.  W.  613. 

SuUivan,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of 
dismissal  entered  on  an  order  sustainin'^ 
the  respondent's  demurrer  to  the  appellant's 
amended  complaint.  The  action  was 
brought  by  the  receiver  of  the  State  Bank 
of  Commerce,  of  Wallace,  against  the  de- 
fendant corporation,  the  Baker  Clothing 
Company,  to  recover  the  sum  of  $2,000, 
which  the  amended  complaint  alleges  was 
fraudulently  withdrawn  from  said  bank  by 
the  respondent  in  contemplation  of  said 
bank's  insolvency,  and  for  the  purpose  and 
with  the  intent  of  securing  to  the  defendant 
corporation  a  preference  over  other  credi- 
tors and  depositors  of  said  bank.  The  alle- 
gations of  the  amended  complaint  set  forth 
the  organization  of  said  State  Bank,  and 
allege  that  it  was  transacting  a  general 
banking  business  at  Wallace,  Idaho,  and 
that  it  continued  to  conduct  a  banking 
business  for  a  number  of  years,  and  down 
to  the  12th  day  of  May,  1911,  when  it 
availed  itself  of  the  provisions  of  §  70  of 
chap.  124  of  the  Session  Laws  of  1911,  by 
placing  its  affairs  in  the  hands  of  the  state 
bank  commissioner.  It  is  alleged  that  on 
the  12th  day  of  May,  1911,  and  for  a  long 
time  prior  thereto,  and  particularly  on  the 
10th  and  11th  days  of  May,  1911,  said  bank 
was  hopelessly  insolvent,  and  that  it  had 
not  opened  its  doors  for  the  transaction  of 
business  since  the  12th  of  May,  1911.  Then 
is  alleged  the  appointment  of  a  receiver, 
and  that  the  liabilities  of  said  bnnk  on 
May  12t]i  amounted  approximately  to  $4.'>0,- 
000,  wliile  its  assets  did  not  exceed  $115,000, 
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and  tliat  the  assets  are  not  sufficient  to  pay 
the  depositors  in  full;   that  on  May   11th 
the  respondent  corporation  was  a  depositor 
in  said  bank,  and  had  a  credit  balance  in 
said  bank;  that  on  said  11th  day  of  May, 
when  said  bank  was  insolvent,  and  during 
hanking  hours,  one  Baker,  the  president  of 
the   respondent    corporation,    went    to    the 
bank  and  presented  his  check  on  the  defend- 
ant's account  for  $2,000,  but  was  advised  by 
the  cashier  of  said  bank  that  the  cash  ac- 
count was  so  low,  and  the  bank's  financial 
condition  so  unsound,  that  it  would  be  im- 
possible to  cash  such  check,  and  refused  to 
rash  the  same;  that  thereupon  said  Baker, 
for  and  on  behalf  of  the  respondent  corpora- 
tion, requested  the  cashier  to  lay  aside  the 
sum  of  $2^000  with  which  to  subsf^quently 
cash  said  check  if  the  condition  of  the  bank 
should  improve,  and  that  the  casliier  then 
placed  in  a  separate  drawer  in  the  vault  of 
Bsid  bank  the  sum  of  $2,000,  advising  one 
of  the  bookkeepers  who  occupied  the  bank- 
ing room  as  sleeping  quarters  that  he  had 
set  aside  said  $2,000  for  the  accommodation 
of  Baker,  but  instructed  the  bookkeeper  not 
to  deliver  the  money  to  Baker  except  on  his 
(the    cashier's)     instructions;     that    after 
businesa   hours  on  May   11th,  said   Baker, 
accompanied  by  the  president  of  said  hank, 
went  to  the  banking  house  at  about  mid- 
night, and  they,  acting  in  collusion,  gained 
admittance  to  said  banking  room,  and  at- 
tempted by  threats  and  coercion  to  induce 
said  bookkeeper  to  open  the  vault  of  said 
bank  and  give  said  Baker  the  $2,000  which 
had  been  set  aside  by  the  cashier;  that  this 
effort  failed;  and  that  said  Baker  with  the 
president    of   the   bank    i*eturned    about   2 
o'clock   of   the   same  night   and   again   at- 
tempted by  threats  and  coercion  to  induce 
laid  bookkeeper^ to  pay  over  said  $2,000  to 
Baker  for  the  respondent  clothing  company, 
which  the  bookkeeper  refused  to  do.     It  is 
also   alleged    that    said    two    efforts    were 
made  to  procure  said  $2,000  to  be  paid  over 
to  the  respondent  whereby  it  would  receive 
100  cents  on  the  dollar  of  its  deposit,  where- 
as the  other  depositors  would  receive  only 
a  ratable  distribution  of  the  bank's  assets; 
tliat    Baker    must    have    known,    and    did 
know,  at  the  time  of  said  efforts  to  pro- 
enre  the  payment  of  said  $2,000  that  said 
bank  was  hopelessly  insolvent;  that  on  the 
morning  of  the  12th  day  of  May,  1911,  said 
bank   opened   its   doors   for   business   at  0 
o'clock  A.  u.,  and  was  forced  to  close  its 
doors  at  10  o'clock  A.  M.,  and  that  during 
the  time  said  bank  was  open  on  that  morn- 
ing, said   $2,000  was   paid   over   to   Baker 
npon  said  check;  that  the  respondent  knew 
thst  said  bank  was  insolvent,  and  that  it 
intended,  by  procuring  the  payment  of  said 
12,000,  to  obtain  a  preference  over  other  de- 
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positors  of  said  bank,  and  thus  hinder,  de- 
lay, and  defraud  the  creditors  of  said  bank. 
A  demurrer  was  filed  to  said  amended  com- 
plaint, based  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  it  was 
uncertain  in  the  particulars  specified  in  the 
demurrer.  Only  one  error  is  assigned,  and 
that  is  that  the  court  erred  in  sustaining 
the  demurrer  to  the  amended  complaint. 

It  is  first  contended  that,  as  the  respond- 
ent corporation  had  full  knowledge  of  the 
insolvency  of  said  bank,  it  was  liable  to 
the  receiver  for  tiie  return  of  said  $2,000 
that  it  checked  out  of  said  bank  on  the 
12th   day  of  May,   1911.     Counsel  cites  in 

'  support  of  that  contention  the  case  of  Mc- 
Gregor V.  Battle,  128  Ga.  577,  13  L.RwA. 
(N.S.)  185,  58  S.  E.  28.  It  appears  from 
the  facts  stated  in  that  case,  that  the  de- 
fendant Battle  was  a  brother-in-law  of  the 
president  of  the  bank,  and  that  the  bank's 
funds  were  low,  and  for  the  purpose  of 
bolstering  up  the  credit  of  the  bank,  its 
president  induced  said  Battle  to  put  up 
$7,000,  ostensibly  for  the  purpose  of  pur- 
chasing 70  shares  of  the  stock  of  said  bank ; 
that  some  of  the  depositors  had  become 
suspicious  of  the  solvency  of  the  bank  and 
made  inquiries  in  regard  thereto  with  a 
view  to  withdrawing  their  deposits,  when 
the  defendant  Battle,  in  collusion  with  the 
president  of  the  bank,  made  a  public  dis- 
play of  said  $7,000  for  the  purpose  of  de- 
ceiving the  depositors,  and,  being  so  de- 
ceived by  the  display  of  said  money,  did 
not  check  their  money  out  of  the  bank. 
That  case  is  not  parallel  to  the  case  at  bar. 
but  counsel  relies  on  the  statement  in  tlie 
opinion  in  that  case,  which  is  as  follows: 
"If  a  bank  is  insolvent,  but  is  still  conduct- 
ing its  business  and  pays  the  check  of  a 
depositor  in  the  usual  course  of  business  and 
the  depositor  has  no  notice  of  the  insolvency, 
the  payment  is  good,  and  the  depositor  is 
protected  notwithstanding  the  bank  is  actu- 
ally insolvent."  That  decision  is  based 
upon  the  rule  or  proposition  that  a  de- 
positor who  has  knowledge  of  the  insol- 
vency of  a  bank  in  which  he  has  money 
deposited  cannot  legally  withdraw  his  money 
from  the  bank,  but  that  one  who  has  no 
such  knowledge  may  legally  withdraw  his 
money  from  the  bank.  In  the  Georgia 
case  the  court  cites  §  1979  of  the  Civil 
Code  of  Georgia,  and  §  208  of  the  Penal 
Code  of  that  state,  and  says:  "The  pur- 
pose of  this  provision  is  to  prevent  the 
bank  from  preferring  one  of  its  creditors 
when  the  fact  of  insolvency  is  known  to 
the  creditor."  As  construed  by  that  court, 
said  statute  prohibits  the  making  of  pref- 
erences by  insolvent  banks.    The  defendant 
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Battle  in  that  case  was  a  pretended  stock- 
holder in  the  insolvent  bank,  and  iraudu* 
lently  assisted  the  bank  in  making  a  dis- 
play of  said  $7,000  (to  iccuver  which  sum 
said  action  was  brought),  for  the  purpose 
of  inducing  depositors  and  creditors  of  the 
bank  not  to  withdraw  their  deposits.  This 
transaction  was  certainly  a  shady  one;  and 
under  the  facts  of  that  case,  even  without 
the  statute,  we  think  the  court  would  have 
been  iuUy  justified  in  deciding  the  case 
against  Battle. 

As  appears  from  the  allegations  of  the 
complaint  in  the  case  at  bar,  on  the  11th 
day  of  May  said  bank  was  regularly  en- 
gaged in  banking  business,  and  the  respond- 
ent had  money  on  deposit  in  the  bank  and 
drew  a  check  upon  such  deposit  for  the 
sum  of  $2,000.  The  bank  had  sufficient 
money  on  hand  to  pay  it,  but  the  cashier 
refused  to  pay  the  same  when  the  check 
was  presented, ,  but  laid  that  amount  aside 
for  the  respondent  company,  and  the  cash- 
ier paid  it  over  to  the  respondent  company 
on  the  morning  of  the  12th  of  May  after 
the  bank  had  opened  for  business.  There 
are  no  allegations  in  the  complaint  show- 
ing, or  tending  to  show,  that  the  officers  of 
the  respondent  company  used  any  undue 
influence  upon  the  cashier,  or  made  any 
fraudulent  representations  that  induced 
him  to  pay  said  money  on  said  check.  In 
the  Georgia  case  the  court  uses  the  follow- 
ing language:  "A  run  on  a  bank  is  always 
produced  by  those  who  think  they  have 
reason  to  suspect  that  the  bank  is  in  a 
failing  condition;  and  we  are  not  prepared 
to  hold,  if  a  bank  is  still  in  operation,  open 
during  the  usual  hours  of  business,  paying 
its  checks  in  the  order  in  which  they  are 
presented,  according  to  the  custom  of  bank- 
ers, that  a  depositor  who  merely  had  rea- 
son to  suspect  the  solvency  of  the  bank, 
this  being  the  motive  for  his  drawing  a 
check,  would  be  required  to  repay  to  the 
bank  the  amount  so  withdrawn.  .  . 
Neither  are  we  prepared  to  hold  that  one 
who  actually  knows  that  a  bank  is  in- 
solvent, but  does  nothing  except  to  draw 
his  check  and  present  it  and  receive  pay- 
ment over  the  counter  in  the  usual  course 
of  business,  would  be  required  to  refund 
the  amount  so  withdrawn,  less  his  pro  rata 
share,  upon  a  final  winding  up  of  the  af- 
fairs of  the  bank."  As  we  understand  that 
quotation  from  the  opinion  of  the  supreme 
court  of  Georgia,  it  does  not  support  the 
contention  of  counsel  for  appellant  to  the 
effect  that  a  depositor  who  has  knowledge 
of  the  insolvency  of  a  bank  may  not  le- 
gally check  out  his  deposit.  No  statute 
of  this  state  has  been  called  to  our  atten- 
tion that  prohibits  a  depositor  from  draw- 
ing bis  check  on  his  deposit  in  a  bank,  and 
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receiving  payment  of  such  check  in  the 
due  course  of  business,  even  though  he 
knows  that  such  bank  is  insolvent  at  the 
time  he  presents  his  check.  If  the  legis- 
lature should  conclude  that  all  payments 
made  by  a  bank  to  its  depositors  after  it 
becomes  insolvent  may  be  recovered  by  the 
receiver  of  such  bank,  it  devolves  upon  the 
legislature  to  enact  such  a  law,  and  not 
on  the  courts  to  establish  such  a  rule  by 
decision. 

It  has  been  held  in  some  jurisdictions 
that  when  a  corporation  becomes  insolv- 
ent, or  ceases  business,  or  determines  to 
cease  business,  although  no  proceeding  may 
have  been  'instituted  for  winding  up  its 
affairs,  its  assets  are  so  far  a  trust  fund 
for  the  benefit  of  all  its  creditors  ratably 
that  it  cannot,  as  a  natural  person  niay, 
prefer  one  or  more  of  its  creditors  to  the 
exclusion  of  others,  by  a  voluntary  con- 
veyance, mortgage,  pledge,  assignment,  con- 
fession of  judgment,  or  otherwise,  and  that 
if  it  attempts  to  do  so  a  court  of  equity 
will  set  aside  such  preference  and  distrib- 
ute the  assets  pro  rata  among  all  the  cred- 
itors. It  is  stated  in  3  Clark  &  M.  Corp. 
I  780,  that  this  view,  however,  is  contrary 
to  the  overwhelming  weight  of  authority, 
and  the  author  states  as  follows:  "The 
late  cases  show  that  the  assets  of  a  cor- 
poration are  not  in  any  proper  sense  a 
trust  fund  for  creditors,  so  long  as  no  prr»- 
ceedings  for  a  winding  up  have  been  in- 
stituted, even  though  it  may  be  hopelessly 
insolvent,  except  to  such  an  extent  that 
they  cannot  be  distributed  among  or  with- 
drawn by  stockholders  to  the  prejudice  of 
creditors;  but,  on  the  contrary,  a  corpora- 
tion, although  insolvent,  holds  its  assets 
just  as  a  natural  person  holds  his  property, 
with  the  same  power  to  dispose  of  it  to 
secure  or  pay  debts.  And  in  most  jurisdic- 
tions, therefore,  it  is  held  that  a  corpora- 
tion, although  it  may  be  hopelessly  insol- 
vent, and  although  it  may  be  about  to  go 
into  the  hands  of  a  receiver,  or  to  assign 
for  the  benefit  of  creditors,  or  may  be  in 
the  act  of  making  an  assignment,  has  the 
same  power  as  a  natural  person  to  prefer 
one  or  more  creditors  to  the  exclusion  of 
others,  unless  it  is  prevented  from  doin;; 
so  by  some  express  statutory  provision." 
Said  section  is  accompanied  by  a  footnote, 
where  the  author  has  cited  many  decisions 
from  both  Federal  and  state  courts  as  sup- 
porting the  doctrine  laid  down  in  said 
section.  See  also  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  742,  where  many  cases  are  cited 
in  support  of  the  doctrine  there  laid  down. 
The  author  states  at  page  743  that,  by  a 
decided  weight  of  authority,  an  insolvent 
corporation  cannot  prefer  debts  due  to  its 
officers  even  where  it  is  held  that  it  has 
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the  right  to  prefer  other  creditors.  It  isi 
undoubtedly  true  that  the  property  of  a' 
corporation  is  in  one  sense  a  trust  fund 
for  the  payment  of  its  debts,  but  this  means 
that  the  property  of  a  corporation  cannot 
be  distributed  among  its  stockholders,  or 
applied  to  any  purpose  foreign  to  the  legiti- 
mate business  of  the  corporation,  until  its 
debts  are  paid. 

In  Hills  T.  Stockwell  ft  D.  Furniture  Co. 
(CO.)  23  Fed.  432,  a  mortgage  had  been 
given  by  an  insolvent  corporation  to  se- 
cure certain  creditors,  and  the  court  said: 
*'It  does  not  affect  the  question  if  the  com- 
pany could  never  pay  its  debts  in  full;  for 
the  legal  right  of  an  insolvent  debtor  to 
<ccure  one  or  more  creditors  in  preference 
to  others,  where  no  fraud  is  intended,  is 
settled  in  Michigan  by  many  decisions." 
That  case  is  quoted  from  with  approval  by 
the  supreme  court  of  Michigan  in  Bank  of 
Montreal  v.  J.  E.  Potts  Salt  &  Lumber  Co. 
90  Mich.  346,  61  N.  W.  612. 

Where  the  transfer  bv  the  insolvent  is 
made  fraudulently,  and  with  a  view  to  hin- 
dering and  delaying  creditors,  a  court  of 
equity  upon  proper  application  will  set 
aside  such  conveyance,  and  hold  such  prop- 
erty as  a  trust  for  pro  rata  distribution 
among  all  of  the  creditors.  Insolvent  cor- 
porations are  not  prohibited  by  statute  in 
this  state  from  preferring  certain  creditors 
over  others  in  the  due  course  of  business, 
where  such  preferences  are  not  collusively 
or  fraudulently  made. 

It  is  alleged  in  the  complaint  of  the  case 
at  bar  that  the  taking  of  said  $2,000  from 
said  bank  was  with  the  intent  on  the  part 
of  the  bank  and  its  officers,  and  of  the  said 
defendant,  to  hinder,  delay,  and  defraud 
the  creditors  of  said  bank,  but  it  is  not 
alleged  how  this  would  hinder,  delay,  and 
defraud  creditors  any  more  than  would  the 
payment  of  other  checks  drawn  on  said 
bank  in  the  due  course  of  business.  It  is 
alleged  that  the  president  of  the  respondent 
company  and  the  president  of  the  bank 
went  to  the  bank  at  midnight  and  endeav- 
ored to  have  the  bookkeeper  pay  said  $2,000 
cheek,  but  that  he  refused  to  do  so,  and 
thereafter,  when  the  bank  opened  for  busi- 
ness on  tiie  morning  of  the  12th  of  May. 
1011,  said  check  was  presented  and  paid 
by  the  cashier,  who  had  declined  to  pay  it 
the  day  before,  but  who  had  put  aside 
$2/)00  for  the  purpose  of  paying  said  check. 
The  facts  alleged  are  not  sufficient  to  show 
that  there  was  collusion  or  fraud  in  the 
payment  of  said  check.  The  law  is  well 
•ettled  that  a  party  who  seeks  to  recover 
on  the  ground  of  collusion  and  fraud  must 
plead  the  particular  representations  or 
facts  constituting  such  collusion  or  fraud. 
Merelv  alleging  that  an  act  was  collusiye 
50  L.k.A.(K8.) 


and  fraudulent  is  not  sufficient.  Kemmerer 
V.  Pollard,  16  Idaho,  34,  96  Pac.  206. 

Under  the  law  applicable  to  this  case 
we  are  satisfied  that  the  court  did  not  err 
in  sustaining  said  demurrer. 

We  are  not  inclined  to  lay  down  the  rule 
in  this  state  that  a  depositor  who  has  sus- 
picions, or  knows,  that  a  bank  in  which 
he  has  a  deposit  is  insolvent,  nuiy  not  le- 
gally draw  out  such  deposit,  and  to  hold 
that  one  who  has  no  knowledge  of  the  in- 
solvency of  the  bank  may  draw  out  his  de- 
posit and  retain  it,  while  the  one  who  has 
knowledge  must  return  the  money  he  has 
drawn  out  to  the  receiver,  to  be  distribut- 
ed pro  rata  among  the  creditors  of  the 
bank.  We  are  not  in  accord  with  the 
views  of  counsel  for  appellant  who  would 
draw  a  dividing  line  between  the  deposi- 
tors who  have  knowledge  of  the  insolvency 
of  a  bank  and  those  who  have  not  such 
knowledge. 

Preferences  that  are  made  by  a  bank 
through  conspiracy  and  fraud  with  a  cred- 
itor may  be  set  aside.  If  the  legislature 
desires  to  do  so,  it  has  the  authority  to  en- 
act a  law  specifically  declaring  what  are 
preferences  in  such  cases  and  what  are  not. 

The  action  of  the  court  in  sustaining 
said  demurrer  and  entering  a  judgment  of 
dismissal  must  therefore  be  sustained; 
and  it  is  so  ordered,  with  costs  in  favor  of 
respondent. 

Aiishie,  Ch.  J.,  and  Stewart,  J,,  concur. 


KANSAS  STTPREBIB  COURT. 

STATE  OP  KANSAS  EX  REL.  JOSEPH 
TAGGART,  County  Attorney,  et  al. 

V. 

P.  M.  HpiiCOMB,  County  Clerk, 

and 
CITY  OF  KANSAS  CITY,  MISSOURI,  In- 
terpleader. 

(86  Kan.  178,  116  Pac.  261.) 

Tax  —  property  of  foreign  mnnlcipallty. 

1.  A  water  plant  owned  by  a  municipality 
of  Missouri  and  located  in  Kansas  is  sub- 
ject to  taxation  under  the  laws  of  Kansas. 

Headnotes  by  Johnston,  Ch.  J. 

Note.  ^^  Taxes:  property  located  in  one 
state  or  municipality,  InU  belonging 
to  another. 

This  note  does  not  include  the  question 
of  the  power  or  right  of  a  state  or  mu- 
nicipality to  tax  property  located  therein 
belonging  to  the  Federal  government,  nor 
does  it  include  the  power  of  a  larger  politi- 
cal division  to  tax  property  belonging  to 
one  of  its  political  subdivisiona^  or  the  re- 
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Same  —  exemption  —  construction. 

2.  The  exemption  from  taxation  of  the 
property  of  the  state  and  any  of  its  mu- 
nicipalities, provided  for  in  the  Constitu- 
tion and  statutes,  refers  to  the  municipali- 
ties of  Kansas,  and  not  to  those  of  another 
state. 

Same  —  right  of  municipality. 

3.  When  a  state,  or  any  of  its  municipali- 
ties, goes  into  another  state  and  there  ac- 
quires and  uses  property,  it  does  not  carry 
with  it  any  of  the  attributes  of  sovereignty 
nor  exercise  of  governmental  power.  It  has 
no  other  or  greater  right  there  than  any 
other  private  owner  of  property,  and  its 
property  is  subject  to  the  taxation  which 
the  laws  of  that  state  impose. 

(June  10,  1011.) 


APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  as  county  clerk  to 
extend  upon  the  tax  rolls  of  the  county 
for  taxation  a  waterworks  plant  owned  b^ 
a  city  located  in  Missouri.     Writ  issued. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  Taggart  and  Keplinger 
&  Trickett,  for  relators: 

The  property  belonging  to  the  municipal- 
ity is  not  exempt  from  taxation. 

Washburn  College  v.  Shawnee  County,  S 
Kan.  344;  Stahl  v.  Kansas  Educational 
Asso.  54  Kan.  542,  38  Pac.  796;  Sheldon  v. 
Pruessner,  52  Kan.  589,  22  L.R.A.  709,  3.i 
Pac.  201;  People  ex  rel.  Pavey  v.  Wabash 
R.  Co.  138  111.  85,  27  N.  E.  694;- Cooley. 
Taxn.  3d  ed.  356;  Watson  v.  Cowles,  6i 
Neb.  216,  85  N.  W\  35;  Ferrell  v.  Penrose, 


verse,  but  is  limited  to  cases  where  the  state 
or  municipality  owning  the  property  has  no 
claim  of  sovereignty  in  the  territory  where 
the  property  is  located. 

Where  property  belongs  to  another  state  or 
political  division  thereof. 

State  ex  rel.  Taqgabt  t.  Holcomb  ap- 
pears to  be  the  only  case  where  the  ques- 
tion of  the  right  of  a  municipality  to  tax 
property  within  its  territory  belonging  to 
a  municipality  of  another  state  is  passed 
upon,  and  the  right  of  one  state  to  tax 
property  belonging  to  another  state  has 
had  but  meager  attention  in  the  courts. 

Susquehanna  Canal  Co.  v.  Com.  72  Pa. 
7^,  from  which  there  is  a  lengthy  quota- 
tion in  State  ex  rel.  Taqgabt  v.  Holcomb, 
is  a  case  directly  in  point.  In  that  case  the 
state  of  Maryland  had  made  a  loan  to  an 
improvement  corporation  of  Pennsylvania, 
and  taken  as  security  a  mortgage  on  the 
corporation's  property  which  was  situate  in 
Pennsylvania.  A  statute  of  the  latter  state 
imposed  a  tax  upon  all  loans  so  secured, 
and  another,  enacted  after  the  loan  had  been 
made,  required  the  debtor  t<f  pay  the  tax, 
and  authorized  the  deduction  of  a  similar 
amount  from  the  interest  on  the  loan.  The 
decision  sustains  the  validity  of  the  statute 
and  the  regularity  of  the  assessment. 

In  Stoutz  V.  Brown,  6  Dill.  445,  Fed.  Cas. 
No.  13,505,  where  school  lands  located  in 
Nebraska  (then  a  territory)  had  been 
granted  by  the  government  of  the  United 
States  to  the  stete  of  Alabama,  as  com- 
pensation for  similar  lands  in  Alabama 
taken  from  that  state  for  governmental  pur- 
poses, it  was  held  that  the  Nebraska  land 
was  exempt  from  taxation  by  the  state  of 
Nebraska  (later  admitted)  so  long  as  it 
was  owned  by  Alabama.  But  the  decision 
is  not  based  upon  the  principle  here  being 
considered.  The  court  said :  "It  is  a  some- 
what more  difficult  question  whether  these 
lands  while  owned  by  Alabama  were  ex- 
empt from  taxation  by  the  territorial  and 
state  authorities  of  Nebraska.  No  act  of 
Congress  declares  such  exemption.  On  the 
other  hand,  no  act  of  Congress  or  of  the 
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territorial  or  state  legislature  has  express- 
ly declared  that  they  were  taxable.  But 
since  these  lands  were  granted  for  schools, 
were  in  lieu  of  those  first  given  for  thia 
purpose,  and  were  to  be  Hiolden  by  the  same 
tenure  and  upon  the  same  terms'  as  those 
originally  granted,  and  since  the  title  of 
the  state  of  Alabama  was  derived  imme- 
diaiel}'  from  Congress,  and  became  perfect 
during  the  territorial  status  of  Nebraska, 
it  seems  to  my  mind  reasonably  plain  that 
it  was  not  intended  that  they  should  be  sub- 
ject to  local  taxation  while  held  by  Ala- 
bama for  the  purposes  of  the  grant.  If  the 
lands  had  been  in  Alabama,  where  it  was 
originally  intended  they  should  be,  they 
would  not,  while  remaming  unsold,  have 
been  taxable  by  that  state.  Congress,  in  or- 
der to  keep  its  compact  with  the  state, 
granted,  in  the  place  of  lands  it  had  lost, 
other  lands  situate  within  the  territory  of 
Nebraska,  but  upon  the  same  trusts.  Con- 
gress was  the  supreme  legislative  power  in 
the  territory  where  these  substituted  lands 
were  situated,  and  it  can  hardly  be  sup- 
posed that  Congress,  to  which  we  must 
attribute  both  the  intention  and  purpos*> 
to  deal  justly,  designed  to  subject  tnese 
lands,  or  allow  them  to  be  subjected,  while 
held  by  the  state,  to  local  taxation.  The 
special  facts  of  this  case  do  not  involve  the 
broad  question  argued  by  counsel  as  to  the 
right  ot  one  state  to  own  lands  within  an- 
other, or  the  further  question,  if  a  state 
can  thus  own  lands,  whether  they  are  im- 
pliedly subject  to  the  revenue  laws  of  the 
state  in  which  they  are  situate.  Under  the 
circumstances,  these  lands  were  held  for 
public  uses  to  the  same  extent  as  if  they 
were  within  the  state  of  Alabama.  There 
is  no  express  adjudication  on  the  point 
here  decided,  but  the  analogies  of  the  law 
support  the  conclusion  we  have  reached. 
Dill.  Mun.  Corp.  §  614;  Cooley,  Taxn.  57, 
58;  Union  P.  R.  Co.  v.  Peniston,  18  W&IL 
30,  21  L.  ed.  701." 

The  act  of  separation,  separating  the  dis- 
trict of  Maine  from  the  state  of  Massa- 
cliusetts  proper,  contained  a  provision  that 
"the  lands  within  the  said  district,  which 
shall  belong  to  the  said  commonwei^ltii,  shall 
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52  La.  Ann.  1481,  27  So.  945;  State  v. 
Smiley,  66  Kan.  240,  67  L.R.A.  903,  69  Pac. 
199;  Miami  County  t.  Brackenridgo,  12 
Kan.  123;  Susquehanna  Canal  Co.  v.  Com. 
72  Pa.  72;  Illinois  State  Trust  Co.  v.  St. 
Louifl,  I.  M.  &  S.  R.  Co.  208  111.  419,  70  N. 
£.  358. 

Mr.  John  S.  Dawson,  Attorney  General, 
also  for  relators. 

Messrs.  A.  Ij.  Ber^r,  I.  D.  Hook,  and 
John  G.  Park  for  interpleader. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  compel  F.  M.  Hol- 
comb,  as  county  clerk,  to  extend  upon  the 
tax  rolls  of  the  county  for  taxation  a  water- 
works plant  owned  by  the  municipality  of 


Kansas  City,  Missouri,  which  was  situated 
in  Wyandotte  county,  Kansas.  The  county 
clerk  declined  to  place  the  property  on  the 
tax  rolls,  because  of  a  claim  that  it  was  ex- 
empt from  taxation.  The  municipality  of 
Kansas  City,  Missouri,  intervened  and  al- 
leged that  it  had  charter  authority  to  own 
and  operate  waterworks,  to  supply  the  city 
and  inhabitants  with  water,  either  inside  or 
outside  of  its  corporate  limits,  and  that  its 
water  plant,  a  part  of  which  is  located  in 
Kansas,  had  been  acquired  by  the  city  un- 
der a  decree  of  the  Federal  court  adjudg- 
ing that  the  then  owner  should  sell,  and  the 
city  should  purchase,  on  terms  fixed  by  the 
court;  that  the  property  proposed  to  be 
taxed  is  worth  more  than  $200,000;  that 
the  tax  proposed  to  be  levied  on  the  prop- 


be  free  from  taxation,  while  the  title  to 
the  said  lands  remains  in  the  common- 
wealth." It  was  held  in  Emerson  v.  Wash- 
ington County,  9  Me.  88,  that  the  legal  title, 
and  not  the  equitable,  is  intended  to  be 
determinative  of  the  question  of  taxation, 
and  that  all  forms  of  taxation  are  included, 
so  that  a  special  tax  to  pay  for  a  road  or 
highway  through  the  land,  regularly  levied 
while  the  legal  title  to  the  land  was  in 
Massachusetts,  although  she  had  parted 
with  the  equitable  title,  was  void. 

Where  property  belongs  to  another  political 
division  of  the  same  state. 

Although  the  scope  of  this  note  is  limited 
to  cases  where  the  public  property  is  sit- 
uated outside  the  limits  of  the  municipalitv 
owning  it,  it  may  be  said  that  courts  in  all 
the  cases  here  cited  recognize  the  common- 
law  rule  that  public  property  devoted  to  a 
public  use  is  exempt  from  taxation  when 
the  property  is  within  those  limits.  The 
question  as  to  what  is  a  public  use  is  not 
here  considered.  On  taxation  of  municipal 
waterworks,  see  note  to  Sumner  County  v. 
Wellington,  60  L.R,A.  850. 

It  may  be  stated  as  a  nile,  deduced  from 
the  holdings  and  inferences  of  the  courts 
in  the  decisions  herein  cited,  that  the  prop- 
erty of  one  municipality  located  in  another 
in  the  same  state  is  exempt  from  taxation, 
if  it  would  be  exempt  if  located  within  its 
own  territorial  boundaries,  unless  express 
legislation  has  changed  the  rule,  the  only 
decision  to  the  contrary  being  Newport  v. 
Unity,  infra. 

The  rule  just  stated  appears  to  be  so  well 
established  that  a  great  many  cases  in- 
volving facts  which  bring  them  within  the 
scope  of  this  note  turn  upon  the  question 
as  to  whether  or  not  the  property  is  devoted 
to  a  public  use,  and  as  to  whether  the  mu- 
nicipality is  acting  in  its  governmental  ca- 
pacity, and  there  is  very  little  discussion 
of  the  fact  that  the  property  is  located  in 
another  jurisdiction ;  sometimes  there  is  the 
mere  statement  of  the  fact.  The  plain  in- 
ference from  all  such  cases,,  no  matter  which 
way  decided,  is  in  favor  of  the  rule  above 
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stated,  since  the  question  upon  which  the 
case  turns  is  but  a  test  to  determine  wheth- 
er or  not  the  property  would  be  taxable  if 
located  within  the  municipality  imposing 
the  tax.  Therefore,  although  the  question 
as  to  what  is  a  public  use  of  property  in- 
not  within  the  scope  of  this  note,  the  facts 
upon  which  the  decision  is  based  must  often 
be  incidentally  stated. 

Thus,  where  the  legislature  had  author- 
ized a  city  to  acquire  property  in  an  ad- 
joining town  for  a  reservoir  for  its  water 
supply,  the  court  in  West  Hartford  v.  Water 
Comrs.  44  Conn.  360,  after  holding  that 
the  property  was  to  be  used  for  a  public 
purpose,  and  was  therefore  exempt  from 
taxation,  even  in  the  absence  of  legislation, 
said:  ''And  as  the  power  now  resident  in 
the  several  towns  into  which  the  state  is 
divided,  in  the  aggregate,  represents  the 
sovereign  power  of  the  legislature  in  the 
imposition  of  taxes,  it  is  not  to  be  presumed 
that  this  has  been  intrusted  to  one  such 
corporation  to  be  used  as  means  for  weak- 
ening a  second  by  gnawing  into  the  proceeds 
of  one  assessment  by  the  power  of  another." 
And,  further,  the  city  had  acquired  more 
property  than  was  needed  for  its  reservoir, 
because  it  could  purchase  a  whole  tract 
cheaper  than  part  thereof,  and  the  court' 
held  that  the  part  not  so  used  was  subject 
to  taxation,  while  the  part  used  for  the 
reservoir  was  exempt. 

And  the  holding  in  West  Hartford  v. 
Water  Comrs.  supra,  was  cited  with  ap- 
proval in  Water  Comrs.  v.  Bloomfield,  84 
Conn.  522,  80  Atl.  794,  but  the  rule  was 
not  applied  because  the  conditions  did  not 
bring  the  case  as  to  exemption  within  later 
legislation,  i.  e..  General  Statutes,  §  2321, 
which  reads  as  follows:  "Land  owned  or 
taken  by  any  municipal  corporation  for  the 
purpose  of  creating  or  furnishing  a  supply 
of  water  for  its  use  or  benefit  shall  be  ex- 
empt from  taxation,  when  the  inhabitants 
of  the  town  in  which  said  land  is  situated 
have  the  right  to  tlie  use  of,  and  do  actually 
use,  such  water  supply  upon  the  same  terms 
and  conditions  as  the  inhabitants  of  such 
municipal  corporation;  but  otherwise  said 
land  shall  be  liable  to  taxation." 
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erty  would  amount  to  $16,000  or  more  per 
year;  and  that,  as  the  property  is  owned 
exclusively  by  the  municipality,  and  used 
and  operated  exclusively  for  public  pur- 
poses, it  is,  and  should  be  held,  exempt  from 
taxation.  There  are  allegations,  also,  that 
to  extend  the  property  on  the  tax  rolls 
would  conflict  with  the  state  Constitution 
and  also  with  the  provision  of  the  Federal 
Constitution  prohibiting  a  state  from  de- 
priving any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  from 
denying  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  law. 
Among  other  things,  it  is  alleged  that  the 
two  cities  lie  close  together,  being  divided 
only  by  the  state  line  nmning  through  the 
center  of  a  public  street,  and  that  the  water 


plants  of  both  are  contiguous  and  arranged 
so  that  connections  can  be  readily  made^ 
and  8o  that  there  may  be  co-operation  be- 
tween the  fire  departments  of  the  two  cities, 
and  that,  in  times  past,  each  has  rendered 
assistance  to  the  other  to  the  mutual  ad- 
vantage and  benefit  of  both.  The  state 
challenges  the  sufficiency  of  the  answer  of 
the  interpleader,  and  the  case  is  submitted 
here  on  its  demurrer. 

The  principal  and  controlling  question 
arising  on  the  pleadings  is:  Should  the 
water  plant  be  entered  on  the  tax  rolls^  or 
is  it  exempt  from  taxation  the  same  aa  like 
property  of  Kansas  municipalities?  The 
state  of  Kansas  does  not  tax  its  own  prop- 
erty nor  that  of  any  of  its  municipalities. 
They  are  expressly  exempted  by  §  1,  art.  11, 


And  in  New  London  v.  Perkins,  87  Conn. 
229,  87  Atl.  724,  it  was  held  that  a  ferry 
wharf  owned  by  a  city,  but  located  in  an- 
other municipality  of  the  same  state,  was 
being  devoted  to  a  public  use,  hence  was  not 
taxable. 

And  in  Stiles  v.  Newnort,  76  Vt.  154,  56 
Atl.  662,  it  was  held  that,  in  the  absence 
of  legislation  making  property  devoted  to 
a  public  use  taxable,  the  property  of  a  city 
used  to  supply  itself  and  inhabitants  with 
water  was  not  taxable,  although  located  in 
another  municipality  of  the  same  state, 
since  this  was  a  public  use;  but  since  the 
city  had  installed  a  complete  system  for 
a  neighboring  town  to  which  it  sold  water, 
the  character  of  the  use,  so  far  as  the  pro- 
prietary city  was  concerned,  was  changed, 
and  in  that*event  the  property  was  taxable. 

Com.  V.  Covington,  128  Ky.  36,  14  L.R.A. 
(N.S.)  1214,  107  S.  W.  231,  is  another  case 
where  practically  the  whole  discussion  is 
devoted  to  the  question  as  to  whether  prop- 
erty used  for  supplying  water  to  the  city 
and  its  inhabitants  is  "public  property 
used  for  public  purposes/'  within  the  mean- 
ing of  §  170  of  the  Constitution,  which 
declares:  "There  shall  be  exempt  from  taxa- 
tion public  property  used  for  public  pur- 
poses. After  holding  in  the  affirmative, 
and  after  having  stated  that  the  property 
was  not  within  the  city's  territory,  the 
court  said:  "The  fact  that  appellee's  reser- 
voir, pumping  station,  and  some  of  its 
mains  lie  outside  of  the  municipality,  and 
in  another  county,  .  .  .  cannot  affect 
the  question."  This  case  ruled  Com.  v,  New- 
port, 32  Ky.  L.  Rep.  820,  107  8.  W.  232, 
decided  at  the  same  term. 

So,  under  Iowa  Rev.  Stat.  §  711,  which 
reads:  "The  property  of  a  county,  town- 
ship, incorporated  town,  or  school  district, 
when  devoted  entirely  to  public  use,  and 
not  held  for  pecuniary  profit,"  is  to  be 
exempt  from  taxation,  lands  granted  by  the 
United  States  to  the  state,  and  by  it  grant- 
ed to  a  county  other  than  the  one  in  which 
the  lands  were  situate,  as  indemnity  for 
swamp  lands  that  the  county  had  granted  to 
the  state,  were  held,  in  Guthrie  County  v. 
Carroll  County,  34  Iowa,  108,  to  be  exempt 
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from  taxation,  but  this  was  changed  by  ex- 
press legislation  taking  effect  in  1870. 

In  Warren  County  v.  Nail,  78  Miss.  726, 
29  So.  755,  the  court  said:  "We  do  not 
think  that  the  excision  of  the  lands  involved 
in  this  suit  from  Warren  county,  and  plac- 
ing them  in  Issaquena  county,  in  any 
way  affected  the  right  of  Warren  county. 
The  sale  jof  the  lands  for  taxes  by  the  tax 
collector  of  Issaquena  county  was  void.  The 
land  belonging  to  the  county  was  exempt 
from  taxation,  whether  situate  within  or 
without  the  limits  of  the  county  owning  the 
same.  Code  1880,  §  468.  llie  words  of 
said  section  declaring  that  the  'property, 
real  or  personal,  belonging  to  the  United 
States,  or  this  state,  or  to  any  county  or 
incorporated  city  or  town  within  the  same,' 
etc.,  shall  be  exempt  from  taxation,  in- 
clude the  lands  of  a  county  located  in  an- 
other county  of  the  state.  The  terms,  'with- 
in the  same,'  in  the  phrase  above  quoted, 
relate  to  the  location  of  the  county,  city, 
or  town,  and  not  to  that  of  the  property. 
This  meaning  is  brought  out  perhaps  more 
distinctly  in  the  Code  of  1802,  §  3744,  If  (c), 
which  exempts  from  taxation  'all  prop- 
erty, real  or  personal,  belonging  to  this 
state,  or  any  county  or  municipal  corpora- 
tion thereof,'  but  the  exemption  is  as  broad 
under  the  one  Code  as  the  other." 

And  in  State,  Camden  County,  Prose- 
cutor, V.  Collins,  60  N.  J.  L.  367,  37  Atl. 
623,  affirmed  without  opinion  in  61  N.  J. 
L.  695,  43  Atl.  1007,  it  was  held  that,  under 
Gen.  Stat.  p.  3320,  pi.  200,  which  exempts 
from  taxation  "the  property  of  counties, 
townships,  cities,  and  ooroughs  of  this 
state,"  property  owned  and  held  by  a  coun- 
ty outside  of  its  territory,  if  held  for  a 
public  purpose,  is  exempt  from  taxation, 
even  though  the  city  has  no  legislative  au- 
thority to  acquire  and  hold  the  land.  The 
court  intimated  that  the  same  rule  would 
apply  regardless  of  the  fact  of  public  or 
private  use.  And  the  case  was  cited  and 
followed  in  State,  Hackettstown,  Prose- 
cutor, V.  Conover,  63  N.  J.  L.  191,  42  Atl. 
838,  as  applied  to  boroughs,  and  without 
regard  to  the  use  to  which  the  property  was 
devoted. 
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of  the  Constitution,  which  ordains  that  ''the 
legislature  shall  provide  for  a  uniform  and 
equal  rate  of  assessment  and  taxation;  but 
all  property  used  exclusively  for  state, 
rounty,  municipal,  literary,  educational, 
scientific,  religious,  benevolent,  and  chari- 
table purposes,  and  personal  property  to 
^he  amount  of  at  least  $200  for  each  family, 
shall  be  exempted  from  taxation." 

From  the  organization  of  the  state  un- 
til the  present  time,  it  has  been  provided 
by  statute  that  property  of  this  state  and 
of  the  United  States  shall  be  exempt  from 
taxation,  as  well  as  property  of  any  county, 
city,  town,  or  school  district.  Gen.  Stat. 
1868,  chap.  107,  §  3;  Laws  1907,  chap. 
408,  §  2,  Gen.  Stat.  1009,  §  9216.  It  is 
inconsistent  with  our  theory  of  government 


for  a  sovereign  state  to  tax  itself  or  any  of 
its  instrumentalities  in  order  to  raise 
money  for  itself.  It  would  amount  to  no 
more  than  taking  money  from  one  pocket 
and  putting  it  into  another.  It  has  been 
held  that  a  general  provision  that  all  prop- 
erty within  the  state  shall  be  taxed  neces- 
sarily implies  an  exception  of  the  property 
of  the  state  enacting  the  law,  and  that  of 
its  agencies  and  instrumentalities,  such  as 
counties,  cities,  towns,  and  school  districts. 
In  2  Dillon's  Municipal  Corporations,  4tb 
ed.  §  773,  it  is  said:  "The  general  statutes 
of  the  state  upon  the  subject  of  taxing  prop- 
erty undoubtedly  refer  to  private  property, 
and  not  to  that  owned  by  the  state;  and  in 
view  of  the  public  nature  of  municipalities, 
and  the  purposes  for  which  they  are  estab- 


And  under  the  revised  tax  law  of  1903, 
P.  L.  395.  §  3,  If  2,  which  exempts  "the  prop- 
ertv  of  the  United  States  and  of  the  state 
of  )^ew  Jersey,  and  of  the  respective  coun- 
ties, school  districts,  and  taxing  districts, 
when  used  for  public  purposes,"  property 
owned  by  a  city  located  in  another  mu- 
nicipality of  the  state,  used  for  a  water 
reservoir,  is  exempt;  but  such  property  ac- 
quired with  the  intent  to  use  it  some  time 
in  the  future  for  such  purpose  is  not  ex- 
empt. The  court  says  that  the  statute  must 
have  been  intended  as  specially  applicable 
to  property  outside  of  the  proprietary  city's 
territorial  limits,  since  there  could  be  no 
special  benefit  accrue  from  forbidding  a 
city  to  tax  itself.  Perth  Amboy  v.  Barker, 
74  N.  J.  L.  127,  65  Atl.  201. 

In  Rochester  v.  Rush,  15  Hun,  239,  af- 
firmed on  this  point,  but  reversed  on  an- 
other in  80  N.  V.  302,  it  was  held  that  a 
city  retfSfVoir  and  other  property  located 
in  an  adjoining  town,  acquired  by  the  city 
under  an  enabling  statute,  to  be  used  for  a 
public  purpose,  was  exempt  from  taxation, 
and  that  §  1  of  Rev.  Stat.  chap.  387,  de- 
claring thai  all  lands  and  personal  estate, 
whether  owned  by  individuals  or  corpora- 
tions, shall  be  liable  to  taxation,  does  not 
apply  to  municipal  corporations. 

In  People  ex  rel.  New  York  v.  Board  of 
Assessors,  111  N.  Y.  505,  2  L.R.A.  148,  19 
K.  E.  90,  it  was  enunciated  as  a  general 
principle  that  municipal  property  devoted 
to  a  public  use  is  exempt  from  taxation 
unless  specially  made  taxable  by  statute, 
and  that  the  exemption  does  not  depend 
upon  the  location  of  the  property;  hence, 
a  ferry  landing  owned  by  the  city  of  New 
York  and  located  in  Brooklyn  was  exempt. 
The  court  said:  "We  think  the  landing 
place  was  not  taxable,  upon  the  principle 
that  property  of  a  municipality  acquired 
snd  held  for  governmental  and  public  uses, 
and  used  for  public  purposes,  is  not  a  tax- 
able subject  within  tne  purview  of  the  tax 
htWB,  unless  specially  included.  It  would 
probably  be  competent  for  the  legislature 
to  make  the  landing  place  taxable  in  Brook- 
lyn, but  not  having  done  so,  in  terms  or  by 
necessary  implication,  the  power  to  tax 
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the  landing  cannot  be  spelled  out  from  gen- 
eral words  subjecting  to  taxation  all  real 
and  personal  property  within  the  state. 
This  principle  of  construction  is  well  set- 
tled. It  proceeds  upon  obvious  public  con- 
siderations. There  would  be  manifest  in- 
congruity in  subjecting  to  taxation,  for 
public  purposes,  propei^y  dedicated  to  or 
acquired  under  legislative  authority  for 
public  and  governmental  use.  We  do  not 
think  that  the  principle  that  municipal  prop- 
erty devoted  to  public  uses  is  not  taxable, 
unless  expressly  made  so  by  statute,  de- 
pends upon  the  origin  of  the  title,  whether 
acquired  by  purchase  or  voluntary  grant, 
or  as  the  produce  of  taxation,  nor  upon  its 
locality,  whether  situate  within  or  without 
the  territorial  limits  of  the  municipality. 
These  considerations  may  be  important  in 
some  cases.  We  prefer,  however,  to  ex- 
press no  opinion  on  the  question  whether 
there  is,  in  principle,  a  distinction  between 
taxation  of  the  property  of  a  municipality 
strictly  devoted  to  public  uses,  and  property 
which  it  owns,  though  not  acquire<i  for  a 
public  use,  although  it  may  be  held,  on 
the  general  trust,  applicable  to  all  property 
of  the  corporation,  but  the  acquisition  or 
holding  of  which  has  no  essential  connec- 
tion with  the  public  functions  of  the  mu- 
nicipality." 

And  in  People  ex  rel.  Oswego  *v.  Board  of 
Assessors,  134  N.  Y.  Supp.  177,  the  court 
cites  Rochester  v.  Rush,  80  N.  Y.  802 ;  Peo- 
ple ex  rel.  New  York  v.  Board  of  Assessors, 
supra;  People  ex  rel.  Amsterdam  v.  Hess, 
157  N.  Y.  42,  51  N.  E.  410,  to  the  proposi- 
tion  that  under  the  common  law  the  prop- 
erty of  a  municipal  corporation  devoted  to 
a  public  use  was  not  subject  to  taxation, 
even  though  situated  without  the  corporate 
limits. 

But  Laws  of  1896,  chap.  908,  Gen.  Laws, 
p.  795,  chap.  24,  changed  the  common-law 
rule.  Section  3  provides:  "All  real  prop- 
erty within  this  state,  and  all  personal 
property  situated  or  owned  within  this 
state,  is  taxable  unless  exempt  from  taxa- 
tion by  law."  And  the  same  statutes  fur- 
ther provide:  "Section  4.  The  following 
property   shall  be  exempt   from  taxation: 
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lished,  heretofore  explained,  the  author  is 
of  opinion  that  such  enactments  do  not,  by 
implication,  extend  to  any  property  owned 
by  them, — certainly  to  none  owned  by  them 
for  public  uses."  Of  like  import  are  the 
following  authorities:  People  v.  Doe  G. 
1,034,  36  Cal.  220;  Directors  of  Poor  v. 
School  Directors,  42  Pa.  21;  Camden  v. 
Camden,  77  Me.  530,  1  Atl.  689;  12  Am. 
&  Eng.  Enc.  Law,  568. 

There  is,  as  we  have  seen,  an  express 
exemption  of  both  Federal  and  state  prop- 
erty in  Kansas;  but  it  is  claimed  by  the 
interpleader  that  this  exemption  applies  to 
property  of  another  state  or,  rather,  to  a 
municipality  of  the  state  of  Missouri.  A 
state    is    sovereign    only    within    its    own 


boundaries,  and  its  laws  have  no  extratcr* 
ritorial  force.  In  making  their  Constitu- 
tion the  people  of  Kansas  were  providing 
for  their  own  institutions,  municipalities, 
and  agencies,  and  not  for  those  of  another 
sovereignty,  llie  legislature,  in  enacting 
laws  relating  to  taxation  and  to  exemption 
from  taxation,  must  be  deemed  to  have  un- 
derstood the  extent  of  its  power,  and  to 
have  had  in  mind  our  own  state  and  the 
counties,  cities,  and  school  districts  within 
the  state  for  which  it  was  empowered  to 
legislate.  St.  Edwards  College  v.  Morris, 
82  Tex.  1,  17  S.  W.  512;  People  ex  rel. 
Huck  V.  Seaman's  Friend  Soc.  87  111.  246. 
It  is  true  that  the  constitutional  provision 
relating  to  taxation  (art.  11,  §  1)  does  pro- 


(1)  Property  of  the  United  States.  (2) 
Property  of  this  stnte  other  than  its  wild 
or  forest  lands  in  the  forest  preserve.  (3) 
Property  of  a  municipal  corporation  of  the 
state  held  for  a  public  use,  except  the  por- 
tion of  such  property  not  within  the  cor- 
poration. .  .  .  (5)  All  property  exempt 
by  law  from  execution,  other  than  an  ex- 
empt homestead."  Under  this  statute  prop- 
erty of  one  municipality  located  in  another, 
even  though  used  for  a  public  purpose, 
is  subject  to  taxation  by  the  authorities 
in  the  place  where  it  is  located.  Roch- 
ester V.  Coe,  25  App.  Div.  300,  49  N.  Y. 
Supp.  502,  affirmed  without  opinion  in  157 
N.  Y.  678.  51  N.  E.  1093  (land  used  for  city 
waterworks)  ;  People  ex  rel.  Amsterdam  v. 
Hess,  157  N.  Y.  42,  51  N.  E.  410,  affirming 
27  App.  Div.  631,  50  N.  Y.  Supp.  1132 
(land  used  for  city  waterworks);  People 
ex  rel.  Rochester  v.  DeWitt,  59  App.  Div. 
493,  69  N.  Y.  Supp.  306,  affirmed  without 
opinion  in  167  N.  Y.  575,  60  N.  E.  1118 
(water  pipes  laid  in  streets) ;  People  ex  rel. 
Auburn  v.  Duryea,  59  App.  Div.  488,  69  N. 
Y.  Supp.  388  (property  connected  with 
water  plant)  ;  People  ex  rel.  Oswego  v. 
Board  of  Assessors,  134  N.  Y.  Supp.  177 
(land  with  almshouse  erected  thereon;  but 
tlie  property  was  held  to  be  exempt  under 
clause  (5)  of  the  statute  as  quoted,  supra, 
since  a  special  provision  of  the  charter  had 
exempted  rt  from  execution)  ;  New  York 
V.  Mitchell,  183  N.  Y.  245,  76  N.  E.  18, 
ruling  New  York  v.  Sloat,  183  N.  Y.  541, 
76  N.  E.  1091.  The  holding  was  only  in- 
cidental  in  the  construction  of  special  stat- 
utes. 

The  Massachusetts  courts,  while  adopting 
the  general  principle  that  property  used 
for  a  public  purpose  is  exempt  from  taxa- 
tion in  the  absence  of  a  statute  specially 
imposing  liability,  and  that  property  be- 
longing to  one  municipality  located  in  an- 
other of  the  same  state^  if  used  for  public 
purposes,  comes  within  this  rule,  adopted 
a  test  which  results  in  exempting  almost  all 
such  property,  ».  «.,  wherever  the  property 
is  acquired  by  the  power  of  eminent  domain, 
or  could  have  been  so  acquired  though  ac- 
tually purchased,  it  is  acquired  for  a  public 
purpose,  and  therefore  exempt  from  taxa- 
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tion.  Wayland  v.  Middlesex  County,  4 
Grav,  500  (waterworks)  ;  Somerville  v. 
VVaitham,  170  Mass.  160,  48  X.  E.  1092 
(land  for  the  purpose  of  obtaining  sand  and 
gravel  for  the  construction  and  repair  of  its 
streets ) ;  Milf ord  Water  Co.  v.  Hopkinton, 
192  Mass.  491,  78  N.  E.  451  (includes  a 
public  service  corporation  with  statutory 
authority  to  condemn  and  acquire  land  in 
one  municipality  for  the  purpose  of  sup- 
plying another  municipality  of  the  same 
state  with  water) ;  Miller  v.  Fitchburg, 
180  Mass.  32,  61  N.  E.  277.  And  in  Burr  v. 
Boston,  208  Mass.  537,  34  L.R.A.(N.S.)  143, 
95  N.  E,  208,  the  court,  by  way  of  argu- 
ment, said:  "There  is  no  doubt  that  land 
held  by  one  municipal  corporation  within 
the  territorial  limits  of  another  for  a  public 
or  governmental  use  is  exempt  from  taxa- 
tion, not  by  reason  of  any  specific  statutory 
exemption,  but  upon  what  always  has  been 
assumed  to  be  the  intention  of  the  legisla- 
ture in  the  statutes  relating  to  taxation." 

Article  10,  §  4,  Colorado  Constitution, 
provides:  "The  property,  real  and  per- 
sonal, of  the  state,  counties,  cities,  towns, 
and  public  libraries  shall  be  exempt  from 
taxation."  It  was  held  in  Colorado  Springs 
V.  Fremont  County,  36  Colo.  231,  84  Pac. 
1113,  that  under  this  clause,  and  the  legis- 
lation thereunder,  ownership  by  any  of  the 
governing  bodies  named  is  the  only  requisite 
to  exempt  property  from  taxation;  there- 
fore a  city  owning  land  outside  of  its  ter- 
ritorial limits  is  not  subject  to  taxation 
thereon  by  the  taxing  power  of  the  district 
where  it  is  located,  even  though  the  land  is 
not  used  for  a  public  purpose,  provided,  of 
course,  that  the  city  has  authority  to  hold 
the  land. 

In  State,  Hoboken,  Prosecutor,  v.  North 
Bergen,  43  N.  J.  L.  146,  where  the  general 
laws  exempt  burial  grounds  from  taxation, 
it  was  held  that  about  17  acres  of  land  ac- 
quired by  the  city  for  cemetery  purposes  in 
an  adjoining  municipality  is  all  exempt, 
even  though  5  acres  thereof  was  farmed  by 
the  superintendent  of  the  cemetery,  and 
had  a  house  erected  thereon  which  he  used, 
the  whole  being  rent  free  in  return  for  his 
services  in  caring  for  the  cemetery.  There 
was  also  a  special   statute  exempting  the 
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▼ide  that  all  property  used  exclusively  for 
'Municipal"  purposes  shall  be  exempt;  but 
the  fact  that  the  provision  does  not  express- 
ly say  that  the  Constitution  is  made  for 
Kansas  is  not  a  good  basis  for  an  inference 
that  the  framers  were  attempting  to  regu- 
late and  protect  the  municipalities  of  other 
Btatea.  It  is  hardly  to  be  presumed  that 
they  were  attempting  to  exercise  power  oyer 
the  state  of  Missouri  or  of  its  municipal 
corporations,  and  neither  can  it  be  pre- 
sumed that  the  legislature  undertook  to 
transcend  its  constitutional  powers  by  pro- 
Tiding  a  scheme  of  taxation  for  Missouri 
Khen  the  tax  law  was  enacted.  In  the  arti- 
cle of  the  Constitution  where  the  exemption 
is  made  of  property  used  for  state,  county, 


and  municipal  purposes,  there  is  an  ex- 
emption of  personal  property  to  the  amount 
of  at  least  $200  provided  for  each  family, 
and  it  does  not  expressly  say  that  the  ex- 
emption is  intended  for  a  family  residing 
in  Kansas;  but  it  will  hardly  be  contended 
that  this  exemption  would  apply  to  a  fam- 
ily residing  in  another  state  that  happened 
to  own  property  in  Kansas,  and  yet  there 
is  as  good  reason  for  holding  that  the  pro- 
vision applies  to  a  Missouri  family  as  that 
the  earlier  provision  of  the  same  section 
has  reference  to  a  Missouri  municipality. 
In  a  subsequent  section  of  the  same  article, 
it  is  provided  that  the  state  shall  not  con- 
tract any  debt  until  it  is  authorized  by  a 
vote  of  the  electors,  and,  in  another,  a  re- 


cemetery,  but  the  court  held  that  the  gen- 
eral statute  would  have  worked  an  exemp- 
tion in  the  absence  of  the  special  statute. 

And  in  State,  Newark,  Prosecutor,  v. 
Clinton  Twp.  49  N.  J.  L.  370,  8  Atl.  296, 
where  the  city  had  purchased  7  acres  of 
land  outside  the  city  for  the  purposes  of  a 
pauper  burial  ground,  fenced  off  2  acres 
for  that  purpose,  and  used  the  balance  for 
pecuniary  gain,  it  was  held  that  the  exemp- 
tion from  taxation  under  a  statute  exempt- 
ing burial  grounds  could  apply  only  to  the 
2  acres,  and  the  other  -5  acres  were  subject 
to  taxation. 

Under  art.  XII.  §  2,  Ohio  Constitution, 
which  reads:  "I^ws  shall  be  passed  taxing 
by  a  uniform  rule,  all  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint-stock  com- 
panies, or  otherwise,  and  also  all  real  and 
personal  property,  according  to  its  true 
value  in  money,  but  burying  grounds,  pub- 
lie  schoolhouses,  houses  used  exclusively 
for  public  worship,  institutions  of  purely 
public  charity,  public  property  used  exclu- 
sively for  any  public  purpose,  and  personal 
property  to  an  amount  not  exceeding  in 
value  $200  for  each  individual,  may  by  gen- 
eral laws  be  exempted  from  taxation;  but 
all  such  laws  shall  be  subjected  to  altera- 
tions and  repeal,  and  the  value  of  all  prop- 
erty, so  exempted,  shall  from  time  to  time 
be  ascertained  and  published,  as  may  be 
directed  by  law,"  a  statute  which  attempts 
to  exempt  publjc  property  not  used  for  a 
"public  purpose  exclusively"  is  void,  hence, 
it  was  held  in  Toledo  v.  Hosier,  10  Ohio  C. 
C.  257,  6  Ohio  C.  D.  590,  that  part  of  a 
city's  gas  works  from  which  it  derived 
profit,  located  outside  the  city,  is  taxable, 
notwithstanding  a  statute  which  in  terms 
would  exempt  such  property. 

But  a  theory  opposed  to  the  rule  stated, 
supra,  is  adopted  in  Newport  v.  Unity,  68 
K.  H.  587,  73  Am.  St.  Rep.  626,  44  Atl.  704, 
where  it  was  held  that  property  used  in 
connection  with  a  city's  water  system  (even 
though  it  be  conceded  that  it  was  being 
used  for  a  public  purpose) ;  if  located  in 
another  town,  is  not  included  in  a  statu- 
tory exemption  of  property  of  "the  state, 
county,  or  town."  The  court  said:  "ITie 
purpose  of  this  statute  of  exemption  was 
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to  avoid  the  assessment  and  collection  of 
a  tax  upon  the  property  of  a  town  used  for 
public  purposes  by  the  people  of  the  town, 
as  on  a  pound  or  town  house,  for  the  reason 
that  it  would  be  a  useless  and  unnecessary 
expense  and  trouble.  But  to  interpret 
this  statute  so  as  to  exempt  the  property  of 
a  town  used  for  public  purposes,  which 
is  situate  in  another  town,  is  to  extend 
the  exemption  beyond  the  reason  and  pur- 
pose of  the  statute.  To  thus  interpret  it 
would  be  to  give  it  a  meaning  which  would 
make  its  operation  unequal,  and  not  in 
accord  with  the  spirit  of  our  taxation  laws, 
which  are  based  upon  the  just  and  equal 
distribution  of  the  burden  of  public  taxes. 
It  is  not  to  be  presumed  that  it  was  the 
intention  of  the  legislature  to  accomplish 
so  unjust  a  result  as  to  deprive  one  town 
of  its  taxable  property  for  the  benefit  of 
another,  or  that  one  town  should  be  de- 
prived of  its  right  to  tax  property  within 
its  limits  which  was  used  for  public  pur- 
poses in  which  it  or  its  people  had  no  in- 
terest,* and  from  which  they  derive  no  bene- 
fit, and  which  were  beneficial  alone  to  some 
other  town  and  its  people.  This  doctrine 
carried  to  its  legitimate  conclusion  might 
practically  bankrupt  some  of  our  smaller 
towns  by  depriving  them  of  a  very  large 
portion  of  their  territory  upon  which  to 
exercise  the  power  of  taxation;  as,  for 
example,  suppose  the  late  Austin  Corbin 
had  given  to  the  town  of  Newport  his 
park,  situate  outside  the  limits  of  that 
town,  and  embracing  a  large  portion  of 
the  area  of  several  adjoining  towns.  It 
would  require  express  terms  to  warrant 
a  holding  that  one  town  can  invade  an- 
other and,  by  taking  a  portion  of  the  ter- 
ritory for  tneir  own  benefit,  whether  the 
purpose  be  in  a  legal  sense  public  or 
private,  subject  the  remaining  lands  of  such 
town  to  a  heavier  burden  of  taxation. 
There  is  no  competent  evidence  that  this 
was  the  intent  of  the  legislature,  but,  on 
the  contrary,  the  evidence  leads  to  the  con- 
clusion that  it  was  their  intention  to 
limit  the  exemption  to  property  of  the 
town  used  for  public  purposes  and  situate 
within  its  limits."  J.  W.  M. 
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fttriction  is  placed  on  the  state  in  regard 
to  borrowing  money,  while,  in  still  another, 
the  state  is  prohibited  from  carrying  on 
any  works  of  internal  improvement.  In 
none  of  these  provisions  is  the  name  of  the 
state  given;  but  who  would  claim  that  any 
other  state  than  Kansas  was  in  mind,  or 
that  these  sections  applied  to  any  other 
state  than  our  own.  The  provisions  of  both 
the  Constitution  and  the  statutes,  in  rela- 
tion to  exemption  from  taxation,  must  be 
understood  as  referring  to  Kansas  and  to 
the  counties,  municipalities,  and  families 
of  Kansas  over  which  it  has  power  of  visi- 
tation and  control. 

A  reference  is  made  to  Sumner  County  v. 
Wellington,  66  Kan.  690,  60  L.R.A.  850, 
97  Am.  St.  Rep.  396,  72  Pac  216,  as  hold- 
ing that  the  Constitution  contains  a  sweep- 
ing clause  which  absolutely  prohibits  the 
taxation  of  municipal  property,  regardless 
of  whether  the  municipality  is  foreign  or 
domestic  That  case  involved  the  right  to 
tax  the  waterworks  plant  of  a  city  of  the 
state,  and,  in  consonance  with  the  provi- 
sions of  the  Constitution  and  statutes,  it 
was  held  to  be  exempt,  and  the  language 
of  the  opinion  should  be  read  in  the  light 
of  the  question  that  was  being  treated. 
There  was  no  occasion  there  to  draw  dis- 
tinctions between  municipalities  of  this 
and  other  states,  and  it  probably  never  oc- 
curred t-o  anyone  concerned  in  the  case 
that  a  city  outside  of  the  state  might  claim 
that  the  Constitution  was  made  to  control 
it,  or  to  grant  it  immunity  from  taxation, 
if  it  .should  bring  its  property  within  tho 
state.  The  language  of  a  decision,  as  well 
as  of  a  statute  or  Constitution,  is  to  be 
understood  in  the  sense  which  will  best 
harmonize  with  the  subject  under  consid- 
eration, the  occasion,  and  the  object  to  be 
accomplished.  Griffith  v.  Carter,  8  Kan. 
665;  State  v.  Bancroft,  22  Kan.  170;  End- 
lich.  Interpretation  of  Statutes,  §  73. 

In  State  v.  Smiley,  65  Kan.  240,  67  L.R.A. 
903,  69  Pac.  199,  it  was  held:  "The  gen- 
eral language  of  statutes  will  be  limited 
to  such  persons  and  subjects  as  it  is  reason- 
able to  presume  the  legislature  intended 
it  should  apply."  Syl.  f  1.  And  it  was 
further  said:  "Throughout  the  entire  his- 
tory of  English  and  American  law,  the 
courts  have  been  ruling  that  the  general 
words  of  statutes  were  to  be  restrained  in 
import  and  application  whenever  the  taking 
of  them  in  a  literal  sense  would  lead  to  ab- 
surd or  hurtful  consequences,  and  the  same 
is  true  under  the  American  system  of  writ- 
ten Constitutions,  whenever  the  taking  of 
general  words  in  their  full  signification 
would  expose  them  to  conflict  with  the  or- 
ganic law."    p.  249. 

Again,  provisions  giving  immunity  from 
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taxation  are  to  be  strictly  construed,  and 
anyone  claiming  that  he  should  escape  his 
share  of  the  public  burden  must  show  a 
clear  and  express  constitutional  or  statu- 
tory exemption.  The  exemption  will  not 
be  sustained  unless  it  is  given  by  Constitu- 
tion or  statute  in  clear  and  unambiguous 
language,  and  appears  to  be  indisputably 
within  the  legislative  intention.  Washburn 
College  V.  Shawnee  County,  8  Kan.  344; 
Ottawa  University  v.  Franklin  County,  48 
Kan.  460,  29  Pac.  599;  State  ex  rel.  Taggart 
V.  Holcomb,  81  Kan.  879,  28  L.R.A.(N.S.) 
251,  106  Pac.  1030.  When  this  rule  of  in- 
terpretation is  applied,  it  is  quite  clear 
that  the  exemption  of  the  property  of  a  for- 
eign municipality  was  not  within  the  con- 
templation of  either  the  Constitution  or 
the  statute. 

When  the  interpleader  purchased  and 
proceeded  to  operate  a  water  plant,  it  was 
acting  in  its  proprietary,  and  not  in  its 
governmental,  capacity.  It  has  been  said: 
"Contracts  on  the  part  of  a  municipality 
for  the  supply  to  the  municipality  and  to 
its  citizens  of  water  and  light  are  not  made 
in  the  exercise  of  the  governmental  powers 
vested  in  the  municipal  council,  but  of  its 
proprietary  or  business  powers.  It  is  act- 
ing for  the  private  benefit  of  itself  and  its 
inhabitants,  and  its  contracts  of  that 
character  are  governed  by  the  same  rules 
that  govern  contracts  of  private  individuals 
and  corporations."  Little  Falls  Electric  &. 
Water  Co.  v.  Little  Falls  (C.  C.)  102  Fed, 
662,  page  664.  See  also  Illinois  Trust  & 
Sav.  Bank  v.  Arkansas  City,  40  U.  S.  App. 
257,  76  Fed.  271,  34  L.  R.  A.  518,  22  C.  C. 
A.  171. 

It  was  in  this  capacity  that  the  inter- 
pleader came  into  Kansas,  and,  in  the 
absence  of  a  specific  grant  by  the  legisla- 
ture, it  has  no  other  or  greater  rights  than 
a  private  corporation  engaged  in  the  same 
business.  It  is  part  of  a  sovereignty,  it 
is  true;  but  its  powers  cannot  be  exercised 
in  Kansas.  As  already  stated,  a  state  of 
the  Union  is  only  sovereign  in  its  own  terri- 
tory. In  the  relations  between  the  several 
states,  they  are  treated  as  foreign  to  each 
other,  and  the  laws  of  one  are  without 
force  in  the  territory  of  another.  Hanley 
V.  Donoghue,  116  U.  S.  1,  29  L.  ed.  535,  6 
Sup.  Ct.  Rep.  242.  When  a  state,  or  any 
of  its  municipalities,  comes  within  the 
boundaries  of  another  state,  it  does  not 
carry  with  it  any  of  the  attributes  of 
sovereignty,  and  is  subject  to  the  laws  of 
such  other  state  the  same  as  any  other 
proprietor.  In  Bank  of  United  States  v. 
Planters'  Bank,  9  Wheat,  904,  6  L.  ed.  244, 
a  question  arose  as  to  whether  a  state 
which  had  become  a  member  of  a  business 
corporal  ion   carried   its   sovereign   preroga- 
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tives  with  it  into  another  state,  and  the 
court  said:  "It  is,  we  think,  a  sound  prin- 
ciple that,  when  a  government  becomes  a 
partner  in  any  trading  company,  it  devests 
itself,  so  far  as  concerns  iUxe  transactions 
of  that  company,  of  its  sovereign  character, 
snd  takes  that  of  a  private  citizen.  Instead 
of  conununicating  to  the  company  its  priv- 
ileges and  prerogatives,  it  descends  to  a 
level  with  those  with  whom  it  associates 
itself,  and  takes  the  character  which  be- 
longs to  its  associates,  and  to  the  business 
which  Ib  to  be  transacted."  p.  907. 

The  same  principle  was  stated  by  Chief 
Justice  Marshall  in  1829  in  Bank  of  United 
SUtes  V.  M'Kenzie,  2  Brock.  393,  Fed.  Cas. 
No.  927,  where  it  was  said  to  be  "a  well- 
settled  principle  that,  where  a  sovereign 
becomes  a  member  of  a  trading  company, 
it  devests  itself,  with  reference  to  the  trans- 
actions of  the  company,  of  the  prerogatives 
of  sovereignty,  and  assumes  the  character 
of  a  private  citizen."  Syl.  f  4.  See  also 
United  States  v.  Buford,  3  Pet.  30,  7  L.  ed. 
691;  Briscoe  v.  Bank  of  Commonwealth,  11 
Pet  324,  9  L.  ed.  735;  Harrington  v.  Bank 
of  Alabama,  13  How.  12,  14  L.  ed.  30; 
Corran  v.  Arkansas,  15  How.  304,  14  L. 
ed.  705;  Angell,  Limitations,  6tb  ed.  §  41. 

The  supreme  court  of  Pennsylvania  in 
Susquehanna  Canal  Co.  v.  Com.  72  Pa. 
72,  decided  that  the  property  of  one  state 
found  in  another  was  subject  to  taxation 
by  the  state  in  which  it  was  located,  and 
some  portions  of  the  opinion  bear  closely 
on  the  question  involved  here.  It  was 
aaid:  "The  only  new  and  undecided  point 
in  the  case  arises  on  the  money  due  to 
the  state  of  Maryland.  Is  that  subject 
to  taxation  by  our  laws?  We  cannot 
doubt  the  power  of  our  legislature  to  tax 
the  property  of  another  state  situated 
within  Pennsylvania,  or  choses  in  action, 
bonds,  or  other  claims, — a  lien  on  prop- 
erty protected  by  our  laws  or  where  they 
must  be  invoked  to  coerce  payment  of  the 
debt  The  only  question  is:  Do  the  laws 
embrace  the  bonds  due  to  a  sovereign  state? 
It  may  be  conceded  that  here,  as  in  England, 
laws  which  speak  in  general  of  inferior  per- 
eons  cannot  properly  be  applied  to  su- 
periors. Those  which  speak  of  the  subject 
do  not  embrace  the  sovereign;  or  of  the 
people  do  not  include  the  state.  It  is  well 
settled,  however,  that  the  statute  may,  by 
express  words,  extend  to  the  state,  and 
where  it  does  so  it  is  binding.  The  statute 
of  limitations  in  general  will  not  bar  the 
sovereign,  yet  it  may  be  and  often  is  made 
so  to  do,  both  here  and  in  England;  and 
this  either  by  express  words  or  necessary 
implication.  It  has  also  been  held  that 
where  an  act  of  Parliament  is  made  for  the 
public  good,  the  advancement  of  religion 
ML.RJL(N.8.) 


or  justice,  or  to  prevent  injury  and  wrong, 
the  King  shall  be  bound  by  such  act, 
though  not  particularly  named  therein. 
Willion  V.  Berkley,  Plowd.  236,  237;  Mag- 
dalen College  Case,  11  Coke,  68;  Case  of 
Ecclesiastical  Persons,  5  Coke,  14;  Case 
of  a  Fine  Levied  by  the  King  Tenant  in 
Tail,  7  Coke,  32;  8  Bouvier's  Bacon,  Abr. 
title  Prerogatives,  p.  92.  Laws  imposing 
taxes  would  rarely  be  applied  to  property 
solely  owned  by  the  state,  for  the  same 
hand  would  both  pay  and  receive.  This 
could  not  apply  to  the  property  of  another 
state  foimd  in  this,  for  the  recipient  would 
be  different  from  the  person  paying.  It 
is  questionable  whether  any  other  sovereign 
can  claim  exemption  from  the  laws  of  the 
state  which  enacts  them.  If  another  state 
or  foreign  sovereign  sues  to  collect  its 
debts  in  our  courts,  it  cannot  claim  immuni- 
ty from  the  operation  of  the  statute  of 
limitations.  The  doctrine  of  nullum 
tempus,  etc.,  only  runs  in  favor  of  the  local, 
not  the  foreign,  sovereign.  It  may  be  as- 
sumed as  a  settled  principle  that,  when  a 
sovereign  becomes  a  member  of  a  trading 
company,  he  devests  himself,  with  reference 
to  the  transactions  of  the  company,  of 
the  prerogatives  of  sovereignty,  and  assumes 
the  character  of  a  private  citizen.  .  .  . 
If  the  state  of  Maryland  owned  land  in 
Pennsylvania,  the  power  of  the  latter  state 
to  tax  it  could  not  be  questioned;  in  fact, 
it  would  be  taxable  by  our  general  laws. 
Why  will  not  the  same  doctrine  apply  as 
to  its  goods  or  choses  in  action?  The  ability 
to  collect  the  latter  depends  on  our  laws, — 
resort  must  be  had  to  our  courts  to  obtain 
redress  for  nonpayment.  We  protect  the 
property  to  which  that  state  must  look 
for  security  of  its  debt.  The  loan  is  to 
the  corporation  created  by  this  state,  re- 
ceiving its  powers  and  franchises  from 
Pennsylvania,  and  why  shall  not  the  debt 
of  that  state  be  taxed  as  well  as  that  due  to 
a  foreign  subject,  which  has  often  been 
decided  to  come  within  our  tax  laws?  The 
state  of  Maryland  becomes  a  lender  of 
money,  trades  and  deals  with  a  Pennsyl- 
vania corporation,  brings  itself  thereby 
down  to  the  level  of  a  private  individual, 
and  its  debt  must  bear  the  same  burdens." 
Pages  75-77. 

And  so  it  may  be  said  here  that,  when 
a  city  of  the  state  of  Missouri  comes  into 
Kansas,  it  comes  as  a  private  party,  and 
brings  with  it  none  of  the  prerogatives  of 
sovereignty.  The  general  rule  is  that  all 
property  not  expressly  exempted  is  taxable, 
and  the  fact  that  the  state  does  not  tax  it- 
self and  its  municipalities  to  obtain  revenue 
for  itself  is  no  reason  why  a  foreign  munic- 
ipality, who  is  here  in  the  capacity  of  a 
private  proprietor,  and  whose  property  re- 
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ceiveB  protection  from  the  state,  should 
contribute  nothing  toward  that  protection, 
or  should  escape  paying  the  taxes  imposed 
upon  other  owners  of  property.  It  is  clear 
that  the  exemptions  from  taxation  pro- 
vided for  the  state,  and  for  cities  and  munic- 
ipalities of  the  state,  are  only  declaratory 
of  the  immunity  that  would  be  granted 
on  fundamental  principles  of  government, 
and  that  the  cities  and  municipalities  re- 
ferred to  in  the  statute  and  Constitution 
are  those  of  our  own  state. 

The  fact  that  municipalities  of  another 
state,  which  become  proprietors  in  Kansas, 
are  not  accorded  exemption  from  taxation, 
is  no  basis  for  the  claim  that  the  inter- 
pleader is  denied  the  equal  protection  of 
the  laws,  or  deprived  of  property  without 
due  process  of  law,  in  violation  of  the  Fed- 
eral Constitution. 

The  peremptory  writ  of  mandamus  will 
be  issued  in  accordance  with  the  prayer  of 
plaintiffs'  petition. 

Petition  for  rehearing  denied. 

Petition  for  writ  of  certiorari  dismissed 
by  the  Supreme  Court  of  the  United  States, 
October  28,  1912,  in  226  U.  S.  599,  67  L. 
ed.  375,  33  Sup.  Ct.  Rep.  112. 
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COMMONWEALTH   OF   KENTUCKY, 

Appt., 

V. 

THOMAS  ALLEN. 

'(—  Ky.  —,  162  S.  W.  116.) 

Ball  —  indictment  —  failure  to  require 
new  bond  —  liability  of  surety. 

1.  A  surety  on  a  bail  bond  is  not  released 


from  liability  thereon  after  the  indictment 
of  his  principal,  by  the  failure  of  the  court 
to  take  a  new  bond  or  to  direct  that  the 
principal  shall  stand  under  his  former  bond, 
since  the  provisions  of  the  statute  that, 
upon  an  indictment  being  found,  the  court, 
if  the  defendant  be  on  bail,  may  order  a 
bench  warrant  to  issue,  or  commit  him  to 
custodv  and  fix  the  amount  of  bail  to  be 
given  by  him,  leave  the  action  to  be  taken 
within  the  discretion  of  the  court. 

Sjime  — •  terms  of  obligation. 

2.  A  surety  on  a  bail  bond  who  cove- 
nants that  his  principal  shall  appear  be- 
fore the  grand  jury  to  answer  the  charge 
against  him,  and  shall  at  all  times  render 
himself  amenable  to  the  orders  and  procesA 
of  the  court  in  the  prosecution  of  said 
charge,  and  if  convicted  shall  render  him- 
self in  execution  thereof,— continues  bound 
after  indictment  for  the  future  appearance 
of  his  principal,  until  the  court  requires  a 
different  bond,  or  his  liability  is  terminated 
by  surrendering  his  principal  to  the  au- 
thorities. 

Same  —  effect  of  insanity  of  principaL 

3.  The  insanity  and  disappearance  of  his 
principal  do  not  release  the  surety  on  a 
bail  bond. 

(January  16,  1914.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for 
Shelby  County  in  favor  of  the  surety  in 
a  proceeding  for  the  forfeiture  of  a  bail 
bond.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cliarles  H.  San  ford,  James 
Garnett,  Attorney  General,  and  C.  H. 
Morris,  Assistant  Attorney  General,  for 
appellant : 

If  the  bail  permits  the  principal  to  go 
into  another  state,  and  he  is  arrested  there 
by  the  authorities  of  the  other  state,  and  is 


Note,  —  Liability  of  hail  where  prind' 
pal  fails  to  appear  from  no  fault  of 
his  oum. 

This  note  is  supplementary  to  notes  cov- 
ering the  same  subject  attached  to  Hargis 
V.  Beglev,  23  L.R.A.(N.S.)  136,  and  State 
V.  Funk,  30  L.R.A.(N.S.)   211. 

It  will  be  noticed  that  in  the  note  in  23 
L.R.A.(N.S.)  it  wafl  stated  that  sureties 
will  not  be  liable  where  the  principal  sub- 
sequently appears  and  shows  that  his  non- 
appearance was  caused  by  his  sickness, — 
citing  Texas  cases. 

In  Hoi  ley  v.  State,  —  Tex.  Crim.  Rep. 
— ,  157  S.  W.  937,  it  was  held  that  where, 
by  statute,  sureties  are  exonerated  from 
liability  if  the  principal  is  prevented  from 
appearing  by  renBon  of  sickness,  such  de- 
fense, to  be  available,  must  be  pleaded. 

The  question  of  the  credibility  and  suffi- 
ciency of  the  evidence  as  to  sickness  ex- 
cusing the  principal's  failure  to  appear  pur- 
suant to  the  condition  of  the  bail  bond  ia 
50  L.R.A.(N.S.) 


one  for  the  trial  court,  upon  the  return  of 
an  order  to  show  cause  why  a  conditional 
judgment  entered  against  the  obligors 
should  not  be  made  absolute,  under  a  rtat- 
ute  providing  that,  if  the  defendants  ap- 
pear and  show  sufficient  cause  for  default, 
to  be  determined  by  the  court,  the  condi- 
tional judgment  may  be  set  aside;  but  if 
the  excuse  is  not  sufficient,  or  if  they  fail 
to  appear,  the  judgment  must  be  made  abso- 
lute. Carson  v.  State,  5  Ala.  App.  280,  .59 
So.  718;  5  Ala.  App.  283,  59  So.  719;  5 
Ala.  App.  194,  69  So.  720.  In  these  cases 
the  appellate  court  refused  to  disturb  the 
finding  of  the  trial  court  against  the  obli- 
gors, the  only  evidence  of  the  principal's 
sickness  being  his  own  testimony,  the  tes- 
timony of  oUier  witnesses  that  he  looked 
sick,  and  what  purported  to  be  a  physician's 
certificate  dated  four  days  after  appear- 
ance day,  it  appearing  that  the  principal 
left  the  state  a  few  days  before  appearance 
day. 
If,  by  illness  or  accident,  a  defendant  is 
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thuB  prevented  from  appearing  for  trial, 
this  is  DO  excuse  for  the  surety,  and  he  is 
liable  under  his  bond. 

Taylor  v.  Taintor,  16  Wall.  366,  21  L.  ed. 
287;  Y'arbrough  v.  Com.  89  Ky.  151,  25 
Am.  St.  Rep.  524,  12  S.  W.  143. 

It  was  incumbent  on  the  bail  to  have 
notified  the  proper  officer  that  the  defend- 
ant. Will  Allen,  was  of  unsound  mind,  and 
either  have  him  placed  in  custody,  or  have 
an  inquest  held  and  have  him  put  in  the 
lunatic  asylum. 

Weddington  v.  Com.  79  Ky.  682;  Al- 
fuire  V.  Com.  3  B.  Mon.  349. 

Messrs.  P.  J.  Beard  and  George  Ij. 
Pickett  also  for  appellant. 

Mr.  E.  B.  Beard,  for  appellee: 

The  surety  is  released  for  the  failure  of 
the  principal  to  appear,  when  that  failure 
ii  caused  either  by  the  act  of  God  or  by  the  I 
act  of  the  law. 

Com.  V.  Fleming,  16  Ky.  L.  Rep.  491; 
Wood  V.  Com.  17  Ky.  L.  Rep.  1076,  33  S. 
W,  729. 

Messrs.  Edwards,  Ogden,  &  Peak  and 
Holland  A  Davis  also  for  appellee. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

J.  Will  Allen  was  arrested  in  December, 
1910,  on  a  warrant  charging  him  with 
grand   larceny.     Upon    an   examination   in 


the  county  court  he  was  held  to  answer 
said  charge  before  the  grand  jury,  and 
executed  a  bond  in  the  sum  of  $500,  with 
Tliomas  Allen  as  his  surety,  for  his  appear- 
ance before  the  grand  jury  at  the  January 
term,  1911,  of  the  Shelby  circuit  court.  At 
that  term  the  grand  jury  returned  an  in- 
dictment against  Allen  for  grand  larceny. 
The  record  fails  to  show  that  any  order  was 
made  at  the  January  term,  either  upon  the 
subject  of  the  return  of  the  indictment  by 
the  grand  jury,  or  upon  the  subject  of  bail. 
At  the  May  term,  1911,  an  agreed  order 
was  entered,  continuing  the  case  to  the  next 
term,  the  '^defendant  to  remain  on  the  same 
bond  as  heretofore."  At  the  September 
term,  1911,  the  case  was  again  continued  up- 
on the  motion  of  the  commonwealth  to  the 
January  term,  1912,  of  the  court,  the  "de- 
fendant to  remain  on  the  same  bond  as 
heretofore."  On  the  night  of  December  17, 
1911,  Allen  disappeared,  and  has  not  been 
heard  of  since.  At  the  January  term,  1912, 
his  bond  was  forfeited,  a  bench  warrant  was 
issued  for  his  arrest,  and  the  case  continued 
to  the  May  term.  Subsequently  a  summons 
was  issued  against  appellee,  Thomas  Allen, 
the  surety  in  the  bond  executed  in  the 
county  court,  to  show  cause  why  judgment 
should  not  be  rendered  against  him  for  $500, 
the  amount  called  for  by  the  bond.     In  his 


prevented  from  attending  court,  his  recog- 
nizors should  be  relieved  from  liability; 
but  such  excuse  is  only  available  during 
the  term  of  court  at  which  the  forfeiture 
is  taken,  upon  an  application  for  discharge 
therefrom  as  contemplated  by  statute;  and 
is  not  available  as  a  defense  in  an  action 
in  the  district  court  upon  the  bail  bond 
being  declared  forfeited  bv  the  county 
court.  State  v.  Hines,  37  Okla.  198,  131 
Pac.  688;  State  v.  Hines,  —  Okla.  — ,  130 
Pac.  592. 

And  in  an  action  on  bail  bond  duly  de- 
clared forfeited  by  a  court  having  jurisdic- 
tion of  the  criminal  action,  sickness  of  prin- 
cipal on  the  day  of  forfeiture  constitutes  no 
defense  a^inst  either  the  liability  of  the 
sureties  or  ef  the  principal.    Ibid. 

In  the  former  case  the  court  said  that  it 
had  "no  hesitancv  in  saying  that  in  the 
call  of  a  criminal  case,  either  for  hearing, 
arraignment,  trial,  or  judgment,  or  upon 
any  other  occasion  when  his  presence  in 
conrt  may  be  lawfully  required,  if  a  de- 
fendant, on  account  of  illness,  is  unable  to 
be  present,  and  such  fact  is  made  to  satis- 
factorily appear,  it  would  be  either  error 
or  an  abuse  of  discretion  to  refuse  either 
to  pass  the  case  or  grant  a  continuance,  or 
upon  sufficient  showing  to  vacate  and  set 
aside  the  order  of  forfeiture.  If,  by  illness 
or  accident,  a  defendant  is  prevented  from 
attending  court,  his  recognizors  should  be 
relieved  from  liability  on  account  thereof. 
Bat  this  contemplates  that  the  relief  sought 
be  presented  at  the  proper  time,  and  in 
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the  proper  court;  otherwise,  as  in  all  other 
cases,  the  judgment  of  forfeiture  would 
become  final.  In  such  cases  the  sureties 
must  take  timely  notice  of  the  fact  of  the 
default  of  their  principal.  They  have  volun- 
tarily become  his  jailers,  .  .  .  and  if, 
by  reason  of  illness  or  unavoidable  casual- 
ty, their  principal  has  been  prevented  from 
being  present  at  court,  it  is  their  duty  to 
see  to  it  that  excuse  be  rendered  at  the 
same  term  of  the  court  at  which  the  for- 
feiture was  taken." 

And  death  of  principal  is  no  defense  to 
suit  on  forfeiture  bail  bond,  where  virtually 
all  the  testimony  offered  to  prove  the  death 
is  hearsay.  Heiman  v.  State, . —  Tex.  Crim. 
Wep.  — ,  158  S.  W.  276. 

Nor  is  a  letter  received  by  the  surety 
from  his  principal,  stating  that  he  was  sick, 
but  expressing  willingness  to  come  to  trial, 
with  the  further  testimony  that  he  had  not 
been  heard  of  for  two  years,  evidence  of 
such  force  and  cogency  as  to  present  the 
issue  of  death.    Ibid. 

In  Edwards  v.  Hennepin  County,  116 
Minn.  101,  133  N.  W.  469,  it  was  held  that 
forfeiture  of  cash  bail  was  properly  vacated 
where  the  failure  of  appearance  was  due  to 
the  fact  that  while  plaintiff  was  awaiting 
trial  he  was  taken  into  custody  and  sen- 
tenced to  the  reformatory  for  violating  his 
parole  on  a  former  sentence. 

As  to  taking  accused  into  custody  as 
release  of  suretv,  see  note  to  Com.  v. 
Skaggs,  44  L.R.A.'(N.S.)  1064.        J.  H.  B. 
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response  to  the  rule  appellee  presented  three 
defenses:  (1)  That  he  signed  the  bond  in 
the  county  court  for  the  appearance  of  his 
principal  at  the  January  term,  1911,  of  the 
circuit  court;  that  his  said  principal  did 
so  appear,  and  that  the  surety  never  con- 
sented to  thereafter  remain  bound  on  the 
bond  executed  before  the  county  judge; 
(2)  that  Will  Allen,  the  principal  in  the 
bond,  had  died;  and  (3)  that  Will  Allen 
was  insane  at  the  time  of  his  disappearance, 
and  had  been  insane  for  many  months  prior 
thereto.  The  circuit  court  sustained  a  de- 
murrer to  the  first  and  second  paragraphs 
of  the  response;  and,  a  trial  upon  the  issue 
raised  by  the  third  paragraph  having  result- 
ed in  a  judgment  for  the  surety,  the  com- 
mon wealth  appeals. 

The  circuit  court  was  of  opinion  that  the 
proof  did  not  show  that  Allen  was  dead ;  but 
that  it  did  show  he  was  insane  at  the  time  of 
his  disappearance.  Allen  left  the  state  with- 
out telling  anyone  of  his  intention  of  leaving, 
and  in  such  a  way  and  under  circumstances 
that  fully  justified  the  conclusion  reached 
by  the  circuit  court.  Treating  those  find- 
ings of  fact  as  established,  it  becomes  neces- 
sary to  consider  only  the  first  and  third 
defenses  presented  by  the  response. 

1.  Was  the  surety  bound  upon  the  county 
court  bond  after  the  principal  in  the  bond  had 
been  indicted  by  the  grand  jury,  and  without 
the  execution  of  a  new  bond  in  the  circuit 
court?  By  their  bond  executed  in  the  county 
court,  the  principal  and  his  bail  covenanted 
"that  the  above-named  J.  Wm.  Allen  should 
appear  in  the  circuit  court  on  the  1st  day 
of  its  next  January  term,  to  answer  said 
charge,  and  should  at  all  times  render 
himself  amenable  to  the  orders  and  process 
of  said  court  in  the  prosecution  of  said 
charge,  and  if  convicted  should  render  him- 
self in  execution  thereof;  or  if  he  should 
fail  to  perform  either  of  these  conditions, 
we  will  pay  to  the  commonwealth  of  Ken- 
tucky the  sum  of  $500.''  Section  141  of 
the  Criminal .  Code  of  Practice  provides  as 
follows:  "Upon  an  indictment  being  found, 
if  the  defendant  be  not  in  custody  nor  on 
bail,  the  court  shall  forthwith  make  an 
order  for  process  to  be  issued  thereon, 
designating  whether  it  shall  be  for  arresting 
or  summoning  the  defendant;  and  if  for 
arresting  the  defendant,  and  the  offense 
charged  be  bailable,  the  sum  in  which  he 
may  be  admitted  to  bail  shall  be  fixed.  If 
ho  be  on  bail  the  court  may  order  a  bench 
warrant  to  issue,  or  commit  him  to  custody, 
and  fix  the  amount  of  bail  to  be  given  by 
him."  It  will  be  noticed  that  the  last  clause 
of  the  section  just  quoted  does  not  make  it 
compulsory  upon  the  circuit  court  to  order 
a  bench  warrant,  or  commit  the  defendant 
to  custody  and  fix  the  amount  of  bail  to  be 
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given  by  him,  if  he  be  already  on  bail;  on 
the  contrary,  it  is  discretionary  with  the 
circuit  court  to  take  such  action.  We  have 
repeatedly  held  that  the  term  "may,"  when 
used  in  this  way,  is  not  to  be  construed  as 
meaning  "must,"  but  leaves  the  contem- 
plated action  within  the  sound  discretion  of 
the  court.  Com.  v.  Swager,  108  Ky.  579, 
67  S.  W.  10;  Com.  v.  Bray,  123  Ky.  339, 
96  8.  W.  522.  If  the  circuit  court  is  satis- 
fied with  the  bond  given  in  the  examining 
court,  it  may  let  the  defendant  remain  on 
the  bail  so  given.  The  circuit  court  might, 
however,  be  of  opinion  that  the  amount  of 
the  bail  taken  in  the  examining  court  was 
insufiicient,  and  in  such  a  case  it  would  be 
its  duty  to  increase  the  bail  and  commit 
the  defendant  to  custody  until  the  larger 
bond  is  given.  In  the  case  at  bar,  however, 
the  circuit  court  made  no  order  varying  the 
bond  required  by  and  given  in  the  county 
court,  and  this  had  the  effect  of  leaving  th« 
prisoner  stand  upon  the  covenants  of  his 
bond  there  executed;  and  the  failure  of  llio 
oircuit  court  to  take  a  new  bond,  or  to  direr* l 
that  the  defendant  should  stand  under  his 
former  bond,  did  not  release  the  bail  from 
his  obligation. 

Neither  was  it  necessary  for  the  bail  to 
agree  that  he  should  be  bound  upon  the 
county  court  bond  after  the  indictment  and 
appearance  of  the  accused  in  the  circuit 
court,  since  the  law  held  him  bound  unless 
the  circuit  court  required  a  different  bond, 
as  provided  by  §  141  of  the  Criminal  Code, 
supra. 

Furthermore,  a  method  of  releasing  the 
bail  is  expressly  provided  by  §  86  of  the 
Criminal  Code,  as  follows:  "At  any  time 
before  the  forfeiture  of  their  bond,  the  bail 
may  surrender  the  defendant,  or  the  defend- 
ant may  surrender  himself  to  the  jailer  of 
the  county  in  which  the  prosecution  is  pend- 
ing, but  the  surrender  must  be  accompanied 
with  a  certified  copy  of  the  bail  bond  to  be 
delivered  to  the  jailer,  who  must  detain 
the  defendant  in  custody  thereon  as  upon 
a  commitment,  and  give  a  written  acknowl- 
edgment of  the  surrender;  and  the  bail 
shall  thereupon  be  exonerated." 

Under  the  covenants  of  the  county  court 
bond,  the  bail  was  bound  for  the  future  ap- 
pearance of  the  defendant,  until  the  circuit 
court  should  require  a  different  bond,  or  the 
bail  should  surrender  the  accused  in  the 
manner  prescribed  by  §  181  of  the  Criminal 
Code.  Yarbrough  v.  Com.  89  Ky.  153,  25 
Am.  St.  Rep.  624,  12  S.  W.  143. 

The  circuit  court  properly  sustained  a  de- 
murrer to  the  first  paragraph  of  the  re- 
sponse. 

2.  Did  the  insanity  and  disappearance 
of  the  defendant  release  the  surety?  Appel- 
lee insists  that  he  i«  released  because  the 
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failure  of  the  principal  in  the  bond  to  ap- 
pear was  caused  by  the  act  of  Qod;  and  in 
support  of  this  contention  he  relies  upon 
Com.  V.  Fleming,  15  Ky.  L.  Rep.  491,  and 
Wood  V.  Com.  17  Ky.  L.  Rep.  1076,  33  S. 
W.  729.  But  in  both  of  those  cases  the 
defendant  bad  been  adjudged  a  lunatic  by 
a  court  of  competent  jurisdiction;  and  In 
the  Wood  Case  the  defendant  was  actually 
confined  in  the  asylum  at  the  time  his  bond 
was  forfeited.  In  that  case  the  court  said: 
'*llie  lunatic  was  held  by  the  state  as  such, 
and  in  charge  of  an  officer  refusing  to  de- 
liver him  up,  and  the  penalty  should  not 
have  been  enforced  against  the  bail  in  such 
a  slate  of  case,  as  was  held  by  this  court 
in  the  eases  of  Alguire  ▼.  Com.  3  B.  Mon. 
349,  and  Kirby  t.  Com.  1  Bush,  113.'* 

In  the  Fleming  Case,  the  defendant  made 
his  escape  while  being  conveyed  to  the  asy- 
lum by  the  officer  having  him  in  charge; 
and,  in  releasing  his  surety,  the  superior 
court  said :  "In  the  case  before  us  the  prin- 
cipal's appearance  was  prevented  by  the 
act  of  the  commonwealth,  superinduced  by 
the  act  of  God.  In  the  interest  of  its  citi- 
zens the  commonwealth  saw  fit  to  have  the 
accused  confined  in  an  asyluuL  This  was, 
perhaps,  as  much  for  the  security  of  other 
citizens  of  the  state  as  it  was  for  the  safe- 
keeping of  the  lunatic  himself.  When  the 
accused  was  thus  confined  he  was  beyond 
the  reach  of  the  supervision  of  his  sureties. 
They  were  powerless  to  take  his  body  and 
present  it  to  the  court.  He  was,  to  use  an 
old  legal  phrase,  civilly  dead.  His  respon- 
sibilities as  a  man  had  for  the  time  being, 
ceased." 

In  Taylor  v.  Taintor,  16  Wall.  366,  21  L. 
ed.  287,  the  court  said  that  when  bail  is 
given  the  principal  is  regarded  as  delivered 
to  the  custody  of  his  sureties. 

And  ia  Yarbrough  v.  Com.  89  Ky.  151, 
25  Am.  St.  Rep.  524,  12  S.  W.  143,  this  court 
said:  '^t  is  no  defense  to  a  proceeding 
upon  a  forfeited  bail  bond  that,  at  the  time 
of  the  forfeiture,  tlie  accused  was  confined 
in  prison  in  another  state  for  a  crime  there 
committed,  he  having  voluntarily  left  this 
state  while  out  on  bail."  The  decision  was 
rested  upon  the  ground  that  the  bail,  having 
the  virtual  custody  of  the  accused,  might 
have  prevented  his  departure  from  the  state 
by  a  surrender  of  him  at  any  time. 

This  rule  has  ever  been  the  law  in  this 
oountry  and  in  England.  In  treating  of 
mainprise  and  of  bail.  Pollock  &  Maitland, 
in  their  History  of  English  Laws,  say: 
There  was  some  difference  between  these 
two  institutions,  but  at  an  early  time  it 
became  obscure.  Bail  implied  a  more  strin- 
gent, mainprise  a  lazsr,  degree  of  respon- 
sibility. English,  Norman,  and  French  tra- 
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dition  seem  all  to  point  to  an  ancient  and 
extremely  rigorous  form  of  suretyship  or 
hostageship,  which  would  have  rendered  the 
surety  liable  to  suffer  the  punishment  that 
was  hanging  over  the  head  of  the  released 
prisoner.  In  Normandy  these  sureties  are 
compared  to  jailers,  and  a  striking  phrase 
speaks  of  them  as  'the  duke's  living  prison.' 
In  England  whea  there  is  a  release  on  bail, 
the  sureties  are  often  said  to  be  bound  cor- 
pus pro  oorpore."  Vol.  2,  p.  589.  The  bail 
being  thus  bound  for  the  production  of  his 
principal,  he  can  excuse  himself  for  a  fail- 
ure to  do  so  only  upon  showing  that  his 
principal,  if  living,  is  in  the  custody  of  the 
slate,  and  therefore  beyond  the  control  of 
the  bail.  If  he  permits  his  principal  to  es- 
cape beyond  the  jurisdiction  of  the  court, 
he  takes  the  responsibility;  and,  being  in 
law  the  custodian  of  the  principal,  the  bail 
must  produce  him  either  for  trial  or  for 
surrender,  as  provided  by  the  statute. 

In  holding  that  the  appellee  was  released 
by  the  insanity  of  his  principal,  we  are  of 
opinion  the  circuit  court  was  in  error. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings. 


MINNESOTA  SUPREME  COURT. 

RE  PROCEEDINGS  TO  ENFORCE  COL- 
LECTION  OF  PERSONAL  PROPERTY 
TAXES  WITHIN  THE  COUNTY  OF  ST. 
LOUIS. 

STATE  OF  MINNESOTA,  Respt., 

V. 

8.  A.  MoPHAIL,  Appt. 

< 

(124  Minn.  398,  145  N.  W.  108.) 

Board  of  Trade  —  membership  —  prop- 
erty. 

1.  A  membership  in  the  Duluth  Board  of 
Trade  is  property. 

Tax  —  membership  in  Board  of  Trade. 

2.  It  is  property  which  the  legislature, 
under  the  Constitution  of  the  state,  might 
by  appropriate  laws  tax. 

Same  —  statute  —  construction. 

3.  Rev.  Laws  1905,  §  794,  providing 
that  all  real  and  personal  property  in  this 
state  and  all  personal  property  ox  persons 
residing  therein,  except  exempt  property, 
is  taxable,  means  that  all  personal  prop- 
erty of  whatever  nature  not  exempt  from 

Headnotes  by  BuiVN,  J. 

■ 

tfote,  —  Meniberahip  in  hoard  of  trade 
or  exchange  as  subject  of  taxation. 

As  to  whether  a  seat  on  an  exchange  is 
an  asset  in  bankruptcy,  see  the  note  to  Re 
Gre^orv,  27  L.R.A.(N.S.)  613. 

While  each  of  the  few  cases  involving 
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taxation  shall  pay  taxes.  Under  this  section 
a  membership  in  the  Duluth  Board  of 
Trade  was  properly  taxed  as  personal  prop- 
erty of  the  member. 

Same  —  failure  to  name  property. 

4.  Rev.  Laws  1905,  §  797,  providing  that 
"personal  property  shall  be  construed  to  in- 
clude," and  naming  eleven  classes  of  prop- 
erty, does  not  exempt  from  taxation,  or 
render  not  subject  to  taxation,  personal 
pioperty  not  included  within  any  of  the 
classes  named. 

Statute  —  practical  construction. 

5.  There  has  been  bo  such  settled  con- 
struction of  the  statutes  referred  to  as  to 
justify  the  application  here  of  the  doctrine 
of  practical  construction.     , 

Tax  —  constitutionality. 

6.  The  taxation  of  such  a  membership 
does  not  violate  any  provision  of  the  Fed- 
eral or  state  Constitution. 

(January  23,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  St.  Louis  Coun- 
ty denying  his  motion  for  new  trial  after 


judgment  in  plaintiff's  favor  in  a  proceed- 
ing to  enforce  the  collection  of  peraonal 
property  taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  W.  Sullivan,  for  appellant. 

A  Board  of  Trade  membership  is  not 
"property,"  as  that  term  is  used  ordinarily. 

1  Bl.  Com.  p.  138;  Barclay  v.  Smith,  107 
111.  349,  47  Am.  Rep.  437 ;  Arapahoe  County 
V.  Rocky  Mountain  News  Printing  Co.  15 
Colo.  App.  189,  61  Pac.  494;  Banning  v. 
Sibley,  3  Minn.  389,  Gil.  282;  Evans  v. 
Chamber  of  Commerce,  86  Minn.  448.  91 
N.  W.  8;  Thompson  v.  Adams,  93  Pa.  55; 
Pancoast  v.  Gowen,  93  Pa.  67. 

In  all  of  the  tax  laws  of  this  state,  from 
the  General  Laws  of  1858  to  the  General 
Statutes  of  1913,  the  legislature  has  clear- 
ly signified  its  intention  that  certain  per- 
sonal property,  not  expressly  exempted, 
shall  not  be  taxed. 

St.  Paul  V.  Merritt,  7  Minn.  258,  Gil. 
198;  DeWitt  v  Hayes,  2  Cal.  463,  56  Am. 
Dec.  362;  1  Cooley,  Taxn.  3d  ed.  p.  546; 
Gray,  Limitations  of  Taxing  Power,  173; 
State  V.  Moffett,  64  Minn.  292,  67  N.  W.  68; 


general  taxation,  as  distinguished  from 
transfer  or  inheritance  taxation,  have  re- 
fused to  uphold  taxes  against  a  seat  in  a 
Stock  Exchange  under  the  particular  facts 
involved,  no  case  goes  so  far  as  to  hold 
that  there  is  anything  inherent  in  the  seat 
in  a  Stock  Exchange  wliich  places  it  be- 
yond the  power  of  taxation.  Indeed,  some 
of  them  recognize  that  the  legislature  has 
power  to  impose  taxes  upon  such  seat,  but 
take  the  position  that,  in  view  of  the  fact 
that  a  scat,  if  property  at  all,  is  property 
in  a  very  narrow  and  limited  sense,  it  will 
not  be  regarded  as  subject  to  taxation,  un- 
less the  statute  expressly  designates  it  as 
a  subject.  Such  cases  all  involve  language 
as  ^neral  as  that  contained  in  Re  Person- 
al Propertt  Taxes,  and  they  unite  in  hold- 
ing that  such  general  language  is  insuffi- 
cient to  reach  a  seat  on  a  Stock  Exchange, 
thus  leaving  Re  Personal  Property  Taxes 
to  stand  alone  in  the  construction  therein 
placed  upon  the  statute. 

In  San  Francisco  v.  Anderson,  103  Cal. 
69,  42  Am.  St.  Rep.  98,  36  Pac.  1034,  the 
court,  in  holding  that  a  seat  in  a  Stock 
Exchange  was  not  taxable,  declared  that  it 
was  but  a  personal  privilege  of  being  and 
remaining  a  member  of  a  voluntary  associa- 
tion with  the  assent  of  the  association; 
that  the  privileges  and  advantages  which 
it  carried  with  it  could  not  be  transferred 
without  the  consent  of  the  association,  and 
that  a  forced  sale  of  them  would  not  give 
to  the  purchaser  the  right  to  occupy  the 
seat,  and  that  therefore  it  was  too  impal- 
pable to  go  into  any  category  of  taxable 
property.  As  an  additional  reason  why 
the  tax  could  not  be  enforced  in  this  case, 
the  court  held  that  all  the  real  and  person- 
al property  owned  by  the  Stock  Exchange 
had  been  dulv  assessed  to  the  board,  and 
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that  the  taxes  thereon  had  been  paid,  and 
that  therefore  an  attempt  to  tax  the  seat 
in  addition  to  the  taxes  already  paid  w^as 
clearly  an  attempted  double  taxation,  and 
therefore  invalid.  This  case  was  followed 
without  discussion  in  San  Francisco  v. 
Wangenheim,  —  Cal.  — ,  37  Pac.  221. 

Recognizing  that  a  seat  in  a  Stock  Ex- 
change may  be  regarded  as  a  species  of 
property  for  some  purposes,  but  holding 
that  it  is  not  of  such  a  nature  that  the 
terms  usually  found  in  tax  laws  embrace 
it,  the  court  in  Baltimore  v.  Johnson,  96 
Md.  737,  61  L.R.A.  568,  54  Atl.  646,  held 
that,  in  view  of  the  fact  that  no  attempt 
had  been  made  to  assess  such  seat  since 
the  organization  of  the  exchange,  a  period 
of  fifty  years,  a  seat  in  an  unincorporated 
exchange,  which  could  only  be  disposed  of 
subject  to  the  regulations  of  the  exchange, 
was  not  taxable  under  a  statute  which 
made  no  express  provision  for  its  assess- 
ment, the  same  not  being  tangible  property, 
and  therefore  not  coming  within  the  pro- 
vision for  the  assessment  of  tangible  person- 
al property  "at  its  cash  value  without 
looking  to  a  forced  sale." 

A  like  recognition  that  a  seat  in  a  Stock 
Exchange  is  property  in  a  certain  sense  is 
to  be  found  in  People  ex  rel.  Lemmon  v. 
Feitner,  167  N.  Y.  1,  82  Am.  St.  Rep.  698, 
60  N.  E.  265,  in  which,  however,  the  court 
held  that  such  a  seat,  not  being  assignable 
except  with  the  consent  of  the  exchange 
itself,  at  least  so  far  as  the  enjoyment  of 
its  rights  was  concerned,  was  not  property 
within  the  New  York  tax  law  which  did 
not  specify  it  in  the  enumeration  of  tax- 
able property.  However,  in  an  opinion 
representing  the  view  of  the  majority  of 
the  court,  it  was  added  that  the  value  of 
the  seat  was  capital  invested  in  business, 
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Dannell,  Taxn.  §  246;  State  ex  rel.  Oakland 
Cemetery  Aaso.  y.  St.  Paul,  36  Minn.  529, 
,12  N.  W.  781;  First  Div.  St.  Paul  &  P.  R. 
Co.  ▼.  St.  Paul,  21  Minn.  620;  State  ▼. 
Scottish-/ merican  Mortg.  Co.  76  Minn.  155. 
78  X.  W.  962;  Smith  v.  Webb,  11  Minn.  500, 
Gil.  378;  Sttte  ▼.  Watkins,  108  Minn.  114, 
121  X.  W.  300;  State  ▼.  Itasca  Lumber  Co. 
100  Minn.  355,  111  N.  W.  276;  State  ex  rei. 
St.  Paul  City  R.  Co.  ▼.  District  Ct.  31 
Minn.  354,  17  N.  W.  054. 

Section  707,  Revised  Laws  of  Minneso- 
ta 1903,  does  not  include  Board  of  Trade 
memberships,  and  therefore  such  mcmber- 
•hips  are  impliedly  exempt  from  taxation. 

Chicago  &  £.  I.  R.  Co.  v.  State,  153 
Ind.  134,  61  N.  E.  924;  Cooley,  Taxn.  644; 
LoTell  T.  St.  Paul,  10  Minn.  290,  Gil.  229; 
St  Paul  T.  Merritt,  7  Minn.  258,  Gil.  198: 
Hart  y.  Smith,  159  Ind.  182,  58  L.R.A.  949. 
95  Am.  St.  Rep.  280,  64  N.  E.  601;  State 
▼.  Camp,  79  Minn.  347,  82  N.  W.  645. 

The  practical  construction  placed  on 
constitutional  and  statutory  provisions  by 
the  executive   and    I^islative  branches   of 


the  government,  and  by  the  people,  is  en- 
titled to  great  weight  with  the  courts. 

DunnelFs  Minnesota  Tax.  Law,  §  250; 
Faribault  v.  Misener,  20  Minn.  39G;  Gil. 
347;  State  ex  rel.  Smith  v.  Cronkbite,  28 
Minn.  197,  9  N.  W.  681 ;  Gaston  v.  Mcrriam, 
33  Minn.  271,  22  N.  W.  614;  State  ex  rel. 
Marr  v.  Luther,  56  Minn.  156,  67  N.  W. 
464;  State  v.  Moffett,  64  Minn.  202,  67  N. 
W.  68;  Traverse  County  v.  St.  Paul,  M.  & 
M.  R.  Co.  73  Minn.  417,  76  N.  W.  217; 
State  V.  Northern  P.  R.  Co.  95  Minn.  43, 
103  N.  W.  731;  State  ex  rel.  Crane  v.  Cham- 
ber of  Commerce,  77  Minn.  308,  79  N.  W. 
1026;  Evans  v.  Chamber  of  Commerce,  86 
Minn.  448,  91  N.  W.  8;  Baltimore  v.  John- 
son, 96  Md.  737,  61  L.R.A.  508,  54  Atl.  6^16; 
Strauch  v.  Uhler,  95  Minn.  304,  104  N.  W. 
535. 

The  proposed  taxation  of  membershipt 
would  not  act  uniformly  upon  all  within 
its  class. 

State  ex  rel.  Mudeking  v.  Parr,  109  Minn. 
147,  134  Am.  St.  Rep.  759,  123  N.  W.  408; 
People  ex  reL  Burke  ▼.  Badlam,  57  Cal. 
694. 


but  even  as  such  was  not  taxable,  inasmuch 
as  the  taxing  statute  did  not  cover  it.     In 
Re  Glend inning,  68  App.  Div.  125,  74  N.  Y. 
Supp.  190,  ailirmed  without  opinion  in  171 
X.  Y.  684,  64  N.  E.  1121,  the  court  stated 
that  it  was  bound  by  the  decision  in  the 
Feitner   Case  upon  the  point  that  a  seat 
was  not  personal  property  within  the  tax- 
ing  law,    but   seized    upon    the    statement 
in  the  m.';jority  opinion  in  that  case  that 
the  value  of  the  seat  was  capital  invested 
in  business,  as  a  basis  for  holding  that  the 
transfer  of  the  same  was  taxable  under  the 
transfer  tax  act  relating  to  the  devolution  of 
property  by  will  or  intestacy.    The  decision 
of  the  court  in  this  case  was,  without  dis- 
ciHsion,  taken  as  the  basis  for  the  decision 
in  Re  Hellman,  174  N.  Y.  254,  95  Am.  St. 
Rep.  582,   66   N.   E.   809,    which,   however, 
involved    an    amendment    to    the    transfer 
tax  act.     The  court  denied  the  contention 
of  counsel   that   this   amendment  required 
a  contrary   result.     The  law  had  been  re- 
jiscd  and   the   previous   legislation   consol- 
idated into  a  single  statute,  in  which  one 
subdivision  pave  the  definition  of  personal 
property  as  usod  therein,  and  was  identical 
with  the  provisions  then  in  force  regulat- 
ing  general    taxation.      It    was    contended 
that  such    definition   of   personal   property 
controlled  the  provisions  of  the  article,  and 
that  since    the   definition    did    not,   under 
prior   decisions    of    the    court    relatinfi^    to 
^*neral  taxation,  include  a  seat  in  a  Stock 
Exchange,  the  seat  was  not  subject  to  the 
transfer   tax.     But   the  court   pointed   out 
that  a   subsequent  section   of   the  consoli- 
dated   statute    provided    that    the    words 
"estate"    and    "property"    as    used    in    the 
•Tticle  should   include  all   property  or   in- 
terest therein,  whether  situated  within   or 
without  the  state,  and  held  that  the  scheme 
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of  taxation  therein  provided  for  should  be 
regarded  as  a  continuation  of  that  existing 
under  acts  which  preceded  it,  and  not  as 
an  original  scheme,  and  that,  the  transfer 
tax  act  having  been  from  the  beginning  en- 
tirely distinct  from  the  general  Ulk  law,  the 
definition  of  personal  property  upon  which 
the  transfer  tax  was  to  be  imposed  was  not 
that  of  the  provision  which  was  a  repro- 
duction of  the  provision  relating  to  general 
taxation,  but  that  it  was  contained  in  thai 
other  provision  which  provided  that  the 
word  "property"  should  include  all  property 
or  interest  therein,  etc.  The  court  essential- 
ly held  that  the  consolidated  law  was  to 
be  read  in  the  light  of  previous  construction 
placed  upon  the  laws  consolidated,  such 
prior  laws  having  been  construed  in  Re 
Glendinning,  supra.  At  an  earlier  date  a 
New  York  surrognte  had  held  that  a  seat 
in  a  Stock  Kxcnange  was  a  privilege  of 
value  and  therefore  taxable  under  the  trans- 
fer tax  act.  Re  Curtis,  31  Misc.  83,  64  N. 
Y.  Supp.  574.  It  is  to  be  observed  that 
Austen  v.  Brigham,  07  N.  Y.  Supp.  891, 
upholding  the  assessment .  of  a  general  tax 
upon  a  seat  assessed  for  the  sum  paid  for 
the  privilege,  must  be  regarded  as  sfTec- 
tually  overruled  in  People  ex  rel.  Lemmon 
V.  Feitner,  supra,  which  it  may  be  noted 
aflirmed  66  App.  Div.  280.  67  N.  Y.  Supp. 
893,  wherein  the  Austen  Case  is  criticized. 
For  an  extended  discussion  which  closely 
bears  upon  the  present  question,  attention 
is  directed  to  Arapahoe  County  v.  Rocky 
Mountain  News  Printing  Co.  15  Colo.  App. 
189,  61  Pac.  404.  holding  that  an  associate 
press  membership  is  not  taxable  in  the  ab- 
sence of  a  statute  expressly  including  it 
within  the  enumerated  subjects  of  taxation. 

L.  A.  W. 
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It  has  been  lield  in  other  states  that  a 
seat  on  a  Board  of  Trade  is  not  subject  to 
taxation,  under  constitutional  and  statu- 
tory provisions  essentially  similar  to  our 
own. 

Baltimore  v.  Johnson,  96  Md.  737,  61 
L.R.A.  568,  64  Atl.  646;  People  ex  rel. 
j.cmmcn  v.  Feitner,  56  App.  Div.  280,  67 
N.  VV.  Supp.  803,  167  N.  Y.  1,  82  Am.  St. 
Rep.  688,  60  N.  E.  265;  People  ex  rel.  Slade 
V.  Taxes  &  A.  Comrs.  53  Misc.  326,  104  N. 
Y.  Supp.  756;  San  Francisco  v.  Anderson, 
103  Cal.  60,  42  Am.  St.  Rep.  98,  36  Pac. 
1034;  San  Francisco  v.  Wangenheim,  — 
Cal.  — ,  37  Pac.  221;  Thompson  v.  Adams, 
93  Pa.  55;  Pancoast  v.  Gowen,  93  Pa.  06; 
Arapahoe  County  v.  Rocky  Mountain  News 
Printing  Co.  15  Colo.  App.  189,  61  Pac.  494; 
Hart  V.  Smith,  159  Ind.  182,  58  L.R.A.  949, 
05  Am.  St.  Rep.  280,  64  N.  £.  661 ;  Exchange 
Bank  v.  Hines,  3  Ohio  St.  1;  Willis  v. 
Com.  97  Va.  667,  34  S.  E.  46^;  State  Tax 
Comrs.  V.  Holliday,  150  Ind.  216,  42  L.R.A. 
820,  49  N.  E.  14. 

Mr.  Charles  E.  Aclams.  for  the  State: 

A  membership  in  the  Duluth  Board  of 
Trade  is  personal  property,  not  a  mere  per- 
sonal privilege. 

27  Am.  k  Eng.  Enc.  Law,  634;  Board  of 
Education  v.  Blodgett,  155  111.  441,  31 
L.R.A.  70,  46  Am.  St.  Rep.  348,  40  N.  E. 
1025;  23  Am.  &  Eng.  Enc.  Law,  260;  Rus- 
sell V.  Ralpli,  53  Wis.  328,  10  N.  W.  618; 
Pcciirity  Sav.  Bank  v.  San  Francisco,  132 
Cal.  599,  64  Pac.  898;  Northwestern  Mut. 
L.  Ins.  Co.  V.  Lewis  &  Clarke  County,  28 
^ront.  484,  98  Am.  St.  Rep.  572,  72  Pac. 
982;  Hyde  v.  Woods,  94  U.  S.  523,  524,  24 
L.  ed.  264,  265;  Sparhawk  v.  Yerkes,  142 
U.  S.  1,  35  L.  ed.  915,  12  Sup.  Ct.  Rep. 
104;  Page  V.  Edmunds,  187  U.  S.  596,  47 
L.  ed.  318,  23  Sup.  Ct.  Rep.  200;  Re  Ketch- 
iim,  1  Fed.  840;  Re  Warder,  10  Fed.  275; 
Re  Neimann.  124  Fed.  738;  O'Dell  v.  Boy- 
den,  80  C.  C.  A.  397,  150  Fed.  731,  10  Ann. 
Cas.  239;  Re  Gregory,  27  L.R.A. (N.S.)  613, 
98  C.  C.  A.  383,  174  Fed.  629;  Re  Currie, 
107  C.  C.  A.  369,  185  Fed.  263;  State  ex 
rel.  Crane  v.  Chamber  of  Commerce,  77 
Minn.  308,  79  N-  W.  1026;  Evans  v.  Cham- 
ber of  Commerce,  86  Minn.  448,  91  N.  W. 
8:  McCarthy  Bros.  Co.  v.  Chamber  of  Com- 
merce, 105  Minn.  497,  21  L.R.A.(N.S.)  639, 
117  N.  W.  923;  Nashua  Sav.  Bank  v.  Ab- 
bott, 181  Mass.  531,  92  Am.  St.  Rep.  430, 
03  N.  E.  1058;  Powell  v.  Waldron,  89  N.  Y. 
328,  42  Am.  Rep.  301;  Piatt  v.  Jonos,  90 
N.  Y.  24;  Re  Glendinninp,  68  App.  Div.  125, 
74  N.  Y.  Supp.  190,  171  N.  Y.  684,  64  N.  E. 
1121:  Re  Hellman,  174  N.  Y.  254.  95  Am. 
St.  Rep.  582,  66  N.  E.  809,  reversing  77 
App.  Div.  355.  79  N.  Y.  Supp.  201;  Austen 
V.  Brigham,  67*  N.  Y.  Supp.  891;  People 
ex  rel.  Lemmon  ▼.  Feitner,  167  N.  Y.  1,  82 
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Am.  St.  Rep.  608,  60  N.  E.  265;  HabenichI 
V.  Lissak,  78  Cal.  351,  5  L.RJl.  713.  12 
Am.  St.  Rep.  63,  20  Pac.  874;  Fish  v.  Fiske, 
154  Mass.  302,  28  N.  E.  278;  Currier  v. 
Studley,  159  Mass.  17,  33  N.  E.  709;  Bar- 
clay V.  Smith,  107  111.  349,  47  Am.  Rep. 
437. 

The  membership  in  the  Duluth  Board  of 
Trade  is  personal  property  of  a  cliaractei 
properly  taxable. 

People  ex  rel.  Lemmon  v.  Feitner,  56 
App.  Div.  280,  67  N.  Y.  Supp.  893;  O'Dell 
V.  Boyden,  80  C.  C.  A.  397,  150  Fed.  731, 
10  Ann.  Cas.  239;  State  ex  rel.  Foot  v. 
Bazille,  07  Minn.  16,  6  L.R.A.(N.S.)  732, 
106  N.  W.  93,  7  Ann.  Cas.  1056;  State  v. 
Western  U.  Teleg.  Co.  96  Minn.  18,  104 
N.  W.  567 ;  Duer  v.  Small,  4  Blatchf .  263 ; 
Fed.  Cas.  No.  4,116;  Dalrymple  ▼.  Mil- 
waukee, 53  Wis.  185,  10  N.  W.  141. 

The  statutes  of  the  state  of  Minnesota, 
properly  construed,  provide  for  the  assess- 
ment and  taxation  of  such  personal  prop- 
erty as  this  membership. 

State  V.  Western  U.  Teleg.  Co.  96  Minn. 
13,  104  N.  W.  567;  State  v.  Duluth  Gas  & 
W^ater  Co.  76  Minn.  96,  67  L.RJL.  63,  78 
N.  W.  1032;  Faribault  Waterworks  Co.  v. 
Rice  County,  44  Minn.  12,  46  N.  W.  143; 
State  ex  rel.  O'Briant  v.  Keokuk  k  W.  R. 
Co.  153  Mo.  157,  77  Am.  St.  Rep.  704,  64 
S.  W.  559;  27  Am.  &  Eng.  Enc.  Law,  635; 
Carroll  v.  Perry,  4  McLean,  25,  Fed.  Cas.  No. 
2,456;  People  v.  Worth  ington,  21  111.  171, 
74  Am.  Dec.  86;  State  Tax  Comrs.  ▼.  Holli- 
day, 150  Ind.  216,  42  L.R.A.  826,  49  N.  E. 
14';  Detroit  Citizens'  Street  R.  Co.  v.  De- 
troit, 125  Mich.  673,  84  Am.  St.  Rep.  589, 
85  N.  W.  96,  86  N.  W.  809;  SUte  ex  reU 
Gottlieb  ▼.  Western  U.  Teleg.  Co.  165  Mo- 
602,  65  8.  W.  775;  Rice  County  v.  Citizens' 
Nat.  Bank,  23  Minn.  280;  State  v.  Jones,  24 
Minn.  251;  Re  Jefferson,  35  Minn.  210,  2^ 
N.  W.  256 ;  State  ex  rel.  Marr  v.  Stearns,  7? 
Minn.  222,  76  N.  W.  210;  State  ex  rel.  P'oot 
V.  Bazille,  97  Minn.  16,  6  L.R.A.(N.S.)  732, 
106  N.  W.  93,  7  Ann.  Cas.  1056;  Olmsted" 
County  V.  Barber,  31  Minn.  256.  17  N.  W, 
473,  944. 

The  so-called  practical  construction 
placed  upon  constitutional  and  statutory 
provisions  by  state  officers  or  by  the  people 
is  of  no  weight  in  this  case. 

To  tax  this  membership  is  no  violation 
of  the  rule  as  to  uniformity,  and  does  not 
bring  the  case  at  bar  under  the  rule  an- 
nounced in  State  ex  rel.  Mudeking  v.  Parr, 
109  Minn.  147,  134  Am.  St.  Rep.  759,  12.? 
N.  W.  408. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

Defendant,  on  May  1,  1911,  was  the  owner 
of  one  membership  in  the  Duluth  Board  '>f 
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Trade.  The  asaeaaor  of  the  city  of  Duluth, 
on  Maj  ly  1011,  assessed  this  membership 
at  the  sum  of  $500;  $100  was  allowed  de> 
fendant  as  an  exemption,  leaving  a  total 
assessment  of  $400.  Defendant  protested 
against  the  assessment  of  such  membership 
to  the  assessor,  the  board  of  equalization, 
and  the  board  of  review.  In  these  proceed- 
ings to  enforce  the  collection  of  personal 
property  taxes  for  1911,  defendant  answered 
the  citation  served  upon  him,  and  the  issues 
were  tried  by  the  court.  Its  decision  was 
that  the  membership  was  personal  property 
subject  to  taxation,  and  properly  taxed 
under  the  laws  of  this  state.  Defendant 
moved  for  a  new  trial.  The  motion  was 
denied,  and  this  appeal  taken  from  the 
order. 

1.  The  question  at  the  threshold  is  wheth- 
er a  membership  in  the  Duluth  Board  of 
Trade  is  ''personal  property." 

The  general  nature  of  the  business  of  the 
Duluth  Board  of  Trade  is  to  establish  and 
maintain  uniformity  in  commercial  usages; 
to  enforce  proper  conduct  in  trade;  to  ad- 
just controversies  and  disputes  among  its 
members;  to  acquire  and  disseminate  valu- 
able business  information;  and  to  furnish 
a  commercial  exchange  at  Duluth,  Minne- 
sota, in  the  furtherance  of  its  business  pur- 
suits, llie  Board  of  Trade  has  no  capital 
block.  It  has  a  membership  of  200,  and  a 
certificate  of  membership  is  issued  to  each 
member.  It  docs  not  engage  in  the  g^ain 
business  for  profit,  but  furnishes  facilities 
and  conveniences  for  the  transaction  of  the 
grain  business  by  its  members.  It  owns 
and  maintains  a  building  and  trading  room, 
and  furnishes  to  its  members  telegi-aphic 
and  other  information  as  to  matters  im- 
portant in  the  grain  trade;  it  keeps  a  rec- 
ord of  actual  transactions  upon  the  board, 
provides  means  for  arbitrating  and  settling 
differences,  and  does  such  things  as  facili- 
tate trading  in  grain  in  the  same  general 
vay  as  do  the  various  exchanges  and  boards 
of  trade  throughout  the  country.  Its 
Domliers  are  required  to  pay  annual  dues. 

Membership  in  the  Board  of  Trade  can 
only  be  transferred  upon  certain  conditions 
expressed  in  the  articles  of  Incorporation, 
rules,  and  by-laws,  all  of  which  regulations 
are  intended  to  prevent  men  of  unfit  busi- 
ness character  and  standing  to  become  mem- 
bers of  the  board:  but  such  memberships 
are  bon<rht  and  sold,  and  have  a  recogni/^ 
fluctuating  value  from  time  to  time,  and 
tre  used  as  collateral  at  the  banks,  and  are 
▼ahied  by  the  Board  of  Trade  in  fixing  the 
assets  01  one  of  its  members.  On  May  1, 
1911,  a  membership  was  of  the  value  of 
from  $3,000  to  $3,500,  and  at  times  prior 
and  after  that  date,  the  value  ranged  from 
13,000  to  $4,800.  On  May  1,  1011,  the  Du- 
50L.ILA.(N.S.) 


luth  Board  of  Trade  owned  real  and  tangible 
personal  property  of  the  value  of  $450,- 
000  to  $500,000,  and  taxes  were  assessed 
and  paid  thereon. 

We  hold  that  a  Board  of  Trade  member-- 
ship  is  "property."  We  adopt  as  a  part  of 
this  opinion  the  following  succinct  analysis 
of  the  question  in  the  memorandum  of  the* 
trial  court:  "There  is  no  difliculty  in  hold- 
ing that  a  membership  in  the  Board  of 
Trade  is  property.  It  confers  a  right  to^ 
do  particular  business  in  a  particular  audi 
advantageous  way.  It  brings  the  holder  in 
contact  with  men  with  whom  he  may  deal. 
The  right  to  trade  upon  the  floor  of  the 
board  is  substantially  essential  to  the  con- 
duct of  the  grain  buying  and  selling  busi- 
ness. A  membership  has  a  use  value  and 
a  buying  and  selling  or  market  value.  It 
is  bought  and  sold.  Its  value  is  considered 
by  the  Board  of  Trade  in  determining  the 
assets  of  a  member.  There  is  a  lien  upon 
it  for  balances  due  members.  It  is  used 
as  collateral  at  the  banks.  It  passes  by  will 
or  descent  and  by  insolvency  or  bankruptcy. 
A  few  memberships  represent  in  actual  cash 
value  more  tlian  the  lifetime  savings  of  an 
ordinary  active  and  thrifty  man.  It  is  true 
that  there  are  certain  restrictions  in  the 
ownership  and  use  of  a  membcrsliip.  Tticso 
may  increase  or  decrease  its  value,  probably 
in  the  case  of  a  Board  of  Trade  membership 
greatly  enhance  it.  They  do  not  prevent  it» 
being  property." 

The  authorities  support  this  view.  Hyde 
V.  W-oods,  94  U.  S.  523,  24  L.  ed.  2G4,  \n 
which  Mr.  Justice  Miller  said  there  could 
be  no  doubt  thAt  a  membership  in  the  San* 
Francisco  Stock  and  Exchange  Board  wa» 
property.  Sparhawk  v.  Yerkes.  142  U.  S. 
1,  35  L.  ed.  915,  12  Sup.  Gt.  Rep.  104  (seat 
in  New  York  Stock  Exchange) ;  Page  v.  Ed- 
munds, 187  U.  S.  590,  47  L.  ed.  318,  23 
Sup.  Ct.  Rep.  200  (membership  in  Phila- 
delphia Stock  Exchange).  In  these  cases  it 
is  held  that  such  a  membership  is  property 
which  passes  to  the  trustee  in  bankruptcy 
of  the  member's  estate,  because  it  eould  be 
"transferred"  by  the  member,  was  of  de- 
cided value,  and  could  be  sold  subject  to 
election  by  the  exchange.  "Wlulc  tlVo  prop- 
erty is  peculiar  and  in  its  nature  a  personal 
privilege,  yet  such  value  as  it  may  possess, 
notwithstanding  the  restrictions  to  which 
it  is  subject,  is  susceptible  of  being  realized 
by  creditors."  Sparhawk  v.  Yerkes,  supra. 
In  Powell  V.  Waldron,  89  N.  Y.  328,  42  Am. 
Rep.  301,  it  was  held  that  a  seat  in  the 
New  York  Cotton  Exchange  was  property, 
and  as  such  passed  to  a  receiver  in 
supplementary  proceedings  on  execution 
against  the  owner.  In  Piatt  v.  Jones,  99 
N.  Y.  24,  a  seat  in  the  New  York  Stock 
Exchange  was  held  property  which  passed 
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to  the  owner's  assignee  in  bankruptcy.  In 
Re  Helhnan,  174  N.  Y.  264,  05  Am.  St.  Rep. 
682,  06  N.  £.  809,  it  was  held  that  a  seat 
iu  the  New  York  Stock  Exchange  is  prop- 
erty subject  to  the  inheritance  transfer  tax 
prescribed  by  a  law  of  the  state  which  de- 
fined the  words  "estate"  and  "property/* 
as  used  in  the  law,  as  including  "all  prop- 
erty or  interest  therein  situated  within  or 
without  the  state."  Further  cases  to  the 
eamu  effect  are:  0*Dell  ▼.  fioyden,  80  G.  C. 
A.  397,  150  Fed.  731,  10  Ann.  Cas.  239;  Re 
Curric,  107  C.  C.  A.  309,  185  Fed.  263; 
Nashua  Sav.  Bank  v.  Abbott,  181  Mass.  531, 
92  Am.  St.  Rep.  430,  63  N.  £.  1058.  That 
such  a  membership  is  a  species  of  property 
is  recognized  by  decisions  of  this  court. 
State  ex  rel.  Crane  v.  Chamber  of  Com- 
merce, 77  Minn.  308,  79  N.  W.  1026;  Evans 
V.  Chamber  of  Commerce,  86  Minn.  448,  91 
N.  VV.  8;  McCarthy  v.  Chamber  of  Com- 
merce, 105  Minn.  497,  21  L.RJl.(N.S.)  689, 
117  N.  W.  923. 

Defendant  points  to  the  definitions  of 
the  word  "property"  in  the  dictionaries, 
law  dictionaries,  and  decided  cases,  and  in- 
sists tliat  the  right  to  alienate  or  transfer 
is  an  essential  incident  to  property.  As 
has  been  shown,  there  is  a  right  to  trans- 
fer a  Board  of  Trade  membership,  though 
such  right  is  subject  to  the  right  of  the 
board  to  disapprove  the  sale.  It  is  true 
that  the  right  to  dispose  of  the  membership, 
as  well  as  the  right  of  the  member  to  re- 
tain it  and  use  it,  is  subject  to  the  rules 
of  the  board;  as  expressed  in  Evans  v. 
Chamber  of  Commerce,  supra,  "clogged 
with  conditions."  But  that  the  membership 
is  still  "property"  we  think  is  true. 
Whether  it  is  property  that  is  taxable 
under  the  laws  of  the  state,  is  another  ques- 
tion, and  will  be  treated  separately.  De- 
fendant calls  a  membership  in  the  Board 
of  Trade  a  mere  personal  privil^e,  and 
compares  it  to  a  membership  in  a  social 
club  or  church.  The  distinction  is,  we 
think,  obvious.  And  the  same  is  true  of 
the  reputation  of  a  lawyer,  physician,  or 
l>anker.  All  these  things  have  a  value  to 
the  owner,  but  there  Is  nothing  tangible 
that  he  may  sell  for  a  consideration,  put 
up  as  collateral,  or  which  may  be  reached 
by  his  creditors.  But  a  membership  and 
Beat  in  a  Chamber  of  Commerce,  Board  of 
Trade,  or  Stock  Exchange,  not  only  is  often 
of  great  value,  and  may  be  alienated  by  the 
owner,  but  under  the  decisions  cited,  may 
be  reached  by  his  creditors.  It  may  be 
pledged  as  collateral,  and  passed  by  will  or 
descent.  As  stated  by  the  trial  court  and 
in  some  of  the  decisions,  the  fact  that  there 
are  restrictions  upon  the  ownership  and 
transfer  bears  more  upon  the  question  of 
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value    than    it    does    upon    the    question 
whether  the  membership  is  property. 

2.  And  we  think  that  such  a  member- 
ship is  personal  property  of  a  character 
that  is  properly  taxable.  That  is,  that  the 
legislature,  under  the  provisions  of  the  Con- 
stitution, has  the  power  to  tax  property  of 
this  character.  The  Constitution  of  the 
state,  at  the  time  of  the  enactment  of  the 
laws  hereinafter  considered,  provided  that 
"laws  shall  be  passed  taxing  .  .  .  all 
real  and  personal  property  according  to  its 
true  value  in  money."  Ihat  this  provision 
granted  the  legislature  the  power  to  enact 
laws  taxing  such  property  as  a  membership 
in  a  Board  of  Trade  or  Stock  Exchange  is 
fairly  clear  from  the  consideration  of  the 
nature  of  such  a  membership,  and  the  lan- 
guage of  the  Constitution.  Indeed,  not 
only  was  the  power  granted,  but  a  duty  to 
enact  such  laws  was  imposed. 

3.  The  constitutional  provisions  are  not, 
however,  self-executing.  It  was  necessary 
for  the  legislature  to  exercise  the  power 
given,  and  to  perform  the  duty  imposed, 
by  passing  laws.  The  question  tiien  is 
whether  our  statutes  providing  for  the  tax- 
ation of  property  include  and  cover  prop- 
erty of  the  character  of  a  membership  in  a 
Board  of  Trade  or  Chamber  of  Commerce. 

The  provision  requiring  the  legislature  to 
pass  laws  taxing  all  real  and  personal  prop- 
erty existed  in  the  Constitution  at  the  time 
of  its  adoption  and  until  the  amendment  of 
1906.  While  Minnesota  was  still  a  terri- 
tory, it  had  a  statute  providing  that  all 
property,  real  and  personal,  not  expreftsly 
exempted,  should  be  subject  to  taxation. 
Rev.  Stat.  1861,  chap.  12,  §  1;  Statutes 
1840-1858,  chap/  9,  §  1.  In  the  Revision  of 
1866,  it  is  declared  that  "all  property, 
whether  real  or  personal,  in  this  state, 
.  .  .  is  subject  to  taxation."  Gen.  Stat. 
1866,  chap.  11,  §  1.  Substantially  the  same 
provision  has  continuously  been  in  our  stat- 
utes and  is  there  at  the  present  time. 
Gen.  Stat.  1878,  chap.  11,  §  1;  Gen. 
Stat.  1894,  §  1508;  Rev.  Laws  1905,  §  794; 
Gen.  Stat.  1913,  §  1969.  Under  §  794,  Rev. 
Laws  1905,  which  provides  that  "all  real 
and  personal  property  in  this  state,  and 
all  personal  property  of  persons  residing 
therein,  ...  is  taxable,  except  such  as 
is  by  law  exempt  from  taxation,"  there 
would  be  little,  if  any,  difficulty  in  holding 
that  a  Board  of  Trade  membership,  being 
personal  property  of  a  character  which 
might  be  made  subject  to  taxation,  and 
not  exempted  from  taxation,  was  included 
in  the  words  "all  personal  property'."  Were 
it  not  for  §  797,  it  would  be  clear  that  the 
assessment  and  levy  by  the  proper  officers 
of  a  tax  on  such  a  membership  would  l>e 
justified.    Section  797  names  eleven  specific 
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classes  of  personal  property,  in  no  one  of 
which  are  by  name  included  Board  of  Trade 
memberships.  So  far  as  here  material,  its 
language  is  as  follows:  "Personal  property 
.  .  •  shall  be  construed  to  include:  ( 1 )  All 
floods,  chattels,  moneys,  and  effects."  Then 
follow  ten  other  particular  classes  of  prop- 
erty. Section  835  provides  that  the  assessor 
shall  fix  the  value  of  items  of  personal 
property  under  thirty  heads,  the  last  of 
which  is  "the  value  of  all  other  articles  of 
personal  property  not  included  in  the  pre- 
ceding items." 

We  think  it  should  not  be  held  that  §  707 
was  intended  to  describe  all  personal  prop- 
erty that  was  subject  to  taxation.  The 
language  of  the  section  docs  not  compel 
such  a  conclusion.  "Shall  be  construed  to 
include"  does  not  necessarily  mean  "shall 
only  include."  The  section  was  not  in- 
tended to  be  restrictive,  but  rather  to  help 
define  what  was  meant  hy  "all  personal 
property"  as  that  term  is  used  in  §  704. 
This  view  is  greatly  strengtliened  by  the 
unquestioned  fact  that  it  is  the  settled 
policy  of  the  state,  as  expressed  in  its 
Constitution,  statutes,  and  decisions,  that 
all  property  within  the  state  shall  be  taxed, 
unless  exempt.  Rice  County  v.  Citizens' 
Xst.  Bank,  23  Minn.  286;  State  v.  Jones, 
24  Minn.  251;  Olmsted  County  v.  Barber, 
31  Minn.  266,  17  N.  W.  473,  044;  Re  Jeffer- 
son, 35  Minn.  210,  28  N.  W.  256;  State  ex 
rel.  Marr  v.  Steams,  72  Minn.  222,  76  N. 
W.  210.  In  the  Rice  County  Case,  decided 
in  1877,  in  referring  to  §  1,  chap.  1,  Laws 
1874,  which  provides  that  "all  real  property 
in  this  state,  and  all  personal  property  of 
persons  residing  herein,  ...  is  subject 
to  taxation,"  the  court  said :  "The  evident 
purpose  of  this  section  was  to  declare,  in 
general  terms,  that  all  property,  both  real 
and  personal,  within  the  jurisdiction  of  the 
■tate,  unless  specially  exempted,  should  be 
subject  to  taxation."  In  State  v.  Jones, 
where  it  was  decided  that  a  certain  debt 
was  property  and  subject  to  taxation,  Chief 
Justice  Gilfillan  said:  "This  debt  was 
property,  and  it  was  the  intention  both  of 
the  Constitution  and  statute  that  all  prop- 
erty, unless  expressly  exempted,  should  be 
taxed."  At  the  time  these  and  the  other 
decisions  were  rendered,  there  were  in  force 
statutory  provisions  similar  to  §  707.  I^awa 
1874,  chap.  1,  §  3,  provided  that  "personal 
property  shall,  for  the  purposes  of  taxation, 
be  construed  to  include"  certain  described 
classes  of  property,  and  the  same  provision 
was  contained  in  chapter  1,  §  3,  Laws  1878, 
in  chapter  11,  §  3,  Gen.  Stat.  1878,  and  in 
$  1510,  Gen.  Stat.  1804.  In  no  case  has  it 
been  considered  that  these  provisions 
amounted  to  a  declaration  that  no  property 
was  to  be  taxed  that  was  not  covered  by 
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the  classes.  It  would  have  been  a  breach 
on  the  part  of  the  legislature  of  a  duty  im- 
posed by  the  Constitution  to  omit  from  tax- 
ation property  that  was  not  exempt,  and 
we  certainly  should  not  find  such  a  breach 
unless  the  statute  is  fairly  open  to  no  other 
construction. 

Section  835,  before  quoted,  defines  what 
the  statement  of  the  property  owner  shall 
contain.  He  is  required  to  list,  and  the 
assessor  to  fix  the  value  of,  "all  other  ar- 
ticles of  personal  property  not  included  in 
the  preceding  items."  In  State  v.  Western 
U.  Teleg.  Co.  06  Minn.  13,  104  N.  W.  667, 
this  omnibus  clause  was  said  to  be  adequate 
for  the  taxation  of  the  property  of  foreign 
corporations  as  a  system.  We  are  of  the 
opinion  th^it,  when  the  legislature  declared 
that  all  personal  property  should  be  taxed, 
all  that  follows  in  the  succeeding  sections 
by  the  way  of  classifying  property,  defining 
how  it  shall  be  listed,  assessed,  and  taxed, 
is  for  the  purpose  of  making  it  easier  for 
the  assessing  officers  to  do  their  work,  and 
attempting  to  advise  the  property  owner  as 
to  his  duties.  The  following  language  from 
Justice  Jaggard's  opinion  in  the  Western 
Union  Case  is  pertinent  at  this  point:  "it 
is  true  that  the  taxing  authorities  of  this 
state  have  failed  to  avail  themselves  of  this 
means  for  properly  increasing  public  reve- 
nue; but  a  privilege  of  exemption  is  not 
therefore  to  be  based  upon  such  official 
dereliction.  It  is  an  obvious  rule  that  a 
revenue  statute  should  be  construed  upon 
the  assumption  that  a  legislature  would 
make  no  discrimination,  and  would  not  at- 
tempt to  provide  for  the  collection  of  taxes 
on  one  kind  of  property  without  making 
provision  for  the  collection  of  taxes  on  all 
other  property  equally  subject  to  taxation." 

We  hold  that  §  707  was  not  intended  to 
contain  a  statement  of  all  personal  property 
subject  to  taxation,  and  that  the  fact  that 
Board  of  Trade  memberships  do  not  come 
under  any  of  the  eleven  classes  docs  not 
mean  that  they  are  not  to  be  taxed. 

It  is  confidently  asserted  by  defendant 
that  the  authorities  in  other  states  are  uni- 
form to  the  effect  that  a  seat  or  member- 
ship in  a  Board  of  'Jrade  or  Stock  Kxchange 
cannot  be  taxed.  This  is  not  quite  true,  as 
we  shall  point  out;  but  it  is  not  to  be 
denied  that,  in  every  case  that  has  arisen 
in  this  country  directly  involving  the  ques- 
tion, the  membership  has  escaped  taxation. 
Baltimore  v,  Johnson,  06  Md.  737,  01  L.R.A. 
568,  54  Atl.  646;  Thompson  v.  Adams,  03 
Pa.  55;  San  Francisco  v.  Anderson,  103  Cal. 
00,  42  Am.  St.  Rep.  08,  36  Pac.  1034;  People 
ex  rel.  Lemmon  v.  Feitner,  167  N.  Y.  I,  82 
Am.  St.  Rep.  608,  60  N.  E.  203.  In  the 
Maryland  case,  it  does  not  appear  that 
there  was  a  statute  declaring  that  all  per- 
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sonal  property  was  subject  to  taxation. 
The  court  recognized  that  a  membership  in 
the  Baltimore  Stock  Exchange  was  in  a 
<^crtain  sense  property,  but  held  that  the 
legislature  had  not  expressed  an  intention 
to  tax  such  property,  and  had  made  no  pro- 
visions as  to  how  such  property  should  be 
taxed.  The  Pennsylvania  and  California 
cases  proceed  on  the  ground  that  such  a 
mombcrship  is  not  property,  but  a  mere 
personal  privilege.  This  ground  is  unsoundi 
as  we  have  already  held  in  this  opinion. 
The  New  York  case,  People  ex  rel.  Lemmon 
V.  Fcitner,  held  that  an  exchange  member- 
ship was  property,  but  was  not  taxable  be- 
cause the  legislature  had  not  enacted  a 
statute  that  covered  such  property.  The 
New  York  statute  is  quite  similar  to  ours, 
and  the  decision  would  be  good  authority 
but  for  the  subsequent  case  of  Re  Hellman, 
174  N.  Y.  254,  95  Am.  St.  Rep.  682,  6C 
N.  E.  809.  The  Hellman  Case,  while  not 
overruling  People  ex  rel.  Lemmon  v.  Feit- 
ner,  seems  to  us  inconsistent  with  that  de- 
cision. Under  a  statute  prescribing  an  in- 
heritance or  "transfer"  tax,  it  was  provided 
that  a  certain  tax  should  be  imposed  on  the 
transfer  of  any  real  or  personal  property 
by  will  or  descent.  By  a  section  of  the  act, 
the  words  "estate"  and  "property,"  as  used 
in  the  law,  were  defined  as  including  "all 
property  or  interest  therein,  whether  situ- 
ated within  or  without  this  state."  It 
was  held  that  a  scat  in  the  New  York  Stock 
Kxchange  was  property,  and  subject  to  the 
tax.  Referring  to  People  ex  rel.  Lemmon 
V.  Feitner,  the  court  said:  "We  did  not 
question  this  proposition"  (that  such  a  seat 
was  property),  "but  our  decision  proceeded 
on  the  ground  that  the  seat  did  not  fall 
within  what  Judge  Vann  termed  'the  some- 
what restricted  definition  of  the  tax  laws.' " 
We  are  unable  to  see  any  real  distinction 
between  an  inheritance  tax  imposed  upon 
"all  property,"  and  the  provision  of  our 
statute  that  "all  property"  is  subject  to  tax- 
ation. The  Hellman  Case  and  the  state- 
ment of  Justice  Lurton  in  O'Dell  y.  Boy- 
den,  80  C.  G.  A.  397,  150  Fed.  731,  10  Ann. 
Gas.  239,  that  such  a  membership  is  "de- 
scendible, taxable,  and  assignable,"  consti- 
tute our  reason  for  saying  that  the  state- 
ment that  the  authorities  are  unanimous 
against  the  taxation  of  such  a  membership 
Is  not  quite  true. 

As  to  the  cases  cited  holding  that  an 
associated  press  franchise,  a  bank  franchise, 
good  will  of  a  newspaper,  ground  rent  under 
a  lease,  were  not  taxable  under  the  various 
statutes  of  the  states  in  which  the  decisions 
were  made,  it  is  sufficient  to  say  that  they 
are  not  particularly  in  point.  In  the  case 
of  State  V.  Western  U.  Teleg.  Co.,  this  court 
BO  L.RJJl.(N.S.) 


took  a  position  that  seems  to  render  these 
cases  out  of  line  with  the  law  in  this  stale. 

4.  We  attach  little  weight  to  the  argu- 
ment of  practical  construction.  The  evi- 
dence shows  no  such  settled  construction  of 
the  statute  as  to  warrant  us  in  applying  the 
doctrine  here. 

5.  We  do  not  sustain  the  claims  that  the 
taxation  of  memberships  in  a  Board  of 
Trade  or  Stock  Exchange  would  violate  pro- 
visions of  the  Federal  or  state  Constitution. 
It  is  argued  that  such  taxation  would  be 
class  legislation,  and  violate  the  equality 
clause  in  the  Minnesota  Constitution,  be- 
cause tbe  privilege^  enjoyed  by  members  of 
social  clubs,  commercial  clubs,  golf  clubs, 
secret  and  church  societies,  are  not  M^ubject 
to  taxation.  We  see  no  improper  classifica- 
tion here,  nor  any  lack  of  equality  or  uni- 
formity. Nor  would  it  be  double  taxation. 
The  members  of  the  board  are  not  required 
to  pay  taxes  on  the  physical  and  tangible 
property  of  the  board,  nor  does  the  board 
pay  taxes  upon  the  intangible  rights  which 
constitute  the  value  of  a  membership.  And 
we  hold  that  proceedings  to  tax  such  a  mem- 
bership do  not  deprive  the  member  of  his 
property  without  due  process  of  law,  take 
property  for  public  use  without  just  com- 
pensation, or  deny  such  member  the  equal 
protection  of  the  laws,  in  violation  of  famil- 
iar provisions  of  the  Federal  Constitution 
and  Amendments. 

Our  conclusion,  after  a  careful  considera- 
tion of  the  arguments  and  briefs  in  this 
case  and  in  the  case  of  Rogers  ▼.  Hennepin 
County,  124  Minn.  539,  145  N.  W.  112,  the 
decision  in  which  is  filed  herewith,  is  that 
the  trial  court  properly  rendered  judgment 
against  defendant  for  the  tax  assessed 
against  his  membership  in  the  Diiluth  Board 
of  Trade. 

Order  affirmed. 
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STATE  OF  MINNESOTA  EX  REL.  LYN- 
DON A.  SMITH,  Attorney  General, 

V. 

PROBATE  COURT  OF  THE  COUNTY  OF 
RAMSEY  ct  al. 

(124  Minn.  508,  145  N.  W.  390.) 

Power  —  exercise  —  transfer  of  prop- 
erty. 

1.  Acting  under  a  power  of  appointment 
in  a  will  executed  by  his  mother  in  Ken- 

Headnotes  by  Bunn,  J. 

Note.  «■  As  to  inheritance  or  succession 
tax  in  respect  of  property  covered  by  power 
of  appointment,  see  note  to  Minot  v.  Stev- 
ens, 33  L.R.A.(N.S.)  236. 
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tacky,  a  testator  rending  in  Minnesota  exer- 
cised the  power  in  his  will,  naming  his 
nephews,  residents  of  Tennessee,  as  the  bene- 
ficiaried.  Jhe  property  which  was  the  sub- 
ject of  this  exercise  of  the  power  was  in- 
debtedness of  corporations  and  individuals 
secured  by  bonds  and  mortgages,  which  were 
at  the  time  of  tlie  testator's  death,  and  for 
many  years  had  been,  in  the  custody  of  a 
resident  of  Kentucky.  It  is  held  it  was  the 
exercise  of  the  power  of  appointment  that 
constituted  the  transfer  of  the  property,  and 
not  its  creation. 

Tax  ~  inlicritanoe  ^  exercise  of  power. 

2.  Under  the  inheritance  tax  law  of  this 
sUte  (Gen.  Stat.  1913,  §  2271),  the  appoint- 
ment, when  made,  is  a  taxable  transfer  in 
the  lame  manner  as  though  the  property  to 
which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  the  power,  and 
had  been  bequeathed  or  devised  by  the  will. 
Therefore  this  case  is  treated  as  though  the 
testator  had  actually  owned  the  property, 
and  had  bequeathed  it  to  his  nephews. 

Same  —  debt  —  situs. 

3.  As  between  debtor  and  creditor,  the 
litna  of  a  debt  is  the  domicil  of  the  creditor. 
Bnt  he  may  give  it  a  situs  elsewhere,  and 
it  may  be  taxed  under  the  laws  of  the  state 
where  the  evidences  of  indebtedness  are  de- 
posited. But  our  statute  imposes  a  tax 
upon  the  transfer  of  the  property,  and  not 
open  the  property  itself.  The  transfer, 
havin*;  been  made  in  this  state  by  a  resi- 
dent thereof,  is  taxable  here,  although  the 
actual  situs  of  the  property  was  at  the  time 
of  the  testator's  death  in  Kentucky,  and 
attboiigh  such  transfer  may  be  subject  to  a 
tax  in  Kentucky. 
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.    (February  6,   1014.) 

lERTIOHARI  to  review  an  order  of  the 
Probate  Court  of  Ramsey  County  deter- 
nising  the  amount  of  inheritance  tax  to  be 
paid  by  the  legatees  of  George  S.  Heron,  de- 
tttsed.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messra  Lyndon  A.  Smith,  Attorney 
General,  and  William  J.  Stevenson,  As- 
•wtant  Attorney  General,  for  petitioner: 

The  donee  of  the  power  of  appointment 
has  the  right  to  make  an  effective  transfer 
or  conve}*ance  of  the  property  which  is  the 
nbject  of  the  power.  It  is  this  right  or 
privilege  to  give,  and  this  right  or  privi- 
ly to  receive,  that  makes  the  taxable 
transfer. 

Cuttbg  V.  Cutting,  88  N.  Y.  622. 

The  creation  of  the  power  of  appointment 
1>  not  a  taxable  transfer,  but  it  is  the 
erercite  of  the  power  which  effects  the 
transfer  which  the  statute  makes  taxable. 

Cenerally,  as  to  physical  presence  or  ab- 
««»ce  of  personal  property,  or  evidence 
thereof,  as  affecting  liability  to  inheritance 
or  raccession  tax,  see  note  to  Re  Helena,  46 
LILA.(N.S.)  11«7. 
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Re  Howe,  86  App.  Div.  286,  83  N.  Y. 
Supp.  825;  McElroy,  Transfer  Tax  Law,  p. 
184;  Ross,  Inheritance  Taxn.  p.  116;  He 
Seaver,  63  App.  Div.  283,  71  N.  Y.  Supp. 
544;  Chanler  v.  Kelsey,  205  U.  S.  466,  dl 
L.  ed.  82,  27  Sup.  Ct.  Rep.  550. 

The  best  and  the  unfailing  situs  of  all 
personal  property  for  inheritance  tax  pur- 
poses is  at  the  domicil  of  the  owner,  or 
the  person  exercising  dominion  over  it,  and 
vested  with  the  right  to  dispose  of  it. 

Re  Cooksey,  182  N.  Y.  02,  74  N.  E.  880; 
Re  Keeney,  194  N.  Y.  281,  87  N.  E.  4*28; 
Frothingham  v.  Shaw,  175  Mass.  50,  78  Am. 
St.  Rep.  475,  55  N.  E.  623;  McElroy,  Trans- 
fer Tax  Law,  p.  180;  Re  Hull,  111  App. 
Div.  322,  07  N.  Y.  Supp.  701,  aflirmed  in 
186  N.  Y.  586,  79  N.  E.  1107. 

Mr.  Charles  P.  Hall,  for  respondents: 

The  inheritance  statute  relating  to 
powers  of  appointment  does  not  apply  to 
cases  of  this  character,  and  even  if  appli- 
cable could  not  be  enforced. 

Re  Thomas,  30  Misc.  136,  78  N.  Y.  Supp. 
981. 

The  transfer  of  the  trust  property  to  the 
ultimate  beneficiaries,  whether  made  by  will 
or  by  statutes  of  descent,  must  be  made  in 
conformity  with  the  laws  of  Kentucky. 

Blount  V.  Walker,  28  S.  C.  645,  6  S.  E. 
558. 

Bann,  J.,  delivered  the  opinion  of  the 
court : 

Certiorari  to  review  an  order  of  the  pro- 
bate court  of  Ramsey  county  determining 
the  amount  of  inheritance  tax  to  bt^  ])aid 
by  the  legatees  of  George  S.  Heron,  deceased. 
The  undisputed  facts  appear  from  the  re- 
turn of  respondents  to  the  writ,  and  are  as 
follows : 

More  than  fifteen  years  ago  Sarah  Heron, 
a  resident  of  Kentucky,  died,  leaving  a  will 
which  was  probated  in  that  state.  By  this 
will  the  testatrix  gave  to  her  executor,  in 
trust  for  the  use  and  benefit  of  her  two 
sons,  William  and  George  S.,  the  residue 
of  her  estate.  The  trustee  was  given  the 
management  and  control  of  the  property, 
with  power  to  sell  and  reinvest  the  proceeds. 
The  income  of  the  trust  estate  the  testatrix 
bequeathed  to  her  two  sons,  to  be  paid  to 
them  equally  as  it  was  collected  by  the 
trustee.  She  gave  to  these  sons  the  right 
of  disposing  of,  by  will,  the  entire  trust 
estate.  Each  was  given  the  right  to  make 
his  will,  disposing  of,  as  he  might  choose, 
one  moiety  of  said  trust  estate.  If  both 
died  intestate,  the  entire  trust  estate  was 
to  descend  and  be  distributed  according?  to 
the  laws  of  Kentucky.  If  one  son  should  die 
testate  and  the  other  intestate,  the  moiety 
of  the  one  dying  testate  was  to  descend 
as  he  should  direct  by  his  will,  and  the  re- 
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maining  moiety  aliould  descend  and  be  dis- 
tributed according  to  tbe  laws  of  Kentudcy. 

William  Heron  was  at  the  time  of  his 
mother's  death,  and  still  is,  a  resident  of 
the  state  of  Tennessee.  Greorge  S.  Heron 
was  then,  and  until  his  death,  a  resident  of 
the  state  of  Minnesota,  living  in  St.  Paul. 
The  trustee  was,  and  still  is,  a  resident  of 
Kentucky.  George  S.  Heron  died  May  10, 
1912,  leaving  real  and  personal  property  in 
Ramsey  county.  At  the  time  of  his  death 
the  corpus  of  the  entire  trust  estate  was 
$104,870.05.  It  consisted  entirely  of  per- 
sonal property,  bonds,  and  mortgages,  all 
in  the  possession  of  the  trustee  in  Kentucky. 
George  S.  Heron  died  testate.  After  mak- 
ing certain  specific  bequests,  the  will  gave 
to  the  testator's  brother  William,  during 
his  lifetime,  one  half  of  "what  would  be  my 
share,  if  living,  of  the  income  derived  from 
the  estate  of  my  deceased  mother."  Upon 
the  death  of  William,  the  will  provided 
that  "my  said  interest  in  my  said  mother's 
estate  shall  pass  to  and  be  vested  in  my 
nephews,  Shirley  S.  Heron  and  William 
Edgar   Heron,  .     .     sons   of   my   said 

brother,  in  equal  shares  forever."  There 
was  a  residuary  clause,  in  which  these 
nephews  were  named  as  beneficiaries,  in 
equal  shares. 

The  question  is  whether  this  exercise  by 
George  S.  Heron  of  the  power  of  appoint- 
ment given  to  him  by  the  will  of  his  mother 
was  a  transfer  of  property  that  is  taxable 
under  the  inheritance  tax  law  of  this  state. 
The  probate  court  held  that  it  was  not. 

Our  statute.  Laws  1005,  cliap.  288,  a» 
amended  by  Liaws  1911,  chap.  372  (Gen. 
Stat.  1913,  *§  2271),  provides  in  §  1  r 

*'A  tax  shall  be  and  is  hereby  imposed 
upon  any  transfer  of  property,  real,  per- 
sonal, or  mixed,  or  any  interest  therein,  or 
income  therefrom,  in  trust  or  otherwise,  to 
any  person,     .     .     .     in  the  following  cases : 

"  ( 1 )  When  the  transfer  is  by  will  or  by 
the  intestate  laws  of  this  state  from  anv 
person  dying  possessed  of  the  property 
while  a  resident  of  this  state. 

"(2)  When  a  transfer  is  by  will  or  in- 
testate law,  of  property  within  the  state 
or  within  its  jurisdiction,  and  the  decedent 
was  a  nonresident  of  the  state  at  the  time 
of  his  death. 

"(3)  Relates  to  transfers  in  contempla- 
tion of  death. 

"(4)    When  tax  to  be  imposed. 

"(5)  Whenever  any  person  .  .  .  shall 
exercise  a  power  of  appointment  derived 
from  any  disposition  of  property  made 
either  before  or  after  the  passage  of  this 
act,  such  appointment  when  made  shall  be 
deemed  a  transfer  taxable  under  the  pro- 
visions of  this  act  in  the  same  manner  as 
though  the  property  to  which  such  appoint- 
60  L.R.A.(N.S.), 


ment  relates  belonged  absolutely  to  the  donee 
of  such  power,  and  had  been  bequeathed 
or   devised   by   such   donee  by   wiiy   etc. 

1.  George  S.  Heron  by  his  will  clearly 
exercised  the  power  of  appointment  created 
by  the  will  of  his  mother.  It  is  the  exer- 
cise of  the  power  of  appointment  which 
effects  the  transfer,  gives  the  grantee  the 
property,  and  not  its  creation.  The  lan- 
guage of  the  statute  is  that  "such  appoint- 
ment when  made  shall  be  deemed  a  trans- 
fer." The  authorities  are  uniform  on  this 
point.  Re  Dows,  167  N.  Y.  227,  62  L.R.A. 
433,  88  Am.  St.  Rep.  608,  60  N.  E.  439; 
Re  Fearing,  200  N.  Y.  340,  93  N.  E.  958; 
Re  Delano,  176  N.  Y.  486.  64  L.R.A.  279, 
68  N.  E.  871;  Chanler  v.  Kelsey,  206  U.  S. 
466,  51  L.  ed.  882,  27  Sup.  Ct.  Rep.  550; 
Atty.  Gen.  v.  Upton,  L.  R.  1  Exch.  224.  4 
Hurlst.  &  C.  336,  35  L.  J.  Exch.  N.  S.  138, 
12  Jur.  N.  S.  489,  14  L.  T.  N.  S.  334.  14 
Week.  Rep.  732. 

Had  the  property  transferred  by  this 
exercise  of  the  power  by  Heron  been  real 
estate  in  Minnesota,  or  personal  property 
having  its  actual  situs  in  the  state,  ther*; 
can  be  no  doubt  that  the  transfer  would 
be  taxable  under  our  statute.  The  statute 
says  that  such  appointment  shall  be  deemed 
a  transfer  taxable  under  the  provisions  of 
the  act  '*in  the  same  manner  as  though  the 
property  to  which  such  appointment  relates- 
belonged  absolutely  to  the  donee  of  such 
power,  and  had  been  bequeathed  or  devised 
by  such  donee  by  will."  We  must  treat  the 
case,  therefore,  as  though  the  bonds  and 
mortgages  which  constituteci  the  corpus  of 
the  trust  estate,  though  in  the  actual  cus- 
tody of  a  nonresident,  belonged  absolutely 
to  George  S.  Heron,  and  he  bad  bequeathed 
them  to  his  nephews.  Re.CkKiksey,  182  N. 
Y.  92,  74  N.  E.  880;  Re  Fearing,  200  N.  Y. 
340,  93  N.  E.  966. 

3.  Heron  was  a  resident  of  Minnesota, 
and  exercised  the  power  of  appointment 
here.  Treating  the  indebtedness  evidenced 
by  these  securities  as  the  absolute  property 
of  Heron,  as,  under  the  statute,  wc  must 
for  the  purposes  of  this  case,  their  situs 
as  between  the  debtor  and  the  creditor  was 
the  domicil  of  the  latter.  State  Tax  on  For- 
eign-held Bonds,  16  Wall.  300,  21  L.  ed.  179; 
Re  Bronson,  160  N.  Y.  1,  34  L.R.A.  238,  55 
Am.  St.  Rep.  632,  44  N.  E.  707 ;  Re  FeaHng, 
200  N.  Y.  340,  93  N.  E.  966.  It  is  well 
settled,  however,  that  in  modem  times  the 
old  rule,  that  the  situs  of  personal  prop* 
erty  is  tl :e  domicil  of  the  owner,  "has  yield- 
ed more  and  more  to  the  lex  situs,  the  law 
of  the  place  where  the  property  is  kept  and 
usee!."  Pullman's  Palace  Car  Co.  ▼.  Penn- 
sylvania, 141  U.  S.  18,  36  L.  ed.  613.  3 
Inters.  Com.  Rep.  596,  11  Sup.  Ct.  Rep, 
876.     For    the   purposes   of   taxation,    tha 
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bw  maj  ifcparate  personal  property  from 
the  person  of  its  owner,  and  give  it  a  situs 
of  its  own.  Tappan  y.  Merchants'  Nat. 
[tanlc,  10  Wall.  400,  22  L.  ed.  180;  Savings 
t  L.  Soe.  ▼.  Multnomah  County,  160  U.  S. 
421,  42  L.  ed.  803,  18  Sup.  Ct.  Rep.  302; 
New  Orleans  v.  Stempel,  175  U.  S.  300,  44 
L.  ed.  174,  20  Sup.  Ct.  Rep.  110;  Bristol  v. 
Washington  County,  177  U.  S.  133,  44  L.  ed. 
701,  20  Sup.  Ct.  Rep.  585;  Re  Jefferson,  35 
Minn.  215,  28  N.  W.  256,  2  Notes  Iklinn. 
Rep.  872.  As  stated  by  Chief  Justice  Gil- 
rillan  in  the  Jefferson  Case,  the  rule  that 
the  domicil  of  the  owner  is  deemed  the  situs 
of  his  personal  property  "is  not  allowed 
to  be  controlling  in  matters  of  taxation. 
Thus,  corporeal  personal  property  is  con- 
ceded to  be  taxable  at  the  place  where  it 
is  actually  situated.  A  credit,  which  cannot 
be  regarded  as  situated  in  a  place  merely 
because  the  debtor  resides  there,  must 
usually  be  considered  as  having  its  situs 
vhere  it  is  owned, — at  the  domicil  of  the 
creditor.  The  creditor,  however,  may  give 
it  a  business  situs  elsewhere;  as  where  he 
places  it  in  the  hands  of  an  agent  for  col- 
lection or  renewal,  with  a  view  to  reloan- 
ing  the  money  and  keeping  it  invested  as 
a  permanent  business."  In  the  Bristol 
Case,  in  which  the  Jefferson  Case  was  up- 
held and  followed,  Mr.  Chief  Justice  Fuller 
said:  "Personal  property,  as  this  court 
has  declared  again  and  again,  may  be  taxed 
either  at  the  domicil  of  its  ow^ner,  or  at  the 
place  where  the  property  is  situated,  even 
if  the  owner  is  neither  a  citizen  nor  a  resi- 
dent of  the  state  which  imposes  the  tax." 
It  is  doubtless  tnie,  under  these  decisions, 
that  the  state  of  Kentucky  could  and  prob- 
ably has  taxed  this  property,  and  also  that 
it  has  not  been  taxed  in  Minnesota.  And  it 
is  probably  true,  the  bonds  being  deposited 
in  Kentucky,  that  Kentucky  could  tax  a 
transfer  of  the  property  by  its  Minnesota 
owner.  Re  Whiting,  150  N.  Y.  27,  34  L.R.A. 
232,  55  Am.  St.  Rep.  640,  44  N.  E.  715; 
He  Ix>rd,  186  N.  Y.  549,  70  N.  E.  1110; 
Beers  v.  Glynn,  211  U.  S.  477,  63  L.  ed.  290, 
29  Sup.  Ct.  Rep.  186.  But  this  is  not  con- 
trolling. The  question  is  whether  the  trans- 
fer in  Minnesota  by  the  owner  residing  in 
Minnesota  escapes  the  tax  because  the  evi- 
dences of  indebtedness  are  not  in  the  state. 
Hiough  there  can  be  no  suspicion  in  the 
instant  case  of  any  attempt  to  evade  the 
inheritance  tax  law,  it  la  easy  to  see  how 
an  owner  of  bonds  could  easily  do  so,  if  we 
held  this  transfer  not  taxable.  He  might 
deposit  his  securities  in  a  bank  or  strong 
box  located  in  some  state  or  country  that 
had  no  inheritance  tax  law,  and  thus  es- 
cape the  payment  of  the  tax.  In  Ross  on 
Inheritance  Taxation,  §  173,  the  author 
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says:  "In  a  majority  of  the  states,  the 
personal  property  of  a  resident  decedent  is 
held  subject  to  the  inheritance  tax  [law] 
of  the  state,  although  actually  situated  in 
another  state,  wliere  it  may  also  be  taxe<l 
by  the  statutes  of  that  state.  Otherwise 
stated,  personal  property  within  the  juris- 
diction of  a  foreign  state  is  subject  to  the 
inheritance  tax  at  the  place  of  the  decedent's 
domicil.  This  is  on  the  theory  that  the 
tax  is  imposed  upon  the  transmission  of  the 
property,  and  tliat  the  transmission  of  per- 
sonal property  is  governed  by  the  law  of  the 
domicil  of  the  owner."  The  cases  cited  by 
the  author  fully  support  the  text.  Gal- 
lup's  Appeal,  76  Conn.  617,  57  Atl.  600; 
Hopkins's  Appeal,  77  Conn.  644,  60  Atl.  657 ; 
Frothingham  v.  Shaw,  176  Mass.  69,  78  Am. 
St.  Rep.  475,  56  N.  E.  623;  McCurdy  v. 
McCurdy,  107  Mass.  248,  16  L.R.A.(N.S.) 
320,  83  N.  E.  881,  14  Ann.  Cas.  850;  Re 
Swift,  137  N.  Y.  77,  18  L.R.A.  700,  32  N. 
E.  1096;  Line's  Estate,  155  Pa.  378,  26  Atl. 
728;  Re  Hartman,  70  N.  J.  £q.  664,  62  Atl. 
560. 

The  Swift  Case  is  notable  because  Judge 
Gray,  who  wrote  the  opinion,  argued  quite 
persuasively  that  the  law  in  reality  imposed 
a  tax  on  the  property  of  the  decedent,  and 
not  on  the  transfer,  and  therefore  that  the 
tax  was  only  enforceable  as  to  property 
which,  at  the  time  of  its  owner's  death,  was 
within  the  territorial  limits  of  the  state. 
But  the  other  members  of  the  court  were  of 
the  contrary  opinion,  and  the  decision  was 
that  a  transfer  of  personal  property  by  a 
resident  decedent  was  subject  to  the  tnx, 
whether  situated  within  or  without  the 
state.  And  the  cases  are  quite  unanimoua 
in  holding  to  the  doctrine  that  an  inherit- 
ance tax  is  not  a  tax  on  the  property,  but 
a  tax  on  the  transfer,  or  right  of  succession. 
State  ex  rel.  Foot  v.  Bazille,  07  Minn.  11,  6 
L.R.A.(K.S.)  732,  106  N.  W.  03,  7  Ann.  Cas. 
1056.  In  Hopkins's  Appeal,  77  Conn.  644, 
60  Atl.  657,  the  supreme  court  of  Connecti- 
cut, in  speaking  of  the  statute  of  that  state, 
said :  "The  act  is  framed  in  view  of  the  prin- 
ciple that  personal  property  is  bequeathed  by 
will,  and  is  descendible  by  inheritance,  ac- 
cording to  the  law  of  the  domicil,  and  that 
the  disposition,  distribution  of,  and  succes- 
sion to  personal  property,  wherever  situ- 
ated, is  to  be  governed  by  the  laws  of  that 
state  where  the  owner  had  his  domicil  at 
the  time  of  his  death."  The  New  Jersey 
court  in  Re  Hartman,  supra,  holds  that  the 
situs  of  personal  property  of  a  testator,  for 
the  purposes  of  the  inheritance  tax,  is  hia 
domicil  at  the  time  of  his  death,  no  matter 
if  its  actual  situs  is  in  another  state.  The 
court  observes  that  the  result  of  its  decision, 
would  be,  in  the  case  before  it,  "the  require-^ 


266 


MINNESOTA  SUPREME  CJOURT. 


ment  of  the  payment  of  two  taxes,  of  like 
character,  by  the  same  legatees  for  the  right 
of  succession  to  the  gifts  of  the  testatrix," 
but  says  that  "this  unfortunate  situation 
cannot  control  the  determination  of  the 
questions  presented."  So,  in  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439,  23  Sup. 
Ct.  Rep.  277,  Mr.  Justice  Holmes,  after 
saying  that  no  one  doubts  "that  succession 
to  a  tangible  chattel  may  be  taxed  where- 
ever  the  property  is  found,"  though  it  may 
also  be  taxed  by  the  law  of  the  domicil,  ob- 
serves that  "it  may  be  regretted,  also,  that 
one  and  the  same  state  should  be  seen 
taxing  on  the  one  hand  according  to  the 
fact  of  po^ver,  and  on  the  other,  at  the  same 
time,  according  to  the  fiction  that,  in  suc- 
cess ix)ns  after  death,  mohilia  sequuntur  per- 
sonam and  domicil  governs  the  whole.  But 
tliese  inconsistencies  infringe  no  rule  of 
constitutional  law." 

We  readily  agree  that  it  may  be  regretted 
that  this  state  should  be  seen  taxing  "ac- 
cording to  the  fact  of  power"  the  transfer 
of  personal  property  situated  within  its 
borders  and  owned  by  a  nonresident,  and 
at  the  same  time  taxing  a  transfer  by  a 
resident  of  property  that  has  its  actual 
situs  in  another  state,  under  the  fiction  of 
mohilia  sequuntur  personam,  especially 
when  the  same  transfers  may  be  taxed 
under  the  laws  of  the  state  where  the  de- 
cedent had  his  domicil,  in  the  one  case,  and 
of  the  state  where  the  property  was  situ- 
ated when  he  died,  in  the  other.  But,  as 
said  by  Justice  Holmes,  these  inconsisten- 
cies infringe  no  rule  of  constitutional  law. 
It  is  for  the  legislature,  and  not  the  courts, 
to  remove  these  "inconsistencies."  We  note 
tliat  tlie  inheritance  tax  law  of  Massachu- 
setts provides  that  property  of  a  resident 
of  tlie  commonwealth  which  is  not  therein 
at  the  time  of  his  death  is  not  taxable 
unjler  the  provisions  of  the  act,  if  it  is 
legally  subject  in  another  state  or  country 
to  a  tax  of  like  character  and  amount. 

We  are  obliged  to  hold,  under  the  lan- 
guage of  our  statute  and  the  decisions  re- 
ferred to,  that  the  transfer  by  Heron  of  the 
bonds  and  mortgages  in  Kentucky  was  tax- 
able here.  The  ease  of  Re  Hull,  111  App. 
Div.  322,  97  N.  Y.  Supp.  701,  affirmed  by 
the  court  of  appeals  on  the  opinion  of  the 
appellate  division,  186  N.  Y.  686,  79  N.  £. 
1107,  is  almost  identical  in  its  facts.  In 
so  far  as  He  Thomas,  39  Misc.  136,  78  N. 
Y.  Supp.  981,  supports  the  respondent  here, 
it  must  b«  considered  as  overruled  by  the 
Hull  Case. 

The  order  of  the  Probate  Court  of  Ram- 
sey County  is  reversed,  with  directions  to 
enter  an  order  in  accord  with  this  opinion. 
50  L.RJV.(N.S.) 
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STATE    OF    NEBRASKA    EX    REL. 
CLAUDE  S.  KELLEY 

V. 

WILLIAIil  H.  FERGUSON  et  aL,  Apptt. 

(—  Neb.  — ,  144  N.  W.  1039.) 

Pleadinsr  —  petition  for  mandamns  — 
demurrer. 

1.  The  rule  announced  in  State  ex  rel. 
Moore  v.  Cliicago,  St.  P.  M.  &  O.  R.  Co. 
19  Neb.  470,  that,  "where  it  is  sought  to 
test  the  sufficiency  of  a  petition  for  a  man- 
damus, the  proper  course  is  to  demur  to  the 
petition  upon  the  ground  that  the  facts 
stated  therein  do  not  entitle  the  relator  to 
tlie  relief  sought,"  reallirnied,  and  tlie  criti- 
cism of  this  practice  announced  in  St;ite  ex 
rel.  Gillilan  v.  Home  Street  R.  Co.  43  Neb. 
830,  is  withdrawn. 

Scliool  ^  control  of  studies. 

2.  The  right  of  a  parent  to  make  a  rea- 
sonable selection  from  the  prescribed  course 
of  studies  which  shall  be  carried  by  his 
child  in  the  free  public  schools  of  the  statr 
is  not  limited  to  any  particular  school  nor 
to  any  particular  grade  in  any  of  such  pub- 
lic schools. 

Same  ^  power  of  autliorfties. 

3.  The  public  schools  of  the  state  are  en- 
titled to  the  earnest  and  conscientious  sup- 
port of  every  citizen.  To  that  end  the  school 
authorities  should  be  upheld  in  their  con- 
trol and  regulation  of  our  school  system; 
but  their  power  and  authority  should  not 
be  held  to  be  unlimited,  lliey  are  required 
to  exercise  their  authority  over  and  their 
desire  to  further  the  best  interests  of  their 
scholars,  with  a  due  regard  to  the  natural 
and  legal  rights  of  the  parents  of  such  chil- 
dren. 

Mandamna  —  to  reinstate  pupil. 

4.  And  when  a  parent  makes  a  reason- 
able selection  from  the  course  of  studies 
which  has  been  prescribed  by  the  school  au- 
thorities, and  requests  that  his  child  may 
be  excused  from  taking  the  same,  the  re- 
quest should  be  granted.  If  the  request 
be  denied  and  the  child  is  expelled  or  sus- 
pended for  a  refusal  to  continue  such  study, 
mandamus  will  lie  to  compel  reinstatement. 

(January  7,  1914.) 

Hcadnotes  by  Fawcett,  J. 

Note.  ^  night  to  exclude f  suspend^  or 
expel  pupils  from  school  for  mlscon' 
duct  of  pupil  or  parent. 

This  subject  haa  been  previously  treated 
in  41  L.R.A.  603. 

As  to  right  to  forbid  alTlliation  with  secret 
society,  see  note  to  Waylnnd  v.  School  Di- 
rectors, 7  L.R.A.(N.S.)  .3o2:  and  later  caees. 
— Bradford  v.  Board  of  Education,  18  Gal. 
App.  19,  121  Pac,  929;  Wilson  v.  Board  of 
Education,  233  111.  464,  15  L.R.A.(N.S.) 
1130,  84  N.  E.  697,  IS  Ann.  Cas.  330;  Favor- 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  awarding  relator  a  writ  of  man- 
damus requiring  defendants  to  reinstate  his 
daughter  in  the  public  schools.     Afiirmed. 

The  facts  are  stated  in  the  opinion. 

"hli.  C.  S.  Allen  for  appellants. 

Messrs.  Ray  J.  Abbott,  William  B. 
Price*  Frank  E.  Edgerton,  and  C.  6. 
Keliey,  for  appellee: 

Where  the  suJBiciency  of  a  petition  is  not 
attadced  until  after  judgment,  all  reason- 
able intendments  should  be  indulged  in  sup- 
port of  the  judgment. 

Merrill  ▼.  Equitable  Farm  k  Stock  Im- 
prov.  Co.  49  Neb.  198,  68  N.  W.  365;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Kerr,  74  Neb. 
1,  104  N.  W.  49;  Sorensen  v.  Sorensen,  68 
Neb.  483,  94  N.  VV.  640,  98  N.  W.  837, 
lOO  N.  W.  930,  103  N.  W.  455. 

It  has  long  been  the  practice  in  this  state 
to  demur  in  mandamus  actions. 

State  ex  rel.  Moore  ▼.  Chicago,  St.  P.  M. 
A  0.  R.  Co.  39  Neb.  476,  27  N.  W.  434; 
State  ex  rel.  Ilaberlan  v.  Love,  80  Neb.  149, 
34  L.R.A.(N.S.)  607,  131  N.  VV.  190,  Ann. 
Gas.  1912C,  542;  State  ex  rel.  Levy  y. 
Spicer,  36  Neb.  4G9,  54  N.  W.  849. 

The  parent  has  a  right  to  make  a  rea- 


sonable selection  from  the  prescribed  course 
of  study  for  his  child  to  pursue,  and  this 
selection  must  be  respected  by  school  author- 
ities, as  the  right  of  the  parent  in  that  re- 
gard is  superior  to  that  of  the  school  of- 
ficers and  teachers. 

School  Board  Dist.  y.  Thompson,  24  Okla. 
1,  24  LJl.A.(N.S.)  221,  138  Am.  St.  Rop. 
861,  103  Pac.  678,  19  Ann.  Cas.  1188;  State 
ex  rel.  Sheibley  v.  School  Dist.  31  Neb.  552, 
48  N.  W.  393;  Bourne  v.  State,  35  Neb.  1, 
52  N.  W.  710;  Trustees  of  Schools  v.  People, 
87  111.  309,  29  Am.  Rep.  65;  Rulison  v.  Post, 
79  111.  571;  Morrow  v.  Wood,  35  Wis.  59, 
17   Am.  Rep.  471. 

Fawcctt,  J.,  delivered  the  opinion  of  the 
court : 

From  a  judgment  of  the  district  court 
for  Lancaster  county,  awarding  relator  a 
writ  of  mandamus  requiring  defendants  to 
reinstate  his  daughter  in  the  public  schools 
in  the  city  of  Lincoln,  respondents  appeal. 

The  petition  alleges:  That  prior  to  De- 
cember 17,  1912,  plaintiff  had  instructed 
his  daughter  Eunice  Kelley  "not  to  go  to 
the  class  in  domestic  science;  that  said 
class  was  conducted  in  a  building  more 
than    a    mile    distant    from    the    Saratoga 


ite  ▼.  Board  of  Education,  235  111.  314,  85 
K.  E.  402;  University  of  Mississippi  v. 
Waujrh,  —  Miss.  — ,  —  L.R.A.(N.S.)  — ,  02 
So.  827. 

As  to  exclusion  of  pupils  for  failure  to 
comply  with  a  vaccination  requirement,  sec 
note  in  17  L.R.A.(N.S.)  710,  and  the  case 
of  State  ex  rel.  0*Bannon  v.  Cole,  220  Mo. 
€97,  22  L.R.A.(N.S.)    986,  119  S.  W.  424. 

Discretion  of  school  authorities. 

Ordinarily  the  school  authorities  have 
the  right  to  define  the  olTenses  for  which  the 
punishment  of  exclusion  from  school  may 
be  imposed,  and  have  also  the  sole  right  to 
determine  whether  qr  not  the  offense  has 
been  committed,  the  limitation  upon  this 
tuthority  being  that  it  must  in  both  re- 
spects be  reasonably  exercised.  Board  of 
Kducation  v.  Booth,  110  Ky.  807,  63  L.R.A. 
787,  62  S.  W.  872. 

And  if  a  standard  of  conduct  be  fixed 
vhich  is  unreasonable  or  in  violation  of  the 
legal  rights  of  pupil  or  parent  (Miller  v. 
Dailey,  136  Cal.  212,  68  Pac.  1020;  Hobbs 
▼.  Germany,  94  Miss.  469,  22  L.R.A.(N.S.) 
983,  49  So.*515) ;  or  if  the  guilt  of  the  pupil 
be  arbitrarily  determined  (Cross  v.  Walton 
Graded  Common  School  Dist.  121  Ky.  469, 
89  S.  W.  50C;  Jackson  v.  State,  67  Neb. 
183,  42  L.R.A.  792,  77  N.  W.  662),— the 
courts  will  grant  appropriate  relief. 

la  Massachusetts,  permanent  exclusion 
for  misconduct  can  only  be  imposed  after  a 
fsir  hearing  with  opportunity  to  produce 
witnesses.  Morrison  y.  Lawrence,  181  Mass. 
127,  63  N.  E.  400,  subsequent  appeal,  186 
•OLJLA.(N^.) 


Mass.  450,  72  N.  £.  01;  Jones  v.  Fitchburg, 
211  Mass.  66,  97  N.  E.  612.  Uut  failure  to 
attain  to  a  given  standard  of  excellence  in 
studies  is  not  misconduct  in  itself.  Bar- 
nard v.  Slielburne,  216  Mass.  19,  102  N.  £. 
1095. 

In  Miller  v.  Clement,  205  Pa.  484,  55  Atl. 
32,  and  Vermillion  y.  State,  78  Neb.  107, 
110  N.  W.  736,  15  Ann.  Cas.  401,  it  was 
apparently  felt  that  an  ew  parte  hearing  was 
sullicient  to  avoid  the  imputation  of  arbi- 
trariness. 

For  failure  to  participate  in  certain  studies 

and  exercises. 

The  right  to  suspend  for  failure  to  take 
a  prescribed  subject  or  course  of  study  will 
of  course  be  dependent,  if  it  exists  at  all, 
upon  the  authority  to  prescribe  such  a  sub- 
ject or  course.  On  the  power  of  the  legis- 
lature to  prescribe  subjects  to  be  taught 
in  public  schools,  see  note  in  47  L.R.A. 
(N.S.)  200. 

The  question  raised  in  Stats  ex  rel. 
Kellet  y.  Febgusox,  of  the  right  to  compel 
the  study  of  all  prescribed  subjects,  was 
squarely  decided  in  School  Board  Dist.  v. 
Thompson,  24  Okla.  1,  24  L.R.A.(N.S.) 
221,  138  Am.  St.  Rep.  861,  103  Pac.  578, 
19  Ann.  Cas.  1188.  The  court  said:  '*lt 
is  agreed  by  both  sides  that,  when  boiled 
down,  the  only  question  really  involved  in 
this  case  is  whether  a  patron  of  the  public 
schools  may  make  a  reasonable  selection  from 
a  course  of  study  prescribed  by  the  proper 
school  authorities  for  his  child  to  pursue,  in 
opposition  to  a  rule  prescribed  by  such  au- 


268 


NEBRASKA  SUPREME  COURT. 


school  which  she  was  attending,  and  that 
the  time  consumed  by  said  class  was  almost 
a  half  day,  thereby  causing  the  said  Eunice 
Kelley  to  fall  behind  in  her  other  studies 
for  lack  of  time;  that  the  respondents 
wrongfully  and  unlawfully  and  against  the 
protests  of  relator  required  said  Eunice 
Kelley  to  take  said  course  in  domestic  sci- 
ence, and  on  the  17th  day  of  December, 
1912,  the  respondents  wrongfully,  unlaw- 
fully, and  without  cause  therefor  dismissed 
said  Eunice  Kelley  from  said  school  and 
refused  and  have  ever  since  refused  to  al- 
low her  to  attend  school  of  said  district, 
although  since  said  time  relator  has  several 
times  made  demand  upon  the  said  school 
board  and  its  officers  to  reinstate  her/'    The 


answer  admits  the  formal  allegations  is 
the  petition  and  alleges:  That  in  the  course 
of  study  adopted  by  the  school  district  of 
Lincoln,  which,  it  is  alleged,  is  substantial- 
ly the  same  as  the  courses  of  study  in  all 
other  municipal  school  districts  of  the 
United  States,  there  are  eight  grades  below 
the  high  school;  that  Eunice  Kelley  i» 
twelve  years  old  and  is  a  sixth-grade  pupiU 
attending  the  Saratoga  school;  that  all 
subjects  in  the  sixth  grade  are  required 
subjects,  and  one  of  these  is  domestic  sci- 
ence; that  no  pupils  are  excused  from  tak- 
ing any  subjects  in  said  grade  except  for 
good  cause;  that  no  cause  was  shown  and 
none  existed  for  excusing  the  said  Eunice 
from  attending  said  class;  that  the  demand 


thorities  requiring  the  child  to  take  all  the 
studies  in  such  course."  And  after  a  care- 
ful consideration  of  the  authorities,  and  of 
the  tendency  of  the  rule  to  interlere  with 
discipline  of  the  school,  the  court  deter- 
mined in  favor  of  the  right  of  the  parent  to 
exercise  such  a  reasonable  selection.  In  this 
case  the  children  were  expelled  for  refusing 
to  take  singing  lessons,  and  a  writ  of  man- 
damus was  granted  directing  their  rein- 
statement. 

Ihe  other  cases  cited  by  the  court  in 
State  ex  eel.  Kelley  v.  Fcbouson  were 
discussed  among  those  collected  in  41  L.R.A. 
590,  and  would  seem  to  indicate  tliat  the 
weight  of  authority  is  in  support  of  this 
decision. 

In  Samuel  Benedict  Memorial  School  v. 
Bradford,  111  Ga.  801,  36  S.  E.  920,  how- 
over,  a  contrary  view  apparently  was  taken. 
The  plaintitT's  daughter,  aged  thirteen,  was 
assigned  to  debate  upon  the  subject,  "Should 
trial  by  jury  be  abolished."  Plaintiff  told 
his  daughter  the  subject  was  too  difficult 
for  one  of  her  years,  and,  upon  the  teach- 
er's refusal  to  excuse  her,  wrote  a  paper 
in  the  nature  of  a  burlesque,  which  the  child 
read.  Suitable  apologies  were  made  and 
accepted,  but  the  child  was  told  to  prepare 
a  paper  on  the  subject  given.  She  declined, 
and  was  told  to  seek  another  school,  as  she 
would  not  be  called  on  for  any  recitations 
until  she  had  prepared  the  paper.  A  peti- 
tion was  brought  for  an  injunction  against 
this  action,  and  the  injunction  was  granted, 
on  the  ground  that,  after  accepting  the 
apologies  of  the  parent  and  child,  further 
punishment  should  not  have  been  inflicted. 
Upon  appeal,  a  cross  bill  of  exceptions  was 
filed,  in  which  the  plaintiff  contended, 
among  other  things,  that  the  parent  had  the 
right  to  select  or  choose  what  study  or  course 
of  studv  his  child  should  pursue.  Judgment 
was  affirmed  upon  the  cross  bill  of  excep- 
tions, and  also  reversed,  upon  the  ground 
that  the  pupil  could  be  punisned  for  her  eon- 
tinued  refusal  to  prepare  the  paper. 

In  Jones  v.  Fitchburg,  211  Mass.  06,  97 
N.  E.  612,  an  action  of  tort  for  unlawful 
exclusion  from  the  public  schools,  where  the 
plaintiff  was  excluded  from  school  because 
of  her  refusal  to  hold  the  office  of  police- 
M)  L.R.A.(N.S.) 


man,  in  connection  with  the  study  of  civil 
government,  the  court  held  the  exclusion 
unlawful  as  being  a  permanent  one,  imposed 
without  a  hearing  as  required  by  statute,, 
but  did  not  discuss  the  question  of  the  legal- 
ity of  the  study  requirement. 

In  Cross  v.  Walton  Graded  School,  121^ 
Ky.  35,  110  S.  W.  346,  plaintiff  was  sus- 
pended after  hearing,  for  refusal  to  take  aa 
Irish  character  assigned  him  in  :i  dialogue 
to  be  rendered  at  eomniencement  exercises, 
'ihe  school  authorities  were  held  to  liave 
power  to  make  this  requirement,  and  a  peti- 
tion for  a  mandatory  injunction  was  held 
properly  dismissed. 

In  North  v.  University  of  Illinois,  137  111. 
296,  27  K.  E.  54,  it  was  held  that  a  rule 
requiring  attendance  at  chapel  unless  ex- 
cused was  reasonable,  and  did  not  conflict 
with  the  religious  liberty  of  the  student: 
and  that  where  the  student  was  suspended 
for  refusal  to  attend  or  make  applicatioi> 
to  be  excused,  and  where  his  petition  for  &. 
writ  of  mandamus  showed  a  continuance  of 
the  same  attitude,  the  writ  would  not  be 
granted. 

Want  of  proficiency. 

In  Miller  v.  Dailey,  136  Cal.  212,  C8  Pac. 
1029,  and  Brown  v.  Board  of  Education,  S 
Ohio  S.  &  C.  P.  Dec.  378,  6  Ohio  N.  P.  411^ 
it  was  held  that  want  of  proficiency  waa 
not  ground  for  exclusion  from  a  normal 
school.  In  each  case,  the  facts  would  seenk 
to  warrant  the  inference  that  the  exclusion 
amounted  to  a  deprivation  of  normal  train- 
ing. In  Barnard  v.  Shelbume,  216  Mass. 
19,  102  N.  E.  1095,  exclusion  from  a  public 
high  school  for  deficiency  in  studies,  with 
instructions  to  go  to  a  ninth-grade  school 
until  the  deficiency  was  made  up,  was  sus- 
tained. 

Controlling  conduct  of  pupil  after  relation 
of  pupil  and  teacher  has  ceased. 

Generally  as  to  power  of  school  author- 
ities over  pupils  while  outside  of  school 
grounds,  see  note  in  3  L.R. A.  ( N.S. )  406. 

As  to  the  right  of  school  authorities  to 
control  pupils  when  going  to  and  from 
school,  tee  note  in  62  L.R.A.  160. 
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of  iht  relator  was  arbitrary,  unreasonable, 
and  without  just  basis;  that  respondents 
could  not  comply  with  such  arbitrary  and 
unreasonable  demand  without  undermining 
and  destroying  the  discipline  of  the  schools ; 
that  industrial  training  is  essential  to  the 
welfare  of  the  public,  and  It  is  the  function 
of  the  state  to  require  courses  to  be  given 
affording  industrial  training;  that  in  the 
exercise  of  this  function  a  course  in  domes- 
tic science  was  prescribed  for  the  sixth 
grade  in  the  schools  of  the  district;  that 
in  requiring  attendance  in  classes  in  which 
this  subject  was  tauglit  the  board  of  educa- 
tion was  acting  within  its  powers,  and  it 
eould  not  excuse  any  pupils  from  taking 
•aid  course  unless  a  good  and  sufficient  rea- 


son for  such  excuse  was  shown.  The  court 
found  the  facts  as  alleged  iq  the  petition 
and  awarded  the  writ  as  prayed. 

It  is  urged  that  the  petition  does  not 
state  a  cause  of  action.  The  ground  of  the 
contention  is  that  it  does  not  state  the 
age  of  the  child.  Respondents  in  their  an- 
swer set  out  the  age,  and  relator  now  con- 
tends that  the  defect  in  the  petition  was 
cured  by  the  allegation  in  the  answer,  and 
that  the  settled  rule  that,  where  the  suf- 
ficiency of  the  petition  is  not  attacked  until 
after  judgment,  all  reasonable  intendments 
should  be  indulged  in  support  of  the  judg- 
ment, applies.  Counsel  for  respondents  ad- 
mits the  general  rule  in  civil  procedure,  but 
contends  that  it  is  not  the  rule  in  man- 


In  State  ex  rel.  Beaty  v.  Randall,  79  Mo. 
App.  220,  relator's  son  purposely  ran  against 
a  smaller  pupil  and  wounded  him  in  the 
face.  The  teacher  requested  him  to  accom- 
pany the  boy  home,  and  for  his  refusal,  ho 
was  expelled.  It  was  held  that  either  as 
M  punislimcnt  to  the  offender  or  assistance 
to  the  injured  boy,  the  request  was  not 
unjust  nor  unreasonable,  but  humane  and 
proper,  and  within  the  discretionary  power 
of  the  teacher.  A  petition  for  a  writ  of 
mandamus  was  held  properly  dismissed. 

In  Hobbs  v.  Germany,  04  Miss.  460,  22 
Xj.R.A.(N.S.)  083,  49  So.  515,  an  exclusion 
from  school  as  punishment  for  disobedience 
of  a  rule  reouiring  pupils  to  stay  at  home 
ovenings  and  study  between  the  hours  of 
7  and  9  was  held  unlawful,  as  the  rule  was 
an  interference  with  the  authority  of  the 
parent  in  the  home. 

Suspension  for  drunkenness  occurring  on 
the  streets  of  the  town  on  Christmas  Day 
was  held  not  unlawful,  in  Douglass  v.  Camp- 
bell, 89  Ark.  254,  20  L.R.A.(N.S.)  205,  116 
fi.  W.  211. 

The  right  to  prohibit  students  from  play- 
ing football  under  the  auspices  of  the 
achool,  or  upon  a  team  purporting  to  repre- 
sent the  school,  and  to  punish  violations 
of  this  rule  by  suspension,  was  sustained 
in  Kinzer  v.  Independent  School  Dist. 
(Kinzer  v.  Toms)  120  Iowa,  441,  .3  L.R.A. 
(N.S.)  496,  105  N.  W.  680,  6  Ann.  Cas.  996. 

In  State  ex  rel.  Dresser  v.  School  Dist. 
135  Wis.  019,  16  L.R.A.(X.S.)  730,  128 
Am.  St.  Rep.  1050,  116  N.  W.  232,  an  older 
pupil  wrote  a  poem  ridiculing  the  dis- 
•cipline  of  the  school,  and  pursuaded  the 
relator's  children  to  take  it  to  the  editor 
of  the  village  newspaper  and  ask  him  to 
publish  it,  which  he  did.  They  were  sus- 
pended until  suitable  apology  should  be 
made.  The  court  questioned  the  practical 
wisdom  of  the  punishment  inflict-ed,  but 
held  that  there  was  no  abuse  of  discretion 
or  abitrariness  shown  by  the  school  author- 
ities, and  that  a  writ  of  mandamus  to 
'Compel  I  sinstatement  could  not  be  granted. 

The    /ight   of   suspension   for   connection 

with  the  publication  of  articles  tending  to 

undenniite  the  authority  of  the  principal 

-was  assumed  in  Morrison  ▼.  Lawrence,  186 

.SO  L.RJl.(N.S.) 


Mass.  456,  72  N.  E.  91,  although  the  ex- 
pulsion was  held  unlawful  because  found 
by  the  jury  to  have  been  imposed  without 
a  fair  hearing. 

Questions  concerning  remedy. 

If  the  action  be  in  tort  for  unlawful  ex- 
clusion from  the  public  schools,  a  parent 
cannot  recover  unless  he  has  been  put  to 
expense  (Douglass  v.  Campbell,  89  Ark. 
254,  20  L.R.A.(N.S.)  205,  110  S.  W.  211; 
Boyd  V.  Blaisdell,  15  Ind.  73;  Sorrels  v. 
Matthews,  129  Ga.  319,  13  L.R.A.(N.S.) 
357,  58  S.  E.  819,  12  Ann.  Cas.  404); 
while  the  child  has  an  absolute  right  of 
action,  and  may  recover  consequential  dam- 
ages. See  Morrison  v.  Lawrence,  181  Mass. 
127,  63  N.  E.  400. 

No  question  seems  to  have  arisen  as  to 
the  proper  party  to  bring  a  petition  for 
mandamus  or  mandatory  injunction.  In 
some  of  the  cases  it  has  been  brought  by 
the  parent  (School  Board  Dist.  v.  Thomp- 
son, 24  Okla.  1,  24  L.R.A.(N.S.)  221,  138 
Am.  St.  Rep.  861,  103  Pac.  578,  19  Ann. 
Cas.  1188;  State  ex  rel.  Dresser  v.  School 
Dist.  supra),  and  in  some  it  has  been 
brought  by  the  infant  through  a  next  friend 
(Cross  V.  Walton  Graded  School  and  Kinzer 
V.  Independent  School  Dist.  supra). 

It  has  been  held  that  a  petition  for  a 
writ  of  mandamus  must  set  out  the  facts 
wherein  it  is  claimed  the  exclusion  is 
wrongful.  Cochran  v.  Patillo,  16  Tex.  Civ. 
App.  458,  41  S.  W.  637. 

In  Georgia,  it  is  the  rule  that  the  m?ans 
of  securing  readmission  to  the  schools  is 
by  mandamus,  and  not  by  injunction  to 
restrain  the  enforcement  of  the  alleged 
illegal  requirement.  Board  of  Public  Educa- 
tion ▼.  Pelder,  116  Ga.  788,  43  S.  E.  56;  Mc- 
Caskill  V.  Bower,  126  Ga.  341,  54  S.  E.  942. 

It  would  seem,  however,  that  where  an 
unlawful  regulation  has  been  made,  it  would 
be  proper  to  accompany  reinstatement  with 
an  injunction  restraining  the  further  en- 
forcement of  the  requirement;  and  such 
relief  is  sometimes  given.  See  Hobbs  v. 
Germanv,  94  Miss.  469,  22  L.R.A.(N.S.) 
983,  49 'So.  515.  C.  F.  L. 
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UamuB,  for  the  reanon  that  the  latter  is 
an  extraordinary  remedy^  and  special  pro- 
cedure is  provided  by  statute,  that  no  plead- 
ings are  allowed  except  the  application, 
the  writ,  and  the  answer,  and  cite  State 
ex  rel.  Gillilan  v.  Home  Street  R.  Co.  43 
Neb.  830,  02  N.  W.  226,  in  support  of  the 
contention.  In  that  case  the  first  para- 
graph of  the  syllabus  holds:  "Parties  to 
mandamus  proceedings  should  pursue  the 
practice  established  by  the  Code  of  Civil 
Procedure,  'ihc  practice  of  attacking  the 
application  for  the  writ  by  motion  or  de- 
murrer is  one  which  will  not  be  encouraged.'' 
Notwithstanding  that  statement  in  the 
syllabus,  the  learned  commissioner  who 
wrote  the  opinion  said  (43  Neb.  834) :  ''This 
court  has,  however,  permitted  cases  to  be 
finally  heard  in  pursuance  of  a  rule  to  show 
cause,  on  the  application  and  return  there- 
to, and  the  parties  having  agreed  to  so 
proceed  herein,  we  shall  treat  the  motion 
and  demurrer  as  if  they  were  regular,  mere- 
ly remarking  that  the  practice  is  not  one 
to  be  encouraged,  and  that  the  irregular 
nature  of  the  proceeding  renders  the  ap- 
plication to  the  case  of  established  rules 
of  pleading  somewhat  dinicult."  No  refer- 
ence is  made  in  the  opinion  to  the  former 
holdings  of  this  court  upon  that  point.  In 
Ijong  V.  Stale,  17  Neb.  60,  22  N.  W.  120, 
we  said:  "Where  an  alternative  writ  of 
mandamus  fails  to  state  facts  sufficient 
to  entitle  the  relator  to  the  performance 
of  the  duty  sought  to  be  enforced,  such  de- 
fect may  be  taken  advantage  of  by  a  de- 
murrer, the  same  as  in  any  other  action, 
and  the  same  right  to  answer,  in  case  the 
demurrer  is  overruled,  will  exist  in  favor 
of  a  respondent  as  in  any  other  proceeding." 
In  State  ex  rel.  Moore  ▼.  Chicago,  St.  P.  ^I. 
&  0.  R.  Co.  19  Neb.  476,  27  N.  W.  434, 
we  held:  "Where  it  is  sought  to  test  the 
BufTicioncy  of  a  petition  for  a  mandamus, 
the  proper  course  is  to  demur  to  the  peti- 
tion upon  the  ground  that  the  facts  stated 
therein  do  not  entitle  the  relator  to  the  re- 
lief sought."  In  the  opinion  (19  Neb.  482) 
it  is  said  that  the  proper  practice  in  such 
case  is  not  to  move  to  quash  the  petition 
or  affidavit  upon  which  the  writ  is  sought, 
"but  to  demur  for  some  of  the  causes  stated 
in  the  Code.  .  .  .  Mandamus  is  not  a 
prerogative  writ  in  this  state,  but  a  rem- 
edy given  to  the  citizen  to  enable  him  to 
assert  his  rights  and  obtain  justice.  .  .  . 
Hence  the  ordinary  rules  of  pleading,  where 
there  are  no  special  provisions  of  the  stat- 
ute to  the  contrary,  apply  to  proceedings 
by  mandamus.*'  The  right  to  demur  in  a 
mandamus  case  is  also  recoprnized  in  State 
ox  rel.  Levy  v.  Spicer,  36  Neb.  460,  64  N. 
W.  840.  and  in  State  ex  rel.  llaherlan  v. 
T.OV4*.  PO  Nrb.  149.  34  L.R.A.(N.S.)  607,1 
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181  N.  W.  190,  Ann.  Gas.  1912C,  642.  W^ 
think  the  question  of  the  right  to  assail  a 
defective  petition  for  manaamus  by  de- 
murrer has  been  too  long  recognized  to  ad* 
mit  of  a  contrary  holding  now. 

The    issue    presented    by    the    pleading* 
and  decided  by  the  district  court  is  clean- 
cut,  and  raises  the  single  question :    Can  thc- 
parcnt  of  a  child  in  a  city  graded  school 
decide  the  question  as  to  wb<itlier  or  »ot 
such  child  shall  be  required  to  carry  any- 
particular  study  which  has  been  prescribe*! 
by    the   board   of   education;    or    does   the- 
power  to  make  such  decision  rest  entirely 
in  such  board?    Or,  to  state  it  another  way^ 
has  the  parent  a  right  to  make  a  reason- 
able selection  from  the  prescribed   studies^ 
for  his  child  to  pursue,  and,  having  done  to^ 
must  this  selection  be  respected  by  the  board 
of  education?    If  the  parent  has  such  rights 
the  judgment  in  this  case  must  be  afiirmed,. 
for  we  do  not  think  a  case  could  be  pre- 
sented where  a  selection  made  by  a  parent, 
would  more  clearly  be  a  reasonable  selec- 
tion than  the  one  attempted  to  be  made  in 
this  case.     The  relator's  child  was  a  girl 
twelve  years  of  age.    She  was  in  the  sixth 
grade.    The  study  which  the  relator  direct- 
ed her  not  to  take  was  that  of  cookings 
which  is  required  under  the  subject  of  do- 
mestic  science.     The   other   studies   which 
she  was  required  to  take  and  was  taking* 
were  reading,  spelling,  arithmetic,  geogra- 
phy! general  lessons,  drawing,  and  writing. 
The  testimony  of  the  father  is  that  at  the 
time  the  disagreement  arose  the  daughter 
was    studying   music,    which    required    not 
less  than  two  hours  a  day.    If  the  relator 
desired  to  have  his  daughter  study  music, 
he  had  the  unquestionable  right  to  have  her 
do  so,  and   if  he  thought  that  the  taking- 
of  lessons  in  music,  in  addition  to  the  stud- 
ies she  was  taking  in  school,  as  above  set 
out,  was  all  she  was  able  to  carry,  then,  if 
he  had  a  right  to  make  a  selection  at  all, 
it  must  be  conceded  that  it  was  reasonable 
for   him   to   select   the   lesson   in   domestic 
science,  which  took  substantially  one  tenth 
of  her  entire  school  time,  as  the  lesson  to- 
be  dropped,  in  order  that  she  might  continue 
her  music.    It  is  contended  that  this  selec- 
tion was  not  made  by  the  relator  in  good 
faith,   but  was   made  because   of   the   fact- 
that  the  school  authorities  declined  to  per- 
mit his  daughter,  at  the  close  of  the  cook- 
ing lesson  at  the  Capital  school,  to  which 
the  class  were  taken  in  a  body  by  the  teach- 
er from  the  Saratoga  school,  to  return  to- 
her  home  on  the  Seventeenth  street  car  line, 
instead  of  requiring  her  to  return  with  the 
entire  class  to  the  Saratoga  school  and  to- 
be  there  dismissed.     We  do  not  think  this- 
fact,  even  if  it  were  the  cause  whtf-h  finally- 
impelled    relator    to    make    his    attempted^ 
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■election,  is  very  material.  The  important 
question  to  the  school  board  and  to  parents 
generally  is  that  of  the  right  of  a  parent  to 
make  a  reasonable  selection  from  the  pre- 
tchbed  studies  for  his  child  to  pursue. 

The  question  is  not  a  new  one.  It  was 
considered  and  decided  hy  this  court  in 
SUte  ex  rel.  Shcibley  v.  School  Dist.  31 
Neb.  552,  48  N.  \V.  393.  In  that  case  the 
father  expressed  a  desire  to  have  his  daugh- 
ter study  grammar  instead  of  rlietoric.  ilia 
wish  was  respected  and  the  change  made. 
Subsequently  he  objected  to  her  studying 
grammar  and  demanded  that  she  be  ex- 
cused from  continuing  the  study.  When 
asked  what  reason  he  had  for  not  wanting 
bis  daughter  to  pursue  the  study,  he  in- 
formed the  board  "that  said  study  was  not 
taught  in  said  school  as  he  had  been  in- 
■tructed  when  he  went  to  school."  That 
was  the  only  reason  he  would  offer  for  not 
wanting  his  daughter  to  pursue  the  study. 
Under  his  direction  the  daughter  refused 
to  pursue  the  study,  and  as  a  result  of  such 
refusal  she  was  expelled.  An  original  ap- 
plication for  mandamus  was  made  in  this 
court,  and  the  writ  awarded.  The  syllabus 
holds:  "The  school  trustees  of  a  high  school 
have  authority  to  classify  and  grade  the 
scholars  in  the  district,  and  cause  them  to 
be  taught  in  such  departments  as  they  may 
deem  expedient;  they  may  also  prescribe 
the  course  of  study  and  text-books  for  the 
use  of  the  school,  and  such  reasonable  rules 
and  regulations  as  they  may  think  needful. 
1'hey  may  also  require  prompt  attendance, 
respectful  deportment,  and  diligence  in 
■tudy.  The  parent,  however,  has  a  right  to 
make  a  reasonable  selection  from  the  pre- 
scribed studies  for  his  child  to  pursue,  and 
this  selection  must  be  respected  by  the  trus- 
tees, as  the  right  of  the  parent  in  that  re- 
gard is  superior  to  that  of  the  trustees  and 
the  teachers."  In  discussing  the  regulations 
referred  to  in  the  syllabus,  Judge  Maxwell 
in  the  opinion  says  (31  Neb.  555) :  "Such 
regulations  are  for  the  benefit  of  all  and 
tend  to  promote  a  common  interest  and 
the  eflTiciency  of  the  school.  Neither  has  a 
parent  any  right  to  require  that  the  inter- 
ests of  other  children  shall  be  sacrificed  for 
the  interests  of  his  children.  Therefore  he 
cannot  insist  that  his  child  or  children  shall 
be  placed  in  a  particular  class,  when  by  so 
doing  other  pupils  will  be  retarded  in  the 
sdvAnoeraent  they  would  otherwise  make; 
neither  can  he  require  that  his  children  be 
taught  branches  different  from  those  in  the 
prewribed  course  of  the  school,  or  be  al- 
lowH  to  use  text-books  different  from  those 
rrnuired  by  the  trustees,  nor  will  he  be 
allowed  to  adopt  methods  of  study  for  his 
children  which  interfere  with  methods  adopt- 
H  hv  the  trustees,  because,  in  order  to  se- 
ft«  l'..n.A.(N.S.) 


cure  efficiency  in  the  school,  it  is  neecsBary 
that  the  different  classes  work  in  harmonv 
and  co-operate  together.  A  high  school  is 
designed  for  scholars  who  have  passed 
I  through  the  primary  grades,  and  are  sup- 
posed to  be  able  to  read,  write,  and  spell 
correctly  and  to  be  familiar  with  other 
branches  which  ncea  not  be  noticed.  Many, 
if  not  most,  of  the  high  schools  of  this  state 
are  in  fact  preparatory  schools  for  the  uni- 
versity, and  the  course  of  study  determined 
with  a  regard  to  that  object.  The  testi- 
mony tends  to  show  that  Anna  Sheibley  is 
about  fifteen  years  of  age;  that  she  is  pur- 
suing studies  outside  of  those  taught  in  the 
school,  which  occupy  a  portion  of  her  time. 
Now,  who  is  to  determine  what  studies  she 
shall  pursue  in  school,  a  teacher,  who  has 
a  mere  temporary  interest  in  her  welfare, 
or  her  father,  who  may  reasonably  be  sup- 
posed to  be  desirous  of  pursuing  such  course 
as  will  best  promote  the  happiness  of  his 
child?  The  father  certainly  possesses  su- 
perior opportunities  of  knowing  the  physi- 
cal and  mental  capabilities  of  his  child.  It 
may  be  apparent  that  all  the  prescribed 
course  of  studies  is  more  than  the  strength 
of  the  child  can  undergo;  or  he  may  be 
desirous,  as  is  frequently  the  case,  that  his 
child,  while  attending  school,  should  also 
take  lessons  in  music,  painting,  etc.,  from 
private  teachers.  This  he  has  a  right  to 
do.  The  right  of  the  parent,  therefore,  to 
determine  what  studies  his  child  shall  pur- 
sue is  paramount  to  that  of  the  trustees  or 
teacher.  Schools  are  provided  by  the  public 
in  which  prescribed  branches  are  taught, 
which  are  free  to  all  within  the  district  be- 
tween certain  ages.  But  no  pupil  attending 
the  school  can  be  compelled  to  study  any 
prescribed  branch  against  the  protest  of  the 
parent  that  the  child  shall  not  study  such 
branch,  and  any  rule  or  regulation  that  re- 
quires the  pupil  to  continue  such  studies 
is  arbitrary  and  unreasonable.  There  is 
no  good  reason  why  the  failure  of  one  or 
more  pupils  to  study  one  or  more  prescribed 
branches  should  result  disastrously  to  the 
proper  discipline,  eOicicncy,  and  well-being 
of  the  school.  Such  pupils  are  not  idle, 
but  merely  devoting  their  attention  to  other 
branches;  and  so  long  as  the  failure  of  the 
students,  thus  excepted,  to  study  all  the 
branches  of  the  prescribed  course  does  not 
prejudice  the  equal  rights  of  other  students, 
there  is  no  cause  for  complaint."  In  sup- 
port of  his  opinion,  Judge  Maxwell  cites  a 
number  of  cases,  two  of  which.  Morrow  v. 
Wood,  36  Wis,  59,  17  Am.  Rep.  471,  and 
Hulison  V.  Post,  79  111.  567,  are  cited  and 
discussed  in  the  briefs  in  the  instant  case. 

In  School  Board  Dist.  ▼.  Thompson.  24 
Okla.  1,  24  L.R.A.(N.8.)  221,  138  Am.  St. 
Rep.  801,  103  Pac.  578,  19  Ann.  Cas.  1188, 
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the  supreme  court  of  Oklahoma,  in  an  op  in- 
ion  handed  down  May  13,  1909,  cite  with 
approval  and  quote  from  Morrow  v.  Wood, 
State  ex  rel.  Sh«-bley  v.  School  Diet,  supra, 
and  Trustees  of  Schools  v.  People,  87  111. 
303,  29  Am.  Rep.  65,  and  in  the  syllabus 
hold:  ''The  school  authorities  of  this  state 
have  the  power  to  classify  and  grade  the 
scholars  in  their  respective  districts,  and 
cause  them  to  be  taught  in  such  depart- 
ments as  they  may  deem  expedient.  They 
may  also  prescribe  the  courses  of  study  and 
text-books  for  the  use  of  the  schools,  and 
such  reasonable  rules  and  regulations  as 
they  may  think  needful.  They  may  also 
require  prompt  attendance,  respectful  de- 
portment, and  diligence  in  study.  The  par- 
ent, however,  has  a  right  to  make  a  reason- 
able selection  from  the  prescribed  course 
of  study  for  his  child  to  pursue,  and  this 
selection  must  be  respected  by  the  school 
authorities,  as  the  right  of  the  parent  in 
that  regard  is  superior  to  that  of  the  school 
officers  and  the  teachers."  It  will  be  ob- 
served that  this  syllabus  is  almost  a  ver- 
batim copy  of  our  syllabus  in  the  Sheibley 
Case.  Ihe  briefs  cite  but  five  states  where 
the  courts  of  last  resort  have  passed  upon 
this  question:  Wisconsin,  Illinois,  Nebras- 
ka, Oklahoma,  and  Indiana.  In  the  first 
four  of  these  states  the  decisions  are  square- 
ly in  line  with  our  holding  in  the  Sheibley 
Case,  while  the  fifth  (Indiana)  alone  holds 
the  other  way. 

In  commenting  upon  Morrow  v.  Wooil 
and  Rulison  v.  Post,  supra,  counsel  for 
respondents  say:  "The  school  the  Wis- 
consin and  Illinois  courts  were  considering 
had  no  beginning  and  no  ending.  All  the 
children  between  tiie  ages  of  five  and  twenty- 
one  were  in  the  same  room;  the  older  ones 
as  a  rule  attending  but  a  few  days  in  the 
winter.  Out  of  this  motley  gathering  the 
teacher,  whose  preparation  rarely  exceeded 
that  of  the  parents,  organized  a  large  num- 
ber of  classes.  The  attendance  was  so  ir- 
regular that  a  systematic  course  of  study 
was  an  utter  impossibility.  A  selection  of 
studies  by  the  parent  involved  the  teacher 
in  no  embarrassment,  because  there  were 
no  grade  divisions,  no  definite  course  of 
study  for  children  of  the  same  grade."  This 
criticism  may  apply  to  Morrow  v.  Wood, 
as  the  school  involved  in  that  case  was  a 
country  district  school.  For  the  same  rea- 
son the  criticism  may  apply  to  Rulison  v. 
Post,  supra,  in  which  the  Illinois  court  was 
also  considering  a  country  district  school; 
but  two  years  later  the  Illinois  court  had 
before  it  Trustees  of  Schools  t.  People, 
supra.  In  that  case  the  court  was  consid- 
ering the  law  as  applied  to  a  high  school, 
and  not  only  cited  and  followed  Rulison  v. 
Post,  but  also  cited  with  approval  Morrow 
50  L.R^.(N.S.) 


T.  Wood,  supra.  In  State  ex  rel.  Sheiblej 
▼.  School  Dist.  supra,  this  court  was  also 
considering  a  high-school  case,  and  the  same 
is  true  of  School  Board  Dist.  v.  Thompson, 
supra.  In  Trustees  of  Schools  v.  People, 
supra,  the  first  paragraph  of  the  sylla- 
bus holds:  "The  object  of  the  law  allow- 
ing the  establishment  of  high  schools  in 
townships  is  to  afi'ord  increased  facilities 
for  acquiring  a  good  education  in  free 
schools.  Such  schools  must  be  open  to  all 
pupils  alike  who  are  sufiSciently  advanced 
to  need  their  instruction.  The  duties  of  tlie 
trustees  to  such  schools  are  the  same  as 
those  of  directors  with  respect  to  district 
schools,  and  their  powers  are  governed  by 
the  same  law."  We  think  this  holding  by 
the  Illinois  court  is  eminently  sound.  The 
right  of  the  parent  to  make  a  reasonable 
selection  from  the  prescribed  course  of  stud- 
ies which  shall  be  '^carried"  by  his  child  in 
the  free  public  schools  of  the  state  is  not 
limited  to  any  particular  school  of  that 
class  or  to  any  particular  grade  in  any  of 
such  public  schools.  If  the  right  exists  at 
all,  it  exists  at  all  times  and  in  every  grade. 
Counsel  for  relator  cite  State  ex  rel. 
Andrew  v.  Webber,  108  Ind.  31,  58  Am.  Re^. 
30,  8  N.  E.  708,  and  State  v.  Bailey,  157 
Ind.  324,  69  L.R.A.  435,  61  N.  E.  730.  In 
State  V.  Bailey  the  sole  question  involved 
was  the  constitutionality  of  a  compulsory 
education  act;  one  of  the  grounds  upon 
which  the  act  was  assailed  being  that  it 
was  an  unauthorized  invasion  of  the  natural 
rights  of  the  parent.  The  court  sustained 
the  law,  and  in  support  of  its  holding  gave 
a  very  good  discussion  upon  the  duty  and 
obligation  of  a  parent  to  educate  his  child, 
and  illustrated  the  fact  that  this  duty  the 
parent  owes  not  only  to  the  child,  but  to 
the  commonwealth.  157  Ind.  329.  ''if  he 
neglects  to  perform  it,  or  wilfully  refuses 
to  do  so,  he  may  be  coerced  by  law  to 
execute  such  civil  obligation.  The  welfare 
of  the  child  and  the  best  interests  of  society 
require  that  the  state  shall  exert  its  sov- 
ereign authority  to  secure  to  the  child  the 
opportunity  to  acquire  an  education.  Stat- 
utes making  it  compulsory  upon  the  parent^ 
guardian,  or  other  person  having  the  custo- 
dy and  control  of  children  to  send  them  to 
public  or  private  schoolsr  for  longer  or 
shorter  periods,  during  certain  years  of  the 
life  of  such  children,  have  not  only  been  up- 
held as  strictly  within  the  constitutional 
power  of  the  legislature,  but  have  generally 
been  regarded  as  necessary  to  carry  out  the 
express  purposes  of  the  Constitution  itself. 
.  .  .  'The  matter  of  education  is  deemed 
a  legitimate  function  of  the  state,  and, 
with  us,  is  imposed  upon  the  legislature 
as  a  duty  by  imperative  provisions  of  the 
Constitution.    .     •     •    The  subject  has  al- 
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ways  been  r^arded  as  within  the  purview 
of  legislative  authority.  How  far  this  in- 
terference should  extend  is  a  question,  not 
of  constitutional  power  for  the  courts,  but 
of  expedience  and  propriety,  which  it  is  the 
sole  province  of  the  legislature  to  deter- 
mine. The  judiciary  has  no  authority  to 
interfere  with  this  exercise  of  legislative 
judgment;  and  to  do  so  would  be  to  invade 
the  province  which  by  the  Constitution  is 
assigned  exclusively  to  the  lawmaking  pow- 
er.' ...  To  carry  out  the  enlightened 
and  comprehensive  system  of  education  en- 
joined by  the  Constitution  of  this  state,  a 
vast  fund,  dedicated  exclusively  to  this  pur- 
pose, has  been  set  apart.  Revenues  to  the 
amount  of  more  than  $2,000,000  annually 
are  distributed  among  the  school  corpora- 
tions of  the  state.  No  parent  can  be  said 
to  have  the  right  to  deprive  his  child  of 
the  advantages  so  provided,  and  to  defeat 
the  purpose  of  such  munificent  appropria- 
tions." In  everything  that  is  here  said  we 
heartily  eoncur.  Wherever  education  is 
most  general,  there  life  and  property  are 
the  most  safe,  and  civilization  of  the  high- 
est order.  The  public  school  is  one  of  tha 
main  bulwarks  of  our  nation,  and  we  would 
not  knowingly  do  anything  to  undermine  it; 
but  we  should  be  careful  to  avoid  permitting 
our  love  for  this  noble  institution  to  cause 
OS  to  regard  it  as  "all  in  air'  and  destroy 
both  the  God-given  and  constitutional  right 
of  a  parent  to  have  some  voice  in  the  bring- 
ing up  and  education  of  his  children.  We 
believe  in  the  doctrine  of  the  greatest  good 
to  the  greatest  number,  and  that  the  welfare 
of  the  individual  must  give  away  to  the 
welfare  of  society  in  general.  The  whole 
current  of  modern  thought  and  agitation  is 
"onward."  The  people  are  beginning  to 
realize  as  never  before  that,  if  we  continue 
to  jog  along  in  the  ruts  our  fathers  before 
us  have  made,  little  will  be  accomplished  in 
the  way  of  national  and  social  improvement. 
The  state  is  more  and  more  taking  hold  of 
the  private  affairs  of  individuals,  and  re- 
quiring that  they  conduct  their  business  af- 
fairs honestly  and  with  due  regard  for  the 
public  good.  All  this  is  commendable,  and 
must  receive  the  sanction  of  every  good 
citizen.  But  in  this  age  of  agitation,  such 
as  the  world  has  never  known  before,  we 
want  to  be  careful  lest  we  carry  the  doc- 
trine of  governmental  paternalism  too  far, 
for,  after  all  is  said  and  done,  the  prime 
factor  in  our  scheme  of  government  is  the 
American  home. 

Our  public  schools  should  receive  the 
earnest  and  conscientious  support  of  every 
citizen.  To  that  end  the  school  authorities 
should  be  upheld  in  their  control  and  regu- 
lation of  oar  school  system ;  but  their  power 
and  authority  should  not  be  unlimited. 
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They  should  exercise  their  authority  over 
and  their  desire  to  further  the  best  inter- 
ests of  their  scholars,  with  a  due  regard 
for  the  desires  and  inborn  solicitude  of  the 
parents  of  such  children.  They  should  not 
too  jealously  assert  or  attempt  to  defend 
their  supposed  prerogatives.  If  a  reason- 
able request  is  made  by  a  parent,  it  should 
be  heeded. 

In  the  present  case  we  think  it  was  not 
unreasonable  for  the  relator  to  request  that 
his  little  girl  be  permitted,  at  the  close  of 
the  cooking  lessons  on  Friday  afternoons, 
to  be  dismissed  and  permitted'  to  return 
to  her  home  by  a  car  line  which  would 
require  a  walk  of  but  one  block,  instead  of 
being  taken  by  the  teacher  a  mile  and  a 
quarter  and  there  dismissed,  where  she 
would  be  compelled  to  take  a  car  line  which 
would  impose  upon  her  a  walk  of  nine 
blocks,  a  distance  of  nearly  three  quarters 
of  a  mile.  We  are  unable  to  see  how  the 
granting  of  this  request  could  in  any  man- 
ner have  embarrassed  the  school  authorities 
or  have  caused  any  break  in  the  discipline 
of  the  school.  Had  this  slight  request  been 
granted,  this  controversy  might  never  have 
arisen.  In  addition  to  this,  if  the  relator 
desired  that  his  little  girl  should  take 
music  lessons  from  a  private  instructor  and 
devote  an  hour  or  two  a. day  to  that  study, 
in  lieu  of  the  modern  lesson  of  cooking  in 
the  public  school,  we  are  unable  to  see  how 
excusing  her  from  that  lesson  could  have 
interfered  with  the  discipline  of  the  school. 
However  that  may  be,  this  court  has  ex- 
pressly decided  that  the  parent  has  a  right 
to  make  such  selection.  The  school  authori- 
ties undoubtedly  knew  of  that  decision. 
They  also  knew  that  that  decision  had  stood 
as  the  law  in  this  state  upon  this  point 
since  March  17,  1891,  without  any  attempt 
having  been  made  by  the  legislature  to 
change  the  law  in  that  regard.  We  think 
the  action  of  the  respondents  was  arbitrary, 
and  constituted  an  invasion  of  the  relator's 
rights  under  the  law  as  it  had  been  an- 
nounced by  this  court. 

The  judgment  of  the  District  Court  ts 
therefore  affirmed. 

Letton,  J.,  concurring  in  conclusion  only  : 
I  am  unable  to  agree  with  a  number  of 
statements  made  in  the  opinion,  and  am 
not  willing  to  go  so  far  with  respect  to  the 
right  of  parental  control.  I  therefore  con- 
cur only  in  the  conclusion  that  the  failure 
of  the  child,  on  her  father's  direction,  to 
take  domestic  science,  is  not  sufficient  to 
justify  her  exclusion  from  tfie  schools. 

The  legislature  has  made  education  com- 
pulsory. While  it  has  failed  to  designate 
directly  any  subjects  which  a  child  must  be 
required  to  study  in  order  to  entitle  it  to 
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school  privileges,  it  has  plainly  indicated 
the  branches  of  education  in  which  teachers 
in  the  various  grades  must  be  qualified. 
The  subject  of  domestic  science  is  not  one  of 
those  required  for  any  grade  of  certificate; 
and,  while  this  circumstance  is  not  control- 
ling, I  consider  it  entitled  to  some  weight. 
While  the  board  of  education  of  a  citj  is 
vested  with  wide  discretion,  and  may,  and 
no  doubt  wisely  did,  include  the  subjects  of 
manual  training  and  domestic  science  in 
the  course  of  study  in  the  public  schools, 
the  state  has  by  no  act  or  letter  indicated 
that  such  studies  are  necessary.  They  are 
not  fundamentals  upon  which  a  future 
structure  of  education  must  be  reared.  In 
my  opinion  the  right  of  parental  control 
should  apply  only  to  such  studies  as  are 
not  plainly  essential  or  which  are  not  at 
least  impliedly  required  to  be  taught  in  the 
grade  of  school  in  which  the  pupil  may  en- 
roll. Personally  I  am  of  opinion  that 
manual  training  and  domestic  science  are 
among  the  most  valuable  studies  in  the 
curriculum,  regardless  of  whether  a  boy  is 
to  become  a  mechanic  or  a  girl  a  housewife, 
and  that  they  are  of  more  value  in  prepar- 
ing for  the  duties  of  life  and  in  forming  a 
part  of  a  well-rounded  ^education  than  some 
of  the  other  studies  usually  required.  But 
the  legislature  has  not  taken  this  view,  and, 
as  to  such  branches  and  others  of  like  rela- 
tion to  the  course,  a  reasonable  latitude  of 
choice  is  still  allowed  the  parent. 
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STATE   OF   NEW   MEXICO 

V. 

OWEN  N.  MARRON,  State  Treasurer. 
(—  N.  M.  — ,  137  Pac.  845.) 

Pnblic  money  —  inTestment  —  deposit. 

1.  The  deposit  of  the  permanent  school 
fund   of  the   state  in   interest-bearing  de- 

Headnotcs  by  Parkeb,  J. 


posits  in  banks,  under  the  provisions  of 
Joint  Res.  No.  14  (Laws  1913,  p.  174),  is 
an  investaient  of  the  same. 

Same  —  securities. 

2.  Whether  the  word  "securities"  as 
used  in  the  enabling  act  (act  June  20,  1910, 
chap.  310,  36  Stat,  at  L.  557 )  and  the  Con- 
stitution is  not  limited  to  public  obliga- 
tions for  the  payment  of  which  the  taxing 
power  is  available  is  not  decided,  because 
its  decision  is  not  necessary  to  a  deter- 
mination of  this  case,  and  is  not  discussed 
by  counsel. 

Same  —  deposit  —  Talldlty. 

3.  Said  Joint  Res.  No.  14  (Laws  1913 
p.  174),  in  so  far  as  it  requires  the  deposit 
of  these  funds  in  banks,  is  beyond  legisla- 
tive power  and  void. 

Same  —  limitation  of  form  of  inTest- 
ment. 

4.  The  governor,  secretary  of  state,  and 
attorney  general  have  power  to  eliminate  by 
means  oi  disapproval  any  given  form  or 
forms  of  investment,  and  thereby  bring  the 
state  treasurer  to  one  single  form  of  in- 
vestment, and  in  such  event  he  is  sub- 
ject to  mandamus  to  perform  all  acts 
necessary  to  accomplish  the  same.  Whetlier 
he  does  not  possess  discretion  as  to  the 
safety  of  the  investment,  which  he  may 
exercise  independent  of  control  by  man- 
damus, not  decided,  because  not  involved. 

Mandamus  ^  alternative  —  sufflciency. 

5.  The  alternative  writ  of  mandamus  in 
this  case  examined  and  found  to  be  inade- 
quate to  justify  the  issuance  of  a  peremp- 
tory writ. 

(December   17,   1913.) 

APPLICATION  for  a  writ  of  mandasius 
to  compel  the  state  treasurer  ta  with- 
draw the  permanent  school  funds  of  the 
state  from  the  banks  and  invest  thorn  in 
the  state  highway  bonds.     Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  W.  Clancy,  Attorney  Gen- 
eral, for  the  State: 

That  part  of  the  resolution  making  it 
the  duty  of  the  governor,  state  treasurer, 
attorney  general,  and  secretary  of  state 
to  "deposit"  the  school  funds  in  the  banks 


yote.  —  Deposit  of  puhli€  funds  in  hank 
its  investment  toithin  statute  requir- 
ing the  investment  of  such  funds. 

On  the  question  of  the  liability  of  a  public 
officer  for  loss  of  funds  by  failure  of  the 
bank  in  which  they  are  deposited,  see  note 
to  Mecklenburg  County  v.  Bcales,  36  L.R.A. 
(N.S.)  285,  by  reference  to  which  it  will 
be  seen  that  the  officer's  liability  in  such 
case  does  not  usually  turn  upon  his  author- 
ity to  deposit  the  money  by  virtue  of  power 
to  invest;  hence  cases  upon  that  subject 
are  not  in  point  in  the  present  note. 

In  Statb  v.  Mabbon.  the  court  points 
out  two  theories  on  which  the  question 
raised  by  this  note  has  turned,  by  which 
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opposing  results  may  and  have  been  reached, 
and  adopts  the  theory  that  a  general  de- 
posit bearing  interest  is  an  investment, 
even  though  it  is  subject  to  check  at  any 
time,  this  theory  being  based  upon  the  estab- 
lished principle  that  such  a  deposit  creates 
the  relation  of  debtor  and  creditor  between 
the  bank  and  the  depositor.  The  court  points 
out  the  other  theory,  which  draws  a  dis- 
tinction between  deposits  for  a  definite 
period  of  time  and  those  which  are  sub- 
ject to  call  by  check  or  order,  holding  that 
the  former  would  constitute  an  investment^ 
and  that  the  latter  would  not.  This  theory 
is  based  upon  the  fact  that  where  a  definite 
time  is  set,  at  which  time  the  deposit  may 
be  withdrawn   or  checked  upon,  the  bank 
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to  be  designated  is  unconstitutional  and 
Toid. 

Article  XII.  §  7,  of  the  Constitution, 
makes  it  the  duty  of  the  governor,  attor- 
ney general,  and  secretary  of  state  to  ap- 
prove the  securities  before  the  funds  shall 
be  invested. 

State  ex  rel.  State  Pub.  Co.  v.  Smith,  23 
Mont.  44,  57  Pac.  449. 

As  the  money  of  this  fund  is  not  in  the 
hands  of  all  these  four  officers,  but  simply 
in  the  hands  of  the  state  treasurer,  that 
portion  of  the  act  of  1913  making  it  the 
duty  of  these  four  officers  to  invest  the 
funds  in  these  banks  applies  only  to  the 
state   treasurer. 

Mr.  Francis  £.  Wood,  for  respondent: 

If  the  investment  of  school  moneys  by 
the  state  treasurer  requires  the  exercise  of 


any   discretion   or  judgment   on   his   part, 
mandamus  will  not  lie. 

United  States  ex  rel.  Goodrich  v.  Guth- 
rie, 17  How.  284,  16  L.  ed.  102;  United 
States  ex  rel.  Tucker  v.  Seaman,  17  How. 
225,  15  L.  ed.  226;  Agricultural  College 
V.  Vaughn,  12  N.  M.  333,  78  Pac.  51; 
United  States  ex  rel.  Dunlap  v.  Black,  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep. 
12. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  mandamus  to 
compel  the  investment  of  the  permanent 
school  funds  of  the  state  in  the  state 
highway  bonds.  It  appears  that  respond- 
ent, as  state  treasurer,  received  from  the 
territorial   treasurer,    at   the   inception    of 


is  given  the  control  of  the  fund,  and  the 
control  of  the  depositor  is  taken  away, 
but  that  a  deposit  subject  to  check  is  always 
constructively  in  the  control  of  the  de- 
positor. 

The  court^s  statement  of  these  theories 
appears  to  be  too  categorical,  in  that  it 
makes  them  fixed  and  definite  theories, 
without  allowing  sufficiently  for  the  pur- 
pose and  context  of  the  Constitution  or 
statutory  provision  under  consideration. 

Considering  the  broad  field  that  may  be 
covered  by  the  term  "investment,"  har- 
mony in  the  result  of  the  cases  is  not  to  be 
expected.  "Investment"  has  been  defined 
as  "a  term  which  has  no  technical  defini- 
tion, as  applied  to  money.  In  common 
parlance,  the  term  means  the  putting  out 
of  money  on  interest,  either  by  way  of 
loan  or  purchase  of  income-producing  prop- 
erty; a  form  of  property  viewed  as  a 
vehicle  in  which  money  may  be  invested; 
the  loaning  or  putting  out  of  money  at  in- 
terest, so  as  to  produce  an  income;  some 
species  of  property  from  which  an  income 
or  profit  is  expected  to  be  derived  in  the 
ordinary  course  of  trade  or  business,  as 
distinguished  from  speculation.  The  term 
is  often  used  as  s}rnonymous  with  'securi- 
ties.' "    23  Cvc.  349. 

In  view  of  the  lack  of  certainty  of  the 
definition  of  the  term  "investment,"  it  is 
at  once  apparent  that  the  whole  scope  and 
general  purpose  of  the  statute  under  con- 
sideration, as  well  as  the  nature  of  the 
action  and  all  the  circumstances,  must  be 
considered  by  the  court  in  determining 
what  is  included  when  that  term  is  used. 
Hence,  it  may  be  assumed  that  no  court 
has  committed  itself  so  definitely  to  one 
of  the  theories  that  it  would  not  adopt 
the  other,  and  reach  the  opposite  conclu- 
sion, where  the  facts  and  circumstances 
justify  it.  Therefore,  each  case  is  largely 
based  upon  considerations  peculiar  to  it 
alone.  The  two  cases  following,  each  based 
upon  a  different  theory,  illustrate  this 
point.  They  are  the  only  reported  cases 
strictly  within  the  scope  of  this  note. 

Under  a  constitutional  provision  that 
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"all  funds  belonging  to  the  state  for  educa- 
tional purposes,  the  interest  and  income 
whereof  only  are  to  be  used,  shall  be  deemed 
trust  funds  held  by  the  state,  and  the  state 
shall  supply  all  losses  thereof  that  may  in 
any  manner  accrue,  so  that  the  same  shall 
remain  forever  inviolate  and  undiminished; 
and  shall  not  be  invested  or  loaned  except 
on  United  States  or  state  securities,  or 
registered  eountv  bonds  of  this  state;  and 
such  funds,  with  the  interest  and  income 
thereof,  are  hereby  solemnly  pledged  for  the 
purposes  for  which  they  are  granted  and 
set  apart,  and  shall  not  be  transferred  to 
any  other  fund  for  other  uses," — it  was 
held  in  State  ex  rel.  First  Nat.  Bank  v. 
Hartley,  39  Neb.  363,  23  L.R.A.  67,  58  N. 
W.  172,  that  a  statute  purporting  to  au- 
thorize or  require  the  deposit  of  the  educa- 
tional fund  belonging  to  the  state  as  a 
general  deposit  was  invalid,  but  a  statute 
authorizing  a  special  deposit  of  the  fund 
for  safe-keeping  (the-  identical  currency 
to  be  returned)  would  not  be  within  the 
restrictions,  for  the  reason  that  a  general 
deposit  amounts  in  law  to  a  loan  or  in- 
vestment, while  a  special  deposit  does  not. 
A  study  of  the  section  here  quoted  shows 
that  the  whole  purpose  of  the  restriction 
was  to  safeguard  the  special  fund  by  pro- 
viding that  it  must  not  pass  out  of  the 
actual  physical  control  of  the  state  officers 
except  on  the  securities  enumerated,  and 
the  language,  "and  shall  not  be  invested  or 
loaned,"  emphasizes  this  fact. 

In  State  v.  McFetridge,  84  Wis.  473,  20 
Ii.R.A.  223,  54  N.  W.  1,  998,  inhere  the  ques- 
tion was  whether  the  state  or  its  ex- 
treasurer  owned  the  interest  paid  to  the 
latter  by  a  bank  on  state  money  which  he 
had  deposited  on  general  deposit,  it  being 
assumed  that  the  illegality  of  a  deposit 
would  defeat  a  recovery  by  the  state,  it 
was  held  that  the  deposits  were  legal,  not- 
withstanding statutes  which  provided  that 
all  "investments"  of  the  fund  in  question 
were  to  be  made  by  the  commissioners  of 
public  lands,  and  that  the  treasurer  alone 
had  no  authority  to  make  investments  there- 
of.    It   was   held   that   the   "investments" 
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the  state  government,  the  ium  of  $110,453.- 
52,  the  result  of  the  sales  of  pui#i!c  lands 
•of  the  United  States  in  the  territory,  under 
the  terms  of  the  act  of  Congress  of  June 
21,  1898,  chap.  489,  30  Stat,  at  L.  484,  6 
Fed.  Stat.  Anno.  482.  These  funds,  at  the 
time  respondent  took  office,  were  deposited 
in  banks,  in  pursuance  to  the  provisions 
of  §  36  of  chapter  104,  Laws  of  1907,  where 
they  still  remain.  Since  statehood  respond- 
ent has  received  funds  of  the  same  class 
and  from  the  same  source  in  the  amount 
of  $10,587.31  and  $3,825.86,  as  proceeds 
of  the  sale  of  school  lands  in  the  state. 
All  of  these  funds  constitute  the  permanent 
school  funds  of  the  state. 

Chapter  104,  Laws  of  1907,  was  repealed 
by  §  79  of  chapter  82  of  the  Laws  of  1912, 
leaving  no  statutory  authority  for  the  de- 
posit of  these  funds  in  banks,  until  the 
session  of  the  state  legislature  of  1913. 

By  §  10  of  the  enabling  act  (36  Stat, 
at  L.  557,  chap.  310,  1  Fed.  Stat.  Anno. 
Supp.  1912,  362)  it  was  provided  as  fol- 
lows: 

"Sec.  10.  That  it  is  hereby  declared  that 
Jill  lands  hereby  granted,  including  those 
"^^'hich,  having  been  heretofore  granted  to 
the  said  territory,  are  hereby  expressly 
transferred  and  confirmed  to  the  said  ^tate, 
tthall  be  by  the  said  state  held  in  trust, 
to  be  disposed  of  in  whole  or  in  part  only 
in  manner  as  herein  provided,  and  for  the 
several  objects  specified  in  the  respective 
^[ranting  and  confirmatory  provisions,  and 


that  the  natural  products  and  money  pro- 
ceeds of  any  of  said  lands  shall  be  subject 
to  the  same  trusts  as  the  lands  producing 
the  same.  ...  A  separate  fund  shall 
be  established  for  each  of  the  several  ob- 
jects for  which  the  said  grants  are  hereby 
made  or  confirmed,  and  whenever  any  mon- 
eys shall  be  in  any  manner  derived  from 
any  of  said  land,  the  same  shall  be  de- 
posited by  the  state  treasurer  in  the  fund 
corresponding  to  the  grant  under  which 
the  particular  land  producing  such  moneys 
were  [sic]  by  this  act  conveyed  or  con- 
firmed. .  .  .  The  state  treasurer  shall 
keep  all  such  moneys  invested  in  safe,  inter- 
est-bearing securities,  which  securities  shall 
be  approved  by  the  governor  and  secretary 
of  state  of  said  proposed  stale,  and  shall  at 
all  times  be  under  a  good  and  sufficient 
bond  or  bonds  conditioned  for  the  faithful 
performance  of  his  duties  in  regard  thereto, 
as  defined  by  this  act  and  the  laws  of 
the  state  not  in  conflict  herewith." 

By  §  7  of  article  12  of  the  Constitution 
of  the  state,  it  was  provided  as  follows: 

"Sec.  7.  The  principal  of  the  permanent 
school  fund  shall  be  invested  in  the  bonds 
of  the  state  or  territory  of  New  Mexico, 
or  of  any  county,  city,  town,  board  of  edu- 
cation, or  school  district  therein.  The 
legislature  may,  by  three-fourths  vote  of 
the  members  elected  to  each  house,  provide 
that  said  funds  may  be  invested  in  other 
interest-bearing  securities.  All  bonds  or 
other   securities   in   which   any   portion   of 


here  intended  to  be  forbidden  were  definite  i 
time  deposits  or  loans,  and  that  a  deposit 
fiubject  to  call  by  a  check,  and  thus  con- 
structively within  the  depositor's  control, 
was  not  forbidden  by  the  statute.  Generally, 
as  to  the  liability  of  a  public  officer  or  his 
bond  for  interest  received  on  public  money, 
see  note  to  Adams  v.  Williams,  30  L.R.A. 
(N.S.)    866. 

The  question  as  to  an  officer's  right  to  de- 
posit public  money  in  bank  is  not  within 
the  scope  of  this  note,  but  there  are  a  few 
cases  where  that  question  was  considered 
with  reference  to  statutes  forbidding  the 
investment  or  loan  of  public  money.  While 
such  cases  are  not  strictly  within  the  scope 
of  this  note,  they  have  some  bearing  upon 
the  question  here  considered,  hence  a  few 
such  cases  are  cited. 

"Indeed,  any  violation  of  law,  as  the 
deposit  of  public  funds  in  the  officer's  per- 
sonal account,  will  make  the  officer  liaole. 
But  if  the  law  has  designated  banks  as 
depositories  for  public  moneys,  the  deposit 
l>y  an  officer  of  public  moneys  in  such  a 
•depository  relieves  him  from  all  liability." 
29  Cyc.  1439. 

In  Allibone  v.  Ames,  9  S.  D.  79,  33  L.R.A. 
«85,  68  N.  W.  166,  it  was  held  that  a  de- 

J^osit  of  public  monevs  by  a  county  treasurer 
n  a  bank  designated  by  him  as  a  depository 
for  public  funds,  which  has  given  a  bond ' 
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to  secure  their  repayment,  is  not  a  loan 
within  the  meaning  of  a  law  making  loans 
of  such  funds  unlawful. 

State  ex  rel.  First  Nat.  Bank  v.  Bartley, 
supra,  was  quoted  with  approval  in  Re 
State  Treasurer's  Settlement  (Bartley  v. 
Meserve)  51  Neb.  131,  36  L.R.A.  746,  70 
N.  W.  532,  where  it  was  held  that  a  de- 
posit of  public  moneys  by  a  state  treasurer 
in  a  legally  constituted  depository  for  public 
funds,  in  compliance  with  the  provisions 
of  the  depository  law,  is  in  substance  and 
legal  effect  a  loan  of  the  moneys  so  de- 
posited. 

In  Bardsley  v.  Sternberg,  18  Wash.  612, 
52  Pac.  251,  524,  where  a  statute  made  it 
a  felony  for  any  officer  having  the  possession 
or  control  of  any  public  money  to  make 
a  profit  out  of  the  same,  or  to  use  it  for 
any  purpose  not  authorized  by  law,  it  was 
held  that  a  simple  deposit  for  the  safe- 
keeping of  public  funds,  subject  to  repay- 
ment on  demand,  is  not  prohibited  by  this 
statute.  The  statute  is  so  general  in  terms 
that  the  case  could  hardly  be  regarded  in 
point  at  all,  were  it  not  for  the  general 
language  of  the  court.  It  said:  "It  is 
neither  a  loan  nor  investment  of  the  fund 
in  the  ordinary  sense  of  these  words,  as 
used  in  Constitutions  and  statutes  like 
ours."  Even  this  language  brings  the  case 
very  remotely  in  point,  if  at  all. 
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the  icliool  fuad  shall  be  inrested  must  be 
first  approved  by  the  governor,  attorney 
general,  and  secretary  of  state.  All  losses 
from  such  funds,  however  occurring,  shall 
be  reimbursed  by  the  state." 

In  pursuance  of  the  provisions  of  this 
section  of  the  Constitution,  the  state  legis- 
lature of  1913  (by  a  required  three-fourths 
vote  of  each  house,  it  is  assumed  by  counsel 
on  both  sides)  passed  joint  resolution  No. 
14,  which  is  as  follows: 

"Section  1.  That  the  principal  of  the 
permanent  school  fund  may  be  invested 
in  an  interest-paying  deposit  in  any  bank 
or  banks  in  this  state,  in  the  manner  here- 
inafter provided. 

"Sec.  2.  It  is  hereby  made  the  duty  of 
the  governor,  state  treasurer,  attorney  gen- 
craly  and  secretary  of  state,  to  ascertain 
which  bank  or  banks  in  the  state  will  pay 
the  highest  rate  of  interest  for  the  deposit 
of  the  said  permanent  school  fund,  and 
deposit  the  same  therein  upon  said  bank 
or  banks  giving  a  bond  as  hereinafter  re- 
quired. 

''See.  3.  Before  the  making  of  the  de- 
posit of  the  said  permanent  school  fund  in 
any  bank  or  banks  applying  therefor,  the 
said  bank  or  banks  shall  make,  execute, 
and  deliver  a  bond  to  the  state  of  New 
Mexico  in  a  penalty  which  shall  not  be 
less  than  one  and  one  fourth  the  amount 
of  the  deposit  applied  for,  and  which  it  is 
to  receive,  conditioned  that  such  bank  will 
promptly  pay  out>  to  the  parties  entitled 


tliereto,  all  such  public  moneys  in  its  hands 
upon  lawful  demand  made  therefor,  and  will 
whenever  thereunto  required  by  law  pay 
over  to  the  state  treasurer  such  moneys.. 
The  surety  on  such  bond  shall  be  a  surety 
company  authorized  to  do  business  under 
the  laws  of  the  state,  and  such  bond  shall 
be  approved,  as  to  form,  by  the  attorney 
general,  and  as  to  the  sufficiency,  by  the 
governor,  state  treasurer,  and  secretary  of 
state." 

In  pursuance  of  said  joint  resolution  No.^ 
14,  the  governor,  secretary  of  state,  attor- 
ney general,  and  state  treasurer  met  00 
June  16,  1913,  and  decided  to  request  bid» 
from  banks  for  the  deposit  of  the  entire 
permanent  school  fund,  amounting  to  $121,- 
040.78,  and  accordingly  the  state  treasurer 
requested  bids  for  the  deposit  of  the  same 
from  the  banks  of  the  state  to  be  received 
up  to  July  1,  1913.  Many  of  the  banks 
responded,  and  offered  to  pay  interest  at 
rates  ranging  from  3^  per  cent  to  7f  per 
cent  per  annum. 

At  a  meeting  of  said  officers  held  on 
July  1,  1913,  for  the  purpose  of  opening 
and  passing  on  said  bids,  the  following 
resolution  was  adopted,  the  respondent,  a» 
said  treasurer,  voting  in  the  negative,  viz*: 
"Resolved,  that  all  of  the  bids  received 
from  the  various  banks  for  deposits  of  the 
permanent  school  fund  be  rejected  for  the 
purpose  of  investing  said  funds  in  tlic  state 
highway  bonds,  the  difference  in  the  rate 
of  interest  received,  which  would  be  about 


Under  a  statute  which  provided,  "if  anj 
state,  county,  township,  school,  or  munici- 
pal officer,  or  officer  of  any  state  institu- 
tion, .  .  .  loans  without  authority  any 
fort  ion  of  the  public  money  intrusted  to 
im  for  collection,  safe-keeping,  transfer, 
or  disbursement,  or  converts  to  his  own 
use  any  money  or  property  that  may  come 
into  his  hands  by  virtue  of  his  office,  he 
shall  be  guilty  of  embezzlement,"  a  general 
deposit  of  the  funds  of  a  school  district  in 
a  bank,  to  the  credit  of  the  school  dis- 
trict treasurer  in  his  representative  capac- 
ity, is  not  a  loan  of  the  district  funds  to 
the  bank  within  the  meaning  of  this  statute. 
Hunt  V.  Hopley,  120  Iowa,  695,  96  N.  W. 
205.  The  cour^  in  speaking  of  Independent 
School  Dist  V.  Hubbard,  110  Iowa,  58, 
80  Am.  St.  Rep.  271,  81  N.  W.  241,  said: 
"The  distinction  between  a  deposit  and  a 
loan  is  illustrated  in  that  case,  for,  while 
demand  certificates  of  deposit  on  solvent 
banks  were  treated  as  equivalent  to  cash, 
time  certificates  bearing  interest  were 
denounced  as  private  loans  of  public  money, 
amounting  to  conversion." 

There  are  some  decisions  rendered  by  the 
Nebraska  court  prior  to  the  decision  in 
State  ex  rel.  First  Nat.  Bank  v.  Bartley, 
snpra,  where  the  question  here  considered 
was  incidentally  involved,  which  might  be 
regarded  as  remotely  in  point.  Thus,  in 
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State  V.  Keim,  8  Neb.  63,  an  action  by  the 
state  against  the  bank  to  recover  its  money 
deposited  by  its  treasurer  was  dismissed 
upon  the  ground  that  the  deposit  was  illegal 
by  virtue  of  a  statute  making  it  a  criminal 
offense  for  the  treasurer  to  "loan  or  invest'^ 
state  money.  The  court  held  that  a  de- 
posit was  a  loan  within  the  meaning  of  the 
statute.  Whether  the  deposit  was  general  or 
special,  a  time  deposit  or  one  subject  to  call,, 
an  interest-bearing  deposit  or  one  not  bear- 
ing interest,  does  not  appear.  The  soundnesa 
of  this  decision  on  all  points  has  been 
questioned  in  later  decisions  by  even  the 
Nebraska  courts. 

In  State  v.  Hill,  47  Neb.  456,  66  N.  W. 
541,  a  state  treasurer,  at  the  expiration  of 
his  term  of  office,  turned  over  to  his  suc- 
cessor certain  deposit  certificates,  instead 
of  cash  according  to  custom.  These  certifi- 
cates appear  to  have  been  for  general 
deposits.  The  attempt  was  made  to  fasten* 
upon  him  liability  for  loss  resulting  from 
the  insolvency  of  the  bank.  The  action  wa» 
dismissed,  but  the  members  of  the  court 
reached  their  conclusion  upon  various 
courses  of  reasoning.  Three  of  the  judges 
agreed  that,  contrary  to  the  holding  in 
State  V.  Keim,  supra,  the  deposits  were  nol 
loans  within  the  meaning  01  the  statute. 

J.  W.  M. 
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4  cents  per  annum  per  capita  of  school 
children  as  shown  by  the  last  enrolment, 
being  so  small  as  to  be  more  than  offset 
by  the  benefits  to  be  derived  from  the  con- 
struction of  highways  to  the  schools  them- 
selves, as  well  as  to  all  other  interests.*' 
On  July  7, 1913,  the  respondent  addressed 
a  letter  to  the  governor,  secretary  of  state, 
and  attorney  general,  which  is  as  follows: 

Dear  Sir; — 

I  am  firmly  of  the  conviction  that  the 
investment  of  the  permanent  school  fund 
of  the  state  in  the  securities  offered  under 
house  joint  resolution  No.  14,  by  the  banks 
offering  the  highest  rate  of  interest  in  the 
bids  opened  on  Tuesday  last,  the  1st  of 
July,  is  the  best  and  safest  investment  that 
could  be  made  of  these  funds.  In  the  res- 
ohition  rejecting  these  bids,  which  is  as 
follows  (the  preceding  resolution),  you  do 
not  ba^e  your  disapproval  of  these  securi- 
ties upon  the  ground  that  they  are  not  safe, 
nor  that  they  would  not  bring  the  largest 
returns  to  the  permanent  school  fund,  but 
solely  upon  the  ground  that  it  was  for 
the  purpose  of  investing  these  funds  in  the 
highway  bonds.  I  deem  it  to  be  my  duty, 
under  the  law,  to  most  respectfully  decline 
to  invest  these  funds  in  the  highway  bonds 
for  the  reason  that  the  highway  bonds  yield 
only  4  per  cent,  while  the  bank  securities 
offered  will  average  more  than  6  per  cent, 
and  for  the  further  reason  that  the  value  of 
tbe  highway  bonds,  measured  by  the  best 
bids  obtained  therefor,  is  only  77,  while  we 
would  be  required  to  pay  par  or  100.  I  re- 
spectfully request,  therefore,  that  you  in- 
dicate to  me  whether  or  not  you  deem 
these  bank  securities  offered  to  be  unsafe. 
In  the  event  that  you  approve  the  same  as 
to  their  safety,  I  will  make  the  investment 
in  the  proper  bank  securities. 

Yours  very  truly. 

On  July  10,  1913,  the  governor,  secre- 
tary of  state,  and  attorney  general  ad- 
dressed to  the  respondent  a  letter  in  reply 
to  his  letter  of  July  7th,  as  follows:  "We 
decline  to  pass  upon  the  question  as  to 
whether  the  bank  securities  are  unsafe  or 
not,  as  it  is  not  part  of  our  duty  to  do  so, 
nor  have  you  any  right  to  demand  of  us 
that  we  should  pass  on  that  question,  es- 
pecially after  we  have  united  in  rejecting 
the  bids  of  the  banks  for  the  avowed  pur- 
pose of  investing  the  funds  in  the  state 
highway  bonds.  We  cannot  find  any  pre- 
vision of  law  giving  you  any  authority 
to  make  any  investment  of  this  fund  except 
as  directed  by  us,  nor  are  you  in  any  way 
charged  with  any  responsibility  as  to  such 
investment.  No  investment  of  the  fund  can 
be  made  in  any  securities  unless  they  are 
60  L.R.A.(N.S.) 


first  approved  by  the  governor,  secretary 
of  state,  and  attorney  general,  and  if  there 
should  be  any  resulting  losses  from  such 
investment,  the  state  must  reimburse  them; 
but  there  is  nothing  to  make  you  oflicially 
or  personally  liable  for  what  is  done. 
Therefore,  we  now  say  to  you  that,  under 
existing  circumstances,  we  approve  of  the 
investment  of  this  fund  in  the  state  high- 
way bonds,  and  that  we  will  not  approve 
of  its  investment  in  any  other  securities 
at  this  time." 

The  state  treasurer  still  persisting  in  his 
refusal  to  withdraw  these  funds  from  the 
bank  and  invest  them  in  the  state  highway 
bonds,  this  proceeding  was  instituted  by  the 
attorney  general,  ex  officio,  in  behalf  of 
the  state. 

1.  It  is  to  be  observed  that  the  enabling 
act  imposes  no  restrictions,  in  terms,  as  to 
the  class  of  interest-bearing  securities  in 
which  the  funds  may  be  invested,  the  only 
restriction  in  this  regard  being  that  they 
be  "safe."  •  The  supervising  control  over 
the  investment,  conferred  upon  the  governor 
and  secretary  of  state  by  that  act,  how- 
ever, would  seem  to  vest  in  them  power 
to  exclude  any  given  class  of  securities 
which  might,  in  their  judgment,  be  deemed 
unsafe.  On  the  other  hand,  the  Constitu- 
tion expressly  limits,  in  terms,  the  class 
of  securities  which  these  funds  may  be 
invested,  until  the  legislature  shall  other- 
wise provide.  The  supervising  body  is  en- 
larged by  the  addition  of  the  attorney  gen- 
eral. Otherwise  the  enabling  act  and  the 
Constitution  are  the  same  in  substance  and 
effect,  except  that,  by  the  Constitution,  the 
treasurer  is  not,  in  terms,  charged  with 
the  duty  of  investing  the  funds.  This  lat- 
ter divergence  we  deem  of  no  importance, 
as  it  would  seem  clear  in  the  light  of  both 
provisions  that  it  is  still  the  duty  of  the 
state  treasurer  to  invest  the  funds  in  inter- 
est-bearing securities,  subject  to  the  re- 
strictions and  the  supervision  and  control 
provided  for  in  the  Constitution.  As  before 
stated,  the  legislature  of  1913,  by  said 
joint  resolution  No.  14,  attempted  to  pursue 
the  power  conferred  by  the  constitutional 
provision,  and  provided  that  these  funds 
should  be  "invested  in  an  interest-bearing 
deposit  in  any  bank  or  banks  in  this  state," 
in  the  manner  in  the  resolution  provided. 
The  deposit,  when  made,  is  not  for  any 
definite  period  of  time,  but  is  "conditioned 
that  such  bank  will  promptly  pay  out  to 
the  parties  entitled  thereto  all  such  public 
moneys  in  its  hands  upon  lawful  demand 
made  therefor,  and  will  whenever  there- 
unto required  by  law  pay  over  to  the  state 
treasurer  such  moneys."  It  thus  appears 
that,  by  the  terms  of  the  resolution,  these 
funds  are  always  subject  to  the  immediate 


STATE  V.  MARRON. 


279 


call  of  the  state  treasurer,  and  the  bank 
makes  no  contract  to  retain  them,  and 
may  at  any  time,  we  assume,  surrender 
them  to  him.  The  funds  are  subject  to 
the  check  of  the  state  treasurer  at  any 
time  in  favor  of  any  person  entitled  to 
receive  the  same  by  reason  of  some  invest^ 
ment  thereof,  or  the  state  treasurer  may 
at  any  time  recall  the  funds  from  any 
given  bank  or  banks.  The  words  "required 
by  law,"  in  this  connection,  must  evidently 
mean  that  whenever,  by  reason  of  demand 
of  the  state  treasurer,  the  legal  duty  to 
return  the  funds  arises,  the  bank  or  banks 
are  "required  by  law"  to  return  the  same. 
Otherwise,  if  it  be  required  to  have  a  new 
act  of  legislation  before  the  banks  can  be 
held  to  be  "required  by  law"  to  return 
the  moneys,  then,  when  the  state  treasurer 
has  once  deposited  them  in  a  bank  they 
most  remain  there  until  the  legislature  re- 
calls them,  regardless  of  the  solvency  or 
insolvency  of  the  bank  and  the  consequent 
danger  of  loss  of  the  funds  and  vexatious 
litigation  with  the  sureties  on  the  bank's 
bond.  Such  could  not  have  been  the  legisla- 
tive intent  as  expressed  in  the  joint  reso- 
lution. The  state  treasurer  must  be  held 
to  have  at  all  times  the  right  to  immedi- 
jitely  call  for  the  funds,  either  for  the  pur- 
pose of  investing  them  in  interest-bearing 
securities,  or  of  recalling  them  from  any 
bank  in  which,  for  any  reason  satisfactory 
to  him,  or  for  no  reason,  he  no  longer 
42e8ires   the  deposit  to  remain. 

We  have,  then,  a  case  where  the  enabling 
act  and  the  Constitution  require  the  in- 
vestment of  the  permanent  school  fund  of 
the  state  in  interest-bearing  securities,  and 
where  the  legislature  has  authorized  and 
required  the  deposit  of  these  funds  in  banks 
subject  to  the  call  of  the  state  treasurer, 
and  the  question  is  whether  this  is  an 
investment  of  the  funds,  within  the  mean- 
ing of  the  provisions  of  the  enabling  act 
and   the  Constitution. 

Various  cases  are  reported  in  which  the 
question  as  to  what  amounts  to  an  invest- 
ment of  public  and  private  funds  has 
Arisen.  In  State  v.  McFetridge,  84  Wis. 
473,  20  L.R.A.  223,  54  N.  W.  1,  99^,  the 
state  treasurer  of  Wisconsin  was  sued  on 
his  official  bond  for  interest  received  by 
him  on  deposits  in  banks  of  the  public 
funds,  and  his  liability  was  made  to  turn 
upon  whether  his  act  in  making  the  deposit 
was  lawful  or  unlawful,  which,  in  turn, 
depended  upon  whether  or  not  the  deposit 
was  an  investment  of  the  funds.  If  it 
was  an  investment  of  the  funds,  it  was 
unlawful,  because  the  concurrence  of  the 
governor  and  commissioners  of  public  lands 
was  necessary,  and  had  not  been  obtained. 
The  eourt  said:  "If  those  deposits  were 
W  LJt.A.(N.S.) 


'investments,'  within  the  meaning  of  the 
above  statutes,  they  were  unlawfully  made. 
Were  they  investments?  The  distinction 
between  a  general  deposit  of  money  in  a 
bank  payable  at  any  time  on  demand  and 
an  investment  of  such  money  is  plain  and 
substantial.  By  such  a  deposit  the  de- 
positor does  not  lose  control  of  the  money, 
but  may  reclaim  it  at  any  time.  True,  he 
loses  control  of  the  specific  coin  or  curren- 
cy deposited,  but  not  of  an  equal  amount 
of  coin  or  currency  having  the  same  quali- 
ties and  value,  which,  as  we  have  seen,  is 
all  that  is  required  of  him.  But  if  the 
funds  in  the  treasury  are  invested  in 
United  States  or  state  bonds,  or  in  loans 
on  time  to  counties,  cities,  etc.,  the  treas- 
urer loses  control  thereof,  and  the  same 
cannot  be  replaced  in  the  treasury  until 
such  bonds  are  paid  or  sold,  or  such  loans 
become  due,  and  are  collected  by  the  due 
course  of  law.  The  retention  by  the  treas- 
urer of  substantial  control  over  the  funds 
in  the  one  case,  and  his  loss  of  such  con- 
trol in  the  other,  mark  the  leading  distinc- 
tion between  a  mere  deposit  of  the  funds 
and  an  'investment'  thereof,  as  those  terms 
are  used  in  statutes." 

In  State  ex  rel.  First  Nat.  Bank  v.  Bart- 
ley,  39  Neb.  363,  23  IjJRJl.  67,  68  N.  W. 
172,  a  different  definition  was  given  to  the 
word.  The  Constitution  of  that  state  re- 
quired the  investment  of  the  permanent 
school  fund  in  the  United  States  or  state 
securities,  or  registered  county  bonds,  and 
the  legislature  provided  that  all  public 
funds  should  be  deposited  in  banks  which 
should  pay  interest  and  give  security  for 
the  safety  of  the  funds,  and  hold  the  funds 
subject  to  check  by  the  state  treasurer. 
Mandamus  was  brought  to  compel  the  de- 
posit of  some  of  these  funds  in  a  bank, 
and  it  was  held  that,  in  so  far  as  the  act 
authorized  or  required  the  deposit  of  the 
educational  funds,  it  provided  for  an  "in- 
vestment" of  the  same  in  a  manner  not 
authorized  by  the  Constitution,  and  was 
therefore  invalid.  The  court  defined  the 
word  "investment"  as  including  bank  de- 
posits, notwithstanding  they  are  subject  to 
immediate  withdrawal.  As  applied  to  pri- 
vate funds,  the  word  "investment"  has  been 
frequently  defined.  Thus,  in  Law's  Estate, 
144  Pa.  499,  14  L.R.A.  103,  22  Atl.  831, 
a  guardian  had  deposited  funds  of  his  ward 
in  a  bank  awaiting  investment.  The  bank 
was  to  pay  3  per  cent  interest,  and  he  was 
to  give  two  weeks'  notice  before  withdraw- 
ing the  funds.  The  bank  failed,  and  the 
guardian  was  sought  to  be  charged  with 
the  loss,  on  the  theory  that  he  had  invested 
the  moneys  and  was  consequently  liable. 
The  court  said:  "Was  this  transaction 
with  the  Bank  of  America  a  deposit  of  the 
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money,  or  was  it  a  loan  or  investment  of , 
it?  A  deposit  is  where  a  sum  of  money 
is  left  with  a  banker  for  safe-keeping,  sub- 
ject to  order,  and  payable,  not  in  the  specific 
money  deposited,  but  in  an  equal  sum.  It 
may  or  nuiy  not  bear  interest,  according 
to  the  agreement.  While  the  relation  be- 
tween the  depositor  and  his  banker  is  that 
of  debtor  and  creditor  simply,  the  trans- 
action cannot  in  any  proper  sense  be  re- 
garded as  a  loan,  unless  the  money  is  le^t, 
not  for  safe-keeping,  but  for  a  fixed  period 
at  interest,  in  which  case  the  transaction 
assumes  all  the  characteristics  of  a  loan." 

In  Jennings  v.  Davis,  31  Conn.  134,  143, 
it  is  said:  "It  is  not  stated  whether  the 
money  was  deposited  in  the  bank  for  safe- 
keeping merely,  or  in  the  character  of  a 
loan  to  the  bank  for  which  a  stipulated  rate 
of  interest  was  to  be  paid  during  its  con- 
tinuance there;  nor  is  it  material  to  in- 
quire, because,  in  either  case,  the  deposit 
(being  a  general,  as  contradistinguished 
from  a  special,  one)  created  a  debt  in  favor 
of  the  depositor  and  against  the  bank,  and 
then  the  money  became  'invested'  in  that 
debt,  and,  being  thus  invested  in  the  name 
of  Mrs.  Morehouse,  was  protected  by  the 
statute  against  her  husband's  claims  upon 
it."  See  also  4  Words  &  Phrases,  title 
Investment,  where  many  cases  are  collected. 

The  Wisconsin  and  Pennsylvania  cases 
draw  a  distinction  between  deposits  for  a 
definite  period  of  time  and  those  which  are 
subject  to  call  by  check  or  order,  holding 
that  the  former  would  constitute  an  invest- 
ment, and  that  the  latter  would  not.  The 
Nebraska  and  Connecticut  cases  recognize 
no  such  distinction,  and  rely  upon  the  well- 
known  principle  that,  upon  the  deposit  of 
funds  in  a  bank,  the  title  to  the  money 
passes  to  the  bank,  and  the  relation  of 
debtor  and  creditor  arises  between  the' 
bank  and  the  depositor.  This  is  so  whether 
the  money  is  subject  to  call,  or  whether 
the  debt  of  the  bank  to  the  depositor  ma- 
tures at  some  specified  future  time.  The 
law  applies  to  a  transaction  in  either  form 
mentioned  above,  an  obligation  to  pay  its 
debt  to  the  depositor  according  to  the  terms 
of  the  deposit. 

We  assume  that,  had  the  legislature  in 
its  joint  resolution  No.  14  provided  for 
the  deposit  of  these  funds  for  stated  periods 
of  time,  no  one  would  question  that  their 
deposit  in  that  form  would  be  an  invest- 
ment for  the  same.  If  this  is  so,  then  the 
legislature  might  have  provided  for  annual 
or  semi-annual  or  quarterly  periods  of  time, 
or  even  a  shorter  period,  so  that  the  trans- 
action of  depositing  these  funds  would  be, 
in  substance  and  effect,  as  a  practical  mat- 
ter, the  same  as  it  now  is  provided  for  in 
said  joint  resolution.  It  may  be  that  the 
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definition  of  the  word  ''inTestmenf  by  the 
Wisconsin  and  Pennsylvania  courts  is  more 
scientifically  correct,  but  we  can  see  no 
good  reason  to  unduly  hamper  the  legisla- 
tive branch  of  the  government  by  adopting 
a  construction  of  the  enabling  act  and  the 
Constitution  which  would  subserve  no  Ui^eful 
purpose.  The  l^islature  has,  to  all  intjnts 
and  purposes,  accomplished  by  the  joint 
resolution  all  that  it  could  accomplish  by 
a  more  scientifically  drawn  act,  if,  indeed^ 
it  has  not  added  to  the  security  and  safety 
of  these  funds  by  providing  that  they  may 
be  withdrawn  at  any  time,  from  any  bank 
in  which  they  may  have  been  deposited. 

We  therefore  hold  that  the  deposit  of 
the  permanent  school  funds  of  the  state  in 
banks,  in  pursuance  of  provisions  of  said 
joint  resolution,  is  an  investment  of  the 
same,  unless  prohibited  by  the  considera- 
tions mentioneid  in  the  next  paragraph. 

2.  The  attorney  general  argues  that  the 
words  "other  interest-bearing  securities" 
are  to  be  construed  ejusdem  generis  with 
the  class  of  securities  specifically  mentioned 
in  the  section  of  the  Constitution,  and  that 
therefore  bank  deposits  are  prohibited  a» 
a  form  of  investment  of  these  funds.  The 
argument  has  great  force.  Taking  into 
consideration  the  character  of  the  fund 
provided  by  the  Federal  government  for 
the  education  of  the  youth  of  the  state,  its. 
permanency  and  ever  increasing  volume, 
the  evident  care  with  which  the  donor  hafr 
safeguarded  the  same  by  the  terms  of  its 
grant,  and  the  character  of  the  invest- 
ments enumerated  in  the  Constitution,, 
there  is  presented  to  the  mind,  at  once,  the 
question  whether  it  was*  not  the  intent  of 
both  Congress  and  the  Constitutional  Con- 
vention, by  the  use  of  the  words  "securi- 
ties," to  limit  the  investment  of  these  funds 
to  some  form  of  obligation  for  the  payment 
of  which  the  taxing  power  is  available* 
It  may  be  said,  however,  that  the  taxing* 
power  of  the  state  is  available  to  reimburse- 
the  fund  in  case  of  loss  for  any  reason. 
But  loss  of  the  fund  is  exactly  what  is  not 
to  be  desired,  and  every  consideration  con- 
sistent with  the  circumstances  and  language- 
used  should  be  indulged  to  avoid  the  x>ofl' 
sibility  of  the  same.  On  the  other  hand,, 
the  rule  of  construction  mentioned  may 
not  be  employed  unless  the  same  is  conso- 
nant with  the  intent  of  Congress  and  the 
Constitutional  Convention  as  expressed  in^ 
the  enabling  act  and  the  Constitution. 

In  this  connection,  it  may  be  said  that, 
while  the  permanent  school  fund,  at  pres- 
ent, is  comparatively  small,  it  is  to  be 
borne  in  mind  that  this  fund  is  a  perma- 
nent fund  for  all  time,  and  must  neces- 
sarily constantly  and  rapidly  increase.  The 
proceeds   from  the   sales   of  the   lands    so* 
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boontifnllj  granted  by  tlie  United  States 
for  educational  purpoees  will  swell  this 
fund  so  that  within  a  comparatively  short 
time  it  may  reach  such  proportions  as  that 
it  may  become  difficult  to  find  in  the  class 
of  securities  enumerated  in  the  Constitu- 
tion a  place  lor  the  profitable  inyestment 
of  the  same.  The  legislature,  it  may  be 
■aid,  should  be  left  free,  if  possible,  to  meet 
such  conditions  when  they  arise,  and  for 
that  reason,  the  restricted  interpretation 
before  mentioned  ought  not  to  be  applied. 
We  expressly  decline  to  decide  this  propo- 
sition at  this  time,  and  what  has  been 
said  is  for  the  purpose  merely  of  calling 
attention  to  the  question,  so  that  its  im- 
portance may  be  more  fully  appreciated. 
We  decline  to  decide  the  question,  because 
its  decision  is  not  necessary  to  a  decision 
of  this  case,  and  because  the  same  was  not 
fully  treated  by  counsel  in  argument  or  in 
the  briefs.  When,  if  it  shall  be  in  some 
case  in  future,  the  question  is  clearly  pre- 
lented  to  the  court,  and  fully  argued,  we 
shall  then  feel  that  it  is  proper  to  dispose 
of  it. 

3.  The  legislature  in  said  joint  resolu- 
tion No.  14  has  attempted  to  control  the 
discretion  of  the  governor,  secretary  of 
ttate^  and  attorney  general  in  the  exercise 
of  their  supervisory  control  over  the  in- 
vestment of  these  funds.  The  act  is  manda- 
tory in  terms,  and  requires  them  absolutely 
to  deposit  the  funds  in  banks.  In  this  the 
legislature  has  evidently  exceeded  its  con- 
stitutional power.  The  Constitution  has 
conferred  upon  the  governor,  secretary  of 
state,  and  attorney  general  the  power  to 
approve  or  disapprove  any  proposed  invest- 
ment of  ^hese  funds.  This  discretion  is  in 
no  way  limited,  but  is  absolute.  It  is  not 
confined  to  the  question  as  to  whether  the 
investment  is  safe  or  not.  If  for  any  rea- 
son, lack  of  safety,  length  or  shortness  of 
time  for  which  the  loan  can  be  obtained,  rate 
of  interest  obtainable,  or  any  other  consider- 
stion  of  public  policy,  any  given  investment 
of  these  funds  is  deemed  inadvisable,  the 
governor,  secretary  of  state,  and  attorney 
general  clearly  have  the  power  to  withhold 
their  approval,  and  we  know  of  no  author- 
ity, neither  legislative  nor  judicial,  to  con- 
trol this  discretion.  The  grant  of  legisla- 
tive power  in  the  section  of  the  Constitu- 
tion is  not  a  grant  of  power  to  direct  the 
investment  in  any  particular  form  of  se- 
curity. The  selection  of  the  investment 
is  not  a  legislative  function  under  the  pro- 
visions of  the  Constitution. 

We  therefore  hold  that  said  joint  reso- 
lution, in  so  far  as  it  requires  the  deposit 
of  these  funds  in  banks,  is  beyond  the 
legislative  power  and  void.  This  conclusion 
leaves  the  respondent  without  any  author- 
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ity  to  make  these  deposits,  the  approval 
thereof  having  been  expressly  refused  by 
the  governor,  secretary  of  state,  and  attor- 
ney general. 

4.  The  real,  practical  controversy  between 
the  state  treasurer  on  the  one  hand,  and 
the  governor,  secretary  of  state,  and  at- 
torney general  on  the  other,  is  as  to  who 
has  the  right  to  select  the  securities  for 
the  investment  of  these  funds.  The  state 
treasurer,  believing  in  the  validity  of  the 
joint  resolution,  and  being  desirous  of  ob- 
taining the  largest  possible  return  in  the 
way  of  income  on  the  money,  insists  upon 
the  deposit  of  the  funds  in  banks.  In  his 
right  to  do  so  over  the  objection  of  the 
governor,  secretary  of  state,  and  attorney 
general,  as  we  have  seen,  he  is  mistaken. 
On  the  other  hand,  the  governor,  secretary 
of  state,  and  attorney  general,  notwithstand- 
ing the  income  will  be  slightly  less,  insist 
upon  the  investment  in  the  state  highway 
bonds.  It  is  argued  by  the  attorney  general 
that  the  greater  permanency  of  the  invest- 
ment in  these  bonds,  the  direct  benefit  of 
good  public  highways  to  the  schools  them- 
selves, and  the  subserving  of  the  general 
welfare  of  the  people  of  the  state,  more 
than  counterbalance  the  temporary  slight 
loss  in  income.  It  is  argued  for  the  state 
treasurer  that,  as  he  is  charged  by  the 
enabling  act  with  the  duty  of  keeping  the 
funds  constantly  invested,  and  is  required 
to  give  bond  for  the  faithful  performance 
of  his  duty,  he  must  secure  the  highest 
possible  income  from  these  bonds  consistent 
with  safety.  On  the  other  hand,  the  attor- 
ney general  argues  that  there  is  no  lia- 
bility of  the  state  treasurer  on  his  bond 
so  long  as  he  in  good  faith  invests  the 
funds  within  the  constitutional  restrictions, 
and  with  the  approval  of  the  governor,  sec- 
retary of  state,  and  attorney  general.  In 
this  position  he  is  correct.  It  is  to  be 
observed  in  this  connection  that  no  abso- 
lute duty  is  imposed  upon  the  state  treas- 
urer to  invest  these  funds.  The  duty  of  do- 
ing so  is  conditioned  upon  his  obtaining 
the  approval  of  the  governor  and  secretary 
of  state,  by  the  enabling  act,  and  of  the  same 
officers,  together  with  the  attorney  general, 
by  the  Constitution.  If  he  endeavors  to 
obtain  this  approval,  and  exhausts  all  avail- 
able sources,  and  fails  to  obtain  it,  his 
duty,  and  consequently  his  liability,  nec- 
essarily cease. 

We  have  then,  simply,  a  question  as 
to  who,  the  state  treasurer  on  the  one  hand, 
or  the  governor,  secretary  of  state,  and 
attorney  general  on  the  other,  has  the  right 
to  determine  the  particular  form  of  invest- 
ment in  which  these  funds  may  be  placed. 
It  is  argued  that  this  supervisory  power  of 
the  governor,  secretary  of  state,  and  attor- 
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cej  general  is  in  the  nature  of  a  veto 
power.  This  may  be  admitted.  The  usual 
and  orderly  course  of  procedure,  we  assume, 
would  be  for  the  state  treasurer  to  submit 
to  the  governor,  secretary  of  state,  and 
attorney  general  a  list  of  available  and 
safe  investments  for  approval.  He  is,  no 
doubt,  primarily  chargeable  with  the  duty 
of  ascertaining  these  available  channels  of 
investment,  and  is  entitled  to  present  the 
same  for  approval,  and  to  urge  upon  the 
governor,  secretary  of  state,  and  attorney 
general  the  advisability  and  expedience  of 
making  such  investments.  It  nevertheless 
remains  true  that  the  governor,  secretary  of 
atate,  and  attorney  general  have  the  power 
to  elimina|;e  any  given  form  of  investment, 
and  by  that  process  of  elimination  they 
may  reduce  the  state  treasurer  to  one  single 
form  of  investment,  that  being  the  one  form 
left  to  him  which  will  receive  the  necessary 
approval.  Thereupon  there  arises,  except 
under  circumstances  to  be  hereafter  men- 
tioned, a  ministerial  duty  on  the  part  of 
the  state  treasurer  to  invest  the  funds. 
This  duty  does  not  arise  by  reason  of  any 
order  or  direction  of  the  governor,  secre- 
tary of  state,  and  attorney  general.  The 
state  treasurer  occupies  as  important  a 
position,  and  is  charged  with  even  greater 
responsibility  than  they  are,  in  regard  to 
the  investment  of  these  funds.  His  minis- 
terial duty  arises  out  of  the  law  provided 
by  Congress  in  the  enabling  act  for  the 
administration  of  this  fund,  and  which  act 
requires  the  fund  to  be  kept  invested  in 
safe,  interest-bearing  securities.  The  duty 
is  ever  present,  and  is  never  discharged 
until  the  whole  field  has  been  explored  and 
exhausted  without  avail.  It  is  the  law  of 
the  administration  of  the  trust,  not  any 
order  or  direction  of  the  governor,  secre- 
tary of  state,  and  attorney  general,  which 
furnishes  the  basis  for  any  remedy  against 
the  state  treasurer  by  mandamus.  If  a 
given  investment,  under  such  circumstances, 
is  safe,  there  is  no  discretion  left  in  the 
fitate  treasurer  under  the  terms  of  the 
rule  for  the  administration  of  his  trust 
prescribed  by  the  enabling  act.  He  must 
invest  the  funds  in  safe,  interest-bearing 
aecurities,  and  he  may  be  compelled  to  do 
so  by  mandamus. 

At  this  point  a  consideration  pr<esents 
itself  which  is  not  directly  involved  in  this 
case.  It  is  this.  By  the  terms  of  the  en- 
abling act,  which,  together  with  the  Con- 
stitution, is  the  law  for  the  administration 
of  this  trust,  the  state  treasurer  is  charged 
with  the  duty  of  safely  investing  these 
funds,  and  must  give  bond  for  the  faithful 
performance  of  this  duty.  It  therefore  be- 
comes his  duty  to  inquire  into  and  pass 
upon  the  safety  of  any  given  investment 
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before  it  is  made,  and  he  may  have  a  dis- 
cretion in  that  regard  not  subject  to  con- 
trol by  mandamus.  This  discretion,  if 
possessed  by  the  state  treasurer,  is  of  no 
importance  where  the  proposed  security  is 
one  of  those  specifically  enumerated  in 
the  Constitution,  as  in  this  case.  But  if 
the  proposed  investment  were  hank  depos- 
its, as  now  authorized,  or  were  in  some 
other  form,  as  might  be  provided  by  the 
legislature  in  the  future,  then  this  discre- 
tion of  the  state  treasurer,  if  he  possesses 
the  same,  might  become  of  vast  importance 
in  safeguarding  the  fund.  Whether  im- 
portant or  unimportant  in  any  given  case 
is  not  the  question.  If  it  is  possessed  by 
him,  he  is  entitled  to  exercise  it,  and  it 
cannot  be  controlled  by  mandamus.  As 
before  stated,  this  question  is  not  directly 
involved  in  this  case,  and  is  not  relied 
upon  in  argument,  and,  for  that  reason, 
we  expressly  refrain  from  deciding  whether 
the  state  treasurer  has  this  discretion,  or, 
if  he  has,  just  what  its  nature  and  extent 
is,  reserving  the  question  for  future  deter- 
mination when  it  arises. 

If  the  state  treasurer  has  the  discretion 
hereinbefore  mentioned,  he  is  not,  of  course, 
subject  absolutely  to  mandamus  to  make 
any  particular  form  of  investment  of  these 
funds.  But  when,  by  the  process  of  elim- 
ination heretofore  mentioned,  he  is  left 
with  but  one  form  of  available  investment, 
be  may  be  proceeded  against  and  put  in 
motion,  and  compelled  to  do  all  of  such 
acts,  including  the  exercise  of  such  discre- 
tion as  he  may  possess,  as  are  required  of 
him  by  the  law  of  his  trust,  all  to  the  end 
that  it  shall  be  determined  whether  the 
given  investment  shall  be  made  «or  not. 

5.  A  practical  difficulty  is  presented  by 
the  record  in  this  case.  Chapter  58,  Laws 
of  1912,  authorizes  the  issuance  of  these 
bonds.  Section  4  of  the  act  requires  the 
bonds  to  be  sold  at  not  less  than  par  and 
accrued  interest  from  the  next  preceding  in- 
terest date,  and  requires  four  weeks'  publi- 
cation of  notice  of  the  time  and  place  of  sale. 
No  such  notice  has  been  given,  and  the  pro- 
posed sale  under  the  former  notice  was 
not  continued  by  the  state  treasurer.  The 
proceeding,  in  its  present  form,  is  not 
broad  enough  to  compel  the  state  treasurer 
to  readvertise  a  sale  of  these  bonds,  nor  to 
bid  at  such  sale  the  amount  required  by 
the  act.  As  we  understand  the  rule,  relief 
may  be  granted  for  less  than  what  is  prayed 
for,  but  not  more,  and  the  acts  sought  to  be 
enforced  must  be  specifically  pointed  out 
in  the  alternative  writ.  High,  Extr.  Legal 
Rem.  §  450;  26  Cyc.  466;  State  ex  rel. 
Lacaze  v.  Cavanac,  30  La.  Ann.  237 ;  People* 
ex  rel.  National  Cigar  Co.  ▼.  Dulaney,  0(1 
111.  503;    State   ex   rel.  Rosenfeld  v.    Eiu- 
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stein,  46  N.  J.  L.  479.    This  has  not  been 
done  in  this  cose,  and  the  relief  sought  for 
this  reason  alone  must  be  denied. 
The  peremptory  writ  is  denied* 

Hanna,  J.,  concurs. 

Roberts,   Ch.  J.,  concurring: 

I  do  not  believe  that  any  duty  rests 
upon  the  governor,  secretary  of  state,  or 
attorney  general  to  seek  out  the  mode  or 
avenue  of  investment  of  the  school  fund. 
It  was  never  the  intention  to  place  upon 
these  officials  this  duty.  Their  power,  as 
stated  by  Justice  Parker,  is  simply  a  veto 
power.  This  being  true,  the  power  cannot 
be  exercised  in  advance  of  its  lawful  re- 
quirements. It  might  be  argued  with  as 
much  consistence  that  the  governor  of  a 
state  could  say  in  advance  to  the  l^isla- 
ture  that  he  vetoed  a  pending  bill,  prior 
to  its  passage  by  that  body. 

The  construction  sought  to  be  placed  upon 
the  Constitution  and  enabling  act  by  the 
governor,  secretary  of  state,  and  attorney 
general  would  strip  the  treasurer  of  all 
discretion  in  the  matter  of  investing  the 
school  fund,  and  relieve  him  from  all  re- 
sponsibility in  this  regard,  casting  this  duty 
npon  three  men,  no  one  of  whom  is  required 
by  law  to  execute  a  bond  for  the  faithful 
performance  of  his  duties  in  this  respect. 
Sach  I  do  not  believe  was  ever  the  intention 
of  Congress  or  the  Constitutional  Conven- 
tion. In  the  enabling  act  we  find  this 
language:  "The  state  treasurer  shall  keep 
all  such  moneys  invested  in  safe,  interest- 
bearing  securities,  which  securities  shall  be 
approved  by  the  governor  and  secretary  of 
state  of  said  proposed  state,  and  shall  at 
all  times  be  under  a  good  and  sufficient 
bond  or  bonds  conditioned  for  the  faithful 
performance  of  his  duties  in  regard  thereto 
as  defined  by  this  act  and  the  laws  of 
the  state  not  in  conflict  herewith."  Tlius, 
placing  upon  the  state  treasurer  the  duty 
of  keeping  these  funds  invested  in  safe, 
interest-bearing  securities,  but  these  se- 
enrities  in  which  the  funds  are  invested 
must  be  approved  by  the  governor  and 
secretary   of   state. 

The  Constitutional  Convention  adopted 
I  7  of  article  12,  which  reads  as  follows: 
The  principal  of  the  permanent  school 
fund  shall  be  invested  in  the  bonds  of  the 
state  or  territory  of  New  Mexico,  or  of 
any  county,  city,  tovm,  board  of  education, 
or  school  district  therein.  The  legislature 
may,  by  three-fourths  vote  of  the  members 
elected  to  each  house,  provide  that  said 
funds  may  be  invested  in  other  interest- 
bearing  securities.  All  bonds  or  other  se- 
cnritiea  in  which  any  portion  of  the  school 
fond  shall  be  invested  must  be  first  ap- 
50  LJfUk.(NJ9.) 


proved  by  the  governor,  attorney  general, 
and  secretary  of  state.  All  losses  from 
such  funds,  however  occurring,  shall  be 
reimbursed  by  the  state."  It  will  be  ob- 
served that  the  clause  quoted  does  not  in 
specific  terms  require  the  treasurer  to  in- 
vest funds,  but  it  says  the  "funds  shall 
be  invested,"  and,  in  view  of  the  enabling 
act  requiring  the  treasurer  to  perform  this 
duty,  it  must  be  presumed  that  the  Con- 
stitution likewise  requires  the  same  duties 
of  this  official.  It  was  the  purpose  of 
Congress  and  the  Constitutional  Convention 
to  throw  every  possible  safeguard  around 
this  trust  fund,  so  that  it  might  forever 
remain  intact  for  the  benefit  of  the  schools 
of  the  state.  With  this  end  in  view,  they 
placed  the  duty  of  keeping  this  fund  in- 
vested upon  the  fiscal  officer  of  the  state, 
supposedly  because  the  treasurer  would  be 
in  close  touch  with  financial  affairs,  the 
issuance  and  sale  of  bonds  and  securities 
by  the  state  and  its  subdivisions,  and  he 
thereby  be  enabled  to  propose  the  best  in- 
vestment for  the  fund,  from  time  to  time. 
He  was  by  the  enabling  act  required  at  all 
times  to  be  ''under  a  good  and  sufficient 
bond  or  bonds  conditioned  for  the  faithful 
performance  of  his  duties  in  regard  there- 
to." As  an  additional  safeguard  to  the 
fund,  the  enabling  act  provided  that  the 
securities  in  which  the  treasurer  proposed 
to  invest  the  fund  should  be  "approved  by 
the  governor  and  secretary  of  state."  This 
provision  was  carried  forward  in  the  state 
Constitution,  but  the  further  approval  of 
the  attorney  general,  the  law  officer  of  the 
state,  was  also  required  as  an  additional 
saf^uard;  thereby  requiring  the  affirmative 
sanction  of  four  separate  individuals  before 
the  money  could  be  invested,  first,  the 
proposition  by  the  treasurer  to  invest,  and 
second,  the  approval  of  each  of  the  officials 
named.  But  it  is  argued  that  the  treasurer, 
by  failing  to  propose  any  investment  of  the 
fund,  might  retain  the  same  in  his  hands 
and  derive  a  profit  therefrom.  This  argu- 
ment is  based  upon  the  assumption  that 
the  treasurer  would  be  remiss  in  his  duties. 
The  law  always  presumes  that  an  official 
will  do  his  duty,  and,  it  might  be  further 
said,  that  no  treasurer  would  dare  assume 
the  risk  which  such  action  would  entail. 
If  he  should  be  so  remiss  in  his  sworn 
duty,  he  would,  o^  course,  be  liable  on  his 
bond  at  the  suit  of  the  state  for  the  in- 
terest which  could  have  been  procured  by 
an  investment  of  the  fund,  and  would  further 
be  liable  for  all  loss  that  might  accrue  to 
the  fund.  Again,  it  might  be  said  that 
the  investment  of  the  fund  could  likewise 
be  prevented  by  either  the  governor,  secre- 
tary of  state,  or  attorney  general  by  the 
failure  to  approve  of  proposed  investments. 
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These  officials  are  not  required  to  give  bond 
for  the  faithful  performance  of  the  duties 
imposed  upon  them  in  this  regard.  The 
securities  in  which  the  treasurer  is  au- 
thorized to  invest  the  funds  are  specified  in 
the  Constitution.  In  the  named  or  author- 
ized securities  only  can  he  propose  invest- 
ments. While  mandamus  would  not  lie  to 
compel  him  to  propose  to  tlie  three  named 
officials  an  investment  of  the  fund  In  any 
particular  security,  it  would  issue  to  compel 
him  to  propose  the  investment  in  some  of 
the  named  securities,  leaving* it  to  his  dis- 
cretion to  propose  the  avenue  of  investment 
within  the  limits  fixed.  The  writ  would 
set  him  in  motion.  High,  Extr.  Legal  Rem. 
§  34. 

I  do  not  understand  by  what  rule  of 
grammatical  construction  the  word  "ap- 
prove" can  be  given  the  meaning  of  "di- 
rect." The  words  are  not  synonymous, 
and  the  meaning  is  in  no  wise  related.  The 
word  "approve"  is  defined  by  Webster  to 
mean  "to  sanction  officially;  to  ratify;  to 
confirm;  to  regard  as  good;  to  commend; 
to  think  well  of."  It  will  be  seen  that  the 
word  relates  for  its  object  to  something 
already  done,  made,  or  said  by  another. 
How  could  the  named  officials  approve,  un- 
less something  was  proposed  by  the  treas- 
urer? In  the  case  now  under  consideration 
the  treasurer  proposed  to  invest  the  funds 
by  depositing  them  in  banks  upon  certifi- 
cates of  deposit.  This  was  the  proposition 
before  the  officials  for  their  approval.  They 
did  not  approve;  consequently  the  treas- 
urer had  no  right  to  invest  the  funds  in 
that  manner.  This  was  the  only  question 
before  them,  or  that  was  proposed  for  their 
consideration  and  approval.  The  three  of- 
ficials went  further,  however,  and  directed 
the  treasurer  to  invest  the  funds  in  the 
state  highway  bonds.  True,  it  is  argued 
that  they  did  not  "direct,"  but  by  a  process 
of  elimination  and  disapproval  confined  the 
treasurer  to  this  one  avenue  of  investment, 
but  it  amounts  to  the  same  thing  as  "di- 
recting," and  it  would  hardly  be  argued 
that  these  officials  could  do  indirectly  what 
they  could  not  do  directly. 

In  the  case  of  Thaw  v.  Ritchie,  5  Mackey, 
200,  the  supreme  court  of  the  District  of 
Columbia  discussed  the  word  "approve"  ay 
used  in  a  statute  which  authorized  the 
orphans'  court  to  order  a  sale  of  real  es- 
tate, but  provided  that  the  realty  should 
not  thereby  be  diminished  without  the  ap- 
probation of  the  general  court  of  chancery. 
The  court  say:  "The  action  of  the  or- 
phans' court  must  precede  that  of  the  chan- 
cellor, and  it  is  this  action  which  he  is  to 
approve.  He  is  not  to  order  or  decree  a 
sale,  which  would  be  the  appropriate  terms 
for  an  original  proceeding  before  him,  but 
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is  to  approve,  which  term  is  only  appr»> 
priate  to  a  revisory  proceeding.  And,  as 
the  statute  clearly  contemplates  a  previous 
decree  by  the  orphans'  court,  it  must  be 
this  which  is  to  receive  his  approbation.'* 
The  term  "approve,"  only  being  appropri- 
ate to  a  revisory  proceeding,  the  enabling 
act  and  our  Constitution  therefore  must 
have  contemplated  a  proposed  action  by 
the  state  treasurer,  which  should  be  revised 
by  the  officials  named. 

In  the  case  of  Long  v.  Miami  County,  7S 
Ohio  St.  639,  80  N.  £.  188,  the  supreme 
court  of  Ohio  say:  "The  word  'approve* 
seems  to  relate  for  its  object  to  something 
made,  done,  or  said  by  another." 

Jn  the  case  of  Old  Colony  Trust  Co.  v. 
Atlanta  (C.  C.)  83  Fed.  39,  it  was  con- 
tended, on  behalf  of  the  city,  that  it  had 
the  power  to  fix  the  rates  of  fare  and 
freight  by  reason  of  a  provision  in  the 
ordinance  which  read  "provided  that  the 
rates  of  fare  and  freight  upon  said  railroad 
shall  be  subject  to  the  approval  of  the  mayor 
and  city  council  of  the  city  of  Atlanta."* 
The  power  was  denied,  the  court  holding 
that  the  power  to  approve  rates  did  not 
grant  the  right  to  fix  the  rates  originally. 

It  seems  to  me  that  the  construction  con- 
tended for  by  the  attorney  general  would 
destroy,  in  the  main,  the  purpose  of  the 
carefully  worded  provisions  in  the  enabling 
act  and  Constitution,  and  relax  the  safe- 
guards which  Congress  and  the  framers  of 
the  Constitution  sought  to  place  over  the 
administration  of  this  sacred  fund.  Our 
government  is  a  government  by  the  people 
through  chosen  representatives.  Some  of 
the  officers,  it  is  true,  are  required  to  exe- 
cute a  bond  for  the  faithful  performance 
of  their  duties,  but  acts  within  their  dis- 
cretion, and  within  the  limits  of  their 
power  to  act,  and  not  corruptly  or  wil- 
fully done,  are  without  the  terms  of  the 
bond.  Many  officials  are  not  required  to 
execute  any  bond.  All,  however,  are  an- 
swerable before  the  bar  of  public  opinion 
for  their  stewardship.  It  has  always  been 
the  policy  of  the  law  to  require  publie 
records  to  be  kept  of  the  actions  and  doinga 
of  public  officials,  so  that  the  publie  might 
have  full  information,  at  all  times,  relative 
to  such  matters,  and  to  jud£^  of  the  conduct 
and  doings  of  their  representatives.  This, 
I  judge,  is  largely  the  purpose  of  the  care- 
fully framed  provisions  relating  to  the 
investment  of  this  fund.  The  state  treaa- 
urer  is  required  to  propose  to  the  three 
officials  named  an  investment  of  the  school 
fund  in  certain  bonds  specified.  By  his 
proposition  he  goes  on  record  as  being- 
willing  to  invest  this  fund  in  the  named 
I  security  at  the  rate  of  interest  specified^ 
and  for  the  price  stated  in  his  proposition.. 
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If  the  three  men  each  approve,  he  can  pro- 
ceed to  make  such  investment;  if  they  dis- 
approve, he  must  look  further.  Now,  if 
the  treasurer  should  propose  a  poor  invest- 
ment for  the  fund,  he  is  answerable  to  the 
people.  If,  on  the  other  hand,  the  three 
officials  named,  or  any  one  of  them,  should 
refuse  to  approve  a  good  investment  for 
the  fund,  and  force  the  treasurer,  by  elim- 
ination, to  propose  a  poor  investment,  such 
official  or  officials  would  be  held  account- 
able by  the  people,  and  by  them  only,  for 
they  are  not  under  bond.  Suppose,  for 
instance,  that  the  state  treasurer  should 
propose  to  pay  125  for  bonds  selling  in  the 
market  for  but  par,  would  he  not  be  severe- 
ly criticized  for  so  doing,  and  never  after- 
wards intrusted  with  place  or  power?  Or, 
on  the  other  hand,  suppose  the  state  treas- 
Drer  should  propose  to  the  three  officials 
the  purchase  of  solvent  securities  within 
the  class  named,  which  would  pay  the  fund 
6  per  cent  interest,  and  the  proposition 
should  be  rejected,  and  the  treasurer  forced 
to  invest  in  securities  returning  only  3 
per  cent  or  4  per  cent.  For  a  breach  of 
daty  in  either  of  the  supposed  cases,  it 
is  probable  that  the  official  would  only  be 
answerable  before  the  bar  of  public  opinion. 
It  was  the  design,  however,  of  the  framers 
of  the  provision,  that  the  public  should 
bave  full  information,  and  so  important  was 
it  considered  that  the  people  should  be  able 
to  fix  the  responsibility  that  each  official 
was  required  to  assume  the  whole  of  the 
same.  No  investment  could  be  made  with- 
cot  being  proposed  by  the  state  treasurer, 
and  hence  he  was  not  to  be  permitted  to 
escape  responsibility  by  shouldering  it  upon 
the  other  three  officials.  On  the  other  hand, 
the  proposed  investment  could  not  be  made 
without  the  affirmative  approval  of  each  of 
state  officials  named,  so  that  no  one  man 
conld  say  that  the  act  was  done  without  his 
concarrence.  All  were  answerable  alike  to 
the  people  for  the  management  of  the  fund. 
The  construction  contended  for  would  abso- 
hitely  absolve  the  state  treasurer  from  his 
accountability  to  the  people  for  the  manage- 
ment of  the  fund,  and,  so  long  as  he  fol- 
lowed the  directions  of  the  three  officials 
named,  he  would  be  held  blaoieless.  All 
opportunity  for  the  people  knowing  how 
profitable  an  investment  might  be  made  of 
the  fund  can  be  cut  off  at  once  by  the 
governor,  attorney  general,  and  secretary  of 
state  adopting  a  resolution,  as  was  done 
in  this  case,  that  they  will  approve  only 
the  one  named  investment.  This  being  true, 
and  the  treasurer  being  bound  thereby,  how 
is  he  to  present  to  them  more  advantageous 
sonrcet  of  investment?  Again,  no  one  of 
the  three  is  under  bond,  and  this  construc- 
tion relieves  the  only  bonded  official  from 
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liability,  so  long  as  he  follows  the  direction 
given  him. 

Before  mandamus  will  lie,  it  must  be 
determined  that  the  investment  of  school 
moneys  by  the  state  treasurer  requires  the 
exercise  of  no  judgment  or  discretion  on  his 
part. 

"The  only  acts  to  which  the  power  of  the 
courts  by  mandamus  extends  are  such  as 
are  purely  ministerial,  and  with  regard  to 
which  nothing  like  judgment  or  discretion 
in  the  performance  of  his  duties  is  left 
to  the  officer;  but  .  .  .  wherever  the 
right  of  judgment  or  decision  exists  in 
him,  it  is  he,  and  not  the  courts,  who  can 
reguUte  its  exercise."  United  States  ex 
rel.  Goodrich  v.  Guthrie,  17  How.  284,  15 
L.  ed.  102. 

An  added  reason  might  be  given  for  the 
above  conclusion  that  the  governor,  secre- 
tary of  state,  and  attorney  general  have 
not  the  right  to  direct  in  advance  the  action 
of  the  state  treasurer  relative  to  the  in- 
vestment of  the  school  fund.  The  fund  is 
by  law  committed  to  the  care  and  custody 
of  the  treasurer.  While  now  the  money  in 
his  hands  is  only  slightly  in  excess  of 
$100,000,  eventually  it  will  amount  to  mil- 
lions. He  is  the  only  official  who  keeps 
a  daily  check  on  this  money,  and  knows 
the  amount  of  the  same.  When  received, 
it  is  by  him,  and  he  is  not  required  by 
law  to  account  to  either  of  the  three  offi- 
cials. Suppose,  for  instance,  that  the  res- 
olution adopted  by  the  board  be  treated  as 
sufficient  authority  for  him  to  invest  the 
school  funds  in  the  state  highway  bonds. 
The  other  officials  are  occupied  with  a  mul- 
tiplicity of  duties  which  necessarily  occupy 
much  of  their  time.  They  do  not  keep 
m  touch  with  the  amount  of  money  on 
hand  belonging  to  this  fund,  and  might 
assume  that  a  small  amount  is  being  in- 
vested by  the  treasurer  in  the  channel 
authorized.  In  the  meantime,  millions  of 
dollars  come  into  the  treasurer's  hands, 
which  he,  acting  under  the  authority  con- 
ferred by  the  three  officials,  and  as  required 
by  their  resolution,  invests  in  the  named 
securities,  when  it  might  never  have  been 
the  intention  of  the  three  officials  to  author** 
ize  such  an  amount  to  be  invested.  Such 
was  never  the  intention.  Upon  the  treas- 
urer was  placed  the  responsibility  of  keep- 
ing the  fund  invested,  and  for  so  doing  he 
would  be  held  responsible  under  his  bond, 
which  he  is  required  to  execute  as  a  guar- 
anty of  his  conduct  in  that  regard.  He  is 
the  custodian  of  the  fund  and  at  all  times 
is  fully  informed  as  to  the  daily  receipts. 
He  dare  not  permit  it  to  lie  idle  without 
investment,  and  must  present  to  the  officials 
named  a  proposition  to  invest  it  so  often 
and  as  soon  as  he  has  on  hand  an  amount 
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justifying  invefltment.  The  board  should 
have  at  the  time  each  InveBt^ent  is  pro- 
posed an  opportunity  of  passing  upon  the 
advisability  of  the  proposed  investment. 
The  bond  market,  as  is  well  known,  is 
subject  to  fluctuation.  Each  proposed  pur- 
chase of  bonds,  were  an  individual  buying, 
would  be  governed  as  to  price  by  the  market 
value  of  such  a  security.  Should  we,  by  a 
strained  construction,  hold  that  the  three 
ofBcials,  by  a  resolution,  may  authorize 
the  treasurer  to  act  for  an  indefinite  time 
in  the  purchase  of  securities,  regardless  of 
changing  conditions  of  the  market?  Such, 
I  believe  to  be  foreign  to  the  purpose  of 
Congress  and  the  Constitutional  Convention. 

Again,  the  resolution  adopted  by  the 
three  officials,  and  upon  which  this  action 
of  mandamus  is  predicated,  reads  as  fol- 
lows: "Resolved,  that  all  of  the  bids  re- 
ceived from  the  various  banks  for  deposits 
of  the  permanent  school  fund  be  rejected 
for  the  purpose  of  investing  said  funds  in 
the  state  highway  bonds,  the  difference  in 
the  rate  of  interest  received,  which  would 
be  about  4  cents  per  annum  per  capita 
of  school  children  as  shown  by  the  last 
enrolment,  being  so  small  as  to  be  more 
than  offset  by  the  benefits  to  be  derived 
from  the  construction  of  highwa3's  to  the 
schools  themselves  as  well  as  to  all  other 
interests,"  which  may  be  considered  as  sup- 
plemented by  the  following  extract  from  a 
letter  sent  by  the  three  officials  to  the 
state  treasurer:  "Therefore  we  now  say 
to  you  that,  under  existing  circumstances, 
we  approve  of  the  investment  of  this  fund 
in  the  state  highway  bonds,  and  that  we 
will  not  approve  of  its  investment  in  any 
other  securities  at  this  time." 

If  mandamus  will,  lie,  it  must  be  that 
the  treasurer  has  no  discretion  in  the  mat- 
ter of  the  investment,  and  must  blindly 
follow  the  direction  contained  in  the  above 
resolution.  That  is,  he  must  invest  these 
funds  in  the  state  highway  bonds,  regard- 
less of  the  price  which  he  might  be  com- 
pelled to  pay  for  the  same.  Suppose,  for 
instance,  that  he  should  purchase  these 
bonds  at  a  premium  of  25  cents  on  the  dol- 
lar, could  he  justify  under  the  above  reso- 
lution or  direction?  Again,  is  the  above 
direction  sufficient  warrant  for  his  action, 
should  he  buy  the  bonds,  and  would  he  not 
be  required  to  report  to  the  three  officials 
the  price  which  he  paid  for  the  bonds? 
If  it  is  not  sufficient  warrant  for  his  so 
acting,  clearly  mandamus  would  not  lie 
to  compel  him  to  act. 

The  question  is  as  to  who,  the  state  treas- 
urer on  the  one  hand,  or  the  governor,  sec- 
retary of  state,  and  attorney  general  on 
the  other,  has  the  right  to  determine  the 
particular  form  of  investment  in  which  these 
60  L.R.A.(N.S.) 


funds  shall  be  placed.  It  seems  to  me  that 
the  answer  is  plain  that  neither  has  the 
right>  but  the  form  of  investment  must  be 
concurred  in  by  the  four  officials  named, 
and  any  one  of  the  four  has  the  power  to 
prevent  any  particular  form  of  investment. 
I  concur  in  the  denial  of  the  writ. 


NORTH  GAROIilNA  SUPRKBOC 
COURT. 

EUGENE  S.  KNIGHT,  Appt, 

V. 

GERTRUDE  S.  FOSTER. 

(163  N.  C.  329,  70  S.  E.  614.) 

Landlord  and  tenant  —  letting:  premises 
in  condition  forbidden  by  ordinance 
—liability  for  injury. 
One  who  lets  property  with  a  gate  swing- 
ing  across   the  sidewalk,   contrary   to    the 
provisions  of  an  ordinance,  is  liable  for  in- 
jury  to   a   pedestrian   who  comes    in    con- 
tact   with    the   gate    when    attempting^    to 
pass  the  property  on  a  dark  night. 

(October  22,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Hanover 
County  granting  a  motion  for  nonsuit  in 
an  action  brought*  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mcssri).  Ricand  &  Jones  for  appellant. 

Messrs.  Kellnni  St  Ijonghlin  and  Jolin 
D.  Bellamy  &  Son  for  appellee. 

Note,  —  Liability  of  landlord  to  tHird 
person  for  condition  of  premises  m 
possession  of  tenant. 

I.  In  general,  287. 
II.  General  rule  as  to  nuisances,  288. 

III.  General  rules  as  to  negligence. 

a.  Landlord's  negligence,  289. 

b.  Tenant!s  negligence,  290. 

IV.  Injuries  or  damages  caused  partly  bj 

nuisance   on    premises   when    leased, 

and    partly    by    tenant's    negligence^ 

291. 

V.  Injuries  or  damages  caused  otherwise 

than  by  defects  or  lack  of  repair. 

a.  Use  of  property,  292. 

b.  Nuisance  not  connected  with  use,. 

293. 
VI.  Injuries  or  damages  caused  by  defect 
in  property  or  lack  of  repair. 

a.  In  general,  293. 

b.  Property  defective  or  out  of  repair 

when  demised,  293. 
e.  Defect  created  or  developed   after 
demise,  295. 

The  scope  of  this  note  does  not  include 
the  substantive  question  as  to  the  right  of 
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Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  ia  an  action  for  damages  sustained 
by  coining  in  contact  with  a  gate  opening 
upon  the  sidewalk  in  front  of  certain  prem- 
ises in  Wilmington  owned  by  the  defendant, 
which  gate,  the  plaintiff  alleges,  had  been 
left  open  and  so  long  neglected,  without 
any  fastenings,  that  it  had  become  perma- 
nently fixed  in  the  sand  on  the  sidewalk, 
and  settled  at  the  angle  at  which  it  stood 
Angust  29,  1911,  when  the  plaintiff,  right- 
fully using  said  sidewalk,  in  which  the 
gate  had  become  embedded,  and  in  igno- 
rance of  the  danger,  ran  into  said  gate  on 
a  dark  and  rainy  night,  there  being  no 
light  on  the  street,  and  sustained  the  in*  | 
jaries  complained  of.     The  defendant  de-^ 


murred  to  the  eridence,  upon  the  ground 
that  the  tenant,  and  not  the  owner,  was 
liable,  if  any  liability  existed,  and  moved 
for  nonsuit.     This  motion  was  allowed. 

There  was  evidence  that  the  tenant  was 
a  monthly  tenant,  had  rented  the  premises 
for  seven  years,  and  had  repeatedly  com- 
plained to  the  owner's  agent  of  the  im- 
paired condition  of  the  premises,  but  tliat 
the  repairs  promised  him  had  not  been 
made. 

1  Jaggard,  Torts,  223,  thus  sums  up  the 
law:  "Normally  the  occupant,  and  not  the 
owner  or  landlord,  is  liable  to  third  per- 
sons for  injuries  caused  by  the  failure  to 
keep  the  premises  in  repair.  The  liability 
may,  however,  be  extended  to  the  landlonl 
or  owner  (a)  when  he  contracts  to  repair; 


action  in  general,  but  assumes  that  the 
facts  are  such  that  someone  is  liable.  Ac- 
tions against  the  tenant  alone  are  excluded, 
since  his  liability  is  not  dependent  upon 
the  question  of  the  landlord's  liability.  Ac- 
tions against  the  landlord  by  the  tenant, 
his  family,  guests,  patrons,  patrons  of  pub- 
lic or  semi-public  functions  upon  the  prem- 
ises, and  by  any  other  person  affected  in 
the  remotest  degree  by  his  relation  to  the 
tenant,  are  excluded.  In  practically  all 
of  the  cases  cited  herein,  therefore,  the  in- 
jury occurred  not  on  the  leased  premises, 
but  to  persons  or  property  on  adjoining 
premises  or  on  public  highways. 

As  to  liability  to  tenant  or  his  guests, 
w*  notes  to  Hines  v.  Willcox,  34  L.R.A. 
824;  Walsh  v.  Schmidt,  34  L.R.A.(N.S.) 
798;  Bailey  v.  Kelly,  39  L.R.A.(N.S.)  378; 
and  Mesher  v.  Osborne,  48  L.R.A.(N.S.) 
917. 

As  to  liability  to  persons  attending  pub- 
lic functions  or  quasi  public  functions  on 
the  leased  premises,  see  note  to  Colorado 
Mortg.  &  Invest.  Co.  v.  Giacomini,  —  L.R.A. 
(N.S.)  — % 

/.  In  general. 

Actions  by  third  persons  against  a  land- 
lord for  injuries  or  damages  caused  by  the 
condition  of  the  leased  premises  may  be 
maintained  upon  the  theory  of  a  nuisance, 
or  on  the  theory  of  negligence,  depending 
upon  the  facts  of  the  particular  case.  The 
facts  which  will  support  an  action  upon  one 
theory  may  or  may  not  support  an  action 
based  upon  the  other  theory.  And  it  has 
been  held  that  a  judgment  for  the  plaintiff 
in  an  action  tried  and  submitted  to  the 
jury  upon  one  of  the  two  theories  cannot 
be  sustained  upon  appeal  on  the  ground  that 
the  facts  would  sustain  the  case  if  based 
upon  the  other  theory,  that  is,  the  case 
must  stand  or  fall  upon  the  theory  upon 
which  it  was  tried.  Martin  v.  Pettit  (Was- 
wn  V.  Pettit)  117  N.  Y.  118,  6  L.R.A.  794, 
22  N.  E.  666;  Uggla  v.  Brokaw,  117  App. 
Div.  586,  102  N.  Y.  Supp.  857;  Opper  v. 
Davega,  116  App.  Div.  268,  101  N.  Y.  Supp. 
621;  Di  Marco  v.  Isaac,  74  Misc.  459,  132 
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N.  Y.  Supp.  363;  Matthews  v.  New  York,^ 
78  App.  Div.  422,  80  N.  Y.  Supp.  360. 

Other  courts  outside  of  New  York  do  not 
seem  to  have  drawn  such  a  clear  and  deci- 
sive distinction  between  the  two  classes  of 
cases,  yet  they  evidently  act  upon  the  dis- 
tinction when  selecting  the  principles  upon 
which  particular  cases  are  to  be  decided. 
As  is  indicated  by  the  holding  in  the  New 
York  cases  cited  supra,  the  two  classes  of 
cases  may  overlap,  that  is,  practically  alt 
nuisances  have  an  element  of  negligence  in 
them,  and  a  negligence  case  may  rise  to  th& 
point  where  the  thing  complained  of  may 
be  a  nuisance.  It  will  be  observed  that  the 
court  in  Knight  v.  Fosteb,  without  point- 
ing out  the  distinction  between  the  two 
classes  of  cases,  holds  that  the  landlord 
would  be  liable  upon  either  theory  under 
the  particular  facts  involved,  i.  e.,  he  was 
liable  for  negligence  in  not  making  the 
promised  repairs,  and  he  was  liable  for  hav- 
ing leased  the  premises  with  a  nuisance 
upon  them,  intending  it  to  be  continued. 

Premises  may  be  a  nuisance  either  in- 
herently or  because  of  the  use  made  of 
them,  or  they  may  become  so  for  lack  of 
repair.  The  theory  upon  which  the  land- 
lord is  held  to  be  liable  where  the  premises 
are  leased  with  a  nuisance  is  that  he  created 
the  nuisance,  and  will  be  presumed  to  have 
intended  the  continuance  thereof,  or  that 
he  acquired  title  with  an  existing  nuisance 
and  knowingly  leased  them  in  that  condi- 
tion. In  either  case  the  act  of  leasing  with 
the  nuisance  is  held  to  raise  the  presump- 
tion that  he  intended  the  nuisance  to  be 
continued.  Courts  are  in  harmony  upon 
this  as  an  abstract  proposition,  but  they 
are  not  in  complete  harmony  as  to  what 
facts  or  circumstances  will  overcome  the 
presumption  of  intended  continuance  of  the 
nuisance.  For  example,  it  will  be  seen 
infra,  that  a  few  courts  have  held  that  even 
where  the  nuisance  exists  before  the  leas- 
ing, the  landlord  will  not  be  liable  for  an 
injury  to  a  third  person  subsequently 
caused  thereby,  if  the  lease  contains  a  cove- 
nant that  the  tenant  shall  repair,  covering 
the  defect  that  caused  the  injury,  while  tho 
great  majority  of  American  courts  have  re- 
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(b)  where  he  knowingly  demises  the  prem- 
ises in  a  ruinous  condition  or  in  a  state  of 
nuisance;  (c)  where  he  authorizes  a 
wrong."  To  the  same  effect,  5  Dill.  Mun. 
Corp.  5th  ed.  3028  et  seq. 

There  was  evidence  from  the  tenant  that 
the  owner  in  this  case  contracted  to  do  the 
repairing,  and  had  promised  time  and 
again  to  repair  the  gate.  There  was  evi- 
dence, also,  that  the  owner  knew  of  the  ru* 
inous  condition  of  the  premises,  and  that 
the  gate  had  been  in  this  condition  for 
four  or  five  months,  and  one  of  the  witness- 
es testified  that  it  had  been  in  that  con- 
dition for  three  years.  We  have  found  no 
case  in  which  the  landlord  has  been  held 
not  liable  to  a  third  person  for  an  injury 
resulting   from   a   street   obstruction   or   a 


defect  known  to  the  landlord  to  exist  at 
the  time  of  the  renting,  and  permitted  by 
him  to  continue. 

It  was  in  evidence  that  the  ordinance  of 
the  city  (§40)  adopted  in  1902,  and  which 
is  still  in  force,  provides:  '"It  shall  be 
unlawful  for  any  person  to  have  on  their 
premises  a  gate  so  constructed  as  to  swing 
out  on  the  sidewalk  of  any  street  or  alley 
of  the  city  of  Wilmington,  when  open.*' 
This  gate  swung  outward,  and  was  in  that 
condition  when  the  premises  were  first  rent- 
ed to  the  present  occupant  seven  years  ago, 
which  was  at  a  date  subsequent  to  the  adop- 
tion of  the  ordinance.  The  liability  for 
any  injury  resulting  therefrom  is  necessa- 
rily upon  the  owner,  under  the  second  sub- 
'  head  above  quoted  from  Jaggard.     Even  if 


fused  to  follow  that  rule,  in  Cerchione  v. 
Hunnewell,  post,  300,  it  was  directly  held 
that  such  covenant  overcomes  the  presump- 
tion that  a  continuance  of  the  nuisance  was 
intended. 

Cases  decided  upon  the  negligence  theory 
are  based  upon  tne  general  principles  of 
negligence,  hence,  it  is  necessary  that  the 
plaintiff  prove  negligence  upon  the  part  of 
the  landlord,  causing  the  injury  or  dam- 
age, such  as  neglecting  to  repair  when  he 
had  covenanted  to  do  so,  or  to  repair  a 
part  over  which  he  has  retained  control, 
etc.  Where  the  landlord  has  expressly 
covenanted  to  make  the  repairs,  the  lack 
of  which  caused  the  injury,  he  is  held 
liable, — sometimes  on  the  principle  of  avoid- 
ing circuity  of  action,  the  tenant  being  pri- 
marily liable  with  right  of  action  over. 
See  III.  a,  infra. 

Generally,  however,  the  courts  have  not 
gone  back  to  these  general  principles  in 
their  discussions,  but  have  merely  estab- 
lished general  rules  that  can  be  completely 
harmonized  therewith,  for  guides  in  the  de-. 
cision  of  particular  classes  of  cases.  Such 
rules  are  much  like  maxims  in  equity,  in 
that  the  facts  in  each  particular  case  must 
determine  which  rule  is  applicable. 

In  this  note  the  cases  within  its  scope 
&re  classified  with  reference  to  the  rule 
which  the  court  applied  in  deciding  each 
particular  case,  without  any  attempt  to 
state  the  facts  involved,  or  to  comment  upon 
the  application  of  the  different  rules  to  a 
particular  set  of  facts.  Courts  do  not 
differ  to  any  material  extent  upon  the 
floundness  of  these  general  rules,  but  there 
is  considerable  lack  of  harmony  in  their 
application.  Therefore,  the  particular  facts 
involved  in  most  of  the  cases  cited  herein 
are  set  out  in  other  notes  following  this 
one,  such  notes  serving  to  show  the  manner 
in  which  the  rules  herein  stated  have  been 
applied  to  particular  facts. 

For  concrete  examples  as  to  landlord's 
liability  in  cases  involving  what  are  com- 
monly called  nuisances,  see  note  to  Miller 
V.  Fisher,  post,  295;  ice,  snow,  or  other  ob- 
struction upon  the  sidewalk,  see  note  to 
Cerchione  v.  Hunnewell,  post,  300;  coal 
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holes,  area  ways,  or  other  excavations  un- 
der or  near  sidewalk,  see  McLaughlin  v. 
Kelly,  post,  305 ;  and  things  falling,  see  note 
to  Brewer  v.  Farnam,  post,  312. 

Also  see  note  to  Mylander  v.  Beimschla, 
5  L.R.A.(N.S.)  316,  on  landlord's  Uability 
for  injury  to  adjoining  property  from  cause 
arising  during  tenancy. 

The  one  basic  principle,  t.  e.,  that  posses- 
sion and  control,  and  not  title,  determine 
the  liability  if  no  other  elements  enter,  is 
elementary  law.    Taylor,  Land.  &  T.  §  175. 

//.  General  rule  as  to  nuisances, 

Aa  to  whether  covenants  in  a  lease  are 
competent  evidence  for  the  purpose  of  de- 
termining the  intention  of  the  landlord  as 
to  continuance  of  the  nuisance  in  this  class 
of  cases,  see  discussion  of  Cerchione  v. 
Hunnewell,  VI.  b,  infra. 

Where,  at  the  time  they  are  leased,  the 
premises  are  or  contain  a  nuisance,  or  an 
incipient  nuisance  which  becomes  active  by 
the  tenant's  ordinary  use  of  the  premises, 
the  landlord  is  liable  to  third  persons  in- 
jured as  a  natural  consequence  thereof. 
Nuisance. — ^Bailey  v.  Dunaway,  8  Ga.  App. 
713,  70  S.  E.  141;  Haggart  v.  Stehlin,  137 
Ind.  43,  22  L.R.A.  577,  35  N.  E.  997 ;  Mem- 
phis V.  Miller,  78  Mo.  App..  67;  Gordon  v. 
Peltzer,  56  Mo.  App.  599;  Fish  v.  Dodge, 
4  Denio,  311,  47  Am.  Dec.  254;  Pickard  v. 
Collins,  23  Barb.  444;  McGrath  v.  Walker, 
64  Hun,  179,  18  N.  Y.  Supp.  dl5.  And  the 
cases  cited  under  V.  b,  and  those  cited  un- 
der VI.  b,  infra,  are  ruled  by  this  prin- 
ciple. Incipient  nuisances. — Grady  v.  Wols- 
her,  46  Ala.  381,  7  Am.  Rep.  593;  House  v. 
Metcalf ,  27  Conn.  631 ;  Helwig  v.  Jordan,  53 
Ind.  21,  21  Am.  Rep.  189 ;  Miller  v.  Fisher, 
post,  295:  Metropolitan  Sav.  Bank  v.  Man  ion. 
87  Md.  68,  39  Atl.  90;  Beck  v.  Hanline 
Bros.  —  Md.  — ,  89  Atl.  377;  Maloney  v. 
Hayes,  206  Mass.  1,  28  L.R.A.(N.S.)  200, 
91  N.  E.  911,  3  N.  C.  C.  A.  137;  Marston 
V.  Phipps,  209  Mass.  552,  95  N.  E.  954; 
Jackman  v.  Arlington  Mills,  137  Mass. 
277;  Isham  v.  Broderick,  89  Minn.  397,  95 
N.  W.  224,  14  Am.  Neg.  Rep.  112;  Hudson 
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the  ordinance  had  been  passed  subsequent 
to  making  this  lease,  this  was  a  change,  and 
not  a  repair,  and  hence  the  duty  of  mak- 
ing it  devolTed  npon  the  owner,  and  not 
npon  the  tenant.  In  1*  Taylor,  Landlord 
and  Tenant,  §  175,  it  is  said :  "Where  in- 
juries result  to  a  third  person  from  the 
faulty  or  defective  construction  of  the 
premises,  or  from  their  ruinous  condition 
at  the  time  of  the  demise,  or  because  they 
then  contain  a  nuisance,  even  if  this  onlv 
hecomes  active  by  the  tenant's  ordinary 
use  of  the  premises,  the  landlord  is  still 
liable,  notwithstanding  the  lease," — citing 
authorities. 

Besides,  speaking  only  for  myself,  in  the 
county  of  New  Hanover  the  "no  fence"  law 
has  been  in  force  for  thirteen  years,  and 


in  the  city  of  Wilmington  cattle  and  stock 
have  been  forbidden  to  run  at  large  for  a 
longer  period  than  that.  The  retention  of 
a  fence  and  gate  was  therefore  entirely  un- 
necessary as  a  matter  of  law,  which  is 
further  demonstrated  as  a  matter  of  fact, 
also,  because  this  gate  had  been  perma- 
nently left  open  for  months  and  years.  If, 
notwithstanding  the  owner  wished  to  keep 
up  an  unnecessary  fence  and  gate,  the  lia- 
bility for  any  injury  resulting  from  its 
negligent  condition  is  upon  him,  and  not 
upon  the  tenant,  who  had  no  authority  to 
remove  them.  He  says  he  could  have  re- 
moved the  fence  and  gate;  but  the  owner's 
agent  kept  promising  to  fix  them.  There 
is  evidence  that  in  that  quarter  these  now 
useless  gates  are  in  a  ruinous  condition. 


County  v.  Woodcliff  Land  Improv.  Co.  74 
N.  J.  L.  355,  66  Atl.  844 ;  Holroyd  v.  Sheri- 
dan, 53  App.  Div.  14,  65  N.  Y.  Supp.  442, 
appeal  dismissed  in  166  N.  Y.  634,  60  N. 
E.  1112;  Fleischner  v.  Citizens's  Real  Es- 
tate &  Invest.  Co.  25  Or.  119,  31  Pac.  174; 
Fow  ▼.  Roberts,  108  Pa.  489;  Brown  v. 
White,  202  Pa.  297,  68  L.R.A.  321,  61  Atl. 
962:  LouisTille  &  N.  Terminal  Co.  v.  Jacobs, 
109  Tenn.  727,  61  L.R.A.  188,  72  S.  W.  964; 
Kennedy  v.  Garrard,  —  Tex.  Civ.  App.  — , 
156  S.  W.  670;  Pickens  v.  Coal  River  Boom 
ft  Timber  Co.  61  W.  Va.  445,  90  Am.  St. 
Rep.  819,  41  S.  E.  400,  second  appeal  in 
58  W.  Va.  11 ,  50  S.  E.  872,  6  Ann.  Cas.  285. 
Most  of  the  cases  here  cited  are  again 
eited  under  V.  a,  infra,  since  an  incipient 
nuisance  usually  becomes  active  by  use  of 
the  premises. 

III.  Cfeneral  rules  as  to  negligence. 

m.  Landlord's  negligence. 

As  affected  by  landlord's  covenant  to  re- 
pair, or  assumption  of  that  duty. 

Where  the  landlord  has  covenanted  to  re- 
pair, and  the  injury  is  the  natural  conse- 
quence of  a  nuisance  or  dangerous  condition 
due  to  lack  of  repairs,  or  repairs  made  in  a 
negligent  way,  the  landlord  is  liable  on 
the  ti^eory  that  circuity  of  action  is  avoid- 
ed, the  tenant  being  liable  primarily  with 
right  of  action  over.  Boyce  v.  Tallerman, 
183  ni.  115,  65  N.  E.  703,  affirming  83 
IlL  App.  675;  Boyce  v.  Snow,  187  IlL  181, 
58  N.  £.  403,  affirming  88  111.  App.  402; 
Milford  y.  Holbrook,  9  Allen,  17,  85  Am. 
Dec  735;  Lowell  v.  Spaulding,  4  Cosh. 
277,  50  Am.  Dee.  775. 

Other  courts  have  reached  the  same  re- 
raits  by  holding  that  such  covenant  gives 
the  landlord  control  of  the  premises.  This 
theory  does  not  seem  to  be  inconsistent  with 
the  other  one,  but  appears  to  be  largely  due 
to  surrounding  conditions  which  differen- 
tiate these  cases  from  the  others.  It  is 
»ea  that  the  courts  of  the  same  state  may 
adopt  either  theory,  which  fact  strengthens 
the  belief  that  the  two  theories  are  not  in- 
50  LJLA.(NJS.) 


consistent.  Smith  v.  Preston,  104  Me.  166. 
71  Atl.  653;  Canandaigua  v.  Foster,  166 
N.  Y.  364,  41  L.H.A.  554,  66  Am.  St.  Rep. 
575,  50  N.  E.  971,  4  Am.  Neg.  Rep.  441; 
Marston  v.  Phipps,  209  Mass.  662,  96  N. 
£.  964. 

And  it  has  been  held  that  where  the  de- 
fective structure  was  erected  under  regula- 
tion of  a  city  ordinance,  such  covenant  with 
the  tenant  was  in  substance  a  covenant  with 
the  public,  of  which  one  injured  upon  the 
street  could  avail  himself.  Jessen  v. 
Sweigert,  66  Cal.  182,  4  Pac.  1188. 

And  in  some  cases  the  landlord  has  been 
held  liable  without  discussion  of  the  theory. 
Byne  v.  Americus,  6  Ga.  App.  48,  64  S.  E. 
285;  Reinhardt  v.  Holmes,  143  Mo.  App. 
212,  127  S.  W.  611;  Benson  v.  Suarez,  43 
Barb.  408;  Zelzer  v.  Cook,  62  Misc.  471, 
116  N.  Y.  Supp.  173. 

If  the  defect  did  not  exist  when  the  prem- 
ises were  leased,  but  they  became  defective 
afterward,  and  the  landlord  authorized  and 
directed  the  tenant  to  repair  it,  who  did  so 
in  a  negligent  manner,  and  an  injury  to 
a  third  person  resulted  from  the  defect,  the 
landlord  is  liable.  Byne  v.  Americus,  6 
Ga.  App.  48,  64  S.  E.  285. 

And  if,  after  an  accident  rendering  the 
premises  dangerous,  the'  landlord  assumes 
the  duty  of  putting  the  property  in  a  safe 
condition,  but  fails  to  do  so,  he  is  liable  to 
a  third  person  for  damages  caused  by  his 
neglect,  although  there  is  a  covenant  by  tho 
tenant  to  repair.  Reinhardt  v.  Holmes,  143 
Mo.  App.  212,  127  S.  W.  611;  Beck  v.  Han- 
line  Bros.  —  Md.  — ,  89  AtL  377. 

And  if  he  voluntarily  assumes  to  repair 
the  defective  parts,  although  it  is  the  duty 
of  the  tenant  to  do  soi,  he  is  liable  on  the 
theory  of  negligence  if  he  leaves  the  part 
in  a  defective  condition  by  his  repairs.  Zel- 
zer V.  Cook,  62  Misc.  471,  115  N.  Y.  Supp. 
173;  Canandaigua  v.  Foster,  156  N.  Y.  354, 
41  L.R.A.  554,  66  Am.  St.  Rep.  675,  50 
N.  E.  971,  4  Am.  Neg.  Rep.  441. 

And  the  landlord  is  liable  if  he  had  as- 
sumed the  duty  of  making  and  keeping 
the  part  that  caused  the  injury  in  repair. 
Jesser  v.  Sweigert,  66  Cal.  182,  4  Pac.  1188; 
Miller  v.  Fisher,  post,  295;  MaratOtt  v. 
19 
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sagging  and  hanging  over  the  sidewalk. 
If  this  action  shall  call  attention  to  this 
state  of  things  and  secure  their  removal,  it 
may  prevent  similar  injuries,  and  prove  a 
public  benefit. 

Biggs  ▼.  Ferrell,  34  N.  C.  (12  Ired.  L.) 
1,  relied  on  by  defendant,  merely  holds 
that  the  owner  of  a  ferry  is  not  liable  for 
damages  caused  by  the  mismanagement  of 
the  lessee  in  operation  of  the  ferry,  and 
is  obviously  not  in  point.  While  the  au- 
thorities are  not  entirely  in  accord,  the 
consensus  seems  to  be  that,  where  an  ob- 
struction or  defect  in  the  abutting  property 
is  created  and  continued  by  the  tenant, 
without  the  knowledge  or  sanction  of  the 
landlord,  during  the  term  of  tenancy,  then 
the   liability   rests  with   the   tenant;    but, 


where  dilapidated  premises  are  leased  in 
a  ruinous  condition,  known  to  the  land- 
lord, and  such  condition  causes  the  use  of 
public  highways  and  thoroughfares  in  popu- 
lous cities  to  become  unsafe  and  insecure, 
and  the  landlord  knows  of  the  conditions, 
and  suffers  them  to  continue,  both  the  land- 
lord and  tenant  are  tort  feasors,  and  may 
be  sued  jointly  or  severally.  Ahern  ▼. 
Steele,  115  N.  Y.  203,  5  L.R.A.  449,  12  Am. 
St.  Rep.  778,  22  N.  E.  193,  is  an  instructive 
case,  in  which  the  authorities  as  to  the  lia- 
bility of  landlord  and  tenant  to  third  parties 
are  collected  and  differentiated.  It  is  there 
held,  citing  Woods,  Landlord  and  Tenant, 
230:  ''If  a  nuisance  existed  upon  the 
premises  at  the  time  of  the  demise,  the 
landlord  as  well  as  the  tenant  is  liable  for 


Phipps,  209  Mass.  552,  95  N.  E.  054;  Zel- 
zer  V.  Cook,  supra. 

Or  if  he  approved  of  the  construction  of 
a  dangerous  structure,  furnishing  part  of 
the  material,  he  is  liable,  even  though  the 
tenant  furnished  part  of  the  material  and 
paid  the  contractor.  Riley  v.  Simpson,  83 
Cal.  217,  7  L.R.A.  022,  23  Pac.  293. 

And  if  the  landlord  consents  to  the  estab- 
lishment or  creation  of  the  nuisance  by  the 
tenant,  he  will  be  liable  to  a  third  person 
for  injury  occasioned  thereby.  Kalis  v. 
Shattuck,  69  Cal.  593,  58  Am.  Rep.  568, 
11  Pac.  346  (holding  was  not  necessary  to 
the  decision) ;  Riley  v.  Simpson,  supra  (the 
landlord  had  furnished  the  lumber) ;  Grogan 
V.  Broadway  Foundry  Co.  87  Mo.  321. 

But  where  the  tenant  had  covenanted  to 
make  repairs,  and  the  landlord  told  him  to 
make  a  certain  repair  and  he  would  pay  for 
it,  not  giving  anv  directions  as  to  how  it 
was  to  be  done,  the  landlord  was  not  liable 
for  damage  to  an  adjoining  owner  that  oc- 
curred because  of  the  negligent  way  in 
which  the  repair  was  being  made  by  the 
tenant.     Murray  v.  Richards,  1  Allen,  414. 

As  affected  by  landlord's  retaining  control 

of  parts. 

Where  the  landlord  retains  control  of 
part  of  the  premises,  and  the  injury  is 
caused  b^  a  defect  in  such  part,  the  land- 
lord is  liable. 

Mass. — Brewer  v.  Famam,  post,  312; 
Marston  v.  Phipps,  209  Mass.  552,  95  N. 
E.  954;  Kirby  v.  Boylston  Market  Asso.  14 
Gray,  249,  74  Am.  Dec.  682:  Milford  v. 
Holbrook,  9  Allen,  17,  85  Am.  Dec.  735; 
Shipley  v.  Fifty  Associates,  101  Mass.  251, 
3  Am.  Rep.  346;  Gilland  v.  Maynes,  — 
Mass.  — ,  104  N.  E.  655. 

N.  Y. — ^Anderson  v.  Caulfield,  60  App. 
Div.  660,  69  N.  Y.  Supp.  1027;  Sturmwald 
V.  Schreiber,  69  App.  Div.  476,  74  N.  Y. 
Supp.  995;  Jennings  v.  Van  Schaick,  108 
N.  Y.  530,  2  Am.  St.  Rep.  459,  15  N.  E. 
424;  Gelof  v.  Morgenroth,  130  App.  Div. 
17,  114  N.  Y.  Supp.  293. 

Tex.— O'Connor  v.  Andrews,  81  Tex.  28, 
16  S.  W.  628. 
50  L.R.A.(N.S.) 


Where  the  landlord  reserves  the  right  to 
enter  and  make  repairs,  and  reserves  part  of 
the  building,  he  may  be  liable  if  his  neglect 
to  repair  a  part  of  the  portion  leased 
causes  the  injury.  Gelof  v.  Morgenroth, 
130   App.   Div.   17,   114   N.   Y.   Supp.   293. 

And  where  the  landlord  has  retained 
control  of  part  of  the  premises,  not,  how- 
ever, the  part  causing  the  injury,  that  part 
going  to  the  tenant  by  implication  because 
useful  only  to  the  part  leased,  and  there 
is  no  covenant  to  repair,  the  landlord  is 
liable  if  he  constructed  in  the  public  side- 
walk the  part  causing  the  injury,  and  the 
injury  results  from  a  lack  of  repairs.  Can- 
andaigua  v.  Foster,  156  N.  Y.  354,  41 
L.R.A.  564,  66  Am.  St.  Rep.  575,  50  N.  E. 
971,  4  Am.  Neg.  Rep.  441. 

A  landlord  who  takes  possession  before 
the  expiration  of  the  term  of  the  tenant's 
lease  is  liable  to  third  persons  injured  by 
reason  of  the  defective  condition  of  the 
premises,  even  though  the  defect  develops 
during  the  tenancy,  if  the  injury  occurs 
after  the  landlord  has  taken  possession. 
Brown  v.  Weaver,  1  Sadler  (Pa.)  458,  5 
Atl.  32. 

h.  Tenant' 9  negligence. 

Since  the  creation  of  the  relation  of 
landlord  and  tenant,  in  the  abeence  of 
stipulations  to  the  contrary,  imposes  upon 
the  latter  certain  duties  in  connection  with 
the  use  of  the  property,  such  as  keep- 
ing the  sidewalk  clear  of  snow  and  ice,  etc., 
the  former  is  not-  liable  to  third  persons 
who  are  injured  by  their  nonperformance, 
or  the  negligent  way  in  which  they  are 
performed. 

Colo. — Cannon  City  k  C.  C.  R.  Co.  v. 
Oxtoby,  45  Colo.  214,  100  Pac.  1127. 

Ga.-— Gardner  v.  Rhodes,  114  Ga.  929, 
57  L.R.A.  749,  41  S.  E.  63.  The  court's 
ruling  places  this  case  among  those  where 
the  injury  was  diie  wholly  to  tenant's 
negligence,  but  the  facts  would  place  it 
under  IV.  infra,  where  it  is  again  cited. 

Me. — Lee  v.  McLaughlin,  86  Me.  410, 
26  L.R.A.  197,  30  Atl.  65.      ' 

Md. — ^Miller  v.  Fisher,  post,  295. 


KNIGHT  V.  FOSTER. 


291 


tbe  damages  resulting  therefrom."  The 
ordinance  prohibiting  gates  from  swinging 
outward  was  held  reasonable  and  within 
the  domain  of  municipal  regulations. 
Roeedale  t.  Banner,  157  Ind.  390,  61  N. 
E.  792.  Under  Revisal,  3702,  the  violation 
of  a  city  ordinance  is  a  misdemeanor. 

A  continual  violation  of  a  valid  ordi- 
nance is  a  nuisance. 

We  need  not  consider  the  exceptions  to 
evidence,  because  they  may  not  arise  upon 
another  trial. 

The  judgment  of  nonsuit  is  reversed. 

Walker,  J.,  concurring: 
I  concur   in  all  that  is  decided  Vy  the 
opinion   of  the  court.     I  do  not  assent  to 


the  proposition  that  the  "no  fence  law" 
has  any  application  to  the  case.  It  wad 
intended  to  fence  in  cattle,  it  is  true,  and 
not  to  fence  them  out;  but  it  still  leaves 
it  optional  with  the  owner  of  land  wheth- 
er he  will  fence  his  premises  for  their  pro- 
tection or  other  purposes  than  barring  out 
straying  cattle,  and  docs  not  increase  his 
responsibility  for  doing  so.  Tliere  are  other 
roving  animals  than  cattle,  and  he  has 
the  right  to  keep  them  out,  and  to  erect 
fences  for  privacy  or  for  ornamentation  as 
much  so  as  he  may  plant  trees  for  that 
purpose,  or  erect  structures  for  his  com- 
fort and  convenience. 

Brown,  J.,  concurs  in  this  opinion. 


Mass. — Maloney  v.  Hayes,  206  Mass.  1, 
28  L.R.A.(N.S.)  200,  91  N.  E.  911,  3  N.  C. 
C.  A.  137;  Neas  v.  Lowell,  193  Mass.  441, 
79  N.  E.  810  (tenant  had  orally  agreed  to 
perform,  and  had  on  former  occasions  per- 
formed, the  neglected  duty) ;  Leonard  v. 
Storer,  115  Mass.  86,  16  Am.  Rep.  76; 
C'liflTord  v.  Atlantic  Cotton  Mills,  146  Mass. 
47,  4  Am.  St  Rep.  279,  16  N.  E.  84 ;  Kirby 
V.  Boylston  Market  Asso.  14  Gray,  249,  74- 
Am.  Dec.  682;  Conuin  v.  Alles,  198  Mass. 
99,  14  L.R.A.(NJS.)  960,  83  N.  E.  1097. 

Mich. — :Maclam  v.  Hallam,  105  Mich.  686, 

131  N.   W.   81;    Johnson   v.   McMillan,   69 
Mich.  36,  36  N.  W.  803. 

Mo. — Gordon  v.  Peltzer,  66  Mo.  App.  690. 
N.  Y. — Di  Marco  v.  Isaac,  74  Misc.  459, 

132  N.  Y.  Supp.  363. 

Wis.— Atwill  V.  Blatz,  118  Wis.  226,  95 
N.  W.  99,  14  Am.  Neg.  Rep.  242. 

Eng. — Russell  v.  Shenton,  3  Q.  B.  449,  2 
Gale  A  D.  673,  11  L.  J.  Q.  B.  N.  S.  289,  6 
Jut.  1083. 

And  where  the  premises,  or  parts  thereof 
causing  the  injury,  are  properly  constructed, 
and  not  out  of  renair,  the  injury  being 
caused  whoUj  by  the  tenant's  negligence, 
such  as  leaving  the  lids  of  coal  holes  un- 
fastened or  cellar  doors  opened,  etc.^  the 
landlord  is  not  liable. 

CaL — ^Peck  v.  Peterson,  15  Cal.  App.  643, 
115  Pac.  327;  Kalis  v.  Shattuck,  69  Cal. 
593,  58  Am.  Rep.  568,  11  Pac.  346;  Rider  v. 
Clark,  132  CaL  382,  64  Pac.  564;  Morrison 
V.  McAvoy,  7  Cal.  Unrcp.  37,  70  Pac.  626. 

Ga.— Edgar  v.  Walker,  106  Ga.  454,  32 
S.  E.  582;  Gardner  v.  Rhodes,  114  Ga.  929, 
57  LJtJ^.  749,  41  S.  E.  63. 

Ind. — Joseph  Schlitz  Brewing  Co.  v. 
Shiel,  45  Ind.  App.  623,  88  K.  E.  957. 

Md. — ^Metropolitan  Sav.  Bank  v.  Manion, 
87  Md.  68,  39  AtL  90. 

Mass. — Stewart  v.  Putnam,  127  Mass. 
403;  Fiske  v.  Framingham  Mfg.  Co.  14 
Pick.  401;  Lufkin  v.  Zane,  157  Mass.  117, 
17  L.R.A.  251,  34  Am.  St.  Rep.  262,  31  N. 
E.  757;  Frischberg  v.  Hurter,  173  Mass. 
22,  52  N.  E.  1086. 

Mich.— Johnson  v.  McMillan,  69  Mich.  36, 
36  N.  W.  803. 

Mo. — Fehlhaner  v.  St.  Louis,  178  Mo. 
50  L.RJi.(N.S.) 


63.5,  77  8.  W.  843;  Gordon  v.  Peltzer,  66 
Mo.  App.  699. 

N.  H.— Sargent  v.  Stark,  12  N.  H.  332. 

N.  Y. — Opper  v.  Hellinger,  116  App.  Div. 
261,  101  N.  Y.  Supp.  610;  Donovan  v. 
Gillies  Coffee  Co.  Ill  N.  Y.  Supp.  707; 
Reynolds  v.  King,  74  Misc.  439,  132  N.  Y. 
Supp.  273;  Schroeck  v.  Rciss,  46  App.  Div. 
502,  01  N.  Y.  Supp.  1054. 

Pa. — Gcnsler  v.  Kemble,  227  Pa.  508,  76 
Atl,  223:  Duffin  v.  Dawson,  211  Pa.  693, 
61  Atl.  76. 

R.  I.— .4dams  v.  Fletcher,  17  R.  I.  137. 
33  Am.  St.  Rep.  SoO,  20  Atl.  263. 

And  the  landlord  is  not  liable  for  dam- 
ages caused  by  positive  acts  of  the  tenant 
which  were  not  necessary  to  the  enjoy- 
ment of  the  premises,  and  were  not  directed 
by  the  landlord. 

Ark. — Baker  v.  Allen,  66  Ark.  271,  74  Am. 
St.  Rep.  03,  50  S.  W.  611. 

Ga.— Fdgar  v.  Walker,  106  Ga.  454,  32 
S.  E.  582. 

N.  Y. — Di  Marco  v.  Isaac,  74  Misc.  459, 
132  N.  Y.  Supp.  363. 

IV,  Injuries  or  datnage/t  caused  partly 
5y  nuisance  on  pretnises  when  leased^ 

and  partly  hy  tenant*  s  negligence. 

Sometimes  there  is  an  incipient  nuisance 
on  the  premises  when  leased  which  later  be- 
comes active,  but  would  not  have  caused  the 
injury  to  third  persons  if  the  tenant  had 
not  been  negligent  in  the  performance  of 
his  duties  generally.  An  example  is  a  water 
spout  which  casts  water  from  the  roof  on- 
to the  sidewalk,  and,  although  it  is  the 
tenant's  duty  to  keep  the  sidewalk  free 
from  ice  and  snow,  the  water  so  cast  is 
permitted  to  freeze  and  the  ice  remain,  to 
the  injury  of  a  pedestrian.  Many  other 
examples  are  furnished  by  the.  cases  here 
cited. 

Ordinarily,  under  such  circumstances, 
the  landlord  is  liable  under  rule  stated  II. 
supra.  Calder  v.  Smalley,  66  Iowa,  219, 
66  Am.  Rep.  270,  23  N.  W.  638;  Smith  v. 
Preston,  104  Me.  156,  71  Atl.  653:  Maloney 

V.  Hayes,  206  Mass.  1,  28  L.R.A.(N.S.)  200. 
91  N.  E.  911,  3  N.  C.  C.  A.  137;  Marston 
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T.  Fhipps,  209  Mass.  662,  96  N.  E.  954; 
Jackman  ▼.  Arlington  Mills,  137  Mass.  277 ; 
Isham  ▼.  Broderick,  89  Minn.  397,  96  N. 
W.  224,  14  Am.  Neg.  Rep.  112j  Holroyd 
T.  Sheridan,  63  App.  Div.  14,  66  N.  Y.  Supp. 
442,  appeal  dismissed  in  166  N.  Y.  634,  60 
N.  E.  1112;  Brown  y.  White,  202  Pa.  297, 
58  L.R^.  321,  51  Atl.  962. 

Apparently  the  fact  that  the  tenant's 
negligence  consisted  of  positive  acts,  rather 
than  failure  to  act,  makes  no  difference, 
such  acts  being  in  the  line  of  the  intended 
use.  Holroyd  v.  Sheridan,  53  App.  Div. 
14,  65  N.  Y.  Supp.  442,  appeal  dismissed 
in  166  N.  Y.  634,  60  N.  K  1112;  Brown  v. 
White,  202  Pa.  297,  58  L.R.A.  321,  51  Atl. 
962.  Contra:  Gardner  ▼.  Rhodes,  114  Qa. 
929,  57  L.R.A.  749,  41  S.  E.  63. 

And  there  are  several  cases  which  ap- 
parently repudiate  this  doctrine  as  te  snow 
and  ice  sliding  off  the  roof  and  injuring 
one  upon  the  sidewalk.  They  proceed  upon 
the  theory  that  the  roof,  as  ordinarily 
constructed,  is  not  a  nuisance  or  an  incip- 
ient nuisance,  and  that  the  injury  was 
caused  wholly  by  the  negligence  of  the 
tenant  in  not  removing  the  snow.  In  this 
view  they  really  do  not  repudiate  the 
doctrine,  but  simply  refuse  to  apply  it  to 
this  particular  class  of  cases.  Apparently 
the  theory  is  that  the  snow  collects  upon 
a  properly  constructed  roof  the  same  as 
snow  or  ice  collects  on  the  sidewalk,  from 
natural  causes,  and,  of  course,  the  landlord 
would  not  be  liable.  See  III.  b,  supra;  Lee 
y.  McLaughlin,  86  Me.  410,  26  L.R.A.  197, 
30  Atl.  65;  Neas  v.  Lowell,  193  Mass.  441, 
79  N.  E.  810;  Leonard  v.  Storer,  116  Majss. 
86,  16  Am.  Rep.  76;  Clifford  y.  Atlantic 
Cotton  Mills,  146  Mass.  47,  4  Am.  St.  Rep. 
279,  15  N.  E.  84;  Atwill  y.  Blatz,  118  Wis. 
226,  95  N.  W.  99,  14  Am.  Neg.  Rep.  242. 
But  this  rule  is  not  universal  even  in  this 
class  of  cases.  For  particular  facts,  see 
note  to  Brewer  y.  Farnam,  post,  312. 

But  it  has  been  held  tnat  where  the 
tenant  had  full  and  complete  control  of 
the  premises,  the  part  containing  the 
incipient  nuisance  being  specially  included 
in  the  lease,  and  the  tenant  had  covenanted 
to  repair  and  hold  the  landlord  harmless 
from  damages  and  claims  for  failure  to 
perform  the  duties  that  would  have  pre- 
vented the  damages,  the  landlord  is  not 
liable  to  third  persons  injured  by  the  con- 
sequences of  the  nuisance  combined  with 
the  tenant's  negligence  in  failing  to  per- 
form the  duties  enjoined  by  his  covenants. 
Coman  y.  AUes,  198  Mass.  99,  14  L.RJ^. 
(N.S.)  960,  83  N.  E.  1079.  As  to 
effect  of  tenant's  covenant  to  repair,  see 
VI.  b,  infra.  Also  observe  that  this  is  a 
Massachusetts  case. 

F.  Injuries  or  damages  caused  other' 
wise  than  hy  defects  or  loch  of  repair. 

a.  Use  of  property. 

Nuisance  necessarily  arising   from  use  of 

premises. 

Where  the  premises  are  leased  for  a 
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fixed  and  definite  purpose,  and  a  nuisance 
arises  naturally  and  of  necessity  from  the 
contemplated  use  of  such  premises,  the 
landlord  is  liable  to  third  persons  who  are 
injured  W  the  nuisance. 

Ala. — Grady  v.  Wolsner,  46  Ala.  381,  7 
Am.  Rep.  593. 

Conn. — House  y.  Metcalf,  27  Conn.  631. 

Ind. — Helwig  v.  Jordan,  53  Ind.  21; 
Haggart  v.  Stehlin,  137  Ind.  43,  22  L.R.A. 
577,  36  N.  E.  997. 

Md. — ^Metropolitan  Sav.  Bank  y.  Manion, 
87  Md.  68,  39  Atl.  00. 

Mass. — Jackman  v.  Arlington  Mills,  137 
Mass.  277. 

Mo. —  Qilliland  v.  Chicago  &  A.  R.  Co. 
19  Mo.  Ann.  411. 

N.  J. — ^Hudson  County  v.  Woodcliff  Land 
Improv.  Co.  74  N.  J.  L.  355,  65  Atl.  844. 

N.  Y.—  Fish  y.  Dodge,  4  Denio,  311,  47 
Am.  Dec.  254;  Pickard  v.  Collins,  23 
Barb.  444. 

Tenn. — Louisville  k  N.  Terminal  Co.  v. 
Jacobs,  109  Tenn.  727,  61  L.R.A.  188,  72 
S.  W.  964. 

Tex. — ^Kennedy  v.  Garrard,  —  Tex.  Civ. 
Ai^.  —,  156  S.  W.  576. 

W.  Va. — Pickens  y.  Coal  River  Boom  & 
Timber  Co.  51  W.  Va.  445,  90  Am.  St.  Rpp. 
819,  41  S.  E.  400,  second  appeal  58  W.  Va. 
11,  50  S.  E.  872,  6  Ann.  Cas.  285. 

£ng. — Harris  v.  James,  45  L.  J.  Q.  B. 
N.  S.  545,  35  L.  T.  N.  S.  240;  White  v. 
Jameson,  L.  R.  18  Eq.  303,  22  Week.  Rep. 
761.  The  plaintiff  may  have  been  only  a 
licensee,  and  not  a  tenant,  but  appears  to 
have  been  both. 

Nuisance  not  necessarily  arising  from  use 

of  premises. 

But  unless  the  nuisance  is  of  necessity 
created  by  the  contemplated  use  of  the 
premises,  the  landlord  is  not  so  liable  to 
third  persons. 

Ark.— Baker  v.  Allen,  66  Ark.  271,  74 
Am.  St.  Rep.  93,  50  S.  W.  571. 

Cal. — Kalis  v.  Shattuck,  69  Cal.  593,  68 
Am.  Rep.  568,  11  Pac  346. 

Ga.— Edgar  v.  Walker,  106  Ga.  454,  32 
S.  E.  582. 

Ind. — Joseph  Schlitz  Brewing  Co.  y. 
Shiel,  45  Ind.  App.  623,  88  N.  E.  057. 

Md. — ^Metropolitan  Sav.  Bank  v.  Manion, 
87  Md.  68,  39  Atl.  90. 

Mass. — ^Neas  v.  Lowell,  193  Mass.  441, 
79  N.  E.  810;  Coman  v.  Alles,  198  Mass. 
99,  14  L.R.A.(N.S.)  950,  83  N.  E.  1079; 
Lufkin  v.  Zane,  157  Mass.  117,  17  L.R.A. 
251,  34  Am.  St.  Rep.  262,  31  N.  E.  757; 
Fiske  V.  Framingham  Mfg.  Co.  14  Pick. 
491. 

Mo. — Gilliland  v.  Chicago  &  A.  R.  Co.  19 
Mo.  App.  411. 

N.  H.— Sargent  v.  Stark,  12  N.  H.  332. 

N.  Y.— Fisk  v.  Dodge,  4  Denio,  311,  47 
Am.  Dec.  254;  Pickard  v.  Collins,  23  Barb. 
444;  Leonard  y.  Hornellsville,  41  App.  Div. 
106,  58  N.  Y.  Supp.  266,  appeal  dismissed 
in  166  N.  Y.  590,  59  N.  E.  1125. 

Ohio. — Langabaugh  v.  Anderson,  68  Ohio 
St.  131,  62  L.R.A.  948,  67  N.  E.  286,  14  Am. 
Neg.  Rep.  170. 
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Or. — Fleischner  ▼.  Citizens'  Real  Estate 
k  Invest  Co.  25  Or.  119,  31  Pac.  174. 

Tcnn. — ^Louisville  &  N.  Terminal  Co.  v. 
Jacobs,  109  lenn.  727,  61  L.R.A.  188,  72 
8.  W.  954. 

Eng. — Rich  ▼.  Basterfield,  2  Car.  &  K. 
257,  4  C.  B.  783,  16  L.  J.  C.  P.  N.  8.  273, 
11  Jur.  606.  Even  though  such  nuisance 
is  a  probable  consequence  of  the  contem- 
plated use. 

And  where  the  damage  was  caused  by  the 
tenant's  using  the  property  for  a  purpose 
other  than  that  for  which  it  was  leased, 
the  contemplated  use  being  such  as  would 
not  have  caused  the  danuige,  the  landlord 
is  not  liable.  Muller  v.  Stone,  27  La.  Ann. 
123;  Fleischner  v.  Citizens'  Real  Estate 
k  Invest.  Co.  25  Or.  119,  35  Pac.  174. 

^.  JTuisotioe  not  connected  tDith  uae. 

These  eases  are  controlled  by  the  general 
rule  of  nuisances,  11.  supra. 

Where  a  nuisance  that  has  no  connec- 
tion with  the  use  of  the  premises  exists 
thereon  at  the  time  they  are  leased,  and  con- 
tinues to  exist  thereafter,  the  lessor  is 
liable  to  third  persons  for  injuries  caused 
thereby.  Canon  City  It  C.  C.  R.  Co.  v. 
Oxtoby,  45  Colo.  214,  100  Pac.  1127;  Bailey 

V.  Dunaway,  8  Ga.  App.  713,  70  S.  E.  141; 
McGrath  v.  Walker,  64  Hun,  179,  18  N.  Y. 
Supp.  916. 

VI,  Injtiriee  or  damages  caused  by  de- 
fect  in  property  or  lack  of  repair, 

m.  In  general. 

Premises  or  parts  thereof  may  be  orignal- 
ly  defective, — *.  e.,  improper  material  or 
an  insufficient  amount  may  be  used,  or 
fastenings  may  be  inadequate,  etc.,— or 
they  may  become  defective  through  failure 
to  repair.  Both  classes  of  cases  are  here 
cited.  The  distinction  is  not  material  ex- 
cept, perhaps,  in  determining  whether  or 
not  a  covenant  to  repair  covered  the  source 
of  danger,  bnt  it  is  not  decisive  of  even 
that  question.  In  Pretty  v.  Bickmore, 
infra,  the  defect  was  due  to  lack  of  repairs, 
but  in  Cerchione  v.  Hunnewell,  infra,  the 
defect,  if  it  could  be  called  a  defect,  was 
not,  and  in  each  case  it  was  held  that  the 
source  of  danger  was  covered  by  the  cove- 
nants in  the  lease. 

h,  Property  defective  or  ovt  of  repair 
when  demised. 

The  mle  in  the  English  courts  has  been 
stated  as  follows:  ''where  the  owner  of 
premises  known  by  him  to  be  dangerous 
demises  them  in  that  condition  without 
providing  for  their  repair,  he  is  liable  for 
an  injury  which  is  the  natural  consequence 
of  that  dangerous  condition."  15  Eng.  Rul. 
Cas.  328.  A  review  'of  all  the  cases  justifies 
the  statement  that  where  the  dangerous 
condition  was  created  or  developed  during 
his  tenure,  or  that  of  those  holding  under 
him,  he  is  presumed  to  have  knowledge 
thereof,  but  if  it  came  into  existence  before 
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he  acquired  title,  actual  or  implied  knowl- 
edge thereof  at  the  time  of  the  demise 
must  be  proved  by  the  complainant. 

The  following  cases  support  the  rule  as 
stated;  most  of  them  apparently  assuming 
that  the  owner  was  chargeable  with  knowl- 
edge of  the  dangerous  condition  if  it  was 
one  which  was  created  or  developed  during 
his  tenure,  or  that  of  tiiose  holding  under 
him. 

U.  S. — ^Boston  Beef  Packing  Co.  v. 
Stevens,  20  Blatchf.  443,  12  Fed.  279. 

Alaska. — Decker  v.  Pacific  Coast  S.  S. 
Co.  3  Alaska,  230. 

Cal. — Jessen  v.  Sweigert,  66  Cal.  182,  4 
Pac.  1188;  Burke  v.  Schwerdt,  —  Cal.  — , 
6  Pac.  381.  No  facts  as  to  time  of  renting 
given,  but  case  was  decided  upon  authority 
of  Jessen  v.  Sweigert. 

Colo. — Denver  v.  Soloman,  2  Colo.  App. 
534,  31  Pac.  507.  The  plaintiff  was  a  pa- 
tron of  lessee,  but  he  seems  to  have  been 
injured  as  a  pedestrian  on  a  public  street. 

IlL — Gronlund  v.  Forsman,  124  111.  App. 
362;  Foley  v.  Everett,  142  IlL  App.  250 
(landlord  cannot  shift  the  liabilitv  to  the 
tenant  by  covenanting  that  tiie  latter  must 
keep  the  building  in  repair) :  Stephani 
V.  6rown,  40  111.  428;  Peoria  v.  Simpson, 
110  111.  294,  51  Am.  Rep.  683;  Tomle  v. 
Hampton,  129  111.  379,  21  N.  E.  800, 
afiirming  28  IlL  App.  142. 

Ky.— Mitchell  v.  Brady,  124  Ky.  411,  13 
L.R.A.(N.S.)  751,  124  Am.  St.  Rep.  408,  99 
S.  W.  266.  Nothing  is  disclosed  in  the 
report  as  to  whether  or  not  the  actual  de- 
fect existed  when  the  property  was  rented, 
but  from  the  statement  of  facts  it  seems 
reasonable  to  infer  that  the  court  considered 
the  fastenings  placed  upon  the  pipe  before 
the  renting  inadequate,  so  that  it  was  a 
nuisance  not  only  when  it  fell,  but  from 
the  beginning,  considering  the  character 
of  the  fastenings.  It  was  here  distinctly 
held  that  the  landlord  cannot  relieve  him- 
self of  liability  by  contracting  with  the 
tenant  to  keep  the  premises  in  repair.  For 
facts  in  the  case,  see  the  same  case  cited 
in  note  to  Brewer  v.  Famam,  post,  312 :  East 
End  Improv.  Co.  v.  Sipp,  14  Ky.  L.  Rep. 
924,  abstract 

Md. — Owings  v.  Jones,  9  Md.  108;  Miller 
V.  Fisher,  post,  295 ;  Mylander  v.  Beimschla, 
102  Md.  689,  5  L.RwA.(N.S.)  316,  62  AtL 
1038;  Beck  v.  Hamline  Bros.  —  Md.  — , 
89  AtL  377. 

Mass.— Hill  V.  Hayes,  199  Mass.  411,  18 
L.R.A.(N.S.)  375,  85  N.  E.  434  (it  is 
strongly  intimated  that  if  the  tenant  had 
covenanted  to  repair,  the  landlord  would 
not  have  been  liable) ;  Wells  v.  Ballou, 
201  Mass.  244,  87  N.  E.  576;  DaUy  ▼. 
Savage,  145  Mass.  38,  1  Am.  St.  Rep.  429, 
12  N.  E.  841. 

Minn. — ^Isham  v.  Broderick,  89  Minn.  397, 
05  N.  W.  224,  14  Am.  Neg.  Rep.  112;  Ames 
V.  Brandvold,  119  Minn.  621,  138  N.  W.  786. 

Mo. — Padberg  v.  Kennerly,  16  Mo.  App. 
556;  Mancuso  v.  Kansas  City,  74  Mo.  App. 
138. 

N.  J. — Durant  v.  Palmer,  29  N.  J.  L. 
544. 
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N.  Y.— Ahern  v.  Steele,  115  N.  Y.  203, 
6  L.R.A.  449,  12  Am.  St.  Rep.  778,  22  N. 
E.  193;  Timlin  v.  Standard  Oil  Co. 
126  N.  Y.  5U,  22  Am.  St.  Rep.  845,  27  N. 
E.  786;  Hungerford  v.  Bent,  55  Hun,  3,  8 
N.  Y.  Supp.  614;  Norling  v.  AUee,  13  N.  Y. 
Supp.  791;  Davenport  v.  Ruckman,  37  N. 
Y.  668;  Whalen  v.  Gloncester,  4  Hun,  24, 
6  Thomp.  &  C.  135 ;  Walsh  v.  Mead,  8  Hun, 
387;  Conhocton  Stone  Co.  v.  Buffalo,  N.  Y. 
&  E.  R.  Go.  52  Barb.  390;  McGuire  v. 
Spence,  91  N.  Y.  303,  43  Am.  Rep.  668; 
Brogan  v.  Hanan,  55  App.  Div.  92,  66  N. 
Y.  Supp.  1066,  reversed  on  another  point 
in  93  App.  Div.  680,  87  N.  Y.  Supp.  930; 
Holroyd  v.  Sheridan,  53  App.  Div.  14,  65 
N.  Y.  Supp.  442,  appeal  dismissed  not  on 
merits  in  166  N.  Y.  634,  60  N.  E.  1112; 
Spaine  v.  Stiner,  51  App.  Div.  481,  64  N. 
Y.  Supp.  655,  aflSrmed  without  opinion  in 
168  N.  Y.  666,  61  N.  E.  1135;  Matthews 
V.  New  York,  78  App.  Div.  422,  80  N.  Y. 
Supp.  360. 

Ohio. — ^Mcllvaine  v.  Wood,  2  Handy 
(Ohio)    166. 

Or. — Fleischner  v.  Citizens'  Real  Estate 
&  Invest.  Co.  25  Or.  119,  35  Pac.  174. 

Pa. — ^McLaughlin  v.  Kelly,  post,  305; 
Knauss  v.  Brua,  107  Pa.  86;  Ward  ▼. 
Gardner,  1  Sadler  (Pa.)  339,  2  Atl.  867; 
Wunder  v.  McLean,  134  Pa.  334,  19  Am. 
St.  Rep.  702,  19  Atl.  740 ;  Kirchner  v.  Smith, 
207  Pa.  431,  56  Atl.  947  (the  plaintiff 
was  an  occupant,  but  was  injured  on  the 
sidewalk) ;  Fow  v.  Roberts,  108  Pa.  489. 

R.  I. — ^Keller  v.  Lederer  Realty  Corp.  26 
R.  L  524,  59  Atl.  855,  17  Am.  Neg.  Rep.  715 
(a  covenant  to  repair  on  the  part  of  the 
tenant  does  not  change  the  landlord's 
liability,  even  though  the  term  was  ninety- 
five  years,  hence,  almost  equivalent  to  a 
sale) . 

S.  D. — ^Waterhouse  v.  Joseph  Schlitz 
Brewing  Co.  12  S.  D.  397,  48  L.R.A.  157, 
81  N.  W.  725,  second  appeal  16  S.  D.  592, 
94  N.  W.  687. 

Eng. — Pretty  v.  Bickmore,  L.  R.  8  C.  P. 
401,  28  L.  T.  N.  S.  704,  21  Week.  Rep.  733, 
15  Eng.  Rul.  Gas.  335  (recognizing  the 
rule,  but  not  applying  it.  See  same  case 
infra)  ;  Gwinnell  v.  Earner,  L.  R.  10  G.  P. 
658,  32  L.  T.  N.  S.  838,  4  Moak,  Eng.  Rep. 
492  (rule  not  applied  but  recognized) ; 
Gandy  v.  Jubber,  5  Best  &  S.  78,  33  L.  J. 
Q.  B.  N.  S.  161,  10  Jur.  N.  8.  652,  9  L.  T. 
N.  S.  800,  12  Week.  Rep.  526,  as  practically 
reversed  in  9  Best  k  S.  15,  according  to 
note  in  15  Eng.  Rul.  Gas.  339;  Todd  v. 
Flight,  30  L.  J.  C.  P.  N.  S.  21,  9  C.  B.  N.  S. 
377,  3  I*  T.  N.  S.  325,  9  Week.  Rep.  146,  16 
Eng.  Rul.  Gas.  329;  Sanford  v.  (Jlarke,  L. 
R.  21  Q.  B.  Div.  398,  37  Week.  Rep.  28 
57  L.  J.  Q.  B.  N.  S.  507,  59  L.  T.  N.  S.  226, 
52  J.  P.  773;  Bowen  v.  Anderson  [1894]  1 
Q.  B.  164,  42  Week.  Rep.  236,  10  Reports, 
47,  58  J.  P.  213. 

One  who  acquires  title  after  a  nuisance 
had  been  created  or  defect  developed  for 
want  of  repairs,  but  never  came  into  actual 
physical  possession  of  the  property,  is 
not  liable  to  a  stranger  injured  thereby, 
unless  he  had  notice  or  at  least  knowledge 
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of  the  cause  of  the  injury.  Ahem  v.  Steele, 
115  N.  Y.  203,  5  L.R.A.  449,  12  Am.  St.  Rep. 
778,  22  N.  E.  193;  Wolf  v.  Kilpatrick,  101 
N.  Y.  146,  54  Am.  Rep.  672,  4  N.  £.  188; 
Woram  v.  Noble,  41  Hun,  398. 

A  lessee  who  sublets  premises  with  a 
nuisance  upon  them  is  liable  to  third  per- 
sons whose  injury  was  the  natural  conse- 
quence of  the  nuisance,  and  this  will  be  true 
even  if  the  nuisance  existed  when  the  origi- 
nal lease  was  consummated,  if  the  lessee 
knew  oif  the  nuisance  when  he  sublet  the 
premises.  Timlin  v.  Standard  Oil  Go.  126 
N.  Y.  514,  22  Am.  St.  Rep.  845,  27  N.  E.  786. 

It  has  been  here  assumed  that  the  danger- 
ous condition  existed  when  the  premises 
were  leased.  The  question  as  to  whether 
a  holding  over  by  the  tenant,  a  reletting, 
or  renewal  constitutes  a  demise  within 
the  meaning  of  the  rules  here  discussed,  is 
not  within  the  scope  of  this  note.  On  those 
questions,  see  McLaughlin  v.  Kelly,  post, 
305,  notes  in  26  L.R.A  198,  and  25  L.R.A. 
(N.S.)    849. 

— ^ect  of  tenant's  covenant  to  repair. 

The  latter  part  of  the  English  rule,  as 
stated  in  15  Eng.  Rul.  Gas.  328,  is  as 
follows:  "But  where  he  lets  the  premises 
to  a  responsible  tenant  who  enters  into  cove- 
nants to  repair,  which  include  the  source  of 
danger,  the  liability  is  shifted  to  the 
tenant."  This  rule  was  adopted  in  Pretty 
V.  Bickmore,  L.  R.  8  C.  P.  401,  28  L.  T. 
N.  S.  704,  21  Week.  Rep.  733,  15  Enijr.  Rul. 
Cas.  335,  and  followed,  with  a  qualification 
as  to  knowledge  of  the  dangerous  condition, 
in  Gwinnell  v.  Eamcr,  L.  R.  10  G.  P.  G58, 
32  L.  T.  N.  S.  838,  4  Moak,  Eng.  Rep.  492, 
and  apparentiv  it  has  never  been  over- 
ruled by  the  English  courts.  It  is  based 
upon  the  theory  that  such  covenant  over- 
comes the  presumption  that  the  owner 
intended  the  dangerous  condition  to  con- 
tinue. It  was  followed  by  the  Massachu- 
setts court  in  a  recent  decision,  Gerchione 
V.  Hunnewell,  post,  300,  and  the  court  there 
states  what  is  apparent  from  the  citations, 
supra,  namelv,  that  the  Massachusetts 
courts  have  always  tacitly  or  by  implica- 
tion favored  the  rule. 

But  in  Gerchione  v.  Hunnewell,  did  the 
facts  bring  the  case  within  the  rule  estab- 
lished by  Pretty  v.  Bickmore  T  See  facts 
in  full  report  of  the  case,  post,  300.  Ap- 
parently the  source  of  danger  was  not  due 
to  lack  of  repair,  which  fact,  if  it  stood  a- 
lone,  would  make  that  rule  inapplicable.  But 
the  covenants  were  much  broader  than  the 
ordinary  covenant  to  repair,  in  that  the 
tenant  had  authority  to  change  the  whole 
structure  of  the  building  or  the  building 
itself,  and  the  covenant  to  indemnify  the 
landlord  indicated  that  both  parties  fully 
expected  the  tenant  to  make  at  least  such 
changes  as  would  make  the  premises  safe. 
This  would  seem  to  indicate  that  a  lease 
is  competent  evidence  for  the  purpose  of 
determining  the  intention  of  the  lessor  in 
cases  properly  classified  under  II.  supra, 
as  well  as  to  those  where  the  danger  arose 
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from  a  defect  in  the  property,  if  the  latter 
part  of  the  rule  is  accepted  by  the  court. 

On  the  other  hand  the  rule  has  been 
directly  repudiated  by  the  courts  in  Bailey 
T.  Dunaway,  8  Ga.  App.  713,  70  S.  E.  141; 
Calder  v.  Smalley,  66  Iowa,  219,  56  Am. 
Rep.  270,  23  N.  W.  638  (coal  hole  made 
without  authority  of  city ) ;  Foley  v. 
Ererett,  142  lU.  App.  250;  Mitchell  v. 
Brady,  124  Ky.  411,  13  L.R.A.(N.S.)  751, 
124  Am.  St.  Rep.  408,  99  S.  W.  266 ;  Keeler 
V.  Lederer  Realty  Corp.  26  R.  I.  624,  59 
Atl.  855,  17  Am.  Neg.  Rep.  735;  Isham  v. 
Broderick,  89  Minn.  397,  96  N.  W.  224,  34 
Am.  Neg.  Rep.  112.  And  the  spirit  shown 
by  the  courts  in  most  of  the  American 
cases  leads  to  the  belief  that  this  part  of 
the  English  rule  is  not  favored. 

Where  the  defect  originated  during  a 
tenancy,  and  continues  to  cause  damage 
after  the  premises  have  been  leased  to  an- 
other tenant,  the  landlord  is  liable  for 
only  that  part  of  the  damages  caused 
while  the  premises  are  under  the  control 
of  the  latter  tenant.  Mylander  v.  Beim- 
Bohla,  102  Md.  689,  6  L.RiA.(N.S.)  316, 
62  Atl.  1038. 


e.  Defect    created    or   developed    after 

demise. 

If  the  defect  did  not  exist  when  the  prem- 
ises were  demised,  and  there  was  no 
covenant  to  repair  on  the  part  of  either, 
the  landlord  is  not  liable  to  third  persons 
for  injury  caused  by  the  defect,  if,  by  the 
general  law  of  landlord  and  tenant,  it  was 
the  tenant's  duty  to  make  the  repairs. 

Idaho. — Lewiston  v.  Isaman,  19  Idaho, 
653,  115  Pac.  494. 

111.— Everett  ▼.  Foley,  132  111.  App.  438 
(tenant  had  covenanted  to  repair,  but 
decision  was  not  based  on  that  ground,  and 
on  second  appeal  142  111.  App.  250,  the 
lease  was  held  to  be  incompetent  evidence 
on  question  of  repairs.  See  holding  on 
second  appeal,  supra) ;  Gridley  v.  Bloom- 
ington,  68  111.  47;  Peoria  v.  Simpson,  110 
111.  294,  51  Am.  Rep.  683. 

Md. — Mylander  v.  Beimschla,  102  Md. 
*689,    6    L.R.A.(N.S.)     316,    62    Atl.    1038. 

Mass. — Clapp  v.  Donaldson,  195  Mass. 
39,  80  N.  E.  486;  Lowell  v.  Spaulding,  4 
C'lifth.  277,  50  Am,  Dec.  775. 

Mich.— Harris  v.  Cohen,  60  Mich.  324, 
15  N.  W.  493;  Fisher  v.  Thirkell,  21  Mich. 
1,  4  Am.  Rep.  422;  Johnson  v.  McMillan,  69 
Mich.  36,  36  N.  W.  803. 

Mo. — ^Kilroy  v.  St.  Louis,  242  Mo.  79, 
145  S.  W.  769;  Gordon  v.  Peltzer,  66  Mo, 
App.  599;  Deutsch  ▼.  Abeles,  15  Mo.  App. 
398. 

N.  Y. — ^Uggla  V.  Brokaw,  77  App.  Div. 
310,  79  N.  Y.  Supp.  244,  second  appeal  in 
117  App.  Div.  586,  102  N.  Y.  Supp.  857; 
Jones  V.  Brumme,  120  App.  Div.  494,  104  N. 
Y.  Supp.  1038;  Kastor  v.  Newhouse,  4  E. 
D.  Smith,  20;  Strauss  v.  Hamersley,  37  N. 
Y.  S.  R.  749,  13  >^.  Y.  Supp.  816;  Wolf  v. 
Kilpatrick,  101  N.  Y.  146.  54  Am.  Rep.  672, 
4  X.  E.  188;  Finnigan  v.  Biehl,  30  Misc. 
50  L.R.A.(N.S.) 


735,  63  N.  Y.  Supp.  147,  reversing  61  N.  Y. 
Supp.  1116. 

Pa. — Bears  ▼.  Ambler,  9  Pa.  193 ;  Wunder 
V.  McLean,  134  Pa.  334,  19  Am.  St.  Rep. 
702,  19  Atl.  749;  Lindstrom  v.  Pennsyl- 
vania Co.  212  Pa.  391,  61  Atl.  940;  Chroust 
V.  Acme  Bldg.  Sl  L.  Asso.  214  Pa.  179,  63 
Atl.  596. 

R.  I.— Adams  v.  Fletcher,  17  R.  I.  137, 
33  Am.  St.  Rep.  859,  20  Atl.  263. 

And  where  the  tenant  creates  a  nuisance, 
or  a  condition  which  amounts  to  a  nuisance, 
after  he  has  the  control  of  the  premises, 
the  landlord  is  not  liable  for  injuries  or 
damages  caused  thereby  to  third  persons. 
Baker  v.  Allen,  66  Ark.  271,  74  Am.  St.  Rep. 

93,  60  S.  W.  611. 

A  fortiori  where  the  defect  did  not  exist 
when  the  premises  were  leased,  and  there 
was  a  covenant  on  the  part  of  the  tenant 
to  repair,  covering  the  source  of  danger, 
the  landlord  is  not  liable  to  third  persons 
for  injury  caused  thereby.  West  Chicago 
Masonic  Asso.  v.  Cohn,  192  111.  210,  55 
L.RJ^.  235,  86  Am.  St.  Rep.  327,  61  N.  E. 
439,  reversing  94  111.  App.  333;  Union 
Brass  Mfg.  Co,  v.  Lindsay,  10  111.  App.  583 ; 
Boston  V.  Gray,  144  Mass,  63,  10  N.  E.  609; 
Munroe  v.  Carlisle,  176  Mass,  199,  57  N,  E. 
332;  Pope  v.  Boyle,  98  Mo.  527,  11  S.  W. 
1010. 

Where  the  tenant  covenants  to  repair,  and 
has  full  power  to  make  changes,  the  land- 
lord is  not  liable  to  a  third  person  for  in- 
juries sustained  arising  out  of  a  change 
made  by  the  tenant.  Hull  v.  Sherrod,  97 
111.  App.  298.  The  injured  party  was  the 
minor  child  of  a  sublessee,  but  the  accident 
occurred  upon  the  sidewalk,  hence  he  was 
not  affected  by  the  subtenancy. 

Where  a  dangerous  condition  is  created 
by  the  tenant  after  taking  possession,  and 
is  continued  by  him,  there  exists  no  ground 
of  liability  on  the  part  of  the  landlord 
for  injury  to  third  persons  caused  thereby. 
Grogan  v.  Broadway  Foundry  Co.  87  Mo. 
321. 

A  purchaser  of  property  in  the  posses- 
sion of  a  tenant  and  subject  to  the  terms 
of  the  lease,  the  term  of  which  has  not 
expired,  in  which  the  tenant  covenanted 
to  make  all  repairs,  is  not  liable  to  a 
third  person  injured  by  a  defect,  on  the 
theory  of  a  nuisance,  especially  where  there 
is  no  proof  that  the  defect  existed  at  the 
time  the  premises  were  leased.  Delaney  v. 
New  York  Polyclinic  Medical  School  & 
Hospital,  69  Misc.  626,  126     N.  Y.  Supp. 

94.  J.  W.  M. 
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Landlord  and  tenant  —  nuisance  —  de- 
fective sewerage  —  liability. 

1.  A    property    owner    who   creates    and 
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maintains    a    nuisance    on    his    property  i 
consisting  of   the  turning  of   sewage  onto  | 
the  soil  in  such  manner  that  it  finds  its  \ 
way  onto  adjoining  property,  and  lets  the 
premises  in  that  condition,  is  liable  for  the 
injury    thereby    caused    to    the    adjoining 
property  owner. 

Same  —  repairs  —  defect  —  liability. 

2.  A  property  owner  who  undertakes  to 
repair  a  arain  leading  sewage  from  the 
house  to  the  gutter  is  liable,  although  the 
premises  are  in  possession  of  a  tenant,  for 
defective  work  wnich  results  in  the  sewage 
finding  its  way  onto  neighboring  property 
to  its  injury. 

(June  30,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of   the    Superior    Court   of    Baltimore 


City  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  to 
her  property  alleged  to  have  been  caused 
by  the  maintenance  of  a  nuisance  on  de- 
fendant's land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  Parker  Baker  and  George 
K.   Robinson  for  appellant. 

Messrs.  Emanuel  £.  Ottenheimer  and 
Adair  W.  Herman  for  appellee. 

Worthington,  J.,  delivered  the  opinion 
of  the  court : 

The  appellant  and  appellee  in  this  case 
are  the  owners  of  adjoining  properties  lo- 
cated on  Dallas  street  in   Baltimore  city. 

The  suit  was  brought  by  the  latter 
against  the  former  to  recover  damages  for 


Note,  —  I^artUmlar  conditions  toithin 
principles  governing  landlord's  lidMl^ 
ity  to  third  person  for  nuisance. 

The  basic  principles  governing  a  land- 
lord's liability  to  third  persons  for  the  con- 
dition of  the  premises  are  considered  in  the 
note  to  Knight  v.  Foster,  ante,  286.  The 
purpose  of  the  present  note  is  merely  to 
show  the  applicability  of  the  principles 
there  stated  in  the  abstract  with  reference 
to  nuisance,  to  particular  facts  and  condi- 
tions; the  cases  which  are  here  cited  in 
their  concrete  aspects  being  there  cited  in 
their  general  and  abstract  aspects.  As  to 
the  class  of  persons  comprehended  by  the 
phrase  'Hhird  persons"  as  used  in  these 
notes,  see  the  beginning  of  the  note  to 
Knight  V.  Foster,  ante,  286.  Like  that  note, 
the  present  note  deals  merely  with  the  lia- 
bility of  the  landlord  as  affected  by  the 
fact  that  the  property  is  in  possession  of 
a  tenant,  and  presupposes  that  the  condi- 
tion complained  of  was  such  as  to  render 
someone  liable. 

Specifically  as  to  landlord's  liability  to 
third  persons  for  ice  or  obstructions  upon 
the  sidewalk,  see  note  to  Cerchione  v.  Hun- 
newell,  post,  300 ;  as  to  coal  holes,  area  ways, 
and  other  excavations  under  sidewalk,  see 
note  to  McLaughlin  v.  Kelly,  post,  305;  and 
as  to  cases  involving  injuries  by  things 
falling,  see  note  to  Brewer  v.  Farnam, 
post,  312. 

Where  a  kiln  for  drying  lumber  was 
erected  so  close  to  an  adjoining  property 
that  its  use  in  a  careful  manner  endangered 
the  other  property,  the  owner  is  liable  if 
he  leases  the  kiln  for  the  purpose  for  which 
it  was  constructed,  and  the  adjoining  house 
is  burned  by  sparks  from  the  burning  kiln, 
which  is  being  used  by  the  lessees  for  the 
contemplated  purpose.  Helwig  v.  Jordan, 
53  Ind.  21,  21  Am.  Rep.  189. 

And  where  a  landlord  set  up  a  range  in 
his  house  so  close  to  the  wall  that  it  neces- 
sarily will  cause  damage  to  the  owner  or 
occupant  of  an  adjoining  building,  and 
leases  the  house  to  a  tenant  who  uses  the 
range  in  the  way  it  was  intended,  he  is 
liable  for  the  damage  caused  thereby. 
50  L.R.A.(N.S.) 


Orady  y.  Wolsner,  46  Ala.  381,  7  Am.  Rep. 
593. 

Where,  after  selling  land  for  a  public 
road  with  right  to  lateral  support,  the  ven- 
dor is  alleged  to  have  leased  the  remainder 
of  the  premises  to  a  tenant  "for  the  purpose 
of  removing  and  blasting  rock  so  near  the 
road  as  to  expose  the  road  to  the  peril  of 
falling,"  he,  as  landlord,  is  liable,  on  proof 
of  the  allegation,  to  the  vendee  for  the  dam- 
ages to  the  road  caused  by  the  blasting  and 
the  removal  of  the  lateral  support.  Hudson 
County  V.  Woodcliff  Land  Improv.  Co.  74 
N.  J.  L.  355,  65  Atl.  844. 

Where  the  spouting  on  a  house  became 
defective  while  the  property  was  in  the  pos- 
session and  control  of  one  tenant,  but,  after 
the  term  of  that  tenancy  had  expired,  the 
property  was  leased  to  another  tenant, 
neither  lease  containing  any  covenants 
about  repairs,  and  the  defect  caused  water 
to  be  cast  in  such  way  that  it  injured  the 
wall  of  an  adjoining  building,  the  landlord 
was  held  to  be  li8U>le  for  only  that  por- 
tion of  the  damages  done  after  the  expira- 
tion of  the  term  of  tenancy  in  which  the 
defect  originated.  Mylander  v.  Beimschla, 
102  Md.  689,  5  L.R.A.(N.S.)  316,  82  Atl. 
1038. 

Where  the  owner  constructed  his  drains 
so  as  to  carry  sink  water  from  the  houses 
into  a  brook,  evidently  intending  that 
method  of  disposing  of  the  sink  water,  he 
is  liable  to  another  property  owner  who  is 
injured  by  the  pollution  of  the  waters  bf 
the  brook,  by  tenants  who  used  the  sinks 
and  drains  in  the  manner  described.  Jack- 
man  V.  Arlington  Mills,  137  Mass.  277. 

The  owner  of  an  old  shed  that  fell  while 
in  the  possession  of  a  tenant  under  a  lease 
in  which  the  lessor  covenanted  to  repair, 
drawing  down  with  it  a  tavern  stand  on 
the  adjoining  lot,  is  liable  to  the  owner 
of  the  adjoining  property  for  the  damages. 
Benson  v.  Suarez,  43  Barb.  408. 

A  landlord  is  liable  to  the  owner  of  neigh- 
boring property  for  injury  caused  thereto 
by  the  clogging  up  of  the  privy  well  and 
sewer  connection  on  defendant's  property, 
whereby  filthy  water  was  caused  to  per- 
colate through  plaintiff's  cellar  wall,  if  it 
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alleged  injuries  caused  to  plaintiff's  prop- 
erty by  the  overflow  from  alleged  defective 
and  insufficient  drainage  pipes  of  the  de- 
fendant, of  foul  and  polluted  waters  toward 
and  upon  the  property  of  the  plaintiff. 

The  material  allegations  of  tlie  declar- 
ation are  substantially  as  follows:  That 
during  a  period  of  time  beginning  on  or 
about  the  Ist  of  June,  1906,  and  continu- 
ing to  December  3,  1907,  the  defendant 
created,  continued,  and  maintained  a  nui- 
sance on  his  premises,  and  was  still  con- 
tinuing and  maintaining  said  nuisance,  to 
wit,  a  broken,  disconnected,  and  entirely 
insufficient  drain  and  drainage  pipes  to 
properly  carry  off  the  refuse  water,  waste, 
and  filth  from  the  various  portions  of  the 
defendant's  property,  and  that  refuse  mat- 


ter and  surface  water  from  defendant's 
premises  were  not  properly  confined  in  suit- 
able drain  pipes,  but  were  absorbed  into 
the  earth,  and  permeated,  passed,  and 
flowed  along  and  through  the  earth  towards 
and  in  the  direction  of  the  plaintiff's  prop- 
erty, and  made  their  way  into  the  yard 
and  dwelling  rooms  of  the  plaintiff,  there- 
by filling  the  houses  with  impure,  obnox- 
ious, and  polluted  water  in  great  and  con- 
tinued volume,  and  causing  the  plaintiff's 
property  to  become  so  tainted  and  foul  with 
unhealthful  and  impure  air  and  gases  as 
to  render  it  dangerous  to  inhabit  the 
houses,  and  further  causing  said  property 
to  depreciate  in  value. 

The   declaration    also   alleged   that   both 
the    defendant's    and    plaintiff's    properties 


be  shown  that  the  clogging  occurred  before 
he  leased  the  premises,  and  he  leased  them 
in  that  condition.  Knauss  v.  Brua,  107 
Pa.  86. 

Where  a  sewer  was  defectively  construct- 
ed or  out  of  repair  at  the  time  the  premises 
were  leased,  the  landlord  is  liable  to  the 
owner  of  an  adjoining  property  for  in- 
juries caused  by  the  tenant's  use  of  the 
sewer  in  its  defective  condition,  such  use 
being  simply  what  was  intended  by  the  land- 
lord when  he  leased  the  premises.  Ward 
T.  Gardner,  I  Sadler  (Pa.)   339,  2  Atl.  867. 

A  cesspool  and  privy  vault  upon  a  city 
lot  are  a  nuisance,  and  where  the  premises 
were  leased  with  such  nuisance  upon  them, 
or  in  such  condition  that  the  tenant's  ordi- 
nary use  of  the  premises  would  create  the 
nnisance,  the  landlord  is  liable  for  injuries 
to  third  persons  caused  thereby.  Fow  v. 
RoberU,  108  Pa.  489,  cited  and  followed  in 
Wunder  y.  McLean,  134  Pa.  334,  10  Am.  St. 
Rep.  702,  19  Atl.  749. 

'rhe  landlord  is  liable  where  the  plain- 
tiff^s  horse  was  frightened  at  an  exposed 
mill  wheel  along  the  highway,  and  the 
jury  found  the  wheel  to  have  been  a  nuis- 
ance, to  have  been  placed  in  its  dangerous 
place  before  the  premises  were  leased,  and 
intended  to  be  used  just  as  it  was  used 
when  the  accident  occurred,  the  plaintiff 
having  been  thrown  from  his  rig  and  in- 
jured as  a  consequence  of  his  horse's  fright. 
House  V.  Metcalf,  27  Conn.  631. 

And  where  plaintiff's  cow  was  killed  by 
falling  into  an  open  well  upon  land  leased 
for  farming  purposes,  the  landlord,  know- 
ing of  the  condition  of  the  well  when  he 
leased  the  farm,  and  never  doing  anything 
to  change  its  dangerous  condition,  is  liable 
even  though  the  tenant  had  covenanted  to 
fence  the  farm.  Bailey  v.  Dunaway,  8  Ga. 
App.  713,  70  S.  E.  141. 

Where  a  railroad  company,  in  construct- 
ing the  embankment  for  its  roadbed,  exca- 
vated a  large  pit  wholly  upon  its  right  of 
way,  which,  together  with  the  embankment, 
caused  a  large  lake  of  surface  water  to  col- 
lect and  seep  out  upon  plaintiff^s  farm  land, 
^rrying  alkali  and  depositing  it  thereon 
lo  the  (Uimage  of  the  farm  land,  it  was  held 
60  LJLA.(NJ3.). 


liable  for  the  damage,  although  it  had 
leased  its  road  to  another  company  before 
the  damage  occurred.  Canon  City  &  C.  C. 
R.  Co.  V.  Oxtoby,  45  Colo.  214,  100  Pac. 
1127. 

Where  the  location  of  a  licensed  saloon 
is  such  that  the  business  cannot  be  carried 
on  there  without  the  creation  of  a  nuisance, 
to  the  damage  of  the  community  and  to 
the  special  damage  of  an  adjoining  property 
holder, —  the  location  being  in  a  residence 
neighborhood  that  had  been  previously  free 
from  such  business,  and  that,  aside  from 
residences,  included  little  except  churches, 
schools,  a  female  college,  and  orphan  asy- 
lum, and  the  people  being  largely  opposed 
to  saloons, — ^the  owner  ma^  be  liable  for 
the  injury  caused  to  the  adjoining  property 
in  the  depreciation  of  its  selling  and  rental 
value  due  to  the  business  of  the  saloon,  if  he 
leases  the  property  for  saloon  purposes 
knowine  the  facts,  and  receives  rent  there- 
for. Haggart  v.  Stehlin,  137  Ind.  43,  22 
L.RwA.  577,  35  N.  E.  997. 

But  a  landlord  who  rents  a  property  for 
the  purpose  of  conducting  a  licensed  saloon 
therein  is  not  liable  to  a  third  person  who 
has  been  injured  by  a  nuisance  created  by 
the  manner  in  which  the  tenant  conducted 
the  business,  since  a  licensed  saloon  is  not 
a  nuisance  per  se,  and  a  landlord  who  does 
not  know  how  his  tenant  is  conducting  the 
business  cannot  be  said  to  have  contemplat- 
ed the  creation  of  a  nuisance  on  the  prop- 
erty. Joseph  Schlitz  Brewing  Co.  v.  bhiel, 
45  Ind.  App.  623,  88  N.  E.  957. 

Even  though  the  rule  of  law  adopted  by 
a  state  makes  an  owner  of  lower  land  liable 
to  the  owner  of  adjoining  higher  land  if  he 
dams  back  the  surface  water  te  the  injury 
of  the  latter,  the  former  is  not  liable  for 
his  tenant's  act  in  doing  so,  where  he  had 
no  authority  to  interfere  with  the  tenant's 
control  of  the  property.  Baker  v.  Allen, 
66  Ark.  271,  74  Am.  St.  Rep.  93,  50  S.  W. 
511. 

The  landlord  is  not  liable  te  the  owner 
of  an  adjoining  lot,  for  a  nuisance  created 
l)V  tenants'  throwing  filth  and  rubbish  upon 
the  premises,  some  of  which  washed  off  onto 
the  plaintiff's  lot,  causing  foul  smells,  creat- 
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were,  during  the  existence  of  the  nuisance 
complained  of,  occupied  by  tenants;  that 
notice  had  been  given  defendant  of  the  exis- 
tence of  the  nuisance  and  the  injury  sus- 
tained thereby,  but  that  defendant  failed  to 
abate  the  nuisance,  but  negligently  repaired 
the  insufficient  drains,  and  refused  to  supply 
sufficient  drains  to  carry  off  the  waters 
from  her  premises,  so  as  to  prevent  injury 
to  the  plaintiff's  property. 

A  demurrer  was  entered  to  the  declara- 
tion, upon  the  ground  that,  as  it  appeared 
by  the  declaration  that  the  defendant's 
premises  were  occupied  by  tenants,  the 
landlord  was  not  responsible  for  any  defects 
therein,  unless  it  was  shown  that  such  de- 
fects existed  prior  to  the  beginning  of  the 
tenancy,  and  that  the  landlord  had,  or 
ought  to  have  had,  knowledge  of  the  same, 
citing  Taylor  on  Landlord  and  Tenant,   § 

ing  sickness  of  her  family,  etc.,  if  the  land- 
lord had  not  authorized  or  consented  to  the 
actions  of  his  tenants,  and  such  actions 
were  not  necessary  to  the  use  and  enjoy- 
ment of  the  premises.  Edgar  v.  Walker, 
106  Ga.  454,  32  S.  £.  582. 

Where  the  premises  were  leased  to  be 
used  as  a  place  for  reboiling  molasses,  and 
the  tenants  used  it  as  a  sugar  refinery,  and 
thereby  caused  damage  to  an  adjoining 
landowner  by  the  use  of  a  large  engine,  the 
vibrations  of  which  wrecked  the  adjoining 
building,  the  lessor  is  not  liable.  Muller 
v.  Stone,  27  La.  Ann.  123. 

Where  the  lessor  had  removed  a  water- 
closet,  exposing  the  vault  near  a  path  across 
the  premises  to  the  use  of  which  the  public 
had  acquired  a  right,  but  was  prevented  by 
legal  process  at  the  instance  of  the  tenant 
from  proceeding  with  the  contemplated  im- 
provements, and  securely  covered  the  vault 
with  boards  before  leaving  it,  and  a  stran- 
ger using  the  path  was  injured  because  of 
the  removal  of  some  of  the  boards  by  un- 
known cause,  the  lessor  was  not  liable,  al- 
though the  restraining  order  was  dissolved 
after  the  accident,  the  jury  having  found 
that  the  tenant  was  in  absolute  control  of 
the  premises.  De  Tarr  v.  Ferd.  Heim  Brew- 
ing Co.  62  Kan.  188,  61  Pac.  689. 

Where  the  owner  had  leased  a  mill  and 
pond  with  a  right  to  draw  water  from  the 
pond  over  the  land  of  another,  he  was  held 
not  to  be  liable  for  the  flooding  of  the  land 
because  of  the  negligent  manner  in  which 
the  lessee  performed  the  task.  Fiske  v. 
Framingham  Co.  14  Pick.  491. 

Where  the  plug  in  a  drain  leading  into 
a  ditch  common  to  two  properties,  located 
on  one  of  them,  had  become  defective  and 
the  owner  had  told  his  tenant  to  repair, 
and  he,  the  owner,  would  pay  him  for  it, 
notwithstanding  the  tenant  had  covenanted 
to  make  all  repairs,  no  directions  being 
given  as  to  how  the  particular  repair  was 
to  be  made,  and,  while  the  tenant  had  left 
the  plug  out  over  niefht  while  making  the 
repairs,  the  tide  water  entered  the  ditch 
and  flooded  the  cellar  of  the  adjoining  prop- 
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176,  where  it  is  said  by  that  author:  'Tos- 
session  of  property  is  what  determines  lia- 
bility. When  the  owner  has  parted  with 
his  control,  the  tenant  has  the  burden  of 
the  proper  keeping  of  the  premises,  and  for 
any  nuisance  then  found  thereon,  the  tenant 
is  the  party  responsible,  and  not  the  land- 
lord." 

This  is  undoubtedly  well-established  doc- 
trine, and  so  recognized  by  this  court. 
Smith  V.  State,  92  Md.  518,  61  L.R.A.  772, 
48  Atl.  92,  9  Am.  Neg.  Rep.  286. 

But  it  is  also  true  that  where  injuries 
result  to  a  third  person  from  the  faulty 
or  defective  construction  of  the  premises 
at  the  time  of  their  rental,  or  because  they 
then  contain  an  incipient  nuisance  which 
only  becomes  active  by  the  tenant's  ordi- 
nary use  of  the  premises,  the  landlord  ia 

erty,  the  landlord  was  not  liable.  Murray 
V.  Richards,  1  Allen,  414. 

Where  the  injury  to  adjoining  property 
was  caused  by  leaks  in  the  water  pipe,  there 
being  no  covenant  on  the  part  of  either 
landlord  or  tenant  to  repair,  but  it  being  the 
legal  duty  of  the  tenant  to  do  so,  the  land- 
lord is  not  liable  in  the  absence  of  evidence 
that  the  defect  existed  before  the  tenant 
took  possession.  Harris  v.  Cohen,  50  Mich. 
324,  15  N.  W.  413. 

Where  the  owner  leases  premises  with  a 
water  pipe,  called  a  standpipe,  some  3  inches 
in  diameter,  exposed  to  the  changing  tem- 
perature without  any  wheel  or  other  means 
of  turning  off  the  water  and  draining  the 
pipe  on  cold  nights,  the  pipe  bursts  from 
freezing,  the  water  not  having  been  turned 
off  on  a  cold  night,  and  the  cellar  of  an 
adjoining  building  is  flooded  and  damage 
done  as  a  consequence,  the  landlord  is  lia- 
ble to  the  party  whose  cellar  is  thus  flood- 
ed. Beck  V.  Hanline  Bros.  —  Md.  — , 
89  Atl.  377.  This  holding  was  based  upon 
the  theory  of  an  incipient  nuisance,  also 
upon  that  of  letting  premises  out  of  repair 
at  the  time  of  leasing.  It  also  appeared 
that  the  landlord  had  assumed  the  duty 
of  keeping  the  pipes  in  repair,  although  he 
had  not  covenanted  to  do  so,  and  this  was 
held  to  be  an  independent  ground  of  lia- 
bility. 

In  Deutsch  v.  Abeles,  15  Mo.  App.  398, 
it  was  held  that  the  landlord  is  not  liable 
for  injury  caused  to  an  adjoining  property 
by  flooding  from  a  leak 'in  the  water  pipe, 
where  the  tenant  could  have  turned  the 
water  off,  but  did  not  do  so. 

Where  the  damage  was  caused  bv  water 
and  filth  seeping  through  plaintiff'^s  walls 
into  his  cellar  from  a  defective  privy  vault 
on  defendant's  adjoining  lot,  some  three 
years  after  the  defendant's  premises  had 
been  leased,  it  is  fair  to  infer  that  the  dam- 
age was  caused  by  a  defect  due  to  lack 
of  repairs  after  the  leasing,  hence  the  land- 
lord will  not  be  liable.  Pope  v.  Boyle,  98 
Mo.  527,  11  S.  W.  1010. 

Where    a    milldam    was   so    constructed 
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still  liable  notwithstanding  the  lease.  Tay- 
lor, Land.  &  T.  §  175. 

In  this  case  the  allegations  of  the  declara- 
tion are  to  the  effect  that  the  defendant 
''created,  continued,  and  maintained  a  nuis- 
ance"' on  the  demised  premises,  and  is  "still 
continuing  and  maintaining  said  nuisance." 
8uch  allegations  were  sufficient  to  justify 
the  learned  judge  in  the  court  below  in 
overruling  the  defendant's  demurrer  in  so 
far  as  it  was  based  upon  the  contention  that 
the  tenant  alone  was  responsible  for  any 
injury  resulting  from  the  maintenance  of 
a  nuisance  on  the  premises  occupied  by  him, 
and  no  objection  to  the  declaration  based 
un  any  other  ground  appears  to  have  been 
made  thereto. 

We  think  the  lower  court  was  also  right 
in  ovemiling  the  defendant's  demurrer  to 
the  evidence,  because  it  appears  from  the 


testimony,  that  complaint  was  made  to  the 
husband  of  the  defendant,  and  that  he,  as 
her  agent,  undertook  to  repair  the  defective 
drain.  Also  that  the  wooden  trough  which 
he  caused  to  be  put  in  position  to  carry 
off  the  refuse  and  waste  water  was  im- 
properly connected  with  the  gutter,  so  that 
the  water  escaped  and  soaked  into  the 
ground  at  that  place. 

It  was  also  shown  that  the  grade  was 
from  defendant's  lot  toward  that  of  the 
plaintiff;  that  the  rear  of  plaintiff's  premi- 
ses had  been  overflowed  with  water,  and 
that  the  wall  of  the  plaintiff's  house  next 
to  the  defendant's  lot  was  damp  and  the 
floor  wet. 

Here,  then,  was  evidence  to  show  that, 
although  the  defendant's  premises  were  at 
the  time  of  the  injury  complained  of  occu- 
pied by  tenants,  that  yet  the  defendant's 


that  plaintiff's  land  would  be  flooded  or  not 
according  to  the  way  the  gates  were  man- 
aged, and  then  leased,  the  lessor  is  not 
liable  if  the  sates  are  so  managed  by  the 
tenant  that  Uie  plaintifTs  land  is  flooded 
to  his  injury.  Sargent  v.  Stark,  12  N.  H. 
332. 

Where  a  wharf  defective  for  lack  of  re- 
pairs, and  subject  to  a  lease,  is  inlierited, 
the  owners  are  not  liable  to  a  stranger  in- 
jured by  "the  defect,  even  though  they  re- 
newed the  lease,  unless  it  is  shown  that 
they  had  notice  of  the  defect  before  the  re- 
newal of  the  lease.  Ahem  v.  Steele,  115 
N.  Y.  203,  5  L.RJ^.  449,  12  Am.  St.  Rep. 
778,  22  N.  E.  193. 

Where  there  was  no  covenant  to  repair, 
and  it  is  not  shown  when  the  defect  orig- 
inated^ the  landlord  is  not  liable  to  an 
adjoining  owner  for  injury  caused  the  prop- 
erty by  water  cast  thereon  from  a  defective 
spouting.  Kastor  ▼.  Newhouse,  4  E.  D. 
ismith,  20. 

Where  the  plaintiff's  cellar  was  flooded 
because  of  defects  in  the  pipes  on  defend- 
ant's adjoining  premises,  in  the  possession 
and  control  of  a  tenant,  the  defendant  is 
not  liable  where  plaintiff  failed  to  show 
that  the  defect  existed  when  the  premises 
were  leased,  or  that  the  defendant  had  cov- 
enanted to  repair.  Strauss  v.  Hamersley, 
37  N.  Y.  S.  R.  749,  13  N.  Y.  Supp.  816. 

Where  premises  formerly  used  as  a  black- 
smith shop  without  injury  to  persons  on 
adjoining  properties,  although  in  the  midst 
of  a  residence  district,  are  leased  to  an- 
other for  the  purpose  of  repairing  boilers 
therein,  and  third  persons  in  the  commun- 
ity are  disturbed  by  the  noise  and  dust 
made  by  the  lessee,  the  lessor  can  be  held 
liable  only  upon  a  flnding  that  boiler  mak- 
ing of  necessity,  and  to  his  knowledge  at 
the  time  of  the  leasing,  must  create  the 
nniaanee.  Fish  v.  Dodge,  4  Denio,  311,  47 
Am.  Dec  264. 

Where   one  buys  property  subject  to  a 
long  term  lease  for  opera  purposes,  he  is 
not  liable  during  running  of  uie  lease  if 
the  tenant   abandons    the   purpose   of   the , 
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lease,  converts  the  premises  into  Chinese 
shops,  and  puts  in  defective  plumbing  that, 
when  used  by  the  subtenants,  injures  ad- 
joining property  by  creating  filth  in  the 
cellar  and  injuring  the  walls  thereof;  but 
if  the  purchaser  renews  the  lease  after  the 
nuisance  has  been  created,  he  is  liable  for 
the  damages  caused  thereafter.  Fleischner 
V.  Citizens'  Real  Estate  &  Invest.  Co.  25 
Or.  119,  35  Pac.  174. 

The  lessor  of  a  livery  stable  will  or  will 
not  be  liable  for  damage  to  the  owner  of  an 
adjoining  residence  property,  caused  by 
noise,  stench,  etc.,  created  at  the  stable, 
according  to  whether  or  not  the  offensive 
matters  complained  of  are  such  as  are  neces- 
sarily incident  to  the  business,  so  as  to 
have  been  contemplated  when  the  lease  was 
made.  Kennedy  v.  Garrard,  —  Tex.  Civ. 
App.  — ,  156  S.  W.  570. 

Where  a  livery  stable  was  built  with 
windows  on  a  line  with  the  windows  of  a 
dwelling  house  on  an  adjoining  property 
close  by,  and  damages  were  alleged  to  have 
been  caused  by  the  lessee's  keeping  the  sta- 
ble windows  open  and  allowing  gas,  fumes, 
etc.,  to  escape  into  the  house,  the  stable 
having  been  built,  leased,  and  used  for 
stable  purposes,  although  the  stable  win- 
dows were  ori^nally  constructed  for  the 
purpose  of  giving  light,  and  if  necessary 
ventilation,  the  landlord  is  not  liable  to 
the  parties  injured  if  it  be  shown  that  the 
stable  could  be  ventilated  without  opening 
the  windows.  Metropolitan  Sav.  Bank  v. 
Manion,  87  Md.  68,  39  Atl.  90. 

Where  a  stable  was  purchased  subject  to 
a  lease  which  the  purchaser  could  not  ter- 
minate, he  is  not  liable  to  an  adjoining 
property  owner  whose  property  is  damaged 
by  the  percolations  of  filthy  water  from 
the  stable  into  the  adjoining  owner's  cellar, 
even  if  the  vendor  would  have  been.  Lufkin 
V.  Zane,  167  Mass.  117,  17  L.RJ^.  251,  34 
Am.  St.  Rep.  262,  31  N.  E.  757. 

And  where  the  stable  was  so  constructed 
that  it  could  have  been  used  so  as  not  to 
cause  the  damage,  no  one  but  the  tenant 
would  be  liable.    Ibid.  J.  W.  M. 
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husband,  a«  her  agent,  undertook  to  repair 
the  drain  by  putting  in  a  new  trough,  but 
did  it  so  imperfectly  as  not  to  improve  the 
conditions;  the  water  still  soaking  into 
the  ground  by  reason  of  the  defective  con- 
nection of  the  wooden  trough  with  the  gut- 
ter, and  penetrating  the  earth  towards  the 
plaintiff's  property. 

Twa  principles  of  law  governing  the  re- 
sponsibility of  a  landlord  for  injuries 
caused  by  a  nuisance  maintained  on  his 
rented  premises  are  very  clearly  enunciated 
in  the  case  of  Owings  ▼.  Jones,  0  Md.  108, 
where  this  court,  speaking  by  Le  Qr&nd. 
Ch.  J.,  said:  "First.  That  where  property 
is  demised,  and  at  the  time  ...  it  is 
not  a  nuisance,  and  becomes  so  only  by  the 
act  of  the  tenant  while  in  his  possession, 
and  injury  happens  during  such  possession, 
the  owner  is  not  liable;  but  second,  that 
where  the  owner  leases  premises  which  are 
a  nuisance,  or  must,  in  the  nature  of  things, 
become  so  by  their  user,  and  receives  rent, 
then,  whether  in  or  out  of  possession,  he  is 
liable." 

A  third  principle  equally  well  established 
is  that,  althougli  a  landlord,  in  the  absence 
of  a  covenant  to  that  effect,  is  ordinarily 
not  bound  to  repair,  yet,  if  he  assumes  to 
do  so  and  performs  the  work  so  negligent- 
ly as  to  cause  an  injury  thereby,  he  is 
responsible.  Taylor,  Land.  &  T.  §  175;  Mo- 
Henry  v.  Marr,  39  Md.  610.  So  that  in 
this  case,  whether  the  injuries  complained 
of  were  caused  by  the  original  faulty  con- 
struction and  condition  of  defendant's 
premises,  which  by  the  tenant's  ordinary 
use  of  them  subsequently  developed  the  nui- 
sance, or  by  the  defendant's  negligent  and 
ineffectual  effort  to  repair,  in  either  event 
the  defendant  would  be  responsible. 

We  have  examined  the  exceptions  to  the 
testimony  and  find  no  error  in  the  rulings 
of  the  trial  court  in  regard  thereto. 

There  is  testimony  in  the  record  to  the 
effect  that  the  first  floor  of  the  dwelling 
house  on  plaintiff's  premises  is  18  inches 
lower  than  the  yard;  that  the  yard  slopes 
toward  the  house,  and  that  the  first  floor 
of  the  house  has  always  been  damp,  and 
when  it  rains  the.  water  would  stand  on  the 
floor  in  pools  from  the  water  from  the  roof. 

But  this  testimony  was  submitted  to  the 
jury  in  connection  with  that  on  behalf  of 
the  plaintiff,  and  it  was  for  the  jury  to 
determine  the  cause  of  the  injury  from  all 
the  evidence,  under  proper  instructions 
from  the  court. 

We  have  examined  the  several  prayers 
offered  by  the  respective  parties,  and  think 
the  case  was  properly  submitted  to  the  jury 
by  the  instructions  actually  granted,  and 
that  there  was  no  error  in  rejecting  the 
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first,  fourth,  sixth,  and  seventh  prayers  of 
the  defendant. 

The  judgment  must  be  affirmed. 


BfASSACHUSSTTS  SUPREMB  JUDI- 
CIAL COURT. 

ANTONIO  CERCHIONE 

V. 

HENRY  S.  HUNNEWELL  et  aL,  Trustees. 

(216  Mass.  688, 102  N.  E.  908.) 

Landlord  and  tenant  —  ioe  on  walk  -^ 
liability  of  landlord. 

Although,  contrary  to  statute,  a  prop- 
erty owner  lets  the  property  with  a  con- 
ductor pipe  casting  the  water  on  the  side- 
walk, so  as  to  create  a  nuisance  in  freezing 
weather,  he  will  not  be  liable  for  injury  to 
a  pedestrian  therefrom,  if  the  lease  gave 
the  tenant  the  right  to  make  such  altera- 
tions and  repairs  as  he  deemed  expedient, 
and  obligated  him  to  save  the  landlord 
harmless  from  any  claim  arising  from 
neglect  to  remove  snow  and  ioe  from  the 
walks. 

(October  22,  1913.) 

Note.  —  lAahility  of  landlord  to  third 
persona  for  snow  and  ice  or  ohst mo- 
tions upon  the  sidewalk. 

On  the  substantive  question  of  liability 
for  permitting  water  to  accumulate  and 
freeze  on  sidewalk  to  the  injury  of  travel- 
ers, see  notes  to  Brown  v.  White,  68  L.R.A. 
321;  Hynes  v.  Brewer,  9  L.R.A.(N.S.)  598; 
Maloney  v.  Hayes,  28  L.R.A.(N.S.)  200, 
and  Stephens  v.  Deickman,  —  L.RA.  (N.S.) 
— .  In  the  present  note,  the  liability  of 
someone  is  assumed,  and  the  question  is 
as  to  when  the  liability  ia  imposed  upon 
the  landlord. 

In  criticism  of  Gehchione  v.  Hu««e- 
WELLy  it  has  been  said  (62  Am.  L.  Reg. 
229) :  "The  landlord  remains  liable  during 
the  tenancy  whenever  the  premises  when 
demised  are  themselves  a  nuisance  (Fisher 
V.  Thirkell,  21  Mich.  1,  4  Am.  Rep.  422) ; 
or  are  in  such  a  condition  that  a  use  for 
the  purposes  leased  must  create  a  nuisance 
(Krauss  v.  Brua,  107  Pa.  86).  But  he  is 
not  liable  when  the  nuisance  is  created  by 
the  tenant.  Fehlhauer  v.  St.  Louis,  178 
Mo.  036,  77  S.  W.  843.  A  vendor  of  land 
on  which  he  has  created  a  continuing  nui- 
sance remains  liable  as  Ions  as  the  nuisance 
continues,  but  his  vendee  is  liable  only  as 
long  as  he  holds  the  land.  Plumer  v. 
Harper,  3  N.  H.  88,  14  Am.  Dec.  333.  Thus 
it  would  seem  that  the  liability  of  the  land- 
lord or  vendor  is  based  on  the  creation  .of 
the  nuisance;  that  of  the  tenant  or  vendee 
upon  the  control  of  the  premises  on  which 
the  nuisance  exists.  For  this  reason  it  has 
been  held  that  a  covenant  by  the  tenant 
does  not  relieve  the  landlord  of  his  lia- 
bility to  a  stranger.  Ahem  y.  Steele,  115 
N.  Y.  209,  5  L.RA.  449,  12  Am.  St.  Rep. 
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EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  for  Suffolk  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendants' negligence  which  resulted  in  a 
▼erdict  for  plaintiff.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Peabody,  Arnold,  Batchelder, 
A  linther,  for  defendants: 

The  question  of  the  maintenance  of  the 
spout  was  put  in  issue  by  the  pleadings, 
and  the  defendants  were  entitled  to  intro- 
duce evidence  on  that  issue,  whether  the 
evidence  offered  did  or  did  not  constitute 
a  complete  defense  to  the  action. 

Leonard  y.  Storer,  116  Mass.  86,  15  Am. 
Rep.  76;   Jackman  v.  Arlington  Mills,  137 


Mass,  277;  Dalay  v.  Savage,  145  Mass.  38, 
1  Am.  St.  Rep.  429,  12  N.  E.  841;  Clifford 
V.  Atlantic  Cotton  Mills,  146  Mass.  47,  4 
Am.  St.  Rep.  279,  15  N.  E.  84;  Caldwell  v. 
Slade,  156  Mass.  84,  30  N.  E.  87;  Munroe 
V.  Carlisle,  176  Mass.  199,  57  N.  E.  332; 
Wixon  V.  Bruce,  187  Mass.  232,  68  L.R.A. 
248,  72  N.  E.  978;  Neas  v.  Lowell,  193 
Mass.  441,  79  N.  E.  810*;  Coman  v.  Alles, 
198  Mass.  99,  14  L.R.A.(N.S.)  950,  83' N. 
£.  1097;  Maloney  v.  Hayes,  206  Mass.  1, 
28  L.R.A.(N.S.)  200,  91  N.  E.  911,  3  N. 
C.  C.  A.  137 ;  Marston  v.  Phipps,  209  Mass. 
552,  95  N.  E.  954. 

The  conductor  in  and  of  itself  was  not 
a  nuisance,  though  it  might,  through  the 
ordinary  workings  of  nature,  create  a 
nuisance. 


778,  22  N.  E.  193;  Ingwcrsen  v.  Rankin, 
47  N.  J.  L.  18,  64  Am.  Rep.  109;  CorUra: 
Pretty  y.  Bickmore,  L.  R.  8  C.  P.  401,  28 
L.  T.  N.  8.  704,  21  Week.  Rep.  733,  16  Eng. 
Rul.  Gas.  335.  If,  then,  the  liability  of 
the  landlord  is  properly  based  on  his  crea- 
tion of  the  nuisance,  it  is  submitted  that 
he  should  be  liable  for  it  as  long  as  it 
in  fact  exists,  irrespective  of  what  was  con- 
templated by  him  when  he  leased,  or  what 
covenants  were  made  by  the  tenant  in  the 
lease." 

But  the  reasoning  displayed  in  the  state- 
ment is  fallacious.  A  proposition  is  not 
necessarily  proved  by  proof  of  its  converse. 
If  it  be  admitted  that  the  "liability  of  the 
landlord  is  properly  based  on  his  creation 
of  the  nuisance,"  it  does  not  necessarily 
follow  that  he  is  liable  without  any  excep- 
tion for  injuries  caused  by  every  nuisance 
he  has  created,  especially  where  other  ele- 
ments enter  into  and  form  part  of  the  basis 
of  his  liability.  But  the  landlord's  liability 
is  not  always  based  upon  his  creation  of 
the  nuisance,  and  seldom  if  ever  on  that 
alone.  Plumer  v.  Harper  is  not  authority 
for  the  statement  that  the  "vendee  is  liable 
only  so  long  as  he  holds  the  land."  The 
opposite  was  held  to  be  the  laW  in  Timlin 
V.  Standard  Oil  Co.  126  N.  Y.  514,  22  Am. 
St.  Rep.  846,  27  N.  E.  786.  The  court  said: 
"In  Todd  V.  Flight,  9  C.  B.  N.  S.  377,  30 
L.  J.  C.  P.  N.  S.  21,  7  Jur.  N.  S.  291,  3 
L.  T.  N.  S.  325,  9  Week.  Rep.  145,  15  Eng. 
Rul.  Cas.  329,  decided  in  the  common  pleas 
in  1860,  an  action  was  held  to  lie  against 
an  owner  who,  with  knowledge,  leased  his 
premises  in  a  dangerous  condition  (to  wit, 
m  Buch  a  condition  as  to  be  a  nuisance), 
where  damage  was  caused  to  a  third  party 
after  such  leasing.  The  opinion  was  de- 
livered by  Earle,  Ch.  J.,  who  held  the 
owner  guilty  of  a  wrongful  act  in  knowingly 
renting  premises  in  a  condition  dangerous 
to  the  public  or  an  adjoining  owner.  The 
case  of  Edwards  v.  New  York  &  H.  R.  Co. 
98  N.  Y.  245,  60  Am.  Rep.  659,  holds  no 
different  doctrine.  In  that  case  it  was 
stated  in  the  opinion  that  the  owner  is 
liable  if  he  create  a  nuisance  and  demise 
the  premises  with  the  nuisance  on  it.  I 
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think  that  even  if  he  does  not  create  it, 
yet  if,  to  his  knowledge,  it  exist  on  his 
premises  at  the  time  of  the  demise,  and  is 
of  a  character  dangerous  to  the  public  or 
an  adjoining  owner,  or  if  he  were  in  truth 
ignorant,  and  yet  by  the  exercise  of  rea- 
sonable care  and  diligence  he  would  have 
known  of  its  existence,  there  is  no  principle 
which  can  exempt  him  from  responsibility 
any  more  than  if  he  created  the  nuisance 
himself.  The  same  principle  would  hold  the 
lessee  of  the  whole  premises,  who,  in  his 
turn  and  with  full  knowledge,  leases  to  an- 
other the  premises,  or  any  portion  of  them, 
with  the  nuisance  thereon." 

McGrath  v.  Walker,  64  Hun,  179,  18  N. 
Y.  Supp.  915,  is  also  authority  for  the 
proposition  that  the  owner  who  leases  prem- 
ises, knowing  that  a  nuisance  exists  thereon, 
is  liable  to  a  third  person  injured  thereby, 
even  though  the  nuisance  existed  when  the 
lessor  bought  the  premises.  The  court  said : 
"Her  failure  to  abate  the  same  was  non- 
feasance, and  nonfeasance  was  equivalent 
to  misfeasance.  Continuance  was  equal 
to  creation,  and  inaction  was  continuance. 
Her  demise  of  the  premises,  with  the  open- 
ing uncovered,  to  oe  used  by  the  tenant 
in  the  same  condition,  constituted  a  per- 
petuation of  the  wrong,  from  which  she 
derived  a  pecuniary  benefit." 

And  where  the  nuisance  is  created  bv  the 
tenant,  if  the  landlord  renews  the  lease, 
with  knowledge  of  the  nuisance,  he  is  lia- 
ble to  third  persons  for  injury  necessarily 
caused  thereby.  Fleischner  v.  Citizens'  Real 
Estate  &  Invest.  Co.  25  Or.  119,  36  Pac. 
174. 

It  is  evident  from  all  the  authorities 
that  continuing  the  nuisance  enters  into  and 
forms  part  of  the  basis  of  liability.  The 
theory  is,  that  a  presumption  of  an  inten- 
tion to  continue  the  nuisance  is  raised  by 
the  fact  that  the  premises  containing  the 
nuisance  were  demised.  Courts  are  not  in 
complete  harmony  as  to  whether  or  not  a 
covenant  by  the  tenant  to  repair,  including 
the  defect,  will  overcome  the  presumption. 
The  majority  of  American  courts  hold  that 
it  will  not,  but  there  is  respectable  au- 
thority to  the  contrary.    See  note  to  Knight 
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Clifford  Y.  Atlantic  Cotton  Mills,  146 
Mass.  47,  4  Am.  St.  Rep.  279,  16  N.  £.  84; 
Shipley  v..  Fifty  Associates,  101  Mass.  251, 
3  Am.  Rep.  346;  Leonard  y.  Storer,  115 
Mass.  86,  15  Am.  Rep.  76;  Neas  y.  Lowell, 
193  Mass.  441,  79  N.  E.  810;  Coman  y. 
Alles,  198  Mass.  99,  14  L.R.A.(N.S.)  960, 
83  N.  E.  1097;  Wixon  y.  Bruce,  187  Mass. 
232,  68  L.R.A.  249,  72  N.  E.  978. 

tiven  if  the  conductor  can  be  said  to 
have  constituted  a  nuisance  existing  at  the 
time  of  the  letting,  the  covenants  of  the 
lessee  rebutted  any  presumption  that  its 
continuance  was  authorized. 

Jackman  y.  Arlington  Mills,  137  Mass. 
277;  Dalay  y.  Savage,  145  Mass.  38,  1 
Am.  St.  Rep.  429,  12  N.  E.  841;  Maloney 
Y.   Hayes,   206    Mass.    1,    28    L.R.A.(N.S.) 


200,  91  N.  E.  911,  3  N.  0.  C.  A.  137;  Pretty 
Y.  Bickmore,  L.  R.  8  C.  P.  401,  28  L.  T. 
N.  S.  704,  21  Week.  Rep.  733,  15  Eng.  Rul. 
Cas.  336. 

Messrs.  Joseph  P.  Walsh  and  C.  J. 
Muldoon,  Jr.,  for  plaintiff: 

A  landowner  or  occupier  of  land  can- 
not lawfully  collect  surface  water  .into  a 
definite  channel,  and  discharge  it  upon  a 
highway  in  such  a  manner  as,  by  its  freez- 
ing from  natural  causes,  to  render  the  use 
of  the  way  dangerous  to  persons  rightfully 
upon  the  highway. 

Coman  y.  Alles,  198  Mass.  99,  14  L.RJk. 
(N.S.)  950,  83  N.  E.  1097;  Hynes  y.  Brew- 
er, 194  Mass.  435,  9  L.R.A.(N.S.)  598,  80 
N.  E.  603;  Cavanagh  v.  Block,  192  Mass.  63, 
6  L.R.A,(N.S.)   310,  116  Am.  St.  Rep.  220, 


Y.  Foster,  ante,  286,  where  all  the  cases 
covering  this  principle  are  cited,  and 
where  the  distinguishing  feature  in  the 
decision  in  Cebchionb  y.  Hunnewell  is 
discussed. 

The  scope  of  the  present  note  is  limited 
to  cases  of  injury  caused  by  ice,  snow,  and 
other  obstructions  upon  the  sidewalk,  and 
docs  not  include  a  full  discussion  of  the 
principles,  but  is  intended  to  show  the  par- 
ticular value  of  some  of  the  cases  cited  in 
the  note  to  Knight  v.  Foster,  ante,  280.  The 
cases  cited,  supra,  are  therefore,  not  within 
the  scope  of  this  note,  but  are  cited  as  in- 
troductory only. 

For  cases  illustrating  the  principles  ap- 
plicable to  nuisances,  as  that  term  is  com- 
monly understood,  see  note  to  Miller  v. 
Fisher,  ante,  295;  as  to  coal  holes,  area 
ways,  and  other  excavations  under  sidewalk, 
see  note  to  McLaughlin  v.  Kelly,  post,  305; 
and  as  to  injuries  caused  by  things  falling, 
see  note  to  Brewer  v.  Farnam,  post,  312. 

The  landlord  is  liable  to  a  pedestrian 
injured  by  falling  upon  the  sidewalk  along 
the  rented  property,  the  fall  having  been 
caused  by  ice  upon  the  pavement: 

— where  the  premises  had  been  leased 
with  a  spout  attached  to  a  conductor  lead- 
ing from  the  roof  of  the  house  through 
which  the  water  was  drained  upon  the  pave- 
ment, forming  the  ice,  and  the  jury  had 
found  that  the  landlord  had  contemplated 
that  the  premises  would  remain  in  that 
condition  and  subject  to  that  use.  Maloney 
Y.  Hayes,  206  Mass.  1,  28  L.R.A.(N.S.) 
200,  91  N.  E.  911,  3  N.  C.  C.  A.  137; 

— where  a  bay  window  had  been  so  con- 
structed that  the  water  ran  off  the  roof 
onto  the  sidewalk,  and  there  froze  into 
ice,  causing  a  pedestrian  to  slip  and  fall 
thereon.  Marston  v.  Phipps,  209  Mass. 
652,  95N.  E.  954; 

— ^where  roof  gutters  were  defective,  dis- 
charging water  upon  the  sidewalk,  which 
formed  the  ice  thereon,  the  landlord  being 
obliged  by  the  terms  of  his  lease  to  make 
all  repairs,  even  though  the  tenant  may 
have  been  negligent  in  not  removing  the 
ice  so  formed.  Smith  v.  Preston,  104  Me. 
166,  71  Atl.  663; 
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— ^where  the  premises  were  leased  to 
several  separate  tenants,  the  landlord  agree- 
ing to  make  all  necessary  repairs  and  re- 
taining control  of  the  passageways  and 
doors  for  that  purpose,  and  made  all  re- 
pairs to  roof,  gutters,  and  conductors  of  the 
buildings,  the  ice  and  snow  upon  the  side- 
walk having  been  put  there  by  sliding  and 
falling  from  the  roof  and  freezing,  caused 
by  water  from  defective  gutters.  Kirby  v. 
Boylston  Market  Asso.  14  Gray,  249,  74  Am. 
Dec.  682; 

— ^where  the  roof  gutters  were  out  of  re- 
pair, permitting  or  causing  water  to  be 
cast  upon  the  sidewalk,  where  it  froze,  the 
different  parts  of  the  building  being  leased 
to  different  tenants,  but  control  of  the  out- 
side and  roof  thereof  being  retained  by  the 
landlord,  even  though  the  acts  of  children 
contributed  to  the  nuisance.  Gilland  v. 
Maynes,  —  Mass.  — ,  104  N.  E.  555 ; 

— ^where  the  facts  were  practically  the 
same  as  those  in  Maloney  v.  Hayes,  supra, 
and  the  court  said,  by  way  of  obiter,  that 
even  if  the  landlord  had  exacted  from  the 
tenant  a  covenant  to  repair,  that  would  not 
have  changed  the  situation.  Isham  v.  Brod- 
erick,  89  Minn.  397,  95  N.  W.  224,  14  Am. 
Neg.  Rep.  112; 

— ^where  the  owner  of  premises  connects  a 
drainpipe  from  a  sink  in  the  house  with 
an  archway  leading  onto  the  sidewalk,  in- 
tending his  tenant  to  use  the  sink  with  the 
drainpipe  to  carry  away  waste  water,  and 
the  tenant  does  so  use  the  sink,  the  waste 
water  being  thus  conveyed  to  the  sidewalk, 
where  it  forms  ice  which  causes  the  fall 
and  injury  of  a  pedestrian,  regardless  of  the 
tenant's  duty  to  keep  the  sidewalk  clear  of 
snow  and  ice.  Brown  v.  White,  202  Pa. 
297,  68  L.R.A.  321,  51  Atl.  962. 

In  Wenzler  v.  McCotter,  22  Hun,  60,  it 
was  held  that  an  owner  of  premises  who 
permitted  a  spouting  carrying  rain  water 
from  his  own  and  a  neighboring  roof  onto 
the  sidewalk,  to  remain  in  that  condition, 
was  liable  to  one  falling  upon  the  sidewalk 
in  consequence  of  the  ice  formed  from  the 
water  so  carried,  even  though  the  premises 
were  leased  and  in  possession  of  a  tenant 
whose  duty  it  was  to  keep  the  sidewalk 
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77  N.  K  1027,  20  Am.  Neg.  Rep.  379; 
Shipley  V.  Proctor,  177  Mass.  498,  59  N. 
£.  119,  9  Am,  Neg.  Rep.  304;  Leahan  y. 
Cochran,  178  Mass.  666,  53  L.R.A.  891,  86 
Am.  St.  Rep.  506,  60  N.  E.  382;  Davis  v. 
Rich.  180  Mass.  235,  62  N.  E.  375;  Dahlin 
V.  Walsh,  192  Mass.  163,  6  L.R.A.(NJS.) 
615,  77  N.  E.  830,  20  Am.  Neg.  Rep.  367; 
Rathke  v.  Gardner,  134  Mass.  14;  Smith 
V.  Faxon,  156  Mass.  589,  31  N.  E.  687; 
Fitzpatrick  v.  Welch,  174  Mass.  486,  48 
L.R-A.  278,  55  N.  E.  178. 

If  he  does  so,  and  through  the  operation 
of  natural  causes  the  water  freezes,  he  is 
the  efficient  cause  in  the  creation  of  a 
nuisance,  and  is  liable  for  whatever  damage 
ensues  as  a  probable  consequence. 


Field  V.  Gowdy,  199  Mass.  668,  19  L.R.A. 
(N.  S.)   238,  85  N.  E.  884. 

The  maintenance  of  a  spout  constructed, 
intended,  and  designed  to  discharge  water 
upon  a  public  highway,  where  it  was  like- 
ly to  freeze  from  the  operation  of  natural 
causes,  may  be  found  to  constitute  a  nuis- 
ance. 

Leahan  v.  Cochran,  178  Mass.  666,  53 
L.R.A.  891,  86  Am.  St.  Rep.  506,  60  N.  E. 
382. 

If  a  nuisance  exists  when  the  landlord 
leases  the  premises  to  the  tenant  he  is  held 
to  contemplate  their  remaining  in  the  con- 
dition in  which  he  lets  them,  and  to  author- 
ize the  continuance  of  the  nuisance. 

Dalay  v.  Savage,  145  Mass.  38,  1  Am. 
St.   Rep.  429,   12  N.  E.   841;    Jackman   v. 


clean.  But  the  decision  was  reversed  in 
87  N.  Y.  122,  41  Am.  Rep.  358,  on  the 
ground  that  no  water  came  from  defend- 
ant's roof,  and  the  spouting  had  been  placed 
before  defendant  bought  the  property,  so 
that  he  could  not  be  held  liable  for  tacitly 
permitting  (without  using)  a  nuisance  that 
existed  on  his  property  before  he  purchased, 
in  the  absence  of  notice  to  abate,  even  if 
he  had  not  leased  the  property. 

But  the  landlord  is  not  liable  where  the 
injury  was  caused: 

— ^by  snow  and  ice  upon  the  sidewalk 
placed  there  by  natural  causes,  causing 
plaintiff  to  fall,  the  building  having  been 
leased  to  several  separate  tenants,  whose 
duty  it  was  to  keep  the  sidewalk  free  from 
f^now  and  ice.  Kirby  v.  Boylston  Market 
As5;o.  supra; 

— ^by  pedestrian  falling  upon  ice  upon  the 
sidewalk  which  the  tenant  had  neglected  to 
remove,  even  though  the  ice  was  caused  by 
water  running  upon  the  sidewalk  through 
a  ditch  which  the  landlord  had,  before  let- 
ting the  premises,  constructed  from  the 
washhouse  upon  the  premises,  across  the 
sidewalk,  for  the  purpose  of  carrying  away 
the  surplus  water,  and  the  water  that  the 
tenants  had  used  for  washing  purposes,  and 
this  same  use  had  been  made  of  the  ditch 
by  the  tenants  at  a  time  when  the  water 
froze  upon  the  pavement.  Gardner  v. 
Khodes,  114  Ga.  .929,  67  L.R.A.  749,  41  S. 
E.  63.  It  was  here  held  that  the  tenants, 
end  not  the  landlord^  had  created  the  nui- 
sance. Unless  it  can  be  said  that  using 
the  ditch  at  a  time  when  the  water  would 
freeze  waa  not  intended  by  the  landlord, 
or  that  he  intended  his  tenants  to  do  an 
impossible  thing, — keep  the  sidewalk  clear 
of  the  ice  thus  formed, — the  court  here  evi- 
dently applied  the  wrong  principle  to  the 
facts  before  it.  See  same  case  cited  in 
Knight  V.  Foster,  ante,  286. 

Tn  Stephens  v.  Deickman,  —  Ky.  — , 
—  L.R.A.(N.8.)  — ,  164  8.  W.  931,  where 
the  allegation  was  that  plaintiff's  intes- 
tate had  died  from  the  effect  of  injuries 
received  by  a  fall  upon  the  sidewalk 
along  defendants'  building,  caused  by  ice 
formed  upon  the  sidewaUc  by  the  freez- 
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ing  of  water  conducted  from  the  roof  of 
the  building  to  a  point  where  it  natural- 
ly flowed  upon  the  sidewalk,  and  the  action 
was  against  the  landlord  and  his  tenant,  it 
was  held  that  a  demurrer  by  the  landlord 
should  be  overruled,  it  not  having  been 
shown  that  the  landlord  did  not  have  com- 
plete control  over  his  building. 

In  Valin  v.  Jewell,  —  Conn.  — ,  90  Atl. 
36,  where  a  porch  roof  was  so  constructed 
that  water  was  cast  upon  the  sidewalk 
where  it  froze,  and  the  tenant  was  hurt  by 
slipping  thereon  and  falling  while  removing 
the  same  in  compliance  with  a  city  ordi- 
nance, the  court,  while  holding  that  the 
case  falls  within  the  rules  governing  land- 
lord's liability  to  his  tenant  and  that  no 
liability  attached  as  a  consequence,  admits, 
on  the  authority  of  Marston  v.  Phipps,  209 
Mass.  552,  95  N.  E.  954;  Smith  v.  Preston, 
104  Me.  161,  71  Atl.  653;  and  Hartford  v. 
Talcott,  48  Conn.  525,  40  Am.  Rep.  189, 
that  ''it  is  conceivable  that  out  of  such  a 
situation  a  breach  of  duty  towards  someone 
might  arise,"  but  refused  to  pass  upon  the 
question  on  the  theory  that  plaintiff  was 
a  traveler  upon  the  sidewalk,  nolding  that 
he  was  not  such,  but  a  tenant. 

Obstructions. 

The  holding  in  Knight  v.  Foster,  ante, 
286,  so  far  as  it  rests  upon  the  theory  that 
to  change  the  gate  so  as  to  make  it  swing 
in,  instead  of  out  over  the  sidewalk,  was 
a  change,  and  not  a  repair,  is  opposed  by 
Gensler  v.  Kemble,  227  Pa.  608,  76  Atl.  223, 
where  it  was  held  that  a  gate  so  construct- 
ed that  it  swings  out  over  the  sidewalk  is 
not  a  nuisance  per  ae,  hence,  a  landlord  is 
not  liable  to  a  pedestrian  injured  by  such 
gate  left  open  by  the  tenant,  since  the  ten- 
ant's negligence  was  the  sole  cause  of  the 
injury. 

And  it  has  been  held  that  the  landlord 
is  not  liable  where  the  injury  was  caused  by 
gates  opening  outward  over  the  sidewalk, 
allowed  to  stand  in  that  position,  where 
the  tenant  had  constructed  the  gates  under 
his  power  in  the  lease  to  make  changes  and 
had  covenanted  to  make  all  repairs.  Hull 
V.  Sherrod,  97  III.  App.  298. 
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Arlington  Mills,  137  Mass.  277;  Clifford 
V.  Atlantic  Cotton  MiUs,  140  Mass.  47,  4 
Am.  St.  Rep.  279,  15  N.  E.  84;  Davis  v. 
Rich,  180  Mass.  235,  62  N.  E.  379;  Lion 
V.  Baltimore  City  Pass.  R.  Co.  90  Md.  266, 
47  L.R.A.  127,  44  AtL  1045;  McDonough 
V,  Oilman,  3  Allen,  264,  80  Am.  Dec  72; 
Prentiss  ▼.  Wood,  132  Mass.  486;  Dalaj 
V.  Savage,  145  Mass.  38,  1  Am.  St.  Rep.  429, 
12  N.  E.  841;  Lufkin  y.  Zane,  157  Mass. 
117,  17  L.R.A.  251,  34  Am.  St.  Rep.  262, 
31  N.  E.  757. 

^^889  Oh.  J.,  delivered  the  opinion  of 
the  court: 

There  was  evidence  tending  to  show  that 
the  plaintiff,  in  the  exercise  of  due  care,  on 
January  1,  1912,  was  injured  by  slipping 
on  the  sidewalk  in  Boston,  on  ice  formed 
from  water  discharged  from  a  spout  on 
a  building  owned  by  the  defendants  which 
had  been  in  the  same  structural  condition 
for  about  eleven  years.  The  building  was 
of  such  size  that  by  Stat.  1892,  chap.  419, 
§  66,  it  was  required  to  have  * 'leaders  suffi- 
cient to  carry  all  the  water  to  the  street, 
gutter,  or  sewer,  in  such  manner  as  not 
to  flow  upon  the  sidewalk."  The  spout  in 
question  discharged  water  from  a  conductor 
on  the  roof  and  ended  about  five  inches 
from  the  sidewalk.  In  the  superior  court, 
the  presiding  judge,  subject  to  the  defend- 
ants' exceptions,  refused  to  allow  them  to 
show  that  the  building  was  leased  to  a 
tenant  for  the  term  of  twenty  years  from 
July  31,  1906,  by  unrecorded  leases,  accord- 
ing to  which  the  lessee  took  possession  of 
the  entire  premises  in  their  then  condition, 
with  the  right  to  make  such  alterations 
and  repairs  as  it  might  deem  expedient  and 
to  remove  the  building  and  erect  a  new 
one  in  its  place,  all  in  compliance  with 
the  requirements  of  the  public  authorities 
and  subject  only  to  the  approval  of  the 
plans  by  the  lessors  or  their  architect,  and 


covenanted  to  save  the  defendants  as  les- 
sors harmless  from  all  loss  or  damage 
occasioned  by  any  nuisance  made  or  suf- 
fered on  the  premises,  and  from  any  claim 
or  damage  arising  from  neglect  in  not  re- 
moving snow  and  ice  from  the  sidewalks 
bordering  on  the  premises.  The  question 
is  whether  there  was  error  in  this  ruling. 

A  landowner  in  the  possession  of  his 
premises,  who  gathers  water  and  pours  it 
in  an  artificial  chancel  in  such  manner  aa 
to  cause  the  accumulation  of  ice  upon  a 
sidewalk,  is  the  efficient  cause  in  the  cre- 
ation of  a  nuisance,  and  may  be  held  liable 
for  tlic  damages  which  ensue  as  a  probable 
consequence.  Field  v.  Oowdy,  199  Mass. 
568,  119  L.R.A.(N.S.)  236,  85  N.  E.  884. 
Where  such  premises  are  let  to  a  tenant  at 
will,  who  simply  agrees  to  pay  rent  and 
assumes  only  the  obligations  flowing  from 
the  relation  of  tenancy  at  will,  t^^'^  land- 
lord still  may  be  held  liable.  Jackiiian  v. 
Arlington  Mills,  137  Mass.  277;  Maloney 
V.  Hayes,  206  Mass.  1,  28  L.R.A.(N.S.)  200, 
91  N.  E.  911,  3  N.  0.  C.  A.  137;  Marston  \. 
Phipps,  209  Mass.  552,  95  N.  E.  954.  Whero 
there  is  a  lease  of  premises  on  which 
a  nuisance  exists  or  such  a  condition  as 
plainly  will  lead  to  the  creation  of  a  nui- 
sance, and  a  surrender  of  control  is  made 
to  the  tenant  without  any  express  agree- 
ment touching  the  nuisance,  then  the  land- 
lord may  be  found  to  have  contemplated 
the  continuance  of  the  illegal  or  dangerous 
condition  by  the  tenant  and  may  be  held 
responsible  for  damages  resulting  there- 
from. Jackman  v.  Arlington  Mills,  137 
Mass.  277.  But  where  there  is  a  transfer 
of  possession  to  a  tenant  under  a  genuine 
lease,  by  which  he  is  given  the  right  to 
make  alterations  and  even  to  replace  the 
existing  structures  by  new,  and  agrees  to 
save  the  lessor  harmless  from  damages 
arising  from  any  nuisance  and  especially 
from  unremoved  snow   and  ice,  it  cannot 


The  landlord  is  not  liable  where  the  in- 
jury was  caused  by  rubbish,  such  as  boxes, 
being  placed  upon  the  sidewalk  by  the  ten- 
ant, contrary  to  a  city  ordinance,  over 
which  a  pedestriar  fell  in  the  darkness,  no 
lights  having  been  provide^,  even  though 
the  landlord  may  have  had  constructive 
notice  of  the  obstruction.  Madam  ▼.  Hal- 
lam,  165  'Mich,  686,  131  N.  W.  81. 

Where  the  owner  leased  premises  abutting 
on  a  sidewaJk  in  a  city,  for  the  purpose  of 
conducting  a  shooting  gallery  therein,  she 
is  not  liable  to  a  pedestrian  on  the  street 
who  lost  an  eye  by  a  bullet  which  rebounded 
from  the  target,  unless  it  is  shown  that  she 
had  knowledge  that  the  business  would  be 
or  was  conducted  without  a  permit  from 
the  city,  or  that  the  business  was  to  be  or 
was  being  used  in  such  a  way  as  to  con- 
stitute a  danger  or  a  nuisance,  since  the 
.'SO  L.R.A.fN.S.) 


business  could  have  been  conducted  in  a 
safe  and  proper  way.  Leonard  v.  Hornells- 
ville,  41  App.  Div.  106,  58  N.  Y.  Supp.  266, 
appeal  dismissed  in  166  N.  T.  590,  59  N.  E. 
1125. 

But  barn  doors  constructed  so  as  to  swing, 
from  the  door  sill  even  with  the  sidewalk, 
outward  over  it,  so  that  when  open  they 
reached  one  third  of  the  way  across  the 
sidewalk,  are  a  nuisance,  and  a  pedestrian 
injured  by  the  doors  blowing  violently 
against  her  while  using  the  sidewalk  has  a 
right  of  action  against  the  owner,  who  con- 
structed the  doors,  even  though  the  bam 
is  in  possession  of  a  tenant  whose  negligence 
in  using  the  doors  helped  to  cause  the  in- 
jury. Holroyd  v.  Sheridan,  53  App.  Div. 
14,  65  N.  Y.  Supp.  442,  appeal  dismissed 
in  166  N.  Y.  634,  60  N.  E.  1112,      J,  W.  M. 
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be  said  thai  the  landlord  contemplates  the 
existence  of  ice  <»  the  sidewalk.  As  was 
said  by  Sheldon,  J.,  in  Coman  y.  AUes,  108 
Mass.  99,  14  LJt^.(N.S.)  950,  83  N.  E. 
1097:  '^f  the  premises  can  be  used  by  the 
tenant  In  the  manner  intended  by  the  land- 
lord without  becoming  a  nuisance,  then  the 
landlord  ia  not  liable  for  any  nuisance 
created  by  an  act  of  omission  or  of  com- 
mission" done  by  the  tenant  after  he  has 
taken  possession  under  the  lease.  The  cir- 
cumstances of  the  case  at  bar  make  it  in- 
distinguishable from  that  case,  by  the 
authority  of  which  it  is  governed.  The 
possibility  that  the  tenant  might  allow  the 
water  from  this  spout  to  flow  upon  the  side- 
walk and-  freeze  and  accumulate  there  in 
such  quantities  as  to  become  dangerous 
does  not  warrant  the  inference  that  the 
defendants  contemplated  that  method  of 
using  the  premises  any  more  than  in  Coman 
▼.  Alles,  and  in  Wixon  y.  Bruce,  187  Mass. 
232,  68  L.R.A.  248,  72  N.  E.  978.  At  the 
time  the  lease  was  made  in  July,  1906, 
there  was  no  nuisance  of  the  sort  now 
complained  of  on  the  premises.  The  direct 
source  of  the  injury  to  the  plaintiff  here, 
as  in  other  cases,  was  the  wrongful  Con- 
duct of  the  tenant  in  failing  to  prevent 
the  improper  accumulations  of  ice  upon  the 
adjacent  sidewalk.  Liability  stops  with 
this  proximate  cause.  Clifford  v.  Atlantic 
Cotton  Mills,  146  Mass.  47,  4  Am.  St.  Rep. 
279,  15  N.  £.  84.  The  effect  in  shielding 
a  landlord  from  liability  of  an  express 
agreement  in  a  lease,  putting  a  duty  upon 
the  tenant  to  relieve  against  a  nuisance, 
or  the  condition  from  which  a  nuisance  may 
be  produced  by  an  unrestrained  operation 
of  natural  causes,  is  recognized  in  Dalay 
V.  Savage,  146  Mass.  38,  42,  1  Am.  St.  Rep. 
429,  12  N.  E.  841;  Cavanagh  v.  Block,  192 
Mass.  63,  65,  66,  6  L.R.A.(N.S.)  310,  116 
Am.  St.  Rep.  220,  77  N.  E.  1027,  20  Am. 
Neg.  Rep.  379;  Quinn  v.  Crinmiinga,  171 
Mass.  255,  256,  42  L.R.A.  101,  68  Am. 
St.  Rep.  420,  50  N.  E.  624 ;  Pretty  v.  Bick- 
more,  L.  R.  8  C.  P.  405,  28  L.  T.  N.  8. 
704,  21  Week.  Rep.  733,  15  Eng.  Rul.  Cas. 
335,  and  Gwinnell  v.  Eamer,  L.  R.  10  C. 
P.  658,  32  L.  T.  N.  tf.  835. 

Under  the  lease  offered  in  evidence  it 
does  not  appear  that  the  landlord  let  a 
nuisance  and  took  rent  as  compensation 
for  the  use  of  the  nuisance.  If  he  had  done 
this  is  not  a  proper  case  for  the  application 
But  whether  the  nuisance  should  exist  or 
not  depended  solely  upon  the  act  or  omis- 
sion of  the  tenant.  In  such  case  the  tenant, 
and  not  the  landlord,  is  liable. 

Stat.  1907,  chap.  550,  S  132,  was  not  in 
force  at  the  time  the  lease  in  question  was 
made,   and   therefore  it  is  unnecessary  to 
decide  what  effect,  if  any,  it  might  have. 
50  LJlJi.(N.S.)  20 


The  result  is  that  in  the  opinion  of  a 
majority  of  the  court  the  offered  evidence  of 
the  lease  erroneously  was  excluded.  But 
this  is  not  a  proper  case  for  the  application 
of  Stat.  1909,  chap.  236,  and  judgment  is 
not  ordered.  Archer  v.  Eldredge,  204  Mass. 
323,  327,  90  N.  E.  525. 

Exceptions  sustained. 


PBNNSYIiVANIA  SUPKEMB  OOUBT. 

MARY  Mclaughlin 

V. 

EDWARD  KELLY,  Jb.,  Appt 

(230  Pa.  251,  79  Atl.  552.) 

Highways  —  opening  in  sidewalk  ^ 
liability  of  property  owner. 

1.  A  property  owner  is  bound  to  use 
reasonable  care  to  keep  a  covering  to  a 
hole  under  the  sidewalk  in  safe  condition, 
although  it  is  next  to  the  building  and  out 
of  the  regular  line  of  travel. 

Notice  —  defective  support  to  sidewalk 
grating  —  length  of  use. 

2.  That  a  grating  over  a  hole  in  a  side- 
walk has  been  supported  by  the  same  wooden 
frame  for  twen^  years,  to  the  knowledge 
of  the  owner  of  the  abutting  property,  is 
sufficient  to  charge  him  with  notice  that 
inspection  might  show  that  the  support 
should  be  replaced. 

Landlord  and  tenant  —  defective  side- 
walk grating  —  liability  for  injuries. 

3.  A  property  owner  who  renews  a  lease 
at  a  time  when  a  grating  in  the  adjoining 
sidewalk  is  in  a  defective  condition  is 
liable  for  subsequent  injury  to  a  pedestrian 
through  the  giving  way  of  the  grating. 

Evidence  —  existence  of  defect  —  notice. 

4.  A  property  owner  may  be  charged 
with  notice  of  a  defective  condition  of  the 
supports  of  a  grating  in  the  adjoining 
sidewalk  from  evidence  that  they  had  been 
in  a  defective  condition  for  ten  or  fifteen 
years. 

Highway  —  defective  grating  in  side- 
walk —  liability  of  property  owner. 

5.  An  owner  of  property  who  visits  it 
monthly  for  twenty  years  to  collect  rent 
is  liable  for  injury  to  a  pedestrian  through 

Note,  —  Liability  of  landlord  for  in- 
juries to  third  persona  caused  by  coal 
holes,  area  ways,  or  other  excavations 
under  or  near  sideu^aUc. 

This  note  deals  merely  with  the  liability 
of  the  landlord  as  affected  by  the  fact  that 
the  premises  were  in, possession  of  a  tenant, 
and  presupposes  that  the  condition  com- 
plained of  was  such  as  to  render  someone 
liable. 

Generally,  as  to  liability  of  abutting 
owners  or  occupants,  see  Index  to  L.R.A. 
Notes,  "Highways,"  §§  80-84. 

The  cases  set  out  herein  were  cited  with 
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the  giving  way  of  a  gratin|f  in  the  side- 
walk, which  had  been  defective  for  several 
years,  whether  he  actually  saw  the  de- 
fective condition  or  not,  since  it  was  his 
duty  to  know  its  condition. 

Same  —  duty  of  pedestrian. 

6.  A  pedestrian  is  not  bound  to  nuike  a 
critical  examination  of  a  grating  in  a  side- 
walk before  stepping  upon  it. 

(January  3,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas,  No.  3, 
for  Allegheny  County,  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  Affirmed. 
The  facta  are  stated  in  the  opinion. 

others  in  the  note  to  Knight  v.  Foster, 
ante,  286,  where  the  principles  underlying 
this  class  of  cases  are  considered;  they  are 
here  set  out  for  the  purpose  of  showing 
how  the  principles  have  oeen  applied  to 
different  sets  of  facts. 

As  to  their  application  in  cases  involving 
what  are  commonly  known  as  nuisances, 
see  note  to  Miller  v.  Fisher,  ante,  296;  in 
cases  involving  ice  or  obstructions  on 
the  sidewalk,  see  note  to  Cerchione  v.  Hun- 
newell,  ante,  300;  and  in  cases  of  injuries 
or  damages  from  things  falling,  see  note 
to  Brewer  v.  Far  nam,  post,  312. 

Where  injury  is  due  to  tenant's  negligent 

use. 

Where  the  cellar  doors  forming  part  of 
the  sidewalk  when  shut  were  sound,  but 
were  left  open  by  the  tenant,  and  a  person 
on  the  sidewalk  was  injured  by  their  fall- 
ing back  upon  her,  the  landlord  was  not 
liable.  Reynolds  v.  King,  74  Misc.  439,  132 
N.  Y.  Supp.  273. 

And  where  the  case  is  tried  upon  the 
theory  that  the  covering  was  a  nuisance 
(this  was  a  cellar  way  opening  out  on  the 
pavement  in  the  same  way  as  a  coal  hole), 
but  the  proof  showed  that  it  was  not  a 
nuisance,  and  that  plaintiff  fell  in  while 
tenant  had  the  covering  off,  the  landlord 
was  not  liable  on  any  theory  of  the  case, 
the  accident  having  been  caused  either  by 
tenant's  negligence  or  the  negligence  of 
the  plaintiff.  Opper  v.  Hellinger,  116  App. 
Div.  261,  101  N.  Y.  Supp.  616. 

And  where  the  gratings  or  coverings 
were  properly  constructed  and  in  good  con- 
dition at  the  time  of  the  accident,  which 
was  cai.sed  by  the  coverings  being  left 
open  after  the  tenant  was  through  using 
the  entrance  way  on  that  particular  occa- 
sion, and  the  plaintiff  falling  in,  the  land- 
lord is  not  liable.  Rider  v.  Clark,  132  Cal. 
382,  64  Pac.  564. 

And  the  landlord  is  not  liable  where  the  in- 
jury was  caused  wholly  bv  the  tenant's  neg- 
lect to  fasten  down  the  lid  of  the  coal  hole. 
Johnson  v.  McMillan.  69  Mich.  .36.  36  N.  W. 
803;  Adams  v.  Fletcher,  17  R.  I.  137,  33 
Am.  St.  Rep.  859,  20  Atl.  263. 
60  L.R.A.(N.S.) 


Messrs.  WilUs  F.  McCook  and  B.  J. 
Jarrett,   for  appellant: 

There  was  no  such  danger  as  the  law 
holds  a  man  to  contemplate  or  provide 
against,  or  such  a  danger  as  affected  the 
safety  of  the  sidewalk. 

Quinn  v.  Philadelphia,  224  Pa.  176,  73  Atl. 
318;  King  v.  Thompson,  87  Pa.  366,  30  Am. 
Rep.  364;  Stackhouse  v.  Vending,  166  Pa. 
582,  31  Atl.  349;  Stewart  ▼.  Jermon,  6  Pa. 
Super.  Ct.  609. 

To  establish  constructive  notice,  there 
should  be  some  fact  or  facts  from  whicli 
such  notice  could  be  inferred. 

Lohr  V.  Philipsburg,  166  Pa.  109,  30  Atl. 
822;  Lindstrom  v.  Pennsylvania  Co.  212  Pa. 
391,  61  AtL  940;  Johns  v.  Pennsylvania  R. 

Or  where  the  injury  was  caused  wholly 
by  the  tenant's  use  of  the  coal  doors,  and 
not  by  defects  therein.  Fehlhauer  v,  St. 
Louis,  178  Mo.  635,  77  S.  W.  843;  Gordon 
V.  Peltzer,  56  Mo.  App.  699;  Stewart  v. 
Putnam,  127  Mass.  403. 

And  although  the  stones  surrounding  the 
coal  hole  and  the  lid  were  worn  smooth, 
yet,  if  the  fall  was  caused  by  the  tenant's 
neglect  to  fasten  the  lid,  rather  than  by  the 
defective  condition  of  the  premises,  the 
landlord  is  not  liable.  Frischberg  v.  Hur- 
ter,   173  Mass.  22,  52  N.  E.  1086. 

Where  the  opening  into  the  cellar  ex- 
tends out  into  the  sidewalk,  is  properly 
constructed,  and  covered  with  doors,  the 
landlord  is  not  liable  to  persons  upon  the 
sidewalk  injured  by  reason  of  the  tenant's 
negligence  in  leaving  the  doors  open,  even 
though  the  building  is  leased  to  separate 
tenants,  one  having  complete  possession 
and  control  of  the  cellar  and  the  doors,  and 
another  the  upper  floors.  Schroeck  ▼. 
ReisB,  46  App.  Div.  602,  61  N.  Y.  Supp. 
1054. 

Where  plaintiff  fell  through  a  cellar  door 
in  the  sidewalk  in  front  of  a  building  in 
the  possession  of  a  tenant,  the  fall  being 
due  to  the  fact  that  the  door  was  not 
properly  closed,  and  not  being  caused  by 
defective  construction,  the  landlord  is  not 
liable.  Duffin  v.  Dawson,  211  Pa.  693,  61 
Atl.  76. 

Where  there  is  no  defect  in  the  cellar 
doors  that  form  part  of  the  sidewalk,  and 
thry  are  not  forbidden  by  law,  the  landlord 
is  not  liable  to  a  pedestrian  on  the  side- 
walk injured  by  reason  of  the  tenant's  neg- 
ligence in  leaving  the  doors  open.  Morri- 
son V.  McAvoy,  7  CaL  Unrep.  37,  70  Pac. 
626. 

Where  defect  is  developed  during  tenancy. 

Where  the  coal  hole  and  covering  were 
constructed  under  a  city  license,  and  in  the 
way  prescribed  by  the  city  authorities,  and 
were  free  from  defootR,  the  landlord  is  not 
liable  to  a  pedestrian  falling  therein,  where 
it  is  shown  that  the  stone  covering  was 
broken  by  the  act  of  a  third  person,  the 
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Co.  226  Pa.  319,  28  L.R.A.(N.S.)  591,  75 
Atl.  408. 

The  duty  of  an  owner  of  property  not  in 
poesession  should  not  be  any  greater  than 
the  duty  of  a  municipality  as  to  sidewalks 
under  its  control. 

Lindstrom  v.  Pennsylvania  Go.  212  Pa. 
391,  61  Atl.  940;  Cunningham  v.  Rogers, 
225  Pa.  132,  73  Atl.  1094. 

Mr.  Ifconard  S.  Levin,  for  appellee: 

A  property  owner  maintaining  a  coal 
hole  in  a  city  sidewalk  is  bound  to  know 
that  persons  will  pass  and  repass,  and  step 
upon  the  cover,  without  appreliending  dan- 
ger; and  he  is  therefore  held  to  care  and 
diligence  in  keeping  it  secure. 

Dickson  v.  Hollister,  123  Pa.  42  i,  10  Am. 
St.  Rep.  533,  16  Atl.  484. 


The  public  has  the  right  to  the  proper  use 
of  every  portion  of  a  public  highway. 

Stewart  v.  Alcorn,  2  W.  N.  C.  401. 

When  a  landlord  places  a  tenant  in  pos- 
session of  premises  on  which  there  is  a  de- 
fective sidewalk,  the  mere  fact  of  the  ten- 
ant's occupancy  when  an  injury  occurs  from 
the  defect  will  not  relieve  the  landlord  from 
the  consequences  of  his  own  negligence. 

Kirchner  v.  Smith,  207  Pa.  431,  66  Atl. 
947;  Reading  City  ▼.  Reiner,  167  Pa.  41, 
31  Atl.  367. 

Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  brought  by 
a  pedestrian  to  recover  damages  for  in- 
juries she  sustained  in  falling  into  an  open- 


landlord  never  having  had  possession  of 
the  premises  or  knowledge  that  the  stone 
was  broken,  and  that  the  accident  was  due 
wholly  to  the  break.  Wolf  v.  Kilpatrick, 
101  N.  Y.  146,  54  Am.  Rep.  672,  4  N.  E. 
188. 

And  the  landlord  is  not  liable  where 
plaintiff  had  fallen  into  a  coal  hole  which 
was  appurtenant  to  and  used  only  in  con- 
nection with  the  basement,  and  had  failed 
to  show  either  that  the  hole  as  originally 
constructed  was  a  nuisance,  or  that  it  was 
in  a  dangerous  condition  when  the  premises 
were  leascKi,  the  basement  being  wholly 
in  the  control  of  the  tenant.  West  Chicago 
Masonic  Asso.  v.  Cohn,  192  111.  210,  65 
L.R.A-  235.  85  Am.  St.  Rep.  327,  61  N.  E. 
439,  reversing  94  111.  App.  333. 

And  where  there  is  no  covenant  by  either 
the  tenant  or  the  landlord  to  repair,  it 
being  the  duty  of  the  former  to  do  so  if  the 
defect  develops  after  the  tenant  has  taken 
possession,  tne  landlord  is  not  liable  to 
third  persons  injured  by  falling  into  coal 
holes  in  the  sidewalk  on  account  of  the 
defective  condition  of  the  lids  or  gratings 
thereon.  Lewiston  v.  Isaman,  19  Idaho, 
653,  115  Pac.  494;  Gridley  v.  Bloomington, 
68  111.  47;  Clapp  v.  Donaldson,  195  Mass. 
39,  80  N.  £.  486;  Lowell  v.  Spaulding,  4 
Cush.  277,  60  Am.  Dec.  US;  Fisher  v.  Thir- 
kell,  21  Mich.  1,  4  Am.  Rep.  422;  Johnson 
V.  McMillan,  69  Mich.  36,  36  N.  W.  803; 
Kilroy  v.  St.  Louis,  242  Mo.  79,  145  S.  W. 
709;  Jones  v.  Brumme,  120  App.  Div.  494, 
104  N.  Y.  Supp.  1038  (a  cellar  door  a  little 
to  the  side  of  pavement,  but  case  decided 
upon  authority  of  coal  hole  cases) ;  Dono- 
van ▼.  Gillies  Coffee  Co.  Ill  N.  Y.  Supp. 
707;  Bears  v.  Ambler,  9  Pa.  193. 

Where  the  railing  around  an  area,  be- 
tween the  sidewalk  and  a  building  gave 
way  and  caused  one  who  was  leaning 
against  it  to  fall  into  the  area  several  feet 
below  the  sidewalk,  the  tenant  having  cove- 
nanted to  make  all  repairs,  and  plaintiff 
having  failed  to  prove  that  the  railing  was 
defective  at  the  time  the  lease  was  made, 
the  landlord  was  not  liable  for  the  injury. 
Tnion  Brass  Mfg.  Co.  ▼•  Lindsay,  10  lU. 
App.  583. 
50  L.Rjl.(NA) 


Where  defect  existed  at  time  of  demise. 

I 

Where  the  lid  or  grating  was  in  a  dan- 
gerous condition  at  the  time  the  premises 
were  leased,  and  the  landlord  had  knowl- 
edge of  the  defect,  or  should  have  had  such 
knowledge,  he  is  liable  to  pedestrians  upon 
the  sidewalk  who  are  caused  thereby  to  fall 
into  the  coal  hole  and  are  injured.  Hill  v. 
Hayes,  199  Mass.  411,  18  L.R.A.(N.S.) 
375,  85  N.  E.  434.  See  this  case  cited  infra, 
on  tenant's  covenant  to  repair;  Wells  v. 
Ballou.  201   Mass.  244.  87  N.  E.  576. 

The  landlord  is  liable  where  the  opening 
at  the  side  of  the  sidewalk,  used  for  light 
ing  the  basement  of  a  livery  stable,  was 
unguarded  at  the  time  the  premises  ^'ere 
leased.  Denver  v.  Soloman,  2  Colo.  App. 
534,  31  Pac.  507*  The  plaintiff  had  been  a 
patron  of  lessee,  but  seems  to  have  reached 
the  street  before  falling  into  the  opening, 
so  as  to  come  under  the  rules  governing 
'  the  cases  of  pedestrians  upon  the  street. 
The  city  was  held  to  be  also  liable. 

Also,  where  he  raised  the  pavement  above 
grade  without  the  authority  of  the  city, 
made  an  excavation  under  it,  and  inserted 
slats  across  an  opening  in  the  pavement  for 
the  purpose  of  illumination,  and  leased  the 
premises,  and  a  pedestrian  was  injured  by 
falling  in  as  a  consequence  of  the  alats  giv- 
ing way.  It  does  not  appear  whether  the 
defect  did  or  did  not  exist  when  the  prem- 
ises were  rented;  the  court  seems  to  lay 
considerable  emphasis  on  the  unlawful  rais- 
ing of  th?  sidewalk.  Stephani  v.  Brown, 
40  111.  428. 

And  in  Peoria  v.  Simpson,  110  111.  294,  51 
Am.  Rep.  683,  the  landlord  was  held  to  be 
liable  where  he  let  the  premises  with  the 
coal  hole  and  defective  covering  upon  them, 
without  reference  to  the  unlawful  raising 
of  the  sidewalk. 

And  he  is  liable  where  the  hole  in  the 
sidewalk,  under  which  there  was  a  vault 
connected  with  a  sewer,  was  made  and  in- 
securely covered  hv  the  lessor,  notwith 
standing  the  premises  were  in  the  control 
of  the  lessee  at  the  time  of  the  accident. 
Owings  V.  Jones,  9  Md.   108. 

Also   where   plaintiff   fell    down    an    in- 
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ing  in  the  pavement  on  Wylie  avenue,  Pitts- 
burg. The  plaintiff  testified  that  she  was 
walking  on  the  pavement  in  front  of  de- 
fendant's premises  about  8  o'clock  on  the 
evening  of  November  3,  1906,  and,  meeting 
some  friends,  stopped  to  talk  to  them.  The 
street  was  crowded,  and  in  stepping  aside 
to  avoid  the  crowd  she  fell  into  a  hole  in 
front  of  defendant's  building,  and  was  se- 
verely injured.  The  hole  led  into  the  cellar 
and  was  covered  by  an  iron  grating  resting 
on  a  wooden  frame.  It  extended  about  14 
inches  from  the  building  and  was  28  inches 
long  and  26  inches  wide.  The  plaintiff  al- 
leges that  the  framework  had  become  rot- 
ten and  insufficient  to  properly  support  the 
grating,  and  that  its  defective  condition 
was  the  result  of  the  defendant's  negligence. 


At  the  time  of  the  accident  the  premises 
were  leased  to  and  in  the  actual  possession 
of  a  tenant.  The  defendant  had  owned  the 
property  for  about  twenty  years,  during 
which  time  there  had  been  no  change  made 
in  the  hole  and  no  repairs  made  to  the 
covering.  In  May,  1904,  he  let  the  premises 
to  a  tenant  until  April  1,  1905.  In  Janu- 
ary 1906  he  relet  the  premises  to  the  same 
tenant  for  a  period  of  three  years  from 
April  1,  1906.  This  tenant  was  in  posses- 
sion in  November,  1906,  when  the  plaintiff 
fell  into  the  hole  and  was  injured. 

The  defendant  denies  that  the  plaintiff's 
injuries  resulted  from  his  negligence,  be- 
cause (a)  the  grating  was  so  close  to  the 
building  and  away  from  the  line  of  travel 
that  he  could  not  be  held  to  have  foreseen 


sufficiently  guarded  area  way  between  the 
sidewalk  proper  and  the  defendant's  build- 
ing, the  insufficiency  of  the  guard  rail  being 
a  structural  defect  not  intended  to  be 
changed  by  the  tenant.  Durant  v.  Palmer, 
29  N.  J.  L.  644. 

Also  where  the  jury  found  that  the  defect 
in  the  covering  of  the  coal  hole,  which 
caused  the  injury  to  a  pedestrian  upon  the 
sidewalk,  was  in  existence  at  the  time  the 
premises  were  leased.  Matthews  v.  New 
York,  78  App.  Div.  422,  80  N.  Y.  Supp.  360. 

Also  where  the  coal  hole  was  out  of  re- 
pair or  defective  when  leased,  and  the  ten- 
ant continued  it  in  that  way,  the  plaintiff 
being  injured  by  reason  of  its  defect.  Man- 
cuso  V.  Kansas  City,  74  Mo.  App.  138. 

And  where  the  owner  broadened  the  side- 
walk in  front  of  his  property  by  extending 
it  toward  his  building,  which  set  some  6 
feet  back  from  the  sidewalk,  but  allowed  a 
10- inch  space  between  the  extension  and 
his  building  to  remain  uncovered,  the  open- 
ing being  left  for  lighting  and  ventilating  his 
basement,  he  thereby  created  a  nuisance  per 
86,  so  that,  although  he  had  leased  the  prem- 
ises in  that  condition  to  a  tenant,  he  was 
liable  to  a  pedestrian  who,  exercising  rea- 
sonable care,  fell  into  the  hole  and  was  in- 
jured. Tomle  V.  Hampton,  28  111.  App.  142, 
affirmed  in  129  III.  379,  21  N.  E.  800. 

A  coal  hole  in  the  sidewalk,  even  though 
made  with  the  consent,  express  or  impli^, 
of  the  public  authorities,  places  upon  the 
owiler  who  constructs  it  the  duty  of  not 
only  constructing  it  in  a  safe  manner,  but 
of  keeping  it  in  repair,  so  that  it  will  be 
as  safe  as  any  other  part  of  the  sidewalk, 
so  long  as  he  retains  title  and  possession  of 
any  part  of  the  premises  served  by  it; 
therefore,  he  does  not  relieve  himself  of 
liability  to  a  pedestrian  upon  the  sidewalk, 
injured  by  its  defective  condition  due  to 
lack  of  repairs,  by  leasing  the  lower  stories 
of  the  building  altogether,  although  the 
part  leased  is  the  only  part  served  by  the 
coal  hole,  and  there  was  no  covenant  on  the 
part  of  anvone  to  repair.  Canandaigua  v. 
Foster,  156  N.  Y.  354,  41  L.R.A.  554,  66 
Am.  St.  Rep.  676,  60  N.  E.  971,  4  Am.  Neg. 
Rep.  441. 

Where  the  owner  constructed  an  area  way 
60  L.R.A.(N.S.) 


adjoining  the  sidewalk,  and  in  connection 
with  his  building,  leavinff  it  without  rail- 
ings or  coverings,  the  delect  is  structural, 
and  he  cannot  avoid  liability  to  pedestrians 
who  are  injured  because  of  the  defect,  by 
leasing  the  premises.  Mcllvaine  v.  Wood, 
2  Handy  (Ohio)   166. 

Purchaser  of  property  with  existing  defect. 

Where  an  excavation  had  been  made  near 
a  sidewalk  many  years  before,  and  the  use 
to  which  it  was  devoted  had  been  long  dis- 
continued, one  who  both  purchases  the  prop 
erty  and  leases  it  to  a  tenant,  knowing  that 
the  nuisance  exists,  will  be  liable  to  a 
pedestrian  on  the'  sidewalk  who,  without 
fault,  falls  into  the  excavation  and  is  in- 
jured. McGrath  v.  Walker,  64  Hun,  179, 
18  N.  Y.  Supp.  915. 

Where  the  coal  hole  in  the  sidewalk  into 
which  plaintiff  fell  was  defectively  covered 
at  the  time  of  leasing,  and  there  were  no 
covenants  to  repair,  me  landlord  is  liable, 
and  it  matters  not  that  the  tenant  was 
formerly  the  owner  in  possession  when  the 
defect  developed,  and  continued  possession 
under  a  lease  after  the  teansfer  of  title,  the 
lessor  having  no  actual  knowledge  of  the 
defect,  although  it  was  plainly  visible.  De- 
lay V.  Savage,  146  Mass.  38,  1  Am.  St.  Rep. 
429,  12  N.  E.  841 : 

But  where  the  defect  in  the  grating 
caused  the  injury  to  a  pedestrian,  a  person 
who  had  purchased  the  property  subject  to 
a  tenancy,  and  who'  had  never  had  posses- 
sion, and  was  not  obligated  to  make  re- 
pairs, was  not  liable.  Delaney  v.  New  York 
Polvclinic  Medical  School,  69. Misc.  626,  126 
N.  Y.  Supp.  94. 

In  Woram  v.  Noble,  41  Hun,  398,  Where 
there  had  been  no  license  to  construct,  de- 
fendant had  purchased  the  premises  after 
the  defect  had  developed,  subject  to  a  lease 
in  which  the  tenant  nad  covenanted  to  re- 
pair, had  never  had  possession,  and  had  no 
knowledge  of  the  delect.  He  was  held  to 
be  not  liable  since  he  had  neither  created 
nor  continued  the  nuisance. 

Covenant  of  tenant  to  repair. 
The  landlord  is  liable  where  he  construct- 
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tbe  accident,  and  the  length  of  time  in  which 
the  sidewalk  had  been  used  removed  any 
doubt  as  to  its  reasonable  safety;  (b)  the 
premises  were  in  possession  of  a  tenant, 
whose  duty  it  was  to  repair;  and  (c)  the 
evidence  was  insufficient  to  impute  notice 
of  the  defect  to  the  defendant. 

We  do  not  think  any  of  these  reasons 
sufficient  to  defeat  the  action.  The  prox- 
imity of  the  hole  to  the  building  did  not 
relieve  the  defendant  from  using  reason- 
able care  to  keep  the  grating  and  its  wood- 
en support  in  proper  and  safe  condition. 
The  public  had  the  right  to  use  the  whole 
of  the  unoccupied  portion  of  the  pavement, 
— from  the  building  line  to  the  curbstone, — 


and  the  primary  duty  of  keeping  it  in  re- 
pair rested  upon  the  owner  of  the  abutting 
premises.  Tiie  grating  was  a  part  ui  me 
sidewalk,  and  it  was  the  duty  of  the  prop- 
erty owner  to  exercise  the  same  care  in 
keeping  it  in  safe  condition  as  any  other 
part  of  the  pavement.  It  has  been  ruled 
by  this  court  that  a  property  owner  main- 
taining a  coal  hole  or  other  opening  in  a 
sidewalk  is  bound  to  know  that  persons 
will  pass  and  repass  and  step  upon  the 
cover  without  apprehending  danger,  and 
he  is  therefore  held  to  care  and  diligence  in 
keeping  it  secure.  This  applies  to  the 
whole  sidewalk  which  is  open  and  in  use 
by  the  public. 


ed  and  maintained  the  covering  of  the  scut- 
tle hole  in  the  sidewalk  without  the  au- 
thority of  the  city,  or  negligently  with  such 
authority,  notwithstanding  the  tenant  had 
agreed  to  keep  the  hole  covered  in  the  way 
provided.  Calder  ▼.  Smalley,  66  Iowa,  219, 
55  Am.  Rep.  270,  23  N.  W.  638. 

But  it  has  been  held  that  the  landlord 
is  not  liable  to  a  pedestrian  if  the  tenant 
had  covenanted  to  repair,  which  covenant 
covered  the  defect,  if,  after  the  tenant  had 
entered  into  possession  and  paid  rent,  the 
injury  was  caused  by  the  giving  way  of  a 
flap  or  iron  covering  of  the  hole  or  chute 
for  coal  in  the  sidewalk,  causing  the  pedes- 
trian to  fall  into  the  coal  cellar,  even  tnough 
the  landlord  had  agreed  to  put  the  premises 
in  repair,  and  was  engaged  in  doing  so  at 
the  time  of  the  accident,  and  the  defect  was 
admitted  to  have  been  in  existence  at  the 
time  of  making  the  lease.  Pretty  v.  Bick- 
more,  L.  R.  8  C.  P.  401,  28  L.  T.  N.  8. 
704,  21  Week.  Rep.  733,  16  Ene.  Rul.  Cas. 
335.  The  rule  established  by  this  decision 
as  to  covenant  to  repair  is  not  followed  by 
American  courts,  except  in  Massachusetts. 
See  note  to  Knight  v.  Poster,  ante,  286. 

And  it  has  been  held  that  the  landlord  is 
not  liable  where  the  tenant  had  covenanted 
to  keep  in  repair  all  except  the  roofs,  main 
walls,  and  main  timbers  of  the  house,  and 
the  lid  of  the  coal  chute  which  caused  the 
injury  was  defective  when  lease  was  made, 
but  the  landlord  had  no  knowledge  or  rea- 
son to  know  of  its  defective  condition. 
Gwinnell  v.  Eamer,  L.  R.  10  C.  P.  658,  32 
L.  T.  N.  S.  835,  14  Moak,  Eng.  Rep.  492, 
following  Pretty  ▼.  Bickmo^e,  supra. 

And  there  is  a  strong  intimation  in 
Hill  V.  Hayes,  199  Mass.  411,  18  hJRJL, 
(N.S.)  375,  85  N.  E.  434,  that  if  there  were 
a  covenant  to  repair  b^  the  tenant,  the  land- 
lord would  not  be  liable  to  a  pedestrian 
falling  into  a  coal  hole,  even  tnough  the 
defect    existed    when    the    premises    were 

leased. 

• 

Assumption  by  landlord  of  duty  to  repair. 

And  the  landlord  is  liable  where  he  had 
expressed  an  intention  to  repair  after  being 
informed  of  the  defect.  Burke  v.  Schwerdt, 
50  LJLA.(N.S.) 


—  Cal.  — ,  6  Pac.  381.  These  facts  are  not 
disclosed  in  the  report,  but  the  case  was 
decided  upon  the  authority  of  Jessen  v. 
Sweigert,  66  Cal.  182,  4  Pac.  1188,  which 
had  been  decided  on  this  principle. 

And  in  Zelzer  v.  Cook,  02  Misc.  471,  115 
N.  Y.  Supp.  173,  where  the  tenant,  whose 
duty  it  was  to  repair  the  grating  over  a 
a  coal  hole  in  the  pavement,  requested  the 
landlord  to  do  so,  and  the  latter  voluntarily 
attempted  to  do  so,  and  was  again  notified 
that  it  was  yet  defective,  the  landlord  was 
held  to  be  liable  on  the  theory  of  negligence, 
to  a  pedestrian  on  the  pavement  injured  by 
the  defect. 

Part  of  premises   in  control  of   landlord. 

Where  the  coal  hole  in  the  sidewalk  which 
caused  the  injury  to  a  pedestrian  was  used 
only  by  the  janitor  in  taking  in  coal  for  the 
separate  tenants  of  the  building,  and  the 
accident  was  due  to  his  negligence,  he  hav- 
ing been  employed  as  janitor  by  the  landr 
lord,  but  also  paid  by  some  of  the  tenants 
for  bringing  coal  up  to  their  apartments, 
the  landlord  was  liable.  Jennings  v.  Van 
Schaick,  108  N.  Y.  530,  2  Am.  St.  Rep. 
459,  15  N.  E.  424. 

Where  the  basement  was  leased  to  a  ten- 
ant who  had  covenanted  to  make  all  repairs, 
and  the  other  parts  of  the  building  had 
been  rented  to  separate  tenants,  the  coal 
hole  in  the  sidewalk  serving  for  all,  but 
the  only  persons  using  it  bemg  the  tenant 
in  the  basement  and  the  lessor's  janitor, 
who  used  it  to  remove  ashes  from  the  up- 
per stories,  and  a  pedestrian  was  injured 
by  the  covering  by  reason  of  the  negligence 
of  someone,  uie  landlord's  liability  is  a 
question  for  the  jury.  Sturmwald  v.  Schrei- 
ber,  69  App.  Div.  476,  74  N.  Y.  Supp.  995. 

Where  the  building  was  rented  to  several 
tenants,  the  landlord  retaining  possession 
of  the  key  tibat  unfastened  the  grating  over 
a  coal  hole  in  the  sidewalk,  the  tenants 
being  obliged  to  get  the  key  from  the  land- 
lord's agent  each  time  the  coal  hole  was 
used  by  them,  the  landlord  is  liable  to  a 
pedestrian  injured  by  a  tenant's  negligence 
m  leaving  the  coal  hole  open  after  using 
it.  Anderson  v.  Gaulfield,  60  App.  Div.  660, 
69  N.  Y.  Supp.  1027. 
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We  are  not  impressed  with  the  argument 
that  the  length  of  time  the  grating  had 
been  in  use  removed  any  doubt  as  to  its 
reasonable  safety.  If  that  be  true,  the  wood 
And  iron  in  a  pavement  or  building  would 
become  more  durable  as  the  years  went  on, 
and  consequently  the  necessity  for  inspection 
and  repairs  would  diminish  with  the  grow- 
ing age  of  the  structure.  The  fallacy  of 
such  logic  is  apparent.  On  the  contrary, 
the  fact  that  this  grating  had  been  support- 
ed by  the  same  wooden  frame  for  at  least 
twenty  years  to  the  defendant's  knowledge, 
and  possibly  for  a  much  longer  time,  was 
notice  to  him,  as  a  prudent  man,  that  ef- 
fective inspection  might  show  that  the  iron 
and  wood  supporting  it  should  be  replaced. 
The  defendant's  own  testimony  discloses 
that  he  did  not  make  such  inspection  as 
would  detect  the  real  condition  of  either 
the  grating  or  its  wooden  support. 

That  the  premises  at  the  time  of  the  ac- 
cident were  in  possession  of  a  tenant  does 
not  under  the  circumstances  relieve  the  de- 
fendant from  his  duty  to  inspect  and  repair 
the  pavement.  The  primary  duty  of  keep- 
ing a   sidewalk  in   repair   rests  upon   the 


owner  of  the  abutting  premises.  The  mu- 
nicipality is  liable  to  a  party  injured  by 
reason  of  its  defective  condition,  but  the 
owner  is  ultimately  responsible.  If  the  side- 
walk becomes  defective  while  in  the  occu- 
pancy and  control  of  a  tenant,  resulting  in 
injury  to  a  third  person,  the  tenant  is  li- 
able, and  if  the  defect  existed  at  the  time 
of  the  demise,  the  landlord  is  responsible 
to  the  injured  party.  This  is  ruled  in  many 
cases.  Knauss  v.  Brua,  107  Pa.  85;  Fow 
y.  Roberts,  108  Pa.  489 ;  Wunder  v.  McLean, 
134  Pa.  334,  19  Am.  St.  Rep.  702,  19  Atl. 
749;  Reading  City  v.  Reiner,  167  Pa.  41, 
31  Atl  357 ;  Brown  ▼.  White,  202  Pa.  297, 
58  L.R.A.  321,  51  Atl.  962;  Kirchner  v. 
Smith,  207  Pa.  431,  56  Atl.  947.  The  land- 
lord cannot  relieve  himself  from  liability 
by  placing  the  tenant  in  possession  of  the 
property.  It  is  his  duty  to  remove  the 
nuisance  or  defect  before  he  delivers  the 
premises  to  the  tenant,  and  if  inju)*y  re- 
sults on  account  of  his  failure  to  perform 
this  duty,  he  is  not  relieved  from  liabili- 
ty by  reason  of  the  tenant's  possession.  To 
relieve  a  landlord  from  liability  under  such 
circumstanceyi  would  be,  as  said  by  Barrows, 


Where  a  third  person  was  injured  by 
reason  of  a  defect  in  a  grating  over  an 
opening  close  to  a  cellar  wall  near  the  side- 
walk, which  opening  was  used  for  light  and 
ventilation,  the  landlord's  liability  depends 
upon  the  question  whether  the  opening 
passed  with  the  lease,  so  as  to  oblige  the 
tenant  to  keep  it  in  repair,  or  whether  mere- 
ly an  easement  of  light  and  air  through 
the  opening  passed  to  the  tenant,  so  as  to 
retain  the  obligation  of  repair  in  the  land- 
lord; hence,  the  lease,  although  no  mention 
of  repair  was  contained  in  it,  was  compe- 
tent evidence.  Finnigan  v.  Biehl,  30  Misc. 
736,  63  N.  Y.  Supp.  147,  reversing  61  N.  Y. 
Supp.  1116. 

In  Gelof  V.  Morgenroth,  58  Misc.  557,  109 
N.  Y.  Supp.  880,  a  child  had  caught  her 
foot  in  a  defective  iron  grating  at  the  side 
of  the  pavement  in  front  of  a  window, 
which  grating  was  used  to  let  light  into 
ihe  cellar;  the  cellar  was  in  control  of  a 
tenant,  and  he  had  covenanted  to  make  all 
repairs,  abate  all  nuisances,  etc.;  it  was 
held  that  the  landlord  was  not  liable,  but 
the  decision  was  reversed  in  130  App.  Div. 
17,  114  N.  Y.  Supp.  293,  on  the  ground  that 
the  landlord  had  retained  control  over  part 
of  the  building,  reserving  the  right  to  enter 
and  make  repairs,  and  was  guilty  of  n^li- 
gence  in  not  repairing  the  grating. 

Nuisance  per  ae. 

In  Memphis  v.  Miller,  78  Mo.  App.  67, 
it  was  held  that  an  excavation  with  a  cover- 
ing extending  entirely  across  the  sidewalk, 
the  covering  being  made  of  material  that 
would  decay,  as  distinguished  from  an  or- 
dinary coal  hole,  is  a  nuisance  per  ae; 
hence  the  landlord  was  held  to  be  liable  to 
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a  pedestrian  injured  by  its  breaking,  even 
though  the  wood  covering  had  been  sound, 
and  therefore  safe,  at  the  time  of  the  lease, 
but  had  since  decayed. 

A  few  of  the  early  New  York  decisions 
are  based  upon  the  theory  that  a  vault 
under  a  sidewalk  with  opening  and  covering, 
constructed  without  a  permit  from  the  city, 
is  a  nuisance  per  »e,  and  hold  that,  in  the 
absence  of  affirmative  proof  by  the  landlord 
that  he  had  such  permit,  he  will  be  held 
practically  as  an  insurer  of  the  safety  of 
persons  passing  over  the  grating,  and  will 
be  liable  even  tnough  the  injury  was  caused 
by  other  persons  leaving  the  grating  off, 
etc.  Anderson  v.  Dickie,  1  Kobt.  238; 
Irvin  V.  Wood,  4  Robt.  138,  on  second  ap- 
peal 5  Robt.  482,  affirmed  in  51  N.  Y.  224, 
10  Am.  Rep.  603;  Jennings  v.  VanSchaick, 

13  Daly,  438;  Congreve  v.  Smith,  18  N.  Y. 
79 ;  Congreve  v.  Morgan,  18  N.  Y.  84.  But 
the  doctrine  of  these  cases  is  repudiated 
in  Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 
Rep.  422;  Adams  v.  Fletcher,  17  R.  I.  137, 
33  Am.  St.  Rep.  859,  20  Atl.  263,  and  it 
does  not  prevail  in  any  other  jurisdiction. 

And  it  was  intimated  in  Whalen  v.  Glou- 
cester, 4  Hun,  24,  that  a  permit  from  the 
city  authorities  would  not  relieve  from  this 
high  standard  required.  But  the  other 
New  York  authorities  do  not  support  this 
proposition,  as  applied  to  the  landlord's 
liability,  but  limit  it  to  the  substantive 
question  as  to  general  liability.  See  other 
New  York  cases  supra. 

As  to  the  effect  of  obtaining  a  permit  or 
license  to  make  excavations  under  highway, 
on  liability  for  injuries  caused  thereby, 
general! V,  see  note  to  Babbage  ▼.  Powers, 

14  L.R.A.  398.  J.  W.  M. 
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J.,  in  Campbell  ▼.  Portland  Sugar  Co.  62 
Me.  552,  16  Am.  Rep.  603,  contrary  to  pub- 
lic policy  and  substantial  justice,  for  it 
would  not  infrequently  operate  to  deprive 
the  injured  party  of  all  remedy  except 
against  an  irresponsible  tenant,  through 
whom  a  negligent  landlord  would  reap  the 
profita  without  bearing  the  responsibilities 
of  his  proprietorship. 

While  the  defendant  had  been  the  owner 
of  the  property  for  twenty  years  or  more, 
it  seems  that  during  all  that  time  it  had 
been  in  possession  of  a  tenant.  As  noted 
above,  the  defendant  let  the  premises  un- 
til April  1,  1905,  and  during  the  preceding 
January  he  relet  to  the  same  tenant  for  a 
term  of  three  years,  from  April  1,  1905. 
The  accident  occurred  in  November,  1906. 
It  was  claimed  by  the  plaintiff  on  the  trial, 
and  she  submitted  testimony  to  show,  that 
the  defect  in  the  sidewalk  existed  at  the 
time  the  premises  were  let  to  the  tenant 
who  was  in  possession  when  the  plaintiff 
fell  in  the  hole  and  was  injured.  It  is  con- 
tended by  the  defendant  that,  by  reason  of 
the  tenancy,  he  was  not  in  possession  of 
the  premises,  and  therefore  could  not  have 
repaired  the  grating.  But  this  position  is 
not  tenable.  The  ground  of  the  defendant's 
liability  for  the  nuisance  is  that  it  existed 
at  a  time  when  he  had  the  opportunity  or 
power  to  abate  or  remove  it,  and  failed  to 
do  so.  When  the  lease  was  executed  and 
the  term  was  created,  the  finding  of  the 
jury  is  that  the  defect  existed.  It  was  then 
his  duty  before  renewing  the  lease  to  have 
abated  the  nuisance.  It  was  within  his 
power  to  do  so,  and  his  failure  to  exercise 
that  power  imposes  liability.  "Nor  do  I 
perceive  how  the  liability  of  the  landlord  in 
such  cases,"  says  Magie,  J.,  in  Ingwersen  v. 
Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  109, 
'*will  be  diminished  by  the  fact  that  he  re- 
newed the  tenant's  lease  without  retaking 
actual  possession.  Such  a  conclusion  would 
be  opposed  to  the  principles  creating  and 
governing  his  liability.  If  a  nuisance  is 
created  during  a  term  already  existing,  no 
liability  falls  on  the  landlord  pending  that 
term,  for  the  reason  that  he  has  no  legal 
means  of  abating  the  nuisance.  He  cannot 
enter  upon  his  tenant's  possession  for  that 
purpose,  and  would  be  a  trespasser  if  he 
did  so.  But  when  the  term  expires  his 
right  of  entry  and  power  to  abate  at  once 
arise,  and  for  that  reason  a  liability  com- 
mences. If  he  declines  to  re-enter  and  abate 
the  nuisance,  and  relets  the  premises,  the 
liability  which  arose  at  the  termination  of 
the  term  will  be  neither  discharged  nor 
evaded.  The  test  of  his  liability  in  such 
case  is  his  power  to  have  remedied  the 
wrong.  If  he  has,  but  fails  to  exercise, 
such  power,  his  liability  remains.  The  cases 
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seem  to  be  uniform  in  this  view."  The  same 
doctrine  prevails  in  England.  Rex  v.  Pedly, 
1  Ad.  &  El.  822,  3  Nev.  &  M.  627,  3  L.  J. 
Mag.  Cas.  N.  S.  119;  Rich  v.  Basterfield, 
4  C.  B.  783,  2  Car.  &  K.  257,  16  L.  J.  C. 
P.  N.  S.  273,  11  Jur.  696;  Todd  v.  Flight, 
30  L.  J.  C.  P.  N.  S.  21,  9  C.  B.  N.  S.  377, 
7  Jur.  N.  S.  291,  3  L.  T.  N.  S.  325,  9  Week. 
Rep.  145,  15  Eng.  Rul.  Cas.  329,  and  in 
New  York:  Clancy  v.  Bym,  56  N.  Y.  129, 
15  Am.  Rep.  391;  Swords  v.  Edgar,  59  N. 
Y.  28,  17  Am.  Rep.  295;  Ahern  v.  Steele, 
115  N.  Y.  203,  6  L.R.A.  449,  12  Am.  St. 
Rep.  778,  22  N.  E.  193. 

We  do  not  agree  with  the  contention  that 
the  evidence  was  not  sufficient  to  warrant 
submitting  the  question  of  actual  and  con- 
structive notice  to  the  defendant  of  the  de- 
fect in  the  sidewalk.  This  is  not  an  ac- 
tion against  the  municipality,  but  against 
the  owner  of  the  premises,  whose  duty  it 
was  primarily  to  keep  the  premises  in  re- 
pair. Duncan  v.  Philadelphia,  173  Pa.  550, 
51  Am.  St.  Rep.  780,  34  Atl.  235;  Mintzer 
v.  Greenough,  192  Pa.  137,  43  Atl.  465.  As 
said  by  Mr.  Justice  Clark  in  Dickinson  y. 
Hollister,  123  Pa.  421,  429,  10  Am.  St.  Rep. 
533,  16  Atl.  484:  "It  was  his  duty,  there- 
fore, to  exercise  reasonable  care  and  dili- 
gence, not  only  in  making,  but  in  keeping, 
it  [the  sidewalk]  safe  and  secure.  He  was 
bound  to  know  that  persons  would  pass  and 
repass  on  this  pavement  not  only  in  day- 
time, but  in  the  nighttime  also.  ...  It 
is  quite  certain  that  this  cover  was  not 
secure,  or  it  would  not  have  turned,  and 
the  jury  has  found  that  its  insecure  con- 
dition was  owing  to  the  defendant's^  want 
of  due  diligence  and  care  concerning  it.  It 
is  absurd  to  say  that,  in  order  to  charge 
the  owner  of  the  premises  with  notice,  *the 
defect  must  be  so  notorious  as  to  be  evi- 
dent to  all  pedestrians  passing  in  the  im- 
mediate neighborhood.'  "  The  primary  duty, 
therefore,  rested  upon  the  defendant  as 
landlord  to  exercise  the  care  of  a  reason- 
ably prudent  man  to  protect  the  public  us- 
ing the  sidewalk  from  dangers  necessarily 
incident  to  a  defective  covering  of  the  hole 
in  the  pavement.  It  was  testified  that  the 
grating  rested  on  wooden  strips  or  frame- 
work, and  that  at  the  time  of  the  accident 
"the  entire  framework  was  entirely  rotted 
away."  The  testimony  further  showed  that 
it  had  been  in  a  defective  condition  for  ten 
or  fifteen  years.  This,  it  is  true,  was  simply 
the  opinion  of  the  witness,  based  on  the  con- 
dition of  the  framework  at  the  time  of  the 
accident,  but  he,  being  a  carpenter  of  thirty 
years'  experience,  was  competent  to  testify 
on  the  subject,  and  hence  the  court  could 
not  have  withdrawn  the  testimony  from  the 
jury.  The  defendant  testified  that  during 
his   twenty   years'   ownership  of  the   prop- 
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erty,  he  yisited  it  once  a  month  to  collect 
the  rents,  but  made  no  examination  of  the 
grating  himself,  and  had  no  inspection  made 
by  anybody  else.  If  the  testimony  of  the 
other  witnesses  be  believed,  the  wooden 
framework  had  decayed  to  such  an  extent 
as  to  be  wholly  insufficient  to  support  the 
grating,  thereby  creating  a  defective  cover- 
ing of  the  hole,  which  was  a  menace  to  every 
p^estrian  who  had  occasion  to  use  that 
part  of  the  sidewalk.  The  evidence  wa» 
sufficient  to  show  that  the  defendant  knew 
the  condition  of  the  covering  over  the  hole 
if  he  had  exercised  the  care  required  of  him. 
He  occupied  a  different  position  from  that 
of  the  municipality.  The  owner  has  a 
primary  duty  to  keep  the  sidewalk  in  a  safe 
condition,  while  the  duty  of  the  municipal- 
ity is  secondary  and  supplemental,  to  see 
that  the  owner  makes  and  maintains  a  safe 
pavement.  Lohr  v.  Philipsburg,*  166  Pa. 
246,  27  Atl.  133.  The  law  charges  a  mu- 
nicipality with  notice  of  a  defect  if  it  has 
existed  a  sufficient  length  of  time  to  be 
observed  by  its  officers  exercising  reasonable 
supervision.  But  notice  should  be  imputed 
to  the  owner  after  the  defect  has  existed  for 
a  much  less  time,  because  he  gives  the  prop- 
erty his  constant  attention  and  the  defect  is 
sooner  discernible.  We  think  the  jury  was 
right  in  finding  that  under  the  circum- 
stances the  defendant  did  know,  or  by  the 
exercise  of  reasonable  diligence  could  have 
known,  of  the  defective  covering  over  the 
hole  in  the  sidewalk  which  caused  the  plain- 
tiflPs  injuries. 

Whether  or  not  the  defendant  had  actual 
knowledge  was  for  the  jury  under  the  testi- 
mony submitted.  He  visited  the  premises 
at  least  once  every  month  for  twenty  years 
to  collect  the  rents.  He  says  he  "couldn't 
see  anything  wrong  with  it,"  implying  that 
he  did  see  the  grating  at  least  on  some  of 
the  visits.  O'Toole,  a  witness  called  by  de- 
fendant, was  employed  to  lay  a  new  pave- 
ment on  the  sidewalk,  but  had  nothing  to 
do  with  the  grating  or  its  support,  and 
hence  his  testimony  could  not  aid  the  jury 
in  determining  the  condition  of  the  iron 
grating  and  its  wooden  support.  If  the 
support  was  rotten  and  worthless  at  the 
time  of  the  accident,  and  for  several  years 
prior  thereto,  as  testified  by  the  witness, 
the  defendant  saw  it  and  permitted  it  to  re- 
main in  the  insecure  condition,  or  was  en- 
tirely incapable  of  making  a  proper  in- 
spection.. In  either  case  he,  as  owner  of  the 
premises,  failed  to  perform  the  duty  of  a 
reasonably  prudent  man,  and  must  accept 
the  penalty  which  the  law  imposes  for  his 
negligence. 

The  question  of  the  contributory  negli- 
gence of  the  plaintiff  is  not  before  us. 
When  she  stepped  aside  to  avoid  the  crowd, 
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she  was  still  on  the  pavement,  and  that  act 
did  not  convict  her  of  negligence.  Under 
the  evidence,  she  was  on  the  sidewalk  and 
where  she  had  the  right  to  be. 

She  testifies  that  she  was  exercising  care 
when  she  stepped  toward  the  building. 

Q.  Were  you  using  the  care  that  you 
usually  use  when  you- walk  on  the  sidewalk? 

A.  I  certainly  was;  I  tried  to  be  as  care- 
ful as  possible. 

The  cover  on  the  hole  was  apparently 
substantial  and  safe,  and  the  plaintiff  was 
not  required  to  make  a  critical  examination 
before  stepping  on  it.  In  the  absence  of 
knowledge  to  the  contrary,  she  had  the  right 
to  assume  that  it  would  support  her  weight. 
The  request  for  binding  instructions,  there- 
fore, could  not  have  been  granted  on  the 
ground  that  the  plaintiff,  by  her  negligence, 
contributed  to  her  injuries.  If  the  defend- 
ant desired  further  or  more  specific  instrac- 
tions  as  to  plaintiff's  negligence  than  the 
court  had  given,  they  should  have  been  re- 
quested in  points  embodying  the  instruc- 
tions desired.  Connor  v.  Electric  Traction 
Co.  173  Pa.  602,  34  Atl.  238;  Leary  v.  Elec- 
tric Traction  Co.  180  Pa.  136,  36  Atl.  602. 

The  ninth  assignment  violates  rule  31, 
and  hence  will  not  be  considered :  Readdy  v. 
Shamokin,  137  Pa.  92,  20  Atl.  424;  Ray- 
mond V.  Schoonover,  181  Pa.  352,  37  Atl. 
524.  The  sixth  assignment  must  be  dis- 
missed, as  there  was  evidence  from  which 
the  jury  could  determine  the  plaintiff^s 
expenses  incurred  by  reason  of  her  injuries, 
and  there  is  nothing  to  show  that  they  were 
unreasonable.  The  matters  of  practice  com- 
plained of  in  assignments  seven  and  eight 
are  in  substantial  accord  with  the  practice 
approved  in  Fleming  v.  Dixon,  194  Pa.  67, 
44  AtL  1064,  and  hence  those  assignments 
are  not  sustained. 

The  judgment  is  affirmed. 


MASSACHUSETTS   SUPREME  JUDI- 
CIAL COURT. 

ELIAS  BREWER 

V. 

HElOtT  A.  FARNAM  et  aL 

(208  Mass.  448,  94  N.  E.  696.) 

Landlord  and  tenant  —  fall  of  ice  from 
building  —  liability  of  landlord. 

1.  Actual  notice  to  the  property  owner 

Note,  —  lAabUity  of  landlord  to  third 
persons  for  injuries  or  damages  hy 
things  falling  hecause  of  oondUion  of 
leased  premises. 

As  to  the  principles  upon  which  cases  of 
this  class  are  decided,  see  note  to    Knight 
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of  a  defect  in  a  conductor  pipe  which  causes 
ic«  to  form  and  fall  onto  the  sidewalk  below 
is  not  necessary  to  render  him  liable  to  a 
passer-by  injured  by  a  fall  of  ice,  although 
the  building  is  in  possession  of  tenants,  if 
he  retains  control  of  the  property. 

Same  ^  defect  In  property  —  liability 
of  landlord. 

2.  A  property  owner  who,  when  letting 
the  building,  retains  control  of  the  con- 
ductor pipe,  ia  liable  for  injury  to  a  pedes- 
trian on  the  adjoininff  sidewalk  by  the  fall 
of  ioe  from  a  defect  in  the  pipe,  if  he  has 
permitted  the  defect  to  exist  for  a  long 
period  of  time. 


(April  3,  1911.) 

EXCEPTIONS  by  defendants  to  rulings 
of  the  Superior  Court  for  SulTolk  Coun- 
ty, made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendants' negligence,  which  resulted  in  a 
▼erdict  for  plaintiff.  Overruled. 
The  facta  are  stated  in  the  opinion. 


Messrs.  John  Ix>well  and  James  A. 
Ix>\vell,  for  defendants: 

Lessors  would  not  be  liable  unless  they 
had  notice  of  the  need  of  repairs. 

Hutchinson  v.  Cummings,  156  Mass.  329, 
31  N.  E.  127;  Szathmary  y.  Adams,  166 
Mass.  145,  44  N.  £.  124. 

At  the  highest,  the  defendants'  duty  was 
to  discover  the  defect  within  a  reasonable 
time. 

Davia  y.  Rich,  180  Mass.  235,  62  N.  E. 
375. 

Messrs.  Frederick  J.  Daggett  and 
Francis  P.  Garland,  for  plaintiff: 

There  was  evidence  for  the  jury  of  plain- 
tiff's due  care. 

Morris  v.  Whipple,  183  Mass.  27,  66  N. 
E.  199,  13  Am.  Neg.  Rep.  330;  Connelly 
V.  Boston,  206  Mass.  4,  91  N.  E.  998. 

There  was  evidence  that  the  spout  or 
pipe  was  in  a  defective  condition,  danger- 
ous to  travelers  on  the  highway,  and  had 
been  so  for  some  time  before  the  accident, 
and  that  the  defendants  knew,  or,  in  the 
exercise  of  reasonable  care,  ought  to  have 


V.  Foster,  ante,  286,  where  the  same  cases 
herein  cited  are  again  cited  for  their  bear- 
ing on  those  principles.  The  present  note 
simply  shows  the  application  of  those  prin- 
ciples to  particular  facts. 

As  to  the  application  of  principles  to 
particular  facts:  In  cases  involving  what 
are  commonly  known  as  nuisances,  see  note 
to  Miller  v.  Fisher,  ante,  295;  in  cases 
involving  ice,  snow,  or  other  obstructions 
opon  the  sidewalk,  see  note  to  Cerchione  v. 
Hunnewell,  ante,  300;  and  in  cases  involving 
coal  holes,  area  ways,  or  other  vexcavations 
under  the  sidewalk,  see  note  to  McLaughlin 
V.  Kelly,  ante,  305. 

As  to  substantive  question  of  individual 
liability  for  falHng  walls  or  buildings,  see 
note  to    Ryder  v.  nlinsey,  34  L.R.A.  557. 

A  landlord  is  liable  to  third  persons: 

—where  she  had  erected  a  shed  over  the 
sidewalk,  the  support  to  which  had  been 
torn  away  by  accident,  and  had  been  re- 
paired by  her  tenant  at  her  direction,  and 
the  injury  was  caused  by  the  falling  of  the 
ahed.  Byne  y.  Americus,  6  Ga.  App.  48, 
64  S.  E.  285. 

— ^where  the  property  was  rented  with  a 
defect  in  an  outside  blind  on  a  bay  window 
60  that  it  fell,  injuring  a  pedestrian  on  the 
sidewalk.  Gronlund  v.  Forsman,  124  HI. 
App.  362. 

— ^where  a  shutter  fell  from  a  window, 
striking  a  person  sitting  in  an  alley,  eating 
his  lunch,  if  it  be  shown  that  the  fastenings 
of  the  shutter  were  in  a  dangerous  condition 
when  the  building  was  rent^,  and  the  land- 
lord had  knowledge  of  their  condition,  or 
should  have  had  such  knowledge,  even 
though  there  was  a  covenant  that  the  tenant 
repair.  Everett  v.  Foley,  132  111.  App.  438. 
On  second  appeal,  142  111.  App.  250,  it  was 
50  LJt^.(Nj.) 


held  that  the  lease,  in  which  the  tenant  cove- 
nanted to  repair,  was  incompetent  evidence. 
— where  an  iron  pipe  weighing  80  pounds, 
5  feet  long,  and  half  round,  was  stood  up 
against  the  house,  connecting  with  the  tin 
spouting,  and  extending  down  to  the  iron 
trough  or  gutter  across  the  sidewalk,  which 
connecting  pipe  rested  on  the  gutter  at  the 
bottom  and  was  fastened  only  by  a  wire 
at  its  top  end,  which  wire  was  attached  to 
nails  driven  into  the  mortar  between  the 
bricks  of  the  building^,  on  either  side  of  the 
pipe;  through  time  the  wire  had  rusted,  and 
the  mortar  had  washed  out,  allowing  the 
pipe  to  fall  without  warning,  striking  upon 
the  head  and  instantly  killing  a  child  play- 
ing upon  the  pavement.  Mitchell  v.  Brady, 
124  Ky.  411,  13  L.R.A.(N.S.)  751,  124  Am. 
St.  Rep.  408,  99  8.  W.  266.  For  principle 
on  which  case  was  probably  decided,  see 
same  case,  cited  in  note  to  Knight  y.  Foster, 
ante,  286. 

— where  a  former  owner  had  erected  an 
awning  over  the  sidewalk  in  front  of  his 
building,  the  landlord  had  not  covenanted 
to  repair,  but  had  been  informed  of  the 
dangerous  condition  of  the  fastenings  while 
the  building  was  in  possession  and  control 
of  the  tenant,  and  had  expressed  an  intention 
of  having  it  repaired,  and  later  it  fell, 
injuring  a  person  on  the  street.  Jessen  y. 
Sweigert,  66  Cal.  182,  4  Pac.  1188. 

— ^where  an  ordinance  allowed  the  erection 
of  awnings  over  the  sidewalk  only  on  condi- 
tion that  such  awnings  be  securely  placed, 
the  awning  was  erected  by  a  former  owner, 
the  landlord  had  not  covenanted  to  repair, 
and  the  awning  fell,  injuring  a  person  on 
the  street.    Ibid. 

— where  tenant  had  erected  a  heavy  awn- 
ing over  a  sidewalk,  fastened  to  a  stone  wall 
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known,  of  this  condition,  and  ought  to  have- 
remedied  it. 

Milford  V.  Holbrook,  9  Allen,  17,  85  Am. 
Dec.  735;  Stevenson  v.  Joy,  152  Mass.  45. 
25  N.  £.  78;  Shepard  v.  Creamer,  160  Mass. 
496,  36  N.  E.  475 ;  Davis  v.  Rich,  180  Mass. 
235,  62  N.  E.  375;  Shipley  v.  Fifty  Asso- 
ciates, 101  Mass.  251,  3  Am.  Rep.  346. 

Evidence  of  defendant  Lovett,  offered  by 
plaintiff,  was  competent  as  an  admission  by 
the  defendants  of  their  responsibility  to 
make  repairs  on  the  outside  of  the  build- 
ing, including  this  spout  or  pipe. 

Readman  v.  Conway,  128  Mass.  374;  Poor 
V.  Sears,  154  Mass.  539,  26  Am.  St.  Rep. 
272,  28  N.  E.  1048;  O'Malley  v.  Twenty- 
Five  Associates,  170  Mass.  471,  49  N.  E. 
641. 

lioring,  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  here  in  question  the  plain- 
tiff was  walking  on  the  sidewalk  in  front 
of  the  building  numbered  20-24  Sudbury 
street,  in  the  city  of  Boston,  and  was  in- 
jured by  ice  falling  on  him.  There  was  evi- 
dence that  this  ice  came  from  what  is 
spoken  of  in  the  bill  of  exceptions  as  the 


drain  pipe,  the  conductor  pipe,  and  the 
water  spout.  We  und^rstand  this  to  have 
been  an  iron  pipe  on  the  outside  of  the 
building,  to  carry  away  the  w^ater  from  the 
gutter  which  ran  around  the  outside  of  the 
roof;  and  we  shall  speak  of  it  as  the  con- 
ductor pipe. 

The  building  numbered  20-24  Sudbury 
street  was  a  six-story  building  owned  by 
the  defendants.  The  basement,  first  and 
sixth  floors,  were  let  to  one  tenant,  the 
fifth  floor  to  another,  and  the  third  to  still 
another.  So  far  as  appears,  the  second  and 
fourth  floors  were  not  let.  It  affirmatively 
appears  from  one  of  the  leases  put  in  evi- 
dence that  the  common  stairway  and  freight 
elevator  were  to  be  used  in  common,  and  so 
remained  in  the  control  of  the  defendants; 
and  one  of  the  defendants  testified  that  they 
had  charge  of  making  repairs  on  the  roof 
and  the  outside  of  the  building,  including 
the  "water  spout  and  eaves  combined." 

There  was  direct  evidence  from  an  eye- 
witness that  the  ice  which  fell  on  the  plain- 
tiff consisted  of  icicles  which  had  formed  on 
the  conductor  pipe  from  "dripping  down 
and  freezing."  And  the  plaintiff's  evidence 
tended  to  show  that  for  many  years  water 


that  furnished  insufficient  support  because 
of  the  condition  of  the  wall,  the  tenant 
furnishing  the  irons  and  the  contractor  and 
the  landlord  the  lumber,  the  awning  and 
wall  falling  upon  and  injuring  a  person 
upon  the  sidewalk.  Riley  v.  Simpson,  83 
Cal.  217,  7  L.R.A.  622,  23  Pac.  293. 

— where  the  landlord  had  covenanted  with 
his  tenants  to  make  all  repairs  and  keep 
the  premises  in  a  safe  condition,  and  plain- 
tiff was  injured  while  at  work  in  an  adjoin- 
ing building  by  pieces  of  glass  falling  from 
the  skylight  upon  him,  they  having  been 
knocked  out  of  the  skylight  by  the  falling 
of  a  smokestack  which  had  been  erected  upon 
the  leased  premises  and  insecurely  fastened. 
Boyce  v.  Tallerman,  183  111.  115,  55  N.  E. 
703,  affirming  83  111.  App.  575;  Boyce  v. 
Snow,  187  111.  181,  58  N.  E.  403,  affirming 
88  III.  App.  402. 

— where  one  upon  the  sidewalk  was  in- 
jured by  the  fall  of  an  awning  defectively 
fastened  to  the  building  and  extending  along 
the  entire  front  thereof,  the  rooms  and  floors 
of  the  building  being  nearly  all  in  the 
possession  of  separate  tenants,  none  of  whom 
had  covenanted  to  repair,  and  the  landlord 
had  kept  control  of  some  of  the  rooms,  the 
halls,  and  the  roof.  Milford  v.  Holbrook, 
9  Allen,  17,  85  Am.  Dec.  735. 

— ^where  the  building  is  leased  to  several 
separate  tenants  and  the  landlord  retains 
control  of  the  roof,  the  injury  to  a 
pedestrian  being  caused  by  snow  accumulat- 
ing upon  the  roof  and  falling  upon  him. 
Shipley  v.  Fifty  Associates,  101  Mass.  251, 
3  Am.  Rep.  346. 

— where  a  hoisting  apparatus  used  for 
lifting  performers'  goods  into  an  upper  room 
of  a  building  which  was  used  for  opera  house 
60  L.R.A.(N.S.) 


purposes  was  insecurely  fastened  upon  the 
roof  by  a  former  tenant  with  the  full 
knowledge  and  approval  of  the  manner  of 
fastening  on  the  part  of  the  owner,  the 
plaintiff  being  injured  by  its  falling,  while 
being  used,  and  striking  him  while  standing 
upon  the  street,  the  room  with  the  apparatus 
being  then  under  the  control  and  manage- 
ment of  a  tenant  to  whom  it  had  been  leased 
without  any  change  in  the  manner  of  fasten- 
ing the  hoifeting  apparatus,  which  was  the 
cause  of  its  fall.  Hungerford  v.  Bent,  55 
I  Hun,  3,  8  N.  Y.  Supp.  614. 

— even  though  the  tenant  had  covenanted 
to  make  all  necessary  repairs,  where  plain- 
tiff, while  on  the  sidewalk,  was  injured  by 
snow  and  ice  falling  upon  him  from  the 
roof  of  the  defendants  building,  which 
sloped  towards  the  sidewalk,  had  no  guard 
upon  it,  and  was  in  general  so  constructed 
that  ice  and  snow  would  natural Iv  slide  off 
and  fall  upon  the  sidewalk.  Walsh  v.  Mead, 
8  Hun,  387.  The  theory  here  was  that  the 
premises  had  been  leased  with  a  nuisance 
upon  them,  and  the  court  expressed  the 
opinion  that  the  Massachusetts  court  errone- 
ously decided  Leonard  v.  Storer,  infra. 

— ^where  a  building  with  a  roof  projecting 
over  the  highway  was  so  out  of  repair  at 
the  time  it  was  leased  for  ninety-five  years 
that  snow  accumulating  thereon  and  sliding 
down  carried  the  decayed  trough  or  wooden 
spouting  with  it  to  the  highway,  falling 
upon  and  injuring  one  who  was  walking 
upon  the  highway.  Keeler  v.  Lederer  Realty 
Corp.  26  R.  I.  524,  69  Atl.  855,  17  Am.  Neg. 
Rep.  715. 

— where  the  owner  of  a  building  standing 
on  a  business  street,  who,  knowins  that 
it  has  been  negligently  oonstmcted  by  the 
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had  escaped  from  the  conductor  pipe,  had 
fro/en  into  icicles,  and  had  dropped  onto 
th^e  sidewalk.  One  of  the  witnesses  placed 
the  point  at  which  this  occurred  at  the 
second  story,  and  the  other  at  the  top  of 
the  conductor  pipe,  apparently  where  'it 
joined  the  gutter,  or  a  spout  leading  into  it 
from  the  gutter. 

The  presiding  judge  instructed  the  jury 
in  substance:  "Unless  you  find  that  the  de- 
fendants did  not  exercise  reasonable  care 
in  reference  to  the  condition  of  the  conduc- 
tor, or  to  the  accumulation  of  ice  upon  or 
near  the  conductor,  the  plaintiff  cannot  re- 
cover;" and  refused  to  rule  that  "the  de- 
fendants, not  having  received  any  notice  of 
any  defect  in  the  condition  of  the  conductor, 
are  not  liable  in  this  action,"  and  to  direct 
a  verdict  for  the  defendants. 

In  support  of  their  contention  that  the 
ruling  asked  for  should  have  been  given, 
the  defendants  rely  on  Hutchinson  v.  Gum- 
mings,  166  Mass.  329,  31  N.  E.  127.  That 
was  a  case  where  the  whole  building  passed 
into  the  control  of  the  tenant  to  whom  the 
whole  of  it  was  leased,  and  where  the  lessor 
had  agreed  to  make  repairs.    What  was  de- 


cided in  Hutchinson  v.  Cummings  was  that 
in  such  a  case  there  is  no  default  on  the 
part  of  the  lessor  in  not  making  repairs 
until  he  receives  notice  from  the  lessee  that 
repairs  are  needed.  In  the  case  at  bar  the 
conductor  pipe  remained  in  the  control  of 
the  defendants. 

In  support  of  their  contention  that  the 
presiding  judge  as  matter  of.  law  should 
have  directed  the  jury  to  find  a  verdict  for 
them,  the  defendants  rely  on  the  rule  dis- 
cussed in  Davis  v.  Rich,  180  Mass.  235,  62 
N.  K  375.  One  of  the  plaintiffs  witnesses 
did  testify  that  he  had  seen  the  water 
spouting  out  and  freezing  for  a  week  or  two 
before  the  accident.  But  this  witness  did 
not  testify  that  this  condition  of  things 
existed  only  during  the  week  or  two  before 
the  accident.  And  if  he  had,  it  would  not 
have  justified  the  defendants'  contention, 
for  there  was  another  witness  who  testified 
to  its  existence  for  two  years  before  the 
accident.  In  other  words,  the  case  made 
out  by  the  plaintiff  in  this  action  was  not, 
or  could  have  been  found  not  to  be,  the 
case  of  a  recent  break  in  the  pipe. 

The  entry  must  be,  exceptions  overruled. 


use  of  improper  materials,  and  was  liable  to 
fall  of  its  own  weight,  continues  to  use  it 
or  permit  it  to  be  used,  and  a  person  law- 
fully standing  in  front  of  it  is  injured  by  its 
collapse,  although  the  building  was  in 
possession  and  control  of  a  lessee  at  the 
time  it  fell,  who  had  made  no  covenants  to 
repair.  Waterhouse  v.  Joseph  Schlitz  Brew- 
ing Co.  12  S.  D.  397,  48  L.R.A.  157,  81  N. 
W.  725,  second  appeal,  16  8.  D.  592,  94 
N.  W.   587. 

— ^where  the  building  was  leased  to  sepa- 
rate tenants,  the  roof  not  being  included  in 
the  lease  of  any  one  of  the  tenants,  and 
plaintiff,  while  upon  the  sidewalk,  was  in- 
jured by  the  fan  of  the  fire  wall  and 
cornice.  O'Connor  ▼.  Andrews,  81  Tex.  28, 
16  S.  W.  628. 

— ^where  property  was  leased  with  a  de- 
fective chimney,  which  afterwards  fell  over 
the  property  line,  causing  injury  to  an 
adjoining  owner.  Todd  v.  Flight,  9  C.  B.  N*. 
8.  377,  30  L.  J.  C.  P.  N.  8,  21,  7  Jur. 
N.  S.  291,  3  L.  T.  N.  S.  925,  9  Week.  Rep. 
145,  15  Eng.  Rul.  Cas.  329. 

— ^where  the  tenant  had  covenanted  to  * 
repair,  the  nuisance  had  been  created  by  an 
accident,  the  burning  of  the  building  leaving 
a  wall  standing  in  a  dangerous  condition,  the 
landlord  had  re-entered,  assuming  the  duty 
of  putting  the  wall  in  a  safe  condition  but 
was  negligent  in  doing  so,  and  the  wall,  in 
consequence  of  this  neglect,  fell,  injuring 
goods  of  a  stranger  on  adjoining  premises. 
Reinhardt  v.  Holmes,  143  Mo.  App.  212,  127 
S.  W.  611. 

And  although  the  wall  involved  in  Rein- 
hardt V.  Holmes,  supra,  was  a  party  wall 
as  between  the  defendant  and  plaintiff's 
landlord,  so  that  each  owned  his  own  part 
50  L.RJ1.(N.S.) 


of  the  wall  and  the  land  on  which  it  stood 
in  severalty,  the  title  of  each  being  qualified 
by  a  cross-easement  in  favor  of  the  other, 
the  upper  part  of  the  wall  (the  part  which 
fell)  not  being  included  in  plaintiff's  hold- 
ing under  his  lease,  the  plaintiff,  in  respect 
to  the  cause  of  action,  does  not  stand  in 
position  of  a  tenant  to  his  landlord,  but 
that  of  a  stranger  to  both  landlords; 
hence  they  both  are  liable.     Ibid. 

Where  a  wall,  because  of  its  defective 
condition,  fell  upon  and  killed  one  working 
on  adjoining  property,  the  premises  upon 
which  the  wall  stood  being  in  possession  of 
a  sublessee,  the  lessee,  as  landlord,  is  liable 
if  the  defect  existed  at  the  time  of  the 
subleasing.  Timlin  v.  Standard  Oil  Co. 
126  N.  Y.  514,  22  Am.  St.  Rep.  845,  27 
N.  E.  786. 

Where  a  building  being  used  by  a  tenant 
for  the  purpose  for  which  it  was  leased,  and 
without  negligence  on  the  part  of  the  tenant, 
fell,  injuring  adjoining  property,  the  land- 
lord is  liable  for  the  damages.  Boston  Beef 
Packing  Co.  v.  Stevens,  20  Blatchf.  443,  12 
Fed.  279. 

But  the  landlord  is  not  liable  to  third 
persons : 

— under  the  conditions  described  in 
Everett  v.  Foley,  132  111.  App.  438,  if  plain- 
tiff failed  to  show  what  caused  the  shutter 
to  fall,  it  having  been  shown  that  the 
hinges  were  not  broken,  since  it  devolved 
upon  him  to  prove  that  the  defect  existed 
when  the  premises  were  leased.  On  second 
appeal,  142  111.  App.  250,  the  necessary 
proof  was  supplied,  and  the  landlord  was 
held  liable.     Sec  same  case,  supra. 

— ^^vhere  a  pedestrian  upon  the  sidewalk 
is  injured  by  snow  and  ice  falling  from  the 


316 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


roof  upon  him,  where  the  building  was 
80  constructed  that  the  ice  and  snow  could 
be  removed  from  the  roof  so  as  to  make  it 
not  dangerous,  tenant  had  orally  agreed 
to  keep  the  roof  free  of  snow  and  ice, 
and  on  former  occasions  had  removed  it, 
but  at  the  time  of  the  accident  had  neglected 
to  do  so.  Neas  y.  Lowell,  103  Mass.  441, 
79  N.  E.  810. 

— where  tenant's  failure  to  keep  the  lower 
part  of  a  leader  pipe  which  conducted  the 
water  from  the  spouting  at  the  eaves 
to  the  sidewalk  from  freezing  up,  thus 
causing  the  water  to  dam  up  in  the  pipe 
and  to  form  ice  at  the  eaves,  caused  injury 
to  a  pedestrian  upon  the  sidewalk  by  means 
of  the  ice  thus  formed  falling  upon  her. 
Coman  v.  Alles,  198  Mass.  99,  14  L.R.A. 
(N.S.)  950,  83N.  E.  1097. 

— ^where  tenant  was  to  repair,  had  im- 
plied right  to  erect  trade  signs,  and  had 
erected  one  some  feet  above  the  pavement, 
which  sign  fell  upon  and  injured  a  pedes- 
trian upon  the  street.  Di  Marco  v.  Isaac, 
74  Misc.  459,  132  N.  Y.  Supp.  363. 

— where  a  wooden  awning  over  the  side- 
walk was  properly  constructed  before  the 
premises  were  leased,  and  no  evidence  was 
produced  that  it  was  out  of  repair  at  the 
time  it  fell,  injuring  a  person  on  the 
sidewalk,  but  its  fall  was  caused  by  a  lot 
of  people,  with  the  permission  of  the  tenant, 
getting  out  upon  it  to  witness  a  parade, 
such  use  of  the  awning  never  having  been 
intended  by  the  landlord.  Kalis  v.  Shattuck, 
69  Cal.  593,  68'  Am.  Rep.  568,  11  Pac.  346. 

— ^where  the  whole  premises  are  in  the 
control  of  the  tenant,  who  allowed  snow  to 
collect  upon  the  roof  of  the  house,  there  be- 
ing nothing  in  the  case  to  show  that  the 
tenant  might  not,  by  the  exercise  of  due 
care,  have  cleared  the  roof  of  snow,  and  the 
snow,  in  falling  from  the  roof,  frightened 
a  horse  in  the  highway,  which,  with  the 
vehicle  attached,  ran  into  plaintiff's  team, 
also  upon  the  highway,  throwing  plain- 
tiff out  and  injuring  him.  Lee  ▼.  Mc- 
Laughlin, 86  Me.  410,  26  L.RjIl.  197,  30 
Atl.  65. 

— where  plaintiff  was  injured  by  snow 
and  ice  falling  from  the  roof  .of  a  house 
upon  her  while  on  the  sidewalk,  the  tenant 
had  covenanted  to  repair  both  inside  and 
out,  and  it  was  not  shown  that  it  would 
have  been  impossible  for  the  tenant  to  keep 
the  roof  clear  of  snow.  Leonard  v.  Storer, 
115  Mass.  86,  15  Am.  Rep.  76. 

— where  the  circumstances  were  the  same 
as  in  Leonard  v.  Storer,  supra,  except  that 
the  tenant  had  not  covenanted  to  repair, 
and  the  landlord  had  reserved  the  right  to 
enter  the  premises  to  repair  the  same,  or 
ascertain  if  they  were  properly  used,  the 
court  here  holding  that  since  the  injury 
was  not  caused  by  lack  of  repair,  but  by 
tenant's  negligence  in  the  way  he  used 
the  premises,  covenants  to  repair  were  im- 
material. Clifford  V.  Atlantic  Cotton  Mills, 
146  Mass.  47,  4  Am.  St.  Rep.  279,  15  N. 
E.  84. 

— ^where  plaintiff,  while  upon  the  side- 
walk, was  injured  by  a  capstone  over  a 
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window  falling  upon  him,  where  a  tenant 
had  been  for  three  years  and  still  was  in 
possession  of  the  premises  under  a  lease 
which  bound  him  to  make  all  repairs  except 
the  gravel  roof.  Munroe  v.  Carlisle,  176 
Mass.  199,  57  S.  E.  332. 

— where  there  were  no  covenants  to  re- 
pair, the  building  being  in  control  of  ten- 
ants, no  showing  of  iniproper  construction 
of  the  roof,  and  plaintiff  was  injured  while 
on  the  sidewalk  by  snow  sliding  off  the  roof 
and  falling  upon  him.  Atwill  ▼.  Blatz^ 
118  Wis.  226,  95  N.  W.  99,  14  Am.  Neg. 
Rep.  242. 

A  presumption  of  negligence  under  the 
rule  res  ipsa  loquitur  is  raised  by  the  fact 
that  a  part  of  a  skylight  was  blown  from 
the  top  of  a  building,  fell  and  struck  plain- 
tiff, wno  was  a  coachman,  upon  the  street 
with  his  team,  but  that  presumption  could 
extend  no  farther  than  to  the  tenant  or 
person  in  control,  so  that,  in  order  to  re- 
cover from  the  landlord  on  the  theory  of 
nuisance,  the  plaintiff  must  prove  facts  in 
regard  to  the  fastenings  of  the  skylight 
which  are  suflScient  to  convince  the  jury 
that  it  was  in  a  dangerous  condition  when 
the  premises  were  rented;  otherwise  the 
landlord  is  not  liable.  Uggla  v.  Brokaw, 
117  App.  Div.  586,  102  N.  Y.  Supp.  857. 

Plaintiff  must  show  that  the  premises 
were  in  the  control  of  the  landlord,  where 
they  were  leased  as  tenement  houses,  and  the 
injury  was  caused  by  a  broken  glass  falling 
upon  plaintiff.  Whether  or  not  plaintiff 
was  a  stranger  on  the  pavement  or  a  tenant 
is  not  disclosed.  Margulies  ▼.  Beck,  ISO 
N.  Y.  Supp.  159. 

Where  a  building  erected  by  a  tenant 
burned,  leaving  a  wall  standing,  which  be- 
came dangerous,  and  afterwards  fell  upon 
and  killed  plaintiff^s  minor  son  on  the  side- 
walk, all  during  the  term  of  the  lease,  the 
landlord  \s  not  liable.  Grogan  v.  Broadway 
Foundry  Co.  87  Mo.  321.  J.  W.  M. 
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(26  N.  D.  599,  145  N.  W.  97.) 

Tax  —  invalid  deed  —  correction. 

When  the  grantee  in  a  tax  deed  receives 
a   void    instrument,    he    is    entitled,    upon 

Headnote  by  Bubkb,  J. 

Note.  —  Bight  of  purchaser  at  tax  sale 
to  compel  issuance  of  new  deed  where 
original  deed  is  defective  or  invalid. 

Generally  as  to  substitute  conveyances, 
including  tax  deeds  issued  in  place  of  deeds 
defective  or  invalid,  see  note  to  Bigger  v. 
Underwood,    44    L.RA.(NJ3.)    848.      Ques- 
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proper  application,  to  the  issYiance  to  him 
of  a  valid  tax  deed,  providing  the  proceed- 
ings leading  up  to  the  same  are  in  all 
things  valid. 

(January  10,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  McHenry  Coun- 
ty granting  a  writ  of  mandamus  to  compel 
the  issuance  by  defendant  of  a  valid  tax 
deed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Ulsrud,  for  appellant: 

Hie  production  of  the  tax  certificate  is  by 
statute  made  a  condition  precedent  to  the 
right  of  the  county  auditor  to  exercise  the 
authority  of  issuing  a  tax  deed. 

Heed  v.  Merriam,  15  Neb.  323,  18  N.  W. 


137;  Thompson  v.  Merriam,  15  Neb.  408, 
20  N.  W.  24. 

Messrs.  Christiansen  Sb  Weber,  for 
respondent : 

The  tax  deed  in  question  not  only  in- 
correctly states  the  proceedings  had  at  the 
tax  sale,  but  such  misrecital  of  facts  ren- 
ders it  void  on  its  face. 

Youker  v.  Hobart,  17  N.  D.  296,  115  N. 
W.  839. 

Relator  is  entitled  to  receive  in  the  first 
instance  a  regular  and  truthful  tax  deed, 
and  as  he  has  never  received  this,  it  still 
remains  the  duty  of  the  county  auditor  to 
execute  and  deliver  such  tax  deed  to  him. 

Cooley,  Taxn.  3d  ed.  p.  1370;  37  Cyc. 
1429;  State  ex  rel.  White  v.  Winn,  19  Wis. 
305,  88  Am.  Dec.  689;    Duggan  v.  McCul- 


tions  of  construction  and  validity  of  cor- 
rection tax  deeds  are  there  discussed,  and 
are  therefore  excluded  from  this  note, 
which  is  confined  to  the  question  of  the 
right  to  compel  the  issuance  of  a  new  tax 
deed  where  tne  original  is  defective  or  in- 
valid. The  question  as  to  right  to  compel 
the  issuance  of  a  deed  correct  in  form  where 
the  tax  proceedings  are  invalid  is,  in 
general,  excluded. 

The  principle  is  well  established,  as 
shown  by  the  cases  collected  in  the  note  in 
44  L.Rji.(N.S.)  848,  subd.  III.,  that  where 
a  defective  or  invalid  tax  deed  is  issued 
and  the  tax  proceedings  have  been  regular, 
the  proper  officer  may  voluntarily  issue  a 
new  deed  in  proper  form,  in  order  to  correct 
errors  in  the  original.  In  most  cases  the 
officer  has  voluntarily  issued  the  sub- 
sequent deed  upon  demand,  and  the  question 
of  his  authority  so  to  do  has  arisen  in 
actions  involving  the  validity  of  the  second 
deed.  Such  cases  are  collected  in  the  note 
previously  mentioned,  and  are,  in  general, 
excluded  herein.  In  several  instances, 
however,  cases  have  arisen  involving  the 
right  to  compel  the  issuance  of  a  new  deed. 
Outside  of  Nebraska,  where  no  doubt  a 
contrary  rule  would  be  applied,  the  courts 
have  generally,  as  in  State  ex  bel.  Ebbebt 
v.  FouTS,  regarded  tiie  right  to  a  valid 
tax  deed,  where  a  defective  or  invalid  deed 
had  been  issued  and  the  tax  proceedings 
were  regular,  as  one  enforceable  by  proper 
action. 

In  State  ex  rel.  White  v.  Winn,  19  Wis. 
305,  88  Am.  Dec.  689,  it  was  held  that  the 
proper  officer  could  be  compelled  by  a 
mandamus  to  issue  to  the  grantee  in  a 
void  tax  deed  a  new  deed  to  correct  an 
error  in  the  originaL  This  decision,  it 
should  be  observed  in  view  of  the  Nebraska 
rule  referred  to  later  in  the  note,  was 
reached  notwithstanding  a  statute  pro- 
vided that  the  officer  should  issue  a  deed  on 
presentation  of  the  tax  certificate. 

But  it  was  held  also  in  State  ex  rel.  White 
V.  Winn,  supra,  that  to  correct  an  error  in  a 
void  tax  deed  an  officer  would  not  be  com- 
pelled by  mandamus  to  issue  a  new  deed  to 
the  grantee  in  a  quitclaim  deed  from  the 
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grantee  in  the  original  deed.  The  quit- 
claim deed,  it  was  said,  was  not  such  an 
assignment  of  the  tax  certificate  as  the 
statute  contemplated,  so  as  to  authorize 
the  execution  of  a  new  deed  to  the  assignee. 

And  while  stating  the  general  proposi- 
tion that  the  owner  of  a  valid  tax-sale 
certificate  to  whom  a  tax  deed  fatally  de- 
fective in  form  has  been  issued  may  compel 
the  proper  officer  by  mandamus  to  execute 
a  corrected  tax  deed,  the  court  in  Clippinger 
V.  Tuller,  10  Kan.  377,  held  that  whether  the 
action  be  regarded  as  one  for  mandamus 
or  as  a  suit  in  equity  against  the  officer  to 
compel  the  issuance  of  the  new  tax  deed, 
it  could  not  be  maintained  by  the  grantee 
in  a  quitclaim  deed  from  the  grantee  in  the 
original  deed.  It  was  said  in  this  case  also 
that  the  quitclaim  deed  was  not  such  an 
assignment  of  the  tax-sale  certificate  as 
would  authorize  the  issuance  of  a  deed  to 
the  assignee,  and  that,  the  supposed  as- 
signors not  being  in  court,  a  suit  in  equity 
could  not  be  maintained  to  compel  the  is- 
suance of  a  deed  to  the  supposed  assignee 
of  the  tax-sale  certificate  when  no  valid 
assignment  had  been.  made. 

In  Douglass  v.  Nuzum,  16  Kan.  515,  it 
was  said  by  Justice  Brewer  that  if  all  the 

Sroceedings  up  to  the  execution  of  the  tax 
eed  were  regular  and  legal,  the  holder  of 
the  certificate  was  entitled  to  a  deed  in  legal 
form;  "and  if  through  mistake  or  inad- 
vertence a  different  deed,  and  one  sub- 
stantially departing  from  the  statutory 
form,  has  b^n  executed,  a  county  clerk 
can  be  compelled  by  mandamus,  and  may, 
without  it,  execute 'and  deliver  a  deed  in 
correct  and  statutory  form.  In  other 
words,  neither  the  power  nor  the  duty  of 
the  county  clerk  is  exhausted  by  the  ex- 
ecution of  an  irregular  and  improper 
deed." 

And  in  Bank  of  Utica  v.  Mesereau,  3 
Barb.  Ch.  528,  49  Am.  Dec.  189,  it  was 
said  that  if  a  supposed  error  in  the  form 
of  the  comptroller's  case  was  material,  it 
would  not  justify  a  court  of  equity  in 
declaring  that  the  purchaser  had  no  right 
to  the  land  by  virtue  of  his  purchase;  but 
that  the  comptroller,  if  necessary,  would  be 
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lough,  27  Cclo.  43,  59  Pac.  743;  Woodman 
V.  Clapp,  21  Wis.  360;  Oould  v.  Thompson, 
45  Iowa,  450;  McCready  ▼.  Sexton,  29  Iowa, 
356,  4  Am.  Rep.  214;  Gibson  v.  Pekarek,  25 
S.  D.  281,  126  N.  W.  597,  Ann.  Cas.  1912B, 
944;  Eaton  v.  North,  32  Wis.  303;  Maxcy 
V.  Clabaugh,  6  111.  26. 

Burke,  J.,  delivered  the  opinion  of  the 
court: 

Under  §  1261  of  the  Code  of  1899,  it  was 
a  duty  of  the  auditor  in  conducting  tax 
sales,  to  sell  the  land  to  the  bidder  who 
would  pay  ''the  total  amount  of  taxes,  pen- 
alties, and  costs  charged  against  it,  in- 
cluding any  personal  taxes  specified  in  the 
list  and  in  the  advertisement,  which  are  a 
lien  upon   it.     For   the   smallest  or   least 


quantity  thereof,  which  may  be  designated 
by  any  sufficient  description."  Tax  deeds 
issued  under  this  provision  uniformly  con- 
tained a  recital  that  this  procedure  bad 
been  followed.  In  fact  the  form  to  be  used 
was  set  forth  in  full  in  §  1275,  Code  1899, 
and  contained  the  above  recital.  In  1901 
the  legislature  changed  the  law,  and  pro- 
vided that  the  sale  should  be  made  to  the 
person  who  would  pay  the  amount  due  for 
taxes,  etc.,  for  "the  lowest  rate  of  interest 
from  the  date  of  sale  on  the  amount  of  such 
taxes,  and  a  certificate  of  sale  issued,  which 
said  rate  shall  in  no  case  exceed  24  per 
cent  per  annum."  See  chapter  154,  Seas. 
Laws,  1901.  Through  an  oversight,  however, 
no  amendment  was  made,  until  1913,  of  the 
form  of  tax  deed  which  had  been  prescribed 


required  to  give  him  a  new  deed  in  proper 
form. 

In  an  action  to  compel  the  issuance  of 
a  tax  deed  in  place  of  one  which  was  void 
as  showing  that  the  county  was  a  com- 
petitive bidder,  it  appeared  in  Bryson  v. 
Spaulding,  20  Kan.  427,  that  from  the  rec- 
ords it  was  doubtful  whether  the  sale  was 
valid;  but  the  validity  of  the  sale  appeared 
from  a  deposition  of  the  county  treasurer. 
It  was  held  that  the  county  clerk  should 
be  compelled  to  execute  a  new  deed  with 
full  recitals  of  a  valid  sale.  The  court, 
however,  indicated  that  where  the  record 
left  it  doubtful,  as  in  this  instance,  whether 
a  valid  sale  was  in  fact  made,  and  the  doubt 
could  be  solved  only  by  parol  testimony, 
the  proper  method  would  have  been  by  a 
bill  in  equity  to  correct  the  record,  rather 
than  by  a  writ  of  mandamus  to  compel  the 
execution  of  the  new  deed.  It  was  said 
that  when  an  officer  is  called  upon  to  ex- 
ecute a  deed,  he  is  to  take  the  record  as  he 
finds  it,  and  may  not  act  upon  the  state- 
ments of  parties  no  longer  officers  as  to  the 
facts  of  a  sale  made  by  them  when  officers; 
that  if  the  record  be  not  correct  the  parties 
interested  must  have  it  corrected  by  a 
proper  proceeding. 

It  appears  in  Bryson  v.  Spaulding,  supra, 
that  the  court  regarded  it  as  a  condition 
precedent  to  the  maintenance  of  the  action 
that  there  should  be  demand  upon  and  re- 
fusal of  the  officer  to  execute  the  second 
deed. 

In  White  Pine  Mfg.  Co.  v.  Morey,  19 
Idaho,  49,  112  Pac.  674,  the  court  said: 
"It  is  equally  well  settled  that  if  through 
some  mistake  or  negligence  the  officer  fails 
to  make  a  good  and  valid  deed  in  pursuance 
of  the  sale  and  the  certificate  previously 
issued,  and  in  accordance  with  law,  that 
mandamus  will  lie  to  compel  him  to  there- 
after exhaust  the  power  vested  in  him  by 
law  by  executing  a  good  and  valid  deed, 
and  that  if  mandamus  will  lie  to  compel 
him  to  perform  the  act,  he  may  perform 
such  act  voluntarily  when  the  defects  are 
called  to  his  attention.  In  other  words, 
the  correct  rule  of  law,  as  we  understand 
it,  is  that  where  the  power  is  vested  in  an  ' 
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officer  to  execute  a  tax  deed,  such  power 
and  authority  is  not  exhausted  until  a 
deed  is  made  in  compliance  with  the  law, 
providing  the  preceding  steps  have  been 
taken  according  to  law  as  they  appear 
from  the  certificate  or  record  of  the  sale." 
See  to  the  same  effect  Duggan  v.  Mc- 
Cullough,  27  Colo.  43,  69  Pac.  743. 

And  in  Maxcy  v.  Clabaugh,  6  111.  26,  the 
rule  was  said  to  be  that  it  was  the  duty  of 
the  proper  officer  to  execute  and  deliver  a 
good  and  perfect  deed  to  the  purchaser, 
and  if  he  failed  oY  neglected  to  perform 
that  duty  he  could  be  compelled  to  do  so 
by  writ  of  mandamus;  and  that  what  an 
officer  may  be  compelled  to  do  by  mandamus 
he  may  be  permitted  to  do  voluntarily. 

Also  in  Grimm  v.  O'Connell,  54  Cal.  522, 
the  court  said:  ''If  the  officer  refused  to 
make  a  deed  which  complies  with  the  law, 
it  would  seem  that  he  can  be  compelled  by 
mandamus  to  execute  a  proper  deed." 

See  also  Webster  v.  Somer,  159  Cal.  459, 
114  Pac.  575,  where  it  was  held  not  es- 
sential to  the  validity  of  a  corrected  tax 
deed  that  there  be  a  statute  authorizing 
the  issuance  of  such  a  deed,  the  court  say- 
ing: "The  law  requires  the  tax  collector 
to  make  a  deed  complying  with  its  terms, 
and  until  he  had  done  so,  he  had  not  com- 
plied with  its  mandate,  and  could  be 
compelled  by  mandamus  to  do  so." 

But  where  the  papers  furnished  by  the 
purchaser  at  tax  sale  to  the  county  clerk  to 
obtain  a  tax  deed  were  defective  in  that 
by  mistake  the  affidavit  of  service  of  notice 
failed  to  show  that  notice  had  been  served 
upon  the  party  in  possession  of  the  prem- 
ises, it  was  held  in  Klokke  v.  Stanley, 
109  111.  192,  that  the  clerk  would  not  be 
compelled  by  mandamus,  after  the  filing 
of  a  proper  affidavit  by  the  purchaser,  to 
issue  a  second  tax  deed.  The  court  said: 
"It  is  true  where  a  clerk  has  himself  made 
a  mistake  in  executing  a  tax  deed,  whereby 
it  is  rendered  inoperative  for  the  purpose 
for  which  it  was  intended,  he  may  sub- 
sequently be  compelled  by  mandamus  to 
correct  his  mistake,  and,  of  course,  may 
make  the  correction  without  being  coerced 
thereto   by   judgment   of   courts.      .      . 
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to  meet  the  requiremente  of  a  sale  under 
the  earlier  law.  In  1907  taxes  were  duly 
and  regularly  levied  upon  a  lot  in  McHeury 
county,  and  in  December,  1908,  the  said  real 
estate  was  sold  according  to  law  for  said 
taxes,  and  a  certificate  of  sale  issued,  which 
certificate  was  later  assigned  to  plaintiff. 
The  premises  were  never  redeemed  from  the 
tax  sale,  and  after  the  legal  notice  had  been 
given,  plaintiff  applied  to  the  county  audi- 
tor for  a  tax  deed,  at  the  same  time  sur- 
rendering his  tax  certificate.  The  county 
auditor  issued  such  a  deed  in  March,  1913, 
but  said  instrument,  being  as  prescribed 
under  the  old  law,  contained  the  recital  that 
the  purchaser  had  accepted  the  smallest 
part  of  said  real  estate  that  was  worth  the 
amount   of   the  taxes,  whereas   in  fact  he 


had  obtained  the  land  because  he  had  bid 
the  lowest  rate  of  interest.  About  the  time 
of  the  issuance  of  this  deed,  chapter  281, 
Sess.  Laws,  1913,  went  into  effect,  and  under 
this  provision  the  county  auditor  was  di- 
rected to  issue  all  tax  deeds,  reciting  the 
facts  as  prescribed  by  law;  to  wit,  that  the 
bidder  had  agreed  to  accept  the  lowest  rate 
of  interest  on  the  amount  of  the  taxes,  etc. 
In  the  meantime  the  question  of  the  valid- 
ity of  a  tax  deed  containing  an  erroneous 
recital  of  the  manner  of  the  sale  had 
reached  this  court,  and  a  similar  tax  deed 
had  been  held  void.  See  Youker  v.  Hobart, 
17  N.  D.  296,  116  N.  W.  839.  Plaintiff's 
position  was  this:  He  had  purchased  the 
premises  according  to  law,  by  agreeing  to 
pay  the  lowest  rate  of  interest  of  any  of 


But  here  the  clerk  has  made  no  mistake. 
The  mistake  made  is  that  of  the  party 
applying  for  the  deed,  and  relates  to  proof 
which  it  was  his  duty  to  furnish  to  the 
clerk,  and  which  he  assumed  to  furnish 
to  the  clerk,  before  applying  for  the  deed. 
If  he  may  have  mandamus  to  compel  the 
clerk  to  make  a  new  deed  upon  his  alleged 
correction  of  one  mistake,  may  he  not  also 
have  it  to  compel  the  clerk  to  make  a  new 
deed  upon  his  alleged  correction  of  another 
mistake?  .  .  .  We  think  it  is  contrary 
to  the  policy  of  the  law  that  mandamus 
should  issue  where  its  aole  purpose  and 
effect  is,  as  it  is  here,  to  relieve  from  the 
consequences  of  the  mistakes  or  omissions 
of  the  party  applying  for  it." 

And  in  Hewell  v.  Lane,  53  Cal.  213,  it 
was  held  that  a  sheriff  would  not  be  com- 
pelled by  mandamus  to  execute  a  second 
deed  containing  recitals  at  variance  with 
those  contained  in  his  return  of  the  sale 
and  in  the  first  deed,  which  he  alleged  were 
true. 

In  a  suit  in  equity  to  set  aside  a  tax 
deed  void  upon  its  face  in  that  it  showed 
that  the  property  was  sold  en  masses  where 
a  cross  petition  alleged  that  the  tracts  were 
sold  separately,  and  asked  that  the  county 
treasurer  be  required  to  execute  a  new  and 
valid  deed,  it  was  held  in  Harper  v.  Sexton, 
22  Iowa,  442,  that  the  relief  asked  by  the 
defendant,  being  in  the  nature  of  a  prayer 
to  a  court  of  equity  for  specific  perform- 
ance, would  not  be  granted,  because  of 
want  of  equitr,  in  that  it  appeared  that 
the  consideration  from  the  defendant  was 
grossly  inadequate.  The  court  said,  how- 
ever, that  it  was  doubtless  true  that  such 
relief  might,  in  a  proper  and  clear  case, 
be  obtained  by  a  proceeding  in  a  mandamus, 
or  possibly,  by  suit  in  equity. 

In  McCready  v.  Sexton,  29  Iowa,  356, 
4  Am.  Rep.  214,  it  appears  to  have  been 
conceded  that  a  county  treasurer  who  had 
executed  a  defective  tax  deed  could  be 
compelled  by  mandamus  to  execute  a  cor- 
rected deed,  the  contention,  which  w^s 
overruled,  being  that  he  could  not  volun- 
tarily, without  order  of  court,  do  so.  See 
also  Smith  v.  Vickery,  235  Mo.  413,  138 
30  L.ILA.(N.S.) 


S.  W.  502,  where  also  the  contention  was 
overruled  that  the  officer  could  not  execute 
an  amended  deed  without  an  order  of  the 
court. 

The  Nebraska  rule. 

As  appears  above,  it  is  generally  held 
that  an  officer  who  has  issued  a  defective 
or  invalid  tax  deed  may  be  compelled, 
where  the  tax  proceeding^  are  regular,  to 
issue  a  correction  deed  to  the  proper  party. 
And  while  this  note  does  not,  in  general, 
include  cases  involving  simply  the  validity 
of  a  second  tax  deed  voluntarily  issued  by 
the  officer,  attention  is  called  to  the  Ne- 
braska cases,  holding,  contra  to  the  general 
rule,  that  the  officer,  after  presentation  and 
cancelation  of  the  tax-sale  certificate  and 
the  issuance  of  a  defective  or  invalid  deed, 
had  no  authority  to  issue  a  new  deed,  since 
there  was  no  certificate  produced  by  the 
applicant  for  the  second  deed  as  required 
by  statute.  The  statute  in  that  state  pro- 
vides that  "if  no  person  shall  redeem  such 
lands  within  two  years,  at  any  time  after 
the  expiration  thereof,  and  on  production 
of  the  certificate  of  purchase,  the  treas- 
urer of  the  county  in  which  the  sale  of  such 
lands  took  place  shall  execute  ...  a 
conveyance  of  the  real  estate  so  sold,"  and 
that  "when  conveyances  are  delivered  for 
lands  sold  for  taxes,  the  certificate  there- 
of shall  be  canceled  and  filed  away  by  the 
county  clerk." 

Under  this  statute  it  has  been  held  that 
the  treasurer  has  no  authority  to  issue 
new  tax  deeds  in  place  of  defective  or  in- 
valid deeds,  the  presentation  of  the  cer- 
tificate of  purchase  being  regarded  as  a  con- 
dition precedent  to  the  issuance  of  the  tax 
deed,  and  this,  of  course,  being  impossible 
on  the  application  for  the  new  deed,  because 
it  was  canceled  and  filed  when  the  first 
deed  was  issued.  Reed  v.  Merriam,  15  Neb. 
323,  18  N.  W.  137;  Thompson  v.  Merriam, 
15  Neb.  498,  20  N.  W.  24;  Baldwin  v. 
Merriam,  16  Neb.  199,  20  N.  W.  250.  Of 
course  if  the  treasurer  has  no  authority, 
as  held  in  this  state,  to  issue  a  new  deed, 
it  necessarily  follows  that  he  could  not  be 
compelled  to  do  so,  R.  E.  H. 
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the  bids  received,  and  had  done  everything 
in  his  power  to  earn. a  tax  deed.  He  had 
surrendered  his  certificate  to  the  auditor, 
and  was  entitled  to  a  good  and  valid  tax 
deed.  The  deed  which  he  had  received  was 
utterly  void,  under  a  decision  of  this  court, 
because  it  recited  that  the  sale  had  been 
conducted  in  an  unauthorized  manner. 
Under  those  circumstances,  he  applied  to 
the  county  auditor  for  a  second  deed,  con- 
forming to  the  requirements  of  chapter  281, 
Sees.  Laws,  1913,  and  correctly  reciting  the 
conduct  of  the  sale.  Upon  the  refusal  of 
the  auditor  to  issue  such  second  tax  deed 
this  writ  of  mandamus  was  obtained. 

1.  The  facts  having  been  stipulated,  there 
is  no  dispute  excepting  upon  the  question 
of  law.  Tlie  first  question  is  whether  or  not 
the  auditor  had  any  authority  to  issue  the 
second  deed.  Upon  the  part  of  the  plain- 
tiff it  is  contended  that  the  first  deed  is  a 
nullity,  and  that  the  duties  of  the  auditor 
are  the  same  as  though  he  had  issued  no 
deed  whatever,  while  the  defendant  contends 
that,  having  once  issued  a  deed,  he  lias  no 
further  authority  in  the  premises.  In  Jiis 
brief,  he  had  argued  that  as  the  law  re- 
quires the  purchaser  to  produce  his  certifi- 
cate at  the  time  of  the  issuance  of  the  tax 
deed,  and  that  the  purchaser  in  this  case 
is  unable  to  produce  such  certificate  at  this 
time,  such  deed  cannot  issue.  We  cannot 
agree  with  this  contention.  When  plain- 
tiff applied  for  the  tax  deed  originally,  he 
deposited  with  the  auditor  the  certificate, 
and  it  has  remained  on  file  in  his  office  ever 
since.  Until  a  valid  tax  deed  has  been 
issued,  this  certificate  is  not  canceled.  Thus 
the  plaintiff  is  able  to  produce  it  at  the 
time  of  the  second  application.  Defendant's 
contention  that  the  production  of  the  cer- 
tificate is  a  condition  precedent  to  the  au- 
thority to  issue  the  deed  thus  loses  its 
force.  It  is  beyond  question  that  the  first 
tax  deed  was  absolutely  void,  which  differen- 
tiates this  case  from  those  cases  where 
there  was  merely  some  slight  irregularity 
such  as  Reed  v.  Merriam,  15  Neb.  323,  18  N. 
W.  137.  As  to  the  true  rule,  see  State  ex 
reL  White  v.  Winn,  19  Wis.  306,  88  Am. 
Dec.  689;  Lain  v.  Shepardson,  23  Wis.  224; 
McCready  v.  Sexton,  29  Iowa,  356,  4  Am. 
Rep.  214;  Dyke  y.  Whyte,  17  Colo.  296,  29 
Pac.  128;  37  Cye.  1435;  Mack  y.  Price,  35 
Kan.  134,  10  Pac.  521. 

In  State  ex  rel.  White  y.  Winn,  supra,  it 
is  said:  '^The  owner  of  a  valid  certificate 
of  a  sale  of  lands  for  taxes,  to  whom  a 
deed  fatally  defective  in  form  has  been  is- 
sued, and  who  has  never  been  in  actual 
possession  of  the  land,  may  compel  the  clerk 
of  the  county  board  of  supervisors,  by  man- 
damus, to  execute  to  him  a  proper  deed." 
We  think  it  was  the  duty  of  the  county 
50  L.R.A.(N.8.) 


auditor,  upon  a  proper  showing,  to  isaue 
the  deed  in  this  case. 

The  order  of  the  trial  court  ia  in    all 
things  affirmed. 
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CHESTER   COUNTY  TRUST  COMPANY, 
Admr.,  etc.,  of  Thomas  B.  Brown,  Deceased, 

V. 

EDWIN  A.  PUGH  et  aL,  Appti. 

(241  Pa.  124,  88  AtL  319.) 

Executor  and  administrator  —  snit  to 
set  aside  fraudulent  transfer. 

The  administrator  of  one  who  dies  in- 
solvent may  maintain  an  action  to  set  a- 
side  a  conveyance  of  real  estate  which  he 
made  in  fraud  of  creditors. 

(May  19,  1913.) 

Note,  ^  Right  of  executor  or  cufmltt- 
istrator  to  avoid  conveyance  or  tratm^ 
fer  by  decedent  in  fraud  of  creditors, 

I.  Scope,  320. 

II.  Duty    to    inventory   property    fraudu- 
lently transferred,  &1. 
III.  Right  to   impeach   fraudulent   convey- 
ance or  transfer. 

a.  In  absence  of  statutory  authority. 

1.  Where  estate  is  solvent,  321. 

2.  Where    estate    is     insoWent, 

322. 

b.  Statutory    provisions    and     their 

effect,  328. 

c.  Where     transfer     is     incomplete, 

333. 

d.  Where   fraudulent   transferee    re- 

linquishes property,  333. 
IV.  What  property  may  be  reached,  333. 
V.  Application  of  property  recovered,   333. 

I.  Scope, 

For  the  purpose  of  preserving  the  in- 
tegrity of  the  question  above  stated,  it  has 
seemed  desirable  to  exclude  from  this  note 
any  discussion  of  certain  questions  which, 
while  possessing  a  superficial  similarity, 
are  nevertheless  governed  by  distinct  con- 
siderations. One  of  these  is  the  right  of 
the  personal  representative  to  recover  prop- 
erty transferred  in  fraud  of  the  rights  of 
the  surviving  spouse.  Another  is  the  right 
of  the  executor  or  administrator  to  impeach 
a  bill  of  sale  or  chattel  mort^^age  not  made 
to  defraud  creditors,  but  which  by  statute 
is  void  as  against  creditors  for  want  of 
filing  or  renewal.  As  is  remarked  in  Kil- 
bourne  v.  Fay,  29  Ohio  St.  264,  23  Am.  Rep. 
741:  "It  is  one  thing  for  the  representa- 
tive of  an  estate  te  pursue,  by  action  at 
law,  the  fraudulent  vendee  of  tie  deceastvi 
fraudulent  debtor  for  the  recovery  of  |^oo<l!< 
fraudulently  transferred ;  while  it  is  quiti' 
a  different  thing  for  such  executor  in  pos- 
session to  defend,  for  the  sole  benefit   of 


CHESTER  COUNTY  TRUST  00.  v.  PUGH. 


321 


APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  for  Chester 
County    in   plaintiff's    favor   in   an   action 
brought  to  set  aside  a  conveyance  of  real 
estate  made  by  deceased  in  fraud  of  cred- 
itors.   Affirmed. 
The  facts  are  stated  in  the  opinion. 
Hr.  J.  Frank  £.  Hanse  for  appellants. 
Mr.  Thomas  W.  Pierce  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Thomas  B.  Brown  was  insolvent  on  April 
1,  1911,  when  he  conveyed  the  property  in 
controversy  to  Edwin  A.  Pugh,  one  of  the 
appellants.  The  conveyance  was  for  the 
purpose  of  defrauding  creditors,  and  this 
Pugh  knew.    Brown  could  not  have  had  it 


set  aside,  for  neither  the  law  nor  equity 
"will  extricate  a  rogue  from  his  own  todls." 
But  he  died  insolvent,  and  what  he  could  not 
have  done  in  his  lifetime  bis  administrator 
has  undertaken  to  do  for  the  benefit  of  his 
creditors,  for  as  to  them  the  conveyance  is 
admittedly  void.  What  they  might  have 
done  in  Brown's  lifetime,  or  might  do  now, 
to  bring  the  property  within  their  grasp,  is 
not  the  question  raised  on  this  appeal.  The 
narrow  question  for  determination  is  the 
right  of  Brown's  administrator  to  institute 
this  proceeding  for  the  benefit  of  his  cred- 
itors. 

While  it  is  conceded  by  counsel  for  appel- 
lants that  Brown's  conveyance  is  open  to  at- 
tack by  his  creditors,  it  is  contended  that,  as 
he  could  not  have  attacked  it  while  he  lived, 


creditors,  such  possession  against  a  claim 
which  by  statute  is  declared  absolutely  void 
as  against  creditors." 

Cases  involving  the  right  of  an  executor 
or  administrator  to  sue  to  set  aside  a  con- 
veyance or  transfer  obtained  from  his  de- 
cedent by  fraud,  although  sometimes  cited 
as  in  point  on  the  question  under  discus- 
sion, are  wholly  foreign  thereto.  The  fraud 
in  such  case  is  not  practised  by,  but  upon, 
the  decedent,  and  tne  action  to  set  aside 
the  transfer  is  one  which  he  himself  might 
have  maintained  in  his  lifetime.  Where 
property  has  been  transferred  by  the  de- 
ceased in  fraud  of  his  creditors,  his  per- 
sonal representative  has  no  right  of  ac- 
tion if  there  are  assets  sufficient  to  pay 
the  creditors,  but  property  of  which  the 
deceased  has  been  defrauded  in  his  lifetime 
is  recoverable  for  the  benefit  of  the  estate 
generally,  although  there  may  be  ample  as- 
sets to  pay  debts.  See,  as  pointing  out  this 
distinction,  Curry  v.  Brockway,  12  Daly,  17. 

As  to  the  right  of  a  devisee  or  legatee  to 
attack  a  conveyance  or  transfer  by  testator, 
obtained  by  fraud  or  undue  influence,  see 
note  to  Bethany  Hospital  Co.  v.  Philippi, 
80L.R.A.(N.8.)  194. 

This  note  does  not  assume  to  discuss  the 
question  whether,  where  the  executor  or 
administrator  is  permitted  to  impeach  a 
transfer  or  conveyance  in  fraud  of  creditors, 
his  remedy  is  by  action  at  law  or  by  bill 
in  equity.  Cases  which  deny  the  right  of 
the  personal  representative  to  recover  per- 
sonalty or  to  set  aside  a  conveyance  of 
realty,  on  the  ground  that  he  cannot  main- 
tain the  form  of  action  which  he  has  chosen, 
are  not,  of  course,  conclusive  of  the  question 
under  consideration,  and  therefore  need  not 
be  cited  as  bearing  thereon. 

11.  Duty  to  inventory  property  fraudu^ 
lently  transferred. 

It  is  not  the  duty  of  a  personal  repre- 
sentative to  inventory  property  fraudulent- 
Iv  transferred.  Gardner  v.  Gardner,  17  R. 
I.  761,  24  Atl.  785;  Ellis  v.  McBride,  27 
Miss.  155;  Snodgrass  v.  Andrews,  30  Miss. 
472,  64  Am.  Dec.  169. 
60  LJl.A.(N.S.)  21 


But  it  is  the  duty  of  an  administrator  to 
inventory  property  fraudulently  conveyed 
to  him  by  the  intestate,  even  though  it  has 
not  been  ascertained  that  it  is  actually 
wanted  for  the  payment  of  debts.  Minor 
V.  Mead,  3  Conn.  289. 

An  administrator  is  not  subject  to  the 
payment  of  damages  for  neglecting  to  in- 
ventory such  property  as  might  appear  on 
investigation  of  the  title  to  have  been 
fraudulently  conveyed  by  the  deceased,  when 
the  administrator  had  no  knowledge  of  the 
fact.    Booth  V.  Patrick,  8  Conn.  106. 

Where  a  statute  authorizes  the  sale,  to 
pay  debts,  of  lands  fraudulently  conveyed, 
the  refusal  of  an  administrator  of  an  in- 
solvent estate  to  inventory  as  part  of  the 
estate  lands  alleged  to  have  been  fraudu- 
lently conveyed  by  his  decedent  is  ground 
for  removal,  it  being  his  duty  to  let  the 
creditors  have  an  opportunity  to  try  the 
question  of  fraudulent '  conveyance.  An- 
drews V.  Tucker,  7  Pick.  260. 

///.  Tiight  to  impeach  fraudulent  con» 
veyance  or  transfer, 

a.  In  absence  of  statutory  authority, 

1.  Where  estate  is  solvent. 

There  is  a  class  of  cases  which,  while 
sometimes  cited  as  holding  that  an  executor 
or  administrator  can  under  no  circum- 
stances impeach  a  fraudulent  conveyance, 
cannot  properly  be  given  so  broad  an  ap- 
plication. These  are  cases  which  deny  the 
right  of  the  personal  representative  to  avoid 
a  fraudulent  transfer,  or  otherwise  to  treat 
property  so  transferred  as  assets,  but  in 
which  it  either  appears  affirmatively  that 
the  estate  is  solvent,  or,  negatively,  it  does 
not  appear  that  the  estate  is  insolvent.  Un- 
der such  circumstances  the  recovery  would 
inure  to  the  benefit  of  heirs  or  distributees 
by  augmenting  the  property  available  for 
the  payment  of  debts, — a  result  not  counte- 
nanced even  by  cases  which  affirm  the  right 
of  the  personal  representative  to  recover 
where  the  estate  is  insolvent.  See  subdivi- 
sion V.  infra.     These  cases,  therefore,  are 
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his  personal  representative  stands  on  no 
higher  ground,  and  Williams  v.  Williams,  34 
Pa.  312,  and  Fowler's  Appeal,  87  Pa.  449,  are 
cited  in  support  of  this.  Neither  of  these 
cases,  however,  is  to  be  so  regarded,  for  the 
question  now  before  us  was  not  raised  in 
either.  In  the  first,  land  upon  which  it  was 
alleged  the  owner  had  placed  a  fraudulent 
mortgage  was  sold  under  an  order  of  the  or- 
phans' court,  and  what  this  court  decided 
was  that  the  proper  place  for  the  defrauded 
creditors  to  attack  the  mortgage  was  in  the 
orphans'  court,  on  the  distribution  of  the 
proceeds  of  sale,  which  had  taken  place  be- 
fore the  sci.  fa.  was  tried.  It  is  true  that,  in 
so  holding,  Mr.  Chief  Justice  Thompson  said 
the  administratrix,  as  the  personal  repre- 
sentative of  the  deceased,  could  not  defend 


against  the  mortgage  on  the  ground  of 
fraud;  but  nothing  was  said  as  to  the  right 
of  an  administrator,  when  acting  as  trustee 
for  creditors,  to  ask  that  a  fraudulent  con- 
veyance of  his  decedent  be  set  aside.  In  the 
second  case — Fowler's  Appeal — creditors  had 
filed  a  bill  to  set  aside  a.  fraudulent  convey- 
ance, and  nothing  more  was  decided  than 
that  it  was  not  necessary  for  the  administra- 
tor to  intervene,  if  the  creditors  preferred  to 
proceed  themselves;  but  there  was  at  the 
same  time  a  clear  intimation  thiat  the  ad- 
ministrator might  have  proceeded  for  the 
protection  of  defrauded  creditors,  when  it 
was  said:  "Whatever  standing  the  admin- 
istrator might  have  to  impeach  this  deed 
would  be  derived  solely  from  his  position  as 
trustee  for  the  creditors  defrauded." 


not  to  be  taken  as  necessarily  opposed  to 
the  view  that  the  personal  representative 
may  seek  to  avoid  a  fraudulent  conveyance 
or  transfer  where  there  is  a  deficiency  of 
others  assets. 

Decisions  falling  into  this  group  are 
Hawes  v.  Leader,  Cro.  Jac.  270,  Yelv.  196; 
Eubanks  v.  Dobbs,  4  Ark.  173;  Jordan  v. 
Fenno,  13  Ark.  593;  Beale  v.  Hall,  22  Ga. 
431  {dictum)  ;  Harmon  v.  Harmon,  63  111. 
612;  Ellis  V.  Petty,  51  111.  App.  636;  Gar- 
ner v.  Graves,  54  Ind.  188;  Warren  v.  Hall, 
6  Dana,  450 ;  Smith  v.  Smith,  9  Ky.  L.  Rep. 
650;  Roberts  v.  Nicklies,  9  Ky.  L.  Rep. 
651;  Berens  v.  Dupre,  6  La.  Ann.  494;  Van 
Wickle  V.  Calvin,  23  La.  Ann.  205 ;  Tabary's 
Succession,  31  La.  Ann.  409;  Dorsey  v. 
Smithson,  6  Harr.  &  J.  61;  Kinnemon  v. 
Miller,  2  Md.  Ch.  407;  Wall  v.  Provident 
Sav.  Inst.  3  Allen,  96;  Snodgrass  v.  An- 
drews, 30  Miss.  472,  64  Am.  Dec.  169; 
Gully  V.  Hall,  31  Miss.  20;  Partee  v. 
Mathews,  53  Miss.  140;  McLaughlin  v.  Mc- 
Laughlin, 16  Mo.  242;  Schwalber  v.  Ehman, 
62  N.  J.  Eq.  314,  48  Atl.  1085;  Ordronaux 
v.  Helie,  3  Sandf.  Ch.  512;  Pringle  v.  Prin- 
gle,  59  Pa.  281;  Bouslough  v.  Bouslough, 
68  Pa.  495;  Estes  v.  Howland,  15  R.  I.  327, 
23  AtL  624  (dictum)  ;  Moody  v.  Fry,  3 
Humph.  567;  Gilliam  v.  Spence,  6  Humph. 
160;  Sharp  v.  Caldwell,  7  Humph.  415 
{dictum)  ;  Cobb  v.  Norwood,  11  Tex.  556 
{dictum)  ;  Fargo  v.  Ladd,  6  Wis.  106  (dic- 
tum) ;  Mc Alpine  v.  How,  9  Grant,  Ch.  (U. 
C.)  372  (dictum)  ;  Gillies  v.  How,  19  Grant, 
Ch.  (U.  C.)   32   (dictum). 

An  assignment  of  property,  though  fraud- 
ulent, is  good  against  the  assignor  and  his 
heirs ;  hence,  the  administrator  has  no  right 
to  recover  for  the  purpose  of  distribution 
to  the  heirs  of  the  decedent  und^r  the  in- 
testate law.    Hess  v.  Hess,  19  Ini.  238. 

Properlnr  which  the  decedent  has  given 
away  in  his  lifetime  cannot  be  seized  and 
sold  to  satisfy  a  judgment  recovered  against 
his  estate,  although  the  gift  was  made  to 
defraud  creditors.  Anderson  v.  Belcher,  1 
Hill,  L.  246,  26  Am.  Dec.  174. 

An  executor  or  administrator,  as  such, 
may  not  avoid  a  fraudulent  bill  of  sale 
(Orlabar  v.  Harwar,  Comb.  348),  or  claim 
50  L.R.A.(N.S.) 


the  right  to  retain  property  fraudulently 
conveyed,  as  against  the  fraudulent  grantee 
(Anderson  v.  Dunn,  19  Ark.  650;  Arm- 
strong V.  Stovall,  26  Miss.  275). 

The  executor  or  administrator  cannot 
justify  a  retaking  of  property  on  the  ground 
that  it  was  transferred  by  the  decedent  in 
fraud  of  creditors.  Rochelle  v.  Harrison, 
8  Port.  (Ala.)  361;  Roden  v.  Murphy,  10 
Ala.  804  (in  the  latter  of  which  cases,  how- 
ever, there  was  a  suggestion  that  the  estate 
was  insolvent). 

A  personal  representative  cannot  resist 
the  collection  of  a  judgment  by  levy  and 
sale  on  the  ground  that  the  judgment,  exe- 
cution, and  sale  were  all  procured  by  covin 
and  fraud  between  the  plaintiff  and  the  de- 
cedent, to  cheat  the  latter's  creditors.  Os- 
born  V.  Moss,  7  Johns.  161,  5  Am.  Dec. 
252;  Howell  v.  Edmonds,  47  111.  79;  Wise 
V.  Hardin,  6  S.  C.  325. 

A  grantor  not  being  permitted  to  impeach 
his  own  deed  as  having  been  made  to  de- 
fraud creditors,  his  administrator  cannot 
set  up  the  fraud  in  an  action  brought  by  a 
subsequent  purchaser  from  his  decedent  to 
enjoin  a  judgment  at  law  for  notes  given 
for  the  purchase  money.  Walton  v.  Bon' 
ham,  24  Ala.  513. 

But  where  neither  the  common-law  prin- 
ciple which  declares  fraudulent  convey- 
ances binding  on  the  parties,  nor  any  stat- 
ute to  that  effect,  is  in  force,  property 
fraudulently  transferred  may  be  recovered 
as  part  of  the  assets  of  decedent's  estate. 
Greflin  v.  Lopez,  5  Mart.  (La.)  145. 

And  where  the  decedent  retains  posses- 
sion until  his  death,  so  that  the  fraudulent 
transaction  is  not  complete,  the  property  is 
assets  in  the  hands  of  his  personal  repre- 
sentatives.   See  III.  0,  infra. 


2,  Where  estate  is  insolvent. 

There  is,  as  is  stated  in  Chester  Coun- 
ty Tbust  Co.  V.  PuoH,  a  difference  of  opin- 
ion as  to  whether  an  executor  or  adminis- 
trator may  in  the  interest  of  creditors 
impeach  a  transfer  or  conveyance  made  by 
his  decedent  in  fraud  of  creditora.    This  dif- 
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An  administrator  serves  in  a  dual  capac- 
ity. While  he  is  the  personal  representa- 
tive of  the  deceased,  he  acts  at  the  same 
time  as  trustee  for  the  latter's  creditors, 
'*and  in  that  capacity  he  is  bound  to  pro- 
tect their  interests."  Buehler  y.  Gloninger, 
2  Watts,  226.  In  this  respect  he  is  unlike  an 
assignee  for  the  benefit  of  creditors,  who 
stands  in  the  shoes  of  the  assignor,  and,  for 
the  purpose  of  paying  creditors,  converts 
for  him  what  passes  by  the  deed  of  assign- 
ment. His  rights  rise  no  higher  than  those 
of  his  assignor,  and,  being  but  a  volunteer, 
he  has  no  right  to  impeach  the  validity  of 
a  gift  or  transfer  by  the  assignor  on  the 
ground  of  want  of  consideration  and  its  con- 
sequent fraudulent  character  as  against  ex- 
isting creditors.    While  an  administrator,  as 


the  mere  personal  representative  of  a  de- 
cedent, can  take  no  steps  to  set  aside  a 
fraudulent  act  for  the  benefit  of  heirs,  next 
of  kin,  legatees,  or  devisees,  his  right  to  do 
so  for  the  benefit  of  creditors,  for  whom  he 
is  trustee,  has  long  been  recognized  in  this 
state.  In  Stewart  v.  Kearney,  6  Watts, 
453,  31  Am.  Dec.  482,  Kearney  had  made  a 
fraudulent  transfer  of  certain  personal  prop- 
erty, and  brought  suit  to  recover  the  value 
of  it  after  it  had  been  sold  by  his  trans- 
feree. He  died  during  the  pendency  of  the 
suit,  and  his  administrator  was  substituted 
as  plaintiff.  In  holding  that  the  decedent 
could  not  have  recovered,  but  that  his  admin- 
istrator could  maintain  the  action,  Mr.  Chief 
Justice  Gibson  said:  "For  the  benefit  of  the 
fraudulent  vendor,  or  those  who  stand  in  his 


ference  is  sometimes  attributed  to  differ- 
ences in  the  systems  of  administration  of  the 
various  states  (some  of  which,  according 
to  this  view,  merely  put  the  personal  repre- 
sentative in  the  place  of  the  decedent,  while 
others  make  him  trustee  of  the  property, 
primarily  for  creditors,  and  secondarily  for 
distributees),  but  seems  in  part  to  be  at- 
tributable to  a  misunderstanding  of  the 
earlier  decisions  of  the  class  discussed  in 
the  preceding  subdivision  of  this  note,  which 
denied  to  the  personal  representative  the 
*  right  to  treat  such  property  as  assets,  not 
for  the  benefit  of  creditors,  but  for  the 
augmentation  of  the  estate  generally.  The 
reasoning  of  various  cases  in  support  of  the 
doctrine  that  the  personal  representative 
cannot  avoid  the  transfer  is  elsewhere  set 
forth;  but  it  may  be  here  remarked  that  it 
has  usually  followed,  rather  than  accom- 
panied, the  adoption  of  the  rule. 

The  proposition  that  such  a  transfer  or 
conveyance  cannot,  in  the  absence  of  statu- 
tory authority,  be  avoided  by  the  executor 
or  administrator,  for  the  benefit  of  credit- 
ors, although  the  assets  of  tlie  estate  are 
insufiicient  to  pay  the  claims  against  it, 
is  supported  by  the  following  cases: 

Ala. — ^Marler  v.  Marler,  6  Ala.  867; 
Adams  v.  Broughton,  13  Ala.  731;  Davis  v. 
Swanson,  54  Ala.  277,  25  Am.  Rep.  678; 
Werbom  v.  Kahn,  83  Ala.  201,  9  So.  729. 

Ark.— Matlock  v.  Bledsoe,  77  Ark.  60,  90 
8.  W.  848. 

Fla.— Kent  v.  Lyon,  4  Fla.  474,  56  Am. 
Dee.  404 ;  Holliday  v.  McKinne,  22  Fla.  153. 

Ga. — Crosby  v.  De  Graffenreid,  19  Ga. 
290;  Anderson  v.  Brown,  72  Ga.  713;  Perry 
T.  Reynolds,  137  Ga.  427,  73  S.  E.  656. 

IlL— Chotoau  V.  Jones,  11  111.  300,  50 
Am.  Dec.  460;  Alexander  v.  Tams,  13  HI. 
221;  White  v.  Russell,  79  111.  155;  Majoro- 
wicz  V.  Payson,  153  111.  484,  39  N.  E.  127 ; 
Slfford  V.  Cutler,  244  lU.  234,  135  Am.  St. 
Rep.  326,  91  N.  E.  428,  18  Ann.  Cas.  36; 
Hoyt  ▼.  Northup,  256  111.  604,  100  N.  E. 
164;  Eads  v.  Mason,  16  111.  App.  545; 
Dearth  v.  Bute,  71  HI.  App.  487;  Richard- 
son ▼.  Richardson,  87  111.  App.  354;  Rich- 
ardson V.  Ransom,  99  111.  App.  258. 

Kan. — Crawford  v.  Lehr,  20  Kau.  509, 
(0  LJEtrA-d^Sr) 


Miss. — ^Winn  v.  Barnett,  31  Miss.  653; 
Blake  v.  Blake,  53  Miss.  182. 

Mo. — Brown  v.  Finley,  18  Mo.  375  {du}- 
turn) ;  Merry  v.  Fremon,  44  Mo.  518;  Lewis 
v.  American  L.  Ins.  Co.  7  Mo.  App.  112; 
Hayes  v.  Fry,  110  Mo.  App.  20,  83  S.  W. 
772. 

N.  Y.— Dennison  v.  Ely,  1  Barb.  610  {dio- 
turn) ;  Loomis  v.  Tifft,  16  Barb.  541.  Con- 
tra: Babcock  v.  Booth,  2  Hill,  181,  38  Am. 
Dec.  578  (dictum) ;  Curry  v.  Brockway,  12 
Daly,  17    {dictum), 

N.  C— Rhem  v.  Tull,  35  N.  C.  (13  Ired. 
L.)  57  (dictum) ;  Coltraine  v.  Causey,  38 
N.  C.  (3  Ired.  Eq.)  246,  42  Am.  Dec.  168; 
Burton  v.  Farinholt,  86  N.  C.  200. 

Ohio. — Benjamin  v.  Le  Baron,  15  Ohio, 
517  (criticized  in  Kilbourne  v.  Fay,  29 
Ohio  St.  264,  23  Am.  Rep.  741,  ubi  infra) ; 
MeCall  V.  Pixley,  48  Ohio  St.  379,  27  N.  E. 
887  (dictum) ;  Longley  v.  Sewell,  4  Ohio 
S.  &  C.  P.  Dec.  1,  2  Ohio  N.  P.  376  {dio- 
tum).  Contra:  Mutual  L.  Ins.  Co.  v. 
Farmers'  &  M.  Nat.  Bank,  173  Fed.  390 
(C.  C.  S.  D.  Ohio). 

R.  I. — The  rule  in  Rhode  Island  is  some- 
what peculiar,  it  being  there  held  that  an 
executor  or  administrator  cannot  impeach 
conveyances  made  by  his  decedent  in  fraud 
of  creditors,  though  the  property  conveyed 
away  is  needed  for  the  payment  of  debts; 
but  that  he  may  do  so  for  the  purpose  of 
paying  the  funeral  expenses  and  expenses  of 
administration,  if  the  assets  in  his  hands 
are  not  sufficient  to  pay  them.  Estes  v. 
Howland,  15  R.  I.  127,  23  Atl.  624;  Gard- 
ner V.  Gardner,  17  R.  I.  751,  24  Atl.  785. 

S.  C. — Chappel  V.  Brown,  1  Bail.  L.  528; 
Hargroves  v.  Meray,  2  Hill,  Eq.  222;  King 
V.  Clarke,  2  Hill,  Eq.  611. 

Tenn. — Boxly  v.  McKay,  4  Sneed,  286. 

Tex. — Avery  v.  Avery,  12  Tex.  54,  62 
Am.  Dec.  513;  Connell  v.  Chandler,  13  Tex. 
5,  62  Am.  Dec.  545;  Moore  v.  Minerva,  17 
Tex.  20  (dictum) ;  Willis  v.  Smith,  65  Tex. 
656;  Wilson  v.  Demander,  71  Tex.  603,  9 
S.  W.  678;  William  J.  Lemp  Brewing  Co. 
V.  La  Rose,  20  Tex.  Civ.  App.  575,  50  S. 
W.  460;  Burges  v.  New  York  L.  Ins.  Co. 
—  Tex.  Civ.  App. —,  53  S.  W.  602.  Contra: 
Pfinze^  y,  Smith,  4  Te:^.  411  (dictum). 
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place  by  tefltament  or  descent,  no  action  lies; 
but  against  the  interests  attempted  to  be 
defrauded,  the  sale  is  a  nullity,  and  this  ac- 
tion is  maintainable  in  the  name  of  the  ad- 
ministrator as  a  trustee  for  the  creditors, 
according  to  Buehler  ▼.  Gloninger,  supra, 
only  so  far  as  the  property  in  contest  may 
be  needed  for  payment  of  debts,  whose  ex- 
istence the  plaintiiOr  would  *be  bound  to 
show." 

If  an  administrator  may  sue  for  the  bene- 
fit of  creditors  for  the  recovery  of  the  value 
of  goods  fraudulently  transferred  by  his  de- 
cedent, why  should  he  not  have  the  same 
right  as  to  fraudulently  conveyed  real  es- 
tate T  Land  is  as  much  an  asset  for  the  pay- 
ment  of  the  debts  of  a  decedent  as  is  his  per- 
sonal property,  and  the  right  of  an  adminis- 
trator to  recover  either  is  the  same  when  he 


acts  in  his  capacity  as  trustee  for  creditors. 
This  was  distinctly  recognized  in  Bouslough 
V.  Bous'lough.  68  Pa.  495,  where,  in  referring 
to  the  fraudulent  conveyance  by  a  decedent, 
Mr.  Justice  Agnew  said:  "Indeed,  he  canni>t 
avoid  his  own  conveyance  or  gift,  even 
though  fraudulent  as  to  creditors.  The  same 
rule  follows  the  estate  into  the  hands  of  his 
executor  or  administrator,  who  cannot  set 
aside  the  fraudulent  act  for  the  benefit  of  his 
heirs  or  next  of  kin.  But  when  the  interest 
in  the  subject  changes  a  different  rule  pre- 
vails. Therefore  the  executor  or  adminis- 
trator may  set  up  the  fraud,  and  avoid  the 
act  of  the  decedent,  for  the  benefit  of  credi- 
tors where  the  estate  is  insolvent.  Buehler 
V.  Gloninger,  supra;  Stewart  v.  Kearney,  6 
Watts,  463,  31  Am,  Dec,  482."  Another 
case   to   which   reference   may  be   made   is 


Vt.— Peaslee  v.  Barney,  1  D.  Chip.  (Vt.) 
331,  6  Am.  Dec.  743;  Martin  v.  Martin,  1 
Vt.  91,  18  Am.  Dec.  «76. 

Va.— Spooner  t.  Hilbish,  92  Va.  833,  23 
S.  E.  761. 

Nor  can  he  resist  the  enforcement  of  a 
deed  of  trust  on  the  ground  that  it  was 
made  to  hinder,  delay,  and  defraud  credit- 
ors, even  though  the  estate  is  insolvent. 
Lassiter  v.  Cole,  8  Humph.  621. 

So,  also,  it  is  held  that  realty  fraudu- 
lently conveyed  cannot,  in  the  absence  of 
statutory  authority,  be  sold  for  the  payment 
of  debts.  George  v.  Williamson,  26  Mo. 
190,  72  Am.  Dec.  203;  Hall  v.  Callahan,  66 
Mo.  316;  Byrd  v.  Hall,  117  C.  C.  A.  668, 
396  Fed.  762   (C.  C.  E.  D.  Mo.). 

An  administrator,  having  authority  to  sell 
for  payment  of  debts  only  lands  of  which 
his  intestate  was  seised  at  his  death,  can- 
not sell  and  convey  any  interest  in  lands 
sold  and  conveyed  by  his  intestate  in  his 
lifetime  to  defraud  creditors,  so  as  to  enable 
the  purchaser  to  compel  a  conveyance  from 
the  fraudulent  grantee  to  him.  Beebe  v. 
Saulter,  87  111.  518. 

A  statute  which  provides  that  an  admin- 
istrator may  sell  so  much  of  the  real  estate 
to  which  the  intestate  'Hiad  claim  or  title" 
as  may  be  necessary  to  satisfy  the  indebted- 
ness does  not  so  enlarge  the  powers  of  an 
administrator  as  to  enable  him  in  a  peti- 
tion to  sell  real  estate  to  pay  debts,  to  nave 
declared  as  fraudulent,  and  set  aside  as  to 
him  and  the  creditors  of  the  estate,  a  volun- 
tary conveyance  of  real  estate  made  by  his 
intestete.  Sifford  v.  Cutler,  244  111.  234, 
135  Am.  St.  Rep.  326,  91  N.  E.  428,  18  Ann. 
Cas.  36. 

But  where  grantees  have  failed  to  comply 
with  the  regirtry  law,  so  as  to  give  the  ad- 
ministrator, creditors,  and  purchasers  no- 
tice of  the  grant  to  them,  and  the  title 
papers  of  the  intestate  and  the  public  rec- 
ords show  that  the  intestate  died  seised  of 
the  lands  in  question,  and  the  grantees  were 
heirs  of  the  intestate,  and  as  such  had  no- 
tice of  and  were  parties  to  a  proceeding  to 
sell  the  land  for  payment  of  debts,  in  which 
50  L.RJl.(N.S.) 


they  failed  to  appear  and  assert  any  claim 
to  the  lands,  they  cannot  thereafter  claim 
the  property.  Choteau  v.  Jones,  11  111.  300, 
60  Am.  Dec.  460. 

The  fact  that  the  personal  representative 
is  a  creditor  makes  no  difference,  his  in- 
dependent right  as  a  creditor  to  sue  not  at- 
tending him  in  his  new  character  of  ad- 
ministrator. Moody  V.  Fry,  3  Humph. 
667;  Osbom  v.  Moss,  7  Johns.  161,  6  Am. 
Dec.  262.  But  he  may  bring  a  suit  in  his 
own  right  as  creditor,  and  make  himself  in 
his  fiduciary  capacity  a  party  defendant, 
or  may  bring  the  suit  in  his  dual  character 
of  creditor  and  personal  representative. 
Spooner  v.  Hilbish,  92  Va.  333,  23  S.  E. 
75L 

Benjamin  v.  Le  Baron,  15  Ohio,  517, 
above  cited  as  supporting  the  view  that  the 
personal  representative  cannot  recover,  is 
criticized  in  Kilbourne  v.  Fay,  29  Ohio  St. 
204,  23  Am.  Rep.  721,  as  follows:  "At 
common  law,  the  injured  creditor  might 
sue  such  fraudulent  vendee  as  executor  de 
€on  tort,  and  recover  for  his  own  benefit; 
but  as  no  such  relation  as  executor  of  his 
own  wrong  is  recognized  in  our  system  of 
administration,  I  can  see  no  good  reason 
why  the  rightful  representative  of  the  estate 
should  not  be  allowed  to  prosecute  such 
wrongdoer  for  the  benefit  of  creditors,  to 
the  end  that  a  ratable  disbursement  should 
be  made  among  them;  yet  it  is  not  neces- 
sary now  either  to  approve  or  disapprove  of 
that  decision." 

The  reasoning  of  the  courts  in  support 
of  the  view  that  the  executor  or  adminis- 
trator cannot  avoid  the  fraudulent  convey- 
ance or  transfer  may  be  illustrated  by  the 
following  excerpts: 

"An  executor  or  administrator  is  the 
representative  of  the  testator  or  intestate, 
succeeding  to  his  rights,  and  of  consequence 
capable  of  maintaining  only  such  suits  as 
he  could  maintain.  He  is  not  the  repre- 
sentative of  creditors,  authorized  to  pursue 
property  fraudulently  aliened  by  the  de- 
cedent,  which  they  may  pursue  and  condenm 
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SkileB'8  Appeal,  110  Pa.  248,  20  Atl.  722, 
where,  on  a  bill  filed  by  the  administrator  of 
an  insolvent  decedent,  a  decree  was  made 
ordering  ft  reconveyance  to  the  administra- 
tor of  the  property  found  to  have  been  con- 
veyed by  the  decedent  in  fraud  of  creditors. 
The  general  rule  as  to  the  right  of  the  ap- 
pellee to  file  this  bill  is  thus  laid  down  in 
Schouler,  Executors,  i  220:  "Any  gift,  as- 
signment, conveyance,  or  transfer  of  prop- 
erty within  the  statute  13  Eliz.  c.  5,  and 
analogoua  legislation,  is  void  against  credi- 
tors, and  consequently  it  becomes  the  duty 
of  a  personal  representative  to  procure  the 
property  by  Instituting,  on  their  behalf,  ap- 
propriate proceedings,  considering  the  means 
of  litigation  at  his  disposal  and  the  proof 
obtainable.  .  .  .  Generally  speaking, 
property  which  has  been  assigned  or  con- 
veyed by  the  deceased  after  the  manner  of 

to  the  satisfaction  of  their  demands."  Davis 
V.  Swanson,  54  Ala;  277,  25  Am.  Rep.  678. 
In  Crosby  v.  Do  Graffenreid,  19  Ga.  290, 
the  reason  stated  for  so  holding  is  that 
the  statute  of  the  13th  Eliz.  makes  such 
a  transfer  void  as  against  creditors,  their 
heirs,  executors,  etc.,  and  them  only,  so 
that  by  necessary  inference  it  is  good 
against  him  who  makes  it  and  his  execu- 
tors and  administrators.  And  in  reply  to 
the  contention  that,  as  the  executor  is  a 
trustee  for  creditors,  such  a  transfer  would 
not  be  eood  in  equity  against  him,  the 
court  said:  "But  why  should  there  be  a 
difference  in  equity?  The  executor  is  as 
much  trustee  for  the  creditors  at  law,  as 
he  is  in  equity.  And  what  is  it  that  the 
executor  is  trustee  of,  whether  in  equity  or 
at  law?  The  property  which  the  testator 
had  at  the  time  of  his  death.  But  property 
which  a  testator  has  transferred  before 
his  death,  even  although  he  may  have  trans- 
ferred it  to  defraud  his  creditors,  is  not, 
at  the  time  of  his  death,  his  property.  The 
transfer  takes  the  title  out  of  him,  and 
vests  it  in  the  transferee,  indefeasibly  as  to 
all  the  world  except  those  creditors.  And 
those  creditors  have  no  title  to  the  prop- 
erty. They  have  the  right  to  subject  the 
property  in  the  hands  of  Uie  transferee  to 
the  payment  of  their  debts,  and  that  is  all 
the  right  they  have.  If  this  be  so,  the 
executor  cannot  be  a  trustee  for  the  credit- 
ors of  this  property.  He  can  no  more  be 
such  trustee  than  could  his  testator  have 
been  had  he  lived.  Can  the  fraudulent 
donor,  himself,  in  equity,  recover  back  the 
property  from  the  fraudulent  donee,  on  an 
allegation  that  he  wants  it  for  use  in  the 
payment  of  the  defrauded  creditors?  If  he 
cannot,  how  can  his  executor?  Can  an 
executor  have  more  rights  than  his  testator 
had?  Besides,  there  would  be  no  use  in 
allowing  tJiis  executor  to  recover  back  this 
property.  The  creditors  do  not  need  the 
aid  of  the  executor  in  order  to  bring  the 
property  within  their  reach.  They  can 
reach  it  themselves.  .  .  .  Not  only  is 
there  no  use  for  the  interposition  of  this 
50  L.R.A.(N.S.) 


a  gift  confers  a  title  upon  the  donee  or 
grantee  subject  to  the  demands  of  prior  ex- 
isting creditors  of  the  estate.  The  executor 
or  administrator  representing  these  and 
other  interests,  against  the  express  or  im- 
plied wishes  of  the  deceased  himself,  if  need 
be,  may  .  .  .  procure  all  assets  suitable 
for  discharging  demands  of  this  character. 
.  .  .  The  personal  representative's  right 
and  duty  to  have  a  fraudulent  transfer  set 
aside  may  extend  to  proceedings  by  bill  in 
equity  to  reach  real  estate  thus  fraudulently 
conveyed,  so  far,  at  least,  as  the  interests 
of  creditors  may  require  real  property  to  be 
reached  for  the  satisfaction  of  debts." 

In  some  jurisdictions  this  rule  is  followed; 
in  others  it  is  not.  But  it  is  to  be  regarded 
as  obtaining  with  us,  and  the  decree  is 
therefore  affirmed,  at  appellants'  costs. 


executor,  but  such  interposition  would,  of 
neccssitv,  do  more  harm  than  good.  It 
would  diminish  the  property  by  an  amount 
equal  to  the  cost  of  administering  the  prop- 
erty; it  would  be  attended  by  increased  de- 
lay, increased  expense,  and  increased  risk  in 
the  accomplishment  of  the  object;  it  would 
force  out  of  the  hands  of  the  transferee 
the  whole  of  the  property,  when  perhaps 
the  debts  to  be  paid  out  of  it  would  require 
but  a  part." 

In  Crawford  v.  Lehr,  20  Kan.  509,  the 
court,  in  reasoning  in  support  of  the  view 
that  an  administrator  cannot,  in  the  ab- 
sence of  statute,  recover  property  fraudu- 
lently transferred,  said:  ''Suppose  the  ad- 
ministrator sues  the  fraudulent  vendee  for 
the  recovery  of  the  property  which  the 
fraudulent  vendee  has  obtained  from  the 
deceased  fraudulent  vendor;  and  suppose 
that  the  vendee  sets  up  and  proves  that 
there  are  only  five  creditors,  or  supposed 
creditors,  in  all, — A,  B,  C,  D,  and  E;  that 
A  was  a  party  to  the  original  contract  by 
which  the  vendee  obtained  said  property: 
that  B,  for  a  valuable  consideration  paid 
by  the  vendee  to  him  (B),  had  ratified  the 
fraudulent  conveyance  from  the  vendor  to 
the  vendee,  and  had  released  the  vendee 
from  his  claim;  that  C  was  a  subsequent 
creditor  with  full  notice  of  the  conveyance 
from  the  vendor  to  the  vendee;  that  D's 
claim  was  fraudulent  and  void,  and  not 
binding  upon  the  estate,  and  that  the 
administrator  knew  it;  that  E's  claim  was 
small,  say  only  $10,  while  the  property  in 
controversy  was  worth  $1,000;  what  would 
be  the  result?  Certainly  the  administrator 
should  not  recover  the  property  to  pay  the 
claim  of  A  nor  of  B  nor  of  C  nor  of  D; 
and  should  he  recover  the  whole  of  the 
property  to  pay  the  small  claim  of  E?  And 
suppose  that  the  estate  had  property  enough 
to  pay  a  dozen  such  claims  as  E's:  what 
then?  And  suppose  that  the  estate  had 
property  enough  to  pay  50  cents  on  the  dol- 
lar of  all  the  claims,  E's  included:  what 
then?  These  are  only  a  few  of  the  manv 
difilculties  which  would  embarrass  the  ad- 
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minifltrator  if  he  were  allowed  to  maintain 
this  kind  of  action,  and  if  he  were  allowed 
to  represent  all  the  creditors  of  the  estate, 
as  well  as  his  intestate.  But  these  few  dif- 
ficulties are  probably  enough  to  show  that 
it  is  better  to  let  each  creditor  take  care 
6f  his  own  claim.  In  the  cases  we  have 
supposed,  the  estate  would  have  to  pay  the 
expenses  of  the  litigation,  which  each 
creditor  (A,  B,  C,  and  D)  might  know,  so 
far  as  his  own  claim  is  concerned,  would 
result  disastrously  to  the  estate.  And  if 
the  administrator  could  sue  the  fraudulent 
vendee,  he  could  also,  of  course,  sue  any 
subvendee,  and  thereby  multiply  parties  and 
issues,  and  enhance  costs  to  be  finally  paid 
out  of  the  funds  of  the  estate.  If  an  estate 
is  really  insolvent,  it  would  be  better  to 
give  it  to  the  creditors  with  as  little  cost 
as  possible,  and  then  let  the  creditors  them- 
selves seek  their  remedies  against  fraudu- 
lent vendees,  than  for  the  administrator  to 
waste  the  estate  in  possibly  fruitless  liti- 
gation with  supposed  fraudulent  vendees,  as 
the  assumed  representative  of  the  creditors. 
If  an  estate  is  solvent,  we  suppose  no  one 
would  claim  that  the  administrator  could 
maintain  an  action  against  the  supposed 
fraudulent  vendee  to  recover  personal  prop- 
erty received  from  the  deceased.  And  if  the 
estate  is  insolvent,  then  let  the  creditors, 
whose  real  interest  it  is  to  reach  all  prop- 
erty in  the  hands  of  a  fraudulent  vendee, 
assume  all  the  risk  and  expenses  of  a  litiga- 
tion with  such  fraudulent  vendee." 

In  Lewis  v.  American  L.  Ins.  Co.  7  Mo. 
App.  112,  it  is  said:  "The  donor  in  a 
voluntary  conveyance  has  parted  with  all 
his  interest  in  the  property.  If  the  ad- 
ministrator, as  trustee  of  the  creditors, 
were  in  a  better  condition  than  the  fraudu- 
lent donor,  several  difficulties  would  arise. 
The  creditors  must  then  be  paid  pro  rata 
out  of  the  funds,  irrespective  of  the  ques- 
tion of  diligence,  a^nd  their  right  to  file 
bills,  and  to  maintain  a  priority  in  accord- 
ance with  the  order  of  the  equitable  lien 
created  by  each  creditors'  bill,  would  be 
done  away  with.  It  would  follow,  also, 
that,  although  the  creditors  were  unwilling 
to  disturb  the  conveyance,  and  though  they 
are  confessedly  the  only  parties  interested, 
a  conveyance  good  against  everyone  but 
creditors  might  be  set  aside  at  the  instance 
of  one  in  no  way  interested  in  the  matter. 
The  fraudulent  conveyance  being  set  aside 
at  the  instance  of  the  administrator,  the 
property  (in  this  case  money,  the  proceeds 
of  this  policy)  becomes  assets  in  the  ad- 
ministrator's hands.  It  must  be  distributed 
pro  rata  amongst  the  creditors,  according 
to  their  class;  and  if  the  creditors  are  paid 
in  full,  and  a  surplus  remains,  that  siirplus 
is  assets  in  ttte  hands  of  the  administrator, 
and  must  be  distributed  generally  amongst 
the  heirs  of  the  intestate.  This  would  be 
manifestly  unjust,  when  the  settlement 
attacked  (and  valid  against  all  but  cred- 
itors) was  made  for  the  benefit  of  only 
some  of  the  heirs  of  the  settler,  or  for 
none  of  them,  or  for  the  benefit  of  his  heirs 
in  different  proportions." 
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Another  reason  why  an  administrator 
cannot  maintain  a  bill  to  set  aside  a  dis- 
position of  property  by  his  intestate  in 
fraud  of  creditors,  given  in  Winn  v.  Bamett, 
31  Miss.  653,  ia  as  follows:  "The  transac- 
tion was  only  voidable  as  to  creditors  who 
were  in  some  manner  injured  by  it,  and  as 
to  the  parties  and  all  others  the  transac- 
tion was  valid  and  binding.  An  administra- 
tor could,  under  any  view,  only  represent 
such  creditors  as  had  a  right  to  assail  the 
deed;  the  recovery  could  uierefore  only  be 
had  for  the  benefit  of  such  creditors.  The 
"property,  in  that  event,  would  not  be  re- 
covered* for  the  general  purposes  of  the 
administration,  but  only  to  satisfy  specified 
debts.  The  creditors  having  this  right 
elect  to  waive  it,  and  hence  the  litigation 
would  only  be  useless.  Upon  the  whole 
case,  we  are  satisfied  that  tne  safe  rule  is 
as  it  has  been  settled, — to  leave  the  remedy 
in  the  hands  of  such  creditors  as  have  a 
right  to  question  the  validity  of  the  alleged 
fraudulent  transfer  of  the  property." 

In  Peaslee  v.  Barney,  I  D.  Chip.  (Vt.) 
331,  6  Am.  Dec.  743,  it  is  said:  "Let  us 
inquire  what  is  the  situation,  what  the 
rights  and  duties  of  an  administrator.  To 
all  the  purposes  of  the  settlement  of  the 
estate,  he  represents  the  intestate.  To 
that  end,  under  the  direction  of  the  law,  he 
has  the  disposal  of  the  estate;  he  represents 
the  intestate  in  all  claims  and  rights  bene- 
ficial to  the  estate,  which  the  intestate 
himself  had,  or  which  were  accruing.  And 
with  respect  to  the  estate  coming  to  his 
hands  and  possession,  he  represents  the 
intestate  in  nis  liabili^  to  all  legal  claims 
and  demands  of  others,  except  in  certain 
special  cases  of  tort,  in  which  it  is  a  maxim, 
Actio  peraonalis  moritur  oum  persona.  No 
man  can,  either  at  law  or  in  equity,  nor  can 
his  heirs,  set  aside  any  of  his  contracts  be- 
cause fraudulent  on  his  part.  And  that 
which  was  never  a  right  in  the  intestate 
can  never  become  a  right  and  attach  a 
remedy  in  the  administrator.  It  is  true,  as 
has  been  argued,  that  a  man,  if  defrauded 
by  others,  may  have  his  remedy  either  in 
law  or  equity,  and  obtain  relief  according 
to  the  nature  of  his  case;  and  the  same 
right  attaches  in  the  administrator  in 
virtue  of  his  representative  character;  but 
the  distinction  between  the  cases  is  too 
obvious  to  need  illustration.  It  has  been 
argued  that,  by  our  law,  the  administrator 
represents  not  only  his  intestate,  but  his 
creditors  also,  especially  when  the  estate  is 
insolvent.  He  represents  the  intestate,  who 
is  the  debtor,  and  certainly  the  law  cannot 
be  construed  into  such  an  absurditv  as  to 
vest  in  the  same  person  and  character,  in 
respect  to  the  same  subject,  the  conflicting 
rights  and  duties  both  of  debtor  and  cred- 
itor; there  is  nothing  in  any  law  to  coun- 
tenance such  a  notion." 

In  Eubanks  v.  Dobbs,  4  Ark.  173,  it  is 
said  that  to  allow  the  party  executing  a 
conveyance  in  fraud  of  creditors,  or  his  ad- 
ministrators, or  any  claiming  under  him,  to 
take  advantage  of  that  fraud,  would  be  to  en- 
courage  fraud    instead   of   suppressing   it, 
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and  to  hold  out  the  strongest  temptation 
for  iU  perpetration. 

Although  a  personal  representative  cannot 
sue  to  set  aside  a  conveyance  as  being  in 
fraud  of  creditors,  he  may  file  a  bill  to 
prevent  the  property  transferred  from 
being  carried  beyond  the  jurisdiction  of  the 
court.    Hargraves  v.  Meray,  2  Hill,  £q.  222. 

On  the  other  hand,  the  right  of  the  ex- 
ecutor or  administrator,  where  the  estate 
is  insolvent,  to  recover  for  the  benefit  of 
creditors  real  or  personal  property  conveyed 
or  transferred  by  the  decedent  in  fraud*  of 
creditors,  is  affirmed  in  the  following  cases: 

Conn. — Andruss  v.  Doolittle,  11  Conn.  283; 
Freeman  v.  Burnham,  36  Conn.  469 ;  Bassett 
V.  McKenna,  52  Conn.  437;  Sanford  v.  De- 
Forest,  85  Conn.  604,  84  Atl.  111. 

D.  C. — Central  Nat.  Bank  v.  Hume,  3 
Mackey,  360,  51  Am.  Rep.  780. 

Iowa. — Cooley  v.  Brown,  30  Iowa,  471; 
Doe  V.  Clark,  42  Iowa,  123;  Mallow  v. 
Walker,  115  Iowa,  238,  91  Am.  St.  Rep. 
168,  88  N.  W.  452. 

Ky. — ^Buford  v.  Shinkle,  12  Ky.  L.  Rep. 
686. 

La. — Judson  v.  Connolly,  4  La.  Ann.  169; 
SuUice  V.  Gradenigo,  15  La.  Ann.  582. 

Me. — ^McLean  v.  Weeks,  61  Me.  277. 

Mass. — Gibbens  v.  Peeler,  8  Pick.  254; 
Holland  v.  Cruft,  20  Pick.  321;  Wall  v. 
Provident  Sav.  Inst.  3  Allen,  96  ( dictum ) ; 
Wall  ▼.  Provident  Sav.  Inst.  6  Allen,  320; 
Welsh  T.  Welsh,  105  Mass.  229;  Gilson  v. 
Hutchinson,  120  Mass.  27 ;  Parker  v.  Flagg, 
127  Mass.  28;  York  v.  Flaherty,  210  Mass. 
35,  96  N.  £.  53. 

Mich. — ^In  Beith  v.  Porter,  119  Mich. 
365,  75  Am.  St.  Rep.  402,  78  N.  W.  336,  it 
was  said  that  it  was  not  certain  that  the 
equities  of  creditors  could  not  be  enforced 
by  the  administrator  in  the  absence  of 
st&tute. 

N.  H.— Everett  v.  Read,  3  N.  H.  55; 
Abbott  ▼.  Tenney,  18  N.  H.  109;  Marsh  v. 
FuUer,  18  N.  H.  360;  Cross  v.  Brown,  51 
K/  H.  486;  Janvrin  ▼.  Curtis,  63  N.  H. 
312;  Cutter  v.  Preston,  64  N.  H.  461,  13 
AtL  874;  Clark  v.  Clough,  65  N.  H.  43,  23 
Atl.  626;  Preston  v.  Cutter,  65  N.  H.  85,  18 
Atl.  92;  Matthews  ▼.  Hutchins,  68  N.  H. 
412,  40  Atl.  1063;  Thompson  v.  Esty,  69  N. 
H.  69,  45  Atl.  566. 

N.  J. — Schwalber  y.  Ehman,  62  N.  J.  Eq. 
314,  48  Atl.  1085. 

N.  Y.— Babcock  v.  Booth,  2  Hill,  181,  38 
Am.  Dee.  578  {dictum) ;  Curry  v.  Brockway, 
12  Daly,  17  {dictum).  Contra:  Dennison 
y.  Ely,  1  Barb.  610  {dictum) ;  Loomis  v. 
Tifft,  16  Barb.  541. 

Ohio. — Mutual  L.  Ins.  Co.  v.  Farmers'  & 
M.  Nat.  Bank,  173  Fed.  390  (C.  C.  S.  D. 
Ohio).  Contra:  Benjamin  v.  Le  Baron,  15 
Ohio,  617;  McCall  v.  Pixley,  48  Ohio  St. 
379,  27  N.  E.  887  {dictum) ;  Longley  v. 
Sewell,  4  Ohio  S.  &  C.  P.  Dec.  1,  2  Ohio  N. 
P.  376  {dictum). 

Pa. — Stewart  v.  Kearney,  6  Watts,  453, 
31  Am.  Dec.  482 ;  Pringle  v.  Pringle,  69  Pa. 
281;  Bouslough  v.  Bouslough,  68  Pa.  495; 
Skiles's  Appeal,  110  Pa.  248,  20  Atl.  272;. 
Gross's  Estate,  6  Pa.  Co.  Ct.  113. 
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Tex. — In  Danzey   v.   Smith,   4  Tex.   411, 

it  was  said  that,  had  the  administrator  of 
the  fraudulent  vendor  neglected  or  failed 
to  use  the  necessary  and  appropriate  means 
of  subjecting  property  so  fraudulently  con- 
veyed by  his  intestate  to  the  payment  of 
debts  of  his  intestate,  it  would  have  laid 
the  foundation  for  a  suit  against  him  on  the 
part  of  the  creditors;  but  this  expression 
of  opinion  was  purely  obiter,  and  has  been 
repudiated  in  the  later  Texas  decisions.  See 
contra:  Avery  v.  Avery,  12  Tex.  54,  62  Am. 
Dec.  513;  Connell  v.  Chandler,  13  Tex.  5, 
62  Am.  Dec.  545 ;  Moore  v.  Minerva,  17  Tex. 
20  {dictum) ;  Willis  v.  Smith,  65  Tex.  656; 
Wilson  V.  Demander,  71  Tex.  603,  9  S.  W. 
678;  William  J.  Lemp  Brewing  Co.  v.  La 
Rose,  20  Tex.  Civ.  App.  575,  50  S.  W.  460 ; 
Burges  v.  New  York  L.  Ins.  Co.  —  Tex. 
Civ.  App.  — ,  53  S.  W.  602. 

So,  also,  it  has  been  held  that  the  personal 
representative  may  sell  to  pay  debts  prop- 
erty conveyed  in  fraud  of  creditors.  Kings- 
bury V.  Wild,  3  N.  H.  30. 

The  administrator  may  resist  the  recovery 
of  goods  of  which  the  intestate  remained  in 
possession,  by  one  who  claims  under  a  bill 
of  sale,  where  the  estate  is  insolvent.  Bueh- 
ler  V.  Gloninger,  2  Watts,  226. 

Whatever  difficulty  there  may  be  in  al- 
lowing an  executor  or  administrator  to  set 
up  the  fraud,  when  considered  as  the  mere 
representative  of  the  testator  or  intestate, 
there  can  be  none  when  he  is  regarded  in  the 
further  capacity  of  a  trustee  For  creditors, 
and  is  necessarily  acting  for  their  benefit. 
Babcock  v.  Booth,  2  Hill,  181,  38  Am.  Dec. 
578. 

In  Cooley  v.  Brown,  30  Iowa,  471,  it  is 
said:.  "Ordinarily,  it  must  be  true  that  an 
administrator  can  only  maintain  such  ac- 
tions at  law  as  the  interstate  might  if  living. 
This  must  be  invariably  so  as  to  all  actions 
for  the  enforcement  of  rights  grounded  upon 
the  inheritance.  So  far  as  the  administrator 
represents  the  heirs,  and  the  actions  brought 
by  him  are  to  secure  their  rights  or  in- 
terests, he  must  be  limited  to  such  as  the 
decedent  himself  might  have  maintained. 
But  under  our  general  statutes  relating  to 
the  distribution  of  estates  and  the  duties 
of  administrators,  the  latter  are  charged 
with  certain  trusts  in  favor  of  the  credi- 
tors of  the  estate.  They  are  required 
to  collect  the  assets  and  to  pay  them 
over  to  the  creditors.  Whatever  ought 
to  be  applied  to  the  payment  of  the  debts 
ought  to  he  recoverable  by  the  administrator 
representing  the  rights  and  interests  of  the 
creditors.  Unless  property  voluntarily  and 
fraudulently  conveyed  by  the  decedent  can 
be  thus  reached  by  the  administrator,  the 
creditors  must  either  go  without  remedy,  or 
they  must  be  permitted  to  bring  actions  in 
their  own  names,  thus  involving  a  mul- 
tiplicity of  suits  and  interfering  with  tHi 
singleness  of  the  administration." 

It  is  not  necessary,  in  support  of  an  action 
brought  by  the  administrator  of  an  estate 
to  set  aside  a  conveyance  as  in  fraud  of  the 
decedent's  creditors,  that  the  creditors 
shall   have   reduced   their   claims   to   judg- 
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ment.    Mallow  v.  Walker,  115  Iowa,  238,  01 
Am.  St.  Rep.  168,  S8  N.  W.  452. 


b.  Statutory  provisions  and  their  effect. 

As  to  what  property  may  be  reached  un- 
der statutes  empowering  executor  or  ad- 
mii^istrator  to  impeach  transfer  or  convey- 
ance, see  subdivision  IV.  infra. 

Statutorv  changes  supported  by  the  tend- 
ency of  the  courts  to  prevent  the  con- 
fusion incident  to  splitting  up  the  admin- 
istration of  estates  between  creditors  and 
personal  representatives  have  led  to  the  gen- 
eral establishment  of  the  practice  of  per- 
mitting and  imposing  the  duty  upon  execu- 
tors and  administrators  to  sue  for  property 
fraudulently  alienated  by  the  deceased  in 
his  lifetime.  Hoffman  v.  Kiefer,  19  Ohio 
C.  C.  401,  10  Ohio  C.  D.  304. 

The  statutes  authorizing  executors  or 
administrators  to  proceed  to  subject  prop- 
erty fraudulently  transferred  or  conveyed 
to  the  payment  of  claims  of  creditors  are 
of  various  sorts,  some  authorizing  suits  to 
recover  personal  property,  others  suits  to 
set  aside  conveyances  of  realty  before  sub- 
jecting it  to  sale  for  the  payment  of  debts, 
and  still  others  merely  providing  that  the 
real  estate  liable  to  be  sold  for  the  payment 
of  debts  includes  all  that  the  decedent  may 
have  conveyed  with  intent  to  defraud  cred- 
itors. Cases  involving  statutes  of  these 
several  sorts  are: 

Cal.— Hills  V.  Sherwood,  48  Cal.  386; 
Forde  v.  Exempt  Fire  Co.  50  Cal.  299;  Ohm 
V.  Superior  Ct.  85  Cal.  646,  20  Am.  St.  Rep. 
245,  26  Pac.  244;  Field  v.  Andrada,  100 
Cal.  107,  39  Pac.  323;  Emmons  v.  Barton, 
109  Cal.  662,  42  Pac.  303;  Murphy  v.  Clay- 
ton, 114  Cal.  626,  43  Pac.  613,  46  Pac.  460; 
Aekerman  v.  Merle,  137  Cal.  157,  69  Pac. 
982;  Shiels  v.  Nathan,  12  Cal.  App.  604, 
108  Pac.  34;  Beswick  v.  Churchill  Co.  22 
Cal.  App.  404,  134  Pac.  722;  Smith  v.  New 
York  L.  Ins.  Co.  57  Fed.  133  (C.  C.  N.  D. 
Cal.)  affirmed  on  other  grounds  in  14  C.  C. 
A.  635,  29  U.  S.  App.  220,  67  Fed.  694; 
Beswick  v.  Dorris,  174  Fed.  602  (N.  D. 
Cal.). 

Idaho. — Brown  v.  Perrault,  6  Idaho,  729, 
51  Pac.  752. 

Ind. — Love  v.  Mikals,  11  Ind.  227;  Hess 
V.  Hess,  19  Ind.  238;  Johnson  v.  Jones,  79 
Ind.  141;  Cox  v.  Hunter,  79  Ind.  690;  Bush- 
nell  V.  Bushnell,  88  Ind.  403;  Jarrell  v. 
Brubaker,  150  Ind.  260,  49  N.  E.  1050;  Cray 
V.  Wright,  16  Ind.  App.  268,  44  N.  E.  1009. 

Me. — Wescott  v.  McDonald,  22  Me.  402; 
Caswell  V.  Caswell,  28  Me.  232;  Fletcher  v. 
Holmes,  40  Me.  364;  Brown  v.  Whitmore, 
71  Me.  65;  Frost  v.  Libby,  79  Me.  56,  8 
Atl.  149. 

Afass. — Drinkwater  v.  Drinkwater,  4  Mass. 
354;  Yeomans  v.  Brown,  8  Met.  66;  Nor- 
ton V.  Norton,  5  Cush.  624;  Bowdoin  v. 
Holland,  10  Cush.  17;  Allen  y.  Ashley 
School  Fund,  102  Mass.  262 ;  Dickey  v.  Taf t, 
176  Mass.  4,  55  N.  E.  318;  Dunbar  v. 
Kelly,  189  Mass.  390,  75  N.  E.  740;  Tyn- 
dale  V.  Stanwood,  182  Mass.  534,  66  N.  £. 
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23;  Fourth  Nat.  Bank  y.  Mead,  214  Mau. 
549,  102  N.  E.  69. 

Mich. — Morris  v.  Morris,  6  Mich.  171; 
Crittenden  v.  Basom,  46  Mich.  33,  8  N.  W. 
573;  Kellogg  v.  Beeson,  58  Mich.  340,  25 
N.  W.  300;  White  y.  Newhall,  68  Mich. 
641,  36  N.  W.  699;  Bresnahan  y.  Nugent, 
106  Mich.  459,  64  N.  W.  458;  Reed  v.  Jour- 
dan,  109  Mich.  128,  66  N.  W.  947 ;  Beith  v. 
Porter,  119  Mich.  365,  76  Am.  St.  Rep. 
402,  78  N.  W.  336;  Chapoton  v.  Prentis, 
144  Mich.  283,  107  N.  W.  879;  Bigelow  v. 
Sheehan,  160  Mich.  607,  114  N.  W.  389; 
Barris  v.  Emmons,  173  Mich.  690,  139  N. 
W.  872. 

Minn. — Bennett  v.  Schuster,  24  Minn. 
383;  Richmond  v.  Campbell,  71  Minn.  463, 
73  N.  W.  1099;  Larson  v.  Johnson,  72  Minn. 
441,  76  N.  W.  699 ;  McCord  v.  Knowlton,  79 
Minn.  ^99,  82  N.  W.  589. 

Neb. — Becker  v.  Anderson,  6  Neb.  499; 
Hofmann  v.'  Tucker,  68  Neb.  467,  78  N.  W. 
941. 

N.  Y.— Bate  v.  Graham,  11  N.  Y.  237; 
Lichtenberg  v.  Herdtfelder,  103  N.  Y.  302, 

8  N.  E.  526 ;  National  Bank  v.  Levy,  127  N. 
Y.  549,  28  N.  E.  592,  reversing  2  N.  Y. 
Supp.  162;  Rosseau  v.  Bleau,  131  N.  Y. 
177,  27  Am.  St.  Rep.  678,  30  N.  E.  52.  re- 
versing (1890)  66  Hun,  639,  8  N.  Y.  Supp. 
823,  and  (1891)  60  Hun,  259,  14  N.  Y. 
Supp.  712;  First  Nat.  Bank  v.  Shuler.  153 
N.  Y.  163,  60  Am.  St.  Rep.  601,  47  N.  E. 
262;  Brownell  v.  Curtis,  10  Paige,  210; 
McKnight  v.  Morgan,  2  Barb.  171;  Loomis 
V.  Tifft,  16  Barb.  541;  Barton  v.  Hosner, 
24  Hun,  467;  O'Connell  v.  Madden,  26  N. 
Y.  S.  R.  251,  7  N.  Y.  Supp.  338;  Lore  v. 
Dierkes,  16  Abb.  N.  C.  47;  Bryant  v.  Bry- 
ant, 2  Robt.  612;  Clapp  v.  Clark,  49  Fed. 
123  (C.  C.  S.  D.  N.  Y.);  Lilienthal  v. 
Drucklieb,  34  C.  C.  A.  657,  92  Fed.  763  (C. 
C.  App.  2d  C). 

N.  C— Rhem  v.  Tull,  35  N.  C.  (13  Ired. 
L.)  57;  Waugh  v.  Blevins,  68  N.  C.  167; 
Heck  V.  Williams,  79  N.  C.  437;  Tuck  v. 
Walker,  106  N.  C.  286,  11  S.  E.  183;  Baker 
V.  Carter,  127  N.  C.  92,  37  S.  E.  81;  Har- 
rington V.  Hatton,  129  N.  C.  146,  39  S.  E. 
780. 

Ohio.— Spoors  v.  Coen,  44  Ohio  St.  497, 

9  N.  E.  132;  Doney  v.  Clark,  65  Ohio  St. 
294,  46  N.  E.  316;  Doney  v.  Dunnick,  4 
Ohio  C.  D.  380,  8  Ohio  C.  C.  163;  Long- 
ley  y.  Sewell,  4  Ohio  S.  k  C.  P.  Dec.  1,  2 
Ohio  N.  P.  376;  Webster  v.  Ballard,  4  Ohio 
Dec.  Reprint,  419;  Hoffman  y.  Kiefer,  19 
Ohio  C.  C.  401,  10  Ohio  C.  D.  304. 

Or.— King  v.  Boyd,  4  Or.  326. 

Tenn. — Boxly  v.  McKay,  4  Sneed,  286; 
Martin  v.  Crosby,  11  Lea,  198;  Pitt  y.  Poole, 
91  Tenn.  70,  17  8.  W.  802;  Walter  y.  Hart- 
man,  —  Tenn.  — ,  67  S.  W.  476. 

Vt.— Allen  V.  Mower,  17  Vt.  61 ;  Allen  v. 
White,  17  Vt  69;  McLane  v.  Johnson,  43 
Vt.  48;  Pease  y.  Shirlock,  63  Vt.  622,  22 
Atl.  661;  Lynch  v.  Murray,  81  Vt.  97,  69 
Atl.  133,  subsequent  appeal,  86  Vt.  1,  83 
Atl.  746. 

Wash. — Daniels  y.  Spear,  66  Wash.  121, 
117  Pac.  737. 

Wis.— Cornell  y.  Radway,  22  Wis.  260  i 
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Oerman  Bank  ▼.  Leyser,  50  Wis.  258,  6  N. 
W.  809 ;  Wheeler  v.  Single,  62  Wis.  380,  22 
N.  W.  669;  Andrew  v.  Hinderman,  71  Wis. 
148,  36  N.  W.  624;  O'Malley  v.  O'Malley, 
102  Wis.  639,  78  N.  W.  753;  Sawyer  v.  Met- 
ters,  133  Wis.  350,  113  N.  W.  682. 

In  Arkansas,  a  statute  permits  the  ezecn- 
tor  or  administrator  to  apply  to  a  court  of 
chancery  to  set  aside  and  cancel  a  conyey- 
ance  of  lands  in  fraud  of  creditors,  for  the 
use  and  benefit  of  the  heirs  at  law,  saving 
the  rights  of  creditors  and  purchasers  with- 
out notice.  See  Moore  y.  Waldstein,  74  Ark. 
273,  85  S.  W.  416;  Jones  y.  Jones,  —  Ark. 
— ,  155  S.  W.  117. 

In  Babcock  y.  Booth,  2  Hill,  181,  38  Am. 
Dec.  678,  a  statute  enacting  that  ''no  per< 
son  shall  be  liable  to  an  action  as  executor 
of  his  own  wrong,  for  haying  received,  taken, 
or  interfered  with  the  property  or  effects 
of  a  deceased  person;  but  shall  be  respon- 
sible as  a  wrongdoer  in  the  proper  action, 
to  the  executors  or  general  or  special  ad- 
ministrators of  such  deceased  person,  for 
the  yalue  of  any  property  or  effects  so 
taken  or  received,  and  for  all  damages 
caused  by  his  acts  to  the  estate  of  the  de- 
ceased,"— ^was  held  to  transfer  the  right  of 
action  formerly  belonging  to  the  creditor  to 
the  personal  representative  of  the  fraudu- 
lent vendor. 

Under  the  Ohio  statute  declaring  that  any 
person  may  effect  an  insurance  on  his  life 
for  the  sole  benefit  of  his  widow  or  children, 
the  amount  of  which  shall  be  payable  to 
such  beneficiaries  for  their  own  use,  "exempt 
from  all  claims  by  the  representatives  and 
creditors  of  such  persons,"  with  the  proviso 
that,  "subject  to  the  statute  of  limitations, 
the  amount  of  any  premiums  for  said  insur- 
ance paid  in  fraud  of  creditors  with  inter- 
est thereon  shall  inure  to  their  benefit  from 
the  proceeds  of  the  policy,"  an  action  may 
be  maintained  by  the  personal  representa- 
tive of  the  insured  to  recover  the  amount 
of  premiums  paid  in  fraud  of  creditors. 
Mutual  L.  Ins.  Co.  v.  Farmers'  &  M.  Nat. 
Bank,  173  Fed.  390. 

It  has  been  held  that  no  inference  of  a 
right  on  the  part  of  an  administrator  to 
sue  to  recover  personal  property  alleged  to 
have  been  fraudulently  transferred  by  his 
decedent  can  be  drawn  from  a  statute  which 
provides  that  the  real  estate  liable  to  be 
sold  by  the  administrator  to  pav  the  debts 
of  the  deceased  shall  include  all  that  the 
deceased  may  have  conveyed  with  intent  to 
defraud  his  creditors.  Crawford  v.  Lehr, 
20  Kan.  509. 

And  in  Webster  v.  Ballard,  4  Ohio  Dec. 
Reprint,  419,  it  is  held  that  a  petition  to 
self  r«ft]  estaE^  of  a  decedent  to  pay  debts, 
which,  under  the  statute,  may  include  all 
lands  which  he  has  conveyed  for  the  pur- 
pose of  defraudinir  creditors,  can  only  em- 
brace a  request  tnat  the  court  grant  au- 
thority to  sell  real  estate;  and  cannot  be 
employed  to  recover  money  which  he  volun- 
tarily gave  to  his  wife  in  fraud  of  his  cred- 
itors, to  pay  off  a  mortgage  on  her  lands, 
or  to  compel  heirs  of  his  wife  to  account  for 
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the  proceeds  of  the  sale  of  land  which  he 
fraudulently  conveyed  to  her. 

But  in  Mutual  L.  Ins.  Co.  v.  Farmers' 
&  M.  Nat.  Bank,  supra,  it  is  said  that  no 
valid  argument  can  be  based  on  the  fact 
that  the  statute  authorizes  an  adminis- 
trator to  recover  real  estate  of  an  insolvent 
intestate  conveyed  in  fraud  of  creditors, 
and  contains  no  like  express  provision  re- 
lating to  personalty  conveyed;  the  admin- 
istrator being  clothed  by  operation  of  law 
with  the  title  to  personal  property,  but  hav- 
ing, in  the  absence  of  statutory  provision, 
no  interest  in  or  right  to  or  inherent  power 
over  the  lands  of  the  decedent. 

The  Arkansas  act  of  April  19,  1895,  which 
provides  that  a  deed  made  with  the  intent 
to  delay  creditors  in  the  collection  of  their 
just  demands  may  be  set  aside  on  applica^ 
tion  of  the  executor  or  administrator  of 
the  grantor,  "for  the  use  and  benefit  of  his 
heirs  at  law,  saving  the  rights  of  creditors 
and  purchasers  without  notice,"  being  reme- 
dial, it  authorizes  the  setting  aside  of  a 
conveyance  made  prior  to  ite  enactment. 
Moore  v.  Waldstein,  74  Ark.  273,  85  S.  W. 
416. 

A  statute  authorizing  an  administrator 
to  sell  for  the  payment  oi  debts  lands  fraud- 
ulently conveyed  is  not  limited  to  cases  of 
premeditated  fraud.  Wescott  v.  McDonald, 
22  Me.  402;  Norton  v.  Norton,  5  Cush.  524. 

Where  the  statute  provides  that  lands  of 
a  decedent  which  have  been  fraudulently 
conveyed  may  be  sold  for  payment  of  debts, 
an  administrator  may  be  liable  on  his  bond 
if,  being  notified  and  aware  of  the  fraud, 
he  shall  refuse  to  make  the  sale,  which  it 
is  his  duty  to  make.  Brown  v.  Whitmore, 
71  Me.  65. 

For  failure  to  take  steps  to  set  aside  a 
fraudulent  transfer,  the  administrator  of 
an  insolvent  estate,  in  possession  of  all  the 
facts  necessary  to  esteblish  the  fact  of 
fraud,  is  chargeable  as  for  neglect  of  duty. 
Re  Hart,  60  Hun,  516,  15  N.  Y.  Supp.  239. 

If  an  executor  refuses  to  commence  such 
an  action  upon  the  application  of  a  creditor, 
he  may  be  compelled  to  do  so  by  an  order 
of  the  surrogate.  Lichtenberg  v.  Herdt- 
felder,  103  N.  Y.  302,  8  N.  E.  626. 

But  one  whose  claim  has  been  disallowed, 
and  for  the  establishment  of  which  as  a 
claim  an  action  is  pending  and  undeter- 
mined, cannot  require  the  administrator  to 
bring  an  action  to  set  aside  a  conveyance  as 
in  fraud  of  creditors.  Ohm  v.  Superior  Ct. 
85  CaL  545,  20  Am.  St.  Rep.  245,  26  Pac. 
244. 

A  statutory  right  of  an  administrator,  in 
case  of  a  deficiency  of  assets,  to  avoid  such 
dispositions  made  by  the  intestate  as  were 
fraudulent  against  creditors,  cannot  be  as- 
signed.   Morris  v.  Morris,  6  Mich.  171. 

Where  a  statute  provides  that  an  admin- 
istrator may  maintain  an  action  to  set 
aside  a  conveyance  in  fraud  of  creditors,  a 
special  administrator  empowered  by  law  to 
maintain  actions  and  otiier  legal  proceed- 
ings "as  an  administrator,"  "for  all  neces- 
sary purposes,"  may  bring  such  an  action. 
Forde  v.  Exempt  Fire  Co.  60  Cal.  299. 
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But  where  the  statute  defining  the  powers 
of  a  special  administrator  provides  that  he 
shall  not  be  liable  to  an  action  hj  any  cred- 
itor, or  be  called  upon  in  any  way  to  pay 
the  debts  against  the  deceased,  and  em- 
powers him  to  commence  and  maintain  ac- 
tions only  for  the  purpose  of  collecting  and 
preserving  the  property  for  the  executor  or 
administrator  who  may  afterward  be  ap- 
pointed, he  does  not  represent  creditors,  and 
cannot  exercise  the  statutonr  power  given 
to  an  executor  or  general  administrator  to 
sue  to  set  aside  fraudulent  conveyances. 
Richmond  v.  Campbell,  71  Minn.  453,  73 
N.  W.  1099;  Larson  v.  Johnson,  72  Minn. 
441,  76  N.  W.  699. 

Where  fraudulent  grantee  is  also  the  per- 
sonal representative. 

The  effect  of  the  California  statute  is  not 
to  prevent  a  creditor  from  suing  to  set  aside 
a  fraudulent  conveyance,  where  the  fraudu- 
lent grantee  is  the  executrix  of  the  estate. 
Emmons  v.  Barton,  109  Cal.  662,  42  Pac. 
303. 

Notwithstanding  a  statute  making  a  pro- 
vision for  recovery  by  the  executor  or  ad- 
ministrator of  goods  fraudulently  conveyed 
by  decedent  in  his  lifetime  whenever  there 
happens  to  be  a  deficiency  of  assets,  an  ac- 
tion is  maintainable  by  the  creditor  where 
the  fraudulent  vendee  is  the  executor  him- 
self.   Becker  v.  Anderson,  6  Neb.  499. 

The  fact  that  the  fraudulent  grantee  is 
one  of  the  executors  is  no  insurmountable 
objection  to  the  maintenance  of  an  action  by 
the  remaining  executor  or  executors.  Lich- 
tenberg  v.  Herdtfelder,  103  N.  Y.  302,  8  N. 
E.  626. 

Where  the  administratrix  is  the  fraudu- 
lent grantee,  a  creditor  cannot,  by  leave  of 
the  probate  court,  commence  and  prosecute 
a  suit  in  the  name  of  the  administratrix  to 
set  aside  the  conveyance  as  provided  by 
statute,  but  may  in  his  own  name  commence 
and  prosecute  a  suit  for  that  purpose. 
Farmers*  Nat.  Bank  v.  Thomson,  74  Vt.  442, 
52  Atl.  961. 

Where  the  administrator  is  the  sole  creditor. 

An  action  may  be  prosecuted  by  an  ad- 
ministrator who  is  a  creditor  of  the  es- 
tate, even  if  a  sole  creditor.  Shiels  v. 
Nathan,  12  Cal.  App.  604,  108  Pac.  34. 

The  right  of  an  administrator,  under  the 
statute,  to  reach  property  conveyed  by  the 
decedent  in  fraud  of  creditors,  is  not  af- 
fected by  the  fact  that  the  administrator 
has  purchased  the  claims  of  the  various 
creditors,  which  were  proved  before  becom- 
ing administrator,  the  rule  that  an  admin- 
istrator cannot  derive  profit  from  the  man- 
ner in  which  he  performs  his  duty  being 
applicable  only  as  between  him  and  the  as- 
signors of  such  claims.  Howd  v.  Brecken- 
ridge,  97  Mich.  65,  66  N.  W.  221. 

For  whose  benefit  action  maintainable. 

The  administrator  cannot  seek  to  avoid 
a  fraudulent  conveyance  for  the  purpose 
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of  paying  a  creditor  who  is  amply  secured 
by  mortgage  executed  by  the  grantor  in 
his  lifetime  on  lands  of  which  he  died 
seised,  and  who  himself  makes  no  com- 
plaint that  the  collection  of  his  debt  is  in 
any  way  endangered  or  delayed  by  the  con- 
veyance. McCall  V.  Pixley,  48  Ohio  St.  379, 
27  N.  E.^887. 

In  Wisconsin,  it* has  been  held  that  an 
executor  or  administrator  has  no  right  un- 
der a  statute  authorizing  him,  when  there 
shall  be  a  deficiency  of  assets  in  his  hands, 
to  sue  for  the  recovery  of  any  real  estate 
conveyed  by  his  decedent  with  intent  to  de- 
fraud creditors,  to  attack  a  conveyance 
where  none  of  the  debts  owing  by  the  es- 
tate were  in  existence  or  contemplation  at 
the  time  of  the  conveyance.  O'^Iall^*  v. 
O'Malley,  102  Wis.  639,  78  N.  W.  763.  But 
compare  Norton  v.  Norton,  6  Gush.  629, 
under  subdivision  V.  infra. 

The  creditors  on  whose  behalf  a  convey- 
ance may  be  attacked  under  a  statute  pro- 
viding that  when  there  shall  be  a  deficiency 
of  assets  in  the  hands  of  an  executor  or  ad- 
ministrator, and  when  the  deceased  shall 
in  his  lifetime  have  conveyed  any  real  es- 
tate with  intent  to  defraud  creditors,  the 
executor  or  administrator  may,  and  shall, 
sue  to  recover  for  the  benefit  of  the  cred- 
itors all  such  real  estate  so  fraudulently 
conveyed, — ^need  not  have  been  creditors  ex- 
isting at  the  time  of  the  conveyance,  but 
it  is  sufficient  that  they  were  in  the  con- 
templation of  the  grantor  at  the  time  of  the 
conveyance,  and  were  intended  by  him  to 
be  defrauded  thereby.  Sawyer  v.  Metters, 
133  Wis.  360,  113  N.  W.  682,  overruling  a 
dictum  to  the  contrary  in  Ecklor  v.  Wol- 
cott,  116  Wis.  19,  90  N.  W.  1081. 

Insufficiency  of  assets  as  condition  of  right 

to  recover. 

An  administrator  seeking  under  the  stat- 
ute to  sell  land  fraudulently  conveyed  by 
his  decedent  must  show  an  exhaustion,  or 
insufficiency  of  personal  assets.  Clement  v. 
Cozart,  107  N.  C.  695,  12  S.  E.  254,  s.  c.  on 
subsequent  appeal,  109  N.  C.  173,  13  S.  K. 
862. 

In  Hofmann  v.  Tucker,  68  Neb.  467,  78 
N.  W.  941,  it  was  held  that  the  action  will 
not  lie  before  the  allowance  of  the  claims 
against  the  estate. 

Where  no  claims  have  been  presented 
against  the  estate,  such  an  action  cannot 
be  maintained,  although  it  is  alleged  that 
there  are  outstanding  claims  which  have 
not  yet  been  presented.  Field  v.  Andrada, 
106  Cal.  107,  39  Pac.  323. 

Claims  against  the  estate  which  have  not 
been  accepted  or  allowed  by  the  adminis- 
trator, or  which  have  not  been  reduced  to 
judgment,  do  not  bring  the  claimants  with- 
in the  category  of  creditors  whose  claims 
may  be  taken  into  account  in  determining 
the  existence  of  a  deficiency  of  assets  in  the 
hands  of  the  administrator.  Murphy  v. 
Clayton,  114  Cal.  626,  43  Pac.  613,  46  'Pac. 
460. 

An   allegation   that   upon   the   death    of 
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plaintiff's  decedent  certain  persons  took 
po8s<*88ion  of  all  the  decedent's  personal 
property  under  claim  thereto,  and  that  a 
suit  for  the  recovery  thereof  is  pending, 
and  that  the  decedent  at  the  time  of  his 
death  did  not  own  or  possess  any  other 
property,  real  or  personal,  other  than  the 
real  property  the  conveyance  of  which  it  is 
sought  to  set  aside,  and  the  personal  prop- 
erty aforesaid, — does  not  show  insufficiency 
of  assets  in  the  hands  of  the  administrator. 
Field  V.  Andrada,  supra. 

But  where  the  statute  providing  that  the 
real  estate  liable  to  be  sold  by  the  admin- 
istrator to  pay  debts  shall  include  all  that 
the  deceased  may  have  conveyed  with  in- 
tent to  defraud  his  creditors  has  no  refer- 
ence to  insolvent  estates,  lands  sold  to 
defraud  creditors  may  be  sold  by  the  admin- 
istrator as  well  where  the  estate  is  solvent 
as  where  it  is  insolvent.  Crawford  v.  Lehr, 
iO  Kan.  509    {dictum). 

Where  the  statute  makes  it  the  duty  of 
an  executor  or  administrator  to  bring  an 
action  for  the  recovery  of  property  con- 
veyed by  the  decedent  in  fraud  of  creditors 
when  there  shall  be  a  deficiency  of  assets, 
the  executor  or  administrator  need  not  wait, 
if  satisfied  that  there  will  probably  be  a 
deficiency  of  assets,  for  the  final  settlement 
of  his  administration;  but  he  should  pro- 
ceed with  reasonable  diligence  to  recover 
the  property,  lest  by  delay  it  be  lost.  An- 
drew V.  Hinderman,  71  Wis.  148,  36  N.  W. 
024. 

Where  an  executor  or  administrator  is 
authorized  to  sue  to  set  aside  a  conveyance 
of  real  estate  in  fraud  of  creditors,  it  is 
not  necessary  that  other  real  estate  of  the 
testator  of  which  he  died  seised  should  have 
been  sold  before  the  action  is  brought,  so 
that  the  court  may  be  able  to  determine 
how  much,  if  any,  of  the  estate  of  which 
he  was  disseised  can  be  recovered;  but  the 
judgment  of  the  court  will  limit  the  title 
to  be  acquired  thereunder  to  so  much  of 
the  realty  as  shall  be  found  necessary.  Ten- 
ncy  V.  Poor,  14  Gray,  600,  77  Am.  Dec.  340. 

A  statute  giving  a  personal  representa- 
tive a  right  to  sue  to  set  aside  a  fraudu- 
lent conveyance,  for  the  purpose  of  satis- 
fying the  claims  of  creditors,  where  there 
Is  a  deficiency  of  assets,  must  be  construed 
as  giving  the  administrator  such  a  right  if, 
at  any  time  during  his  administration,  there 
is  a  deficiency  of  assets.  Lynch  v.  Murray, 
86  Vt.  1,  83  Atl.  746. 

It  is  not  necessary  to  show  that  all  of 
the  property  sought  to  be  recovered  is  needed 
to  pay  creditors  of  the  estate.  If  the  hold- 
ers of  the  fraudulent  conveyances  think 
that  there  is  a  large  margin  of  value  in 
their  property  in  excess  of  the  creditors' 
claims,  their  remedy  is  to  pay  off  the  cred- 
itors. Ackerman  v.  Merle,  137  Cal.  167, 
69  Pac.  982. 

Order  of  procedure. 

Where  a  statute  enacts  that  all  lands 
which  the  decedent  in  his  lifetime  may  have 
transferred  with  intent  to  defraud  his 
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creditors  shall  be,  as  other  real  estate  of 
the  deceased,  liable  to  be  sold  for  the  pay- 
ment of  his  debts,  and  further  provides  that 
if  the  administrator  shall  be  authorized  to 
sell  any  lands  thus  fraudulently  conveyed, 
he  may  before  sale  obtain  possession  there- 
of, or  may  file  a  petition  to  avoid  the  fraud- 
ulent conveyance,  it  is  not  essential  to 
the  maintenance  of  an  action  to  avoid  the 
conveyance  that  the  executor  or  adminis- 
trator shall  first  obtain  an  order  to  sell. 
Jarrell  v.  Brubaker,  150  Ind.  200,  49  N. 
E.  1050;  Love  v.  Mikate,  11  Ind.  227,  in 
the  last  cited  of  which  cases  it  is  said: 
"Until  the  court  so  orders,  he  cannot  legal- 
ly sell;  but  it  can  make  no  material  differ- 
ence whether  the  order  for  sale  does  or 
does  not  precede  the  suit  to  set  aside  the 
conveyance.  If  the  administrator,  in  his 
complaint,  shows  that,  upon  a  decree  set- 
ting it  aside,  he  will  be  eiltitled  to  the  or- 
der to  sell,  which  he  may  do  by  an  aver- 
ment to  the  effect  that  the  personal  assets 
belonging  to  the  estate  are  insufiicient  to 
pay  its  liabilities,  the  complaint  will  not, 
in  that  respect,  be  defective." 

But  in  Massachusetts  an  administrator 
cannot  maintain  either  a  writ  of  entry,  or 
the  concurrent  remedy  of  a  bill  in  equity 
to  recover  possession  of  land  fraudulently 
conveyed,  unless  he  first  obtains  a  license 
to  sell.  Stockwell  v.  Shalit,  204  Mass.  270, 
90  N.  E.  670. 

Under  the  Ohio  statutes  which  provide 
that  a  petition  to  sell  lands  to  pay  the  debts 
of  the  estate  "shall  include  all  the  deceased 
may  have  conveyed  with  intent  to  defraud 
creditors,"  and  that  "where  such  land  is  in- 
cluded in  the  application  before  a  recovery 
of  the  possession  thereof,  the  action  shall 
be  in  the  court  of  common  pleas,"  lands 
cannot  be  ordered  sold  by  the  probate  court 
until  the  fraudulent  conveyance  has  been 
set  aside.  Spoors  v.  Coen,  44  Ohio  St.  497, 
9  N.  E.  132. 

In  the  statutory  proceedings  by  an  ad- 
ministrator for  an  order,  to  sell  real  estate 
of  the  decedent,  which  may  include  lands 
which  he  has  fraudulently  conveyed,  a  cred- 
itor cannot  be  joined  with  the  adminis- 
trator as  plaintiff  for  the  purpose  of  hav- 
ing a  fraudulent  conveyance  set  aside,  and 
the  real  estate  sold  for  his  benefit,  or  the 
benefit  of  all  the  creditors.  Webster  v. 
Ballard,  4  Ohio  Dec.  Reprint,  419. 

Statutory    remedy    as    affecting    creditor's 

right  to  sue. 

Under  the  Massachusetts  statute,  by  vir- 
tue of  which  an  executor,  upon  the  insol- 
vency of  the  estate,  represents  creditors, 
and  is  bound  to  recover  and  hold  for  theiv 
benefit  lands  fraudulently  conveyed,  a  cred- 
itor cannot,  under  the  guise  of  a  bill  to 
reach  and  apply  to  the  payment  of  his  claim 
property  alleged  to  have  been  fraudulently 
transferred,  usurp  these  powers,  or  trans- 
fer to  a  court  of  equity  the  settlement  of 
the  insolvent  estate,  over  which  the  court 
of  probate  was  given  by  statute  exclusive 
jurisdiction.     The  properly  appointed  rep- 


332 


PENNSYLVANIA  SUPREME  COURT. 


resentative  of  the  estate  is.  the  only  person 
to  institute  proceedings  for  the  recovery  of 
the  property,  which,  if  recovered,  is  held 
in  trust  for'  creditors ;  and  if,  by  reason  of 
taking  an  interest  under  the  conveyances, 
the  executor  is  rendered  incapable  of  prop- 
erly executing  the  trust,  the  remedy  of  the 
creditors  is  to  apply  to  the  court  of  pro- 
bate for  his  removal,  if  upon  request  he  re- 
fuses to  account  for  the  property  and  as* 
serts  his  title.  Fourth  Nat.  Bank  v.  Mead, 
214  Mass.  549,  102  N.  E.  60. 

And  see,  to  the  same  purport.  Putney  v. 
Fletcher,  148  Mass.  247,  19  N.  E.  870,  where 
it  was  also  held  that  the  fact  that  the 
plaintiff  was,  according  to  his  averment, 
the  sole  remaining  creditor,  does  not  change 
the  course  of  procedure  which  he  is  entitled 
to  follow. 

And  in  Caswell  v.  Caswell,  28  Me.  232, 
it  was  held  that*the  remedy  afforded  by  a 
statute  empowering  an  administrator  to 
sell  for  the  purpose  of  paying  debts,  lands 
conveyed  by  his  decedent  in  fraud  of  cred- 
itors, is  exclusive,  the  court  saying:  ''It 
would  be  certainly  very  embarrassing  to 
administrators,  and  a  great  impediment  to 
the  speedy  settlement  of  estates,  if  such  a 
course  should  be  encouraged,  or  permitted, 
when  administrators  are  conducting  with 
fidelity  and  promptness;  much  more  so,  if 
one  creditor  alone,  of  others  whose  claims 
have  been  allowed  by  commissioners,  should 
be  allowed  to  institute  a  suit  in  equity  to 
secure  results  which  mav  be  more  readily 
brought  about  by  following  the  provisions 
of  the  statute.'' 

Where  the  executor  or  administrator  is 
the  party  designated  by  the  law  to  recover 
property  conveyed  b^  the  decedent  in  fraud 
of  creditors,  a  creditor  of  the  estate  of  a 
deceased  person  cannot  maintain  an  action 
against  a  fraudulent  vendee  of  the  latter 
to  impeach  the  sale  of  the  personal  prop- 
erty, unless  the  execiltor  and  administrator 
should  collude  with  the  fraudulent  vendee, 
or  after  reasonable  request  refuse  to  take 
proceedings  against  him.  Bate  v.  Graham, 
11  N.  Y.  237;  Phelps  v.  Piatt,  60  Barb.  430. 

Under  the  provisions  of  the  California 
statutes  that  where  there  is  a  deficiency  of 
assets  in  the  hands  of  an  executor  or  an 
administrator,  he  may  recover  for  the  bene- 
fit of  creditors  any  real  estate  conveyed  by 
his  decedent  with  intent  to  defraud  credit- 
ors, and  that  the  executor  or  administrator 
is  bound  to  bring  such  an  action  only  on 
application  of  a 'creditor,  who  must  give 
such  security  for  payment  of  costs  and  ex- 
penses of  the  suit  as  the  court  shall  direct, 
a  creditor  cannot  himself  maintain  such  a 
suit  in  behalf  of  all  the  creditors  of  the 
estate, — at  least  until  after  he  has  made 
application  to  the  court  to  require  the  ad- 
ministrator to  bring  an  action.  Beswick 
v.  Dorris,  174  Fed.  602;  Beswick  v.  Church- 
ill Co.  22  Cal.  App.  404,  134  Pac.  722. 

Where  the  statute  provides  that  the  court 
may  decree  a  sale  of  all  real  estate  that 
deceased  may  have  conveyed  with  intent 
to  defraud  his  creditors,  an  action  to  sell 
real  estate  fraudulently  conveyed  cannot 
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be  maintained  by  a  creditor  unless  the  per- 
sonal representative  has  refused  to  dis* 
charge  the  debt  out  of  the  personal  assets, 
or  to  institute  a  proceeding  to  hsrve  the 
land  sold  to  satisfy  it.  Tuck  ▼.  Walker,  106 
N.  C.  286,  11  8.  E.  183. 

A  creditor  cannot  maintain  an  action  to 
set  aside  a  conveyance  of  real  estate  and 
personal  property  by  the  decedent,  whereby 
he  rendered  himself  insolvent;  but  his  only 
remedy  is  through  the  administrator.  Baker 
V.  Carter,  127  N.  0.  92,  37  S.  E.  81. 

On  the  other  hand,  it  is  held  in  Bottorff 
V.  Covert,  90  Ind.  608,  that,  notwithstand- 
ing a  statute  rendering  lands  conveyed  and 
held  in  fraud  of  creditors  liable  to  be  sold 
for  the  payment  of  decedent's  debts,  and 
empowering  an  executor  or  administrator 
who  has  been  authorized  to  sell  lands  thus 
conveyed  to  file  a  petition  before  the  sale 
to  avoid  the  fraudulent  conveyance,  an  ac- 
tion may  be  maintained  by  the  creditor  to 
set  aside  the  convevance  while  the  estate 
is  in  process  of  settlement,  the  remedy  fur- 
nished by  the  statute  not  being  exclusive, 
but  only  cumulative. 

And  a  statute  giving  a  creditor  the  right 
to  obtain  an  order  requiring  the  adminis- 
trator (in  a  proper  case)  to  sell  real  estate 
to  pay  debts  does  not  preclude  the  creditor 
from  maintaining  an  action  to  set  aside  a 
fraudulent   conveyance.     Ibid. 

The  Minnesota  statute  authorizing  an 
administrator  to  proceed  to  set  aside  fraud- 
ulent conveyances  is  not  exclusive  of  the 
right  of  creditors  to  proceed  independently. 
McCord  V.  Knowlton,  79  Minn.  299,  82  N. 
W.  689. 

The  remedy  given  by  the  Ohio  statute 
authorizing  ttie  administrator  to  bring  an 
action  to  set  aside  a  fraudulent  convey- 
ance BO  far  as  necessary  to  satisfy  the 
claims  of  creditors  is  not  exclusive;  but  a 
creditor  nuty  maintain  such  an  action,  the 
recovery  to  inure  to  the  benefit  of  the  es- 
tate. Hoffman  v.  Kiefer,  19  Ohio  C.  G. 
401,  10  Ohio  C.  D.  304.. 

The  Wisconsin  statutes  authorizing  an 
executor  or  administrator  to  sue  for  and 
recover  real  estate  conveyed  by  a  deceased 
person  in  his  lifetime  with  intent  to  de- 
fraud his  creditors,  and  providing  for  the 
disposition  of  the  proceeds  of  the  real  estate 
so  recovered,  do  not  affect  the  right  of  a 
judgment  creditor  to  sue.  Cornell  ▼.  Rad- 
way,  22  Wis.  260. 

But  where  the  estate  has  been  finally  set- 
tled and  the  administrator  thereof  dis- 
charged, the  creditor  cannot  maintain  an 
action  to  set  aside  the  conveyance.  Vestal 
V.  Allen,  94  Ind.  268. 

Where  the  administrator  is  made  a  party 
to  a  suit  by  a  creditor  to  set  aside  a  con- 
veyance made  by  his  decedent  in  fraud  of 
creditors,  a  bill  may  be  treated  as  having 
been  filed  by  the  administrator  by  virtue 
of  his  statutory  authority  to  do  so.  Bige- 
low  V.  Sheehan,  160  Mich.  607,  114  N.  W. 
389. 

In  Frost  v.  Libby,  79  Me.  66,  8  Atl.  149, 
it  is  intimated  that,  upon  tender  of  in* 
demnity  to  the  representative,  foUowed  by 
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his  refusal  to  sue  in  equity  to  recover  the 
estate  conveyed  by  the  deceased  in  fraud 
of  creditors,  one  or  more  creditors  may 
maintain  a  bill  to  recover  the  same  for  the 
benefit  of  all  creditors  entitled  to  share  in 
it,  by  making  the  representative  a  party 
respondent  upon  apt  averments,  thereby  vir- 
tually making  the  suit  one  in  his  behalf. 

Where  administrators  refuse  to  exercise 
the  power  conferred  upon  them  by  statute 
to  disaffirm  a  transfer  in  fraud  of  creditors 
of  an  insolvent  estate,  the  creditor  may 
bring  an  action  for  his  own  benefit  and 
that  of  the  other  creditors,  making  the  ad- 
ministrators parties  thereto.  Harvey  v. 
McDonnell,  113  N.  Y.  526,  21  N.  E.  695; 
National  Bank  v.  Levy,  127  N.  Y.  549,  28 
N.  E.  592;  Prentiss  v.  Bowden,  146  N.  Y. 
342,  40  N.  E.  13;  Campbell  v.  Heiland,  55 
App.  Div.  95,  66  N.  Y.  Supp.  1116;  and  see 
also  Bate  v.  Graham,  11  N.  Y.  237 ;  Phelps 
V.  Piatt,  50  Barb.  430;  and  Tuck  v.  Walker, 
106  N.  0.  285,  11  S.  E.  183;  and  Beswick  v. 
Dorris,  174  Fed.  602;  Beswick  v.  Churchill 
Co.  22  Cal.  App.  404,  134  Pac.  722,  ubi  su- 
pra. 

See  also  cases  under  heading,  "Where 
fraudulent  grantee  is  also  the  personal  rep- 
resentative," supra. 

e.  Where  transfer  i8  inconvplete. 

Where  the  fraudulent  donor  dies  in  pos- 
session of  the  property,  it  is  assets  in  the 
hands  of  the  administrator.  Bethel  v.  Stan- 
hope, Gro.  Eliz.  pt.  2,  p.  810;  Shears  v. 
Rogers,  3  Bam.  &  Ad.  362,  1  L.  J.  K.  B.  N. 
S.  89;  Kent  v.  Lyon,  4  Fla.  474,  6  Am.  Dec. 
404;  Smith  t.  Pollard,  4  B.  Mon.  66;  Louis- 
iana y.  Baillio,  15  La.  Ann.  555;  Bennett 
V.  Schuster,  24  Minn.  383;  Babcock  v. 
Booth,  2  Hill,  181,  38  Am.  Dec.  578;  Hunt 
▼.  Butterworth,  21  Tex.  133,  73  Am.  Dec. 
223;  Spooner  y.  Hilbish,  92  Va.  333,  23  S. 
E.  751.  Contra:  Chappell  v.  Brown,  1 
BaiL  L.  528 ;  Greenlee  v.  Hays,  1  Overt.  300. 

But  if  the  conveyance  executed  was  suffi- 
cient to  pass  legal  title,  the  fact  that  the 
grantor  nas  remained  in  possession  will 
not  enable  him  to  defeat  a  recovery  by  the 
grantee;  and  if  the  grantor  cannot  do  so, 
it  logically  follows  that  his  legal  repre- 
sentatiye  cannot.  William  J.  Lemp  Brew- 
ing Co.  y.  La  Rose,  20  Tex.  Civ.  App.  575, 
50  S.  W.  460. 

Where  a  grantor  in  a  deed  of  trust  has 
reserved  to  nimself  for  his  own  benefit  an 
absolute  power  of  revocation,  so  that,  so 
far  aa  the  rights  of  his  creditors  are  con- 
cerned, he  must  be  taken  as  the  absolute 
owner  of  the  estate  conveyed,  his  adminis- 
trator may  sell  the  property  for  the  pay- 
ment of  debts,  whether  the  power  of  revoca- 
tion has  been  executed  or  not.  Alford  v. 
Alford,  96  AU.  385,  11  So.  316. 

In  Martin  y.  Root,  17  Mass.  222,  in  hold- 
ing that  an  administrator  may  enforce  a 
note  given  to  his  decedent  in  consideration 
of  a  transfer  of  property,  with  the  fraudu- 
lent understanding  that  it  should  not  be 
enforced,  it  was  said  that  it  made  no  dif- 
ference that  less  than  the  amount  of  the 
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note  was  wanted  for  the  creditors,  and  that 
the  surplus  would  go  to  the  heirs  of  the 
intestate. 

Where  a  deed  made  for  the  purpose  of 
defrauding  creditors  has  never  been  deliv- 
ered, the  administrator  may  maintain  an 
action  to  set  it  aside  as  a  cloud  on  tlie 
title.  Blackman  v.  Schierman,  21  Tex.  Civ. 
App.  617,  51  S.  W.  886. 

But  compare  Rousseau  v.  Bleau,  131  N. 
Y.  177,  27  Am.  St.  Rep.  578,  30  N.  E.  62, 
which  holds  that  the  action  which  an  ad- 
ministrator is  authorized  by  statute  to 
bring  to  set  aside  a  fraudulent  conveyanc(> 
is  not  maintainable  where  the  decedent  died 
seised,  the  deed  in  question  not  having  been 
delivered  until  after  the  grantor's  deatli. 

d.  Where  fraudulent  transferee  relin- 
quishes jfroperty. 

Where  the  fraudulent  vendee  relinquishes 
all  claim  to  the  property,  and  declares  that 
it  belongs  to  the  estate  of  the  decedent,  a 
stranger  to  the  fraudulent  transaction  can- 
not resist  the  claim  of  the  administrator  on 
the  ground  that  such  property  had  once 
been  the  subject  of  a  fraudulent  contract. 
Sharp  y.  Caldwell,  7  Humph.  415. 

IV.  What  property  may  he  reached. 

In  Webb  v.  Atkinson,  122  N.  C.  683,  29 
S.  £.  949,  and  on  subsequent  appeal  in  124 
N.  C.  447,  32  S.  E.  737,  it  was  held  that 
upon  general  equitable  principles  an  ad- 
ministrator of  an  insolvent  estate  may 
reach  lands  for  the  purchase  of  which  the 
decedent  furnished  tiie  consideration,  and 
which  he  had  procured  to  be  conveyed  to 
another. 

Notwithstanding  a  doubt  expressed  in 
White  V.  Newhall,  68  Mich.  641,  36  N.  W. 
699,  it  has  been  held  that  as  the  statute 
authorizing  the  administrator  to  proceed 
where  the  deceased  shall  have  conveyed  in 
his  lifetime  any  real  estate  with  the  intent 
to  defraud  creditors  should  be  given  a  lib- 
eral construction,  an  action  might  be  main- 
tained thereunder  to  reach  lands  which  the 
decedent  has,  with  intent  to  defraud  credit- 
ors, caused  another  to  convey  to  a  third 
party.  Beith  v.  Porter,  119  Mich.  366,  75 
Am.  St.  Rep.  402,  78  N.  W.  336.  And  by 
parity  of  reasoning,  the  statute  covers  a 
case  where  property  has  been  conveyed  upon 
the  decedent's  order  to  a  creditor  by  one 
who  held  it  in  trust.  Chapoton  v.  Prentis, 
144  Mich.  283,  107  N.  W.  879. 

Where  one  purchases  real  estate  with  his 
own  means,  and  to  the  fraud  of  his  credit- 
ors causes  the  conveyance  to  be  made  to 
another,  it  is*  a  fraudulent  transfer  of  lands 
within  the  meaning  of  the  Indiana  statutes 
authorizing  an  executor  or  administrator  to 
sell  the  lands  fraudulently  conveyed  by  the 
decedent.  Bushnell  y.  Bushnell,  88  Ind. 
403. 

The  New  York  statute  of  1858,  chap. 
314,  §  2,  which  declares  that  "every  person 
who  shall,  in  fraud  of  the  rights  of  credit- 
ors and  others,  have  received,  taken,  or  in 
any    manner    interfered    with    the    estate, 


334 


PENNSYLVANIA  SUPREME  COURT. 


property,  or  effects  of  any  deceased  person, 
.  .  .  shall  be  liable  in  the  proper  action 
to  the  executors  [or]  administrators  .  .  . 
of  such  estate  or  property  for  the  same  or 
the  value  of  any  property  or  effects  so  re- 
ceived or  taken/'  does  not  enable  an  admin- 
istrator to  enforce  the  trust  resulting  to 
creditors,  where  the  decedent  has  furnished 
the  consideration  for  the  conveyance  of 
land  by  another  to  a  third  person.  Harvey 
V.  McDonnell,  48  Hun,  409,  1  N.  Y.  Supp. 
83,  reversed  on  another  ground  in  113  N. 
Y.  626,  21  N.  E.  696. 

Land  conveyed  to  a  third  party  upon  a 
consideration  furnished  by  the  decedent 
cannot  be  reached  under  a  statute  which 
provides  that  the  real  estate  liable  to  be 
sold  for  payment  of  debts  shall  include  "all 
lands  which  the  deceased  may  have  con- 
veyed with  intent  to  defraud  his  creditors; 
provided  that  only  such  lands  shall  be  liable 
to  be  sold  as  would  have  been  liable  to  at- 
tachment or  execution  by  a  creditor  of  the 
grantor  in  his  lifetime."  Rhem  v.  Tull,  35 
N.  C.   (13  Ired.  L.)   67. 

And  see  also  Jones  v.  Jones,  —  Ark.  — , 
166  S.  W.  117,  which  holds  that  no  author- 
ity is  to  be  found  in  a  statute  authorizing 
an  administrator  to  sue  for  the  benefit  of 
the  heirs  of  a  '^fraudulent  grantor  who,  by 
deed,  grant,  or  otherwise,  shall  have  con- 
veyed an  estate  in  land  with  intent  to  de- 
fraud his  creditors,"  for  a  suit  to  recover  for 
the  benefit  of  the  heirs  lands  which  the 
decedent  has  procured,  upon  a  consideration 
furnished  by  him,  to  be  conveyed  by  an- 
other to  a  third  person. 

Under  a  statute  which  provides  that  the 
real  estate  liable  to  be  sold  for  payment  of 
debts  includes  all  that  the  decedent  may 
have  conveyed  with  intent  to  defraud  cred- 
itors, a  gift  the  effect  of  which  was  to  in- 
capacitate the  giver  from  paying  his  debts 
may  be  set  aside,  though  made  without  ac- 
tual fraudulent  intent.  Norton  v.  Norton, 
6  Gush.  524;  Wescott  v.  McDonald,  22  Me. 
402. 

A  statute  which  declares  that  every  per- 
son who  shall,  in  fraud  of  the  rights  of 
creditors  and  others,  have  received,  taken, 
or  any  manner  interfered  with  the  estate, 
property,  or  effects  of  a  deceased  person, 
shall  be  liable  in  the  proper  action  to  the 
executors  or  administrators  of  such  esta^te 
or  property,  authorizes  the  representative 
to  recover  a  ffift  causa  mortis,  Wetmore  v. 
Brooks,  44  K  Y.  S.  R.  327,  18  N.  Y.  Supp. 
862. 

An  administrator  having  the  right,  where 
the  estate  is  insolvent,  to  disaffirm,  treat 
as  void,  and  resist  all  acts  done,  transfers 
and  agreements  made,  in  fraud  of  the  rights 
of  any  creditor,  may  resist  a  claim  made 
under  a  bill  of  sale,  on  the  ground  that  it 
was  in  fraud  of  creditors.  Bryant  v.  Bry- 
ant, 2  Robt.  612. 

The  administrator,  as  representative  of 
the  creditors,  may  disaffirm  and  treat  as 
void  a  chattel  mortgage  made  in  fraud  of 
the  rights  of  creditors.  Hangen  v.  Hache- 
meister,  114  N.  Y.  666,  5  L.R.A.  137,  11 
Am.  St.  Rep.  691,  21  N.  E.  1046. 
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An  administrator  empowered  by  statute 
to  sell  for  the  payment  of  debts,  lands 
fraudulently  conveyed,  cannot  be  compelled 
by  the  creditors  to  sell  such  lands  where 
they  have  been  transferred  to  an  innocent 
purchaser.  "The  reason  is  that  in  such  case 
the  purchaser  has  gotten  a  valid  title  to 
whatever  interest  the  vendor  had,  and  there 
is  nothing  which  his  personal  representative 
can  selL"  Harrington  v.  Hatton,  129  N. 
C.  146,  39  S.  E.  780. 

Where  the  administrator  is  empowered 
by  statute,  in  case  of  deficiency  of  assets, 
to  sue  to  recover  rights  or  interests  in  real 
estate  conveyed  by  the  deceased  with  intent 
to  defraud  his  creditors,  he  may  recover 
from  the  fraudulent  grantee  the  proceeds  of 
the  sale  of  the  property  to  an  innocent  pur- 
chaser. O'Connor  v.  Boylan,  49  Mich.  209, 
13  N.  W.  619. 

Where  a  statute  provides  that  real  estate 
liable  to  be  sold  for  the  payment  of  debts 
shall  include  all  that  the  deceased  may  have 
conveyed  with  intent  to  defraud  his  credit- 
ors, with  the  proviso  that  lands  so  fraudu- 
lently conveyed  shall  not  be  taken  from 
anyone  who  purchased  them  for  a  valuable 
consideration  in  good  faith,  and  without 
knowledge  of  the  fraud,  an  administrator 
may  maintain  an  action  against  the  fraudu- 
lent grantee  for  the  value  of  lands  which 
have  been  conveyed  to  an  innocent  pur- 
chaser. Doney  v.  Clark,  66  Ohio  St.  294, 
45  N.  E.  316. 

But  an  administrator  may  not  recover 
the  value  of  the  lands  conveyed  from  the 
fraudulent  vendee  in  possession;  his  remedy 
being  to  have  the  property  sold  to  pay  debts. 
Doney  v.  Dunnick,  4  Ohio  G.  D.  380,  reversed 
on  other  grounds  in  8  Ohio  C.  C.  163. 

The  action  which  an  administrator  is  au- 
thorized by  the  statute  to  bring  to  set  aside 
a  fraudulent  conveyance  is  not  maintain- 
able where  the  decedent  died  seised,  the 
deed  in  question  not  having  been  delivered 
until  after  the  g^rantor's  death.  Rosseau  v. 
Bleau,  131  N.  Y.  177,  27  Am.  St.  Rep.  678, 
30  N.  E.  52. 

But  compare  Blackman  v.  Schierman,  21 
Tex.  Civ.  App.  617,  61  S.  W.  886,  which 
holds  that  where  a  deed  made  for  the  pur- 
pose of  defrauding  creditors  has  never  been 
delivered,  the  administrator  may  maintain 
an  action  to  set  it  aside  as  a  cloud  on  the 
title. 

But  even  where  it  is  held  that  an  admin- 
istrator may  sue  to  set  aside  a  conveyance 
made  in  fraud  of  creditors,  he  cannot  sue 
to  set  aside  a  conveyance  not  fraudulent  in 
fact,  but  fraudulent  under  the  insolvent 
law  as  giving  a  preference.  Mead's  Ap- 
peal, 46  Conn.  417. 

A  preference  founded  upon  a  valuable 
consideration,  although  made  with  intent 
to  defeat  other  creditors,  being  valid  at 
common  law,  cannot  be  set  aside  by  the 
debtor's  executor  or  administrator,  in  the 
absence  of  statutory  authority.  Stockwell 
▼.  Shalit,  204  Mass.  270,  90  N.  E.  570. 

In  Thompson  v.  Esty,  69  N.  H.  66,  45 
Atl.  666,  it  is  said  that  while  an  adminis- 
trator as  the  representative  of  the  creditors 
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may  cause  the  intestate's  fraudulent  con- 
Teyance  to  be  set  aside,  his  remedy  in  this 
respect  is  confined  to  cases  where  the  cred' 
itors  defrauded  would  otherwise  suffer 
actual  loss.  If  the  intestate  has  sold  per- 
sonal property  for  a  full  consideration  by 
a  sale  unimpeachable  except  for  his  reten- 
tion of  the  possession,  the  administrator, 
however  insolvent  the  estate  may  be,  can- 
not appropriate  the  property  to  the  pay- 
ment of  the  debts,  but  on  the  contrary  is 
bound  to  deliver  it  to  the  vendee;  for  the 
creditors  of  the  estate  have  been  in  no 
wise  injured  by  the  transaction. 

A  statute  giving  to  the  executor  or  ad- 
ministrator, in  case  of  deficiency  of  assets, 
a  right  to  prosecute  for  the  benefit  of  cred- 
itors an  action  to  set  aside  a  fraudulent 
conveyance  to  the  injury  of  creditors,  should 
not  be  extended  to  a  case  where,  although 
the  object  of  the  transfer  was  to  avoid  trustee 
process,  a  full  consideration  was  paid  to 
the  decedent,  by  means  of  which  his  estate 
was  benefited  to  that  amount;  but  it  is  ap- 
plicable only  in  cases  where  the  fraud  would 
otherwise  be  prejudicial  to  the  assets  of  the 
estate.  Allen  v.  Mower,  17  Vt.  61;  Allen 
V.  White,  17  Vt.  69. 

F.  Application  of  property  recovered. 

It  has  been  held  that  the  proceeds  of  a 
sale  under  a  statute  providing  that  the 
real  estate  to  be  sold  for  payment  of  debts 
includes  all  that  the  decedent  may  have  con- 
veyed with  intent  to  defraud  creditors  are 
applicable  to  the  payment  of  all  creditors 
alike,  though  the  sale  was  void  only  as  to 
creditors  then  existing.  Norton  v.  Norton, 
5  Cush.  524.  In  this  case  the  court  said: 
"It  has  already  been  stated  that  it  is  only 
the  then  existing  creditors  that  could  have 
avoided  this  conveyance,  if  the  grantor  had 
been  still  living.  This  presents  another 
difliculty  in  the  case.  The  then  existing 
debts,  upon  the  decease  of  the  grantor,  were 
allowed  by  the  same  commissioners,  and  paid 
out  of  the  same  common  fund,  as  the  debts 
8ubse<^uently  contracted.  The  pro  rata  dis- 
tribution, if  an  estate  is  insolvent,  is  the 
same  for  each.  It  is  therefore  impracti- 
cable to  carry  out  the  principle  of  subjecting 
the  land  conveyed  by  Gideon  Canfield  to  be 
sold  for  the  payment  of  pre-existing  debts 
exclusively,  unless  we  adopt  the  principle 
of  having  a  division  of  the  assets  into  two 
classes.  This  we  think  is  not  to  be  allowed 
here;  and  we  are  of  opinion  that,  though 
the  ground  of  avoiding  this  conveyance  is 
that  the  land  was  liable  to  be  taken  to 
satisfy  existing  creditors  only,  yet  when 
the  conveyance  is  avoided,  the  proceeds  of 
the  sale  will  be  assets  generally,  and  other 
creditors  will  receive  the  benefit  thereof 
incidentally." 

Where  a  statute  makes  it  the  right  and 
the  duty  of  an  administrator  to  bring  an 
action  to  set  aside  property  fraudulently 
conveyed  where  there  is  a  deficiency  of 
assets,  it,  by  necessary  inference,  contem- 
plates tiiat  a  fraudulent  conveyance  shall 
be  set  aside  so  far  as  to  provide  for  the 
50  LJtA.(N.S.) 


expense  of  the  litigation,  including  at- 
torneys' fees,  necessary  to  set  it  aside,  al- 
though such  expenses  and  fees  cannot  bn 
considered  in  determining  whether  there 
was  a  deficiency  of  assets  at  the  time  when 
the  suit  was  brought.  Lynch  v.  Murray, 
86  Vt.  1,  83  Atl.  746. 

In  Abbott  V.  Tenney,  18  N.  H.  109,  in 
holding  that  the  amount  recovered  might 
be  applied  to  the  pavment  of  expenses  of 
administration  as  well  as  to  the  claims  of 
creditors,  the  court  said:  "Here  another 
question  arises,  to  wit,  what  is  the  plaintiff 
entitled  to  recover?  The  whole  amount  of 
the  note  may  not  be  wanted  for  the  purposes 
of  the  administration.  It  probably  will 
not.  If  not,  then,  the  gift  being  good 
against  the  heirs,  the  defendant  seems  to  be 
entitled  to  the  balance  upon  the  final  settle- 
ment of  the  estate.  This  question  involves 
another,  and  that  is,  whether  the  adminis- 
trator, being  entitled  to  recover  in  virtue  of 
the  rights  of  the  creditors,  may  apply  any 
portion  of  the  amount  recovered  to  the  ex- 
penses of  the  administration,  if  not  other- 
wise provided  for,  or  whether  he  is  entitled 
to  so  much  only  as  will  pay  'the  debts  7  We 
have  come  to  the  conclusion  that  he  is 
legally  entitled  to  recover  the  whole  amount 
of  the  note,  because  the  gift  was  an  entire 
gift  of  the  whole  note,  and  the  gift  being 
void  as  against  the  administrator,  it  is  en- 
tirely void  as  against  him.  The  entire  gift 
being  void  as  against  the  administrator,  the 
defendant  cannot  set  up  a  right  to  retain 
any  portion  of  it,  whatever  rights  he  may 
establish  hereafter  to  any  balance  that 
may.  remain  on  the  settlement  of  the  estate. 
The  amount  recovered  will  be  in  his  hands 
as  administrator,  to  be  disposed  of  in  due 
course  of  administration;  and  he  may  apply 
so  much  as  may  be  necessary  to  the  expenses 
of  the  administration;  for,  on  the  ordinary 
rule,  whatever  is  in  the  hands  of  the  admin- 
istrator is  in  the  first  instance  to  be  applied 
to  such  expenses,  and  the  creditors,  if 
there  is  not  enough  left  to  pay  them  in 
full,  are  entitled  only  to  a  dividend.  Sup- 
posing the  amount  of  the  note  to  be  more 
than  sufficient  to  pay  the  creditors,  there 
is  no  right  on  the  part  of  the  defendant 
which  requires  the  application  of  the  pro- 
ceeds of  the  recovery  to  the  payment  of 
the  debts  in  full,  and  the  payment  of  the 
balance  to  him,  leaving  the  expenses  of  the 
administration  (a  material  part  of  which 
have  doubtless  been  incurred  m  the  prosecu- 
tion of  this  suit)  unpaid,  and  with  no 
means  for  their  payment.  And  as  the  gift 
is  entirely  void  as  to  the  creditors,  there 
is  nothing  that  calls  upon  us  to  separate 
from  the  note  an  amount  sufficient  to  cover 
the  debts,  and  then  to  hold  that  so  much 
of  the  fund  thus  recovered  as  may  be 
necessary  to  pay  the  expenses  of  the  ad- 
ministration is  applicable  to  that  purpose, 
and  that  the  remainder  is  to  be  divided 
among  the  creditors.  The  injustice  of 
either  of  these  courses  serves  to  show,  the 
gift  being  void  as  to  the  creditors,  and  the 
recovery  being  had  in  due  course  of  ad- 
ministration because  it  is  so  void,  that  it 
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is  void  also  as  against  the  expenses  of  the 
administration,  so  far  as  they  may  require 
an  appropriation  of  what  is  recover^  to 
their  satisfaction;  and  that  this  is  but 
reasonable  and  just  is  shown  from  the  fact 
before  stated,  that,  but  for  the  void  gift, 
the  whole  note  would  have  been  in  the 
hands  of  the  administrator,  to  be  applied 
in  the  ordinary  course  of  administration. 
In  other  words,  the  money  comes  into  the 
hands  of  the  plaintiff  as  administrator,  and 
is  thus,  in  the  first  instance,  subject  to  the 
expenses  of  the  administration." 

So,  also,  in  McLean  v.  Weeks,  61  Me. 
277,  it  is  held  that  the  necessary  expenses 
of  administration  may  be  paid  out  of  the 
proceeds  of  the  sale. 

The  surplus  remaining  from  the  proceeds 
of  sale  of  real  estate  fraudulently  trans- 
ferred belongs  to  the  fraudulent  grantee. 
Burtch  V.  Elliott,  3  Ind.  99;  Bottorff  ▼. 
Covert,  90  Ind.  608;  Willis  v.  Thompson, 
93  Ind.  62;  Mallow  v.  Walker,  116  Iowa, 
238,  91  Am.  St.  Rep.  168,  88  N.  W.  462; 
Norton  v.  Norton,  6  Cush.  624;  Allen  v. 
Ashley  School  Fund,  102  Mass.  262. 

And  any  excess  of  personal  property 
given  away  or  assigned  in  fraud  of  creditors, 
not  needed  for  the  payment  of  debts  and  ex- 
penses, is  to  be  returned  to  the  donees. 
Freeman  y.  Burnham,  36  Conn.  469;  Mc- 
Lean V.  Weeks,  61  Me.  277 ;  Abbott  v.  Ten- 
ney,  18  N.  H.  109;  Lore  v.  Dierkes,  16  Abb. 
N.  C.  47. 

A  gift  oauaa  mortia,  while  recoverable  by 
the  lulministrator  in  his  capacity  of  trustee 
for  creditors,  is  not  part  of  the  estate  for 
purposes  of  distribution.  Chase  v.  Red- 
ding, 13  Gray,  418. 

"Die  sum  recovered  under  the  Ohio  statute 
which  provides  that  the  amount  of  any 
premiums  for  life  insurance  for  the  bene- 
fit of  the  insured's  widow  or  children,  paid 
in  fraud  of  creditors,  with  interest  thereon, 
shall  inure  to  their  benefit  from  the  proceeds 
of  the  policy,  passes  to  the  personal  repre- 
sentatives, to  be  distributed  in  the  orderly 
administration  of  the  estate.  Mutual  L. 
Ins.  Co.  V.  Farmers'  &  M.  Nat.  Bank,  173 
Fed.  390. 

— ^where  transfer  has  been  set  aside  at  suit 

of  creditor. 

Where  a  fraudulent  conveyance  has  been 
net  aside  upon  the  suit  of  a  creditor  begun 
in  the  lifetime  of  the  decedent,  the  prop- 
erty does  not  become  a  part  of  the  succes- 
sion. Schultz's  Succession,  39  La.  Ann.  606, 
2  So.  47. 

In  United  States  Bank  v.  Burke,  4 
Blackf.  141,  it  is  held  that  where  a  creditor 
has  had  a  fraudulent  conveyance  set  aside, 
and  the  administrator  has  been  appointed 
by  decree  of  the  circuit  court,  a  commis- 
sioner to  sell,  money  arising  from  the  sale 
is  not  assets  in  the  hands  of  the  adminis- 
trator and  subject  to  the  decree  of  the  pro- 
bate court.  Tliis  case  is  said  in  Butler  v. 
Jaffray,  12  Ind.  604,  to  have  been  virtually 
overruled  by  the  case  of  Barton  v.  Bryant, 
2  Ind.  189,  followed  in  McNaughton  ▼. 
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Lamb,  2  Ind.  642;  but  an  examination  of 
these  cases  shows  that  they  decide  only 
that  the  creditor  who  procures  the  fraudu- 
lent conveyance  to  be  set  aside  is  not  en- 
titled to  have  his  debt  paid  therefrom  in 
preference  to  those  of  other  creditors,  but 
that  the  property  is  to  be  ratably  appor- 
tioned among  them.  It  does  not  follow 
from  this,  however,  that  it  becomes  assets 
of  the  estate  out  of  which  funeral  expenses, 
expenses  of  administration,  etc.,  may  be 
paid. 

Although  an  administrator,  as  to  the 
acts  of  his  intestate,  stands  in  his  shoes, 
and  cannot  assail  his  deed  for  fraud,  even 
though  it  be  to  recover  assets  to  pay  cred- 
itors of  the  estate,  yet  when  such  a  deed 
is  set  aside  at  their  suit,  the  administrator 
may  treat  the  property  thus  uncpvered  as 
assets  of  the  estate.  St.  Francis  Mill  Co. 
V.  Sugg,  169  Mo.  130,  69  S.  W.  369. 

Where  a  deed  has  been  set  aside  at  the 
suit  of  a  creditor  as  fraudulent,  the  prop- 
erty cannot  be  treated  as  assets  of  the 
estate.  Byrd  v.  Hall,  117  C.  C.  A.  568. 
196  Fed.  762,  disapproving  a  dictum  to 
the  contrary  in  St.  Francis  Mill  Co.  v.  Sugg, 
supra.  E.  S.  O. 
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STATE  OF  WASHINGTON  EX  REL. 
BENJAMIN  R.  FISH 

V. 

I.  M.  HOWELL,  Secretary  of  State. 
(59  Wash.  492,  110  Pac.  386.) 

Office  —  appointee  to  vacancy  —  term. 

One  appointed  to  an  office  vacated  by 
resignation  holds  during  the  unexpired 
term,  and  not  merely  to  the  next  general 
election,  under  constitutional  provisions 
that  the  incumbent  shall  hold  for  a  certain 
number  of  years  and  until  his  successor  is 
elected    and    qualified,    and    that    when    a 

Note,  —  Term  of  office  of  one  appointed 
or  elected  to  fill  vacancy, 

I.  Introduction,   337. 
II.  Where    law    fixes   duration    of    term 
only,   338. 

III.  Where   law   fixes   duration   nnd   also 

beginning  or  end  of  term.  343. 

IV.  Where  law  provides  for   rotation   of 

ofiScers,  346. 
v.  Appointments  to  elective  offices,  347. 
VI.  Ad  interim  appointments,  361. 
VII.  Where    special     act    conflicts     with 

general  act,  362. 
VIII.  Vacancies    in   office   to   be    filled   by 
governor  by  and  with  the  consent 
of  the  senate,  362. 
IX.  Alteration  of  constitutional  term  by 

statute,  364. 
X.  Term    not    affected    by    commission 

issued  b}'  appointing  power,  356. 
XI.  Miscellaneous  decisions,  357. 
XII.  Summary,  368. 
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Tacancj  occurs  the  governor  shall  fill  It 
by  appointment,  which  shall  expire  when 
a  successor  shall  have  been  elected  and 
qualified, — especially  where  the  Constitu- 
tion fixes  the  times  for  holding  the  elec- 
tions to  such  office. 

(August  5,  1910.) 

PETITION  for  a  writ  of  mandamus  to 
compel  I.  M.  Howell,  secretary  of  state, 
to  receive  and  file  relator's  declaration  of 
candidacy  for  the  office  of  secretary  of  state, 
and  to  place  his  name  upon  the  official  pri- 
mary election  ballot.  Denied. 
The  facts  are  stated  in  the  opinion. 


Messrs.  G.  G.  Israel  and  Frank  C. 
Owlngs,  for  relator: 

The  use  of  the  words,  ''which  shall  expire 
when  a  successor  shall  have  been  elected 
and  qualified,"  is  equivalent  to  saying  that 
the  successor  should  be  elected  at  the  next 
election. 

State  ex  rel.  Welsh  ▼.  Mechem,  31  Kan. 
435,  2  Pac.  816;  Hagerty  v.  Arnold,  13  Kan. 
367;  Rice  v.  Stevens,  25  Kan.  302;  State  ex 
rel.  Whitney  v.  Johns,  3  Or.  533. 

The  appointing  power  of  the  governor  is 
restricted  within  the  narrowest  limits. 

People  ex  rel.  Aylett  v.  Langdon,  8  Cal. 
16;  People  ex  rel.  Ryder  v.  Mizner,  7  Cal. 


J.  Introd'uction. 

This  note  is  confined  strictly  to  the  subject 
expressed  bv  the  title,  and  cases  which  deal 
only  with  the  right  to  make  an  appointment 
or  nold  an  election  are  not  within  its  scope, 
although  such  appointment  or  election 
might  terminate  the  term  of  office  of  one 
appointed  to  fill  a  vacancy  and  the  latter 
question  is  incidentally  decided.  Some 
cases  of  this  character  have  been  included, 
but  no  attempt  has  been  made  to  gather 
all  the  cases. 

And  the  cases  merely  determining  that 
the  person  bringing  the  action  has  no  title 
to  the  office,  or  has  no  right  to  maintain 
the  action,  have  not  been  included,  although 
such  cases  may  also  incidentally  hold  that 
the  incumbent  has  the  right  to  continue  in 
the  office  under  the  provision  that  he  shall 
hold  his  office  until  his  successor  is  elected 
and  qualified. 

And  this  note  is  not  concerned  with  cases 
which  merely  pass  upon  the  question 
whether  or  not  a  vacancy  exists,  nor  with 
the  general  power  of  the  executive  to  fiU 
vacancies. 

The  three  notes  cited  below  are  closely 
allied  to  the  present  note,  and  should  be 
read  in  connection  herewith.  As  to  effect 
of  death  of  person  elected  before  taking 
office,  or  of  his  failure  to  qualify,  see  note 
to  Com.  ex  rel.  Todd  v.  Sheatz,  post,  374.  As 
to  meaning  of  "next  general  election"  or 
similar  phrase  in  statute  fixing  term  of  one 
elected  or  appointed  to  fill  a  vacancy,  see 
note  to  Wendorff  v.  Dill,  post,  359.  As  to 
purpose  and  effect  of  provision  that  incum- 
bent shall  hold  office  until  his  successor  is 
elected  and  qualified,  see  note  to  Re  Ad- 
visory Opinion,  post,  365. , 

The  cases  involving  the  length  of  term 
of  one  appointed  to  nil  a  vacancy  are  very 
numerous,  and  it  is  frequently  hard  to 
reconcile  the  decisions,  since  the  ultimate 
decision  in  the  case  may  be  affected  by 
some  statute  which  is  peculiar  in  its  word- 
ing, and  not  of  general  application.  Cases 
which  are  wholly  controlled  by  statutes  of 
this  character  are  included  in  the  next  sub- 
division of  this  note. 

It  may  be  said  generally  that  the  cases 
involving  election  or  appointment  to  fill  a 
vacancy  other  than  merely  temporary  ap- 
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pointments  can  be  divided  into  three  gen- 
eral  classes  as  dependent  upon  the  statutes 
involved:  First,  where  the  statute  merely 
fixes  the  duration  of  the  office,  in  which, 
case  an  appointment  or  election  is  generally 
held  to  be  for  the  full  term  prescribed; 
second,  where  the  statute  not  only  fixes  the 
duration  of  the  term,  but  also  the  beginning 
and  end  thereof,  in  which  case  the  appoint- 
ment is  for  the  unexpired  term;  third, 
where  the  vacancy  is  in  a  board  of  officers 
and  the  statute  provides  that  only  a  por- 
tion of  the  membership  thereof  shall  go  out 
of  office  at  one  time,  in  which  case  the  ap- 
pointment or  election  is  for  the  unexpired 
term. 

In  the  case  of  an  appointment  to'  fill  a 
vacancy  in  an  elective  office,  the  courts  very 
generally  hold  that  the  appointment  is  to 
continue  only  until  a  successor  can  be 
elected.  These  groups  of  cases  are  treated 
in  the  successive  sut>divisions  of  this  note, 
and  some  other  questions  which  affect  the 
subject  are  gathered  in  the  later  subdivi- 
sions. 

A  few  cases  of  general  application  may 
be  here  noted. 

Section  7  of  the  act  of  May  13,  1852, 
r-rovitiing  that  "every  person  elected  to 
lii:  any  office  in  whirh  a  vacancy  has  oc- 
curr2d  shall  hold  such  office  for  the  unex- 
pired term  thereof,"  applies  to  offices  cre- 
ated after  the  act  became  a  law.  Baker 
v.  Kirk,  33  Ind.  617;  State  ex  rel.  Hench 
V.  Chapin,  110  Ind.  272,  11  N.  E.  317. 

So,  the  section  applies  to  a  person  ap- 
pointed by  the  common  council  of  a  city 
to  fill  a  vacancy  in  the  office  of  city  treas- 
urer. Carson  v.  State,  145  Ind.  348,  44 
N.  E.  360. 

An  appointment  to  the  office  of  justice  of 
the  supreme  court,  to  fill  a  vacancy  which 
occurred  one  day  before  the  general  elec- 
tion at  which  a  successor  to  the  incum* 
bent  was  to  have  been  regularly  elected, 
is  for  the  unexpired  term  only,  as  the 
provision  for  filling  vacancies  which  re- 
quires the  same  to  be  filled  for  a  full 
term  at  the  next  general  election  happen- 
ing "not  less  than  three  months  after 
such  vacancy  occurs"  refers  to  vacancies 
other  than  those  caused  by  the  expira- 
tion of  a  term.  People  ex  rel.  Jackson 
V.  Potter,  47  N.  Y.  375. 
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519;  People  ex  rel.  Baird  v.  Tilton,  37  Cal. 
621;  People  ex  rel.  Melony  v.  Whitman,  10 
Cal.  46;  State  ex  rel.  Weeks  v.  Gamble,  13 
Fla.  9;  Henshaw  v.  Foster,  9  Pick.  317. 

Messrs.  W.  P.  Bell,  Attorney  General, 
and  W.  V.  Tanner,  for  respondent: 

Since  no  statutory  provision  is  made  for 
the  election  of  respondent's  successor  at  the 
biennial  election  to  be  held  in  November,  he 
continues  to  hold  until  the  election  of  his 
successor  at  the  regular  election  to  be  held 
in  1912. 

People  ex  rel.  Lynch  ▼.  Budd,  114  Cal.  168, 
34  L.R.A.  46,  46  Pac.  1060;  People  ex  rel. 
Murphy  v.  Col,  132  Cal.  334,  64  Pac.  477; 
Kenfield  v.  Irwin,  62  Cal.  164;  People  ex  rel. 
Love  V.  Mathewson,  47  Cal.  442;  Ward  v. 
Qark,  36  Kan.  316,  10  Pac.  827;  Matthews 


V.  Shawnee  County,  34  Kan.  606,  9  Pac.  766; 
State  ex  rel.  Crawford  v.  Robinson,  1  Kan. 
17;  State  ex  rel.  Livesay  y.  Smith,  36  Mont. 
623,  90  Pac.  760,  10  Ann.  Cas.  1138;  State 
ex  rel.  McGee  v.  Gardner,  3  S.  D.  663,  64  N. 
W.  606;  State  ex  rel.  Holmes  v.  Finnerud,  7 
S.  D.  237,  64  N.  W.  121;  Sawyer  v.  Haydon, 

1  Nev.  76;  State  ex  rel.  Daggett  t.  Collins, 

2  NeT.  361;  Wainwright  v.  Fore,  22  Okla. 
387,  97  Pac.  831 ;  State  ex  rel.  Atty.  Gen.  v. 
Philips,  30  Fla.  679,  11  So.  922;  Mechem, 
Pub.  Oflf.  §  17. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

On  the  4th  day  of  May,  1909,  Sam  H. 
Nichols,  who  had  been  regularly  elected  to 
the  office  of  secretary  of  state  at  the  general 


So,  in  Clark  v.  State,  —  Ala.  — ,  69 
So.  269,  it  was  held  that  the  provision 
of  the  Code  for  appointments  by  .the  gov- 
ernor to  fill  unexpired  terms  did  not  apply 
to  vacancies  in  the  office  ensuing  upon 
the   expiration   of   a   complete   term. 

And  where  it  is  provided  that  an  officer 
shall  be  elected  by  the  legislature,  and 
shall  hold  his  office  "for  two  years"  and 
until  his  successor  is  elected  and  qualified, 
and  there  are  no  fixed  periods  whereby  a 
term  of  office  as  apart  from  the  officer 
begins  and  leaves  off,  a  provision  that  any 
vacancy  that  may  occur  in  the  office  shall 
be  filled  for  the  unexpired  term  by  appoint- 
ment by  the  governor  applies  to  the  un- 
expired term  of  the  officer,  and  where  the 
office  becomes  vacant  by  the  expiratton  of 
a  full  term,  the  general  law  for  filling 
vacancies  by  appointment  of  the  governor 
until  the  next  election  by  the  people  or 
the  legislature  applies.  People  ex  rel. 
Aylett   V.  Langdon,   8   Cal.   1. 

So,  too,  in  State  ex  rel.  Babcock  y. 
Black,  22  Minn.  336,  it  was  held  that  a 
provision  that  in  case  of  vacancy  a  suc- 
cessor to  the  appointee  thereto  should  be 
elected  at  the  first  annual  election  oc- 
curring more  than  thirty  days  after  the 
vacancy  does  not  apply  to  elections  which 
come  in  the  ordinary  course,  and  which 
would  have  been  held  had  there  been  no 
vacancy. 

In  State  ex  rel.  Bashford  v.  Frear,  138 
Wis.  536,  120  N.  W.  216,  6  Ann.  Cas. 
1019,  it  was  held  that  a  provision  of  the 
Constitution  which  forbade  the  increase 
or  decrease  of  the  salary  incident  to  an 
office  during  a  term  thereof  referred  to 
the  incumbency  of  the  office  by  the  per- 
son, and  not  to  the  office  itself,  so  that 
such  inhibition  did  not  apply  to  a  person 
appointed  to  the  office  to  fill  a  vacancy,  al- 
though it  may  have  applied  to  his  prede- 
cessor, as  the  act  was  passed  during  his 
predecessor's    incumbency. 

Electors  of  President  and  Vice  President 
are  state  officers,  although  not  named  in 
the  state  Constitution,  within  the  mean- 
ing of  Const.  §  152,  providing  for  filling 
vacancies  in  office  which  occur  before  an 
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annual  election  at  which  state  officers  are 
to  be  elected.  Todd  ▼.  Johnson,  99  Ky. 
648,  33   L.RA.  399,  36  So.  987. 

In  State  ex  rel.  Hadley  v.  Herring,  208 
Mo.  708,  106  S.  W.  984,  it  was  held  that 
where  an  officer  has  been  elected  to  a 
term  of  office  which  had  a  definite  and 
certain  date  of  commencement,  he  is  not 
entitled  to  the  office  before  that  date, 
notwithstanding  it  has  been  temporarily 
filled  by  an  appointment  by  the  governor. 

A  newly  created  office  which  is  not 
filled  by  the  legislative  act  creating  the 
same,  and  for  which  no  provision  is  made 
by  the  act  for  filling  same,  becomes  vacant 
on  the  instant  of  its  creation,  and  the  gover- 
nor has  the  power  to  fill  the  vacancy  by  ap- 
pointment until  the  next  general  election. 
Knight  V.  Trigg,  16  Idaho,  266,  100  Pac 
1060. 

The  provision  of  the  Constitution  that 
vacancies  for  which  no  other  provision  has 
been  made  shall  be  filled  by  the  governor 
"by  granting  a  commission  which  shall 
expire  at  the  next  election"  applies  only 
to  elective  offices,  and  does  not  apply  in 
the  case  of  an  office  the  title  or  tenure 
of  which  does  not  depend  upon  the  result 
of  an  election.  Re  Executive  Communica- 
tion,  14  Fla.  277. 

So,  a  statute  providing  a  term  of  four 
years  for  judges  "elected  or  to  be  elected" 
does  not  apply  to  one  who  has  been  ap- 
pointed to  fill  a  vacancy  to  serve  until 
"the  next  general  election,"  so  as  to  extend 
his  term  of  office  to  four  years.  Fox  v. 
Baker,  Wilson,  Super.  Ct.   (Ind.)   327. 

In  some  cases  there  are  express  provi- 
sions that  a  person  elected  to  fill  a  vacancy 
shall  serve  for  the  unexpired  term.  Baker 
V.  Kirk,  33  Ind.  617;  State  ex  rel.  Hench 
V.  Chapin,  110  Ind.  272,  11  N.  E.  317;  Car- 
son y.  State,  146  Ind.  348,  44  N.  E.  360; 
Nicks  V.  Curl,  38  Tex.  Civ.  App.  445,  86 
S.  W.  368. 

II,  Where  law  fixes  duration  of  term 

only. 

Where    only    the    length    of   the    term   is 
ixed  by  the  Constitution  or  statutes,  and 
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election  held  on  the  7th  day  of  November, 
1908,  tendered  his  resignation,  and  there- 
after, on  the  10th  dleij  of  May,  1909,  the  re- 
spondent, L  M.  Howell,  was  appointed  by 
the  governor  to  the  office  of  secretary  of 
state.  On  May  15,  1909,  he  regularly  and 
duly  qualified,  and  has  ever  since  been,  and 
is  now,  discharging  the  duties  of  ^hat  of- 
fice. On  the  19th  day  of  July,  1910,  the  re- 
lator, Benjamin  R.  Fish,  tendered  a  declara- 
tion of  his  candidacy  for  the  office  of  sec- 
retary of  state,  under  the  provisions  of  the 
direct  primary  law,  contending  and  claiming 
that  the  vacancy  so  occurring  in  the  office  of 
secretary  of  state,  and  filled  by  appoint- 
ment as  aforesaid,  was  limited  to  the  next 
general  election,  at  which  time  the  office 
should  be  filled  by  a  vote  of  the  people.    His 


tender  being  refused,  this  proceeding  was 
brought  so  that  the  question  might  be  set- 
tled by  the  judgment  of  this  court. 

It  will  be  evident  that  the  only  question 
for  our  determination  is  whether,  under  the 
Constitution  and  laws  of  this  state,  an  elec- 
tion for  the  office  of  secretary  of  state  is 
to  be  held  at  the  on-coming  general  election. 
Section  1,  art.  3,  of  the  Constitution,  relates 
to  the  date  and  place  of  voting,  and  in  no 
way  fixes  the  term  of  the  officers  mentioned 
therein.  It  is  as  follows:  "The  executive 
department  shall  consist  of  a  governor,  lieu- 
tenant governor,  secretary  of  state,  treasur- 
er, auditor,  attorney  general,  superintendent 
of  public  instruction,  and  a  commissioner  of 
public  lands,  who  shall  be  severally  chosen 
by  the  qualified  electors  of  the  state  at  the 


neither  the  commencement  nor  termina- 
tion is  prescribed,  and  there  is  nothing 
establishing  a  term  of  office  to  exist  be- 
tween fixed  dates  only,  nor  any  reference 
to  an  unexpired  term,  or  to  a  vacancy  in 
the  office  as  distinct  from  the  office  itself, 
one  regularly  elected  or  appointed  thereto 
holds  his  office  for  the  full  term,  and  no 
part  of  a  previous  term  during  which  an- 
other held  the  office,  but  who  has  vacated 
it,  enters  into  the  computation  of  the 
term  for  which  the  appointee  holds.  These 
cases  take  the  view  that  under  such  pro- 
visions the  vacancy  is  in  the  office,  and 
not  in  the  term  of  the  officer;  or  to  state 
the  same  proposition  in  another  form,  the 
term  of  the  office  never  runs  apart  from 
the  officer. 

aark  V.  State,  —  Ala.  — ,  69  So.  259; 
People  ex  rel.  Aylett  v.  Langdon,  8  Cal. 
1;  People  ex  rel.  Atty.  Gen.  v.  Burbank, 
12  Cal.  378;  Re  Advisory  Opinion,  16  Fla. 
841;  The  Governor  v.  Nelson,  6  Ind.  496; 
State  ex  rel.  Little  v.  Wentworth,  56  Kan. 
298,  40  Pac.  648;  Opinion  of  Justices,  61 
Me.  601;  Marshall  v.  Harwood,  6  Md.  423; 
Sansburv  v.  Middleton,  11  Md.  296;  Crow- 
ell  V.  Lambert,  9  Minn.  283,  Gil.  267; 
Hughes  V.  Buckingham,  5  Smedes  &  M. 
632;  McAffee  v.  Russell,  29  Miss.  84;  State 
ex  rel.  Hadley  v.  Corcoran,  206  Mo.  1, 
103  S.  W.  1044,  12  Ann.  Cas.  665;  People 
ex  rel.  Bunn  v.  Coutant,  11  Wend.  132,  af- 
firmed on  error  in  11  Wend.  611;  People  ex 
rel.  Gallup  v.  Green,  2  Wend.  266;  People 
ex  rel.  Weller  v.  Townsend,  102  N.  Y. 
430,  7  N.  E.  360;  People  ex  rel.  Clarke  v. 
Breen,  21  Jones  &  S.  167,  affirmed  in  103 
N.  T.  645;  Boyton  v.  Heart,  158  N.  C. 
488,  74  S.  E.  470,  Ann.  Cas.  1913D,  616; 
State  ex  rel.  Atty.  Gen.  ▼.  Neibling,  6 
Ohio  St.  40;  Harte  v.  Bode,  7  Ohio  S.  & 
C.  P.  Dec.  74;  State  ez  rel.  Whitney  ▼. 
Johns,  3  Or.  533;  State  ex  rel.  Shaw  ▼. 
Ware,  13  Or.  380,  10  Pac.  885;  State  v. 
McClintock,  1  M'Cord,  L.  245;  Wright  y. 
Charles,  4  S.  C.  178;  Whipper  v.  Reed, 
9  S.  C.  5;  Smith  v.  McConnell,  44  S.  0. 
491,  22  S.  E.  721;  Re  Supreme  Court  Va- 
cancv,  4  S.  D.  632,  67  N.  W.  496;  Powers  I 
v.  flfurst,  2  Humph.  24;  Keys  v.  Masoq,  3 
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Sneed,  6;  Bradley  v.  McCrabb,  Dallman 
Dec.  (Tex.)  504;  Roman  v.  Moody,  Dallman 
Dec.  (Tex.)  612;  Shelby  v.  Johnson,  Dall- 
man Dec.  (Tex.)  697;  Banton  v.  Wilson,  4 
Tex.  400;  State  v.  Elliott,  13  Utah,  471, 
46  Pac.  346;  Smith  v.  Cosgrove,  71  Vt. 
196,  44  Atl.  73;  Ex  parte  Meredith,  33 
Gratt.  119,  36  Am.  Rep.  771;  Atty.  Gen. 
ex  rel.  Schantz  v.  Brunst,  3  Wis.  789.  See 
also  People  ex  rel.  Brodie  ▼.  Weller,  11 
Cal.  77. 

In  this  group  of  cases  the  elective  or 
appointive  power  is  the  same  as  that 
which  ordinarily  fills  the  office  at  the  close 
of  a  regular  term,  whether  such  power  is 
the  people,  some  legislative  or  administra- 
tive ^body,  or  the  executive;  and  it  is  also 
to  be  noted  that  the  provisions  of  the  Con- 
stitution or  statutes  which  govern  the 
case  may  also  provide  for  filling  the  va- 
cancy temporarily,  from  the  time  it  occurs 
until  such  primary  elective  or  appointive 
power  can  act.  But  this  latter  provision 
presents  another  question,  which  is  dis- 
cussed in  a  later  subdivision  of  this  note. 
A  good  example  of  a  case  of  this  character 
is  State  ex  rel.  Whitney  v.  Johns,  3  Or. 
533,  in  which  it  was  held  that  a  person 
appointed  to  fill  a  vacancy  in  an  elective 
office  would  hold  such  office  only  until  it 
could  be  filled  by  an  election,  which  elec- 
tion was  to  be  held  at  the  earliest  date  at 
which  an  election  to  fill  such  office  could 
be  held,  but  that  the  person  elected  at 
such  election  would  hold  his  office  for  the 
full  term,  since  the  statute  did  no  more 
than  provide  for  the  length  of  term  of 
one   elected  to  the  office. 

''On  common-law  principles,  even  when 
the  term  of  an  officer  has  bNeen  fixed  by 
Constitution  or  statute,  whenever  a  vacancy 
happens,  even  by  death,  resignation,  or 
removal,  the  term  does  not  survive,  but. 
reverts,  in  this  country,  to  the  people  to 
be  filled  again  by  appointment  or  election 
for  the  full  term  prescribed  by  law,  un- 
less, by  express  provision  or  clearly  im- 
plied intention  in  the  law  itself,  the  suc- 
ceeding officer  is  limited  to  the  unexpired 
portion  of  his  predecessor's  term."  Clark 
v.    State,    —    Ala,    — ,    5^    So.    269.     So, 
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time  and  place  of  voting  as  for  the  mem- 
bers of  the  legislature."  Section  3,  art.  3, 
of  the  Constitution,  provides:  "The  lieu- 
tenant governor,  secretary  of  state,  .  .  . 
shall  hold  their  offices  for  four  years  re- 
spectively and  until  their  successors  are 
elected  and  qualified."  Section  13  of  the 
same  article  provides:  ''When,  during  a  re- 
cess of  the  legislature,  a  vacancy  shall  hap- 
pen in  any  office,  the  appointment  to  which 
is  vested  in  the  legislature,  or  when  at  any 
time  a  vacancy  shall  have  occurred  in  any 
other  state  office,  for  the  filling  of  which  va- 
cancy no  provision  is  made  elsewhere  in  this 
Constitution,  the  governor  shall  fill  such  va- 
cancy by  appointment,  which  shall  expire 
when  a  successor  shall  have  been  elected  and 
qualified." 


The  respondent  was  appointed  and  holds 
his  office  under  the  terms  and  provisions  of 
this  section.  The  only  other  section  of  our 
Constitution  pertinent  to  the  question  un- 
der consideration  ia  §  8  of  article  6:  "The 
first  election  of  county  and  district  officers 
not  otherwise  provided  for  in  thia  Consti- 
tution shall  be  on  the  Tuesday  next  after 
the  first  Monday  in  November,  1890,  and 
thereafter  all  elections  for  such  officers  shall 
be  held  biennially  on  the  Tuesday  next 
succeeding  the  first  Monday  in  November. 
The  first  election  of  all  state  officers  not 
otherwise  provided  for  in  this  Constitution, 
after  the  election  held  for  the  adoption  of 
this  Constitution,  shall  be  on  the  Tuesday 
next  after  the  first  Monday  in  November, 
1892,  and  the  elections  for  such  state  of- 


where  the  only  provision  regarding  the 
term  of  office  is  that  it  shall  be  for  four 
years,  the  term  of  office  of  a  brigadier 
general  of  militia  is  for  the  full  four  years, 
although  he  was  appointed  long  after  the 
expiration  of  the  term  of  the  person  pre- 
ceding him. 

The  distinction  between  a  vacancy  in 
the  office  and  a  vacancy  in  the  term  is  thus 
expressed  in  State  ex  rel.  Shaw  v.  Ware, 
13  Or.  380,  10  Pac.  885:  "When  a  va- 
cancy happens  by  death,  resignation,  or 
removal,  the  term  is  gone,  and  the  office 
reverts,  as  at  common  law,  not  to  the 
King,  but  to  the  people,  to  be  again  filled 
upon  like  conditions  for  the  full  term 
prescribed,  unless,  by  express  provision  or 
manifest  intent,  the  Constitution  has  lim- 
ited or  restricted  the  term  of  the  new  in- 
cumbent. Whether,  therefore,  the  vacancy 
is  in  the  office  as  at  common  law,  and  re- 
verts to  the  people  to  fill  for  the  full  term 
prescrit>ed,  or,  so  to  speak,  the  vacancy  is 
in  the  term,  and  limited  to  filling  for  the 
unexpired  portion  thereof,  is  made  to  de- 
pend upon  the  intent  of  the  framers  as 
expressed  in  the  Constitution.  But  when 
the  Constitution  fixes  a  definite  term  of 
office,  as  for  six  years,  without  any  limi- 
tation or  reference  whatever  to  unexpired 
terms,  there,  when  a  vacancy  occurs,  the 
common -law  acceptation,  meaning  vacancy 
in  office,  must  be  received  and  applied  in 
the  construction,  and  when  filled,  the  in- 
cumbent ia  vested  with  a  full  term  of  six 
years." 

In  People  ex  reL  Aylett  ▼.  Langdon,  8 
CaL  1,  Burnett,  J.,  in  a  concurring  opin- 
ion, said  that  there  were  three  classes  of 
officers  created  by  the  Constitution  and 
statutes  of  the  state:  First,  when  the 
office  is  held  at  the  pleasure  of  the  ap- 
pointing power;  second,  when  the  term 
commences  upon  a  day  certain  and  runs  for 
a  definite  period;  third,  when  the  duration 
of  the  office  is  designated,  but  the  com- 
mencement of  the  term  is  dependent  upon 
an  event  that  may  or  may  not  happen 
upon  a  particular  day.  "In  all  cases  where 
it  was  intended  that  the  term  of  the  office 
should  rim  independent  of  the  incumbent, 
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.  .  .  a  day  certain  has  been  designated 
when  the  term  should  commence,  and  this, 
taken  in  connection  with  the  prescribed 
duration  of  the  term,  determines  the  pe- 
riod of  its  termination." 

And  in  People  ex  rel.  Atty.  Gen.  v. 
Burbank,  12  Cal.  378,  it  was  held  that 
where  the  Constitution  provided  that  judges 
should  hold  their  offices  for  terms  of  aix 
years,  and  that  the  duration  of  the  offices 
fixed  by  the  Constitution  should  not  be 
altered  by  the  legislature,  one  appointed 
to  fill  a  vacancy  in  the  office  of  district 
judge  would  hold  such  office  for  the  full 
term  of  six  years.  The  court  said:  "When 
the  Constitution  says  the  judge  shall  hold 
his  office  for  six  years,  it  means  that  this 
period  of  six  years  is  the  term  of  his 
office;  it  is  that  quantum  of  time  assigned 
to  him  by  the  donstitution  as  his  period 
for  the  enjoyment  of  the  office,  and  this 
quantum  may  not  improperly  be  called  a 
term." 

So,  in  Sansbury  ▼.  Middleton,  11  Md. 
296,  the  court  said:  "It  is  true  that  the 
word  'vacancy,'  when  used  in  written  Con- 
stitutions with  reference  to  a  public  officer, 
sometimes  signifies  an  unexpired  term; 
but  that  is  not  necessarily  so.  It  often 
relates  merely  to  the  office,  without  ref- 
erence to  the  term;  and  in  this  case,  the 
very  words  of  the  section  imder  considera- 
tion so  limit  and  define  it.  The  case  pro- 
vided for  is  a  vacancy  in  the  office  of  clerk, 
and  the  election  is  to  fill  such  vacancy. 
What  vacancy?  Clearly  in  the  office,  not 
in  the  term." 

Under  a  statutory  provision  that  the 
superintendent,  with  the  other  officers  of 
the  penitentiary,  should  be  elected  by  the 
legislature,  and  should  "hold  their  offices 
for  two  years  from  the  time  of  their  elec- 
tion, and  until  their  successors  be  duly 
elected,"  and  that  a  vacancy  should  bo 
filled  by  the  governor  until  the  meeting 
of  the  legislature,  an  incumbent  elected 
at  a  special  term  to  fill  a  va^cancy  is  en- 
titled to  the  office  for  two  years  from  his 
election.  McAffee  v.  Russell,  29  Miss.  84. 
The  court  said:  "It  is  very  evident  that 
this  office  is  not  divided  or  partitioned  into 
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fleers  sbaD  be  held  in  every  fourth  year 
thereafter  on  the  Tuesday  succeeding  the 
first  Monday  in  November." 

The  Constitution  does  not  in  direct  terms 
provide  for  elections  to  fill  vacancies  in  state 
offices,  except  as  such  vacancies  may  occur 
in  the  offices  of  supreme  or  superior  court 
judges.  Sections  3  and  5  of  article  4  make 
such  provision  in  the  following  language: 
"If  a  vacancy  occur  in  the  office  of  a  judge, 
.  .  .  the  governor  shall  appoint  a  person 
to  hold  the  office  until  the  election  and  quali- 
fication of  a  judge  to  fill  the  vacancy,  which 
election  shall  take  place  at  the  next  succeed- 
ing general  election,  and  the  judge  so  elected 
shall  hold  the  office  for  the  remainder  of  the 
unexpired  term."  Following  the^  ordinary 
rule    of    statutory    construction,    it   would 


seem  that,  if  the  members  of  the  Constitu- 
tional Convention  intended  that  all  offices, 
as  well  as  those  of  judges,  should  be  filled, 
at  the  next  general  election,  they  would 
have  so  provided  either  by  particular  refer- 
ence, as  in  the  case  of  judges,  or  by  a  general 
provision.  Not  having  done  so,  the  case  re- 
duces itself  to  a  construction  of  the  words 
"which  shall  expire  when  a  successor  shall 
have  been  elected  and  qualified." 

The  constitutional  or  statutory  provisiona 
for  the  time  of  an  election  to  fill  vacancies 
in  public  offices  vary  in  the  different  states. 
"Until  the  next  general  election;"  "the  next 
election  by  the  people;"  "the  next  annual 
election;"  "until  the  next  general  election, 
or  until  their  successors  are  duly  elected  and 
qualified,"  etc.,  etc.,  are  the  usual  terms  em- 


periods  of  two  years  each,  which  have  a 
stated  beginning  and  ending.  Each  incum- 
b<'nt  has  an  interest  or  an  estate  in  the 
office,  which  may  continue  for  two  years, 
or  for  a  longer  period,  depending  upon  the 
appointment  of  a  successor,  or  it  may  be 
forfeited  or  abandoned  sooner.  And  if 
sooner  forfeited  or  abandoned,  and  the  leg- 
islature shall  proceed  to  elect  a  successor, 
such  successor  will  be  entitled  to  hold  the 
office,  not  for  the  unexpired  portion  of  a 
term,  but  for  the  period  prescribed  in  the 
statute." 

Where  the  Constitution  provides  merely 
that  sheriffs  shall  be  chosen  once  in  three 
roars  and  as  often  as  vacancies  shall  hap- 
pen, a  person  elected  at  a  special  election 
to  fill  a  vacancy  is  entitled  to  hold  his 
office  for  the  full  three  years.  People  ex 
rel.  Gallup  v.  Green,  2  Wend.  266.  The 
court  said:  "Green  was  elected,  as  I  un- 
derstand the  provision,  to  fill  the  vacant 
office,  and  not  merely  to  serve  out  the  va- 
cant term  of  his  predecessor.  I  am  in- 
clined to  think  that  a  diversity  of  opinion 
on  this  subject  has  arisen  from  dinerent 
applications  of  the  term  'vacancies'  in  the 
section  of  the  Constitution  which  we  are 
now  considering.  It  has  been  sometimes 
applied  to  the  office,  as  contradistinguished 
from  the  term  of  service,  and  at  others, 
to  the  term  of  office.  I  understand  it  as 
applicable  to  the  office  alone." 

And  in  Banton  v.  Wilson,  4  Tex.  400,  it 
was  held  that  when  the  term  of  an  office  is 
fixed  by  the  Constitution  at  a  designated 
number  of  years,  each  succeeding  incum- 
bent, although  elected  to  fill  a  vacancy,  is 
entitled,  unless  it  be  otherwise  provided 
in  the  Constitution,  to  hold  the  office  for 
the  full  period. 

When  a  statute  creates  an  office,  and  pro- 
vides that  it  shall  be  filled  by  election  or 
appointment  for  a  term  of  years,  and  is 
silent  in  regard  to  when  the  term  shall 
commence,  and  makes  no  special  provision 
for  filling  a  vacancy  in  the  office,  or  re- 
specting the  term  for  which  one  appointed 
to  fill  a  vacancy  shall  hold  the  office,  and 
there  are  no  general  provisions  of  the  stat- 
ute that  are  applicable,  there  are  no 
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grounds  for  inferring  an  exception  in  case 
of  a  person  elected  or  appointed  to  the 
office  when  it  has  become  vacant  by  rea- 
son of  the  death,  resignation,  or  removal 
of  his  predecessor.  Smith  v.  Cosgrove,  71 
Vt.  196,  44  Atl.  73. 

Surrogates  elected  to  fill  vacancies  serve 
the  full  term  of  six  years  under  §  6  of  the 
act  of  1871,  the  phrase,  "when  such  offi- 
cers shall  be  elected  to  fill  a  vacancy," 
in  the  provision  that  the  officers  so  elected 
shall  enter  upon  the  discharge  of  their 
duties  immediately  upon  the  receipt  of  the 
certificate  of  election,  simply  referring  to 
the  contingency  out  of  which  the  necessity 
for  an  election  arises,  and  not  being  an 
attempt  to  limit  the  term  for  which  the 
officers  named  are  to  be  elected.  People 
ex  rel.  Weller  v.  Townsend,  102  N.  Y.  430, 
7  N.  E.  360. 

Where  the  Constitution  provides  only 
that  the  term  of  office  of  clerk  of  the  su- 
preme court  shall  be  four  years,  and  that 
he  shall  not  be  eligible  to  serve  any  more 
than  eight  years  in  any  period  of  twelve 
years,  it  was  held  in  The  Governor  v.  Nel- 
son, 6  Ind.  406,  that  a  person  elected  to 
fill  a  vacancy  in  that  office  is  entitled  to  a 
full  term  oi   four  years. 

Where  the  only  provision  respecting  the 
term  of  an  office  is  that  the  person  ap- 
pointed shall  hold  such  office  for  the  term 
of  four  years  from  and  after  the  Ist  day 
of  May  m  the  year  of  his  appointment,  a 
person  elected  to  fill  a  vacancy  due  to  the 
death  of  the  incumbent  holds  for  the  full 
term  of  four  years  from  and  after  the  1st 
day  of  May  m  the  year  of  his  appoint- 
ment. State  ex  rel.  Hadley  ▼.  Corcoran, 
206  Mo.  1,  103  S.  W.  1044,  12  Ann.  Cas. 
666. 

The  joint  resolution  passed  by  the  legis- 
lature on  the  18th  of  December,  1872, 
which  declares  that  all  elections  by  the  gen- 
eral assembly  to  fill  vacancies  shall  be  for 
the  unexpired  term  of  the  predecessor 
only,  is  unconstitutional  as  applied  to  the 
office  of  judges,  where,  without  qualifica- 
tion, the  Constitution  has  prescribed  that 
they  shall  hold  office  for  a  specified  num- 
ber of  years;  and  such  a  resolution  is  not 
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ployed.  In  only  one  state — Oregon — is  there 
a  provision  in  the  exact  language  adopted  by 
the  framers  of  our  Constitution.  These  sev- 

• 

eral  provisions  have  been  construed  in  dif- 
ferent ways  by  the  courts,  some  of  them 
holding  that,  the  office  being  elective,  it  is 
the  policy  of  the  law  to  sanction  the  filling 
of  a  vacancy  by  appointment  only,  ad  in^ 
terim  until  the  next  general  election,  when 
the  people  may  assert  the  right  of  franchise 
and  selection;  others  holding  that  the  term, 
and  not  the  person,  is  the  paramount  con- 
sideration, and  that  the  appointment  con- 
tinues until  the  next  general  election  at 
which,  in  the  regular  order  of  things,  the 
election  for  such  office  is  provided  by  law. 
Much  might  be  said  on  either  side,  for  the 
policy  of  the  law  is  debatable.    But,  how- 


ever much  conjecture  has  been  indulged  in 
the  cases,  all  of  them  in  their  last  analysis 
depend  upon  a  proper  construction  of  the 
Constitution  and  statutory  provisions,  and 
not  upon  the  consideration  of  those  theoreti- 
cal questions  proper  to  be  considered,  and 
which  we  must  presume  have  been  con- 
sidered, by  the  legislative  body  or  the  peo- 
ple as  a  whole  when  the  Constitution  was 
adopted.  It  will  be  borne  in  mind  that  our 
Constitution  does  not  use  the  words  "next 
general  election,"  but  does  say  that  the  ap- 
pointment "shall  expire  when  a  successor 
shall  have  been  elected  and  qualified." 
Adopting  relator's  theory  that  the  proper 
construction  of  our  constitutional  provision 
is  that  it  means  the  next  general  election, 
we  find  that  the  words  "next  general  elec- 


authorized  by  §  22,  article  5,  of  the  Con- 
stitution, which  declares  that  the  manner 
of  filling  vacancies  in  office  in  cases  not 
specially  provided  for  in  the  Constitution 
shall  be  prescribed  by  law.  Ex  parte  Mere- 
dith, 33  Gratt.  119,  36  Am.  Rep.  771. 

In  Montague  v.  Massey,  76  Va.  307,  and 
Neal  v.  Allen,  76  Va.  437,  it  was  held,  fol- 
lowing the  Meredith  Case,  that  a  judge 
elected  to  fill  a  vacancy  was  entitled  to 
serve  for  the  full  term.  In  each  of  these 
cases  a  person  had  been  elected  judge  to 
fill  a  vacancy  and  had  been  re-elected  at 
the  close  of  the  unexpired  term  to  which 
he  had  first  been  elected,  the  legislature 
proceeding  upon  the  theory  that  the  reso- 
lution condemned  in  the  Meredith  Case 
was  valid.  A  bill  had  been  passed  reduc- 
ing the  salary  attached  to  the  office,  and 
after  the  second  election  the  judges  had 
been  paid  in  accordance  with  the  reduced  > 
amount,  but  it  was  held  that  they  were 
entitled  to  the  original  salary  for  the  full 
term  from  the  time  when  they  were  first 
elected,  since  the  Constitution  forbade  the 
reduction  of  the  salary  of  a  judge  during 
his  term   of  office. 

In  Re  Bland  &  Giles  County  Judge,  33 
Gratt.  443,  it  was  held  that  the  fact  that 
a  person  holding  the  office  of  judge  had 
yielded  to  the  legislative  and  executive 
construction  of  the  state  Constitution,  and 
surrendered  the  office  before  the  expira- 
tion of  his  term,  did  not  constitute  a  for- 
feiture thereof. 

In  Howison  v.  Weeden,  77  Va.  704,  the 
court  criticized  the  Meredith  Case,  but  as 
the  parties  to  the  case  at  bar  were  identi- 
cal with,  or  at  least  privy  to,  the  parties 
in  that  case,  it  was  held  that  the  decision 
in  the  Meredith  Case  was  rea  judicata. 

But  in  Burks  v.  Hinton,  77  Va.  1,  the 
Meredith  Case  was  overruled,  and  it  was 
held  that  the  legislature  had  the  power 
to  pass  the  resolution  that  all  elections  by 
the  general  assembly  to  fill  vacancies  in  the 
office  of  judge  should  be  for -the  unexpired 
term  of  the  predecessor,  under  the  consti- 
tutional provision  that  the  manner  of  fill- 
ing vacancies  in  office  in  cases  not  specially  ' 
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provided  for  by  the  Constitution  shall  be 
prescribed    by    law. 

The  decision  in  Fitzpatrick  v.  Kirby,  81 
Va.  467,  and  Jameson  v.  Hudson,  82  Va. 
279,  rests  upon  the  Burks  Case. 

It  should  be  noted  that  Ex  parte  Mere- 
dith is  overruled  merely  as  to  the  consti- 
tutionality of  the  joint  resolution  for  the 
filling  of  vacancies,  and  the  general  propo- 
sition asserted  in  that  case,  namely,  that 
where  the  Constitution  prescribes  that  a 
designated  officer  shall  hold  office  for  a 
certain  number  of  years,  it  is  immaterial 
that  his  predecessor  did  not  serve  his  full 
term,  was  not   overruled. 

A  few  cases  seem  to  assert  a  contrary 
view,  and  to  hold  that  even  if  the  statute 
provides  only  the  length  of  term,  an  ap- 
pointment or  election  to  fill  a  vacancy  is 
for  the  unexpired  term  only, — it  being  as- 
sumed that  the  vacancy  is  in  the.  term  of 
office  as  distinct  from  being  in  the  office 
only. 

Thus,  although  the  only  provision  in  re- 
gard to  the  term  of  office  of  the  clerk  of 
the  criminal  court  was  the  general  pro- 
vision of  the  Constitution  that  the  "dura- 
tion of  all  offices  not  fixed  by  the  Consti- 
tution shall  never  exceed  four  years,"  an 
appointment  to  fill  a  vacancy  in  that  office 
was  held  in  Roystop  v.  Griffin,  42  Tex. 
566,  to  be  for  the  unexpired  term  only, — 
the  court  applying  the  general  rule  that 
in  case  of  doubt  the  preference  should  be 
given  in  favor  of  the  speediest  return  of 
the  right  to  fill  the  office  to  the  appointing 
or   electing  power. 

So,  in  holding  that  the  act  declaring 
"that  the  public  administrator  shall  hold 
his  office  for  the  term  of  four  years,  and 
until  a  successor  is  qualified,"  simply  fixed 
the  term  of  the  office,  and  not  the  tenure 
of  the  individual  holding  the  office,  the 
court  in  State  ex  rel.  Wilson  v.  Parker,  30 
La.  Ann.  1182,  said:  "When  the  law  savs 
that  'the  public  administrator  shall  hold 
his  office  for  the  term  of  four  years,*  it 
means  precisely  what  it  does  when  it  uses 
the  same  words  with  reference  to  other 
oflirers.  It  means  to  fix  the  'term'  of  the 
oflice,  i.  e.,  the  longest  time  it  may  be  oo- 
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Uon,**  and  equivalent  phrases,  have  been 
construed  by  the  courts,  and  the  modern  au- 
thority is  that  the  appointment  does  not  ex- 
pire until  the  expiration  of  the  regular 
term,  unless  such  be  the  plain  intent  or  un- 
mistakable terms  of  the  statute. 

In  State  ex  rel.  Watson  ▼.  Cobb,  2  Kan.  32, 
and  in  Matthews  v.  Shawnee  County,  34 
Kan.  606,  9  Pac.  766,  approved  in  Ward  v. 
Clark,  35  Kan.  315,  10  Pac.  827,  it  was  held 
that  the  phrase  ''next  general  election,"  as 
found  in  the  Constitution  of  Kansas,  meant 
"the  next  election  held  conformably  to  es- 
tablished rule  or  law;"  also,  "the  regular 
election  prescribed  by  law  for  the  election  of 
a  particular  officer  to  be  elected."  In  Peo- 
ple ex  rel.  Lynch  v.  Budd,  114  Cal.  168,  34 
L.K.A.  46,  45  Pac  1060,  under  a  contention 


that  a  vacancy  in  the  office  of  lieutenant 
governor  should  be  filled  at  the  first  general 
election  following  the  occurrence  thereof, 
the  court  said,  after  quoting  §  8,  art.  5,  of 
the  Constitution  of  that  state,  which  reads: 
"When  any  office  shall  from  any  cause  be- 
come vacant,  and  no  mode  is  provided  by 
the  Constitution  and  law  for  filling  such 
vacancy,  the  governor  shall  have  the  power 
to  fill  such  vacancy  by  granting  a  commis- 
sion, which  shall  expire  at  the  end  of  the 
next  legislature,  or  at  the  next  election  by 
the  people, — an  office  has  become  vacant,  and 
there  is  no  other  mode  provided  by  the  Con- 
stitution or  laws  to  fill  it.  'The  next  elec- 
tion by  the  people'  does  not  mean  the  next 
general  election  held  by  the  people,  but  it 
must  mean   that  the   appointee   shall  hold 


cupied  without  reappointment;  but  does  by 
no  means  imply  that  every  incumbent  shall 
hold  it  for  four  years,  regardless  of  the 
time  at  which  that  term  began,  and  of  the 
time  he  was  appointed.  The  effect  of  de- 
fendant's argument  is  to  make  the  term 
of  this  office  depend  upon  the  mere  agree- 
ment and  consent  of  the  executive  and  in- 
cumbent, instead  of  making  it  dependent 
upon  the  law." 

Where  there  is  no  express  provision  in 
the  statute  creating  the  office  of  mercan- 
tile appraiser,  for  the  filling  of  vacancies 
therein,  the  power  of  filling  such  vacancies 
is  in  the  original  appointing  power,  and 
the  term  for  which  the  vacancies  are  to  be 
filled  is  the  balance  of  the  unexpired  term. 
Re  Philadelphia  Mercantile  Appraisers,  1 
Pa.  Dist.  R.  64. 

Ill,  Where  law  fixes  duration  and  also 
beginning  or  end  of  term. 

Where  the  law  regulating  the  office  fixes 
the  duration  of  the  term  and  the  date  of 
the  beginning  or  end  thereof,  or  both,  an 
election  or  appointment  to  fill  a  vacancy 
ia  held  to  be  for  the  unexpired  portion  of 
the  term  only. 

People  ex  rel.  Bentley  v.  Le  Fevre,  21 
Colo.  218,  40  Pac.  882;  Simonton  v.  State, 
44  Fla.  289,  31  So.  821;  Ladd  v.  Township 
41,  80  111.  233;  Jones  v.  State,  112  Ind. 
193,  13  N.  E.  416;  Peters  v.  State  Can- 
vassers, 17  Kan.  365;  Jackson  v.  Richmond, 
108  Ky.  374,  56  S.  W.  501;  Castleman  v. 
Mejjlemry,  138  Ky.  313,  127  S.  W.  1010; 
Opinion  of  Justices,  64  Me.  596;  State  ex 
rel.  Withers  v.  Stones treet,  99  Mo.  361,  12 
S.  W.  895;  State  ex  rel.  Brown  v.  Spitz, 
127  Mo.  252,  29  S.  W.  1011;  State  ex  rel. 
Sikea  ▼.  Williams,  222  Mo.  268,  121  S.  W. 
64,  17  Ann.  Cas.  1006;  State  ex  rel.  Irvine 
V.  Brooks,  14  Wyo.  393,  6  L.RA.(N.S.) 
760,  84  Pac.  488,  7  Ann.  Cas.  1108. 

In  these  cases,  as  in  those  in  the  preced- 
ing subdivision,  the  vacancy  in  question  is 
one  that  is  to  be  filled  by  the  original  elect- 
ing or  appointing  power,  although  there 
may  be  a  temporary  appointment  to  bridge 
over  the  interval  between  the  occurrence 
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of  the  vacancy  and  the  time  when  such 
electing  or  appointing  power  can  act.  The 
courts  consider  that  when  the  duration  of 
the  term  is  fixed,  and  also  the  beginning  or 
ending,  or  both,  then  the  vacancy  is  in 
the  term  of  office  as  distinct  from  being  in 
the  office  itself. 

Thus,  in  State  ex  rel.  Brown  v.  Spitz, 
127  Mo.  252,  29  S.  W.  1011,  the  court  said 
that  those  cases  which  hold  that  one  elected 
to  fill  a  vacancy  takes  for  the  full  term 
are  based  either  upon  constitutional  or 
statutory  provisions  which  provide  only  for 
the  length  or  duration  which  the  incum- 
bent may  hold  the  office;  whereas  when 
the  Constitution  or  statute  definitely  and 
certainly  prescribes  not  only  the  duration 
of  the  term,  but  a  fixed  time  for  its  be- 
ginning and  ending,  the  cases  are  unani- 
mous in  holding  that  the  incumbent's  right 
to  the  office,  whether  he  was  elected  to 
serve  the  whole  term  or  to  fill  a  vacancy 
therein,  terminates  with  the  fixed  time 
prescribed  for   the   ending  of  said  term. 

So,  where  the  statute  fixes  the  term  of 
office  to  commence  at  a  date  certain,  and 
also  fixes  the  term  at  a  certain  number  of 
years,  an  appointment  at  any  other  time 
will  be  presumed  to  be  for  the  unexpired 
term  merely,  and  not  for  a  full  term. 
Ladd  ▼.  Township  41,  80  111.  233. 

So,  when  the  Constitution  provides  that 
certain  officers  shall  be  elected  at  a  regu- 
lar election,  and  that  this  election  shall 
take  place  on  a  certain  day  named  at  reg- 
ular stated  intervals,  it  follows  by  inevit- 
able implication  that  the  terms  of  all  such 
offices  are  to  be  controlled  by  the  regular 
election  held  throughout  the  state.  Ex 
parte  Meredith,  33  Gratt.  119,  36  Am.  Rep. 
771. 

And  if  the  term  of  an  office  ia  for  a 
fixed  and  definite  time,  and  is  to  be  filled 
at  regular  and  periodical  intervals  from 
some  definitely  stated  time,  an  appointment 
to  fill  a  vacancy  occurring  during  such  a 
time  is  for  its  unexpired  portion.  Roys- 
ton  V.  Griffin,  42  Tex.  566. 

Where  a  statute  fixed  the  term  of  an 
office  at  four  years,  and  the  governor,  un- 
der the  implied  power  given  by  the  statute, 
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until  someone  has  been  elected  to  fill  that 
office.  But  there  is  nothing  in  this  pro- 
vision which  indicates  when  this  election 
shall  be  held,  but  only  that  until  someone 
has  been  elected  to  fill  the  vacancy  the  ap- 
pointee shall  hold.  This  section  does  not  di- 
rect that  such  election  shall  be  at  the  next 
geneiul  election.  It  provides  simply  for  fill- 
ing vacancies  by  appointment,  and  that  such 
appointees  shall  hold  until  the  office  is  filled 
in  the  manner  provided  by  law;  but  does  not 
itself  provide  for  such  election  or  direct 
when  it  shall  be.  If,  however,  the  phrase 
'the  next  election  by  the  people'  is  equiva- 
lent to  the  phrase  'the  next  election,'  and 
we  assume  that  it  was  intended  thereby  to 
indicate  the  election  at  which  such  vacancy 
would  be  filled,  we  would  feel  compelled  to 


hold  that  the  next  [general]  election  is  that 
which  the  Constitution  has  provided  for  fill- 
ing that  particular  office;  that  is,  the  next 
gubernatorial  election." 

In  State  ex  rel.  Livesay  v.  Smith,  35  Mont. 
623,  90  Pac.  750,  10  Ann.  Cas.  1138,  the  court 
had  under  consideration  a  similar  case,  the 
constitutional  provision  being  that  the  ap- 
pointee should  hold  his  office  "until  the  next 
general  election,  or  until  their  successors 
are  duly  elected  and  qualified."  The  ques- 
tion was  resolved  as  it  was  resolved  by  the 
supreme  court  of  California,  the  reasoning 
of  the  court  being  as  follows:  "The  main 
question  to  decide  here  is:  What  is  the 
meaning  of  the  phrase  'the  next  general 
election'  as  employed  in  this  act?  Respond- 
ent contends  that  it  means  the  next  general 


designated  the  date  upon  which  the  term 
should  begin,  all  subsequent  terms  there- 
after began  upon  that  day,  and  the  term 
of  one  appointed  to  fill  a  vacancy  would 
end  upon  that  day,  and  his  appointment 
was  only  for  the  unexpired  term.  State 
ex  rel.  Sikes  v.  Williams,  222  Mo.  268, 
121   S.  W.  64,   17  Ann.  Cas.   1006. 

Under  a  constitutional  provision  that 
state  officers  shall  hold  their  offices  for  a 
term  of  four  years,  which  fixes  the  times 
for  their  election,  and  declares  that  they 
shall  enter  upon  the  discharge  of  their 
duties  upon  the  first  Monday  in  January 
next  after  their  election,  the  length  of 
the  term  and  its  commencement  and  end 
are  definitely  fixed,  within  the  rule  that  in 
such  cases  persons  elected  for  unexpired 
terms  will  hold  only  to  the  termination  of 
the  unexpired  period,  and  will  not  be  re- 
garded as  elected  for  a  full  term.  State 
ex  rel.  Irvine  v.  Brooks,  14  Wyo.  393,  6 
L.R.A.(N.S.)  760,  84  Pac.  488,  7  Ann.  Cas. 
1108.  Consequently,  a  constitutional  pro- 
vision that  there  shall  be  chosen  at  the 
times  of  choosing  members  of  the  legisla- 
ture, a  state  treasurer,  who  shall  hold  his 
office  for  a  term  of  four  years,  does  not 
entitle  a  person  chosen  for  an  unexpired 
term   to  hold  for  a  full   term. 

Where  a  statute  provided  that  the  trus- 
tee of  the  jury  fund  should  hold  his  office 
for  a  term  of  four  years,  and  also  fixed 
the  beginning  of  the  term  of  the  appoint- 
ment, it  was  the  intent  of  the  statute  to 
designate  consecutive  periods  of  four  years 
following  each  other  in  regular  order,  the 
one  beginning  where  the  other  ends;  con- 
sequently, where  one  incumbent  was  per- 
mitted to  retain  his  office  for  some  time 
after  his  term  had  expired,  his  successor 
was  not  entitled  to  the  full  four  years, 
but  only  to  the  portion  of  the  term  remain- 
ing unexpired.  Castleman  ▼.  Meglemry, 
138  Ky.  313,  127  S.  W.  1010. 

The  terms  of  the  judges  of  the  district 
court  appointed  to  fill  vacancies  are  for 
the  unexpired  term  only,  notwithstanding 
the  Constitution  provides  for  district  judges 
** whose  terms  of  office  shall  be  six  years," 
where  another  clause  of  the  Constitution 
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provides  that  the  terms  of  all  the  district 
judges  ''elected  in  the  several  districts 
throughout  the  state  shall  expire  on  tiie 
same  day."  People  ex  rel.  Bentley  v.  Le 
Fevre,  21  Colo.  218,  40  Pac.  882. 

Where  the  statute  providing  for  election 
to  fill  vacancies  in  state  offices  omits  the 
office  of  lieutenant  governor,  and  it  was 
obviously  intended  that  the  office  of  lieu- 
tenant governor  shall  coincide  with  that  of 
governor,  an  appointment  to  fill  a  vacancy 
in  that  office  will  be  for  the  full  unexpired 
term.  State  ex  rel.  Trauger  v.  Nash,  66 
Ohio  St.  612,  64  N.  E.  558. 

A  person  elected  to  fill  a  vacancy  in  the 
office  of  register  of  deeds  holds  his  office 
only  for  the  unexpired  term,  under  a  stat- 
ute providing  that  persons  chosen  to  fill 
vacancies  in  such  offices  shall  be  "registers 
of  deeds  for  such  county  imtil  the  time 
appointed  by  this  act  for  the  election  of 
registers  of  deeds  throughout  the  state." 
Opinion  of  Justices,  64  Me.  596. 

Where  a  statute  expressly  provides  the 
length  of  the  term,  and  that  the  officer 
shall  hold  his  office  until  a  successor  is 
elected  and  qualified,  one  duly  elected  to 
fill  a  vacancy  will  serve  the  full  unexpired 
term,  and  his  incumbency  will  not  be  termi- 
nated by  the  fact  that  a  successor  has  been 
duly  elected  and  qualified.  Marshall  v. 
State,   105  Me.   103,  72  Atl.  873. 

There  being  no  express  provision  to  tip 
contrary,  the  general  provisions  of  11: 
Constitution  that  appointments  and  elec- 
tions to  fill  vacancies  shall  be  for  the  un- 
expired time  apply  to  a  vacancy  in  the 
office  of  county  solicitor  which  is  filled 
originally  by  appointment,  although  the 
section  of  the  Constitution  creating  that 
office  provides  that  an  appointee  to  the 
office  "shall  hold  his  office  for  four  years," 
and  the  terms  of  office,  as  distinguished 
from  the  terms  of  the  officer,  are  not  pre- 
scribed in  technical  language.  Simonton  y. 
State,  44  Fla.  289,  31  So.  821. 

The  term  of  office  of  one  appointed  by 
the  board  of  freeholders  to  fill  a  vacancy 
in  a  county  office  is  for  the  unexpired  term 
only,  where  the  general  system  of  the  of* 
fices   contemplates   that  the  terms   of    the 
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election  held  for  any  purpose,  while  appel- 
lant's claim  is  that  it  means  the  next  gen- 
eral election  at  which  the  clerk  of  the  dis- 
trict court  would  be  elected  in  conformity 
with  established  law.  ...  It  may  be 
admitted,  as  a  basis  for  an  argument,  that 
the  legislature  had  power  to  provide  specifi- 
cally that  the  appellant  should  hold  his 
office  by  appointment  until  the  general  elec- 
tion for  1906,  when  his  successor  should  be 
elected,  to  hold  until  the  following  general 
election;  but  this  does  not  assist  us  in  an- 
swering the  question  here  involved.  The 
question  here  is:  What  did  the  legislature 
mean  when  it  used  the  general  language  it 
employed,  in  view  of  the  constitutional  pro- 
visions fixing  the  term  of  office  and  time  of 
election  of  clerks  of  the  district  courts  gen- 


erally ?  The  legislature  is  presumed  to  have 
been  familiar  with  the  constitutional  pro- 
visions quoted,  and  we  are  therefore  satis- 
fied that  in  not  providing  specifically  for  an 
election  of  clerk  of  the  district  court  in  No- 
vember, 1906,  it  intended  that  the  appointee 
should  hold  until  the  present  term  of  the 
judge  of  that  district  expired." 

It  seems  to  us  that  the  rule  under  our 
Constitution  is  consistent  with  that  declared 
in  the  above  cases,  especially  so  when  it  is 
considered  that  care  was  taken  to  fix  not 
only  the  terms  of  the  several  state  officers, 
but  the  particular  time  at  which  they  shall 
be  elected.  The  words  ''the  first  election  of 
all  state  officers  .  .  .  shall  be  on  the 
Tuesday  next  after  the  first  Monday  in  No- 
vember, 1892,  and  the  elections  of  such  of- 


county  officers  shall  expire  at  the  same 
time  as  the  freeholders.  Atty.  Gen.  ex  rel. 
McKenzie  ▼.  EUiott,  77  N.  J.  L.  43,  72 
Atl.  47. 

The  conclusion  that  the  appointee  is  to 
serve  for  the  unexpired  term  only  is  some- 
times drawn  from  the  eeneral  scheme  or 
apparent  intent  of  the  Taw. 

Thus,  where  it  is  the  intent  of  a  statute 
to  designate  consecutive  periods  of  two 
years  following  each  other  in  regular  order, 
the  one  beginning  where  the  other  ends, 
persons  appointed  to  the  office  in  the  inter- 
mediate years,  although  appointed  for  full 
terms,  will  hold  only  for  the  unexpired 
balance  of  the  term.  Hale  ▼.  Bischon,  53 
Kan.  301,  36  Pac.  752. 

And  although  the  statute  provides  that 
an  inspector  of  illuminating  oils  "shall 
remain  in  office  for  four  years,"  an  appoint- 
ment to  fill  a  vacancy  will  be  for  the  un- 
expired term  only,  where  there'  is  no  ex- 
press provision  in  regard  thereto,  and  from 
the  general  intent  of  the  Constitution  and 
the  general  le^slative  tendency,  it  was  pur- 
posed to  create  a  term  for  the  office,  itoke 
v.  Richie,  100  Ky.  66,  37  S.  W.  266,  38  S. 
W.  132;  Tansey  v.  Stringer,  26  Ky.  L. 
Rep.  916,  76  S.  W.  537. 

The  act  approved  January  28,  1853,  pro- 
viding that  "county  judges  hereafter  elected 
shall  hold  their  offices  for  the  term  of  two 
years,  and  until  their  successor  is  elected," 
does  not  refer  to  judges  elected  to  fill  va- 
cancies, where  the  apparent  intent  of  the 
legislature  was  merely  to  reduce  the  term 
of  the  office  from  four  years,  as  it  had 
been  under  the  previous  statute,  and  not 
to  change  the  general  scheme  as  shown  by 
the  earlier  provisions  of  the  Code,  of  hav- 
ing the  omce  of  county  judge  regularly 
filled  at  a  designated  time.  Davis  v.  Best, 
2  Iowa,  96. 

Although  the  Constitution  provides  only 
that  a  circuit  judge  shall  hold  the  office 
for  four  years,  yet  where  it  also  provides, 
by  implication  at  least,  that  tenures  of 
the  different  offices  should  all  be  regulated 
with  a  view  to  the  general  election  held 
every  two  years,  as  the  time  when  all  terms 
of  offices  should  begin  and  end,  a  circuit 
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judge  elected  at  a  special  election  to  fill 
the  office  created  by  the  formation  of  a 
new  county  holds  his  office  only  until  it 
can  be  filled  at  the  next  general  election. 
Smith  V.  Half  acre,  6  How.   (Miss.)   582. 

In  Bond  v.  White,  8  Kan.  333,  where  the 
only  constitutional  provision  in  regard  to 
the  office  of  sheriff  was  that  all  county 
officers  should  hold  their  offices  for  the 
term  of  two  years,  and  until  their  succes- 
sors shall  be  qualified,  the  oourt  said  that 
they  understood  this  language  as  fixing 
the  duration  of  the  regular  term,  and  that 
it  was  not  within  the  power  of  the  legis- 
lature to  create  a  county  office  and  fix  the 
term  of  that  office  at  any  'Other  period 
than  two  years;  but  that  they  did  not 
understand  that  section  as  bearing  upon 
the  question  of  a  vacancy  at  all,  and  when 
a  vacancy  occurred,  there  was  an  unexpired 
term  to  be  filled,  and  this  section  neither 
determined,  limited,  nor  affected  the  man- 
ner of  filling  that  imexpired  term.  It 
should  be  noted  in  connection  with  this 
case,  however,  that  the  Constitution  had 
expressly  given  the  legislature  the  power 
to  provide  for  the  filHng  of  vacancies,  and 
the  only  question  involved  was  the  length 
of  term  which  one  appointed  to  fill  the 
vacancy  should  hold,  and  the  court  ex- 
pressly refrained  from  stating  whether  or 
not  an  election  would  start  a  regular  term 
or   not. 


IF.  Where  law  provides  far  rotation  of 

officers. 

The  term  of  office  of  one  elected  or  ap- 
pointed to  fill  a  vacancy  in  a  board  of  sev- 
eral officers  will  be  held  to  be  for  the  un- 
expired term  only,  where  the  clear  intent 
of  the  creating  power  was  that  the  entire 
board  should  not  go  out  of  office  at  once, 
but  that  different  groups  would  retire  at 
regularly    recurring    intervals. 

People  V.  Osborne,  7  Colo.  605,  4  Pac. 
1074;  State  ex  rel.  Ry lands  v.  Pinkerman, 
63  Conn.  176,  22  L.R.A.  663,  28  Atl.  110; 
Wellborn  v.  Estes,  70  Ga.  390;  State  ex 
rel.  Benton  v.  La  Porte,  28  Ind.  248;  Baker 
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ficera  shall  be  held  in  every  fourth  year 
thereafter  on  the  Tuesday  succeeding  the 
first  Monday  in  November/'  can  mean  only 
one  thing;  that  is,  that  elections  for  the 
several  state  offices  shall  occur,  and  shall 
occur  only,  on  the  first  Monday  in  Novem- 
ber, 1892,  and  every  fourth  year  thereafter. 
The  Constitution  designedly  omits  the  usual 
provision  ''next  election,"  or  its  equivalent, 
and  likewise  fails  to  provide  for  special 
elections  to  fill  vacancies;  but  if  the  con- 
struction contended  for  by  the  relator  be 
adopted,  there  would  be  in  effect  a  special 
election  in  so  far  as  the  office  of  secretary  of 
state  is  concerned.  The  fact  that  the  voting 
occurred  at  a  general  election  would  not  de- 
prive it  of  that  character.  It  is  not  neces- 
sarily the  time  or  manner    of    holding   an 


election  to  fill  a  vacancy  that  makes  it  a 
special  election,  but  the  fact  that  it  is  held 
at  a  time  other  than  the  time  fixed  by  law 
to  elect  an  officer  for  the  regular  or  defined 
term. 

In  the  syllabus  to  Kenfield  v.  Irwin,  52 
Oal.  164,  the  following  definitions  will  be 
foimd:  ^'General  election:  A  general  elec- 
tion is  an  election  held  to  select  an  officer 
after  the  expiration  of  the  full  term  of  the 
former  officer.  Special  election:  A  special 
election  is  an  election  held  to  supply  a  va- 
cancy in  office  occurring  before  the  expira- 
tion of  the  full  term  for  which  the  incum- 
bent was  elected."  An  election  does  not  fol- 
low by  reason  of  the  fact  that  there  has 
been  a  vacancy  and  an  appointment.  Al- 
though this  assumption  is  prevalent,  it  is 


V.  Kirk,  33  Ind.  617;  Parmater  v.  State, 
102  Ind.  90,  3  N.  E.  382;  Parcel  v.  Stote, 
110  Ind.  122,  11  N.  £.  4;  Re  Opinion  of 
Judges,  50  Me.  fi07;  People  ex  rel.  Mason 
V.  McClave,  99  N.  Y.  83,  1  N.  E.  235; 
People  ex  rel.  Barrett  v.  Depipsey,  19  Hun, 
322;  Re  Terms  of  Judges,  —  N.  C.  — ,  21 
S.  E.  963;  State  ex  rel.  Shaw  v.  Ware,  13 
Or.  380,  10  Pac.  885;  Brooke  ▼.  Com.  86 
Pa.  163;  Simpson  v.  WilUrd,  14  S.  C.  191; 
Bradley  v.  McCrabb,  Dallman  Dec  (Tex.) 
504. 

So,  in  People  v.  Osborne,  7  Colo.  605,  4 
Pac.  1071,  where  the  statute  provides  a 
plan  of  biennial  appointments,  the  first 
appointees  to  hold  their  offices  for  two, 
four,  and  six  years  from  a  day  certain,  an 
appointee  to  till  a  vacancy  will  hold  such 
ottice  for  the  unexpired  term  of  the  person 
whose  place  he  is  appointed  to  fill. 

''When  the  Constitution  fixes  the  dura- 
tion of  a  term  of  office,  and  at  the  same 
time  provides  for  its  being  filled  at  a 
fixed  time  occurring  periodically,  it  neces- 
sarily follows  that,  a  casual  vacancy  oc- 
curring during  such  term  of  office,  necessity 
must  arise  for  filling  it  for  the  unexpired 
term;  and  although  the  mode  of  filling 
such  vacancy  is  prescribed  by  the  Constitu- 
tion, yet  the  incumbent  only  holds  until 
the  time  arrives  for  filling  the  office  in 
the  regular  mode  and  at  the  regular  time 
prescribed  by  the  Constitution."  Simpson 
V.  Willard,   14  S.  C.   191. 

And  an  Baker  v.  Kirk,  33  Ind.  517,  it  was 
held  that  the  term  of  office  of  one  ap- 
pointed to  fill  a  vacancy  in  one  of  three 
memberships  of  a  board  will,  in  the  ab- 
sence of  any  express  provision  therefor,  be 
deemed  to  be  for  the  unexpired  term, 
where  the  statute  fixes  the  first  term  at 
unequal  lengths,  so  as  to  prevent  an  entire 
change  of  membership  at  any  one  time. 
In  speaking  of  the  reasoning  to  the  con- 
trary, the  court  said:  "It  would  make  the 
term  of  office  to  depend  upon  the  pleasure 
or  caprice  of  the  incumbent,  and  not  upon 
the  will  of  the  legislature  as  expressed  in 
plain  and  undoubted  language  in  the  law. 
This  construction  would  defeat  the  true 
intent  and  meaning  of  the  legislature, 
50  L.R.A.(N.S.) 


which  was  to  prevent  an  entire  change  of 
the  board  of  directors  of  the  prison." 

A  person  appointed  to  fill  a  vacancy  in 
a    board    of    police    commissioners    is    ap- 

Eointed  only  till  the  end  of  the  term  of 
is  predecessor,  under  a  charter  providing 
generally  for  appointment  to  fill  a  vacancy, 
but  providing  for  two-year  terms  and  for 
the  expiration  of  a  part  of  them  each  year, 
with  other  provisions  as  to  a  nonpartisan 
board.  State  ex  rel.  Rylands  v.  Pinkerman, 
63  Conn.  176,  22  L.RJ^.  653,  28  Atl.  110. 

Where  the  general  scheme  for  the  organi- 
zation of  boards  of  commissioners  was 
such  that  the  term  of  one  commissioner 
on  each  board  expires,  and  the  term  of  one 
commissioner  elected  commences,  each  year, 
a  person  appointed  or  elected  to  fill  a 
vacancy  will,  in  the  absence  of  express  pro- 
visions to  the  contrary,  serve  only  for  the 
unexpired  term.  Parcel  v.  State,  110  Ind. 
122,  11  N.*£.  4.  And  to  the  same  general 
effect  was  the  decision  in  Parmater  v. 
State,  102  Ind.  90,  3  N.  E.  382. 

Where  a  statute  provides  that  the  terms 
of  ofiSce  of  heads  of  departments  in  a  city 
shall  commence  on  the  1st  day  of  May, 
and  the  terms  of  office  of  the  police  com- 
missioners are  so  arranged  by  the  statute 
that  the  term  of  only  one  member  shall 
expire  in  one  year,  and  the  statute  fur- 
ther provides  that  any  person  who  shall  be 
appointed  to  fill  a  vacancy  in  such  office 
shall  hold  his  office  for  the  imexpired  term 
of  his  predecessor,  a  person  appointed  to 
the  office,  where  the  predecessor  has  held 
over  for  upwards  of  two  years,  will  be 
deemed  to  hold  the  office  only  until  the 
expiration  of  the  term  part  of  which  has 
been  filled  by  his  predecessor,  notwith- 
standing the  statute  provides  that  the 
terms  of  office  of  police  commissioners 
shall  be  six  years.  People  ex  rel.  Mason  v. 
McClave,  99  N.  Y.  83,  1  N.  E.  235. 

Although  the  Constitution  fixes  the  term 
of  the  circuit  judges  at  four  years,  but  fur- 
ther provides  for  a  biennial  -election  of 
members  "half  (as  near  as  may  be)"  at  one 
time,  and  the  remainder  two  years  later, 
it  was  held  in  Wellborn  v.  Estes,  70  Oa. 
390,  that  a  statute  creating  a  new  judicial 
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not  sustained  by  any  authority,  for  the  law 
is  that  elections  are  no  longer  a  viva  voce  ex- 
pression of  the  people  voluntarily  assembled, 
but  from  the  necessities  arising  out  of  great- 
er populations,  must  be  held  in  strict  con- 
formity with  some  statute  or  the  Constitu- 
tion. So  the  rule  has  been  declared  to  be 
that  elections  can  only  be  held  when  affirma- 
tively authorized  by  law;  and,  although  we 
followed  relator  in  his  construction  of  the 
Constitution,  he  would  yet  be  without  rem- 
edy, for  neither  the  Constitution  nor  the 
statutes  of  this  state  authorize  the  election 
of  any  officer  of  the  executive  department 
at  the  next  election,  or  at  any  election  held 
in  a  so-called  off  year. 

Garoutte,  J.,  concurring  in   the   case   of 
People  ex  rel.  Lynch  v.  Budd,  114  Oal.  168, 


34  L.RJ^.  46,  45  Pac.  1060,  although  ques- 
tioning the  construction  put  upon  the  words 
''next  general  election"  by  the  majority, 
said:  "For  though  the  appointee's  commis- 
sion expire  at  'the  next  [general]  election 
by  the  people,'  still,  in  the  absence  of  some 
law  authorizing  the  election  of  a  lieutenant 
governor  at  that  time,  no  election  could  be 
held,  as  I  find  no  such  law.  A  provision  of 
the  Constitution  or  statute  declaring  a  cer- 
tain day  upon  which  the  commission  of  an 
officer  shall  expire  is  in  no  sense  a  provision 
that  an  election  shall  be  held  upon  that  day 
to  fill  the  office.  Under  these  conditions  the 
present  appointee  of  the  governor  will  hold 
until  his  successor  is  elected  and  qualified, 
regardless  of  the  day  upon  which  his  com- 
mission may  expire,  and  his  successor  can 


district  is  not  unconstitutional  in  provid- 
ing that  the  office  shall  be  filled  by  an 
election  *'until  the  next  regular  election 
for  half  the  judicial  circuits  already  estab- 
lished," although  the  length  of  the  term 
of  the  person  so  elected  would  not  be  four 
years. 

F.  Appointments  to  elective  offices. 

Where  the  statute  provides  that  a  va- 
cancy in  an  elective  office  shall  be  filled 
by  appointment,  the  courts  ordinarily  take 
the  view  that  such  appointment  is  in- 
tended to  be  temporary  only,  and  that  the 
vacancy  goes  back  to  the  original  electing 
power  as  soon  as  possible.  When  such 
election  to  fill  the  vacancy  may  be  held 
depends  upon  the  provisions  of  the  stat- 
utes involved.  Such  appointments  ordi- 
narily do  not  extend  beyond  the  original 
term  of  the  prior  incumbent,  although  such 
appointees  may  hold  over  beyond  such  time 
by  virtue  of  a  provision  that  the  incum- 
bent of  the  office  shall  hold  until  his  suc- 
cessor is  elected  or  appointed  and  qualified, 
but  such  holding  over  is  considered  to  be 
for   public   convenience   only. 

In  some  cases  temporary  appointees  to 
elective  offices  may  hold  for  the  full  un- 
expired term  of  the  predecessor  by  virtue 
of  the  particular  provisions  of  the  stat- 
utes, as,  for  instance,  where  the  statute 
provides  that  the  election  to  fill  the  va- 
cancy shall  occur  at  the  "next  general 
election,"  or  some  similar  phrase,  and  the 
courts  have  taken  the  view  that  the  phrase 
"next  general  election"  means  the  next 
election  for  filling  the  particular  office  in 
question,  and  not  the  next  election  in 
point  of  time.  As  to  the  meaning  of  next 
general  election  and  similar  phrases,  as 
used  in  statutes  providing  for  the  filling  of 
vacancies,  see  note  to  Wendorff  ▼.  Dill> 
post,  359. 

So,  also,  the  appointment  to  fill  a  va- 
cancy may  continue  for  the  remainder  of 
the  unexpired  term  by  virtue  of  other  pro- 
visions of  the  law  governing  the  .office, 
but  the  courts  will,  so  far  as  they  are  per- 
mitted by  the  law,  refer  the  filling  of  the 
5C  L.RJ^.(N.S.) 


vacancy  back  to  the  original  office-filling 
power  at  the  earliest  date  that  is  com- 
patible with  the  law. 

In  a  few  cases  there  are  express  provi- 
sions that  a  person  elected  to  fill  a  vacancy 
is  to  hold  it  for  the  unexpired  term.  Baker 
V.  Kirk,  33  Ind.  517;  State  ex  rel.  Hench 
V.  Chapin,  110  Ind.  272,  11  N.  E.  317;  Car- 
son V.  State,  145  Ind.  348,  44  N.  £.  360. 

Under  the  Kentucky  statute,  one  ap- 
pointed to  fill  a  vacancy  in  the  office  of 
school  trustee  holds  for  the  balance  of 
the  unexpired  term.  Swango  v.  Rose,  105 
Ky.  294,  49  S.  W.  40,  435;  Flaugher  v. 
Yates,  22  Ky.  L.  Rep.  77,  56  S.  W.  411,  re- 
hearing denied  in  22  Ky.  L.  Rep.  78,  57  S. 
W.  244;  Meadors  v.  Patrick,  22  Ky.  L. 
Rep.  95,  66  S.  W.  652;  Lacy  v.  Swango,  22 
Ky.  L.  Rep.  390,  57  S.  W.  473;  Mattingly 
V.  Vancleave,  22  Ky.  L.  Rep.  1761,  61  8. 
W.  257. 

In  the  following  cases  the  court  recog- 
nized the  rule  that  an  appointment  to  an 
elective  office  is  only  until  it  can  be  filled 
by  an  election, — the  time  when  such  elec- 
tion is  to  be  held  being  noted  in  parenthe- 
ses: 

People  ex  rel.  Aylett  v.  Langdon,  8  Cal. 
1  (next  election  by  the  people)  ;  People  ex 
rel.  Westbrook  v.  Rosborough,  14  Cal.  180 
(next  general  election) ;  Re  Advisory  Opin- 
ion, post,  365  (ensuing  general  election)  ; 
Fox  V.  Baker,  Wilson,  Super.  Ct.  (Ind.) 
327;  Douglass  v.  State,  31  Ind.  429;  Beale 
V.  State,  49  Ind.  41  (next  general  elec- 
tion) ;  State  ex  rel.  Heifelfinger  v.  Brown, 
144  Iowa,  739,  123  N.  W.  779  (until  va- 
cancy is  filled  in  manner  provided  by  law) ; 
State  ex  rel.  Watson  v.  Cobb,  2  Kan.  53 
(next  regular  election) ;  Bond  v.  White,  8 
Kan.  333  (next  general  election) ;  Hagerty 
V.  Arnold,  13  Kan.  367  (next  general  elec- 
tion) ;  State  v.  Conn,  14  Kan.  217  (next 
general  election) ;  Rice  v.  Stevens,  26  Kan. 
302  (next  general  election) ;  State  ex  rel. 
Welsh  V.  Mechem,  31  Kan.  435,  2  Pac.  816 
(next  general  election);  Cate  v.  Ross,  2 
Duv.  2&  (next  regular  election) ;  Pense  v. 
Frankfort,  101  Ky.  534,  41  S.  W.  1011 
(next  succeeding  annual  election);  Jones 
V.   Sizemore,   117   Ky.   810,   79   S.  W.   229 
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only  be  elected  at  a  time  fixed  by  law,  which  ^ 
time  will  be  at  the  regular  state  election  in 
the  year  1898/'  To  the  same  effect  are  Peo- 
ple ex  rel.  Cloud  y.  Wilson,  72  N.  C.  155; 
Sawyer  y.  Haydon,  1  Ney.  75;  State  ex  rel. 
Daggett  y.  Collins,  2  Ney.  351 ;  State  ex  rel. 
McGee  y.  Gardner,  3  S.  D.  553,  54  N.  W.  606; 
Wainwright  y.  Fore,  22  Okla.  387,  VI  Pac. 
831. 

In  further  support  of  our  judgment,  it  will 
be  noticed  that  the  Constitution  does  not 
say  that  the  officer  shall  hold  until  his  suc- 
cessor is  elected,  but  that  the  appointment 
shall  expire  when  a  successor  is  elected; 
meaning,  no  doubt,  a  successor  to  the  term, 


and  not  to  the  person.  No  proyision  being 
made  for  the  election  of  a  secretary  of  state 
except  in  the  years  fixed  by  the  Constitu- 
tion, the  next  regular  election  for  that  office 
would  occur  in  1912,  until  which  time,  and 
until  the  one  then  elected  shall  duly  qualify, 
the  present  incumbent  is  entitled  to  hold 
the  office.  The  fact  that  the  Constitution 
is  careful  to  proyide  for  the  filling  of  ya- 
cancies  in  judicial  offices  at  the  next  general 
election,  and  has  made  no  such  proyision  for 
other  state  offices,  is  an  eyidence  of  the  in- 
tention of  the  people  to  preserye,  in  «o  far  as 
the  administratiye  offices  of  the  state  are 
concerned,  the  harmony  of  their  tenure  and 


(next  succeeding  annual  election);  Jones 
y.  WUliams,  153  Ky.  822,  156  S.  W.  876 
(next  annual  election) ;  Atty.  Gen.  y. 
CampbeU,  191  Mass.  497,  78  N.  £.  133  (next 
annual  election) ;  Dayidson  y.  Brice,  91  Md. 
681,  48  Atl.  52  (next  general  election); 
Atty.  Gen.  ex  rel.  Lawrence  v.  Trombly, 
89  Mich.  50,  50  N.  W.  744  (next  general 
election);  State  ex  rel.  Haryey  y.  Man- 
ning, 84  Mo.  661  (until  next  general  elec- 
tion); State  ex  rel.  Cosgroye  y.  Perkins, 
139  Mo.  106,  40  S.  W.  650  (until  the  next 
general  election) ;  State  ex  rel.  Peters  y. 
Coleman,  91  Neb.  167,  135  N.  W.  444  (next 
general  election) ;  State  ex  reL  Eirby  y. 
Lee,  77  N.  J.  L.  .68,  71  Atl.  122,  affirmed 
in  77  N.  J.  L.  618,  72  Atl.  1118  (general 
election  next  succeeding  vacancy) ;  State 
ex  rel.  Whitney  y.  Johns,  8  Or.  533  (until 
*  a  successor  is  elected  and  qualified) ;  State 
ex  rel.  Atty.  Gen.  y.  Neibling,  6  Ohio  St. 
40  (next  ensuing  election);  State  ex  rd. 
Burke  v.  Comer,  7  Ohio  C.  C.  258,  4  Ohio 
C.  D.  585  (first  proper  election) ;  State  ex 
rol.  Ingraham  y.  Lehman,  10  Ohio  C.  C. 
328,  6  Ohio  C.  D.  559  (next  annual  elec- 
tion); (Dom.  ex  rel.  King  y.  King,  86  Pa. 
103  (next  general  election);  Com.  ex  reL 
Farrics  y.  Evans,  102  Pa.  394  (next  annual 
election) ;  Com.  ex  rel.  Haymaker  y.  Ped- 
der,  208  Pa.  28,  57  Atl.  54;  Com.  ex  rel. 
Acker  y.  Thomas,  10  Phila.  600  (next  an- 
nual election);  Calloway  y.  Sturm,  1 
Heisk.  764  (special  election  to  be  called  in 
two  months);  Barry  y.  Lauck,  5  Coldw. 
588  (special  election  to  be  called);  Beas- 
ley  y.  Ferriss,  1  Lea.  461  (election  to  be 
called) ;  Tatum  y.  Rivers,  7  Baxt.  295  (un- 
til successor  is  elected  and  qualified). 

But  a  mere  temporary  appointment  to 
fill  a  vacancy  is  not  terminated  by  an  in- 
valid election  of  a  successor.  Election 
Comrs.  v.  Wavne  Circuit  Judges,  172  Mich. 
430,  137  N.  W.  1089;  Secord  v.  Foutch,  44 
Mich.  89,  6  N.  W.  110. 

Nor  can  an  election  be  held  to  fill  a 
vacancy  for  an  office  at  a  time  not  fixed 
by  law  for  such  an  election.  People  ex  rel. 
Love  v.  Mathewson,  47  Cal.  442;  Lynam 
V.  Com.  —  Ky.  — ,  55  S.  W.  686;  State  ex 
rel.  McHenry  v.  Jenkins,  43  Mo.  261;  Saw- 
yer v.  Haydon,  1  Nev.  76;  State  ex  rel. 
Daggett  v.  Collins,  2  Nev.  351;  People  ex 
rel.  Murphy  y.  Hardy,  8  Utah,  68,  29  Pac. 
60  L.R.A.(N.S,) 


1118.  See  also  Re  Supreme  Court  Vacancy, 
4  S.  D.  532,  57  N.  W.  496. 

And  where  there  is  no  constitutional  pro- 
vision for  filling  a  vacancy  by  election,  and 
the  statute  provides  that  a  person  ap- 
pointed to  fill  such  vacancy  shall  hold  his 
office  until  his  successor  is  elected  and  qual- 
ified, a  person  so  appointed  will  hold  the 
office  until  the  time  which  is  regularly  fixed 
for  the  qualification  of  persons  regularly 
elected  to  the  office.  State  ex  rel.  Ellis  v. 
Muskingum   County,   7   Ohio   St.   126. 

So,  in  Kenfield  v.  Irwin,  52  CaL  164,  it 
was  held  that  the  term  of  an  appointee  to 
fill  a  vacancy  is  not  terminated  by  the  elec- 
tion of  a  successor  at  a  special  election  for 
which  the  governor  did  not  issue  a  procla- 
mation. 

An  appointment  by  a  governor  to  fill  a 
vacancy  in  an  elective  office  cannot  be 
longer  than  for  the  unexpired  term.  State 
ex  rel.  Fox  y.  Harmon,  Cheves,  L.  265.  See 
also  Re  Advisory  Opinion,  31  Fla.  1,  18 
L.RJk.  594,  12  So.  114. 

So,  the  term  of  an  appointee  to  fill  a 
first  provisional  term  in  the  office  of  judge 
of  the  superior  court,  provided  for  by  the 
statute  creating  such  office,  which  statute 
fixed  definitely  the  time  of  the  ending  of 
such  provisional  term,  ceases  absolutely  at 
the  expiration  of  such  provisional  term. 
Bush  v.  N^e,  6  Cal.  App.  298,  92  Pac.  108. 

The  basis  of  the  rule  that  an  appoint- 
ment to  fill  a  vacancy  in  an  elective  office 
continues  only  until  it  can  be  filled  by  an 
election  is  that  a  distinction  should  always 
be  made  between  the  major  power  of  the 
people  to  elect  officers  by  way  of  regular 
succession  for  fixed  terms,  and  the  minor 
power  of  the  governor  to  fill  a  vacancy  in 
an  existing  term.  Com.  ex  rel.  King  v. 
King,  86  Pa.  108. 

And  in  People  ex  rel.  Callaway  ▼.  De 
Guelle,  47  Colo.  13,  105  Pac.  1110,  the  court 
declared  that  "an  appointee  to  fill  a  vacancy 
under  our  law  holds  until  the  next  general 
election,  if  no  new  term  intervenes  t^tween 
the  time  of  his  appointment  and  the  time 
of  such  election;  but  if  a  new  term  com- 
mences during  the  interval,  the  term  of  the 
appointee  ends,  and  the  one  entitled  to  the 
new  term  has  a  right  thereto;  but  if  such 
one  on  the  arrival  of  the  tttrm  does  not 
appear   and   qualify,    thou^     the    reason 
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the  time  of  their  selection.  The  following 
cases  throw  some  light  on  the  question  be- 
fore US:  People  ex  rel.  Murphy  v.  Col,  132 
CW.  334,  64  Pac.  477;  Wainwright  v.  Fore, 
22  Okla.  387,  97  Pac.  831 ;  State  ex  rel.  Atty. 
Gen.  y.  Philips,  30  Fla.  679,  11  So.  922. 

The  relator  relies  upon  the  following 
cases:  State  ex  rel.  Welsh  v.  Mechem,  31 
Kan.  435,  2  Pac.  816;  State  ex  rel.  Whitney 
T.  Johns,  3  Or.  533,  and  State  ex  rel.  Weeks 
V.  Gamble,  13  Fla.  9.  The  Kansas  case  is 
of  doubtful  authority,  when  considered  in 
connection  with  the  later  expressions  of  the 
same  court.  But,  if  it  he  otherwise,  the 
controlling  element  in  the  case  was  a  statute 


which  provided  that  all  appointments  to  fill 
vacancies  should  continue  ''until  the  next 
(general  election  and  such  vacancy  shall  be 
filled  by  an  election."  The  Oregon  case  may 
sustain  the  contentions  of  the  relator,  but  if 
it  does,  it  is  contrary  to  all  of  the  more  re- 
cent authorities.  It  was  there  held  that  an 
office  is  in  the  nature  of  a  personal  fran- 
chise; that  an  election  to  fill  a  vacancy  shall 
occur  at  the  next  general  election,  and  that 
the  one  elected  holds,  not  for  the  unexpired 
term,  but  for  a  full  constitutional  term,  four 
or  six  years,  as  the  case  may  be.  This 
would  be  contrary  to  the  spirit  of  our  Con- 
stitution, which  seems  designed  to  eff'ect  un- 


thereof  be  death,  there  is  a  vacancy  in  the 
office  for  the  term;  that  until  an  appoint- 
ment is  made,  the  incumbent  of  the  pre- 
vious term  holds  over,  but  when  an  appoint- 
ment is  made,  and  the  appointee  qualifies, 
the  previous  term,  and  the  rights  of  the 
incumbent  to  the  office,  are  ended." 

So,  in  State  ex  reL  Watson  v.  Cobb,  2 
Kan.  32,  the  court  said  in  speaking  of  an 
appointment  of  a  judge:  "The  general 
principle  is  that  the  judiciary  are  elective. 
The  exception  made  to  meet  possible  neces- 
sities is  by  appointment  to  fill  vacancies, 
but  that  appointment  is  expressly  limited, 
and  must  expire  at  the  next  regular  elec- 
tion." This  was  quoted  with  approval  by 
Bond  V.  White,  8  Kan.  333. 

And  where  the  statute  relating  to  county 
assessors  simply  provides  that  in  the  case 
of  a  vacancy  in  that  office,  the  county  board 
shall  fill  that  vacancy  by  appointment,  and 
there  is  nothing  whatever  said  as  to  how 
long  the  appointee  shall  hold  the  office, 
the  general  provision  that  a  person  ap- 
pointed shall  hold  his  office  until  the  next 
general  election,  at  which  time  his  suc- 
cessor should  be  elected  for  the  balance 
of  the  unexpired  term,  prevails.  State  ex 
rel.  Peters  v.  Coleman,  91  Neb.  167,  135 
N.  W.  444. 

So,  also,  in  State  ex  rel.  Whitney  v. 
Johns,  3  Or.  533,  it  was  held  that  under 
a  statute  which  provided  that  when  at  any 
time  a  vacancy  shall  have  occurred  in  any 
state  office,  or  in  the  office  of  judge  of 
any  court,  the  governor  shall  fill  such 
vacancy  by  appomtment,  which  shall  ex- 
pire when  a  successor  shall  have  been 
elected  and  qualified,  and  under  the  pro- 
vision of  the  Constitution  that  "general 
elections  shall  be  held  on  the  first  Monday 
in  June  biennially,"  an  appointee  by  the 
governor  to  fill  a  vacancy  m  the  office  of 
county  judge  occasioned  by  death  held  only 
until  such  office  was  filled  at  the  first  gen- 
eral election  after  the  vacancy  occurred. 
This  decision  was  put  squarely  upon  the 
ground  that  an  appointee  to  an  elective 
office  should  hold  the  office  only  imtil  such 
time  as  it  could  be  filled  by  an  eleotion  by 
the  people. 

The  power  of  the  general  assembly  to 
provide  how  vacancies  in  municipal  offices 
may  be  filled,  under  Const.  $  152,  is  Hmited 
50  L.R^.(N.S.) 


to  filling  vacancies  in  elective  offices  tem- 
porarily, and  until  an  election  can  be  bad 
by  the  people  as  provided  by  §  152.  Todd 
V.  Johnson,  99  Ky.  548,  33  L.RJk.  399,  36 
So.  987. 

And  a  statute  providing  that  in  case  of 
vacancy  in  a  county  office,  the  governor 
shall  fill  the  vacancy  by  appointment  for 
the  unexpired  portion  of  the  regular  term, 
is  invalid  as  abridging  the  constitutional 
right  of  self-government.  Atty.  Gen.  ex 
rel.  Lawrence  v.  Trombly,  89*  Mich.  50. 
50  N.  W.  744. 

And  under  the  Florida  Constitution,  an 
appointment  to  fill  a  vacancy  in  an  elective 
county  office  caused  by  the  failure  of  the 
duly  elected  person  to  qualify  therefor  is 
not  for  the  remainder  of  the  term,  but 
only  until  the  qualification  of  a  successor 
chosen  at  the  next  ensuing  general  election. 
Re  Executive  Communication,  25  Fla.  426, 
5  So.  613. 

In  Dyer  v.  Bagwell,  54  Iowa,  487,  6  N. 
W.  712,  it  was  held  that  where  the  stat- 
ute requires  the  incumbent  to  qualify  anew 
when  it  is  ascertained  that  he  "holds  over 
for  another  term,"  the  law  in  a  sense  ap- 
points the  incumbent  to  fill  the  vacancy, 
and  an  officer  thus  holding  over  because  of 
the  failure  to  elect  a  successor  at  the  reg- 
ular election  is  filling  a  vacancy,  so  that 
he  holds  the  office  only  until  a  successor 
is  elected  at  the  next  regular  election. 

The  mere  failure  of  the  people  at  the 
first  opportunity  to  elect  a  person  to  fill 
a  vacancy  in  an  elective  office  does  not  con- 
firm the  title  of  an  appointee  to  the  office 
for  the  full  unexpired  term.  Atty.  Gen.  ex 
rel.  Lawrence   v.   Trombly,   supra. 

So,  in  Heys  v.  Walters,  46  Ga.  386,  a 
provision  of  the  Code  that  an  officer  of  the 
court  appointed  to  fill  a  vacancy  "holds 
his  office  during  the  term  and  ten  days 
after  the  final  adjournment  of  the  court" 
was  held  permissory,  rather  than  manda- 
tory, so  that  where  a  regular  officer  has 
been  elected  to  fill  the  vacancy,  and  the 
emergency  requiring  the  appointment  is 
passed,  the  appointed  officer  must  yield 
his  office  to  the  person  regularly  elected 
thereto. 

A  statute  providing,  among  other  things, 
that  a  vacancy  occurring  in  the  office  of 
county  clerk  shall  be  fillc4  at  the  next  gen- 
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iformity  of  elections  for  state  officers.  The 
dissenting  opinion  of  Judge  Strahan,  in 
Baker  v.  Payne,  22  Or.  336,  29  P|ic.  787,  is  in 
harmony  with  our  holding  that  no  election 
can  occur,  although  a  general  election  be 
held,  unless  it  is  provided  by  law  that  such 
officer  shall  be  elected  at  that  time.  The 
Florida   case,    like    the   Oregon   case,    was 


grounded    upon    the   earlier   California  de- 
cisions, and  is  at  variance  with  the  general 
rule,  and  probably  with  the  later  expressiona 
of  the  same  court. 
The  writ  is  denied. 

Rndkln,  Ch.  J.,  and  Fallerton,  Gose, 
Morris,  Crow,  and  Parker,  JJ.,  concur. 


eral  election,  does  not  contravene  the  con- 
stitutional provision  that  clerks  "shall  hold 
their  office  for  five  years,"  and  that  when  a 
vacancy  occurs  in  the  office,  the  governor 
"shall  fill  such  vacancy,  and  the  commis- 
sion shall  expire  when  a  successor  is 
elected  and  qualified;"  consequently,  under 
the  statute  an  appointee  of  the  governor 
will  hold  the  office  only  until  a  successor 
is  elected  at  the  general  election  next  suc- 
ceeding the  vacancy.  State  ex  rel.  Kirby 
V.  Lee,  77  N.  J.  L.  68,  71  Atl.  122,  affirmed 
in  77  N.  J.  L.  618,  72  Atl.  1118. 

Under  the  provision  of  §  152  of  the  Con- 
stitution, a  mayor  and  general  council  of 
a  city  cannot  appoint  a  person  to  act  as 
tax  receiver  to  fill  a  vacancy  for  the  unex- 
pired term,  where  more  than  three  months 
intervenes  between  the  happening  of  the 
vacancy  and  the  next  ensuing  general  elec- 
tion. Shelley  v.  McCuUough,  97  Ky.  164, 
30  S.  W.  193. 

Where  the  Constitution  merely  fixed  the 
length  of  a  term  of  office  for  county  treas- 
urer, but  did  not  fix  the  time  of  the  be- 
ginning of  such  office,  and  made  no  pro- 
vision as  to  the  filling  of  vacancies,  one 
appointed  by  the  county  commissioners  to 
hold  office  for  the  unexpired  term,  but 
commissioned  by  the  governor  to  serve  un- 
til his  successor  was  elected  and  qualified, 
can  hold  only  until  a  successor  is  duly 
elected  and  qualified,  under  a  statute  pro- 
viding that  all  appointments  to  fill  vacan- 
cies shall  expire  when  a  successor  is  elected 
and  qualified  who  shall  be  elected  at  the 
next  general  election.  Beale  v.  State,  49 
Ind.   41. 

In  State  ex  rel.  Mathewson  v.  Dow,  78 
Conn.  53,  60  Atl.  1063,  it  was  held  that 
where  the  legislature  attempted  to  make 
an  appointment  to  fill  a  vacancy  for  the 
unexpired  portion  of  the  time  only,  and 
the  legislature  had  itself  created  the  office 
and  prescribed  the  term  thereof,  such  an 
appointee  would  be  ousted  from  the  office 
by  a  suit  brought  after  the  expiration  of 
such  portion  of  the  term,  by  one  who  had 
been  elected  by  the  legislature  for  the  suc- 
ceeding term;  the  court  said  that  it  was 
unnecessary  to  determine  whether  the  lim- 
itation was  or  was  not  authorized,  since  if 
it  was,  the  defendant's  term  had  expired, 
and  if  it  was  not,  his  appointment  was  in- 
effectual from  the  first,  and  he  was  not  a 
de  jure  officer. 

A  statute  providing  that  an  appointment 
to  fill  a  vacancy  "shall  expire  when  a  suc- 
cessor is  elected  and  qualified,  who  shall  be 
elected  at  the  next  general  election,"  does 
not  have  the  effect  of  continuing  the  term 
of  a  person  so  appointed  beyond  the  term 
60  L.RJl.(N.S,) 


of  the  person  whose  place  he  was  appointed 
to  fill,  merely  because  the  successor  bad 
been  already  elected  at  a  regular  election. 
State  ex  rel.  Ault  v.  Long,  91  Ind.  351. 

The  provision  that  **the  county  auditor 
shall  hold  his  office  for  the  term  of  four 
years  from  the  first  Monday  in  March  next 
succeeding  his  election"  applies  only  to  a 
regular  succession  of  terms  by  election,  and 
the  term  of  one  appointed  temporarily  to 
fill  the  vacancy  expires  immediately  upon 
the  qualification  of  one  elected  his  suc- 
cessor.    Douglass  V.  State,  31   Ind.  429. 

And  article  6,  §  4,  of  the  Constitution, 
prescribing  the  time  when  sheriffs  shall 
enter  upon  the  duties  of  their  respective 
offices,  refers  to  sheriffs  regularly  elected 
at  the  biannual  elections,  and  has  no  ap- 
plication to  elections  of  sheriffs  to  fill  va- 
cancies, so  as  to  prolong  the  t«rm  of  one 
appointed  to  fill  a  vacancy  beyond  the  elec- 
tion and  qualification  of  a  successor.  Cate 
V.  Ross,  2  Duv.  243. 

So,  the  statutory  provision  that*  all  "ap- 
pointments" to  fill  vacancies  shall  be  only 
until  a  successor  is  elected  and  qualified  is 
not  in  conflict  with  the  constitutional  pro- 
vision that  all  officers  of  a  certain  class 
"shall  hold  their  offices  for  the  term  of 
two  years  and  until  their  successors  shall 
be  qualified,"  as  the  constitutional  pro- 
vision fixes  only  the  duration  of  the  regu- 
lar term,  and  does  not  have  reference  to 
the  question  of  a  vacancy  (Bond  v.  A^Tiito. 
8  Kan.  333),  nor  to  vacancies  created  by 
the  organization  of  new  counties  (Hagerty 
v.  Arnold,  13  Kan.  367;  State  ex  rel.  Rockey 
T.   Foster,  36  Kan.  604,   13  Pac.   841). 

In  a  few  cases  the  appointment  has 
been  held  to  be  for  the  unexpired  portion 
of  the  term,  under  particular  provisions  of 
the  law  which  do  not  admit  of  any  other 
construction. 

Thus,  under  the  provisions  of  an  act  au- 
thorizing the  appointment  of  an  additional 
judge  for  a  judicial  district,  "to  hold  of- 
fice until  the  next  general  election  for 
district  judges,  and  until  his  successor  is 
eleoted  and  qualified,"  it  was  held  in  Jov 
V.  Gifford,  22  Idaho,  301,  125  Pac  181, 
that  where  the  first  appointee  of  the  gov- 
ernor resigned  his  office  before  the  next 
general  election,  and  the  governor  made 
another  and  further  appointment  to  fill 
the  vacancy,  such  subsequent  appointee 
took  the  office  subject  to  the  same  pro- 
visions as  the  original  appointee,  and  was 
entitled  to  hold  the  office  until  the  next 
general  election  for  district  judges,  and 
until  his  successor  was  elected  and  qualified. 

Under  a  section  of  the  Constitution 
which  provides  that  when  any  office  shall 
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become  vacant  and  no  mode  is  provided  by 
the  Constitution  or  law  for  filling  the 
vacancy,  the  governor  shall  have  the  power 
to  fill  such  vacancy  by  appointment,  the 
appointment  is  for  the  unexpired  term  of 
the  member  whose  place  the  appointment 
is  made  to  fill.  State  ex  rel.  Holmes  v. 
Finnerud,  7  S.  D.  237,  64  N.  W.  121, 

Under  a  statute  providing  that  at  a 
general  election  in  a  certain  year  and  every 
two  years  thereafter,  a  county  attorney 
shall  be  elected,  who  shall  hold  his  office 
for  the  term  of  two  years  and  until  his 
successor  is  elected  and  qualified,  and  fur- 
ther providing  that  appointees  to  fill  vacan- 
cies shall  hold  the  ofiice  until  a  successor 
shall  be  elected  and  qualified,  a  person  ap- 
pointed to  fill  a  vacancy  in  that  office  will 
hold  until  the  place  is  filled  at  a  regular 
election  occurring  in  one  of  the  years  above 
designated,  notwithstanding  a  general  pro- 
vision that  any  vacancies  occurring  in  any 
county  office  thirty  days  prior  to  any  gen- 
eral election  shall  be  filled  thereat.  State 
ex  rel.  Easterling  v.  Rankin,  33  Neb.  266, 
49  N.  W.  1121.  A  similar  decision  was  ren- 
dered in  State  ex  rel.  Parker  v.  Saline 
County,  60  Neb.  276,  83  N.  W.  70.  See 
niso  State  ex  rel.  Hull  v.  Walker,  30  Neb. 
501,  46  N.  W.  648. 

One  appointed  to  a  vacancy  caused  by 
the  death  of  the  incumbent  is  entitled  to 
hold  the  office  for  the  unexpired  term,  under 
a  statute  providing  that  any  person  elected 
or  appointed  to  fill  a  vacancy  possesses  all 
of  the  liabilities,  duties,  and  obligations  of 
the  officer  whose  place  he  fills.  Sheen  v. 
Hughes,  4  Ariz.  337,  40  Pac.  679.  The 
court  said:  "That  which  is  surrendered 
by  the  one  is  gained  or  acquired  bv  the 
other.  The  one  loses  the  office  for  the  re- 
maining or  unexpired  por.tion  of  the  term, 
and  the  other  acquires  by  appointment  that 
which   is   surrendered.'* 

The  statute  creating  a  vice  chancellor's 
court,  and  providing  that  the  act  shall  take 
effect  and  be  in  force  from  and  after  its 
passage,  "and  until  the  next  general  elec- 
tion the  vacancies  existing,  as  well  as  all 
vacancies  hereafter  occurring,  shall  be 
filled  by  appointment  by  the  governor,"  was 
intended  to  empower  the  governor  to  fill 
the  vacancies  occurring  subsequent  to  the 
first  election  under  the  act,  for  the  whole 
of  the  term  unexpired  when  an  appoint- 
ment is  made, — the  phrase  "until  the  next 
general  election"  having  reference  only  to 
the  first  vacancies  caused  by  the  creation 
of  the  office.  Toney  v.  Harris,  85  Ky.  463, 
3  S.  W.  614. 

In  two  cases  it  has  been  held  that  an  ap- 
pointment to  fill  a  vacancy  is  for  the  full 
term  of  the  office. 

Thus,  in  He  Supreme  Court  Vacancy,  4 
S.  D.  532,  67  N.  W.  495,  where  a  judge  who 
had  been  re-elected  died  before  entering 
the  new  term,  the  court  held  that  there 
was  a  vacancy  to  be  filled  by  appointment 
by  the  governor,  but,  as  the  Constitution 
and  statutes  made  no  provision  for  any 
election  to  that  office  before  the  time  of 
the  regular  election  to  fill  the  office  after 
60  L.R^.(N.8.) 


the  expiration  of  the  full  term,  the  appoint- 
ment would  be  for  the  full  term. 

Where  tj^e  only  provision  regulating  the 
term  of  office  of  sheriff  was  that  he  should 
hold  the  office  for  four  years,  and  that  in 
case  of  a  vacancv  the  governor  should  fill 
the  vacancy,  such  appointee  will  hold  for 
the  full  term  of  four  years.  State  v.  Mc- 
Clintock,  1  M'Cord,  L.  245. 


VI.  Ad  interim  appointments. 

In  some  cases,  there  is  a  provision  for  an 
ad  interim  appointment  of  an  officer.  Such 
appointments  are  merely  to  avoid  incon- 
venience or  delay  in  public  business,  and 
the  appointees  hold  only  until  the  office 
can  be  filled  in  the  ordinary  way. 

As  a  county  solicitor  whose  office  was 
vacated  by  reason  of  his  conviction  and 
sentence  for  a  felony  is  entitled  to  an 
immediate  restoration  to  office  upon  the 
judgment  being  reversed,  an  appointment 
to  fill  such  vacancy  cannot  extend  beyond 
such  reversal.  Ex  parte  Diggs,  50  Ala. 
78. 

So,  the  appointment  to  fill  a  vacancy 
caused  by  the  insanity  of  the  incumbent 
terminates  immediately  upon  the  latter's 
recovery  therefrom.  State  ex  rel.  Herod 
V.  Pidgeon,  8  Blackf.  132. 

And  where,  upon  the  suspension  of  a 
clerk  of  a  court  on  charges  preferred 
against  him,  he  resigns,  the  appointment 
of  a  temporary  clerk  made  at  his  suspen- 
sion terminates  with  the  resignation. 
Ruddock  V.  Mallory,  14  La.  Ann.  314. 

A  deputy  sheriff  who,  upon  the  suspen- 
sion of  the  sheriff,  was  temporarily  ap- 
pointed to  act  as  sheriff,  can  hold  his 
office  only  until  the  vacancy  is  filled  by 
the  regular  appointing  power.  McCue  v. 
Circuit  Ct.  51  Iowa,  60,  50  N.  W.  488. 

The  provision  in  §  1393,  Rev.  Stat.,  in 
reference  to  the  filling  of  a  vacancy  in  the 
office  of  the  clerk  of  the  circuit  court  by 
appointment  by  the  judge  of  that  court,  o( 
a  clerk  ad  interim,  who  shall  perform  all 
the  duties,  etc.,  "for  the  time  being,"  is 
solely  to  avoid  the  danger  of  delay  in  the 
making  of  an  appointment  by  the  gov- 
ernor, and  such  clerk  ad  interim,  serves 
only  until  an  appointment  is  made  by  the 
governor.  State  ex  rel.  Ellis  v.  Givens,  48 
Fla.  165,  37  So.  308. 

A  clause  in  a  statute  providing  that  the 
justices  may  in  case  of  a  vacancy  "appoint 
a  clerk"  for  the  superior  court  of  the 
county  of  Suffolk,  without  an  express  state- 
ment of  the  term  for  which  they  are  to 
make  the  appointment,  will  not  be  con- 
strued so  as  to  make  the  appointment, 
for  the  unexpired  term,  where  other  clauses 
expressly  provide  that  appointees  to  fill 
vacancies  in  the  office  of  clerks  of  courts  are 
to  hold  their  office  until  the  next  general 
election.  Atty.  Gen.  v.  Campbell,  191  Mass. 
497,  78  N.  E.  133. 

An  appointment  by  the  court  "to  act  as 
clerk''  of  the  court  holds  only  imtil  a  clerk 
is  regularly  elected  by  the  board  of  super- 
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visors.  Slate  ex  rel.  Haffelfinger  v.  Brown, 
144  Iowa,  739,  123  N.  W.  779. 

A  clerk  of  the  court  appointed  by  the 
court,  under  a  statute  providing  that  in 
case  of  vacancy  the  court  may  appoint  ''a 
clerk  pro  tcm.  until  a  qualified  clerk  may  be 
duly  elected,"  can  hold  the  office  only  until 
a  successor  is  elected  at  the  first  election  at 
which  the  office  could  be  filled.  Brower  y. 
O'Brien,  2  Ind.  423. 

Justices  of  the  inferior  courts  of  the  city 
of  New  York  and  Brooklyn,  who  were  trans- 
ferred by  the  charter  consolidating  the 
cities  to  be  justices  of  the  municipal  court, 
were  not  ''elected  or  appointed,"  so  as  to  be 
entitled  under  the  charter  to  appoint  clerks 
of  the  court  for  the  full  term  of  six  years, 
but  they  may  make  appointments  of  clerks 
not  extending  beyond  their  own  official  ex- 
istence. Stuber  v.  Coler,  164  N.  Y.  22,  68 
N.  E.  17. 

VII.  Where   apeolal   act  conflicts  with 

general  axst. 

Where  a  law  creating  an  office  specifically 
provides  how  vacancies  occurring  in  such 
office  shall  be  filled,  such  provision,  and  not 
the  general  law  on  the  subject  of  vacancies, 
governs  and  controls  the  method  of  filling 
vacancies  in  such  office.  State  ex  rel.  East- 
erling  v.  Rankin,  33  Neb.  266,  49  N.  W. 
1121.  To  the  same  effect,  State  ex  rel. 
Hull  V.  Walker,  30  Neb.  601,  46  N.  W.  648. 

A  special  act  providing  that  appointees 
to  vacancies  in  the  office  of  county  treas- 
urer shall  hold  for  the  remainder  of  the 
term  controls  a  general  act  which  provides 
that,  in  case  of  vacancy  in  a  county  office, 
the  board  of  supervisors  shall  appoint  a 
suitable  person  "to  fill  the  vacancy  until 
the  next  general  election."  People  ex  rel. 
Fowler  v.  Wells,  11  Cal.  329. 

So,  in  Dowling  v.  White,  116  Ala.  306, 
22  So.  113,  it  was  held  that  a  special  pro- 
vision in  the  Constitution  that  a  person  ap- 
pointed by  the  governor  to  a  vacancy  in 
the  office  of  sheriff  shall  "continue  in  i>ffice 
until  the  next  general  election  in  the 
county  for  sheriff"  must  prevail  over  the 
general  provision  of  the  Code  that  vacancies 
in  all  county  offices  shall  be  filled  by  ap- 
pointment of  the  governor,  and  the  ap- 
pointees shall  hold  their  offices  for  the  un- 
expired term. 

Where  special  provisions  are  found  in  a 
statute  relating  to  the  filling  of  vacancies 
in  the  office  of  sheriff,  differing  from  the 
general  rule  in  regard  to  filling  offices  in 
general,  which,  in  the  absence  of  the  special 
provisions,  would  apply  to  the  office  of 
sheriff,  the  courts  will  give  the  special  pro- 
visions effect  by  construing  them  as  excep- 
tions to  the  general  rule.  State  ex  rel. 
Crawford  y.  l^^Gregor,  44  Ohio  St.  628,  10 
N.  E.  66. 

A  statute  providing  that  the  term  of  office 
of  a  person  elected  to  the  office  of  surro- 
gate in  the  city  and  county  of  New  York 
shall  be  six  years  is  not  inconsistent  with, 
and  does  not  repeal,  the  section  of  an 
earlier  law  which  provides  that  in  case  ^ 
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vacancy  shall  occur  in  such  office,  the  super- 
visors  are  authorized  to  fill  such  yacancy 
until  the  next  general  election,  when  "an 
election  shall  be  had  to  fill  the  unexpired 
term  of  the  officer  whose  term  had  so  be- 
come vacant,"  the  former  statute  merely 
changing  the  regular  term  of  office  from 
three  to  six  years,  and  not  affecting  the 
term  of  one  appointed  to  fill  a  yacancy. 
People  ex  rel.  Rozenkrams  y.  Carr,  86  N.  Y. 
612. 

VIII.  Vacancies  in  office  to  he  flUed  by 
governor  by  and  vHih  the  consent  of 
the  senate. 

As  to  right  of  governor  or  President  to 
make  an  ad  interim  appointment  to  an 
office  whose  fixed  term  expires  before  the 
senate's  adjournment,  where  the  incumbent 
is  authorized  to  hold  over  until  his  suc- 
cessor is  appointed,  see  note  to  People  ex 
rel.  Mitchell  y.  Sohmer,  46  L.R.A.(N.S.) 
1202. 

The  general  subject  of  the  necessity  of 
confirmation  where  an  appointment  by  one 
person  is  subject  to  the  confirmation  by 
another  person  or  body  is  not  within  the 
scope  of  this  note.  But  a  few  cases  in- 
volving offices  filled  in  this  manner  fall 
within  the  scope  of  this  note. 

Ordinarily,  in  case  of  offices  to  be  filled 
by  the  governor  with  the  advice  and  con- 
sent of  the  senate,  appointments  to  fill  va- 
cancies made  during  a  recess  of  the  senate 
will  continue  only  until  the  close  of  the 
next  session  of  the  confirming  body. 

Thus,  when,  during  a  recess  of  the  senate, 
a  vacancy  occurs  in  an  office  ordinarily 
filled  by  the  governor  with  the  consent  of 
the  senate,  the  appointment  thereto  by  the 
governor  under  §  217  of  the  Revised  Statutes 
continues  until  the  end  of  the  next  ensuing 
session  of  the  senate,  unless  an  appoint- 
ment shall  be  sooner  made  and  confirmed. 
Simonton  v.  State,  44  Fla.  289,  31  S.  W. 
821;  Re  Advisory  Opinion,  46  Fla.  154,  34 
So.  671. 

So,  a  person  appointed  during  a  recess  of 
the  senate,  to  fill  a  vacancy  in  an  office 
which  is  regularly  filled  by  the  governor 
by  and  with  the  consent  and  advice  of  the 
senate,  cannot,  by  virtue  of  the  recess  ap- 
pointment alone,  hold  the  office  after  the 
close  of  the  nest  session  of  the  senate. 
State  v.  Williams,  20  S.  C.  12.  And  to  the 
same  effect  was  the  decision  in  State  ex 
rel.  Lavin  v.  Bacon,  14  S.  D.  394.  86  N.  W. 
606;  State  v.  Powell,  40  La.  Ann.  241,  4 
So.  447;  State  ex  rel.  George  v.  Tucker,  23 
La.  Ann.  139. 

So,  too,  a  temporary  appointment  by  the 
governor  during  a  recess  of  the  senate  is 
not  extended  beyond  the  end  of  the  next 
term  of  the  senate,  by  the  fact  that  the  ap- 
pointment of  his  successor  was  invalid. 
Sappington  y.  Slade,  91  Md.  640,  48  Atl. 
64. 

So,  in  the  case  of  an  office  which  is  to  be 
filled  by  the  governor  by  and  with  the  con- 
sent of  the  senate,  if  a  vacancy  occurs  >vbeu 
the  senate  is  no%  i|i  session,  a  nomination 
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to  fill  tbe  office  may  be  made  at  the  next 
fiession,  without  regard  to  any  appointment 
which  the  goTemor  may  have  made  during 
the  recees  of  the  legislature.  State  ex  rel. 
Meyer  y.  Van  Tromp,  27  La.  Ann.  569. 

Where  the  statute  authorizing  the  ap- 
pointment of  a  bank  commissioner  provided 
that  the  incumbent  should  be  appointed  by 
the  governor  by  and  with  the  advice  and 
consent  of  the  senate,  and  that  his  term 
of  office  should  be  for  four  years,  and  until 
his  successor  was  appointed  and  qualified, 
but  made  no  provision  for  the  filling  of 
vacancies  that  might  occur  in  the  office, 
which  statute  did  not  become  a  law  until 
«fter  the  legislature  had  adjourned,  an  ap- 
pointment during  recess  by  the  governor  is 
only  provisional  and  temporary,  and  the 
term  of  office  of  his  successor  appointed 
during  a  session  of  the  legislature  and  con- 
firmed by  the  senate  will  continue  for  the 
full  term  of  four  years.  State  ex  rel.  Dawes 
▼.  Breidenthal,  55  Kan.  308,  40  Pac.  651. 

However,  the  term  of  office  of  one  ap- 
pointed during  a  recess  of  the  Senate,  to 
fill  a  vacancy  in  the  office  of  United  States 
marshal  caused  by  the  suspension  by  the 
President  of  the  regularly  appointed  in- 
cumbent, is  not  terminated  before  the  close 
of  the  next  Senate,  by  the  rejection  by  the 
Senate  of  the  temporary  appointee,  when  he 
was  regularly  nominated  for  the  office  by 
the  President.  Be  Marshalship,  20  Fed. 
379. 

In  some  California  cases  it  has  been  held 
that  where  the  appointment  is  in  the  gov- 
ernor with  the  advice  and  consent  of  the 
senate,  and  the  term  expires  during  a  recess 
of  the  senate,  an  appointment  by  the  gov- 
ernor is  for  the  full  term,  and  a  new  ap- 
pointment made  during  the  session,  al- 
though confirmed  by  the  senate,  does '  not 
terminate  the  recess  appointment.  People 
ex  rel.  Ryder  v.  Mizner,  7  Cal.  519;  People 
«x  rel.  Atty.  Gen.  v.  Addison,  10  Cal.  1. 

And  where  under  the  statute  all  appoint- 
ments of  school  commissioners  to  begin 
new  terms  must  be  made  by  the  concurrent 
act  of  the  governor  and  senate,  and  the 
governor  can  appoint  alone  only  in  case  of 
a  vacancy  occurring  during  a  recess  of  the 
senate,*  and  the  l^islature  adjourns  with- 
out having  taken  any  action  upon  the  nom- 
ination of  the  successor  to  one  appointed 
'during  a  recess,  the  governor  is  not  author- 
ized to  make  a  new  appointment  after  the 
adjournment  of  the  senate,  and  the  incum- 
bent will  hold  until  the  next  session  of  the 
senate.  Ash  v.  McVey,  85  Md.  119,  36  Atl. 
440. 

And  in  State  ex  rel.  Sikes  ▼.  Williams, 
-222  Mo.  268,  121  S.  W.  64,  17  Ann.  Cas. 
1006,  it  was  held  that  when  a  vacancy  oc- 
curred in  an  office  to  be  filled  by  the  gov- 
ernor by  and  with  the  consent  of  the  sen- 
Ate,  the  law  did  not  contemplate  that  there 
could  be  no  occupant  of  the  office  until 
'''the  governor  and  senate  had  acted,"  but 
that  the  legislative  intent  was  to  authorize 
the  governor  to  make  appointments  to  the 
office  at  such  times  as  vacancies  occur 
therein,  and  that  the  consent  of  the  senate 
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would  be  given  or  refused  at  the  next  suc< 
ceeding  meeting  of  that  body;  in  the  mean- 
time such  appointee,  after  naving  qualified 
under  the  act,  would  be  entitled  to  the 
office  until  such  time  as  the  senate  may 
pass  adversely  upon  his  appointment. 

Under  a  statute  providing  that  vacan- 
cies which  happen  in  offices  the  appoint- 
ment to  which  is  in  the  governor  and  sen- 
ate, or  in  the  legislature,  shall  be  filled  by 
the  governor  during  a  recess  of  the  legisla- 
ture by  granting  commissions  that  shall 
expire  whenever  the  governor  and  senate 
or  the  legislature  shall  appoint  the  person 
or  persons  to  fill  sajd  offices, — an  appoint- 
ment during  the  recess  of  the  legislature  by 
the  governor  to  fill  a  vacancy  in  an  ofiice 
appointment  to  which  is  vested  in  the  gov- 
ernor and  senato  cannot  be  withdrawn  by 
the  governor.  People  ex  reL  Wetherbee 
y.  Cazneau,  20  Cal.  503. 

In  State  ex  rel.  Little  v.  Foster,  130  Ala. 
164,  30  So.  477,  it  was  held  that  where  the 
Constitution  provided  that  certain  officers 
should  be  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the 
senate,  and  there  was  no  provision  made 
for  the  filling  of  vacancies  by  appointment 
by  the  governor  alone,  an  appointment  by 
the  governor  during  a  recess  of  the  senate 
is  a  mere  nullity  as  far  as  the  de  jure 
character  of  the  appointee  is  concerned. 
This  decision  was  cited  i^ith  approval  in 
Clark  V.  Stete,  —  Ala.  — ,  59  So.  259. 

It  has  been  held  that  the  term  of  office 
of  one  appointed  by  the  governor  to  fill 
a  vacancy  during  a  recess  of  the  senate  is 
extended  for  the  full  term  by  his  subse- 
quent nomination  by  the  governor  and  con- 
firmation by  the  senate,  notwithstanding 
the  governor  fails  to  issue  a  new  commis- 
sion. Com.  ▼.  Waller,  145  Pa.  235,  23  Atl. 
382. 

On  the  other  hand,  it  was  held  in  one 
case  that  a  person  appointed  by  the  gov- 
ernor to  fill  a  vacancy  during  a  recess  of 
the  senate  holds  the  office  only  until  the 
expiration  of  the  next  term  of  the  senate, 
and  the  term  is  not  extended  by  the  gov- 
ernor sending  the  name  to  the  senate  and 
ite  confirmation  by  the  senate,  where  no 
new  commission  is  issued  to  him,  and  the 
sending  of  his  name  to  the  senate  and  its 
confirmation  have  reference  solely  to  the 
time  for  which  he  was  first  appointed. 
Kroh  V.  Sinoot,  62  Md.  172. 

The  provision  that  a  vacancy  in  the  office 
of  a  prison  superintendent  shall  be  filled 
by  the  governor  until  "the  meeting  of  the 
legislature"  means  a  special  as  well  as  a 
regular  meeting.  McA£fee  v.  Russell,  29 
Miss.  84. 

So,  an  appointment  may  be  confirmed  at 
a  special  session  even  if  such  act  is  not 
mentioned  by  the  governor  in  his  call  for 
the  special  session.  State  ex  rel.  Sikes  v. 
Williams,  222  Mo.  268,  121  S.  W.  64,  17 
Ann.  Cas.  1006. 

A  few  cases  coming  within  the  scope  of 
this  note,  holding  that  confirmation  of  ap- 
pointments to  fill  vacancies  is  unnecessary 
23 
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under  the  particular  facts  of  the  ease,  are 
herewith  noted. 

Thus,  in  Church  v.  Mullins,  10  Colo. 
App.  318,  50  Pac.  1054,  following  People 
y.  Osborne,  7  Colo.  605,  4  Pac.  1071,  it  was 
held  that  the  constitutional  provision  that 
the  governor  shall  nominate,  and  by  and 
with  the  consent  of  the  senate  appoint,  all 
officers  whose  offices  are  provided  for  by 
the  Constitution  or  not  otherwise  provided 
for  by  law,  and  that  appointments  to  fill 
vacancies  shall  continue  only  until  the 
next  meeting  of  the  senate,  when  the  nom- 
inations shall  be  sent  in  for  confirmation, 
did  not  apply  to  the  office  of  fire  commis- 
sioners, which  was  created  by  a  statute 
giving  the  governor  power  to  fill  vacancies, 
so  that  the  term  of  a  person  appointed  to 
that  office  to  fill  a  vacancy  during  the  re- 
cess of  the  senate  did  not  expire  at  the 
close  of  the  session  of  the  senate,  merely 
because  the  governor  failed  to  send  the 
name  to  the  senate.  And  to  the  same 
effect  was  the  decision  in  Monash  v. 
Rhodes,  11  Colo.  App.  404,  53  Pac.  236, 
affirmed  in  27  Colo.  235,  60  Pac.  569, 
which  had  to  do  with  vacancies  in  the 
board  of  public  works. 

The  governor  may  appoint  a  person  to 
fill  a  vacancy  in  the  office  of  district  at- 
torney without  the  consent  of  the  senate, 
under  Rev.  Stat.  1802,  §  1,  as  the  consti- 
tutional provision  requiring  such  consent 
refers  only  to  constitutional  offices,  while 
the  office  of  district  attorney  was  created 
by  statute.  Walsh  v.  Knickerbocker,  18 
La.  Ann.  180. 

Under  a  statute  providing  that  vacancies 
in  the  office  of  trustee  of  the  asylum  for  the 
insane  "shall  be  filled  by  the  governor  for 
the  unexpired  term,"  appointments  to  va- 
cancies in  such  offi(^  need  not  be  confirmed 
by  the  senate,  although  the  appointees  to 
full  terms  must  by  another  section  of  the 
same  statute  be  so  confirmed.  State  ex 
rel.  Coates  v.  Manson,  105  Tenn.  232,  58 
S.  W.  319. 

The  governor  has  the  power  to  fill,  until 
the  next  regular  meeting  of  the  senate,  the 
offices  of  judges  of  the  court  of  appeals, 
which  were  created  by  a  bill  which  passed 
the  legislature,  but  was  not  approved  by 
the  governor  until  after  the  legislature 
adjourned,  and  which  provided  that  the 
governor  should  appoint  the  members  with 
the  consent  of  the  senate,  but  that  the  ap- 
pointments should  not  take  effect  until  the 
senate  confirmed  them,  except  that  in  case 
of  a  vacancy  the  governor  should  fill  the 
same  until  the  next  session  of  the  legisla- 
ture. People  ex  rel.  Griffith  v.  Scott,  52 
Colo.  59,  120  Pac.  126. 

In  State  ex  rel.  Holmes  v.  Finnerud,  7 
S.  D.  237,  64  N.  W.  121,  an  appointment 
by  the  governor  under  the  constitutional 
provision  that  "when  any  office  shall  from 
any  cause  become  vacant,  and  no  mode  is 
provided  by  the  Constitution  or  law  for 
filling  such  vacancy,  the  governor  shall 
have  the  power  to  fill  such  vacancy  by  ap- 
pointment," need  not  be  confirmed  by  the 
senate,  although  ordinarily  the  office  is  to 
50  L.R.A.(N.S.) 


be  filled  by  the  governor  by  and  with  con- 
sent of  senate. 

/X.  Alteration  of  eowftitutiotuU  term  by 

statute. 

01  course,  if  the  Constitution  has  pre- 
scribed the  term  pf  an  office,  the  legislature 
cannc*^  by  statute  alter  such  term.  So, 
where  the  Constitution  provides  that  a 
term  shall  be  a  certain  number  of  years, 
and  there  is  no  further  provision  as  to  va> 
cancies,  a  statute  providing  that  an  ap- 
pointment to  fill  a  vacancy  in  such  office 
shall  be  for  the  unexpired  term  is  void. 

Thus,  in  Becker  v.  Thompson,  14  Phila» 
201,  it  was  held  that  the  section  of  the 
Constitution  providing  that  the  term  of  the 
office  of  magistrates  in  the  inferior  courta 
in  Philadelphia  "shall  be  for  five  years"" 
precluded  the  legislature,  in  providing  for 
vacancies,  from  legislating  for  the  unex- 
pired term. 

The  legislature  has  no  power  to  restrict 
the  constitutional  term  of  a  duly  elected 
officer.  People  ex  rel.  Weller  v.  Townsend, 
102  N.  Y.  430,  7  N.  E.  360.  See  alsa 
Reister  v.  Hemphill,  2  S.  C.  335. 

So,  in  Todd  v.  Johnson,  99  Ky.  548,  3S 
L.R.A.  399,  36  So.  987,  it  was  held  that  % 
statute  providing  that  a  vacancy  in  a  mu- 
nicipal office  shall  be  filled  at  the  "next 
municipal  election"  was  invalid  if  it  fixed 
a  time  for  an  election  to  fill  such  a  va- 
cancv  at  a  time  different  from  that  fixed 
by  the  constitutional  provision  that  vacan- 
cies occurring  more  than  three  months  be- 
fore the  next  succeeding  annual  election  at 
which  either  city,  town,  county,  district, 
or  state  officers  were  to  be  elected  were  t» 
be  filled  at  that  election. 

And  the  legislature  has  no  power  t» 
limit  the  term  of  a  person  elected  to  fill  a 
vacancy  in  the  office  of  justice  of  the 
peace,  to  the  time  of  the  unexpired  term, 
if  the  Constitution  provides  without  quali- 
fication that  justices  of  the  peace  shall  be 
elected  for  six  years.  Keys  v.  Mason,  3> 
Sneed,   6. 

The  legislature  has  ne  power  to  pre- 
scribe that  a  person  elected  to  fill  the  va- 
cancy in  the  office  of  sheriff  shall  hold  the 
office  for  the  unexpired  term  only,  where 
the  Constitution  fixes  the  term  of  office  of 
sheriff  at  two  years.  Atty.  Gen.  ex  reU 
Schantz  v.  Brunst,  3  Wis.  787. 

Since,  under  the  Constitution,  ordinaries 
are  judicial  officers,  and  as  such  hold  their 
offices  during  good  behavior,  a  person  ap- 
pointed by  uie  governor  to  that  office  will 
hold  during  good  behavior,  although  the 
statute  authorizes  the  governor  to  make  ft 
temporary  appointment  only.  State  v.  Hut- 
son,  1  M'Cord,  L.  240. 

But  where  the  original  Constitution  pro- 
vided that  the  ^neral  assembly  should* 
elect  the  district  judges,  and  that  the  gov- 
ernor should  fill  vacancies  occurring  in  r> 
cess,  but  the  amended  Constitution  trans- 
ferred the  election  of  such  judges  to  the 
people,  and  was  silent  as  to  the  manner 
in  which  vacancies  should  be  filled,  it  wasi 
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lield  in  State  t.  Sorrells,  15  Ark.  664,  that 
the  legislature  had  the  power  to  enact  a 
law  providing  for  a  special  election  to  fill 
vacancies  in  such  positions,  the  person 
elected  to  hold  the  ofiice  for  the  unexpired 
term  of  his  predecessor,  notwithstanding 
the  Constitution  provided  that  the  judges 
should  **be  elected  for  the  term  of  four 
years  from  the  date  of  their  conunission." 

Where  the  Constitution  prescribes  the 
term  of  office  of  county  judge  at  four  years, 
a  statute  establishing  a  new  county  is  void 
BO  far  as  it  attempts  to  fix  the  term  of  the 
first  incumbent  at  two  years.  People  ex 
reL  Westbrook  v.  Rosborough,  14  Cal.  180. 

So,  an  act  limiting  the  term  of  the  clerk 
of  a  new  county  until  the  next  general 
election,  where  the  iatervening  period  is 
less  than  the  constitutional  term  of  four 
years,  is  void.  Brewer  v.  Davis,  9  Humph. 
208,  49  Am.  Dec  706. 

But  the  first  term  of  officers  in  new 
counties  may  be  made  of  less  duration  than 
the  constitutional  term  of  office,  where  the 
legislature  is  empowered  to  create  new 
counties  for  the  convenience  of  the  people, 
and  the  Constitution  further  contemplates 
uniformity  in  the  time  of  holding  elections 
to  county  offices,  a)id  provides  that  vacan- 
cies shall  be  filled  for  the  unexpired  term. 
Wright  V.  Adams,  46  Tex.  134. 

So,  too,  the  legislature  has  no  power  to 
continue  a  person  in  office  beyond  the  con- 
stitutional period. 

Thus,  the  term  of  office  of  a  township 
supervisor  elected  for  the  unexpired  term 
of  a  predecessor  cannot  be  extended  by 
statute  beyond  the  time  definitely  fixed  for 
its  expiration  by  the  Constitution.  Com. 
ex  rel.  Dawson  v.  Krepps,  239  Pa.  471,  86 
Atl.  1020. 

Under  a  constitutional  provision  that 
"in  case  of  elective  officers,  no  person  ap- 
pointed to  fill  a  vacancy  shall  hold  his 
office  by  virtue  of  such  appointment  longer 
than  the  conmiencement  of  the  political 
year  next  succeeding  the  first  annual  elec- 
tion after  the  happening  of  the  vacancy," — 
a  statute  is  unconstitutional  which  pro- 
hibits an  election  to  fill  a  vacancy,  unless 
the  vacancy  occurs  three  months  before  the 
general  election,  and  which  in  consequence 
requires  the  mayor  to  appoint  a  person  to 
fill  the  vacancy,  which  in  the  case  at  bar 
would  be  for  two  years  and  five  months. 
Markland  v.  Scully,  203  N.  Y.  158,  96  N.  E. 
427,  affirming  146  App.  Div.  350,  131  N.  Y. 
Supp.  364. 

tender  the  Constitution  an  appointment 
to  fill  a  vacancy  in  the  office  of  supervisors 
in  the  city  of  Buffalo  cannot  continue 
longer  than  the  commencement  of  the  po- 
litical year  next  succeeding  the  first  annual 
election  after  the  happening  of  the  va- 
cancy, and  the  section  of  the  city  charter 
of  Buffalo  providing  that  such  appointment 
shall  be  for  the  unexpired  term  is  uncon- 
stitutional. People  ex  rel.  Howard  v.  Erie 
County,  42  App.  Div.  510,  59  N.  Y.  Supp. 
476,  affirmed  in  160  N.  Y.  687,  65  N.  £. 
1099. 
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The  legislature  has  no  power  to  pass  a 
law  continuing  in  office  a  county  judge  who 
has  been  appointed  to  fill  a  vacancy,  after 
another  has  been  duly  elected  to  fill  such 
vacancy.  State  ex  rel.  Dithmar  v.  Bun- 
nell, 131  Wis.  198,  110  N.  W.  177,  11  Ann. 
Cas.  560. 

And  a  statute  providing  that  in  case  of 
a  vacancy  in  a  county  office,  the  governor 
shall  fill  the  vacancy  by  appointment  for 
the  unexpired  portion  of  the  regular  term, 
is  invalid  as  abridging  the  constitutional 
right  of  self-government.  Atty.  Gen.  ex 
rel.  Lawrence  ▼.  Trombly,  89  Mich.  50,  60 
N.  W.  744. 

But  it  has  been  held  that  the  constitu- 
tional provision  as  to  filling  vacancies  ap' 
plies  only  to  the  offices  then  existing  or 
created  by  the  Constitution,  and  not  to 
offices   subsequently   created. 

Thus,  the  constitutional  provision  that 
the  governor  shall  fill  all  vacancies,  and 
the  appointee  shall  serve  until  his  succes- 
sor is  elected  or  appointed  and  qualified, 
refers  to  the  offices  established  by  the  Con- 
stitution only,  so  that  the  legislature,  if  it 
has  the  power  to  create  an  office,  may  reg- 
ulate, in  any  manner  it  sees  fit,  the  filling 
of  vacancies  therein  and  the  term  of  office 
of  such  appointees.  State  ex  rel.  Hadley 
V.  Herring,  208  Mo.  708,  106  S.  W.  984. 
To  the  same  effect,  People  ex  rel.  Ward  v. 
Scheu,  167  N.  Y.  292,  60  N.  E.  660.  See 
also  People  v.  Osborne,  7  Colo.  605,  4  Pac. 
1074. 

The  constitutional  provision  vesting  in 
the  governor  the  power  of  appointment  to 
fill  vacancies  in  ''any  state  office"  does  not 
apply  to  state  offices  subsequently  created 
by  statute,  so  that  it  is  competent  for  the 
legislature  to  provide  that  appointments  to 
such  new  offices  shall  continue  until  the 
next  meeting  of  the  legislature  only.  Atty. 
Gen.  ex  rel.  Dust  v.  Oakman,  126  Mich. 
717,  86  Am.  St.  Rep,  574,  86  N.  W.  161. 

So,  in  State  ex  rel.  Murphy  v.  McBride, 
29  Wash.  335,  70  Pac.  25  it  was  held  that 
under  article  4,  §  3,  of  the  Constitution, 
which  provides  that  ''the  terms  of  judges 
elected  shall  be  six  years,"  the  six-year 
term  therein  provided  applied  only  to 
elected  judges,  and  a  statute  fixing  the 
term  of  appointed  judges  for  a  shorter 
period  was  not  in  confiict  therewith. 

A  provision  that  the  governor  might  ap- 
point certain  district  judges  for  a  term  of 
one  year,  contained  in  a  statute  passed  for 
the  purpose  of  making  elections  less  fre- 
quent, and  of  securing  uniformity  in  the 
beginning  and  ending  of  official  terms,  such 
appointments  to  be  made  in  the  districts 
in  which  the  term  of  office  of  judge  expired 
one  year  before  the  time  when  it  was  de- 
signed that  the  new  regular  terms  should 
begin,  is  not  in  violation  of  the  constitu- 
tional provision  for  the  filling  of  vacancies 
in  that  office  until  the  next  regular  election, 
and  a  person  so  appointed  for  one  year  is 
entitled  to  the  office  as  against  a  prior  in- 
cumbent who  claims  by  virtue  of  the  pro- 
vision that  he  should  hold  until  his  succes- 
sor is  elected  and  qualified.     State  ex  rel. 
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Godard  t.  Andrews,  64  Kan.  474,  67  Pac. 
870. 

X,  Term   not   affected    by    eatntniasion 
issued  &y  appointing  power. 

The  term  of  office  of  one  appointed  to 
mi  a  vacancy  cannot  be  limited  or  extended 
by  the  terms  of  the  commission  issued  to 
liim. 

Clark  V.  State,  —  Ala.  — ,  69  So.  269; 
He  Executive  Communication,  14  Fla.  277; 
Re  Advisory  Opinion,  31  Fla.  1,  18  L.R.A. 
594,  12  So.  114;  Beale  v.  State,  49  Ind.  41; 
SState  ex  rel.  Hench  v.  Chapin,  110  Ind. 
272,  11  N.  E.  317;  Hale  v.  Bischoff,  63 
Kan.  301,  36  Pac.  752;  State  ex  rel.  Little 
V.  VVentworth,  65  Kan.  298,  40  Pac.  648; 
Hoke  V.  Richie,  100  Ky.  66,  37  S.  W.  266, 
38  S.  VV.  132;  People  ex  rel.  Andrews  v. 
Lord,  9  Mich.  227;  Stadler  v.  Detroit,  13 
Hich.  346;  State  ex  rel.  Withers  v.  Stone- 
Atreet,  99  Mo.  361,  12  S.  W.  895;  State  ex 
rel.  Cosgrove  v.  Perkins,  139  Mo.  106,  40 
S.  W.  650 ;  State  ex  rel.  Hadley  v.  Corcoran, 
206  Mo.  1,  103  S.  W.  1044,  12  Ann.  Cas. 
565;  Stote  ex  rel.  Sikes  v.  Williams,  222 
Mo.  268,  121  S.  W.  64,  17  Ann.  Cas.  1006; 
People  V.  Dooley,  171  N.  Y.  74,  63  N.  E. 
815;  State  ex  rel.  Atty.  Gen.  t.  Taylor,  16 
Ohio  St.  137;  Com.  ex  rel.  King  v.  King, 
85  Pa.  103;  SUte  ▼.  McClintock,  1  M'Cord, 
L.  245;  Calloway  v.  Sturm,  1  Heisk.  764. 

Where  the  statute  provides  that  an  ap- 
pointee by  the  governor  shall  be  entitled  to 
take  and  to  hold  the  office  until  the  end  of 
the  next  ensuing  term  of  the  senate,  unless 
a  successor  be  sooner  appointed  and  con- 
firmed by  the  senate,  the  governor  cannot 
limit  such  term  by  fixing  any  other  date 
at  which  the  commission  will  expire.  Re 
Executive  Communication,  14  Fla.  277. 

Since,  under  the  Constitution  of  the 
fltate,  sheriffs  hold  their  office  for  four 
years,  a  person  appointed  to  fill  a  vacancy 
in  such  an  office  will  hold  for  the  full  term 
•of  four  years,  although  the  appointment  was 
made  only  until  an  election  could  be  held. 
State  V.  McClintock,  1  M'Cord,  L.  245. 

If  the  appointing  power,  in  attempting  to 
exercise  a  power  of  appointment  clearly  de- 
fined, puts  an  unauthorized  limitation  upon 
the  appointment  by  inadvertence  or  misap- 
prehension, the  appointment  is  nevertheless 
valid,  and  is  unaffected  by  the  attempted 
limitation.  Stadler  v.  Detroit,  13  Mich. 
346;  People  v.  Dooley,  171  N.  Y.  74,  63 
N.  E.  816. 

The  terms  of  an  office  having  been  pre- 
enelj  limited  and  defined  by  the  Constitu- 
tion, the  legislative  body  cannot,  in  the 
appointment  of  incumbents,  attach  other 
And  various  terms  and  conditions  by  which 
to  affect  the  same.  Shelby  ▼.  Johnson, 
Dallman  Dec.    (Tex.)    697. 

A  governor  has  no  power  to  commission 
An  appointee  to  a  vacancy  on  the  supreme 
court  bench  for  the  balance  of  the  unex- 
pired term,  where  the  Constitution  requires 
the  governor  to  call  a  special  election  two 
months  after  the  vacancy.  Calloway  v. 
6turm,  1  Heisk.  764. 

The  fact  that  the  superintendent  of  pnb« 
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lie  instruction  fixed  the  term  of  school 
trustee  at  one  year  does  not  affect  the 
trustee's  right  to  serve  the  statutory  term 
of  three  years.  Brown  v.  Oakes,  16  Tex. 
Civ.  App.  39,  40  S.  W.  165. 

An  appointment  to  the  office  of  county 
treasurer  by  the  county  commissioners  to 
the  end  of  the  term  will  hold  only  until 
the  office  is  filled  under  the  terms  of  the 
statute  at  the  next  general  election.  Beale 
V.  State,  49  Ind.  41. 

Where  there  was  a  vacancy  in  a  term  for 
one  year,  the  election  of  a  person  for  three 
years  is  invalid  for  more  than  the  one 
year.  State  v.  Lane,  16  R.  I.  620,  18  Atl. 
1035. 

A  person  appointed  pro  tern,  clerk  of  the 
court  by  the  court  holds  only  until  a  succes- 
sor is  elected,  although  the  court's  certifi- 
cate of  appointment  sUites  that  it  is  for  the 
unexpired  term.  Brower  v.  O'Brien,  2  Ind. 
423. 

Where  the  charter  of  a  city  prescribes 
that  the  term  of  office  of  city  marshal  shall 
be  for  two  years,  the  council  cannot  restrict 
the  term  to  one  year,  and  the  mere  fact 
that  the  term  was  stated  in  the  official 
bond  as  one  year  can  make  no  difference. 
Stadler  v.  Detroit,  13  Mich.  346. 

The  mere  fact  that  the  election  notice 
stated  that  the  election  was  for  a  full  term, 
and  not  for  an  unexpired  term,  does  not 
have  any  effect  upon  the  tenure  of  office 
for  the  term  for  which  the  person  is  elected 
as  fixed  by  law.  Parmater  v.  State,  102 
Ind.  90,  3  N.  E.  382. 

The  term  of  office  of  one  appointed  to 
fill  a  vacancv  is  not  extended  beyond  the 
time  fixed  by  law,  merely  because  the 
sheriff  in  his  notice  of  election  fixes  a  dif- 
ferent time.    Brooke  v.  Com.  86  Pa.  163. 

And  the  wording  of  the  proclamation  of 
the  governor  for  tne  special  election  is  not 
conclusive  as  to  the  length  of  time  the 
person  elected  shall  serve.  People  ex  rel. 
Atty.  Gen.  v.  Burbank,  12  Cal.  378. 

A  decision  somewhat  to  the  contrary  was 
handed  down  in  State  ex  rel.  Mathewson 
V.  Dow,  78  Conn.  63,  60  AtL  1063,  in 
which  it  was  held  that  where  the  Con- 
stitution provided  that  certain  judges 
shall  be  appointed  for  terms  of  two 
years,  and  the  legislature  appointed  a 
person  to  fill  a  vacancy  for  the  unexpired 
portion  of  the  term,  the  limitation  as  to 
the  time  was  so  attached  to  the  appoint- 
ment as  to  warrant,  if  not  compel,  a  belief 
that  the  legislature  intended  them  as  a 
whole,  and  would  not  have  made  an  ap- 
pointment which  would  break  the  regular 
succession  of  biennial  terms,  and  that  to 
reject  the  limitation  while  supporting  the 
appointment  would  be  to  defeat,  and  not 
to  carry  out,  the  legislative  will. 

A  somewhat  similar  decision  was  ren- 
dered in  People  ex  rel.  Bridgeman  v.  Hall, 
104  N.  Y.  170,  10  N.  E.  136,  where  it  was 
held  that  an  appointment  to  the  office  of 
city  chamberlain  purporting  to  be  tempo- 
rary, made  under  a  power  expressly  given 
to  the  mayor  by  the  charter,  will  not  inure 
for  the  full  term,  although  the  only  power 
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which  he  could  have  ezerciaed  at  that  time 
was  to  miJce  an  appointment  for  the  full 
term. 

XI.  MiisceUaneaua  deciMons. 

Quite  a  number  of  cases  involving  the 
term  of  office  of  one  appointed  to  fill  a  va- 
cancy are  controlled  by  the  express  terms 
of  statutes  or  by  the  unusual  state  of  facts 
in  the  case,  which  do  not  have  a  general 
application.  These  cases  are  collected  and 
discussed  at  this  place,  although  they  may 
not  be  of  great  value  upon  the  general 
questions  discussed  later  in  the  note. 

Under  the  so-called  vacating  ordinance  of 
March  17,  1865,  persons  appointed  to  fill 
vacancies  in  the  office  of  circuit  attorney 
may  hold  -their  offices  until  the  regular 
election  in  1868,  and  the  legislature  has  no 
power  to  abridge  the  term.  Re  Advisory 
Opinion,  38  Mo.  419. 

But  an  appointment  to  fill  a  vacancy 
caused  by  the  death  or  resignation  of  such 
original  appointee  under  the  vacating  or- 
dinance is  made  under  the  provision  of  the 
Constitution,  and  the  appointee  holds  his 
office  only  until  a  successor  is  duly  elected, 
and  this  may  be  done  in  1866,  under  the  act 
providing  for  elections  for  office  of  circuit 
attorney.  State  ex  rel.  Kreiter  v.  Straat, 
41  Mo.  58. 

And  the  legislature  has  the  power  to  re- 
store the  time  of  the  election  of  such  offi- 
cers to  1868,  so  as  to  end  the  term  of  one 
appointed  to  fill  a  vacancy  caused  by  the 
death  or  resignation  of  one  elected  under 
the  law  of  1866.  State  ex  rel.  Atty.  Gen. 
V.  Davis,  44  Mo.  129. 

In  Re  Sadsbury's  Constable,  3  Pa.  Dist. 
R.  589,  a  statute  which  substituted  trien- 
nial for  annual  elections  of  constable,  but 
which  made  no  provision  for  the  filling  of 
vacancies;  was  held  by  implication  to  sub- 
stitute the  word  "triennial"  for  "annual" 
in  the  section  of  the  earlier  statute  pro- 
viding that,  in  case  of  vacancies,  the  courts 
shall  appoint  some  person  to  serve  as  con- 
stable until  the  next  "annual"  election. 
And  to  the  same  effect  were  the  decisions  in 
Re  Beaver  Falls  Nomination,  3  Pa.  Dist. 
R.  677;  Tyson's  Case,  2  Pa.  Dist.  R.  633; 
Re  Beaver  Falls  Election,  14  Pa.  Co.  Ct. 
289;  English's  Case,  16  Pa.  Co.  Ct.  129.  A 
similar  ruling  in  regard  to  burgesses  was 
made  in  Com.  ex  rel.  Shaffer  v.  Jackson,  16 
Pa.  Co.  Ct.  561. 

The  contrary  view,  however,  wa«»  taken 
in  some  other  lower  county  courts  in 
Pennsylvania.  Thus,  in  Re  Green  Twp. 
Constable,  1  Pa.  Dist.  R.  711,  it  was  held 
that  the  two  statutes  must  be  construed 
together,  and  the  vacancy  in  the  office  of 
constable  was  to  be  filled  at  the  next  annual 
election.  And  to  the  same  effect  were  the 
decisions  in  Carr's  Case,  1  Pa.  Dist.  R. 
262;  Davis's  Case,  3  Pa.  Dist.  R.  677;  Re 
Dauphin  Borough  Constable,  4  Pa.  Dist. 
R.  35;  Rudy's  Case,  9  Pa.  Co.  Ct.  467. 

Under  the  constitutional  provision  con- 
ferring upon  the  governor  the  power  to 
fill  vacancies,  and  providing  that,  in  case 
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of  a  vacancy  in  an  elective  office,  a  persoi^ 
shall  be  chosen  to  the  office  on  the  next 
election  day  appropriate  to  such  office, — » 
person  appointed  to  fill  the  vacancy  in  the 
office  of  state  treasurer,  caused  by  the 
death  of  the  person  elected  thereto  before 
his  term  of  office  began,  holds  under  his- 
appointment  until  the  time  fixed  by  law 
for  the  qualification  of  a  successor,  elected 
in  the  year  1912,  where  the  Constitution 
provided  that  "a  state  treasurer  elected  in 
the  year  1909  shall  serve  for  three  years, 
and  his  successor  shall  be  elected  at  the 
general  election  in  the  year  1912."  Etter 
V.  McAfee,  229  Pa.  315,  78  Atl.  275. 

Under  the  Rhode  Island  Constitution, 
any  person  elected  by  the  general  assembly 
at  the  annual  session  for  election  of  public 
officers,  to  fill  the  office  of  judge  of  the 
supreme  court,  holds  his  office  until  it 
shall  be  declared  vacant  by  the  general 
assembly.  Re  Election  of  Justices,  23  R.  I, 
635,  51  Atl.  221. 

The  phrase,  "term  of  the  present  incum- 
bent," as  used  in  a  statute  providing  that 
the  term  of  the  county  treasurer  shall  be- 
gin on  the  1st  day  of  Januarv  next  follow- 
ing the  term  of  the  present  incumbent,  re- 
fers to  the  term  of  the  person  in  office  when 
the  genera]  election  is  held  at  which  the 
successor  is  elected,  and  not  to  the  term 
of  the  person  in  office  when  the  act  took 
effect;  consequently,  when  an  occupant  had 
been  appointed  to  fill  the  vacancy  caused  by 
the  removal  of  the  person  occupying .  the 
office  when  the  act  first  mentioned  took 
effect,  and  by  the  terms  of  the  general 
statute  such  appointment  was  to  "expire 
when  a  successor  is  elected  and  qualified, 
who  shall  be  elected  at  the  next  general 
election,"  a  person  duly  elected  at  a  gen- 
eral election  held  during  such  occupancy 
is  entitled  to  take  his  office  on  January 
1st  following  his  election,  and  the  ap- 
pointee is  not  entitled  to  serve  until  the 
1st  day  of  January  following  the  day 
when  his  predecessor's  original  term  would 
have  expired.  Weaver  v.  State,  152  Ind. 
479,  53  N.  E.  450. 

A  statute  providing  that  the  regular 
term  of  all  state  and  county  officers  when 
elected  for  a  full  term  shall  commence  on 
the  first  Monday  of  January  next  succeed- 
ing the  election,  when  taken  in  connection 
with  the  constitutional  provision  that,  in 
case  of  a  vacancy  in  the  office  of  the  clerk 
of  the  circuit  court,  the  person  elected  to 
fill  that  vacancy  shall  hold  his  office  for  the 
full  term,  must  be  taken  as  repealing  by 
implication  a  previous  statute  providing 
that  clerks  of  the  circuit  court  ^ected  to 
supply  vacancies  may  qualify  and  enter 
upon  the  duties  of  their  office  immediately 
after  being  notified  of  their  election,  so 
that  a  person  appointed  to  fill  a  vacancy  in 
that  office  holds  the  office  until  the  first 
Monday  of  January  following  the  election 
of  his  successor,  and  the  latter  is  duly 
qualified  if  his  oath  of  office  and  bond  are 
properly  filed  within  the  time  limit  from 
that  date.  State  ex  rel.  Allen  v.  Lyon,  45 
Wis.  246. 
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Where  a  statute  passed  for  the  purpose 
of  changing  the  tini''  of  election  from 
March  to  November  illegally  extended  the 
term  of  office  of  an  incumbent  from  March 
until  the  Ist  of  the  following  January,  at 
which  time  it  was  provided  that  a  new  ap- 
pointment should  oe  made,  which  latter 
provision  was  legal,  a  person  appointed  to 
the  office  in  March  will  hold  the  office  until 
the  1st  of  January  following,  thus  filling 
the  vacancy  caused  by  law.  Re  Lowman,  95 
App.  Div.  32,  88  N.  Y.  Supp.  633,  affirmed 
in  179  N.  Y.  600,  72  N.  E.  1145. 

The  provision  in  the  act  changing  the 
election  from  August  to  November,  that 
"all  officers  whose  terms  of  office  would  ex- 
pire did  the  election  occur  on  the  first 
Thursday  in  August,  1876,  are  hereby  au- 
thorized and  directed  to  hold  over  in  the 
same  until  their  successors  in  office  are 
elected  and  qualified  under  this  act,"  re- 
fers to  an  election  by  the  county  commis- 
sioners as  well  as  to  the  result  of  a  popular 
vote.  State  ex  rel.  Sneed  ▼.  Bullock,  80 
N.  C.  132. 

Where  both  the  regular  term  of  office  of 

Erobate  judge  and  a  vacancy  therein  are  to 
e  filled  at  the  same  election,  but  the 
sherifi*  issued  his  proclamation  as  if  but 
one  judge  was  to  be  elected,  and  that  for 
the  regular'  term,  and  the  electors  gave  but 
one  vote  for  such  office,  without  in  any 
way  limiting  the  term,  then  the  person 
receiving  the  highest  number  of  votes  at 
such  election  will  be  considered  as  elected 
for  the  full  term,  and  not  to  fill  the  va- 
cancy, so  as  to  end  the  term  of  a  person 
appointed  to  such  vacancy.  State  ex  rel. 
Atty.  Gen.  v.  Cogswell,  8  Ohio  St.  620. 

Under  the  constitutional  provision  that 
in  case  of  the  removal  of  the  governor 
from  office,  or  his  death,  resignation,  or  in- 
ability to  perform  the  duties  of  the  office, 
it  shall  devolve  upon  the  secretary  of  state, 
the  latter  officer,  having  succeeded  to  the 
office  upon  the  occurrence  of  one  of  the 
contingencies  mentioned,  is  entitled  to  hold 
the  office  for  the  unexpired  term,  although 
his  term  as  secretarv  of  state  may  have 
expired  previously  thereto.  Chadwick  t. 
Earhart,  11  Or.  389,  4  Pac.  1180. 

The  term  of  office  of  a  county  treasurer 
appointed  by  county  commissioners  to  fill 
a  vacancy  caused  by  the  resignation  of  the 
person  elected  at  the  first  election  under 
the  new  Constitution  is  for  the  unexpired 
term  of  his  predecessor,  which  term  is  not 
extended  by  art.  4,  §  32,  of  the  Constitu- 
tion, which  makes  the  terms  of  officers  pro- 
vided for  therein  to  begin  after  the  next 
regular  election  for  members  of  the  gen- 
eral assembly.  People  y.  McKee,  65  N.  C. 
257. 

XII.  Summary, 

In  bringing  together  the  cases  involving 
the  length  of  term  of  one  appointed  to  fill 
a  vacancy,  great  difficulty  is  found  in 
classifying  them  in  any  logical  or  satis- 
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factory  manner,  since,  for  the  most  part, 
the  cases  are  governed  by  the  particular 
phraseology  of  the  Constitution  and  stat- 
utes involved,  and  frequently  the  result  is 
determined  by  the  effect  of  several  pro- 
visions of  the  law,  and  not  of  one  provision 
only. 

It  may  be  said  as  a  general  proposition 
that  where  the  law  fixes  the  duration  of 
the  term  only,  and  neither  the  commence- 
ment nor  termination  is  prescribed,  and 
there  is  no  reference  to  an  unexpired  term, 
an  election  or  appointment  to  fill  the  va- 
cancy will  be  for  the  full  term  (II.) ;  but 
where  the  law  regulating  the  office  fixes 
the  duration  of  the  term,  and  the  date  of 
the  beginning  or  end  thereof,  or  both,  an 
election  or  appointment  to  fill  the  vacancy 
is  generally  held  to  be  for  the  unexpired 
term  only  (III.) ;  and  where  the  vacancy 
to  be  filled  is  in  a  board  of  several  officers, 
and  the  general  scheme  of  the  law  creat- 
ing the  office  provides  that  the  entire  board 
shall  not  go  out  of  office  at  one  time,  an 
appointment  or  an  election  to  fill  the  va- 
cancy will  also  be  for  the  unexpired  term 
only  (IV.).  In  the  above  cases  the  va- 
cancy-filling power  involved  is  the  same  as 
that  which  regularly  fills  the  office  for  the 
full  term,  although  the  statute  involved 
may  also  provide  for  the  temporary  filling 
of  the  vacancy  by  an  appointment  until 
the  original  office-filling  power,  whether  it 
be  the  people  or  some  ooard  or  officer,  can 
act. 

Where  there  is  a  vacancy  in  an  elective 
office,  the  courts  very  generally  recognize 
the  rule  that  an  appointment  to  fill  such 
vacancy  will  continue  only  until  such  time 
as  the  office  may  be  filled  by  an  election 
(V.).  Such  appointments  may  continue 
for  the  unexpired  term  where  the  provision 
of  the  statute  expressly  or  impliedly  so 
provides,  as,  for  instance,  where  the  stat- 
ute provides  that  the  appointment  shall 
continue  until  the  "next  general  election," 
or  until  the  "next  regular  election,"  etc., 
and  the  courts  construe  the  phrase,  "next 
regular  election,"  or  "next  general  elec- 
tion," to  mean  the  next  eloction  at  which 
the  office  would  have  been  filled  had  there 
been  no  vacancy.  Such  a  construction  is 
sometimes  given  to  phrases  of  this  char- 
acter, but  the  majority  of  the  cases  hold 
that  such  phrases  mean  the  next  election 
in  point  of  time  (see  note  to  Wendorff  v. 
Dill,  post,  359).  Although  the  courts  gen- 
erally hold,  as  was  stated  above,  that  tney 
will  refer  the  filling  of  a  vacancy  in  an 
elective  office  to  the  people  at  the  earliest 
time  compatible  with  the  statute,  yet  a 
temporary  appointment  to  fill  a  vacancy 
is  not  terminated  by  an  invalid  election, 
nor  by  an  election  held  at  a  time  not  fixed 
by  law  for  such  election   (V,). 

A  few  statutes  provide  for  (ki  interim 
appointments  in  cases  where  a  vacancy, 
even  for  a  day,  might  work  greair  incon- 
venience to  the  public,  as  in  the  case  of  a 
vacancy  in  office  of  the  clerk  of  the  court. 
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In  BQch  cases  the  person  appointed  is  eon- 
sidered  only  as  acting  as  such  officer,  and 
upon  the  passing  of  the  emergency,  his 
claim  to  the  office  expires  (VI.)  • 

It  is  the  general  rule  that  where  a  special 
act  pertaining  to  the  term  of  office  of  one 
appointed  to  fill  a  vacancy  conflicts  with  a 
general  law  which  might  also  be  consid- 
ered as  applicable  to  tiie  case,  the  special 
law  will  control   (VII.). 

Ordinarily,  where  offices  are  to  be  filled 
br  the  executive  by  and  with  the  consent  of 
the  legislative  body,  an  appointment  to 
fill  a  vacancy  occurring  during  a  recess  of^ 
the  l^islative  body  will  be  held  to  con- 
tinue only  until  the  close  of  the  next  ses- 
sion of  toe  legislative  body,  whether  such 
term  be  a  regular  or  a  special  term  (VIII.) . 

It  is  fundamental  that  a  constitutional 
term  of  office  cannot  be  abridged  or  ex- 
tended by  statute;  consequently,  where  the 
Constitution  provides  that  a  tejin  of  office 
shall  extend  for  a  designated  number  of 
years,  the  statute  cannot  provide  that  an 
appointment  to  fill  a  vacancy  in  such  office 
shall  be  for  the  unexpired  term  (IX.).  The 
term  of  office  of  one  appointed  to  fill  a  va- 
cancy cannot  be  altered  in  any  way  by  the 
term  of  the  commission  issued  b^  the  ap- 
pointing power,  nor  by  the  election  notice 
given  out  by  the  proper  authority    (X.). 

A  considerable  number  of  cases  involving 
statutes  which  are  applicable  only  to  the 
particular  state  of  facts  which  were  to  be 
controlled  by  the  statute  in  question  have 
also  been  gathered  in  this  note  (XI.). 

In  many  statutes  creating  or  regulating 
offices,  it  is  provided  that  the  incumbent 
shall  hold  his  office  until  his  successor  is 
elected  and  qualified.  The  general  purpose 
of  such  a  statute  is  to  prevent  an  inter- 
regnum to  the  inconvenience  of  the  public 
(see  note  to  Re  Advisory  Opinion,  post, 
365).  As  is  shown  in  the  note  above  re- 
ferred to,  the  majority  of  cases  hold  that, 
upon  the  expiration  of  a  regular  term  of  of- 
fice, there  is  not  a  vacancy  to  be  filled  by  the 
appointing  power  where  the  incumbent  is 
entitled  to  hold  over  until  his  successor  is 
elected  and  qualified.  Such  a  situa- 
tion arises  where  there  is  a  delay  in  the 
r^ralarly  elected  officer's  qualifying  for  the 
office,  or  where  the  election  was  invalid,  or 
the  candidate  receiving  the  highest  num- 
ber of  votes  was  ineligible  for  the  office. 
Such  a  situation  also  arises  where  the  per- 
son elected  dies  before  entering  the  office, 
or  fails  to  qualify  (see  note  to  Com.  ex 
rel.  Todd  v.  Sheats,  post,  374).  The  cases 
are  not  entirely  unanimous  upon  any  of 
these  questions,  but  the  great  majority  of 
the  cases  take  the  position  set  out. 

There  is  a  decided  conflict  of  authority 
as  to  whether  the  provision  that  the  in- 
cumbent shall  hold  over  until  his  successor 
is  elected  and  qualified  applies  where  other 
statutes  limit  the  time  which  an  incumbent 
may  hold  his  office,  and  he  )ias  already  held 
it*  the  full  time  (see  last  subdivision  to 
note  to  Re  Advisory  Opinion,  post,  365. 

W.  M.  O. 
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J.  H.  WENDORFF 

V. 

WILLIAM  DILL. 
(83  Kan.  782,  112  Pac.  588.) 

Oflloer  —  vacancy  -*  regular  election. 

An  election  at  which  judges  of  the  dis« 
trict  court  are  to  be  chosen  for  a  full  term 
in  any  of  the  judicial  districts  of  the  state 
is,  as  to  that  office  in  every  district,  a 
"regular  election"  within  the  meaning  of 
the  constitutional  provision  that,  *Un  case  of 
vacancy  in  any  judicial  office,  it  shall  be 
filled  by  appointment  of  the  governor  until 
the  next  regular  election  that  shall  occur 
more  than  thirty  days  after  such  vacancy 
shall  have  happened.' 


» 


(January  7,   1911.) 

Headnote  by  Mason,  J. 

Note,  ^-^  Meaning  of  **next  general  elec' 
tion**  or  similar  phrase y  in  statute 
fixing  term  of  one  appoifUed  to  fill  a 
vacancy. 

As  to  term  of  office  of  one  appointed  to 
fill  a  vacancy,  see  note  to  State  ex  rel. 
Fish  V.  Howell,  ante,  336.  And  see  also 
that  note  for  references  to  other  notes  upon 
allied  subjects. 

In  general. 

The  courts  are  in  conflict  as  to  the  mean- 
ing of  the  phrase  "next  general  election" 
or  similar  expression,  used  in  the  statutes 
providing  for  the  filling  of  vacancies  in  pub- 
lic offices.  In  the  absence  of  specific  con- 
stitutional or  statutory  construction,  some 
courts  take  the  view  that  such  phrases  mean 
the  election  next  in  point  of  time,  while 
others  hold  that  such  phrases  refer  to  the 
next  election  at  which  a  successor  to  the 
office  would  have  been  elected  had  there*  been 
no  vacancy.  In  the  one  case  the  appointee 
is  merely  temporary,  while  in  the  other  the 
appointee  serves  for  the  full  unexpired  term, 
however  long  it  may  be.  The  cases  uphold- 
ing and  illustrating  these  different  views 
are  presented  in  the  following  subdivisions 
of  this  note. 

Some  other  cases  determining  the  time 
when,  under  the  provision  of  particular 
statutes,  elections  are  to  be  held  for  filling 
vacancies  in  offices,  are  set  out  below. 

Under  constitutional  and  statutory  pro- 
visions that  vacancies  in  elective  offices  shall 
be  filled  "at  the  next  succeeding  election  at 
which  either  city,  town,  county,  district,  or 
state  officers  are  to  be  elected,"  a  vacancy 
in  the  office  of  city  tax  receiver  may  be 
filled  at  an  election  embracing  the  terri- 
torial limits  of  the  city,  although  there  was 
not  an  election  of  city  officers  at  that  time. 
Shelley  v.  McCuUough,  97  Ky.  178,  30  S. 
W.  193.     After  stating  that  a  vacancy  in 
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APPLICATION  for  a  writ  of  quo  war- 
ranto to  determine  the  right  to  the 
office  of  judge  of  the  District  Court  of  the 
First  Judicial  District.  Judgment  for 
plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  S.  Ferry,  T.  F.  Doran,  and  O. 
A.  Magaw  for  plaintiff. 

Messrs.  F..B.  Dawes  and  R.  O.  Miller, 
for  defendant: 

Under  the  Constitution  and  statutes  of 
the  state  of  Kansas,  fixing  the  regular  time 
for  the  election  of  judges,  the  defendant's 
appointment  by  the  goTemor  gives  him 
right  and  title  to  the  office  until  the  next 
regular  time  fixed  by  law  and  the  Consti- 
tution for  electing  a  judge  in  the  class  of 
judges  to  which  the  first  district  belongs. 


People  ex  rel.  Cloud  ▼.  Wilson,  72  N.  C. 
155;  State  ex  rel.  Watson  ▼.  Cobb,  2  Kan. 
37;  Matthews  v.  Shawnee  County,  34  Kaa. 
606,  9  Pac.  765;  Mclntyre  v.  Iliff,  64  Kan. 
747,  68  Pac.  633;  State  ex  rel.  Taggart  y. 
Holcomb,  83  Kan.  256,  111  Pac.  188;  Ward 
V.  Clark,  85  Kan.  315,  10  Pac.  827. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

In  November,  1908,  James  H.  Gillpatrick 
was  elected  judge  of  the  district  court  of 
Leavenworth  county,  constituting  the  first 
judicial  district,  for  the  full  term  of  four 
years.  In  October,  1909,  he  resigned,  and 
William  Dill  was  appointed  to  fill  the  va- 
cancy. At  the  election  of  November,  1910, 
candidates   for   the   place   were   voted   for, 


a  state  court  might  be  filled  only  at  an 
election  held  throughout  the  state,  the  court 
said:  "Unless  the  territorial  limits  of  the 
particular  office  to  be  filled  were  embraced 
by  that  of  the  nearest  succeeding  election, 
the  rule  might  be  different.  For  example,  a 
vacancy  in  a  state  office  would  not  be  filled 
at  a  succeeding  election  in  which  only  city 
officers  were  to  be  elected." 

Electors  of  President  and  Vice  President 
are  state  officers,  although  not  named  in  the 
state  Constitution,  within  the  meaning  of 
Const.  §  152,  providing  for  filling  vacancies 
in  office  which  occur  before  an  annual  elec- 
tion at  which  state  officers  are  to  be  elect- 
ed. Todd  V.  Johnson,  99  Ky.  548,  33  L JI.A. 
899,  36  S.  W.  987. 

An  election  to  fill  a  vacancy  in  the  office 
of  commonwealth's  attorney,  so  as  to  termi- 
nate the  term  of  an  appointee  to  such  va- 
cancy, may,  under  §  152  of  the  Constitution, 
be  held  at  a  time  when  there  is  a  regular 
election  for  the  office  of  judge  of  the  court 
of  appeals  for  the  district  including  the 
county  in  which  the  vacancy  has  occurred. 
Robinson  v.  McCandlcss,  123  Ky.  602,  96  S. 
W.  §77. 

An  election  to  fill  a  vacancy  in  t\\e  office 
of  sheriff,  so  as  to  end  the  term  of  an  ap- 
pointee thereto,  cannot  be  held  at  the  same 
time  as  an  election  when  only  members  of 
Congress  are  to  be  elected,  under  the  sec- 
tion of  the  Constitution  providing  for  the 
filling  of  vacancies  of  all  elective  offices  "at 
the  next  succeeding  election  at  which  either 
city,  town,  county,  district,  or  state  officers 
are  to  be  elected."  Neeley  v.  McCollom,  107 
Ky.  143,  53  S.  W.  37.  See  also  Lynam  v. 
Com.  —  Ky.  — ,  55  S.  W.  686,  and  Furgu- 
son  V.  Hackett,  25  Ky.  L.  Rep.  170,  74  S. 
W.  708. 

But  the  prohibition  against  holding  elec- 
tions for  city  officers  at  the  same  time  that 
members  of  the  House  of  Representatives 
of  the  United  States  are  elected  does  not 
apply  to  elections  to  fill  vacancies,  where 
the  provision  for  the  filling  of  such  va- 
cancies provides  that  vacancies  in  the  city 
offices  may  be  filled  at  district  and  state 
elections,  and  such  elections  may  be  held 
at  the  same  time  that  Congressmen  are 
50  L.R.A.(N.S.) 


elected.  Shelley  v.  McCullough,  97  Ky.  164, 
30  S.  W.  193. 

Where  the  evident  intention  of  the  stat- 
ute is  that  only  one  of  the  two  councilmen 
from  each  ward  shall  be  elected  every  two 
years,  for  a  term  of  four  years,  it  was  held 
in  State  ex  rel.  Benten  v.  La  Porte,  28 
Ind.  248,  that  a  councilman  elected  at  a 
special  election  was  entitled  to  hold  for  the 
unexpired  term  of  four  years,  notwith- 
standing a  provision  that  all  officers  elected 
at  any  special  election  shall  hold  their  of- 
fices until  the  next  general  election. 

A  vacancy  occurring  on  the  6th  of  May 
by  reason  of  the  death  of  the  incumbent  may 
be  filled  at  a  general  election  held  on  the 
6th  of  November,  under  a  stetute  provid- 
ing that  when  vacancies  in  that  office  occur, 
"the  appointee  shall  hold  his  office  until 
the  next  general  election  for  any  state 
officers,"  held  at  least  six  months  after  the 
vacancy  occurs.  Foster  v.  State,  149  Ala. 
632,  43  So.  179. 

Under  the  provisions  of  the  state  Consti- 
tution that  clerks  of  the '  superior  court 
shall  be  elected  "at  the  time  and  in  the  man- 
ner prescribed  by  law  for  the  election  of 
a  general  assembly,"  and  that  the  judge 
of  the  superior  court  shall,  in  case  of  a 
vacancy  in  the  office  of  clerk,  appoint  to 
fill  the  vacancy  "until  an  election  can  be 
regularly  held,"  such  election  for  the  filling 
of  the  vacancy  is  the  first  election  for  mem- 
bers of  the  general  assembly.  Rodwell  t. 
Rowland,  137  N.  C.  617,  50  S.  E.  319. 

Notwithstanding  the  provision  of  the  stat- 
ute that  the  officer  in  question  "shall  be 
elected  in  the  year  1879  and  every  four 
years  thereafter,''  and  that  appointments  to 
fill  vacancies  in  such  office  snail  continue 
until  the  next  election  at  which  the  vacancy 
can  be  filled,  an  election  to  fill  a  vacancy 
may  occur  at  some  other  time  than  the 
regular  quadrennial  election  provided  in  the 
statute,  so  as  to  terminate  the  term  of 
office  of  one  temporarily  appointed  to  fill 
the  vacancy.  State  ex  rel.  Francl  v.  Dod- 
son,  21  Neb.  218,  31  N.  W.  788. 

The  "general  election"  for  county  officers, 
at  which  an  election  to  fill  a  vacancy  in 
the   office  of  governor  may  be  held,   is  a 
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J.  H.  Wendorff  receiving  a  majority  of  the 
votes.  Ue  brings  action  in  this  court  for 
tile  possession  of  the  office.  The  question 
involved  is  whether  the  title  of  Judge  Dill 
under  the  appointment  lasts  until  the  elec- 
tion of  November,  1912,  or  expired  with  the 
qualification  of  a  successor  elected  in  1910. 
The  decision  depends  upon  the  meaning  of 
the  phrase  "next  regular  election"  in  the 
provision  of  the  Constitution  (art.  3,  §  11) 
that,  "in  case  of  vacancy  in  any  judicial 
office,  it  shall  be  filled  by  appointment  of 
the  governor  until  the  next  regular  elec- 
tion that  shall  occur  more  than  thirty  days 
after  such  vacancy  shall  have  happened." 
Originally,  there  was  room  for  the  conten- 
tion that  "regular"  was  used  merely  in 
distinction  from  "special/'  and  designated 


any  election  held  under  the  general  law  that 
provided  machinery  for  receiving  and  can- 
vassing  votes  for  the  office  involved.  How- 
ever, in  Mclntyre  v.  Iliff,  64  Kan.  747,  6& 
Pac.  633,  its  meaning  was  restricted  to  "the 
next  election  regularly  held  conformable  to 
law,  at  which  the  particular  class  of  ju- 
dicial officers  in  question  is  to  be  chosen."' 
p.  760.  The  defendant  maintains  that,  for 
the  purposes  of  applying  this  rule,  the  class 
of  officers  to  which  he  belongs  does  not  in- 
clude judges  of  all  the  district  courts'  in 
the  state,  but  only  those  normally  elected 
at  the  same  time.  The  Qonstitution  (art. 
3,  §§  5,  18)  created  five  judicial  districts,, 
the  judges  of  which  were  to  be  elected  in 
1860,  and  quadrennially^  thereafter.  Aa 
each  new  district  was  formed,  the  regular 


general  election  within  the  provision  of  the 
Constitution  that  state  officers  elected  at 
a  general  election  shall  enter  upon  the 
duties  of  their  offices  upon  the  1st  Monday 
of  January  following  the  election.  Re 
Moore,  4  Wyo.  98,  31  Pac.  980. 

"Next    general"    election. 

As  was  stated  above,  the  term  "next  gen- 
eral election"  has  been  held  to  mean  the 
general  election  next  in  point  of  time,  al- 
though, had  there  been  no  vacancy,  no  elec- 
tion to  the  office  would  have  been  held  until 
some  subsequent  year.  State  ex  rel.  Murrav 
V.  Ayres,  Minor  (Ala.)  323;  People  ex  rel. 
Barbour  v.  Mott,  3  Cal.  502;  People  ex  rel. 
Webster  v.  Babcock.  123  Cal.  307,  55  Pac. 
1017;  Mannix  v.  Selbach,  31  Colo.  502,  74 
Pac.  460;  Bond  v.  White,  8  Kan.  333;  Hag- 
erty  v.  Arnold,  13  Kan.  367;  Morgan  v. 
Pratt  County,  24  Kan.  71;  State  ex  rel. 
Welsh  V.  Mechem,  31  Kan.  435,  2  Pac. 
816 ;  State  ex  rel.  Hockey  v.  Foster,  36  Kan. 

504,  13  Pac.  841;  Wilson  v.  Clark,  63  Kan, 

505,  65  Pac.  705;  Shellev  v.  McCullough,  97 
Ky.  176,  30  8.  W.  193;  Todd  v.  Johnson,  99 
Ky.  648,  33  L.R.A.  399,  36  8.  W.  987 ;  State 
^  rel.  McGee  v.  King,  17  Mo.  511;  State 
ex  rel.  Francl  v.  Dodson,  21  Neb.  218,  31 
N.  W.  788;  State  ex  rel.  Bates  v.  Thayer, 
31  Neb.  82,  47  N.  W.  704;  State  ex  rel. 
Castle  V.  Schroeder,  79  Neb.  759,  113  N.  W. 
192;  State  ex  rel.  Whitney  v.  Johns,  3  Or. 
533;  Baker  v.  Payne,  22  Or.  335,  29  Pac. 
787;  Com.  ex  rel.  Roney  v.  Warwick,  172 
Pa.  140,  33  Atl.  373;  State  ex  rel.  Jackson 
V.  Kerkow,  —  8.  D.  — ,  141  N.  W.  377; 
State  ex  rel.  Alexander  v.  Biggins,  28  8. 
D.  41,  132  N.  W.  677;  Banton  v.  Wilson, 
4  Tex.  400. 

Thus,  in  State  ex  rel.  Rockey  v.  Foster, 
36  Kan.  504,  13  Pac.  841,  the  court  said: 
"It  may  be  sai'd  that  when  the  statute  pro- 
vides that  the  officer  elected  at  the  special 
election  shall  hold  until  the  next  general 
election,  it  means  the  next  general  election 
for  that  office;  but  this  is  not  the  natural 
import  of  the  language,  and  seems  to  re- 
quire an  interpolation  of  certain  words. 
The  phrase  'general  election'  has  a  con- 
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stitutionally  defined,  fixed,  and  uniform 
meaning,  and  is  independent  of  the  terms  of 
office,  or  the  number  of  officers  to  be  elected.*^ 

So,  a  person  appointed  to  fill  a  vacancy 
caused  by  the  death  of  an  alderman  will 
hold  the  office  only  until  it  shall  be  filled 
at  the  next  municipal  election,  since  the 
phrase  "general  election"  as  used  in  the 
election  law  has  reference  to  elections  for 
municipal  offices  in  general,  and  not  the  gen- 
eral election  for  the  particular  office.  State 
ex  rel.  Castle  v.  Schroeder,  79  Neb.  759, 
113  N.  W.  192. 

An  election  for  judge  of  the  siipreme  court 
of  the  state,  as  provided  by  the  Constitu- 
tion, is  a  general  election  within  the  moan- 
ing of  the  term  "next  general  election"  a» 
used  in  the  seotion  of  the  Constitution  re- 
lating to  the  filling  of  the  offices  of  coroner 
and  assessor,  and  the  mere  fact  that  no 
general  election  for  county  officials  was  to 
be  held  that  year  did  not  affect  the  situa- 
tion. Mannix  v.  Selbach,  31  Colo.  502,  74 
Pac.  4«0. 

The  "next  general  election"  as  used  in 
the  statute  providing  for  the  filling  of 
vacancies  in  the  office  of  sheriff  means  the 
next  annual  election  for  representatives  to 
the  general  assembly,  where  the  sheriffs 
in  different  counties  are  elected  in  different 
years.  State  ex  rel.  Murray  v.  Ayres,  Minor 
(Ala.)  323. 

The  resignation  of  a  district  judge  hav- 
ing been  sent  in  more  than  thirty  davs 
before  the  general  election  of  1890,  the 
term  of  one  temporarily  appointed  by  the 
governor  will  end  upon  the  qualification  of 
the  person  duly  elected  at  that  election, 
which  was  one  at  which  justices  could  be 
elected  under  the  statute  providing  that 
vacancies  occurring  in  any  judicial  district 
thirty  days  prior  to  anv  general  election 
shall  be  filled  thereat,  and  that  "the  general 
election  of  this  state  shall  be  held  on  Tues- 
day succeeding  the  first  Monday  of  Novem» 
ber  of  each  year."  State  ex  rel.  Bates  v.. 
Thayer,  31  Neb.  82,  47  N.  W.  704. 

On  the  other  hand,  it  has  been  held  that 
the  phrase  "next  general  election"  refers 
to  the  general  election  at  which  the  office 
would  have  been  filled  had  there  been  no 
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term  of  office  of  its  judge  was  usually  made 
to  begin  in  January  after  the  ensuing  gen- 
eral election.  State  ex  rel.  Goodin  y. 
Thoman,  10  Kan.  191 ;  Peters  ▼.  State  Can- 
vassers, 17  Kan.  365;  Smith  v.  Holt,  24 
Kan.  771.  In  1902,  general  elections  in  the 
odd-numbered  years  were  abolished  (Const, 
art.  4,  §  2),  and  since  then  a  part  of  the 
district  judges  of  the  state  have  been  chosen 
at  each  biennial  election.  Therefore,  by 
reason  of  the  difference  in  the  time  of  their 
selection,  it  may  be  said  that  in  a  sense 
there  are  now  two  classes  of  district  judges, 
and,  as  the  first  district  was  created  by  the 
Constitution,  its  judge  belongs  in  the  class 
with  those  ordinarily  to  be  chosen  in  1912. 
In  State  ex  rel.  Taggart  v.  Holcomb,  83 
Kan.  256,  111  Pac.   188,  where  the  tenure 


of  the  appointee  to  a  newly  created  judge- 
ship was  discussed,  the  court  said  that  his 
office  "should  be  classified  with  that  of  the 
district  judges  whose  successors  are  to 
be  chosen  at  the  election  to  be  held  Novem- 
ber, 1910;"  (p.  260)  but  this  language  was 
used  with  no  purpose  to  suggest  that  the 
two  groups  resulting  frcon  this  classifica- 
tion were  to  be  r^arded  as  separate  class- 
es, in  the  sense  in  which  the  term  was  em- 
ployed in  the  Mclntyre-Iliff  Case. 

Under  similar  constitutional  and  statu- 
tory provisions,  it  has  in  other  states  been 
held  in  substance  that  the  words  "next 
regular  election"  refer  to  an  election  at 
which  the  very  office  in  question  would  or- 
dinarily be  filled.  People  ex  rel.  Cloud  v. 
Wilson,  72  N.  C.  155;   State  ex  rel.  Atty. 
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vacancy.  People  ex  rel.  Murphy  v.  Col, 
132  Cal.  334,  64  Pac.  477;  Stote  ex  rel. 
Daggett  V.  Collins,  2  Nev.  351 ;  Wainwright 
v.  Fore,  22  Okla.  387,  97  Pac.  831;  State 
ex  rel.  McGee  v.  Gardner,  3  S.  D.  553,  54 
N.  W.  606;  Re  Supreme  Court  Vacancy, 
4  S.  D.  532,  57  N.  W.  495;  People  ex  rel. 
Murphy  v.  Hardy,  8  Utah,  68,  29  Pac. 
1118. 

So,  under  a  statute  providing  that  a 
county  superintendent  of  public  schools 
Rhnll  be  elected  in  each  county  at  the  gen- 
eral election  in  the  year  186G,  and  every  two 
years  thereafter,  who  shall  take  his  office 
on  the  first  Monday  in  January  next  suc- 
ceeding his  election,  and  hold  for  two  years, 
and  until  his  successor  is  elected  and  quali- 
fied*" and  providing  further  that  "any  va- 
cancy may  be  filled  until  the  next  general 
election,"  the  court  held  that  the  '^next 
general  election"  referred  to  means  the  next 
general  election  occurring  on  alternate  years 
commencing  with  1864,  and  not  the  election 
held  in  intermediate  years.  State  ex  rel. 
Dsggctt  V.  Collins,  2  Nev.  351. 

And  the  phrase  "next  general  election" 
as  used  in  the  statute  providing  that  the 
county  court  shall  have  the  power  to  fill 
vacancies  in  the  office  of  collector  by  ap- 
pointment until  a  next  general  election 
means  the  regular  biennial  election  for  that 
•office,  to  be  held  in  the  even-numbered  years, 
as  provided  for  in  the  statute  creating 
the  office,  where  the  only  provision  for  a 
general  election  at  any  other  time  is  for 
choosing  all  officers  not  otherwise  provided 
for.  People  ex  rel.  Murphv  v.  Hardy,  8 
Utah,  68.  29  Pac.  1118. 

A  similar  result  is  reached  in  some  cases 
where  the  decision  is  controlled  by  statutes 
which  fix  the  beginning  and  end  of  the 
ierm. 

The  phrase  "next  general  election"  as 
used  in  the  clause  of  the  Constitution  in 
reference  to  the  filling  of  vacancies  in  the 
•office  of  clerks  of  inferior  courts  has  ref- 
erence to  the  next  general  election  for  such 
clerks,  and  not  to  the  general  elections  for 
other  officers,  where  the  general  scheme  of 
the  Constitution  provides  that  the  terms  of 
elective  officers  shall  be  indivisible  and  uni- 
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form  so  as  to  begin  and  end  at  certain  fixed 
times.    Ransdell  v.  Ariail,  13  La.  Ann.  459. 

Where  the  Constitution  provides  that  all 
the  officers  provided  for  therein  are  to  be 
elected  for  limited  terms,  which  terms  ex- 
pire at  the  time  of  the  general  elections  for 
the  respective  offices,  the  term  of  office  of 
one  elected  district  judge  to  fill  a  vacancy 
due  to  the  creation  of  a  new  judicial  dis- 
trict would  terminate  at  the  next  re^Iar 
general  election  for  circuit  judges.  Smith 
V.  Half  acre,  6  How.  (Miss.)  582. 

A  provision  in  a  statute  creating  a  new 
county,  that  all  of  the  officers  named  in  the 
act  shall  hold  their  offices  "until  after  the 
next  general  election,"  or  until  their  suc- 
cessors are  elected,  has  reference,  so  far  as 
the  office  of  clerk  of  the  district  court  is 
concerned,  to  the  next  general  election  at 
which  such  officer  would  be  elected  in  con- 
formity with  established  law,  where  the 
Constitution  provides  that  clerks  shall  be 
elected  at  the  same  time  and  for  the  same 
term  as  judges,  and  the  statute  creating  the 
county  did  not,  as  other  statutes  creating 
other  counties  had  done,  specifically  name 
the  year  in  which  the  election  of  successors 
to  the  temporary  appointees  should  be  held. 
State  ex  rel.  Livesay  v.  Smith,  35  Mont.  523, 
90  Pac.  750,  10  Ann.  Cas.  1138. 

"First  proper  election." 

The  phrase  "first  proper  election"  as 
used  in  §  11  of  the  Revised  Statutes  of 
Ohio,  providing  that  temporary  appointees 
to  fill  vacancies  shall  hold  the  office  until 
the  successor  is  elected  and  qualified,  and 
that  such  successor  shall  be  elected  at  the 
first  proper  election  that  is  held  more  than 
thirty  days  after  the  occurrence  of  the 
vacancy,  means  "the  first  regular  recur- 
rence of  that  election  at  which  the  officer 
whose  successor  is  to  be  chosen  was  elected; 
or,  in  other  words,  the  first  election  occur- 
ring appropriate  to  that  particular  office 
under  the  law  regulating  elections  to  that 
office."  State  v.  Barbee,  45  Ohio  St.  347, 
13  N.  E.  731. 

And  the  Barber  Case  was  cited  upon  this 
point  with  approval  in  State  ex  rel.  Trau- 
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Oen.  ▼.  Phillips,  30  Fla.  579,  591,  11  So. 
0*22;  State  ex  rel.  McGee  v.  Gardner,  3  S. 
D.  553,  54  N.  W.  606.  Other  decisions  have 
4t  contrary  tendency.  People  ex  rel.  Web- 
ster V.  Babcock,  123  Gal.  307,  55  Pac.  1017; 
State  ex  reL  Atty.  Gen.  ▼.  Gonrades,  45 
Mo.  45.  Some  of  the  cases  cited,  perhaps 
all  of  them,  inight  be  distinguished  from 
the  present  one  on  the  ground  of  differ- 
ences in  the  laws  interpreted.  We  deem  it 
unnecessary  to  discuss  them  in  detail,  be- 
cause we  think  the  decision^ here  must,  in 
any  event,  be  controlled  by  considerations 
now  to  be  stated.  The  words  of  the  Gon- 
«titution  may  be  open  to  a  construction 
permitting  one  appointed  to  a  judicial  of- 
^ce  to  hold  until  the  time  when  an  election 
'would  regularly  have  been  held  to  fill  the 


office,  if  no  vacancy  had  occurred.  But 
to  give  them  such  a  meaning  would  be  to 
defeat  the  very  purpose  they  were  obvi- 
ously designed  to  accomplish, — ^that  is,  to 
further  the  policy  of  filling  judicial  otliced 
by  election,  rather  than  by  appointment, 
and  to  shorten  the  time  for  which  an  ap- 
pointee may  serve.  To  allow  a  district 
judge  appointed  to  fill  a  vacancy  to  hold 
until  the  election  at  which  that  particular 
office  would  ordinarily  be  filled  would  be 
much  the  same  as  letting  him  fill  out  the 
unexpired  term.  The  interval  between  the 
election  in  November  and  the  taking  of  the 
office  in  January  is  too  small  to  have  been 
of  itself  the  object  of  any  special  solici- 
tude on  the  part  of  the  framers  of  the  Gon- 
stitution.     If   it  bad   seemed  advisable  to 


ger  V.  Nash,  66  Ohio  St.  612,  64  N.  E.  558; 
State  ex  rel.  Ansberry  v.  Slough,  12  Ohio  G. 
C.  105,  5  Ohio  G.  D.  697;  Harte  v.  Bode, 
7  Ohio  S.  &  G.  P.  Dec.  74. 

It  should,  perhaps,  be  noted  in  connec- 
tion with  these  Ohio  cases,  that  at  the 
time  of  the  passage  of  the  law  and  of  the 
decision  in  the  Barbee  Gase,  there  were  two 
elections  held  each  year,  one  in  the  spring 
and  one  in  the  fall,  so  that  the  question  to 
be  determined  was  which  of  the  two  elec- 
tions was  the  proper  one  within  the  mean- 
ing of  the  statutes,  and  the  Barbee  Gase 
did  not  hold,  as  the  language  used  might 
indicate,  that  the  appointment  to  fill  the 
vacancy  would  be  for  the  unexpired  term, 
or,  in  other  words,  that  the  "proper  elec- 
tion" was  the  one  at  which  the  ofiice  would 
liave  been  filled  had  the  last  regularly  elect- 
ed incumbent  served  out  his  full  term;  the 
statute  expressly  provided  for  an  election 
for  the  unexpired  term.  In  the  other  cases, 
however,  it  is  clear  that  the  courts  took 
the  view  that  the  "proper"  election  is  the 
4»ne  where  the  officer  would  have  been  chosen 
had  there  been  no  vacancy. 


"Next  regular"  election. 

The  phrase  "until  the  next  regular  elec- 
tion" as  used  in  §  11  of  article  3  of  the 
Kansas  Gonstitution,  providing  for  appoint- 
ments to  fill  vacancies  in  judicial  offices, 
means  until  the  next  regular  election  held 
at  the  time  fixed  by  law  for  the  filling  of 
the  particular  class  of  judicial  offices  to 
which  the  appointment  was  made.  State 
«x  rel.  Watson  v.  Gobb,  2  Kan.  32;  Mat- 
thews V.  Shawnee  Gounty,  34  Kan.  606,  9 
Pac.  765;  Ward  v.  Glark,  35  Kan.  315,  10 
Pac.  827;  Mclntyre  v.  Iliff,  64  Kan.  747, 
68  Pac.  633;  Stat«  ex  rel.  Taggart  v. 
Holcomb,  83  Kan.  256,  111  Pac.  188. 

So,  in  State  ex  rel.  Atty.  Gen.  v.  Philips, 
30  Fla.  579,  11  So.  922,  in  which  the  title 
to  a  municipal  office  was  involved,  the  char- 
ter provided  that  the  city  council  might 
Appoint  to  fill  the  vacancies  "until  the  next 
regular  election."  The  court,  in  construing 
the  phrase,  said :  "When  it  is  declared  that 
SO  LJIJL.(NJS.) 


the  city  council  shall  fill  vacancies  until  the 
next  regular  election,  it  means  until  the 
next  regular  election  provided  by  the  char- 
ter for  electing  the  officer  whose  term  has 
become  vacant." 

And  in  People  ex  rel.  Gloud  v.  Wilson, 
72  N.  G.  157,  Uie  t>hrase  "next  regular  elec- 
tion" as  used  in  the  Gonstitution,  providing 
for  the  temporary  filling  of  offices  by  ap- 
pointment of  the  governor,  was  held  to 
mean  the  "next  regular  election  for  the  office 
in  which  a    vacancy  has  occurred." 

But  in  People  ex  rel.  Webster  v.  Babcock, 
123  Gal.  307,  55  Pac.  1017,  where  the  statute 
provided  that  in  case  of  vacancy  in  the  of- 
fice of  superintendent,  the  board  of  educa- 
tion may  appoint  a  person  to  fill  the  va- 
cancy until  "the  regular  election  then  next 
following,"  when  the  office  shall  be  filled 
by  the  election  of  the  people,  the  court  held 
that  it  was  not  in  the  contemplation  of 
the  legislative  mind  that  the  appointee  of 
the  board  of  education  should  hold  ior  the 
remainder  of  the  unexpired  term  after  a 
general  election.  Other  statutes  referring 
also  to  the  city  of  San  Francisco  provided 
that  appointees  to  elective  offices  "shall  hold 
office  until  the  next  regular  election,  at 
which  time  a  person  shall  be  elected  to 
serve  for  the  remainder  of  the  unexpired 
term."  The  court  goes  on  to  say:  "If 
'regular  election'  is  here  to  be  construed 
as  the  election  at  which  this  class  of  officers 
is  regularly  chosen,  then,  in  the  cases  of 
some  officers  contemplated  by  the  charter, 
the  regular  election  could  only  be  at  the 
end  of  the  term,  and  the  provision  that  a 
person  shall  be  elected  to  serve  for  the 
remainder  of  the  unexpired  term  would  be 
meaningless." 

So,  the  phrase  "regular  election"  as  used 
in  the  4th  article  of  the  Gonstitution,  au- 
thorizing the  judge  to  appoint  a  clerk  in 
case  of  a  vacancy  "until  a  regular  election 
can  be  held,"  does  not  mean  a  general  elec- 
tion, but  anv  election  by  the  people  which 
is  provided  for  by  law.  Banton  v.  Wilson, 
4  Tex.  400. 

So,  in  State  ex  rel.  Atty.  Gen.  v.  Gon- 
rades, 45  Mo.  45,  it  was  held  that  the 
phrase  "regular  election"  meant  the  gen- 
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allow  the  appointee  to  hold  until  two 
months  from  the  end  of  the  term,  it  would 
hardly  have  been  thought  worth  while  to 
dispossess  him  before  the  new  term  begun. 
The  Constitution  (art.  S,  §  2)  provided  for 
three  members  of  the  supreme  court,  a 
chief  justice,  and  two  associate  justices, 
one  to  be  elected  for  six  years  at  each  bi- 
ennial election.  The  conyention  can  scarce- 
ly have  intended  that,  if  a  justice  died  in 
the  first  few  months  of  his  service,  the  per- 
son appointed  to  fill  the  vacancy  should 
hold  for  five  years,  during  which  time  two 
elections  for  state  oflScers  should  be  held, 
without  choosing  a  successor,  and  then  re- 
tire two  months  before  the  expiration  of  the 
regular  term.  In  the  section  of  the  Ohio 
Constitution,  from  which  the  provision  un- 
der consideration  was  taken,  the  expres- 
sion used  was  "annual  election."  Const. 
Ohio  1851,  art.  4,  §  13.  As  the  provision 
was  originally  reported  in  the  Kansas  Con- 
stitutional Convention,  and  adopted,  the 
phrase  was  "general  election."  Proceedings 
and  Debates  of  the  Constitutional  Conven- 
tion, pp.  67,  73.  The  change  from  ''annu- 
al"  to  "general"  was  doubtless  occasioned 
by  the  fact  that  justices  of  the  peace  were 


required  to  be  chosen  at  township  etections, 
to  be  held  in  April.  The  work  cited  doea 
not  disclose  at  what  stage  of  the  proceed- 
ings the  word  "general"  was  changed  to 
"regular,"  but  the  change  may  be  tiius  ac- 
counted for.  In  the  original  draft  the  term 
"general  election"  was  made  to  embrace 
township  elections.  Id.  p.  177.  Later,  on 
the  recommendation  of  the  committee  on 
phraseology,  it  was  restricted  to  the  annual 
elections  in  November.  Id.  p.  388.  The 
November  and  April  elections  could  not 
both  be  covered  by  either  the  word  "an- 
nual" or  "general."  Some  new  term  was 
necessary,  and  "regular"  was  doubtless 
adopted  without  a  purpose  to  change  the 
spirit  of  the  original  provision.  From  the 
earliest  history  of  the  state  down  to  the 
present  time,  the  practice  has  been  for  one 
appointed  as  a  district  judge  to  hold  un- 
der the  appointment  only  until  the  qualifi- 
cation of  a  successor  chosen  at  a  general 
election,  whether  that  particular  office 
would  ordinarily  be  filled  at  that  time  or 
not.  So,  wltere  a  vacancy  has  been  created 
by  the  death  or  resignation  of  a  justice 
of  the  supreme  court  who  had  several  years 
still  to  serve,  at  the  next  election  for  state 


eral  election  held  each  year,  as  distinguished 
from  special  elections. 

"Next  election  by  the  people.* 

"At  the  next  election  by  the  people,"  the 
time  prescribed  by  Const,  art.  5,  §  8,  for 
the  expiration  of  commissions  granted  by 
the  governor  for  the  filling  of  vacant  of- 
fices, means  the  next  election  provided  for 
the  filling  of  the  particular  ofiice  vacant, 
not  n(>pessarily  the  next  succeeding  general 
election.  People  ex  rel.  Lynch  v.  Budd, 
314  Cal.  168,  34  L.R.A.  46,  46  Pac.  1060. 

But  a  statute  providing  that  the  gover- 
nor shall  have  the  power  to  fill  a  vacancy  in 
the  office  of  district  judge,  by  granting  a 
commission  which  shall  expire  at  the  end 
of  the  next  session  of  the  legislature,  or  at 
"the  next  election  by  the  people,"  was  con- 
strued in  People  ex  rel.  Barbour  v.  Mott, 
3  Cal.  602,  to  mean  the  first  election  after 
the  vacancy  happens,  and  the  court  said 
that  if  it  was  intended  to  mean  the  next 
judicial  election,  it  would  have  been  so 
expressed. 

"Next"  election. 

"Next  election"  as  used  in  the  Constitu- 
tion giving  the  governor  power  to  make 
appointments  to  fill  vacancies  "by  granting 
a  commission  which  shall  expire  at  the  next 
election"  refers  to  the  next  election  after 
the  vacancy,  and  not  to  the  next  election 
provided  for  the  filling  of  the  particular 
office.  State  ex  rel.  Weeks  v.  Gamble,  13 
Fla.  9.  The  court  said:  "The  power  to 
fill  the  unexpired  term  is  a  part  of  the 
original  power  of  the  people  to  select.  The 
Consiitution  has  simply  carved  out  from 
50  L.R.A.(N.S.) 


this  original  power  a  period  between  the 
date  of  the  removal  [of  the  incumbent]  and 
the  'next  election  by  the  people,'  during 
which  a  temporary  power  of  the*  executive 
is  permitted  to  operate  so  that  the  public 
may  not  sufi'er."  To  the  same  effect  is 
State  ex  rel.  Weeks  v.  Day,  14  Fla.  9, 

"Next  city"  election. 

In  a  statute  providing  that  in  the  case 
of  a  vacancv  in  an  elective  office  in  the 
city  of  Philadelphia,  the  council  of  said 
city  by  a  joint  vote  should  fill  the  vacancy 
until  the  next  city  election,  the  phrase 
"next  city  election"  means  the  next  election 
in  point  of  time,  and  a  subsequent  statute, 
that  the  phrase  "next  city  election"  should 
be  construed  to  mean  the  next  election  at 
which  the  voters  would  elect  a  successor  to 
the  office,  had  no  vacancy  occurred  therein, 
is  unconstitutional  as  seeking  to  compel  the 
courts  to  construe  the  previous  act  not  ac- 
cording to  the  judicial,  but  according  to 
the  legislative,  judgment.  Com.  ex  rel. 
Roney  v.  Warwick,  172  Pa.  140,  33  AtL 
373. 

"Next    ensuing   general    election." 

The  phrase  "next  ensuing  general  elec- 
tion" as  used  in  the  Florida  Constitution 
and  statutes  seems  unequivocal.  Under  it 
an  appointment  is  not  for  the  unexpired 
term,  but  only  until  the  office  can  be  filled 
by  an  election  to  be  held  at  the  general 
election  which  occurs  first  after  the  vacancy. 
Re  Executive  Communication,  25  Fla.  426, 
5  So,  613;  Re  Advisory  Opinion,  post,  365. 
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officers  a  successor  lias  been  chosen.  In 
several  cases  in  this  court  it  has  been  as* 
sumed  that  this  established  practice  was 
in  accordance  with  the  requirements  of  the 
Constitution.  See  the  cases  cited  in  State 
«x  rel.  Taggart  v.  Holcomb,  supra;  also 
Bawden  v.  Stewart,  14  Kan.  355.  In  view 
of  the  history  of  the  constitutional  pro- 
viHion,  of  its  manifest  purpose,  and  of  the 
practical  interpretation  long  placed  upon 
It,  we  conclude  that  an  election  at  which 
judges  of  the  district  court  are  to  be  chosen 
for  a  full  term  in  any  of  the  districts  of 
the  state  is,  as  to  that  office  in  every  dis- 
trict, a  "regular  election"  within  the  mean- 
ing of  that  expression  as  there  used. 

Upon  these  considerations,  judgment  for 
the  plaintiff  has  already  been  rendered. 

All  the  Justices  concur. 


FliORIDA  SUPREME  COURT. 

RE  ADVISORY  OPINION  TO  THE  GOV- 
ERNOR. 

(—  Fla.  — ,  02  So.  363.) 

Officer  ^  oontlnnance  after  expiration 
of  term. 

1.  The  provision  of  §  14  of  article  16  of 
the  Constitution  that  all  state,  county,  and 
municipal    officers   shall   continue   in   office 

Head  notes  by  the  Court. 


after  the  expiration  of  tkeir  official  terms 
until  their  successors  are  duly  qualified,  is 
not  a  limitation  upon  the  power  of  the  Gov- 
ernor to  fill  vacancies  in  the  succeeding 
term  of  any  state  and  county  office.  The 
purpose  of  the  provision  is  to  prevent  a 
hiatus  in  government  until  the  appointing 
power  acts  and  the  appointee  qualifies, 
whenever  there  is  a  vacancy  in  the  term  of 
an  office;  and  to  accomplish  this  the  incum- 
bent at  the  expiration  of  a  former  term  is 
authorized  to  hold  over  in  the  succeeding 
term  upon  the  qualification  of  a  successor 
as  provided  by  law. 

Same  —  vacancy  ^appointment  — term. 

2.  Section  6  of  article  18  contemplates 
that  vacancies  may  occur  in  the  terms  of 
elective  officers  under  the  Constitution,  and 
provides  that  the  term  of  office  of  all  ap- 
pointees to  fill  such  vacancies  shall  extend 
only  to  the  election  and  qualification  of  a 
successor  at  the  ensuing  general  election. 

Same  —  l>ond. 

3.  Section  2  of  article  16  provides  that 
every  officer  of  the  state  shall,  before  en- 
tering upon  the  discharge  of  his  official 
duties,  take  the  prescribed  oath.  The  stat- 
utes require  the  giving  of  official  bonds  by 
designated  state  officers,  and  also  provide 
that  ne  commission  shall  be  issued  by  the 
Governor  to  any  person  who  is  by  law  re- 
quired to  give  an  official  bond,  until  such 
bond  has  been  duly  executed,  approved,  and 
filed. 

Same  ^  failure  to  qualify  ^  effect. 

4.  The  statute  provides  that  every  office 
shall  become  vacant  for  neglect  or  refusal 
to  qualify  according  to  law  within  sixty 
days  after  election  or  appointment.  This 
has  reference  to  the  term  of  the  office  for 


Note.  ^  Purpose  and  effect  of  provieion 
that  incunihent  shall  hold  his  office 
until  his  successor  is  elected  and 
qualified. 

As  to  term  of  office  of  one  appointed  to 
fill  a  vacancy,  see  note  to  State  ex  rel.  Fish 
y.  Howell,  ante,  336.  And  see  also  that  note 
for  references  to  other  notes  upon  allied  sub- 
jects. 

As  to  right  of  governor  or  President  to 
make  an  ad  interim  appointment  to  an  of- 
fice whose  fixed  term  expires  before  thn 
senate's  adjournment,  where  the  incumbent 
is  authorized  to  hold  over  until  his  suc- 
cessor is  appointed,  see  note  to  People  ex 
rel.  Mitchell  v.  Sohmer,  46  L.RJL,(N.S.) 
1202. 

As  to  effect  upon  liability  of  sureties 
upon  officer's  bond  for  acts  committed  while 
liolding  over  for  qualification  of  successor, 
«ee  note  to  Baker  City  v.  Murphy,  35  L.R.A. 
88. 

As  to  the  effect  of  the  provision  that  an 
incumbent  will  hold  over  until  his  successor 
is  elected  and  qualified  where  the  person 
elected  dies  before  taking  office  or  fails  to 
qualify,  see  note  to  Com.  ex  rel.  Todd  ▼. 
Sheatz,  post,  374. 

It  would  be  impracticable,  if  not  impos- 
J»  LJLA.(N.S.) 


sible,  to  gather  into  one  note  all  the  cases 
involving  the  provision  that  the  incumbent 
of  an  office  shall  hold  over  until  his  suc- 
cessor is  elected  or  appointed  and  qualified, 
as  such  a  provision  appears  in  the  g^eat 
majority  of  statutes  creating  or  regulating 
public  offices,  and  the  meaning  of  the  phrase 
is  touched  upon  incidentally  in  many  cases 
in  which  the  ultimate  questions  decided  are 
of  great  variety.  It  is  proposed  rather  to 
show  the  general  effect  and  purpose  of  such 
a  provision,  and  to  discuss  the  general  prin- 
ciples involved  in  its  construction,  together 
with  the  cases  in  which  the  ultimate  deci- 
sion has  turned  upon  the  construction  given 
to  such  provision. 

The  general  purpose  of  the  ^provision  ex- 
tending the  term  of  office  until  a  successor 
shall  be  appointed  and  qualified  is  merely 
to  provide  against  any  inconvenience  that 
otherwise  might  arise  from  a  vacancy  in  an 
office  occurring  after  the  expiration  of  a 
term  and  before  the  qualification  of  a  suc- 
cessor. People  ex  rel.  Butler  y.  Osborne,  7 
Colo.  605,  4  Pac.  1074;  Marshall  v.  Har- 
wood,  5  Md.  423. 

It  has  been  held  that  it  is  the  general 
rule  of  law  that  an  incumbent  of  an  office 
will  hold  over  after  the  conclusion  of  his 
term  until  the  election  and  qualification  of 
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which  the  election  was  had  or  the  appoint- 
ment was  made. 

Same  —  oath  —  bond. 

5.  In  order  to  qualify  as  an  incumbent 
of  an  oflSce,  the  oath  prescribed  by  the  Con- 
stitution must  be  duly  talcen;  and  where  a 
bond  is  required  by  law,  it  must  be  duly 
executed,  approved,  and  filed. 

Same  —  vacancy  of  term. 

6.  If  a  person  elected  or  appointed  to 
office  shall  neglect  or  refuse  to  qualify  with- 
in sixty  days  after  his  election  or  -appoint- 
ment, the  term  of  the  office  to  which  he  was 
elected  or  appointed  is  declared  by  the  stat- 
ute to  "be  deemed  vacant." 

Same  —  appointment  ^  term. 

7.  When  a  term  of  an  elective  state  office 
is  vacant  within  the  meaning  of  the  stat- 
ute, the  Governor  has  the  executive  power 

a  successor,  even  although  there  is  no  ex- 
press provision  of  the  law  to  that  effect. 
Central  City  v.  Sears,  2  Colo.  588;  Thomas 
V.  Owens,  4  Md.  221;  Robb  v.  Carter,  65 
Md.  321,  4  Atl.  282;  State  ex  rel.  Carson 
V.  Harrison,  113  Ind.  434,  3  Am.  St.  Rep. 
663,  16  N.  E.  384;  People  ex  reL  Stratton 
V.  Oulton,  28  Cal.  44. 

But  in  People  ex  rel.  Morton  v.  Tieman, 
30  Barb.  193,  the  court  said  that  he  knew 
of  no  common-law  rule  by  which,  a  public 
officer  appointed  or  chosen  for  a  specific 
term  could  hold  office  beyond  that  term 
upon  the  failure  of  the  proper  body  to  ap- 
point or  elect  a  successor.  See  also  People" 
ex  rel.  Fowler  v.  Bull,  46  N.  Y.  67,  7  Am. 
Rep.  302. 

An  incumbent  entitled  to  hold  over  until 
his  successor  is  duly  qualified  is  both  a 
de  jure  and  a  de  facto  officer.  People  ex  rel. 
Williams  v.  Reid,  11  Colo.  138,  17  Pac.  302; 
Milford  V.  Powner,  126  Ind.  528,  26  N.  E. 
484;  State  ex  rel.  Bickford  v.  Fabrick,  16 
N.  D.  97,  132  N.  W.  74. 

So,  in  State  ex  rel.  Bickford  v.  Fabrick, 
supra,  the  court  said:  "The  duly  elected 
and  qualified  superintendent,  after  the  ex- 
piration  of  the  two  years  from  his  entering 
upon  the  duties  of  the  office,  unless  a  suc- 
cessor was  duly  elected  and  qualified,  was 
entitled  to  occupy  the  office  and  perform  its 
duties  with  precisely  the  same  force  and 
efl'ect  as  though  he  himself  had  received  the 
new  certificate  of  election  and  qualified 
anew.  That  this  is  the  law  is  well  estab- 
lished by  a  vast  number  of  authorities. 
Under  a  statute  like  ours,  holding  over 
pending  the  election  and  qualification  of 
a  successor  is  as  much  a  part  of  the  term 
of  office  to  which  the  superintendent  is 
elected  as  are  the  first  two  years,  where  he 
continues  in  office." 

The  acts  of  officers  who  are  holding  over 
are  valid  although  the  election  at  which 
they  claimed  to  have  been  re-elected  was 
void.    Walker  v.  Miner,  32  Vt.  769. 

Appointive  as  well  as  elective  officers  arc 
within  Const,  art.  6.  §  16,  providing  that 
officers  shall  hold  until  their  successors  are 
qualified.  State  ex  reL  Richardson  v.  Hen- 
60  L.R.A.(N.S.) 


under  the  Constitutiogi  to  fUl  such  Taesacy 
by  appointment,  but  the  term  of  office  of 
such  appointee  "shall  extend  only  to  the 
election  and  qualification  of  a  successor  at 
the  ensuing  general  election." 

Same  ^  vacancy  ^  appointment  —  term. 

8.  Where  a  person  is  elected  to  a  state 
office,  and  neglects  or  refuses  to  qualify 
within  sixty  days  after  such  election  by 
taking  the  oath  prescribed  by  the  Consti- 
tution, and  by  duly  executing  a  bond  if  so 
required  by  law  within  such  time,  the  term 
of  such  office  is  by  the  statute  declared  to 
"be  deemed  vacant,"  and  the  Governor  is 
authorized  to  fill  such  vacancy  by  an  ap- 
pointment on  a  commission  which  "shall 
extend  only  to  the  election  and  qualifica- 
tion of  a  successor  at  the  ensuing  general 
election." 

(May  14,  1913.) 

derson,  4  Wyo.  536,  22  L.R.A.  751,  35  Pac. 
617. 

So,  officers  who  are  appointed  by  the  gen- 
eral assembly  as  well  as  those  elected  by  the 
people  are  within  the  constitutional  provi- 
sion that  officers  shall  continue  to  hold  of- 
fice until  their  successors  are  "elected  and 
qualified."  State  ex  rel.  Carson  v.  Harri- 
son, 113  Ind.  434,  3  Am.  St.  Rep.  663,  16 
N.  E.  384. 

And  appointees  to  fill  vacancies  are  also 
within  general  provisions  that  officers  shall 
hold  over  until  their  successors  are  quali- 
fied. State  ex  rel.  Hoyt  v.  Metcalfe,  80 
Ohio  St  248,  88  N.  E.  738;  Sackett  v.  State, 
74  Ind.  486. 

And  the  clause,  "and  the  appointee  shall 
hold  only  for  the  unexpired  term  of  the 
person  whose  place  he  is  appointed  to  fill," 
means  that  an  officer  appointed  to  fill  a 
vacancy  shall  not  hold  for  a  full  term,  but 
shall  retain  the  office  for  the  same  time 
that  his  predecessor  might  have  retained  it, 
and  no  longer;  and  this  includes  the  con- 
ditional extension  provided  for  by  tho 
clause,  "and  until  their  successor  shall  be 
appointed  and  qualified."  People  ex  rel. 
Butler  V.  Osborne,  7  Colo.  605,  4  Pac.  1071. 

But  in  People  ex  rel.  Conrad  v.  Stone,  78 
Mich.  636,  44  N.  W.  333,  the  court  said 
generally  that  it  was  only  elected  officers- 
who  held  until  their  successors  are  elected 
and  qualified,  and  that  one  appointc^i  to- 
fill  a  vacancy  can  only  serve  out  the  un- 
expired term. 

The  provision  that  the  incumbent  of  an. 
office  shall  hold  until  his  successor  shall  be 
elected  and  qualified  does  not  apply  in  the 
case  of  a  person  who  had  been  duly  ousted 
from  his  office  by  a  court  of  competent 
jurisdiction.     Hyde  v.  Statd,  62  Miss.  665. 

Nor  to  a  case  of  vacancy  caused  by  resig- 
nation.    Olmsted  v.  Dennis,  77  N.  Y.  378. 

The  provision  that  the  lieutenant  gov- 
ernor shall  act  as  governor  when  the  gov- 
ernor elect  fails  to  qualify  or  the  governor 
becomes  disabled  does  not  apply  where  the* 
governor  elect  is  ineligible,  and  the  pre- 
ceding governor  will  hold  over  under  tfae- 
provision  of  the  Constitution  that  he  shall 
hold  until  his  successor  is  elected  and  quali- 
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REQUEST  by  the  Governor  for  the  opin- 
ion of  the  Supreme  Court  as  to  his 
executive  power  and  duty  in  issuing  a  com- 
mission to  one  elected  to  succeed  himself 
as  a  state  officer  who  failed  to  qualify  with- 
in the  statutory  period.  Power  to  issue 
commission  upon  an  appointment  extend- 
ing until  the  election  of  a  successor  to  such 
officer. 

The    following    communication    was    re- 
ceived from  the  Governor: 

State  of  Florida,  Executive  Chamber. 
Tallahassee,  May  12,  1%13. 
To  the  Honorable  Justices  of  the  Supreme 

Court  of  Florida. 
Gentlemen: — 

A  gentleman  who  was  elected  to  an  elec- 


tive state  office  at  the  general  election  held 
in  this  slate  November  5,  1012,  to  succeed 
himself,  has  filed  with  me  a  bond,  and  oath, 
and  the  statutory  commission  tax  as  quali- 
fication for  the  issuance  of  a  commission  to 
such  office.  The  bond  and  oath  were  both 
executed  and  filed  with  me  May  10,  1013. 
The  bond  is  predicated  upon  the  said  elec- 
tion. No  qualification  under  said  election 
was  sooner  made,  though  the  election  to 
said  office  was  duly  certified  and  not  con- 
tested. 

In  view  of  the  provisions  of  §  298  of  the 
General  Statutes  and  of  the  authority  duly 
imposed  upon  the  Governor  by  the  state 
Constitution  to  fill  vacancies  in  offices,  I 
have  the  honor  to  request  the  written  opin- 
ion of  the  Justices  of  the  Supreme  Court 


fied.  State  ex  rel.  Thayer  v.  Boyd,  31  Neb. 
682,  48  N.  W.  754,  61  N.  W.  602  (reversed 
in  143  U.  S.  135,  36  L.  ed.  103,  12  Sup. 
Ct.  Rep.  375,  upon  the  ground  that  the 
person  elected  was  eligible). 

An  appointee  holding  over  is  entitled  to 
bis  salary  the  same  as  for  his  regular  term. 
State  ex  rel.  Robinson  v.  Thompson,  38 
Mo.  192. 

And  the  provision  against  an  increase  of 
salary  during  a  term  of  office  does  not  pre- 
vent an  officer  holding  over  until  his  suc- 
cessor is  elected  from  receiving  an  increase 
provided  for  during  his  regular  term  of 
office.  State  ex  rel.  Goodin  v.  Thoman,  10 
Kan.  191. 

But  in  State  ex  rel.  Stevenson  v.  Smith, 
87  Mo.  158,  it  was  held  that  under  such  a 
provision  the  incumbent  of  an  office  is  not 
entitled  to  increased  pay  for  the  period  of 
time  in  which  he  may  fulfil  the  duties  of 
the  office  by  virtue  of  the  provision  that  he 
shall  hold  over  until  his  successor  is  elected 
and  qualified. 

Where  the  term  of  office  is  fixed  by  law  at 
two  years,  the  electing  body  does  not  have 
the  power  to  extend  the  office  by  failure  to 
elect,  and  consequently  the  succeeding  term 
is  not  extended  into  the  future  by  the  fact 
that  the  incumbent  holds  over  beyond  the 
expiration  of  his  term.  State  ex  rel.  Wil- 
kinson V.  Hingle,  124  La.  655,  50  So.  616. 

So,  where  the  duration  of  a  term  and  its 
beginning  is  fixed,  if  the  incumbent  holds 
over  beyond  the  time  of  the  beginning  of  the 
next  term  the  period  so  held  over  will  be 
counted  as  a  portion  of  the  officer  elect's 
term.  Russell  v.  Stote,  171  Ind.  623,  87 
N.  E.  13;  Jones  v.  State,  112  Ind.  193,  13 
N.  E.  416. 

Where  the  statute  creating  the  office  pro- 
vides that  the  officer  shall  be  appointed  by 
the  governor,  and  there  is  no  provision  for 
any  election  thereto,  the  provision  that  the 
incumbent  shall  hold  until  his  successor  is 
"elected"  and  qualified  should  be  construed 
as  if  it  read  "appointed  and  qualified." 
People  ex  rel.  Spencer  v.  Knight,  116  Cal. 
108,  47  Pac.  925. 

llie  provision  that  an  officer  shall  hold 
his  office  until  his  successor  is  elected  and 
50  L.R.A.(N.S.) 


qualified  prevents  an  officer  from  resigning 
and  accepting  an  incompatible  office  before 
a  successor  has  been  appointed.  State  ex 
rel.  Wheeler  v.  Nobles,  109  Wis.  202,  85 
N.  W.  367. 

A  number  of  cases  involving  the  effect  of 
the  clause  that  an  officer  shall  hold  his  of- 
fice until  his  successor  is  elected  and  quali- 
fied, but  which  present  some  unusual  fea- 
tures, are  set  out  below. 

A  provision  in  the  Constitution  that  all 
persons  appointed  to  fill  vacancies  in  office 
shall  hold  until  "their  successors  are  elected 
and  qualified"  does  not  apply  to  one  tem- 
porarily appointed  by  the  court  "to  act  as 
clerk"  of  the  court  upon  the  death  of  the 
incumbent,  until  a  clerk  is  appointed  regu- 
larly to  that  office  by  the  board  of  super- 
visors. State  ex  rel.  HefTel finger  v.  Brown, 
144  Iowa,  739,  123  N.  W.  779. 

Where  it  is  expressly  provided  that  a 
temporary  officer  shall  not  serve  for  more 
than  two  months,  he  cannot  secure  a  per- 
manent appointment  to  the  office  merely  by 
holding  over  after  such  period  of  two 
months  unlawfully.  Shalvoy  v.  Johnson,  84 
N.  J.  L.  134,  86  Atl.  81,  87  Atl.  471. 

In  State  ex  rel.  Goodin  v.  Thoman,  10 
Kan.  191,  the  court  said  that  where  the 
Constitution  provided  that  the  people 
should  elect  the  judges,  that  the  term  of 
office  should  be  for  four  years,  and  that 
general  elections  should  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in 
November,  it  was  a  fair  implication  that  it 
authorized  an  election  of  district  judge  at 
the  general  election  last  prior  to  the  com- 
mencement of  each  term;  and  an  officer  re- 
elected at  such  election  was  entitled  to  the 
full  term  from  the  second  Monday  of  Janu- 
ary following  such  election,  and  he  could 
not  be  considered  as  holding  over  within 
the  provision  of  the  statute  that  he  should 
hold  his  office  until  a  successor  is  elected 
and  qualified. 

Where  two  persons  were  appointed  to  fill 
two  vacancies,  one  for  a  short  term  and 
the  other  for  a  long  term,  without  designa- 
tion as  to  which  one  filled  the  long  term, 
and  the  appointing  power  subsequently 
designated  a  person  as  the  successor  of  one 
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as  to  whether  under  the  Constitution,  as 
OovernoTj  I  am  authorized  to  issue  to  the 
gentleman  so  elected  and  who  has  so  ten- 
dered qualification  papers  a  commission  for 
the  term  of  four  years  for  which  he  was 
«lected,  or  whether  such  commission  should 
be  issued  upon  an  appointment  to  extend 
until  the  election  and  qualification  of  a 
successor  to  such  officer. 
Very  respectfully, 

Park  Trammell,  Gorernor. 

To  His  Excellency,  Park  Trammell,  Gover- 
nor of  Florida. 
Sir:— 

Your  communication  has  been  duly  con- 
sidered. In  effect  your  request  is  for  an 
opinion   as   to   your   executive    power   and 


duty  under  the  Constitution  in  issuing  a 
commission  to  one  who  at  the  general  elec- 
tion held  November  5,  1912,  was  elected 
to  succeed  himself  as  a  state  officer,  but 
who,  though  his  election  to  said  office  was 
duly  certified  and  the  election  was  not  con- 
tested, did  not  execute  and  file  his  oath  of 
office  and  bond  till  May  10,  1913. 

The  provisions  of  the  state  Constitution 
bearing  upon  the  subject  are  as  follows: 

"The  Governor  may,  at  any  time,  require 
the  opinion  of  the  Justices  of  the  Supreme 
Court  as  to  the  interpretation  of  any  por- 
tion of  this  Constitution  upon  any  ques- 
tion affecting  his  executive  powers  and  du- 
ties, and  the  justices  shall  render  such 
opinion  in  writing/'     [art.  4.  §   13.] 

''All  grants  and  commissions  shall  be  in 


of  them,  the  other  would  hold  over  and  is 
a  legal  member  of  the  board.  Click  v. 
Sample,  73  Ark.  194,  83  S.  W.  932. 

Where  there  is  no  way  known  to  the  Con- 
stitution or  statutes  by  which  to  determine 
which  of  three  former  county  commission- 
ers is  the  predecessor  of  a  commissioner 
elected  who  refuses  to  qualify,  a  provision 
of  the  Constitution  that  a  county  officer 
flhall  continue  in  office  until  his  successor 
4shall  be  qualified  cannot  apply.  Com.  v. 
Wise,  216  Pa.  152,  65  Atl.  535. 

Under  the  provision  of  the  Constitution 
that  a  choice  of  a  governor  by  the  assembly 
is  to  be  made  on  '"the  second  day  of  their 
session"  if  there  has  been  no  election  by 
the  people,  an  election  cannot  be  made  at 
any  later  day  of  the  session,  and  the  pres- 
ent incumbent  holds  over.  State  ex  rel. 
Morris  v.  Bulkeley,  61  Conn.  287,  14 
L.R.A.  657,  23  Atl.  186. 

In  Tuley  v.  State,  1  Ind.  500,  it  was  held 
that  a  statute  which  repealed  the  statute 
by  virtue  of  which  a  person  held  the  office 
oi  school  commissioner,  but  which  preserved 
for  him  "the  term"  for  which  he  was  elected, 
preserved  the  term  of  three  years  specially 
designated  in  the  statute,  but  not  that  other 
indefinite  term  which  terminates  on  the 
qualification  of  a  successor,  where  the  only 
provision  in  the  statute  for  filling  vacancies 
is  for  vacancies  that  have  already  occurred; 
if  the  incumbent  was  entitled  to  hold  over 
by  virtue  of  the  phrase,  until  his  successor 
was  elected,  he  could  hold  over  indefinitely, 
since  until  his  death,  resignation,  or  other 
ineligibility  occurred  there  would  be  no 
vacancy. 

The  act  of  Congress  of « January  26, 
1870,  which  admitted  the  representatives 
of  the  state  of  Virginia  into  Congress  did 
not  entitle  appointees  of  the  miliary  com- 
mander to  hold  over  until  their  successors 
were  appointed  and  qualified.  Richmond 
Mayoralty  Case,  19  Gratt.  673. 

Expiration    of   term    as    working    vacancy 
where  incumbent  holds  over. 

In  quite  a  body  of  decisions  the  courts 
have  held  that  upon  the  expiration  of  a 
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term  there  is  not  a  vacancy  to  be  filled  by 
the  general  appointing  power,  where  the 
prior  incumbent  was  entitled  to  hold  "un- 
til his  successor  was  elected  and  qualified." 
State  ex  rel.  Little  v.  Foster,  130  Ala. 
154,  30  So.  477 ;  Clark  v.  State,  —  Ala.  — , 
59  So.  259;  People  ex  rel.  Melony  v.  Whit- 
man, 10  Cal.  46;  People  ex  rel.  Baird  v. 
Tilton,  37  Cal.  614;  People  v.  Bissell,  49 
Cal.  407;  People  ex  rel.  Butler  v.  Osborne, 

7  Colo.  605,  4  Pac.  1074;  Shackelford  v. 
West,  138  Ga.  159,  74  S.  £.  1079;  Slate  ex 
rel.  Carson  v.  Harrison,  113  Ind.  434,  3 
Am.  St.  Rep.  663,  16  N.  E.  384;  Pruitt  v. 
Squires,  64  Kan.  855,  68  Pac.  643;  Marshall 
v.  Harwood,  5  Md.  423;  State  ex  rel.  Tred- 
way  V.  Lusk,  18  Mo.  333;  State  ex  rel. 
Jones  V.  Foster,  39  Mont.  583,  104  Pac. 
860;  Mount  v.  Howell,  —  N.  J.  L.  — ,  89 
Atl.  977;  Territory  ex  rel.  Klock  v.  Mann, 
16  N.  M.  744,  120  Pac.  313;  People  ex  rel. 
Gray  v.  Scott.  31  Misc.  131,  64  N.  Y.  Supp. 
970,  affirmed  in  57  App.  Div.  630,  68  N.  Y. 
Supp.  1146;  State  v.  Howe,  25  Ohio  St. 
588,  18  Am.  Rep.  321 ;  State  ex  rel.  Bach- 
man  V.  Wright,  56  Ohio  St.  640,  47  N. 
E.  569;  State  ex  rel.  Hoyt  v.  Metcalfe,  80 
Ohio  St.  244,  88  N.  E.  738:  State  ex  rel. 
Mcintosh  V.  Perkins,  35  Okla.  317,  129 
Pac.  730;  Com.  ex  rel.  King  v.  King,  85 
Pa.  103;  People  ex  rel.  Murphy  v.  Hardy, 

8  Utah,  68,  29  Pac.  1118;  State  ex  rel. 
Lloyd  V.  Elliott,  13  Utah,  471,  45  Pac  346; 
People  ex  rel.  Richardson  v.  Henderson,  4 
Wyo.  535,  22  L.R.A.  751,  35  Pac  517. 

The  application  of  thb  rule  where  the 
person  elected  died  before  tiUcing  office  or 
failed  to  qualify  is  shown  in  the  note  to 
Com.    ex   rel.   Todd   v.   Sheatz,    post,   374. 

There  is  no  vacancy  on  the  failure  of  a 
school  district  to  elect  a  trustee,  and  the  in- 
cumbent will  hold  over,  as  against  an  ap- 
pointee to  fill  the  supposed  vacancy.  Stew- 
art V.  State,  4  Ind.  396.  To  the  same  effect, 
Swails  v..  State,  4  Ind.  516;  Stewart  v.  Pur- 
vis, 20  Tex.  Civ.  App.  647,  50  S.  W.  204; 
Rowell  V.  School  Dist.  59  Vt.  658,  10  Atl. 
754 ;  Bishop  v.  Route,  7  Ky.  L,  Rep.  362. 

Under  the  statute  of  1905  (P.  L.  1905, 
p.  75),  providing  that  assessors  shall  hold 
office  for  three  years  and  until  their  sue* 
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the  name  and  under  the  authority  of  the 
fltate  of  Florida,  sealed  with  the  great  seal 
of  the  state,  signed  by  the  Governor,  and 
countersigned  by  the  Secretary  of  State." 
[art.  4,  §  14.] 

^All  state,  county,  and  municipal  offi- 
cers shall  continue  in  office  after  the  expira- 
tion of  their  official  terms  until  their  suc- 
cessors are  duly  qualified."    [art.  16,  |  14.] 

"The  term  of  office  for  all  appointees  to 
fill  vacancies  in  any  of  the  elective  offices 
under  this  Constitution  shall  extend  only 
to  the  election  and  qualification  of  a  suc- 
cessor at  the  ensuing  general  election." 
[art.  18,  §  6.] 

''In  all  cases  of  elections  to  fill  vacancies 


in  office  such  election  shall  be  for  the  unex- 
pired term."    [art.  18,  §  7.] 

"A  general  election  diall  be  held  in  each 
county  in  this  state,  on  the  first  Tuesday 
after  the  first  Monday  in  November,  a.  d. 
1898,  and  every  two  years  thereafter,  for 
all  elective  state  and  county  officers  whose 
terms  of  office  are  about  to  expire,  or  for 
any  office  that  shall  have  become  vacant." 
[art.  18,  §  9.] 

"Each  and  every  officer  of  this  state,  in- 
cluding the  members  of  the  legislature, 
shall,  before  entering  upon  the  discharge 
of  his  official  duties,  take  the  following  oath 
of  office:  'I  do  solemnly  swear  (or  affirm) 
that  I  will  support,  protect,  and  defend 
the  Constitution  and  government  of  the 
United  States  and  of  the  state  of  Florida; 


cessors  are  appointed  and  qualify,  and  that 
in  case  of  a  vacancy  the  appointment  shall 
be  for  the  unexpired  term  only,  if  the  ap- 
pointing body  fail  to  act  at  the  end  of  a 
three-year  term,  the  incumbent  continues 
to  serve  by  the  terms  of  the  act,  and  no 
vacancy  is  ereated.  Mount  v.  Howell,  — 
N.  J.  L.  ~,  89  Atl.  977  (headnote  by  the 
court). 

A  mayor  of  a  municipal  corporation  who 
has  been  regularly  elected  to  the  office  is 
entitled  to  serve  until  his  successor  is  quali- 
fied; and  while  he  continues  to  so  serve  on 
account  of  a  failure  to  elect  his  successor, 
there  is  no  vacancy  in  the  office,  nor  is  the 
council  authorized  to  make  an  appointment 
thereto.  State  ex  rel.  Bachman  v.  Wright, 
56  Ohio  St.  640,  47  N.  S.  669. 

"An  office  is  vacant  within  l^^al  intend- 
ment and  for  all  purposes  of  election  and 
appointment  as  well  when  the  official 
term  of  the  occupant  has  expired  as  in  ca9<! 
of  his  death,  resignation,  or  removal." 
State  ex  rel.  Atty.  Gen.  v.  Thomas,  102  Mo. 
S5,  14  S.  W.  108.  In  this  case,  however. 
the  office  was  to  be  filled  at  a  special  elec- 
tion, and  the  question  of  a  temporary  ap- 
pointment was  not  involved. 

Where  the  Constitution  provides  that 
sheriffs  shall  be  elected  at  a  general  elec- 
tion and  shall  hold  their  office  for  a  term 
of  three  years  beginning  on  the  first  Mon- 
day in  January  next  after  their  election, 
''and  until  their  successor  shall  be  duly 
4]ualified,"  and  "all  vacancies"  not  other- 
wise provided  for  shall  be  filled  as  pro- 
vided for  by  law,  the  vacancies  referred  to 
are  not  those  occurring  at  the  expiration  of 
a  regular  term;  since  tiiose  are  provided  for 
by  the  phrase,  until  Uieir  successors  **shall 
be  dulv  qualified."  Com.  ex  rel.  King  v. 
King,  85  Pa.  103. 

Upon  the  appointment  of  an  officer  to 
fill  a  vacancy  "until  the  next  meeting  of  the 
legislature,"  under  a  statute  making  no  fur- 
ther provision  as  to  the  incumbency,  the 
meeting  of  the  legislature  does  not  create 
another  vacancy  in  the  office  within  the 
meaning  of  Const,  art.  4,  §  7,  authorizing 
the  governor  to  fill  a  vacancy  when  there  is 
no  other  provision  made  therefor,  since  art. 
60  LJLA.(NJ3.) 


6y  §  16,  provides  that  every  officer  shall 
hold  "until  his  successor  is  qualified." 
State  ex  rel.  Richardson  v.  Henderson,  4 
Wyo.  636,  22  LJI.A.  761,  35  Pac.  517. 

The  failure  to  elect  a  health  officer  does 
not  create  a  vacancy  where  the  statute  ex- 
pressly defines  the  events  which  constitute 
a  vacancy,  and  does  not  include  the  failure 
to  elect  a  successor,  and  further  provides 
that  the  incumbent  shall  hold  over  until 
his  successor  is  appointed.  People  ex  rel. 
Gray  v.  Scott,  31  Misc.  131,  64  N.  Y.  Supp. 
970,  affirmed  in  67  App.  Div.  630,  68  N. 
Y.  Supp.  1146. 

Under  the  constitutional  provision  that 
an  officer  shall  continue  in  office  until  his 
successor  is  elected  and  qualified,  an  officer 
whose  appointment  is  in  the  general  assem- 
bly may,  upon  the  failure  of  the  legislature 
to  elect,  hold  over,  and  the  governor  is  not 
authorized  to  appoint  one  to  fill  the  place 
under  the  provision  that  the  governor  shall 
fill  by  appointment  vacancies  occurring  in 
offices,  since  there  is  no  vacancy  in  the  of- 
fice. State  ex  rel.  Carson  v.  Harrison,  113 
Ind.  434,  3  Am;  St.  Rep.  663,  16  N.  E.  384. 

Where,  a  statute  postponed  the  election 
of  certain  sheriffs  for  one  year,  but  made 
no  provision  for  the  filling  of  the  inter- 
regnum thus  created,  it  was  held  in  Pruitt 
V.  Squires,  64  Kan.  855,  68  Pac.  643,  that 
no  vacancy  existed  in  such  offices  which  the 
governor  was  authorized  to  fill,  and  the  in- 
cumbents would  continue  to  hold  their  of- 
fice until  their  successors  chosen  in  the 
usual  manner  were  qualified.  To  the  same 
effect,  State  ex  reL  Godard  v.  Andrews,  64 
Kan.  474,  67  Pac.  877. 

Where  the  declaration  of  the  result  of 
the  election  for  governor  has  been  post- 
poned pending  a  contest  for  the  office  be- 
fore the  joint  assembly,  the  governor 
elected  for  the  next  preceding  term  has 
the  right  and  is  under  duty  by  virtue  of 
§  6  of  article  4  of  the  Constitution  to  con- 
tinue to  discharge  the  duties  of  his  office 
until  a  successor  shall  be  declared  elected; 
this  situation  does  not  create  such  a  con- 
dition of  things  within  the  meaning  of 
§  16  of  article  7  of  the  Constitution  as  will 
entitle  the  president  of  the  senate  to  act 
24 
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that  I  am  duly  qualified  to  hold  office  under 
the  Constitution  of  the  state,  and  that  I 
will  well  and  faithfully  perform  the  duties 
of on  which  I  am  now  about  to  en- 
ter.   So  help  me  God.* "     [art.  16,  §  2.] 

Section  298  of  the  General  Statutes  pro- 
yides:  .  "Every  office  shall  be  deemed  va- 
cant .  .  .  by  .  .  .  neglect  or  refusal 
to  qualify  according  to  law  within  sixty 
days  after  his  election  or  appointment." 

The  provision  of  §  14  of  article  16  of 
the  Constitution,  that  all  state,  county,  and 
municipal  officers  shall  continue  in  office 
after  the  expiration  of  their  official  terms 
until  their  successors  are  duly  qualified,  is 
not  a  limitation  upon  the  power  of  the 
Governor  to  fill  vacancies  in  the  succeeding 
term  of  any  state  and  county  office.     The 


purpose  of  the  provision  is  to  prevent  a 
hiatus  in  government  until  the  appointing 
power  acts  and  the  appointee  qualifies, 
wherever  there  is  a  vacancy  in  the  term 
of  an  office;  and  to  accomplish  this  the  in- 
cumbent at  the  expiration  of  a  former  term 
is  authorized  to  hold  over  in  the  succeeding 
term  until  the  qualification  of  a  successor 
as  provided  by  law.  State  ex  rel.  Robert 
V.  Murphy,  32  Fla.  138,  13  So.  706. 

Section  6  of  article  18  contemplates  that 
vacancies  may  occur  in  the  terms  of  elec- 
tive offices  under  the  Constitution,  and  pro- 
vides that  the  term  of  office  of  all  appoin- 
tees to  fill  such  vacancies  shall  extend  only 
to  the  election  and  qualification  of  a  suc- 
cessor at  the  ensuing  general  election;  and 
§  0  of  article  18  as  amended  provides  for 


as  governor.  Carr  v.  Wilson,  32  W.  Va. 
419,  3  L.R.A.  64,  0  6.  £.  31. 

In  the  view  taken  by  these  cases  the 
period  between  the  expiration  of  his  origi- 
nal term  and  the  election  and  qualification 
of  his  successor  is  as  much  a  part  of  the 
incumbent's  term  of  office  as  the  fixed 
statutory  period. 

People  ex  rel.  Melony  v.  Whitman,  10  Cal. 
46;  Kimberlin  v.  Stote,  130  Ind.  120,  14 
L.R.A.  858,  30  Am.  St  Rep.  208,  29  N.  E. 
773;  State  ex  rel.  Stevenson  v.  Smith. 
87  Mo.  168;  State  ex  rel.  Hoyt  v.  Metcalf, 
80  Ohio  St.  244,  88  N.  E.  738;  People  ex 
rel.  Murphy  v.  Hardy,  8  Utah,  68,  29  Pac. 
1118;  State  ex  rel.  Lloyd  v.  Elliott,  13 
Utah,  471,  46  Pac.  346. 

So,  in  State  ex  rel.  Bickford  v.  Fabrick, 
16  N.  D.  97,  112  N.  W.  74,  the  court  said: 
"The  duly  elected  and  qualified  superin- 
tendent, after  the  expiration  of  the  two 
years  from  his  entering  upon  the  duties  of 
the  office,  unless  a  successor  was  duly 
elected  and  qualified,  was  entitled  to  occupy 
the  office  and  perform  its  duties  with  pre- 
cisely the  same  force  and  effect  as  though 
he  himself  had  received  the  new  certificate 
of  election  and  qualified  anew.  That  this 
is  the  law  is  well  established  by  a  vast 
number  of  authorities.  Under  a  statute 
like  ours,  holding  over  pending  the  elee- 
tion  and  qualification  of  a  successor  is  as 
much  a  part  of  the  term  of  office  to  which 
the  superintendent  is  elected  as  are  the 
first  two  years,  where  he  continues  in  office." 

"The  right  to  hold  over  until  the  suc- 
cessor is  legally  elected  and  qualified  is  as 
much  a  part  of  his  term  of  office  as  the 
regular  period  prescribed  by  statute,  so 
that  the  length  of  his  term  depends  upon 
the  election  of  his  successor."  People  ex 
rel.  Murphy  v.  Hardy,  8  Utah,  68,  29  Pac. 
1118;  State  ex  rel.  Lloyd  v.  Elliott,  13 
Utah,  471,  46  Pac.  346. 

If  the  term  of  the  incumbent  in  an  office 
which  is  to  be  filled  by  an  appointment 
by  the  governor  by  and  with  the  advice  and 
consent  of  the  senate  has  expired,  but  he 
still  continues  to  discharge  his  duties, 
there  is  no  such  vacancy  in  the  office  as 
will  authorize  the  governor  to  fill  it  by 
60  L.RJ^..(N.S.) 


appointment  of  a  successor  without  the 
consent  of  the  senate.  Shackelford  v.  West,. 
138  Ga.  169,  74  S.  E.  1079;  People  ex  rel. 
Baird  v.  Tilton,  37  Cal.  614;  People  v.  Bis- 
sell,  49  Cal.  407;  State  v.  Howe,  25  Ohio 
St.  588,  18  Am.  Rep.  321. 

So,  in  State  ex  rel.  Little  v.  Foster,  130 
Ala.  154,  30  So.  477,  it  was  held  that  when  a 
vacancy  in  an  office  to  be  filled  by  ap- 
pointment by  the  governor  by  and  with 
the  advice  and  consent  of  the  senate  oc- 
curred during  a  recess  of  the  senate,  the 
governor  did  not  have  power  to  make  an 
appointment  to  fill  such  vacancy,  but  the 
incumbent  held  over  by  virtue  of  the  pro- 
vision that  he  should  hold  his  office  until 
his  successor  was  appointed  and  qualified, 
and  the  appointment  by  the  governor  can 
only  take  effect  when  it  has  been  approved 
bv  the  senate.  This  view  was  reiterated  by 
the  same  court  in  Clark  v.  State,  —  Ala. 
— ,  59  So.  269. 

Where  there  is  a  tie  vote  for  an  office, 
the  incumbent  who  held  the  office  by  an 
election  of  the  year  previous  is  entitled 
to  hold  over  until  his  successor  is  elected 
and  qualified.  State  ex  rel.  Guernsey  v. 
Meilike,  81  Wis.  574,  61  N.  W.  875.  To 
the  same  effect,  State  ex  reL  Chenoweth  v. 
Acton,  31  Mont.  37,  77  Pac  299. 

But  some  courts  have  taken  the  view 
that,  upon  the  expiration  of  a  regular  term, 
there  is  a  vacancy  for  the  appointing  power 
to  fill  if  there  has  been  no  one  elected  to 
the  office,  notwithstanding  the  incumbent 
is  entitled  to  hold  over.  (As  to  the  ap- 
plication of  this  principle  where  the  person 
elected  dies  before  taking  office  or  fails  to 
qualify,  see  note  to  Com.  ex  rel.  Todd  v. 
Sheatz,  post,  374.) 

Thus  the  continuance  in  office  after  the 
r^ular  term  under  the  provision  that  the 
incumbent  shall  continue  in  office  until  his 
successor  be  duly  qualified  formed  no  part 
of  the  regular  term;  consequently  a  county- 
court  clerk  is  not  authorized  by  the  Con- 
stitution to  continue  in  office  until  his 
successor  shall  be  qualified  where  the 
statute  provides  that  the  clerk's  term  of 
office  shall  be  the  same  as  that  of  the  judge 
of  the  county  court,  and  the  Constitution 
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a  general  election  on  the  first  Tuesday  after 
the  first  Monday  in  November,  A.  d.  1898, 
and  every  two  years  thereafter,  to  fill  the 
term  of  any  elective  office  that  shall  have 
become  vacant. 

Section  2  of  article  16  provides  that  ev- 
ery officer  of  the  state  shall,  before  entering 
upon  the  discharge  of  his  official  duties, 
take  the  prescribed  oath.  The  statutes  re- 
quire the  giving  of  official  bonds  by  desig- 
nated state  officers,  and  also  provide  that 
no  commission  shall  be  issued  by  the  Gov- 
ernor to  any  person  who  is  by  law  required 
to  give  an  official  bond,  until  such  bond  has 
been  duly  executed,  approved,  and  filed. 
§  296,  Gen.  Stat. 

The  statute  provides  that  every  office 
shall  become  vacant  for  neglect  or  refusal 


to  qualify  according  to  law  within  sixty 
days  after  election  or  appointment.  Tbi» 
has  reference  to  the  term  of  the  office  for 
which  the  election  was  had  or  the  appoint- 
ment was  made.  In  order  to  qualify  as  an 
incumbent  of  an  office,  the  oath  prescribed 
by  the  Constitution  must  be  duly  taken; 
and,  where  a  bond  is  required  by  law,  ii 
must  be  duly  executed,  approved,  and  filed. 
If  a  person  elected  or  appointed  to  office 
shall  neglect  or  refuse  to  qualify  within 
sixty  days  after  his  election  or  appoint- 
ment, the  term  of  the  office  to  which  he 
was  elected  or  appointed  is  declared  by  the 
statute  to  "be  deemed  vacant."  When  a. 
term  of  an  elective  state  office  is  vacant 
within  the  meaning  of  the  statute,  the  Gov- 
ernor  has   the  executive  power   under   the 


declares  that  judges  of  the  county  court 
shall  be  elected  "for  the  term  of  four  years 
and  shall  continue  in  office  until  their  suc- 
cessors be  duly  qualified."  Stevens  v. 
Wyatt,  16  6.  Mon.  542;  Leeman  v.  Hinton, 
1  Duv.  37. 

So,  under  a  statute  providing  that  the 
legislature  shall  elect  on  joint  ballot  a 
resident  physician  for  the  asylum  for  the 
insane,  who  shall  hold  the  office  for  two 
years  and  until  his  successor  is  appointed 
and  qualified,  it  has  been  held  that  on  the 
failure  of  the  legislature  to  elect  a  suc- 
cessor the  office  became  de  jure  vacant  and 
could  be  filled  thy  an  appointment  by  the 
governor.  People  ex  rel.  Langdon  v.  Reid, 
6  Cal.  289.  See  also  People  ex  rel.  Aylett 
v.  Langdon,  8  Cal.  1. 

The  incumbent  under  such  a  provision 
is  a  mere  locum  ienena.  People  ex  rel. 
Langdon  v.  Reid,  supra. 

So,  the  provision  of  §  14  of  article  16  of 
the  Constitution  that  all  state,  county,  and 
municipal  officers  shall  continue  in  office 
after  the  expiration  of  their  official  terms 
until  their  successors  are  duly  qualified, 
is  not  a  limitation  upon  the  power  of  the 
governor  to  fill  vacancies  in  the  succeeding 
term  of  any  state  and  county  office.  The 
purpose  of  the  provision  is  to  prevent  a 
hiatus  in  government  until  the  appointing 
power  acts  and  the  appointee  qualifies, 
wherever  there  is  a  vacancy  in  the  term  of 
an  office;  and  to  accomplish  this  the  incum- 
bent at  the  expiration  of  a  former  term 
is  authorized  to  hold  over  in  the  succeeding 
term  until  the  qualification  of  a  successor 
as  provided  by  law.  Re  Advisory  Opinion  ; 
State  ex  rel.  Robert  v.  Murphy,  32  Fla.  138, 
13  So.  705. 

And  in  Atty.  Gen.  v.  Burnham,  61  N.  H. 
.594,  it  was  held  that  upon  the  failure  of  a 
school  district  to  hold  its  annual  meeting 
for  election  of  officers,  the  preceding  officers 
while  holding  over  are  to  be  regarded  as 
temporary  occupants  of  the  offices,  liable 
at  any  time  to  be  displaced  by  appointees 
of  the  selectmen. 

In  the  public  officers'  law  of  New  York 
it  is  expressly  provided  that  an  officer  is 
authorized  to  hold  over  and  continue  to 
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discharge  the  duties  of  his  office  until  hi» 
successor  is  chosen,  but  it  is  also  provided 
that  after  the  expiration  of  the  term  that 
the  office  shall  be  deemed  vacant  for  the 
purpose  of  choosing  a  successor.  People  ex 
rel.  Lovett  v.  Randall,  151  N.  Y.  497,  45 
N.  E.  841. 

So,  under  the  provision  of  the  statute 
that  an  officer  shall  hold  over  and  continue 
to  discharge  the  duties  of  his  office  after 
the  expiration  of  his  term  until  his  suc- 
cessor shall  be  chosen  and  qualified,  but 
that  after  the  expiration  of  such  term  the 
office  shall  be  deemed  vacant  for  the  purpose 
of  choosing  his  successor,  a  supervisor  does 
not  have  a  legal  right  as  member  of  the 
town  hoard  to  vote  upon  the  resolution  to 
appoint  his  successor.  Re  Smith,  116  App. 
Div.  665,  101  N.  Y.  Supp.  992,  affirmed  in 
188  N.  Y.  549,  81  N.  E.  1176.  See  also 
People  ex  rel.  Reynolds  v.  Board  of  Educa- 
tion, 17  N.  Y.  S.  R.  683,  1  N.  Y.  Supp.  743. 

In  Alabama   the  rule   prevails   that  the 
provision  that  an  incumbent  shall  hold  hia 
office    until    his    successor    is    elected    and 
qualified  does  not  have  the  efi'ect  to  pro- 
long the  term  indefinitely,  but  only  for  a 
reasonable  time  for  his  successor  to  qualify; 
and  if  he  fails  to  qualify  within  such  time,, 
there  will   be  a  vacancy.     Montgomery   v. 
Hughes,  65  Ala.  201;  State  ex  rel.  Coving- 
ton v.  Thompson,  142  Ala.  98,  38  So.  679; 
Miller  v.  State,  —  Ala.  — ,  38  So.   1036; 
State  ex  rel.  Cowley  v.  Holcombe,  —  Ala* 
— ,  38  So.  1038;   Walton  v.  State.  —  Ala* 
— ,  38  So.  1039. 

And  in  Prowell  v.  State,  142  Ala.  80^ 
39  So.  164,  the  court  said  that  they  re- 
garded it  as  the  settled  rule  of  law  that 
the  words,  "until  his  successor  is  elected 
and  qualified"  were  never  intended  to  pro- 
long the  term  of  office  beyond  a  reasonable 
time  after  the  election  to  enable  the  duly 
elected  officer  to  qualify,  so  that  the  prior 
incumbent  cannot  by  virtue  of  such  clause 
alone  hold  the  office  after  his  successor  has 
been  elected,  qualified,  and  commissioned. 

In  the  case  of  an  appointive  office,  to 
which  the  regular  incumbent  is  appointed 
by  the  officer  to  whom  the  general  power 
to  fill  vacancies  is  intrusted,  the  appointee^ 
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Constitution  to  fill  such  vacancy  by  ap- 
pointment, but  the  term  of  office  of  such 
appointee  "shall  extend  only  to  the  elec- 
tion and  qualification  of  a  successor  at  the 
ensuing  general  election." 

Section  20  of  article  4  provides  for  des- 
ignated    "administrative     officers 
who  shall  be  elected  at  the  same  time  as 

_  • 

the  Governor,  and  shall  hold  their  offices 
for  the  said  term,"  and  §  28  of  article  4 
provides  that  such  administrative  officers 
''shall  be  installed  on  the  same  day  as  the 
Governor. "       These    provisions     harmonize 


with  others  herein  referred  to.  The  Gov- 
ernor was  elected  at  the  general  election 
in  November,  1912,  and  he  was  installed 
on  the  first  Tuesday  after  the  first  Monday 
in  January,  1913. 

From  the  statement  in  the  executive  com- 
munication that  the  person  therein  referred 
to  was  at  the  general  election  1912  elected 
to  succeed  himself  in  a  state  office,  and 
that  he  did  not  execute  and  file  the  oath  re- 
quired by  the  Constitution  until  May  10, 
1913,  though  the  election  of  such  person 
to   the   office   was   duly   certified    and   not 


although  holding  over,  is  a  mere  locum 
teneiiSt  subject  to  displacement  at  any  time 
by  the  appointive  power. 

Tlius,  an  iucumbent  of  an  appointive 
office  who  holds  over  after  his  term  has  ex- 
pired, by  virtue  of  the  provision  that  he 
shall  hold  "until  his  successor  is  duly  ap- 
pointed and  qualified,"  is  a  mere  tenant  at 
will,  who  can  be  removed  without  notice  and 
without  charges  preferred,  at  the  pleasure 
of  the  appointing  power.  State  ex  rel. 
Withers  v.  Stonestree,  99  Mo.  361,  12  S. 
W.  895.  To  the  same  effect,  State  ex  rel. 
8ikes  V.  Williams,  222  Mo.  268,  121  S.  W. 
€4,  17  Ann.  Cas.  1006. 

In  State  ex  rel.  Wood  v.  Sheldon,  8  S. 
D.  525,  67  N.  W.  613,  it  was  held  that  aa 
the  Cunstitution  in  creating  the  Board  of 
Regents  of  Education  made  no  provision 
for  holding  over,  the  office  of  one  whose 
term  lias  expired  becomes  vacant  unless  a 
i^uccessor  has  been  elected. 

Where  election  is  illegal  or  person  elected 

ineligible. 

As  to  the  right  of  candidate  receiving 
the  next  highest  number  of  votes  in  the 
event  that  the  person  receiving  the  highest 
number  is  ineligible,  see  notes  to  State  ex 
rel.  Clawson  v.  Bell,  13  L.R.A.(N.S.)  1013, 
and  Hanson  v.  Grattan,  34  L.R.A.(N.S.) 
240. 

As  to  the  effect  of  the  provision  that  an 
incumbent  will  hold  over  until  his  successor 
is  elected  and  qualified  where  the  person 
elected  dies  before  taking  office  or  fails  to 
qualify,  see  note  to  Com.  ex  rel.  Todd  v. 
Sheatz,  post,  374. 

In  a  number  of  cases  it  has  been  held 
that  if  the  person  elected  to  the  office  is 
ineligible  or  the  election  was  illegal,  there 
is  no  vacancy  for  the  appointing  power  to 
aw  if  the  preceding  incumbent  was  entitled 
to  hold  ove'r  until  his  successor  was  elected 
and  qualified.  People  v.  Harvey,  58  Cal. 
337;  State  ex  rel.  Duane  v.  Pagan,  42  Conn. 
52;  State  ex  rel.  Brick  v.  CahiU,  131  Iowa, 
155,  105  N.  W.  691;  Chappell  v.  Munger, 
1  Kv.  L.  Rep.  269;  Howard  v.  Comett, 
■8  Ky.  L.  Rep.  52,  1  S.  W.  1;  Tavlor  v. 
Sullivan,  45  Minn.  309,  11  L.R.A.  272,  22 
Am,  St.  Rep.  729,  47  N.  W.  802;  Hoskins  v. 
^Brantley,  57  Miss.  814;  State  ex  rel.  Doo- 
little  V.  Hays,  01  Miss.  755,  45  So.  728: 
State  ex  rel!  Thayer  v.  Boyd,  31  Neb.  682, 
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48  N.  W.  754,  51  N.  W.  602  (reversed  in 
143  U.  S.  135,  36  L.  ed.  103,  12  Sup.  Ct. 
Rep.  375,  upon  the  ground  that  the  person 
elected  was  eligible) ;  Richards  v.  McMillin, 
36  Neb.  352,  54  N.  W.  566;  State  ex  rel. 
Bickford  v.  Fabrick,  16  N.  D.  97,  112  N.  W. 
74;  Jenness  v.  Clark,  21  N.  D.  150,  129  N. 
W.  357,  Ann.  Cas.  1913B,  675;  SUte 
ex  rel.  Marvin  v.  Withrow,  31  Ohio  C^  C. 
215. 

So,  in  Richards  ^.  McMillin,  36  Neb.  352, 
54  N.  W.  566,  the  court  in  a  headnote  said: 
"A  county  board  is  not  authorized  to  de- 
clare vacant  a  county  office,  and  make  an 
appointment  to  fill  such  vacancy,  on  the 
sole  ground  that  an  officer  elect  is  ineli- 
gible, and  therefore  unable  to  qualifv.  The 
incumbent  of  such  office  has  a  right  to 
qualify  within  ten  days  after  it  is  as- 
certained that  his  successor  elect  is  in- 
eligible, and,  upon  qualifying  in  the  manner 
provided  by  law,  will  be  entitled  to  hold 
over  until  a  successor  is  elected  and  quali- 
fied. 

Where  the  incumbent  of  an  office  claims 
to  have  been  re-elected,  and  has  accepted  the 
commission  for  such  new  term,  and  pro- 
fessed to  enter  upon  the  discharge  of  the 
duties  of  his  office  in  pursuance  and  by 
virtue  of  such  re-election  and  commission, 
he  cannot  be  heard  to  claim  that  he  is  en- 
titled to  hold  over  by  virtue  of  the  prior 
election,  if  the  last  election  had  been  de- 
clared null  and  void.  Handy  v.  Hopkins, 
59  Md.  157. 

Where  a  candidate  for  clerk  of  the  circuit 
court  has  been  returned  as  elected,  and  re- 
ceived his  commission,  and  entered  upon  thf^ 
duties  of  the  office,  but  the  election  wra 
subsequently  declared  to  be  ill^al,  he  holds 
his  oflice  by  virtue  of  the  commission  alone, 
and  will  be  devested  of  his  office  by  the 
election  and  qualification  of  a  successor. 
Wells  V.  Munroe,  86  Md.  443,  38  Atl.  987. 

In  a  few  cases,  however,  it  has  been 
held  that  if  the  person  receiving  the  high- 
est number  of  votes  at  an  election  was 
ineligible  for  the  office,  or  if  the  election 
was  illegal,  there  is  a  vacancy  at  the  be- 
ginning of  the  term,  to  which  an  appoint- 
ment may  be  made,  although  the  incumbent 
was  entitled  to  hold  until  his  successor 
was  elected  and  qualified. 

Thus,  an  incumbent  of  an  office'  is  not 
entitled  to  hold  the  office  after  the  expira- 
tion  of  the  term  because  the  person    re- 
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eonteeied,  U  seems  clesr  that  under  the 
statute  the  eurrent  term  of  the  office  should 
"be  deemed  yacant."  Re  Advisory  Opinion, 
14  Fla.  277. 

The  incumbent  of  the  office  at  the  expira- 
tion of  the  former  term  was  and  is  author- 
ised by  §  14,  oi  article  10  of  the  Constitu- 
tion to  continue  in  office  until  his  successor 
is  duly  qualified;  therefore  thers  has  been 
BO  hiatus  in  the  office. 

Under  the  Constitution  the  Gorernor 
has  the  power  to  make  an  appointment  and 
to  issue  a  commission  to  fill  the  vacancy 


in  the  term  of  the  office  referred  to,  but  the 
term  of  such  appointment  and  commission 
"shall  extend  only  to  the  election  and  qual- 
ification of  a  successor  at  the  ensuing  gen- 
eral election,"  as  required  by  §  6  of  article 
18  of  the  Constitution. 
Very  respectfully, 

Thomas  M.  Shackleffordt 

R.  F.  Taylor, 

R.  8.  Cockrell, 

W.  A.  Hooker, 

J.  B.  Whitfleld, 
Justices  of  the  Supreme  CourfL- 


ceiving  the  highest  number  of  votes  at 
the  election  to  choose  his  successor  was 
ineligible  to  the  office  and  he  himself  re- 
ceive the  second  highest  number  of  votes, 
and  the  proper  appointing  officer  may  fill  the 
vacancy  by  appointment.  Stevens  v. 
Wyatt,  16  B.  Mon.  642. 

So.  the  term  of  office  of  one  who  has  been 
appointed  to  fill  a  vacancy  is  only  for  the 
unexpired  term  of  his  predecessor,  and  he 
is  not  entitled  to  hold  the  office  after  the 
due  appointment  of  a  successor,  the  elec- 
tion to  choose  a  successor  having  been 
declared  void.  Terry  v.  Hargis,  24  ^y.  L. 
Rep.  2498,  74  S.  W.  271. 

And  the  fact  that  the  incumbent  of  an 
ofllce  was  permitted  to  hold  and  perform 
the  duties  of  the  office  pending  proceedings 
to  annul  the  election  of  an  ineligible  per- 
son thereto  does  not,  after  such  election 
has  been  annulled,  entitle  such  incumbent 
to  an  injunction  restraining  the  proper 
authorities  from  filling  the  vacancy.  Camp- 
boll  V.  Santa  Clara  County,  7  Cal.  App.  155, 
93  Pac.  1061. 

The  proper  form  of  action  to  try  the  title 
to  a  public  office  is  not  within  the  scope 
of  this  note,  but  it  may  be  said  generally 
that  the  title  to  the  office  will  not  be  tried 
in  mandamus  proceedings  brought  to  compel 
the  incumbent  to  deliver  the  office  to  the 
plaintiff. 

So,  the  fact  that  the  incumbent  is  en- 
titled to  hold  over  until  his  successor  is 
elected  or  appointed  and  qualified  is  no 
defense  to  a  mandamus  action  by  one  who 
holds  a  certificate  of  election  and  has 
qualified  and  thus  is  prima  facie  entitled 
to  tlie  office,  regardless  of  allegations  that 
he  is  ineligible  to  the  office.  State  ex  rel. 
Law  V.  S&xon,  25  Fla.  792,  6  So.  868; 
Couch  v.  State,  169  Ind.  269,  124  Am.  St. 
Rep.  221,  82  N.  E.  457;  State  ex  rel. 
Atnerton  v.  Sherwood.  15  Minn.  221,  Gil. 
172,  2  Am.  Rep.  116;  State  ex  rel.  Butler  v. 
Callahan,  4  N.  D.  481,  61  N.  W.  1025; 
Stevens  v.  Carter,  27  Or.  553,  31  L.R.A. 
342,  40  Pac.  1074. 

Or  that  the  election  at  which  the  plain- 
tiff claims  to  have  been  elected  was  illegal. 
State  ex  rel.  Atty.  Gen.  v.  Johnson,  35 
Fla.  2,  31  L.R.A.  367,  16  So.  786;  State 
ex  rel.  Francl  v.  Dodson,  21  Neb.  218,  31 
N.  W.  788. 

Where  a  de  facto  officer  is  exercising 
official  functions  under  color  of  right,  the 
60  L.RJi.(N.S.) 


writ  does  not  issue  to  dispossess  him; 
but  where  an  incumbent  is  holding  over 
after  the  expiration  of  his  term,  and  un- 
til a  successor  is  elected  and  qualified,  and 
has  no  other  claim  to  the  office,  he  is  not 
such  d€  facto  officer,  as  against  a  candidate 
who  holds  the  proper  certificate  of  election, 
and  has  qualified  for  the  office  in  manner 
and  form  as  the  law  directs.  State  ex  rel. 
Butler  V.  Callahan,  4  N.  D.  481,  61  N.  W. 
1025  (headnote  by  the  court). 

The  incumbent  of  an  office  cannot,  be- 
cause of  the  ineligibility  of  his  successor, 
hold  over  after  his  official  term  has  ex- 
pired and  his  successor  has  been  elected 
and  qualified,  unless  such  ineligibility  baa 
been  established  in  the  manner  prescribed 
by  law.  Stevens  v.  Carter,  27  Or.  563,  31 
L.R.A.  342,  40  Pac.  1074. 

Effect  of  provision  limiting  time  office  maj 

be  held. 

Under  a  provision  of  the  Constitution 
that  all  county  officers  shall  hold  their 
offices  for  a  term  of  two  years  and  until 
their  successor  shall  be  qualified,  but  that 
no  person  shall  hold  the  office  of  sherifT 
or  county  treasurer  for  more  than  two  con- 
secutive terms,  a  term  of  office  of  the 
officers  therein  mentioned  is  not  limited 
to  two  years,  but  is  for  two  years  certain 
and  for  an  indeterminate  and  uncertain 
period  thereafter  designated  by  the  phrase,, 
"and  until  their  successor  shall  be  quali- 
fied," and  this  is  as  true  of  a  secon<f 
term  as  of  a  first.  Pruitt  v.  Squires,  64 
Kan.  865,  68  Pac.  643. 

So,  the  provision  of  the  Constitution  thai 
the  duration  of  an  office  not  fixed  by  the 
Constitution  should  not  exceed  four  yeara 
does  not  preclude  an  officer  whose  term  of 
office  had  expired  from  holding  over  be- 
yond such  period  where  his  successor  ha» 
not  been  elected.  People  ex  rel.  Madden  v.. 
Stratton,  28  Cal.  682.  To  the  same  effect,. 
People  ex  rel.  Stratton  v.  Oulton,  28  Cal. 
44;  People  ex  rel.  Hinton  v.  Hammond,  QS 
Cal.  664,  6  Pac.  741;  People  ex  rel.  Par- 
sons V.  Edwards,  03  Cal.  163,  28  Pac.  831; 
State  ex  rel.  Carson  v.  Harrison,  113  InA. 
434,  3  Am.  St.  Rep.  663,  16  N.  E.  384. 

Where  the  Code  prescribes  generally  that 
all  officers  in  the  state  must  discharge 
the  duties  of  their  office  until  their  suc- 
cessors are  commissioned  and  qualified, 
the  term  of  office  of  one  who,  wader  th* 
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provision  of  the  statute,  "shall  be  ap- 
pointed and  commissioned  by  the  governor 
of  said  state  for  a  period  of  four  years," 
did  not  expire  at  the  expiration  of  said 
term,  but  ne  would  hold  over  until  his 
successor  was  qualified.  Walker  v.  Ferrill, 
£8  Ga.  512.  To  the  same  general  effect, 
Shackelford  v.  West,  138  Ga.  159,  74  S.  £. 
1079. 

And  the  provisions  of  the  Constitution 
limiting  the  term  of  office  of  governor  to 
tfour  years,  and  making  him  ineligible  to 
re-election,  do  not  prevent  him  from  con- 
'tinuing  to  discharge  the  duties  of  his 
office  after  his  term  under  §  6,  article  4, 
•of  the  Constitution  in  cases  where  the 
president  of  the  senate  cannot  act  as 
governor.  Carr  v.  Wilson,  32  W.  Va.  419, 
3  L.R.A.  64,  9  S.  E.  31. 

Tlie  provision  against  extending  a  term 
of  office  beyond  that  for  which  the  in- 
icuaibent  was  elected  is  not  violated  by  mov- 
ing the  date  at  which  his  successor  is  to 
take  his  office  forward  for  six  months, 
where  the  incumbent  was  elected  for  two 
years  and  until  his  successor  was  elected 
and  qualified.  State  ex  rel.  Meredith  v. 
Tallman,  24  Wash.  426,  64  Pac.  759. 


But  a  contrary  rule  has  been  applied  in  an 

Indiana  case. 

Thus,  the  provision  of  the  Constitution 
that  no  person  shall  be  eligible  to  the 
office  of  clerk  of  the  circuit  court  for 
more  than  eight  years  consecutively  in  any 
period  of  twelve  years  prevents  an  incum- 
bent of  the  office  for  that  length  of  time 
from  holding  over  under  the  provision  of 
^  3  of  article  15  to  the  effect  that  an  officer 
shall  hold  his  office  for  his  term  and  until 
his  successor  shall  have  been  elected  and 
•qualified.  Gosman  v.  State,  106  Ind.  203, 
•6  N.  £.  349. 

Where  the  Constitntion  prescribes  the 
term  of  office,  the  legislature  cannot  extend 
the  term  by  providing  that  the  incumbenl 
shall  hold  over  until  his  successor  is  elected 
and  qualified.  Howard  v.  State,  10  Ind. 
99;  Deweese  v.  State,  10  Ind.  343;  Markle 
V.  Wright,  13  Ind.  548;  State  ex  rel.  Forrer 
<v.  Mcintosh,  109  Minn.  18,  122  N.  W.  462. 
126  S.  W.  1135;  Houston  v.  Royston,  7 
How.  (Miss.)  543;  Burnham  ▼.  Sumner, 
50  Miss.  517;  Andrews  v.  State,  69  Miss. 
740,  13  So.  853;  State  v.  Howe,  26  Ohio 
St.  588,  18  Am.  Rep.  321;  State  ex  rel. 
Atty.  Gen.  y.  Brewster,  44  Ohio  St.  589, 
D  N.  E.  849;  State  ex  rel.  Cline  ▼.  Harvey, 
«  Ohio  C.  C.  699,  4  Ohio'C.  D.  227. 

And  where  the  Constitution  fixed  a 
term  of  office  at  two  years,  the  legislature 
has  no  power  to  prescribe  that  he  shall 
hold  over  until  his  successor  is  elected 
-and  qualified.  Burnham  v.  Sumner,  50 
Miss.  517. 

So,  where  the  Constitution  limits  the  term 
of  a  state  office  to  a  specified  number  of 
years  and  permits  the  governor  to  fill  vacan- 
cies, a  statutory  provision  that  such  an 
officer  shall  hold  office  until  his  successor 
CO  L.R.A.(N.S.) 


is   sworn   and   qualified   Is   without  effect. 
Com.  ex  rel.  Todd  v.  Sheatz,  infra. 

Where  the  Constitution  definitely  pre- 
scribed that  all  offices  shall  be  for  some 
limited  period  of  time,  a  provision  in  a 
statute  tnat  an  incumbent  shall  hold  until 
his  successor  is  elected  and  qualified  is 
invalid.  Houston  v.  Royston,  7  How. 
(Miss.)   543.  W.  M.  G. 
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COMMONWEALTH  OF  PENNSYLVANIA 
EX  REL.  M.  HAMPTON  TODD,  Attor- 
ney General, 

V. 

JOHN  0.  SHEATZ. 
1228  Pa.  301,  77  AtL  547.) 

Officer  —  vacancy  —  power  to  fill. 

Where  the  Constitution  limits  the  term 
of  a  state  officer  to  a  specified  number  of 
years,  and  permits  the  governor  to  fill 
vacancies,  a  statutory  provision  that  such 
officer  diall  hold  office  until  his  successor 
is  sworn  and  qualified  is  without  effect, 
and  in  case  a  successful  candidate  for  the 
succeeding  term  dies  before  entering  upon 
the  office  a  vacancy  occurs  which  the  gov- 
ernor may  fill. 

(May  16,  1910.) 


Note,  —  Effect  of  death  of  pereon  elect' 
ed  before  taking  offtee^  or  of  his  fail' 
ure  to  qualify. 

Generally  as  to  purpose  and  effect  of 
provision  that  incumbent  shall  hold  office 
until  his  successor  is  elected  and  qualified, 
see  note  to  Re  Advisory  Opinion,  ante,  365. 

As  to  term  of  office  of  one  appointed  to 
fill  a  vacancy,  see  note  to  State  ex  rel. 
Fish  ▼.  Howell,  ante,  336.  And  see  also  that 
note  for  references  to  other  notes  upon 
allied  subjects. 

This  note  presupposes  that  there  is  or 
had  been  some  person  elected  who  mi|^ht 
have  taken  the  office  had  he  presented  him- 
self duly  qualified  for  the  office.  Cases  in- 
volving invalid  elections  or  the  election  of 
ineligible  persons  have  been  excluded.  As 
to  right  of  candidate  receiving  next  highest 
number  of  votes  in  event  that  person  re- 
ceiving highest  number  is  ineligible,  see 
notes  to  State  ex  reL  Clawson  y.  Bell,  13 
L.R.A.(N.S.)  1013,  and  Hanson  T.  Grattan, 
34  L.R.A.(N.S.)    240. 

Although  practically  all  of  the  cases  em- 
braced in  this  note  discuss  the  effect  of  a 
constitutional  or  statutory  provision  that 
the  incumbent  shall  hold  over  until  his 
successor  is  elected  or  appointed  and  quali- 
fied, the  underlying  question  is  whether  or 
not  there  is  a  vacancy  to  be  filled  by  an 
appointment  where  the  person  elected  dies 
before  entering  the  office,  or  fails  to  qualify 
and  consequently  does  not  enter  the  office. 
In  other  words  the  qusition  ia,  It  there  a 
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O  UGGESTION  for  a  writ  of  quo  warranto 
O  to  oust  respondent  from  the  office  of 
atate  treasurer.    Judgment  of  ouster. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  Hampton  Todd,  Attorney  Gen- 
eral, for  the  Commonwealth: 

When  the  Constitution  fixes  the  term  of 
a  state  official  and  declares  him  ineligible  to 
succeed  himself,  a  vacancy  occurs  at  the  ex- 
piration of  the  term  to  which  he  was  elected, 
which  the  governor  can  fill  by  appointment. 

Howard  v.  State,  10  Ind.  99;  State  ex  rel. 
Atty.  Gen.  v.  Brewster,  44  Ohio  St.  689,  9 
X.  £.  849;  Gosman  v.  State,  106  Ind.  203,  6 
N.  E.  349;  Peters  v.  State  Canvassers,  17 
Kan.  365;  Andrews  v.  State,  69  Miss.  740, 
13  So.  833;  People  ex  rel.  Atty.  Gen.  v.  Bur- 
bank,  12  Cal.  378. 

Mr.  William  X.  Hensel  for  respondent. 


Mestrezat,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suggestion  for  a  writ  of  quo  war- 
ranto filed  in  this  court  by  the  attorney  gen- 
eral against  John  0.  Sheatz  to  determine  his 
right  to  the  office  of  state  treasurer.  The 
case  was  heard  on  the  information  and  an- 
swer and  demurrer  thereto. 

The  ffuggestion  sets  forth  that  John  O. 
Sheatz  was  elected  state  treasurer  at  the 
general  election  held  November  5,  1907,  for 
the  term  of  two  years,  commencing  on  the 
first  Monday  of  May,  1908,  and  entered  upon 
the  performance  of  the  duties  of  his  office 
on  that  date;  that  Jeremiah  A.  Stober  was 
elected  state  treasurer  at  the  general  elec- 
tion held  on  November  2,  1909,  for  the  term 
beginning  the  first  Monday  of  May,  1910, 
and  died  on  January  10,  1910;   that,  not- 


yacancy  where  the  particular  term  of  office 
has  never  been  filled? 

The  view  taken  by  one  group  of  cases  is 
that  there  can  be  no  vacancy  under  such 
circumstances,  and  consequently  the  prior 
incumbent  will  hold  over  until  the  office  is 
filled  by  an  election  held  according  to  the 
taw  regulating  the  office,  such  holding  over 
being  by  virtue  of  the  constitutional  or 
statutory  provision  that  an  incumbent  shall 
hold  over  until  his  successor  is  qualified, 
or  by  virtue  of  a  general  rule  of  law  to  the 
same  effect. 

Another  group  holds  that  there  is  a  va- 
cancy notwithstanding  the  term  has  never 
been  filled,  and  while  the  prior  incumbent 
may  hold  over  by  virtue  of  a  provision  or 
general  rule  of  law  for  holding  over,  so  as 
to  prevent  an  hiatus  to  the  detriment  of  the 
public  welfare,  nevertheless  the  holding 
over  is  a  mere  locum  ienena  or  a  "tenancy 
At  will,"  as  it  has  been  called,  and  the 
office  is  considered  vacant  so  far  as  an  ap- 
pointment to  fill  it  is  concerned. 

In  neither  view  is  the  office  considered  to 
be  empty,  that  is,  without  anyone  to  per- 
form the  duties  thereof;  but  in  the  one 
ease  there  is  deemed  to  be  no  vacancy 
which  may  be  filled  by  the  appointing 
power,  while  in  the  other  case  there  is  such 
A  vacancy. 

Com.  ex  bel.  Todd  v.  Sheatz  presents  a 
special  type  of  the  latter  class  of  cases; 
for  in  this  case  the  court  considered 
that  the  prior  incumbent  was  precluded 
from  holding  over  by  reason  of  the  consti- 
tutional provisions  that  the  term  of  office 
•of  state  treasurer  should  be  two  years  and 
that  no  incumbent  should  be  capable  of 
holding  the  office  for  two  consecutive  terms. 
The  view  taken  by  the  court  upon  this  par- 
ticular point  is  contrary  to  the  weight  of 
Authority,  for  as  is  shown  in  the  note  to 
Re  Advisory  Opinion,  ante,  365,  the  cases 
^nerally  take  the  view  that  the  length  of 
time  which  an  incumbent  may  hold  over 
under  such  a  provision  is  simply  a  part  of 
the  regular  term,  and  the  provision  against 
holding  the  office  for  more  than  a  desig- 
nated number  of  terms  is  not  violated  by 
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such  holding  ov^er.  But  having  reached  the 
conclusion  that  the  incumbent  could  not 
hold  over,  it  necessarily  follows  that  there 
was  a  vacancy  to  be  filled  by  the  appoint- 
ing power.  There  appears,  however,  to  be 
no  other  case  falling  within  the  scope  of 
this  note  which  presents  this  peculiar 
feature,  except  possibly  Etter  v.  McAfee, 
229  Pa.  315,  78  Atl.  275,  which  merely  re- 
iterates the  views  expressed  in  the  Sheatz 
Case. 

Another  special  type  of  cases  holding 
that  there  is  a  vacancy  where  the  person 
elected  dies  before  taking  office,  or  fails  to 
qualify,  is  where  there  is  no  constitutional 
or  statutory  provision  or  any  general  rule 
of  law  that  an  incumbent  should  hold  over 
until  a  duly  elected  or  appointed  successor 
qualifies  for  the  office.  There  does  not  ap- 
pear to  be  any  case  of  this  character  falling 
within  the  scope  of  this  note,  although  in 
State  ex  rel.  Adams  v.  Hopkins,  10  Ohio 
St.  509,  no  mention  of  any  such  provision 
is  made.  However,  as  is  shown  below,  it 
does  appear  in  that  case  as  a  matter  of  fact 
that  the  incumbent  was  holding  over. 

In  some  states  there  is  an  express  pro- 
vision that  in  case  of  the  failure  of  a  per- 
son elected  or  appointed  to  an  office  to 
qualify  within  a  fixed  time  after  such  elec- 
tion or  appointment,  the  office  shall  become 
vacant.  See  Re  Executive  Communication, 
25  Fla.  426,  5  So.  613;  State  ex  rel.  Sneed 
V.  Bullock,  80  N.  C.  132;  Re  Executive 
Communication,  14  Fla.  277;  Re  Advisory 
Opinion,  ante,  365;  Davidson  v.  Brice,  91 
Md.  681,  48  Atl.  52;  Adams  v.  Doyle,  139 
Cal.  678,  73  Pac.  582;  People  ex  rel. 
Showers  v.  Taylor,  57  Cal.  620. 

Death  before  qualification. 

As  was  said  above,  in  the  view  taken  by 
some  cases  there  is  no  vacancy  where  the 
person  elected  dies  before  entering  the 
office,  since  he  never  occupied  the  office,  and 
under  the  provision  that  an  incumbent 
shall  hold  his  office  until  his  successor  is 
elected  and  qualified  the  prior  incumbent 
will  hold  over  until  there  is  an  election  to 
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withatanding  the  expiration  of  Sheatz's  term 
as  state  treasurer,  he  retains  possession  of 
the  office  contrary  to  law  and  to  the  preju- 
dice of  the  commonwealth,  and  refuses  to 
surrender  the  same,  and  admit  thereto 
Charles  Frederick  Wright,  who  was  duly  ap- 
pointed and  commissioned  as  state  treasur- 
er on  April  11,  1910,  hj  the  governor  of  the 
commonwealth  for  the  term  to  begin  on  the 
first  Monday  of  May,  1910;  that  said  Wright 
duly  filed  his  bond  and  took  the  oath  of  of- 
fice as  state  treasurer  as  required  by  law, 
and  demanded  of  Sheatz  possession  of  the 
office,  which  was  refused.  The  answer  ad- 
mits the  election  and  service  of  Sheatz  as 
state  treasurer  and  the  election  and  death 
of  Stober  as  averred  in  the  suggestion.  It 
also  admits  the  appointment  of  Wright  as 


state  treasurer  by  the  governor,  the  filing 
of  a  bond  by  him,  and  his  taking  the  oath 
of  office,  and  the  refusal  by  Sheatz  to  sur- 
render possession  of  the  office  to  Wright,  as 
averred  in  the  suggestion.  The  answer  con- 
cludes as  follows:  "I  claim  the  right  to  re- 
tain possession  of  said  office  by  virtue  of 
the  Constitution  and  laws  of  the  common- 
wealth of  Pennsylvania." 

The  attorney  general  demurred  to  the  an- 
swer, and  assigned  as  causes  therefor  that 
it  showed  no  sufficient  cause  authorizing  the 
respondent  to  retain  the  office  of  state 
treasurer,  and  that  the  term  of  office  of 
state  treasurer  is  limited  by  the  Constitu- 
tion to  two  years,  and  cannot  be  eictended 
by  an  act  of  assembly.  We  heard  the  case 
on  May  2,  1910,  the  day  on  which  the  term 


fill  the  office.  (Qenerally  as  to  whether 
there  is  vacancy  while  the  incumbent  is 
holding  after  the  expiration  of  his  term, 
see  note  to  Re  Advisoi^  Opinion,  ante,  366.) 

Thus,  in  State  ex  rel.  Loring  v.  Benedict, 
16  Minn.  198,  Gil.  163,  it  was  held  that  the 
death  of  a  person  who  had  been  elected  to 
the  office  of  register  of  deeds  before  he  had 
qualified  or  entered  upon  the  duties  of 
the  office  did  not  create  a  vacancy,  and  the 
predecessor  was  entitled  to  continue  in  the 
office  until  his  successor  was  elected  and 
qualified.  It  should  be  noted  in  this  case 
that  by  a  special  act  of  the  legislature  the 
office  was  declared  vacant  and  the  county 
commissioners  were  given  the  power  to  ap- 
point a  person  to  the  office,  which  they  did; 
and  it  should  be  further  noted  that  the 
contest  was  not  between  the  prior  incum- 
bent and  the  appointee,  but  between  the 
latter  and  the  person  elected  at  an  illegal 
election. 

So,  the  death  of  a  person  elected  to  an 
office  before  he  qualifies  does  not  create  a 
vacancy  where  the  Constitution  provides 
that  the  incumbent  shall  hold  office  for 
his  term  and  until  the  election  and  quali- 
fication of  his  successor.  Kimberlin  v. 
State,  130  Ind.  120,  14  L.R.A.  868,  30  Am. 
St.  Rep.  208,  29  N.  £.  773. 

And  the  death  of  a  person  elected  to  an 
office  before  the  time  for  his  qualifying  and 
entering  upon  the  duties  of  the  office  does 
not  create  a  vacancy  at  the  beginning  of 
the  term,  to  be  filled  by  appointment  by 
the  governor,  so  as  to  end  the  term  of  the 
incumbent  who  had  been  elected  to  fill  a 
vacancy,  where  the  Constitution  provides 
that  an  incumbent  will  serve  until  a  suc- 
cessor is  "elected  and  qualified."  People  ex 
rel.  Battle  v.  Mclver,  68  N.  C.  467. 

And  in  Lawrence  v.  Hanley,  84  Mich.  399, 
47  N.  W.  763,  it  was  held  that  the  death  of 
a  person  elected  before  qualifying  did  not 
create  a  vacancy  to  be  filled  by  an  appoint- 
ment, but  the  prior  incumbent  would  hold 
over  until  his  successor  was  elected. 

So,  also,  where,  after  the  election  of  the 
judge  of  a  circuit  court,  the  person  so 
elected  prior  to  the  time  when  the  term  is 
to  commence,  and  without  qualifyinfr  as 
oO  L.R.A.(N.S.) 


I  judge,  dies,  and  the  judge  then  holding  the 
office  resigns  before  the  expiration  of  his 
original  term,  and  another  is  appointed  to 
fill  the  vacancy  caused  by  such  resignation, 
the  appointee  succeedfl  to  the  entire  unex- 
pired term,  including  the  capacity  to  hold 
over  enjoved  by  his  predecessor,  and  is,  by 
force  of  the  constitutional  provision  that  an 
incumbent  in  an  office  shall  hold  for  his 
term  and  until  the  election  and  qualifica- 
tion of  a  successor,  clothed  with  the  power 
to  hold  the  office  until  a  successor  is  elected 
and  qualified.  State  ex  rel.  Hoyt  ▼.  Met- 
calfe, 80  Ohio  St.  244,  88  N.  £.  738. 

The  death  of  a  person  elected  to  an  office, 
before  the  beginning  of  his  term  and  before 
qualifying,  does  not  create  a  vacancy  where 
there  is  a  constitutional  or  statutory  pro- 
vision that  an  incumbent  shall  held  over 
after  the  expiration  of  his  term  until  the 
qualification  of  his  successor.  Com.  ex  rel. 
Broom  v.  Hanley,  9  Pa.  613. 

Under  the  statute  creating  the  office  of 
additional  circuit  judge  for  Jasper  county, 
which  provides  that  the  governor  shall  ap- 
point such  additional  judge,  who  shall  hold 
his  office  until  the  first  Monday  of  January, 
1903,  and  until  his  successor  shall  be 
elected  and  qualified,  and  that  at  the  gen- 
eral election  held  in  November,  1902,  and 
every  six  years  thereafter,  the  additional 
judge  provided  for  in  said  act  shall  be 
elected,  the  person  first  appoints  will  hold 
the  office  until  a  successor  is  elected  and 

Sualified  in  1908,  if  the  person  elected  in 
Tovember,  1902,  dies  before  qualifying. 
State  ex  rel.  Atty.  Gen.  v.  Dabbs,  182  Mo. 
359,  81  S.  W.  1148. 

The  Dabbs  Case  was  distinguished  in 
State  ex  rel.  Major  v.  Amick,  247  Mo.  271, 
162  S.  W.  691,  upon  the  ground  that  in  the 
former  case  there  was  no  vacancy,  but  the 
latter  case,  in  which  there  was  a  vacancy 
caused  by  the  death  of  the  incumbent,  was 
controlled  by  a  statute  which  provided  that 
vacancies  in  the  office  of  judge  should  bo 
filled  by  the  governor  until  the  next  general 
election,  when  the  office  should  be  filled  by 
election  for  the  residue  of  the  term. 

On  the  other  hand,  thei%  are  cases  which 
hold  that  if  the  elected  candidate  dies  be- 
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Immediately  succeeding  that  for  which 
Sheatz  was  elected  hegan,  and,  after  due 
consideration,  sustained  the  demurrer  and 
entered  judgment  of  ouster  against  the  re- 
spondent. 

The  contention  of  the  commonwealth  is 
that,  the  Constitution  having  fixed  the  term 
of  office  of  state  treasurer  at  two  years, 
Sheatz's  term  expired  at  the  end  of  that  pe- 
riod, and  that  the  act  of  May  9,  1874  (P.  L. 
126),  is,  in  so  far  as  it  attempts  to  extend 
the  term,  an  extension  of  a  constitutional 
term  which  it  is  beyond  the  power  of  the 
legislature  to  make.  The  respondent  con- 
tends that  the  act  of  1874,  providing  that  a 
state  treasurer  shall  continue  in  office  for 
two  years  "or  until  his  successor  shall  be 
duly  qualified,"  governs  the  case;  that  the 


act  does  not  extend  the  constitutional  term,, 
but  provides  for  the  holding  over  of  the 
elected  incumbent  until  his  successor  is  duly 
qualified,  and  that  as  Stober,  elected  in  No- 
vember, 1909,  never  qualified,  there  was  no 
such  vacancy  in  the  office  that  the  governor 
could  fill  by  appointment. 

When  the  respondent  was  elected  state 
treasurer  and  during  his  term  of  office,  the 
present  Constitution  of  1874  was  in  force. 
His  term  was  not  abridged  or  extended  by 
the  amendments  to  the  Constitution  adopted 
in  1909.  Article  4,  §  21,  of  the  Constitution 
provides:  ''The  term  of  the  secretary  of  in- 
ternal affairs  shall  be  four  years;  of  the 
auditor  general,  three  years;  and  of  the 
state  treasurer,  two  years.  These  officers 
shall  be   chosen   by    the  qualified  electors 


fore  qualifying  or  entering  the  office, 
there  is  a  vacancy  upon  the  first  day  of 
the  term,  to  which  an  appointment  may  be 
made  notwithstanding  the  fact  that  the 
statute  may  provide  that  the  incumbent 
shall  hold  over  until  his  successor  is  elected 
and  qualified.  Even  in  these  cases  the  in- 
cumbent may  hold  over  to  prevent  an 
interregnum,  but  such  holding  over  is  sub- 
ject to  termination  at  any  time  by  an  ap- 
pointment to  the  office.  Of  course,  there 
must  be  a  vacancy  in  the  rare  instances  in 
which  the  law  precludes  the  incumbent 
from  holding  over,  as  in  Com.  ex  bel.  Todd 
V.  Sheatz,  and  Etter  v.  McAfee,  229  Pa. 
315,  78  Atl.  276,  or  where  there  is  no  rule 
of  law,  express  or  implied,  that  the  incum- 
bent shall  hold  over. 

In  the  following  cases  it  was  held  that 
there  was  a  vacancy  to  be  filled  by  the 
proper  appointing  power,  although  the  in- 
cumbent would  under  some  circumstances 
be  entitled  to  hold  over  for  a  time  at 
least: 

Thus,  in  Maddox  v.  York,  21  Tex.  Civ. 
App.  622,  54  S.  W.  24,  affirmed  In  93  Tex. 
275,  55  8.  W.  1133,  the  death  of  a  person 
elected  to  the  office  of  sheriff  before  he  had 
qualified  creates  a  vacancy,  and  the  prior 
incumbent  is  not  entitled  to  hold  over,  al- 
though he  received  the  second  highest  num- 
ber of  votes  at  the  election.  The  court  said 
that  the  holding  over,  under  the  provision 
of  the  Constitution  that  all  officers  should 
continue  in  office  "until  their  successors 
should  be  duly  qualified,"  was  a  mere  hold- 
ing pro  tempore  to  subserve  public  con- 
venience. 

And  the  incumbent  of  an  office.  In  case 
of  the  death  of  a  duly  elected  successor  be- 
fore qualification,  does  not  hold  for  a  second 
term  for  which  he  has  not  been  elected,  but 
there  is  a  vacancy  to  be  filled  by  appoint- 
ment, although  the  incumbent  was  author- 
ized to  hold  over  until  the  election  and 
Qualification  of  his  successor.  Olmstead  v. 
Augustus,  112  Ky.  365,  65  S.  W.  817. 

Under  the  provisions  of  the  Tennessee 
Constitution  that  an  election  or  appoint- 
ment to  fill  a  vacancy  shall  not  be  made  for 
a  period  beyond  the  unexpired  term,  and 
50  L.R.A.(N.S.) 


that  every  officer  shall  hold  his  office  until 
his  successor  is  elected  or  appointed  and 
qualified,  if  the  person  regularly  elected  to 
the  succeeding  term  dies  before  entering 
the  office,  it  is  vacant  so  far  as  appointing 
a  person  thereto  is  concerned.  State  ex  rel. 
Kenner  v.  Spears,  —  Tenn.  — ,  53  S.  W. 
247.  In  ruling  against  the  defendant's 
contention  the  court  said:  "The  insistence 
of  defendant's  counsel  is  based  on  a  con- 
fusion of  thought  as  to  when  a  vacancy 
occurs,  the  insistence  in  reality  being  that 
there  can  be  no  vacancy  as  long  as  the  offi- 
cer appointed  by  the  county  court  is 
authorized  to  hold,  and,  inasmuch  as  he  is 
authorized  to  hold  until  his  successor  shall 
be  elected  and  qualified,  that  there  then 
can  be  no  vacancy." 

In  State  ex  rel.  Adams  v.  Hopkins,  10 
Ohio  St.  509,  it  was  held  that  the  death  of 
one  who  had  been  elected  treasurer  of  the 
county  created  a  vacancy  in  the  office  that 
could  be  filled  by  appointment  on  the  day 
when,  had  he  lived,  nis  term  would  have 
commenced.  Although  the  court  makes  no 
mention  of  any  provision  that  an  incum- 
bent shall  hold  over  until  his  successor 
qualifies,  there  must  have  been  some  such 
rule  of  law,  since  the  term  of  the  incum- 
bent expired  upon  the  first  of  September, 
and  the  appointee  did  not  receive  nis  com- 
mission until  the  22d  day  of  that  month, 
and  from  the  first  to  the  22d  the  incumbent 
did  as  a  matter  of  fact  hold  over.  Further- 
more the  argument  is  not  directed  to  the 
right  of  the  incumbent  to  hold  over,  but  to 
the  question  of  a  "vacancy  caused  by  death." 
It  is  true  that  in  this  case  there  was  a  pro- 
vision that  an  incumbent  of  the  office  shall 
not  hold  office  more  than  four  years  in  six, 
and  the  incumbent  had  served  two  suc- 
cessive terms  of  two  years  each.  This  point 
does  not  appear  to  have  controlled  the  case, 
as  the  court  said  that  its  construction  of 
the  statute  made  it  accord  with  the  con- 
stitutional policy. 

The  death  of  a  person  elected  chancellor, 
before  receiving  his  commission  from  the 
governor,  creates  a  vacancy-  within  the 
meaning  of  the  constitutional  provision 
which  gives  the  governor  the  power  of  ap- 
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of  the  state,  at  general  elections.  No  per- 
son elected  to  the  office  of  auditor  general 
or  state  treasurer  shall  be  capable  of  hold- 
ing the  same  office  for  two  consecutive 
terms."  By  article  4,  §  8,  of  the  Constitu- 
tion and  the  amendment  of  1909  (P.  L.  948), 
the  governor  is  empowered  to  fill  any  va- 
cancy that  may  happen  in  the  office  of  state 
treasurer,  with  the  advice  and  consent  of 
the  senate  if  it  be  in  session.  By  the  act 
of  assembly  approved  April  28,  1873  (P.  L. 
77),  it  was  provided  that  the  term  of  office 
of  the  state  treasurer  shall  be  two  years 
*'from  the  first  Monday  of  May  next  suc- 
ceeding his  election,"  and  by  the  act  of  May 
9.  1874  (P.  L.  126),  it  was  provided  that  "the 
term  of  office  of  the  state  treasurer  shall 
hereafter  commence  on  the  first  Monday  of 


May  next  succeeding  his  election."  It  will 
therefore  be  observed  that  at  the  time  the 
respondent  was  elected  and  entered  upon 
the  duties  of  the  office  of  state  treasurer 
it  was  a  constitutional  office,  the  term  was 
fixed  by  the  Constitution  at  two  years,  and 
began,  as  provided  by  law,  on  the  first  Mon- 
day of  May,  1908.  Did  the  term  of  office  of 
the  respondent  expire  in  two  years  from  the 
first  Monday  of  May,  1908,  and  thereby  cre- 
ate a  vacancy  in  the  office  on  the  first  Mon- 
day of  May,  1910?  We  are  of  the  opinion 
that  this  question  must  be  answered  in  the 
affirmative. 

The  Constitution  is  the  supreme  lajr  of 
the  commonwealth,  and  its  command  must 
be  obeyed.  It  is  only  when  the  Constitution 
fails  to  deal  with  a  subject  that  the  general 


pointment  to  fill  vacancies.  Gold  v.  Fite, 
2  Baxt.  237.  This  decision  was  made  upon 
the  ground  that  the  election  ipso  facto 
made  him  chancellor,  and  the  failure  to 
receive  the  commission  was  immaterial.  No 
mention  is  made  of  a  provision  for  holding 
over,  but  as  a  matter  of  fact  the  office  was 
filled  at  the  time  by  an  incumbent  who  had 
been  illegally  appointed,  and  the  court  held 
that  he  was  at  least  a  de  facto  officer.  This 
case  is  of  but  little  value  upon  the  general 
question,  because  of  the  peculiar  state  of 
facts  presented. 

— where    re-elected    candidate    dies    before 

entering  office. 

There  is  the  same  conflict  as  to  whether 
the  death  of  an  elected  candidate  creates 
a  vacancy  in  the  office  to  which  he  had 
been  elected,  where  the  deceased  already 
held  the  office  and  had  been  re-elected, 
these  cases  presenting  the  additional  element 
of  a  vacancy  in  the  term  prior  to  that  for 
which  the  election  had  been  held. 

Of  course  in  these  cases  the  person  to 
hold  over  into  the  new  term  is  tne  person 
who  has  been  appointed  to  fill  the  admitted 
vacancy  in  the  old  term. 

Thus,  under  a  statute  by  which  the  ten- 
ure of  elective  officers  in  Salt  Lake  City 
is  fixed  at  two  years  and  until  their  suc- 
cessors are  elected  and  qualified,  an  ap- 
pointee to  fill  a  vacancy  caused  by  the 
death  of  the  incumbent  after  he  had  been 
re-elected,  but  before  he  had  qualified,  is 
entitled  to  hold  the  office  as  against  any 
other  appointee  not  only  until  the  expira- 
tion of  the  two  years  of  the  second  term, 
but  also  until  a  successor  is  elected  and 
qualified.  State  v.  Elliott,  13  Utah,  471, 
45  Pac.  346. 

So,  under  a  statute  providing  that  in 
case  of  vacancy  in  an  office  the  governor 
is  to  appoint  a  person  to  continue  "until 
a  successor  is  el^ed  and  qualified.  When 
elected  such  successor  shall  hold  his  office 
the  residue  of  the  unexpired  term;"  a  per- 
son appointed  to  the  office  to  fill  the 
vacancy  caused  by  the  death  of  the  incum- 
bent after  he  had  been  re-elected,  but  be- 
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fore  the  commencement  of  his  term,  holds 
his  office  until  a  successor  is  elected  and 
qualified,  and  a  second  appointment  by  the 
governor  at  the  beginning  of  the  new  term 
is  void.  People  ex  rel.  Andrews  v.  Lord, 
9  Mich.  227. 

And  when  one  who  is  holding  the  office 
of  sheriff,  and  is  a  candidate  for  election 
to  succeed  himself,  dies  before  entering 
upon  the  new  term,  a  vacancy  is  thereby 
created  in  the  term  in  which  he  was  serv- 
ing, but  not  in  the  term  for  which  he  was 
a  candidate  and  upon  which  he  had  not 
entered;  and  one  who  is  duly  appointed 
and  qualified  to  fill  the  vacancy  tnus  cre- 
ated will  hold  the  office  for  and  during 
the  unexpired  term  pf  his  predecessor,  and 
"until  his  successor  is  elected  and  quali- 
fied;" and  such  election  must  be  had  at 
the  first  "proper"  election  that  is  held  more 
than  thirty  days  after  the  occurrence  of 
the  vacancy.  State  ex  rel.  Sheets  v.  Spei- 
del,  62  Ohio  St.  156,  56  N.  E.  871. 

And  in  State  ex  rel.  Hellier  v.  Vincent, 
20  S.  D.  90,  104  N.  W.  914,  the  Speidel 
Case  was  followed,  the  court  saying  that 
the  cases   were   exactly   parallel. 

An  appointment  to  fill  a  vacancy  in  tho 
office  of  supreme  court  judge,  where  an 
incumbent  who  had  been  re-elected  dies 
before  the  commencement  of  the  new  term, 
is  for  the  full  term  of  six  years,  where  the 
law  makes  no  provision  for  an  election  to 
such  office  other  than  at  the  regular  six- 
year  periods.  Re  Supreme  Ct.  Vacancy,  4 
S.  D.  532,  67  N.  W.  495. 

But  in  People  ex  rel.  Callaway  ▼.  De 
Quelle,  47  Colo.  13,  105  Pac.  1110,  it  was 
held  that  a  person  appointed  to  fill  a  va- 
cancy in  an  office  to  which  the  prior  in- 
cumbent had  been  re-elected,  but  who  died 
before  he  had  qualified  for  the  succeeding 
term,  was  entitled  only  to  the  unexpired 
portion  of  the  first  term,  and  haa  no 
claim  to  the  office  for  the  new  term  after 
another  person  had  been  duly  appointed 
thereto.  The  court  ruled  as  follows:  "That 
an  appointee  to  fill  a  vacancy  under  our 
law  holds  until  the  next  general  election, 
if  no  new  term  intervenes  l^tween  the  time 
of  his  appointment  and  the  time   of  such 
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assembly  may  legislate  upon  it.  These  are 
fundamental  and  basic  principles  from  which 
there  can  be  no  departure.  As  well  said  by 
Chief  Justice  Black  in  Sharpless  v.  Phila- 
delphia, 21  Pa.  147,  161,  59  Am.  Dec.  759: 
"The  Constitution  has  given  us  a  list  of  the 
things  which  the  legislature  may  not  do. 
.  .  .  If  we  can  change  the  Constitution 
in  any  particular,  there  is  nothing  but  our 
•own  will  to  prevent  us  from  demolishing  it 
entirely."  This  admonition  was  given  by  the 
great  jurist  more  than  half  a  century  ago, 
but  the  necessity  for  heeding  and  enforcing 
it  both  in  state  and  Federal  jurisdictions  has 
never  been  greater  since  the  establishment 
of  the  government  than  at  the  present  time. 
Under  the  well-settled  rules  of  interpreta- 
tion, the  Constitution  of  the  commonwealth 


having  fixed  the  term  of  office  of  state  treas- 
urer at. two  years,  the  respondent's  term  ex- 
pired at  the  end  of  that  period,  and  there- 
after he  could  not  exercise  the  functions  of 
the  office.  The  term  of  office  fixed  by  the 
Constitution  is  expressly  limited  to  a  defi- 
nite number  of  years,  and  it  is  not  within 
the  power  of  the  legislature,  directly  or  in- 
directly, to  extend  it  beyond  the  prescribed 
period.  There  is  no  implied  right  to  hold 
beyond  the  fixed  tenure  or  of  the  legislature 
to  extend  the  term;  on  the  contrary,  imder 
the  established  rule  of  constitutional  con- 
struction, there  is  an  implied  prohibition 
against  the  right  of  the  legislature  to  add 
to  the  term  where  the  Constitution  has  def- 
initely prescribed  the  duration  of  the  tenure. 
This  inhibition  prevents  the  incumbent  hold- 


election;  but,  if  a  new  term  commences  dur- 
ing the  interval,  the  term  of  the  appointee 
ends,  and  the  one  entitled  to  the  new  term 
has  a  right  thereto;  but  if  such  one  on  the 
arrival  of  the  term  does  not  appear  and 
qualify,  though  the  reason  thereof  be 
death,  there  is  a  vacancy  in  the  office  for 
the  term.  That  until  an  appointment  is 
made  the  incumbent  of  the  previous  term 
holds  over;  but  when  an  appointment  is 
made,  and  the  appointee  qualifies,  the  pre- 
vious term  and  the  rights  of  the  incumbent 
to  the  office  are  ended." 

So,  an  appointment  by  the  governor  to 
fill  a  vacancy  in  the  office  of  the  comp- 
troller caused  by  the  death  of  the  in- 
cumbent after  he  had  been  elected  to  suc- 
ceed himself,  but  before  he  had  qualified, 
is  for  the  unexpired  term  only,  under  the 
express  provision  of  §  1001  of  the  Political 
Code,  so  that  it  terminates  and  a  new  va- 
cancy occurs  on  the  day  before  the  begin- 
ning of  the  term;  although  such  appointee 
might  hold  over  under  the  provision  that 
every  officer  shall  hold  over  until  his  sue- 
eessor  has  qualified,  yet  this  right  does  not 
affect  the  question  of  vacancy.  People  ex 
rel.  Mattison  v.  Nye,  9  Cal.  App.  148,  98 
Pac  241. 

And  an  appointment  'to  fill  a  vacancy 
where  the  incumbent  of  the  office  had  been 
re-elected,  but  died  before  the  expiration  of 
the  first  term,  is  only  for  the  balance  of  the 
first  term,  and  although  the  appointee  will 
hold  the  office  until  a  successor  is  elected 
and  qualified,  yet  under  the  public  officers' 
law,  the  office,  after  the  commencement  of 
the  second  term,  is  "vacant  for  the  pur- 
pose of  choosing  a  successor."  People  ex 
rel.  Sanders  v.  Stockwell,  66  Misc.  2,  121 
N.  Y.  Supp.  6. 

Where  deceased  person  had  qualified. 

In  a  few  cases  it  is  held  that  where  the 
elected  candidate  has  qualified,  his  election 
and  qualification  terminate  the  prior  in- 
cumbent's right  to  the  office,  and  the  sub- 
sequent death  of  the  candidate  before  en- 
tering the  office  does  not  restore  such  right. 

Thus,  although  the  statute  provides  tnat  I 
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an  officer  shall  continue  to  discharge  the 
duties  of  his  office  after  his  term  has  ex- 
pired until  his  successor  is  elected,  the 
election  and  qualification  of  a  successor 
ipso  facto  cut  off  the  incumbent's  con- 
tingent term,  and  limit  him  to  the  abso- 
lute term;  and  this  is  unaffected  by  the 
death  of  the  person  so  elected  before  the 
commencement  of  his  term  of  office.  People 
ex  rel.  Sweet  v.  Ward,  107  Cal.  236,  40 
Pac.  638. 

And  the  election  of  a  probate  judge  for 
the  ensuing  regular  term,  and  his  qualifi- 
cation by  giving  a  sufficient  bond,  which  is 
duly  approved,  and  by  taking  and  subscrib- 
ing the  proper  official  oath,  deprive  the  in- 
cumbent of  the  right  to  hold  over  after  the 
expiration  of  his  term;  and  the  death  of 
the  judge  elect  after  such  qualification,  and 
before  the  expiration  of  the  incumbent's 
term,  does  not  revive  the  right  to  hold 
over,  which  was  extinguished  by  such  elec- 
tion and  qualification.  State  ex  rel.  John- 
son V.  Albert,  55  Kan.  154,  40  Pac.  286. 

So,  in  State  ex  rel.  Atty.  Gen.  v.  Seay, 
64  Mo.  89,  27  Am.  Rep.  206,  it  was  held 
that  the  right  to  hold  over  is  terminated 
by  the  election  and  qualification  of  a  suc- 
cessor, and  the  subsequent  death  of  suc- 
cessor before  entering  the  office  did  not 
revive  such  right. 

In  People  ex  rel.  Robinson  v.  Boughton, 
5  Colo.  487,  it  was  held  that  where  a  suc- 
cessor was  elected  and  qualified,  but  died 
before  his  term  began,  the  election  and 
qualification  caused  a  vacancy  at  the  close 
of  the  predecessor's  term. 

In  a  few  cases  the  statute  governing  the 
office  in  question  has  been  construed  to 
mean  that  the  qualification  was  not  to 
take  place  before  the  beginning  of  the  term, 
so  tlmt  if  the  person  elected  did  qualify 
before  that  time  it  was  ineffectual,  at  least 
to  deprive  the  incumbent  of  the  right  to 
hold  over. 

Thus,  under  a  statute  providing  that  an 
officer  "shall  before  entering  upon  the 
duties  of  his  office,  and  within  twenty  days 
after  the  commencement  of  the  term  for 
which  he  was  elected  or  appointed,"  file  his 
official  bond  and  take  the  oath  of  office,  it 
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ing  over,  which  is  simply  the  prolongation  of 
the  old  term.  The  legislature  is  without 
power  to  abridge  or  extend  the  term  or  to 
change  or  add  to  the  qualifications  of  a  con- 
stitutional ofiice,  unless  it  is  expressly  or 
by  necessary  implication  conferred  by  the 
Constitution.  This  is  a  Settled  principle  of 
construction  necessarily  resulting  from  the 
supremacy  of  the  organic  Uw.  It  is  recog- 
nized in  the  adjudicated  eases. 

In  State  ▼.  Howe,  26  Ohio  St.  588,  18  Am. 
Rep.  321,  Chief  Justice  Mcllvaine,  after  re- 
viewing all  the  authorities  on  the  subject, 
said  (p.  680) :  "After  a  careful  examination 
of  the  question,  in  the  light  of  both  principle 
and  authority,  we  are  led  to  the  conclusion 
that  the  general  assembly  may  provide 
against  the  occurrence  of  vacancies  by  au- 
thorizing incumbents  to  hold  over  their 
terms  in  cases  where  the  duration  of  their 
tenures  is  not  fixed  and  limited  by  the  Con- 
stitution. ...  In  cases  where  the  dura- 
tion of  the  tenure  of  office  is  limited  by  the 


Constitution,  of  course,  its  duration  cannot; 
be  extended  by  statute."    The  authority  of 
this  case  was  recognized  and  followed   ii» 
State   ez  rel.  Atty.   Gen.   v.  Brewster,  44 
Ohio  St.  589,  9  N.  £.  849,  which  was  a  quo- 
warranto  to  oust  the  defendant  from  the 
office  of  county  auditor  after  the  end  of  hia 
constitutional  term  of  three  years.       The^ 
court  said  (p.  594) :     "The  term  of  office  of 
Brewster  having  been  fixed  and  limited  by 
the  Constitution,  there  is  no  power  in  the- 
general  assembly  to  extend  his  term  or  ten- 
ure of  office  beyond  the  time  so  limited."' 
In  Wilson  v.  Clark,  63  Kan.  505,  65  Pac.  705,. 
707,   in    discussing   the   subject,  the    court 
said  (p.  510):     "It  is  true,  as  was  held  in. 
State  ex  rel.  Goodin  v.  Thoman,  10  Kan.  191,. 
and  Peters   v.   State   Canvassers,   17   Kan.. 
365,  that,   when  the  Constitution  fixes  the 
duration  of  a  term,  it  is  not  in  the  power 
of  the  legislature  either  to  extend  or  abridge 
it."    The  Constitution  of  Indiana  provides* 
that  the  treasurer  shall  continue  in  office- 


was  held  that  a  justice  of  the  peace  who 
took  the  oath  of  office  and  filed  his  bond 
prior  to  the  commencement  of  the  term 
did  not  thereby  put  an  end  to  the  right  of 
his  predecessor  to  hold  over  after  the  ex- 
piration of  the  term  in  case  the  former 
died  before  the  commencement  of  his  term. 
Ballantyne  v.  Bower,  17  Wyo.  356,  99  Pac. 
869,  17  Ann.  Cas.  82.  The  court,  after 
pointing  out  that  it  was  intended  by  the 
statute  to  fix  the  time  for  qualifying  at  or 
after  the  commencement  of  the  term,  said: 
"We  are  not  to  be  understood  as  denying 
the  right  of  one  elected  to  an  office  to 
take  the  required  oath,  and  execute  his 
bond,  and  deposit  the  same  with  the  proper 
officer,  prior  to  the  date  when  his  term  is 
to  commence  or  the  time  fixed  by  law  for 
qualifying.  We  assume  that  may  be  done. 
But  as  qualifying  acts  they  do  not  become 
effective  until  the  time  fixed  by  law  for 
their  performance." 

So,  the  death  of  an  officer  before  the  ex- 
piration of  his  term,  but  after  he  has 
Deen  elected  and  qualified  for  a  succeeding 
term,  such  qualification  being  nugatory  be- 
cause premature,  creates  a  vacancy  only 
for  the  unexpired  portion  of  the  former 
term,  and  an  appointment  to  fill  the  va- 
cancy does  not  extend  into  the  new  term. 
People  ex  rel.  Worley  ▼.  Smith,  81  N.  C. 
304. 

Failure  of  elected  candidate  to  qualify. 

The  same  conflict  as  to  whether  a  va- 
cancy exists  also  appears  where  the  elected 
candidate  fails  to  qualify  for  the  office  to 
which  he  has  been  elected.  (Generally  as 
to  whether  there  is  vacancy  while  the  in- 
cumbent is  holding  after  the  expiration  of 
his  term,  see  note  to  Re  Advisory  Opinion, 
ante,  365.) 

Thus,  upon  the  failure  of  a  person  elected 
to  an  office  to  qualify,  the  incumbent  will 
50  L.R.A.fN.S.) 


.  hold  over  under  the  provision  of  the  statute 
that  officers  shall  hold  for  the  term  and 
until  their  successors  shall  be  qualified* 
People  ex  rel.  Melony  v.  Whitman,  10  CaL 
38. 

And  in  the  following  cases  it  was  held 
that  the  failure  of  the  person  elected  to> 
qualify  caused  a  vacancy  which  was  to  b*- 
filled  by  appointment  notwithstanding  thr 
incumbent  might  hold  over:  Childrey  v.. 
Rady,  77  Va.  518;  Owens  v.  O'Brien,  78  Va. 
116;  Smith  v.  Reppard,  69  W.  Va.  211,  71 
S.  E.  115;  Kline  v.  McKelvey,  67  W.  Va. 
29,  49  S.  E.  896. 

In  Boyett  v.  Cowling,  78  Ark.  494,  94 
S.  W.  682,  it  was  held  that  where  the  in- 
cumbent was  re-elected  but  failed  to  qualify 
for  the  second  term,  he  would  neverthelea» 
hold  over  until  the  vacancy  was  filled  by 
a  special  election  as  provided  by  law.  It  i» 
to  be  noted,  however,  that  there  was  no  ph>- 
vision  for  any  appointment  by  the  gov- 
ernor. See  also  Rice  v.  Palmer,  78  Ark» 
432,  98  S.  W.  396,  where  the  elected  can- 
didate died  before  entering  his  office. 

On  the  other  hand,  it  has  been  held  that; 
the  failure  of  a  newly  elected  officer  to- 
qualify  creates  a  vacancy  which  may  be- 
filled  by  appointment,  although  under  the- 
provisions  of  the  Constitution  the  present 
incumbent  was  entitled  to  hold  over  until 
his  successor  was  elected  and  qualified^ 
Campbell  v.  Dotson,  111  Ky.  125,  63  S.  W. 
480.  To  the  same  effect.  Smith  v.  Ritchie,, 
30  Ky.  L.  Rep.  339,  98  S.  W.  330;  Dixom 
V.  Caudill,  143  Ky.  623,  136  S.  W,  1043. 

And  where  a  person  newly  elected  re- 
fuses to  qualify,  the  office  for  that  term< 
becomes  vacant  and  an  appointment  may 
be  made,  although  to  prevent  an  inter- 
regnum the  old  incumbent  is  authorized  for 
the  time  to  perform  its  functions,  so  that 
under  such  circumstances  there  may  be  a. 
lawful  holding  of  the  office  by  the  old  in- 
cumbent as  of  the  new  term,  while  a  va~ 


COMMONWEALTH  kx  bbl.  TODD  v.  SHEATZ. 


881 


two  years,  and  no  person  shall  be  eligible  to 
the  office  more  than  four  years  in  any  pe- 
riod of  six  years.  In  Howard  v.  State,  10 
Ind.  99,  in  speaking  of  the  term  of  treasur- 
er, the  supreme  court  of  that  state  said: 
"Thus,  the  term  of  the  office  of  treasurer  is 
fixed.  And,  though  it  be  conceded  that 
the  legislature  may  have  the  power  to  fix 
the  time  at  which  such  term  shall  commence, 
atill,  in  order  to  effect  that  object,  they  are 
not  authorized  either  to  shorten  or  lengthen 
it.  .  .  .  The  answer  to  this  (power  of 
the  legislature  to  fill  a  vacancy  created  by 
designating  the  time  at  which  the  term  of 
office  shall  commence)  is  that,  the  term  be- 
ing expressly  limited  by  the  Constitution, 
the  legislature  have  no  power  to  enact  a  law 
which,  in  its  effect,  would  create  a  vacancy." 
The  same  principle  is  anpouneed  in  Gertum 
V.  Kings  County,  109  N.  Y.  170,  16  N.  E. 
328;  Andrews  v.  Stote,  60  Miss.  740,  13  So. 
853;  People  ex  rel.  Atty.  Gen,  v.  Burbank, 
12  Cal.  378;  Gemmer  v.  State,  163  Ind.  150, 


66  L.R.A.  82,  71  N.  E.  478;  People  ex  rel. 
Oliver  v.  Knopf,  198  HI.  340,  64  N.  E.  842, 
1127;  State  ex  rel.  Campbell  v.  Police  Comrs. 
88  Mo.  144;  Standeford  v.  Wingate,  2  Duv. 
440;  State  v.  Douglas,  26  Wis.  428,  7  Am. 
Rep.  87 ;  State  ex  rel.  Rambo  v.  Maloney,  92 
Tenn.  62,  20  S.  W.  419;  People  ex  rel.  Rob- 
ertson V.  Van  Gaskin,  5  Mont.  352,  6  Pac. 
30;  State  ex  rel.  Comstock  v.  Stewart,  52 
Neb.  243,  71  N.  W.  998.  It  results  that  an 
act  of  assembly  is  without  force  or  effect  to 
change  the  constitutional  term  of  an  office; 
and,  in  consonance  with  that  principle  and 
the  familiar  rule  in  constitutional  law  that 
a  statute  may  be  good  in  part  and  void  in 
part,  it  has  been  held  that,  in  case  the  legis- 
lature provides  for  a  longer  term  than  is 
permitted  by  the  Constitution,  the  act  is 
good  aa  to  the  term  permitted  by  the  Con- 
stitution, and  is  void  as  to  the  excess.  Peo- 
ple ex  rel.  Davidson  v.  Perry,  79  CaL  105,  21 
Pac.  423;   Sinking  Fund  Comrs.  v.  George, 


cancy  actually  exists  as  to  the  new  term. 
SUte  ex  pel.  Finch  v.  Washburn,  17  Wis. 
658. 

So,  in  People  ex  rel.  Showers  ▼.  Taylor, 
57  Cal.  620,  it  was  held  that  the  provision 
of  the  Political  Code  to  the  effect  that  an 
office  becomes  vacant  upon  the  refusal  or 
neglect  of  the  incumbent  to  file  his  official 
oath  or  bond  within  the  time  prescribed 
must  be  construed  as  creating  a  vacancy  so 
far  as  may  be  necessary  to  authorize 
an  appointment  thereto  whenever  the  per- 
son declared  elected  and  holding  the  certifi- 
cate fails  to  qualify,  although  in  one  sense 
he  never  was  the  incumbent  of  the  office, 
and  the  statute  provided  that  the  incum- 
bent should  hold  his  office  until  his  suc- 
cessor was  elected  and  qualified. 

And  the  failure  of  a  person  duly  elected 
to  an  office  to  qualify  for  his  office  makes 
a  vacancy  to  which  the  proper  appointing 
power  may,  after  the  term  for  which  the 
election  was  held  has  begun,  make  an  appoint- 
ment as  against  the  prior  incumbent  who 
was  elected  for  a  fixed  term  "and  until  his 
successor  was  elected  and  qualified."  Adams 
V.  Doyle,  139  Cal.  678,  73  Pac.  582. 

The  term  of  office  of  one  appointed  to 
fill  a  vacancy  in  the  office  of  sheriff  will  be 
ended  by  the  due  election  of  another  by 
the  board  of  countv  commissioners  to  fill 
the  vacancy  caused  by  the  failure  to  Qualify 
of  the  person  elected  at  a  regular  election 
subsequent  to  the  vacancy,  wnere  the  stat- 
ute provides  that  persons  in  office  shall 
hold  their  office  until  their  successors  are 
"elected"  and  qualified,  the  court  holding 
that  the  word  "elected"  would  include  an 
election  by  the  commissioners  as  well  as  an 
election  by  the  people.  State  ex  rel.  Sneed 
V.  Bullock,  80  N.  C.  132. 

So,  the  failure  of  the  person  elected  to 
qualify  makes  a  vacancy  in  the  office  so  as 
to  permit  the  exercising  of  the  power  of 
appointment  notwithstanding  the  prior  in- 
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cumbent  was  entitled  to  hold  until  his 
successor  was  elected  and  qualified.  Kline 
V.  McKelvey,  67  W.  Va,  29,  49  S.  B.  896; 
Johnson  v.  Mann,  77  Va.  265;  State  ex  rel. 
Bickford  v.  Cocke,  54  Tex.  482. 

An  officer  entitled  to  hold  over  does  not 
cease  to  be  such  officer  l^y  failing,  upon  his 
re-election,  to  qualify  within  the  prescribed 
time.  Koemer  v.  State,  148  Ind.  158,  47 
N.  E.  323. 

One  appointed  to  fill  a  vacancy  caused  by 
the  resignation  of  the  incumbent,  who  was 
holding  the  office  after  the  expiration  of 
his  term  because  of  the  failure  of  the  person 
elected  to  qualify,  occupies  no  better  posi- 
tion than  his  predecessor,  and  is  subject 
to  be  devested  of  the  office  whenever  the 
person  duly  elected  shall  qualify  according 
to  law.     State  v.  Jarrett,  17  Md.  309. 

In  State  ex  rel.  Mark  v.  Dahl,  55  Ohio 
St.  195,  45  N.  E.  56,  it  was  held  that  the 
death  of  a  person  elected  before  he  assumed 
office  would  not  create  a  vacancy  until  the 
end  of  the  predecessor's  term. 

In  State  ex  rel.  McDonaJd  v.  Conn,  14 
Kan.  217,  an  incumbent  who  was  re-elected 
but  failed  to  qualify  held  over  until  an  ap- 
pointment was  made  to  fill  the  vacancy. 
No  question  as  to  his  right  to  continue  to 
hold  was  raised,  and  the  court  expressly 
refused  to  pass  upon  the  question. 

In  Wright  v.  Charles,  4  8.  C.  178,  a 
person  elected  clerk  of  the  court  failed  to 
qualify,  and  the  place  was  filled  at  a  spe- 
cial election  held  pursuant  to  a  statute  ex- 
pressly providing  for  the  filling  of  vacancies. 
The  propriety  of  thus  filling  the  vacancy 
in  the  office  of  clerk  was  not  questioned 
apparently,  and  the  decision  turned  upon 
another  point,  although  the  court  said  tnat 
the  prior  incumbent  held  over  "until  some- 
one should  be  elected  and  qualified  accord- 
ing to  law."  It  does  not  appear  whether 
there  was  a  statutory  provision  to  this 
effect  or  not.  W.  M.  G. 
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104  Ky.  260,  84  Am.  St.  Rep.  454,  47  S.  W. 
779. 

The  learned  oounsel  for  the  respondent 
contends  that  the  act  of  May  9,  1874  (P.  L. 
126),  passed  since  the  adoption  of  the  pres- 1 
ent  Constitution,  rules  the  case,  and  that 
the  respondent  holds  over  until  a  successor 
is  elected  and  qualified  to  fill  the  office. 
Section  2  of  the  act  provides:  "The  term  of 
office  of  the  state  treasurer  shall  hereafter 
commence  on  the  first  Monday  of  May  next 
succeeding  his  election,  and  shall  continue 
for  two  years,  or  until  his  successor  shall  be 
duly  qualified."  The  third  section  provides 
for  filling  a  vacancy  in  the  office  by  appoint- 
ment, and  that  the  person  so  appointed  shall 
perform  the  duties  of  the  office  until  the 
irst  Monday  in  May,  first  succeeding  the 
next  general  election,  "or  until  his  successor 
shall  be  duly  qualified."  In  support  of  the 
contention,  it  is  argued  that  under  the  act  of 
1874  the  respondent  had  the  right  to  hold 
over  until  his  successor  was  duly  qualified, 
and,  Stober  having  died  before  he  qualified, 
there  was  no  vacancy  in  the  office  after  the 
expiration  of  the  constitutional  term  for 
which  the  respondent  was  elected.  The  con- 
clusive answer  which  entirely  refutes  this 
contention  is  that  the  Constitution  fixes 
definitely  the  respondent's  term  of  office, 
and,  not  having  provided  that  the  incum- 
bent should  hold  over  until  his  successor  is 
qualified,  it  is  not  within  the  power  of  the 
legislature  to  so  provide  and  thereby  extend 
the  term  of  the  office  and  prevent  a  vacancy. 
This  is  settled  on  reason,  and,  as  noted 
above,  also  by  authority.  Holding  over  till 
a  successor  is  qualified  is,  as  conceded,  not  a 
new  or  another  term,  but  a  prolongation  of 
the  elected  incumbent's  term,  and  hence  the 
argument  of  the  respondent's  counsel  must 
necessarily  rest  upon  the  fallacious  theory 
that  an  act  of  the  legislature  is  paramount 
to  a  command  of  the  Constitution.  It  is 
idle  to  say  that  the  provision  of  the  act  of 
1874,  permitting  the  incumbent  to  hold 
over  until  his  successor  is  duly  qualified, 
does  not  confiict  with  the  constitutional  pro- 
vision that  the  term  of  the  state  treasurer 
shall  be  two  years.  There  is  neither  express 
nor  implied  authority  in  the  Constitution  for 
extending  the  term  of  state  treasurer  by 
permitting  him  to  hold  the  office  beyond  the 
limit  fixed  by  that  instrument. 

The  respondent  relies  on  Com.  ex  rel. 
Broom  v.  Hanley,  9  Pa.  613;  Com.  v.  Wise, 
216  Pa.  152,  65  Atl.  535,  and  cognate  cases 
to  sustain  his  position  that  the  death  of  the 
treasurer  elect  before  he  qualified  did  not 
create  a  vacancy  in  the  office  on  the  first 
Monday  of  May,  1910,  and  that,  therefore, 
he,  the  respondent,  holds  over  and  is  entitled 
to  perform  the  duties  of  the  office.  This  dis- 
closes a  misapprehension  of  the  doctrine  of 
50  L.R.A.(N.S.) 


these  cases,  as  well  as  a  failure  to  recogniza 
the  distinction  between  the  constitutional 
provisions  relating  to  the  terms  of  ofiice  of 
state  and  county  officers.  Since  the  adoption 
of  our  first  Constitution,  this  distinction  haa 
been  consistently  maintained  in  our  organic 
law.  The  Constitutions  of  1790,  1838,  and 
1874,  each  provided  that  elective  county 
officers  should  hold  their  offices  for  a  specified 
time  "and  until  a  successor  be  duly  quali- 
fied."  On  the  other  hand,  the  terms  of  state 
officers  were  definitely  fixed,  with  no  pro- 
vision for  holding  over  until  their  successor* 
were  qualified.  While,  therefore,  for  more 
than  a  century  by  express  constitutional 
provision  the  tenure  of  state  officers  has 
been  fixed  at  a  definite  period,  the  tenure  of 
a  county  officer  has  been  for  the  designated 
term  "or  until  his  successor  was  duly  quali- 
fied." For  reasons  appealing  to  the  framera 
of  the  several  Constitutions  and  the  people 
who  adopted  them,  this  distinction  between 
the  two  classes  of  officers  has  been  uniform- 
ly recognized  in  the  organic  law,  and  it  haa 
become  the  settled  policy  of  the  state  to  lim- 
it the  term  of  service  of  a  state  officer 
strictly  to  the  tenure  prescribed  by  the  Con- 
stitution. Accordingly,  in  Com.  ex  rel. 
Broom  v.  Hanley,  supra,  it  was  held  that^ 
where  a  person  had  been  elected  to  a  county 
office  and  died  before  he  qualified,  there  waa 
no  vacancy,  and  the  incumbent  held  over. 
In  that  case  the  person  who  had  been  elected 
to  the  office  of  clerk  of  the  orphans'  court,  a 
county  office,  died  before  he  was  commis- 
sioned or  qualified  to  fill  the  office.  The  re- 
lator was  appointed  by  the  governor  to  fil? 
the  supposed  vacancy.  The  answer  averred 
that  the  respondent,  the  incumbent,  bad 
been  elected  and  commissioned  to  hold  the 
office  for  three  years,  "and  until  his  succes- 
sor should  be  duly  qualified/'  and  that,  as 
the  party  elected  had  failed  to  qualify,  the 
respondent  was  entitled  to  hold  over,  and 
there  was  no  vacancy.  The  respondent's 
contention  was  sustained  by  this  court.  We 
held  that,  until  the  person  elected  had  quali- 
fied, the  Constitution  authorized  the  incum- 
bent to  hold  over,  and  hence  there  was  no 
vacancy  which  the  governor  could  fill  by  ap- 
pointment. In  the  opinion  it  is  said  (p. 
516) :  "The  relator  assumes  that  the  re- 
spondent was  elected  and  commissioned  only 
for  three  years;  but  this  is  a  mistaken 
view  of  the  Constitution,  and  is  only  plausi- 
ble by  obliterating  several  important  worda 
from  the  Constitution.  The  Constitution 
reads  thus:  'They  shall  hold  their  offices 
for  three  years,  if  they  shall  so  long  behave 
themselves  well,  and  until  their  successor 
shall  be  duly  qualified.'  The  obvious  mean- 
ing of  this  clause  is  that  they  cannot  hold 
office  less  than  three  years,  if  they  so  long- 
behave  themselves  well;    although,  on   the 
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happening  of  certain  contingencies,  they 
may  hold  office  for  a  longer  period.  .  .  . 
That  the  respondent  is  entitled  to  hold  until 
his  successor  is  duly  qualified  are  the  words 
of  the  Constitution."  Com.  v.  Wise,  216  Pa. 
152,  65  At].  535,  was  a  quo  warranto  to 
determine  the  title  to  the  office  of  county 
commissioner,  and  hence  the  right  of  a  state 
treasurer  or  other  state  officer  to  hold  the 
office  beyond  the  term  prescribed  by  the 
Constitution  did  not  arise  and  was  not  con- 
ffidered.  The  right  of  a  county  officer  to 
hold  over  ''until  his  successor  shall  be  duly 
qualified"  was  discussed  and  affirmed.  In 
all  our  cases  where  the  right  to  hold  a 
county  office  was  inyolved,  we  hare  recog- 
nized the  constitutional  right  of  the  elected 
incumbent  to  hold  over  until  his  successor 
was  duly  qualified.  A  county  officer  is  not 
elected  or  commissioned  for  only  three  years, 
but  for  such  additional  period  as  may  inter- 
vene between  the  end  of  the  three  years  and 
the  time  when  his  successor  is  duly  qualified. 
The  additional  period  is,  by  an  express  pro- 
vision of  the  Constitution,  as  much  a  part  of 
his  official  term  as  the  definite  number  of 
years  fixed  in  his  commission.  When  he 
holds  over,  therefore,  his  term  is  extended  in 
exact  compliance  with  the  Constitution,  and 
the  period  during  which  he  holds  over  is  a 
part  of  his  constitutional  tenure.  It  neces- 
sarily fallows  that  no  vacancy  can  occur  in 
a  county  office  so  long  as  the  elected  incum- 
bent continues  to  perform  the  duties  of  the 
office.  This  rule  prevails  when  the  officer 
elected  or  appointed  has  for  any  cause  what- 
ever failed  to  qualify,  and  is  recognized  not 
only  in  our  own,  but  in  other,  jurisdictions 
of  this  country.  It  is  the  settled  interpre- 
tation of  such  constitutional  provisions.  Of 
course,  in  the  absence  of  a  fixed  and  definite 
term  or  other  constitutional  restriction,  it 
is  competent  for  the  legislature  to  authorize 
a  public  officer  to  hold  over  until  his  succes- 
sor is  qualified.  In  such  cases,  like  those 
where  the  right  to  hold  over  is  expressly 
authorized  by  t^e  Constitution,  the  addition- 
al period  during  which  the  incumbent  per- 
forms the  duties  of  the  office  is  a  part  of 
his  official  term,  and  there  is  no  vacancy  to 
be  filled  by  the  appointing  power. 

From  what  has  been  said,  it  follows  that 
the  legislature  cannot  abridge  or  extend  the 
constitutional  term  of  the  state  treasurer, 
and  that  the  act  of  1874  is  void  in  so  far  as 
it  provides  that  he  shall  continue  in  office 
beyond  the  term  of  two  years  fixed  by  the 
Constitution. 

We  are  of  the  opinion  that,  under  the  Con- 
stitution and  laws  of  the  commonwealth,  the 
respondent's  term  of  office  as  state  treasurer 
had  expired  on  the  first  Monday  of  May, 
1910,  thereby  creating  a  vacancy  in  said  of- 
fice which  the  •  governor  of  the  common- 
wealth was  empowered  to  fill. 
50  L.RJ1.(N.S.) 


KANSAS  SUPREME  COURT. 

THOMAS  P.  LEONARD 

V. 

JOHN  HARTZLER  et  al.,  Appts. 
(90  Kan.  386,  133  Pac.  570.) 

Corporation  —  insolvency  —  dissolution. 

1.  Insolvency  of  a  corporation  and  the 
appointment  of  a  receiver  to  manage  its 
business  and  wind  up  its  affairs  do  not  work 
a  dissolution  of  the  corporation,  nor  will 
these  things  of  themselves  impair  its  ca« 
pacity  to  sue  or  to  enforce  judgments  previ- 
ously obtained. 

Appeal  —  error  —  burden  of  showing. 

2.  It  devolves  upon  the  appellant  who  al- 
leges that  a  ruling  is  erroneous,  to  show 
affirmatively  from  the  record  that  prejudi- 
cial error  was  committed. 

(July  5,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of   the   District    Court    for    Sherman 
County  in  plaintiff's  favor  in  an  action  to 
recover  certain  reaK  property.     Affirmed. 
The  facts  are  stated  in  the  opinion. 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  Insolvency  of  K^rporation  or 
appointment  of  recetver  as  affectinff 
its  right  to  sue. 

The  scope  of  this  note  is  limited  to  the 
question  of  the  insolvent  corporation's  right 
to  sue,  hence  does  not  include  suits  against 
the  corporation  and  its  right  to  defend. 
And  cases  proceeding  in  the  name  of  the 
corporation  by  the  receiver  are  not  included,, 
as  that  involves  mere  form  and  this  note 
deals  only  with  the  substantial  -  right  of 
the  corporation  to  sue.  The  question  as  to 
the  right  to  sue  after  a  receiver  has  been 
appointed  by  the  courts  of  another  jurisdic- 
tion, as  a  distinct  question,  is  not  here  con- 
sidered, but  some  cases  involving  such 
situation  are  cited  where  the  decision  rests 
upon  the  principles  underlying  domestic 
receivers. 

It  appears  to  be  well  settled  by  the- 
authorities  that,  upon  the  actual  dissolu- 
tion of  a  corporation,  by  expiration  or  for- 
feiture of  its  charter,  by  a  decree  dissolving 
it,  or  otherwise,  the  corporation  ceases  to 
exist  as  a  legal  entity,  hence  it  has  no 
capacity  to  sue,  and  all  pending  suits  or 
actions  previously  brought  by  it  immedi- 
ately abate,  unless  there  is  statutory 
authority  changing  the  common-law  doc- 
trine. See  cases  cited  in  note  to  Milwaukee 
Mut.  F.  Ins.  Co.  V.  Sentinel  Co.  15  L.R.A. 
627. 

But  it  also  seems  to  be  quite  generally 
conceded  that  neither  the  mere  insolvency  of 
a  corporation,  nor  proceedings  in  insolvency^ 
nor  the  appointment  of  a  receiver  of  the 
corporate  property,  will  work  a  dissolu- 
tion of  the  corporate  existence  (see  cases 
» cited  in  note  in  2  L.R.A.  266),  hence  the 
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Messrs.  C.  C.  Perdtea  and  John  Hartz- 
ler,  for  appellants: 

Anything  done  after  a  judgment  becomes 
dormant,  without  reviving  the  action,  is  an 
a,bsolute  nullity. 

MacHae  v.  Kansas  City  Piano  Co.  69  Kan. 
460,  77  Pac.  94;  Newhouse  v.  Heilbrun,  74 
Kan.  282,  86  Pac.  145,  10  Ann.  Cas.  955; 
Brown  v.  Akeson,  74  Kan.  301,  86  Pac. 
299;  Smalley  v.  Bowling,  64  Kan.  818,  68 
Pac.  630;  Eagle  Chair  Co.  v.  Kelsey,  23 
Kan.  632;  Tefft  v.  Citizens'  Bank,  36  Kan. 
457,  13  Pac.  783;  Myers  v.  Kothman,  29 
Kan.  19;  Halsey  v.  VanVliet,  27  Kan.  479; 
Ballinger  v.  Redhead,  1  Kan.  App.  434,  40 
Pac.  828. 

Plaintiff's  cause  of  action  was  barred  by 
the  two-year  statute  of  limitation. 


Case  V.  Frazier,  30  Kan.  343,  2  Pac  519; 
Coale  V.  Campbell,  58  Kan.  480,  49  Pac. 
604;  Greenlee  v.  Smith,  4  Kan.  App.  733, 
46  Pac.  543. 

Mr.  E.  F.. Murphy,  for  appellee: 

The  fact  that  a  long  time  elapsed  after 
the  sale  and  confirmation  without  taking 
out  a  sheriff's  deed  does  not  deprive  the 
purchaser,  or  those  holding  under  him,  of 
their  interest  in  the  land,  nor  prevent  them 
from  obtaining  such  sheriff's  deed. 

Bell  T.  Diesem,  86  Kan.  364,  121  Pac. 
335. 

Where  a  third  party,  after  the  sale  and 
before  the  confirmation,  takes  a  quitclaim 
deed  to  the  land  from  the  defendant  in  the 
action,  he  will  be  charged  with  notice  of 


rule  stated  supra,  as  to  dissolved  corpora- 
tions, would  not  be  applicable  to  cases  of 
the  class  here  considered,  even  in  the  absence 
oi  statutes  changing  that  rule. 

Mere  insolvency  or  discontinuing  business. 

That  mere  insolvency  of  a  corporation, 
in  the  sense  that  it  is  unable  to  pay  its 
debts,  without  an  adjudication  of  insolvency 
or  the  appointment  of  a  receiver,  does  not 
prevent  it  from  bringing  suits  or  actions, 
IS  the  common-law  rule,  and  so  far  as  the 
decisions  reveal  it,  the  rule  remains  un- 
changed by  statutes. 

Under  a  plea  that  since  the  contract  sued 
on  was  made,  the  plaintiff  has  become  unin- 
corporate,  evidence  that  the  plaintiff  has 
become  insolvent  and  has  ceased  to  do  busi- 
ness is  inadmissible.  Butchers'  &  D.  Bank 
▼.  Pulitzer,  11  Mo.  App.  594,  cited  and 
followed  in  President  Min.  &  Mill.  Co.  v. 
Coquard,  40  Mo.  App.  40. 

In  President  Min.  k  Mill.  Co.  v.  Coquard, 
4rapra,  the  court  said:  "It  is  the  law  of 
this  state,  and,  as  far  as  we  are  aware,  of 
all  jurisdictions,  that  the  insolvency  of  a 
corporation,  and  its  discontinuance  of  the 
business  for  which  it  was  organized,  does 
not  deprive  it  of  the  power  of  collecting  and 
enforcing  claims  due  to  it  in  its  own  name." 

Insolvency  and  an  assignment  of  all  the 
corporate  property  for  the  payment  of 
debts,  the  corporation  stipulating  that  it 
would  do  an^  further  acts  necessary  to  en- 
able the  assignees  to  perform  their  duties, 
it  was  held  in  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  49,  35  Am.  Dec.  292,  do 
not  dissolve  the  corporation,  or  prevent  it 
from  suing  a  debtor  in  the  corporate  name. 

In  Lyman  v.  Bank  of  United  States,  12 
IJow.  225,  13  L.  ed.  965,  an  action  for  a 
claim  by  an  insolvent  bank  for  the  benefit 
of  its  creditors,  after  it  had  made  an  as- 
signment to  trustees  for  the  benefit  of 
creditors,  was  maintained  in  the  same  way 
as  if  the  trustees  had  sued.  The  point 
seems  to  have  been  raised  by  the  pleadings, 
but  there  was  no  comment  or  express  ruling 
thereon. 

In  Chouteau  Ins.  Co.  ▼.  Floyd,  74  Mo.  * 
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286,  it  was  held  that  the  adoption  of  a  res- 
olution to  discontinue  business  does  not 
effect  a  dissolution  of  the  corporation,  or 
deprive  it  of  the  power  to  sue  upon  unpaid 
stock  subscriptions. 

In  Kansas  City  Hotel  Co.  ▼.  Sauer,  65 
Mo.  279,  which  was  ^  action  on  a  bond, 
the  court  said:  "The  pertinency  of  the 
citations  relative  to  the  plea  nul  tiel  cor- 
poration, we  are  not  able  to  see.  The  an- 
swer, by  alleging  the  dissolution  of  the 
corporation  after  the  date  of  the  bond  or 
agreement  declared  on,  necessarily  admitted 
the  fact  of  the  corporate  organization  and 
existence  at  the  execution  of  the  contract 
declared  on.  If,  since  that  time,  the  cor- 
poration had  become  unincorporate,  the 
only  effect  thereof,  under  our  statutes 
(Wagner's  Stat.  293,  §  21),  so  far  as  con- 
cerns the  present  action,  would  be  that  suit 
would  have  to  be  brought  by  those  who  were 
its  officers  at  the  time  of  dissolution,  as 
trustees  of  the  corporation.  But  failing 
to  sue  in  that  way  can  have  worked  the  de- 
fendant no  hurt,  even  if  the  corporation 
were  really  dissolved  as  averred,  and  there- 
fore constitutes  no  ground  for  reversal. 
And  if  there  were  any  formal  defect  in  this 
particular,  our  statute  of  jeofails  (2)  Wag- 
ner's Stat.  pp.  1034  et  seq.  §§  6,  19,  and  20) 
would  doubtless  both  suggest  and  supply  a 
ready  remedy.  The  sale,  however,  of  the 
hotel  property  by  plaintiff  would  not  per  ae 
accomplish  its  dissolution  (Hill  v.  Fogg,  41 
Mo.  563),  nor  would  a  dissolution  oTycor- 
porate  existence  be  implied  by  mere  oesaa- 
tion  of  active  business  (State  Nat.  Bank 
V.  Robidoux,  57  Mo.  446)." 

Appointment  of  receiver  —  new  action. 

As  a  rule,  courts  of  equity  have  power 
to  restrain  by  injunction,  or  by  an  order 
in  the  nature  of  an  injunction,  the  cor- 
poration or  its  officers  from  exercising  any 
of  its  corporate  powers  aft^^r  the  appoint- 
ment of  a  receiver  or  an  ad/udication  of  in- 
solvency, and  such  order  or  one  much,  more 
limited"  in  the  scope  of  its  restrictions  is 
usually  made  at  tne  time  of  the  appoint- 
ment.   Such  order  doM  not  deprive  the  cor- 
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Che  record  in  8ueh  action,  and  will  acquire 
no  interest  in  the  land  by  such  deed. 

Knox  V.  Doty,  81  Kan.  138,  135  Am.  St 
Rep.  351,  105  Pac.  437. 

A  sale  of  real  estate  under  foreclosure 
proceedings  is  not  complete  until  it  is  con- 
firmed; but  when  it  is  confirmed,  it  passes 
to  the  purchaser  at  such  sale  all  of  the  in- 
terest that  the  defendant  possessed,  and 
that  the  decree  of  foreclosure  ordered  sold. 

Mills  V.  Ralston,  10  Kan.  206. 

A  purchaser  of  real  estate  conveyed  to 
him  by  quitclaim  deed  is  not  a  purchaser 
in  good  faith,  so  that  his  title  will  be  pro- 
tected by  the  provisions  of  §  5676  of  the 
Statutes  of  Kansas  1909. 

Kelly  V.  McBlaine,  6  Kan.  App.  523,  50 
Pac  963. 


To  defeat  the  title  of  another,  the  holder 
of  the  quitclaim  deed  under  which  title  is 
claimed  must  have  paid  a  valuable  con- 
sideration for  his  quitclaim  deed,  and  the 
payment  of  a  mere  nominal  sum  will  not 
meet  the  requirement. 

Morris  v.  Wicks,  81  Kan.  790,  26  L.R.A. 
(N.S.)  681,  106  Pac.  1048,  19  Ann.  Cas. 
319.     , 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  the  appellee  to 
recover  from  appellants  real  property  in 
the  vicinity  of  the  city  of  Goodland.  At 
one  time  B.  F.  Sparr  owned  an  80-acre 
tract  of  land  adjoining  Goodland,  and  in 
1889  he  platted  a  part  of  it  under  the  desig- 


poration  of  its  capacity  to  sue,  but  simply 
enjoins  the  exercise  of  the  power.  Thus, 
in  Milwaukee  Mut.  F.  Ins.  Co.  v.  Sentinel 
Co.  81  Wis.  207,  15  L.R,A.  627,  51  N.  W. 
440,  in  its  interpretation  of  Rev.  Stat. 
%  3218,  the  court  held  that  "a  Tute  of  public 
policy  mav  be  deduced  from  the  above 
statute,  which  is  that  an  insolvent  cor- 
poration of  either  of  the  classes  mentioned 
in  the  statute  may  be  restrained  by  an  in- 
junction from  prolonging  its  existence,  or 
embarrassing  the  receiver  and  court  in 
closing  its  affairs  by  exercising  any  cor- 
porate franchise;  but  that  the  insolvent 
corporation  shall  remain  inert  while  the 
receiver  closes  its  affairs  under  the  direction 
of  the  court." 

This  phase  of  the  question  is  also  nicely 
illustrated  by  American  Waterworks  Co.  v. 
Farmers'  Loan  k  T.  Co.  20  Colo.  203,  25 
L.R.A.  338, 46  Am.  St.  Rep.  285,  37  Pac.  269; 
"where  a  corporation,  in  pursuance  of  the 
laws  of  the  state  where  it  was  created,  has 
been  adjudged  insolvent,  and  placed  in  the 
hands  of  a  receiver  with  full  powers  to  con- 
trol and  manage  its  affairs,  and  where  such 
corporation,  ito  officers,  directors,  agents, 
and  attorneys,  has  been  absolutely  enjoined 
from  in  any  manner  continuing  the  busi- 
ness of  said  corporation,  or  from  attempt- 
ing to  use  its  name,  privileges,  or  fran- 
chises for  any  purpose  whatever,  held,  that 
an  officer  of  the  corporation  could  not  use 
its  name  to  prosecute  a  writ  of  error  in  an- 
other state  against  the  objection  of  the  re- 
"Ceiver." 

The  position  taken  by  the  court  in  Lson- 
ABD  V.  Habtzleb,  that,  in  order  to  show 
that  the  corporation  has  no  capacity  to  sue, 
an  injunction  or  restraining  order,  in  ad- 
dition to  the  appointment  of  the  receiver, 
must  be  shown,  is  in  harmony  with  this 
theory. 

Under  the  act  to  provide  a  national  cur- 
rency, under  which  national  banks  were  in- 
•corporated,  it  was  held  in  Bank  of  Bethel  v. 
Pabguioque  Bank,  14  Wall.  383,  20  L.  ed. 
840,  that  a  national  bank  does  not  forfeit 
its  riffht  to  sue  or  be  sued,  because  of  the 
act  of  the  Comptroller  of  the  Currency  in 


inability  to  redeem  its  notes,  since  in  such 
case  it  is  not  dissolved,  but  continues  to 
exist  as  a  legal  entitv. 

A  foreign  corporation  mav  sue  for  unpaid 
subscriptions  to  its  stock  after  a  temporary 
receiver  pendente  lite  has  been  appointed 
for  it  by  the  circuit  court  of  the  United 
States  for  a  district  in  another  state.  Sigua 
Iron  Co.  V.  Brown,  171  N.  Y.  488,  64  N.  E. 
194.  An  ancillary  receiver  had  been  ap- 
pointed by  the  courts  of  the  state,  so  the* 
foreign  receiver  was  but  incidentally  con- 
sidered. 

In  United  States  Electric  Lighting  Co.  v. 
Leiter,  8  Mackey,  576,  it  was  said :  "A  cor- 
poration is  dissolved  neither  by  its  failure 
to  elect  trustees,  nor  by  its  insolvency;  in 
either  case  it  may  still  sue  and  be  sued; 
it  loses  its  franchise  only  by  a  surrender  by 
the  shareholders,  or  through  forfeiture  by 
the  state  in  a  suit  instituted  for  that  pur- 
pose;" but  as  the  suit  was  against  the  cor- 
poration, the  actual  holding  does  not  come 
within  the  scope  of  this  note. 

It  would  seem  that  the  appointment  of  a 
receiver  to  take  charge  of  all  the  property 
and  assets  of  an  insolvent  corporation 
ought,  by  implication,  to  deprive  the  cor- 
poration of  the  power  to  sue  independently 
of  the  receiver  m  any  case  where  that  of- 
ficer has  the  power,  even  though  it  is  not 
specifically  enjoined  by  the  court,  and  that 
appears  to  be  the  position  taken  by  text 
writers  (Jones,  Insolvent  k  Failing  Cor- 
porations, §  538;  5  Thomp.  Corp.  2d  ed. 
§  6371) ;  but  their  position  is  not  well  sup- 
ported by  their  references.  On  the  other 
hand,  It  may  be  said  that  the  court  ap- 
pointing the  receiver  knows  the  facts  and 
IS  in  a  position  to  judge  of  the  necessity 
as  well  as  the  scope  of  the  restrictions  that 
should  be  imposed  upon  the  corporation  in 
each  individual  case,  and  the  fact  that  but 
few  cases  upon  the  subject  have  arisen  is 
some  indication  that  the  courts  have  not 
been  greatly  troubled  with  attempts  to  em- 
barrass receivers  in  collecting  assets.  And 
the  cases  seeme  to  indicate  that  the  practice 
of  specifically  enjoining  the  corporation  is 
in  vogue  in  most  states. 


appointing  a  receiver  for  it  because  of  its       In  Davis   v.   Ladoga  Creamery   Co.   128 
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nation  of  West  View  addition.  Prior  to 
that  time,  Sparr  and  his  wife  had  given  a 
mortgage  upon  a  part  of  the  tract  to  the 
American  Investment  Company,  which  was 
subsequently  foreclosed,  and  the  appellee 
has  acquired  his  title  to  it  through  the  pur- 
cliaser  at  the  sale  under  the  mortgage.  In 
1890  the  Sparrs  mortgaged  the  greater  part 
of  the  tract  to  the  Beatrice  Savings  Bank, 
and,  default  being  made  upon  that  mort- 
gage, the  bank  brought  an  action  in  Jan- 
uary, 1895,  to  foreclose  the  same.    On  No- 


vember 18,  1895,  a  judgment  of  foreclosure 
was  entered,  and  a  sale  of  the  property  or- 
dered. Before  the  sale  was  made,  a  proceed- 
ing was  brought  in  the  state  of  Nebraska 
against  the  Beatrice  Savings  Bank  in  one 
of  the  courts  of  that  state,  in  which  it  was 
found  that  the  bank  was  insolvent,  and 
that  a  receiver  for  the  bank  should  be  ap- 
pointed. Accordingly  two  receivers  were 
at  first  appointed,  who  gave  bond  and  took 
possession  of  the  business  and  assets  of  the 
bank,  being  vested  with  authority  to  sell 


Ind.  222,  27  N.  E.  494,  the  court,  while  hold- 
ing that  a  receiver  cannot  sue  in  the  name 
of  the  corporation  without  leave  of  court, 
says:  "In  response  to  the  position  as- 
sumed by  the  appellee,  it  must  be  said  that 
the  receiver,  when  appointed,  succeeded  to 
all  the  rights  of  the  Ladoga  Creamery  Com- 
pany, and  he  alone,  under  the  orders  of  the 
court,  could  maintain  an  action  for  the 
enforcement  of  such  rights.  The  right  of 
the  company  to  sue  was  suspended  so  long 
as  there  was  an  acting  receiver.  Beach, 
Receivers,  §  663;  Coope  v.  Bowles,  28  How. 
Pr.  10;  Griffin  v.  Long  Island  R.  Co.  102 
N.  Y.  449,  55  Am.  Rep.  824,  7  N.  E.  735; 
Curtis  V.  Mcllhenny,  58  N.  C.  (5  Jones, 
Kq.)  290."  It  may  be  said,  however,  that 
the  court's  citations  are  all  to  its  holding, 
and  none  of  them  support  its  dictum. 

In  Montana,  it  seems  that  the  power  of 
the  corporation,  after  the  appointment  of  a 
receiver,  to  bring  actions  to  protect  cor- 
porate rights  and  property,  exists,  but  is 
not  synchronous  with  that  of  the  receiver, 
that  is,  while  the  receiver  has  the  power, 
the  corporation's  power  is  suspended,  but 
if  for  any  reason  the  receivers  power  is 
suspended,  the  corporation  has  the  power 
during  the  suspension.  In  Boston  k  M. 
Consol.  Copper  &  S.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  27  Mont.  431,  71  Pac. 
471,  the  court  said:  "At  the  time  the  ac- 
tion was  commenced,  as  has  been  stated,  a 
receiver  for  the  plaintiff  corporation  had 
been  appointed  by  the  district  court  of  Sil- 
ver Bow  county  in  a  cause  entitled,  For- 
rester and  MacGinniss  v.  Boston  &  M.  Con. 
C.  &  S.  Min.  Co.  et  al.  The  order  of  ap- 
pointment was  made  on  December  15,  1898. 
On  December  16th,  and  after  the  receiver 
liad  qualified,  but  before  he  had  taken  pos- 
session of  the  plaintiff's  property,  an  ap- 
plication was  made  to  this  court  for  a  writ 
of  review  to  annul  the  order.  Pendipg  the 
hearing  in  this  court  proceedings  under  the 
order  were  stayed.  On  February  27,  1899, 
the  order  was  affirmed  (State  ex  rel.  Boston 
&  M.  Consol.  Copper  k  S.  Min.  Co.  v.  Sec- 
ond Judicial  Dist.  Ct.  22  Mont.  241,  56  Pac. 
281),  but  upon  application  to  this  court 
the  stay  was  further  extended  until  March 
14,  1900.  Counsel  for  defendant  contend 
that  from  and  after  the  date  of  the  order 
appointing  a  receiver,  the  plaintiff  had  no 
capacity  to  bring  an  action  in  relation  to 
its  property,  since  the  power  to  manage 
and  control  it,  as  well  as  the  duty  to  pro- 
tect it,  was  vested  exclusively  in  the  re- 
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ceiver,  and  that  therefore  this  action,, 
brought  while  the  order  of  appointment 
was  in  force,  cannot  be  maintained,  thougit 
the  order  was  afterwards  stayed  and  finally 
vacated  on  appeal  by  this  court.  Forrester 
V.  Boston  &  M.  Consol.  Copper  k  S.  Min. 
Co.  22  Mont.  430,  56  Pac.  868, 1135,  and  Id. 
24  Mont.  148,  60  Pac.  1088,  61  Pac.  309. 
Council  rely  upon  the  decision  on  the  for- 
mer appeal  in  this  case  ( Boston  k  M.  ConsoL 
Copper  k  S.  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.  24  Mont.  142,  60  Pac.  990),, 
and  insist  that  the  declaration  then  made 
became  the  law  of  the  case.  That  appeal 
was  from  an  order  vacating  a  restraining^ 
order  made  without  notice,  and  upon  an 
ex  parte  showing  by  the  defendant,  in  which 
it  was  made  to  appear  that  the  receiver 
had  been  appointed,  and  that  the  order  wafr 
still  in  force.  It  did  not  appear  that  at 
the  time  the  action  was  brought  the  powers 
of  the  receiver  had  been  suspended,  nor  that 
they  were  still  suspended  at  the  date  the 
hearing  was  had.  .*  .  .  In  our  opinion 
the  order  of  appointment  became  effective 
to  devest  the  plaintiff  of  the  power  to  bring 
actions  necessary  to  protect  its  property 
from  spoliation,  at  the  expiration  of  the 
stay  granted  by  this  court  in  the  certiorari 
proceeding,  when  the  receiver  assumed  pos- 
session of  the  property.  The  plaintiff  had 
the  right  to  resist  the  making  of  the  order, 
including  the  right  of  presenting  it  to  this- 
court  for  review;  and,  as  a  stay  was  grant- 
ed pending  the  final  determination  of  the 
questions  involved,  the  stay  including  the 
time  at  which  the  action  was  brought,  the 
action  was  properly  brought  by  it,  and 
could  be  maintained  by  it  in  its  own  name 
until  the  receiver  took  possession  of  the- 
property  in  the  regular  discharge  of  his^ 
duties;  and,  after  the  receiver  was  dis- 
charged, its  right  would  revive  to  prosecute 
the  action  to  judgment." 


— abatement  of  pending  actions. 

And  it  has  been  held  that  the  appoint- 
ment of  a  receiver  suspends  the  power  of 
the  corporation  to  sue  or  proceed  with  pend- 
ing suits,  vesting  the  power  in  the  receiver, 
who  may  discontinue  the  pending  suits  or 
prosecute  them  to  judgment,  as  may  ap- 
pear best  for  the  estate.  Kokomo  City 
Street  R.  Co.  v.  Pittsburgh,  C.  C.  &  St.  L.. 
R.  Co.  25  Ind.  App.  335,  58  N.  E.  211. 

In  Rooney  t.  Southern  Bldg.  &  L.  Asso. 
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and  dispose  of  its  assets  upon  such  terms 
aa  the  court  should  direct.  After  the  ap- 
pointment of  the  receivers,  and  in  March, 
1897,  a  sale  of  the  property  was  made  un- 
der the  judgment  of  foreclosure  in  favor  of 
the  bank,  by  the  sheriff  to  the  bank  itself, 
and  shortly  afterwards  the  sale  was  con- 
firmed, and  the  sheriff  was  directed  to  exe- 
cute a  deed  to  the  bank.  No  further  steps 
were  taken  as  to  the  transfer  of  the  mort- 
gaged property  until  1906,  when  the  sherifi^s 
deed  was  issued,  and  the  appellee  acquired 


title  to  the  property  through  the  grantee  in 
that  conveyance.  Appellee  claimed  title  to 
this,  as  well  as  some  other  property, 
through  tax  deeds  and  other  conveyances^ 
and  proceedings.  Appellants  rest  their 
claim  of  title  to  the  property  upon  the  quit-^ 
claim  deed  executed  by  Sparr  and  wife  on 
January  29,  1907,  for  a  consideration  of 
$25.  They  took  possession  of  the  property 
in  April,  1907,  by  placing  a  fence  around  it^ 
after  which  they  used  it  as  a  pasture  unti^ 
the  time  of  the  trial. 


119  Ga.  941,  47  S.  E.  345,  it  was  held  that 
the  appointment  of  a  receiver  for  a  cor- 
poration does  not  abate  an  action  pending 
in  its  name  at  the  time;  otherwise,  if  the 
corporation  is  dissolved. 

In  Phoenix  Warehousing  Co.  ▼.  Badger, 
6  Hun,  293,  citing  Albany  City  Ins.  Co.  v. 
Van  Vranken,  42  How.  Pr.  281,  and  Teacv 
V.  First  Nat.  Bank,  37  N.  Y.  523,  it  was 
held  that  a  suit  by  a  corporation  to  re- 
cover unpaid  subscriptions  on  stock,  com- 
menced before  the  appointment  of  the  re- 
ceiver, does  not  abate,  because  of  Civ.  Code, 
§  121,  on  such  appointment,  but  may  be 
continued  in  the  name  of  the  original  plain- 
tiff for  the  receiver's  benefit.  'Die  decision 
was  affirmed  in  67  N.  Y.  294,  and  that  deci- 
sion is  cited  and  followed  in  Sigua  Iron  Co. 
V.  Brown,  33  Misc.  50,  68  N.  Y.  Supp.  141, 
affirmed  in  58  App.  Div.  436.  69  N.  Y.  Supp. 
295,  affirmed  in  171  N.  Y.  488,  64  N.  E.  194. 

In  the  trial  court's  opinion,  33  Misc.  50, 
68  N.  Y.  Supp.  141,  sec  supra,  it  appeared 
that  an  ancillary  receiver  had  been  ap- 
pointed in  the  state  with  the  customary 
power,  and  the  corporation,  its  officers  and 
agents,  except  the  receiver,  had  been  spe- 
cifically enjoined  from  collecting  any  debts 
due  to  said  corporation,  and  from  inter- 
fering with  any  of  the  property  of  the  cor- 
poration; but  the  court  held  this  restrain- 
ing order  was  not  applicable  to  prohibit  it 
from  continuing  the  action  for  the  benefit 
of  the  receiver.  No  mention  of  the  re- 
straining order  is  made  by  the  appellate 
courts. 

In  Talmage  v.  Pell,  9  Paige,  410,  at  page 
414,  the  court  said:  "Section  1  of  the  act 
of  April,  1832,  relative  to  the  abatement 
of  suits  by  or  against  corporations  in  cer- 
tain cases  (Laws  1832,  p.  500),  declares 
that  the  dissolution  of  a  corporation  by  a 
decree  of  the  court  of  chancery,  or  by  the 
expiration  of  its  charter,  or  otherwise,  shall 
not  abate  any  suit  or  proceeding  in  favor 
of  such  corporation  which  shall  have  been 
pending  at  the  time  of  such  dissolution. 
And  it  authorizes  such  suits  to  be  con- 
tinued by  the  receiver  or  trustees  on  whom 
the  corporate  effects  have  devolved,  in  the 
name  of  the  corporation  or  of  the  receiver 
or  trustees,  who  may  be  substituted  as  plain- 
tiffs by  the  direction  of  the  court  in  which 
the  suit  shall  be  pending,  and  subject  to 
such  order  as  the  court  may  deem  expedient 
in  relation  to  the  payment  or  security  for 
costs.  This  section  does  not,  in  terms,  au- 
thorize the  substitution  of  the  receiver  of  a 
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corporation  as  the  complainant  in  the  suit,, 
where  such  corporation  was  not  actually* 
dissolved  at  the  time  of  the  appointment  o^ 
such  receiver.  But  the  last  clause  of  §  2 
can  have  no  sensible  construction,  unless 
we  suppose  the  legislature  intended  in  cases 
where  a  receiver  had  been  appointed  by 
this  court,  that  old  suits  might  be  carried 
on,  as  well  as  new  suits  instituted,  either 
in  the  name  of  the  corporation  or  of  such 
receiver,  even  in  cases  where  the  corpora- 
tion was  not  actually  dissolved.  The  legiti- 
mate construction  of  these  statutory  pro- 
visions therefore  is  that,  where  a  suit  in 
this  court  which  has  been  brought  by  a 
corporation,  either  in  its  corporate  name, 
or  m  any  name  in  which  by  law  it  is  au- 
thorized to  institute  a  suit  here,  and  a 
receiver  is  appointed  at  any  time  before 
the  termination  of  the  suit,  the  court,  upon 
a  summary  application  by  such  receiver, 
and  without  tne  formality  of  filing  a  bill 
in  the  nature  of  a  bill  of  revivor  and  sup- 
plement, may  direct  the  suit  to  be  con- 
tinued in  the  name  of  such  receiver;  or 
may  direct  it  to  be  prosecuted  in  the  name 
of  the  corporation  upon  givin^^  to  the  de- 
fendant therein  such  security  for  his  costs 
as  the  court  may  think  proper  to  direct.'^ 

Under  New  York  Code  of  Civil  Procedure, 
§  1784,  and  following  sections,  by  a  judg- 
ment of  sequestration  and  the  appointment 
of  a  permanent  receiver,  the  property, 
things  in  action,  and  effects  of  the  corpora- 
tion, are  vested  in  the  receiver  with  power 
to  sell  the  same  and  pay  the  debts,  but  it 
does  not  absolutely  dissolve  the  corporation, 
lience  while  only  the  receiver  may  sue  for 
debts  due  to  the  corporation,  it  may  take 
an  appeal  from  a  judgment  that  had  been 
recovered  against  it  and  maintain  the  same. 
Auburn  Button  Co.  t.  &^lvester,  68  Hun, 
401,  22  N.  Y.  Supp.  891;  Parry  v.  American 
Opera  Co.  12  N.  Y.  Civ.  Proc.  Rep.  194. 

In  People  ex  rel.  Illinois  Midland  R.  Co^ 
V.  Barnett,  91  111.  422,  it  was  held  that  "the 
circumstance  of  a  railroad's  going  into  the 
hands  of  a  receiver  during  &e  pending  of 
a  mandamus  proceeding  does  not  abate  the 
proceeding  nor  fumiui  any  obstacle — so 
long  at  least  as  the  receiver  made  no  objec- 
tion— to  the  suit  going  on  to  its  termina- 
tion, and  the  fruit  of  the  proceeding  being 
turned  over  to  the  receiver  as  assets  of  the 
company,  for  the  corporation  retained  its 
power  to  sue  and  be  sued  after  the  appoint- 
ment of  the  receiver."  J.  W.  M. 
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The  principal  contention  in  this  appeal 
is  that  the  judgment  in  favor  of  the  Bea- 
trice Savings  Bank  under  which  most  of  the 
property  was  sold  was  dormant  at  the  time 
of  the  sale  and  the  subsequent  proceedings 
connected  with  it.  If  the  life  of  the  bank 
had  been  extinguished  by  dissolution  when 
the  order  of  sale  was  issued 'and  the  sale 
made  to  the  bank,  there  would  be  ground 
for  appellants'  contention.  Nothing  in  the 
record,  however,  shows  that  the  bank  had 
been  dissolved  when  the  sale  proceedings 
-were  had,  nor  does  it  appear  that  dissolu- 
tion has  since  taken  place.  The  only  basis 
for  the  contention  made  by  appellants  is 
that  the  Nebraska  court  found  the  bank  to 
be  insolvent,  and  that  the  appointment  of 
a  receiver  was  a  necessity.  Insolvency  is 
not  equivalent  to  dissolution.  It  may  be 
ground  for  adjudging  the  forfeiture  of  cor- 
porate rights,  but  neither  insolvency  nor 
the  appointment  of  a  receiver  ends  corpo- 
rate existence.  It  may  turn  out  that  the 
assets  of  the  corporation  will  be  Sufficient 
to  pay  the  corporate  debts  and  justify  the 
discharge  of  the  receiver  and  the  resumption 
of  corporate  business.  Even  the  lack  of 
assets  and  the  failure  to  transact  business 
for  a  considerable  time  added  to  insolvency 
does  not  terminate  corporate  life.  So  it 
was  held  in  Valley  Bank  &  Sav.  Inst.  v. 
Ladies'  Cong.  Sewing  Soc.  28  Kan.  423, 
that  "the  statements  in  a  petition  that  an 
incorporated  bank  has  long  since  ceased  to 
transact  business,  is  insolvent,  and  has  no 
property  or  assets  of  any  description  out  of 
which  the  money  alleged  to  be  due  can  be 
collected  by  execution  or  other  process  of 
law,  are  not  equivalent  to  an  allegation  that 
the  corporation  is  dissolved."  Syllabus,  f  1. 
See  also  State  v.  Pipher,  28  Kan.  127; 
Orand  De  Tour  Plow  Co.  v.  Rude  Bros.  Mfg. 
Co.  60  Kan.  145,  55  Pac.  848.  In  10  Cyc. 
1297,  the  same  rule  is  stated  in  the  follow- 
ing language:  "Neither  the  insolvency  of 
A  corporation  nor  the  circumstances  which 
usually  attend  an  insolvency,  such  as  the 
appointment  of  a  receiver,  work  a  dissolu- 
tion of  the  corporation,  bo  as  to  disable  it 
from  .exercising  its  corporate  powers  and 
using  its  corporate  name  for  the  purpose 
of  protecting  the  rights  of  those  beneficial- 
ly interested  in  its  assets  and  business, 
since  the  possession  of  property  is  not  es- 
sential to  the  existence  of  a  corporation." 
It  does  not  appear  that  the  court  which  ap- 
pointed the  receiver  enjoined  the  bank  from 
«nforcing  obligations  due  to  it,  nor  from 
carrying  to  a  finality  judicial  proceedings 
in  which  the  bank  was  interested  or  to 
which  it  was  a  party.  Since  it  was  not 
shown  that  the  charter  of  the  bank  had 
expired,  or  that  a  decree  of  dissolution  was 
entered,  or  that  it  had  become  dissolved  in 
fiO  L.R.A.(N.S.) 


any  of  the  modes  known  to  the  law,  there 
is  no  reason  why  it  could  not  enforce  the 
judgment  of  foreclosure  which  it  had  ob- 
tained, or  legally  purchase  the  property 
at  the  judicial  sale.  The  sale  to  the  bank 
was  confirmed,  establishing  that  all  the 
steps  were  legal,  and  the  fact  that  there  was 
delay  in  the  issuance  of  the  deed  by  the 
sheriff  did  not  impair  the  validity  of  the 
sale,  nor  weaken  the  title  taken  by  the 
purchaser.  Bell  t.  Diesem,  86  Kan.  364, 
121  Pac,  335. 

A  few  lots  and  blocks  involved  in  this 
action  were  not  included  in  that  mortgage 
and  sale,  but  are  covered  by  tax  sales  and 
other  proceedings,  and  it  is  contended  that 
the  statute  of  limitations  has  run  against 
appellee's  title  under  the  tax  deeds.  It  is 
impossible  to  determine  the  status  of  these 
lots  and  blocks  from  the  record  before  us. 
All  of  the  testimony  pertaining  to  the  pro- 
ceedings affecting  them  is  not  found  in  the 
abstract,  nor  yet  in  the  transcript  of  the 
testimony  which  we  have  procured  and  ex- 
amined. The  transcript  refers  to  the  in- 
troduction of  deeds  and  other  instruments, 
stating  that  they  were  read  to  the  court, 
but  what  they  contained  was  not  reproduced 
nor  the  purport  of  them  transcribed.  The 
trial  court  decided  against  the  contention 
of  appellants,  and  it  must  be  presumed  upon 
sufficient  evidence.  As  the  appellants  are 
alleging  error,  it  devolved  upon  them  to 
show  affirmatively  that  the  finding  and  rul- 
ings of  the  court  on  their  contention  were 
erroneous,  and  upon  all  the  evidence  pre- 
served we  are  unable  to  say  that  there  was 
error  in  the  judgment  of  the  court.  In  so 
far  as  a  part  of  the  lots  are  concerned,  it 
appears  that  in  another  foreclosure  proceed- 
ing all  the  right  and  interest  of  the  Sparrs 
was  foreclosed  and  conveyed,  and  also  that 
they  were  barred  from  claiming  any  interest 
or  right  in  them.  As  to  these  they  had  no 
title  or  interest  tA  convey  to  appellants. 

On  the  record,  it  must  be  held  that  there 
was  no  error,  and  therefore  the  judgment 
of  the  District  Court  w^ill  be  affirmed. 

Petition  for  rehearing  denied. 
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JAMES  McDANIEL 

CITY  OF  CHERRYVALE  et  al.,  Appta, 
(91  Kan.  40,  136  Pac  899.) 

Joint  debtor  —  pollution  of  stream. 

1.  When  two  or  more  persons,  by  their 
concurrent  action,  pollute  a  stream,  to  the 

Headnotes  by  Johnston,  Ch.  J. 
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injury  of  another  through  whose  land  the 
stream  flows,  they  are  jointly  and  severally 
liable  for  the  wrongdoing,  and  the  injured 
party  may,  at  his  option,  institute  an  ac- 
tion, and  recover  against  one  or  all  of  those 
contributing  to  his  injury. 

I/lmltation    of    actions  —  pollution    of 
stream. 

2.  A  city  built  a  sewer  system,  and  dis- 
charged sewage  into  a  creek,  and  about  the 
same  time  another  party  built  an  oil  re- 
finery, and  drained  waste  water,  acids,  oils, 
and  other  impurities  into  the  same  stream. 
The  impurities  deposited  in  the  stream  from 
these  sources  polluted  the  water  to  some  ex- 
tent at  the  beginning,  and  injuriously  af- 
fected an  owner's  land  through  which  the 
stream  flowed.  There  was  little  injury  to 
the  land  when  the  rains  were  abundant  and 
the  volume  of  water  in  the  stream  was 
large;  but  when  the  rains  diminished  and 
there  was  little  water  in  the  stream  the 
injurious  effect  of  the  sewage  and  impurities 
cast  into  the  stream  was  greatly  increased. 
More  than  two  years  after  the  sewer  sys- 
tem and  refinery  were  built  and  in  opera- 
tion the  landowner  brought  an  action  for 
permanent  damages  resulting  from  the  pol- 
lution of  the  stream.  Held  that,  as  the 
sewer  system  and  refinery  were,  in  their 
nature,  design,  and  use,  permanent  struc- 
tures, and  uieir  operation  was  necessarily 
a  constant  and  continuous  injury  to  the 
owner's  land,  his  cause  of  action  for  per- 
manent damages  accrued  when  the  sewage 
and  impurities  were  first  deposited  in  the 
stream ;  and,  not  having  been  brought  with- 
in two  years  from  that  time,  his  action  was 
barred. 

(December  6,  1913.)  i 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Montgomery 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  to 
land  caused  by  the  pollution  of  a  stream. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  Jj,  Wilson  and  Jamen 
A.  Brady,  for  appellants: 

There  was  an  improper  joinder  of  causes 
of  action  against  the  defendants. 

Griffith  v.  Griffith,  71  Kan.  547,  81  Pac. 


178;  Swain  v.  Tennessee  Copper  Co.  Ill 
Tenn.  430,  78  S.  W.  93;  Sloggy  v.  Dil- 
worth,  38  Minn.  179,  8  Am.  St.  Rep.  656, 
36  N.  W.  461;  Chipman  v.  Palmer,  9  Hun, 
517,  affirmed  in  77  N.  Y.  51,  33  Am.  Rep. 
566;  Gould,  Waters,  §  222;  Little  Schuyl- 
kill Nav.  R.  &  Coal  Co.  v.  Richards,  57  Pa. 
142,  98  Am.  Dec.  209,  10  Mor.  Min.  Rep. 
661;  Wheeler  v.  Worcester,  10  Allen,  591; 
Blaisdell  v.  Stephens,  14  Nev.  17,  33  Am. 
Rep.  623,  7  Mor.  Min.  Rep.  599;  South- 
western R.  Co.  V.  Lee,  47  Ga.  380;  Long  v. 
Swindell,  77  N.  C.  176;  Richardson  ▼. 
Emerson,  3  Wis.  310,  62  Am.  Dec.  694; 
Seely  v.  Alden,  61  Pa.  302,  100  Am.  Dec. 
642;  Little  Schuylkill  Nav.  R.  k  Coal  Co. 
V.  French,  81  Pa.  366;  Sanderson  v.  Penn- 
sylvania Coal  Co.  86  Pa.  401,  27  Am.  Rep. 
711,  11  Mor.  Min.  Rep.  60;  Bard  v.  Yohn, 
26  Pa.  482;  O'Riley  v.  McChesney,  49  N. 
Y.  672;  Sellick  v.  Hall,  47  Conn.  260; 
Mansfield  v.  Bristor,  76  Ohio  St.  270,  10 
L.R.A.(N.S.)  806,  118  Am.  St  Rep.  852, 
81  N.  E.  631,  10  Ann.  Cas.  767;  Columbus 
V.  Rohr,  30  Ohio  C.  C.  155;  Newark  v. 
Chestnut  Hill  Land  Co.  77  N.  J.  Eq.  23, 
75  Atl.  644. 

Plaintiff's  cause  of  action  was  barred  by 
the  statute  of  limitations. 

Brock  v.  Francis,  89  Kan.  463,  45  L.R.A. 
(N.S.)  756,  131  Pac.  1179;  Calumet  Elec- 
tric Street  R.  Co.  v.  Mabie,  66  111.  App. 
235;  Birmingham  v.  Chesapeake  &,  O.  R. 
Co.  98  Va.  648,  37  S.  E.  17;  Jackson  v. 
Emmons,  19  App.  D.  C.  250;  Hubbard  v. 
Spring  River  Power  Co.  89  Kan.  446,  131 
Pac.  1182;  Wichita  &  W.  R.  Co.  v.  Fech- 
heimer,  36  Kan.  45,  12  Pac.  362;  Central 
Branch  Union  P.  R.  Co.  v.  Andrews,  20 
Kan.  703;  Smith  v.  Sedalia,  244  Mo.  120, 
149  S.  W.  597 ;  Parker  v.  Atchison,  58  Kan. 
29,  48  Pac.  631 ;  Virginia  Hot  Springs  Co. 
V.  McCray,  106  Va.  461,  10  L.R.A.(N.S.> 
465,  56  S.  E.  216,  10  Ann.  Cas.  170; 
Bigham  Bros.  v.  Port  Arthur  Canal  k  Dock 
Co.  -—  Tex.  Civ.  App.  — ,  126  S.  W.  324; 
Illinois  C.  R.  Co.  v.  Hodge,  21  Ky.  L.  Rep. 
1479,  55  S.  W.  688;  Abilene  Li^nt  &  Water 
Co.  v.  Clack,  —  Tex.  Civ.  App.  — ,  124  S. 
W.  201;  Skipwith  ▼.  Albemarle  Soapstone 


Note.  —  The  cases  involving  the  joint  lia- 
bility of  several  persons  whose  independent 
acts  concurred  to  pollute  a  stream  are  col- 
lected and  discussed  in  notes  to  Day  v. 
Louisville  Coal  &  Coke  Co.  10  L.R.A.(N.S.) 
167,  and  William  Tackaberry  Co.  v.  Sioux 
City  Service  Co.  40  L.R.A.(N.8.)  102,  en- 
titled, "Character  of  liability  of  several 
persons  whose  independent  wrongs  of  same 
kind  contribute  to  enhance  the  degree  or 
extent  of  injury  sustained  by  the  plaintiff.'* 

As  to  liability  in  damages  of  one  of  sev- 
eral polluters *of  a  stream,  see  note  to  Gib- 
boney  Sand  Bar  Co.  t.  Pulaski  Anthracite 
Coal  Co.  24  LJl.A.(N.S.)   1186. 
60  L.RJ1.(N.S.) 


As  to  joinder  of  parties  in  suit  to  re- 
strain pollution  of  stream,  see  note  to  War- 
ren v.  Parkhurst,  6  L.R.A.(N.S.)   1149. 

The  general  question  of  pollution  of 
stream  by  mining  operations  is  discussed  in 
notes  to  Drake  v.  Lade  Ensley  Coal,  Iron, 
k  R.  Co.  24  L.R.A.  64;  Straight  v.  Hover, 
22  L.RJ^.(N.S.)  276;  and  Arminius  Chemi- 
cal Co.  V.  Landrum,  38  LJLA.(N.S.)  272. 

As  to  pollution  of  stream  by  municipal 
corporations  generally,  see  Index  to  L.R.A. 
Notes,  "Municipal  Corporations,"  §  89. 

Generally  as  to  pollution  of  stream  as 
nuisance,  see  Index  to  L.R.A.  Notes,  "Wa- 
ters," §  67. 
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Co.  107  C.  C.  A.  124,  185  Fed.  15;  Speer 
V.  Missouri,  K.  &  T.  R.  Co.  23  Kan.  571; 
McCallister  v.  Ross,  155  Mo.  87,  55  S.  W. 
1027;  Federal  Betterment  Co.  v.  Reeves,  73 
Kan.  107,  4  L.R.A.(N.8.)   460,  84  Pac.  560. 

Mr.  SulllYan  Liomax,  for  appellee: 

It  is  not  essential  that  defendants  should 
have  had  a  community  of  interest  or  been 
interested  together  so  long  as  their  joint 
action   concurrently  produced  the  damage. 

Kansas  City  y.  Slangstrom,  53  Kan.  431, 
36  Pac.  706;  Arnold  v.  C.  Hoffman  &  Sct 
Mill.  Co.  86  Kan.  12,  119  Pac.  373;  Lucn- 
gene  v.  Consumers  Light,  Heat  &  P.  Co.  86 
Kan.  866,  122  Pac.  1032;  Werner  v.  Edmis- 
ton,  24  Kan.  147;  Day  v.  Louisville  Coal  & 
Coke  Co.  60  W.  Va.  27,  10  L.R.A.(N.S.) 
167,  53  S.  E.  776. 

Plaintiff's  action  was  not  barred  by  the 
statute  of  limitations. 

Union  Trust  Co.  v.  Cuppy,  26  Kan.  754; 
Kansas  P.  R.  Co.  v.  Mihlman,  17  Kan.  224; 
Hardesty  v.  Ball,  43  Kan.  156,  23  Pac. 
937;  Kansas,  N.  &  D.  R.  Co.  v.  Cuykendall, 
42  Kan.  238,  16  Am.  St.  Rep.  479,  21  Pac. 
1051:  Reid  v.  Atlanta,  73  Ga.  523;  Smith 
V.  Sedalia,  152  Mo.  283,  48  L.R.A.  711,  53 
S.  \V.  907;  Dwight  v.  Hayes,  150  111.  273, 
41  Am.  St.  Rep.  367,  37  N.  E.  218;  Clark 
V.  Allaman,  71  Kan.  206,  70  L.R.A.  971,  80 
Pac.  571 ;  Day  v.  Louisville  Coal  &  Coke  Co. 
<50  W.  Va.  27,  10  L.R.A.  (N.S.)  167,  53  S. 
E.  776. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  for  perma- 
nent injuries  to  the  plaintiff's  land  caused 
by  the  pollution  of  Drum  creek,  which  ran 
through  the  land.  Drum  creek,  in  its 
natural  state,  it  was  alleged,  was  a  stream 
of  good,  wholesome  water  suitable  for  live 
stock  and  also  for  culinary  and  domestic 
purposes,  and  was  used  for  such  purposes 
by  the  plaintiff,  James  McDaniel,  until  it 
became  polluted.  It  was  alleged  that  in 
1905  the  city  of  Cherry  vale  constructed  a 
system  of  sewers  through  which  sewage  was 
discharged  into  Drum  creek,  thus  polluting 
the  water,  and  rendering  plaintiff's  home 
unhealthful  and  an  unfit  place  in  which  to 
live.  It  was  also  alleged  that  in  the  same 
year  the  Uncle  Sam  Oil  Company  construct- 
ed an  oil  refinery  near  the  creek,  and  dis- 
charged into  it  waste  water,  refuse,  oils, 
acids,  and  other  impurities,  which  con- 
tributed to  pollute  the  stream.  It  was 
further  alleged  that  the  defendants  concur- 
rently discharged  sewage,  refuse,  and  filth, 
and  that  by  the  concurrent  and  chemical 
action  of  the  impurities  the  creek  was  pol- 
luted, and  its  usefulness  to  plaintiff  de- 
stroyed, that  it  contaminated  his  premises, 
and  damaged  and  depreciated  the  market 
60  L.R.A.(N.S.) 


value  of  his  land  to  the  extent  of  $6,000. 
It  was  also  averred  that  because  of  rains 
the  stream  was  swollen  a  great  part  of  the 
time  from  the  construction  of  the  sewer  sys- 
tem and  the  erection  of  the  refinery  until 
1909,  and  that  so  long  as  the  volume  of 
water  was  large  the  impurities  thrown  by 
the  defendants  in  the  stream  did  not  settle 
or  accumulate  on  his  land,  but  that  in  1009 
there  was  a  period  of  dry  weather,  which 
diminished  the  flow  of  the  stream,  and  that 
the  sewage,  refuse,  and  other  impurities 
poisoned  the  stream,  and  made  it  a  cesspool 
and  a  nuisance,  and  greatly  injured  his 
property.  He  avers  that  on  December  1, 
1909,  he  presented  a  claim  against  the  city 
for  the  injuries  sustained  in  the  sum  of 
$6,000,  but  that  the  city  refused  to  recog- 
nize or  pay  it.  He  therefore  asked  for  per- 
manent damages  measured  by  the  deprecia- 
tion in  the  value  of  his  land,  which  he  fixed 
at  $6,000.  In  answer  to  special  questions, 
the  jury  found  that  the  defendant  city  had 
been  continuously  discharging  sewage  into 
the  creek  since  May,  1905,  and  that  the 
Uncle  Sam  Oil  Company  had  been  continu- 
ously discharging  waste  water,  refuse,  oils, 
acids,  and  other  impurities  from  the  re- 
finery into  it  since  July,  1905;  that  the 
plaintiff  knew  and  understood  from  the  be- 
ginning that  these  discharges  would,  to  a 
certain  extent,  pollute  the  stream.  The 
jury  also  found  that  the  market  value  of 
the  land  prior  to  the  injury  was  $5,000,  but 
that  after  the  injury  its  market  value  was 
only  $4,400,  and  damages  were  awarded 
the  plaintiff  in  the  sum  of  $600. 

It  is  first  contended  that  there  was  an 
improper  joinder  of  causes  of  action  against 
the  defendants,  and  that  the  plaintiff  failed 
to  set  forth  a  joint  liability  against  both 
defendants.  The  petition  charged  both  de- 
fendants with  wrongfully  polluting  the 
stream,  and  that  it  was  done  by  their  con- 
current action.  This  averment  brings  the 
case  within  the  rule  which  has  been  applied 
in  this  ptate,  that,  if  two  or  more  persons, 
by  their  concurrent  wrongdoing,  cause  in- 
jury to  a  third,  they  are  jointly  and  sev- 
erally liable,  and  the  injured  party  may.  at 
his  option,  institute  an  action,  and  recover 
against  one  or  all  of  those  contributing  to 
the  injury.  Kansas  City  y.  Slangstrom,  53 
Kan.  431,  36  Pac.  706;  Arnold  v.  C.  Hoff- 
man &  Son  Mill.  Co.  86  Kan.  12,  119  Pac. 
373;  Luengene  ▼.  Consumers  Light,  Heat 
&  P.  Co.  86  Kan.  866,  122  Pac.  1032. 

The  principal  question  presented  in  this 
appeal  is  whether  or  not  the  cause  of 
action  on  which  a  recovery  was  had  was 
barred  by  the  statute  of  limitations.  The 
plaintiff,  as  we  have  seen,  did  not  sue  for 
a  temporary  injury,  or  for  any  special 
damage  or  loss  which  he  had  .sustained  im- 


MoDANIEL  V.  CHERRYVALE. 


301 


mediately  before  the  bringing  of  the  action; 
but  he  treated  the  injury  as  a  permanent 
one,  and  as  a  sort  of  an  appropriation  of 
an  interest  in  his  property,  and  asked  for 
all  damages  already  sustained  and  which 
he  might  sustain  in  the  future.  He  could 
have  elected  to  have  sued  for  temporary 
damages  sustained  within  the  statutory 
period  preceding  the  bringing  of  the  action, 
and  for  any  subsequent  injury  or  loss  an 
additional  action  might  have  been  brought. 
He  chose,  however,  to  treat  the  injury  as 
permanent  in  character,  and  brought  a  sin- 
gle action  to  recover  for  all  present  and 
prospective  damages  to  his  land.  As  the 
sewer  system  constructed  by  the  city  and 
the  refinery  constructed  by  the  oil  company 
were  permanent  in  their  nature,  and  as  the 
flow  of  the  sewage  and  refuse  from  them 
was  designed  to  continue  indefinitely  in 
the  future,  a  cause  of  action  for  permanent 
damages  arose  when  the  sewage  and  other 
impurities  were  first  emptied  into  the 
stream.  As  the  effect  of  the  discharge  of 
the  sewage  and  the  refuse  in  the  stream 
could  have  been  ascertained  with  reasonable 
certainty,  and  as  the  stream  was  polluted 
to  a  certain  extent  when  the  discharges 
were  thrown  into  the  stream,  plaintiff  could 
have  brought  an  action  for  permanent  dam- 
ages at  the  beginning;  and  it  is  settled 
that,  "whenever  one  person  may  sue  an- 
other, a  cause  of  action  has  accrued,  and 
the  statute  begins  to  run."  26  Cyc.  1066. 
The  plaintiff  chose  a  remedy  for  permanent 
injury,  and  is  bound  by  the  limitations 
which  the  law  places  upon  the  enforcement 
of  such  remedy.  As  was  said  in  Central 
Branch  Union  P.  R.  Co.  v.  Andrews,  26 
Kan.  702:*  "The  plaintiff  has  chosen  to  con- 
sider the  obstruction  of  the  alley  as  a 
permanent  injury  to  his  lots,  as  a  quasi 
condemnation,  and  permanent  taking  and 
appropriation  of  a  certain  interest  in  his 
property,  and  he  can  therefore  recover  mere- 
ly for  the  consequent  depreciation  in  value 
of  his  property  by  reason  of  such  permanent 
injury,  by  reason  of  such  permanent  tak- 
ing and  appropriation,  by  reason  of  such 
quasi  condemnation.  He  had  the  privilege 
to  consider  the  obstruction  of  the  alley  as 
only  a  temporary  injury,  and  to  have  sued 
for  any  special  or  temporary  damage  which 
might  have  occurred  at  any  time  by  reason 
of  the  obstruction."  p.  710. 

Go  here  the  plaintiff  elected  to  ask  for 
damages  for  a  permanent  injury,  or  an  ap- 
propriation of  a  certain  interest  in  his  land, 
and  such  an  action  he  was  entitled  to  bring 
when  the  impurities  were  thrown  into  the 
stream  in  1906.  In  Wichita  &  W.  R.  Co. 
V.  Fechheimer,  36  Kan.  46,  12  Pac.  362, 
the  railroad  company  trespassed  upon  the 
lands  and  rights  of  an  owner  by  building 
50  LJIJ^.(N.S.) 


thereon  a  structure  of  a  permanent  char- 
acter without  the  consent  of  the  owner  or 
the*  making  of  compeysation,  and  it  was 
held  that  the  owner  was  at  liberty  to  pur- 
sue any  one  of  several  remedies,  and  that, 
when  the  structure  was  permanent  in  its 
nature,  as  in  that  case,  he  might  elect  to 
bring  an  action  for  a  permanent  appropria- 
tion and  injury.  In  Hubbard  v.  Spring 
River  Power  Co.  89  Kan.  440,  131  Pac. 
1182,  the  land  of  an  owner  was  flooded  and 
injured  by  the  erection  of  a  dam,  which 
was  -permanent  in  its  character,  and  it  was 
held  that  the  owner,  who  had  not  been  com- 
pensated for  the  injury,  might,  if  he  saw  fit, 
maintain  an  action  to  recover  all  damages, 
present  and  prospective;  and  that  such  a 
cause  of  actfon  accrued  when  the  appropria- 
tion was  first  made.  See  also  Leavenworth, 
N.  &  S.  R.  Co.  V.  Curtan,  61  Kan.  432,  33 
Pac.  297;  Brock  v.  Francis,  89  Kan.  463,  46 
L.R.A.(N.S.)    766,   131  Pac.   1179. 

It  is  argued  that  the  averment  in  plain- 
tiff's petition,  and  certain  testimony  which 
?ended  to  sustain  it,  to  the  effect  that,  when 
the  rains  were  abundant  and  the  stream 
swollen,  the  sewage  and  impurities  dis- 
charged into  it  caused  but  little  injury,  were 
sufficient  'to  take  the  case  out  of  the  stat- 
ute of  limitations  until  1909,  when  the  lack 
of  rain  caused  a  diminution  in  the  flow 
of  the  stream  and  a  more  serious  in- 
jury. Plaintiff  argues  that  the  impurities 
thrown  into  the  stream  were  greatly  diluted 
by  the  large  volume  of  water,  that  he  could 
not  sue  until  he  was  injured,  and  that,  if 
he  had  sued  when  the  impurities  were  first 
thrown  into  the  creek,  he  could  have  shown 
but  little,  if  any,  damages.  On  the  other 
hand,  it  appears  that  the  plaintiff  knew 
of  the  character  of  the  sewer  system  and 
refinery,  and  he  also  knew  that  there  would 
be  a  constant  and  continuous  flow  of  im- 
purities into  the  stream,  which  would  nec- 
essarily pollute  the  water  flowing  through 
his  premises.  He  must  have  known  the 
course  of  the  seasons,  and  that  the  stream 
would  be  higher  and  lower  as  the  rainfall 
would  vary.  It  does  not  appear  that  there 
was  any  change  in  the  character  or  quantity 
of  sewage  and  refuse  deposited  in  the  creek 
after  1906.  Plaintiff  himself  testified  that 
the  impurities  always  affected  and  polluted 
the  water,  and  also  that,  when  the  sewer 
was  established  and  the  refinery  built,  his 
rig-its  were  then  invaded.  He  admitted 
that  he  knew  in  1906  that  there  were  times 
when  the  water  in  the  creek  did  not  run, 
and  hence  he  must  have  anticipated  that 
the  deposits  of  sewage  and  filth  would  not 
be  carried  away,  and  that  he  would  neces- 
sarily sustain  the  injury  subsequently  suf- 
fered. Other  witnesses  of  the  plaintiff 
testified  that  there  was  some  damage  result- 
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ing  from  the  impurities  even  when  there 
was  a  full  flow  of  water  in  the  stream,  and 
that  there  waa  a  ^onstant  damage  to*  the 
land  from  this  cause  from  the  time  the 
sewer  and  refinery  began  to  be  operated  in 
1905.  The  jury  specifically  found  that  in 
3905  plaintiff  knew  that  the  drainage 
through  the  sewers  and  from  the  refinery 
into  the  creek  would  pollute  the  water  to 
a  certain  extent  so  long  as  the  refinery 
and  sewer  system  were  in  operation.  If 
plaintiff  had  brought  a  suit  in  1905,  he 
could  have  recovered  for  permanent  injury 
to  his  land,  and  could  have  shown  without 
much  difficulty  the  effect  of  discharging 
sewage  and  refuse  of  the  quality  and  quan- 
tity which  the  defendants  were  throwing 
into  the  creek.  He  could  have  shown  that 
at  times  there  would  be  a  full  flow  of  water 
in  the  creek,  and,  again,  that  there  would 
be  no  running  water  in  it,  and  that  the  dis- 
charges into  the  creek  would  necessarily 
pollute  the  water,  and  create  a  nuisance  on 
his  premises.  It  would  have  been  no  de- 
fense to  such  an  action  to  have  shown  that 
little  or  no  damage  would  occur  when  the 
rains  were  heavy  and  the  flow  in  the  stream 
was  strong.  In  Smith  v.  Sedalia,  244  Mo. 
107,  149  S.  W.  597,  where  injuries  result- 
ing from  the  construction  of  a  city  sewer 
were  under  consideration,  it  was  held  that 
such  a  system  must  be  regarded  as  a  per- 
manent one,  and  the  fact  that  the  system 
might  thereafter  be  extended,  and  the  in- 
jury enhanced  by  the  increase  of  sewage, 
did  not  affect  the  permanent  character  of 
the  injury  nor  the  right  of  the  plaintiff  to 
recover  therefor.  The  difficulty  in  ascer- 
taining the  extent  of  the  future  use  and  the 
exact  amount  of  the  damage  which  would 
result  did  not  deprive  the  city  of  the  right 
to  condemn,  nor  prevent  the  ascertainment 
of  the  flnal  permanent  damages  as  of  the 
time  the  sewer  was  built.  Here,  as  we 
have  seen,  the  sewer  system  and  reflnery 
are,  in  their  nature,  design,  and  use,  perma- 
nent structures,  the  operation  of  which  will 
necessarily  be  injurious  to  plaintiff's  land, 
and  must  continue  permanently  to  affect 
and  depreciate  the  value  of  his  land.  He 
elected  to  treat  this  invasion  of  his  prop- 
erty rights  as  a  permanent  injury,  and,  in 
effect,  an  appropriation  of  an  interest  in 
his  land.  The  court  tried  the  case  upon 
the  theory  that  a  permanent  injury  had 
been  sustained,  and  the  jury  measured  the 
damages  upon  that  basis,  and  awarded  the 
plaintiff  the  diminished  value  of  his  prop- 
erty. The  plaintiff  had  a  cause  of  action 
for  these  damages  in  1905,  when  these  per- 
manent structures  were  built,  and  the  pol- 
luting discharges  were  turned  into  the 
stream.  Virginia  Hot  Springs  Co.  v.  Mc- 
Cray,  106  Va.  461,  10  L.R.A.(N.8.)  466, 
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56  S.  E.  216,  10  Ann.  Cas.  179.  The  injury 
to  the  property  was  susceptible  of  ascertain- 
ment at  that  time,  and  the  statute  of  limi- 
tations tlien  began  to  run  on  an  action  for 
permanent  damages.  Not  having  been 
brought  within  two  years  from  that  time, 
the  action  was  effectually  barred.  Parker 
V.  Atchison,  58  Kan.  29,  48  Pac.  681. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  enter  judgment  in  favor  ol  the 
appellants. 


KJSNTUCKY  COURT  OF  APPEAIjS. 

C.  C.  McCLARTY,  Appt., 

V. 

C.  C.  BICKEL. 

(155  Ky.  254,  159  S.  W.  783.) 

Malicious    prosecution  —  liability    for 
giving  perjured  testimony. 

Giving  perjured  testimony  in  a  criminal 
case  to  aid  in  securing  conviction  of  ac- 
cused will  not  render  one  liable  to  respond 
in  damages  as  for  malicious  prosecution. 

(October  14,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  First  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
Couniy  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
malicious  prosecution.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kohn,  Bingham,  Sloss,  & 
Spindle,  0'I>oherty  &  Yonta,  and  W.  M. 
Smith  for  appellant. 

Mr.  W.  Pratt  Dale  for  appellee. 

Xunn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  McClarty  against 
Bickel  to  recover  damages  for  a  malicious 
prosecution  which  McClarty  charges  that 
Bickel,  in  March,  1910,  instigated,  and  pro- 
cured the  grand  jury  of  the  Federal  court 
of  the  western  district  of  Kentucky  to  re- 
turn an  indictment  against  him.  McClarty 
charges  that  in  this  Bickel  acted  malicious- 
ly and  without  probable  cause.  Under  this 
indictment  he  was  arrested  and  required 
to  give  bond   for  his  appearance  in  that 
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Note.  —  For  perjury  or  subornation  of 
perjury  as  ground  of  civil  actions,  see  note 
to  Godette  v.  Gaskill,  24  L.R.A.(N.S.)  265. 
And  see  later  case,  Schaub  v.  O'Ferrall,  39 
L.R.A.(N.S.)  416. 
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court.  McClarty  further  charges  that  there- 
after Bickel  did,  and  without  probable 
cause,  prosecute  the  said  indictment  against 
him. 

It  is  alleged  that  in  October  1911,  upon 
a  plea  of  not  guilty,  McClarty  was  tried  and 
acquitted  of  the  offense.  Bickel  answered, 
admitting  McClarty's  acquittal  in  the  Fed- 
eral court,  but  denied  that  he  maliciously 
or  otherwise  procured  the  indictment  or  in- 
stigated or  prosecuted  it.  At  the  conclusion 
of  the  evidence  offered  by  McClarty,  the 
court  peremptorily  instructed  the  jury  to 
find  for  the  defendant,  Bickel,  and  it  is 
this  action  of  the  court  which  McClarty 
complains  of  here. 

The  evidence  shows  that  McClarty  was 
the  president  and  Bickel  the  vice  president 
of  tiie  First  National  Bank  of  Louisville, 
each  with  power  to  issue  checks  in  the  name 
of  the  bank.  The  indictment  charged  Mc- 
Clarty with  unlawfully  misapplying  certain 
money  of  the  bank.  This  money  was  drawn 
from  the  bank  by  check  issued  in  New  York 
city  upon  its  corresponding  bank  in  that 
city  by  the  appellee,  Bickel,  signing  the 
name  of  the  First  National  Bank  by  him- 
self as  vice  president.  On  the  trial  of  this 
ease  for  malicious  prosecution,  the  only  evi- 
dence connecting  Bickel  with  the  indictment 
in  any  manner  was  McClarty's  testimony  to 
the  effect  that  on  the  trial  in  the  Federal 
court  Bickel  testified  that  McClarty,  the 
president  of  the  bank  and  appellant  here, 
had  authorized  him  to  draw  the  check  in 
New  York  city,  and  that  he  heard  Bickel 
swear  at  the  same  time  that  he  (Bickel) 
had  testified  to  the  same  fact  before  the 
grand  jury.  Another  witness  testified  that, 
on  the  same  day  or  next  after  McClarty's 
trial  and  acquittal  in  the  Federal  court, 
Bickel  was  heard  to  say  that  "the  trial 
would  have  resulted  differently  if  the  dis- 
trict  attorney    had    properly    handled    the 
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case. 

To  sustain  an  action  for  malicious  prose- 
cution, it  must  affirmatively  appear  as  a 
part  of  tiie  case  of  the  party  demanding 
damages  that  the  party  sought  to  be 
charged  was  the  proximate  and  efficient 
cause  of  maliciously  putting  the  law  in  mo- 
tion. It  must  be  maliciously  done  and  with- 
out probable  cause.  Malice,  want  of  prob- 
able cause,  and  a  procuring  of  the  warrant 
or  indictment,  must  concur.  It  will  be  seen 
that  there  was  no  proof  that  Bickel  insti- 
gated or  even  encouraged  the  indictment,  or 
that  he  in  any  way  acted  maliciously  or 
otherwise  in  bringing  about  the  prosecu- 
tion. The  only  thing  in  the  case  that  even 
indicated  any  feeling  on  Bickel's  part 
against  McClarty  was  his  statement  with 
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reference  to  the  district  attorney  after  the 
trial  was  concluded,  and  that  statement 
does  not  tend  to  show  that  Bickel  either  in- 
stigated the  prosecution,  or  that  it  was. 
without  probable  cause,  or  that  he  acted 
maliciously. 

Appellant,  McClarty,  however,  complains- 
that  there  was  evidence  in  the  case  to  the 
effect  that  BickePs  testimony  in  the  Fed- 
eral court  was  false  and  so  known  to  be 
by  Bickel  when  he  swore  that  McClarty  had 
authorized  him  to  sign  the  check  in  ques- 
tion. The  court  struck  from  the  petition 
the  allegations  covering  this  point.  Appel- 
lant insists  that,  where  one  gives  evidence 
in  a  criminal  prosecution  which  he  at  the 
time  knows  to  be  false,  he  should  be  made 
to  respond  in  damages  for  malicious  prose- 
cution. For  authority  he  relies  upon  the 
case  of  Huggins  v.  Toler,  1  Bush,  192.  In 
that  case  Huggins  was  arrested  in  May, 
1863,  by  one  Todd,  who  was  in  command 
of  a  squad  of  soldiers,  and  kept  confined  in 
military  prisons  and  jails  until  the  follow- 
ing August.  He  sued  Toler  for  malicious- 
prosecution,  claiming  that  Toler  made  false 
and  malicious  statements  to  the  military 
officer,  Todd,  which  caused  his  arrest. 

There  is  no  analogy  where  a  man  by  false 
and  malicious  statements  to  the  arresting 
officer  caused  a  party  to  be  apprehended 
and  confined  in  prison  and  that  of  a  case 
where  one  is  caused  to  testify  in  court  un- 
der oath  against  a  party  already  arrested 
and  on  trial.  Where  a  witness  wilfully  and 
maliciously  gives  false  testimony,  he  is  lia- 
ble to  prosecution  for  perjury  or  false 
swearing.  No  civil  action  will  lie  against 
liim,  because  it  is  a  well-settled  rule  in 
practically  all  jurisdictions  that  the  testi- 
mony of  a  witness  given  in  the  course  of  a 
judicial  proceeding  is  privil^ed  and  will 
not  support  a  cause  of  action  against  him. 
Forbes  v.  Johnson,  11  B.  Mon.  51;  Morgan 
v.  Booth,  13  Bush,  483;  Monroe  v.  Davis,- 
118  Ky.  809,  82  S.  W.  450. 

The  lower  court  was  quite  right  in  con- 
cluding that  appellee,  Bickel,  was  in  the 
attitude  of  a  witness  merely,  used  by  the 
government,  and  that  in  giving  his  testi- 
mony as  a  witness  before  the  grand  jury,, 
or  upon  the  trial  of  the  indictment  re- 
turned by  the  grand  jury,  he  was  absolutely 
protected  by  law.  as  a  matter  of  public  pol- 
icy. No  civil  action  such  as  slander  or 
malicious  prosecution  will  lie  against  him. 
If  he  testifies  falsely,  he  should  be  indicted 
and  prosecuted  under  the  criminal  laws  for 
perjury  or  false  swearing. 

For  the  reasons  indicated,  the  judgment 
of  the  lower  court  is  affirmed. 
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CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY et  al.,  Appta., 

V. 

F.  M.  SPILLER. 

(157  Ky.  222,  162  S.  W.  816.) 

Carrier  —  rule  prohibiting  turning  of 
seats  —  reasonableness. 

1.  A  rule  of  a  railroad  company  forbid- 
ding passengers  to  turn  seats  so  as  to  ride 
backwards  is  reasonable. 

Same  — -  refusal  to  obey  rule  —  ejection 
of  passenger. 

2.  A  passenger  may  be  ejected  for  refusing 
to  obey  a  rule  forbidding  the  turning  of 
seats  so  as  to  face  the  rear  of  the  car. 

(January  30,   1914.) 

APPEAL  by  defendants  from  a  judgment 
of  tlie  Circuit  Court  for  Franklin  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  wrongful 
ejection  from  one  of  the  defendant  com- 
pany's trains.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ira  Julian,  with  Messrs.  Shelby  & 
Shelby  and  R.  L.  Northcutt,  for  appel- 
lants : 

A  carrier  of  passengers  has  the  right  to 
make  and  enforce  reasonable  rules  and 
regulations  for  the  conduct  of  its  business. 

2  Hutchinson,  Carr.  §  1077;  6  Cyc.  545, 
549;  Chiles  v.  Chesapeake  &  O.  R.  Co.  125 
Ky.  299,  11  L.R.A.(N.S.)  208,  101  S.  W. 
386;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moody,  — 
Tex.  Civ.  App.  — ,  30  S.  W.  674. 

The  punitive-damage  instruction  was  er- 
roneous because  it  authorized  a  recovery 
for  the  acts  of  other  agents  of  the  company 
than  the  conductor,  whereas  the  petition 
sought  a  recovery  solely  on  account  of  the 
acts  of  the  conductor. 


Howard  v.  Chesapeake  k  O.  R.  Co.  28 
Ky.  L.  Rep.  891,  90  S.  W.  960;  Gaines  v. 
Johnson,  133  Ky.  507,  106  S.  W.  381;  Rowe 
V.  Louisville  &  N.  R.  Co.  143  Ky.  823, 
137  S.  W.  512;  Louisville  &  N.  R.  Co.  v. 
Scalf,  155  Ky.  273,  159  S.  W.  807. 

It  contained  no  words  making  the  allow- 
ance of  such  damages  permissive,  but  was 
a  mandatory  direction  to  allow  such  dam- 
ages if  more  force  was  used  than  was  rea- 
sonably necessary,  etc.,  and  was  only  per- 
missive as  to  the  amount  to  be  awarded. 

Illinois  C.  R.  Co.  v.  Houchins,  121  Ky. 
576,  1  L.R.A.(N.S.)  375,  123  Am.  St.  Rep. 
205,  89  S.  W.  530;  Chesapeake  k  O.  R.  Co. 
V.  Conley,  136  Ky.  614,  124  S.  W.  861; 
Louisville  &  N.  R.  Co.  v.  Smith,  135  Ky. 
485,  122  S.  W.  806. 

Messrs.  T.  B.  McGregor  and  Ix>gan  A 
Hazel ip  for  appellee. 

Turner,  J.,  delivered  the  opinion  of  the 
court :  , 

This  is  an  action  for  damages  by  appellee 
against  the  appellants,  Chesapeake  &  Ohio 
Railway  Company  and  Charles  Richardson, 
because  of  his  alleged  wrongful  ejection 
from  one  of  the  company's  trains  of  whicli 
Richardson  was  the  conductor.  The  peti- 
tion alleges  that  the  appellee  on  the  morn- 
ing of  the  3d  of  March,  1912,  purchased 
from  the  company  a  ticket  from  Louisville 
to  Frankfort,  and  boarded  its  train  at 
Louisville;  that  he  was  accepted  as  a  pas- 
senger by  the  defendant,  and,  while  he  (the 
plaintiff)  was  not  unlawfully  violating  any 
rule  of  the  defendant  company,  the  con- 
ductor of  said  train  assaulted  him  in  a 
rude  and  insulting  manner,  and  roughly 
and  insultingly  ejected  him  from  the  train, 
whereby  he  was  humiliated,  mortified,  and 
inconvenienced.  To  this  petition  each  of 
the  defendants  answered,  denying  the  ma- 
'  terial    parts    thereof,    and    in    a    separate 


Note,  —  Carriers:  reasonableness  of  rule 
prohibiting  turning  of  seats. 

Aside  from  Chesapeake  &  0.  R.  Co.  v. 
Spiller,  no  reported  case  has  been  found 
which  has  considered  the  reasonableness  of 
a  rule  of  a  railway  company  prohibiting  the 
turning  of  seats. 

A  case  considering  an  analogous  rule  of 
a  carrier,  «'.  e.,  prohibiting  a  passenger  from 
occupying  more  than  one  seat,  is  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Moody,  3  Tex.  Civ.  App. 
622,  22  S.  W.  1009,  later  appeal  of  which  in 
30  S.  W.  574,  is  cited  in  Chesapeake  &  0.  R. 
Co.  V.  Spilleb,  and  though  the  reasonable- 
ness of  such  rule  was  not  directly  in  issue, 
the  decision  indirectly  sustains  the  rule  as 
a  reasonable  one. 

In  that  case  a  passenger  was  occupying 
two  seats,  though  whether  the  back  of  one 
was  turned  or  not  is  not  disclosed,  and  for 
persistent  violation  of  the  rule  prohibiting 
50  L.R.A.(N.S.) 


a  passenger  from  occupying  more  than  one 
seat,  he  was  ejected,  and  though  in  an  ac- 
tion for  damages  for  such  ejection  a  ver- 
dict was  given  plaintiff,  the  verdict  was  re- 
versed on  the  ground  that  the  trial  court's 
instructions  gave  too  much  prominence  to 
plaintiff's  theory  that,  inasmuch  as  the 
rights  of  the  passengers  were  not  inter- 
fered with,  he  had  a  right  to  violate  such 
rule  and  to  resist  its  enforcement.  The 
court  in  3  Tex.  Civ.  App.  622,  said:  "The 
rule  confining  passengers  to  one  seat  is  ad- 
mitted; and  if  a  passenger  persists  in  vio- 
lating any  reasonable  rule  of  the  company, 
it  is  the  right  and  duty  of  the  conductor 
to  enforce  the  rule,  and,  if  necessary,  to 
eject  the  passenger  from  the  train,  using, 
of  course,  only  such  force  as  is  necessary  U> 
enforce  the  rule  or  eject  the  passenger.'* 

For  rules  and  regulations  of  carrier,  gen- 
erally, see  Index  to  L.R.A.  Notes,  "Car- 
riers," §  4.  J.  H.  B. 
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paragraph  pleading  that  under  the  rules 
and  regulations  of  the  defendant  company 
then  in  force  passengers  were  not  permitted 
to  turn  seats  backwards  or  to  ride  in  seats 
turned  backwards;  that  upon  the  occasion 
mentioned  the  plaintiff  was  informed  by 
the  employees  of  the  company  in  charge  of 
the  train  that  it  was  against  the  rules  and 
regulations  of  the  company  for  seats  to  be 
turned;  and  that  plaintiff  refused  to  permit 
them  to  turn  back  the  seat,  and  refused  to 
get  out  of  the  seat  so  that  it  might  be 
turned;  and  that  when  the  employees  of 
the  train  undertook  to  remove  him  from 
the  seat  for  the  purpose  of  enforcing  the 
rule  he  braced  himself  with  his  feet 
against  the  seat  in  front  of  him,  and  when 
the  conductor  took  hold  of  his  feet  he  was 
kicked  in  the  breast  and  stomach  by  the 
plaintiff,  and  thereupon  the  train  employees 
lifted  the  plaintiff  from  the  seat,  carried 
him  to  the  platform,  and  plaintiff  walked 
down  the  steps  and  alighted  irom  the  train; 
that  in  so  removing  plaintiff  from  said 
seats  and  train  the  employees  used  no  more 
force  than  was  necessary  to  enforce  the 
rule.  To  this  second  paragi-aph  of  the 
answer  ^he  lower  court  sustained  a  de- 
murrer, which  raises  the  question  whether 
or  not  the  rule  pleaded  was  a  reasonable  one 
which  it  was  the  duty  of  a  passenger  to 
obey  when  requested. 

It  is  the  duty  of  a  carrier  in  the  inter- 
est of  the  traveling  public  to  adopt  reason- 
able rules  and  regulations  for  the  operation 
of  its  trains,  and  it  is  likewise  the  duty 
of  a  passenger  to  obey  such  rules  and  regula- 
tions when  requested.  It  is  the  argument 
for  the  appellee  that  it  is  an  unwarranted 
interference  with  the  passengers'  rights  for 
the  company  to  enforce  a  rule  requiring  him 
to  face  the  front  of  a  car,  or  to  say  that 
he  should  ride  with  his  face  in  any  particu- 
lar direction;  that  inasmuch  as  it  .appears 
that  the  car  was  not  crowded,  and  it  was 
unnecessary  to  turn  back  the  seat  for  the 
comfort  or  convenience  of  other  passengers, 
the  enforcement  of  the  rule  under  the  cir- 
eumstances  was  unreasonable;  but  as  a 
matter  of  common  knowledge  we  know  that, 
although  the  car  may  not  be  crowded  after 
leaving  a  particular  station,  upon  its  ar- 
rival at  the  very  next  station  it  may  be 
boarded  by  a  sufficient  number  of  pas- 
sengers to  occupy  all  of  the  seats.  It  is 
usual  and  customary  for  passengers  to  ride 
with  their  faces  toward  the  front  of  the 
train,  and  there  are  many  persons  who  can- 
not ride  otherwise  without  being  made  sick. 
It  is  the  well-known  custom  for  many  per- 
sons who  are  permitted  to  sit  in  a  coach 
with  two  seats  facing  each  other  to  sit 
in  one  of  them  and  occupy  the  other  with 
their  baggage  and  bundles.  But  the  strong- 
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est  and  best  reason  why  this  rule  is  rea- 
sonable and  should  be  enforced  is  that  it  is 
in  the  interest  of  sanitation,  cleanliness, 
and  the  preservation  of  the  health  of  the 
public.  Many  persons  riding  in  two  seats 
facing  each  other  cannot  resist  the  tempta- 
tion to  place  their  feet  upon  the  seat  facing 
them,  and  thereby  not  only  soil  the  ma- 
terial from  which  the  seat  is  made,  but  de- 
posit upon  it  filth  and  germs  with  which 
all  men's  shoes  come  in  contact,  to  say 
nothing  of  the  clothes  of  a  passenger  who 
may  later  occupy  that  seat.  We  are  of  the 
opinion  that  as  the  enforcement  of  the  rule 
will  generally  redound  to  the  comfort,  con- 
venience, and  safety  and  health  of  the 
traveling  public,  it  was  a  reasonable  one. 
6  Cyc,  546;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Moody,  —  Tex.  Civ.  App.  — ,  30  S.  W.  674. 
The  rule  being  a  reasonable  one,  and  the 
passenger  having  persistently  refused  to 
comply  with  it  upon  request,  the  only  meth- 
od left  for  those  in  charge  of  the  train  was 
to  enforce  the  rule  by  ejecting  the  pas- 
senger. Hutchinson  on  Carriers,  vol:  2, 
§  1077,  says:  'The  passenger  takes  his 
ticket  always  with  the  understanding  that 
lie  will  conform  to  the  reasonable  regula- 
tioncf  of  the  carrier  as  to  the  conduct  of  the 
carriage;  and  it  has  been  held  that  an 
obedience  to  such  regulations  is  a  condition 
of  the  contract  to  carry,  though  not  ex- 
pressed in  the  contract  or  known  to  the  pas- 
senger; and  for  a  persistent  refusal  to  com- 
ply with  them  the  carrier  may  resort  to  the 
necessary  force  to  remove  the  passenger 
from  his  conveyance."  6  Cyc.  549,  says: 
**A  proper  method  of  enforcing  a  reasonable 
rule  or  regulation  of  the  carrier  as  to  the 
conduct  of  passengers  is  by  ejecting  from 
the  train  one  who  refuses  to  comply."  The 
uncontradicted  evidence  is  that  the  brake - 
man  first  approached  appellee  and  informed 
him  of  the  rule  of  the  company,  and  re- 
quested him  to  permit  the  seat  to  be 
turned,  which  he  refused  to  do;  that  short- 
ly thereafter  the  conductor  requested  him 
twice  to  get  up  so  that  he  might  turn  the 
seat  back,  and  that  he  persisted  in  his 
refusal;  that  thereafter  the  conductor  told 
him  that  it  was  his  duty  to  turn  that  seat 
back,  and  he  would  have  to  remove  him 
from  it,  and  upon  his  further  refusal  the 
conductor  took  hold  of  him  and  undertook 
to  remove  him,  but  appellee  braced  his  feet 
against  the  seat  in  front  of  him  and  resist- 
ed the  efforts  of  the  conductor;  that  the 
conductor  then  told  him  he  would  have  to 
stop  the  train  and  eject  him  if  he  did  not 
submit  to  the  enforcement  of  the  rule,  and 
so  strenuously  did  appellee  resist  the  efforts 
of  the  conductor  that  it  was  necessary  for 
him  to  call  the  brakeman  to  assist  him  in 
removing  appellee  from  the  seat;  that  ap- 
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pel  lee  was  then  lead  to  the  platfonn,  where 
he  was  again  told  that  he  might  go  back 
and  occupy  the  seat  if  he  would  submit  to 
the  enforcement  of  the  rule,  and  he  still  de- 
clined, whereupon  he  wae  required  to  get 
off.  It  does  not  appear  that  the  train 
officials  used  any  more  force  than  was  neces- 
sary to  remove  appellee  from  the  seat,  but 
it  does  appear  that  in  some  way,  which  is 
not  clearly  explained,  he  received  a  slight 
scratch  on  one  of  his  legs. 

It  is  perfectly  apparent  from  the  testi- 
mony that  the  whole  trouble  grew  out  of  the 
obstinate  and  persistent  refusal  of  appellee 
to  comply  with  this  regulation  after  having 
been  three  times  politely  requested  so  to  do, 
and  if  in  the  miUe  his  leg  was  injured,  or 
he  was  humiliated  or  mortified  by  his  ejec- 
tion, it  is  chargeable  alone  to  his  own  un- 
reasonable and  reprehensible  conduct. 

Upon  another  trial,  if  the  evidence  is  sub- 
stantially the  same,  a  peremptory  instruc- 
tion should  be  given. 

The  judgment  is  reversed,  with  directions 
to  'overrule  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  for  further 
proceedings  consistent  herewith. 

Petition  for  rehearing  denied. 
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V. 

CHARLES  J.  HIBBERD,  Treasurer. 

(—  Md.  — ,  89  Atl.  396.) 

Contract  —  to  reimburse  petitioners  for 
road  improvement  —  public  policy. 

An  agreement  by  a  highway  contractor 
to  pay  those  who  petitioned  for  the  improve- 


ment and  undertook  to  pay  10  per  cent  of 
its  cost,  all  that  portion  of  said  10  per  cent 
which  exceeds  a  specified  amount,  in  con- 
sideration of  certain  privileges  with  respect 
to  the  use  of  their  land  during  perfoi-manco* 
of  the  work,  is  void  as  against  public  policy^ 
where  such  agreement  became  necessary  to 
enable  the  petitioners  to  secure  the  10  per 
cent  to  make  the  improvement  possible. 

(December  19,  1013.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Carroll  Countv 
in  plaintiff's  favor  in  an  action  brought  to 
enforce  a  contract  to  reimburse  petitioners 
for  a  road  improvement  in  consideration  of 
the  right  to  make  use  of  their  property  dur- 
ing progress  of  the  work.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Michael  E.  Walsh  and  Bond  St 
Parke,  for  appellants: 

The  contract  with  appellee  is  void  for 
uncertainty.  Its  terms  are  so  vague  and 
indefinite  that  the  precise  amount  agreed 
to  be  paid  is  neither  ascertainable  from 
the  terms  of  tlie  contract,  nor  from  any- 
thing to  which  it  relates. 

Thompson  v.  Gortner,  73  Md.  476,  21  AtL 
371. 

When  a  contract  belongs  to  a  class  which 
is  reprobated  by  public  policy,  it  will  be 
declared  illegal,  though  in  that  particular 
instance  no  actual  injury  may  have  result- 
ed to  the  public,  as  the  test  is  the  evil 
tendency  of  the  contract,  and  not  its  actual 
results. 

Baltimore  Humane  Impartial  Soc.  v. 
Pierce,  100  Md.  620,  70  L.R.A.  485,  10» 
Am.  St.  Rep.  460,  60  Atl.  277;  Woodstock 
Iron  Co.  v.  Richmond  A  D.  Extension  Co. 
129  U.  S.  643,  660,  663,  32  L.  ed.  819,  826, 
827,  9  Sup.  Ct.  Rep.  402;  McMullen  v. 
Hoffman,  174  U.  S.  639,  647,  648,  43  L.  ed. 


Xote,  ^'Validity  of  private  agreement 
with  certain  property  owners  to  oh^ 
tain  their  consent  to  local  improve^ 
fnent. 

As  to  right,  in  the  absence  of  statute,  to 
exempt  property  within  improvement  dis- 
trict from  special  assessment  in  considera- 
tion of  acts  done  or  other  obligations  as- 
sumed, see  note  to  H.  S.  Turner  Invest.  Co. 
V.  Seattle,  41  L.R.A.(N.S.)  781.  That  note 
deals  with  the  validity  of  contracts  for  ex- 
emption, rebates,  etc.,  between  the  assess- 
ment district  and  the  owner  or  owners  of 
property  affected  by  the  improvements, 
whereas  the  present  note  relates  to  the 
validity  of  private  contracts  which  in  ef- 
fect worked  a  discrimination  in  favor  of  the 
contracting  property  owners  with  relation 
to  their  liability  for  local  improvements. 

Upon  the  question  thus  presented  there 
seems  to  be  but  little  diversity  of  opinion, 
the  great  weight  of  authority  being  to  the 
50  L.R.A.(N.S.) 


effect  that  private  contracts,  which  work  a 
discrimination  among  those  liable  for  local 
improvements  are  invalid. 

This  was  the  rule  in  Walsh  v.  Hibberd. 

And  almost  on  all  fours  with  Walsh  v. 
HiBBEBD  is  the  case  of  Miller  v.  Rice,  9  Kj. 
L.  Rep.  620,  wherein  certain  interested  per- 
sons presented  a  petition,  to  the  validity  of 
which  the  signatures  of  a  majority  of  the 
taxpayers  affected  were  necessary,  for  th« 
laying  out  and  constructing  of  a  turnpike, 
to  a  taxpayer  who  would  be  assessed  a  part 
of  the  cost,  agreeing  that  if  he  would  sigiB 
it,  and  that  if  the  tax  should  be  imposed, 
the^  would  pay  all  that  portion  thereof 
levied  upon  his  property  in  excess  of  a  cer- 
tain amount,  and,  the  tax  having  been 
levied,  paid  it  as  agreed,  and  brought  an 
action  against  co-obligors  for  contribution. 
The  court  held  that  the  contract  was  based 
upon  an  illegal  consideration,  and  could  not 
be  enforced,  saying  that  it  was  a  wrong  to 
all  the  taxpayers  of  the  district  for  anyone 
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1117,  1120,  1121,  19  Sup.  Ct.  Rep.  839; 
Providence  Tool  Cb.  v.  Norria,  2  Wall.  45, 
^3,  55,  17  L.  ed.  868,  870,  871;  Doane  v. 
Chicago  City  R.  Co.  160  111.  22,  35  L.R.A. 
588,  45  N.  E.  507;  Egcrton  v.  Brownlow, 
4  H.  L.  Cas.  1,  23  L.  J.  Ch.  N.  S.  348,  18 
Jur.  71,  24  Eng.  Rul.  Cas.  118;  15  Am. 
A  Eng.  Enc.  Law,  034;  Brown  v.  First 
Nat.  Bank,  137  Ind.  655,  24  L.R.A.  206, 
57  N.  E.  158;  Elkhart  County  Lodge 
V.  Crary,  98  Ind.  242,  49  Am.  Rep.  746; 
Carmichael  v.  Aikin,  13  La.  209;  Drexler 
V.  Tyrrell,  15  Nev.  114;  Atcheson  v.  Mallon, 
43  N.  Y.  147,  3  Am.  Rep.  078;  Richardson 
V.  Crandall,  48  N.  Y.  348. 


This  court  will  not  extend  its  aid  to  a 
party  who  bases  his  caufl^  of  action  upon 
an  immoral  or  illegal  transaction. 

Bayne  v.  Suit,  1  Md.  86;  Merrick  v. 
Bank  of  Metropolis,  8  GKill,  72;  Maryland 
Hospital  V.  Foreman,  29  Md.  531;  Free- 
man V.  Sedwick,  6  Gill,  28,  46  Am.  Dec. 
650;  Swan  v.  Scott,  11  Serg.  &  R.  164; 
Blachford  v.  Preston,  8  T.  R.  89. 

Our  courts  frequently  declare  new  kinds 
of  contracts  to  be  void  because  against  pub- 
lic policy. 

Brantly,  Contr.  2d  ed.  p.  221;  Howard  v. 
First  Independent  Church,  18  Md.  451; 
Steuart  v.  Baltimore,  7  Md.  500;  Henderson 


to  sign  the  petition  for  a  valuable  considera- 
tion. 

And  in  Brady  v.  Bartlett,  56  Cal.  350, 
where  the  successful  contractor  for  street 
improvements  had  previously  entered  into 
a  private  contract  with  a  portion  of  the 
owners  of  the  lands  to  be  assessed  for  tiie 
improvements  petitioned  for  by  them,  the 
result  of  the  private  contract  being  that  a 
property  owner  not  a  party  to  the  contract 
would  be  assessed  about  three  times  as  much 
per  front  foot  as  those  who  were  parties  to 
the  contract,  it  was  held  that  the  contract 
was  in  fraud  of  the  landowner's  right  to 
liave  the  improvement  made  by  the  lowest 
bidder  unaffected  by  any  act,  devise,  or 
machination  of  the  successful  bidder,  and 
vitiated  the  whole  proceeding,  the  contract 
itself  being  illegal  and  void  from  the  be- 
ginning. 

So,  in  Howard  v.  First  Independent 
Church,  18  Md.  451,  where  one  property 
owner  in  consideration  that  the  plaintiff, 
another  property  owner,  sign  a  petition  for 
the  paving  of  a  street,  agreed  to  pay  him 
any  excess  over  a  certain  amount  per  front 
foot  assessed  on  his  property,  the  court,  in 
<]iscussing  the  validity  of  such  contract  in 
<M>nnection  with  the  provisions  of  an  ordi- 
nance making  it  a  necessary  preliminary  to 
the  paving  of  a  street  that  the  owners  of 
a  majority  of  the  feet  fronting  on  the  street 
affected  shall  petition  for  the  improvement, 
and  providing  that  on  such  application  the 
work  should  be  done,  althougn  the  other 
proprietors  might  not  assent, — said:  "The 
intention  of  the  law  is  that  the  applica- 
tion shall  be  made  in  good  faith,  that  is, 
by  persons  who  actually  assume  their  share 
of  the  burden,  and  that  any  arrangement  or 
combination  among  the  parties  applying, 
whereby  a  few  individuals  desirous  of  caus- 
ing the  grading  and  paving  to  be  done  pro- 
cure the  signatures  of  others  to  the  ap- 
plication by  paying  them  a  consideration 
therefor,  either  directly  or  indirectly,  is  a 
fraud  on  the  law,  and  contrary  to  public 
poliev;  and  we  entertain  very  great  doubt 
whether  any  action  can  be  maintained  on 
such  a  contract."  This  discussion,  however, 
was  not  actually  necessary  to  a  decision  of 
the  ease. 

And  in  Maguire  t.  Smock,  42  Ind.  1,  13 
Am.  Rep.  353,  affirming  Wilson,  Super.  Ct. 
50  L.R.A.(N.S.) 


f  (Ind.)  92,  it  was  held,  following  Howard 
v.  First  Independent  Church,  supra,  that 
an  agreement  wliercby  a  sum  of  money  was 
guaranteed  to  be  paid  to  certain  persons 
provided  they  would  sign  a  petition  for  the 
improvement  of  a  street  was  void  as  against 
public  policy,  even  though  such  persons 
were  not  opposed  to  the  improvements,  but 
merely  felt  pecuniarily  unable  to  bear  the 
expense,  And  they  accepted  the  considera- 
tion in  good  faith  and  without  fraud.  The 
decision  was  upon  the  ground  that  the  city 
had  a  right  to  believe  that  every  property 
owner  petitioning  for  the  improvement  did 
so  with  the  expectation  that  he  was  to  ac- 
tually assume  his  share  of  the  burdens; 
that  he  signed  the  petition  in  good  faith, 
and  not  under  a  contract  by  which  he  was 
to  be  relieved  of  the  whole,  or  any  part,  of 
his  share  of  the  cost  of  the  improvement, 
whilst  he  was  seeking  to  have  others  taxed 
for  the  whole  amount  of  their  share  under 
the  law. 

And  in  Rider  v.  Parker-Washington  Co. 
144  Mo.  App.  67,  128  S.  W.  226,  where  the 
improvement  contractor  agreed  that  if  cer- 
tain property  owners  would  sign  a  peti- 
tion to  have  the  improvement  made,  ht? 
would  pay  a  certain  per  cent  of  the  tax  an- 
sessed  upon  them,  the  court  affirmed  a  judg- 
ment annulling  the  tax  bills  for  the  im- 
provement on  the  ground  that  the  rebate 
rendered  them  void,  saying:  "The  ques- 
tion is  raised  by  the  appellant  [defendant 
contractor]  that  it  was  not  alleged  or 
proven  that  any  rebate  or  contract  therefor 
enhanced  the  contract  price,  or  that  but 
for  such  arrangement,  the  work  could  have 
been  let  cheaper;  therefore  there  was  no 
injury.  We  do  not  believe  the  position  of 
the  defendant  is  tenable.  .  .  .  Under 
the  charter  of  the  city,  the  cost  of  paving 
should  have  been  apportioned  among  the 
several  landowners  according  to  the  front 
foot  abutting  on  the  street  improved.  [Kan- 
sas City  Charter  1899,  art.  9,  §  6.]  Al- 
though upon  the  face  of  the  apportionment 
it  was  a  compliance  with  the  direction  of 
the  charter,  yet  as  a  matter  of  fact  it  was 
not.  This  was  a  sufficient  showing  under 
the  allegations  of  the  petition  that  the  cost 
of  the  work  was  not  apportioned  among  the 
property  owners  according  to  the  front  foot 
of  their  holdings.    The  result  was  a  viola- 
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▼.  Baltimore,  8  Md.  362 ;  Tout  ▼.  Frederick 
County,  105  MSi  565,  66  Atl.  487;  Anne 
Arundel  County  v.  United  R.  &  Electric  Co. 
109  Md.  385,  72  Atl.  542;  Devries  v.  Orem, 
104  Md.  648,  65  Atl.  430. 

Messrs.  Eld  ward  O.  Weant  and  Cliarles 
"E,  Fink,  for  appellee: 

The  contract  sued  on  was  in  writing  and 
offered  in  evidence,  and  "it  must  be  pre- 
sumed, and  that  conclusively,  that  such 
writing  expresses  the  entire  contract,  and 
all  oral  evidence  of  previous  colloquium  or 
understandings  of  the  parties  must  be  ex- 
cluded." 

Delamater  ▼.  Chappell,  48  Md.  244; 
Blakistone  v.  German  Bank,  87  Md.  302,  39 
Atl.  855;  Wooldridge  v.  Royer,  69  Md.  113, 
14  Atl.  681. 

Burke,  J.,  delivered  the  opinion  of  the 
court : 

This  is  the  defendants'  appeal  from  a 
judgment  entered  against  them  in  the  cir- 


cuit court  for  Carroll  county.     The  facts 
are  practically  undisputed. 

On  the  15th  day  of  February,  1010,  the 
defendants,  David  £.  Walsh,  Nicholas  J. 
Walsh,  James  Walsh,  and  Joseph  A.  Walah^ 
trading  as  Walsh  Brothers,  executed  and 
delivered  a  paper  in  the  following  words: 

New  Windsor,  Md.,  February  15,  1910. 

Seven  months  after  date  we  promise  U> 
pay  Charles  J.  Hibberd,  treasurer,  the  sum 
of  $477,  or  such  sum  of  money  as  is  equal 
to  the  excess  over  $1,000  of  10  per  cent  of 
the  total  cost  of  improving  and  construct* 
ing  1  mile  of  public  road  from  New  Wind- 
sor toward  Union  town,  as  now  contemplat- 
ed. This  is  made  in  consideration  of  certain 
privileges  to  be  given  us  by  the  com- 
mittee, which  privileges  are  stable  room 
for  twelve  horses,  land  for  shanty  for  men, 
driveway  side  of  public  road,  removing 
fences,  and  privilege  to  close  ice  pond,  dur- 
ing the  construction  of  culvert,  and  place- 


tion  of  the  charter  and  an  injustice  to  the 
petitioners.  It  is  true  that  a  petition  to 
pave  the  street  in  question  was  not  re-  i 
quired  by  the  charter,  yet  its  purpose  was  ' 
to  enable  the  contractinof  defendant  to  ob- 
tain the  contract  for  doing  the  work  for  a 
Jess  sura  than  that  shown  by  his  bid,  the 
effect  of  which  may  have  been  to  have  pre- 
vented other  bidders  from  bidding  for  the 
work  at  less  cost  to  plaintiffs  and  others 
who  did  not  obtain  the  rebate.  This  in 
our  opinion,  whereby  some  of  the  prop- 
erty owners  were  favored  at  the  expense  of 
others,  was  a  fraud  upon  the  latter,  and 
it  vitiated  the  entire  proceeding  leading  up 
to  the  letting  of  the  contract.  It  is  said: 
*Where  a  contractor  makes  a  private  con- 
tract with  a  part  of  the  property  owners, 
wherein  he  agrees  to  do  the  work  at  a 
specified  price,  his  conduct  has  been  deemed 
such  a  fraud  upon  the  other  owners  as  will 
preclude  him  from  enforcinof  the  assessment 
against  them.'  Elliott,  Roads  &  Streets, 
§  587."  And  this  rule  was  recognized  in 
Kurtz  V.  Knapp,  127  Mo.  App.  608,  106  S. 
W.  537,  the  court  saying,  in  holding  that 
although  a  contractor,  before  making  his 
bid  on  a  proposed  public  improvement,  can- 
not lawfully  enter  into  an  agreement  with 
a  property  owner  to  cut  the  price  to  him, 
he  may,  after  the  tax  bills  are  issued,  ac- 
cept less  than  their  face  value  from  an 
abutting  owner,  and  that  such  rebate  will 
not  vitiate  the  tax  bills  as  to  other  owners 
unless  done  pursuant  to  a  previous  under- 
standing,— ^that  "it  is  true  that  if  a  con- 
tractor, by  some  understanding  with  one 
or  more  property  holders  had  before  the 
contract  is  let,  agrees  to  a  private  price 
for  them  lower  than  that  for  the  others,  it 
shows  he  can  do  the  work  for  that  much 
less  than  his  bid,  and  but  for  the  cut  price 
to  the  favored  ones  he  could  and  would  have 
made  a  lower  bid  for  the  work.  The  in- 
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evitable  effect  of  his  action  is  to  increase 
the  price  to  general  propei-ty  holders  so- 
that  he  mav  be  enabled  to  decrease  it  to> 
those  he  had  favored.  Such  scheme  is- 
founded  either  in  corruption,  or  some  un- 
fair advantage,  or  for  some  improper  pur- 
pose." 

And  in  Smith  v.  Applegate,  23  N.  J.  L,. 
352,  in  holding  a  promissory  note  given  by 
an  applicant  for  a  public  road  to  a  caveator 
against  such  road,  in  consideration  of  hia 
withdrawing  his  objection,  void  in  that  it 
was  founded  on  an  illegal  consideratiou, 
the  court  said:  ''Anyone  aggrieved  is  at 
liberty  to  caveat  against  the  road.  He  ia 
under  no  obligation  to  do  so.  He  may,  at 
his  pleasure,  abandon  his  opposition.  But 
he  may  not  lawfully  bind  himself  to  with- 
draw his  opposition,  nor  may  he  contract- 
to  receive  a  price  for  so  doing.  The  obvioua 
and  unavoidable  tendency  of  such  practice- 
to  unjust  litigation,  the  lure  it  would  hold 
out  to  private  cupidity,  to  the  great  detri- 
ment of  public  interests,  render  it  neces- 
sarily repugnant  to  the  policy,  and  sub- 
versive of  the  beneficent  designs  and 
provisions  of  the  statute.  It  is  very  clear 
that  the  contract  in  question  never  could 
have  been  enforced  against  the  caveator. 
If  the  caveator,  having  agreed  to  with- 
draw his  opposition,  and  having  received 
a  price  for  so  doing,  had  refused  to  comply 
with  his  contract,  and  persisted  in  his  oppo- 
sition to  the  road,  this  court  surely  never 
would,  and  never  could,  have  enforced  a 
compliance  with  the  contract  on  his  pari, 
nor  awarded  damages  for  his  noncompliance. 
The  contract  upon  him  would  not  have  been 
obligatory.  This  consideration,  alone,  dem- 
onstrates that  the  contract  is  illegal,  as. 
against  public  policy." 

But  in  Weeks  v.  Lippencott,  42  Pa,  474, 
in  holding  that  a  promise  to  pay  money  to- 
one  through  whose  land  a  road  had  beea« 
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for  unloading  sand,  stone,  and  lumber,  and 
for  cement. 

This  instrument  of  writing  is  the  foimda* 
tion  of  this  suit.  The  declaration  con- 
tained the  common  counts,  and  two  special 
counts  (the  seventh  and  eighth),  which  are 
based  on  the  above-quoted  paper.  The  de- 
fendants demurred  to  these  special  counts. 
The  court  overruled  the  demurrer,  and  the 
general  issue  pleas  were  then  filed,  upon 
which  issue  was  joined.  The  case  was  tried 
before  the  court  without  a  jury,  and  re- 
sulted in  a  verdict  and  jud^ent  for  the 
plaintiff  for  $573.26.  The  record  contains 
two  bills  of  exceptions  taken  by  the  de- 
fendants,— one  to  the  admission  of  the  pa- 
per in  evidence  and  the  other  to  the  action 
of  the  court  upon  the  prayers.  The  paper 
writing  quoted  constitutes  the  whole  cause 
of  action  in  this  case,  and,  if  it  does  not 
constitute  an  enforceable  contract,  the 
judgment  must  be  reversed  without  award- 
ing a  new  trial. 


In  determining  the  validity  of  that  in- 
strument as  an  enforceable  contract,  it  is 
necessary  to  ascertain  the  exact  purpose 
and  the  circumstances  under  which  it  was 
given.  The  record  shows  that  on  the  28th 
day  of  March,  1908,  John  C.  Buckey, 
Charles  J.  Hibberd,  and  others  filed  in  the 
office  of  the  county  commissioners  of  Carroll 
county  a  petition  in  th%^  words:  "We,  the 
undersigned,  owners  of  two  thirds  of  the 
land  binding  upon  the  section  of  the  public 
road  leading  from  New  Windsor,  in  said 
Carroll  county,  and  state,  to  Uniontown,  in 
the  county  and  state  aforesaid,  said  section 
of  road  beginning  at  the  N.  W.  line  of  the 
corporate  limits  of  New  Windsor,  Mary- 
land, and  ending  at  Hyde's  Hill,  being 
about  1  mile  long,  respectfully  represent  to 
your  board  of  commissioners  that  we  desire 
to  have  said  section  of  said  road  construct- 
ed under  the  provisions  of  chapter  225  of 
the  Acts  of  the  General  Assembly  of 
Maryland  passed  at  its  January  session 
1904.     And  we  further  state  that  we,  the 


laid  out,  for  withdrawing  his  objection  to 
the  road,  was  not  against  public  policy  and 
was  founded  on  a  valid  consideration,  the 
court  said:  "Why  was  it  not  lawful  for 
the  defendant,  who  wanted  the  road,  to 
overcome  the  plaintiff's  objections  by  a 
promise  to  pay  him  money?  Because,  it 
is  said,  such  a  promise  is  against  public 
policy,  and  void.  Contracts  which  offend 
against  the  common  law  and  public  policy 
are  void,  illustrations  of  which  rule  may 
be  seen  in  any  of  the  numerous  compilations 
we  have  on  this  branch  of  law,  but  a  com- 
promise of  a  civil  process  or  of  a  private 
injury  is  binding.  And  what  more  is  this 
than  a  compromise  of  a  private  injury? 
Public  roads,  though  laid  out  for  public 
use,  do  frequently  subserve  the  private  in- 
terests of  particular  persons  quite  as  much 
as  the  public  convenience,  and  the  motives 
for  the  road  are  as  apt  to  spring  from  per- 
sonal interests  as  from  the  public  welfare. 
The  defendant  adjudged  himself  likely  to 
be  benefited  by  the  road  in  question  to  the 
amount  of  the  sum  he  promised  to  pay  the 
plaintiff.  He  could  not  obtain  it  without 
the  plaintiff's  consent.  Having  set  his  own 
price  on  the  value  of  that  consent,  and  hav- 
ing promised  to  pay  the  price,  we  know  of 
no  statute  or  public  policy  .which  his  prom- 
ise contravenes,  and  therefore  he  ought  to 
be  held  to  the  faithful  performance  of  it." 
And  in  Makemson  v.  Kauffman,  35  Ohio 
St.  444,  it  was  held  to  be  no  ground  for 
enjoining  proceedings  for  a  road  improve- 
ment, that  several  of  those  who  signed  the 
petition  therefor  did  so  upon  the  promise 
of  other  interested  parties  to  pay  all  assess- 
ments that  might  be  made  on  their  lands 
to  defray  the  cost  of  construction,  the 
court  saying:  "Nor  does  it  seem  to  us 
that  the  mere  fact  that  F.,  C,  and  H.  signed 
the  petition  for  the  improvement  in  con- 
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sideration  of  the  promise  of  others  to  pay 
tv'hatever  assessments  might  be  made  upon 
their  lands  respectively  made  it  the  duty 
of  the  commissioners  to  reject  their  names. 
It  does  not  appear  that  they  were  opposed 
to  the  improvement,  nor  that  they  did  not 
believe  it  demanded  by  the  public  con- 
venience and  welfare.  What  would  be  the 
effect  of  buying  off  a  conscientious  oppo- 
sition to  the  improvement  we  do  not  deter- 
mine, but  where  the  improvement  is  of 
general  public  utility  or  necessity,  we  are  un- 
willing to  say  that  the  mere  circumstance 
that  a  landowner  of  the  vicinity  signed  a 
petition  upon  the  promise  of  another  to  re- 
lieve him  from  the  burden  of  the  assessment 
required  the  commissioners  to  adjudge  that 
a  fraud  upon  the  law  was  intended,  and 
thereupon  to  reject  the  petitioner's  name, 
in  determining  whether  or  not  a  majority 
of  resident  landowners  whose  lands  were 
reported  as  benefited  were  in  favor  of  the 
improvement." 

But  in  Atkin  v.  Wyandotte  Goal  &  Lime 
Co.  73  Kan.  768,  84  Pac.  1040,  where  the 
answer  alleged  that  the  one  who  obtained  a 
contract  for  paving  had  previously  hired 
numerous  owners  upon  the  street  to  sign 
the  petition,  "whereby  there  was  procured 
what  could  not  otherwise  have  been  pro- 
cured,— a  pretended  majority  of  the  feet 
fronting  upon  the  street, — "  and  that  the 
proceedings  were  absolutely  void,  it  was 
held  that  such  answer  stated  a  defense  good 
against  demurrer. 

So,  in  State,  Miller,  Prosecutor,  v.  Stout, 
33  N.  J.  L.  42,  where  one  of  the  number  of 
applicants  necessary  for  the  laying  out  of 
a  road  became  such  in  consideration  of  a 
promise  of  damages  to  him,  it  was  held  that 
such  fact  afforded  a  valid  objection  to  the 
proceedings.  G.  J.  C. 
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undersigned  petitioners,  are  willing  to  pay 
for  the  construction  of  said  section  of  said 
road  a  sum 'equal  to  10  per  cent  of  such 
•construction.  And  we  further  request  your 
■said  board  of  commissioners  to  nuike  the 
proper  request  of  the  proper  commission, 
as  required  by  said  act  of  assembly." 

The  county  at  that  time  was  short  of 
funds,  and  for  thai  reason  no  action  was 
taken  upon  the  petition  for  some  consider- 
able time.  On  tlie  14th  day  of  February, 
1910,  the  defendants  submitted  a  bid  for 
the  construction  of  the  section  of  the  road 
named  in  the  petition,  according  to  specifi- 
<!ation8,  for  the  sum  of  $14,770.  The  con- 
tract for  the  work  was  awarded  to  the  de- 
fendants by  the  commissioners  on  February 
16,  1910,  and  was  approved  by  the  State 
'Geological  and  Economic  Survey,  as  re- 
<iuired  by  chapter  225  of  the  Acts  of  1904. 
The  defendants  executed  and  delivered  a 
bond  as  required  by  the  act.  They  had 
difficulty  with  the  work,  and  the  contract 
was  rescinded  by  the  county  commission- 
«rs,  and  the  work  was  taken  over  by 
Thomas,  Poole,  and  Hunter,  who  completed 
it  under  the  terms  of  the  original  contract. 
The  total  cost  of  this  construction  was  $15,- 
732.60  The  law  imposed  upon  the  petition- 
ers the  obligation  to  pay  $1,573.26  of  this 
amount.  One  of  the  purposes  of  the  con- 
tract sued  on  was  to  relieve  the  petitioners 
of  a  portion  of  this  obligation,  to  wit,  $573.- 
26,  and  to  impose  an  obligation  for  the  pay- 
ment of  that  amount  upon  the  defendants. 
The  petition  was  filed  under  §  2,  chapter 
225,  of  the  act  of  1904.  This  section  is 
known  as  the  involuntary  feature  of  the 
Shoemaker  road  law,  and  when  a  proper 
petition  under  that  section  is  filed  with  the 
commissioners,  it  becomes  their  duty  to 
make  a  request  to  the  state  roads  commis- 
sion for  plans  and  specifications  and  an 
estimate  of  cost  of  the  performance  of  the 
work  according  to  said  j)lans  and  specifica- 
tions. At  the  time  the  petition  in  this 
case  was  filed,  that  request  was  required  to 
be  made  to  the  State  Geological  and 
Economic  Survey  created  by  the  act  of 
1896,  chap.  61. 

The  cost  of  the  preliminary  work  is  pay- 
able by  the  county.  If  10  per  cent  of  the 
estimated  cost  shall  be  paid,  or  secured  to 
be  paid,  where  the  proceedings  are  under 
the  involuntary  section  of  the  act,  the 
county  commissioners  shall  advertise  for 
bids  for  such  road  construction  or  improve- 
ment, and  the  contract,  if  awarded,  shall 
be  to  the  lowest  responsible  bidder.  In 
Fout  V.  Frederick  County,  105  Md.  545, 
66  Atl.  487,  the  court,  after  a  consideration 
of  each  section  of  the  act  of  1904,  chap.  225, 
said  that  it  provided  checks  and  restraints 
for  the  protection  of  the  county  against 
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unwise,  unnecessary,  wasteful,  or  improvi- 
dent expenditure  of  public  money  under  the 
involuntary  feature  of  the  law.  That  act 
prescribed  certain  and  definite  conditions 
under  which  any  particular  road  or  section 
thereof  might  be  built  or  improved,  and 
that  work  could  be  done  only  in  substantial 
compliance  with  the  provisions  of  the  act, 
and  in  no  other  way.  The  petitioners  in 
this  case  were  not  able  to  raise  the  10  per 
cent  of  the  cost  of  the  improvement.  Nor 
had  they,  prior  to  February  16,  1910,  when 
the  contract  was  awarded,  given  bond  for 
the  payment  of  that  proportion  of  the  cost, 
and  it  seems  to  be  reasonably  certain  from 
the  evidence  that  the  contract  would  not 
have  been  awarded  had  not  the  paper  sued 
on  been  executed.  The  execution  of  that 
paper  induced  the  giving  of  the  bond  by  the 
petitioners  and  the  awarding  of  the  con- 
tract to  the  defendants.  Mr.  Buckey,  one 
of  the  petitioners,  testified  that  "the  object 
of  the  agreement  was  to  insure  to  us,  the 
property  owners,  no  greater  liability  than 
$1,000,  and  whatever -the  road  might  coat 
over  the  $1,000  the  Walsh  Brothers  would 
make  up.''  At  the  conclusion  of  the  testi- 
mony the  defendants  offered  four  prayers, 
each  of  which  was  designed  to  withdraw  the 
case  from  the  jury.  There  were  no  prayers 
offered  by  the  plaintiff.  Defendants'  prayers 
were  refused,  and  this  action  of  the 
court  constitutes  the  second  bill  of  excep- 
tions. Upon  the  facts  stated,  the  import- 
ant legal  question  in  the  case  is  this:  Is 
the  agreement  of  February  15,  1910,  which 
constitutes  the  cause  of  action  in  this  case, 
void  because  it  is  against  public  policy? 

No  actual  injury  resulted  to  the  public 
from  this  particular  contract,  and  the  par- 
ties to  it,  it  may  be  conceded,  were  not  con- 
scious that  they  were  doing  a  thing  which 
the  law  did  not  approve,  or  would  not  sanc- 
tion. The  law  refuses  to  enforce  a  con- 
tract which  is  contrary  to  public  policy,  not 
from  any  consideration  or  regard  to  the  de- 
fendant; but  its  refusal  ''is  founded  in  gen- 
eral principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to  the 
real  justice  as  between  him  and  the  plain- 
tiff." 

''Where  a  contract  belongs  to  a  class 
which  is  reprobated  by  public  policy,  it  will 
be  declared  illegal,  though  in  that  particular 
instance  no  actual  injury  may  have  result- 
ed to  the  public,  as  the  test  is  the  evil 
tendency  of  the  contract,  and  not  its  actual 
result."  15  Am.  &  Eng.  Enc.  Law,  2d  edU 
934. 

Judge  McSherry  in  American  Casualty 
Co.'s  Case,  82  Md.  635,  38  L.R.A.  97,  S4 
Atl.  778,  said:  "No  exact  definition  of  pub- 
lic policy  has  ever  been  given  or  can  bs 
found.     Speaking  generally,   the  principls 
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which  holds  thai  no  one  can  lawfully  do 
that  which  has  a  tendency  to  be  injurious  to 
the  public,  or  against  the  public  good,  may 
be  termed  the  policy  of  the  law,  or  public 
policy,  in  relation  to  the  administration  of 
the  law."     19  Am.  &  £ng.  £nc.  Law,  565. 

In  Richardson  v.  Mellish,  2  Bing.  229,  Mr. 
Justice  Burrough  pointedly  observed:  "I, 
for  one,  protest  .  .  .  against  arguing 
too  strongly  upon  public  policy;  it  is  a 
very  unruly  horse,  and  when  once  you  get 
astride  it,  you  never  know  where  it  will 
carry  you.  ^  It  may  lead  you  from  the  sound 
law.  It  is  never  argued  at  all  but  whm 
[all]  other  points  fail."  It  is  one  thing 
at  one  time,  another  thing  at  another  time, 
and  its  very  vagueness  shows  that  it  does 
not  admit  of  exact  or  precise  definition, 
and  that  it  is  not  easily  explained. 

But,  as  stated  by  Greenhood  on  Public 
Policy,  3:  "The  element  of  public  policy 
in  the  law  of  contracts,  and  in  the  law 
generally,  is  by  no  means  of  recent  origin, 
but  owes  its  existence  to  the  very  sources 
from  which  our  common  law  is  supplied. 
In  fact  it  pervades  it  in  every  place  we 
feel.  Look  into  the  law  of  constructive  no- 
tice, and  we  find  what  one  judge  called  'an 
unruly  horse'  pursuing  us;  if  we  investigate 
the  true  reasons  upon  which  the  doctrine 
of  respondeat  superior  is  founded,  we  find 
this  same  thing  all-controlling.  It  is  the 
same  element  which  seals  the  lips  of  a  coun- 
sel forever  against  any  disclosure  of  con- 
fidential communications  from  his  client; 
it  protects  the  home  by  denying  to 'either 
husband  or  wife  the  power  to  reveal  the 
secrets  told  to  each  other;  it  secures  the 
people  against  the  corruption  of  justice  or 
the  public  service,  and  places  itself  as  a 
barrier  before  all  devices  to  disregard  public 
convenience.  ...  It  is  the  corner  stone 
of  the  whole  structure  of  res  jtidicata  itself. 
We  hear  now  and  then  complaints  against 
the  application  of  public  policy  to  the  law; 
that  it  is  an  usurpation  of  legislative  pow- 
er; that  the  legislature  is  the  only  compe- 
tent guardian  of  the  interests  of  the  peo- 
ple,— ^the  only  authorized  interpreter  of 
their  sentiments, — and  that  the  power  of 
the  courts  should  be  confined  to  such  mat- 
ters of  policy  as  the  legislature  has  dictat- 
ed. Its  defenders,  however,  have  only  to 
point  with  pride  to  the  numerous  rules  of 
law  which  are  based  upon  it,  to  justify  the 
action  of  the  courts." 

We  have  no  disposition  to  create  a  new 
head  of  public  policy,  or  to  extend  the  estab- 
lished and  well-settled  rules  to  cases  not  fall- 
ing fairly  within  them.  But  we  cannot  es- 
cape the  conclusion  that  contracts  of  the 
character  sued  on  in  this  case  are  against 
public  policy  and  void:  First,  because  they 
are  an  evasion  of  the  law;  and,  secondly, 
fiO  L.R.A.(N.S.) 


because  they  are  evil  in  their  tendency. 
The  recognition  of  such  contracts  would 
open  wide  the  door  for  fraud  on  the  law, 
and  for  the  imposition  of  unjust  burdens 
upon  the  people. 

The  proceeding  inaugurated  by  the  peti- 
tioners was,  in  legal  contemplation,  for  the 
benefit  and  advantage  of  the  people  general- 
ly. In  Jacobs  v.  Tobiason,  65  Iowa,  245,  54 
Am.  Rep.  9,  21  N.  W.  590,  it  was  held  that 
a  contract  made  with  a  view  of  preventing 
the  establishment  of  a  public  highway  was 
contrary  to  public  policy  and  \oid.  "Pro- 
ceedings for  the  establishment  of  public 
highways,"  said  the  court,  "are  essentially 
public  in  their  character.  They  are  in  the 
exercise  by  the  state  of  one  of  its  sovereign 
powers.  The  rights  which  are  established 
and  the  privileges  which  are  created  by  the 
proceedings  are  for  the  benefit  of  the  whole 
people.  The  proceeding  can  be  instituted,  it 
is  true,  only  on  the  petition  of  some  member 
of  the  public  who  is  interested  in  the  ques- 
tion. ...  It  is  a  proceeding  by  the 
state  for  the  benefit  and  advantage  of  all 
the  people  of  the  state,  and  the  petitioner 
acquires  no  special  rights  or  advantages  by 
it.  In  so  far  as  his  efforts  are  instrumental 
in  procuring  the  establishment  of  a  high- 
way, he  acts  for  the  public.  In  instituting 
and  carrying  on  the  proceedings,  he  acts, 
in  a  sense,  in  a  public  capacity.  He  in- 
vokes the  power  of  the  state,  and  it  is 
exercised  for  the  benefit  of  the  common  pub- 
lic, and  he,  in  a  sense,  represents  that 
public,  and  stands  for  it  in  the  proceeding. 
It  is  true  he  cannot  be  compelled  to  insti- 
tute the  proceeding,  and  it  may  be  true, 
also,  that,  having  voluntarily  begun  it,  he 
cannot  be  compelled  to  continue  it  to  a 
final  result.  If  it  turns  out  that  the  bur- 
dens likely  to  be  imposed  upon  him  are 
greater  than  was  anticipated  when  he  in- 
stituted the  proceedings,  it  may  be  that 
he  has  the  right  to  retire  from  them,  or 
discontinue  them  entirely.  But  when  he 
has  assumed  a  position  of  trust  toward  the 
public,  and  instituted  a  proceeding  of  public 
concern,  he  cannot  be  permitted  to  make  the 
question  whether  he  will  remain  in  the  posi- 
tion or  continue  the  proceeding  a  matter 
of  private  bargain  for  his  own  emolument. 
One  occupying  a  public  office  has  the  un- 
doubted right  to  resign  his  position.  But  if 
a  public  oflScer  were  to  agree  with  one  who, 
for  any  reason,  was  desirous  that  a  vacancy 
in  the  office  should  be  created,  that  for  a 
money  consideration  he  would  resign  the 
office,  it  would  hardly  be  contended  that 
such  contract  was  enforceable.  Yet  it  seems 
to  us  there  is  no  difference  in  principle  be- 
tween that  case  and  the  one  before  us.  The 
highest  considerations  of  public  policy  de- 
mand that  all  duties  in  which  the  state  and 
26 
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the  public  are  concerned  shall  be  performed 
with  fidelity;  and  no  man  who  has  once 
assumed  the  performance  of  such  duties 
should  be  permitted  ta  make  the  question 
whether  he  will  continue  in  their  perform- 
ance a  matter  of  private  speculation." 

There  are  stronger  reasons  for  holding 
that  a  contract  between  petitioners  for  a 
road  and  the  contractors,  which  induced  the 
opening  of  the  road,  should  be  void,  because 
the  abuses  and  evil  consequences  to  the  pub- 
lic might  be  much  greater.  The  Iowa  Case 
announces  the  safe  rule  which  should  be  ap- 
plied to  cases  of  this  kind.  It  was  the 
manifest  intention  of  the  act  of  1904,  chap- 
ter 225,  that  the  petitioners  for  the  road 
or  the  improvement  thereof  should  actually 
assume  their  share  of  the  cost  of  the  work, 
and  any  arrangement  or  combination  or 
agreement  with  contractors  whereby  they 
may  be  relieved  of  the  duties  and  obliga- 
tions imposed  by  the  law,  either  directly  or 
indirectly,  is  a  fraud  on,  or  at  least  a  pal- 
pable evasion  of,  the  law.  The  recognition 
of  such  contracts  would  open  the  way  for 
the  necessary  expenditure  of  public  money, 
and  would  tend  to  introduce  into  the  ad- 
ministration of  the  road  system  grave  in- 
jury to  the  public.  For  the  reasons  stated, 
the  judgment  will  be  reversed  without 
awarding  a  new  trial. 

Judgment  reversed,  without  awarding 
new  trial.  Costs  to  be  paid  by  the  appel- 
lees. 
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EDWARD  W.  CURTISS,  Appt., 

V. 

INHABITANTS  OF  SHEFFIELD  et  al. 
(Two  Cases.) 

(213  Mass.  239,  100  N.  E.  365.) 

Tax  —  common  property  —  method  of 
assessment. 

1.  Where    taxes    become    a    lien    on    the 


property  assessed,  to  be  collected  by  sale  of 
so  much  of  the  land  as  is  necessary  to  dis- 
charge the  tax  and  charges,  taxes  against 
land  held  in  common  cannot  be  assessed 
upon  the  undivided  interests  of  the  tenants. 

Same  —  attempted  cure  —  proper  sale. 

2.  That  the  taxes  assessed  against  the  un- 
divided interest  of  tenants  in  common  wer<* 
sought  to  be  collected  by  sale  of  the  whole 
tract  for  the  aggregate  amount,  and  that 
the  assessment  was  made  in  that  form  at 
the  request  of  the  tenants,  do  not  cure  the 
irregularity  and  validate  the  deed. 

Same  —  relief  —  payment  of  tax. 

3.  A  tenant  in  conmion  at  whose  instance 
taxes  were  erroneously  assessed  upon  his 
undivided  interest  instead  of  upon  the  tract 
as  a  whole  may  be  required  to  pay  the  taxes 
if  they  have  been  properly  reassessed  as  a 
condition  to  setting  aside  the  tax  deed  un- 
der the  erroneous  assessment. 

(January  6,  1913.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Berkshire  County, 
overruling  exceptions  to  the  master's  report 
and  dismissing  a  bill  filed  to  set  aside  cer- 
tain tax  deeds.  Decree  for  plaintiff  on  con- 
dition. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  S.  Kneil  for  appellant. 

Mr.  Howard  M.  Whiting  for  respon- 
dents. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

The  general  findings  of  the  master  that 
none  of  the  taxes  have  been  paid  and  that 
no  tender  6t  the  amounts  due  has  been  made 
are  justified  by  the  subsidiary  findings  set 
out  in  the  report,  and  must  stand.  So  far, 
therefore,  as  the  plaintiff  relies  upon  pay- 
ment or  tender,  he  fails. 

He  contends,  however,  that  the  deeds  are 
void  by  reason  of  irregularities  in  the  pro- 
ceedings of  assessment  and  sale;  and  in 
support  of  this  contention  he  alleges  that 
the  assessments  made  upon  the  two  lots 
named  in  the  bill  in  the  first  case  were  il- 


Note.  —  Tuxes:  form  of  assessment 
where  land  is  otoned  by  ootenants  in 
undivided  interests, 

I.  In  general,   402. 
II.  What  assessable. 

a.  Undivided  interest,  402. 

b.  Proportionate    share    of    acreage, 

403. 
III.  To  whom  assessable. 

a.  To  one  cotenant  by  name,   403. 

b.  To  one  cotenant  by  name,  with  the 

addition    of   a   general    designa- 
tion of  the  others,   404. 
e.  To  all  the  cotenants  by  a  general 

designation,  404. 
d.  To    all    the    cotenants    by    name, 
404. 
60  L.R.A.(N.S.) 


/.  In  general. 

This  question  sometimes  arises  in  con- 
nection with  lands  held  in  indivision  by 
heirs  or  devisees.  For  such  cases  generally, 
see  note  as  to  form  of  assessment  of  lands 
belonging  to  a  decedent's  estate,  appended 
to  Coles  V.  Jamerson,  post,  407. 

The  apparent  confiict  among  the  deci- 
sions on  this  subject  is  to  a  large  extent 
due  to  the  lack  of  uniformity  of  the  stat- 
utes upon  which  the  decisions  are  based. 

II,  What  assessable* 

a.  Undivided  interest. 

Under  statutes  which  neither  require  nor 
provide  for  the  assessment  of  undivided  in- 
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legal  because  the  lota,  being  owned  by  ten- 
ants in  common,  the  tenants  were  assessed 
each  for  his  own  individual  interest  there* 
in,  whereas,  as  the  plaintiff  says,  they 
should  haye  been  Jointly  assessed  for  the 
whole. 

We  will  first  consider  this  objection  so 
far  as  respects  the  taxes  for  the  year  1005. 
It  appears  that  on  May  1st  of  that  year  the 
first  of  these  two  lots  was  owned  by  the 
plaintiff  and  his  two  children  as  tenants  in 
common,  he  owning  seven  ninths  and  his 
children  each  one  ninth.  This  lot  was 
known  on  the  assessors'  books  as  the  "mill- 
ing property,"  and  consisted  of  about  1 
acre  of  land  with  the  buildings  thereon,  the 


whole  being  valued  by  the  assessors  at  $3,- 
750.  It  was  originally  assessed  two  thirds 
to  the  plaintiff  and  one  third  to  each  of  the 
children,  but  the  assessors,  apparently  hav- 
ing discovered  the  error  as  to  fractions,  a 
reassessment  was  made  changing  the  figures 
so  as  to  conform  to  the  actual  state  of  the 
title.  Upon  the  books  of  the  assessors  the 
entries  were  made  in  the  following  way : 

"Curtiss,  Edward  W.  7—9  [Description 
of  the  property! — $2,916.     Tax,  $47.63. 

"Curtiss,  Irving  M.  1 — 9  [Description  of 
the  property]— $417.    Tax,  $6.79. 

"Carson,  Mrs.  Margaret.  1 — 9  [Descrip- 
tion of  the  property] — $417.     Tax,  $0.79." 


teres ts,  but  are  limited  in  their  operation 
and  contemplation  to  the  sale  of  several 
interests  only,  an  undivided  interest  in  land 
cannot  be  assessed  for  taxation.  Corbin  v. 
Tnslee,  24  Kan.  154.     And  see  Curtiss  v. 

SUKFFUCLD. 

And,  similarly,  where  no  method  of  as- 
sessing land  except  by  tracts  is  within  the 
provision  or  contemplation  of  the  statutes, 
a  sale  for  delinquent  taxes,  based  upon  the 
assessment  of  an  undivided  interest  in  the 
land,  is  invalid.  Toothman  v.  Courtney,  62 
W.  Va.  167,  58  S.  E.  915. 

There  can  be  no  several  assessment  to  the 
owners  of  shares  in  land  held  in  joint  ten- 
anqr.    Hubbard  v.  Winsor,  15  Mich.  146. 

So,  it  is  held  in  Sullivan  v.  Boston,  19S 
Mass.  119,  84  N.  E.  443,  that  land  owned 
in  common  may  be  assessed  in  aolido  to  the 
tenants  in  common,  and  need  not  be  assessed 
to  each  of  them  separately  upon  his  undi- 
vided share. 

The  court,  obiter,  in  People  v.  Shimmins, 
42  Cal.  121,  says  "that  it  is  certainly  the  bet- 
ter practice  to  assess  each  particular  per- 
son who  claims  an  interest  in  a  tract  of 
land  according  to  his  interest  or  claim  of 
title,  and  not  to  assess  the  whole  tract  in 
aolido  to  all  those  who  claim  an  interest 
in  it." 

"Tliere  are  two  ways  of  legally  assessing 
real  property  held  by  two  or  more  parties 
in  indivision.  One  and  the  better  way  is 
to  assess  to  each  his  undivided  interest; 
the  other,  to  assess  the  property  as  belong- 
ing jointly  to  the  parties,  giving  the  name 
of  each  individual  owner,  followed  by  the 
description  of  the  property."  Russell  v. 
Lang,  50  La.  Ann.  36,  23  So*.  113. 

And  the  sale  of  an  undivided  interest  in 
land,  based  on  an  assessment  of  the  same, 
was  held  valid  in  Payne  v.  Danley,  18  Ark. 
441,  68  Am.  Dec.  187. 

In  Ronkcndorff  v.  Taylor,  4  Pet.  362,  7 
L.  ed.  886,  each  of  the  two  cotenants  of  a 
lot  was  assessed  for  an  undivided  half  of  it. 
The  circuit  court  of  the  District  of  Colum- 
bia instructed  the  jury  that  "the  entire  lot 
should  have  been  assessed  to  the  two  ten- 
ants in  common."  The  Supreme  Court,  how- 
ever, held  that  "the  same  valuation  was 
placed  on  each  half  of  this  lot;  so  that,  so 
far  as  the  assessment  goes,  it  did  not  sub- 
stantially differ  from  the  instruction  given." 
10  L.R.A.(N.S.) 


h,  Proportionate  share  of  acreage. 

Where  the  holder  of  an  undivided  one- 
fourth  interest  in  67,000  acres  of  land  was 
assessed  as  owner  in  severalty  of  18,750 
acres,  both  the  assessment  and  the  tax  deed 
purporting  to  convey  18,750  acres  by  metes 
and  bounds  were  void,  since  "the*  assess- 
ment should  be  on  the  property  as  it  is  held 
by  the  owner."  National  Bank  v.  Licking 
Valley  Land  &  Min.  Co.  16  Ky.  L.  Rep. 
211,  22  S.  W.  881. 

And  so  it  was  held  in  Hayes  v.  Viator,  33 
La.  Ann.  1162,  that  an  assessment  to  each 
of  three  cotenants  of  one  third  of  the  acre- 
age of  their  whole  tract  was  invalid. 

III.  To  \chom  assessable, 

a.  To  one  cotenant  hy  name. 

An  assessment  of  taxes  upon  a  whole  es- 
tate to  one  who  holds  a  recorded  undivided 
half  interest  therein  is  valid  under  a  stat- 
ute providing  that  "every  sale  or  taking  of 
real  estate  for  payment  of  taxes  shall  be 
deemed  to  be  in  the  name  of  the  owner  or 
owners  thereof  if  the  proceedings  of  assess- 
ment, sale,  or  taking  are  made  in  the  name 
of  one  or  more  of  the  persons  who  appear 
as  record  owners  of  such  estate  at  the  date 
of  assessment."  McLoud  v.  Mackie,  175 
Mass.  355,  56  N.  E.  714. 

Although  property  belongs  to  a  suc- 
cession which  is  under  administration,  the 
assessment  of  it  as  the  sole  property  of  one 
who  has  an  undivided  interest  therein  as 
heir  will  be  valid  as  to  the  undivided  in- 
terest of  the  heir.  Marti  v.  Wall,  51  La. 
Ann.  946,  26  So.  44. 

Similarly,  it  is  held  in  Barnes  v.  Brown, 
1  Tenn.  Ch.  App.  726,  that,  where  land  is 
owned  by  many  tenants  in  common,  the 
assessment  of  it  to  one  cotenant  for  one 
year  and  to  his  heirs  for  another  year  will 
be  good ;  at  least,  as  to  the  interest  of  said 
cotenant  and  as  to  the  pro  rata  share  of  the 
heirs. 

The  assessment  of  the  entire  property  in 
the  name  of  one  of  the  cotenants  is  valid 
as  to  the  interest  of  the  person  assessed, 
but  not  as  to  the  interest  of  the  other  co- 
tenant.  Russell  V.  Lang,  50  La.  Ann.  36, 
23  So.  113. 

And  where  the  husband's  interest  in  lands 
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It  thus  appears  that  the  assesBment  was 
not  of  the  whole  tax  upon  the  whole  land, 
to  the  tenants  jointly,  but  an  assessment  to 
«ach  tenant  upon  his  undivided  interest  in 
the  land  for  his  proportionate  part  of  the 
tax  upon  the  whole  land.  The  case  seems 
to  raise  the  general  question  whether  an 
assessment  to  a  tenant  in  common  for  his 
undivided  interest  in  land  is  authorized 
under  our  system  of  taxation.  There  can 
be  no  doubt  that  it  is  within  the  power  of 
the  legislature  to  authorize  such  an  assess- 
ment. The  only  question  is  whether  it  has 
done  so.     It  is  merely  a  question  of  statu- 


tory construction,  but,  nevertheless,  is  one 
of  considerable  difficulty. 

Not  much  light  is  thrown  upon  it  by 
those  portions  of  the  colonial  and  pro- 
vincial statutes  which  directly  prescribe  the 
manner  of  assessment.  They  provide  in 
general  terms  that  each  inhabitant  shall  be 
assessed  in  just  proportion  according  to  his 
estate,  both  real  and  personal,  and  that  the 
amount  of  his  tax  shall  be  clearly  set  forth, 
but  with  reference  to  the  question  under 
discussion  the  language  is  vague  and  in- 
definite. See,  for  example,  Anc.  Chart,  pp. 
69,  249,  and  the  several  provincial  annual 


held  by  him  and  his  wife  by  entireties  is 
not  taxable,  an  assessment  of  taxes  on  the 
land  in  his  name  is  not  a  valid  assessment 
of  her  interest.  Toole  v.  Oneida  County, 
16  Misc.  653,  37  N.  Y.  Supp.  9,  affirmed 
without  further  opinion  in  13  App.  Div.  471, 
37  N.  Y.  Supp.  9,  43  N.  Y.  Supp.  1100. 

Norres  v.  Hays,  44  La.  Ann.  907,  11  So. 
462,  holds  invalid  the  assessment  of  land 
held  in  indivision  to  the  estate  of  one  of  the 
coproprietors  who  lived,  and  whose  heirs 
fitill  live,  in  another  parish. 

Under  a  statute  providing  that  when  real 
property  is  owned  by  a  resident  of  the  tax 
district"  in  which  it  is  situated  it  shall  be 
taxed  to  him,  the  assessment  of  lands  held 
in  indivision  by  three  persons,  one  of  whom 
is  a  resident,  as  nonresident  lands,  is  void, 
at  least,  as  to  the  resident  owner;  and  the 
invalidity  in  part  vitiates  the  assessment 
AS  a  whole.  Clark  v.  Kirkland,  133  App. 
Div.  826,  118  N.  Y.  Supp.  315. 

So,  where  one  of  the  tenants  in  common 
is  in  possession  and  occupation  of  real  prop- 
«rty,  it  should  not  be  assessed  as  nonresi- 
dent, but  the  assessment  should  be  to  the 
one  in  possession.  Randall  v.  Watson,  70 
N.  H.  236,  46  Atl.  688. 


h.  To  one  cotenant  hy  naniet  with  the 
addition  of  a  general  designation  of 
the  others. 

An  assessment  of  property  jointly  owned 
by  brothers  and  sisters  in  the  name  of 
'* Annabel  Hood  et  al.,  minors,"  is  valid  un- 
der a  statute  requiring  assessments  to  be 
made  in  the  name  of  the  owners,  where  such 
a  designation  clearly  indicates  the  persons 
meant.  Hood  v.  New  Orleans,  49  La.  Ann. 
1461,  22  So.  401. 

The  assessment  of  land  held  in  indivi- 
«ion  by  eight  persons  in  the  name  of 
""Charley  Harvey  et  als."  is  bad  as  to  all 
the  owners  except  the  one  named,  and  pos- 
sibly so  as  to  him.  McWilliams  v.  Gulf 
"States  Land  &.  Improv.  Co.  Ill  La.  194,  35 
:So.  514. 

In  the  similar  case  of  Clark  v.  Bragdon, 
'37  N.  H.  562,  an  assessment  of  lands  be- 
longinj^  to  three  owners  in  the  name  "Wil- 
liam Clark  et  al."  is  held  void. 

And  an  assessment  of  land  held  by  two 
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tenants  in  common  to  "W.  H.  Folson  et  al." 
is  erroneous.  Asper  v.  Moon,  24  Utah,  241. 
67  Pac.  409. 

But,  under  statutes  providing  that  unpar- 
titioned  propertv  of  deceased  persons  may 
be  assessed  to  tlieir  heirs,  evidence  that  un- 
partitioned  property  belonging  to  the  es- 
tate of  a  decedent  was  assessed  to  "Samuel 
P.  Russell  et  al.,"  the  one  named  being  an 
heir  of  the  decedent,  was  sufficient  to  sus- 
tain a  finding  that  the  property  was  prop- 
erly assessed.  Oregon  Short  Line  R.  Co.  v. 
Hallock,  —  Utah,  — ,  126  Pac.  394. 

An  assessment  of  community  property  to 
the  wife  and  to  unknown  owners  is  void. 
Gwvnn  v.  Dierssen,  101  Cal.  563,  36  Pac. 
103. 


c.  To   all  the   cotenanis  hy   a  general 

designation* 

Where  tenants  in  common  have  not  caused 
the  proper  transfers  of  record  to  be  made 
which  will  show  the  proportions  held  by 
each,  the  land  may  be  assessed  to  "Jen- 
kin's  heirs,"  without  a  designation  of  the 
respective  interests  of  the  owners,  although 
there  is  no  specific  statutory  provision  to 
that  effect;  since  consideration  of  the  vari- 
ous sections  of  the  tax  law  show  such  to 
have  been  the  legislative  intention.  Jen- 
kins V.  Rice,  84  Ind.  342. 

And  where  tlie  statute  permits  the  prop- 
erty of  an  estate  to  be  assessed  to  the  neirs 
or  devisees  without  naming  them,  the  as- 
sessment of  an  undivided  estate  to  the  es- 
tate by  name  is  valid,  being  equivalent  to 
the  manner  prescribed.  Dickison  v.  Rey- 
nolds, 48  Mich.  158,  12  N.  W.  24. 

d.  To  all  the  cotenants  hy  name. 

Howcott  V.  New  Orleans,  107  La,  305,  31 
So.  668,  holds  that  where  title  to  real  prop- 
erty is  vested  in  indivision  in  two  persons 
in  equal  proportions,  the  whole  property 
may  be  assessed  to  both  owners  without 
spocification  as  to  their  respective  interests. 
The  court,  however,  is  careful  to  limit  the 
application  of  this  rule  so  as  to  exclude 
cases  where  the  undivided  interests  are  un- 
equal, or  where  each  owna  a  portion  of  the 
property  in  severalty.  £.  L.  D. 


CURTISS  V.  SHEFFIELD. 


405 


tax  acts  of  which  Prov.  Stat.  1738-39,  chap. 
3,  2  Prov.  Laws  (state  ed.)  052,  is  a  fair 
sample.  Perhaps  the  most  that  can  be  said 
of  the  provisions  contained  in  these  stat- 
utes as  to  the  manner  in  which  the  assess- 
ments shall  be  made  and  recorded  is  that 
they  are  not  conclusive  either  way  on  the 
question.  And,  speaking  generally,  it  may 
be  said  that  none  of  our  statutes,  past  or 
present,  whether  colonial,  provincial,  or 
state,  contains  any  direct  provision  as  to 
the  maimer  of  assessing  real  estate  owned 
in  fee  by  tenants  in  common.  None  express- 
ly directs  either  that  the  assessment  shall 
be  made  to  the  tenants  each  for  his  own  un- 
divided interest,  or  to  the  tenants  jointly 
for  the  whole.  And  while  some  of  the  pro- 
visions seem  to  point  to  the  first,  others 
seem  to  point  to  the  second,  as  the  proper 
method;  and  taken  as  a  whole,  they  are  not 
absolutely  inconsistent  with  either  view. 
Hence,  if  the  decision  of  this  question  de- 
pended entirely  upon  these  provisions  as  to 
the  manner  ol  assessment,  it  would  be  diffi- 
cult to'  say  that  an  assessment  to  a  tenant 
in  common  upon  his  undivided  interest  is 
unauthorized. 

But  these  provisions  for  the  making  and 
recording  of  assessments  do  not  constitute 
the  whole  of  our  system  of  taxation.  There 
are  also  provisions  for  the  collection  of  the 
taxes.  And  these  two  sets  of  provisions, 
the  one  for  assessing  and  the  other  for  col- 
lecting, constitute  the  whole  system,  each 
set  being  essential.  By  comparing  these 
two  and  studying  them  in  their  relation  to 
each  other  and  to  the  whole  system,  doubts 
as  to  the  meaning  of  the  one  may  be  re- 
solved by  the  plain  legal  meaning  of  the 
other.  Where  practicable,  each  set  should 
be  so  interpreted  as  not  to  clash  with  the  ef- 
ficient action  of  the  other,  to  the  end  that 
there  may  be  harmony  in  the  working  of 
the  whole,  and  that  taxes  may  be  not  only 
assessed,  but  also  collected. 

In  this  commonwealth  there  never  has 
been  a  lien  upon  any  article  of  personal 
property  for  the  tax  assessed  therefor,  no 
matter  how  large  or  cumbersome  the  article 
might  be.  The  only  method  of  collecting  a 
tax  upon  personalty  is  by  distress,  arrest, 
or  action  at  law.  It  is  otherwise  as  to  a 
tax  on  real  estate.  In  addition  to  these 
three  remedies  there  is  a  process  in  rem  for 
the  collection  of  such  a  tax.  A  tax  upon 
real  estate  may  be  assessed  to  the  owner 
or  occupant,  and  even  when  assessed  to  the 
latter,  it  is  a  lien  upon  the  whole  land,  ir- 
respective of  the  various  interests  of  the 
owners  or  of  lienors  of  any  kind;  and  this 
lien  may  be  enforced  by  a  taking  or  sale. 
Rev.  Laws,  chap.  13,  §§  35  et  seq. 

It  becomes  necessary  to  examine  into  the 
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history  of  the  legislation  as  to  tax  liens. 
Prov.  Stat.  1731-32,  chap.  9,  2  Prov.  Laws 
(state  ed.)    616,  seems  to    have    been    the 
earliest  statute  giving  a  lien  for  taxes  upon 
real  estate.     It  was  applicable  only  to  un- 
improved   lands    of    nonresidents.    It   pro- 
vided that  if  the  tax  was  not   paid,    three 
freeholders,  to  be  appointed  by  the  asseS' 
sors,  should  "apprize  so  much  of  such    .    .    .• 
lands     ...     as  they  judge  will  be  suffi-- 
cient  to  pay   and  satisfy"   the   taxes  and^ 
charges,  and  that,  the   default   continuing,, 
the  part  thus  apprized  should  be  sold,  and  a- 
deed  thereof  be  given  to  the  highest  bidder..  - 
If  the  part  apprized  sold  for  more  thao 
enough  to  discharge  the  tax  and  charges, 
the  surplus  was  to  be  paid  to  the  ''delin- 
quent proprietors."     See  also    Prov.    Stat. 
1735-36,  chap.  6,  §  1,  2  Prov.  Laws  (state 
ed.)  750,  where  only  "so  much  and  no  more" 
of  the  land  as  the   assessors   should   judge 
sufficient  to  pay  the  tax  and  charges  should 
be  offered  for  sale.     See  also  to  the  same 
effect,  Prov.  Stat.  1745-46,  chap.  9,  §  1,  3 
Prov.  Laws  (state  ed.)  261;  1752-53,  chap.. 
17,  3  Prov.  Laws  (state  ed.)   646;  1761-62, 
chap.  44,  §  1,  4  Prov.  Laws  (state  ed.)  532; 
1777-78,  chap.  13,  §  5,  5  Prov.  Laws  (state 
ed.)  757.    In  this  last  statute  the  language 
is  that  the  collector  shall   "sell  so  much 
only"  of  the  land  "as  will  be  sufficient  to 
discharge"  the  tax  and  charges.     And  the 
same  language  is  employed  in  the  following 
statutes,     namely:      Prov.    Stat.    1777-7ft, 
chap.  26,  §  4,  5  Prov.  Laws  (state  ed.)  703; 
1779-80,  chap.  12,  §  5,  5  Prov.  Laws  (state 
ed.)   1111;  1779-80,  chap.  30,  §  6,  5  Prov. 
Laws  (state  ed.)  1164;  1779-80,  chap.  49, § 
5,  5  Prov.  Laws  ( state  ed.)  1228;  1780,  chap. 
9,  §  6,  5  Prov.  Laws  (state  ed.)  1407,  1408? 
1780,  chap.  16,  §  5,  5  Prov.     Laws   (state- 
ed.)   1431;  and  Stat.  1785,  chap.  70,  §  7. 

Stat  1785,  chap.  70,  §  6,  extended  the- 
lien  to  the  case  where  the  landowner  re*- 
moved  out  of  town  after  the  tax  was  as«- 
sessed.  In  such  a  case  the  collector  was  to* 
sell  "so  much  of  the  said  land*'  as  would 
suffice  to  pay  the  tax  and  charges.  In  §  7 
the  lien  was  extended  to  embrace  the  case 
of  improved  land  of  persons  living  out  of 
the  state,  the'  lien  to  be  enforced  in  the 
same  manner.  In  this  last  class  of  cases, 
namely,  where  the  landowner  lived  out  of  ^ 
the  state,  it  was  early  held  ^hat  the  tax  "^ 
was  a  lien  on  the  land  only,  and  was  not 
a  personal  charge.  Rising  v.  Granger,  H 
Mass.  49. 

There  were  n<f  other  provisions  for  liei» 
for  taxes  upon  real  estate  until  the  an- 
nual tax  act  of  1822,  usually  cited  as* 
Stat.  1821,  chap.  107.  This  applied 
only  to  taxes  on  real  estate  situ- 
ated in  Boston,  and  provided  that  if  the 
tax  was  not  paid,  the  collector  thftll  sell 
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'*so  mucli  of  the  same"  as  should  be  neces- 
sary to  discharge  the  tax  and  charges. 
The  same  provision  was  continued  in  the 
following  year  by  Stat.  1822,  chap.  108,  § 
0  (February  11,  1823),  and  by  Stat.  1823, 
chap.  133,  §  9  (February  21,  1824),  the  lien 
was  made  general  throughout  the  common- 
wealth, and  with  modifications  not  here  ma- 
terial the  lien  has  ever  since  existed.  Stat. 
1830,  chap.  151,  §  8  (February  28,  1831); 
Hev.  Stat.  chap.  8,  §  18;  Gen.  Stat.  chap. 
12,  §§  22  and  23;  Pub.  Stat.  chap.  12,  §§ 
24  and  25 ;  Rev.  Laws,  chap.  13,  §  35 ;  Stat. 
1909,  chap.  490,  pt.  2,  §  36. 

At  the  time  these  various  liens  were  es- 
tablished and  until  the  Revised  Statutes 
went  into  effect,  the  only  way  of  enforce- 
ment was  by  a  sale  of  so  much  of  t)ie  land 
as  was  considered  sufficient  to  discharge  the 
tax  and  charges.  It  is  manifest  that  by  the 
term  "land"  as  used  in  this  connection  is 
meant  the  actual  physical  object,  and  not 
an  undivided  interest  therein.  According- 
ly it  was  held  in  Wall  v.  Wall,  124  Mass. 
.66,  that  the  collector  could  not  sell  an  un- 
divided portion  "so  as  to  constitute  the 
purchaser  a  tenant  in  common  with  tlie 
owner." 

It  is  familiar  law  that  a  conveyance, 
whether  in  fee,  in  mortgage,  or  by  lease,  by 
a  tenant  in  common  of  his  undivided  inter- 
est in  a  specific  part  of  the  land  held  in 
common,  is  invalid  as  against  his  cotenants 
without  their  consent.  See  Peabody  v. 
Minot,  24  Pick.  329,  and  Marks  v.  Sewell, 
120  Mass.  174,  and  cases  cited.  And  a  levy 
of  execution  upon  the  undivided  interest  of 
a  tenant  in  common  in  a  specific  part  of 
the  land  is  invalid.  Blossom  v.  Brightman, 
21  Pick.  283. 

The  tax  lien  must  be  commensurate  with 
the  tax;  it  covers  the  thing  for  which  the 
tax  is  assessed,  and  it  covers  nothing  else. 
In  the  case  of  land  owned  by  tenants  in 
common,  if  the  tax  for  the  whole  is  assessed 
to  the  tenants  jointly,  then  the  lien  is  en- 
tire for  the  whole  tax,  and  covers  the  whole 
land;  if  each  owner  is  assessed  only  upon 
his  undivided  interest,  then  the  lien,  if  it 
exists  at  all,  is  not  upon  the  whole  land, 
but  only  upon  that  undivided  interest,  and 
there  are  as  many  liens  as  there  are  tenants 
in  common,  each  lien  being  complete  in 
itself  and  independent  of  the  others. 

At  the  time  the  act  establishing  a  lien 
for  all  taxes  upon  real  estate  was  passed 
(Stat.  1823,  chap.  133),  the  provision  for 
the  enforcement  of  the  lien  were  inapplica- 
ble in  the  case  of  a  tax  upon  an  undivided 
interest  in  the  land.  The  law  above  stated 
as  to  the  levy  of  an  execution  upon  the 
interest  of  a  tenant  in  common  in  a  specific 
part  of  the  land  held  in  common  was  ap- 
plicable to  the  enforcement  of  a  lien  for 
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taxes.  In  neither  case  could  such  an  inter- 
est be  taken  or  sold.  Only  where  the  tax 
upon  the  whole  land  was  assessed  to  the 
tenants  jointly  could  the  lien  be  enforced. 

Taxes  are  essential  to  the  efficient  action 
of  government,  nay,  even  to  its  existence; 
and  the  provisions  enacted  for  their  col- 
lection should  be  so  construed  as  to  reach 
the  end  desired,  and  not  to  furnish  to  the 
taxpayer  any  easy  way  of  evasion  or  escape, 
to  the  end  not  only  that  taxes  may  be  as- 
sessed, but,  what  is  more  important,  that 
they  may  be  collected. 

Tenancy  in  common  is  not  unusual.  It 
is  not  to  be  presumed  that  the  lawmaking 
power,  when  it  established  this  lien  for  all 
taxes  upon  real  estate,  supposed  or  intend- 
ed that  the  lien  should  not  extend  to  land 
BO  held,  or  that  there  were  two  methods  of 
assessing  taxes  upon  the  owners  of  such 
land,  the  one  resulting  in  an  enforceable 
lien,  the  other  in  one  nonenforceable. 
Rather  is  it  to  be  presumed  that  the  only 
system  of  assessment  authorized  was  such 
as  alwaya  to  result  in  an  enforceable  lien. 
Such  an  interpretation  of  the  provisions 
for  assessment  creates  harmony  in  the 
whole  system  of  taxation  and  results  in  an 
enforceable  lien  in  all  cases;  while  any 
other  interpretation  would  create  discord 
and  would  result  in  a  nonenforceable  lien 
in  many  cases.  We  are  therefore  of  opin- 
ion that  at  the  time  oi  the  establishment  of 
the  lien  for  all  taxes  upon  real  estate  there 
was  no  authority  for  the  assessment  of 
taxes  upon  the  undivided  interest  of  a  ten- 
ant in  common. 

And  although  several  changes  have  been 
since  made  in  the  method  of  enforcing  the 
lien  (see  Rev.  Stat.  chap.  8,  §§  28,  29;  Gen. 
Stat.  chap.  12,  §  33;  Pub.  Stat  chap.  12,  § 
35;  Stat.  1900,  chap.  376,  Rev.  Laws,  chap. 
13,  §§  41,  53  et  seq.;  Stat.  1909,  chap.  490, 
part  II.  §§  42  et  seq.),  there  is  nothing  in 
them  indicating  a  change  in  the  nature  or 
scope  of  the  lien.  Nor  has  there  been  any 
change  in  the  method  of  assessment  leading 
to  any  different  result.  Rev.  Laws,  chap. 
13,  §  56,  simply  authorizes  the  assessment 
of  the  whole  tax  on  land  owned  by  tenants 
in  common  to  one  of  the  tenants,  and  when 
so  assessed,  the  lien  as  a  whole  is  enforced 
upon  the  whole  land.  It  has  no  application 
where  the  tenant  in  common  is  assessed 
only  for  his  undivided  interest.  The  law 
with  respect  to  the  question  under  discus- 
sion continues  as  before.  A  tax  to  a  tenant 
in  common  for  only  his  undivided  interest 
is  invalid.  See  in  this  connection  Howard 
V.  Proctor,  7  Gray,  129,  132;  also,  for  a 
sketch  of  the  legislation  as  to  tax  liens,  the 
opinion  of  Holmes,  J.,  in  Richardson  v. 
Boston,  148  Mass.  608,  20  N.  E.  166.  For 
decisions  based  upon  the  statutes  of  other 


CURTISS  V.  SHEFFIELD. 


407 


states,  tome  one  way  and  some  the  other, 
see  Ronkendorff  v.  Taylor,  4  Pet.  362,  7  L. 
ed.  886;  Payne  v.  Danley,  18  Ark.  441,  68 
Am.  Dec.  187;  Hubbard  v.  Winsor,  15  Mich. 
146;  Russell  ▼.  Lang,  50  La.  Ann,  36,  23  So. 
113;  State  v.  Rand,  30  Minn.  502,  40  N. 
W.  835;  Corbin  v.  Inslee,  24  Kan.  154,  and 
the  cases  cited  in  37  Cyc.  1006,  note  5. 

It  appears  in  the  present  case  that  al- 
though tlie  tax  was  expressly  assessed  to 
the  tenants  in  common,  each  his  propor- 
tionate share  thereof  and  upon  his  own  un- 
divided interest  in  the  land,  yet  the  pro- 
ceedings for  the  enforcement  of  the  lien 
went  upon  the  theory  that  the  lien  was  en- 
tire upon  the  whole  land, — as  though  the 
whole  tax  had  been  assessed  to  the  tenants 
jointly.  The  amount  of  the  tax  stated  in 
the  advertisement  and  also  in  the  deed  as  due 
and  unpaid  was  $68.11,  which  is  the  exact 
total  of  the  sums  separately  assessed,  and 
the  proceedings  were  as  if  the  lien  was  en- 
tire for  that  sum  total  upon  the  whole.  In 
a  word,  the  proceedings  were  conducted  as 
they  would  have  been  if  the  tax  had  been 
correctly  assessed. 

In  view  of  these  facts  it  is  contended  by 
the  defendants  that  the  only  inaccuracy  in 
the  whole  proceedings  from  beginning  to 
end  was  in  the  method  of  assessment,  and 
that  as  that  occurred  at  the  request  of  the 
plaintiiT  and  his  cotenants,  he  ought  not  to 
be  allowed  to  avail  himself  of  it  to  avoid 
the  payment  of  taxes  justly  due  from  him. 
It  might  be  that  this  rule  would  be  ap- 
plicable in  proceedings  by  way  of  distress, 
arrest,  or  action  at  law  against  either 
tenant  to  collect  of  him  only  the  tax  as- 
sessed to  him  (Burr  v.  Wilcox,  13  Allen, 
269),  but  neither  tenant  even  then  could  be 
held  for  the  tax  assessed  upon  his  coten- 
ants. And  in  the  same  way  the  remedy  by 
lien  is  no  broader  than  the  tax  assessed. 
The  tax  being  upon  a  part,  the  lien  cannot 
he  upon  the  whole.  In  the  present  case  it 
is  not  strictly  accurate  to  say  that  the  only 
trouble  is  with  the  assessment.  There  is 
another  trouble  arising  later,  resulting,  it 
is  true,  in  some  respects  from  the  first,  but 
«ntirely  distinct  from  it;  namely,  the 
lack  of  commensuration  between  the  un- 
divided interest  for  which  the  tax  was  as- 
sessed and  the  whole  land  upon  which  the 
collector  has  attempted  to  enforce  the  lien. 
The  principle  invoked  is  not  applicable. 

It  follows  that  the  deed  of  the  lot  in 
-question,  for  the  nonpayment  of  the  taxes 
of  1905,  is  invalid.  For  the  same  reason 
all  the  deeds  of  the  lots  named  in  the  first 
l>ill  for  nonpayment  of  taxes  of  1904  or  1905 
are  invalid. 

It  is  unnecessary  to  consider  in  detail  the 
|>lainti£rs  exceptions  to  the  master's  re- 
*port.  Some  of  them  are  immaterial.  Some 
50  LJl^.(N.S.) 


ask  for  findings  of  facts  upon  evidence  the 
whole  of  which  is  not  before  us.  As  to  the 
Test,  it  is  sufficient  to  say  that  so  far  as 
they  are  consistent  with  this  opinion  they 
are  sustained,  and  so  far  as  inconsistent 
with  it  they  are  overruled. 

The  plaintiff  is  entitled  in  the  first  case 
to  equitable  relief  upon  certain  conditions. 
He  who  seeks  equity  must  do  equity.  The 
error  occurred  at  the  special  request  of  the 
plaintiff  and  his  cotenants.  The  taxes  have 
not  been  paid.  They  have  been  properly 
reassessed,  and  so  far  as  appears  by  this 
record  are  a  lien  upon  the  land.  Under 
these  circumstances  the  decree  should  be 
that  if,  within  thirty  days  from  the  entry 
of  the  rescript,  the  plaintiff  pays  the  taxes 
for  the  years  1004  and  1905  as  reassessed  in 
1909,  with  interest  thereon  from  the  time  of 
such  reassessment,  then  the  deeds  shall  be 
declared  null  and  void;  otherwise  the  bill 
shall  be  dismissed.  Neither  party  to  have 
costs  in  any  event.     And  it  is 

So  ordered. 

In  the  second  case  there  appears  to  be  no 
trouble,  at  least,  with  the  deed  of  Benja- 
min, collector  for  the  year  1905.  The  plain- 
tiff shows  no  ground  for  relief  in  equity. 
The  decree  should  be:  Bill  dismissed  with 
costs. 

So  ordered. 
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J.  M.  COLES'S  HEIRS  et  aL,  Plffs.  in  Err., 

V. 

JOHN  D.  JAMERSON. 
(112  Va.  311,  71  S;  E.  618.) 

Tax  ^  assessment  to  decedent  ^  effect. 

1.  Charging  land  devised  to  be  sold  to 
decedent  instead  of  to  his  estate,  as  required 
by  statute,  does  not  vitiate  the  assessment 

Note.  ^  Form  of  assesHtnent  of  land  of 
decedenVa  estate. 

For  cases  of  decedent's  estates  involving 
as  their  chief  consideration  the  method  of 
assessing  lands  held  in  indivision,  see  note 
as  to  the  method  of  assessment  where  land 
is  owned  by  cotenants  in  indivision,  ap- 
pended to  Curtiss  V.  Sheffield,  ante,  402. 

Assessment  in  decedent's  name. 

It  was  held  in  New  Orleans  v.  Ferguson, 
28  La.  Ann.  240,  that  an  assessment  of  prop- 
erty belonging  to  a  decedent's  estate  in  the 
name  of  the  decedent  is  valid,  where  it  is 
conceded  that  an  assessment  in  the  name 
of  the  decedent's  estate  would  be  valid. 

The  same  court  held  in  Sewell  v.  Watson^ 


408 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


where  he  died  in  a  county  other  than  that 
where  the  land  was  located,  and  informa- 
tion of  the  death  was  not  furnished  to  the 
authorities  of  the  latter  county. 
Same  —  failure  to  list  property  of  col- 
ored persons  separately. 

2.  Nonobservance  of  a  statutory  proyi- 
sion  as  to  separate  listing  of  property  of 
white  and  colored  persons  for  taxation  as 
a  basis  for  apportionment  of  the  school  fund 
does  not  vitiate  the  assessment. 

Same  —  recital  of  deed  —  safflciency. 

3.  A  recital  in  a  tax  deed  of  sale  at  pub- 
lic auction  "after  due  advertisement,  as 
required  by  law/'  is  sufficient  without  spe- 
cifically reciting  the  fact  of  adjournment  of 
the  sale. 

Same  —  reporting  conftrmatioii  of  sale. 

4.  A  tax  deed  which  by  statute   is   re- 


quired to  set  forth  the  circnmstanoes  ap- 
pearing in  the  clerk's  office  in  relation  to 
the  sale  is  insufficient  if  it  fails  to  set  forth 
that  the  treasurer  reported  the  sale  and 
that  it  was  confirmed  oy  the  court. 

(June  8,  1911.) 

ERROR  to  the  Circuit  Court  for  Bucking- 
ham County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Reversed. 
.The  facts  are  stated  in  the  opinion. 
Messrs.  John  M.  Payne  and  Harrlaon 
A  Ix>ng  for  plaintiffs  in  error. 

Messrs.   Hubard    A   Gayle   and   A.   B» 
'  Dickinson  for  defendant  in  error. 


31  La.  Ann.  680,  that  vacant  property  be- 
longing to  an  estate  under  administration 
might  be  validly  assessed  in  the  name  of  the 
decedent,  where  he  was  a  nonresident  during 
his  life.  They  declined  to  express  an  opinion 
as  to  the  application  of  this  rule  to  cases 
of  assessments  against  a  resident,  or  even 
against  a  nonresident  owner  of  seated  prop- 
erty. 

Under  a  statute  requiring  the  assessment 
to  be  in  the  name  of  the  owner,  an^assess- 
ment  in  the  name  of  the  deceased  owner  is 
invalid.  Smith  v.  Davis,  30  Cal.  537; 
Stafford  v.  Twitchell,  33  La.  Ann.  520;  Car- 
ter V.  New  Orleans,  33  La.  Ann.  816;  Ed- 
wards V.  Fairex,  47  La.  Ann.  170,  16  So. 
736;  Walsh  v.  Harang,  48  La.  Ann.  084, 
20  So.  202 ;  Cucullu  v.  Brakenridge  Lumber 
Co.  40  La.  Ann.  1445,  22  So.  400,  on  former 
appeal,  48  La.  Ann.  677,  10  So.  688;  Kohl- 
man  v.  Glaudi,  52  La.  Ann.  700,  27  So.  116; 
Millaudon  v.  Gallagher,  104  La.  713,  20  So. 
307;  Boagni  v.  Pacific  Improv.  Co.  Ill  La. 
1063,  36  So.  120;  Territoi^  ex  rel.  Castillo 
V.  Perea,  10  N.  M.  362,  62  Pac.  1004;  Adams 
V.  Monroe  County,  154  N.  Y.  610,  40  N.  B. 
141,  affirming  18  App.  Div.  415,  46  N.  Y. 
Supp.  48^ 

Although  not  operating  to  render  the 
assessments  valid  in  the  Louisiana  cases 
^ust  cited,  a  statute  providing  that  a  tax 
deed  should  conclusively  establish  the  valid- 
ity of  the  assessment  was  relied  upon  by 
the  court  in  Clifford  v.  Michiner,  40  La. 
Ann.  1511,  22  So.  811,  in  which  the  assess- 
ment of  property  in  a  decedent's  name  was 
held  valid,  the  court  distinguishing  it  from 
former  cases  on  the  ground  that  the  assess- 
ment was  made  in  the  year  of  the  de- 
cedent's death  and  was  in  fieri  when  he  died. 

The  assessment  of  property  belonging  to 
a  decedent  at  his  death  in  his  name  was  held 
void  where  it  was  made  prior  to  the  passing 
of  a  statute  providing  that  a  mistake  in  the 
name  of  the  owner  should  not  make  an 
assesfiment  void.  Pearson  v.  Creed,  60  Cal. 
638,  11  Pac.  56. 

A  statute  requirinir  real  property  to  be 
assessed  in  the  nam<i  of  the  owner  inval- 
idates the  assessment  of  land  as  the  prop- 
erty of  a  deceased  person,  where  the  title 
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which  she  held  therein  became  the  property 
of  her  husband  at  her  death,  in  conse- 
quence of  an  agreement  that  should  either 
die  without  issue  of  their  marriage,  the 
survivor  would  own  the  property.  Kearna 
▼.  Collins,  40  La.  Ann.  453,  4  So.  408. 

Under  statutes  requiring  that  real  prop- 
erty be  assessed  in  the  name  of  the  owner, 
except  that  "all  undivided  real  proper^ 
of  a  deceased  person  may  be  assessed  in  the 
name  of  such  deceased  person  until  the 
same  is  divided  according  to  law,  or  haa 
passed  into  the  possession  of  some  other 
person,"  the  assessment  of  land  in  a  de- 
cedent's name  after  it  has  been  the  property 
of  her  heir  for  years  is  void.  Kann  v.  King, 
25  App.  D.  C.  182,  reversed  in  204  U.  S.  43,. 
51  L.  ed.  360,  27  Sup.  Ct.  Rep.  213,  on  a 
theory  not  involving  the  point  under  dis- 
cussion. 

Where  heirs  did  not  take  the  necessary- 
steps  to  cause  the  land  to  be  assessed  ii» 
their  own  names,  an  assessment  made  in 
the  name  of  the  nonresident  ancestor  was 
valid  under  statutes  requiring  nonresident 
owners  to  enter  their  lands  with  a  public 
officer  for  the  purposes  of  taxation,  and  pro- 
viding that  a  tax  sale  of  land  should  not  be 
invalid  on  account  of  such  land  having  been 
charged  in  any  other  name  than  that  of  the 
right  owner.  Husbands  v.  Polivick,  12^ 
Ky.  652,  06  S.  W.  825. 

And  under  an  act  requiring  all  nonresid- 
ent landowners  to  enter  their  lands  with 
a  public  officer  for  the  purposes  of  taxa- 
tion, and  containing  provisions  makin|^ 
such  entry  the  only  guide  to  the  ownership- 
of  the  land,  the  assessment  of  land  in  the 
name  of  a  deceased  nonresident  is  valid, 
where  the  heirs  have  failed  to  have  the  entry- 
made  in  their  own  names^  Oldhams  ▼• 
Jones,  5  B.  Mon.  458. 

Under  a  statute  providing  that  any 
assessment  made  in  the  name  of  a  partjr 
deceased  shall  be  good  and  valid  ti^rougfa« 
out  the  state,  unless  notification  in  writin|^ 
of  the  death,  and  whether  or  not  the  suc- 
cession has  been  opened,  and  when  and 
where,  shall  have  been  made  in  due  seasoi* 
to  the  assessor  by  the  heirs  or  parties  in- 
terested, and  that  "in  all  cases,  property- 
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Whittle,  J^  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment,  brought  by 
the  plaintiffs  in  error  against  the  defendant 
in  error,  John  D.  Jamerson,  to  recov^  342 
acres  of  land  in  Buckingham  county, 
foimerly  the  property  of  J.  M.  Coles,  de- 
ceased, who  was  the  ancestor  of  the  plain- 
tiffs (except  T.  H.  Dickinson),  and  was 
bought  by  the  defendant's  assignor  at  a  sale 
for  delinquent  taxes,  and  is  held  by  the  as- 
signee under  a  tax  deed  from  the  clerk, 
bearing  date  of  February  10,  1896.  There 
was  a  verdict  and  judgment  for  the  defend- 
ant, to  which  judgment  this  writ  of  error 
was  awarded. 

The  specific  grounds  of  attack  upon  the 
title  of  the  defendant  are  as  follows:     (1) 


Because  the  land  was  assessed  for  taxation 
in  the  name  of  J.  M.  Coles  for  several 
years  after  his  death  and  when  returned  de- 
linquent, when  it  should  have  been  charged 
to  his  estate;  (2)  because  the  land  was 
registered  on  the  land  book  in  the  white 
list,  when  it  should  have  been  registered  in 
the  colored  list,  Coles  being  a  negro;  (3) 
because  the  tax  deed  does  not  recite  the  ad- 
journment of  the  sale;  and  (4)  because  the 
deed  also  fails  to  show  that  there  was  a 
report  by  the  county  treasurer  of  the  sale, 
and  the  confirmation  of  such  report  and  sale 
by  the  court.  We  shall  consider  these  sev- 
eral contentions  in  the  order  stated. 

(1)  It  is  true  §  474  of  the  Code  provides 
that  when  the  owner  of  land  dies,  having, 
as  in  this  instance,  devised  the  same  to  be 


assessed  in  the  name  of  the  owner,  as  ap- 
pears on  the  record  of  the  mortgage  or  con- 
veyance oHice  at  tlie  date  of  listing,  shall 
be  deemed  properly  assessed,"  an  assess- 
ment of  property  belonging  to  a  decedent's 
estate  in  the  name  of  the  deceased  owner 
is  good,  where  his  name  still  appears  as 
owner  on  the  conveyance  record,  and  no 
notice  of  his  death  has  been  '  given  the 
assessors.  Geddes  v.  Cunningham,  104  La. 
.306,  29  So.  138;  Williams  v.  Chaplain, 
112  La.  1075,  36  So.  859. 

And,  although  a  statute  provides  that  the 
estate  of  a  deceased  person  may  be  assessed 
to  the  heirs  or  devisees  without  designating 
any  of  them  by  name  until  notice  of  divi- 
sion, the  assessment  of  lands  belonging  to 
a  decedent's  estate  in  the  name  of  the  de- 
cedent as  nonresident  is  void.  Morrill  v. 
Lovett,  95  Me.  165,  66  L.R.A.  634,  49  Atl. 
666. 

In  statutes  providing  that  ''for  the  pur- 
pose of  assessing  and  collecting  taxes,  the 
persons  appearing  of  record  as  owners  of 
real  estate  shall  be  held  to  be  the  true  own- 
ers thereof,"  and  that  "taxes  on  real  estate 
shall  be  assessed  to  the  person  who  is 
either  the  owner  or  in  possession  thereof 
on  the  first  day  of  May,"  the  word  "person" 
refers  only  to  a  living  person,  so  that  an  as- 
sessment to  a  deceased  person  is  void,  even 
in  case  no  notice  has  been  given  of  his 
death,  especially  where  other  statutes  pro- 
vide for  the  contingency  of  the  assessors' 
failing  to  receive  information  of  the  death 
of  an  owner  of  real  estate.  Sawyer  v. 
Mackie,  149  Mass.  269,  21  N.  E.  307. 

Where  the  requirements  of  a  statute  pro- 
viding for  the  registration  of  the  owner*ii 
death  are  complied  with,  the  assessment  of 
property  in  the  name  of  a  person  long 
since  dead,  whose  succession  has  been  opened, 
is  void.  Montgomery  v.  Marydale  Land  & 
Lumber  Co.  46  La.  Ann.  403,  15  So.  63. 

But  under  a  statute  providing  that  no 
assessment  of  real  property  shall  be  con- 
sidered illegal  by  reason  of  not  being  assessed 
in  the  name  of  the  owner,  an  assessment  of 
real  property  in  the  name  of  the  deceased 
owner  is  not  invalid.  Grant  v.  Bartholo- 
mew. r»7  Neb.  673,  78  N.  W.  314. 
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Assessment  to  decedent's  estate. 

Upon  the  death  of  the  owner  of  land,  the 
title  vests  in  the  heirs,  and  an  assessment  of 
it  in  the  name  of  the  decedent's  estate  is 
invalid.  Jackson  v.  King,  82  Ala.  432,  3 
So.  232;  Scott  v.  Brown,  106  Ala.  604,  17 
So.  731. 

Under  statutes  providing  for  the  assess- 
ment of  lands  in  the  owner's  name,  an  as- 
sessment to  the  estate  of  a  decedent  is  void. 
L'Engle  v.  Wilson,  21  Fla.  461;  Miller  v. 
Brooks,  120  Ga.  232,  47  S.  E.  646;  Territory 
ex  rel.  Castillo  v.  Perea,  10  N.  M.  362,  62 
Pac.  1094;  Stewart  v.  Bernalillo  County, 
11  N.  M.  517,  70  Pac.  574;  Trowbridge  ▼. 
Horan,  78  N.  Y.  439;  McKie  v.  Brown, 
109  N.  Y.  71,  92  N.  E.  131;  Adams  v. 
Monroe  County,  154  N.  Y.  619,  49  N.  E. 
144,  affirming  18  App.  Div.  415,  46  N.  Y. 
Supp.  48;  People  ex  rel.  Garden  City  Co. 
V.  Valentine,  5  App.  Div.  620,  38  N.  Y. 
Supp.  1087 ;  Re  Chadwick,  59  App.  Div.  334, 
69  N.  Y.  Supp.  853;  McCue  v.  Monroe 
County,  162  N.  Y.  235,  56  N.  E.  627;  Crom- 
well V.  MacLean,  123  N.  Y.  474,  25  N.  E. 
932. 

Likewise,  under  statutes  contemplating 
the  assessment  of  taxes  to  the  owner  by 
name,  an  assessment  of  lands  belonging  to 
heirs  of  a  decedent  in  the  name  of  the  lat- 
ter's  estate  is  invalid.  Morrison  v.  Mc- 
Lauchlin,  88  N.  C.  251. 

But,  where  land  was  assessed  to  a  de- 
cedent's estate  in  accordance  with  statute 
when  it  was  dropped  from  the  land  books, 
it  is  properly  reinstated  in  the  name  of  the 
estate,  instead  of  the  owner's  name,  not- 
withstanding a  statute  requiring  land  to 
be  assessed  in  the  name  of  the  owner. 
Douglas  Co.  V.  Com.  97  Va.  397,  34  S.  E. 
52. 

Under  statutes  providing  that  real  prop- 
erty shall  be  assessed  to  the  owner,  and  that 
real  property  not  in  the  control  oif  an  exec- 
utor may  be  assessed  to  the  devisees  joint- 
ly, without  naming  them,  until  they  shall 
have  given  notice  of  their  respective*  names 
and  of  the  division  of  the  estate,  an  assess- 
ment of  lands  in  the  name  of  the  estate  of 
the  decedent  is  invalid,   where   the  estate 
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flold,  ''it  shall  continue  charged  to  the  de- 
cedent's estate  until  a  transfer  thereof." 
Coles  was  not  a  resident  of  Buckingham 
county,  and  his  will  was  probated  in 
Prince  Edward  county,  so  that  the  records 
of  the  former  county  did  not  supply  the 
information  contemplated  by  §§  450  and 
460,  nor  was  such  information  furnished  by 
the  parties  in  interest,  as  provided  by  §  463. 
It  would  be  an  unreasonable  construction  of 
§  474  to  hold  that  a  failure,  after  Coles's 
death,  to  charge  the  land  to  his  estate, 
would  invalidate  the  assessment. 

Section  473  declares  that  land  correctly 
charged  to  one  person  shall  not  be  after- 
wards charged  to  another  person  without 
evidence  of  record  that  such  charge  is 
proper. 

In  construing  §  13,  chap.  183,  2  Rev.  Code 
1810,  which  is  similar  to  §  474,  supra,  in 
Usher  v.  Pride,  15  Gratt.  190,  Allen,  P.,  at 
p.  200,  observes:  "I  think,  however,  the 
entry  in  the  name  of  the  patentees  [who  had 
died]   concludes  the  heirs    and    purchasers 


claiming  under  them,  and  they  were  for- 
feited for  the  delinquency  in  failing  to  pay 
the  taxes  charged  thereon." 

So,  in  Stevenson  v.  Henkle,  100  Va.  591, 
42  S.  E.  672,  a  mistake  in  the  name  of  the 
owner,  if  not  calculated  to  mislead,  is  im- 
material. 

Again,  §  661  provides  that  "the  right  or 
title  to  such  estate  shall  stand  vested  in  the 
grantee  in  such  deed  as  it  was  vested  in 
the  party  assessed  with  the  taxes  or  levies 
on  account  whereof  the  sale  was  made  at 
the  commencement  of  the  year  for  which 
said  taxes  or  levies  were  assessed;  or  in  any 
person  claiming  under  such  party.    .     .    ." 

(2)  The  requirement  of  §  464,  with  re- 
spect to  separate  lists  for  white  and  colored 
taxpayers,  was  intended  as  a  basis  for  the 
apportionment  of  the  school  tax  fund  be- 
tween the  white  and  colored  races  in  pro- 
portion to  the  amount  of  taxes  contributed 
by  them  respectively.  It  was  purely  a 
statistical  measure  (which  was  never  car- 
ried into  effect),    and    its    nonobservance 


has  been  administered  upon  and  the  pro- 
bate records  disclose  the  names  of  the  devi- 
sees. Fowler  v.  Campbell,  100  Mich.  398, 
69  N.  W.  185. 

So,  under  a  statute  providing  that  "the 
undivided  real  estate  oi  a  deceased  person 
may  be  assessed  to  his  heirs  or  devisees  un- 
til they  give  notice  to  the  assessors  of  the 
division  of  the  estate,"  there  is  no  author- 
ity for  the  assessment  of  taxes  in  the  name 
of  the  estate  of  the  decedent,  and  such  an 
assessment  is  invalid.  Fairfield  v.  Wood- 
man, 76  Me.  549. 

And  a  statute  providing  that,  "in  the 
case  of  estates  administered,  the  property 
shall  be  listed  and  assessed  as  the  property 
of  the  estate  of  the  person  deceased,"  con- 
stitutes an  exception  to  a  general  statute 
providing  "that  all  lands  shall  be  listed 
and  assessed  as  the  property  of  the  person" 
owning  them;  and  the  assessment  of  taxes 
on  the  land  belonging  to  a  decedent's  estate 
in  the  name  of  the  estate  is  proper.  Pol- 
litzer  V.  Beinkempen,  76  S.  C.  517,  57  S. 
E.  476. 

Koth  T.  Pallachucola  Club,  79  S.  C.  514, 
61  S.  E.  77,  infra,  limits  the  preceding 
case  to  administered  estates,  and  holds 
that  it  does  not  control  a  case  where  there 
has  been  no  administration  on  the  estate. 

Under  statutes  providing  that  an  assess- 
ment would  not  be  rendered  invalid  on  ac- 
count of  an  omission  or  error  in  stating  the 
owner's  name,  an  assessment  of  lands  in 
the  name  of  a  decedent's  estate  is  not  in- 
valid. Haight  V.  New  York,  32  Hun,  153; 
Sanders  v.  Carley,  83  App.  Div.  193,  83  N. 
Y.  Supp.  106,  affirmed  without  opinion  in 
178  N.  Y.  622,  70  N.  E.  1108. 

In  Louisiana  it  has  been  held  that  an 
assessment  of  land  in  the  name  of  an  estate 
is  valid  where  the  heirs  have  not  obtained 
possession.  Carter  ▼.  New  Orleans,  33  La. 
Ann.  816;  Surget  ▼.  Newman,  43  La.  Ann. 
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873,  9  So.  561;  Gonzales  v.  Saux,  119  La. 
657,  44  Sa.  332. 

The  assessment  of  lands  formerly  belong- 
ing to  the  estate  of  a  decedent  in  the  name 
of  the  decedent's  estate  is  not  strictly  cor- 
rect, since  the  provisions  of  the  tax  law 
cannot  be  carried  out  under  that  form  of 
assessment;  still,  under  a  statute  provid- 
ing that  no  return  of  taxes  shall  be  set 
aside,  on  certiorari  or  otherwise,  for  any 
lack  of  form  which  does  not  impair  the 
substantial  rights  of  the  plaintiff  in  the 
mf  that  no  return  of  taxes  sliall  b#^  set 
aside  on  certiorari  where  the  substantial 
rights  of  the  owners  have  not  been  impaired. 
State,  Coles,  Prosecutor,  v.  Piatt,  24  N.  J. 
L.  108. 

And  it  was  held,  in  Moale  v.  Baltimore, 
61  Md.  224,  that,  although  an  ordinance 
required  a  tax  to  be  assessed  to  the  prop- 
erty owner,  an  assessment  to  "the  estate 
of  Randall  H.  Moale"  was  valid  in  a  court 
of  equity,  it  being  too  refined  a  point  to 
hold  that  the  city  should  lose  the  tax  by 
reason  of  an  imperfection  of  designation 
when  it  was  clear  what  persons  were  meant. 

Assessments  to  decedent's  heirs  generally. 

In  Re  Reid,  62  App.  Div.  243,  65  N.  Y. 
Supp.  373,  it  is  held  that  an  assessment  to 
"Reid,  Aaron  B.,  Heirs  of,"  was  illegal. 

Where  the  owner  of  land  which  formed 
the  estate  of  a  decedent  is  a  nonresident,  an 
assessment  to  the  "heirs  of"  the  decedent 
is  invalid.  Re  Eckerson,  25  Misc.  646, 
56  N.  Y.  Supp.  373,  affirmed  without  opinion 
in  41  App.  Div.  631,  59  N.  Y.  Supp.  1116. 

The  true  meaning  of  a  statute  requiring 
lands  to  be  assessed  in  the  name  of  th^ 
owners  is  that  there  shall  be  such  a  namin^ 
of  owners  as  will  give  them  notice  that  the 
land  to  be  sold  for  delinquent  taxes  is 
theirs;  and  an  assessment  of  property  be- 
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eould  not  affect  the  validity  of  the  asseas- 
ment. 

(3)  The  third  assignment  calls  in  ques- 
tion the  validity  of  the  tax  deed  because  it 
does  not  recite  tlie  fact  of  the  adjournment 
of  the  sale.  The  deed  does  state  that  the 
fiale  was  made  by  the  county  treasurer  at 
public  auction  at  the  front  of  the  court- 
bouse  on  February  10,  1806,  "after  due 
advertisement,  as  required  by  law,"  and 
that,  we  think,  was  a  sufficient  recital  with 
respect  to  the  fact  of  the  sale.  Flannigan 
▼.  Grimmet,  10  Gratt.  421. 

(4)  The  last  assignment  involves  the 
failure  of  the  deed  to  recite  that  the  county 
treasurer  made  a  report  of  the  sale,  or  that 
the  sale  was  confirmed  by  the  court,  or  that 
it  was  recorded  as  required  by  §§  642,  645, 
662. 

It  is  provided  by  §  655  that  the  tax  deed 
shall  set  forth  all  the  circumstances  ap- 
pearing in  the  clerk's  office  in  relation  to 
the  sale." 

In  2  Minor  on  Real  Property,  §  1383,  the 
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"circumstances"  required  to  be  recorded  in 
the  clerk's  office  are  summarized  as  fol- 
lows: 

"1.  The  listing  and  valuation  of  the  land 
by  the  assessors  and  commissioners  of  the 
revenue,  as  contained  in  their  returns  to 
the  court  or  the  clerk. 

"2.  The  levy  of  the  tax  by  the  commis- 
sioner of  the  revenue. 

"3.  The  list  of  delinquent  taxes,  returned 
by  the ,  county  or  city  treasurer,  recorded 
in  the  clerk's  office  in  the  'delinquent  tax 
book.' 

"4.  The  treasurer's  report  of  sales,  re- 
corded in  the  clerk's  office  in  the  'delinquent 
land  book.' 

"5.  The  notice  or  advertisement  of  the 
sale,  which  appears  by  way  of  recital  in 
the  treasurer's  report  of  sales. 

"6.  The  order  of  court  confirming  the 
sale. 

"7.  The  surveyor's  report,  with  plat  and 
certificate  showing  the  metes  and  bounds  of 
the  tract  sold,  the  names  of  adjoining  own- 


longing  to  the  estate  of  a  decedent  in  the 
name  of  ''heirs  Ann  May  Mason"  is  suffi- 
cient for  that  purpose,  especially  where  one 
of  the  heirs  returned  the  land  for  taxation 
in  behalf  of  all.  Koth  v.  Pallachucola  Club, 
70  S.  C.  614,  61  S.  E.  77. 

The  assessment  of  property  held  in  in- 
division  by  heirs  of  a  decedent  to  the  "Hat- 
cher heirs"  was  valid,  where  it  was  not 
shown  that  there  were  any  other  Hatcher 
heirs  in  the  county,  or  that  any  other 
property  was  so  listed.  Hatcher  v.  Hawes, 
138  Ky.  464,  128  S.  W.  335. 

An  assessment  of  land  to  "Noah  Noble's 
heirs"  is  valid  even  after  the  land  has  been 
partitioned  among  the  heirs  and  some  of 
It  has  been  sold  to  third  persons,  where  a 
statute  prcscribeff  that  the  "sale  of  land 
for  taxes  shall  not  be  invalid  on  account 
of  such  lands  having  been  listed  or  charged 
on  the  duplicate  in  any  other  name  than 
that  of  the  rightful  owner."  Noble  v.  In- 
dianapolis, 16  Ind.  506. 

The  court,  in  Eads  v.  Retherford,  114 
Ind.  273,  5  Am.  St.  Rep.  611,  16  N.  £.  587, 
cites  the  preceding  case  as  authority  for 
its  decision  that  an  assessment  of  an  un- 
partitioned  estate  in  the  name  of  the  de- 
cedent's "heirs"  is  valid. 

Notwithstanding  a  statute  providing 
that  "the  undivided  real  estate  of  any  de- 
ceased person  may  be  assessed  to  his  heirs 
or  devisees  without  designating  them  by 
name,"  the  assessment  to  "the  heirs"  of  a 
decedent  of  land  devised  by  will  is  im- 
proper.   Elliot  V.  Spinney,  69  Me.  31. 

And  it  was  held  in  the  case  of  a  similar 
statute,  in  Tobin  v.  Gillespie,  152  Mass. 
219,  25  N.  E.  88,  that  where  it  appears  of 
record  that  a  decedent's  property  has  vested 
in  a  devisee  who  is  not  an  heir,  an  assess- 
ment to  the  decedent's  "heirs"  is  invalid. 

So,  an  assessment  in  the  name  of  "Ben- 
jamin Cunningham's  heirs"  is  not  valid  as 
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to  lands  disposed  of  by  will  and  subse- 
quently partitioned  by  the  devisees,  not- 
withstanding a  statute  providing  for  the 
taxation  of  real  property  belonging  to  a 
decedent's  estate  in  tlie  name  of  the  de- 
cedent or  his  heirs  generally.  Cunning- 
ham V.  White,  2  Pa.  Dist.  R.  531. 

Assessment  to  decedent's  widow. 

In  the  absence  of  any  authorizing  statute, 
the  assessment  of  land  of  a  decedent  to  his 
widow  is  invalid,  where  no  dower  has  been 
assigned  to  her,  and  she  has  not  been  ap- 
pointed guardian  of  the  children.  Kcrslake 
V.  Cummings,  180  Mass.  65,  61  N.  E.  760. 

Where  the  land  of  a  decedent  has  not 
been  partitioned  among  his  heirs,  an  as- 
sessment of  it  to  the  "Widow  Gamble,"  who 
is  one  of  the  heirs,  is  not  binding  against 
the  estate.  Flanagan  ▼.  Elliott,  12  Can. 
S.  C.  435. 

And  in  the  similar  case  of  Pavne  v. 
Arthur,  16  Ky.  L.  Rep.  784,  29  S.  W.  860, 
where  lands  of  a  decedent,  descending  to  his 
widow  and  children,  were  listed  in  the  namt* 
of  the  widow,  the  assessment  was  valid 
only  to  the  extent  of  the  widow's  interest 
therein. 

Assessment  to  decedent's  executor  or 
administrator. 

The  syllabus  in  the  unreported  case  of 
Clark  V.  Cummings,  1  Ky.  L.  Rep.  419, 
holds  that  "an  administrator  cannot  have 
land  assessed  or  listed  in  his  name,  nor 
can  such  land  be  forfeited  as  against  him." 

But,  where  the  executors  of  a  decedent 
were  assessed  as  owners  of  unoccupied  lands 
belonging  to  his  estate,  and  were  described 
in  the  roll  as  executors,  the  assessment 
was  valid.  Dennison  v.  Henry,  17  U.  G. 
Q.  B.  276.  E.  L.  D. 
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era,  and  giving  such  further  description  of 
the  land  as  will  serve  to  identify  it  and 
enable  the  clerk  to  describe  it  properly  in 
the  tax  deed." 

Minor,  Tax  Titles,  118,  119;  Delaney  v. 
Goddin,  12  Gratt.  266;  Boon  v.  Simmons,  88 
Va.  259,  113  S.  E.  439. 

We  are  of  opinion  that  the  treasurer's  re- 
port of  sale  and  the  order  of  the  court  con- 
firm ing  the  sale  constitute  "circumstances 
appearing  in  the  clerk's  office  in  relation  to 
the  sale,"  the  recital  of  which  is  essential 
to  the  validity  of  the  tax  deed  under  §  655. 

The  only  assignment  of  cross  error  on  be- 
half of  the  defendant  in  error  which  we 
deem  it  necessary  to  notice  involves  the 
ruling  of  the  circmt  court  in  regard  to  the 
right  of  T.  H.  Dickinson,  sheriff  of  Prince 
Edward  county,  and  as  such  administrator 
of  J.  M.  Coles,  deceased,  to  maintain  this 
action. 

The  supposed  devolution  of  title  to  the 
land  in  controversy  on  Dickinson  is  found- 
ed upon  the  hypothesis  that,  as  adminis- 
trator with  the  will  annexed  of  Coles,  he 
succeeded  to  the  title  vested  in  the  exec- 
utrix Hannah  Coles,  by  the  will  of  her 
late  husband  under  §  2663  of  the  Code. 

In  Elys  V.  Wynne,  22  Gratt.  224,  230,  it 
was  held  that  the  statute  does  not  operate 
as  a  conveyance  of  the  estate,  or  any  inter- 
est therein,  to  the  executor,  but  merely 
gives  him  power  to  make  any  sale  of  real 
estate  which  the  will  directs  to  be  sold, 
without  empowering  any  particular  person 
to  make  the  sale;  and  that  the  title  vested 
in  the  heirs,  who  were  the  proper  parties 
to  maintain  ejectment  for  the  land. 

In  this  case,  the  provision  of  the  will  is 
that  after  six  months  from  the  death  of  the 
testator  the  land  shall  be  sold  by  his  ex- 
ecutrix. The  will  does  not  devise  the  land 
to  the  executrix  to  be  sold,  but  invests  her 
merely  with  a  qualified  power  of  sale. 

In  Croswell  on  Executors  &  Adminis- 
trators, §  330,  the  author  says:  "The  ques- 
tion often  arises  whether,  under  the  words 
of  the  will,  the  executor  holds  the  land  in 
trust  to  sell,  or  whether  he  has  merely  a 
power  to  sell  the  land.  The  importance  of 
this  distinction  is  obvious,  since  in  the  one 
case  the  title  to  the  land  vests  in  the  ex- 
ecutor, while  in  the  other  it  vests  in  the 
heirs,  subject  to  be  devested  by  the  exe- 
cution of  the  power  of  the  executor.  It  is 
said  to  be  now  settled  that  if  the  land  is 
devised  to  the  executor  to  sell,  or  devised 
subject  to  the  debts  of  the  testator,  this 
passes  the  interest  in  the  land  to  the  ex- 
ecutor; but  a  direction  that  the  executors 
shall  sell  the  land  gives  them  only  a  power 
of  sale,  and  no  interest  in  tiie  land."  See 
also  18  Cyc.  302,  303. 
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11  Am.  t  Eng.  Enc.  Law,  2d  ed.  1035,. 
lays  down  the  same  rule  as  in  accordance 
with  the  weight  of  authority. 

In  the  instant  case,  however,  T.  H. 
Dickinson  did  not  succeed  even  to  the 
powers  of  the  executrix  with  respect  to  the 
real  estate  under  Coles's  will,  by  virtue  of 
§  2663.  It  affirmatively  appears  from  the 
record  that  he  was  not  appointed  adminis* 
trator  with  the  will  annexed,  but  adminis- 
trator only.  The  validity  of  such  appoint- 
ment for  any  purpose,  where  there  is  a  will^ 
may  well  be  questioned.  In  Ewing  v. 
Sneed,  5  J.  J.  Marsh.  459,  it  was  iield  to  be 
void. 

Upon  this  branch  of  the  case,  we  are  of 
opinion  that  the  legal  title  to  the  land  de- 
volved upon  the  heirs  at  law  of  J.  M.  Coles,, 
deceased,  subject  to  the  devested  only  by 
a  lawful  execution  of  the  power  of  sale. 
The  circuit  court  ought,  therefore,  to  have 
ordered  the  action  to  abate  as  to  T.  H. 
Dickinson,  and  to  proceed  in  the  name  of 
the  other  plaintiffs,  heirs  at  law  of  J.  M. 
Coles,  deceased,  as  if  such  misjoinder  had 
not  been  made,  in  accordance  with  §  3258a 
of  the  Code. 

The  judgment  of  the  Circuit  Court,  for 
the  reasons  stated,  must  be  reversed  and  the 
verdict  of  the  jury  set  aside,  and  the  case 
remanded  for  a  new  trial  to  be  had  in  ac- 
cordance with  this  opinion. 
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RE  HARRY  LANGELL. 
HARRY  LANGELL,  Petitioner, 

V. 

CHARLES    B.    COLLINGWOOD,    Inghank 

Circuit  Judge. 

(—  Mich.  — ,  144  N.  W.  841.) 

Equity  —  Jarisdiction  to  prohibit  picket* 

Inp. 

1.  Equity  may  prohibit  the  picketing  of 
premises  of  an  employer  against  whom  a 
strike  has  been  declared. 

yote.  —  Picketing. 

The   early  cases   on   the   subject   of  the- 
present  note  are  presented  in  the  note  to< 
Jensen  v.  Cooks'  A,  Waiters'  Union,  4  L.R.A. 
(N.S.)  302. 

As  shown  in  the  note  in  4  L.RJk.(N.S.) 
302,  and  the  cases  here  presented,  the  deci- 
sions are  not  harmonious  upon  the  question* 
as  to  the  legality  of  picketing  per  se,  and* 
whether  picketing  as  such  should  be  en- 
joined irrespective  of  the  question  of  actual 
violence  or  conduct  attending  the  picketing 
calculated  to  intimidate.  It  may  be  said, 
however,  that  the  majority  of  the  cases 
cited  in  the  present,  as  well  as  in  the  earlier,. 


Re  LANGELL. 
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Contempt  —  Tiolation  of  injunction  — 

silent  ^cketin^. 

2.  One  who  goes  to  the  premises  of  an 
employer  against  whom  a  strike  has  heen 
declared,  and  in  whose  favor  an  injunction 
against  picketing  has  been  issued,  for  the 
purpose  of  doing  picket  duty  under  tlie  im- 
pression that  the  court  had  no  jurisdiction 
to  enjoin  such  act,  is  guilty  of  contempt. 

<Kuhny  OstriAder,  and  Bird,  JJ.,  dissent.) 

(January  5,  1914.) 

CERTIORARI  to  review  an  order  of  the 
Circuit  Court  for  Ingham  County  ad- 
judging   petitioner    guilty    of  contempt  of 


court  in  violating  an  injunction  against 
picketing.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  P.  Black  and  S.  B.  Roe,  for 
petitioner  i 

Whenever  it  is  made  to  appear  from  un- 
disputed facts  that  an  inferior  court  has 
acted  tyrannically  or  without  jurisdiction, 
and  has  deprived  a  citizen  of  his  liberty,  it 
is  within  the  authority  of  this  court  to 
correct  such  wrong  upon  certiorari. 

Re  Wood,  82  Mich.  75,  45  N.  W.  1113. 

If  the  presence  of  Langell  in  the  public 
street  unaccompanied  with  any  words  or 
acts    constituted    "picketing,"     then     such 


note,  recognize,  or  at  least  do  not  deny, 
that  picketing  mav  be  lawful  in  some  cir- 
<rumstanccs;  in  oilier'  words,  hold  or  con- 
cede that  picketing  is  not  unlawful  per  se, 
and  should  not  as  such  be  enjoined;  al- 
though there  is  discernible  a  growing  tend- 
ency to  accept  the  contrary  view  adopted 
in  Re  Lanoell,  upon  the  ground  that,  as 
a  practical  matter,  there  can  be  no  such 
thing  as  peaceable  picketing,  especially 
where  there  are  a  considerable  number  of 
picketers. 

Thus,  in  Pierce  v.  Stablemen's  Union,  150 
€al.  70,  103  Pac.  324,  it  was  held  that 
equity  will  enjoin  striking  employees  who 
have  established  a  boycott  against  their 
former  employer,  from  maintaining  a  picket 
patrol  about  his  place  of  business,  upon 
the  ground  that  a  picket  necessarily  tends 
to  deter  other  men  from  seeking  employ- 
ment in  the  places  vacated  by  the  strikers, 
and  to  drive  away  other  employees,  cus- 
tomers, and  patrons  from  the  located  place 
by.  physical  intimidation  and  fear.  The 
•court  said:  "The  public's  rights  are  in- 
vaded the  moment  the  means  employed  are 
such  as  are  calculated  to,  and  naturally 
do,  incite  to  crowds,  riots,  and  disturbances 
of  the  peace.  ...  A  picket,  in  its  very 
nature,  tends  to  accomplish,  and  is  de- 
-signed  to  accomplish,  these  very  things.  It 
tends  and  is  designed,  by  physical  intimi- 
dation, to  deter  other  men  from  seeking 
•employment  in  the  places  vacated  by  the 
atrikers.  It  tends  and  is  designed  to  drive 
business  away  from  the  boycotted  place,  not 
by  the  legitimate  methods  of  persuasion,  but 
by  the  illegitimate  means  of  physical  in- 
timidation and  fear.  Crowds  naturally  col- 
lect; disturbances  of  the  peace  are  always 
imminent  and  of  frequent  occurrence.  Many 
peaceful  citizens,  men  and  women,  are  al- 
ways deterred  by  physical  trepidation  from 
entering  places  of  business  so  under  a  boy- 
cott patrol.  It  is  idle  to  split  hairs  upon 
so  plain  a  proposition,  and  to  say  that  the 
picket  may  consist  of  nothing  more  than  a 
single  individual  peacefully  endeavoring  by 
persuasion  to  prevent  customers  from  en- 
tering the  boycotted  place.  The  plain  facts 
are  always  at  variance  with  such  refine- 
ments of  reason.  Says  Chief  Justice  Shaw 
in  Com.  v.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346:  'The  law  is  not  to  be  hoodwinked  by 
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colorable  pretenses;  it  looks  at  truth  and 
reality  through  whatever  disguise  it  may 
assume.'  If  it  be  said  that  neither  threats 
nor  intimidations  are  used,  no  man  can 
fail  to  see  that  there  may  be  threats,  and 
there  may  be  intimidations,  and  there  may 
be  molesting,  and  there  may  be  obstructing, 
without  there  being  any  express  words  used 
by  which  a  man  should  show  violent  threats 
toward  another,  or  any  express  intimida- 
tion. We  think  it  plain  that  the  very  end 
to  be  attained  by  picketing,  however  art- 
ful may  be  the  means  to  accomplish  that 
end,  is  the  injuxr  of  the  boycotted  business 
through  physical  molestation  and  physical 
fear,  caused  to  the  employer,  to  those  whom 
he  may  have  employed,  or  who  may  seek 
employment  from  him,  and  to  the  general 
public." 

In  Barnes  v.  Chicago  Typographical 
Union,  232  111.  424,  14  L.R.A.(N.S.)  1018, 
83  N.  E.  940,  13  Ann.  Cas.  54,  it  was  held 
that  the  injunction  granted  in  that  case  was 
not  too  broad  because  it  enjoined  peaceful 
picketing  and  the  congregating  about  or 
near  their  former  employers'  place  of  busi- 
ness for  the  purpose  of  inducing  or  solicit- 
ing employees  to  leave  their  work,  upon  tlie 
ground  that  that  in  itself  is  an  act  of  in- 
timidation and  an  unwarranted  interfer- 
ence with  the  rights  of  the  employer.  The 
court  said:  "The  very  fact  of  establishing 
a  picket  line  is  evidence  of  an  intention 
to  annoy,  embarrass,  and  intimidate,  wheth- 
er physical  violence  is  resorted  to  or  not. 
There  have  been  a  few  cases  where  it  was 
held  that  picketing  by  a  labor  union  of  a 
place  of  business  is  not  necessarily  unlaw- 
ful if  the  pickets  are  peaceful  and  well 
behaved;  but  if  the  watching  and  besetting 
of  the  workmen  is  carried  to  such  a  length 
as  to  constitute  an  annoyance  to  them  or 
their  employer,  it  becomes  unlawful.  But 
manifestly  that  is  not  a  safe  rule,  and  fur- 
nishes no  fixed  or  certain  standard  of  what 
is  lawful  or  unlawful.  Any  picket  line  must 
result  in  annoyance  both  to  the  employer 
and  the  workmen,  no  matter  what  is  said 
or  done,  and  to  say  that  the  court  is  to 
determine  by  the  degree  of  annoyance  wheth- 
er it  shall  be  stopped  or  not  would  fur- 
nish no  guide,  but  leave  the  question  to 
the  individual  notions  or  bias  of  the  par- 
*  ticular  judge.    To  picket  the  complainants^ 
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picketing  was  lawful,  and  the  mandate  not 
to  picket  was  not  a  lawful  order  of  the 
court. 

W.  &  A.  Fletcher  Co.  v.  International 
Asso.  —  N.  J.  Eq. — ,  65  Atl.  1077;  Union 
P.  R.  Co.  V.  Ruef,  120  Fed.  124;  American 
Steel  &  Wire  Co.  v.  Wire  Drawers*  &  Die 
Makers'  Unions,  90  Fed.  608;  Christensen 
V.  Kollogg  Switchboard  A,  Supply  Co.  110 
111.  App.  61 ;  Southern  R.  Co.  v.  Machinists' 
Local  Union,  111  Fed.  54;  Winslow  Bros. 
Co.  V.  Building  Trades  Council,  31  Chicago 
Leg.  News,  337;  Underhill  v.  Murphy,  117 
Ky.  640,  111  Am.  St.  Rep.  262,  78  S.  W. 
482,  4  Ann.  Cas.  780;  H.?rzog  v.  Fitzgerald, 
74  App.  Div.  110,  77  N.  Y.  Supp.  366; 
Kerbs  v.  Rosenstein,  56  App.  Div.  610,  67 
N.  Y.  Supp.  385;   Foster  v.  Retail  Clerks' 


International  Protective  Asso.  39  Misc.  48, 
78  N.  Y.  Supp.  800;  Perkins  v?  Rogg,  2» 
Ohio  L.  J.  32;  Standard  Tube  &  Forkside 
Co.  V.  International  Union,  7  Ohio  N.  P. 
87,  9  Ohio  S.  &  C.  P.  Dec.  692. 

Messrs.  Cammins  A  Nichols,  with 
Messrs.  Raudabaugh  A  Person,  for  re- 
spondent : 

All  picketing  of  an  employer's  premises* 
by  striking  workmen  is  unlawful  and  sub- 
ject to  restraint  by  injunction. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Gee,  13* 
Fed.  582;  George  Jonas  Glass  Co.  v.  Glass 
Bottle  Blowers'  Asso.  72  N.  J.  Eq.  663,  65 
Atl.  953;  Barnes  v.  Chicago  Typographical 
Union,  232  III.  425,  14  L.R.A.(N.S.)  1018, 
83  N.  E.  940,  13  Ann.  Cas.  54;  Vcgelahn  v. 
Guntner,  167   Mass.  92,  35  L.R.A.  722,  57 


premises  was  in  itself  an  act  of  intimida- 
tion and  an  unwarrantable  interference  with 
their  rights.  Pickets  were,  in  fact,  guilty 
of  actual  intimidation  and  threats;  but  if 
they  had  not  been,  the  complainants  were 
entitled  to  be  protected  from  the  annoy- 
ance." 

It  was  also  held  in  the  above  case  that 
striking  members  of  a  labor  union  have  no 
right  to  use  argument  and  persuasion  to 
prevent  other  laborers  from  taking  their 
places,  for  the  purpose  of  injuring  the  busi- 
ness of  their  former  employers,  in  order  to 
coerce  them  into  granting  the  demands  of 
the  union,  since  such  acts  are  directed  to 
an  unlawful  purpose. 

York  Mfg.  Co.  v.  Oberdick,  10  Pa.  Dist. 
R.  463,  seems  to  hold  peaceable  picketing  to 
be  unlawful.  The  court  quoted  with  ap- 
proval from  Vegolahn  v.  Guntner  and  Beck 
v.  Railway  Teamsters'  Protective  Union, 
which  are  set  out  on  pages  302,  303,  of 
the  note  in  4  L.R.A.(N.S.),  and  said:  "It 
is  seriously  contended  by  counsel  for  the 
respondents  that  they  had  a  legal  right  to 
approach  either  workmen  in  the  employ 
of  the  complainant,  or  others  contemplating 
accepting  employment  with  the  complain- 
ant, and  to  persuade  and  induce  them  either 
to  quit  or  not  to  accept  such  employment. 
This  proposition  is  perhaps  responsible  to 
a  large  extent  for  this  proceeding.  There 
is  no  such  legal  right,  and  the  cases  in 
which  picketing^  has  been  restrained  are 
numerous." 

In  Goldberg,  B.  &  Co.  v.  Stablemen's 
Union,  149  Cal.  429,  8  L.R.A.(N.S.)  460, 
117  Am.  St.  Rep.  145,  86  Pac.  806,  9  Ann. 
Cas.  1219,  the  court  enjoined  a  labor  or- 
ganization and  its  members,  who  had  de- 
clared a  boycott  against  plaintiff's  businesb 
because  of  his  refusal  to  pay  certain  prices 
fixed  by  the  organization  to  his  employees, 
from  maintaining  in  front  or  in  the  imme- 
diate vicinity  of  his  place  of  business  pick- 
ets carrying  placards  bearing  words,  "Un- 
fair firm;  reduced  wages  of  employees  50 
cents  per  day.  Please  don't  patronize,"  or 
of  similar  import,  which  it  was  averred 
tended  to  intimidate  his  patrons  and  cus- 
tomers and  other  employees. 
^0  L.R.A.(N.S.) 


It  was  also  held  in  the  above  case  that  a 
statute  that  might  be  construed  to  prevent 
a  court  from  issuing  an  injunction  m  such 
a  case  was  unconstitutional  as  violating  the 
plaintiff's  constitutional  right  to  acquire, 
possess,  enjoy,  and  protect  property. 

In  Atchison,  T.  k  S.  F.  R.  Co.  v.  Gee, 
139  Fed.  682,  the  court  said:  "There  is. 
and  can  be  no  such  thing  as  peaceful  picket- 
ing,  any  more  than  there  can  be  chaste 
vulgarity,  or  peaceful  mobbing,  or  lawful 
lynching.  When  men  want  to  converse  or 
persuade,  they  do  not  organize  a  picket  line. 
When  thev  onlv  want  to  see  who  are  at 
work,  they  go  and  see,  and  then  leave,  and 
disturb  no  one  physically  or  mentally."" 
This  case  arose  on  motion  to  punish  for 
contempt  for  violation  of  an  injunction 
generally  restraining  defendants  and  others, 
among  other  things,  from  threatening  by 
the  means  of  force  or  violence,  or  by  the 
use  of  opprobrious  epithets  or  means  of  in- 
timidation, employees  of  complainant  for 
the  purpose  of  forcing  them  to  stop  work. 
It  appeared  that  defendants  maintained  a 
system  of  picketing  for  more  than  a  year, 
which  they  claimed  they  had  a  right  to  do, 
and  that  they  used  threatening,  profane,  and 
vulgar  language  toward  the  workmen,  and 
often  obstructed  the  approaches  to  the 
places  where  they  were  employed. 

In  George  Jonas  Glass  Co.  v.  Glass  Bot- 
tle Blowers*  Asso.  72  N.  J.  Eq.  653,  66  AtL 
953,  it  appeared  that  the  members  of  a  labor 
organization   declared   a  strike   because   of 
the  employer's  refusal  to  employ  only  mem- 
bers of  labor  organizations  and  submit  U> 
the  regulations  of  a  labor  union ;  that  there* 
was   a   well-defined   scheme  to   prevent   the 
employer  from  carrying  on  his  business,  and 
an  attempt  to  induce  the  public  to  refrain 
from    purchasing    his    products,    and    that 
there  had  been  numerous  acts  of  violence, 
intimidation,     and     unlawful     interferenoe 
with  persons  seeking  employment.    On  final 
hearing  for  an  injunction,  when  considering 
'  the   question    of    permitting   defendants    to 
'  place  men,  two  or  three  in  number,  on  the 
!  highways   leading   to  the   employer's   plaece 
of    business,    for    the    alleged    purpose    of 
'  peaceably    persuading    laborers   from   seek- 
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Am.  St.  Rep.  443,  44  N.  E.  1077;  Beck  v. 
Railway  Teamsters'  Protective  Union,  118 
Mich.  517,  42  L.R.A.  407,  74  Am.  St.  Rep. 
421,  77  N.  W.  13;  Eureka  Foundry  Co.  v. 
Lehker,  13  Ohio  Dec.  402. 

The  order  of  the  court  adjudging  peti- 
tioner guilty  of  contempt  is  valid. 

Wilcox  Silver  Plate  Co.  v.  Schimmel,  59 
Mich.  524,  26  N.  W.  692;  Ideal  Mfg.  Co.  v. 
Ludwig,  149  Mich.  133,  119  Am.  St.  Rep. 
656,  112  N.  W.  723. 

McAlvay,  J.,  delivered  the  opinion  of  the 
court: 

From  an  order  made  hy  respondent  in  the 
case  of  the  Seager  Engine  Works,  com- 
plainant, against  the  International  Molders' 
Union  No.  225,  the  petitioner  Langell,  and 


others,  members  of  said  union,  defendants, 
then  pending  in  the  circuit  court  for  the 
county  of  Ingham,  in  chancery,  adjudging 
petitioner  guilty  of  contempt  of  court  in 
violating  the  terms  of  an  injunction  issued 
in  said  cause,  petitioner  seeks  by  a  writ  of 
certiorari  to  review  said  contempt  proceed- 
ings. The  said  cause  was  not  at  issue,  and 
this  record  does  not  contain  a  copy  of  the 
bill  of  complaint,  which  was  filed  July  5, 
1912,  or  the  showing  made  for  issuing  the 
injunction  in  question.  The  petition  in 
these  proceedings,  however,  gives  a  sufficient 
r^sumi  of  the  bill  to  show  it  charged  that 
complainant  in  the  manufacture  of  engines- 
at  its  foundry  and  plant  in  Lansing,  Michi- 
gan, employed  a  large  number  of  men;  that 
on  May  18,  1912,  many  of  these  employees,. 


ing  employment  with  the  complainant,  Ber- 
gen, V.  C,  said:  "After  very  carefully  con- 
sidering this  question,  I  am  of  opinion  that 
the  complainant  is  entitled  to  have  the  de- 
fendants restrained  from  establishing  or 
continuing  such  picketing,  for  the  only  pur- 
pose to  be  served  is  to  intercept  persons 
coming  to  seek  employment  with  the  con>- 
plainant,  and  a  court  should  judge  of  the 
right  to  maintain  that  sort  of  surveillance 
over  a  complainant's  business,  according  to 
its  evident  intent  and  purpose.  In  its  mild- 
est form  it  is  a  nuisance,  and  to  compel  a 
manufacturer  to  have  the  natural  flow  of 
labor  to  his  employment  sifted  by  a  self- 
constituted  antagonistic  committee,  whose 
very  presence  upon  the  highway  for  such  pur- 
pose is  deterrent,  is  just  as  destructive 
of  his  property  as  is  a  boycott  which  pre- 
vents the  sale  of  his  product.  As  was  well 
Eaid  by  Judge  McPherson,  speaking  for  the 
United  States  circuit  court:  *There  is  and 
«an  be  no  such  thing  as  peaceful  picketing, 
any  more  than  there  can  be  chaste  vul- 
garity, or  peaceful  mobbing,  or  lawful 
lynching.' "  On  appeal  this  case  was  af- 
firmed in  77  N.  J.  Eq.  219,  41  L.R.A.(N.S.) 
445,  79  Atl.  262,  and  the  decree  was  sus- 
tained which  enjoined  defendants,  among 
other  things,  "(3)  from  addressing  persons 
willing  to  be  employed  by  complainant, 
against  their  will,  and  thereby  causing  them 
personal  annoyance,  with  a  view  to  per- 
suade them  to  refrain  from  such  employ- 
ment; (4)  from  loitering  or  picketing  in 
the  streets  or  on  the  highways  or  public 
places  near  the  premises  of  complainant, 
with  intent  to  procure  the  personal  molesta- 
tion and  annoyance  of  persons  employed  or 
willing  to  be  employed  by  complainant,  and 
with  a  view  to  cause  persons  so  employed 
to  refrain  from  such  employment." 

In  Franklin  Union  v.  People,  220  111.  355, 
4  L.R.A.(N.S.)  1001,  110  Am.  St.  Rep.  248, 
77  N.  E.  176,  affirming  121  IlL  App.  647, 
the  court  issued  an  injunction  restraining 
defendants,  among  other  things,  from  pre- 
venting the  employment  of  other  persons  in 
their  places  by  force,  threats,  or  intimida- 
tion, and  also  from,  "either  singly  or  in 
combination  with  others,  collecting  in  and 
50  L.RJ^.(N.S.) 


about  the  approaches  to  the  factories  and 
places  of  business  of  complainants  for  the 
purpose  of  picketing  or  patrolling  or  guard- 
ing the  streets,  avenues,  gates,  and  ap- 
proaches, and  places  of  business  of  the  com- 
plainants." It  appeared  that  threats  and 
numerous  acts  of  violence  were  resorted  to,, 
and  that  some  of  the  young  women  em- 
ployees were  followed  from  their  place  of 
employment  and  continually  watched  until 
they  reached  their  homes.  The  court  quoted 
with  approval  from  Beck  v.  Railway  Team-^ 
sters*  Protective  Union  and  Vegelahn  v.. 
Guntner,  which  are  set  out  in  the  note  in 
4  L.R.A.(N.S.)  302. 

In  Connett  v.  United  Hatters  of  N.  A. 
76  N.  J.  Eq.  202,  74  Atl.  188,  the  court 
found  that  the  local  labor  unions  that  or- 
dered the  strike  should  be  charged  with  the 
acts  of  violence,  intimidation,  and  coercion 
complained  of,  and  with  having  organizL'd 
a  system  of  picketing  for  the  purpose  of 
annoying  the  complainant's  employees.  And 
it  was  said:  "It  does  not  need  the  cita- 
tion of  authorities  to  show  that  the^c  acts, 
are  unlawful;  they  have  been  the  subject 
of  frequent  adjudication  in  this  state  and 
elsewhere.  Unless  bound  by  contract,  em> 
ployees  may,  singly  or  in  a  body,  leave  their 
employment  whenever  they  choose,  and  for 
any  reason,  or  for  no  reason  at  all,  but 
when  they  go,  they  have  no  right  to  inter- 
fere in  the  slightest  degree  with  the  efiforta 
of  the  employer  to  fill  their  places."  '  The 
form  of  the  decree  entered  does  not  appear. 

In  Goldfield  Consol.  Mines  Co.  v.  Gold- 
field  Miners*  Union,  159  Fed.  500,  it  was 
said:  "Peaceful  picketing,  in  theory,  ia 
not  only  possible,  but  permissible,  and  as- 
long  as  it  is  confined  strictly  and  in  good 
faith  to  gaining  information,  and  to  peace- 
ful persuasion  and  argument,  it  is  not  for- 
bidden by  law.  Unfortunately,  peaceful 
picketing  is  a  very  rare  occurrence.  This 
follows  from  the  very  nature  of  things.  Men 
who  want  to  work  for  an  employer  who  is. 
eager  to  employ  them  must  be  persuaded 
not  to  work, — persuaded  not  to  exercise 
their  legal  rights.  In  such  case  peaceable- 
solicitation  is  of  but  little  effect,  and  when 
it  becomes  persuasion  by  intimidation,  it  is« 
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including  petitioner,  being  members  of  this 
molders*  union,  went  on  a  strike,  and,  act- 
ing in  concert,  had  been  guilty  of  illegal 
acts  with  intent  to  injure  the  business  of 
complainant  and  compel  it  to  accede  to 
their  demands  as  to  a  scale  of  wages  and 
hours  of  work,  and  by  acts  of  violence 
towards  its  employees  had  intimidated  them, 
and  caused  many  of  them  who  desired  to 
do  so,  to  refrain  from  working  for  com- 
plainant, and  picketed  its  premises  for  the 
purpose  of  intimidating  its  employees  and 
injuring  its  business,  thereby  causing  its 
employees  to  refrain  from  work;  that  such 
picketing  and  other  unlawful  conduct  and 
violence  had  continued  for  a  long  time  be- 
fore the  filing  of  its  bill  of  complaint,  and 
such  picketing  was  then  being  maintained 


continuously  about  its  premises,  and  in- 
timidated its  employees  and  others  from 
coming  to  work  or  transacting  business 
with  it. 

The  said  injunction  restrained  all  of  the 
defendants,  including  petitioner,  as  follows: 
(a)  From  in  any  manner  interfering  with 
the  employees  of  the  complainant  by  way  of 
threats,  personal  violence,  intimidation,  or 
any  other  unlawful  means  calculated  or  in- 
tended to  prevent  such  persons  from  enter- 
ing or  continuing  in  the  employment  of  the 
complainant,  or  calculated  or  intended  to 
induce  any  such  person  or  persons  to  leave 
the  employment  of  the  complainant,  (b) 
From  congregating  or  loitering  about  or  in 
the  neighborhood  of  the  premises  of  the 
complainant  with  intent  to  interfere  with 


universally  condemned,  and  has  been  de- 
clared unlawful  in  every  jurisdiction  where 
the  question  has  been  raised."  It  appeared 
that  the  striking  employees  in  this  case  gath- 
ered in  large  numbers  about  their  former 
employers'  premises  in  the  mornings  and 
afternoons  when  the  workmen  were  going  to 
and  from  their  work  and  assailed  them  with 
threats,  ridicule,  and  insults,  and  a  pre- 
liminary injunction  was  granted,  though 
the  form  of  the  decree  does  not  appear.  It 
was  said  in  the  course  of  the  opinion  that 
unnecessary  massing  of  large  numbers  of 
strikers  at  places  used  by  workmen  in 
going  to  and  from  their  work  is  in  itself 
an  act  of  intimidation. 

And  in  Aluminum  Castings  Co.  v.  Local 
No.  84,  I.  M.  U.  197  Fed.  221,  it  was  held 
that  picketing  is  not  unlawful  per  se,  but 
will  become  so  where  it  is  accompanied  by 
threats  and  intimidation.  In  this  case  the 
court  sustained  the  motion  to  dissolve  the 
preliminary  injunction  as  to  the  labor  or- 
ganization that  supervised  the  picketing 
and  patrolling  of  the  premises  of  the  em- 
ployer, which  it  found  was  not  responsible 
for  the  acts  of  intimidation  and  violence^ 
and  continued  the  injunction  against  the  in- 
dividual defendants  who  it  appeared  had 
threatened  and  intimidated  workmen. 

In  Karges  Furniture  Co.  t.  Amalgamated 
Woodworkers'  Local  Union,  165  Ind.  421, 
2  L.R.A.(N.S.)  788,  75  N.  E.  877,  6  Ann. 
Cas.  829,  it  was  held  that  the  maintenance  by 
striking  employees,  of  pickets  to  take  the 
names  of  persons  remaining  at  work  for 
their  former  employer,  and  of  those  seeking 
to  enter  his  employment,  and  to  seek  by 
peaceable  means,  without  intimidation,  to 
persuade  them  to  join  the  strikers,  is  not 
unlawful,  and  does  not  render  the  partici- 
pating persons  guilty  of  a  conspiracy,  and 
that  therefore  an  injunction  to  that  extent 
was  properly  refused.  It  was  said,  how- 
ever: "Whether  picketing  is  lawful  or 
unlawful  depends  m  each  particular  case 
upon  the  conduct  of  the  pickets  themselves. 
.  .  .  Under  no  circumstances  have  pick- 
ets the  right  to  employ  force,  menaces,  or 
intimidation  of  any  kind  in  their  efforts  to 
induce  nonstriking  workmen  to  quit,  or  to 
50  L.R.A.(N.S.) 


prevent  those  about  to  take  the  strikers' 
places  to  refrain  from  doing  so;  neither 
have  they  the  right,  as  pickets  or  other- 
wise, to  assemble  about  the  working  place 
in  such  numbers  or  in  such  manner  as  to 
impress  workmen  employed,  or  contemplat- 
ing employment,  with  fear  and  intimida- 
tion." 

In  Jones  v.  E.  Van  Winkle  Gin  &  Mach. 
Works,  131  Ga.  336,  17  L.R.A.(N.S.)  848, 
127  Am.  St.  Rep.  235.  62  S.  E.  236,  it  was 
held  that  picketing  is  not  unlawful  so  long 
as  it  is  peaceful,  and  not  accompanied  with 
such  conduct  or  by  such  numbers  as  to 
amount  to  intimidation.  It  appeared  thai 
the  picketing  had  been  accompanied  by 
threats  of  violence  and  intimidation,  and 
the  defendants  were  enjoined  from  placing 
themselves,  their  agents  and  confederates, 
near  the  approaches  to  the  petitioner's  prem- 
ises and  adjoining  thereto,  to  induce  per- 
sons working  for  petitioner  not  to  work 
for  it,  and  persons  seeking  employment  by 
petitioner  not  to  enter  employment,  by 
threats  of  violence,  intimidation,  or  persua- 
sion until  further  order  of  the  court,  and  it 
was  said  on  appeal  that  '*the  form  of  the 
injunction  is  perhaps  too  broad,  in  that  the 
strikers  are  enjoined  from  using  all  form 
of  persuasion.  As  we  have  pointed  out,  it 
was  not  unlawful  for  the  strikers  to  use 
legitimate  argument  and  moral  suasion  in 
presenting  their  case  to  those  who  offered 
to  take  their  places,  so  long  as  it  is  neither 
coercive  nor  intimidating  in  character.  In 
affirming  the  judgment,  direction  is  given 
to  so  amend  the  decree  as  to  make  it  ac- 
cord with  the  opinion  of  the  court  in  this 
particular." 

In  Iron  Moulders'  Union  v.  Allis-Chal- 
mers  Co.  20  L.R.A.(N.S.)  315,  91  C.  C.  A. 
631,  166  Fed.  45,  it  was  held  that  striking 
employees  cannot  be  enjoined  from  picket- 
ing if  the  efforts  of  the  pickets  are  limited 
to  getting  into  communication  with  persons 
seeking  employment  for  the  purpose  of  pre- 
senting arguments,  and  appeals  to  their 
free  judgments  to  persuade  them  not  to 
supply  the  places  of  the  strikers.  Accord- 
ingly, it  was  held  that  the  final  decree  en- 
joining the  defendants,  among  other  things. 
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the  employees  of  complainant,  or  from 
picketing  said  premlBcs  vft  the  approaches 
tiiereto,  or  in  any  manner  interfering  with 
the  employees  of  complainant,  or  from  in 
any  manner  Interfering  with  or  obstructing 
the  buBinesB  or  trade  of  complainant,  (c) 
From  in  any  manner  interfering  with  the 
free  access  of  employees  of  complainant  to 
complainant's  premises  in  the  city  of  Lan- 
sing, their  place  of  work,  and  from  in  any 
manner  interfering  with  the  free  return  of 
said  employees  to  their  place  of  business  or 
to  their  homes  or  elsewhere. 

Copies  of  the  restraining  order  were,  on 
July  5th,  duly  served  upon  the  defendants, 
including  the  petitioner  in  these  proceed- 
ings. On  July  6th  following,  the  petitioner, 
who  resided  about  2  miles  from  complain- 


ant's premises,  at  5:30  o'clock  In  the  morn- 
ing, stationed  '  himself  in  the  highway 
directly  opposite  to  one  of  the  entrances  to 
complainant's  premises,  and  rem&ined  there 
while  its  employees  were  passing  and 
crossing  the  street  to  enter  complainant's 
premises  to  go  to  work.  Three  or  four 
other  members  of  the  molders'  union  also 
were  present  in  the  vicinity,  standing  50 
feet  or  more  from  petitioner.  They  said 
notliing  to  tlie  workmen  as  they  passed,  and 
made  no  physical  attempt  to  interfere  with 
them.  They  were  standing  at  or  about  the 
same  places  occupied  by  pickets  on  the  pre- 
ceding Saturday,  and  at  other  times,  when 
petitioner  and  other  strikers  were  present 
as  pickets,  and  some  of   them   hooted   and 


"(5)   from  congregating  upon  or  about  the  I  whether  through  the  means  of  picketing  or 
company's  premises,  or  the  sidewalk,  streets,  I  otherwise,  and  said:     ''The  defendants  are 


alleys,  or  approaches  adjoining  or  adjacent 
to  or  leading  to  said  premises,  and  from 
picketing  the  said  complainant's  employees," 
should  be  modified  by  adding  after  "picket- 
ing" "in  a  threatening  or  intimidating  man- 


ner. 


In  Pope  Motor  Car  Co.  ▼.  Keegan,  150 
Fed.  148,  it  was  said,  on  motion  for  a  pre- 
liminary injunction  to  restrain  striking 
workmen  from  unlawfully  interfering  with 
complainant's  business  and  employees: 
''One  of  the  forms  of  persuasion  whic]),  un- 
der proper  circumstances,  the  law  recog- 
nizes as  permissible,  is  'picketing'  by  strik- 
ers; that  is  to  say,  the  detachment  of  men 
in  suitable  places  for  the  purpose  of  com- 
ing into  personal  relations  with  the  new 
workmen,  in  order,  if  possible,  to  induce 
them,  by  means  of  peaceful  argument,  to 
leave  the  places  which  they  have  taken,  for 
such  natural  and  proper  reasons  as  may 
appeal  to  men  in  such  circumstances."  The 
court  pointed  out,  however,  that  it  is  menac- 
ing and  intimidating  for  anv  considerable 
number  of  strikers  to  assemble  for  the  pur- 
pose of  "picketing"  or  "persuading;"  and 
so,  also,  would  be  the  establishing  of  many 
picketing  stations  in  the  same  neighbor- 
hood. 

In  Butterick  Pub.  Co.  v.  Typographical 
Union,  50  Misc.  1,  100  N.  Y.  gupp.  292,  it 
was  said,  on  motion  to  continue  a  prelimi- 
nary injunction,  that  the  right  of  striking 
employees  to  maintain  pickets  is  well  es- 
tablished, provided,  however,  that  such 
picketing  is  not  accomplished  by  the  acts 
expressing  or  implying  threats,  intimida- 
tion, coercion,  or  force.  After  pointing 
out  that  jeering  of  pickets  may,  under  some 
circumstances,  constitute  intimidation,  and 
that  even  persuasion  and  entreaty  may  be 
used  in  suCn  manner,  with  such  persistency, 
and  with  such  environment,  as  to  consti- 
tute intimidation,  and  that  then  their  use 
becomes  a  violation  of  the  law,  the  court 
continued  the  injunction  restraining  defend- 
ants from  resorting  to  any  threats,  intimi- 
dation, force,  or  fraud  in  their  relations 
with  plaintifTs  employees  or  customers, 
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free,  with  these  exceptions,  however,  and 
within  the  limits  already  indicated,  to  make 
any  requests,  or  give  any  advice,  or  resort 
to  any  persuasion,  for  the  purpose  of  win- 
ning support,  and  in  so  far  as  the  prelimi- 
nary injunction  is  inconsistent  herewith  it 
is  vacated." 

In  Hoster  Brewing  Co.  v.  Giblin,  14 
Ohio  Dec.  306,  it  was  held  that  striking 
employees  have  a  right  to  maintain  a  patrol 
or  picket  of  such  persons  as  they  may  de- 
tail from  their  number,  for  the  purpose  of 
observing  who  go  to  and  from  the  place  of 
employment,  to  enable  them  to  exercise  the 
right  which  they  have  of  trying  to  per- 
suade other  men  from  taking  their  places. 

To  the  same  effect  are  Brown  Mfg.  Co. 
V.  Local  Union,  12  Ohio  Dec.  753,  and 
Eureka  Foundry  Co.  v.  Lehker,  13  Ohio 
Dec.  398.  In  the  latter  case  it  appeared 
that  the  picketing  had  been  largely  conduct- 
ed with  threats  of  violence  and  the  gather- 
ing of  a  mob  when  the  workmen  came  from 
the  plaintiff's  place  of  business,  and  in  view 
of  the  presence  of  the  large  number  of  work- 
men in  the  neighboring  shops  whose  sym- 
pathies were  with  the  striking  workmen, 
and  the  intense  feeling  which  had  grown  up 
between  the  strikers  and  workmen,  and  the 
plaintiff's  offer  to  furnish  the  labor  organi- 
zation with  the  names  of  his  workmen,  and 
his  statement  that  he  did  not  object  to  one 
picket  addressing  any  of  his  men  in  a  peace- 
able and  orderly  manner,  the  court  entered 
a  general  restraining  order,  with  the  pro- 
viso with  respect  to  a  single  picket. 

In  Jones  v.  Maher,  62  Misc.  388,  116  N. 
Y.  Supp.  180,  affirmed  without  opinion  in 
141  App.  Div.  919,  125  N.  Y.  Supp.  1126,  it 
was  held  that  the  employees,  in  the  ab- 
sence of  a  contract  for  an  unexpired  speci- 
fied term  of  service,  if  they  think  they  have 
any  grievance  against  their  employer  (e. 
g,  for  the  discharge  of  a  fellow  employee), 
may  not  only  strike,  that  is,  themselves 
leave  his  employment,  but  may,  by  picket- 
ing, attempt  to  peaceably  persuade  other 
workmen  not  to  enter  his  employment  and 
take  their  vacant  places,  and  even  to  pef- 
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called  ''scab"  at  the  workmen  entering  com- 
plainant's plant. 

On  July  Otli  complainant  filed  its  petition 
in  said  cause,  asking  for  an  order  against 
petitioner  and  five  others  to  show  cause  why 
they  should  not  be  punished  as  for  a  con- 
tempt for  a  violation  and  disobedience  of 
the  restraining  order.  The  order  to  show 
cause  was  granted  and  duly  served.  The 
matter  in  due  course  came  on  to  be  heard 
before  the  respondent,  Hon.  Charles  P. 
CoIIingwood,  circuit  judge.  All  of  the  evi- 
dence taken  on  such  hearing,  together  with 
the  petition  and  supporting  affidavits  there- 
to attached,  and  the  order  to  show  cause, 
the  answer  of  the  respondents  thereto,  is 
contained  in  the  record  returned  to  this 
court. 


The  contentions  of  petitioner  which 
quire  consideration  are:  That  the  court 
had  no  jurisdiction  to  issue  the  restraining 
order  against  picketing;  and  that  there  was 
no  evidence  in  the  case  tending  to  show  a 
violation  of  the  restraining  order  by  peti- 
tioner in  any  respect.  This  court  has  held 
that  a  circuit  court,  in  chancery,  has  juris- 
diction to  issue  an  injunction  restraining 
interference  by  labor  organizations  and  the 
members  of  the  same,  during  a  strike,  with 
the  rights  of  an  employer  by  picketing  his 
premises.  Beck  v.  Railway  Teamsters'  Pro- 
tective Union,  118  Mich.  407,  42  L.R.A.  407, 
74  Am.  St.  Rep.  421,  77  N.  W.  13;  Ideal 
Mfg.  Co.  V.  Wayne  Circuit  Judge,  130  Mich. 
92,  102  N.  W.  372.  The  first  contention 
therefore  requires  no  further  consideration. 


suade  their  former  fellow  workmen,  still 
remaining  in  the  service,  to  leave  and  join 
them  in  the  strike.  But  as  it  appeared 
that  the  picketing  of  the  plaintifTs  factory 
for  the  period  of  six  months  after  the  strike 
began  was  constantly  and  openly  of  an  un- 
lawful character,  by  reason  of  the  use  of 
abusive  and  indecent  epithets,  and  at  times 
by  the  use  of  violence  and  other  acts  of 
intimidation,  it  was  held  that  the  employer 
was  entitled  to  an  injunction,  and  to  re- 
cover damages  against  those  of  the  defend- 
ants who  had  personally  participated  in 
such  unlawful  acts,  and  the  local  lodges 
who  regularly  sustained  the  picketing  bv 
pecuniary  support. 

In  Searle  Mfg.  Co.  v.  Terry,  66  Misc. 
265,  106  N.  Y.  Supp.  438,  it  appeared  that 
the  plaintiflTs  employees,  members  of  a  labor 
union,  declared  a  strike  because  they  were 
obliged  to  work  upon  goods  of  another 
manufacturer  engaged  in  a  similar  kind  of 
business,  whose  employees,  members  of  the 
same  labor  union,  had  previously  stopped 
work  on  account  of  a  strike;  that  a  system 
of  picketing  or  patrolling  in  the  street  in 
front  of  and  about  the  plaintiff's  factory 
was  instituted,  but  just  what  occurred  grow- 
ing out  of  this  picketing  or  patrolling  was 
very  much  in  dispute,  and  the  court  con- 
tinued the  preliminary  injunction  against 
the  members  of  the  labor  organization  pend- 
ing the  trial,  modified,  however,  so  as  not 
to  prevent  them  from  peacefully  picketing, 
in  reasonable  numbers,  for  the  purpose  of 
observation  only,  the  plaintiff's  premises 
from  the  highways  or  streets  in  its  vicinity, 
and  endeavoring  by  argument,  persuasion, 
or  appeal  only,  to  prevent  other  persons 
from  Decoming  employees  of  plaintiff,  nor 
from  peaceably  assembling  at  any  place  in 
the  city,  with  permission  to  the  plaintiff 
to  apply  for  reinstatement  of  the  injunction 
at  a  change  in  the  circumstances  may  war- 
rant. 

In  Ex  parte  Heffron,  —  Mo.  App.  — ,  162 
S.  W.  662,  it  was  held  that  an  injunction 
restraining  striking  employees,  singly  or 
in  numbers,  from  stationing  themselves  or 
congregating  upon  the  sidewalk  adjoining 
60  L.ILA.(N.S.) 


and  in  front  of  their  former  employer's 
place  of  business,  for  the  purpose  of  dis- 
tributing cards  or  circulars  concerning  the 
employer  or  its  business,  or  addressing  re- 
marks concerning  the  employer  or  its  busi- 
ness to  persons  passing  along  the  sidewalk, 
without  regard  as  to  whether  such  acts  were 
done  with  a  view  of  interfering  with  the 
employer's  business,  its  employees,  or  pa- 
trons through  threats,  violence,  intimida- 
tion, or  by  persuading  persons  desiring  to 
patronize  it  or  causing  them  to  desist  there- 
from against  their  will,  was  beyond  the 
power  of  the  court,  except  to  restrain  the 
free  ingress  and  egress  about  the  employ- 
er's premises,  as  a  private  nuisance  through 
continued  trespass. 

It  was  also  held  in  the  above  case,  that 
so  much  of  the  injunction  as  purported  to 
enjoin  striking  employees,  either  singly  or 
in  numbers,  from  patrolling  the  sidewalk 
adjoining  their  former  employer's  place  of 
business,  was  too  vague  and  indefinite.  The 
court  said:  '  "It  was  certainly  competent 
for  the  court  to  enjoin  patrolling  against 
patrons  or  prospective  patrons  of  plaintiff's 
business,  from  entering  there  or  for  the 
purpose  of  interfering  with  its  employees. 
It  was  competent  too  for  the  court  to  en- 
join such  patrolling  as  might  interfere  with 
the  free  use  of  the  sidewalk  to  afford  ingress 
and  egress  to  plaintiff's  premises,  or  such 
as  should  be  accompanied  with  threats,  in- 
timidation, violence,  or  conduct  that  should 
annoy  and  deter  plaintiff's  patrons  or  em- 
ployees, but  nothing  of  this  kind  is  en- 
joined. The  word  'patrolling,'  in  and  of 
itself,  implies  nothing  unlawful,  and  the 
act  may  therefore  not  be  forbidden  except 
as  it  is  attended  by  the  conduct  of  the 
patrol,  or  the  circumstances  of  the  situation 
introducing  an  unlawful  element." 

Accordingly,  it  was  held  in  the  above 
case  that  a  conviction  for  contempt  of 
court  for  violating  the  injunction  cannot 
be  sustained  upon  a  finding  that  defendant, 
along  with  others,  patrolled  the  sidewalk 
adjoining  plaintifi^s  place  of  business,  with- 
out any  finding  that  such  picketing  or  pa- 
trolling was  detrimental  to  the  business  of 
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Tlie  principal  dispute  in  the  ^se  is  as 
to  whether  there  was  any  evidence  tending 
to  show  that  petitioner  wilfully  and  know- 
ingly disobeyed  and  violated  the  terms  of 
the  restraining  order,  and  to  support  the 
finding  of  the  court  that  the  acts  and 
conduct  of  petitioner,  as  disclosed  by  the 
evidence,  constituted  picketing,  and  was  a 
wilful  violation  of  the  order  in  question. 

From  our  examination  of  all  of  the  evi- 
dence in  the  record,  we  are  satisfied  that 
there  was  evidence  in  the  case  tending  to 
support  the  finding  of  the  circuit  judge.  The 
testimony  of  petitioner  shows  that  he  was  a 
person  having  some  authority  in  the  mold- 
ers'  union;  that  he  understood  that  the  re- 
straining order  prohibited  picketing,  and 
that  in  his  opinion  the  court   had   no   au- 


thority to  issue  such  an  order,  and  that  if 
anyone  went  there  without  saying  anything 
to  the  employees  or  making  any  disturbance, 
it  would  not  be  punishable.  It  is  clear, 
from  his  testimony,  that  he  went  there  be- 
cause he  thought  that  he  could  do  it  with 
more  discretion  than  the  ordinary  mem- 
bers; that  he  went  there  wilfully  and  in  de- 
fiance of  the  order,  under  the  impression 
that  a  silent  picketing  was  not  unlawful. 
It  appears  from  the  evidence  that  he  had 
been  active  and  present  on  former  occasions 
when  there  was  open  interference  with  the 
employees.  It  is  urged  that  because  peti- 
tioner stationed  himself  at  this  place  and 
said  nothing,  and  did  no  overt  act  of  inter- 
ference, that  his  acts,  if  found  to  be  picket- 
ing, were  lawful.    Such  a  contention  is  sup- 


the  plaintifif;  that  it  was  designed  for  that 
purpose,  or  that  it  was  intended  to  impair 
the  plaintiff's  trade,  or  impede  its  patrons, 
or  interfere  with  its  employees,  or  that 
such  patrolling  or  picketing  involved  any 
sort  of  threato,  intimidation,  or  violence 
against  the  plaintiff,  its  patrons,  or  em- 
ployees, or  that  such  patrolling  or  picketing 
amounted  to  a  nuisance,  or  operated  to  im- 
pair the  free  ingress  and  egress  to  plain- 
tiff's premises,  or  constituted  a  trespass  of 
any  kind  against  its  rights. 

In  EoUey  v.  Robinson,  109  C.  C.  A.  247, 
187  Fed.  415,  the  decree  entered  enjoined 
the  defendants  from  congregating  for  the 
purpose  of  coercing  or  intimidating  the  em- 
ployees of  the  complainant,  and  from  picket- 
ing and  threatening  in  an  intimidating 
manner,  and  from  interfering  with  the  com- 
plainant's employees  for  the  purpose  of 
coercing  or  intimidating  them.  In  ttiis  case 
the  court  found  that  the  strikers  gathered 
in  large  numbers  and  subjected  the  work- 
men to  abuse,  vilification,  and  threats.  The 
court  said:  "One  man  may  be  intimidated 
only  when  actually  assaulted,  whereas  an- 
other, a  peaceable,  law-abiding  man,  can 
well  be  intimidated  by  being  called  harsh 
names,  by  threats,  and  being  followed,  or 
compelled  to  pass  by  men  known  to  be  un- 
friendly." 

In  Schwarcz  ▼.  International  Ladies'  Gar- 
ment Workers'  Union,  68  Misc.  528,  124  N. 
Y.  Supp.  968,  it  was  held  that  the  court 
should  restrain  all  picketing  and  patrolling 
which,  though  lawful  where  not  accom- 
panied by  violence  and  intimidation,  are 
unlawful  where  in  aid  of  an  unlawful  ob- 
ject. 

In  St  Louis  V.  Gloner,  210  Mo.  502,  15 
L.R.A.(N.S.)  975,  124  Am.  St.  Rep.  750, 
109  S.  W.  ao,  it  is  held  that  the  perform- 
ance by  strikers  of  picket  duty  on  a  public 
street,  without  in  any  way  obstructing  the 
street,  or  interfering  with  the  rights  of 
any  other  person,  is  not,  so  long  as  it  is 
confined  to  peaceable  persuasion  of  laborers 
not  to  take  the  place  of  strikers,  an  act 
which  the  municipal  *  authorities  can  pre- 
vent by  attempting  to  enforce  against  tlie 
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persons  so  picketing  an  ordinance  prohibit- 
ing loitering  on  the  streets,  upon  the  ground 
that  such  ordinance,  so  far  as  applied  to 
persons  conducting  themselves  in  a  peace- 
able and  orderly  manner,  disturbing  no  one, 
and  committing  no  overt  act,  is  an  interfer- 
ence with  the  constitutional  right  of  per- 
sonal liberty. 

In  Re  Williams,  168  Cal.  650,  111  Pac. 
1035,  it  is  held  that  a  municipal  ordinance 
declaring  picketing  on  a  public  street  for 
the  purpose  of  intimidating,  threatening, 
and  coei*cing  persons  to  induce  them  to  re- 
frain from  engaging  in  a  particular  em- 
ployment, to  be  a  misdemeanor,  is  a  valid 
exercise  of  the  municipal  powers. 

In  the  Williams  Case  it  also  appeared 
that  the  ordinance  made  it  an  offense  to 
loiter  on  a  public  street  in  front  of  a  place 
of  business,  for  the  purpose  of  inducing 
and  influencing  persons  to  refrain  from  en- 
gaging in  employment  at  that  place.  Beat- 
ty,  Ch.  J.,  said :  "As  to  the  provisions  re- 
lating to  'loitering,'  I  have  very  serious 
doubts.  They  are  so  vai^ely  comprehen- 
sive that  a  person  stopping  on  the  street 
anywhere  in  the  vicinity  of  a  place  of  busi- 
ness, for  the  purpose  of  dissuading  an  em- 
ployee from  continuing  in  his  employment, 
might  be  convicted  of  a  misdemeanor." 

As  shown  in  the  note  in  4  L.R.A.(N.S.) 
308,  in  England  it  is  declared  an  offense 
to  watch  or  beset  the  house  or  other  place 
where  another  resides  or  works  or  carries 
on  a  business,  or  the  approach  to  such  house 
or  place,  with  a  view  to  compel  any  other 
person  to  abstain  from  doing,  or  to  do,  any 
act  which  such  other  person  has  legal  right 
to  do  or  abstain  from  doing,  except  that  it 
is  declared  that  attending  at  or  near  the 
place,  in  order  merely  to  obtain  or  com- 
municate information,  shall  not  be  deemed 
a  watching  or  besetting  within  the  statute; 
and,  accordingly,,  under  the  influence  of  the 
statute,  the  decree  generally  enjoins  the 
defendants  from  watching  or  besetting  the 
plaintiff's  works  for  the  purpose  of  per- 
suading or  otherwise  preventing  persons 
from  working  for  them,  or  for  any  purpose 
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ported  by  many  authorities.  The  later  and 
more  reasonable  rule,  however,  holds  that 
all  picketing  is  illegal. 

"The  doctrine  that  there  may  be  a  moral 
intimidation  which  is  illegal,  announced  by 
the  supreme  court  of  Massachusetts,  was 
among  the  first  judicial  steps  taken  in  this 
country  toward  overturning  the  rule  per- 
mitting peaceable  picketing,  .  .  .  and 
was  a  forerunner  of  the  later  rule  that  there 
can  be  no  such  thing  as  peaceable  picketing, 
and  consequently  that  all  picketing  is  il- 
legal." 24  Cyc.  836,  citing  Vegelahn  v 
Guntner,  167  Mass.  92,  35  L.R.A.  722,  57 
Am.  St.  Rep.  443,  44  N.  E.  1077 ;  Franklin 
Union  v.  People,  220  111.  355,  4  L.R.A. 
(N.S.)  1001,  110  Am.  St.  Rep.  248,  77  N.  E. 
176;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gee 
(C.  C.)  139  Fed.  582;  Beck  v.  Railway 
Teamsters'  Protective  Union,  supra. 

This  court  has  repeatedly  held  that  it  will 
not  consider  mere  irregularities,  technicali- 
ties, or  matters  of  practice  upon  certiorari. 
The  other  matters  presented  by  petitioner, 
being  within  these  decisions,  require  no  con- 
sideration. 

The  proceedings  are  affirmed. 

Brooke,  Stone,  Moore  and  Steere,  JJ., 
concur  with  McAlvay,  J. 


Kniin,  J.,  dissenting: 

After  a  careful  reading  of  the  record  in 
this  case,  I  am  not  convinced  that  the  peti- 
tioner should  have  been  found  guilty  of  con- 
tempt. The  circuit  judge  found  the  follow- 
ing: "It  appearing  from  the  evidence  taken 
upon  said  hearing,  that  said  Harry  Langell 
was  formerly  a  workman  at  the  Seager  En- 
gine Works,  and  that  he  was  a  member  of 
the  molders'  union,  and  that  a  copy  of  the 
said  restraining  order  had  been  served  upon 
him;  that  on  the  morning  of  the  8th  day  of 
July,  1912,  before  6  o'clock  in  the  morning, 
and  while  the  workmen  were  entering  the 
employment  of  said  Seager  Engine  Works, 
he  (the  said  Harry  Langell)  did  place  him- 
self near  the  entrance  of  said  works  for  the 
purpose  of  watching  the  said  workmen,  to 
determine  among  other  things  how  many 
were  members  of  the  union;  that  he  (the 
said  Harry  Langell)  stood  near  the  entrance 
of  said  works  at  that  time  in  the  morning 
for  the  purpose  of  watching  and  annoying 
said  workmen,  who  were  attempting  to  work 
at  said  works,  against  the  wishes  of  said 
molders'  union;  that  such  conduct  on  the 
part  of  said  Harry  Langell  constituted  and 
constitutes  an  intimidation  of  the  em- 
ployees of  said  Seager  Engine  Works,  and 


except  merely  to  obtain  or  communicate  in- 
formation. 

In  Chamock  v.  Court  [1899]  2  Ch.  35, 
68  L.  J.  Ch.  N.  S.  560,  63  J.  P.  456,  47 
Week.  Rep.  633,  80  L.  T.  N.  S.  564,  it  was 
held  that  attendance  by  strikers  and  agents 
of  a  labor  organization  at  a  landing  place, 
to  await  the  arrival  of  a  steamer  bringing 
workmen  for  the  employer  to  replace  the 
strikers,  for  the  purpose  of  informing  them 
of  the  strike  and  to  persuade  them  to  go 
elsewhere,  and  to  provide  them  with  funds 
to  do  so,  was  not  in  order  merely  to  com- 
municate information,  but  was  a  watching 
or  besetting  within  the  statute,  which  war- 
ranted the  granting  of  an  injunction. 

In  TafT  Vale  R.  Co.  v.  Amalgamated  Soc. 
[1901]  A.  C.  426,  1  B.  R.  C.  832,  85  L.  T. 
N.  S.  347,  50  Week.  Rep.  44,  65  J.  P.  596, 
70  L.  J.  K.  B.  N.  S.  905,  17  Times  L.  R. 
698,  it  appeared  the  injunction  restrained 
defendants  and  others  acting  by  their  au- 
thority from  watching  or  besetting  the 
railway  station,  or  the  works  of  the  plain- 
tiffs, or  the  approaches  thereto,  or  the  places 
of  residence,  or  any  place  where  they  might 
happen  to  be,  of  axiy  workman  employed  or 
proposing  to  work  u»r  the  plaintiffs,  for  the 
purpose  of  persuading  or  otherwise  prevent- 
ing persons  from  working  for  the  plaintiffs, 
or  for  any  purpose  except  merely  to  obtain 
or  communicate  information,  and' from  pro- 
curing any  persons  who  had  or  might  enter 
into  any  contracts  with  the  plaintiffs  to 
commit  a  breach  of  such  contracts.  The 
form  of  the  decree,  however,  was  not  be- 
fore the  court  for  its  consideration. 
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Following  Taff  Vale  R.  Co.  v.  Amalga- 
mated Soc.  supra,  a  preliminary  injunction 
was  granted  in  Le  Roi  Min.  Co.  v.  Ross- 
land  Miners'  Union,  8  B.  C.  370,  against 
watching  and  besetting,  or  causing  to  be 
watched,  certain  railway  stations,  tracks, 
and  crossings,  or  the  approaches  thereto,  or 
''the  places  of  residence,  or  any  place  where 
they  may  happen  to  be,  of  any  workmen 
employed  by  or  proposing  to  work  for  the 
plaintiffs,  for  the  purpose  of  persuading  or 
otherwise  preventing  persons  from  working 
for  the  plaintiffs." 

The  Canadian  statute  is  practically  the 
same  as  the  English  statute,  except  that  it 
makes  no  exception  in  favor  of  attending 
for  the  purpose  of  obtaining  or  communi- 
cating information;  the  Canadian  decisions 
accordingly  hold  picketing  to  be  unlawful, 
even  for  the  purpose  of  peaceful  persuasion. 
Cotter  V.  Osborne,  18  Manitoba  L.  Rep.  471; 
Vulcan  Iron  Works  v.  Winnipeg  Lodge,  21 
Manitoba  L.  Rep.  473;  Krug  Furniture  Co. 
V.  Berlin  Union,  6  Ont.  L.  Rep.  463.  In- 
junctions were  awarded  and  aamages  as- 
sessed in  each  case. 

In  Vulcan  Iron  Works  v.  Winnipeff  Lodge, 
supra,  it  appeared  that  the  picketing  was 
accompanied  by  some  attempts  at  intimida- 
tion by  threats  of  violence,  and  it  was  said 
that  the  picketing  as  conducted  amounted  to 
a  common -law  nuisance,  and  that  the  indi- 
vidual defendants  who  took  part  in  it,  as 
well  as  all  who  acted  in  combination  with 
them,  were  liable  to  *  the  plaintiff  for  the 
damage  occasioned  thereby.  A.  Lw  B. 
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an  interference  calculated  and  intended  to 
annoy  and  to  prevent  such  persons  from 
entering  the  employment  of  said  Seager  En- 
gine Works;  that  such  conduct  on  the  part 
of  said  Harry  Langell  constituted  and  con- 
stitutes picketing;  and  that  such  watching 
and  such  annoyance  and  such  interference 
and  such  picketing  was  done  by  said  Harry 
Langell  in  wilful  violation  of  said  order 
lawfully  issued  out  of  this  court  on  the  5th 
day  of  July,  1912/' 

In  the  case  of  Beck  ▼.  Railway  Teamsters' 
Protective  Union,  118  Mich.  497,  520,  42 
L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N.  W. 
13,  22,  in  defining  a  picket,  this  court  said: 
"As  applied  to  cases  of  this  character,  the 
lexicographers  thus  defined  the  word 
'picket:'  'A  body  of  men  belonging  to  a 
trades'  union,  sent  to  watch  and  annoy  men 
working  in  a  shop  not  belonging  to  the 
union,  or  against  which  a  strike  is  in  prog- 
ress.' Century  Diet.;  Webster's  Diet.  The 
word  originally  had  no  such  meaning.  This 
definition  is  the  result  of  what  has  been 
done  under  it  and  the  common  application 
that  has  been  made  of  it." 

It  has  also  been  defined-  aa  "relays  of 
guards  in  front  of  a  factory  or  the  place  of 
business  of  the  employer  for  the  purpose  of 
watching  who  should  enter  or  leave  the 
same."  Cumberland  Glass  Mfg.  Co.  ▼.  Glass 
Bottle  Blowers'  Asso.  59  N.  J.  Eq.  49,  46 
Atl.  208.  Also,  "the  establishment  and 
maintenance  of  an  organized  espionage  upon 
the  works  and  upon  those  going  to  and  from 
theoL"  Otis  Steel  Co.  y.  Local  Union 
(C.  C.)  110  Fed.  698.  Under  these  defi- 
nitions, it  is  necessary,  in  order  to  have 
picketing,  to  have  a  deliberate,  organized 
action  on  the  part  of  at  least  more  than  one 
person.  No  organized  action  is  shown  by 
this  record.  This  petitioner  went  on  the 
street  of  bis  own  motion.  He  was  not  a  part 
of  a  body  of  men  sent  to  watch  and  annoy, 
within  the  definition  in  the  Beck  Case.  He 
was  only  in  the  immediate  vicinity  of  the 
plant  for  a  few  minutes.  He  interfered 
with  no  one;  made  no  threats.  I  find  noth- 
ing in  the  record  to  warrant  the  finding  that 
he  annoyed  the  workmen;  in  fact,  the  work- 
men who  were  sworn  testified  that  he  did 
not  talk  to  them  nor  interfere  with  them  in 
any  way. 

The  order  of  the  circuit  judge  finding  the 
petitioner  guilty  of  criminal  contempt 
should  be  vacated  and  set  aside,  and  the 
petitioner  discharged* 

Oatrander  and  Bird,  JJ.,  concur  with 
Kuhn,  J. 
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MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  VICKSBCRG,  Appt., 

V. 

EUGENE  J.  MULLANE. 

(-—  Miss.  — ,  63  So.  412.) 

License  —  plumbing  —  dlscrlminatioii 
—  member  of  firm. 

An  ordinance  requiring  a  journeyman 
plumber  to  secure  a  license  to  do  business 
on  iiis  own  accouut,  while  permitting  firms 
or  corporations  to  do  business  and  employ 
helpers  if  only  one  member  of  the  firm  or 
one  executive  officer  of  the  corporation  se- 
cures a  license,  is  invalid  for  discrimina- 
tion. 

(December  1,  1913.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Warren  Coun- 
ty, granting  a  motion  to  dissolve  an  injunc- 
tion restraining  defendant  from  doing  work 
in  violation  of  an  ordinance  regulating  the 
plumbing  business.  Afiirmed. 
The  facts  are  stated  in  the  opinion. 

Note.*^Conaiitutlonality  of  statute  re- 
quiring  plumber  to  secure  a  license. 

This  note  is  supplementary  to  notes  to 
State  ex  rel.  Ricney  ▼.  Smith,  6  L.R.A. 
(N.S.)  674;  Douglas  v.  People,  8  L.R.A. 
(N.S.)  1116;  and  Henry  v.  Campbell,  27 
L.R.A.(N.S.)  283. 

In  discussing  legislation  upon  this  sub- 
ject, the  court,  in  Ez  parte  Smith,  231  Mo. 
Ill,  132  S.  W.  607,  said:  "The  natural 
right  to  health,  liberty,  and  pursuit  of 
happiness  secured  by  our  Constitution  and 
the  Bill  of  Rights  is  not  an  absolute  right. 
The  individual  must  sacrifice  a  part  of  his 
particular  interest  if  the  sacrifice  is  a  nec- 
essary one  in  order  that  organized  society 
as  a  whole  shall  be  benefited.  The  restraint 
of  nersonal  action  is  justified  when  it  obvi- 
ously tends  to  the  protection  of  the  health 
and  comfort  of  the  community  and  the  in- 
dividual's constitutional  right  is  not  thereby 
violated.  While  there  may  be  some  cases 
to  the  contrary,  the  great  weight  of  au- 
thority in  this  country  is  to  the  effect  that 
the  business  of  plumoing  is  so  intimately 
connected  with  the  public  health,  especially 
in  large  centers  of  population,  where  scar- 
let fever,  typhoid  fever,  diphtheria,  and 
other  diseases  are  apt  to  become  epidemic, 
as  to  be  ^e  proper  subject  of  police  regu- 
lation. .  .  .  The  right  of  a  citizen  un- 
der our  Constitution  to  follow  any  legitimate 
business,  occupation,  or  calling  which  he 
mav  see  fit  to  engage  in,  and  to  use  such 
right  as  a  means  of  livelihood,  is  fully  se- 
cured, but  it  is  subject  to  the  paramount 
right  of  the  state  to  impose  upon  the  en- 
joyment of  such  a  right  a  reasonable  regu- 
lation  which  the  public  welfare  nuiy  re- 
quire." 
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Messrs.  Anderson,  Vol  lor,  &  Kelly,  for 
appellant: 

The  ordinance  is  a  sanitary  measure  and 
falls  under  the  police  power  of  the  city,  and 
is  for  the  protection  and  preservation  of 
property  owned  by  the  city. 

28  Cyc.  709;  Gundling  v.  Chicago,  176  111. 
340,  48  L.R.A.  230,  62  N.  E.  44;  State  t. 
Gardner,  58  Ohio  St.  699,  41  L.R.A.  689, 
65  Am.  St  Rep.  785,  61  N.  E.  136;  Douglas 
7.  People,  225  IlL  63ft,  8  L.R.A.(N.S.)  1116, 
116  Am.  St.  Rep.  162,  80  N.  E.  341;  Caven 
T.  Coleman,  —  Tex.  Civ.  App.  — ,  96  S.  W. 
774;  Singer  t.  State,  72  Md.  464,  8  L.R.A. 
561,  19  AtL  1044;  People  ex  rel.  Nechamcus 
T.  Warden,  144  N.  Y.  529,  27  L.R.A.  718, 
39  N.  E.  686 ;  28  Cyc.  741. 

The  ordinance  is  valid. 


State  ex  rel.  Richey  v.  Smith,  42  Wash. 
237,  114  Am.  St.  Rep.  114,  84  Pac.  851,  7 
Ann.  Cas.  580. 

Messrs.  Henry  &  Canizaro  for  appellees 

Reed,  J.,  delivered  the  opinion  of  the 
court : 

Eugene  J.  Mullane  is  a  practical  plumber 
in  the  city  of  Vicksburg.  He  is  not  a  mem- 
ber of  a  firm  nor  an  executive  officer  of  a 
corporation  engaged  in  plumbing  work. 
Such  work  as  he  obtains  he  does  himself, 
performing  his  own  labor.  He  follows  his 
trade  for  his  livelihood.  He  does  not  main- 
tain a  bureau  for  the  purpose  of  ebtaining 
contracts.  He  has  no  special  place  ef  busi- 
ness in  which  he  keeps  plumbing  supplies 
in  order  to  furnish  material  to  carry  out 


In  People  ex  rel.  Nechamcus  v.  Warden, 
144  N.  Y.  629,  27  L.R.A.  718,  39  N.  E.  686, 
in  affirming  an  order  dismissing  a  writ  of 
habeas  corpus  sued  out  to  obtain  release 
from  custody  of  one  committed  for  exer- 
cising the  business  of  a  master  plumber 
without  a  license,  it  was  held  that  a  stat- 
ute making  it  unlawful  to  do  business  as 
an  employing  or  master  plumber  without  a 
certificate  of  competency  obtained  from  an 
examination  board,  and  registration  with 
the  board  of  health,  and  requiring  com- 
pliance with  the  regulations  of  both  boards, 
but  having  no  application  to  plumbers  who 
do  not  employ  others,  is  a  constitutional 
exercise  of  the  police  power  to  protect 
health.  But  see  State  ex  rel.  Chapel  v.  Jus- 
tus, infra. 

Nor  will  unfair  or  oppressive  action  of 
the  board  of  examiners  authorized  to  grant 
the  required  certificates  of  competency  to 
master  plumbers  render  unconstitutional 
the  statute  which,  as  framed,  provided  for 
an  impartial  board.    Ibid. 

So,  also,  a  statute  providing  that  a  jour- 
neyman shall  be  examined  as  to  his  prac- 
tical knowledge  of  plumbing,  house  drain- 
age, and  plumbing  ventilation  before  being 
licensed,  is  reasonable  and  violates  no  con- 
stitutional right.  State  ex  rel.  Winkler  v. 
Benzenberg,  101  Wis.  172,  76  N.  W.  346. 

And  a  statute  providing  that  ''no  person 
shall  do  any  work  in  plumbing  which  is 
subject  to  inspection  unless  he  has  been 
registered  or  licensed  as  a  journeyman 
plumber,"  etc.,  is  a  reasonable  exercise  of 
the  police  power  and  does  not  violate  the 
provisions  of  the  Federal  and  state  Con- 
stitutions relating  to  the  personal  liberty  of 
citizens.  Com.  v.  Beaulieu,  213  Mass.  138, 
99  N.  E.  955,  Ann.  Cas.  1913E,  1081.  The 
court  stated  that  sacred  as  this  right  may 
be,  it  is  not  absolute,  but  like  almost  every 
other  individual  right,  it  must  yield  to  the 
right  of  the  government  to  impose  such 
reasonable  restraints  as  are  required  for 
the  protection  of  the  public  health,  public 
safety,  and  public  morals,  or,  in  other  words, 
it  must  yield  to  the  police  power.  The  court 
further  stated  that  ''while  the  existence  of 
these  two  rights,  namely,  the  private  right 
60  L.RJ^.(N.S.) 


to  liberty  as  to  work  and  the  public  right  to 
be  protected  as  to  health,  safety,  and  morals, 
is  universally  admitted,  and  while,  also, 
there  is  no  question  that  there  is  a  line  be- 
yond which,  as  against  the  other,  neither 
can  go,  still,  as  might  reasonably  have  been 
expected,  there  is  considerable  diversity  of 
judicial  opinion  as  to  where  the  line  shall 
DC  drawn;  and  sometimes,  also,  the  inter- 
pretation and  scope  of  the  particular  statute 
may  be  in  dispute.  .  .  .  Plumbing  work  is 
frequently  installed  in  dark  and  compara- 
tively inaccessible  places.  It  is  obvious 
that  if  tiie  work  be  badly  done  the  public 
health  may  be  endangered,  and  that  the 
defect,  by  reason  of  its  location,  may  not 
be  suspected  until  after  a  considerable  time. 
In  view  of  the  relation  between  plumbing 
work  and  the  public  health,  the  legislature 
may  take  reasonable  precautions  for  the 
protection  of  the  public  health  from  the 
incapacity  and  ignornnce  of  the  worker." 

But  a  statute  providing  for  the  licensing 
of  plumbers  which  provides  that  "in  case  of 
a  firm  or  corporation,  the  examination  or 
licensing  of  any  one  member  of  a  firm,  or  of 
the  manager  of  the  corporation,  shall  satisfy 
the  requirements  of  the  act,"  discriminates 
between  persons  of  the  same  calling,  and 
is  in  violation  of  the  14th  Amendment  of 
the  Federal  Constitution  that  "no  state 
shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 
State  ex  reL  Winkler  t.  Benzenberg,  su- 
pra. 

And  a  similar  statute  was  held  uncon- 
stitutional in  State  y.  Gardner,  58  Ohio 
St.  599,  41  L.R.A.  689,  65  Am.  St  Rep.  786, 
51  N.  E.  136. 

And  a  statute  providing  for  licensing 
plumbers,  which  adopts  as  a  basis  of  clas- 
sification cities  of  10,000  or  more  having  a 
system  of  sewer  and  waterworks,  and  in  its 
application  to  plumbers  makes  an  arbitrary 
and  inexplicable  distinction  between  master 
plumbers,  so  called,  and  journeymen  plumb- 
ers, is  unconstitutional,  as  special  legisla- 
tion. State  ex  rel.  Chapel  v.  Justus,  90 
Minn.  474,  97  N.  W.  124.  The  court  stated 
that  there  was  no  reasonable  ground  for 
distinction  in  the  application  oi  such  Uw 
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contracts.  By  virtue  of  the  construction  of 
the  laws  of  Mississippi,  relative  to  privilege 
taxes  (Code  1906,  §  3854),  in  the  case  of 
Wilby  T.  State,  93  Miss.  767,  23  L.R.A. 
(N£.)  677,  47  So.  465,  he  is  not  liable  to 
pay  such  state  tax  before  he  can  do  his 
work  as  plumber  in  Vicksburg. 

The  city  of  Vicksburg  constructed  and 
now  owns  and  controls  a  sanitary  sewage 
system.  In  1909  an  ordinance  for  the 
purpose  of  regulating  and  governing  this 
system  was  passed,  and  is  entitled,  "An 
Ordinance  Regulating  House  Sewerage, 
Plumbing,  Drain  Laying,  and  Connections 
with  the  House  Sewers  in  and  under  the 
Control  of  the  City  of  Vicksburg,  and  for 
Other  Purposes."  This  ordinance  is  set  out 
at  length  in  the  record,  and  makes  quite  a 


number  of  provisions  for  ihe  government  of 
the  sewage  system. 

Section  12  provides  for  a  ''board  of  exam- 
iners of  plumbers,"  to  consist  of  the  city  en- 
gineer, with  one  master  plumber  and  one 
architect. 

Section  13  is  on  the  subject  of  "Qualifi- 
cation of  Plumbers  and  Drain  Layers,"  and 
reads:  "Every  applicant  for  license  As  a 
plumber  or  a  drain  layer,  as  the  case  may 
be,  shall  appear  before  the  board  of  exam- 
iners of  plumbers;  shall  pass  a  tliorough  ex- 
amination by  said  board  as  to  the  appli- 
cant's experience,  knowledge,  and  skill  in 
practical  sanitary  plumbing  or  drain  lay- 
ing; and  shall  satisfy  the  said  board  that 
the  applicant,  or  at  least  one  resident  mem- 
ber of  the  firm,  or  one  resident  executive  of- 


to  cities  with  or  without  sewer  or  water 
systems,  and,  further,  that  a  law  of  this 
kind,  intended  to  protect  the  health  and 
general  comfort  of  the  public,  should  be 
general  and  complete  in  its  application,  and 
there  is  no  reasonable  ground  for  making 
a  distinction  between  what  is  termed  a 
"master  plumber"  and  a  "journeyman  plumb- 
er." See  Com.  y.  Shafer,  infra,  where  a 
statute  applying  only  to  places  which  have 
system  of  sewerage  was  held  constitutional. 

An  act  "to  secure  the  registration  of 
plumbers  in  all  cities  within  this  state 
having  a  population  of  more  than  50,000 
inhabitants,  and  to  provide  for  a  board  for 
the  examination  of  plumbers  therein,"  etc., 
but  which  further  provides  that  "the  pro- 
visions of  this  act  should  be  inoperative 
until  adopted  by  proper  ordinances  by  the 
city  or  town  to  whicn  it  relates,"  is  void, 
as  it  is  in  effect  a  local-option  law,  and  on 
its  face  the  language  of  the  act  provides 
that  it  shall  not  be  operative  until  it  is 
adopted  by  the  citv  or  town  to  which  it 
relates,  and  thus  takes  it  out  of  the  reason- 
ing upon  which  local-option  laws  have  been 
sustained.  Ex  parte  Smith,  231  Mo.  Ill, 
132  S.  W.  607. 

Nor  can  the  enactment  be  saved  by  re- 
jecting the  provision  that  it  shall  not  be 
operative  until  adopted  by  ordinance  by  the 
city,  as  that  section  gives  character  to  every 
part  of  the  act,  and  it  is  doubtful  whether 
the  act  would  have  received  the  approval 
of  the  legislature  without  it.  Ibid. 

Pennsylvania  act  of  June  24,  1895,  pro- 
vides that  boards  of  health  in  cities  and 
boroughs  of  the  commonwealth  are  "author- 
ized and  directed  to  adopt  and  promulgate 
suitable  rules  and  regulations  for  the  con- 
struction of  house  drainage  and  cesspools, 
and  to  provide  for  the  registration  of 
Journeymen  and  master  plumbners,  and  per- 
sons engaged  in  the  plumbing  business  in 
cities  and  boroughs;  provided  that  the  pro- 
visions of  this  act  shall  not  apply  to 
boroughs  having  no  system  of  water  supply 
or  svstem  of  sewerasre." 

The  2d  section  enac'ts  that  "any  person 
who  shall  refuse  or  neglect  to  comply  with 
the  requirements  of  said  rules  and  regula- 
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tions  when  promulgated  shall  be  guilty  of 
a  misdemeanor,  and  on  conviction  be  sen- 
tenced to  pay  a  fine." 

This  statute  was  held  in  Com.  v.  Shafer, 
32  Pa.  Super.  Ct.  497,  not  to  be  unconstitu- 
tional as  involving  an  unlawful  delegation 
of  legislative  power,  as  cities  and  boroughs 
are  state  agents,  instituted  for  the  purpose 
of  local  government,  and  it  is  competent  for 
the  legislature  to  delegate  to  the  municipal 
authorities  the  power  to  make  such  rules 
and  regulations  as  may  be  necessary  to 
secure,  within  the  municipal  limits,  the 
purposes  of  their  organization. 

Nor  is  the  fact  that  the  statute  fixes  a 
penalty  for  the  violation  of  the  municipal 
regulation  an  objection  to  its  validity.  Ibid. 
The  court  stated  that  the  legislature  might 
in  its  discretion  have  authorized  the  mu- 
nicipal authorities  to  enact  regulations  and 
fix  penalties  for  the  violation  thereof,  not  ex- 
ceeding a  certain  maximum,  but  this  statute 
withheld  that  discretion  from  the  municipal 
authorities.  The  legislature  unquestioniU)ly 
had  the  power  to  fix  the  penalty  and  deter- 
mine the  constitutional  mode  of  trial  for 
violation  of  the  regulation  which  the  statute 
authorized  the  municipal  authorities  to 
promulgate.  The  act  insures  all  parties  who 
violate  the  regulation  a  trial  at  which  the 
reasonableness  of  the  regulation  and  power 
of  the  borough  to  make  it,  under  the  act  by 
which  the  authority  is  conferred,  can  l>e 
determined  by  a  court  of  competent  juris- 
diction. 

And  it  was  further  held  that  the  statute 
is  not  unconstitutional  as  local  and  special, 
for  the  reason  that  it  applies  only  to 
boroughs  which  have  a  system  of  sewerage. 
Ibid.  And  as  to  this  point  the  court  stated 
that  the  condition  upon  which  the  exercise 
of  the  power  by  the  board  of  health  of 
any  borough  is  made  to  depend  is  the  fact 
that  the  borough  has  a  system  of  sewerage; 
and  this  condition  is  founded  on  a  natural 
and  manifest  distinction,  directly  relevant 
to  the  subject-matter  of  the  legislation. 
The  necessity  for  the  regulation  of  house 
drainage  is  manifestly  greater  in  a  borough 
which  has  a  system  of  public  sewerage  than 
in  a  borough  which  is  without  such  system. 
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ficer  in  the  corporation  making  the  appli- 
cation, is  a  master  plumber,  or  a  drain 
layer,  as  the  case  may  be,  skilled  and  ex- 
perienced in  his  trade,  competent  to  do 
sanitary  plumbing  or  drain -laying  properly 
and  in  accordance  with  the  city's  ordi- 
nances, who  will  give  his  personal  attention 
to  the  work;  also  that  the  applicant  will 
em)>loy  only  competent  help  and  is  financial- 
ly responsible.  Upon  satisfactory  proof  of 
the  qualifications  and  fitness  of  an  appli- 
cant for  license  as  plumber  or  as  drain 
layer,  the  board  of  examiners  of  plumbers 
shall  issue  a  certificate  of  qualification." 

Section  14,  making  provision  for  licens- 
ing plumbers  and  drain  layers,  is  as  fol- 
lows: "License  to  do  plumbing  or  drain 
laying,  or  both,  in  connection  with  the  city's 
sewers,  shall  be  granted  by  the  mayor  and 
aldermen  only  after  a  written  application 
has  been  made,  in  the  form  prescribed,  ac- 
companied by  a  certificate  of  qualification 
issued  by  the  board  of  examiners  of  plumb- 
ers; the  application  shall  also  be  accom- 
panied by  a  bond,  with  two  or  more  indi- 


viduals, or  with  a  surety  company,  as 
surety,  acceptable  to  the  mayor  and  alder- 
men, for  $1,000  for  plumbing  or  for  plumbing 
and  drain  laying,  or  for  $500  for  drain  lay- 
ing only,  conditioned  substantially  that  the 
principal  will  indemnify  and  save  harmless 
the  city  from  all  damages  or  injuries  result- 
ing from  any  work  done,  or  any  neglect  or 
omission  incident  thereto,  by  the  principal 
or  his  employees,  or  from  any  improper  ma- 
terials used  therein;  that  the  work  will  be 
faithfully  performed,  and  that  the  principal 
will  comply  with  all  ordinances  and  regu- 
lations of  the  city  concerning  plumbing, 
drain  laying,  and  the  city's  sewers,  and  will 
restore  to  like  condition  to  that  found,  any 
street,  sidewalk,  or  other  property  dis- 
turbed by  him  or  his  agents,  and  shall  keep 
the  same  in  as  good  repair  for  one  year. 
The  application  for  the  license  for  drain 
laying  shall  also  be  accompanied  by  a  cash 
deposit  of  $50,  which  sum,  or  so  much 
thereof  as  may  be  necessary,  shall  be  used 
under  the  direction  of  the  street  commis- 
sioner, in  repairing  any  street  or  other  pub- 


When  a  borough  has  provided  a  public  sys- 
tem of  sewerage,  the  natural  and  probable 
consequences  of  the  introduction  of  such  sys- 
tem is  that  the  houses  of  citizens  will  be  con- 
nected with  and  drained  through  such  sys- 
tem, and  the  necessity  for  proper  regulation 
of  such  house  drainage,  in  the  interest  of  the 
public  health,  is  manifest.  When  the  terri- 
tory within  the  borough  is  but  spkrsely 
populated,  and  there  is  no  system  of  sewer- 
age, the  opportunity  for  house  drainage, 
in  the  sense  in  which  that  term  is  used 
with  regard  to  the  built-up  portion  of  a 
town,  is  lacking,  and  the  necessity  for  the 
regulation  thereof  by  the  public  is  certainly 
less  apparent.  This  basis  of  classification, 
therefore,  is  not  only  competent,  but  obvi- 
ously proper. 

It  will  be  noticed  that  the  decision  on 
this  point  is  opposed  to  the  view  taken  by 
the  court  in  State  ex  rel.  Chapel  y.  Justus, 
supra. 

But  the  regulation  adopted  by  a  borough 
board  of  health,  by  authority  of  such 
statute,  which  provides  that  ^^no  person 
other  than  a  registered  plumber  shall  be 
allowed  to  carry  on  or  engage  in  the  plumb- 
ing business,  or  make  any  connection  with 
any  sewer  drain,  soil  or  waste  pipe  connec- 
tion therewith,"  was  not  authorized  by  such 
statute,  and  is  invalid  because  not  uniform, 
for  the  reason,  among  others,  that  it  pro- 
vides for  the  registration  of  master  plumb- 
ers only,  and  fails  to  provide  for  the 
registry  of  journeymen.  Ibid. 

Ordinances. 

An  ordinance  requiring  plumbers  to  be 
licensed  by  a  board  of  examiners  is  clearly 
authorized  by  charter  provisions  giving  a 
mayor  and  municipal  assembly  the  power  to 
license,  tax,  and  regulate  certain  specified 
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businesses  "and  all  other  business,  trades, 
avocations,  or  professions  whatsoever.''  £x 
parte  Smith,  supra. 

But  in. Fulton  v.  Craighead,  164  Mo.  App. 
90,  147  S.  W.  1128,  a  city  ordinance  re- 
quiring a  license  of  $25,  to  go  into  a  general 
revenue  fund  of  the  city,  for  the  privilege 
of  carrying  on  the  general  business  of  a 
plumber,  was  held  invalid,  as  by  statute 
no  municipal  corporation  shall  have  power 
to  impose  a  license  tax  on  any  business, 
calling,  vocation,  or  pursuit  unless  "it  is 
specially  named  and  taxable  in  the  charter," 
or  unless  "such  power  be  conferred 
by  statute;"  and  the  city  charter  did  not 
name  plumbing  as  a  business  or  vocation, 
nor  is  there  any  statute  from  which  such 
power  can  either  fairly  or  necessarily  be 
implied. 

An  ordinance  which  requires  persons 
carrying  on  the  business  of  a  plumber  to 
have  a  license,  and  which  operates  equally 
upon  all  persons  who  come  within  its  pro- 
visions, is  not  in  violation  of  the  14th 
Amendment  of  the  Federal  Constitution, 
which  provides  that  no  state  "shall  deprive 
any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."    £x  parte  Smith,  supra. 

But  a  city  ordinance  requiring  the  ex- 
amination and  licensing  of  plumbers  is  in- 
valid where  it  conflicts  with  a  statute  pro- 
viding for  the  licensing  of  plumbers,  which 
license  shall  be  valid  throughout  the  state. 
Houston  v.  Richter,  —  Tex.  Civ.  App.  — . 
157  S.  W.  189;  Wilkie  v.  Chicago,  188  111! 
444,  80  Am.  St.  Rep.  182,  58  N.  E.  1004. 

Milton  Schnaier  &  Co.  v.  Grigsby,  132 
App.  Div.  854,  117  N.  Y.  Supp.  455,  cited 
in  note  in  27  L.R.A.(N.S.)  283,  was  affirmed 
without  opinion  in  199  N.  Y.  677,  93  N.  E. 
1126.  J.  H.  B. 
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lie  property  whenever  said  applicant  shall 
fail  to  repair  the  same  within  twenty-four 
hours  after  being  notified  in  writing  by  the 
street  commissioner;  and  said  deposit  shall 
be  at  all  times  maintained  by  the  applicant 
up  to  at  least  $50.  Each  plumber's  or  drain 
layer's  license  shall  expire  December  Slst, 
and  may  be  revoked  at  any  time  by  the 
mayor  and  aldermen  for  a  violation  of  this 
ordinance,  also  at  any  time  when  it  is  found 
that  the  public  welfare  so  requires,  or  that 
the  member  of  the  firm  or  officer  of  the 
corporation,  whose  experience  has  formed 
the  basis  for  the  license,  has  leased  such  re- 
lation. Each  application  and  each  license 
shall  state  whether  it  is  for  plumbing,  or 
for  drain  laying,  or  for  both.  The  fee  for  a 
license  for  plumbing  or  for  plumbing  and 
drain  laying  shall  be  $25,  and  that  for  drain 
laying  only,  $15.  No  other  person  is  allowed 
to  use  the  name  of  a  licensed  plumber  or 
drain  layer,  either  directly  or  indirectly,  to 
obtain  a  permit,  to  do  work,  or  to  make  re- 
turns." 

Section  44  provides  for  penalty  in  the  fol- 
lowing words:  "Any  person  violating  any 
of  the  provisions  of  this  ordinance  shall, 
upon  conviction,  be  fined  not  more  than  $100 
for  each  offense,  and  every  twenty -four 
hours  continuance  shall  constitute  a  sepa- 
rate ofTense.  If  the  offender  be  a  master 
plumber  or  drain  layer,  he  shall  also  forfeit 
his  license." 

The  city  of  Vicksburg  filed  a  bill  in  chan- 
cery setting  forth  the  foregoing  facts,  and 
stating  that  Mr.  Mullane  contended  that  he 
was  not  liable  to  pay  the  fees  provided  in 
§  14  of  the  ordinance,  that  he  persisted  in 
trying  to  do  his  work  as  plumber  without 
paying  his  license  fee,  and  in  open  violation 
of  the  ordinance,  and  that  he  claimed  the 
ordinance  is  illegal,  discriminating,  and  not 
controlling  upon  him.  An  injunction  was 
asked  to  restrain  him  from  doing  the  plumb- 
ing work  specified  until  he  shall  have  com- 
plied with  the  requirements  of  the  ordi- 
nance. The  writ  of  injunction  prayed  for 
was  granted.  An  answer  was  filed,  and  the 
court  heard  the^  motion  to  dissolve  upon 
bill,  answer,  and  affidavit,  and  sustained  the 
motion. 

The  city  of  Vicksburg  contends  that  the 
ordinance,  as  it  affects  the  present  contro- 
versy, should  be  upheld  for  two  reasons: 
"(1)  It  is  a  sanitary  measure,  and  falls 
under  the  police  power  of  the  city;  and  (2) 
it  is  for  the  protection  and  preservation  of 
property  owned  by  the  city." 

Municipalities  have  the  power  to  adopt 
reasonable  regulations  to  protect  and  pre- 
serve the  property  and  health  of  the 
community.  They  may  enact  all  proper  ordi- 
nances to  provide  and  enforce  sanitary  regu- 
lations. Since  it  is  important  under  present 
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conditions  to  have  the  drainage  and  sewage 
in  public  buildings  and  private  residences 
done  with  skill  and  care,  we  deem  it  within 
the  power  of  the  municipality  to  make  all 
reasonable  and  appropriate  rules  for  the 
regulation  and  supervision  of  plumbing 
work.  Counsel  for  the  city  have  in  their 
able  brief  quite  clearly  presented  their 
position  as  to  the  power  of  the  municipality 
to  adopt  proper  sanitary  measures  and 
regulations  for  protection  and  preservation 
of  property. 

In  discussing  this  subject.  Judge  Wins- 
low,  delivering  the  opinion  of  the  court  in 
the  case  of  State  ex  rel.  Winkler  v.  Benzen- 
berg,  101  Wis.  172,  76  N.  W.  346,  said: 
"Under  modern  systems  of  house  building 
and  disposal  of  sewage,  the  dangers  to  the 
health  of  the  entire  public  arising  from  de- 
fective plumbing  are  so  great,  and  at  the 
same  time  so  insidious,  that,  were  the  state 
unable  to  provide  for  the  proper  regulation 
and  supervision  of  the  plumber  in  his  work, 
so  as  to  minimize  the  danger  to  the  public 
health  from  the  escape  of  sewer  gas,  the 
state  would  certainly  be  unable  to  protect 
the  public  life  and  health  in  a  most  import- 
ant particular.  This  power  may  be  exer- 
cised by  the  legislature  by  demanding  prac- 
tical knowledge  of  his  business  on  the  part 
of  the  plumber,  or  it  may  be  done  by  re- 
quiring inspection  and  supervision  of  his 
work  by  experts,  or  by  both  means  com- 
bined; and  when  such  regulations  are 
brou^t  before  the  courts,  the  question  sim- 
ply is  whether  they  are  really  appropriate 
and  reasonable  measures  for  the  promotion 
of  the  public  health  and  safety,  and  hence 
are  a  valid  exercise  of  the  police  power,  or 
whether  they  go  further  than  this,  and  un- 
reasonably invade  the  right  of  the  citizen 
to  pursue  a  lawful  business,  under  the  guise 
of  a  police  regulation." 

Now  it  is  contended  by  Mr.  Mullane  that 
the  ordinance  violates  the  Constitutions  of 
the  nation  and  the  state,  in  that  it  is  op- 
pressive, discriminatory,  unreasonable,  and 
tends  to  create  a  monopoly. 

Section  13  of  the  ordinance,  after  provid- 
ing that  an  applicant  for  a  license  as  a 
plumber  or  drain  layer  shall  appear  before 
the  board  of  examiners,  and  pass  a  thorough 
examination  as  to  his  experience,  knowl- 
edge, and  skill  in  practical  sanitary  plumb- 
ing or  drain  laying,  continues:  "And  shaU 
satisfy  the  said  board  that  the  applicant,  or 
at  least  one  resident  member  of  the  firm,  o^ 
one  resident  executive  officer  of  the  corpo- 
ration making  the  application,  is  a  master 
plumber,  or  a  drain  layer,  as  the  case  may 
be,  skilled  and  experienced  in  his  trade, 
competent  to  do  sanitary  plumbing  or  drain 
laying  properly,"  etc. 

It  is  claimed  that  the  provisions  which 
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'  only  require  one*  member  of  a  firm,  or  one 
officer  of  a  corporation,  to  qualify,  "discrim- 
inate against  individuals  in  favor  of  firms 
and  corporations,  encourage  and  sanction 
monopolies,  and  are  oppressive  in  their  very 
nature." 

It  has  been  held  that  the  right  of  every 
person  to  pursue  any  lawful  business,  oc- 
cupation, or  profession  is  subject  to  the 
paramount  right  inherent  in  every  govern- 
ment as  a  part  of  its  police  power  to  im- 
pose such  restrictions  and  regulations  as 
the  protection  of  the  public  may  require. 
State  V.  Randolph,  23  Or.  74,  17  L.R.A.  470, 
37  Am.  St.  Rep.  655,  31  Pac.  201.  It  is  also 
held  that  such  restrictions  and  regulations 
must  be  uniform,  and  that  the  obligations 
or  burdens  must  be  on  all  of  the  same  class 
alike.  For  instance,  a  license  fee  cannot  be 
imposed  upon  persons  where  others  in  the 
same  class  are  exempt  under  similar  circum- 
stances and  conditions.  State  y.  Hinman, 
65  N.  H.  103,  23  Am.  St.  Rep.  22,  18  Atl. 
194. 

In  the  case  of  State  ex  rel.  Winkler  ▼. 
Bonzenberg,  supra,  the  question  involved 
was  the  validity  of  a  statute  in  Wisconsin 
relative  to  the  licensing  of  plumbers  and  the 
supervision  of  the  plumbing  business.  .  A 
provision  in  the  law  was :  "In  the  case  of  a 
firm  or  corporation  the  examination  or 
licensing  of  any  one  member  of  the  firm  or 
of  the  manager  of  the  corporation  shall 
satisfy  the  requirements  of  the  act.*'  It  was 
decided  that  this  was  a  discrimina1|ipn  in 
favor  of  firms  and  corporations,  and  against 
plumbers  doing  business  alone,  and  that  it 
was  an  infringement  upon  the  provisions  of 
the  ]4th  Amendment  of  the  Federal  Consti- 
tution, that  "no  state  shall  deny  any  per- 
son within  its  jurisdiction  the  equal 
protection  of  the  laws."  We  quote,  with  ap- 
proval, from  the  opinion  of  Judge  Winslow 
as  follows:  "The  14th  Amendment  to  the 
Federal  Constitution  requires  that  no  state 
shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.  In 
the  language  quoted  with  approval  in  the 
case  of  Bittenhaus  y.  Johnston,  92  Wis. 
588,  596,  32  L.R.A.  380,  66  N.  W.  805,  806, 
it  is  required  'that  all  persons  subject  to 
such  legislation  shall  be  treated  alike,  under 
like  circumstances  and  conditions,  both  in 
the  privileges  conferred  and  in  the  liabili- 
ties imposed.'  Under  the  law  before  us,  it 
seems  entirely  clear  that  there  is  discrimi- 
nation in  favor  of  firms  and  corporations  as 
against  a  plumber  doing  business  alone. 
The  plain  meaning  and  effect  of  the  law  is 
that  several  plumbers  may  form  a  partner- 
ship or  corporation,  and  all  engage  in  prac- 
tical plumbing,  when  only  one  of  their 
number  has  obtained,  or  perhaps  is  able  to 
obtain,  a  certificate  of  competency.  Thus, 
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three  or  four  incompetent  plumbers  may  aB- 
sociate  themselves  with  another  who  has  a 
certificate,  and  become  thus  enabled  to  do 
business,  while  a  man  perfectly  competent, 
but  doing  business  alone,  must  go  through 
an  examination,  and  obtain  a  certificate. 
This  is  certainly  discrimination  between 
persons  under  the  same  circumstances  and 
conditions.  It  grants  special  privileges  to 
members  of  a  firm  or  corporation,  and  im- 
poses  special  restrictions  upon  persons  en- 
gaged in  the  same  business  who  wish  to 
prosecute  their  business  alone." 

In  SUte  v.  Gardner,  58  Ohio  St.  599,  41 
L.R.A.  689,  65  Am.  St.  Rep.  785,  51  N.  E. 
136,  it  was  decided:  "A  statute  requiring 
all  who  engage  in  the  business  of  plumbing, 
whether  master  or  employing  plumber  or 
journeyman,  to  first  pass  an  examination 
as  to  fitness  and  procure  a  license,  but  pro- 
viding that  in  case  of  a  firm  or  corporation, 
the  examination  and  licensing  of  any  one 
member  of  such  firm,  or  the  manager  of  the 
corporation,  shall  satisfy  the  requirements 
of  the  act,  thus  permitting  all  members  of 
a  firm  or  corporation  to  pursue  the  busi- 
ness when  only  one  member  or  the  manager 
has  procured  such  license,  is  unconstitu- 
tional and  void,  as  not  operating  equally 
upon  all  of  the  class  pursuing  the  same 
business  under  similar  circumstances.  A 
statute  which  imposes  special  restrictions 
or  burdens,  or  grants  special  privileges,  to 
persons  engaged  in  the  same  business  under 
similar  circumstances,  cannot  have  a  uni- 
form operation,  and  is  void,  because  it  is 
in  contravention  of  the  equal  right  guar- 
anteed to  all  in  the  enforcement  of  laws  and 
in  the  enjoyment  of  liberty  and  of  an  equal 
right  in  the  acquisition  and  possession  of 
property.  A  statute  is  unconstitutional  and 
void  if  it  operates  unequally,  in  that  it  im- 
poses the  burden  of  an  examination  and  li- 
cense fee  upon  certain  persons,  and  exempts 
others  of  the  same  class,  pursuing  the  same 
business  under  similar  circumstances." 

In  the  case  of  Com.  v.  Shafer,  32  Pa. 
Super.  Ct.  497,  it  was  decided  that  a  regu- 
lation in  an  act  which  provided  for  the 
registration  of  master  plumbers  and  fails 
to  provide  for  the  registry  of  journeymen  is 
invalid  as  lacking  in  uniformity. 

A  law  in  Minnesota  which  required  jour- 
neymen plumbers  only  to  stand  an  examina- 
tion and  procure  a  certificate  of  competency 
was  held  invalid  as  making  an  arbitrary 
and  unjustifiable  distinction.  State  ex  rel. 
Chapel  y.  Justus,  90  Minn.  474,  97  N.  W. 
124. 

The  following  is  a  provision  from  an  ordi- 
nance in  the  city  of  Atlanta  in  regard  tp 
licensing  persons  engaged  in  the  plumbing 
business:  "No  person,  firm,  or  corporation 
engaged  in  or  working  at  the  buaineBi  ol 


VICKSBURG  V.  MULLANE. 


427 


plumbing  shall  engage  in  or  work  at  said 
business  in  the  city  of  Atlanta,  either  as 
master,  employing,  or  journeyman  plumber, 
unless  such  person,  firm,  or  corporation  first 
receives  a  license  therefor,  in  accordance 
with  the  provisions  of  this  ordinance.  Any 
person  desiring  to  work  at  or  engage  in  the 
business  of  plumbing,  either  as  master,  em- 
ploying, or  journeyman  plumber,  in  the  city 
of  Atlanta,  shall  be  required  to  submit  to 
an  examination  before  a  board  of  examiners, 
as  hereinafter  provided,  as  to  his  experience 
and  qualifications  in  such  trade,  business,  or 
calling.  In  the  case  of  a  firm  or  corporation, 
the  examination  or  licensing  of  any  one 
member  of  a  firm  or  the  manager  of  the 
corporation  shall  satisfy  the  requirements  of 
this  ordinance." 

In  the  case  of  Henry  y.  Campbell,  133  Ga. 
882,  27  L.R.A.(N.S.)  283,  67  S.  E.  390,  18 
Ann.  Cas.  178,  it  was  decided  that  this  ordi- 
nance, where  one  member  of  a  firm  or  the 
manager  of  a  corporation  has  been  licensed, 
permits  others  than  the  member  or  manager, 
by  virtue  of  the  license,  to  do  the  work  of 
plumbing,  without  standing  examination 
and  procuring  license  as  is  required  of  oth- 
ers doing  like  work,  and  that  the  ordinance 
is  discriminatory  in  character  and  therefore 
unconstitutional.  In  delivering  the  opinion 
of  the  court,  Judge  Holden  said:  "This  pro- 
vision of  the  ordinance  can  have  no  mean- 
ing other  than  that,  when  one  member  of 
a  firm  or  the  manager  of  a  corporation  shall 
successfully  stand  the  examination  before 
the  board  of  examiners  and  obtain  a  license 
to  engage  in  or  work  at  the  business  of 
plumbing,  at  least  any  other  member  of  the 
firm  and  the  corporation,  through  officials 
other  than  the  manager,  can  engage  in  or 
work  at  the  business  of  plumbing  without 
obtaining  the  license  required  by  the  ordi- 
nance. The  ordinance  relates  to  persons, 
firms,  or  corporations  engaged  in  or  work- 
ing at  the  business  of  plumbing,  and  the 
provisions  of  the  ordinance  state  that  the 
examination  or  licensing  of  any  one  mem- 
ber of  the  firm  or  the  manager  of  the  corpo- 
ration shall  satisfy  the  requirements  of  the 
ordinance.  If  the  licensing  of  one  member 
of  a  firm,  or  the  manager  of  a  corporation, 
satisfies  the  requirements  of  the  ordinance 
Mn  the  case  of  a  firm  or  corporation,'  there 
is  nothing  else  to  be  done  in  order  to  entitle 
any  other  members  of  the  firm  and  the 
officials  of  the  corporation  other  than  the 
manager,  who  have  not  obtained  a  license,  to 
do  plumbing  work.  Giving  the  ordinance 
this  construction,  the  conclusion  is  inevi- 
table that  it  is  discriminatory,  for  the  rea- 
son that  under  its  provisions  one  who  is  not 
a  member  of  a  firm  or  corporation,  before 
engaging  in  or  working  at  the  business  of 
plumbing,  would  have  to  stand  the  examina 
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tion  and  obtain  the  license;  whereas,  one 
who  is  a  member  of  a  firm,  and  the  corpo- 
ration through  officials  other  than  the  man- 
ager thereof,  could  engage  in  or  work  at 
the  business  of  plumbing  without  having 
stood  the  examination  or  obtained  a  license, 
if  some  other  member  of  the  firm,  or  the 
manager  of  the  corporation,  in  the  case  of 
a  corporation,  had  stood  the  examination 
and  obtained  a  license." 

We  understand  from  the  brief  of  counsel 
for  the  city  that  they  consider  the  ordi- 
nance saved  from  invalidity  on  the  grounds 
of  discrimination  and  inequality  because  it 
provides  that  the  member  of  a  firm  or  officer 
of  a  corporation  who  stands  the  examination 
and  gets  the  license  shall  do  or  superintend 
the  work;  using  the  words  in  the  ordinance, 
"who  will  give  his  personal  attention  to  the 
work."  We  do  not  think  this  is  so.  The 
provision  for  personal  attention  or  personal 
oversight  will  not  answer  the  objections  of 
inequality,  or  that  the  regulation  is  dis- 
criminating in  its  operation. 

Are  all  the  plumbers  in  Vicksburg  treated 
alike?  Are  the  burdens  placed  upon  them 
by  the  regulations  equal?  Are  they  all 
therein  granted  the  equal  protection  of  the 
law  ?  Is  there  not  a  discrimination  in  favor 
of  firms  and  corporations,  and  against 
plumbers  working  alone? 

It  seems  to  us  that  this  ordinance  imposes 
special  restrictions  and  burdens  on  some 
and  grants  special  privileges  to  others  en- 
gaged in  the  same  work  in  Vicksburg.  Ail 
the  plumbers  in  that  city  are  not  required 
to  stand  the  examination  and  incur  the  ex- 
penses of  a  license  fee.  This  burden  is  not 
placed  on  those  working  for  a  corporation 
where  an  officer  qualifies,  or  on  a  firm  where 
one  member  procures  license.  It  is  imposed 
upon  those  like  Mr.  Mullane,  laboring  alone, 
doing  his  work  by  his  own  hands. 

If  a  plumber  works  for  a  firm  or  corpora^ 
tion,  he  will  not  have  to  comply  with  the 
requirements  of  examination  and  pay  for  li- 
cense. But  he  will  have  to  do  so  if  he  at- 
tempts to  work  alone.  No  matter  how 
skilled  and  competent  he  may  be,  he  must 
be  under  the  employment  of  a  firm  or  a 
corporation,  or  he  must  bear  the  burden  of 
examinations  and  expense  of  fee.  A  firm 
or  corporation,  under  the  ordinance,  may 
employ  plumbers  without  number  who,  when 
so  employed,  are  taken  from  the  operation 
of  the  ordinance.  Surely  this  amounts  to 
discrimination  against  plumbers  working 
alone  and  in  favor  of  plumbers  employed  by 
a  corporation  or  a  firm,  and  also  in  favor 
of  corporations  and  firms.  Surely  this  will 
tend  to  monopoly. 

Mr.  Mullane  is  a  skilled  laborer,  doing 
work  very  important,  and,  in  these  days, 
quite  necessary.    As  such  laborer  and  as  a 
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citizen  he  has  rights  guaranteed  him  by 
the  law.  Among  these  is  ''the  preservation 
of  his  inalienable  rights  to  labor."  Govern- 
ment should  protect  him  in  his  sacred  right 
to  earn  his  livelihood  by  working  at  his 
trade.  It  should  see  that  no  unequal  bur- 
dens are  imposed  upon  him,  and  that  there 
is  no  discrimination  against  him  because  he 
labors  alone.  This  ordinance  does  not  op- 
erate equally  upon  Mr.  Mullane  and  all  oth- 
er plumbers  in  that  city.  It  is  discrimina- 
tory as  to  him. 

Sanitary  measures  designed  for  the  pro- 
tection and  preservation  of  the  health  and 
property  of  a  community  may  be  adopted 
by  a  municipality.  But  these  must  be  gen- 
eral and  equal  in  their  application.  The 
regulations  must  be  uniform.  They  must 
not  be  discriminatory  against  and  in  favor 
of  any  persons  subject  to  their  operation. 

The  ordinance  in  this  case,  intended  for  a 
good  purpose,  we  consider  invalid  for  the 
reason  we  have  stated.  The  chancellor  did 
not  err  in  dissolving  the  injunction. 

In  view  of  the  conclusions  we  have 
reached  relative  to  the  invalidity  of  the 
ordinance,  we  deem  it  unnecessary  to  enter 
into  a  consideration  of  the  fee  of  $15 
charged  Mr.  Mullane  for  drain  laying  only. 
If  proper  and  unobjectionable  regulations 
of  sewage,  plumbing,  and  drain  laying  are 
adopted,  then  a  reasonable  fee  may  be' 
charged  in  order  to  raise  funds  necessary  to 
defray  the  expenses  of  examination  of  ap- 
plicants, etc.,  the  reasonableness  of  the 
amount  of  the  fee  to  be  determined  by  the 
facts  in  the  case.  We  note  in  this  case  that 
the  board  of  examiners  have  not  required 
the  applicants  to  be  examined  as  provided 
by  the  ordinance,  and  from  the  testimony  of 
Mr.  Twiss,  the  city  engineer,  who  seems  to 
have  had  the  matter  in  charge,  that  he  has 
not  drawn  any  pay  from  the  city  for  his 
services  as  an  examiner. 

Affirmed* 
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W.  H.  BUFKIN,  Chancery  Clerk,  Appt, 

V. 

T.  F.  MITCHELL. 

(—  Miss.  — ,  63  So.  458.) 

Schools  »  transportation  of  pupils  at 
public  expense. 

1.  The  requirement  of  uniformity  in  the 
public  school  system  contained  in  a  con- 
stitutional provision  making  it  the  duty 
of  the  legislature  to  encourage,  by  all  suit- 
able means,  the  promotion  of  intellectual, 
scientific,  moral,  and  agricultural  improve- 
ment, bv  establishing  a  uniform  system  of 
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free  public  schools,  and  requiring  that  public 
schools  shall  be  maintained  in  each  school 
district  in  the  county  for  at  least  four 
months  during  each  scholastic  year,  is  not 
violated  by  a  statute  which  provides  for  the 
transportation  at  public  expense  of  pupils 
living  2  miles  from  a  consolidated  school, 
and  for  the  raising  of  funds  to  maintain 
such  schools  of  at  least  seven  months  in 
each  scholastic  year. 

Same  ^  right  to  make  consolidated 
school  a  graded  one. 

2.  A  statute  which  extends  to  a  school 
district  formed  by  the  consolidation  of  two 
or  more  schools,  the  right  to  make  its  school 
a  graded  school  having  the  privileges  grant- 
ed to  separate  school  districts,  is  not  viola- 
tive of  a  constitutional  provision  for  a  uni- 
form system  of  free  public  schools. 

Same  —  powers  of  county  superintend* 
ent. 

3.  A  statute  which  authorizes  the  county 
superintendent  and  board  of  trustees  for 
any  consolidated  school,  to  provide  means 
for  the  transportation  of  pupils  living  2 
miles  from  the  school,  the  necessary  expense 
to  be  paid  out  of  the  county  school  fund 
upon  the  filing  with  the  county  superin- 
tendent, at  the  end  of  each  scholastic  month, 
of  an  itemized  account  approved  and  certi- 
fied by  at  least  two  trustees,  is  not  objec- 
tionable as  committing  too  much  power  and 
discretion    to    the    county    supermtendent. 

Note.  —  Constitutionality  of  statute  prO'^ 
viding  for  transportation  of  pupUs  at 
puhUe  expense. 

The  constitutionality  of  statutes  pro- 
viding for  the  transportation  of  pupils  to 
and  from  school,  wholly  or  partly  at  public 
expense,  seems  very  rarely  to  have  been 
questioned;  and  in  upholding  the  validity 
of  such  a  statute,  Bufkin  v.  Mitchkll  is  in 
accord  with  the  onlv  other  like  case  which 
has  been  found, — tnat  of  School  Dist.  ▼. 
Atzenweiler,  67  Kan.  609,  73  Pao.  9i7, 
which  holds  that  a  statute  providing  thai 
the  school  board  of  any  school  district  where 
there  are  pupils  residing  3  or  more  miles 
from  the  schoolhouse  shall  allow  to  the 
parents  or  guardians  of  such  pupils  a 
limited  compensation,  to  be  paid  out  of 
public  funds,  for  conveying  their  children 
to  and  from  school,  is  not  unconstitutional 
on  the  ground  that  it  diverts  money  col- 
lected by  taxation  to  private  and  individual 
use.  ( Generally,  as  to  the  right  to  use  school 
money  for  transportation  of  public,  see  note 
to  Shanklin  v.  Boyd,  38  L.R.A.(N.S.)  710.) 

Nor  is  an  act  which  contains  such  pro- 
vision in  one  of  its  sections,  while  all  the 
other  sections  of  the  act  relate  to  the  subject 
of  depopulated  school  districts,  unconstitu- 
tional on  the  ground  thai  it  contains  two 
subjects,  as  the  whole  act  relates  to  the 
subject  of  schools  only.  School  Dist.  ▼. 
Atzenweiler,  supra. 

As  to  the  dutv  of  the  public  to  furnish 
free  transportation  to  pupils,  see  note  to 
Fogg  V.  Board  of  Education,  37  L.R.A. 
(N.S.)  1110.  A.  C.  W. 
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Same  »  failure  of  statute  to  fix  mazi- 
mam  expenditure. 

4.  The  failure  of  a  statute  providing  for 
the  transportation  at  public  expense  of 
pupils  living  more  than  2  miles  from  the 
school,  to  provide  a  maximum  amount  to 
be  paid  therefor,  does  not  render  it  un- 
constitutional. 

Same  —  diversion  of  school  funds. 

5.  The  payment  out  of  the  common  school 
fund  for  the  transportation  of  pupils  living 
more  than  2  miles  from  a  consolidated  school 
is  not  a  diversion  of  the  fund  to  noneduca- 
tional  purposes. 

(December  8,  1013.) 

APPEAL  bj  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jones  County 
in  plaintiff's  favor  in  a  mandamus  proceed- 
ing to  compel  defendant  to  issue  a  warrant 
on  the  general  county  school  funds  to  pay 
for  the  transportation  to  and  from  school 
of  pupils  in  consolidated  school  districts. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  DeaTonrs  &  Sharbrough  for 
appellant. 

Messrs.  W.  J.  Pack  and  George  H. 
Ethrldge,  Assistant  Attorney  General,  for 
appellee. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  the  constitutionality  of 
chapter  255  of  the  Laws  of  Mississippi  1912, 
which  provides  for  the  transportation  of 
pupils  in  the  consolidated  school  districts, 
and  for  the  raising  of  funds  to  maintain 
such  schools  for  at  least  seven  months  in 
each  scholastic  year.  A  consolidated  school 
district  was  formed  in  Jones  county,  and 
known  as  the  "Whitfield  Line  Consolidated 
School."  A  contract  was  entered  into  for 
the  transportation  of  pupils  according  to 
the  provisions  of  the  statute.  The  chancery 
clerk,  who  is  also  the  clerk  of  the  board  of 
supervisors  of  the  county,  refused  to  issue 
the  warrant  on  the  general  county  school 
funds  to  pay  for  such  transportation.  On 
the  relation  of  parties  in  interest,  the  dis- 
trict attorney  filed  proceeding  in  mandamus 
to  require  the  clerk  to  issue  the  warrant. 
A  demurrer  was  filed  to  the  petition  of  the 
district  attorney.  The  circuit  judge  over- 
ruled the  demurrer,  and,  appellant  declining 
to  plead  further,  judgment  directing  the  is- 
suance of  the  warrant  was  entered,  from 
which  this  appeal  is  prosecuted. 

Counsel  for  appellant,  at  the  end  of  their 
brief,  say:  "The  purpose  of  the  litigation 
in  this  particular  case  is  to  determine  as 
to  the  validity  and  constitutionality  of  chap- 
ter 256  of  the  Laws  of  1912,  and  the  court 
is  requested  to  determine  as  to  the  consti- 
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tutionality  of  said  chapter.  And  therefore 
it  has  been  agreed  that  the  question  to  be 
presented  to  the  court  for  its  determination 
and  decision  is  as  to  the  validity  and  con- 
stitutionality of  this  chapter,  and  that  any 
other  questions  that  might  be  of  force  and 
effect  in  the  determination  of  this  litigation 
may  be  disregarded  by  the  court."  So  we 
confine  our  consideration  of  this  case  to  the 
question  of  the  validity  of  the  statute. 

Appellant  claims  that  chapter  255  vio- 
lates the  provisions  of  the  Constitution,  be- 
cause it  disturbs  the  uniform  system  of 
free  public  schools.  He  contends  that  the 
payment  for  transportation  of  pupils  is  a 
diversion  of  public  school  funds  to  a  purpose 
not  authorized. 

Chapter  255  is  an  act  to  amend  chapter 
124  of  the  Laws  of  1910,  which  is  "An  Act 
to  Provide  for  the  Transportation  of  Pupils" 
when  schools  are  consolidated. 

Section  1  of  chapter  255,  after  the  enact- 
ing clause  and  the  declaration  that  chapter 
124  of  the  Laws  of  1910  is  amended,  etc., 
reads  as  follows :  "That  where  two  or  more 
schools  are  consolidated  into  one  school  by 
the  county  school  board,  the  board  of  public 
school  trustees  for  said  consolidated  school, 
together  with  the  county  superintendent,  are 
authorized  and  empowered  to  provide  means 
for  the  transportation  of  pupils  living  2 
miles  from  the  consolidated  school  to  and 
from  the  schoolhouse  in  the  district,  under 
such  rules  and  regulations  as  may  be  pre- 
scribed by  the  state  board  of  education." 

Section  2  of  the  chapter  is  as  follows: 
"The  expense  necessary  to  carry  this  act 
into  effect,  and  provide  for  the  transporta- 
tion of  the  pupils  as  provided  in  §  1  of  this 
act,  shall  be  paid  out  of  the  school  fund  of 
the  county.  At  the  end  of  each  scholastic 
month  the  person  or  persons  employed  to 
transport  the  pupils  shall  file  with  the  coun- 
ty superintendent  an  itemized  statement  of 
his  services,  properly  sworn  to  by  him  and 
approved  by  at  least  two  of  the  trustees  and 
certified  to  by  them;  and  upon  the  filing 
of  such  account  with  him,  the  county  super- 
intendent shall  issue  to  such  person  a  pay 
certificate,  and  such  account  shall  be  filed 
and  preserved  in  his  office.  If  the  trustees, 
without  good  cause,  refuse  to  approve  said 
itemized  account,  such  person  may  appeal 
to  the  county  superintendent,  who  shajl  is- 
sue his  pay  certificate  without  the  approval 
of  the  trustees,  in  case  he  decides,  after  full 
investigation,  in  favor  of  the  person  who 
transports  the  pupils.  Upon  the  presenta- 
tion of  the  pay  certificate  for  services  ren- 
dered, as  herein  set  out,  duly  attested  by 
the  county  superintendent,  the  clerk  of  the 
board  of  supervisors  shall  issue  a  warrant 
in  the  manner  as  directed  for  the  issuance  of 
teachers'  warrants  in  §  4566  of  the  Missis- 
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fiippi  Code  of  1906.  The  oath  required  to 
said  account  may  he  made  before  the  county 
superintendent." 

Section  3  provides  that  a  tax  may  be 
levied  on  the  property  in  a  consolidated  dis- 
trict sufficient  to  pay  for  fuel,  transporta- 
tion wagons,  and  other  incidental  expenses, 
to  erect  and  repair  school  buildings  for  the 
district,  and  also  sufficient  to  maintain  the 
schools  of  the  district,  by  supplementing  the 
county  common  school  fund,  for  at  least 
seven  months  in  each  scholastic  year.  On 
petition  of  the  majority  of  the  qualified  elec- 
tors of  a  consolidated  school  district  con- 
taining not  less  than  25  square  miles,  and 
on  the  approval  of  the  county  school  board, 
the  levy  of  taxes  by  the  board  of  supervisors 
may  be  made  in  the  same  manner  as  pro- 
vided in  separate  school  districts.  The 
board  of  supervisors  is  also  authorized  to 
issue  bonds  for  such  dis.trict  to  erect,  re- 
pair, and  equip  school  buildings  therein,  the 
expense  of  transporting  pupils  to  be  borne 
by  the  district  after  the  expiration  of  the 
county  public  school  term. 

Section  4  extends  to  such  district  the 
privilege  of  making  its  school  graded,  and 
having  the  privileges  granted  to  separate 
school  districts  under  §  4535  of  the  ('ode 
of  1906. 

The  constitutional  plan  for  the  establish- 
ing of  a  uniform  system  of  free  public 
schools  in  Mississippi  is  presented  in  arti- 
cle 8  of  the  state  Constitution,  under  the 
subject  of  "Education." 

We  give  the  1st  section  (201 )  of  the  arti- 
cle in  full  as  follows:  "It  shall  be  the  duty 
of  the  legislature  to  encourage,  by  all  suit- 
able means,  the  promotion  of  intellectual, 
scientific,  moral,  and  agricultural  improve- 
ments, by  establishing  a  uniform  system  of 
free  public  schools,  by  taxation  or  otherwise, 
for  all  children  between  the  ages  of  five 
and  twenty-one  years,  and,  as  soon  as  prac- 
ticable, to  establish  schools  of  higher  grrade." 

In  §  202  it  is  stated  that  there  shall  be  a 
superintendent  of  education,  "who  shall  have 
the  general  supervision  of  the  common 
schools  and  of  the  educational  interests  of 
the  state,"  and  who  shall  perform  such  du- 
ties as  shall  be  prescribed  by  law. 

Section  203  provides  a  board  of  education, 
consisting  of  the  secretary  of  state,  the  at- 
torney general,  and  the  superintendent  of 
education,  who  shall  manage  school  funds, 
and  perform  such  duties  as  may  be  pre- 
scribed. 

Section  204  provides  for  a  county  superin- 
tendent of  education,  whose  duties  shall  be 
prescribed  by  law. 

Section  205  requires  that  public  schools 
shall  be  maintained  in  each  school  district 
in  the  county  at  least  four  months  during 
each  scholastic  year. 
r>0  L.K.A.(N.S.) 


Section  206  provides  for  a  county  com- 
mon school  fund  and  state  common  school 
fund,  which  together  shall  be  sufficient  to 
maintain  the  common  schools  for  such  term 
of  four  months.  It  authorizes  any  county 
or  separate  school  district  to  levy  an  addi- 
tional tax  to  maintain  its  school  for  a  longer 
term  than  four  months,  and  declares  that 
the  state  fund  shall  be  distributed  among 
the  separate  counties  and  separate  school 
districts  in  proportion  to  the  number  of 
educable  children. 

In  §  208  it  is  provided  that  no  religious 
or  other  sect  shall  control  any  part  of  any 
fund,  that  no  funds  be  appropriated  for  the 
support  of  sectarian  schools,  nor  for  any 
school  that  at  the  time  of  receiving  such 
appropriation  is  not  conducting  a  free 
school. 

The  foregoing  shows  the  necessary  consti- 
tutional requirements  for  uniformity  in  the 
system  of  free  public  schools  in  this  state, 
in  so  far  as  they  concern  the  present  con- 
sideration. 

It  will  be  seen  that  the  purpose  of  the 
educational  system  provided  in  the  Consti- 
tution is  to  promote  "intellectual,  scientific, 
moral,  and  agricultural  improvements." 
Funds  may  be  raised  by  taxation  or  other- 
wise. The  general  supervision  of  the  edu- 
cational interests  of  the  state  is  committed 
to  a  state  superintendent,  and  he,  with  two 
other  officials,  compose  a  board  who  man- 
age school  funds.  There  is  also  a  county 
superintendent,  whose  duties  are  prescribed 
by  statutes.  Schools  must  be  maintained 
for  four  months  each  year ;  necessary  appro- 
priation must  be  made  to  that  end,  and  the 
distribution  shall  be  to  the  separate  coun- 
ties and  districts  in  proportion  to  the  num- 
ber of  educable  children. 

Wherein  is  there  a  violation  of  these 
fundamental  provisions  for  uniformity  by 
chapter  255? 

Uniform  moans  equable,  applying  like  to 
all  within  a  class.  From  the  Century  Dic- 
tionary we  get  the  definition,  "applicable  to 
all  places,  or  to  all  divisions  of  a  country." 
The  requirement  of  uniformity  is  met  when 
a  law  or  system  operates  uniformly  on  all 
those  coming  under  its  provisions.  Ander- 
son's Law  Dictionary  defines  "uniform"  to 
mean,  "conforming  to  one  rule;  affecting 
persons  and  property  alike."  Laws  are  uni- 
form when  they  "bear  equally,  in  their 
burdens  and  benefits,  upon  persons  standing 
in  the  same  category." 

We  can  hardly  hold  uniformity  in  the  edu- 
cational system  of  Mississippi  to  mean  that 
each  and  every  school  shall  have  exactly  the 
same  course  of  study,  the  same  qualifica- 
tion in  teachers,  the  same  items  of  expenses 
in  conducting  the  schools.  There  should  be 
no  discrimination  as  between  the  difiTerent 
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eounties  or  sections.  Equal  and  uniform 
privil^es  and  rights  should  control  over 
all  the  state.  At  the  same  time  the  ad- 
ministration of  affairs,  the  local  details  of 
the  system,  may  be  committed  by  general 
provision  to  the  local  authorities.  Local 
conditions  vary  in  the  different  sections  and 
require  different  attention. 

Now,  the  consolidation  of  several  schools 
in  rural  communities  into  one  large  school, 
whereby  a  larger  and  more  suitable  build- 
ing is  secured,  improved  school  facilities  and 
conveniences  had,  better  prepared  and  more 
competent  teachers  engaged,  and  general  im- 
provement in  the  means  for  acquiring  an 
education  provided,  is  surely  not  violative 
of  uniformity  in  the  educational  system. 
This  is  in  keeping  with  the  very  purpose 'of 
the  constitutional  plan  to  promote  intel- 
lectual improvement.  It  does  not  disturb 
the  supervision  of  schools  by  the  state  and 
county  officers.  In  truth  the  county  super- 
intendent is  to  take  an  active  part  in  the 
management  of  the  affairs  of  the  new  school. 

Such  consolidation  does  not  prevent  the 
continuation  of  the  school  for  four  months, 
dor  does  it  interfere  with  the  distribution 
of  the  funds  in  proportion  to  the  educable 
children.  On  the  other  hand,  it  is  in  keep- 
ing with  the  authorization  in  §  206  to 
counties  and  separate  districts  to  levy  an 
additional  tax  in  order  to  continue  schools 
for  longer  than  four  months.  It  does  not 
violate  the  provision  in  §  208,  that  no  funds 
shall  be  appropriated  for  a  school  which,  at 
the  time  of  receiving  such  appropriation,  is 
not  conducting  a  free  school,  for  the  chapter 
provides  for  the  organization  of  a  free  pub- 
lic school. 

We  see  no  objection  to  the  act  because  it 
extends  the  right  to  make  such  school  a 
graded  school,  and  the  privileges  granted  to 
separate  school  districts  under  the  Code. 
The  formation  of  such  separate  districts 
and  schools  has  been  approved  by  one  court, 
and  held  to  be  not  violative  of  the  Consti- 
tution. 

In  the  case  of  Bordeaux  v.  Meridian  Land 
&  Industrial  Co.  67  Miss.  311,  7  So.  287, 
Judge  Campbell,  delivering  the  opinion  of 
the  court,  said:  "There  is  nothing  in  the 
Constitution  to  support  the  position  that 
each  county  is  a  school  district,  and  that  a 
district  may  not  be  made  within  a  county. 
The  creation  of  several  school  districts  in 
a  county  is  free  from  any  constitutional  ob- 
jection. And  the  separation  of  towns  from 
the  county,  in  the  creation  of  school  dis- 
tricts, is  not  violative  of  the  uniformitv  in 
the  system  of  free  public  schools  required 
by  the  Constitution." 

We  cannot  agree  with  appellant  in  his 
contention  that  §  4  of  chapter  255,  which 
extends  to  the  consolidated  district  the 
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right  to  make  its  school  a  graded  school  hav- 
ing the  privileges  granted  to  separate  school 
districts  under  §  4535  of  the  Code,  renders 
the  chapter  a  violation  of  the  constitutional 
provision  for  the  uniform  system  of  free 
public  schools.  This  argument  can  be  made 
against  all  separate  school  districts  having 
graded  schools.  Such  schools  do  not  inter- 
fere with  the  uniformity  plan.  We  do  not 
see  any  force  in  his  argument  relative  to 
the  branches  of  study  in  the  school  being 
more  than  those  provided  by  the  statute. 
We  note  that  the  curriculum  set  out  in  the 
Code  is  quite  full.  However,  this  is  a  pro- 
vision of  the  statute,  and  not  a  constitu- 
tional limitation.  While  it  does  not  appear, 
in  the  present  consideration,  that  graded 
schools  violate  this  provision  by  having  ad- 
ditional branches  of  study,  yet  we  see  no  ob- 
jection to  the  legislature's  authorizing  grad- 
ed high  schools  to  add  other  studies;  surely 
this  would  not  affect  the  uniformity  of  the 
school  system.  We  must  bear  in  mind  that, 
when  the  Constitution  was  adopted,  by 
§  201,  the  legislature  was  authorized,  "as 
soon  as  practicable,  to  establish  schools  of 
higher  grade."  Chapter  255  is  dealing  with 
a  regularly  organized  free  public  school  un- 
der the  laws  of  Mississippi,  and  properly 
grants  the  authority  to  maJce  such  school  a 
graded  school,  provided  for  in  the  statute. 

We  see  no  force  in  the  argument  that 
too  much  power  and  discretion  is  committed 
to  the  county  superintendent  in  the  manage- 
ment of  the  school  and  expending  the  money 
for  transportation  of  the  pupils.  It  will  be 
seen  tliat  the  general  laws  require  of  him 
the  performance  of  many  duties,  and  confer 
extended  authority  in  the  administration  of 
the  affairs  of  the  county  schools.  In  the 
very  nature  of  the  case  this  is  necessary. 
In  addition,  it  is  not  objectionable  to  com- 
mit to  the  authorities  in  the  separate  coun- 
ties or  districts  the  management  of  the  local 
details  incident  and  necessary  to  the  suc- 
cessful carrying  on  of  th^  schools.  Thb  does 
not  disturb  the  uniform  system. 

In  8  Words  and  Phrases,  p.  7178,  citing 
Reynolds  v.  Board  of  Education,  66  Kan. 
872,  72  Pac.  274,  as  authority,  we  take  the 
following:  "The  word  'uniform,'  as  used  in 
Const,  art.  6,  §  2  [Kan.],  providing  that  the 
legislature  shall  establish  a  uniform  system 
of  common  schools,  requires  uniform  educa- 
tional facilities.  Such  facilities  may  be 
maintained  with  great  simplicity  of  organi- 
zation in  sparsely  settled  regions,  while  the 
most  elaborate  machinery  is  necessary  to 
meet  the  requirements  of  dense  populations 
in  cities.  The  system  of  schools,  however, 
is  uniform.  Divisions  and  classifications  of 
children  in  various  respects  may  be  neces- 
sary in  the  city,  and  not  in  the  country, 
in  order  to  obtain  the  best  results  from  the 
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facilities  afforded."  We  make  the  following 
quotation  from  the  same  volume  and  page: 
**A  system  of  common  schools  that  grants  to 
all  the  various  Bubdivisions  of  the  state 
equal  and  uniform  rights  and  privileges, 
leaving  only  to  the  local  authorities  the 
,  right  to  govern  the  local  affairs,  is  a  general 
and  uniform  system  within  the  statute  pro- 
viding that  the  legislature  shall  provide  by 
law  for  a  general  and  uniform  system  for 
the  common  schools, — citing  Robinson  v. 
Schenck,  102  Ind.  207,  320,  1  N.  E.  698." 

Appellant  earnestly  contends  that  the 
failure  to  provide  a  maximum  amount  to  be 
paid  contractors  for  the  transportation  of 
children  invalidates  the  act.  We  do  not  aee 
that  this  is  so.  Such  failure  may  be  a  criti- 
cism of  the  law;  but  it  is  not  aul&cient  to 
render  it  unconstitutional.  If  there  is  any 
want  of  wisdom  in  failing  to  provide  a  max- 
imum amount,  this  can  be  easily  remedied 
by  the  legislature. 

Appellant  claims  that  the  payment  for 
the  transportation  of  the  children  out  of  the 
common  school  fimd  is  a  diversion  of  the 
fund  not  authorized  by  the  Constitution. 
We  think  he  is  wrong  in  this  claim.  We 
consider  this  an  item  of  the  expense  in 
conducting  the  school.  The  school  funds  are 
to  be  used  to  maintain  the  public  schools. 
The  incidental  expenses  in  conducting  the 
school  vary  in  different  communities.  Tlie 
funds,  for  instance,  are  not  used  only  to 
compensate  teachers,  but  may  also  be  used 
to  pay  necessary  or  proper  expenses  in  the 
general  operation  of  the  school  system  in 
the  state.  The  county  assessor  is  paid  out 
of  the  school  fund  for  enumerating  educable 
children.  The  expenses  for  holding  teach- 
ers' institutes  come  out  of  »uch  fund,  and 
the  payment  of  the  members  of  the  school 
board  is  out  of  the  same  fund. 

If  the  establishment  of  these  consolidated 
schools  in  rural  districts  is,  as  claimed,  for 
the  general  improvement  in  the  system  as  it 
operates  throughout  the  state,  and  provides 
superior  advantages  and  opportunities  for 
the  promotion  of  intellectual,  scientific,  mor- 
al, and  agricultural  knowledge  and  training, 
then  we  cannot  see  that  there  is  any  im- 
proper diversion  of  the  school  fund  to 
apply  a  necessary  portion  thereof  in  trans- 
porting pupils  residing  outside  of  a  certain 
distance  to  the  school,  so  that  such  consoli- 
dated and  improved  school  may  be  main- 
tained. We  can  readily  see  that  the  organi- 
zation of  such  consolidated  districts,  in 
addition  to  improving  the  school  instruc- 
tion, may  result  in  the  saving  of  expenses  in 
conducting  the  schools  in  the  rural  commun- 
ities through  centralization  and  united  work. 

Chapter  255  is  a  general  law  operating 
equally  upon  all  brought  within  the  rela- 
tions and  circumstances  therein  provided. 
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The  rights,  privileges,  and  benefits  of  the 
act  are  denied  to  none,  and  are  open  and  ap- 
plicable to  all  localities  of  the  state.  We 
do  not  believe  that  the  establishment  of 
consolidated  schools,  with  its  plan  for  trans- 
portation of  pupils,  is  a  break  in  the  uni- 
form system  of  free  public  schoolB  provided 
in  the  Constitution. 
Affirmed. 


PENNSYLVANIA    SUPREMB   COURT. 

BESSIE  G.  COLEMAN 
v. 

PENNSYLVANIA  RAILROAD  COMPANY, 

Appt. 

(242  Pa.  304,  89  Atl.  87.) 

Carriers  —  Pullman  porter  —  contract 
aj^ainst  liability  for  negligence. 

A  railroad  company,  though  not  bound  to 
attach  Pullman  cars  to  its  passenger  trains, 
except  as  it  may  contract  to  do  so,  is, 
nevertheless,  acting  in  its  capacity  of  com- 
mon carrier  in  so  doing;  and  so  cannot  by 
contract  exempt  itself  from  liability  to  per- 
sons employed  on  such  cars  for  its  negli- 
gence or  that  of  its  servants. 

(October  13,  1913.) 

Note.  —  Contract  exempting  railroad 
company  from,  liabiUty  for  negligent 
injury  to  sleeping  car  employees  or 
or  others  sustaining  a  similar  rela* 
tion  to  the  company. 

This  note  supplements  the  note  to  Den- 
ver &  R.  G.  R.  Co.  V.  Whan,  11  L.R.A. 
(N.S.)  432,  cited  in  Colkmait  v.  Pennsyl- 
vania R.  Co. 

Doctrine  upholding  the  contract. 

Supplementing  note  in  11  L.R.A.(N.S.) 
p.  432. 

It  is  stated  in  Periy  v.  Philadelphia,  B. 
&  W.  R.  Co.  1  Boyce  (Del.)  399,  77  AtL  725, 
that  in  the  absence  of  local  legislation  in- 
fiuencing  and  controlling  the  court,  it  may 
be  said  generally  that  m  cases  where  the 
express  messenger  had  knowledge  of  and 
assented  to  the  private  contract  between 
the  express  company  and  the  railroad  com- 
pany, and  he  himself,  in  consideration  of 
employment  by  the  express  company,  volun- 
tarily "^exempted  the  railroad  company  from 
liability  for  negligence,  the  doctrine  an- 
nounced in  the  Express  Cases,  117  U.  S. 
1,  29  L.  ed.  791,  6  Sup.  Ct.  Rep.  642,  628, 
and  the  Voigt  Case,  176  U.  S.  498,  44  L. 
ed.  560,  20  Sup.  Ct.  Rep.  385,  is  approved 
and  followed.  In  some  jurisdictions,  for 
instanco,  Virginia,  Kentucky,  and  Kansas, 
constitutional  or  statutory  provisions  re- 
trictinjy  employees  constrain  the  courts 
thereof  to  hold  such  contracts  void  as  being 
contrary  to  the  policy  of  such  provisions. 
With    t)u?se    exceptions,    however,    the    de- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Phila- 
delphia County,  No.  A,  overruling  its  motion 
for  judgment  non  obstante  veredicto  in  an 
action  brought  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  in- 
testate.   Affirmed. 

The  contract  between  defendant  and  the 
Pullman  Company  offered  in  evidence  by 
the  former  was  as  follows:  "Sixth.  The 
Pullman  Company  shall  and  will  fully  in- 
demnify the  railroad  company  against  any 
and  all  claims  that  may  be  at  any  time 
made,  as  follows:  (a)  Claims  of  employees 
of  the  Pullman  Company,  or  of  their  repre- 
sentatives, on  account  of  death,  personal  in- 
jury, or  otherwise,  howsoever  occurring  or 
sustained." 


The  contract  between  the  decedent  and  the 
Pullman  Company,  also  offered  in  evidence 
by  defendant,  was  as  follows:  "Fourth.  I 
assume  all  risks  of  accidents  or  casualties 
by  railway  travel  or  otherwise,  incident  to 
such  employment  and  service,  and  hereby, 
for  myself,  my  heirs,  executors,  administra- 
tors, or  legal  representatives,  forever  re- 
lease, acquit,  and  discharge  the  Pullman 
Company,  and  its  officers  and  employees, 
from  any  and  all  claims  for  liability  of  any 
nature  or  character  whatsoever,  on  account 
of  any  personal  injury  or  death  to  me  in 
such  employment  or  service.  Fifth.  I  am 
aware  that  said  the  Pullman  Company  se- 
cures the  operation  of  its  cars  upon  lines  of 
railroad,  and  hence  my  opportunity  for  em- 
ployment, by  means  of  contracts  wherein 


cided  weight  of  authority  sustains  such  con- 
tracts as  not  against  public  policy,  for 
the  reason  that  a  railroad  company  in 
transporting  goods  for  an  express  company 
does  so,  not  as  a  common  carrier,  but  as  a 
private  carrier,  and  as  such  private  car- 
rier it  enjoys  freedom  of  contract  and  may 
stipulate  for  exemption  from  liability  for 
injuries  and  loss  resulting  from  negligence 
or  otherwise.  Consequently,  this  Perry 
Case  sustains  the  doctrine  of  the  Voigt 
Case,  discussed  in  the  earlier  note,  and 
holds  valid  a  transportation  contract  where- 
by an  express  company  assumed  all  risk  of 
injury  to  its  employee,  and  agreed  to  hold 
a  railroad  company  harmless  from  all  loss 
arising  therefrom,  and  a  subsequent  con- 
tract between  the  express  company  and  the 
messenger  whereby  the  latter  assumed  all 
risk  of  any  injury  from  the  negligence  of 
the  railroad  company,  since  the  messenger 
is  held  hot  to  be  a  passenger.  The  court 
concluded  that  the  railroad  company  at 
the  time  of  the  accident  was  acting  not  as 
a  common  carrier  in  the  performance  of  a 
public  duty,  but  as  a  private  carrier  with 
the  riffht  of  private  contract,  and  that  it 
was  therefore  competent  for  the  railroad 
company  to  contract  with  the  express  com- 
pany as  it  did;  and  that  the  contract  made 
between  the  messenger  and  express  com- 
pany in  consideration  of  employment  and 
wages  was  valid.  The  Perry  Case  is  in  all 
respects  like  the  Voigt  Case,  except  that 
in  the  former  the  deceased  messenger's 
widow  brought  the  action,  while  in  the  lat- 
ter the  messenger's  injury  did  not  result 
in  death. 

So,  a  contract  by  a  railroad  company  to 
move  a  circus  train,  in  consideration  of 
which  transportation  the  circus  company 
agreed  to  release  the  railroad  company  from 
all  liability  for  injuries  to  the  circus  com- 
pany's employees  resulting  from  the  rail- 
road's negligence,  was  upheld  in  Sager  v. 
Northern  P.  R.  Co.  (G.  0.  D.  Minn.)  166 
Fed.  526,  notwithstanding  a  statute  pro- 
viding that  "every  railroad  company  or- 
ganized or  doinff  business  in  this  state  shall 
be  liable  for  all  damages  done  to  any  em- 
ployee of  such  company,  in  consequence  of" 
60  LJtJ^.(N.S.)  28 


etc.,  "and  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding."  In 
the  opinion  of  the  court  such  a  statute  is 
a  fellow-servant  statute  pure  and  simple, 
and  the  prohibition  therein  contained 
against  the  making  of  contracts  restricting 
the  liability  of  railroad  companies  for  dam- 
ages occasioned  by  their  negligence  should 
not  be  construed  as  having  any  reference 
whatsoever  to  contracts  made  with  railroad 
companies  for  the  rendition  of  special  serv- 
ices by  persons  who  are  in  no  sense  their 
employees.  And  it  was  further  held  in  the 
above  case  that  the  railroad  company  had 
a  right  to  make  such  a  transportation  con- 
tract, notwitlistanding  a  statute  prohibit- 
ing carriers  from  giving  undue  or  unrea- 
sonable preferences  to  persons  or  localities 
with  respect  to  any  particular  description 
of  traffic. 

So,  a  transportation  contract  between  a 
railroad  and  circus  company  whereby  the 
latter,  in  consideration  of  reduced  rates, 
agreed  to  release  the  former  from  liability 
for  injuries  to  the  circus  company's  em- 
ployees resulting  from  the  railroad  com- 
pany's negligence,  was  held  valid  as  between 
the  railroad  company  and  circus  company, 
in  Sager  v.  Northern  P.  R.  Co.  supra. 

So,  a  contract  between  a  railroad  com- 
pany and  a  circus  company  exempting  the 
carrier  from  liability  for  *  negligence,  and 
providing  that  the  carrier's  obligation  shall 
be  that  of  a  private  carrier  only,  is  upheld 
in  Kelley  v.  Grand  Trunk  Western  R.  Co. 
46  Ind.  App.  607,  93  N.  E.  616,  as  not 
being  contrary  to  public  policy. 

So,  a  contract  between  a  showman  and 
railroad  company  whereby  the  latter  agreed 
to  transport  show  cars  for  a  gross  sum  in 
consideration  of  a  release  from  liability  for 
negligence  was  upheld  in  an  action  for  the 
death  of  an  employee  (Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Henry,  170  Ind.  94,  83  N. 
E.  710,  reversing  —  Ind.  App.  — ,  86  N.  E. 
G36),  as  not  being  within  a  statute  de- 
claring to  be  againrt  public  policy,  and  null 
and  void,  three  classes  of  contracts,  namely: 
"All  contracts  between  emplover  and  em- 
ployee releasing  the  employer  from  liability 
for  damages  arising  out  of  the  negligence 


434 


PENNSYLVANIA  SUPREME  COURT. 


said  the  Pullman  Company  agrees  to  indem- 
nify the  corporations  or  persons  owning  or 
controlling  such  lines  of  railroad,  against 
liability  on  their  part  to  the  employees  of 
said  the  Pullman  Company  in  cases  provided 
for  in  such  contracts,  and  I  do  hereby  ratify 
all  such  contracts  made,  or  to  be  made,  by 
said  the  Pullman  Company,  and  to  agree 
to  protect,  indemiflfy,  and  hold  harmless 
said  the  Pullman  Company  with  respect  to 
any  and  all  sums  of  money  it  may  be  com- 
pelled to  pay,  or  liability  it  may  be  subject, 
to,  under  any  such  contract,  in  consequence 
of  any  injury  or  death  happening  to  me; 
and  this  agreement  may  be  assigned  to  any 
such  corporation  or  person  and  used  in  its 
defense." 

Further  facts  appear  in  the  opinion. 


Messrs.  C«  Andrade,  Jr.,  J.  Frederick 
Jcnkinson,  and  John  Hampton  Barnes, 

for  appellant: 

Coleman  was  not  a  passenger. 

Lewis  y.  Pennsylvania  R.  Co.  220  Pa.  317, 
18  L.R.A.(N.S.)  278,  69  Atl.  821,  13  Ann. 
Cas.  1142;  Rose  v.  Pennsylvania  R.  Co.  17 
Pa.  Dist.  R.  57;  Smallwood  v.  Baltimore  & 
O.  R.  Co.  215  Pa.  640,  64  Atl.  732,  7  Ann.  . 
Cas.  525;  Pennsylvania  R.  Co.  v.  Price,  96 
Pa.  256;  Price  v.  Pennsylvania  R.  Co.  113 
U.  S.  218,  28  L.  ed.  980,  5  Sup.  Ct.  Rep.  427 ; 
Foreman  ▼.  Pennsylvania  R.  Co.  195  Pa. 
499,  46  Atl.  109;  Scott  v.  Pennsylvania  Co. 
151  Fed.  931. 

The  defendant,  as  to  this  action,  is  not  a 
common  carrier. 

Pullman's  Palace  Car  Co.  v.  Missouri  P. 
R.  Co.  115  U.  S.  587,  29  L.  ed.  499,  6  Sup. 


of  the  employer;  all  contracts  between  em- 
ployer and  employee  releasing  third  per- 
sons or  corporations  from  liability  for  dam- 
ages arising  out  of  the  negligence  of  such 
third  person;  all  contracts  between  an  em- 
ployee and  a  third  person  or  corporation  in 
which  it  is  agreed  that  the  employer  of  such 
employee  shall  be  released  from  liability 
for  damage  of  such  employee  arising  out  of 
the  negligence  of  the  employer."  The  court 
proceeded  upon  the  theory  that  the  rail- 
road company  was  under  no  obligation  as 
a  public  carrier  to  convey  the  show  cars; 
that  it  had  the  right  to  enter  into  a  private 
contract  to  do  so;  and  as  a  private  car- 
rier, it  had  the  right  to  name  the  condi- 
tions upon  which  it  would  undertake  to 
do  so.  When  the  deceased  entered  the  car 
for  passage  without  procuring  any  ticket, 
and  with  knowledge  that  he  nad  obtained 
no  right  from  the  railroad  company  to  be 
carried,  he  was  bound  to  know  that  the 
car  , would  be  drawn  to  its  destination  un- 
der some  private  arrangement  between  his 
employer  and  the  railroad  company,  and 
that  whatever  right  he  had  to  be  carried 
over  the  railroad  arose  from  the  contract 
of  agreement  made  by  his  employer  with 
that  company.  The  deceased  employee,  by 
entering  the  showman's  service,  and  accept 
ing  the  provisions  made  for  the  transporta- 
tion of  employees,  in  a  modified  sense  made 
himself  a  party  to  the  contract.  His  rightb 
and  obligations  were  at  least  measured  by 
it.  So  far  as  it  was  the  decedent's  con- 
tract, it  was  with  the  railroad  company  in 
effect  relieving  it  as  a  private  carrier  un- 
der a  special  agreement,  from  liability  for 
accidents  from  all  sources  affecting  him. 
The  decedent  was  not  an  employee  of  the 
railroad  company.  His  contract  was  not 
with  his  employer  releasing  a  third  person 
from  liability  for  negligence;  nor  was  it 
the  contract  of  an  employee  with  a  third 
person  releasing  his  employer  from  lia- 
bility for  negligence.  In  any  view  that 
may  be  taken  of  the  relation  sustained  by 
decedent  to  the  contract  between  his  em- 
ployer and  the  railroad  company,  it  can- 
not be  said  to  fall  within  the  inhibitions  of 
the  statute  above  set  out,  and  must  there- 
50  L.R.A.(N.S.) 


fore  be  held  to  be  governed  by  the  prin- 
ciples of  the  common  law. 

Oases  holding  contracts  invalid. 

Supplementing  note  in  11  L.R.A.  (N.S.) 
p.  434. 

Some  of  the  later,  as  well  as  the  earlier, 
cases  Mupport  the  view  taken  in  Coleman 
V.  Pennsylvania  R.  Co.,  that  the  contract 
is  invalid. 

Thus,  in  Sewell  v.  Atchison,  T.  &  S.  F. 
R.  Co.  78  Kan.  1,  96  Pac.  1007,  an  ex- 
press messenger  had  entered  into  a  con- 
tract with  an  express  company  whereby  he 
agreed  to  absolve  the  express  company  and 
the  railroad  company  from  liability  for  any 
injury  occurring  to  him  while  traveling 
over  the  railway  company's  lines  as  an  ex- 
press messenger.  The  supreme  court  of 
Kansas,  upon  the  first  hearing  of  the  crm*. 
held  that  the  contract  was  legal  and  a  bar 
to  the  action  for  damages  by  the  messen- 
ger's widow  against  the  railway  company. 
In  this  opinion  the  court  followed  the  deci- 
sion of  the  Voigt  Case.  Upon  a  rehearing 
the  court  decid^  that  the  contract  between 
the  messenger  and  his  employer,  the  ex- 
press company,  whereby  he  agreed  to  re- 
lease  the  express  company  and  the  railroad 
company  from  all  liability  for  damages  oc- 
casioned by  their  negligence,  was  void  be- 
cause it  was  prohibited  by  the  state  stat- 
utes making  the  railroad  company  liable 
for  all  damages  done  to  persons  or  property 
in  consequence  of  any  neglect  on  its  part, 
and  for  all  damages  done  to  any  of  its  em- 
ployees in  consequence  of  any  negligence 
of  its  agents  or  by  any  mismanagement  of 
its  engineers  or  other  employees.  Mhsoh, 
J.  (who,  by  the  way,  seems  to  have  written 
all  the  opinions  in  this  case),  dissenting, 
said:  "I  adhere  to  the  view  that  the  mes- 
senger could  lawfully  contract  to  relieve 
the  express  company  from  liability  for  in- 
juries caused  by  negligence  of  the^  railway 
company,  because  such  negligence  was  be- 
yond the  control  of  the  express  company; 
that  the  contract  between  the  railway  com- 
pany and  the  express  company  was  valid 
because  the  former  was  not  under  any  obli- 
gation  to  afford   express   facilities   to  the 
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Ct  Rep.  194;  Rose  ▼.  Pennsylvania  R.  Co. 
17  Pa,  Diat.  R.  67;  Express  Cases,  117  U.  S. 
1,  20  L.  ed.  791,  6  Sup.  Ct.  Rep.  642,  628; 
Russell  ▼.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
157  Ind.  305,  55  L.R.A.  253,  87  Am.  St  Rep. 
214,  61  N.  E.  678;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Hamler,  215  111.  525,  1  L.R.A.(N.S.) 
674,  106  Am.  St.  Rep.  187,  74  N.  E.  705,  3 
Ann.  Cas.  42. 

The  defendant  may  avail  itself  of  Cole- 
man's contract,  even  although  rt  was  not 
directly  with  the  defendant. 

Hoffeditz  v.  Pennsylvania  R.  &  Min.  Co. 
129  Pa.  264,  18  Atl.  125;  Fairchild  v. 
Philadelphia,  W.  &  B.  R.  Co.  148  Pa.  627, 
24  Atl.  79;  Ringle  v.  Pennsylvania  R.  Co. 
164  Pa.  529,  44  Am.  St.  Rep.  628,  30  Atl. 
492;    Robinson   v.   Baltimore  &   O.   R.   Co. 


222  U.  S.  506,  50  L.  ed.  288,  32  Sup.  Ct. 
Rep.  114. 

Messrs.  George  S.  Munson,  John  C. 
Asbury,  and  Abraham  M.  Beitler,  for  ap- 
pellee: 

The  contract  signed  by  Coleman,  being  ex- 
pressed in  general  terms,  will  not  be  pre- 
sumed to  release  the  railroad  company  from 
liability  for  injuries  caused  by  its  own  negli- 
gence. 

Mynard  v.  Syracuse,  B.  k  N.  Y.  R.  Co.  71 
N.  Y.  180,  27  Am.  Rep.  28;  Holsapple  v. 
Rome,  W.  &  O.  R.  Co.  80  N.  Y.  275;  Nicholas 
V.  New  York  C.  &  H.  R.  R.  Co.  89  N.  Y. 
370;  Kenney  v.  New  York  C.  &  H.  R.  R.  Co. 
125  N.  Y.  422,  26  N.  E.  626;  Perry  v.  Payne, 
217  Pa.  252,  11  L.R.A.(N.S.)  1173,  66  Atl. 
553,  10  Ann.  Cas.  589. 

A  railroad  or  other  common  carrier  can- 


latter,  and  therefore  could  attach  to  its 
concessions  any  conditions  it  saw  fit,  even 
to  the  extent  of  avoiding  liability  for  its 
own  dereliction;  and  that  the  two  contracts 
brought  the  messenger  into  privity  with  the 
railway  company,  and  effectually  waived 
his  claim  to  recover  for  his  injuries."  In 
a  petition  for  a  second  rehearing,  it  was 
contended  that  if  the  act  providing  "that 
railroads  in  this  state  shall  be  liable  for 
all  damages  done  to  person  or  property, 
when  done  in  consequence  of  any  neglect 
on  the  part  of  the  railroad  company,"  was 
so  construed  as  to  cut  off  the  defense  of 
assumption  of  risk  by  contract,  the  statute 
itself  would  be  void  because  repugnant  to 
the  Federal  Constitution,  and  especially  to 
the  14th  Amendment  thereof.  In  a  per 
curiam  opinion  the  eourt  stated  that  under 
the  act  above  set  out  and  the  act  making 
railroad  companies  liable  to  their  employees 
for  injuries  sustained  through  the  negli- 
gence of  its  other  employees,  "an  express 
messenger  cannot,  by  contract  made  in  ad- 
vance, relieve  a  railroad  company  from  lia- 
bility for  injuries  received  through  its 
negligence  while  in  the  performance  of  his 
duties  upon  its  cars.  In  this  we  discover 
no  conflict  with  any  provision  of  either  the 
state  or  Federal  Constitution."  This  case 
was  followed  in  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Derrick,  78  Kan.  884,  96  Pac.  1018. 

In  Missouri,  K.  k  P.  R.  Co.  v.  West,  38 
Okla.  581,  134  Pac.  655,  the  waiver  provi- 
sions in  the  contract  of  employment  of  an 
express  messenger  were  held  invalid  and 
ineffectual  to  relieve  from  liability  for  a 
negligent  injury.  The  court  said  that  if 
their  validity  was  governed  by  the  law  of 
Kansas,  where  the  contract  was  made,  the 
Kansas  decisions  already  referred  to  were 
controlling;  and  if  the  law  of  Oklahoma, 
where  the  injury  occurred,  governed,  the 
provision  of  the  Constitution  of  that  state, 
that  "any  provision  of  a  contract,  express 
or  implied,  made  by  any  person,  by  which 
any  of  the  benefit's  of  this  Constitution  is 
sought  to  be  waived,  shall  be  null  and 
void,"  was  controlling. 

In  Weir  v.  Rountree,  97  C.  Q.  A.  ^00, 
W  J.3-A.(:^.S.) 


173  Fed.  776,  19  Ann.  Cas.  1204,  the  court, 
being  of  the  opinion  that  the  case  was  gov- 
erned by  the  law  of  Kansas,  followed  the 
decisions  in  that  state,  and  held  that  the 
stipulations  in  the  agreements  between  an 
express  messenger  and  the  express  com- 
pany, and  between  the  latter  company  and 
a  railroad  company,  which  were  relied  upon 
as  a  waiver  of  any  right  of  action  against 
the  railroad  company  for  the  negligent 
death  of  the  messenger,  were  invalid.  The 
decision  that  the  case  was  goverxied  by  the 
law  of  Kansas,  where  the  injury  and  death 
occurred,  rather  than  the  law  of  Nebraska, 
where  the  contracts  in  Question  were  made, 
was  placed  upon  two  alternative  grounds: 
(1)  That  the  action  was  not  based  upon 
the  contract,  but  upon  the  statutory  law  of 
Kansas;  and  (2)  that  it  was  not  con- 
templated that  the  contract  of  employment 
should  be  wholly  performed  within  Ne- 
braska, but  that  the  services  were  to  be 
rendered  in  different  states,  and  for  that 
reason  the  law  of  Kansas,  as  the  place  of 
performance  and  the  place  where  the  cause 
of  action  accrued,  snould  govern.  (Jen- 
erally,  as  to  conflict  of  laws  in  relation  to 
actions  for  personal  injury  or  death,  see 
note  in  56  L.R.A.  193,  and  other  notes  re- 
ferred to  in  Index  to  L.R.A.  Notes,  "Con- 
flict of  Laws,"  §  22. 

Right  of  railroad  company  to  avail  itself  of 

the  contract. 

Supplementing  note  in  11  L.R.A.(N.S.) 
p.  437. 

A  transportation  contract  between  a  rail- 
road company  and  a  circus  company,  ex- 
empting the  former  from  liability  to  the 
latter  and  its  emplovees,  while  legal  and 
binding  as  between  ue  parties  themselves, 
cannot,  as  a  matter  of  law,  operate  to  de- 
feat an  action  brought  by  one  of  the  em- 
ployees of  the  circus  company  having  no 
knowledge  of  such  contract,  to  recover 
damages  from  the  railroad  company  caused 
by  the  negligence  of  the  railroad  company's 
servant.  Sager  v.  Northern  P.  R.  Co.  (C.  C. 
D.  Minn.)  166  Fed.  526.  The  court  said 
iq  the  above  case^  with  respect  to  au  ii)- 
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not  hj  contract  stipulate  against  liability 
caused  by  its  own  negligence. 

Pennsylvania  R.  Co.  v.  Henderson,  51  Pa. 
315,  6  Am.  Neg.  Cas.  244;  Willock  ▼.  Penn- 
sylvania R.  Co.  168  Pa.  184,  27  L.R.A.  228, 
45  Am.  St.  Rep.  674,  30  Atl.  948;  McMinn 
T.  Pittsburgh,  M.  &  Y.  R.  Co.  147  Pa.  5,  23 
Atl.  325. 

While  not  a  "passenger,"  Coleman  was 
entitled  to  protection  against  the  negligence 
of  the  railroad. 

Lockhart  v.  Lichtenthaler,  46  Pa.  151; 
I^ckawanna  &  B.  R.  Co.  v.  Chenewith,  52 
Pa.  382,  91  Am.  Dec.  168. 

In  Pennsylvania,  when  a  railroad  under- 
takes to  carry  passengers  or  merchandise  or 
privately  owned  railway  cars,  it  does  so  in 
its  public  capacity  as  a  common  carrier  by 
force  of  our  laws. 

Trnnick  t.  Smith,  63  Pa.  18;  Cumberland 


Valley  R.  Co.'s  Appeal,  62  Pa.  218;  Boyls 
V.  Philadelphia  &  R.  R.  Co.  54  Pa.  310; 
Logan  Coal  Co.  v.  Pennsylvania  R.  Co.  154 
Fed.  497. 

Stewart,  J.,  delivered  the  opinion  of  th« 
court : 

The  general  rule  that  no  contract,  condi- 
tion, or  limitation  will  relieve  a  carrier 
from  liability  to  a  passenger  for  the  conse- 
quence of  its  own  negligence,  or  the  nep;li- 
gence  of  its  servants,  is  not  open  to  ques- 
tion, and  we  need  not  delay  to  cite  cases  in 
which  such  contracts  have  been  held  to  be 
void  as  offending  against  public  policy. 

The  contention  on  part  of  the  appellant 
is  that  the  rule  does  not  apply,  for  the  rea- 
son that  the  plaintiff's  husband  did  not 
stand  in  the  relation  of  passenger  to  the  de- 
fendant company,  and  that,  as  to  him,  do- 


jured  circus  employee's  right  to  maintain  an 
action  for  personal  injuries  received  as  a 
consequence  of  the  railroad's  negligence,  that 
the  plaintiff  undoubtedly  knew  that  his 
employer,  the  circus  company,  had  made  an 
arrangement  for  his  transportation  from 
place  to  place  while  he  was  employed  in 
the  service  of  the  eircus  company.  He  prob- 
yiblj  knew  that  the  arrangement  between 
his  employer  and  the  railroad  company  was 
such  as  to  exempt  and  relieve  the  railroad 
company  from  that  extraordinary  degree 
of  care  which  the  law  imposes  upon  common 
carriers  in  the  performance  of  their  duties 
to  the  general  public  The  plaintiff,  of 
course,  knew  that  the  railroad  company 
could  not  be  required  to  move  the  circus 
train  in  the  manner  in  which  it  was  being 
moved  at  the  time  of  his  alleged  injury, 
and  we  must  assume  that  he  knew  that  his 
employer  had  made  some  contract  with  the 
defendant  whereby  he  (the  plaintiff),  to- 
gether with  his  other  coemployees,  should 
be  carried  about  the  country.  Such  fact, 
however,  does  not  furnish  the  least  justi- 
fication for  the  assumption  that  he  author- 
izes his  employer  to  make  an  arrangement 
with  the  railroad  company  absolving  that 
company  from  liability  for  damages  in  the 
event  of  injury.  The  court  was  of  the 
opinion  that  the  plaintiff  in  this  case  had 
the  right  to  assume  that  his  employer,  in 
making  a  contract  with  the  railroad  com- 
pany for  his  transportation,  would,  if 
neoessarv,  fully  protect  his  rights  against 
the  negligent  act  of  the  railroad.  Certoinly, 
it  is  not  to  be  presumed  that  he  intended 
to  authorise  his  employer  to  bargain  away 
without  his  knowledge  such  an  important 
right  as  an  action  for  damages  in  case  he 
was  Injured  through  the  negligence  of  the 
railroad  company.  Plaintiff's  employer 
had  the  right  to  arrange  for  his  transpor- 
tation, as  that  was  presumably  part  of  his 
contract  of  employment  with  the  circus 
company,  but  when  such  company,  without 
any  notice  to  this  plaintiff,  attempted  to 
bargain  away  rights  existing  or  subsequen^- 


ly  arising  between  him  and  third  parties, 
it  was  attempting  to  do  that  which  it 
had  no  power  or  authority  to  do,  and  the 
plaintiff  should  not  be  bound  by  such  un- 
authorized action. 

Where  an  express  messenger  would  have 
had  no  right  of  action  against  a  railroad 
company  for  personal  injury  had  he  livedi 
because  he  had  ratified  a  contract  between 
his  employer  and  the  railroad  company 
exempting  the  latter  from  liability  for 
negligence  in  case  of  injury,  and  because  he 
had  contracted  with  his  employer,  the  ex- 
press company,  to  assume  all  risks  of  in- 
jury from  the  negligence  of  the  railroad 
company,  in  consideration  of  employment 
and  wages,  the  widow,  having  stepped  into 
the  shoes  of  her  husband,  could  maintain  no 
action  against  the  railroad  company  for  his 
death.  Perry  v.  Philadelphia,  ^.  &  W.  R. 
Co.  1  Boyce  (Del.)  399,  77  Atl.  725. 

Under  a  Kansas  statute  providing  that 
railroads  within  the  state  shall  be  liable  "for 
all  damages  done  to  persons  and  property 
when  done  in  consequence  of  any  neglect 
on  the  part  of  the  railroad  company,"  and 
railroad  companies  organized  or  doing  busi- 
ness within  tne  state  '"shall  be  liable  for  all 
damages  done  to  any  employee  of  such 
company  in  consequence  of  any  negligence  of 
its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employees,  to  any  person 
sustaining  such  damage,"  it  is  held  in 
Weir  v.  Rountree,  97  C.  C.  A.  500,  178 
Fed.  776,  19  Ann.  Cas.  1204,  that  a  contract 
between  a  railroad  company  and  an  express 
company  releasing  the  former  from  liability 
for  injury  to  an  employee  of  the  latter  in 
consequence  of  the  railroad's  negligence, 
and  a  contract  between  the  express  company 
and  one  of  its  employees  whereby  the  latter 
assumed  all  risk  of  injury  while  riding  on 
the  cars  of  the  railroad  company,  ratified 
the  contract  between  the  railroad  company 
and  express  company,  and  agreed  to  save 
the  express  company  harmless  from  any 
liability  thereon,  are  not  available  as  a  de- 
fense to  i^n  action  aj^ainst  the  rf^lrqad  cgm- 
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fendant  was  not  a  common  carrier.  The 
doctrine  here  asserted  is  not  without  high 
judicial  sanction.  It  has  prevailed  in  many 
jurisdictions  in  actions  between  railroad 
companies  and  employees  of  express  and 
news  companies,  and  in  other  jurisdictions, 
not  so  many,  perhaps,  in  actions  between 
railroad  companies  and  employees  of  sleep- 
ing car  companies.  We  need  not  stop  to 
inquire  in  what  respects  the  duties  of 
an  express  or  news  agent  differ  from  those 
of  a  Pullman  porter,  for,  while  in  some 
of  the  cases,  more  particularly  that  of 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt, 
176  U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct. 
Rep.  385,  emphasis  more  or  less  seems  to 
be  given  to  the  differences  which  bring  an 
express  messenger  into  a  relation  toward 
the  railroad  company  resembling  somewhat 
that  of  an  employee,  the  ratio  decidendi  is 
the  same  in  both  classes  of  cases.    These  de- 


cisions rest  fundamentally,  not  on  difference 
of  character  of  employment,  but  on  the  dis- 
tinct proposition  that  no  common-law  duty 
requires  of  a  railroad,  as  a  common  carrier, 
to  transport  with  its  passenger  trains  cars 
specially  adapted  to  the  exclusive  use  of 
express  or  sleeping  car  companies;  that  it 
has  a  legal  right  to  perform  or  refuse  sudi 
services  as  it  sees  fit;  and  that  therefore, 
when  it  does  contract  to  render  such  service, 
it  may,  without  offense  against  public  pol- 
icy, stipulate  specially  how  far  its  liability 
for  negligence  shall  extend.  While  this  doc- 
trine has  been  rejected  by  the  courts  of  some 
of  the  states,  it  must  be  admitted  that  the 
weight  of  authority  is  in  its  favor.  The 
Supreme  Court  of  the  United  States  has 
given  its  sanction  to  it  in  the  leading  case 
of  Baltimore  A  O.  S.  W.  R.  Co.  v.  Voigt* 
supra,  and,  as  is  shown  in  the  very  full 
and  satisfactory  note  to  the  Colorado  case 


pany  by  the  widow  for  the  death  of  such 
employee,  resulting  from  the  railroad  com- 
pany's negligence.  The  court  said :  ''One 
reason  why  plaintiff  [express  company]  is 
not  entitled  to  the  relief  asked  is  that  the 
injury  and  death  occurred  in  the  state  of 
Kansas,  and  the  rights  of  the  widow  are  to 
be  measured  according  to  the  laws  of  that 
state.  We  need  not  stop  to  inquire  whether 
or  not  the  contract  in  question  was  valid 
according  to  the  laws  oi  Nebraska,  where 
executed,  as  the  widow  is  not  basing  her 
action  upon  such  contract,  but  upon  the 
statute  law  of  Kansas.  Whether  such  con- 
tract is  available  as  a  defense  to  her  action 
we  think  determinable  according  to  the 
laws  of  Kansas.  .  .  .  Again,  it  is  ap- 
parent from  the  facts  that  it  was  not  con- 
templated that  the  contract  of  employment 
between  Rountree  and  the  express  company 
should  be  wholly  performed  within  the 
state  of  Nebraska,  where  the  contract  of 
employment  was  entered  into,  but  that  the 
service  to  be  rendered  was  to  be  in  different 
states.  For  that  reason  we  think  the  law 
of  the  place  of  performance,  and  where  the 
cause  of  action  accrues,  should  govern. 
.  .  .  We  do  not  think  that  it  could  be 
successfully  contended  in  such  ease  that, 
because  the  contract  was  made  in  the  state 
in  which  the  recovery  could  be  had,  it 
would  operate  to  give  him  a  cause  of  action 
in  the  state  where  the  injurv  took  place, 
contrary  to  the  laws  of  such  state;  and 
the  converse  of  the  rule  must  also  be  true." 

Change  of  employment. 

In  Baltimore  &  O.  R.  Co.  v.  Duke,  38 
App.  D.  C.  164,  Ann.  Cas.  lOlSC,  832,  the 
court,  while' conceding,  upon  the  authority 
of  the  Voigt  Case,  that  the  original  con- 
tract of  an  employee  of  an  express  company, 
by  which  he  assumed  the  risk  of  the  em- 
ployment and  agreed  to  indemnify  his  em- 
ployer against  all  liability,  would  have 
relieved  the  railroad  company  from  liabil- 
ity to  him  for  negligence  (the  express 
60  L.R.A.(N.S.)  . 


company's  contract  with  the  railroad  com- 
pany having  exempted  it  from  liability  to 
any  of  the  former's  employees),  notwith- 
standing the  employee  was  a  minor  when 
he  entered  into  the  contract  of  employment, 
it  appearing  that  he  ratified  the  contract 
by  remaining  in  the  employment  of  the  com- 
pany for  sixteen  months  after  attaining 
his  majority, — nevertheless  held  that  the 
railroad  company  was  not  protected  by  the 
contract  for  the  reason  that,  prior  to  the 
time  of  the  injury,  the  employee  had  been 
promoted  from  the  position  of  helper,  for 
which  he  received  $18  per  month,  to  the 
position  of  driver,  for  which  he  received 
$85  per  month.  And  it  was  so  held  even 
upon  the  assumption  that  the  duties  which 
he  was  performing  at  the  time  of  the  injury 
were  in  the  line  of  his  duties  as  helper, 
it  appearing  that  they  were  not  in  line 
with  his  employment  as  driver,  and  that 
after  his  promotion  he  was  entitled  to  extra 
compensation  for  the  performance  of  such 
duties.  The  decision  is  on  the  ground  that 
the  change  in  his  position  and  duties 
operated  to  put  an  end  to  the  original  con- 
tract. Referring  to  the  contract,  the  court 
observed  that  it  was  not  against  public 
policy,  yet  it  purported  to  absolve  the  rail- 
road company  from  the  consequences  of 
its  own  negligence,  and  Jience  should  re- 
ceive a  strict  construction.  It  was  further 
held  in  this  case,  that,  as  the  pass  issued 
by  the  railroad  to  the  employee  was  not 
issued  as  a  gratuity,  but  upon  a  considera- 
tion moving  from  the  express  company  to 
the  carrier,  the  railroad  company  was  not 
protected  by  a  provision  that  the  person 
using  it  assumed  all  risk  of  accident  and 
injury. 

In  Missouri,  K.  ft  T.  R.  Co.  y.  West,  38 
Okla.  581,  134  Pac.  655,  the  court  observed 
that  it  was  not  clear  that  the  contracts  in 
question  covered  the  employment  in  which 
the  deceased  was  engaged  at  the  time  of 
his  injury;  and  if  not,  that,  in  itself,  was 
a  sufficient  reason  for  excluding  them  from 
the  evidence.  J.  D.  0. 
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of  Denver  &  R.  G.  R.  Co.  v.  Whan,  in  11 
L.R.A.(N.S.)  432,  a  majority  of  the  courts 
where  the  question  has  heen  adjudicated  are 
in  accord  in  their  acceptance  of  the  doctrine. 
This  circumstance,  were  it  an  open  ques- 
tion with  us,  would,  while  of  cou  'se  not  con- 
trolling, make  largely  for  its  acceptance 
here.  But  it  is  not  an  open  question  in 
Pennsylvania.  By  repeated  adjudications 
we  have  settled  it  for  ourselves  in  a  way 
which,  though  it  run  counter  to  the  cur- 
rent of  more  recent  judicial  decisions  in 
other  jurisdictions,  can  be  so  well  vindicated 
on  principle,  and  so  accords  with  just  con- 
ception of  what  a  sound  public  policy  re- 
quires, that  without  disposition  to  criticize 
the  decisions  of  courts  holding  to  a  difTerent 
view,  we  can  see  no  reason  for  substituting 
their  conclusions  for  those  of  our  own  wliich 
have  been  deliberately  reached  and  reas- 
serted. 

If  we  allow  the  word  "passenger"  to  mean 
no  more  than  it  ordinarily  imports  as  now 
used,  especially  by  carriers  in  the  course  of 
their  business,  then  it  is  quite  true  that 
plaintifiTs  husband  was  not  a  patssenger  on 
defendant's  train  when  the  accident  oc- 
curred. So  much  must  be  admitted.  But 
then  neither  was  he  an  employee;  nor  yet 
was  he  a  trespasser.  It  is  not  easy  to  de- 
fine the  exact  relation  in  which  he  stood  to 
the  defendant.  We  do  not  know  that  it  has 
been  attempted  except  in  the  negative  way 
above  indicated.  One  thing  is  clear,  he  was 
in  a  place  he  had  a  right  to  be;  and,  this 
being  so,  it  may  be  that  we  shall  be  able 
with  less  difficulty  to  define  the  exact  rela- 
tion in  which  the  defendant  company  stood 
towards  him,  which  after  all  must  be  the 
governing  consideration.  If,  as  a  common 
carrier,  it  was  rendering  this  particular 
.  service  of  personal  transportation,  it  will, 
of  course,  be  admitted  that  no  contract 
would  avail  to  exempt  it  from  liability  for 
negligence.  The  contention  of  appellant  is 
that,  though  a  common  carrier  as  to  the 
general  public,  yet,  because  of  the  contract 
between  the  defendant  company  and  the 
Pullman  Company,  to  the  provisions  of 
which  the  husband  voluntarily  subjected 
himself,  the  defendant  company  became  a 
private  carrier  as  to  him,  inasmuch  as  the 
service  contracted  for  and  rendered  was  such 
as  at  common  law  the  defendant  could  not 
have  been  compelled  to  render. 

It  may  be  conceded  that  the  defendant 
company,  aside  from  its  contract,  was  under 
no  duty  to  render  the  service  it  contracted 
for  with  the  Pullman  Company.  It  is  im- 
portant, however,  to  inquire  on  what  ground 
a  refusal  to  render  the  service  would  have 
been  justified.  Had  the  demand  been  sim- 
ply for  the  transportation  of  a  car  or  cars  of 
the  Pullman  Company,  sufficient  in  construc- 
50  L.R.A.(N.S.) 


tion,  with  certain  of  the  employees  of  the 
Pullman  Company  therein,  such  demand 
could  not  have  been  refused.  By  its  charter 
the  defendant  company  is  required  to  haul 
cars  "owned  or  furnished  by  others."  If, 
however,  the  demand  had  been  that  the 
company  haul  such  cars  in  connection  with 
its  own  passenger  trains,  or  in  some  way 
outside  its  regular  method  of  doing  busi- 
ness when  dealing  with  the  public,  it  might 
safely  decline.  While  defendant's  charter 
provides  that  its  railroad  "shall  be  esteemed 
a  public  highway  for  the  conveyance  of  pas- 
sengers and  the  transportation  of  freight," 
this  conveyance  and  the  transportation  is 
made  "subject  to  such  rules  and  regulations 
in  relation  to  the  same  ...  as  the 
president  and  directors  may  prescribe  and 
direct."  Therefore,  if  compliance  with  the 
demand  would  involve  a  departure  from  the 
reasonable  rules  and  regulations  of  the  com- 
pany to  which  the  public  were  required  to 
conform,  the  company  might  well  decline. 
But  the  rules  and  regulations  are  deter- 
mined by  the  company,  with  no  restriction 
on  the  company's  power  in  this  regard,  ex- 
cept that  the  rules  and  regulations  must  be 
reasonable. 

Tlie  company  may  waive  compliance  with 
these,  but  not  by  way  of  discrimination;  if 
it  waive  for  one,  it  must  do  so  for  all  ap- 
plying for  like  services  under  like  condi- 
tions, for  it  is  under  the  constitutional  re- 
striction that  no  undue  or  unreasonable  dis- 
crimination shall  be  made  "in  facilities  for 
transportation  of  freight  or  passengers  with- 
in the  state,  or  coming  from  or  going  to  any 
other  state."  Therefore  it  follows,  if  the 
regulation  be  waived  for  one  person,  it  is 
waived  as  to  all  under  like  conditions,  and 
it  is  as  though  it  had  never  been  adopted. 
And  it  must  further  follow  that,  once  hav- 
ing contracted  with  the  Pullman  Company 
for  this  particular  service,  it  could  only 
perform  it  in  its  character  as  common  car- 
rier; that  is  to  say,  the  service  became  one 
which  it  was  bound  to  perform  for  all  ap- 
plying under  like  conditions. 

In  Sandford  v.  Catawissa,  W.  &  E.  R.  Co. 
24  Pa.  378,  64  Am.  Dec.  667,  this  point  was 
directly  ruled.  The  facts  of  that  case  ap- 
pear in  so  much  of  the  opinion  of  Chief 
Justice  Lewis  as  we  here  quote:  'The  rail- 
road company,  defendant,  on  the  28th  Oc- 
tober, 1854,  entered  into  a  contract  with  the 
International  Express  Company,  giving  to 
the  latter  for  three  years  the  exclusive  right 
of  the  railroad  for  all  express  purposes,  at 
the  various  stations  on  the  road,  or  so  far 
as  the  said  company  control  the  matter,  and 
shall  continue  so  to  control  the  same. 
.  In  pursuance  of  this  contract,  the 
superintendent  of  the  railroad  company,  on 
the  30th  October,  1854,  gave  to  Howard  & 
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Company,  an  express  company,  written  no- 
tice that  'an  arrangement  had  been  made 
"With  the  International  Express  Company, 
which  gives  to  that  company  the  exclusive 
right  of  this  road  for  all  express  purposes; 
that  the  company  take  the  route  on  Monday, 
November  6;  and  that  this  railroad  com- 
pany will  not  carry  the  express  matter  or 
messengers  of  any  other  persons  or  company 
after  Saturday,  November  4.'  The  explana- 
tions to  be  found  in  the  answer  and  in  the 
evidence  show  that  the  railroad  company  is 
willing  to  carry  the  express  matter  of  How- 
ard &  Company  in  their  freight  trains, 
which  go  at  less  speed  than  their  passenger 
trains,  but  that  its  purpose  is  to  give  to 
the  International  Express  Company  the  ex- 
clusive privilege  of  transportation  in  their 
passenger  trains.  The  railroad  corporation 
has  no  right  to  do  this.  The  power  to  rege- 
late the  transportation  on  the  road  does  not 
carry  with  it  the  right  to  exclude  any  par- 
ticular individuals,  or  to  grant  exclusive 
privileges  to  others.  Competition  is  the 
best  protection  to  the  public,  and  it  is 
against  the  policy  of  the  law  to  destroy  it 
by  creating  a  monopoly  of  any  branch  of 
business.  It  cannot  be  done  except  by  the 
clearly  expressed  will  of  the  legislative 
power.  Limited  means  may  perhaps  limit 
the  amount  of  business  done  by  a  railroad 
company,  but  it  can  never  furnish  an  excuse 
for  appropriating  all  its  energies  to  any 
particular  individuals.  If  it  possessed  this 
power,  it  might  build  up  one  set  of  men  and 
destroy  others ;  advance  one  kind  of  business 
and  break  down  another;  and  might  make 
even  religion  and  politics  the  tests  in  the 
distribution  of  its  favors.  Such  a  power  in 
a  railroad  corporation  might  produce  evils 
of  the  most  alarming  character.  The  rignts  of 
the  people  are  not  subject  to  any  such  corpo- 
rate control.  Like  the  customers  of  a  grist- 
mill, they  have  a  right  to  be  served,  all 
other  things  equal,  in  the  order  of  their  ap- 
plications. A  regulation,  to  be  valid,  must 
operate  on  all  alike.  If  it  deprives  any  per- 
sons of  the  benefits  of  the  road,  or  grants 
exclusive  privileges  to  others,  it  is  against 
law  and  void." 

That  a  railroad  company  chartered  for  the 
convenience  of  the  public  in  conveyance  and 
transportation  may  privately  contract,  and 
so  limit  its  liability  with  respect  to  matters 
distinct  from  the  actual  conveyance  of  per- 
sons and  the  transportation  of  property,  is 
not  to  be  disputed;  it  may  buy,  it  may 
build,  and  it  may  do  many  things  in  the  way 
of  supplying  itself  with  the  equipment  neces- 
sary for  the  conduct  of  its  business.  These 
things  it  does  by  virtue  of  its  corporate 
power  as  incidental  to  its  business,  but  not 
as  a  common  carrier.  Before  referring  to 
our  own  cases  bearing  on  the  question,  we 
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think  it  quite  appropriate  to  direct  atten- 
tion to  the  opinion  of  Mr.  Justice  Bradley 
in  the  case  of  New  York  C.  R.  Co.  y.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627,  10  Am. 
Neg.  Caa.  624,  not  merely  because  the  doc- 
trine we  have  advanced  is  there  sanctioned, 
but  because  it  is  there  so  fully  vindicated  on 
reason  and  settled  principles  that  it  would 
be  idle  to  attempt  anything  further  in  its 
support.  "A  common  carrier  may,  un- 
doubtedly, become  a  private  carrier,  or  a 
bailee  for  hire,  when,  as  a  matter  of  accom- 
modation or  special  engagement,  he  under- 
takes to  carry  something  which  it  is  not 
his  business  to  carry.  For  example,  if  a 
carrier  of  produce,  running  a  truck  boat 
between  New  York  city  and  Norfolk,  should 
be  requested  to  carry  a  keg  of  specie  or  a 
load  of  expensive  furniture,  which  he  could 
justly  refuse  to  take,  such  agreement  might 
be  made  in  reference  to  his  taking  and 
carrying  the  same  as  the  parties  chose  to 
make,  not  involving  any  stipulation  con- 
trary to  law  or  public  policy.  But  when  a 
carrier  has  a  regularly  established  business 
for  carrying  all  or  certain  articles,  and 
especially  if  that  carrier  be  a  corporation 
created  for  the  purpose  of  the  carrying 
trade,  and  the  carriage  of  the  articles  is 
embraced  within  the  scope  of  its  chartered 
powers,  it  is  a  common  carrier,  and  a  special 
contract  about  its  responsibility  does  not  de- 
vest it  of  the  character." 

However  much  the  doctrine  of  this  case 
has,  by  inference,  been  modified  or  repudiat 
ed  in  the  more  recent  case  of  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Voigt,  176  U.  S.  498,  44  L. 
ed.  560,  20  Sup.  Ct.  Rep.  385,  nothing  can 
be  found  in  our  own  decisions  indicating 
the  slightest  departure  from  it.  That  it  is 
the  doctrine  that  has  prevailed  with  us  the 
following  cases  aptly  illustrate:  In  Lock- 
hart  V.  Lichtenthaler,  46  Pa.  151,  the  party 
for  whose  death,  through  negligence,  dam- 
ages were  claimed,  was  employed  as  brake- 
man  upon  certain  cars  belongfing  to  a  pri- 
vate firm,  which  were  being  run  over  the 
defendant  company's  road  by  a  locomotive 
belonging  to  the  company  and  in  charge  of 
the  company's  engineer  and  conductor.  A 
recovery  was  sustained.  The  full  signifi- 
cance of  this  ruling  is  better  understood  in 
the  light  of  what  the  same  judge  who  wrote 
the  opinion  says  of  it  in  the  later  case  of 
Lackawanna  &  B.  R.  Co.  v.  Chenewith,  52 
Pa.  382,  91  Am.  Dec,  168.  He  (Thompson, 
J.)  there  says:  "In  Lockhart  v.  Lichten- 
thaler, supra,  we  held  that  a  person  in 
charge  of  a  private  car,  and  acting  on  it  as 
brakeman,  was  not  a  servant  of  the  com- 
pany so  as  to  preclude  his  widow  from  re- 
covering for  the  loss  of  his  life  by  the  neg- 
ligence of  the  servants  of  the  road.    Strict- 
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ly  a  passenger  he  was  not,  nor  was  he  a 
servant  of  the  company,  neither  earning 
wages  from  it  nor  bound  to  obey  its  orders, 
excepting  in  regard  to  the  property  especial- 
ly' in  his  charge.  We  held  him  entitled  to 
the  rights  of  a  passenger,  so  far  as  injury 
to  him  was  concerned,  and  that  case  rules 
the  present  in  this  particular." 

The  case  in  which  that  was  cited  is  still 
more  directly  in  point.  There,  at  the  re- 
quest of  an  owner  of  a  freight  car,  the  rail- 
road company,  through  its  oflScers,  attached 
his  car  to  a  passenger  train,  contrary  to 
the  instructions  and  rules  of  the  company; 
the  owner  agreeing  in  consideration  for  the 
unusual  services  that  he  himself  would  run 
all  risks.  Here  wc  have  a  clear  case  in 
which  the  railroad  company  was  rendering 
a  service  which  it  was  under  no  common-law 
duty  to  perform,  and  which  it  could  have  re- 
fused without  liability  on  its  part,  because 
in  violation  of  its  own  reasonable  rules  and 
regulations.  As  the  train  proceeded  it  en- 
countered an  obstruction,  collision  resulted, 
the  freight  car  was  thrown  from  the  track, 
and  the  owner  severely  injured  in  the  wreck. 
The  action  was  by  the  owner  of  the  freight 
car  to  recover  damages  for  his  personal  in- 
jury and  the  loss  of  his  goods,  alleging  neg- 
ligence of  the  defendant  company  as  the  ap- 
proximate cause.  One  ground  the  defend- 
ant urged  was  the  agreement  plaintiff  had 
made  with  the  defendant's  agents  that,  if 
this  special  accommodation  were  allowed 
him,  he  would  assume  all  risks.'  Referring 
to  this  feature  of  the  case,  the  opinion  pro- 
ceeds as  follows:  "The  arrangement  was 
made  with  parties  having  full  power  over 
the  subject-matter,  and  to  them  the  plaintiff 
was  authorized  to  look,  and  was  required  to 
look  to  no  other.  When,  therefore,  they 
consented  to  hitch  on  his  cars  to  the  passen- 
ger train,  even  at  his  urgent  solicitation, — 
and  we  have  not  a  particle  of  evidence  that 
other  inducements  to  do  the  act  were  held 
out,  excepting  freedom  from  responsibility  as 
a  consequence  of  the  attachment, — ^we  must 
presume  that  it  was  done  with  a  view  to  the 
compensation  to  be  paid,  on  the  one  hand, 
and  the  usual  care  to  be  exercised,  on  the 
other.  The  argument,  however,  is  that  the 
plaintiff  was  guilty  of  such  a  wrong  in  ask- 
ing for  and  permitting  his  car  to  be  at- 
tached that,  whether  the  act  contributed  to 
the  disaster  or  not,  he  is  to  be  treated  as  a 
trespasser,  and  not  entitled  to  any  compen- 
sation for  injuries  not  wilfully  done  him. 
This  we  think  is*  not  the  law,  unless,  in  a 
case  where  the  will  of  the  agent  is  con- 
trolled and  subverted  by  improper  in- 
fluences, he  is  induced  to  do  that  which  is 
manifestly  beyond  thii  scope  of  his  powers. 
That  there  was  a  regulation  against  running 
freight  cars  with  passenger  trains  may  be 
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admitted,    although    it    was    not    properly 
proved;    yet   that    neither   proved    that    it 
might  not  be  safely  done,  nor  that,  if  the 
company  undertook  to  do  it,  they  might  lay 
aside  the  duty  of  care  and   commit  such 
cases  to  the  guardianship  of  chance.     See 
Powell  V.  Pennsylvania  R.  Co.  32  Pa.  414, 
76  Am.  Dec.  564.    The  great  overstatement 
of  the  efforts  made  to  induce  the  defendants 
to  take  the  plaintiff's  cars  is  the  main  pillar 
upon  which  the  argument  against  this  por- 
tion of  the  charge  is  constructed.     Fairly 
stated,  the  facts  were  that  the  plaintiff  and 
another  were  desirous  to  get  to  Carlisle  by 
a  certain  day  and  urged  to  be  taken  on  the 
train  by  the  company,  as  they  had  missed 
connecting  with  the  freight  train.    The  con- 
ductor and  freight  agent  considered  of  the 
matter,   inquired   into  the  capacity  of  the 
cars  to  run  with  passenger  cars;  made  up 
their  minds  to  take  them  on  their  train  on  a 
promise  not  to  be  held  answerable  for  any 
injury  resulting  from  the  arrangement.    Was 
the  plaintiff  put  outside  the  protection  of 
the  law  because  he  trusted  to  their  judg- 
ment to  do  an  act  within  their  power  to  do, 
and  especially  when  the  act  itself  is  not  at 
all  implicated  in  the  disaster?    .    .    .    The 
voluntary  presence  of  the  traveler,  if  not 
wrongful,  is  so  much  a  matter  of  individual 
choice  that  its  propriety  is  never  an  element 
to  be  inquired  into  in  claiming  or  resisting 
damages  for  injury.     People  have  a  right 
to  travel  when  they  please,  and  will  be  com- 
pensated for  injuries  if  occasioned  by  the 
negligence  of  those  engaged  in  transporting 
them,  if  they  have  not  contributed  to  the 
immediate  disaster  by  their  own  negligence, 
whatever  might  be  said   against  the  pro- 
priety of  their  journeying.    It  is  no  answer 
to  the  plaintiff's  claim,  therefore,  to  argne 
that,  if  he  had  not  had  his  cars  attached 
and  been  present,  he  would  not  have  been 
injured.    This  was  manifestly  not  the  proxi- 
mate cause  of  the  injury,  and  not  to  be  con- 
sidered, unless  it  can  be  shown  that  he  was 
a  trespasser  in  being  on  the  train  at  the 
time.     This  he  was  not;  for  he  was  there 
by  permission  and  under  the  contract  of  par- 
ties competent  to  give  him  authority  to  be 
there.      His    right   to    damages,    therefore, 
could  only  be  rested  t^on  an  inquiry  into 
the  question  of  whose  was  the  immediate, 
not  the  remote,  cause  of  the  injury." 

On  principle  it  is  impossible  to  distin- 
guish this  case  from  the  one  at  bar.  It 
stands  unchallenged  to  this  day  as  an  au- 
thority, that  in  every  case  where  one  not  em- 
ployee or  trespasser  is  carried  on  a  railroad, 
the  undertaking  on  the  part  of  the  railroad 
company  is  as  common  carrier,  and  the 
party,  though  he  be  not  a  passenger  in 
the  ordinary  meaning  of  that  word,  is  yet 
entitled  to  the  rights  of  a  paasenger  so  far 
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AS  bis  Btftfe  transportation  is  concerned.  In 
that  case  the  railroad  company  was  render- 
ing a  service  which  it  was  not  bound  to 
render  either  at  common  lav.  or  by  statute, 
but  under  an  agreement  with  the  party  for 
exemption  from  liability  for  negligence. 
The  service  was  fully  withiii  the  scope  of 
the  power  of  the  company  notwithstanding 
its  unusual  character,  and,  notwithstanding 
it  was  in  violation  of  its  own  rules  and 
regulations,  we  yet  held  it  to  be  a  conmion 
carrier  wita  respect  to  that  service.  Con- 
siderations of  public  policy  demand  the 
strict  enforcement  of  this  rule  as  much  now, 
and  perhaps  more,  than  when  it  was  tirst 
declared. 

So  far  we  have  concerned  ourselves  with 
common- law  principles.  It  is  to  be  added' 
that  the  provisions  of  our  state  Constitution 
have  a  significance  in  this  coLnection  which, 
if  there  were  nothing  more,  would  require 
us  to  hold  our  own  jurisprudence  unaffect- 
ed by  the  current  of  authority  which  seems 
to  sustain  tie  doctrine  that  a  railroad  com- 
pany may  in  such  cases  as  this  secure  by 
contract  exemption  from  liability  for  negli- 
gence. Article  17,  §  1,  provides  as  follows: 
"Ail  railroads  and  canals  shall  be  public 
highways,  and  all  railroad  and  canal  com- 
panies shall  be  common  carriers/*  Section  3 
provides:  *'A11  individuals,  associations,  and 
corporations  shall  have  equal  right  to  have 
persons  and  property  transported  over  rail- 
roads and  canals,  and  no  undue  or  unreason- 
able discrimination  shall  be  made  iu  charges 
for  or  in  facilities  for  transportation  of 
freight  or  passengers  within  th;  state,  or 
coming  from  or  going  to  any  other  state." 
And  in  §  5,  it  is  provided  that  "no  incorpo- 
rated company  doing  the  business  of  a  com- 
mon carrier  shall,  directly  or  indirectly, 
.  .  .  engage  ...  in  any  other  busi- 
ness than  that  of  common  ca.-riers."  The 
manifest  purpose  of  these  provisions  was: 
First,  to  establish  the  character  of  a  rail- 
road company  as  common  carrier*,  second, 
to  restrain  such  companies,  so  far  as  the 
use  of  their  highway  is  concerned,  from  act- 
ing in  any  other  capacity. 

We  are  reminded  that  in  several  of  our 
cases  we  have  ruled  that  persons  employed 
on  trains,  as  was  this  plaintiff's  husband, 
are  not  pajsengers.  It  is  only  necessary  to 
say  in  reply  that  in  each  of  the  cases  re- 
ferred to  the  question  before  the  court  was 
as  to  what  the  word  ''passenger,"  as  used 
in  the  proviso  of  the  act  of  April  4,  1868 
(P.  L.  58),  included.  In  this  proviso  "pas- 
sengers" were  exempted  from  the  operation 
of  the  statute  which  had  expressly  included 
^'persons  lawfully  engaged  or  employed  in 
or  about  any  train  or  car  of  the  railroad 
company."  What  we  held,  and  all  that  we 
hold,  in  any  of  these  cases,  was  that^  this 
60  LJLA.(N.S.) 


class  having  been  specifically  included  in 
the  general  provisions  of  the  act,  it  was  not 
the  legislative  intent  by  the  proviso  to  ex- 
clude them.  Pennsylvania  R.  Co.  v.  trice, 
06  Pa.  256. 

It  being  conceded  that  plaintiff's  husband 
was  rightfully  where  he  was  when  the  acci- 
dent occurred,  and  that  he  was  not  an  em- 
ployee of  the  defendant  company,  the  ques- 
tion of  his  actual  relation  to  the  defend- 
ant company  is  not,  as  we  have  said,  the 
governing  one.  The  one  question  we  have 
considered  h  whether  ihm  defendant  com- 
pany was  acting  in  its  capacity  of  common 
carrier  in  conveying  the  plaintiff's  husband 
on  the  occasion  when  the  accident  occurred. 
Our  conclusion  is.  that  it  was  so  acting.  Not 
only  considerations  of  public  policy  invHe 
us  to  so  hold,  but  the  plain  provision  in  the 
Constitution  which  forbids  railroad  com- 
panies from  engaging  in  any  business  except 
as  common  carriers  required  it.  It  follows 
that  the  agreement  made  by  the  plaintiff's 
husband  exempting  defendant  from  responsi- 
bility for  its  negligence  was  not  available 
as  a  defense  to  the  action. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 


ARKANSAS  SUPREME  COURT. 

LOUISIANA  &  NORTHWEST  RAILROAD 
COMPANY,  Appt, 

V. 

J.  R.  WILLIS. 
(108  Ark.  477,  168  S.  W.  114.) 

Carrier  —  standing  in  car  —  negligence. 

A  passenger  is  not,  in  the  absence  of  a 
warning  not  to  do  so,  negligent  per  «e  in 
standing  in  a  car  as  it  moves  out  of  the 
station,  although  there  may  be  an  unoc- 
cupied seat  in  the  car,  so  as  to  prevent  his 
holding  the  carrier  liable  in  case  he  is  in- 
jured bv  a  violent  impact  of  the  two  sec- 
tions 01  the  train  after  it  has  broken  in 
two. 

(June  9,  1918.) 


Note,  —  Contributory  negligence  of  pas* 
eenger  in  standing  ineide  of  railroad 
oar. 

I.  Genera]  rule,  442. 
II.  On  a  passenger  train, 
a.  In  general,  442. 
*      b.  Leaving  seat  l^efore  ear  stops  upon 
approaching  station,  444. 
III.  On  a  freight  or  mixed  train. 

a.  In  general,  446. 

b.  Leaving  seat  before  car  stops  upon 

approaching  station,  450. 
IV.  Effect  of  posting  notice  warning  pas- 
sengers of  danger  of  standing  in  the 
car,    450. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Columbia 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affinned. 

Statement  by  Kirby,  J.: 

This  suit  was  brought  by  appellee  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  sustained  from  the  negligence 
of  appellant  company  while  he  was  a  pas- 
senger upon  one  of  its  passenger  trains  oper- 
ated between  the  stations  of  Magnolia  and 
McNeil. 

It  was  alleged  that  because  of  the  negli- 
gence of  the  company  the  train  broke  in  two, 
and  that  the  front  part  of  it  was  stopped 


suddenly,  permitting  the  rear  end  to  collide 
with  it  and  produce  such  a  jar  and  shock  as 
to  throw  appellee  against  a  stove  and  break 
two  or  three  of  his  ribs. 

The  railway  company  denied  any  negli- 
gence on  its  part,  and  any  injury  or  damage 
to  appellee,  and  pleaded  his  contributory 
negligence  in  standing  unnecessarily  on  the 
rear  platform  of  or  within  the  coach  in  bar 
of  recovery. 

It  appears  from  the  testimony  that  the 
appellee,  J.  R.  Willis,  a  traveling  salesman, 
forty-five  years  of  age,  has  been  living  in 
the  town  of  Magnolia  for  years ;  that  on  the 
morning  of  June  24th  he  took  passage  on 
the  train  of  appellant  company,  and,  after 
purchasing  a  ticket  and  checking  his  bag- 
gage, he  stopped  on  the  platform  of  the  "car 


Scope. 

The  present  note  is  limited  to  cases  where 
the  passenger  was  standing  inside  the  car. 

As  to  contributory  negligence  of  passenger 
in  standing  inside  of  street  car,  see  note  to 
Young  y.  Boston  k  N.  Street  R.  Co.  post, 
460. 

As  to  riding  on  platform  of  railroad 
car  as  negligence,  see  note  in  29  L.R.A. 
(N.S.)    326. 

As    to    riding    on    platform    or    running 

board  of  street  car  as  negligence,  see  notes 

in    10    L.R.A.{N.S.)    362,    12    L.R.A.(N.S.) 

831.   21    L.R.A.(N.S.)    972,   and    49    L.R.A. 

(N.S.)    136. 

As  to  riding  on  platform  as  affecting 
right  to  recover  for  injury  through  acci- 
dent to  train  or  car,  see  note  in  17  L.R.A. 
(N.S.)    168. 

As  to  negligence  of  passenger  in  going 
upon  platform  or  steps  of  car  just  l^fore 
reaching  his  station,  see  note  in  21  L.R.A. 
(N.S.)   716. 

For  a  discussion  of  the  question  as  to 
liability  to  passenger  riding  on  platform  of 
railroad  car  with  knowledge  of  carrier,  see 
note  in  1   L.R.A.(N.S.)   1146. 

/.  Oeneral  rule. 

A  passenger  is  not  obliged  to  retain  his 
seat  during  the  entire  journey;  but  he  has 
no  right  unnecessarily  to  expose  himself  to 
danger.  Whether  he  was  guilty  of  negli- 
gence so  as  to  preclude  a  recovery  for  in- 
juries sustained  when  he  was  not  occupy- 
ing a  seat  is  generally  a  question  for  the 
jury  to  determine  from  all  the  circum- 
stances of  the  particular  case,  taking  into 
consideration  his  a^e  and  physical  condi- 
tion, the  speed  of  the  train,  the  reason  for 
leaving  his  seat,  the  purpose  to  be  accom- 
plished, and  all  the  other  attendant  facts  lind 
circumstances  as  disclosed  by  the  evidence, 
in  a  few  cases,  however,  it  has  been  held 
that  the  passenger  was  negligent  as  a 
matter  of  law  in  leaving  his  seat  under 
the  circumstances  disclosed  by  evidence. 
So,  i:  has  been  held  that  a  passenger  wlin 
is  injured  by  the  operations  of  the  train 
while  staiidin'i  in  the  car  cannot  recover  for 
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injuries  sustained,  where  the  carrier  has 
posted  notices  in  the  car  warning  passen- 
gers of  the  danger  of  standing  when  the 
train  is  in  motion. 


II.  On  a  passenger  train. 

a.  In  general. 

Louisiana  A  N.  W.  R.  Co.  y.  Wiixis, 
above  reported,  holds  that  a  passenger  if 
not,  in  the  absence  of  a  warning  not  to  do 
so,  negligent  per  «•  in  standing  in  a  car 
as  it  moves  out  of  the  station,  although 
there  may  be  an  unoccupied  seat  in  the 
car.  It  appeared  in  this  case  that  the 
plaintiff  was  a  traveling  salesman  forty- 
five  years  of  age,  and  that  he  braced  him- 
self by  leaning  against  the  side  of  the 
car. 

An  elderly  and  infirm  person  is  not  negli- 
gent because  he  fails  to  take  the  first  seat 
as  he  enters  a  passenger  coaeh.  TiUett  ▼. 
Norfolk  &  W.  R.  Co.  118  N.  C.  1031,  24 
S.  E.   Ill,  6  Am.  Keg    Cas.  128. 

Nor  because  he  stands  up  in  the  car  until 
an  infant  under  his  care  could  pass  him  in 
the  aisle.     Ibid. 

It  is  not  negligence  per  ae  for  a  passenger 
to  change  his  seat  from  one  side  of  a  pas- 
senger car  to  the  other  for  the  purpose  of 
looking  out  of  the  window,  about  the  time 
the  train  was  ready  to  start.  Burr  ▼• 
Pennsylvania  R.  Co.  64  N.  J.  L.  30,  44  AtL 
46.  The  court  said:  ''Passenger  cars  are 
equipped  with  water  coolers,  with  water- 
closets  for  the  convenience  of  passengers* 
and  with  windows  specially  adapted  to 
view  the  country  through  which  the  train 
passes.  Beautiful  scenery  is  much  relied 
upon  to  attract  business  to  railroads.  To 
say  that  the  passenger  cannot  rightfully 
change  his  seat  during  his  trip  is  to  aflSrm 
that  the  company  may  invite  passengers  to 
do  so  for  various  purposes,  without  any 
legal  liability  for  the  injury  which  it  may 
inflict  upon  them  by  its  carelessness.*' 

And  in  Gee  v.  Metropolitan  R.  Co.  L.  R.  8 
Q.  B.  161,  it  was  held  that  a  passenger 
who  stood   lip  to  see  the  lights  of  the  sta 
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a  minnte  or  two  and  stood  there  talking  to 
his  son,  Roy,  giving  him  instructions  about 
what  should  be  done  in  his  absence;  that 
just  as  the  train  started  he  stepped  inside 
the  coach,  which  seemed  crowded,  and  he 
saw  only  one  vacant  seat.  There  were  two 
seats  turned  facing  each  other,  and  upon 
them  three  young  ladies  were  seated;  the 
extra  space  being  filled  with  boxes  and  pack- 
ages belonging  to  them.  Seeing  only  this 
seat,  and  not  desiring  to  disturb  the  young 
ladies,  he  turned  and  put  his  hand  on  the 
door  on  the  right-hand  side  and  stood  look- 
ing back  towards  the  back  end  of  the  coach, 
and  in  a  minute  or  two  there  came  a  sudden 
jolt  and  jar,  the  coach  having  struck  some- 
thing with  great  force,  and  he  was  thrown 
violently  against  a  stove  3  or  4  feet  from ' 


him,  and  two  of  his  ribs  broken  and  another 
injured.  He  was  confined  to  his  bed  eight 
days,  suffering  a  great  deal  and  unable  to  go 
about  his  work  for  about  five  weeks,  and 
still  feels  the  effects  of  the  injury  when 
bending  over  or  straightening  up. 

Appellee  was  being  paid  for  his  services  on 
a  basis  of  '6  per  cent  of  sales  made  by  him, 
which,  at  that  time  of  the  year,  amounted 
to  about  $1,500  per  week,  and  on  an  average 
of  which  sum  at  his  percentage  basis  his 
salary  loss  would  have  amounted  to  about 
$450  during  the  time  he  was  unable  to  work. 

Other  testimony  tended  to  show  that 
there  were  several  vacant  seats  on  the  car 
at  the  time,  any  of  which  could  have  been 
occupied  by  appellee.  The  coach  was  a  com- 
partment car,  made  for  an  accommodation 


tion,  and  in  doing  so  leaned  against  the 
window  of  the  door,  was  not  guilty  of  such 
negligence  as  to  preclude  recovery  for  in- 
juries sustained  when  the  door,  which  had 
been  insecurely  fastened,  fiew  open  and 
caused  him  to  fall  from  the  car.  Cockburn, 
J.,  said:  "Assuming  that  the  company  had 
done  their  duty,  the  passenger  did  nothing 
more  than  that  which  came  within  the 
scope  of  his  enjoyment  while  traveling, 
without  committing  any  imp'rudence;  in 
passing  through  a  ^autiful  country  he  cer- 
tainly is  at  liberty  to  stand  up  and  look 
at  the  view,  not  in  a  negligent,  but  in  the 
ordinary,  manner  of  people  traveling  for 
pleasure."  Approved  and  followed  in  Ro- 
mine  v.  Evansville  &  T.  H.  R.  Co.  24  Ind. 
App.  230,  56  N.  £.  245,  7  Am.  Neg.  Rep. 
227. 

In  an  action  for  injuries  sustained  on  ac- 
count of  the  crowded  condition  of  a  pas- 
senger train,  the  question  as  to  whether 
the  plaintiff,  a  female  passenger,  who  was 
obliged  to  stand,  was  guilty  of  negligence 
in  holding  a  child  in  her  arms,  or  in  fail- 
ing to  abandon  the  train  at  the  station 
after  she  became  aware  of  its  crowded  con- 
dition, was  a  question  for  the  jury.  Texas 
&  P.  R,  Co.  V.  Rea,  27  Tex.  Civ.  App.  649, 
65  S.  W.  1115. 

So,  in  an  action  bv  the  husband  for  in- 
juries to  his  wife  n)r  failure  to  provide 
seating  accommodations  for  her  on  a  train 
on  which  she  had  taken  passage,  whereby 
she  was  obliged  to  stand  while  she  carried 
an  infant  child  in  her  arms,  the  negligence 
of  the  husband,  who  was  also  a  passenger 
on  the  train,  in  failing  to  abandon  the 
train  at  the  station  after  he  became 
aware  of  its  crowded  condition,  and  in  not 
relieving  his  wife  of  the  burden  of  the 
child,  was  for  the  jury.  Texas  &  P.  R, 
Co.  V.  Rea,  27  Tex.  Civ.  App.  549,  66  8.  W. 
1115,  subsequent  appeal  74  S.  W.  939. 

The  issue  of  contributory  negligence  on 
the  part  of  a  passenger  is  not  raised  by 
evidence  that  he  was  injured  while  stand- 
ing in  the  water-closet  of  the  coach  in 
which  he  had  been  riding,  while  the  train 
was  in  motion,  where  it  appears  that  he 
was  rightful  Iv  there.  St.  Louis  Southwest- 
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em  R.  Co.  v.  Smith,  38  Tex.  Civ.  App. 
507,  86  S.  W.  943. 

And  in  Gulf,  C.  A  S.  F.  R.  C<a  v.  Bell,  93 
Tex.  632,  57  S.  W.  939,  8  Am.  Neg.  Rep. 
159,  it  was  held  that  the  mere  fact  that  a 
passenger  was  injured  by  being  thrown  to 
the  floor  when  he  was  standing  in  the  aisle, 
while  the  train  was  moving  at  usual  speed, 
did  not  justify  the  submission  of  an  issue 
as  to  his  contributory  negligence,  where  it 
appeared  that  he  arose  upon  being  awak- 
ened by  the  conductor  and  advised  that  he 
had  arrived  at  his  destination,  and  in  that 
position  was  thrown  down  by  a  collision  of 
the  train  with  a  car  occupying  the  track, 
and  it  was  not  shown  that  he  knew,  or 
ought  to  have  known,  of  the  rule  of  the 
company  which  required  passengers  to  re- 
main in  their  seats  while  the  train  was  in 
motion. 

And  so,  under  the  following  circum- 
stances, it  was  held  that  a  passenger  was 
not,  as  a  matter  of  law,  negligent  on  ac- 
count of  standing  in  a  passenger  coach 
while  it  was  in  motion: 

— where  an  able-bodied  passenger  in  a 
crowded  passenger  train  surrendered  his 
seat  to  an  infirm  old  person.  Trumbull  v. 
Erickson,  38  C.  C.  A.  536,  97  Fed.  891; 

— where  plaintiff,  on  a  Pullman  car,  left 
his  seat  to  wash  his  hands  while  the  car 
was  in  motion  over  an  uneven  road.  Sturdi- 
vant  V.  Ft.  Worth  &  D.  C.  R.  Co.  —  Tex. 
Civ.  App.  — ,  27  8.  W.  170; 

— where  plaintiff  was  standing  at  the 
rear  door  viewing  the  scenery.  Romine  v. 
Evansville  A  T.  H.  R.  Co.  supra; 

— ^where  plaintiff  intended  going  but  a 
short  distance,  entered  the  baggage  com- 
partment before  the  train  started  to  ex- 
plain to  the  conductor  where  he  wished  to 
go  and  get  information  in  r^ard  to  getting 
off,  and  while  there  was  thrown  by  the 
starting  of  the  train,  it  appearing  that  he 
was  a  cripple,  and  did  not  want  to  go 
when  the  train  was  in  motion.  Gardner  v. 
Waycross  Air-Line  R.  Co.  97  Ga.  482,  54 
Am.  St.  Rep.  435,  25  S.  E.  334; 

— where  a  female  passenger  who  was 
standing  in  the  aisle  after  the  engine  had 
been    uncoupled   and    taken    some   distance 
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train,  with  a  compartment  in  one  end  for 
negro  passengers,  the  middle  for  baggage 
and  express,  and  the  rear  end  for  white  pas- 
sengers. 

The  train  ran  something  like  1,100  feet, 
when  it  broke  in  two,  and  the  engine  being 
stopped,  the  rear  end  collided  with  it,  mak- 
ing a  violent  jolt  or  jar,  more  violent  than 
appellee  had  ever  experienced  in  traveling 
on  any  kind  of  train.  No  one  else  was  in- 
jured at  the  time;  the  man  who  was  stand- 
ing by  appellee  at  the  time  being  thrown 
down,  but  not  striking  against  anything  in 
falling.  He  also  stated  that  he  saw  only 
the  one  vacant  seat  indicated  by  appellee. 


Another  witness  stated  that  there  was  an- 
other vacant  seat  by  him,  where  two  other 
seats  were  thrown  together,  three  men  oc* 
cupying  the  seats,  and  the  conductor  testi- 
fied that  there  were  ten  seats,  with  a  capac- 
ity for  two  persons  each,  in  the  ear,  and  that 
he  had  only  twelve  passengers  on  the  morn- 
ing of  the  accident.  Appellee  glanced  over 
the  ear  and  saw  only  the  one  vacant  seat,  as 
described,  and  was  standing  temporarily, 
talking  to  the  man  near  the  door,  when  the 
collision  occurred.  Other  witnesses  stated 
there  were  twelve  or  fifteen  passengers,  in- 
cluding children. 

The  court  instructed  the  jury,  which 


for  water,  and  time  and  opportunity  af- 
forded passengers  to  procure  dinner  before 
proceeding  on  the  journey,  was  thrown  to 
the  floor  of  the  car  as  the  engine,  in  back- 
ing down  to  connect  with  the  train,  was 
permitted  to  collide  with  great  force  in 
making  the  coupling.  Lane  v.  Spokane 
Falls  £  N.  R.  Co.  21  Wash.  119,  40  L.R.A. 
163,  76  Am.  St.  Rep.  821,  67  Pac.  367; 

— ^where  plaintiff  was  standing  in  the 
aisle  near  the  open  door  of  an  excursion 
train,  because  of  his  inability  to  find  a 
seat  after  going  through  seven  coaches, 
though  there  were  a  few  unoccupied  seats 
in  the  two  front  cars,  it  appearing  that 
the  train  was  composed  of  fifteen  cars,  and 
plaintiff  entered  the  last  car  as  the  train 
was  about  to  start,  and  as  far  as  he  could 
see  through  the  open  doorways  the  seats 
were  all  occupied,  as  well  as  the  aisles  and 
platforms.  Farnon  v.  Boston  A  A.  R.  Co. 
180  Mass.  212,  62  N.  E.  264. 

On  the  other  hand,  it  was  held  that  a 
nonsuit  was  properly  entered  in  an  action 
for  injuries  sustained  by  being  thrown 
from  a  moving  passenger  car,  where  it  ap- 
peared that  plaintiff  was  standing  in  the 
open  doorway  with  his  back  to  the  interior 
of  the  car,  with  one  hand  resting  on  the 
door  jamb,  while  in  the  other  he  was  hold- 
ing an  umbrella,  and  was  injured  as  the 
car  passed  over  a  switch  or  other  track 
shortly  after  starting,  causing  a  jolt,  not, 
however,  to  any  unusual  degree,  but  never- 
theless to  a  degree  sufildent  to  cause  pas- 
sengers within  the  car  standing  next  to 
the  plaintiff  to  press  against  him  and  force 
him  from  his  position  to  the  ffround,  and 
that,  while  the  car  on  which  plaintiff  rode 
was  crowded  beyond  its  seating  capacity, 
and  its  aisles  so  filled  with  standing  pas- 
sengers that  plaintiff  could  advance  no 
further  than  the  door,  there  was  a  vacant 
car  immediately  next  to  the  one  in  which 
he  was  riding,  which  he  could  have  entered 
by  stepping  across  the  platform.  Shive  v. 
Philadelphia  &  R.  R.  Co.  236  Pa.  256,  83 
Atl.  707. 

So,  a  passenger  who  stood  by  the  open 
door  of  the  car  with  his  hand  upon  the  door 
frame  was  held  guilty  of  such  contributory 
negligence  as  to  preclude  recovery  for  in- 
juries sustained  by  the  door  being  closed 
upon  his  hand,  unless  it  was  closed  by  an 
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employee  of  the  carrier  who  saw  the  danger, 
as  in  such  case  the  negligence  of  the  pas- 
senger would  not  relieve  the  carrier  from 
liability.  Texas  &  P.  R.  Co.  v.  Overall,  82 
Tex.  247,  18  S.  W.  142,  10  Am.  Neg.  Cas. 
280;  Richardson  v.  Metropolitan  R.  Co.  37 
L.  J.  C.  P.  N.  S.  300,  L.  R.  3  C.  P.  374, 
note,  18  L.  T.  N.  S.  721,  16  Week.  Rep. 
909. 

A  passenger  is  not  exercising  due  care  in 
standing  near  an  open  door  without  sup- 
porting himself  by  his  hands  while  the  car 
IS  paasing  over  a  crossover  switch  of  which 
he  knows,  which  is  necessary  because  of 
repairs  in  progress  on  the  track.  Foley  v. 
Boston  ft  M.  R.  Co.  193  Mass.  332,  7 
LJELA.(N.S.)    1076,  79  N.  E.  766. 

A  passenger  who  was  injured  while  stand- 
ing upon  a  seat  in  an  attempt  to  remove 
some  packages  from  the  receptacle  pro- 
vided for  that  purpose,  which  was  fastened 
to  the  side  of  the  car  above  the  seat,  by 
the  sudden  motion  of  the  train  in  moving 
forward  a  short  distance  after  all  the  other 
passengers  had  alighted,  was  held  not  en- 
titled to  recover  in  East  Tennessee,  V.  ft  O. 
R.  Co.  V.  Green,  96  Ga.  736,  22  S.  E.  668, 
for  the  failure  to  show  negligence  on  the 
part  of  the  railroad  company,  where  it  ap- 
peared that  the  servants  of  the  company 
were  not  aware  of  her  position^  but  were 
outside  the  train  assisting  the  passengers 
who  were  alighting,  and  it  did  not  iappear 
that  they  had  been  requested  to  assist  either 
in  placing  or  removing  the  packages. 

h.  Leaving  9eat  before  ear  slope  upon 
approaching  station. 

As  a  general  rule  a  passenger  is  not,  aa  a 
matter  of  law,  negligent  where  he  leaves 
his  seat  before  the  car  stops,  but  the  ques- 
tion of  negligence  is  for  the  consideration 
of  the  jury  under  all  the  circumstances 
surrounding  the  case. 

In  Central  of  Georgia  R.  Ca  v.  Forehand, 
128  Ga.  647,  68  8.  E.  44,  it  was  held  that 
whether  the  act  of  a  passenger  on  a  rail- 
road train  in  leaving  his  seat  and  going 
to  the  door  of  the  coach  while  the  train  is 
in  motion  is  such  negligence  as  would  de- 
feat a  recovery  for  an  injury  resulting 
from  the  negli^nce  of  the  railroad  com- 
pany in  operating  its  train  is  a  question 
for  the  jury  to  determine  from  all  the  facts 
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tamed  a  yerdict  in  appellee's  favor  for 
$460|  and  from  the  judgment  thereon  this 
appeal  comes. 

Mr.  C.  W.  McKay  for  appellant. 

Mr.  J.  E.  Hawkins,  for  appellee: 

It  is  the  province  of  the  jury  to  take  all 
conflicts  in  evidence,  and  to  take  all  the 
different  facts  and  circumstances,  and  from 
the  entire  case  determine,  under  proper  in- 
structions, whether  or  not  there  has  been 
contributory  negligence. 

St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Martin,  61 
Ark.  665,  33  S.  W.  1070;  St.  Louis,  I.  M.  & 
8.  R.  Co.  ▼.  Hitt,  76  Ark.  231,  88  S.  W.  908, 


990 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Harmon, 
86  Ark.  503,  109  S.  W.  296;  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  408,  38  L.  ed.  485,  12 
Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Gas.  659; 
Delaware,  L.  &  W.  R.  Co.  y.  Converse,  139 
U.  S.  469,  35  L.  ed.  213,  11  Sup.  Ct.  Rep. 
569;  Richmond  &  D.  R.  Co.  v.  Powers,  149  U. 
S.  43,  37  L.  ed.  642,  13  Sup.  Ct.  Rep.  748,  7 
Am.  Neg.  Cas.  369;  Worthington  v.  Central 
Vermont  R.  Co.  64  Vt.  107, 15  L.R.A.  326,  23 
Atl.  590,  10  Am.  Neg.  Cas.  331;  3  Hutchin- 
son, Carr.  3d  ed.  §  1174. 

It  is  not  contributory  negligence  per  se  to 
stand  in  the  aisle  of  a  car,  and  unless  the 
standing  was  so  prolonged  and  uncalled-for 


and  circumstances  of  the  particular  case 
under  consideration;  and  in  the  determin- 
ation of  this  question  the  jury  are  author- 
ized to  take  into  consideration  the  age  and 
physical  condition  of  the  passenger,  the 
speed  of  the  train,  the  reason  of  the  pas- 
senger for  leaving  his  seat  and  going  to 
the  Idoor  or  upon  the  platform,  the  purpose 
to  be  accomplished,  and  all  other  attendant 
facts  and  circumstances  as  disclosed  by  the 
evidence. 

In  that  case  it  appeared  that  the  plain- 
tiff was  thirty-eight  years  of  age,  of  robust 
health  and  active  business  habits,  and  that 
the  station  was  a  flag  station,  at  which 
trains  stopped  for  a  very  short  time,  and 
it  was  customary  for  passengers  intending 
to  leave  the  train  at  tnat  station  to  leave 
their  seats  while  the  cars  were  still  in  mo- 
tion, so  as  te  alight  immediately  upon  the 
stopping  of  the  train;  that  the  train  was 
running  35  or  40  miles  an  hour,  but  had 
commenced  to  slacken  speed  when  plaintiff 
left  his  seat;  that  upon  reaching  the  door, 
he  perceived  that  the  car  was  passing  the 
station  and  he  thereupon  turned  to  call  to 
the  conductor,  at  wnich  time  the  train, 
without  stopping,  gave  a  sudden  jerk  for- 
ward and  threw  him  out  of  the  door  to 
the  ground,  and  it  was  held  that  a  verdict 
for  the  plaintiff  was  authorized  by  the 
evidence.     Ibid. 

In  Barden  v.  Boston,  C.  &  F.  R.  Co.  121 
Mass.  426,  9  Am.  Neg.  Cas.  458,  the  court 
said:  "We  can  have  no  doubt  that  the 
contract  between  the  parties,  which  re- 
quired the  corporation  to  furnish  the  plain- 
tiff with  a  seat,  did  not,  as  matter  of  law, 
oblige  him  to  keep  it  from  the  time  he  flrst 
took  it  until  the  train  had  come  to  a  flnal 
stop  at  the  place  of  his  destination;  and 
that  the  question  whether  he  was  wanting 
in  reasonable  care  in  leaving  his  seat  and 
standing  in  the  passageway  inside  the 
closed  door,  after  the  approach  of  the  train 
to  the  station  at  which  he  was  to  alight 
had  been  announced,  and  the  car  had  ac- 
tually entered  the  station,  and  for  the  pur- 
pose of  hastening  his  departure  from  the 
car,  was  a  question  of  fact  for  the  jury." 

A  passenger  who  leaves  his  seat  in  a 
passenger  car,  and  stands  in  the  aisle  hold- 
ing onto  the  knob  of  the  door  as  the  train 
approaches  the  station,  is  not  shown  tp  be 
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negligent  so  as  to  preclude  recovery  for  in- 
juries sustained  by  being  thrown  to  the 
floor  when  the  train  runs  into  an  open 
switch  and  collides  with  a  freight  car. 
where  he  has  no  reason  to  believe  that  it  is 
unsafe  for  him  to  do  so.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Taylor,  74  Ark.  31,  84  S.  W. 
1035. 

In  Wylde  v.  Northern  R.  Co.  53  N.  Y. 
156,  14  Abb.  Pr.  N.  8.  213,  5  Am.  Neg. 
Cas.  189,  the  plaintiff,  a  passenger,  arose 
from  his  seat  while  the  train  was  in  mo- 
tion, to  button  his  coat  in  preparation  for 
leaving  the  car  when  his  train  reached  hie 
destination,  it  appearing  that  the  locomo- 
tive had  been  detached  and  the  cars  moved 
on  through  the  depot,  and  that  they  struck 
a  bumper  at  the  end  of  the  track  with 
great  force,  causing  the  plaintiff  to  be 
thrown  down  and  injured.  It  was  said: 
"There  is  no  ground  for  imputing  negli- 
gence to  the  plaintiff.  It  is  probable  that 
if  he  had  retained  his  seat,  the  injury  would 
not  have  happened.  He  had  no  notice  of 
danger,  and  had  a  right  to  assume  that  the 
train  would  be  stopped  in  the  usual 
manner.  The  train  had  reached  its  destina- 
tion, and  the  plaintiff  left  his  seat  with  a 
view  of  leaving  the  car  as  soon  as  the 
train  stopped.  He  did  as  passengers  usual- 
ly do,  and  what  the  company  must  have 
known  they  were  accustomed  to  do,  and  the 
plaintiff  could  not  have  supposed  that  th^ 
act  was  inconsistent  with  safety.  Nichols 
V.  Sixth  Ave.  R.  Co.  38  N.  Y.  131;  Willis 
V.  Long  Island  R.  Co.  34  N.  Y.  670:  Geo 
V.  Metropolitan  R.  Co.  42  L.  J.  Q.  B.  N.  S. 
105,  L.  R.  8  Q.  B.  161,  28  L.  T.  N.  S.  282, 
21   Week.  Rep.  684." 

And  so,  under  the  following  circum- 
stances, it  was  held  that  a  passenger  on  a 
passenger  train  was  not,  as  a  matter  of 
law,  negligent  on  account  of  leaving  his 
seat  before  the  train  stopped : 

— ^where  he  left  his  seat  and  went  to  the 
door  of  the  coach  to  leave  it,  as  the  train 
was  slowing  up  to  stop  at  his  station. 
Chesapeake  &  0.  R.  Co.  v.  Topping,  25 
Ky.  L.  Rep.  1390,  78  S.  W.  135;  Illinois 
C.  R.  Co.  V.  Jolly,  117  Ky.  632,  78  S.  W. 
476,  4  Ann.  Cas.  748; 

— where  he  left  his  seat  and  went  toward 
the  open  door  as  the  train  was  slowing  up 
to  stoo  at  his  station.    Newton  v.  Central 
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that  the  facts  could  he  susceptihle  of  but 
one  conclusion,  the  court  should  not  say,  as 
a  matter  of  law,  that  there  was  contribu- 
tory negligence. 

Pasley  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  83 
Ark.  25,  102  8.  W.  387,  13  Ann.  Caa.  121; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Harmon,  85 
Ark.  503,  109  S.  W.  296;  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Hitt,  76  Ark.  227,  88  S.  W.  908, 
990;  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Hartung, 
95  Ark.  225,  128  S.  W.  1025;  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Richardson,  87  Ark.  104,  112 
S.  W.  212;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Gil- 
breath,  87  Ark.  572,  113  S.  W.  200;  Lane  v. 
Spokane  Falls  &  N.  R.  Go.  21  Wash.  119,  46 


L.RA.  153,  ::  Am.  St.  Rep.  821,  57  Pac. 
367;  Trumbull  v.  Erickaon,  38  C.  C.  A.  536, 
97  Fed.  891 ;  Sturdivant  v.  Ft.  Worth  &  D.  C. 
R.  Co.  —  Tex.  Civ.  App.  — ,  27  S.  W.  170; 
3  Hutchinson,  Can*.  3d  ed.  §  1216,  note  5. 

Klrby,  J.,  delivered  the  opinion  of  the 
court: 

It  is  insisted  for  reversal  that  the  court 
erred  in  not  directing  a  verdict  for  appel- 
lant, and  that  appellee  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

It  may  be  regarded  as  undisputed  that 
appellee  boarded  the  car  before  the  train 
started,  talked  with  his  son  a  minute  or  two 


Vermont  R.  Co.  80  Hun,  491,  30  N.  Y. 
Supp.  488,  6  Am.  Neg.  Cas.  696;  Condy 
v.  St.  Louis,  I.  M.  k  S.  R.  Co.  13  Mo.  App. 
687,  85  S.  W.  79; 

— ^where  he  was  standing  in  the  aisle  be- 
side his  seat  within  a  step  of  the  open  door 
as  the  train  was  approaching  the  station 
where  he  intended  changing  cars.  Worthen 
V.  Grand  Trunk  R.  Co.  125  Mass.  99, 
12  Am.  Neg.  Cas.  34. 

But  in  Dunn  v.  Pennsylvania  R.  Co.  20 
Phila.  258  (a  common  pleas  decision),  the 
court  charged  the  jur^  that  it  was  negli- 
gent for  a  passenger  m  a  passenger  coach 
to  leave  his  seat  while  the  car  was  slowing 
up  near  a  station  or  elsewhere,  if,  by  re- 
maining in  his  seat  until  the  car  stopped, 
the  accident  could  not  have  occurred. 

///.  On  a  freight  or  mixed  train, 

a.  In  general. 

It  has  bee'n  said  that,  while  a  carrier 
owes  the  same  degree  of  care  in  the  trans- 
portation of  passengers  upon  mixed  trains 
as  upon  regular  trains,  conduct  of  a  pas- 
senger that  would  not  constitute  contrib- 
utory negligence  on  a  regular  passenger 
train  might  amount  to  such  negligence  if 
performed  upon  a  mixed  train.  Yazoo  &  M. 
Valley  R.  Co.  v.  Humphrey,  83  Miss.  721, 
36  So.  154. 

And  in  Harris  v.  Hannibal  &  St.  J.  R. 
Co.  89  Mo.  233,  68  Am.  Rep.  Ill,  1  S.  W. 
325,  9  Am.  Neg.  Cas.  518,  it  was  said  that 
discomforts  and  dangers  are  more  incident 
to  travel  on  freight  than  on  passenger 
trains,  and  hence  a  higher  degree  of  care 
is  demanded  on  the  part  of  the  passenger. 

Accordingly,  it  was  held  in  Harris  v. 
Hannibal  &  St.  J.  R.  Co.  supra,  that 
the  railroad  company  in  an  action  for 
injuries  sustained  by  a  passenger  while 
traveling  upon  a  caboose  attached  to  a 
freight  train  was  entitled  to  the  following 
instruction:  "If  the  jury  believe  from  the 
evidence  that  plaintiff  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known, 
that  the  train  had  stopped  to  do  some 
switching,  and  by  the  exercise  of  ordinary 
care  could  have  known  that  a  part  of  the 
train  was  likely  to  be  backed  against  the 
part  to  which  the  caboose  was  attached, 
and  that  some  concussion  or  jar  would 
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likely  be  produced  in  the  caboose,  and  that 
the  plaintiff  then,  without  thinking  about 
the  approach  of  the  cars,  and  without  pay- 
ing any  attention  to  whether  the  cars  were 
approaching  or  not,  left  his  seat  and  stood 
up  in  the  car,  and  was  thrown  down  and 
injured,  when  he  would  not  have  been  had 
he  kept  his  seat,  or  resumed  the  same  be- 
fore the  cars  struck,  then  the  plaintiff  was 
guilty  of  such  contributory  negligence  as 
bars  his  recovery,  and  the  jury  must  find 
for  defendant." 

Where  a  passenger  riding  in  the  caboose 
attached  to  a  freiglht  train  was  injured  by 
bein|;  thrown  by  the  sudden  starting  or 
jerking  of  the  train,  when  there  were  seats 
provided  for  him,  it  was  held  in  Wallace 
V.  Western  North  Carolina  R.  Co.  98  N.  C. 
494,  2  Am.  St.  Rep.  346,  4  S.  E.  503,  to 
show  some  evidence  of  contributory  negli- 
gence which  should  have  been  submitted  to 
the  jury.  The  court  said:  "A  'caboose'  at- 
tached to  a  freight  train  does  not  furnish 
all  the  appliances  and  conveniences  for  the 
safety  and  comfort  of  passengers  that  are 
provided  for  passenger  trains,  and  while  it 
IS  the  duty  of  the  company  carrying  pas- 
sengers on  such  a  train  to  exercise  any 
reasonable  care,  and  take  every  precaution 
against  injury  or  danger  to  the  life  of  such 
passengers  which  the  appliances  for  that 
mode  of  transportation  will  admit  of,  it  is 
also  the  duty  of  the  passenger  who  travels 
on  such  a  train  with  a  full  knowledge  of 
the  increased  risk  incidental  thereto,  to  be 
correspondingly  careful  in  guarding  against 
injury  by  reason  of  the  risk  incidental  to 
such  mode  of  travel;  ...  an  act  on  a 
regular  passenger  train,  with  air  brakes 
and  other  appliances  to  secure  smooth  and 
comfortable,  as  well  as  safer,  travel,  may 
be  not  at  all  negligent  in  the  passenger, 
while  the  same  act  in  a  'caboose'  .  .  . 
might  be  careless  and  n^ligent." 

An  elderly  passenger  in  a  caboose  at- 
tached to  a  freight  train  cannot  be  said,  as 
a  matter  of  law,  to  be  negligent,  because  he 
stood  up  while  the  slowly  moving  train  ran 
three  or  four  lengths,  either  to  shake  hands 
with  a  friend,  to  wave  a  good-bye  to  those 
he  was  leaving,  or  to  look  at  the  improve- 
ments the  company  was  making.  Pasley  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  83  Ark.  22,  102 
S,  W.  387,  13  A^Q.  C^.  121,     Th«  court 
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on  the  rear  platform,  and  when  the  conduc- 
tor gave  warning  that  he  was  ready  to  go, 
appellee  stepped  inside  the  coach,  and  upon 
a  glance  over  it  discovered  that  it  was 
crowded  and  noticed  only  one  seat  not  oc- 
cupied by  a  passenger,  an  inside  seat,  which 
was  filled  with  bundles  and  packages  be- 
longing to  the  three  young  ladies,  who  oc- 
cupied the  two  seats  facing  each  other.  He 
braced  himself  near  the  door  facing,  and 
stood  a  minute  or  more  talking  to  another 
man,  when  the  collision  occurred,  throwing 
him  violently  against  the  stove  and  break- 
ing his  ribs.  Another  one  of  the  passengers 
testified  that  there  was  a  seat  unoccupied, 


where  he  and  two  other  men  were  seated  on 
two  seats  facing  each  other,  which  appellee 
could  have  taken.  None  of  the  passengers 
who  were  seated  were  injured;  nor  was  the 
passenger  who  was  standing  with  the  appel- 
lee at  the  time,  although  he  was  thrown  to 
the  floor  by  the  jar  and  jolt.  There  was  no 
printed  rule  or  notice  in  the  car,  warning 
passengers  not  to  stand  in  the  car,  although 
there  was  a  notice  on  the  outside  of  the  door 
of  the  car,  warning  them  against  standing 
on  the  platform  thereof. 

In  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Harmon, 
85  Ark.  507,  109  S.  W.  297,  it  was  said: 
"It  has  never  been  held  by  this  court,  nor  do 


said:  "It  cannot  be  said,  as  a  matter  of 
law,  that  every  time  a  passenger  on  a 
freight  train  arises  from  his  seat  he  is 
guilty  of  negligence.  It  is  only  when  his 
standing  is  so  protracted  or  so  uncalled-for 
that  the  court  can  say,  as  a  matter  of  law, 
that  it  was  unnecessary  and  imprudent, 
that  the  question  of  his  negligence  will  be 
taken  from  the  jury." 

The  court  properly  refused  to  instruct 
the  jury  to  the  effect  that  if  a  passenger 
traveling  upon  a  mixed  freight  and  pas- 
senger train,  after  entering  the  car,  was 
furnished  with  a  seat,  and  voluntarily  left 
it  and  was  standing  when  thrown  by  the 
jar  he  could  not  recover  if  his  standing 
contributed  to  the  injury,  where  it  appeared 
that  he  left  his  seat  to  go  into  the  baggage 
department  of  the  car,  and  when  he  returned 
his  seat  was  taken,  and  as  there  were  no 
other  unoccupied  seats  he  was  obliged  to 
stand.  Holland  v.  St.  Louis  k  S.  F.  R.  Co. 
105  Mo.  App.  117,  79  S.  W.  608.  The  court 
said:  "It  is  hardly  necessary  to  offer  any 
reason  to  satisfy  ordinary  intelligence  that 
a  passenger  has*  the  right  to  leave  his  seat 
in  a  railroad  car  temporarily  for  any  legit- 
imate purpose,  provided  he  does  not  ex- 
pose himself  to  danger  thereby." 

And  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Gilbreath,  87  Ark.  672,  113  S.  W.  200,  it 
was  held  that  the  bare  admission  on  the 
part  of  a  passenger  riding  in  a  caboose 
attached  to  a  freight  train,  that  he  was 
standing  up  when  injured,  does  not  make 
a  case  of  negligence  per  «c,  nor  create  a 
prima  facie  case,  so  as  to  cast  upon  him  the 
burden  of  proving  circumstances  and  clear- 
ing himself  on  the  charge. 

A  woman  passenger  on  a  mixed  train 
eomposed  of  passenger  and  freight  cars, 
who  stood  up  to  get  a  drink  of  water  while 
the  coach  was  standing,  and  while  switch- 
ing was  being  done  by  the  engine  for  the 
purpose  of  making  up  the  train,  it  being 
near  the  time  for  the  departure  of  the  train, 
wa^  not,  as  a  matter  of  law,  guiltnr  of 
contributory  negligence.  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Billingsley,  79  Ark  335,  96 
a  W.  367. 

A  railroad  employee  cannot  be  said,  as  a 
matter  of  law,  to  be  negligent  in  standing 
up  in  a  caboose  attached  to  a  freight  train 
while  being  carried  to  his  work,  where  there 
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was  no  rule  forbidding  employees  to  stand, 
and  no  place  for  him  to  be  seated.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Harmon,  85 
Ark.  503,  109  S.  W.  295. 

And  so,  under  the  following  circum- 
stances, it  was  held  that  a  passenger  was 
not,  as  a  matter  of  law,  negligent  in  stand- 
ing in  a  caboose  or  in  a  passenger  coach 
attached  to  a  freight  train: 

— where  plaintin,  on  a  caboose  attached 
to  a  freight  train,  stood  in  the  aisle  about 
4  feet  inside  the  open  door  at  the  forward 
end  of  the  car,  because  all  the  seats  were 
occupied.  Tickell  v.  St.  Louis,  I.  M.  k  S. 
R.  Co.  149  Mo.  App.  648,  129  S.  W.  727; 
•  — ^where  a  female  passenger  on  a  mixed 
passenger  and  freight  train  stood  in  the 
aisle  near  an  open  door,  steadying  herself 
by  holding  onto  the  door  frame,  because  all 
the  seats  were  occupied.  Allison  v.  St. 
Louis  &  H.  R.  Co.  157  Mo.  App.  72,  137 
S.  W.  896; 

— where  a  female  passenger  was  in  the 
act  of  getting  a  drink  of  water  for  her 
child,  when,  by  reason  of  the  negligent  ap- 
plication of  the  air  brake,  she  was  sudden- 
ly and  violently  thrown  across  the  seat. 
Indiana,  I.  &  I.  R.  Co.  v.  Masterson,  16  Ind. 
App.  323,  44  N.  E.  1004; 

— where  a  child  was  standing  by  her 
mother  while  she  was  preparing  a  bed,  it 
appearing  that  the  caboose  in  which  the 
passengers  were  seated  was  not  attached  to 
the  train  at  that  time.  Illinois  C.  R.  Co.  v. 
Axley,  47  111.  App.  307,  2  Am.  Neg.  Cas. 
628; 

— where  the  passenger  stood  up  and 
leaned  forward  to  spit  in  the  stove.  St. 
Louis  k  S.  F.  R.  Co.  v.  Burrows,  62  Kan. 
89,  61  Pac  439; 

— where  the  passenger  was  standing  in 
the  caboose  while  the  crew  was  engaged  in 
switching.  Chicago,  R.  I.  k  P.  R.  Co.  v. 
Buie,  31  Tex.  Civ.  App.  654,  73  S.  W. 
863; 

— where  the  passenger  was  standing  at 
the  door  watching  the  switching  of  cars, 
saw  the  cars  coming,  and  braced  himself  to 
resist  the  shock.  Louisville  4  N.  R.  Co.  v. 
Yowell,  10  Ky.  L.  Rep.  721; 

— ^where  a  passenger  in  the  caboose  was 
standing  near  the  door,  and  was  thrown  by 
the  collision  of  his  car  with  one  negligently 
left  on  a  different  track  too  close  to  the 


448 


ARKANSAS  SUPREME  COURT. 


the  authorities  generally  establish  the  prop- 
osition, that,  in  the  absence  of  such  a  rule 
promulgated  and  posted  by  the  company  for 
the  protection  of  passengers,  standing  in  the 
car  would,  as  a  matter  of  law,  constitute 
negligence,  unless  the  circumstances  were 
of  such  a  nature  as  to  render  it  obyiously 
dangerous  to  stand/' 

There  waa  no  evidence  indicating  that  it 
was  obviously  dangerous  to  stand  a  minute 
or  so  in  the  coach  before  being  seated,  and 
the  train  was  just  leaving  the  station  and 
necessarily  proceeding  at  a  slow  rate  of 
speed  until  it  could  get  started,  and  the  in- 
jury occurred  within  thirty-seven  rails' 
length  of  the  starting  point.  It  cannot  be 
said,  as  a  matter  of  law,  that  appellee  was 
bound  to  proceed  instantly  and  procure  a 
seat  at  the  expense  of  being  unnecessarily 
hasty  in  beating  other  passengers  to  a  seat, 
or  in   crowding  them  and   removing   their 


head  of  a  switch  to  afford  a  clear  passage 
for  his  train  while  moving  over  the  main 
track.  Fullerton  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  84  Mo.  App.  498; 

— where  plaintiff  entered  the  caboose 
which  was  standing  at  the  accustomed 
place  for  the  reception  of  passengers  while 
the  train  crew  were  engaged  in  switching 
cars,  and  after  observing  that  the  seats 
were  about  all  taken,  he  stopped  at  the 
door  long  enough  to  close  it  and  was  in- 
jured by  being  thrown  against  the  door 
when  a  box  car  was  backed  against  the 
caboose  with  great  violence.  St.  Louis,  I. 
M.  A  S.  R.  Co.  V.  Johnson,  —  Ark.  — ,  163 
S.  W.  1167; 

— where  the  passenger  left  his  seat  after 
the  train  had  fully  stopped,  and  stepped 
forward  through  the  open  doorway  into  the 
trainmen's  compartment  to  ask  the  con- 
ductor whether  the  train  would  stop  at  a 
certain  point  along  the  line  long  enough  for 
dinner,  though  he  might  have  spoken  to 
the  conductor  without  rising.  Simonds  v. 
Minneapolis  k  St.  L.  R.  Co.  87  Minn.  408, 
92  N.  W.  409,  13  Am.  Neg.  Rep.  130; 

— ^where  a  passenger  on  a  freight  train 
left  his  seat  in  the  caboose  after  the  engine 
had  been  engaged  in  shifting  cars  for  about 
half  an  hour,  and  was  thrown  against  the 
door  by  a  sudden  shock  of  the  cars  coming 
together  in  makin|^  a  coupling  while  he 
was  standing  up  m  the  aisle  conversing 
with  a  fellow  passenger,  there  being  evi- 
dence tending  to  show  that  his  stoppmg  in 
the  aisle  for  conversation  was  but  momen- 
tary, and  there  being  some  question  as  to 
whether  his  position  was  such  as  to  render 
likely  an  injurpr  if  the  coupling  had  been 
made  with  ocdinary  care.  Harden  ▼.  Chi- 
cago, M.  &  St  P.  R.  Co.  102  Wis.  213,  78 
N.  W.  424; 

— where  plaintiff,  after  traveling  some 
time  in  a  passenger  coach  on  a  mixed  train, 
got  up  to  rest  himself  and  walk  in  the 
aisle  when  the  train  stopped  at  a  station, 
and  was  injuriMi  while  standing  in  the 
aisle  of  the  car  conversing  with  an  acquaint- 
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bundles  from  unoccupied  seats  that  he  migbi 
sit  down.  He  could  have  been,  although  he 
did  not  say  he  was,  waiting  for  the  con- 
ductor's return,  that  he  might  have  him  to 
require  the  packagee  removed  and  fumiah 
him  a  seat. 

Standing  in  a  passenger  car  is  not  neeea- 
sarily  negligence  as  a  matter  of  law,  and 
ordinarily  it  ia  a  question  for  the  jury,  and 
in  this  case  the  passenger's  standing  cannot 
be  said,  as  a  matter  of  law,  to  have  been 
protracted  and  unnecessary.  Our  court  baa 
held  that  a  passenger  upon  a  freight  train 
even  is  not  guilty  of  contributory  negligence 
per  89  in  standing  up,  unless  the  standing 
was  so  prolonged  and  uncalled-for  that  the 
facts  could  be  susceptible  of  but  one  con- 
clusion. 

In  Pasley  v.  St.  Louis,  L  M.  &  S.  R.  Co. 
83  Ark.  25,  102  S.  W.  388,  13  Ann.  Cas.  121, 


ance,  by  being  thrown  to  the  floor  by  the 
impact  when  the  coupling  was  made  to  the 
other  portion  of  the  train,  which  had  been 
engaged  in  shifting  cars.  Yazoo  &  M. 
Valley  R.  Co.  v.  Humphrey,  83  Miaa.  721, 
36  So.  164; 

— where  a  shipper  who  was  accompany- 
ing live  stock  was  thrown  by  a  collision 
with  other  cars  as  his  car  was  being 
switched  in  the  railroad  yards,  it  not  ap- 
pearing how  he  came  to  be  standing  up  at 
that  time.  Texas  &  P.  R.  Co.  v.  Adams, 
32  Tex.  Civ.  App.  112,  72  S.  W.  81; 

— ^where  a  mail  clerk,  riding  in  a  mail 
car  attached  to  a  passenger  train,  hearing 
a  loud  noise  under  the  car,  put  his  head 
out  of  the  side  door  and  was  struck  by  a 
stone  which  was  knocked  out  of  the  track 
by  the  air  hose  which  had  become  loosened 
and  was  dragging  along  the  track.  Lar- 
rance  v.  Missouri  P.  R.  Co.  141  Mo.  App. 
338,  125  S.  W.  549.  (In  connection  with 
this  and  the  preceding  case,  it  is  to  be 
noted  that  the  present  note  does  not  pur- 
port to  cover  the  question  whether  any 
particular  person  or  class  of  persons  has 
the  status  of  a  passenger;) 

— where  plaintiff  entered  the  car  reserved 
for  passengers  with  the  knowledge  that 
the  train  crew  were  engaged  in  shifting  cars 
by  shunting,  placed  his  baggage  down  at  a 
seat  near  the  end  of  the  car,  and  was  in 
the  act  of  sitting  down  when  there  was  a 
sudden  jerk  caused  by  the  coupling  of  cars. 
Moore  v.  Saginaw,  T.  &  H.  R.  Co.  115 
Mich.  103,  72  N.  W.  1112.  Upon  appeal 
from  a  retrial  of  the  above  case,  it  was 
held  that  a  passenger  who  enters  a  pas- 
senger car  of  a  mix^  freight  and  passenger 
tram  from  which  the  engine  is  detached,  at 
the  invitation  of  the  carrier,  with  knowl- 
edge that  the  train  crew  were  engaged  in 
shifting,  is  not  guilty  of  negligence  per  se 
in  failing  to  observe  whether  the  other  cars 
were  backing  toward  his  car,  or  in  failing 
to  take  the  first  seat.  119  Mich.  613,  78 
N.  W.  666,  6  Am.  Neg.  Rep.  89.  The  court 
said:      "When    passengers   are    invited    to 
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it  WEB  said;  "It  cannot  be  said,  as  a  matter 
of  law,  that  every  time  a  passenger  on  a 
freight  train  arises  from  his  seat  he  is 
guilty  of  negligence.  It  is  only  when  his 
standing  is  so  protracted  or  so  uncalled-for 
that  the  court  can  say,  as  a  matter  of  law, 
that  it  was  unnecessary  and  imprudent,  that 
the  question  of  his  negligence  will  be  taken 
from  the  jury."  See  also  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Harmon,  supra;  St.  Louis,  I.  M. 
&  S.  R.  Co.  ▼.  Hitt,  76  Ark.  227,  88  S.  W. 
908,  990;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Har- 
tung,  95  Ark.  225,  128  S.  W.  1025;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Richardson,  87  Ark.  104, 
112  S.  W.  212;  St.  Louis,  L  M.  &  S.  R.  Co. 
▼.  Gilbreath,  87  Ark.  672,  113  S.  W.  200; 
Lane  v.  Spokane  Falls  &  N.  R.  Co.  21  Wash. 
119,  46  L.R.A.  153,  76  Am,  St.  Rep.  821,  67 
Pac.  367;  Trumbull  ▼.  Erickson,  38  C.  C.  A. 
636,  97  Fed.  891;  Sturdivant  v.  Ft.  Worth 


&  b.  C.  R.  Co.  —  Tex.  Civ,  App.  — ,  27  S.  W. 
170;  6  Cyc.  660;  3  Hutchinson,  Carr.  1216. 

This  case  is  not  Hke  that  of  Krumm  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  71  Ark.  692,  76 
S.  W.  1076,  relied  upon  by  appellant,  and  the 
decision  therein  is  not  controlling  here. 
There  the  plaintiff  stood  ten  minutes  on  a 
freight  train  while  it  ran  a  mile  and  a  half, 
his  excuse  being  that  he  was  waiting  for  the 
ice  to  melt  and  cool  the  water,  and  the  court 
thought  the  water  would  have  cooled  as  ef- 
fectually and  as  soon  without  his  standing 
to  watch  the  operation,  and  that  the'  ex- 
posure caused  thereby  was  unnecessary,  and 
held  him  guilty  of  contributory  negligence 
as  a  matter  of  law. 

The  court  did  not  err  in  refusing  to  direct 
a  verdict  for  appellant,  and  the  case  was 
properly  submitted  to  the  jury  on  instruc- 
tions fairly  presenting  the  issues,  and  the 
judgment  is  affirmed. 


enter  a  car,  they  have  the  right  to  assume 
that  they  will  have  time  to  enter  and  take 
seats  before  other  cars  are  backed  against 
it  in  such  a  manner  as  to  endanger  them 
while  doing  so." 

In  Macon,  D.  k  S.  R.  Co.  v.  Moore,  108 
Ga.  84,  33  S.  E.  880,  6  Am.  Ncg.  Rep.  461, 
it  was  held  that  when  a  railroad  company 
furnishes,  as  the  only  means  of  transporta- 
tion over  its  road,  a  mixed  train  composed 
of  a  passenger  coach  and  a  number  of 
freight  cars,  which  cannot  be  started  from 
a  station  without  its  movement  being  at- 
tended with  a  jerk  which  may  endanger 
the  safety  of  those  on  board  who  are  un- 
seated, it  becomes  the  duty  of  the  company 
to  use  extraordinary  diligence  in  protect- 
ing against  such  danger  passengers  who 
have  lx)arded  the  train,  by  stopping  a  suffi- 
cient length  of  time  to  give  such  passengers 
a  reasonable  opportunity  to  be  seated; 
that  it  is,  on  the  other  hand,  the  duty  of 
the  passenger  in  such  case  to  exercise  ordi- 
nary care  in  obtaining  a  seat  in  the  coach, 
and  an  injury  resulting  in  consequence  of 
unnecessary  delay  of  the  passenger  in  ob- 
taining a  seat  will  be  attributable  to  his 
fault,  and  the  railroad  company  will  not 
be  liable  therefor. 

A  passenger  in  the  caboose  of  a  freight 
train  who,  without  necessity,  left  his  seat 
and  walked  to  the  door  when  the  train 
stopped  to  do  some  switching,  is  guilty  of 
such  negligence  as  to  preclude  recovery  for 
injuries  sustained  by  being  thrown  by  a 
jolt  caused  by  the  coupling  of  cars,  where 
it  appeared  that  he  was  in  the  habit  of 
traveling  upon  freight  trains,  that  when 
such  couplings  were  being  made  jolts  such 
as  might  throw  persons  standing  in  the  ca- 
boose off  their  feet  might  be  looked  for,  and 
that  a  warning  of  this  danger  in  large 
glaring  letters  was  posted  on  the  wall  of 
the  car.  Shamblin  v.  New  Orleans  &  ^.  W. 
R.  Co.  114  La.  467,  38  So.  421. 

A  passenger  in  the  caboose  of  a  freight 
train  desiring  a  drink  of  water,  who  stood 
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up  while  the  train  ran  a  mile  and  a  half, 
waiting  for  the  water  to  cool,  was,  as  a 
matter  of  law,  guilty  of  contributory  negli- 
gence. Krumm  v.  St.  Louis,  I.  M.  k  S.  R. 
Co.  71  Ark.  690,  76  S.  W.  1075. 

So,  a  .passenger  who  entered  the  caboose 
before  the  train  was  made  up,  and  who, 
with  knowledge  that  the  couplings  were 
about  to  be  made,  stood  up  to  wash  his 
hands,  was  guilty  of  such  contributory 
negligence  as  to  preclude  his  right  to  re- 
cover for  injuries  sustained  by  being 
thrown  when  the  train  was  connected  to  the 
car.  Hutchinson  v.  Canadian  P.  R.  Co,  17 
Ont.  Rep.  346,  appeal  dismissed  without 
opinion  in  16  Ont.  App.  Rep.  429. 

Where  an  aged  and  infirm  woman,  who 
was  familiar  with  railroads  took  passage 
on  the  caboose  attached  to  a  freight  train, 
and  was  injured  while  the  train  was  en- 
gaged in  switching  at  an  intermediate  sta- 
tion between  the  termini  of  her  route, 
while  she  was  standing  in  the  car  in  the 
act  of  getting  a  drink  of  water,  it  was 
error  to  refuse  defendant's  request  for  an 
instruction  in  the  following  words:  "If 
the  jury  believe  from  the  evidence  that  the 
plaintin  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  the  train 
had  been  stopped  to  do  some  switching, 
and  by  the.  exercise  of  ordinary  care 
could  have  known  that  a  part  of  the 
train  was  likely  to  be  backed  against 
the  part  to  which  the  caboose  was  attached, 
and  that  some  concussion  or  jar  would  be 
likely  produced  in  the  caboose,  and  that  the 
plaintiff,  without  thinking  of  the  approach 
of  the  cars,  and  without  paying  any  atten- 
tion to  whether  the  cars  were  approaching 
or  not,  left  her  seat  to  get  water,  and 
stood  up  in  the  car,  and  was  thrown  down 
and  injured,  when  she  would  not  have  been 
had  she  kept  her  seat,  then  the  plaintiff 
could  not  recover  because  of  her  contribu- 
tory fault."  Felton  v.  Horner,  97  Tenu. 
679,  37  S.  W.  696. 
29 


450 


ARKANSAS  SUPREME  COURT. 


b.  Leaving  seat  before  oar  stops  upon  | 
approaching  station, 

A  passenger  in  a  caboose  attached  to  a 
freight  train  cannot  be  said,  as  a  matter  of 
law,  to  have  been  negligent  in  leaving  his 
seat  as  the  train  approached  a  crossing 
where  it  was  customary  for  passengers  to 
alight,  and  in  standing  at  the  door  holding 
to  the  knob  while  tne  train  was  moved 
forward  a  short  distance  after  some  of  the 
passengers  had  alighted.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Brabbzson,  87  Ark.  109,  112 
S.  W.  222. 

But  in  Young  v.  Missouri  P.  R.  Co.  — 
Mo.  App.  — ,.  84  S.  W.  175,  it  was  held  that 
an  experienced  shipper  traveling  on  a  freight 
train,  who  was  familiar  with  the  operations 
of  such  trains,  was  guilty  of  contributory 
negligence  in  leaving  his  seat  preparatory  to 
alighting,  as  soon  as  the  train  made  the 
first  stop  and  before  it  had  come  to  a  full 
stop,  and  without  waiting  a  sufficient 
length  of  time  to  justify  the  inference  that 
such  stop  was  final.  The  court  said:  "It 
is  not  an  infrequent  occurrence  that  in  the 
movement  of  heavy  freight  trains,  like  that 
here,  on  the  main  track  or  through  switches 
onto  sidings,  they  come  to  a  stop  short  of, 
or  go  beyond,  the  exact  point  where  it  is 
intended.  This  is  often  seen  when  they 
undertake  to  stop  at  water  tanks  or  go  onto 
sidings,  when  the  rear  car  retnains  partly 
on  the  main  track,  and  a  forward  movement 
is  required  to  clear  the  latter.  Every  mo- 
mentaiy  stop  is  not  necessarily  final.  The 
plaintiff,  who  was  an  experienced  shipper, 
familiar  with  the  operation  of  freight 
trains,  must  be  presumed  to  have  known 
this." 

IV.  JBffect  of  posting  notice  teaming 
passengers  of  danger  of  standing  in 
the  car. 

It  has  been  held  that  where  the  carrier 
has  postedf  notices  in  the  car  warning  pas- 
sengers of  the  danger  of  standing  in  the 
aisle  when  the  train  is  in  motion,  or  when 
switching  is  being  done,  a  passenger  who  is 
injured  by  the  operations  of  the  train 
while  standing  cannot  recover  for  the  in- 
juries sustained.  Krumm  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  71  Ark.  690,  76  S.  W.  1076. 

Accordingly,  it  was  held  in  the  above 
eaB<^  that  a  j^asscnger  riding  in  the  caboose 
of  t  freight  train  was  guilty  of  such  negli- 
gence in  unnecessarily  standing  up  while 
the  train  was  in  motion,  in  violation  of  a 
posted  notice  in  the  car,  as  would  preclude 
recovery  for  injury  sustained  by  being  thrown 
down  by  a  violent  impact  caused  by  a 
collision  between  two  parts  of  the  train 
which  had  become  uncoupled.     Ibid. 

Applying  the  rule  announced  in  the  above 
case,  it  was  held  in  Gabriel  v.  St.  Louis,  I. 
M.  A  S.  R.  Co.  135  Mo.  App.  222,  115  S.  W. 
3,  that  an  experienced  traveler  on  a  mixed 
freight  and  passenger  train,  who  was  in- 
jured while  standing  in  the  aisle,  while 
traveling  in  the  state  of  Arkansas,  when 
the  train  was  engaged  in  switching  cars, 
was  precluded  from  recovering  for  the  in- 
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juries  sustained  where  it  appeared  that 
seats  were  provided  for  him,  and  signs 
were  posted  m  the  car  warning  passengers 
of  the  danger  of  standing  in  the  aisle. 

Attempt  has  been  made  in  a  number  of 
the  cases  to  invoke  the  above  rule,  but  the 
court,  without  affirming  or  denying  the 
rule,  disposed  of  the  cases  by  stating  that 
it  was  not  shown  that  the  passenger  actually 
saw  the  notice,  or  that  he  had  knowledge 
of  the  rule.  A.  L.  R. 
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V. 

BOSTON  &  NORTHERN  STREET  RAIL- 
WAY COMPANY. 

(213  Mass.  267,  100  N.  E.  541.) 

Carrier  —  street  car  passenger  ~  stand- 
ing in  car  —  negligence. 

It  is  not  negligence  per  se  for  a  street 
car  passenger  to  leave  his  seat  as  the  car 
approaches  his  stop  and  stand  at  the  door 
with  a  firm  hold  thereon  awaiting  the  stop, 
although  he  knows  that  the  car  is  moving 
at  high  speed  with  unusual  swaying  and 
must  pass  over  a  switch  before  reaching 
the  stopping  place. 

(January  27,  1913.) 


Note.  —  Contrilmtory  negligence  of 
passenger  in  standing  inside  of  street 
car. 

The  present  note  is  limited  to  cases 
where  tne  passenger  was  standing  inside 
the  car. 

As  to  contributory  negligence  of  pas- 
senger in  standing  inside  of  railroad  car, 
see  note  to  Louisiana  k  N.  W.  R.  Ca  v. 
Willis,  ante,  441. 

As  to  riding  on  platform  or  running 
board  of  street  car  as  negligence,  see  notes 
in  10  L.R.A.(N,S.)  352;  12  L.R.A*(N.S.) 
831;  21  L.R.A.(N.S.)  972;  and  49  L.R.A. 
(N.S.)  135. 

As  to  whether  a  passenger  is  negligent 
in  going  upon  platform  or  steps  of  car  just 
before  reaching  his  destination,  see  note  in 
21  L.R.A.(N.S.)    716. 

As  to  riding  on  platform  of  railroad  car 
as  negligence,  see  note  in  29  L.R.A.(N.S.) 
325. 

As  to  riding  on  platform  as  affecting 
right  to  recover  for  injury  through  accident 
to  train  or  car,  see  note  in  17  LJl.A.(N.S.) 
158. 

As  to  duty  to  passenger  on  over-crowded 
street  car,  see  note  in  4  L.R.A.(N.S.)   399. 

As  a  general  rule  a  passenger  who  stands 
in  a  street  car  when  it  is  in  motion  is  not, 
as  a  matter  of  law,  negligent  so  as  to  pre- 
clude recovery  for  injuries  sustained  on 
account  of  negligent  operation  of  the  car. 
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REPORT  by  the  Superior  Court  for  Essex 
County  for  the  determination  by  the 
Supreme  Judicial  Court  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Nlles  and  Edward 
8.  Underwood  for  plaintiff. 

Messrs.  Michael  li.  SalliTan  and  James 
J.  Ronan,  for  defendant: 

There  was  not  sufficient  evidence  that 
plaintiff  was  in  the  exercise  of  due  care  at 
the  time  of  the  accident. 

McCauley  v.  Springfield  Street  R.  Co.  169 
Mass.  301,  47  N.  E.  1006,  3  Am.  Neg.  Rep. 
668;  Olund  v.  Worcester  Consol.  Street  R. 
Co.  206  Mass.  644,  02  N.  E.  720;  Partelow  v. 
Newton  &  B.  Street  R.  Co.  196  Mass.  24,  81 
N.  E.  894;  Heshion  y.  Boston  Elev.  R.  Co. 
208  Mass.  117,  94  N.  E.  390;  Weeks  v.  Bos- 
ton Elev.  R.  Oo.  190  Mass.  663,  77  N.  E. 
654;  Moody  v.  Springfi^eld  Street  R.  Co.  182 
Mass.  158,  65  N.  E.  29,  13  Am.  Neg.  Rep. 
109;  Foley  v.  Boston  &  M.  R.  Co.  193  Mass. 
332,  7  L.R.A.(N.S.)  1076,  79  N.  E.  7G5;  Hunt 
▼.  Boston  Elev.  R.  Co.  201  Mass.  182,  87  N. 
E.  489. 

There  was  not  sufficient  evidence  of  any 


but  the  question  of  negligence  is  ordinarily 
for  the  jury  to  decide  under  the  circum- 
stances of  the  particular  case,  taking  into 
consideration  his  age  and  physical  condi- 
tion, the  speed  of  the  car,  the  reason  for 
standing  up  in  the  car,  and  all  the  other 
attendant  facts  and  eircumstances  as  dis- 
closed by  the  evidence. 

One  who  takes  passage  on  a  closed  elec- 
tric car  cannot  be  said,  as  a  matter  of  law, 
to  be  negligent  in  proceeding  toward  the 
front  of  the  car,  when  there  were  vacant 
seats  in  the  rear  of  the  car  which  she  could 
have  taken.  Weeks  v.  Boston  Elev.  R.  Co. 
190  Mass.  663,  77  N.  E.  654. 

A  woman  passenger  on  a  street  car  can- 
not be  said,  as  a  matter  of  law,  to  be  negli- 
gent for  failure  to  take  a  seat  before  the 
car  started,  notwithstanding  she  had  time 
to  do  so  and  there  were  many  vacant  seats, 
where  she  had  no  ground  to  anticipate  that 
it  would  be  started  with  a  sudden  jerk. 
Cutcliff  V.  Birmingham  R.  Light  A  P.  Co. 
148  Ala.  108,  41  So.  873. 

One  who  voluntarily  stands  in  the  space 
between  the  seats  of  an  open  street  car,  be- 
cause of  inability  to  find  a  seat,  assumes  the 
risk  incident  to  the  proper  operation  of 
the  car,  but  is  not  guilty  of  such  contribu- 
tory n^ligence  as  U>  preclude  recovery  for 
injuries  resulting  from  the  negligent  opera- 
tion of  the  car.  Kebbe  v.  Connecticut  Co. 
85  Conn.  641,  84  Atl.  329,  Ann.  Cas.  1913C, 
167. 

A  passenger  on  an  open  street  car  can- 
not be  said,  as  a  matter  of  law,  to  be  negli- 
gent if,  when  compelled  to  stand  because 
50  L.R.A.(N.8.) 


negligence   on   the   part   of   the   defendant 
company. 

Jameson  v.  Boston  Elev.  R.  Oo.  193  Mass. 
560,  79  N.  E.  750;  Sanderson  v.  Boston  Elev. 
R.  Co.  194  Mass.  337,  80  N.  E.  515;  Timms 
v.  Old  Colony  Street  R.  Co.  183  Mass.  193, 
66  N.  E.  797;  Olund  v.  Worcester  Consol. 
Street  R.  Co.  206  Mass.  544,  92  N.  E.  720; 
McGann  v.  Boston  Elev.  R.  Co.  199  Mass. 
446,  18  L.R.A.(N.S.)  506,  127  Am.  St.  Rep. 
509,  85  N.  E.  570;  Stevens  v.  Boston  Elev. 
R.  Co.  199  Mass.  471,  85  N.  E.  571 ;  Works 
V.  Boston  Elev.  R.  Co.  207  Mass.  447,  03  N. 
£.  693;  Tupper  v.  Boston  Elev.  R.  Co.  204 
Mass.  151,  90  N.  E.  422;  Stewart  v.  Boston 
&  P.  R.  Co.  146  Mass.  605,  16  N.  E.  466,  9 
Am.  Neg.  Cas.  469;  Weinschcnk  v.  New 
York,  N.  H.  &  H.  R.  Co.  190  Mass.  250,  76 
N.  E.  662. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

The  question  of  the  plaintiff's  due  care 
was  for  the  jury.  It  could  be  found  that 
when  he  left  his  seat  he  had  signaled  for 
the  car  to  be  stopped  at  a  regular  stopping 
place  which  it  was  approaching,  and  that  he 
had  a  right  to  expect,  although  that  had  not 
yet  been  done,  that  the  speed  of  the  car 


of  the  crowded  condition  of  the  car,  he 
leans  against  a  side  post,  and  in  the  act 
of  laughing  throws  his  head  back  a  few 
inches  beyond  the  post,  so  that  it  comes 
in  contact  with  a  car  passing  in  the  opposite 
direction.  La  Barge  v.  Union  Electric  Go. 
138  Iowa,  691,  19  L.R.A.(N.S.)  213,  U6 
N.  W.  816. 

Where  a  female  passenger  who,  on  ac- 
count of  the  crowded  condition  of  a  street 
car,  was  obliged  to  stand  in  the  aisle,  and 
who,  instead  of  taking  hold  of  the  straps 
suspended  from  the  top  of  the  car,  provided 
for  standing  passengers,  took  hold  of  the 
hands  of  a  fellow  passenger,  testified  that 
it  was  inconvenient  to  hold  the  straps  and 
would  havo  disarranged  her  dress,  the  ques- 
tion of  negligence  was  properly  submitted 
to  the  jury  to  judge  from  all  the  circum- 
stances whether  sufficient  precautions  had 
been  taken.  West  Philadelphia  Pass.  R. 
Co.  V.  Whipple,  5  W.  N.  C.  68,  affirming  11 
Phila.  345.  The  court  said:  "Possibly  a 
woman  may  be  so  fantastically  and  foolish- 
ly hooped,  wired,  and  pinned  up  as  to  de- 
prive her  of  her  natural  power  to  help  her- 
self; but  if  so,  the  question  is  one  of  fact, 
and  not  of  law.'' 

The  question  of  contributory  negligence 
is  for  the  jury  where  a  passenger  standing 
in  the  aisle  of  a  crowded  street  car  was 
injured  by  the  sudden  starting  of  the  car 
at  a  time  when  he  did  not  h&ve  hold  of 
a  strap,  and  he  testified  that  there  wau 
none  available  at  the  place  where  he  was 
standing.  Butler  v.  New  York  Citv  R.  Co. 
109  App.  Div.  658,  96  N.  Y.  Supp.  254. 
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would  be  slackened  and  the  car  stopped  to 
allow  him  to  alight.  In  this  respect  the 
case  resembles  in  principle  Farnon  v.  Bos- 
ton &,  A.  R.  Co.  180  Mass.  212,  62  N.  £.  254. 
It  is  not  necessarily  negligent  for  a  pas- 
senger, even  upon  a  steam  railroad,  when 
the  train  is  coming  to  a  station  at  which  he 
is  to  alight,  to  leave  his  seat  and  walk  to 
the  door  of  the  car,  that  he  m&y  be  ready 
to  go  out  with  the  promptness  that  may  be 
needful.  Worthen  v.  Grand  Trunk  R.  Co. 
125  Mass.  99,  12  Am.  Neg.  Cas.  84;  Barden 
T.  Boston,  C.  ft  F.  R.  Co.  121  Mass.  426,  9 
Am.  Neg.  Cas.  458.  A  fortiori,  this  is  true 
of  a  passenger  in  a  street  railway  car.  Lar- 
son V.  Boston  Elev.  R.  Co.  212  Mass.  262,  98 
K.  £.  1048.  Nor  was  it  negligent  as  matter 
of  law  for  him  to  stand  at  the  car  door 
with  the  firm  hold  that  he  testified  that  he 
had  thereon,  in  the  expectation  that  the 
speed  would  be  lessened  so  as  to  make  the 
stop,  which  he  well  might  anticipate  would 
be  made.  No  doubt  from  his  knowledge  that 
the  car  was  moving  at  a  very  high  rate  of 
speed,  that  its  swaying  was  already  un- 
usual, and  that  it  was  about  to  pass  over 
a  switch,  where  there  was  likely  to  be  a 
lurch,  it  reasonably  might  have  been  ex- 
pected that  the  jury  would  say  that  he  was 
negligent;  but  the  issue  was  still  for  them, 
and  not  for  the  court. 


There  was  evidence  also  of  the  defend- 
ant's negligence,  even  apart  from  the  exces- 
sive speed  with  which  it  could  be  found  that 
the  car  was  sent  over  the  switch.  It  is,  of 
course,  true  that  this  negligence  cannot  be 
found  from  the  bare  fact  that  there  was  a 
lurch  of  the  car  and  that  injury  resulted, 
even  though  witnesses  might  testify  that 
the  lurch  was  an  unusual  one.  But  here 
there  was  something  more.  The  jury  could 
find  that  the  evidence  brought  the  case 
within  the  rule  stated  in  Work  v.  Boston 
Elev.  R.  Co.  207  Mass.  447,  93  N.  E.  693.  In 
that  caae,  Mr.  Justice  Loring  has  collected 
the  decisions  made  since  McGann  v.  Boston 
Elev.  R.  Co.  199  Mass.  446,  18  LJLA.(N.S.) 
506,  127  Am.  St.  Rep.  509,  85  N.  E.  570,  in 
which  the  earlier  cases  are  cited.  Later  de- 
cisions are  Craig  ▼.  Boston  Elev.  R.  Co.  207 
Mass.  548,  93  N.  E.  675;  McCarthy  v.  Bos- 
ton Elev.  R.  Co.  207  Mass.  651,  93  N.  E. 
C94,  and  208  Mass.  512,  94  N.  E.  749,  and 
Webber  v.  Old  Colony  Street  R.  Co.  210 
Mass.  432,  97  N.  E.  74. 

The  case  should  have  been  submitted  to 
the  jury.  The  verdict  for  the  defendant  must 
be  set  aside;  and  under  the  terms  of  the 
report  judgment  must  be  entered  ior  the 
plaintiff  for  $325  and  costs. 

So  ordered. 


In  Ruch  V.  Aurora,  E.  ft  C.  R.  Co.  150 
III.  App.  329,  it  was  held  that  it  is  not, 
as  a  matter  of  law,  negligence  for  a  pas- 
senger who  is  compelled  to  stand  upon  a 
street  car,  to  have  a  package  in  each  hand. 

And  so,  under  the  following  circum- 
stances, it  was  held  that  a  passenger  was 
not  as  a  nuitter  of  law  negligent  on  account 
(tf  standing  in  a  street  car  while  it  was 
in  motion: 

— ^where  plaintiff,  without  objection  from 
the  carrier,  stood  in  the  aisle  with  others 
because  the  seats  were  all  occupied.  Griffith 
V.  Utica  ft  M.  R.  Co.  43  N.  Y.  S.  R.  835, 
17  N.  Y.  Supp.  692;  Grotsch  v.  Steinway 
R.  Co.  19  App.  Div.  130,  45  N.  Y.  Supp. 
1076; 

— where  plaintiff  stood  between  the  seats 
of  an  open  street  car  because  the  seats  were 
all  occupied,  without  objection  by  the  con- 
ductor who  collected  the  fare.  Lapointe  v. 
Middlesex  R.  Co.  144  Mass.  18,  10  N.  E. 
497; 

— ^where  plaintiff  in  an  open  street  car 
stood  up  to  hail  the  conductor  when  the 
car  failed  to  stop  at  the  place  requested.. 
Ripley  v.  Second  Ave.  R.  Co.  8  Misc.  449^ 
28  N.  Y.  Supp.  683 ; 

— ^where  plaintiff  stood  up  in  an  open  street 
car  at  the  end  of  a  cross  seat  to  signal 
the  conductor  to  stop  at  the  next  street, 
after  he  had  attempted  without  success  to 
<7et  the  conductor's  attention  by  turning 
in  his  seat.  Strauss  v.  United  R.  ft  Elec- 
tric Co.  101  Md.  497,  61  Atl.  137,  18  Am. 
Neg.  Rep.  447; 

— where  plaintiff  in  an  open  street  car 
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stood  at  the  side  of  the  car  holding  the 
hand  rail  after  his  signal  to  stop  had  been 
promptly  responded  to  bv  the  ringing  of 
the  bell  and  the  speed  being  reduced. 
Sweeney  v.  Union  Traction  Co.  199  Pa.  293, 
49  Atl.  66; 

— where  plaintiff,  occupying  the  end  of 
the  seat  in  an  open  street  car  nearest  the 
line  of  trolley  poles,  which  were  less  than 
2  feet  distant  from  the  car,  had  his  hat 
blown,  off  and  stood  up  as  if  to  signal  to 
the  conductor,  when  his  body  suddenly 
swayed  because  of  the  rough  motion  of  the 
car,  and  his  head  came  in  contact  with  one 
of  the  poles.  Schmidt  v.  Coney  Island  & 
B.  R.  Co.  26  App.  Div.  391,  49  N.  Y.  Supp. 
777. 

On  the  other  hand,  it  was  held  in  Jack- 
son V.  Philadelphia  Traction  Co.  182  Pa. 
104,  37  Atl.  827,  3  Am.  Neg.  Rep.  478,  that 
a  female  passenger  who  stood  between  the 
seats  at  the  side  of  an  open  car  with  a 
market  basket  on  her  arm,  after  beinp: 
warned  to  resume  her  seat,  was  guilty  of 
such  contributory  negligence  as  to  preclude 
her  from  recovering  for  injuries  sustained 
by  being  thrown  from  the  car. 

So,  a  passenger  upon  an  open  street  car 
who  stands  up  to  signal  the  conductor  to 
stop  the  car,  but  is  unable  to  attract  his 
attention  until  the  regular  stopping  place 
is  reached  or  passed,  and  remains  standing 
after  the  signal  to  stop  is  given  by  the  con- 
ductor, is  guilty  of  such  contributory  nt'gli- 
gence  as  to  bar  a  recovery  for  injuries  sus- 
tained by  being  thrown  from  the  car  by  tlie 
sudden  stop.  Bendon  v.  Union  Traction  Co. 
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26  Pa.  Super.  Ct.  539;   Jenning-;)  v.  Union 
Traction  Co.  206  Pa.  31,  55  Atl.  765. 

Likeivise,  a  passenger  on  an  open  street 
car  occupying  an  end  scat,  who  arose  to 
attract  the  attention  of  the  conductor  while 
the  car  was  in  rapid  motion,  swaying  and 
rocking  violently,  as  it  had  been  for  some 
time,  and  stood  near  the  side  of  the  car, 
facing  the  rear,  with  one  hand  on  the  back 
of  the  seat  while  the  other  hung  by  her 
side,  was  guilty  of  such  negligence  as  to 
preclude  recovery  for  injuries  sustained  by 
being  thrown  from  the  car,  where  it  ap- 
peared that  she  had  traveled  that  portion 
of  the  road  before  on  the  same  rlay  and  pre- 
viously, and  knew  the  condition  of  the 
track.     Cottrell  v,  Pawtucket  Street  R.  Co. 

27  R.  I.  565,  65  Atl.  269. 

And  in  De  Soucey  y.  Manhattan  R.  Co. 
39  N.  Y.  S.  R.  79,  15  N.  Y.  Supp.  108,  it 
was  held  that  a  female  -passenger  who 
entered  an  elevated  railway  train,  and  stood 
lingering  in  the  choice  of  a  seat  and  looking 
around  when  the  train  started,  was  guilty 
of  contributory  negligence  so  as  to  bar  a 
right  to  recover  for  injury  sustained  by 
being  thrown  down  by  the  jerk  of  the  train 
in  starting. 

One  who  takes  passage  on  a  street  car  so 
crowded  that  he  is  compelled  to  stand  in 
the  door  assumes  the  risk  of  being  pushed 
off  the  car,  to  his  injury,  by  passengers 
attempting  to  force  a  passage  out  of  it. 
McCumber  v.  Boston  Elev.  R.  Co.  207  Mass. 
559,  32  L.R.A.(N.S.)  475,  93  N.  E.  698. 

A  street  car  company  is  not  liable  for 
injury  to  a  passenger  standing  in  the  door 
of  a  crowded  car,  because  the  tone  in  which 
the  conductor  tells  her  to  make  way  for 
passengers  seeking  to  leave  the  car  is  such 
that  she  becomes  frightened  and  falls  from 
the  car.    Ibid. 

Leaving   seat   before   car    stops   npon    ap- 
proaching destination. 

As  to  negligence  of  passenger  in  going 
upon  the  platform  or  steps  of  car  just  be- 
fore reaching  his  station,  see  note  in  21 
L.R.A.(N.S.)  715. 

A  woman  passenger  on  a  street  car  was 
not  negligent  per  ae  in  leaving  her  seat 
and  approaching  the  door  as  the  car 
slackened  its  speed  when  approaching  the 
point  where  she  had  signified  her  intention 
to  stop.  Schultz  V.  Michigan  United  R.  Co. 
158  Mich.  665,  27  L.RJL.(N.S.)  603,  123 
N.  W.  694. 

A  passenger  who  leaves  his  seat  in  a 
street  car  after  the  motorman  has  reduced 
the  speed  upon  a  signal  to  stop  cannot  be 
said,  as  a  matter  of  law,  to  be  negligent  so 
as  to  preclude  recovery  for  injuries  sus- 
tained by  being  thrown  down  by  negligent 
operation  in  suddenly  applying  the  power, 
causing  the  car  to  bound  forward  with  a 
jerk.  Winona  &  W.  R.  Co.  v.  Rousseau, 
48  Ind.  App.  248,  93  N.  E.  34,  rehearing 
denied  in  48  Ind.  App.  253,  03  X.  E.  1028. 

A  woman  passenger  on  a  street  car  was 
not  negligent  per  ae  in  leavini;  her  seat  and 
going  to  the  rear  door,  which  was  open, 
HO  L.R.A.(N.S.) 


when  approaching  the  point  where  she  had 
signified  her  intention  to  stop,  and  the 
conductor  had  called  out  the  name  of  the 
street.  Consolidated  Traction  Co.  v.  Thal- 
heimer,  59  X.  J.  L.  474,  37  Atl.  132,  9 
Am.  Neg.  Cas.  566. 

A  passenger  on  a  street  car  is  not  negli- 
gent per  ae  in  leaving  his  seat  and  stand- 
ing at  the  car  door  with  firm  hold  thereon, 
as  tke  car  was  approaching  the  regular  stop- 
ping place  where  he  had  signified  his  inten- 
tion to  stop,  although  he  knew  that  the  car 
was  moving  at  a  very  high  rate  of  speed, 
with  unusual  swaying,  and  that  it  was, 
about  to  pass  over  a  switch.  Young 
v.  Boston  &  N.  Street  R.  Co. 

A  passenger  in  an  open  street  car  was 
not  negligent  per  ae  in  standing  up  as  the 
car  was  approaching  the  point  where  she 
had  signified  her  intention  to  stop,  for  the 
purpose  of  hastening  her  departure  from 
the  car,  and  also  to  prevent  her  infant 
child  from  falling  out  when  the  car  stopped. 
Whitaker  ▼.  Staten  Island  Midland  R.  Co. 
72  App.  Div.  468,  76  N.  Y.  Supp.  648.  , 

It  is  not  negligent  for  a  passenger  in 
an  elevated  railway  car  to  leave  his  seat 
and  go  toward  a  door  which  at  the  time 
is  held  open  by  one  of  the  trainmen,  as 
the  train  approaches  the  station.  Colwell 
V.  Manhattan  R.  Co.  57  Hun,  452,  10  N.  Y. 
Supp.  636,  6  Am.  Neg.  Cas.  511. 

So,  a  female  passenger  on  an  elevated 
railway  train  who  walked  toward  the  door 
as  the  car  was  approaching  the  station, 
and  involuntarily  placed  her  hand  upon  the 
door  to  steady  herself,  when  a  lurch  of  the 
car  threw  her  against  it,  resulting  in  her 
hand  being  caught  between  the  door  and 
the  frame  when  it  was  opened  and  closed, 
is  not,  as  a  matter  of  law,  negligent  so  as 
to  preclude  recovery  for  injuries  sustained. 
Larson  v.  Boston  Elev.  R.  Co.  212  Maas. 
262,  98  N.  £.  1048.  A.  L.  R. 
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IVEN  COX,  Appt., 

T. 

BALTIMORE  &  OHIO  SOUTHWESTERN 
RAILROAD  COMPANY. 

(—Ind.  — ,  103  N.  E.  337.) 

Contract  —  for  permanent  employment 
—public  serTlce  corporation  —  public 
policy. 

1.  A  contract  made  by  a  railroad  company 
to  ffive  an  injured  employee,  in  settlement 
of  nis  claim,  employment  as  long  as  he 
lives  and  proves  a  competent  and  worthy 

Note,  —  Contracts  for  permanent  em" 
ployment,  and  aitnilar  agreements. 

I.  Introduction,  454. 
n.  Indefiniteness  and  uncertainty,  454. 

III.  Ihiblic  policy,  454. 

IV.  Statute  of  frauds  as  to  contracts  not 

to  be  performed  within  a  year,  454. 
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man,  and  if  he  is  thrown  out  of  employment 
to  pay  him  his  salary  as  long  as  he  lives, 
unless  he  has  been  discharged  for  neglect 
of  duty  or  dissipation,  is  not  against  public 
policy  as  tending  to  impair  the  efficiency 
of  a  public  service  corporation  by  restrioi- 
ing  its  future  management. 

Corporation  —  contract  —  nltra  vires. 

2.  A  contract  by  a  railroad  company  In 
consideration  of  a  release  hj  an  injured 
employee  of  his  claim  for  injuries,  to  give 
him  employment  as  long  as  he  lives  and 
proves  a  competent  and  worthy  man,  is 
not  ultra  virea. 

Contract  —  employment  —  statute  of 
frauds. 

3.  A  parol  contract  to  give  one  employ- 
ment as  long  as  he  lives  and  proves  a  com- 
petent and  worthy  man  is  not  within  the 
statute  of  frauds. 

Corporation  —  ratification    of    act    <tf 
president. 

4.  A  contract  b^  the  president  of  a  cor- 
«  poration  in  settling  the  claim  of  an  in- 
jured employee,  to  pay  him  a  sum  of  money 
and  give  him  permanent  employment,  is 
ratified  by  the  directors  making  the  pay- 
ment therein  agreed  upon. 


Mortgage  —  railroad  —  foreclosure  — 
contract  of  employment  —  absence  of 
notice. 

5.  Failure  to  give  notice  to  one  having  a 
contract  with  a  railroad  company  for  per- 
manent employment,  of  a  foreclosure  pro- 
ceeding against  the  railroad,  will  not  render 
the  purchaser  of  the  property  liable  thereon. 

Same  — >  foreclosure  —  effect  of  employ- 
ment contract. 

6.  Foreclosure  of  a  railroad  mortgage 
will  terminate  the  contracts  of  the  corpora- 
tion for  employment  of  servants,  unless 
they  are  shown  to  antedate  the  mortgage  or 
are  preserved  in  the  decree. 

Pleading  —  assumption  of  contract  — 
necessity  of  setting  out  agreement. 

7.  In  an  action  at  law  for  a  breach  of  a 
contract  alleged  to  have  been  assumed  by 
virtue  of  the  acceptance  of  a  quitclaim  deed 
to  defendant  of  all  the  grantor's  "contracts, 
rights,  and  interests,''  the  deed  must  be 
made  a  part  of  the  complaint  or  be  attach^ 
as  an  exhibit  thereto. 

Contract  —  parol  assumption  —  statute 
of  frauds. 

8.  A  parol  agreement  by  the  purchaser  of 
railroad  property  to  assume  performance  of 


V.  Consideration. 

a.  Generally,  455. 

b.  Mutuality,  455. 

VI.  Damages  for  breach  by  employer,  456. 
VII.  Term  of  employment,  457. 
VIII.  Termination  by  improper  conduct  of 
employee,  457. 

J.  IfUroducUan, 

This  note  is  a  continuation  of  the  note  to 
Carnig  v.  Carr,  35  L.R.A.  512. 

As  to  time  for  which  contracts  of  em- 
ployment may  be  made  on  behalf  of  corpo- 
ration by  its  officers,  directors,  and  agents, 
see  note  to  Carney  v.  New  York  L.  Ins.  Co. 

49  L.R.A.  471,  continued  in  a  note  on  the 
same  subj'ect  appended  to  Laird  v.  Mich- 
igan Lubricator  Co.  17  L.RJ^.(N.S.)  177. 

See  also  note  to  Re  McVicker,  28  L.R.A. 
(N.S.)  1112,  as  to  the  validity  of  contract 
to  furnish  a  patient  medical  services  for 
life. 

Upon  the  question  of  the  consideration 
necessary  to  constitute  release  from  liabil- 
ity for  damages  a  bar  to  subsequent  ac- 
tions, see  note  in  11  L.R.A.(N.S.)    104. 

'Termanent,"  as  used  in  this  note,  does 
not  refer  to  contracts  of  emplovment  which 
are  permanent  in  the  sense  tnat  the  em- 
ployment is  to  be  steady.  The  word  as 
used  herein  refers  only  to  the  length  of 
the  term  of  the  employment. 

II,  Indefinitenesa  and  unoertaifnty. 

Supplementing  note  in  35  L.R.A.  513. 

As  to  the  validity  of  contract  of  employ- 
ment indefinite  and  uncertain  as  to  kind  of 
employment  or  amount  of  remuneration, 
see  note  in  48  L.R.A.(N.S.)  435. 

A  contract  of  employment  to  last  for  the 
life  of  the  employee  is  sufficiently  definite 

50  L.R.A.(N.S.) 


to  be  enforceable.  Texas  C.  R.  Co.  v. 
Eldredge,  —  Tex.  Civ.  App.  — ,  165  S.  W. 
1010. 

And  a  contract  of  employment  to  run  as 
long  as  the  employer  is  engaged  in  the 
sawmill  business  in  a  certain  place  is  for 
a  definite  time,  and  not  void  for  indefinite- 
ness.  Yellow  Poplar  Lumber  Co.  v.  Rule^ 
106  Ky.  455,  60  S.  W.  685. 

The  court  in  Beck  v.  Walkers,  24  Pa. 
Co.  Ct.  405,  charged  that,  unless  it  was 
found  that  a  formula  furnished  by  an  em- 
ployee to  his  employer  was  furnished  as  a 
consideration  for  the  contract  of  perma- 
nent employment,  the  term  of  such  contract 
would  be  indefinite,  and  the  employment 
might  be  terminated  at  will  by  either  party. 

III.  PuhUo  policy. 

Supplementing  note  in  35  L.RJ^.  5IS 
et  seq. 

The  court  says,  ohiter,  in  Jackson  v.  Illi- 
nois C.  R.  Co.  76  Miss.  607,  24  So.  874, 
that  a  contract  of  employment  for  the  rest 
of  the  natural  life  of  the  employee,  made 
in  consideration  of  a  release  of  personal  in- 
jury claims,  is  not  against  public  policy. 

And  see  Cox  v.  Baltimobb  &  0.  8.  W.  R. 
C6.  in  this  connection. 

IV.  Statute  of  frauds  aa  to  contraetB 
not  to  be  performed  wUhin  a  year. 

Supplementing  note  in  35  L.R.A.  514. 

And  for  a  discussion  of  the  general  ques- 
tion of  the  effect  of  the  statute  of  frauds 
upon  parol  contracts  for  services  which 
may  be,  but  are  not  intended  to  be,  per- 
formed within  a  year,  see  note  to  White  v. 
Fitts,  15  L.R.A.(N.S.)   313. 

Oral  contracts  for  permanent  employment 
are    possible    of    performance    within    one 
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a  contract  to  give  an  employee  permanent 
employment  is  within  the  statute  of  frauds 
and  invalid. 

Same  —  novation  —  oontinned  employ- 
ment of  track  foreman. 

9.  'ihc  continued  employment  as  a  track 
foreman  by  a  corporation  which  has  be- 
come the  owner  of  the  property  and  fran- 
chises of  a  railroad  company,  of  one  who 
had  a  contract  with  such  company  for  per- 
manent employment,  though  with  notice  of 
such  contract,  does  not  amount  to  a  nova- 
tion thereof. 

(November  25,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Martin  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
breach  of  a  contract  alleged  to  have  been 
assumed  by  defendant  as  purchaser  of  rail- 
road property,  to  give  plaintiff  permanent 
employment  in  settlement  of  a  claim  for  in- 
juries received  by  him.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  E.  Gilkison  for  appellant. 


Messrs.  W.  R.  Gardiner,  C.  K.  Tliarp, 
C.  G.  Gardiner,  and  F.  Gwln  for  appellee. 

BIyers,  J.,  delivered  the  opinion  of  the 
court : 

The  error  assigned  in  this  cause  is  in 
sustaining  a  demurrer  to  appellant's  com- 
plaint in  one  paragraph  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action. 

The  material  allegations  of  the  complaint, 
quoting  it  in  all  material  particulars,  are: 
That  on  or.  about  October  14,  1882,  the  Ohio 
&  Mississippi  Railw&y  Company  was  a  rail- 
road corporation  doing  a  general  railroad 
business  in  the  state  of  Indiana,  and  for 
that  purpose  owning  and  operating  a  line 
of  railroad  extending  from  Cincinnati,  in  the 
state  of  Ohio,  across  the  states  of  Indiana 
and  Illinois  to  East  St.  Louis,  in  the  state 
of  Illinois,  which  railroad  corporation  had 
offices  and  agencies  in  Martin  county,  Indi- 
ana. That  on  said  date,  and  prior  thereto, 
this  plaintiff  was  in  the  employment  of  said 
railway  company  as  a  section  hand,  and 
while  so  employed,  on  the  date  aforesaid, 
near  the  city  of  Washington,  Daviess  county. 


yoarj  and  are  not  within  the  statute  of 
frauds.  Yellow  Poplar  Lumber  Co.  v.  Rule, 
106  Ky.  466,  50  S.  W.  685  (employment  to 
last  as  long  as  employer  remains  in  saw- 
mill business  in  a  certain  place) ;  Louis- 
ville &  N.  R.  Co.  V.  Offutt,  15  Ky.  L.  Rep. 
301  (employment  to  last  as  long  as  em- 
ployee does  faithful  and  honest  work) ; 
Jackson  v.  Illinois  C.  R.  Co.  76  Miss.  607, 
24  So.  874  (employment  to  last  for  the  rest 
of  the  natural  life  of  employee). 

See  also  Cox  v.  Balumore  &  O.  S.  W. 
R.  Co. 

F.  ConaideraUon, 

a,  Oenerally, 

Supplementing  note  in  35  L.R.A.  516. 

There  is  sufficient  consideration  to  sup- 
port an  agreement  to  furnish  employment 
to  an  employee  during  his  life,  or  "so  long 
as  he  might  desire,''  where  it  is  made  in 
consideration  of  the  execution  of  a  release 
from  liability  for  personal  injuries.  Texas 
Midland  R.  Co.  v.  Morris,  29  Tex.  Civ. 
App.  491,  69  S.  W.  102. 

And  it  was  said,  ohiteVf  in  Jackson  v. 
Illinois  C.  R.  Co.  76  Miss.  607,  24  So.  874, 
that  a  contract  of  employment  for  the  rest 
of  the  natural  life  of  the  employee,  made 
in  consideration  of  a  release  of  personal  in- 
jury claims,  is  not  without  consideration. 

A  railroad  asserting  rights  under  a  re- 
lease by  an  employee  of  his  claim  for  per- 
sonal injury  cannot  refuse  to  afford  to  such 
employee  the  "lifetime  job"  which  formed 
a  part  of  the  consideration  for  the  release. 
Illinois  C.  R.  Co.  v.  Fairchild,  48  Ind.  App. 
300,  91  N.  £.  836,  rehearing  denied,  93  N. 
E.  176. 

And  in  this  connection  .see  Cox  y.  Balti- 
more &  O.  S.  W.  R.  Co. 
50  L.R.A.(N.S.) 


h.  Mutuality. 

Supplementing  note  in  35  L.R.A.  515. 

Generally,  as  to  the  mutuality  of  contract 
of  employment  which,  by  its  terms,  Is 
binding  upon  only  one  of  the  parties  for 
the  time  designated,  see  note  to  Newhall 
v.  Journal  Printing  Co.  20  L.R.A.(N.S.) 
899. 

The  contention  has  frequently  been  made 
that  contracts  for  permanent  employment 
are  void  for  lack  of  mutuality,  because 
the  employee  is  not  bound  to  serve  under 
the  contract  for  any  length  of  time,  but 
may  exercise  an  option  in  the  matter.  This 
contention  assumes  that  the  employer's  duty 
to  furnish  employment,  and  the  employee's 
duty  to  serve,  must  be  mutual,  on  the 
theory  that  each  must  be  a  consideration 
for  the  other. 

This  rule,  howeyer,  is  rarely  applicable 
to  contracts  of  this  nature,  because  there 
is  usually  some  consideration  for  the  em- 
ployer's promise  outside  of  any  promise  on 
the  part  of  Uie  employee  to  serve  for  any 
definite  time.  This  consideration  is  fre- 
quently a  release  from  damages  for  per- 
sonal injuries.  Such  consideration  is  com- 
pletely furnished  by  the  employee  before 
the  employment  begins,  and  by  it  he  pur- 
chases the  option  of  serving  under  the  con- 
tract of  employment,  and  the  employer  can- 
not be  heard  to  complain  of  any  failure  of 
consideration. 

Upon  this  theory  it  has  been  held  that 
there  is  no  want  of  mutuality  in  con- 
tracts— 

— in  which  a  corporation  agrees  to  fur- 
nish employment  as  long  as  it  is  engaged  in 
business  in  a  certain  place,  in  consideration 
of  a  release  by  an  employee  from  liability 
for  personal  injuries.     Yellow  Poplar  Lum- 
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Indiana,  he  was  by  said  railway  company 
seriously  and  permanently  injured  in  his 
arms,  shoulders,  back,  and  elsewhere  about 
his  body,  as  a  result  of  its  carelessness  and 
negligence.  That  at  said  time  plaintiff  was 
a  man  aged  about  twenty- two  years.  That 
thereafter,  in  January,  1883,  this  plaintiff 
was  preparing  to  bring  a  lawsuit  against 
said  railway  company  to  recover  damages 
for  the  said  injuries  received  by  him  as 
aforesaid.  That  at  said  time  one  Peabody 
was  president  of  said  Ohio  &  Mississippi 
Railway  Company,  and  as  such  official  had 
his  offices  at  the  city  of  Cincinnati,  Ohio. 
That  at  said  time,  in  January,  1883,  the 
Ohio  &  Mississippi  Railway  Company,  act- 
ing by  and  through  said  Peabody,  then  and 
there  acting  as  president  of  said  railway 
company,  made  the  following  proposition 
and  offer  to  this  plaintiff  for  the  purpose 
of  settling  his  claim,  to  wit:  "If  you  will 
forbear  suing  the  Ohio  ii  Mississippi  Rail- 
way Company  for  injuring  you,  we  will  pay 
the  doctor's  bill,  and  for  your  lost  time,  the 
sum  of  $130,  and  we  will  in  addition  give 
you  employment  on  this  road,  it  making  no 
difference  who  may  own  it,  as  long  as  you 
live    and    prove    a    competent    and    worthy 


man,  and,  if  at  any  time  you  are  thrown 
out  of  employment,  you  will  receive  your 
salary  as  long  as  you  live  thereafter,  un- 
less 3'our  discharge  is  for  neglect  of  duty 
or  dissipation.  We  will  not  ask  you  to  do 
hard  or  laborious  work,  but  will  promote 
you  from  one  position  to  another,  subject 
to  the  rules  of  the  company."  That  plain- 
tiff then  and  there  accepted  said  proposi- 
tion and  offer  in  full  settlement  of  his  claim 
for  injuries  received  as  aforesaid,  and  the 
railway  company  by  and  through  said  Pea- 
body, its  president,  acting  for  it  in  that  be- 
half, then  and  there  paid  plaintiff  the  sum 
of  $130  to  pay  his  doctor  bill  and  lost  time 
as  agreed  upon,  and  in  conformance  with 
said  agreement  gave  plaintiff  employment 
upon  said  railroad  so  operated  by  said  com- 
pany, and  plaintiff  did  forbear  bringing  any 
action  against  said  company  for  dam- 
ages caused  by  his  said  injuries,  and  has 
continuously  since  said  date  in  all  things 
performed  his  part  of  said  contract  and 
compromise  agreement.  That  on  the  0th 
day  of  January,  1884,  he  was  promoted  to 
the  position  of  track  foreman  in  conform- 
ance with  said  agreement,  which  position  he 
held   by   virtue  of  said  compromise  agree- 


ber  Co.  v.  Rule,  106  Ky.  455,  50  S.  W.  685; 
Louisville  &  N.  R.  Co.  v.  Cox,  145  Ky.  667, 
141  S.  W.  389; 

— in  which  an  employer  promises  to  fur- 
nish employment  during  life  or  ability  of 
an  employee  in  part  consideration  of  a  re- 
lease by  him  of  damages  for  personal  in- 
juries. Stearns  v.  Lake  Shore  &  M.  S.  R. 
Co.  112  Mich.  661,  71  N.  W.  148; 

— in  which  a  railroad  agrees  with  a 
former  employee  to  give  him  back  his  old 
place  as  conductor,  and  retain  him  in  its 
service  as  long  as  he  does  faithful  and 
honest  work,  in  consideration  of  his  agree- 
ment to  help  them  out  in  a  strike.  Louis- 
ville &  N.  R.  Co.  V.  Offutt,  15  Ky.  L.  Rep. 
301. 

Although  the  contract  of  employment  in 
Texas  Midland  R.  Co.  ▼.  Morris,  29  Tex. 
Civ.  App.  491,  69  S.  W.  102,  was  made  in 
consideration  of  the  release  of  certain 
claims  for  personal  injury,  the  court  held 
that,  until  the  employee  given  employnient 
thereunder  "during  his  lifetime,  or  so  long 
as  he  might  desire,"  fixed  the  term  of  the 
service  so  that  he  was  bound  therefor,  the 
contract  did  not  bind  the  employer  to  fur- 
nish employment  for  any  specific  term. 

,And  it  is  held  in  Texas  C.  R.  Co.  v. 
Eldredge,  —  Tex.  Civ.  App.  — ,  155  S.  W. 
1010,  that  a  contract  for  life  employment 
in  consideration  of  a  release  of  a  claim  for 
personal  injuries  is  not  unenforceable  be- 
cause optional  on  the  employee's  part  as  to 
how  long  he  will  remain  in  the  employment, 
where  he  had  worked  under  the  contract 
for  eight  years  at  the  time  of  his  discharge, 
since  such  was  notice  of  his  intention  to 
work  for  the  stipulated  time. 
50  L.R.A.(N.S.) 


VI.  Damages  for  breach  hy.  employer. 

Supplementing  note  in  35  L.R.A.  616. 

The  measure  of  damages  for  breach  of 
contract  for  permanent  employment  is  the 
amount  which  the  employee  would  have 
earned  up  to  the  time  of  trial,  together  with 
the  present  worth  of  what  he  would  be  able 
to  earn  in  the  future  in  the  course  of  the 
probable  duration  of  his  life  or  ability  to 
perform  the  services,  less  any  sums  which 
he  would  be  able  to  earn  in  other  employ- 
ments. Stearns  v.  Lake  Shore  &  M.  S.  R. 
Co.  112  Mich.  651,  71  N.  W.  148;  Brighton 
V.  Lake  Shore  &  M.  S.  R.  Co.  103  Mich. 
420,  61  N.  W.  560,  on  subsequent  appeal, 
112  Mich.  217,  70  N.  W.  432. 

Where  one,  in  consideration  of  the  prom- 
ise of  the  owner  of  a  building  in  process  of 
construction  to  give  him  permanent  em- 
ployment as  manager  of  the  building  after 
completion,  agrees  to  perform  work  during 
the  construction  of  the  building  at  a  re- 
duced rate,  the  promise  of  future  employ- 
ment is  the  consideration  for  the  agreement 
to  do  the  work  during  construction  for  a 
reduced  compensation,  and  breach  of  such 
promise  entitles  the  employee  to  recover 
the  full  value  of  the  services  performed 
during  the  construction  of  the  building. 
Davidson  v.  Laughlin,  138  Cal.  320,  6 
L.R.A.(N.S.)  679,  71  Pac.  345. 

But  one  holding  under  a  contract  whereby 
a  corporation  has  agreed  to  employ  him  as 
long  as  its  factory  is  in  operation  is  not 
compelled  to  sue  for  breach  of  contract 
when  he  is  wrongfully  discharged,  but  may 
treat  the  contract  as  continuing  in  force 
and  recover  wages  as  they  fall  due.  Ameri- 
can Glucose  Co.  V.  Lubitz,  71  111.  App.  638. 
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ment  aforesaid  continuously  until  his  dis- 
charge as  hereinafter  set  forth.  That  in 
the  year  1893  the  said  Ohio  &  Mississippi 
Railway  Company  was  consolidated  with 
other  railway  companies  under  the  name  of 
the  Baltimore  &  Ohio  Southwestern  Railway 
Company,  and  thereafter  said  last-named 
company  pwned  and  operated  said  railroad 
aforementioned  from  said  date  until  about 
July  28,  1899.  That  it  had  offices  and 
agencies  in  Martin  county,  Indiana.  That 
the  said  latter  company  by  virtue  of  law 
became  and  was  bound  to  perform  the  said 
contract  of  the  former  company  with  this 
plaintiff.  That  the  former  company  did  then 
ratify,  assume,  and  adopt  said  contract  as 
its  own,  and  did  in  all  things  faithfully  per- 
form the  same.  That  plaintiff  in  all  other 
things  faithfully  performed  his  part  of  said 
contract  with  said  Baltimore  &  Ohio  South- 
western Railway  Comp<any. 

And  plaintiff  avers  that  on  July  28,  1899, 
a  special  master  commissioner  appointed  by 
the  United  States  circuit  court,  in  a  certain 
action  in  which  the  Farmers'  Loan  &  Trust 
Company  was  plaintiff,  and  the  Baltimore 
Sl  Ohio  Southwestern  Railway  Company  was 
defendant,  by  order  of  said  court  made  in 


said  cause,  sold  that  portion  of  said  rail- 
road lying  and  being  in  the  state  of  Indiana, 
to  the  Cincinnati,  Louisville,  &.  Vincennes 
Railway  Company,  and.  that  part  of  said 
railroad  lying  and  being  in  the  state  of  Illi- 
nois, to  the  St.  Louis,  Springfield,  &  Vin- 
cennes Railway  Company.  That  this  plain- 
tiff was  not  a  party  to  said  action,  and  had 
no  notice  or  knowledge  thereof.  That  on 
the  20th  day  of  July,  1809,  the  St.  Louis, 
Springfield,  &  Vincennes  Railway  Company 
conveyed  that  part  of  said  railroad  lying 
and  being  in  the  state  of  Illinois  to  the  Cin- 
cinnati, Louisville,  &  Vincennes  Railway 
Company.  That  on  July  31,  1899,  the  Cin- 
cinnati, Louisville,  &  Vincennes  Railway 
Company  was  consolidated  with  other  rail- 
road companies  into  the  Baltimore  &,  Ohio 
Southwestern  Railway  Company.  That  on 
August  12,  1899,  the  Baltimore  &.  Ohio 
Southwestern  Railway  Company,  by  quit- 
claim deed,  and  for  a  valuable  considera- 
tion, conveyed  to  the  defendant  all  of  said 
railroad,  franchise,  and  equipment  which 
had  belonged  to  the  Ohio  &,  Mississippi  Rail- 
way Company  prior  to  its  consolidation  with 
the  said  Baltimore  &  Ohio  Southwestern 
Railway  Company,  and  also  other  lines  of 


VII.  Term  of  employment. 

Supplementing  note  in  36  L.R.A.  516. 

The  question  of  the  duration  of  a  contract 
of  hiring  which  specifies  no  term,  but  fixes 
compensation  at  a  certain  amount  per  day, 
week,  month,  or  year,  is  discussed  in  notes 
in  26  L.R^.(N.S.)  529  and  Resener  v. 
Watts,  R.  &  Co.  —  L.R.A.(N.S.)   — . 

Under  a  contract  of  employment  during 
the  life  or  ability  of  an  employee,  made  in 
part  consideration  of  a  I'elease  for  personal 
injuries,  the  employee  is  entitled  to  em- 
ployment during  the  period  of  his  ability 
and  fidelity.  Brighton  v.  Lake  Shore  &  M. 
S.  R.  Co.  103  Mich.  420,  61  N.  W.  550,  on 
subsequent  appeal,  112  Mich.  217,  70  N.  W. 
432. 

And  under  a  contract  of  permanent  em- 
ployment, made  in  consideration  of  the  dis- 
closure of  a  secret  formula,  the  term  of  the 
employment  is  not  for  life,  but  lasts  onlv 
as  long  as  the  employer  can  furnish  such 
employment  and  the  employee  can  and  will 
perform  the  services.  Beck  v.  Walkers,  24 
Fa.  Co.  Ct.  406. 

So,  a  contract  to  give  an  employee  per- 
manent employment  in  a  certain  position 
as  long  as  the  employer  is  in  business  in 
a  cerUlin  locality  binds  the  employer  to 
continue  the  employee  in  the  position  as 
long  as  he  is  engaged  in  business  in  that 
locality,  and  as  Ton^  as  the  employee  can 
properly  fill  the  position.  Louisville  &  N. 
R.  Co.  V.  Cox,  145  Ky.  667,  141  S.  W.  389. 

And  a  temporary  suspension  of  the  opera- 
tion of  a  factory  does  not  terminate  a  con- 
tract by  the  owner  made  in  consideration  of 
a  release  from  damages  for  personal  injury 
of  an  employee,  to  furnish  the  latter  em- 
60  L.R.A.(N.S.) 


ploy  ment  at  the  factory  while  it  remains 
in  operation.  American  Qlucose  Co.  v. 
Lubitz,  71  111.  App,  638. 

As  to  the  termination  of  a  contract  for 
permanent  employment  with  a  railroad  by 
the  foreclosure  of  a  mortgage  on  the  prop- 
erty of  the  corporation  and  a  sale  thereof, 
see  Cox  v.  Baltimore  &  O.  S.  W.  R.  Co. 

But  a  contract  for  employment  to  last 
during  the  lifetime  of  the  employee,  ''as 
long  as  his  services  and  conduct  are  satis- 
factory" to  the  employer,  is,  in  effect,  merely 
a  contract  to  employ  him  as  long  as  his 
services  shall  prove  satisfactory.  Sax  v. 
Detroit,  G.  H.  &  M.  R.  Co.  125  Mich.  262, 
84  Am.  St.  Rep.  672,  84  N.  W.  314.  This 
decision  depends  upon  the  wording  of  the 
contract,  and  is  not  out  of  the  line  of  au- 
thority. 

VIII.  Termination    by    im/proper    con^ 
duct  of  employee. 

Supplementing  note  in  35  LJLA.  616. 

A  contract  for  life  employment  aa  a  valet 
made  in  consideration  of  a  release  of  claims 
for  personal  injury  is  subject  to  the  implied 
condition  that  the  employee  will  conduct 
him'self  properly  during  such  employment, 
and  intoxication  is  sufficient  ground  for  dis- 
charge. Mowbray  v.  Gould,  83  App.  Div. 
255,  82  N.  Y.  Supp.  102,  on  former  appeal 
63  App.  Div.  158,  71  N.  Y.  Supp.  366. 

And  one  holding  under  a  contract  of  life 
employment  is  subject  to  discharge,  if  he 
does  not  perform  the  duties  of  his  position 
in  a  manner  reasonably  satisfacto^  to  the 
employer.  St.  Louis,  1.  M.  ft  S.  K.  Co.  t. 
Morgan,  107  Ark.  202,  164  S.  W.  518. 
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railroad  belonging  to  the  Baltimore  &.  Ohio 
Southwestern  Railway  Company.  That  said 
quitclaim  deed  conveyed  to  the  defendant, 
the  said  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company,  all  contracts,  rights,  and 
interests,  claims,  demands,  choses  in  action, 
and  causes  of  action  of  every  kind,  legal  or 
equitable,  belonging  to  the  Baltimore  k  Ohio 
Southwestern  Railway  Company.  That  the 
defendant,  the  Baltimore  &  Ohio  Southwest- 
ern Railroad  Company,  accepted  said  deed, 
and  caused  the  same  to  be  recorded  in  the 
deed  records  of  Martin  coimty,  Indiana,  and 
it  then  and  there  became  the  owner  of  said 
railroad.  That  up  to  said  time  plaintiff  was 
regularly  employed  as  a  track  foreman  upon 
said  line  of  railroad.  That  the  defendfint 
still  owns  and  operates  said  railroad,  and 
that  it  has  offices  and  agencies  in  Martin 
county,  Indiana^  That  said  defendant,  with 
full  knowledge  of  plaintiff's  contract  with 
the  Ohio  &  Mississippi  Railway  Company, 
and  the  Baltimore  &.  Ohio  Southwestern 
Railway  Company,  into  which  it  merged  by 
virtue  of  said  consolidation  aforesaid,  as- 
sumed, recognized,  confirmed,  adopted,  and 
ratified  said  contract  as  its  own,  and  by 
virtue  thereof  became  and  was  bound  to  per- 
form the  same.  That  thereafter  the  defend- 
ant attempted  to  discharge  plaintiff,  where- 
upon plaintiff  demanded  his  rights  under 
Haid  contract,  and  the  defendant,  with  full 
knowledge  thereof,  and  because  thereof  and 
of  said  demand,  withdrew  its  attempted  dis- 
charge, and  directed  plaintiff  to  continue  his 
labor  for  it,  under  said  contract.  That  said 
defendnnt  continued  to  employ  plaintiff  as 
a  track  foreman,  and  did  in  all  things  per- 
form its  part  of  said  agreement  from  the 
date  it  became  the  owner  of  said  railroad 
until  May  8,  1909,  when  it  discharged  plain- 
tiff without  cause,  in  violation  of  its  con- 
tract aforesaid.  That  the  said  Ohio  ft 
Mississippi  Railway  Company  and  the  Bal- 
timore &,  Ohio  Southwestern  Railway  Com- 
pany were  both,  on  May  9,  1909,  and  con- 
tinuously since  said  date,  and  still  are,  in- 
solvent and  inactive  corporations,  and  have 
no  longer  any  legal  existence.  That  plain- 
tiff at  all  times  performed  in  good  faith 
every  part  and  consideration  of  his  contract 
with  the  defendant.  That  at  the  time  of  his 
wrongful  discharge,  as  aforesaid,  plaintiff 
demanded  of  the  defendant  that  it  pay  his 
wages  in  accordance  with  the  terms  of  said 
agreement,  but  that  said  defendant  has 
failed  and  refused  to  pay  the  same  or  any 
part  thereof,  and  has  wholly  disregarded 
and  broken  said  contract.  That  at  the  time 
of  his  wrongful  discharge  aforesaid  the 
plaintiff  was  receiving  the  sum  of  $55  per 
month  for  his  services  as  track  foreman  for 
the  defendant  under  his  contract  aforesaid, 
and  by  the  terms  of  said  contract  he  was 
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and  is  entitled  to  receive  said  sum  continu* 
ously  from  said  date  so  long  as  he  may  live. 
That,  by  reason  of  the  injuries  received  by 
him  as  aforesaid,  plaintiff  is  so  crippied  and 
maimed  that  he  is  physically  unable  to  per- 
form manual  labor,  or  to  obtain  any  em- 
ployment elsewhere.  That,  because  of  the 
breach  of  the  said  contract  by  the  defendant 
as  aforesaid,  plaintiff  has  been  damaged  in 
the  sum  of  $15,000. 

Five  questions  are  presented  by  the  par- 
ties on  the  sufficiency  of  the  complaint:  (a) 
Whether  the  president  of  the  railway  com- 
pany had  the  authority  and  power  to  make 
the  contract;  (b)  whether  it  is  ultra  viret 
the  corporation;  (c)  whether,  if  there  was 
power  to  make  it,  it  is  invalid  as  being  in 
parol;  (d)  whether  it  is  against  public  pol- 
icy; and  (e)  whether  under  the  allegations, 
if  the  contract  was  valid  in  its  inception, 
it  w.as  assumed  by  and  is  binding  on  appel- 
lee. We  consider  the  first  four  propositions 
in  the  inverse  order  of  statement. 

The  statute  provides  that  directors ,  of 
railroad  companies  in  this  state  shall  be 
elected  annually,  and  inferentially  that  a 
failure  to  elect  may  be  a  cause  for  dissolu- 
tion. It  also  provides  that  there  shall  be 
a  president  elected  from  the  directors. 
Burns's  Anno.  Stat.  1908,  §  5187.  The  duties 
of  officers  except  directors  are  to  be  pre- 
scribed by  by-laws.  Burns's  Anno.  Stat. 
1908,  §  5189. 

If  directors  must  be  elected  annually,  and 
the  president  elected  from  the  directors,  it 
must  be  clear  that  the  president  must  be 
elected  annually,  because  one  board  cannot 
bind  another  board  in  the  future,  except 
where  the  rights  of  third  persons  have  in- 
tervened. But  the  president  must  be  a  di- 
rector, and  he  is  therefore  the  executive 
officer  of  that  body,  and,  as  between  the 
corporation  and  third  persons,  the  directors 
as  a  board  are  the  general  agents  of  the 
corporation,  if  not  the  corporation  itself. 
Louisville,  E.  ft  St.  L.  R.  Co.  v.  McVay,  98 
Ind.  391,  49  Am.  Rep.  770. 

Under  the  allegations  of  the  complaint, 
appellant  was  injured  while  in  the  service 
of  a  railroad  company.  He  claimed  a  right 
of  action  against  it  for  the  injuries.  Lay- 
ing aside  for  the  present  the  allegation  that 
the  contract  was  made  by  the  company,  act- 
ing by  and  through  its  president,  then  and 
there  acting  for  the  company,  it  is  urged 
by  appellee  that  it  is  against  public  policy, 
as  tending  to  impair  the  efficiency  of  pub- 
lic service  corporations,  to  make  contracts 
for  future  service,  and  that,  as  directors 
must  be  elected  annually,  they  cannot  bind 
the  company  by  contracts  for  services  ex- 
tending beyond  the  year  of  their  term  of 
office.  It  will  be  noted  that  the  alleged  em- 
'ployment  was  to  run  so  long  as  a|>pellant 
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should  "liye  and  prove  »  competent  and 
worthy  man/'  and  in  case  of  discharge  he 
should  receive  his  salary  thereafter  during 
life,  unless  "discharged  for  neglect  of  <)uty 
or  dissipation."  The  conditions  sufficiently 
protect  the  public,  and  vest  the  power  in 
the  future  management  to  discontinue  the 
service  whenever,  in  its  judgment,  appel- 
lant should  become  "incompetent  and  un- 
worthy/' and,  if  discharged  for  neglect  of 
duty  or  dissipation,  his  salary  should  cease. 
Forbearance  to  sue,  and  accepting  the  money 
paid,  and  future  employment  on  the  condi- 
tions named,  were  a  sufficient  consideration 
for  the  agreement,  and  could  in  nowise  af- 
fect the  duty  of  appellee  with  respect  to 
the  service  it  owed  to  the  public,  because 
the  right  to  preserve  jiuch  protection  is  re- 
served, and  the  company  was  the  judge  as 
to  whether  it  should  in  its  own  interest 
make  such  contract,  as  a  purely  business 
matter.  We  are  cited  the  case  of  Carney  v. 
New  York  L.  Ins.  Co.  (1900)  162  N.  Y.  453, 

49  LJtA.  471,  76  Am.  St.  Rep.  347,  67  N. 
E.  78. 

The  ease  throws  little  light  on  the  con-* 
troversy  here,  by  reason  of  the  fact  that 
the  employment  was  an  unqualified  one  of 
a  physician  for  life.  The  contract  was  held 
unreasonable,  and  that  the  by-law  counted 
on  as  giving  the  president  and  actuary  power 
to  "appoint,  remove,  and  fix  the  compensa- 
tion of  each  and  every  person  except  agents 
employed  by  the  company,"  should  not  re- 
ceive a  construction  which  would  tie  the 
hands  of  future  trustees,  who  were  required 
to  be  elected  every  four  years,  and  that 
the  question  of  reasonableness  was  one  of 
law  for  the  court,  and  not  for  the  jury.  In 
the  notes  to  that  case,  in  49  L.R.A.,  is  cited 
Brighton  v.  Lake  Shore  &  M.  S.  R.  Co.  103 
Mich.  420,  61  N.  W.  660,  where  it  was  held 
that  it  was  proper  for  a  jury  to  find  that 
two  division  superintendents  who  repre- 
sented the  company  had  authority  to  make 
an  agreement  in  settlement  of  a  claim  for 
personal  injuries  at  a  specified  salary  for 
life,  or  during  his  "ability  and  disposition" 
to  perform  the  duties  of  his  position,  and 
in  Maxson  v^  Michigan  Cent.  R.  Co.  117  Mich. 
218,  76  N.  W.  469,  it  was  stated  that  the 
ground  of  the  former  decision  was  that  au- 
thority for,  and  ratification  of,  the  agree- 
ment, was  shown  by  the  fact  that  a  sum  •f 
money  was  also  paid  to  the  employee  as 
part  of  the  settlement,  which  brings  this 
case  within  the  rule  of  that  case,  though  in 
the  Maxson  Case  it  was  held  that  a  division 
euperintendent  had  no  implied  power  to 
make  such  contract,  and  that  it  was  incum- 
bent on  one  so  claiming  to  show  the  author- 
ity or  ratification. 

In  Laird  v.  Michigan  Lubricator  Co.  (1908) 
153  Mich.  62,  17  L.R.A.(N.S.)   177,  116  N. 
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W.  534,  it  was  held  that  a  secretary  treas- 
urer of  a  private  corporation  could  not  con- 
tract for  services  beyond  the  term  of  his 
own  office  and  that  of  the  directors.  In 
Nephew  v.  Michigan  C.  R.  Co.  128  Mich.  599, 
87  N.  W.  753,  it  was  held  that  the  general 
attorney  of  a  railroad  company,  whose  sole 
duty  was  to  furnish  legal  advice  and  settle 
suits,  had  no  authority  to  enter  into  a  life 
contract  with  an  employee  who  had  been  in- 
jured in  the  service',  in  settlement  of  his 
claim  for  the  injury.  But  in  Usher  v.  New 
York  C.  &  H.  R.  R.  Co.  76  App.  Div.  422,  78 
N.  Y.  Supp.  508,.  afiSrmed  in  179  N.  Y.  644, 
71  N.  £.  1141,  it  was  held  that  a  contract 
between  a  superintendent  of  a  street  rail- 
way company  in  behalf  of  the  company  for 
life  employment,  in  consideration  of  a  re- 
lease of  his  claim,  was  upheld,  since  the 
company  retained  the  release,  and  thereby 
accepted  the  benefit  of  the  contract.  The 
Carney  Ctoe,  supra,  was  distinguished,  be- 
cause the  contract  in  that  case  was  wholly 
executory,  while  in  the  Usher  Case  it  was 
the  adjustment  of  a  claim  for  damages 
wholly  executed  on  the  part  of  the  employee, 
as  is  the  case  at  bar.  In  none  of  the  cases 
which  we  have  cited  or  been  able  to  find 
has  it  been  suggested  that  such  a  conditional 
and  qualified  employment  as  we  have  here 
was  invalid  as  against  public  policy.  On 
the  other  hand,  it  has  been  held  that  an 
agreement  by  a  servant  to  release  the  mas- 
ter from  liability  for  damages  is  a  sufficient 
consideration  to  support  a  promise  to  give 
him  "steady  and  permanent  employment," 
and  is  not  lacking  in  mutuality. 

Pennsylvania  Co.  v.  Dolan  (1892)  6  Ind. 
App.  109,  51  Am.  St.  Rep.  289,  32  N.  E.  802; 
Hobbs  V.  Brush  Electric  Light  Co.  76  Mich. 
560.  42  N.  W.  965,  and  the  reasoning  in 
those  cases  as  to  the  validity  of  the  con- 
tract, are  applicable  here.  The  provision  for 
"steady  employment"  is  not  different  from 
the  conditional  and  qualified  contract  here; 
in  each  case  the  employment  is  conditioned 
on  ability  to  properly  perform  it,  and  that 
is  as  far  as  the  public  interest  or  public 
policy  extends.  It  was  a  contract  in  the 
line  of  the  recognized  business  which  appel- 
lee was  organized  to  perform,  and  was  not 
void  as  against  public  policy. 

Neither  was  it  ultra  vires  the  corporation. 
Under  the  allegations  of  the  complaint  the 
employment  was  in  the  line  of  the  powers 
of  its  incorporation.  It  was  fully  per- 
formed by  the  primary  company,  and  it  re- 
ceived the  benefit  of  the  agreement,  and  ap- 
pellee fully  performed.  If  that  company 
were  here,  it  would  not  be  heard  to  say  that 
the  contract  was  ultra  vires.  Bedford  Belt 
R.  Co.  V.  McDonald  (1897)  17  Ind.  App.  492, 
60  Am.  St.  Rep.  172,  46  N.  £.  1022,  and 
cases  cited. 
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Neither  was  the  contract  within  the  stat- 
ute of  frauds,  so  far  as  the  primary  com- 
pany was  concerned.  Pennsylvania  Co.  v. 
Dolan,  supra,  and  cases  there  cited. 

As  to  proposition  (a)  it  is  unnecessary  to 
go  farther  than  to  call  attention  to  the  fact 
that  the  contract  was  partly  executed,  and 
partly  executory,  and  that,  whatever  may 
have  been  the  authority  or  lack  of  author- 
ity in  the  president  to  make  the  contract, 
the  allegations  show  that  it  was  ratified  by 
the  directors  in  the  payment  which  was 
made.  American  Quarries  Co.  v.  Lay,  37  Ind. 
App.  386,  73  N.  E.  608. 

It  is  alleged  that  the  original  or  Ohio  & 
Mississippi  Company  was  consolidated  with 
other  railways  under  the  name  of  the  Bal- 
timore &  Ohio  Southwestern  Railway  Com- 
pany, and  the  latter,  "by  virtue  of  law,  be- 
came and  was  bound  to  perform  the  said 
contract"  of  the  former  company,  and  did 
^'ratify,  assume,  and  adopt  said  contract  as 
its  own,  and  did  in  all  things  faithfully  per- 
form the  same,"  and  appellant  fully  per- 
formed. It  is  settled  in  this  state  that  the 
act  of  consolidation  involves  an  implied  as- 
sumption by  the  new  company  of  the  obli- 
gations and  liabilities  of  the  old  companies. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Prewitt, 
i:<4  Ind.  557,  33  N.  E.  367;  Cashman  v. 
Brownlee,  128  Ind.  266,  27  N.  E.  560;  Louis- 
ville, N.  A.  k  C.  R.  Co.  V.  Boney,  117  Ind. 
601,  3  L.R.A.  435,  20  N.  E.  432. 

The  allegations  of  the  complaint  as  to  the 
assumption  and  ratification  are  probably  no 
stronger  than  the  implication  of  the  law 
itself.  But  it  then  appears  by  the  complaint 
that  the  railroad  was  sold  July  28,  1899, 
under  a  decree  of  the  United  States  court, 
puEchased  by  another  company,  which  then 
consolidated  with  a  third  company  to  form 
the  present  appellee,  and  on  July  29,  1899, 
the  Baltimore  &  Ohio  Southwestern  Rail- 
way Company  conveyed  by  quitclaim  deed 
to  appellee  "all  of  said  railroad,  franchise, 
and  equipment  which  had  formerly  belonged 
to  the  Ohio  &,  Mississippi  Company,  .  .  . 
and  all  contracts,  rights,  and  interests,  de- 
mands, choses  in  action,  and  causes  of  ac- 
tion of  every  kind,  legal  and  equitable,  be- 
longing to  the  Baltimore  &  Ohio  South- 
western Railway  Company;"  that  appellee 
accepted  the  deed,  and  caused  it  to  be  re- 
corded in  Martin  county,  Indiana;  **that  de- 
fendant, with  knowledge  of  plaintiff's  con- 
tract with  the  Ohio  &  Mississippi  Company 
and  Baltimore  &  Ohio  Southwestern  Rail- 
way Company,  .  .  .  assumed,  recognized, 
confirmed,  adopted,  and  ratified  said  con- 
tract as  its  own,"  and  thereafter  employed 
him  until  May  8,  1909,  when  it  discharged 
him  "without  cause."  As  all  presumptions 
must  be  taken  against  the  pleader,  it  must 
be  presumed  that  the  obligations  on  which 
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the  sale  of  the  railroad  was  made  were  sa- 
perior  to  appellant's  rights  under  the  con- 
tract, and  in  the  absence  of  averments  to 
the  contrary,  or  of  some  statute  or  agree- 
ment shown,  it  must  be  presumed  that  the 
sale  devested  all  claims  save  such  as  were 
preserved  by  the  decree,  and  that  the  par- 
chaser  took  the  property  discharged  frona 
the  obligation  of  appellant's  contract,  if 
such  obligation  existed.  Moyer  v.  Ft. 
Wayne,  C.  &  L.  R.  Co.  (1892)  132  Ind.  88, 
31  N.  £.  567;  Lake  Erie  &  W.  R.  Co.  ▼. 
Grifiin,  02  Ind.  487;  Chicago  &  E.  R.  Co.  v. 
Towle,  10  Ind.  App.  540,  37  N.  E.  358;  Chesa- 
peake, O.  &  S.  W.  R.  Co.  V.  Griest,  85  Ky. 
619,  4  S.  W.  323;  Louisville  &  N.  R.  Co. 
V.  Orr,  91  Ky.  109,  15  S.  W.  8;  Powell  ▼. 
North  Missouri  R.  Co.  42  Mo.  63;  Ham- 
mond V.  Port  Royal  k  A.  R.  Co.  15  S.  C.  10; 
Vilas  V.  Page,  106  N.  Y.  439,  13  N.  E.  743 ; 
Vatable  v.  New  York,  L.  E.  &  W.  R.  Co.  96 
N.  Y.  60;  Sullivan  v.  Portland  &  K,  R.  Co. 
94  U.  S.  806,  24  L.  ed.  324;  Pennsylvania 
Transp.  Co.'s  Appeal,  101  Pa.  576;  Wells- 
borough  k  T.  PI.  Road  Co.  v.  Griffin,  57  Pa. 
417;  Oilman  v.  Sheboygan  k  F.  du  L.  R. 
Co.  37  Wis.  317;  North  Hudson  County  v. 
Booraem,  28  N.  J.  Eq.  450;  Cook  v.  Detroit, 
G.  H.  k  M.  R.  Co.  43  Mich.  349,  5  N.  W. 
390;  Cooper  v.  Corbin,  105  111.  224;  Menasha 
V.  Milwaukee  k  N.  R.  Co.  52  Wis.  414,  9 
N.  W.  396;  Hoard  v.  Chesapeake  k  O.  R. 
Co.  123  U.  S.  222,  31  L.  ed.  130,  8  Sup.  Ct. 
Rep.  74;  People  ex  rel.  Walker  v.  Louis- 
ville k  N.  R.  Co.  120  ni.  48,  10  N.  E.  667; 
Houston  k  T.  C.  R.  Co.  v.  Shirley,  54  Tex. 
125;  Branson  v.  Oregonian  R.  Co.  11  Or. 
161,  2  Pac.  86;  Hunter  v.  Burlington,  G. 
R.  k  N.  R.  Co.  76  Iowa,  490,  41  N.  W.  306; 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Newell,  73  Tex. 
334,  15  Am.  St.  Rep.  788,  11  S.  W.  342;  I>ea 
Moines  k  F.  D.  R.  Co.  v.  Wabash,  St.  L.  & 
P.  R.  Co.  136  U.  S.  576,  34  L.  ed.  243,  10 
Sup.  Ct.  Rep.  753. 

The  creditor  or  claimant  must  look  to 
the  funds  arising  from  the  sale  or  to  the 
liability  of  stockholders.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Howard,  7  Wall.  392,  19  L.  ed. 
117. 

The  purchaser  may  be  liable  in  equity 
upon  contracts  of  its  predecessor  in  so  far 
as  it  adopts  them,  and  claims  the  profit  for 
himself.  Lake  Erie  ft  W.  R.  Co.  v.  Grifiixi, 
92  Ind.  487;  Jacksonville,  L.  k  St.  L.  R. 
Co.  V.  Louisville  k  N.  R.  Co.  160  111.  480, 
37  N.  E.  924. 

Here  we  have  a  simple  contract  of  which 
the  purchaser  at  the  sale  was  not  bound  to 
take  notice,  so  that  the  allegation  of  want 
of  notice  to  appellant  of  the  foreclosure  pro- 
ceeding is  of  no  materiality. 

The  remaining  question  is  as  to  what  is 
the  force  and  effect  of  the  allegation  that 
appellee  received  and  accepted  a  quitclaim 
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deed  from  the  Baltimore  &.  Ohio  Southwest- 
ern Railway  Company  of  "all  contracts, 
rights,  and  interests^  claims,  demands, 
choses  in  action,  and  causes  of  action  of 
every  kind,  legal  or  equitable,  belonging  to" 
said  company,  and  that,  "with  full  knowl- 
edge of  plaintiff's  contract,  .  .  .  assumed, 
recognized,  confirmed,  adopted,  and  ratified 
said  contract  a«  its  own,  and  by  virtue 
thereof  became  and  was  bound  to  perform 
the  same,"  and  that  appellee  "thereafter  at- 
tempted to  discharge  plaintiff,  whereupon  he 
demanded  his  rights  under  said  contract, 
and  the  defendant,  with  full  knowledge 
thereof,  and  because  thereof  and  of  said  de- 
mand, withdrew  ita  attempted  discharge, 
and  directed  plaintiff  to  continue  his  labor 
for  it,  under  said  contract,"  and  thereafter 
discharged  him  "without  cause."  This  is  an 
action  at  law  for  breach  of  the  contract.  It 
could  only  be  the  contract  of  appellee,  as  we 
hare  seen,  by  reason  of  its  assumption  or 
reservation  in  the  decree  of  sale,  which  is 
not  alleged,  or  its  assumption  by  virtue  of 
the  conveyance,  and  the  conveyance  is  not 
set  out.  This  might  not.  be  necessary  if  it 
were  an  equitable  proceeding  based  on  adop- 
tion of  the  contract  for  its  benefit;  but  it 
is  manifest  that  there  was  no  prior  liability, 
and  it  would  be  difiicult  to  see  liow  the 
mere  employment  of  a  day  laborer  could  be 
for  appellee's  benefit,  as  the  adoption  of 
the  contract.  If  it  is  based  on  assumption 
by  deed,  the  latter  would  have  to  be  a  part 
of  the  complaint,  or  an  exl^ibit,  so  we  are 
forced  to  the  conclusion  that  it  is  not  based 
on  the  deed,  but  upon  the  parol  contract  of 
assumption.  If  that  assumption  or  adop- 
tion could  be  by  parol,  the  complaint  states 
a  cause  of  action,  if  a  consideration  ap- 
pears, or  novation  has  arisen,  under  the  al- 
legations of  the  complaint.  If  it  was  an 
agreement  to  assume  the  obligation  of  the 
prior  companies,  it  is  within  the  statute  of 
frauds  (Burns's  Anno.  Stat.  1908,  §  7462, 
snbdiv.  2),  and  is  invalid.  To  constitute  a 
novation,  there  must  be  a  valid  obligation 
to  be  displaced,  the  consent  of  all  parties  to 
the  substitution,  a  new  and  sufiicient  con- 
sideration moving  to  the  promisor,  the  ex- 
tinction of  the  old  debt  or  contract,  and 
the  creation  of  a  new  one.  McClellan  v. 
Robe  (1884)  93  Ind.  298;  Sinex  v.  Toledo, 
L.  &  B.  R.  Co.  (1866)  27  Ind.  365;  Morri- 
son V.  Kendall  (1893)  6  Ind.  App.  212,  33 
N.  E.  370. 

It  is  not  shown  that  there  was  any  agree- 
ment or  consent  of  all  the  parties  to  the 
substitution,  or  any  consideration  for  it,  or 
that  the  old  contrsLct  was  abrogated,  or  the 
creation  of  a  new  contract.  In  fact,  the 
complaint  eounts  on  the  old  contract  as  sub- 
sisting. 

It   is   alleged    that  both  of   the   former' 
CO  LJIJL.(N.S.) 


companies,  on  and  after  May  8,  1909,  were 
insolvent  and  inactive  corporations,  and  have 
no  longer  any  legal  existence.  It  is  an  ad- 
mission that  prior  to  that  date  they  were 
in  existence  for  some  purposes,  and  is  not 
an  allegation  of  prior  insolvency,  and,  even 
if  insolvent  and  inactive,  they  did  have  a 
legal  existence  for  the  purpose  of  being 
wound  up  at  least,  and  distributing  their 
assets,  but  whether  insoh^nt  or  out  of  ex- 
istence is  immaterial  and,  however  these 
allegations  are  to  be  taken,  there  is  no  alle- 
gation of  any  consideration,  express  or  im- 
plied, or  agreement  between  the  interested 
parties  to  substitute  appellee  as  a  contrac- 
tor, or  agreement  by  it  to  assume  the  obli- 
gations of  the  original  contract.  No  special 
promise  in  writing  is  shown,  and  appellee 
can  be  obligated  by  no  other,  to  carry  out 
the  original  contract,  and  for  the  same  rea- 
son there  can  be  no  recovery  for  breach  of 
the  contract,  because  it  is  invalid  as  be- 
tween appellant  and  appellee. 

Appellant  has  been  paid  for  all  that  ap- 
pellee received  from  him,  his  services,  and, 
even  though  his.  employment  was  continued 
by  appellee,  it  was  an  executory  severable 
contract  for  services,  and  appellee  could  at 
any  time  recede  from  it.  It  could  hardly  be 
insisted  that  appellee  could  enforce  specific 
performance.  It  was  said  in  Britain  v. 
Rossiter  (1879)  L.  R.  11  Q.  B.  Div.  123:  "It 
seems  to  me  impossible  that  a  new  contract 
can  be  implied  from  the  doing  of  acts  which 
were  clearly  done  [here  claimed  to  have 
been  done]  in  performance  of  the  first  con- 
tract only,  and  to  infer  from  them  a  fresh 
contract  would  be  to  draw  an  inference  con- 
trary to  the  fact.  It  is  a  proposition  which 
cannot  be  disputed  that  no  new  contract  can 
be  implied  from  acts  done  under  an  express 
contract  which  is  still  subsisting;  all  that 
can  be  said  is  that  no  one  can  be  charged 
upon  the  original  contract  because  it  is  not 
in  writing."  See  also  Snelling  v.  Hunting- 
field  (1834)  1  Oomp.  M.  &  R.  20,  24,  4  Tyrw. 
606,  3  L.  J.  Exch.  N.  S.  232. 

We  are  forced  to  the  conclusion  that  the 
complaint  is  insufiScient,  and  the  judgment 
is  affirmed. 

Morris,  J.,  concurs  in  the  result. 


KANSAS  SUPREME  COURT. 

CORA  A.  JOHNSON,  Appt., 

V. 

GRAND    LODGE    ANCIENT   ORDER    OF 
UNITED  WORKMEN  OF  KANSAS  et  al. 

(91  Kan.  314,  137  Pac.  1190.) 

Insurance  —  mutual  benefit  —  divorced 
wife  as  beneficiary. 

An  insurance  policy  for  $2,000,  issued  by 
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a  fraternal  benefit  association  upon  the  life 
of  a  member,  named  his  wife  as  the  bene- 
ficiary. She  obtained  a  decree  of  divorce 
from  her  husband  and  a  judgment  in  her 
favor  fnr  $1,500,  which  the  decree  of  divorce 
providea  should  be  a  lien  upon  certain  prop- 
erty o\\^ed  by  the  husband.  Six  days  after 
the  divorce  was  granted  the  husband  died 
without  having  designated  another  bene- 
ficiary. In  an  action  by  the  former  wife 
against  his  heirs  to  recover  the  proceeds  of 
the  policy,  it  is  held: 

(a)  Under  the  by-laws  of  the  association 
and  by  the  express  provisions  of  §  4303, 
General  Statutes  1909,  the  plaintiff  would 
not  be  entitled  to  payment  of  the  certifi- 
cate, unless  she  was  dependent  upon  the 
member  at  the  time  of  his  death. 

(b)  Whether  the  plaintiff  in  this  case 
was  dependent  within  the  meaning  of  the 
by-laws  and  the  provisions  of  the  statutes 
depended  upon  facts,  the  burden  of  proving 
which  rested  upon  her. 

(c)  Notwithstanding  the  complete  dis- 
solution of  the*  marriage  relation  by  the 
decree  of  divorce,  if  it  were  shown  that,  b}* 
death  of  her  former  husband,  the  plaintiff 
was  deprived  of  all  means  to  enforce  the 
collection  of  her  judgment,  she  would  be 
regarded  as  a  dependent  upon  him  to  the 
extent  of  her  interest  in  the  judgment,  and 
in  that  event  she  could  maintain  an  action 
upon  the  policy  to  recover  the  amount  of 
the  judgment  and  costs,  but  no  more.  Any 
balance  due  upon  the  policy  would,  in  that 
event,  be  payable  to  the  heirs  of  the  member. 

(d)  The  fact  alone  that  when  the  death 
of  the  former  husband  occurred,  her  judg- 
ment had  not  been  satisfied,  would  not  make 
her  a  dependent  upon  him  if  his  death  did 
not  prevent  the  collection  of  her  judgment. 

(e)  Since  every  reasonable  inference  to 
be  drawn  from  the  record  and  from  plain- 
tiff's attitude  in  the  court  below,  as  well  as 
here,  compels  the  conclusion  that  there 
is  nothing  to  prevent  her  from  obtaining 
full  satisfaction  of  her  judgment,  she  is 
not  a  dependent  upon  her  former  husband, 
and  therefore  cannot  maintain  the  action. 

(January  10,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Sedgwick  County 
in  defendant's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
mutual  benefit  certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dale  St  Amldon,  for  appel- 
lant: 

Plaintiff  was  a  dependent,  and,  independ- 
ent of  the  question  of  dependency,  was  eli- 
gible as  a  beneficiary. 

Modem  Woodmen  v.  Comeaux,  79  Kan. 


493,  25  L.R.A.(N.S.)  814,  101  Pac.  1,  17  Ann. 
Cas.  865;  Martin  v.  Modern  Woodmen,  111 
m.  App.  90;  Johnson  v.  Johnson,  57  Kan. 
343,  46  Pac.  700;  McKee  v.  Phoenix  Ins.  Co. 
28  Mo.  383,  75  Am.  Dec.  129;  White  v. 
Brotherhood  of  American  Yeomen,  12  i  Iowa, 
293,  66  L.RJV.  164,  104  Am.  St.  Rep.  323,  99 
N.  W.  1071,  2  Ann.  Cas.  350',  Overheiser  v. 
Overheiser,  63  Ohio  St.  77,  60  L.RA..  552,  81 
Am.  St.  Rep.  612,  67  N.  E.  965;  Courtois  v. 
Grand  Lodge,  A.  O.  U.  W.  135  Cal.  652,  87 
Am.  St.  Rep.  137,  67  Pac.  970;  Knights  of 
Honor  v.  Watson,  64  N.  H.  517,  16  Atl.  125; 
Supreme  Council,  C.  F.  v.  Bennett,  47  N.  J. 
Eq.  39,  19  Atl.  785;  Taylor  v.  Hair,  112  Fed. 
913;  Leaf  v.  Leaf,  92  Ky.  166,  17  S.  W.  354, 
854. 

Messrs.  C.  Ang^evine,  J.  K.  Cubbison, 
William  O.  Holt,  and  George  Gardner, 
for  appellee  Blanche  Johnson: 

The  moment  the  decree  of  divorce  was 
signed,  plaintiff  was  no  longer  a  married 
woman,  and  had  no*  further  personal  claim 
upon  Charles  A.  Johnson.  She  was  only  a 
judgment  creditor,  with  a  lien  on  his  prop- 
erty fixed  by  the  express  provisions  of  the 
judgment  in  the  divorce  case. 

Blankenship  y.  Blankenship,  19  Kan.  159; 
Durland  v.  Durland,  67  Kan.  734,  63  L.RA.. 
969,  74  Pac.  274;  Phillips  v.  Phillips,  69  Kan. 
324,  76  PiBic.  842;  Woolverton  v.  Johnson,  69 
Kan.  708,  77  Pac.  559;  Jacobs  v.  Gaskill,  69 
Kan.  872,  77  Pac.  560;  Wilkinson  v.  Elliott, 
43  Kan.  690,  19  Am.  St.  Rep.  158,  23  Pac 
614;  Garver  v.  Graham,  6  Kan.  App.  344,  51 
Pac.  812;  Kremer  v.  Schutz,  82  Kan.  176,  27 
L.R.A.(N.S.)  736,  107  Pac.  780. 

She  was  not  a  dependent  of  the  deceased 
at  the  time  of  his  death. 

Modern  Woodmen  v.  Comeaux,  79  Kan. 
493,  25  L.Rji.(Jf.S.)  814,  101  Pac.  1,  17  Ann. 
Cas.  865;  Murphy  v.  Nowak,  223  111.  301,  7 
L.R.A.(N.S.)  393,  79  N.  E.  112;  Alexander  v. 
Parker,  144  III.  366,  19  L.RA.  187,  33  N.  E. 
184;  McCarthy  v.  Supreme  Lodge,  N.  E.  O. 
P.  163  Mass.  314,  11  L.RA.  144,  25  Am.  St. 
Rep.  637,  26  N.  E.  866;  White  v.  Brother- 
hood of  American  Yeomen,  124  Iowa,  293,  66 
L.R.A.  164,  104  Am.  St,  Rep.  323,  99  N.  W. 
1071,  2  Ann.  Cas.  360;  Courtois  v.  Grand 
Lodge,  A.  O.  U.  W.  135  Cal.  552,  87  Am.  St 
Rep.  137,  67  Pac.  970;  Supreme  Lodge,  K.  L. 
H.  V.  Menkhausen,  209  III.  283.  65  L.RA. 
508,  101  Am.  St.  Rep.  239,  70  N.  E.  568; 
Tyler  v.  Odd  Fellows*  Mut.  Relief  Asso.  145 
Mass.  134,  13  N.  E.  360;  Norwegian  Old  Peo- 
ple's Home  Soc.  v.  Wilson,  176  111.  94,  52 
N.  E.  42;  Schonfield  ▼.  Turner,  76  Tex.  324, 


Note.  —  As  to  effect  of  divorce  on  rights 
of  beneficiary  under  insurance  policy  or  bene- 
fit certificate,  see  notes  to  Wallace  v.  Mu- 
tual Ben.  L.  Ins.  Co.  3  L.R.A.(N.S.)  478, 
and  Green  v.  Green,  39  L.R.A.(N.S.)  370; 
and  see  later  cases,  Snyder  v.  Supreme 
50  L.R.A.(N.S.) 


Ruler,  F.  M.  C.  45  L.R.A.(N.S.)   209;  Sea 
V.  Conrad,  47  L.R.A.(N.S.)  .1074. 

For  effect  of  divorce  on  right  of  trustee 
to  husband's  life  insurance  as  assets  of 
bankrupt,  see  note  to  Re  Andrews,  41 
L.R.A.(N.S.)  126. 
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7  L.RJL.  189,  12  S.  W.  626;  Dahlin  v.  Knights 
of  Modern  Maccabees,  151  Mich.  644,  115  N. 
W.  976. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

In  his  lifetime  Charles  A.  Johnson  was  a 
member  of  the  Ancient  Order  of  United 
Workmen  of  Kansas,  and  held  a  beneficiary 
certificate  in  the  order  for  the  sum  of  $2,000, 
payable  at  his  death  to  Cora  A.  Johnson, 
who  at  the  time  the  certificate  was  issued 
was  his  lawful  wife.  On  the  10th  day  of 
January,  1910,  Cora  A.  Johnson  obtained  a 
decree  of  divorce  from  him  in  the  district 
court  of  Sedgwick  county,  and  the  decree 
was  in  full  force  and  effect  and  unappealed 
from  at  the  time  of  his  death.  He  com- 
mitted suicide  on  the  16th  day  of  January, 
1910.  Thereafter  Cora  A.  Johnson  brought 
this  action  to  recover  upon  the  certificate. 
The  Grand  Lodge  paid  the  money  into  court, 
and  upon  its  motion  the  heirs  of  Charles  A. 
Johnson  were  made  defendants.  During  his 
lifetime  Charles  A.  Johnson  made  no  change 
in  the  beneficiary;  and  the  question  in  this 
controversy  is  whether  the  policy  is  pay- 
able to  Cora  A.  Johnson,  the  person  named 
as  beneficiary,  or  to  his  heirs.  The  trial 
court  found  for  the  heirs,  and  the  plaintiff 
appeals  from  the  judgment. 

The  by-laws  of  the  association  issuing  the 
certificate  contain  the  following  provision: 
'The  beneficiary  shall  be  named  in  the  ben- 
eficiary oertificate,  and  shall  be  confined  to 
one  or  more  of  the  family  of  the  member, 
or  some  person  or  persons  related  to  him  by 
blood,  or  who  shall  be  dependent  upon  him." 

Section  4303,  General  Statutes  of  1909, 
which  controls  fraternal  beneficiary  associa- 
tions, reads:  "The  payment  of  death  bene- 
fits of  such  an  association  shall  be  to  the 
families,  heirs,  blood  relatives,  affianced 
husband  or  affianced  wife  of,  or  to  persons 
dependent  upon,  the  member  thereof." 

It  is  the  law  in  this  state  that  no  person 
other  than  those  designated  in  the  statute 
has  an  insurable  interest  in  the  life  of  the 
member  of  such  an  association,  nor  can  any 
person  outside  the  designated  class  be  made 
a  beneficiary  or  receive  death  benefits.  Gil- 
1am  V.  Dale,  69  Kan.  362,  76  Pac.  861; 
Boice  V.  Shepard,  78  Kan.  308,  96  Pac.  485. 
To  the  same  effect  is  Murphy  v.  Nowak,  223 
ni.  301,  7  L.RJiL.(N.S.)  393,  79  N.  E.  112. 

It  is  likewise  settled  law  in  this  state  that 
upon  the  rendition  of  a  decree  of  divorce, 
complete  dissolution  of  the  marriage  rela- 
tion immediately  follows.  Durland  v.  Dur- 
land,  67  Kan.  734,  63  L.R.A.  959,  74  Pac. 
274;  Phillips  v.  Phillips,  69  Kan.  324,  76  Pac. 
842;  Woolverton  v.  Johnson,  69  Kan.  708, 
713,  77  Pac.  659;  Jacobs  v.  Gaskill,  69  Kan. 
872,  77  Pac.  550. 
50  L.R^.(N.S.) 


In  Durland  v.  Durland,  supra,  it  was  said: 
"Upon  the  rendition  of  a  decree  of  divorce, 
the  relation  of  husband  and  wife  no  longer 
exists  between  the  parties  to  the  suit,  and 
if  one  of  them  should  die  within  six  months 
following  the  date  of  the  decree,  the  survivor 
would  take  no  share  of  the  property  of  the 
deceased  under  the  statute  of  descents  and 
distributions,  by  virtue  of  the  former  rela- 
tionship."   Syl.  If  3. 

In  Modern  Woodmen  v.  Comeauz,  79  Kan. 
493,  25  L.RJ^..(N.S.)  814,  101  Pac.  1,  17  Ann. 
Cas.  865,  the  court  had  occasion  to  construe 
the  meaning  of  the  word  "dependent"  as 
used  in  the  by-laws  of  similar  associations, 
and  as  employed  in  the  statute  supra.  In 
the  opinion  it  was  said:  "The  word  'de- 
pendent' is  here  used  in  such  relation  to  the 
preceding  words  as  to  indicate  that  the  char- 
acter of  dependence  intended  should,  in  a 
general  sense,  be  similar  to  the  dependence 
which  usually  exists  between  parent  and 
child,  husband  and  wife,  or  such  as  obtains 
generally  in  the  family  relation."  p.  496. 
The  opinion  also  quoted  (p.  497)  with  ap- 
proval from  McCarthy  v.  Supreme  Lodge,  N. 
£.  O.  P.  153  Mass.  314,  11  L.RJI.  144,  25 
Am.  St.  Rep.  637,  26  N.  £.  866,  as  follows: 
"The  beneficiary  must  be  dependent  upon 
the  member  in  a  material  degree  for  support 
or  maintenance  or  assistance,  and  the  obli- 
gation on  the  part  of  the  member  to  furnish 
it  must,  it  would  seem,  rest  upon  some 
moral  or  legal  or  equitable  grounds,  and 
not  upon  the  purely  voluntary  or  chari- 
table impulses  or  disposition  of  the  mem- 
ber."   p.  318. 

The  whole  case  turns,  in  our  opinion, 
upon  whether  Cora  A.  Johnson  was  a  de- 
pendent of  Charles  A.  Johnson  at  the  time 
of  his  death.  On  January  10th,  when  the  di- 
vorce was  granted,  the  court  gave  the  plain- 
tiff a  judgment  against  Charles  A.  Johnson 
for  $1,500,  and  the  same  was  charged  as  a 
lien  upon  the  property  of  the  defendant.  In 
her  petition  she  alleged  that  he  was  the 
owner  of  certain  personal  property,  the  joint 
accumulations  of  herself  and  the  defendant 
during  their  marriage,  and  that  this  prop- 
erty consisted  of  forty-five  head  of  cattle, 
nine  mules,  three  horses,  farm  implements, 
and  about  1,200  bushels  of  com.  The  peti- 
tion described  the  land  upon  which  this  prop- 
erty was  located.  A  temporary  restraining 
order  was  granted  in  the  action  for  divorce, 
which  restrained  the  husband  from  selling 
or  disposing  of  any  of  the  property  until 
the  further  order  of  the  court;  and  the  final 
decree  gave  her  a  lien  upon  the  property  for 
the  satisfaction  of  her  judgment.  The  day 
following  the  granting  of  the  divorce  she 
sued  out  a  general  execution  to  recover  the 
judgment  and  costs,  and  the  sheriff  on  the 
same  day   levied   the   execution  upon   and 
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took  into  his  possession  the  same  personal 
property.  The  return  shows  that  six  days 
later,  hy  order  of  plaintifTs  attorney,  the 
sheriff  delivered  the  property  to  the  admin- 
istrator of  the  estate  of  Charles  A.  John- 
son, deceased. 

It  is  the  contention  of  the  defendants  that 
under  the  statute  relating  to  benefit  associa- 
tions (§  4303,  supra),  and  the  foregoing 
decisions  of  this  court,  the  moment  the  di- 
vorce was  granted  Cora  A.  Johnson  was  no 
longer  a  dependent  of  Charles  A.  Johnson, 
and  that  she  became  from  that  time  merely 
a  judgment  creditor,  with  a  lien  upon  his 
property  fixed  by  the  express  terms  of  the 
decree  of  divorce.  The  court  is  of  the  opin- 
ion that,  by  reason  of  the  peculiar  character 
of  the  judgment  in  her  favor,  she  was  more 
than  a  mere  judgment  creditor.  The  claim 
upon  which  she  was  granted  the  relief  had 
its  origin  in  the  obligations  which  arose  out 
of  the  marital  relation.  True  the  claim  for 
future  support  and  maintenance  was 
merged  in  the  judgment;  but  after  the  di- 
vorce, and  until  the  judgment  was  satisfied, 
the  former  husband,  so  long  as  he  lived,  was 
under  an  obligation  to  provide  for  her  sup- 
port and  maintenance  by  paying  the  judg- 
ment. The  obligation  could  only  be  dis- 
charged by  satisfaction  of  the  judgment.  In 
John^son  v.  Johnson,  57  Kan.  343,  46  Pac. 
700,  the  court  had  under  consideration  the 
question-  of  the  character  of  an  allowance 
made  to  a  divorced  wife.  It  was  said  in 
the  opinion :  "The  foundation  for  its  allow- 
ance is  the  duty  of  the  husband  to  provide 
for  the  wife's  support;  and  where  a  divorce 
or  separation  occurs  because  of  his  fault,  the 
duty  of  providing  for  her  maintenance  con- 
tinues, and  the  court  by  an  allowance  of  al- 
imony compels  its  performance.  A  division 
of  the  property  of  the  parties  is  an  essen- 
tially different  thing."    p.   348. 

If  there  had  been  a  division  of  the  prop- 
erty, the  former  wife  could  not  be  said  to  be 
in  any  sense  dependent  for  support  or  main- 
tenance upon  the  former  husband,  because 
in  that  case  the  decree  would  have  relieved 
the  husband  of  any  further  obligation  in  this 
respect,  and  the  wife  would  have  been 
obliged  to  look  for  support  and  maintenance 
to  her  share  of  the  division  of  the  property. 
The  decree,  as  we  have  seen,  did  not  provide 
for  what  might  be  termed  a  division  of  the 
property,  but  gave  to  Cora  A.  Johnson  a 
judgment  for  a  specific  amount,  which  was 
made  a  lien  upon  the  personal  property  of 
the  former  husband. 

If,  therefore,  it  were  in  good  faith  claimed, 
or  if  it  appeared  from  the  record,  that  by 
the  death  of  her  former  husband  the  plain- 
tiff was  deprived  of  the  means  to  enforce  the 
collection  of  her  judgment,  we  would  have  no 
hesitation  in  holding  that  when  his  death 
60  L.R.A.(N.S.) 


occurred  she  was  a  dependent  upon  him, 
within  the  meaning  of  that  term  as  used  in 
the  by-laws  of  the  order  and  the  statutes  re- 
ferred to,  and  that  she  could  in  that  event 
have  maintained  this  action  for  the  purpose 
of  recovering  the  amount  of  her  judgment 
and  costs,  but  no  more.  Any  balance  due 
upon  the  policy  would,  in  our  opinion,  be 
payable  to  the  heirs  of  the  member.  It  is  as 
plain  as  the  noonday  sun,  however,  that  this 
is  not  the  theory  upon  which  the  plaintiff 
seeks  to  recover.  Since  she  was  no  longer 
the  wife  of  Charles  A.  Johnson,  the  question 
whether  she  was  dependent  upon  him  within 
the  meaning  of  the  by-laws  of  the  order  and 
the  statute  referred  to  became  a  question 
that  depended  upon  facts,  and  the  burden 
rested  upon  her  to  establish  them.  Instead 
of  taking  up  this  burden,  she  adopted  an 
entirely  different  theory.  She  merely  showed 
the  judgment  and  the  fact  that  when  Charles 
A.  Johnson  died  the  judgment  had  not  been 
paid.  Upon  the  trial  of  the  case  she  was  a 
witness,  and  on  cross-examination  was  asked 
whether  or  not  she  had  filed  a  claim  in  the 
probate  court  against  the  estate  of  her  for- 
mer husband.  She  was  also  asked  if  she  had 
ever  received  the  $1,500.  Both  questions 
were  objected  to  by  her  counsel,  and  the 
court  sustained  the  objections  upon  the 
ground  that  the  questions  were  incompetent, 
irrelevant,  and  immaterial. 

While  the  record  does  not  affirmatively 
show  whether  the  plaintiff  has  in  fact  col- 
lected the  judgment,  every  reasonable  infer- 
ence to  be  drawn  from  the  entire  record  is 
that  she  has  refrained  from  attempting  to 
collect  it,  and  is  seeking  to  recover  the  full 
amount  of  the  policy.  No  orfrument  is  made 
in  the  briefs  of  plaintiff  to  the  effect  that 
she  bears  the  relation  of  a  dependent  be- 
cause of  her  inability  to  collect  the  judg- 
ment. On  the  contrary,  counsel  stand  upon 
the  position  taken  in  the  court  below,  that 
all  that  was  necessary  to  make  her  a  de- 
pendent was  a  showing  that  when  Charles 
A.  Johnson's  death  occurred,  the  judgment 
had  not  been  satisfied,  and  that  this  fact 
alone  made  her  a  dependent  upon  the  former 
husband  without  regard  to  whether  or  not 
her  judgment  was  amply  secured.  We  can- 
not agree  to  this  contention.  If  it  were 
shown  or  claimed  that  there  was  no  way  in 
which  her  judgment  could  be  satisfied,  we 
think  she  would  be  a  dependent  to  the  ex- 
tent of  her  interest  in  the  judgment,  and  in 
that  event  she  could  maintain  an  action  up- 
on the  policy  to  recover  the  amount  of  the 
judgment  and  interest  thereon.  But  there 
is  no  showing  of  her  inability  to  realize  up- 
on her  judgment,  nor  is  that  the  contention. 
Every  effort  to  inquire  into  that  matter 
upon  the  trial  was  resisted  by  the  plaintiff. 
1  In  our  view  of  the  case  that  was  one  of  the 
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most  material  facts  necessary  for  the  plain- 
tiff to  establish,  and  the  questions  asked  of 
her  on  cross-examination  were  entirely 
proper.  There  is,  however,  no  cross  appeal, 
nor  an>  claim  that  the  court  erred  in  the 
ruling  made.  As  observed,  every  reasonable 
inference  to  be  drawn  from  the  record  and 
from  the  attitude  of  plaintiff's  counsel  in 
the  court  below,  as  well  as  here,  compels 
the  conclusion  that  there  is  nothing  to  pre- 
vent the  plaintiff  from  obtaining  full  satis- 
faction of  her  judgment,  if  in  fact  she  has 
not  already  done  so. 

In  Filley  v.  Illinois  L.  Ins.  Co.  91  Kan.  220, 
-  LJLA.(N.S.)  — ,  137  Pac.  793,  the  right  of 
a  divorced  wife  to  recover  upon  a  policy  of 
insurance  naming  her  as  the  beneficiary  is 
upheld;  the  distinction  between  that  case 
and  this  resting  wholly  upon  the  statute  (§ 
4303,  supra)  which  controls  in  the  case  of 
beneficiary  associations,  and  which  has  no 
force  or  effect  upon  ordinary  life  insurance 
policies.  Decisions  from  other  courts  are 
cited  by  the  plaintiff;  but,  without  examina- 
tion of  the  authorities,  we  assume  that  they 
were  not  controlled  by  an  express  statute. 
If  the  cases  cited  were  decided  upon  any  the- 
ory that  a  statutory  provision  such  as  we 
have  is  not  controlling  upon  the  courts,  we 
should  decline  to  follow  them.  We  conclude, 
therefore,  that  the  plaintiff  is  not  a  depend- 
ent upon  the  former  husband  within  the 
meaning  of  the  by-laws  of  the  order  and  the 
statutes. 
The  judgment  will  be  affirmed. 
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CITY  OF  HOPKINSVILLE  et  al.,  Appts., 

V. 

C.  F.  JABKETT  et  al. 

(156  Ky.  777,  162  S.  W.  85.) 

Parks  —  dedication  —  use  for  library 
site. 

1.  The  erection  of  a  public  library  build- 


ing upon  a  portion  of  a  tract  of  land  devised 
to  a  city  upon  condition  that  it  shall  be 
used  forever  as  a  public  park  is  inconsistent 
with  the  purpose  for  which  the  park  wab 
dedicated,  and  amounts  to  a  diversion. 

Same  —  effect  of  statute. 

2.  The  fact  that  a  statutory  provision 
empowering  a  city  to  permit  the  use  of  any 
property  ^longing  to  it,  or  dedicated  to 
public  use  therein,  for  the  purpose  of  erect- 
ing a  public  library  building,  was  in  effect 
at  the  time  of  the  making  of  a  will  devising 
land  to  a  city  upon  condition  that  it  sha^ll 
be  used  forever  as  a  public  park,  does  not 
prevent  the  use  of  a  part  of  such  land  as 
a  site  for  a  public  library  from  being  a 
diversion  from  the  purpose  for  which  it 
was  dedicated. 

(January  13,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Christian 
County  in  plaintiffs'  favor  in  an  action 
brought  to  enjoin  defendants  from  erecting 
a  library  building  on  a  certain  park.  Af- 
firmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  Frank  Rives,  for  appellants: 

The  city  council  of  Hopkinsville  had  the 
right  to  donate  a  portion  of  'Teace  park" 
for  the  erection  of  the  public  library  there- 
on. 

East  Chicago  Co.  v.  East  Chicago,  171  Ind. 
654,  87  N.  E.  17;  Spires  v.  Los  Angeles,  150 
Cal.  64,  87  Pac.  1026,  11  Ann.  Cas.  465; 
Hartford  v.  Maslen,  76  Conn.  599,  57  Atl. 
740;  Riggs  v.  Board  of  Education,  27  Mich. 
262. 

Mr.  Jolin  Stites  also  for  appellants. 

Mr.  Ttiomas  P.  Cook,  for  appellees: 

The  owner  of  real  or  personal  estate  has 
the  right  to  devise  it  with  such  limitations 
as  he  sees  proper,  as  long  as  he  does  not  vio- 
late public  morals  or  public  policy,  and  re- 
strictions as  to  use  and  sale  or  encumbering 
have  been  repeatedly  upheld. 

Stewart  v.  Brady,  3  Bush,  623;  Stewart 
V.  Barrow,  7  Bush,  369;  Wallace  v.  Smith, 


Ifote.  —  What  use  of  aquares,  paries, 
or  comnitms  atnaunts  to  diversion 
from   the  use  for  which  they  were 


As  to  power  of  legislature  to  control 
use  to  which  property  taken  for  the  pur- 
pose of  a  park  or  square  may  be  put,  see 
note  to  Daughters  v.  Riley  County,  27 
LR.A.(N.8.)   938. 

The  early  cases  upon  the  question  of 
what  use  of  squares,  parks,  or  commons 
amounts  to  a  diversion  from  the  use  for 
which  they  were  dedicated  are  gathered  in 
the  note  accompanying  Codman  v.  Crocker, 
25  L.R.A.(N.S.)   980,  and  the  present  note 

includes  only  the  later  eases  upon  the  point. '.  dedicated  for  use  as  a  public  park,  and  for 
50  L.RJ1.(N.S.)  30 


Use  for  railroad   purposes. 

It  has  been  held  that  the  use  of  land 
designated  on  a  map  by  those  subdividing 
the  property  as  a  public  square,  for  the 
erection  and  maintenance  of  approaches  to 
a  bridge  and  a  railway  station  and  tracks, 
is  not  consistent  with  the  purposes  for 
which  the  property  was  dedicated.  Porter 
V.  International  Bridge  Co.  200  N.  Y.  234, 
93  N.  £.  716,  21  Ann.  Cas.  684. 

Use  for  highways. 

In  Mulvey  v.  Wangenheim,  —  Cal.  App. 
— ,  137  Pac.  1106,  where,  by  legislative  acts 
of  a  city  and  state,  certain  lots  had  been 
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113  Ky.  263,  68  S.  W.  131;  Girdler  v.  Girdler, 
—  Ky.  — ,  113  S.  W.  835;  Campbell  County 
V.  Newport,  12  B.  Mon.  538;  Halley  v.  Scott 
County  Fiscal  Ct.  25  Ky.  L.  Rep.  1471,  78  S. 
W.  149;  Roach  v.  Hopkinsville,  13  Ky.  L. 
Rep.  543;  Alyes  ▼.  Henderson,  16  B.  Mon. 
131. 

Olay,  C,  filed  the  following  opinion: 
John  O.  Latham,  a  resident  and  citizen  of 
New  York,  died  test&te  on  May  18,  1910. 
His  will,  which  was  dated  June  18,  1909, 
was  duly  probated  in  the  proper  court  in  the 
state  of  New  York,  and  later  a  certified 
copy  thereof  was  probated  in  and  by  the 
county  court  of  Christian  county,  Kentucky. 
Clause  6  of  the  will  is  as  follows:  "I  give, 
devise,  and  bequeath  to  the  city  of  Hopkins- 
ville, Kentucky,  a  lot  of  ground  in  Hopkins- 
ville, Kentucky,  known  as  the  'Warehouse' 
lot,  bounded  by  Campbell,  Ninth,  and  Rail- 
road streets.  This  devise  is  upon  condition 
that  said  lot  shall  be  used  forever  as  a  public 
park,  and  that  the  park  be  named,  'Peace 
park;'  the  buildings  on  said  lot  were  de- 
stroyed by  fire.  I  give,  devise,  and  bequeath 
to  the  city  of  Hopkinsville  the  sum  of  ten 
thousand  dollars  ($10,000)  to  prepare  and 


beautify  this  warehouse  lot  for  park  pur- 
poses." 

Shortly  after  the  will  was  probated,  the 
Oamegie  Corporation  of  New  York  donated 
to  the  city  of  Hopkinsville  the  sum  of  $15,- 
000  for  the  purpose  of  building,  equipping, 
and  maintaining  a  public  library  in  that 
city.  On  December  20,  1912,  the  city  of 
Hopkinsville,  by  a  resolution  regularly 
adopted,  granted  to  the  board  of  directors 
of  the  public  library  the  right  to  build, 
equip,  and  maintain  a  library  building  on 
Peace  park.  Thereafter  the  board  of  di- 
rectors of  the  public  library  contracted  with 
the  Forbes  Manufacturing  Company  to  con- 
struct a  library  building  on  a  portion  of  the 
lot  known  as  Peace  park. 

This  action  was  brought  by  C.  F.  Jarrett 
and  others,  suing  as  citizens,  taxpayers,  and 
park  commissioners  of  the  city  of  Hopkins- 
ville, against  the  defendants,  the  directors  of 
the  Hopkinsville  Public  Library,  the  city  of 
Hopkinsville,  and  the  Forbes  Manufacturing 
Company,  to  enjoin  them  from  erecting  a 
library  building  on  Peace  park.  The  chan- 
cellor granted  plaintiffs  the  relief  asked,  and 
defendants  appeal. 

For  appellants  it  is  insisted  that  the  use 
of  a  small  part  of  Peace  park  at  a  site  for 


no  other  or  different  purpose,  and  other  lots 
had  been  deeded  to  the  city  to  use  as  a 
park,  and  for  no  other  purposes  whatever, 
it  was  held  that  it  was  a  diversion  of  a  por- 
tion of  the  park  property  from  the  uses  to 
which  it  had  been  dedicated,  to  construct 
a  street  at  the  instance  of  petitioners 
through  the  land  so  dedicated,  for  the  pur- 
pose of  increasing  the  value  of  property 
near  by,  and  not  for  the  accommodation  or 
use  of  the  lands  dedicated. 

In  Powell  V.  Walla  Walla,  64  Wash.  582, 
117  Pac.  389,  it  was  held  that  the  ci^ 
could  not  devote  property  purchased  by  it 
for  use  as  a  park  to  the  improvement  of  a 
public  street,  and  that  an  assessment  on 
such  property  to  pay  for  such  an  improve- 
ment was  invalid. 

Use  for  buildings. 

In  Jones  v.  Jackson,  —  Miss.  — ,  61  So. 
466,  where  the  act  of  February  16,  1838, 
directed  the  sale  of  certain  land  donated 
to  the  state  for  a  seat  of  government,  except 
such  blank  squares  as  the  commissioners 
and  governor  should  select  as  necessary  to 
be  reserved  as  ''commons"  for  the  health, 
ornament,  and  convenience  of  a  city,  and 
certain  land  was  set  apart  on  a  map  as  a 
"promenade,"  it  was  held  that  the  citv 
could  not  erect  a  public  library  on  such 
land,  since  such  use  would  be  in  conflict 
with  the  purposes  of  the  dedication.  The 
court  said:  "Taking  into  consideration  the 
time  when  the  state  dedicated  this  square, 
and  the  uses  to  which  it  was  dedicated, 
50  L.R.A.(N.S.) 


we  think  it  was  the  intention  that  the 
square  was  to  be  kept  open  for  the  use  of 
all  the  people,  and  that  this  was  the  con- 
struction placed  upon  the  act  by  the  com- 
missioners appointed  to  carry  out  the  pur- 
pose of  the  dedicator  is  manifested  by  the 
designation  of  the  square  as  a  'promenade;' " 
and,  quoting  from  the  earlier  note  to  which 
this  is  supplementary,  the  court  suid: 
"Whether  or  not  a  particular  use  of  land 
dedicated  for  squares,  parks,  and  commons 
amounts  to  a  diversion  from  the  uses  for 
which  it  was  dedicated  depends  upon  the 
circumstnnces  of  the  dedication  and  the 
intention  of  the  parties  making  it,  and  is 
therefore  largely  a  question  of  fact." 

The  decisions  in  Chicago  v.  Ward,  169 
111.  392,  38  LJEt.A.  849,  61  Am.  St.  Rep.  185, 
48  N.  E.  927;  Bliss  v.  Ward,  198  111.  104, 
64  N.  E.  705,  and  Ward  v.  Field  Museum, 
241  111.  496,  89  N.  E.  731,  which  are  set 
out  in  the  earlier  note,  and  which  held  that 
where  a  dedication  had  been  made  for 
park  purposes,  by  which  buildings  of  any 
kind  were  prohibited,  neither  the  city  nor 
the  legislature  could  authorize  a  museum 
or  other  buildings  to  be  erected  thereon, 
were  adhered  to  in  South  Park  v.  Ward, 
248  111.  299,  93  N.  E.  910,  21  Ann.  Caa.  127, 
where  the  same  property  was  involved. 

In  Poole  V.  Rehoboth,'  9  Del.  Ch.  192,  80 
Atl.  683,  where  an  ocean  front  was  dedi- 
cated to  be  open  so  that  the  view  of  the 
ocean  might  be  unobstructed,  it  was  held 
that  the  erection  of  bath  houses  and  an 
8-foot  fence,  which  was '  4  feet  above  the 
edge  of  a  bluff,  was  an  obstruction  pro- 
hibited by  the  dedication.  J.  T.  W. 
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a  library  building  is  entriely  consistent  with 
its  use  for  park  purposes,  and  does  not  there- 
fore amount  to  a  diversion.  In  this  connec- 
tion  it  is  argued  that  the  purpose  of  the 
grantor  was  to  convey  property  to  the  city 
of  Hopkinsville  to  be  enjoyed  by  its  inhab- 
itants; that,  as  it  would  be  entirely  proper 
for  those  frequenting  the  park  to  carry  with 
them  and  read  such  books  as  they  desired 
while  sitting  in  the  park,  it  would  be  also 
proper  to  provide  a  convenient  building  in 
the  park  from  which  they  could  obtain  good 
literature,  and  to  which  they  could  repair 
when  the  weather  was  inclement.  In  sup- 
port of  this  position  we  are  cited  to  the  fol- 
lowing cases:  Spires  v.  Los  Angeles,  150 
Cal.  64,  87  Pac.  1026, 11  Ann.  Gas.  466;  Hart- 
ford V.  Maslen,  76  Conn.  599,  57  Atl.  740; 
Riggs  V.  Board  of  Education,  27  Mich.  262. 

In  our  opinion,  however,  the  rule  an- 
nounced in  the  foregoing  eases  is  not  suf- 
ficiently broad  to  cover  the  case  at  bar.  For 
instance,  in  the  case  of  Spires  v.  Los  Ange- 
les, it  was  held  that  the  erection  of  a  library 
building  on  a  public  park  was  not  inconsist- 
ent with  the  purpose  for  which  the  park  was 
dedicated,  but  in  that  case  the  dedication 
was  by  the  city  itself,  and  the  land  was 
dedicated  as  "a  public  place  forever  for  the 
enjoyment  of  the  commimity  in  general." 
Under  these  circumstances  the  court  took 
the  view  that  the  erection  of  the  public  li- 
brary was  not  only  consistent  with,  but 
tended  to  increase  the  public  enjoyment  of, 
the  park. 

In  Hartfbrd  r.  Maalen,  the  city  of  Hart- 
ford owned  the  fee  to  certain  land.  It 
afterwards  dedicated  it,  with  other  lands,  for 
purpose  of  a  public  park.  The  city  council 
had  the  power  to  lay  out,  alter,  or  discon- 
tinue such  park  in  a  manner  described  in  the 
charter.  Before  tender  of  the  land  to  the 
state  for  the  purpose  of  a  state  capitol,  the 
rfght  of  the  public  to  use  it  as  a  park  was 
subject  to  such  reasonable  restrictions  as  to 
the  manner  of  enjoyment  as  might  be  im- 
posed by  the  common  council  or  the  board  of 
park  commissioners.  A  part  of  the  land  ded- 
icated as  a  public  park  was  turned  over  to 
the  state  for  use  as  a  part  of  the  state  cap- 
itol grounds.  The  court  held  that,  as  a  mat- 
ter of  fact,  its  use  by  the  state  in  no  way 
interfered  with  its  proper  enjoyment  by  the 
public  as  a  park,  and  that  practically  the 
only  effect  of  joining  the  land  to  the  capitol 
grounds  was  to  place  under  the  control  of 
the  general  assembly  part  of  the  public 
park  which  had  before  been  under  the  man- 
agement of  the  city  authorities. 

In  the  case  of  Riggs  v.  Board  of  Educa- 
tion, a  former  council  had  d^icated  certain 
land  for  park  purposes.  A  subsequent  coun- 
cil authorized  the  erection  of  a  public  library 
on  a  part  thereof.  The  original  act  under 
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which  the  land  was  dedicated  contemplated 
the  erection  of  public  buildings  on  the  land 
set  apart  for  park  purposes.  In  addition  to 
this  the  city  council  had  the  power  to  vacate 
any  of  its  open  spaces  or  parks  at  its  dis- 
cretion. It  was  accordingly  held  that  the  use 
of  the  land  for  a  public  library  was  not  only 
within  the  original  purpose  of  the  dedica- 
tion, but  within  the  power  of  the  city  under 
its  charter  to  vacate  open  spaces  for  public 
improvements. 

It  will  be  seen  from  the  foregoing  cases 
that  the  dedication  was  made  by  the  public. 
A  different  construction  is  placed  upon  dedi- 
cations made  by  individuals  from  those 
made  by  the  public  The  former  are  con- 
strued strictly  according  to  the  terms  of  the 
grant,  while  in  the  latter  cases  a  less  strict 
construction  is  adopted.  Spires  v.  Los  An- 
geles, 160  Cal.  64,  87  Pac.  1026;  Riverside  v. 
MacLain,  210  III.  308,  66  LJEIA.  288,  102  Am. 
St.  Rep.  164,  71  N.  E.  408.  It  is  likewise 
well  settled  that,  if  a  grant  or  devise  is 
made  for  a  specific,  limited,  and  definite  pur- 
pose, the  subject  of  the  grant  cannot  be  used 
for  another  purpose,  and  a  diversion  of  the 
subject  of  the  trust  from  the  purposes  for 
which  the  trust  was  created  may  be  en- 
joined. Warren  v.  Lyons  City,  22  Iowa, 
851 ;  Church  v.  Portland,  18  Or.  73,  6  L.R.A. 
269,  22  Pac.  528;  Bamum  v.  Baltimore,  62 
Md.  276,  50  Am.  Rep.  219;  Perry  Public  Li- 
brary Asso.  v.  Lobsitz,  35  Okla.  576,  45 
L.R.A.(N.S.)  368,  130  Pac.  919.  In  the  last- 
mentioned  case  it  was  held  that  property 
dedicated  for  a  public  library  could  not  be 
used  for  municipal  offices,  or  for  commercial 
club  purposes,  or  for  the  purpose  of  holding 
public  conventions,  but  that  such  use  con- 
stituted a  diversion  which  a  court  of  equity 
would  enjoin.  In  the  case  of  Rowzee  v. 
Pierce,  75  Miss.  846,  40  L.R.A.  402,  65  Am. 
St.  Rep.  625,  23  So.  307,  it  was  held  that 
land  dedicated  for  public  use  as  an  ornamen- 
tal park  exclusively  could  not  be  used  as  a 
site  for  a  sdioolhouse.  In  Board  of  Educa- 
tion V.  Kansas  City,  62  Kan.  374,  63  Pac. 
600,  it  was  also  held  that  property  dedicated 
for  other  public  purposes,  evidently  a  public 
park,  could  not  be  appropriated  by  the  city 
council  for  school  purposes.  In  Mclntyre  v. 
El  Paso  County,  16  Colo.  App.  78,  61  Pac. 
237,  it  was  held  that  a  city  had  no  power  to 
allow  land  dedicated  by  a  landowner  for  use 
as  a  public  park  to  be  used  for  the  erection 
of  a  county  c<)urthouse. 

While  we  have  not  heretofore  passed  on 
the  question,  a  similar  question  was  before 
the  superior  court  in  the  case  of  Roach  v. 
Hopkinsville,  13  Ky.  L.  Rep.  643,  where 
it  was  held  that  a  bequest  to  the  city 
for  "the  establishment  and  erection  of  a 
hydrant  or  fountain  on  some  of  the  public 
streets  of  the  cit^,  which  shall  be  free  to  the 
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public  for  supplying  pure,  fresh,  cool  drink- 
ing water  for  all  passers-by/'  did  not  give 
the  city  the  right  to  use  the  sum  bequeathed 
in  digging  cisterns  or  sinking  wells  at  one  or 
more  places  on  the  streets  of  the  city. 

In  the  case  under  consideration  the  dedi- 
cation was  made  by  a  private  individual  for 
a  specific  public  use.  The  property  was  ac- 
cepted by  the  city  in  accordance  with  the 
terms  of  the  devise;  that  is,  that  it  should 
be  forever  used  as  a  public  park.  It  is  clear, 
therefore,  that  it  was  never  intended  by  the 
devisor  that  it  should  be  used  for  any  other 
purpose.  While  in  a  sense  it  was  devised 
for  the  enjoyment  of  the  public  in  general, 
it  is  equally  manifest  that  it  was  to  be  en- 
joyed only  as  a  public  park,  and  not  in  some 
other  way  equally  enjoyable.  It  is  doubtful 
if  it  can  be  said  that  one  who  desires  to 
perpetuate  his  name  by  a  public  gift  is  actu- 
ated by  a  puerile  motive.  There  is  in  the 
human  heart  the  desire  to  be  remembered 
not  only  as  man  of  high  character,  but  as  a 
generous  and  public  spirited  citizen,  willing 
to  contribute  to  the  happiness  of  his  fellow 
men.  It  may  be  that  in  making  the  devise  in 
question  Mr.  Latham  was  actuated  by  such 
a  motive.  At  any  rate,  he  had  the  right  to 
associate  the  gift  with  his  own  name,  and  to 
impose  on  the  gift  any  condition  not  unrea- 
sonable or  contrary  to  public  policy.  The 
use  of  the  land,  therefore,  as  a  site  for  a 
public  library,  would  not  only  defeat  his  pur- 
pose, but  the  monument  which  he  intended 
for  himself,  even  if  not  lost  sight  of  by  its 
use  for  another  purpose,  would  at  least  have 
to  be  shared  with  another.  We  therefore 
conclude  that  the  use  of  the  land  in  question 
for  a  public  library  is  inconsistent  with  the 
purposes  and  terms  of  the  devise,  and 
amounts  to  a  diversion. 

But  it  is  insisted  that,  even  if  the  contem- 
plated use  of  the  land  for  a  library  site 
amounts  to  a  diversion,  the  diversion  is  au- 
thorized by  subsection  8,  §  3480a,  Kentucky 
Statutes,  which  provides  in  part  as  follows: 
"They  [cities  of  the  third,  fourth,  fifth,  and 
sixth  classes]  shall  also  have  power,  by  ordi- 
nance or  resolution  duly  passed  for  such 
purpose,  to  grant,  donate,  or  authorize  the 
use  of,  either  in  whole  or  in  part,  any  land 
square  or  real  estate  belonging  to  such  city 
or  town,  or  dedicated  to  public  use  therein, 
for  the  purpose  of  erecting  and  maintaining 
a  building  to  be  used  for  a  public  library 
and  reading  room  as  herein  authorized." 

In  this  connection  it  is  insisted  that  the 
foregoing  statute  was  in  effect  when  the  will 
was  written,  and  that  the  devise  in  question 
must  be  construed  in  the  light  of  the  power 
conferred  on  the  council  to  donate  a  portion 
oi  the  public  property  for  the  erection  of  a 
library  thereon.  In  support  of  this  preposi- 
tion we  are  cited  to  the  case  of  East  Chicago 
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Co.  V.  East  Chicago,  171  Ind.  654,  87  N.  E. 
17.  In  that  case  land  was  conveyed  to  the 
city  of  East  Chicago  for  the  purpose  of  a 
public  park,  and  on  condition  that  it  should 
revert  in  case  it  should  be  used  for  other 
than  park  purposes.  At  the  time  of  the  con- 
veyance there  was  a  statute  in  force  in  the 
state  of  Indiana  authorizing  the  common 
council  of  any  city,  upon  petition  of  a  ma- 
jority of  the  legal  voters  thereof,  to  sell  any 
public  square  or  public  land  of  said  city  and 
convey  the  same  by  deed  under  the  hand  of 
the  mayor  and  the  seal  of  the  city,  and  pro- 
viding further  that  any  moneys  arising  from 
said  sale  should  be  deposited  in  the  treasury 
of  said  city  to  be  expended  in  the  purchase 
of  any  other  public  square  or  public  landing, 
and  for  the  improvement  of  same.  It  was 
held  that  the  transfer  of  the  park  lot  was 
made  to  the  city  with  knowledge  of  this 
statute,  and  therefore  subject  to  the  right 
of  the  city  to  sell  the  property,  and  that  the 
sale  of  the  property  was  valid. 

We  are  not  disposed,  however,  to  follow 
the  doctrine  of  the  above  case.  It  is  not  to 
be  presumed  that  Mr.  Latham,  a  citizen  and 
resident  of  the  state  of  New  York,  had 
knowledge  of  the  charter  provision  of  the 
city  of  Hopkinsville,  and  that  this  charter 
provision  would  be  so  construed  as  to  defeat 
the  purpose  of  his  devise  On  the  contrary, 
it  is  much  more  likely  that  he  would  have 
refused  to  make  the  devise  had  he  known 
that  the  city,  notwithstanding  its  acceptance 
of  the  land  on  the  condition  that  it  should 
be  forever  used  as  a  public  park,  had  and 
would  exercise  the  power  to  divert  it  to  a 
use  not  only  not  contemplated  by  him,  but 
inconsistent  with  the  terms  of  the  devise  and 
the  condition  on  which  it  was  aooepted.  The 
statute  in  question  is  broad  enough  to  in- 
clude property  acquired  both  before  and  af- 
ter its  passage.  It  has  been  held  in  a  num- 
ber of  cases  that  the  legislature  is  without 
authority  to  confer  on  a  municipality  the 
power  to  sell  or  use  for  an  inconsistent  pur- 
pose land  that  had  been  theretofore  dedi- 
cated by  an  individual  to  a  specific  public 
use.  Warren  v.  Lyons  City,  22  Iowa,  351; 
Mclntyre  v.  El  Paso  County,  supra.  Since 
the  statute  relied  on  applies  to  property- 
dedicated  both  before  and  after  its  passage, 
and  there  is  nothing  in  the  statute  making 
a  distinction  between  the  two  classes  of 
property,  the  statute  should  be  given  a  con- 
struction that  will  be  valid  in  either  caae. 
That  being  true,  we  conclude  that  the  stat- 
ute covers  only  such  land  as  belongs  to  the 
city,  or  has  bee  dedicated  by  an  individual 
or  the  public  generally  to  the  public  use,  or 
by  the  public  to  a  particular  public  use,  but 
does  not  cover  land  dedicated  by  an  indi- 
vidual for  a  specific  public  use  and  aecepted 
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by  the  city  in  accordance  with  tiie  terms  of 
the  grant  or  devise. 
Judgment  affirmed* 


liOVISIANA  SUPREME  COURT. 

BABRETT  MANUFACTURllJG  COM- 
PANY, Appt., 

V. 

BOARD  OF  COMMISSIONERS  FOR  THE 
PORT  OF  NEW  ORLEANS  et  al. 

(133  La.  1022,  63  So.  505.) 

Mechanics'  lien  —  on  public  wharf. 

Act  No.  134  of  1906,  entitled  "An  Act 
Relatiye  to  Building  Contracts  in  Cities 
in  This  State  of  Over  Fifty  Thousand  In- 
habitants, Providing  for  the  Bond  to  be 
Given  Therein  for  the  Protection  of  the 
Owner,  Subcontractor,  Workmen,  Laborer, 
Mechanics,  and  Furnishers  of  Materials,  for 
the  Recording  of  the  Same,  and  the  Pro- 
ceedings to  &  Had  Thereunder,"  does  not 
apply  to  the  board  of  commissioners  of  the 
port  of  New  Orleans,  a  corporate  state 
agency,  created  for  the  purpose,  among 
others,  of  constructing  wharves  and  sheds 
for  the  accommodation  of  the  shipping  of 
said  port.  As  a  general  rule  public  property 
is  not  subject  to  a  mechanics'  lien  unless  ex- 
pressly made  subject  to  such  lien  by  statute. 

^(Breaux,  Ch.  J.,  dissents.) 

(November  3,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  (}ourt  for  the  Parish 
of  Orleans  dismissing  its  suit  against  the 
defendant  board,  brought  to  recover  a  cer- 
tain amount  for  material  furnished  to  a  con- 
tractor* employed  by  the  defendant  board  to 
construct  a  certain  freight  shed.    Affirmed. 

The  faets  are  stated  in  the  opinion. 

Messrs.  John  Dymond,  Jr.,  and  A. 
Giffen  licvy,  for  appellant: 

Act  134  of  1906  applies  to  building  con- 
tracts made  for  the  erection  of  public  build- 
ings. 

McKnight  v.  Grant  Parish,  30  La.  Ann. 
361,  31  Am.  Rep.  226;  Pullis  Bros.  Iron  Co. 
v«  Natchitoches  Parish,  51  La.  Ann.  1377,  26 
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So.  402;  Schwartz  v.  Salter,  40  La.  Ann.  264, 
4  So.  77;  Simpson  v.  New  Orleans,  109  La. 
897,  33  So.  912. 

A  bond  in  favor  of  the  owner,  conditioned 
that  the  contractor  shall  perform  all  of  his 
obligations  under  the  building  contract,  is 
not  such  a  bond  as  is  required  or  contem- 
plated by  act  134  of  1906. 

Lhote  Lumber  Mfg.  Co.  r.  Dugue,  115  La. 
669,  39  So.  803;  Hughes  v.  Smith,  114  La. 
297,  38  So.  176;  Wellman  v.  Smith,  114 
La.  228,  38  So.  161. 

The  bond  furnished  by  the  contractors 
was  in  favor  of  the  owner  alone,  and  for 
their  failure  to  secure  the  furnishers  of  ma- 
terials, the  defendant  owners  are  personally 
liable  under  the  express  provisions  of  the 
statute. 

C.  W.  Robinson  Lumber  Co.  y.  W.  O.  &  C. 
G.  Burton,  128  La.  120,  54  So.  582;  Louisi- 
ana Glass  &  l^irror  Works  v.  Irwin,  126  La. 
555,  52  So.  765. 

Service  on  the  board  of  commissioners  for 
the  port  of  New  Orleans,  of  the  attested  ac- 
count of  the  furnisher  of  material  or  sup< 
plies  used  by  the  contractor  in  erecting  dock 
sheds  under  a  contract  made  by  said  board, 
is  a  valid  service  on  the  **owner,"  as  con- 
templated by  act  134  of  1906. 

Shreveport  Nat.  Bank  v.  Maples,  119  La. 
41,  43  So.  905;  Duffy  v.  New  Orleans,  49  La. 
Ann.  114,  21  So.  179;  New  Orleans  v.  New 
Orleans  &  S.  F.  R.  Co.  112  La.  1011,  36  So. 
837. 

Mr.  James  Wilkinson  for  appellee 
Board  of  Commissioners. 

Messrs.  Rouse,  Grant,  &  Grant,  for 
appellee  National  Surety  Company: 

Where  a  limitation  as  to  the  term  of  sure- 
tyship is  written  into  the  contract  by  the 
owner  himself,  the  owner  cannot  recover 
from  the  surety,  whom  he  has  released  by 
the  very  terms  of  the  contract. 

Hale  V.  Wills,  3  La.  Ann.  504. 

I^nd,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  a  furnisher  of  materials 
to  a  contractor  employed  by  the  defendant 
board  to  construct  a  certain  freight  shed 
on  one  of  the  wharves  of  the  port  of  New 
Orleans. 

The  shed  was  completed  and  delivered,  and 
the  contract  price   was  paid  in  full,  more 


Note.  —  Appliodbility  to  public  bodies 
of  statute  requiring  buildino  contract' 
or'e  bond  for  protection  of  aubcon' 
tractore,  laborers,  etc. 

A  careful  search  has  disclosed  no  other 
cases  on  this  subject.  See,  however,  notes 
on  mechanics'  liens  on  public  property  in 
35  L,RJi.  141,  20  L.R.A.(N.S.)  261,  and 
41  L.R.A.(N.S.)  315.  Also  see  note  in  27 
50  L.R.A.(N.S.) 


L.R.A.(N.S.)  579,  as  to  contractors'  bondb 
as  BubistituteB  for  mechanics'  liens;  and 
note  to  National  Surety  Co.  v.  Hall-Miller 
Decorating  Co.  46  L.RJL.(N.S.)  325,  as  to 
the  impli^  power  to  incorporate  in  contract 
for  public  work  or  in  contractor's  bond 
i^  requirement  that  the  contractor  shall 
pay  labM^rs  and  materialmen. 

W.  W.  A. 
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than   a   month  before   notice   of   plaintiff's 
claim  was  given  to  defendant  board. 

Plaintiff  seeks  to  hold  said  board  liable  aa 
surety  imder  act  134  of  1906,  for  failing  to 
exact  and  record  a  bond  of  the  contractor 
for  the  payment  of  furnisher  of  materials, 
subcontractors,  etc.  The  main  defense  la 
that  act  134  of  1906  has  no  application  to 
the  defendant  board,  a  state  agent  for  the 
purpose  of  maintaining  and  constructing 
wharves,  sheds,  etc.,  in  the  interest  of  the 
commerce  of  the  port  of  New  Orleans. 

There  was  judgment  in  favor  of  the  de- 
fendant board,  and  the  plaintiff  has  ap- 
pealed. 

The  defendant  board,  as  created  by  act  70 
of  1896,  is  a  "board  of  state  commissioners," 
appointed  by  the  governor,  and  vested  with 
jurisdiction  over  the  port  of  New  Orleans, 
which  extends  beyond  the  limits  of  said  city 
into  the  parishes  of  Jefferson  and  St.  Ber- 
nard. The  board  was  vested  with  power  to 
regulate  the  commerce  and  traffic  of  the 
''harbor  of  New  Orleans,"  to  have  and  enjoy 
all  the  rights,  powers,  and  immunities  inci- 
dent to  corporations,  to  take  charge  of  and 
administer  the  public  wharves  of  the  port  of 
New  Orleans,  to  construct  new  wharves  and 
sheds  when  necessary,  to  provide  for  lighting 
and  policing  the  sam^  etc.,  etc.  The  board 
was  vested  with  power  to  levy  and  collect 
wharfage  charges  on  shipping  for  the  pur- 
pose of  defraying  the  expenses  of  adminis- 
tration, maintenance,  and  construction.  By 
act  36  of  1900  the  said  board  was  empow- 
ered to  acquire  by  purchase  or  expropria- 
tion wharves  and  landings  within  the  limits 
of  the  port  of  New  Orleahs.  By  act  180  of 
1908,  which  was  adopted  as  a  constitutional 
amendment,  the  board  was  empowered  to  is- 
sue $3,600,000  of  6  per  cent  negotiable  bonds, 
the  proceeds  to  be  expended  in  the  exten- 
sion of  existing  wharves,  for  building  new 
wharves,  for  erecting  sheds,  for  construct- 
ing roadways  and  other  improvements,  for 
the  purchase  of  suitable  dredges,  barges,  and 
tugboats,  for  the  payment  of  wharves  or 
other  property  purchased  or  expropriated, 
and  for  the  payment  of  outstanding  obliga- 
tions. In  order  to  secure  the  payment  by 
preference  of  the  principal  and  interest  of 
said  bonds,  all  revenues  of  the  board  collect- 
able under  existing  laws  were  pledged.  It 
follows  from  this  legislation  that  the  de- 
fendant board  is  a  state  agency,  vested  with 
certain  powers,  in  the  interest  of  the  com- 
merce of  the  port  of  New  Orleans;  that  all 
of  its  revenues  and  funds  have  been  dedi- 
cated to  certain  public  uses;  and  that  the 
board  has  and  can  have  no  corporate  prop- 
erty or  funds  of  its  own  to  meet  claims  of 
the  kind  now  urged  by  the  plaintiff. 

Plaintiff's  demand  is  founded  on  the  fail- 
ure of  the  defendant  to  exact  of  the  contrac- 
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tor  a  bond  with  good  and  solvent  security 
for  not  less  than  one  half  of  the  contract 
price,  conditioned  "for  the  true  and  faithful 
performance  of  the  contract,  and  the  pay- 
ment of  all  subcontractors,  workmen,  labor- 
ers, mechanics,  and  furnishers  of  materials 
by  the  undertaker,  contractor,  master  me- 
chanic, or  engineer,  the  said  bond  to  be  made 
in  favor  of  the  owner,  subcontractor,  work- 
men, laborers,  mechanics,  and  furnishers  of 
materials  jointly  as  their  interest  may  ap- 
pear," as  provided  by  act  134  of  1906.  The 
same  statute  further  enacts  that  "if  the 
owner  fails  to  exact  said  bond,  or  if  he  fails 
to  cause  same  to  be  recorded  in  the  office  of 
the  recorder  of  mortgages  in  the  manner  and 
within  the  time  hereinabove  provided,  the 
owner  shall  be  deemed  in  default,  and  shall 
be  liable  to  the  same  extent  as  the  surety 
would  have  been." 

Public  corporations  are  not  mentioned  in 
the  statute,  which  imposes  a  personal  lia- 
bility on  the  owner  for  failure  to  exact  and 
record  a  good  and  sufficient  bond  from  the 
contractor.  The  rule  in  our  sister  states  is 
enunciated  as  follows:  "Public  property  is 
not  as  a  rule  subject  to  a  mechanics'  lien; 
it  being  considered  that,  unless  it  is  express- 
ly made  subject  to  such  lien  by  statute,  it  is 
by  implication  exempted  from  the  operation 
of  the  lien  laws.  Accordingly  a  mechanics' 
lien  cannot  attach  to  a  county  courthouse,  a 
county  bridge,  a  municipal  fire  bell  tower, 
municipal  waterworks,  a  public  library 
erected  by  a  town,  a  lunatic  asylum,  or  pub- 
lic school  building."    27  Cyc.  26,  28. 

As  usual,  there  are  a  few  cases  to  the  con- 
trary. We  find  the  following  note  (Ibid. 
25) :  "A  statute  imposing  a  personal  liabil- 
ity on  the  owner  of  property  for  the  claims 
of  materialmen  does  not  establish  any  per- 
sonal liability  against  a  county  in  favor  of 
one  who  furnished  materials  to  a  contractor 
for  a  public  building  of  the  county.  Secrist 
V.  Delaware  County,  100  Ind.  69." 

See  also  Hovey  v.  East  Providence,  17  R. 
I.  80,  9  L.ILA.  15u,  20  Atl.  205,  in  which  the 
court  said:  "It  is  easy  to  see  what  detri- 
ment might  follow  if  lands  and  buildings 
held  for  public  uses,  as  for  instance  for 
parks,  courthouses,  jails,  town  halls,  or  com- 
mon schools,  could  be  sold  to  satisfy  the 
debts  or  defaults  of  municipal  corporations 
having  the  legal  title.  The  public  uses 
would  be  thereby  annihilated.  Courts  have 
presumed  that  this  could  not  have  been  in- 
tended, and  accordingly  have  decided,  as  a 
matter  of  public  policy,  that  lands  or  build- 
ings so  held  are  not  subject  to  mechanics' 
lien." 

The  plaintiff  cites  the  case  of  McKnight 
V.  Grant  Parish,  30  La.  Ann.  361,  31  Am. 
Rep.  226,  where  the  contractor  sued  for  the 
balance  due  him  on  a  contract  for  the  con- 
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stniction  of  a  parish  jail.  The  court  held 
that  the  contractor  was  entitled  to  a  me- 
chanics' lien  on  the  building,  but  not  on  the 
acre  of  ground  on  which  the  structure  stood. 
The  same  court  had  previously  held  that  a 
courthouse  and  jail  were  not  subject  to 
sf.'izure  and  sale  under  execution.  Police 
Jury  V.  Foulhouze,  30  La.  Ann.  64. 

In  the  same  case  the  court  said:  "Prop- 
erty dedicated  to  public  use  cannot  be  the 
subject  of  private  ownership.  It  is  out  of 
commerce,  not  liable  to  seizure." 

The  McKnight  Case  was  based  on  equita- 
ble considerations,  as  appears  from  the  fol- 
lowing extract  from  the  opinion:  "It 
would  be  monstrous  to  allow  the  parish  to 
appropriate  another  man's  material  and  la- 
bor in  the  form  of  a  house  and  refuse  to  pay 
him  because  the  land  on  which  it  is  built  is 
inalienable  and  out  of  commerce." 

The  case  of  Schwartz  v.  Salter,  40  La. 
Ann.  264,  4  So.  77,  cited  by  counsel  for 
plaintiff,  was  one  between  private  persons, 
and  the  seizure  was  of  personal  property 
and  of  an  unexpired  lease.  The  court  said 
that  it  was  not  within  its  province  in  such 
a  litigation  to  decide  whether  the  soil  on 
which  the  buildings  stood  was  a  locus  pub- 
Ucua  or  not.  The  organ  of  the  co^rt,  how- 
ever, referred  with  approval  to  the  McKnight 
Oase,  supra.  Such  expression  of  opinion  was 
pure  obiter.  In  the  case  of  Pullis  Bros.  Iron 
Co.  V.  Natchitoches  Parish,  51  La.  Ann. 
1377,  26  So.  402,  cited  by  counsel  for  the 
plaintiff,  the  contest  was  between  a  ma- 
terialman and  an  assignee  of  the  contractor 
over  a  balance  due  by  the  parish  for  the  con- 
struction of  a  courthouse,  and  evidenced  by 
a  judgment  of  the  United  States  circuit 
court.  The  decision  was  in  favor  of  the  ma- 
terialman, who  had  served  his  attested  ac- 
count on  the  police  jury  and  recorded  the 
same. 

The  privilege  of  the  contractor  and  the 
materialman  on  the  courthouse  does  not 
seem  to  have  been  contested  by  the  police 
juiy.  The  court  inter  alia  said:  "All  par- 
ties in  this  case  assert  liens  and  privileges 
against  the  courthouse  building  and  the 
building  alone.  There  is  no  question  in  re- 
gard to  any  of  the  parties  having  a  lien  or 
privilege  upon  the  ground  upon  which  the 
building  rests.  Consequently  the  case  of 
Schwartz  v.  Salter  and  McKnight  v.  Grant 
Parish,  supra,  may  be  left  out  of  view." 

These  decisions  were  rendered  under  the 
provisions  of  Civil  Code  of  1870,  which  do 
not  apply  to  plaintiff's  case,  which  rests  en- 
tirely on  the  provisions  of  act  134  of  1906, 
which  makes  the  owner  who  fails  to  exact 
a  good  and  sufficient  bond  of  the  contractor 
in  favor  of  subcontractors,  materialmen,  me- 
chanics, and  laborers,  and  to  record  the 
same,  liable  in  the  same  manner  and  to  the 
same  extent  as  the  surety  would  have  been. 
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According  to  the  great  weight  of  authority 
in  other  jurisdictions,  the  said  statute  has 
no  application  to  public  property  or  public 
corporations.  The  McKnight  Case  was  based 
on  very  strong,  equitable  considerations.  The 
contractor  had  not  been  paid,  and  the  pariah 
was  enjoying  the  fruits  of  his  work  without 
compensation.  In  the  case  at  bar  the  con- 
tractor was  paid  in  full  before  notice  of  the 
claim  of  the  plaintiff. 

The  defendant  board  is  not  the  owner  in 
the  ordinary  sense  of  the  wharf  and  shed  in 
question,  but  holds  the  title  in  trust  for  pub- 
lic purposes.  The  revenues  of  the  board  have 
already  beez:  dedicated  to  public  use,  and  the 
board  has  no  funds  for  any  other  purpose. 
That  such  a-board,  a  state  agency  and  trus- 
tee for  the  public,  is  within  the  purview  of 
act  134  of  1906,  is  a  proposition  which  in 
our  opinion  cannot  be  successfully  sustained 
by  reason  or  authority;  and  we  are  satisfied 
that  such  was  not  the  legislative  intent. 

It  id  therefore  ordered  that  the  judgment 
below  be  affirmed,  and  that  the  plaintiff  pay 
costs  of  appeal. 

Breanx,  Ch.  J.,  dissenting: 

I  dissent  from  the  opinion  denying  the 
privilege. 

I  do  not  think  that  a  municipal  corpora- 
tion can  use  materials  furnished  and  success- 
fully deny  a  privilege  for  its  payment  if 
the  claim  is  presented  in  due  form. 

Petition  for  rehearing  denied  December  1, 
1913. 


MASSAOHtJSETTS  SUPREBfB  JUDI- 
CIAL  COURT. 


JENNIE  STONE 

V. 

GERTRUDE  E.  LEWIS  et  aL 


JOSEPH  STONE 

V. 

SAME. 

(215  Mass.  594,  104  N.  E.  284.) 

Landlord  and  tenant  —  absence  of  arti- 
ficial light  —  injury  to  tenant's  guest 
—  liability. 

That  one  leases  a  building  with  no  pro- 
vision for  artificial  light  in  the  hall  does 
not  render  him  liable  for  injuries  to  a  guest 

Note.  —  As  to  liability  of  landlord  for 
injury  to  tenant  or  one  in  privity  with  the 
latter,  from  defects  in  premises,  see  notes  to 
Hines  v.  Willcox,  34  L.R.A.  824;  Walsh  v. 
Schmidt,  34  L.R.A.  (N.S.)  798;  and  Mesher 
V.  Osborne,  48  L.R.A.(N.S.)  917. 
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of  the  tenant  who  falls  in  the  hall  because 
of  absence  of  light. 

(June  18,   1913.) 

EXCEPTIONS  by  defendant  Lewis  to  rul- 
ings of  the  Superior  Court  for  Sufifolk 
County  made  during  the  trial  of  actions 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ants' negligence,  and  for  expenses  incurred 
because  of  the  same  injury,  which  resulted 
in  verdicts  for  plaintiffs.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  L.  May  berry  for  defendant 
Lewis. 

Mr.  Sanford  Bates  for  plaintiffs. 

Ru^S,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  female  plaintiff  (who  will  hereafter 
be  referred  to  as  the  plaintiff)  seeks  to  re- 
cover for  personal  injuries  sustained  ^y  her, 
and  her  husband  for  expenses  incurred  by 
him  arising  out  of  the  same  injury.  There 
was  evidence  tending  to  show  that  the  plain- 
tiff, in  descending  the  stairs  from  a  room  in 
a  building  on  Essex  street  in  Boston, 
whither  she  had  gone  in  the  dusk  of  a  clos- 
ing day  to  pay  dues  to  a  society,  fell  by 
reason  of  the  absence  of  artificial  light  in 
tiie  hall  way.  None  was  provided  for  in  the 
structure  of  the  building.  The  building  was 
owned  by  the  defendant  Lewis,  but  was 
loused  wholly  by  the  defendant  Russo.  The 
(ondition  of  the  stairs  and  hall  ways  had  re- 
niuined  in  this  respect  the  same  during  the 
period  of  two  successive  leases  from  Lewis 
to  Russo,  covering  nearly  ten  years.  The 
lease  provided  that  repairs  should  be  made 
by  the  lessee.  There  was  evidence  tending 
to  show  that  the  building  had  at  first  been 
rented  by  Russo  for  tenements  for  living 
purposes,  but  more  recently  a  part  had  been 
used  for  business  purposes,  one  of  the  ten- 
ants being  the  society  to  whose  room  the 
plaintiff  had  been  on  the  day  of  the  acci- 
dent. No  request  had  ever  been  made  of 
the  defendant  to  change  the  condition  of  the 
halls  or  stairways  as  to  artificial  light. 

The  question  is  whether  there  is  any  evi- 
dence upon  which  to  ground  liability  of  the 
defendant  Lewis.  When  the  landowner  has 
given  up  entire  control  of  premises  to  a 
lessee,  "this  court  has  never  gone  further 
than  to  hold  .  .  .  [him]  liable  when 
the  use  from  which  the  damage  or  nuisance 
necessarily  ensues  was  plainly  contemplated 
by  the  lease."  Clifford  v.  Atlantic  (Dotton 
Mills,  146  Mass.  47,  49,  4  Am.  St.  Rep.  279. 
15  N.  E.  84;  Taylor  y.  Loring,  201  Mass. 
283,  285,  87  N.  E.  469.  The  only  basis  for 
charging  the  defendant  Lewis  with  negli- 
gence is  that  it  m&y  be  found  to  be  a  nui- 
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sanee  to  make  no  provision  for  artificially 
lighting  the  hall  way.  It  hardly  could  be 
contended  that,  as  between  the  owner  and 
the  lessee,  there  was  any  obligation  im- 
plied by  law  on  the  former  to  light  the  stair- 
ways, in  the  absence  of  any  express  contract. 
It  is  a  familiar  principle  of  the  law  of  land- 
lord and  tenant  that  the  latter  takes  the 
premises  as  he  finds  them,  in  the  absence  of 
fraud  or  misrepresentation  or  concealed  de- 
fects as  to  which  the  landlord  owes  a  duty 
of  information.  Hawkes  v.  Broadwalk  Shoe 
Co.  207  Mass.  117,  44  L.R.A.(N.S.)  1123,  92 
N.  £.  1017;  Bowe  v.  Hunking,  135  Mass.  380, 
46  Am.  Rep.  471 ;  Roche  v.  Sawyer,  176  Mass. 
71,  57  N.  E.  216.  In  the  case  at  bar  the  lack 
of  provision  for  artificial  lighting  was  a  part 
of  the  construction  of  the  building,  and  was 
perfectly  obvious  and  must  have  been  well 
understood  by  both  the  defendants  and  all 
subtenants.  The  same  principle  applies  to 
the  relation  between  Russo  as  lessee  of  the 
entire  building  and  the  society  to  which  he 
had  rented  the  room  from  which  the  plain- 
tiff was  coming  at  the  time  of  her  injury. 
If  the  plaintiff  in  this  regard  has  only  the 
same  right  of  recovery  for  negligence  that 
the  tenant  whose  room  she  visited  would 
have  had,  there  is  no  liability.  The  right  of 
the  plaintiff  as  one  of  the 'general  public 
coming  to  the  building  under  the  limited  in- 
vitation held  out  by  reason  of  the  character 
of  the  building  was  no  broader  than  the  ob- 
ligation assumed  by  the  landlord  expressly 
or  by  fair  intendment.  There  was  no 
change  in  the  premises  in  the  respect  which 
caused  the  injury  to  the  plaintiff  at  any 
time.  There  was  no  ground  for  recovery  by 
reason  of  negligent  maintenance  or  care  of 
the  premises.  They  continued  to  be  in  the 
same  condition  as  when  originally  leased. 

Failure  to  furnish  artificial  light  when 
this  is  due  to  the  construction  of  the  build- 
ing has  never  been  held  to  be  a  nuisance,  nor 
to  establish  liability  of  the  landlord  in  the 
absence  of  express  contract  or  a  statutory 
requirement  or  circumstances  plainly  imply- 
ing assumption  of  a  duty  to  light.  Jordan  v. 
Sullivan,  181  Mass.  348,  63  N.  E.  909;  Mc- 
Gowan  v.  Monahan,  199  Mass.  296, 17  LJLA. 
(N.S.)  928,  127  Am.  St.  Rep.  501,  85  N.  E. 
105;  Dean  v.  Murphy,  169  Mass.  413,  48  N. 
E.  283;  Hutchinson  v.  Chimmings,  156  Mass. 
329,  330,  31  N.  E.  127;  Gleason  y.  Boehfai,  58 
N.  J.  L.  475,  32  L.RA.  646,  34  Atl.  886;  HU- 
senbeck  v.  Guhring,  131  N.  Y.  674,  30  N.  E. 
580;  Capen  v.  Hall,  21  R.  L  364,  43  Atl.  847, 
6  Am.  Neg.  Rep.  397.  In  the  case  at  bar  it  is 
clear  that  the  defendant  Lewis  never  under- 
took to  regain  control  of  the  lighting  ar- 
rangement or  to  make  any  provision  there- 
for. The  structure  of  the  building  forbids 
the  implication  of  assumption  of  any  duty  in 
this  regard.    Marwedel  y.  Cook,  154  Mass. 


STONE  V.  LEWIS. 


473 


^5,  28  N.  £.  140,  relied  on  by  the  plaintiff, 
is  clearly  distinguishable  in  that  there  the 
defendants,  who  were  the  owners  of  the 
building,  reserved  to  themselves  the  general 
lighting  arrangements  of  the  halls  and  pas- 
sageways, and  provideJ  means  for  artificial 
light,  which  were  not  in  use  at  the  time  cf 
the  accident,  a  failure  which  might  have 
been  found  to  be  negligence.  The  same  is 
true  of  Faxon  v.  Butler,  206  Mass.  500,  138 
Am.  St.  Rep.  405,  92  N.  E.  707,  19  Ann.  Gas. 
666.  In  Toland  v.  Paine  Furniture  Co.  179 
Mass.  601,  61  N.  E.  52,  the  want  of  light  was 
the  fault  of  the  person  inviting  the  plaintiff 
to  the  premises  to  do  business  with  it.  In 
a  case  like  the  present  the  duty  to  light 
common  passageways  cannot  be  said,  as 
matter  of  law,  to  be  cast  upon  the  landlord 
or  one  standing  in  his  shoes.  In  the  absence 
of  some  definite  obligation  to  that  end,  it 
must  be  assumed  that  the  rent  to  the  tenant 
was  fixed  upon  the  basis  of  unlighted  pas- 
sageways. 

It  follows  that  a  verdict  should  have  been 
directed  in  favor  of  the  defendant  Lewis. 
Green  v.  Pearlstein,  213  Mass.  360,  100  N.  E. 
625. 

Exceptions  sustained. 


MICHIGAN   supreme;  COURT. 

JOHN  E.  BIRD,  Attornev  General,  EX 
REL.  NICOL  D.  EMMONS,  Supervisor, 
et  al.,  Appts., 

V. 

CITY  OF  GRAND  RAPIDS  et  aL 


(176  Mich.  503,  141  N.  W.  890.) 


of 


Injunction   —    against      pollution 
stream. 

1.  Injunction  lies  to  restrain  a  munici- 
pal corporation  from  emptying  its  sewage 
into  a  stream  so  as  to  constitute  a  nuisance 
to  the  public  or  to  riparian  owners  lower 
down  the  stream. 

Parties  —  injunction  against  nuisance 
—  attorney  general. 

2.  The  attorney  general  may  maintain  a 
suit  to  enjoin  a  municipal  corporation  from 
emptying  sewage  into  a  stream  in  such  a 
manner  as  to  constitute  a  public  nuisance. 

Water  —  pollution  by  city  —  sewage  — 
necessity. 

3.  The    necessity    for    disposing    of    the 

Note. —  As  to  right  of  municipality  to 
create  a  nuisance  by  polluting  stream  with 
sewage,  see  notes  to  State  v.  Concordia,  20 
L.R.A.(N.S.)  1050,  and  McLaughlin  v.  Hope, 
47  L.R.A.(N.S.)    137. 

As  to  prescriptive  ri^ht  of  a  municipal- 
ity or  individual  to  pollute  stream  by  sew- 
age or  other  harmful  substance,  see  note 
to  Miles  City  v.  Board  of  Health,  25  L.R.A. 
(N.8.)  589. 
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sewage  of  a  city  does  not  justify  the  casting 
of  the  sewage  into  a  stream  so  as  to  con- 
stitute a  nuisance  to  lower  riparian  owners. 

Nuisance  —  prescriptive  right. 

4.  No  prescriptive  right  can  be  secured 
to  cast  sewage  into  a  stream  so  as  to  con- 
stitute a  public  nuisance. 

(May  28,  1913.) 

APPEAL  by  complainants  from  a  decree 
of  the  Superior  Court  of  Grand  Rapids 
in  defendants'  favor  in  an  action  brought  to 
enjoin  them  from  emptying  sewage  into  a 
stream  so  as  to  constitute  a  public  nuisance. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roger  I.  Wykes,  for  appellants: 

The  power  which  is  given  to  cities  in 
Michigan  to  construct  and  operate  sewers  is 
private  to  the  municipality,  and  the  city 
talces  it  upon  the  understanding  tliat  it  will 
not  unnecessarily  interfere  with  rights  of 
individuals. 

Detroit  v.  Corey,  9  Mich.  165,  80  Am.  Dec. 
78;  Ostrander  v.  Lansing,  111  Mich.  695; 
70  N.  W.  332,  1  Am.  Neg.  Rep.  461; 
Barron  v.  Detroit,  94  Mich.  606,  19 
L.RJL.  452,  34  Am.  St.  Rep.  366,  54 
N.  W.  273;  Niles  Waterworks  v.  Niles,  59 
Mich.  324,  26  N.  W.  525;  People  ex  rel.  Le 
Roy  V.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103; 
People  ex  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202;  Baker  v.  Grand 
Rapids,  111  Mich.  449,  69  N.  W.  740,  1  Am. 
Neg.  Rep.  90;  Gale  v.  Kalamazoo,  1  Mich. 
N.  P.  5;  McEvoy  v.  Sault  Ste.  Marie,  136 
Mich.  186,  98  N.  W.  1006;  Alberts  v.  Muske- 
gon, 146  Mich.  214,  6  L.R.A.(N.S.)  lOr.4,  117 
Am.  St.  Rep.  633,  109  N.  W.  262;  Stevens  v. 
Muskegon,  111  Mich.  78,  36  L.R.A.  777,  69 
N.  W.  227;  Rice  v.  Flint,  67  Mich.  401,  34  N. 
W.  719;  Ferris  v.  Board  of  Education,  122 
Mich.  318,  81  N.  W.  98;  Burford  v.  Grand 
Rapids,  53  Mich.  98,  51  Am.  Rep.  105,  18  N. 
W.  571;  Rowland  v.  Kalamazoo  County,  49 
Mich.  553,  14  N.  W.  494;  Sheldon  v.  Kalama- 
zoo, 24  Mich.  383. 

Where  a  pollution  of  the  water  amounting 
to  a  nuisance,  or  impairing  the  rights  to  the 
riparian  proppetor,  is  created  or  maintained, 
an  injunction  will  issue  to  restrain  its  con- 
tinuance. 

30  Am.  A  Eng.  Enc.  Law,  2d  ed.  380;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  218;  Goldsmid 
V.  Tunbridge  Wells  Improv.  Comrs.  L.  R.  1 
Ch.  349,  35  L.  J.  Ch.  N.  S.  382,  12  Jur.  N.  S. 
208,  14  L.  T.  N.  S.  154,  14  Week,  Rep.  512, 
16  Eng.  Rul.  Cas.  586,  L.  R.  1  Eq.  161,  13 
L.  T.  N.  S.  332,  14  Week.  Rep.  92;  Atty.  Gen. 
V.  Birmingham  Corp.  4  Kay  &  J.  528,  6  Week. 
Rep.  811;  Blackburne  v.  Somers,  Ir.  L.  R.  5 
Eq.  1;  Atty.  Gen.  v.  Hackney  Local  Board, 
L.  R.  20  Eq.  626,  44  L.  J.  Ch.  N.  S.  545,  33 
L.  T.  N.  S.  244;  Atty.  Gen.  v.  Cockermouth 
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Local  Board,  L.  R.  18  Eq.  172,  44  L.  J.  Ch. 
N.  S.  118,  30  L.  T.  N.  S.  590,  22  Week.  Rep. 
619;  Spokes  v.  Banbury  Bd.  of  Health,  L.  R. 
1  Eq.  42,  36  L.  J.  Ch.  N.  S.  105,  13  L.  T.  N.  S. 
428,  14  Week.  Rep.  128;  Atty.  Gen.  v. 
Guardians  of  Poor,  L.  R.  20  Ch.  Div.  595; 
Atty.  Gen.  v.  Colney  Hatch  Lunatic  Asylum, 
L.  R.  4  Ch.  146,  38  L.  J.  Ch.  N.  S.  265,  19  L. 
T.  N.  S.  708,  17  Week.  Rep.  240;  Atty.  Gen. 
v.  Acton  Local  Board,  L.  R.  22  Ch.  Div.  221, 
62  L.  J.  Ch.  N.  S.  108,  47  L.  T.  N.  S.  510,  31 
Week.  Rep.  153;  Atty.  Gen.  v.  Bradford 
Canal,  L.  R.  2  Eq.  71,  36  L.  J.  Ch.  N.  S.  619, 
14  L.  T.  N.  S.  248,  14  Week.  Rep.  579;  Atty. 
Gen.  V.  Leeds  Corp.  L.  R.  5  Ch.  583,  39  L.  J. 
Ch.  N.  S.  711,  19  Week.  Rep.  19;  Islington  v. 
Hornsey  Urban  Dist.  Council  [1900]  1  Ch. 
695,  69  L.  J.  Ch.  N.  S.  324,  48  Week.  Rep.  401, 
82  L.  T.  N.  S.  580,  16  Times  L.  R.  286;  Mis- 
souri V.  Illinois,  ^60  U.  S.  208,  45  L.  ed.  497, 
21  Sup.  Ct.  Rep.  331,  200  U.  S.  517,  50  L.  ed. 
577,  26  Sup.  Ct.  Rep.  268;  People  ex  rel.  Lind 
V.  San  Luis  Obispo,  116  Cal.  617,  48  Pac. 
723;  Peterson  ▼.  Santa  Rosa,  119  Cal.  387, 
51  Pac.  557;  Kellogg  y.  New  Britain,  62 
Conn.  232,  24  Atl.  996;  Morgan  v.  Danbury, 
67  Conn.  484,  35  Atl.  499;  Nolan  v.  New 
Britain,  69  Conn.  668,  38  Atl.  703;  Watson  v. 
New  Milford,  72  Conn.  561,  77  Am.  St.  Rep. 
345,  45  Atl.  167;  Piatt  Bros.  &  Co.  v.  Water- 
bury,  48  L.R.A.  691,  and  note,  72  Conn.  531, 
77  Am.  St.  Rep.  335,  45  Atl.  164;  Dwight  v. 
Hayes,  150  IlL  273,  41  Am.  St.  Rep.  367,  37 
N.  E.  218;  Bloomington  v.  Costello,  65  HI. 
App.  407;  Mason  v.  Mattoon,  95  HI.  App. 
525;  Jacksonville  v.  Doan,  145  111.  23,  33  N. 
E.  878;  Hollenbeck  v.  Marion,  116  Iowa,  69, 
89  N.  W.  210;  Franklin  Wharf  Co.  v.  Port- 
land, 67  Me.  46,  24  Am.  Rep.  1;  Worcester 
Gaslight  Co.  v.  County  Comrs.  138  Mass. 
289;  Haskell  v.  New  Bedford,  108  Mass.  208; 
Washburn  &  M.  Mfg.  Co.  v.  Worcester,  153 
Mass.  494,  27  N.  E.  664;  Bray  ton  v.  Fall 
River,  113  Mass.  218,  18  Am.  Rep.  470; 
Smith  ▼.  Sedalia,  152  Mo.  283,  48  LJEI.A.  711, 
53  S.  W.  907,  182  Mo.  I,  81  S.  W.  165;  Todd 
v.  York,  3  Neb.  (Unof.)  763,  92  N.  W.  1040; 
Abraham  v.  Fremont,  54  Neb.  391,  74  N.  W. 
834;  Doremus  v.  Paterson,  69  N.  J.  Eq.  776, 
61  Atl.  396;  Sleight  t.  Kingston,  11  Hun, 
594;  Chapman  v.  Rochester,  110  N.  Y.  273, 
1  L.RJi.  296,  6  Am.  St.  Rep.  366,  18  N.  E. 
88;  Gale  v.  Syracuse,  35  Misc.  465,  71  N.  Y. 
Supp.  986;  Simmons  v.  Cloonan,  81  N.  Y. 
557 ;  Butler  v.  White  Plains,  69  App.  Div.  30, 
69  N.  Y.  Supp.  193;  Mansfield  v.  Hunt,  10 
Ohio  C.  D.  567,  19  Ohio  C.  C.  488;  Good  v. 
Altoona,  162  Pa.  493,  42  Am.  St.  Rep.  840, 
29  Atl.  741;  Qark  v.  Peckham,  9  R.  I.  455; 
State  V.  Concordia,  20  L.R.A.(N.S.)  1054, 
and  note,  78  Kan.  250,  96  Pac.  487;  George- 
town V.  Com.  61  L.R.A.  694,  and  note,  115 
Ky.  382,  73  S.  W.  1011,  1  Ann.  Cas.  961; 
Joyce,  Nuisances,  §  284,  pp.  372-374,  et  seq.; 
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New  York  C.  &  H.  R.  R.  Co.  r.  Rochester, 
127  N.  Y.  594,  28  N.  E.  416;  LefroU  ▼.  Mon- 
roe County,  162  N.  Y.  563,  50  L.RA.  206,  57 
N.  E.  185;  Chattanooga  v.  Dowling,  101 
Tenn.  345,  47  S.  W.  700;  Pierce  v.  Gibson 
County,  107  Tenn.  233,  55  L.R-A.  477,  89  Am. 
St.  Rep.  946,  64  S.  W.  33;  Birmingham  v. 
Land,  137  Ala.  545,  34  So.  613;  Dierks  ▼. 
Highway  Comrs.  142  HI.  197,  31  N.  E.  496; 
Gorham  y.  New  Haven,  79  Conn.  670,  66  Atl. 
505;  Kewanee  v.  Otley,  204  HI.  407,  68  N.  £. 
388;  Markwardt  v.  Guthrie,  18  Okla.  32,  9 
L.RA.(N.S.)  1150,  90  Pac.  26,  11  Ann.  Cas. 
681;  Bennett  ▼.  Marion,  119  Iowa,  475,  93 
N.  W.  558;  Vogt  v.  Grinnell,  133  Iowa,  364, 
110  N.  W.  603;  High,  Injunctions,  2d  ed.  § 
810;  Goidd,  Waters,  §§  545,  646;  Grey  ex  rel. 
Simmons  v.  Paterson,  58  N.  J.  Eq.  1,  42  Atl. 
749,  60  N.  J.  Eq.  385,  48  LJLA.  717,  83  Am. 
St.  Rep.  642,  45  Atl.  995. 

Messrs.  Taggart  A  Taggart,  with 
Messrs.  Moses  Taggart,  Raymond  M. 
Ferguson,  and  S.  Engene  Hull,  for  ap- 
pellees : 

Plaintiffs  are  not  entitled  to  an  injunction. 

Gould,  Waters,  §§  644,  660,  656,  811,  p. 
776;  Shepard  ▼.  People,  40  Mich.  487;  High, 
Inj.  §  811;  People  v.  Smith,  25  Mich.  497. 

To  support  a  Mil  for  a  nuisance  of  this 
character,  the  proof  must  be  clear  and  satis- 
factory. 

Robb  V.  LaGrange,  168  HL  21,  42  N.  E.  77; 
Nelson  v.  Milligan,  151  111.  466,  38  N.  E. 
239;  Grey  ex  rel.  Simmons  v.  Paterson.  60 
N.  J.  Eq.  385,  48  L.R.A.  717,  83  Am.  St.  Rep. 
642,  46  Atl.  995;  Beseman  v.  Pennsylvania 
R.  Co.  50  N.  J.  L.  235,  13  Atl.  164;  Merri- 
field  V.  Worcester,  110  Mass.  216,  14  Am. 
Rep.  692;  People  v.  Hulbert,  131  Mich.  156, 
64  LJLA.  265, 100  Am.  St.  Rep.  588,  91  N.  W. 

2n. 

Each  riparian  owner  has  the  right  to  make 
such  use  of  the  water  flowing  past  his  prop- 
erty as  he  can  without  materially  injuring 
the  rights  of  his  neighbor. 

People  V.  Hulbert,  131  Mich.  156,  64  LILA. 
266,  100  Am.  St.  Rep.  588,  91  N.  W.  211; 
Neely  y.  Detroit  Sugar  Co.  138  Mich.  484, 
101  N.  W.  664;  Wood,  Nuisances,  3d  ed. 
427;  Merrifield  y.  Worcester,  110  Mass.  219, 
14  Am.  Rep.  592;  Washb.  Easements,  379; 
Red  River  Roller  Mills  v.  Wright,  30  Minn. 
249,  44  Am.  Rep.  194,  16  N.  W.  167;  Cooley, 
Torts,  1st  ed.  684. 

Stone,  J^  delivered  the  opinion  of  tlie 

court: 

This  is  a  proceeding  by  information  in 
the  nature  of  a  bill  in  equity  filed  in  the 
name  of  the  attorney  general,  upon  the  re* 
la t ion  of  the  townsh^>  of  Wyoming,  through 
its  township  board,  its  board  of  health,  and 
its  supervisor,  and  upon  the  relation  of  the 
village  of  Grandville  in  said  township,  and 
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certain  riparian  owners  upon  Grand  river  in 
said  township,  against  the  city  of  Qrand 
Rapids,  its  common  council,  its  board  of  pub- 
lic works,  and  board  of  health,  to  declare 
and  to  abate  and  restrain  .the  continuance  of 
an  alleged  public  nuisance.  The  nuisance  is 
claimed  to  result  from  acts  of  the  city  of 
Grand  Rapids  in  conveying  through  arti- 
ficial means  its  sewage  into  the  Grand  river, 
which  flows  down  the  river  and  is  caat  upon 
the  lands  below  that  city,  and  particularly 
upon  those  lands  which  are  adjacent  to  and 
within  the  village  of  Grandville,  and  there 
to  create  a  public  nuisance.  It  is  also 
claimed  that  the  emptying  of  sewage  into 
the  river  so  pollutes  its  waters  as  to  con- 
stitute a  nuisance  in  the  waters  themselves 
by  reason  of  the  odors  therefrom  and  the 
contamination  therefrom. 

The  city  of  Grand  Rapids  is  located  upon 
both  sides  of  Grand  river;  its  population,  in 
April,  1909,  when  the  bill  was  filed,  was  up- 
wards of  110,000;  its  sewage  is  carried  into 
Grand  river  through  sewers  which  aggr^ate 
upwards  of  171  miles  in  length,  without  puri- 
fication of  any  character.  In  addition  to 
this,  the  night  soil  from  the  outlying  houses 
which  have  no  sewer  connection  is  collected 
in  barrels  and  dumped  into  the  Prescott 
street  sewer  and  flows  into  the  river.  The 
township  of  Wyoming  is  located  south  of  the 
city  of  Grand  Rapids;  the  river,  after  pass- 
ing through  the  city,  flows  southerly  and 
westerly  between  the  townships  of  Wyoming 
and  Walker.  On  the  south  bank  of  the  river, 
at  a  point  where  it  turns  abruptly  to  the 
west,  and  about  7  miles  below  the  city  of 
Grand  Rapids,  is  located  the  village  of 
Grandville,  with  about  750  inhabitants.  Con- 
siderable of  the  area  in  Grandville  is  low; 
there  is  a  ridge  of  high  ground  along  the 
river  bank,  which  is  5  or  6  feet  higher  than 
the  low  ground  behind  it. 

It  appears  that  the  river  overflows  its 
banks  once  or  twice  a  year;  at  these  times 
of  overflow  a  large  area  in  Grandville  is 
flooded,  and  the  river  becomes  very  much 
wider  than  it  is  ordinarily,  and  the  current 
increases  rapidly.  As  the  river  goes  down, 
and  after  the  water  ceases  to  flow  back  into 
the  river,  a  pond  of  about  20  acres  is  left  in 
the  edge  of  the  village;  the  escape  of  the 
water  back  into  the  river  by  flowage  being 
prevented  by  the  higher  ground  next  to  the 
river.  The  water  left  in  this  pond  is  from 
4  to  6  feet  deep,  and  gradually  disappears 
through  evaporation  and  seepage  into  the 
soil. 

It  is  the  claim  of  the  complainants  that 
the  emptying  of  the  large  amount  of  sewage 
produced  in  Grand  Rapids  into  the  river  con- 
taminates its  waters  and  fills  them  with  im- 
purities which  are  carried  down  the  stream 
as  it  flows  to  and  into  or  through  the  vil- 
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lage;  that,  as  the  water  goes  down,  the  sub- 
stances and  impurities  which  are  in  it,  due 
to  the  sewage,  whether  visible  or  invisible, 
are  left  upon  the  surface  of  the  ground,  and 
their  decomposition  creates  such  odors  as 
to  constitute  a  public  nuisance  in  the  vil- 
lage. The  most  of  the  houses  in  Grandville 
surround  the  flooded  area,  and  there  are 
four  houses  and  eight  privies  within  the 
area  covered  by  water  in  ordinary  flood. 
There  are  many  more  houses  and  privies  cov- 
ered by  the  highest  water  known  in  Grand- 
ville. 

The  bill  of  complaint,  among  other  things, 
states  that  the  system  of  sewers  in  the  city 
of  Grand  Rapids  does  not  cover  the  entire 
city,  there  being  about  one  quarter  of  the 
inhabitants  of  said  city  who  do  not  discharge 
their  refuse  of  the  character  ordinarily  dis- 
charged into  and  carried  away  by  sewers,  in- 
to the  sewers  of  the  city,  but  who  discharge 
and  deposit  their  filth  and  noxious  and  un- 
healthful  refuse  into  vaults  and  cesspools; 
that  in  the  past  such  refuse,  night  soil,  and 
unhealthy  substances  have  been,  and  were 
at  the  time  of  filing  the  bill,  collected  by 
scavengers  for  said  city  and  carried  into 
the  country  outside  of  said  city,  where  the 
same  were  buried  in  deep  pits,  without  cre- 
ating any  nuisance  and  without  injury  to 
the  health  of  the  surrounding  neighborhoods ; 
that  there  was,  at  the  time  of  filing  of  the 
bill,  under  contemplation  by  the  said  city  of 
Grand  Rapids,  and  its  said  authorities  had 
recommended,  and  intended,  and  threatened 
to  put  into  operation,  a  plan  whereby  the 
said  refuse  and  night  soil,  then  collected  by 
its  scavengers,  would  be  carried  to  and  emp- 
tied into  the  said  Prescott  street  sewer  in 
said  city ;  that  the  authorities  had  voted  and 
determined  to  so  dispose  of  this  refuse  and 
night  soil,  and  they  were  about  to  com- 
mence the  emptying  of  said  sewage  and 
night  soil  into  the  said  sewer,  and  were  at 
the  time  taking  steps,  or  about  to  take  steps, 
through  the  expenditure  of  public  money,  for 
the  emptying  of  said  refuse  and  night  soil 
into  the  said  sewer. 

The  bill, states  that  the  night  soil  so  col- 
lected amounted  at  that  time  to  from  150  to 
180  barrels  per  day,  and  if  emptied  into  said 
sewer  would  be  carried  into  Grand  river,  and 
would  greatly  add  to  the  pollution  and  con- 
tamination of  its  waters,  and  that  the  same 
would  create  a  new  public  nuisance  in  the 
rendering  of  the  waters  of  said  river  inju- 
rious to  users  thereof,  and  by  the  overflows 
of  said  river,  and  through  deposits  along  the 
banks  thereof,  of  deleterious,  unheal thful. 
and  noxious  substances,  and  through  the  cre- 
ation of  noisome  and  unhealthful  odors  aris- 
ing from  the  waters  of  said  river  when  so 
contaminated,  an  additional  public  nuisance 
*  would  be  created;  that  the  township  board 
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of  health  of  the  township  of  Wyoming  had 
taken  action  in  the  matter  in  accordance 
with  the  statute,  and  had  published  its  ac- 
tion, in  which  it  protested  against  the  empty- 
ing of  sewage  and  night  soil  into  said  sewer, 
as  contemplated  by  the  city,  and  had  de- 
clared the  same  to  be  a  nuisance  and  a 
source  of  filth  and  cause  of  sickness  in  said 
township,  and  injurious  to  the  health  of  the 
inhabitants  thereof.  The  bill  further  claims 
that  said  Prescott  street  sewer,  which  dis- 
charges into  the  said  river  in  the  southerly 
portion  of  the  city  of  Grand  Rapids,  does 
not  extend  into  the  center  of  said  river,  or 
into  the  current  thereof,  but  stops  near  the 
east  shore  thereof  and  at  a  point  where 
there  is  very  little  current  to  the  waters  of 
said  river;  and  that  the  effect  of  depositing 
such  sewage  at  such  point  ii^  said  river  will 
be  to  carry  it  only  to  the  slow-moving  and 
shallow  waters  of  said  river  along  the  east 
shore  thereof;  and  that  the  refuse  and  dele- 
terious substances  therein  will,  of  necessity, 
be  largely  deposited  along  the  banks  of  said 
river  below  the  point  where  said  sewage 
empties  thereinto,  and  within  the  limits  of 
said  township  of  Wyoming.  The  bill  further 
claims  that  the  use  of  the  waters  of  the  said 
Grand  river  by  the  said  city  in  the  manner 
which  was  then  contemplated  would  be  im- 
proper, unwarranted,  and  unlawful,  and 
would  constitute  a  daily  menace  to  the  lives, 
health,  and  comfort  of  the  persons  residing 
along  said  river  and  in  the  township  of 
Wyoming  and  in  the  village  of  Grand ville, 
and  would  fill  the  air  with  noisome  and 
noxious  odors,  and  pollute  the  air  in  the 
neighborhood  and  render  it  unfit  to  breathe; 
and  that  the  said  city  could  satisfactorily 
and  economically  dispose  of  its  refuse  mat- 
ter, night  soil,  and  sewage  in  other  manner 
or  through  different  methods  than  were  then 
contemplated,  without  injury  to  the  health 
or  lives  of  persons,  and  without  creating  a 
public  nuisance. 

The  bill  prays  that  a  permanent  injunction 
be  granted  against  the  city  of  Grand  Rapids 
and  its  said  boards,  officers,  and  agencies, 
restraining  and  preventing  it,  or  them,  from 
continuing  to  discharge  its  sewage,  which 
it  then  discharged  into  Grand  river,  and  re- 
quiring it  to  abate  the  nuisance  which  it 
then  maintained  in  the  pollution  of  the  wa- 
ters of  said  river.  It  also  prayed  that  an 
injunction  issue  restraining  said  city  and  its 
said  officers  and  agencies  from  carrying  into 
effect  their  threatened  and  contemplated 
plan  of  emptying  into  said  sewer  the  refuse 
matter  and  night  soil  then  being  collected 
by  the  scavengers  of  said  city,  for  the  pur- 
pose of  conveying  the  same  into  the  Grand 
river;  and  that  they  be  restrained  and  pro- 
hibited from  taking  any  action,  or  in  any 
manner  ordering  the  performance  of  any  act 
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on  the  part  of  any  of  its  officers  or  boards, 
having  the  tendency  to  carry  into  effect  the 
said  threatened  action,  which  would  result  in 
said  nuisance. 

By  their  answer  the  defendants,  among 
ether  things,  admitted  that  the  system  of 
sewers  in  the  city  of  Grand  Rapids  did  not 
cover  the  entire  city;  but  they  claim  that  the 
sewage  of  the  character  complained  of,  as 
contemplated  to  be  emptied  into  the  Prescott 
street  sewer,  did  not  amount  to  more  than  10 
or  16  per  cent  of  the  sewage  of  the  city; 
and  that  the  only  reason  why  such  night 
soil  was  not  carried  into  the  sewers  of  the 
city  was  because  the  buildings  from  which 
it  was  taken  were  not  within  a  practicable 
distance  of  the  sewers  of  the  city  that  had 
been  established;  and  that  it  was  the  policy 
of  the  city,  and  had  been  at  all  times,  to 
extend  its  sewers  as  fast  as  possible,  and  to 
make  connections  with  buildings  and  houses 
that  were  theretofore  unconnected  with  the 
city's  sewer  system.  They  admitted  that 
for  several  years  past  such  night  soil  had 
been  carried  into  the  country  outside  of  the 
city  and  buried  in  deep  pits,  but  stated  that 
the  townships  of  Wyoming  and  Walker  had 
strenuously  and  vigorously  objected  and  for- 
bidden the  city  officials  from  taking  such 
night  soil  into  their  townships  at  any  point 
that  it  was  practicable  to  take  the  same. 
The  answer  further  admits  that  the  city  and 
its  officers  had  not  only  in  contemplation, 
but  had  practically  completed  and  carried 
out,  at  considerable  expense,  the  construction 
of  the  Prescott  street  sewer,  and  had  planned 
and  prepared  a  large  manhole  within  35  or 
40  feet  of  the  banks  of  the  river  in  which 
to  cast  such  night  soil,  to  the  end  that,  when 
the  same  should  be  fully  disintegrated  into 
small  particles,  it  would  be  forced  through 
such  sewer  into  the  river;  that  the  stream 
of  water  that  would  be  used  for  such  purpose 
would  have  a  force  of  60  pounds  to  the 
square  inch  and  upwards,  so  as  to  complete- 
ly and  thoroughly  disintegrate  the  same  and 
carry  it  into  the  river  in  better  shape  and 
condition  than  that  from  the  other  sewers 
of  the  dty  that  had  been  in  use  for  thirty  or 
fifty  years;  that  90  per  cent  of  such 
sewage  was  liquid,  largely  water  used  in  the 
gathering  of  such  night  soil  from  various 
vaults  in  the  city  not  connected  with  the 
city  sewers;  that  the  reason  why  this  plan 
was  adopted  was  the  hostile  position  taken 
by  the  several  townships  and  township 
boards  around  the  city,  and  particularly  the 
township  of  Wyoming,  which  attempted  to 
f oroe  upon  the  city  the  removal  of  such  night 
soil  such  a  distance  therefrom  as  to  be  pro- 
hibitory. The  defendants  further  say  that 
before  the  adoption  of  this  plan,  having  in 
mind  the  objections  of  the  township  officers 
of  the  township  of  Wyoming,  tkey  consulted 
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with  the  executive  officer,  Dr.  Shumway,  of 
the  state  board  of  health,  and  with  the  mem- 
ber of  the  state  board  of  health  resident  in 
the  city  of  Grand  Rapids,  Dr.  M.  C.  Sinclair, 
and  with  the  members  of  the  medical  pro- 
fession, members  of  the  board  of  health  of 
the  city  of  Grand  Rapids,  and  this  plan  was 
approved  of  by  the  secretary  of  the  state 
board  of  health  and  other  officers  mentioned; 
that  it  was  only  expected  to  carry  this  plan 
out  until  the  various  residences  not  con- 
nected with  city  sewers  could  be  brought 
into  connection  therewith  and  the  sewage 
carried  away  in  the  ordinary  manner;  that 
the  secretary  of  the  state  board  of  health 
and  other  officers  named  all  agreed  that  the 
manner  in  which  the  night  soil  would  be  dis- 
posed of  under  this  plan  would  not  material- 
ly add  to  the  pollution  of  the  waters  of  said 
river,  and  could  not  be  carried  upon  the 
banks  of  said  river  in  the  vicinity  of  Grand- 
ville  in  solid  form  or  substance;  that  if 
any  of  it  drifted  upon  the  banks  of  the  river 
it  would  be  in  liquid  form,  or  in  such  small 
particles  aa  not  to  be  discernible  or  to  ma- 
terially affect  or  injure  the  soil  upon  which 
it  might  be  deposited;  that  by  the  rays  of 
the  sun  and  the  atmosphere  it  would  soon  be- 
come oxidized  so  as  to  be  absolutely  innox- 
ious and  inoffensive;  and  that  any  odors 
that  might  be  discovered  upon  the  banks 
of  the  river  after  the  abatement  of  its  floods 
would  be  caused  far  more  by  decaying-  vege- 
tation or  vegetable  matter  than  by  any  pos- 
sible particles  of  substance  of  sewage  from 
Grand  river. 

The  answer  denies  that  the  city  could  prac- 
tically disposed  of  such  night  soil  and  sewage 
in  any  other  manner  or  different  method 
than  that  which  had  been  followed  in  the 
main  for  the  last  five  years,  or  that  was  pro- 
posed for  the  disposition  of  the  night  soil 
where  residences  are  not  connected  with  the 
public  sewers  of  the  city,  and  denies  that 
whatever  the  city  has  done,  or  is  about  to  do, 
has  or  would  constitute  a  menace  to  the 
health  of  the  residents  of  the  township  of 
Wyoming  or  the  village  of  Grandville,  or 
would  create  a  public  nuisance;  it  denies 
that  carrying  out  the  plan  that  was  then 
proposed  would  be  any  nuisance  or  continu- 
ing nuisance  within  the  said  township  or  vil- 
lage. The  answer  further  states  that  if 
the  city  shall  be  enjoined  and  restrained 
from  the  removal  of  its  night  soil  in  the 
manner  which  has  been  so  planned  and  ap- 
proved by  its  city  boards  for  the  disposal  of 
sewage,  it  will  be  liable  to  lead  to  dangerous 
pestilence  and  disease  in  the  city  of  Grand 
Rapids,  and  endanger  the  health  of  its  more 
than  100,000  inhabitants. 

Upon  the  issue  formed  by  the  filing  of  the 
general  replication  by  complainants,  a  great 
volume  of  testimony  was  taken  before  a  spe- 
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cial  commissioner,  and  about  sixty  wit- 
nesses examined.  The  case  presents  largely 
a  question  of  fact,  and  it  may  be  said  that 
the  question  is  not  so  much  one  of  the  right 
of  the  city  to  create  a  public  nuisance 
through  emptying  its  sewers  into  a  public 
stream,  as  it  is  a  question  of  fact  whether 
the  proof  makes  out  such  a  nuisance.  We 
have  spent  much  time  in  the  study  of  this 
record  and  the  examination  of  the  testimony 
pro  and  con  upon  the  main  issue.  More  than 
twentv  witnesses,  most  of  them  residents  of 
the  village  of  Grand ville  and  vicinity,  gave 
affirmative  and  positive  testimony  tending 
to  support  the  allegations  of  complainants' 
bill. 

The  complainants'  case  is  predicated  upon 
the  claimed  creation  by  defendants  of  a  pub- 
lic nuisance  at  Grandville  and  along  the 
river  bank  in  Wyoming  township  through 
the  discharge  of  sewage  into  the  river.  The 
testimony  on  behalf  of  complainants  sup- 
ports the  claim  that  a  nuisance  has  been 
created  and  largely  augmented  of  late  years 
through  the  discharge  of  additional  sewage 
in  the  manner  described.  For  the  most  part 
the  testimony  relates  to  the  conditions  at 
Grandville,  which  is  located  upon  the  river 
bank.  The  conditions  at  Grandville,  owing 
to  the  peculiar  lay  of  the  ground  and  the 
fact  that  it  is  at  a  bend  in  the  river,  make 
it  the  point  where  the  effect  of  the  deposits 
of  sewage  in  the  river  is  most  readily  felt. 
The  testimony  of  the  secretary  of  the  Grand 
Rapids  board  of  health,  taken  from  the  public 
records,  shows  night  soil  collection  as  fol- 
lows: 


Vaults  Barrels 

Cleaned.  Handled. 

April  1,   1007,   to  April  1,  , 

1908    6,620  24,704 

April   1,   1908.   to  April   1, 

1909     6.211  21,474 


It  is  undisputed  that  this  night  soil  was 
collected  from  the  outlying  districts  where 
they  have  no  sewerage  connections ;  and  that 
from  September,  1909,  it  has  been  emptied 
into  the  Prescott  street  sewer,  pursuant  to 
the  action  of  the  board  of  public  works  and 
the  board  of  health  of  Grand  Rapids.  This 
witness  testified  that  they  began  emptying 
into  the  Prescott  street  sewer  the  fore  part 
of  September,  and  had  continued  it  down  to 
the  time  of  his  testifying.  It  further  appears 
undisputed  that,  in  the  fifteen  years  before 
the  bill  of  complaint  was  filed,  the  miles  of 
sewers  in  operation  in  Grand  Rapids  had  in- 
creased from  87  to  upwards  of  171,  an  in- 
crease of  nearly  100  per  cent. 

We  cannot  undertake  to  quote  at  length 
from  the  testimony  of  the  numerous  wit- 
nesses examined  in  the  case.  It  does  appear 
that  the  testimony  of  the  creation  and  exist- 
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ence  of  a  nuisanoe  at  Grandville  is  that  of 
well-known  citizena  (reBidents  of  the  terri- 
tory affected)  who  have  resided  there  for 
many  years,  and  who  claim  to  speak  from 
actual  knowledge  of  the  conditions  testified 
about.  The  testimony  of  these  witnesses  is 
uniform  and  to  the  effect  that  the  stench 
and  odors  at  Grandville  arising  from  the 
river,  and  especially  from  the  territory  over- 
flowed after  the  water  receded,  had  been  so 
nauseating  as  to  be  almost  intolerable.  Cel- 
lars were  filled  in  many  instances,  and  it  ap- 
peared that  after  the  water  receded  there 
was  a  sediment  over  not  only  the  ground,  but 
in  the  cellars,  of  a  sticky,  slimy  nature;  that 
there  had  been  general  complaint  of  this 
odor.  Numerous  witnesses,  including  a  num- 
ber of  physicians,  testified  that  this  odor 
wrs  that  of  sewage,  and  that  in  many  in- 
stances organic  substances  were  discovered 
at  and  near  the  village  of  Grandville.  Many 
witnesses  testified  that  this  was  not  an  odor 
of  decayed  vegetation,  but  decomposing  sew- 
age; that  cattle  refused  to  drink  the  water 
of  the  river;  the  ice  wad  unfit  for  use; 
and  that  the  fish  had  been  killed  or  driven 
away  in  the  last  five  years. 

Dr.  Henry  B.  Baker  testified  on  behalf  of 
complainants  that  from  1873  to  1905  he  was 
secretary  of  the  board  of  health  of  this 
state;  that  he  had  lately  been  at  Grandville 
and  examined  conditions  there,  and  how  the 
waters  overflowed  and  stood  stagnant.  He 
estimated  that  about  20  acres  would  be  cov- 
ered with  water  if  it  stopped  running  back 
over  the  banks;  that  the  flooding  of  the 
area  usually  flooded  at  Grandville  would  be 
apt  to  produce  a  smell  caused  by  the  decom- 
position of  sewage;  that  if  12,000,000  gal- 
lons, or  thereabouts,  go  into  the  river  daily, 
and  the  •water  containing  it  spreads  out  in 
Grandville,  in  his  judgment,  there  would  be 
enough  left  on  the  ground  to  produce  an 
odor.  He  also  testified  that  he  examined 
some  ten  privies  around  the  flooded  area. 
Iii  his  judgment  there  would  be  about  eight 
that  the  water  would  get  into;  that  there 
would  be  no  great  amount  of  odor  at  Grand- 
ville when  the  waters  receded  by  reason  of 
the  privies;  there  would  not  be  any  that 
would  spread  out  over  20  acres.  If  the 
privies  were  used  by  fifty  persons,  there  would 
be  five  and  one-half  times  as  much  excreta 
thrown  into  the  river  each  day  from  Grand 
Rapids  as  deposited  in.  the  privies  in  366 
days.  The  residences  surrounding  the  over- 
flowed area  get  their  water  supply  from  the 
wells.  The  sewage  of  the  city  coming  in 
there  year  after  year  would  eventually  con- 
taminate the  soil  to  a  considerable  extent, 
and  might  injure  the  water  supply;  the 
privies  themselves  would  do  so;  that  the 
privies  seemed  to  be  built  up  around,  so  that 
the  water  would  not  take  up  much  of  their 
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contents;  some  might  percolate,  but  would 
not  be  likely  to;  they  were  all  inclosed  so  far 
as  he  could  observe.  He  further  testified 
that  the  principal  water-borne  diseases  are 
diarrhea,  dysentery,  typhoid  fever,  and  chol- 
era; that,  while  it  is  possible  to  convey  by 
water  almost  any  communicable  disease,  it  is 
not  commonly  done;  that  epidemics  of  this 
typhoid  occur  without  any  previous  warn- 
ing, and  the  fact  that  there  had  been  no  epi- 
demic of  this  disease  in  Grandville  is  no 
guaranty  that  it  will  not  come;  that  it  is 
common  for  an  epidemic  of  disease  to  come 
without  explanation;  the  explanation  may 
be  found  later.  He  would  not  advise  the 
use  of  those  wells  at  Grandville;  that  he  left 
advice  with  the  village  authorities  that  no 
unprotected  privies  should  be  left  there;  that 
it  would  not  be  safe  to  use  the  wells  if  the 
privies  were  taken  care  of  and  the  sewage 
was  still  permitted  to  come  in ;  that  the  odor 
of  decomposing  sewage  has  peculiarities  by 
which  it  can  be  distinguished  from  decaying 
vegetation;  the  ordinary  observer  who  has 
smelled  both  can  distinguish;  any  person 
who  could  tell  the  difference  in  passing  a 
privy  or  a  horse  stable  would  be  competent 
to  tell  the  difference  between  decomposing 
sewage  and  vegetable  matter;  that  the  sew- 
age of  Grand  Rapids  emptied  into  the  river 
would  not  purify  itself  in  going  the  7  miles 
necessary  to  reach  Grandville;  it  would  be 
decomposed  very  little,  the  time  of  its  being 
in  the  river  would  not  be  very  long;  that 
dumping  into  the  river  daily  150  to  200  bar- 
rels of  night  soil  collected  from  outhouses 
would  tend  to  increase  the  odors;  in  his 
judgment  it  would  increase  them  over  the 
same  amount  of  sewage  going  in  in  the  ordi- 
nary way,  as  decomposition  has  advanced, 
and  the  odors  would  be  more  strongly  de- 
veloped in  the  stored  excreta  than  in  the 
fresh  sewage.  In  his  opinion  germs  would 
not  be  likely  to  cause  disease  unless  they 
percolated  into  the  water  supply.  As  secre- 
tary of  the  state  board  of  health  he  was 
called  upon  to  advise  the  cities  as  to  sewage 
disposal  plants;  that  he  advised  the  one 
installed  at  Jackson,  which  included  a  septic 
tank  and  purification  apparatus,  by  the  use 
of  which  appliances  a  large  portion  of  the 
contaminating  matter  is  removed  from  the 
sewage;  there  is  sedimentation  of  sewage 
in  a  slow-moving  stream;  that  the  matter 
which  settles  is  not  purified  by  settling  un- 
less sufficient  time  elapses  to  let  it  decom- 
pose; that  fish  do  not  thrive  in  sewage  con- 
tamisated  streams;  that  sewage  in  high 
water  would  be  more  diluted  than  when 
there  was  not  a  flood.  He  testifled  that  all 
streams  of  Michigan  are  more  or  less  pol- 
luted (Detroit  river  below  Detroit,  and 
Grand  river  below  Jackson,  Lansing,  Ionia, 
and  Portland) ;  that  ther^  would  Qot  be  very 
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much  odor  from  the  river  at  the  time  of  a 
freshet;  the  odor  would  come  later,  when 
the  atmosphere  was  warmer.  If  the  banks 
overflowed  in  March  he  thought  the  odor 
would  come  more  during  the  hottest  months ; 
that  the  sun  helps  to  decompose  the  material, 
which  might  last  through  July  and  August. 
This  witness  testified  with  reference  to  the 
odors  from  the  glue  factories  and  tanneries ; 
that  most  of  us  could  tell  the  odor  from  a 
glue  factory  or  tannery,  and  either  of  them 
from  sewage,  but  to  describe  the  difference 
would  be  difficult. 

The  witness  George  8.  Pierson,  called  by 
complainants,  testified  that  he  was  a  civil 
engineer  and  had  made  a  specialty  of  sani- 
tary engineering  for  twenty-five  or  thirty 
years;  that  his  work  in  a  large  measure  re- 
quired the  supervision  of  plants  for  water 
purification  and  installation  of  septic  tanks; 
that  he  had  supervised  sewage  purification 
plants  at  Hermosa,  California,  eI  Paso, 
Texas,  Marshalltown,  Iowa,  Fond  du  Lac, 
Wisconsin,  Jackson,  Durand,  Ithaca,  Bay 
View,  Charlevoix,  and  Lake  Cora,  Michigan, 
and  qui^  a  number  of  smaller  installations; 
that  he  had  visited  most  of  the  plants  in 
operation  in  Massachusetts,  including  those 
in  Worcester,  Amherst,  Andover,  Gardner, 
Framingham,  Natick,  Brockton,  Lawrence, 
and  others;  that  those  plants  were  in  suc- 
cessful operation  when  he  visited  them;  that 
he  had  experience  in  estimating  the  cost  of 
erection  and  maintenance  of  such  plants. 
The  witness  described  modem  methods  of 
sewage  disposal,  including  septic  tanks;  and 
that  the  septic  tank  is  almost  universally 
used  in  this  country  in  the  first,  and  even  in 
the  final,  stage  of  the  process;  that  this  ac- 
complishes sufficient  purification  of  sewage 
so  that  it  can  be  emptied  into  a  stream  with- 
out damage  or  creating  a  nuisance;  that  the 
septic  tank  process  is  in  successful  operation 
in  cities  the  size  of  Grand  Rapids;  that  the 
recent  tendency  had  been  to  relieve  streams 
from  pollution  by  purifying  the  sewage; 
that  a  sewage  purification  plant  for  a  city 
the  size  of  Grand  Rapids  is  feasible;  that 
the  cost  of  operation  of  a  septic  tank  is  nom- 
inal, only  an  occasional  cleaning,  at  periods 
varying  from  three  months  to  six  years; 
that  the  water  consumption  of  a  city  is  an 
indication  of  the  amount  of  its  sewage,  be- 
eause  practically  the  entire  water  consump- 
tion finds  its  way  into  the  sewers;  this  may 
be  increased  by  rains  carrying  with  them  the 
street  washings;  that,  in  providing  a  septic 
tank,  to  ascertain  its  size  we  ascertain  the 
daily  total  flow.  The  witness  further  testi- 
fied that  he  had  made  a  general  estimate 
which  would  be  sufficiently  large  to  cover 
the  cost  of  a  sewage  disposal  plant  for  Grand 
Rapids,  and  he  could  positively  say  the  cost 
would  not  exceed  his  estimate;  the  approxi- 
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mate  cost  would  be  $1  per  capita ;  for  a  city 
the  size  of  Grand  Rapids  it  would  be  about 
$100,000;  this  is  based  upon  separate  septic 
tanks,  without  he  cost  of  connecting  sew- 
ers; that  the  cost  would  not  vary  much 
whether  one  or  more  tanks  were  used;  that 
if  a  separate  tank  were  installed  at  each 
sewer  outlet,  the  cost  would  be  slightly 
more,  probably  not  more  than  25  or  50  per 
cent;  that  there  is  a  slight  odor  from  a  sep- 
tic tank  not  materially  different  from  the 
odor  of  any  sewer  discharge;  if  the  tank  diB- 
charges  below  the  water  level,  the  odor  is 
masked;  the  septic  tank  alone  reduces  the 
amount  of  organic  matter  in  the  sewage  and 
the  number  of  disease  germs,  and  brings  it 
into  such  condition  that  upon  discharge  it  is 
rapidly  purified;  that  the  odor  would  not 
last  long  after  the  discharge;  it  would  be 
very  much  minimized  from  the  sewage  being 
put  into  the  water,  and  the  duration  of  the 
odor  would  be  less,  and  it  would  disappear 
within  a  very  few  hours;  that  in  his  judg- 
ment the  sewage  of  Grand  Rapids  in  Grand 
river  would  not  purify  itself  before  it 
reached  Grand ville;  that  unless  the  stream 
has  a  very  rapid  flow  there  is  immediate 
sedimentation  when  sewage  is  discharged 
into  a  water  course;*  that  it  continues  until 
a  good  part  of  the  solids  are  lodged  on  the 
bottom  of  the  stream;  that  if  there  is  a  con- 
siderable sedimentation  between  Grand  Rap- 
ids and  Grandville,  the  effect  of  high  water 
would  be  to  dislodge  it  and  carry  it  on;  that 
the  pollution  of  the  stream  at  that  time 
would  be  much  increased  from  what  it  would 
be  if  the  current  did  not  take  up  this  dis- 
charge; that  the  increased  pollution  of  the 
water  caused  by  this  would  be  apt  to  leave 
deposits  at  Grandville  that  would  increase 
the  smells. 

On  cross-examination  the  witness  testified 
that  his  statement  as  regards  the  sediment 
on  the  bottom  of  the  river  was  not  based  on 
actual  tests  in  Grand  Rapids;  that  it  de- 
pended to  a  considerable  extent  on  the  ra- 
pidity of  the  flow;  that  material  settling  to 
the  bottom  of  the  stream  would  not  cease  to 
be  contaminating  for  quite  a  long  time,  and 
would  never  become  pure  with  additional 
material  from  day  to  day;  that  he  was 
not  familiar  with  the  river  between  Grand 
Rapids  and  Grandville;  that  sewage  odor 
from  a  stream  within  clearly-defined  banks 
would  not  be  particularly  noticeable  for  a 
great  distance;  it  might  for  5  miles,  but 
would  be  reduced ;  that  he  had  made  no  test 
between  Grand  Rapids  and  Grandville  to  see 
what  settles  to  the  bottom  of  the  river;  that 
his  statement  was  general  from  .  what  he 
supposed,  and  that  he  did  not  know  the 
velocity  of  the  stream  between  the  two 
points;  that  while  there  is  no  great  amount 
of  purification  in  a  sluggish  stream  in  a  dis- 
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tance  of  6  or  7  miles,  the  faster  a  stream 
flows,  the  further  the  impurities  are  carried 
in  a  given  time;  that  it  might  be  said  it  was 
the  general  rule  in  Michigan  for  cities  having 
sewer  systems  to  carry  the  sewage  into 
streams;  that  Grand  river  at  Jackson  is 
smaller  than  at  Grand  Rapids,  and  that  Jack- 
son has  the  largest  municipal  sewage  reduc- 
tion plant  that  he  knows  of  in  this  state; 
that  the  sewage  there  is  purified  by  filtra- 
tion; that  the  largest  plant  he  ever  estab- 
lished is  at  Auburn,  New  York,  (50,000  to 
75,000  inhabitants) ;  that  Worcester,  Massa- 
chusetts, with  a  population  of  125,000  to 
150,000,  has  such  a  tank;  that  the  contam- 
inating influences  of  the  sewage  of  a  city  the 
size  of  Grand  Rapids  would  not  be  as  great 
if  the  sewage  were  not  carried  into  the  river 
b^  artificial  means,  as  there  would  be  puri- 
fication of  the  organic  matter  by  the  soil; 
and  if  it  were  not  for  the  sewers,  there 
would  be  very  little  contaminating  influence 
upon  the  waters  of  the  river. 

Dr.  J.  D.  Brook,  a  witness  produced  by 
complainants,  testified  that  he  had  resided 
in  Grand ville  since  1892,  and  had  been 
health  officer  of  the  township  for  five  years, 
and  was  familiar  with  the  portion  overflowed 
in  high  water.  He  testified  that  at  times 
there  were  probably  100  acres  overflowed 
within  the  corporate  limits,  and  that  there 
are  dwellings  in  and  around  the  overflowed 
area;  that  when  the  water  recedes  a  pond  is 
left  in  the  village,  the  escape  of  the  water 
being  cut  off  by  the  river  bank;  that  this 
pond  is  20  to  25  acres  in  area;  that  it  takes 
a  couple  of  weeks  to  soak  away  when  the 
water  recedes ;  that  there  was  an  unpleasant 
odor  perceptible  in  different  parts  of  the  vil- 
lage; that  the  odor  after  the  June  flood,  1904 
and  1905,  was  the  worst;  that  he  had  no- 
ticed the  same  character  of  odor  after  each 
of  the  floods;  that  he  was  familiar  with  the 
odor  left  by  the  overflow  of  the  waters  of 
running  streaips,  and  that  the  smells  arising 
from  the  overflowed  bottoms  at  Grandviile 
are  not  of  that  character;  that  he  had  no- 
ticed odors  along  the  river  where  there  were 
no  wing  dams;  that  the  water  is  left  behind 
the  dams  in  stagnant  pools,  with  a  green 
scum  on  it,  and  the  odor  from  the  river  came 
from  the  water.  He  noticed  that  the  water 
contained  foreign  substances,  particles  very 
distinctly  seen  with  the  naked  eye  and  able 
to  be  measured,  if  caught;  that  he  had  no- 
ticed an  odor  to  the  river  as  far  down  as 
Grandviile;  that  ever  since  1904  there  had 
been  considerable  complaint  about  the  con- 
dition of  the  river  and  conditions  at  Grand- 
viile caused  by  it.  He  testified  as  to  the 
privies  in  Grandviile,  but  in  his  judgment 
the  privy  deposits  did  not  add  to  the  con- 
tamination of  the  water  on  the  surface. 
This  witness  testified  that  he  knew  sewage 
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I  causes  odors  in  the  river,  because  it  smells 
like  sewage;  that  he  could  tell  the  differ- 
ence between  the  odor  of  a  gas  plant  and 
sewage;  the  difference  is  hard  to  rlescribe, 
— one  is  decomposing  odbr,  and  the 
other  more  like  the  odor  of  gas.  The 
witness  testified  that  in  November,  1908, 
he  took  two  samples  of  water  from  Grand 
river  for  analysis,  one  at  North  Park  bridge, 
in  the  upper  part  of  the  city,  and  one  oppo- 
site Grandviile,  both  being  taken  from  the 
center  of  the  stream;  that  he  took  8  ounces 
at  each  point,  and  endeavored  to  get  a  fan- 
sample  of  the  water;  that  he  sealed,  marked, 
and  sent  these  samples  to  Dr.  Hay  ward,  of 
Detroit,  for  analysis;  that  the  analyses  re- 
ceived from  Dr.  Hayward  are  as  follows: 

Bacteriological   Water  Analysis. 
Sample — ^Up. 

Received  ll/29/0»,  from  Dr.  J.  D.  Brook, 
Grandviile,  Michigan. 

Condition  of  sample:     Sealed  and  iced. 

Number  of  bacteria  per  c.  e.  on  agar  at 
room  temp.:    10,500.  \ 

Number  of  bacteria  on  agar  at  37  c: 
1,100. 

Number  of  red  colonies  on  litmus  lactose 
agar,  per  c.  c:     None. 

Gas  production  in  2  per  cent  detrose  bouil- 
lon :    None. 

Approximate  composition  of  gas  formed. 

Indol  production:     None. 

Milk  coagulated:     None. 

Colon  identified:    None. 

Animal  inoculation:  Animal  recovered  in 
48  hours. 

E.  H.  Hayward,  M.  D.  F.  C.  S., 

Bacteriologist. 

Bacteriological  Water  Analysis. 

Sample — Down. 

Received  11/20/09,  from  Dr.  J.  D.  Brook, 
Grandviile,  Michigan. 

Condition  of  sample. 

Number  of  bacteria  per  e.  e.  on  agar  at 
room  temp.:     38,000. 

Number  of  bacteria  on  agar  at  37  c.: 
5,100. 

Number  of  red  colonies  on  litmus  lactose 
agar,  per  c.  c:  510. 

Gas  production  in  2  per  cent  detrose  bouil- 
lon:   30  per  cent. 

Approximate  composition  of  gas  formed: 
00 

Indol  production:     Tea. 
Milk  coagulated:    Yes. 
Colon  identified:     Yes. 
Animal  inoculation:     Death  in  24  hours. 
E.  H.  Hayward,  M.  D.  F.  C.  S., 

Bacteriologist, 
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To  meet  the  testimony  of  complainants, 
the  defendants  did  not  call  witnesses  who 
were  inhabitants  of  Grandville,  or  persons 
who  had  intimate  knowledge  of  the  condi- 
tions at  Grandville.  The  testimony  on  the 
part  of  defendants  may  be  said  to  be  that 
of  three  classes  of  persons:  (1)  Those  who 
reside  or  own  property  upon  or  near  the 
river  bank  outside  of  Grandville,  but  who 
have  visited  that  place  infrequently,  and  who 
do  not  testify  to  actual  conditions  at  Grand- 
ville at  the  times  with  reference  to  which 
the  specific  complaint  is  made.  (2)  The  tes- 
timony of  persons  who  formerly  resided  near 
the  river  and  upon  farms  which  were  over- 
flowed, but  who  removed  therefrom  several 
years  ago,  and  who,  within  the  past  eight  or 
ten  years,  have  been  upon  the  overflowed 
area  outside  of  Grandville  infrequently.  (3) 
The  testimony  of  physicians  mostly,  called 
as  experts,  who  made  two  or  more  trips  down 
the  river,  either  by  boat  or  along  the  bank, 
some  of  which  trips  were  made  as  late  in  the 
fall  as  the  month  of  November,  when  it  is 
urged  by  the  complainants  that  the  real  con- 
ditions giving  rise  to  this  suit  could  not  be 
discovered.  Most  of  this  class  of  witnesses 
testified  that  they  discovered  no  evidence  of 
nuisance  at  Grandville. 

This  testimony  is  largely  dependent  upon 
the  premise  that  no  material  particles  of 
sewage  reached  Grandville  or  points  beyond; 
but  we  shall  refer  to  this  testimony  and 
show  that  upon  cross-examination  many  of 
the  witnesses  testified  that  the  sewage  would 
not  have  disappeared  when  the  water  reached 
Grandville,  but  that  the  sewage  was  disinte- 
gra/ted.  It  may  be  said  that  it  is  the  claim 
of  these  witnesses  that  the  sewage  could  not 
create  a  nuisance  at  Grandville  because  it 
was  thoroughly  disintegrated.  There  is  much 
evidence  in  the  record  of  testimony  of  wit- 
nesses who  had  worked  upon  government 
dredges  upon  the  river,  that  much  floating 
substance  was  found  around  their  scows  at 
and  above  Grandville  while  putting  in  wing 
dams.  Most  of  this  testimony  related  to 
times  before  the  depositing  of  sewage  in  the 
Prescott  street  sewer.  That  all  of  the  sew- 
age which  reached  Grand  river  after  Septem- 
ber, 1909,  was  not  disintegrated,  is  made 
clear  by  this  record.  In  fact,  there  is  no 
claim  that  the  sewage  which  entered  the 
river  from  the  sewers  other  than  the  Pres- 
cott street  sewer  was  ever  disintegrated, 
which  may  account  for  the  presence  of  the 
substances  found  in  the  river  at  or  near 
Grandville. 

Dr.  M.  C.  Sinclair,  a  witness  for  defend- 
ants, testified  that  he  had  practised  medicine 
in  Grand  Rapids  for  thirty  years;  that  he 
had  been  a  member  of  the  state  board  of 
health  for  five  years,  and  a  member  of  the 
city  board  of  health  six  years;  that  Dr. 
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Shiunway,  secretary  of  the  state  board  of 
health,  and  the  witness,  were  consulted  about 
dumping  night  soil  into  the  Prescott  street 
sewer;  that  they  reached  the  conclusion  that 
such  discharge  of  night  soil  was  necessary; 
that  this  night  soil  was  discharged  into  the 
sewer  with  heavy  water  pressure — 60  pounds 
to  the  square  inch  at  the  Prescott  street 
sewer — so  as  to  be  thoroughly  disintegrated; 
that  it  would  not  be  any  more  objectionable 
than  sewage  going  into  the  river  in  the  ordi- 
nary way;  that  he  was  acquainted  with 
Grandville  and  the  country  between  there 
and  Grand  Rapids  along  Grand  river;  that 
outside  of  the  November,  1909,  trip,  he  dis- 
covered no  indication  of  sewage  between 
Grand  Rapids  and  Grandville,  nor  had  he  de- 
tected any  particular  odors;  that  some  years 
ago  he  used  to  drive  to  Jenison  (1  mile  below 
Grandville)  and  had  been  along ^  the  bank 
through  Grandville  two  or  three  times.  Of 
late  years  he  had  not  been  along  the  river. 
He  could  not  say  that  he  discovered  particu- 
lar odors  in  going  back  and  forth  along  the 
river;  that  he  went  down  on  the  river  sever- 
al years  ago;  that  Dr.  Shumway  approved 
the  proposition  of  dumping  night  soil  into 
the  Prescott  street  sewer  to  continue  tempo- 
rarily until  the  installation  of  a  septic  tank 
to  take  care  of  the  sewage;  that  there  is  no 
danger  from  the  water  unless  used  for  culi- 
nary purposes;  that  it  is  not  a  menace  to 
the  public  health,  nor  to  farmers  living  along 
the  river  who  do  not  drink  the  water;  that 
it  might  take  several  years  to  install  a  septic 
tank;  that  his  judgment  would  be,  from 
what  little  he  knew  about  matters  of  that 
kind,  it  would  probably  cost  $300,000  to 
$500,000,  more  or  less,  to  install  a  septic  tank 
system;  that  Grand  river  is  a  large  stream; 
that  the  city's  sewage  goes  into  it,  and  he 
knows  approximately  the  quantity  produced 
by  each  person;  that  there  would  be  no  dan- 
ger f^o^  the  sewage  4  to  7  miles  below  the 
city,  unless  used  for  drinking  and  culinary 
purposes,  and  no  nuisance  to  adjacent  prop- 
erty owners;  that  it  is  a  couple  of  miles 
from  the  outlet  of  Prescott  street  sewer 
along  the  river  to  the  city  limits;  that  if 
there  were  odors  the  people  in  the  city  would 
get  them  more  than  those  below,  and  he  had 
heard  no  complaint  from  them;  the  further 
from  the  city  the  less  the  odor;  that  he 
went  down  the  river  in  November,  1909,  with 
other  physicians;  was  requested  to  go  by  the 
city  board  of  health;  that  they  stopped 
along  the  banks  at  one  or  two  places  to  see 
what  they  could  find;  there  was  some  evi- 
dence of  fecal  matter  three  quarters  of  a 
mile  below  Prescott  street  sewer,  yet  he  did 
not  discover  any  with  ocular  examination; 
that  the  people  in  the  city  along  the  river 
got  more  odors  than  those  below;  they  made 
one  stop  below  the  last  point  mentioned,  be- 
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ing  1  mile,  or  three  quarters  of  a  mile,  below 
the  Prescott  street  sewer  above  mentioned, 
and  discovered  no  evidence  of  sewage  or  odor 
along  or  upon  the  bank  of  the  river,  or  in  the 
water;  they  did  not  stop  anywhere  else  until 
they  reached  Grandville;  they  went  down 
mostly  on  the  east  side  of  the  river;  that  he 
examined  ten  or  a  dozen  privies  in  Grandville 
in  an  unsanitary  condition,  some  practically 
full,  and  the  odors  strong  from  many  of 
them;  he  could  not  say  that  they  were  in 
the  overflowed  district;  there  would  be  more 
or  less  odor  from  them  in  the  village,  the 
distance  depending  upon  the  wind.  In  his 
opinion  the  condition  of  the  village  privies 
was  more  dangerous  than  that  of  the  river. 
Upon  cross-examination  this  witness  tes- 
tified that  Dr.  Shumway's  opinion  was  that 
the  Prescott  street  sewer  would  be  used  only 
as  a  temporary  expedient,  his  reason  being 
the  same  as  that  of  the  witness,  that  all 
sewage  should  be  purified  before  being  emp- 
tied into  rivers;  that  from  the  discharge  of 
sewage  into  rivers  there  is  some  danger  of 
contamination,  providing  they  use  the  water; 
the  danger  may  come  from  seepage  from  the 
river  into  wells;  it  would  be  worse  if  the 
water  overfiowed  into  where  the  wells  were ; 
the  typhoid  germ  is  most  feared,  but  other 
bacilli  are  carried  by  water,  not  necessarily 
harmful,  but  yet  they  might  produce  dysen- 
tery and  things  of  that  character;  that  the 
city  could  find  no  dumping  ground  for  its 
night  soil  without  going  5  or  6  miles  into 
the  country ;  that  they  chose  the  river  as  the 
lesser  of  the  two  evils;  that  the  ideal  plan 
of  caring  for  sewage  is  to  purify  it  in  septic 
tanks ;  that  takes  away  as  many  of  the  dan- 
gers as  possible  before  the  discharge;  that 
his  answer  as  to  the  cost  of  the  sewage  dis- 
posal plant  was  merely  an  off-hand  opinion; 
that  he  was  not  capable  of  passing  upon 
that;  that  Mr.  Pierson's  opinion  would  be 
better  than  his;  that  witness's  idea  of  a 
$300,000  to  $500,000  plant  was  one  that 
would  take  care  of  the  city  for  twenty  years 
to  come ;  that  there  would  be  no  difference  in 
the  contaminating  character  of  night  soil 
collected  from  outside  privies  and  ordinary 
sewage;  disintegration  aids  purification,  re- 
leasing the  gases  more  quickly;  that  they 
discovered  evidences  of  fecal  matter  a  mile 
down  the  river,  that  was  the  last  place  wlt- 
■ess  left  the  boat;  that  it  was  not  impossible 
for  sewage  to  collect  around  the  dredges 
outside  of  Grandville;  it  is  possible  for  it 
to  be  carried  that  far;  so  long  as  it  is  pres- 
ent in  visible  particles,  decomposition  is  not 
complete,  and  there  would  be  an  odor;  scien- 
tifically, the  process  of  decomposition  is  not 
complete  in  a  stream  for  a  distance  of  30 
or  40  miles,  depending  upon  the  local  con- 
ditions ;  it  always  depends  upon  the  propor- 
tion of  sewage  to  water;  it  would  be  inad- 
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visable  to  use  river  ice  opposite  Grandville; 
the  bacteria  in  the  ice  might  continue  alive 
for  months.  Witness's  judgment  is  that  the 
sewage  spread  out  at  Grandville  in  an  over- 
flow would  be  BO  attenuated  as  to  practically 
eliminate  the  odors;  as  the  water  seeps 
away,  foreign  substances  would  become  more 
concentrated.  He  would  not  say  that  if  a 
slime  were  left  upon  the  ground  part  of  it 
would  not  come  from  the  sewage;  he  would 
not  say  it  was  impossible  to  get  a  distinct 
odor  from  sewage  from  the  overflowed  area 
at  Grandville,  if  witnesses  testified  to  it; 
slime  may  be  produced  from  a  number  of 
things  aside  from  sewage;  the  presence  of 
sewage  odor  would  depend  upon  many  condi- 
tions; you  could  not  say  positively  whether 
it  would  produce  an  odor  until  you  exam- 
ined every  condition;  he  could  only  say  that 
it  might  be  possible,  but  not  probable;  he 
did  not  think  that  any  odor  there  might  be 
sufficient  to  produce  a  nuisance.  Some  odors 
from  decomposing  vegetation  are  very  dis- 
tinct; a  man  accustomed  to  it  would  be  apt 
to  recognize  a  pronounced  sewage  odor,  and 
would  not  confuse  it  with  vegetation;  if  one 
odor  dominated,  you  would  be  able  to  say 
what  it  was.  The  day  witness  went  down 
the  river  was  cool;  the  river  would  not  be  so 
apt  to  smell  on  a  cold  day.  Witness's  knowl- 
edge of  the  river  for  six  or  seven  years,  ex- 
cept his  trip  down,  has  been  meager;  his 
opinion  is  that  they  get  no  odors  from  the 
sewage  at  Grandville;  at  least  he  detected 
none  the  day  he  was  there;  that  he  was 
never  in  Grandville  at  or  immediately  after 
an  overfiow;  and  that  the  presence  or  ab- 
sence of  typhoid  fever  in  Grandville  does 
not  indicate  that  there  are  no  typhoid 
germs  in  the  refuse  matter,  or  that  there  is 
no  danger  from  it. 

Thomas  Ainge,  a  witness  for  defendant, 
testified  that  he  resided  in  Lansing,  and  had 
been  a  sanitary  engineer  upwards  of  twenty- 
five  years,  and  was  at  the  time  sanitary  en- 
gineer and  acting  state  medical  inspector  of 
the  state  board  of  health,  having  acted  in 
that  capacity  since  October,  1895;  that  he 
attended  to  the  sanitary  features  of  public 
buildings,  the  office  correspondence  about 
sanitary  engineering  work,  and  assisted  and 
gave  advice  to  local  boards  of  health,  and 
anyone  looking  for  advice  along  sanitary 
engineering  lines;  that  from  1884  to  1888 he 
was  engaged  in  public  sanitary  work  for 
London,  Bristol,  and  Liverpool,  England; 
that  from  the  latter  date  to  1895  he  was  do- 
ing private  work  on  recommendation  of  the 
secretary  of  the  Michigan  state  board  of 
health.  He  testified  that  he  was  familiar 
with  Grand  river;  that  Lansing,  with  a 
population  of  30,000,  turns  ita  sewage  into 
Grand  river,  which  is  much  less  in  volume 
than  at  Grand  Rapids,  thai  several  rivers 
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flow  into  Grand  river  before  it  reaches  Grand 
Rapids  (naming  them) ;  that  the  state  board 
of  health  was  consulted  with  regard  to  the 
disposal  of  night  soil  of  Grand  Rapids  at  the 
Prescott  street  sewer;  that  the  secretary  of 
the  board  approved  the  plan  conditionally! 
permitting  it  until  the  method  of  disposing 
of  sewage  could  be  changed;  under  the  cir- 
cumstances they  considered  it  a  proper 
method  of  disposing  of  the  night  soil;  that 
witness  came  to  Grand  Rapids  in  May,  1909, 
and  met  Dr.  De  Lano,  and  went  down  the 
east  side  of  the  river  to  Grandville  to  ob- 
serve the  river,  the  village,  and  the  lay  of 
the  country;  that  the  volume  of  water  and 
dilution  of  the  sewage  was  great  there,  and 
he  did  not  notice  anything  that  would  be 
considered  a  source  of  nuisance,  and  did  not 
see  that  it  would  be  produced  by  what  night 
soil  would  be  put  into  the  Prescott  street 
sewer;  the  plan  was  to  empty  night  soil  un- 
der a  powerful  stream  of  water  which  would 
pulverize  and  disintegrate  it;  that  he  had 
knowledge  of  the  effect  of  running  water 
upon  sewage,  and  would  not  expect  to  find 
anything  in  the  river  at  Grandville  of  a  solid 
nature  that  would  be  perceptible  as  excreta; 
it  would  be  liable  to  be  so  diluted  as  to  be 
invisible;  that  he  took  a  sample  of  water 
from  the  river,  which  was  submitted  with  a 
sample  taken  from  above  the  city,  to  the 
state  bacteriologist  for  analysis;  that  he  saw 
nothing  in  the  river  that  indicated  sewage 
substances;  he  would  not  expect  to  with 
such  a  volume  of  water  as  was  then  flowing 
in  the  river. 

On  cross-examination  the  witness  testified 
that  he  had  not  the  result  of  the  analysis 
of  those  samples;  that  they  were  sent  to 
Grand  Rapids  in  the  form  of  an  affidavit; 
that  the  present  tendency  is  to  purify 
streams  and  relieve  them  from  sewage  effects 
as  much  as  possible;  that  has  been  the  ob- 
ject of  all  state  boards  of  health  in  recent 
years,  and  was  the  purpose  of  the  commis- 
sion known  as  the  Lake  Mi<:higan  water 
commission;  that  the  tendency  of  purifica- 
tion and  relief  of  streams  grows  from  the 
noticeable  pollution  of  many  streams;  that 
they  would  not  recommend  the  use  of 
streams  for  sewage  discharge  where  odors 
were  created;  that  they  stated  that  this  plan 
might  be  used  by  Grand  Rapids  as  a  tempo- 
rary expedient;  the  indorsement  was  made 
conditionally;  that  the  proposition  was  pre- 
sented to  them  from  the  standpoint  of  the 
city  of  Grand  Rapids  as  a  necessity  to  the 
city;  the  night  soil  had  to  be  taken  care  of. 
The  reservation  was  made  that  the  city  of 
Grand  Rapids  might  extend  its  sewer  system 
into  other  localities;  that,  when  witness 
talked  with  Dr.  Shumway  about  the  expe- 
dient of  dumping  night  eoil  into  the  sewer, 
he  knew  nothing  of  the  conditions  lower 
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down,  nor  whether  the  volume  of  flow  of 
sewage  was  sufiicient  to  create  a  niiisance 
there  or  not;  that  upon  later  examination  he 
took  into  account  the  lower  water.  The 
witness  did  not  know  how  low  the  river  gets 
normally  at  Grand  Rapids  or  Grandville;  he 
imagined  you  could  walk  across  the  river  in 
some  places  in  Grand  Rapids  during  low 
water  without  much  more  than  getting  the 
shoe  tops  wet ;  he  could  not  say  as  to  Grand- 
ville; whether  it  was  1  foot  or  3  would  have 
considerable  bearing  on  whether  the  river 
could  carry  the  sewage  without  creating  a 
nuisance  there;  you  must  know  the  condition 
in  summer  to  be  able  to  state  positively 
whether  the  river  could  carry  the  sewage 
without  creating  a  nuisance;  it  is  generally 
understood  that  if  the  relation  is  ten  parts 
of  water  to  one  of  sewage  it  is  a  safe  mix- 
ture. Hazen  makes  that  statement.  They 
take  a  minimum  basis  of  one  to  ten  in  the 
carrying  capacity  of  rivers  in  their  depart- 
ment; that  they  would  not  anticipate  a  very 
considerable  nuisance  from  sewage  covered 
with  water;  that  if  left  on  the  bank  at 
Grandville  it  might  create  an  odor,  and 
probably  would;  that  disintegration  of  sew- 
age in  water  does  not  cause  it  to  disappear; 
it  is  still  there;  there  is  still  disintegrated 
sewage  in  the  water  at  Grandville;  the  pro- 
cess of  purification  would  be  about  begun; 
there  would  not  be  extensive  purification  at 
Grandville;  if  you  ran  the  water  through 
a  filter,  witness  would  not  expect  to  find 
anything  more  than  a  fine  deposit,  a  portion 
of  which  would  be  of  an  organic  character; 
and  if  it  were  allowed  to  remain  away  from 
water  for  any  length  of  time,  it  would  give 
off  an  odor.  Witness  further  testified  that 
he  did  not  apprehend  any  danger  from  the 
finely  divided  sewage  at  Grandville;  that 
his  conclusions  were  based  upon  the  assump- 
tion that  nothing  but  this  finely  divided 
sewage  would  go  as  far  as  Grandville;  that 
his  opinion  would  not  have  been  different  ii 
perceptible  solids  were  to  go  that  far.  He 
limited  his  answer  to  the  water  confined  in 
the  stream;  that  his  opinion  would  not  go 
to  the  effect  of  an  overflow  where  the  water 
was  permitted  to  seep  away;  that  is  a  dif- 
ferent proposition;  in  cases  of  that  kind  even 
finely  divided  sewage  might  leave  an  odor  if 
there  was  enough  of  it;  if  the  sewage  were 
dn  sufficient  quantities,  he  would  apprehend 
a  nuisance  from  it;  that  the  ratio  of  one  to 
ten  would  not  apply  there,  if  it  was  permit- 
ted to  seep  away  through  the  soil;  there 
would  be  nothing  to  prevent  it  from  becom- 
ing a  nuisance  if  left  high  and  dry  on  the 
ground.  Witness  would  not  want  to  say 
that  that  would  be  so  of  a  ratio  of  1  to  150, 
because  sewage  is  put  into  land  and  thus 
disposed  of,  with  no  nuisance  to  the  sur- 
rounding locality;  it  would  be  an  open  ques- 
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tion  whether  sewage  of  a  dilution  of  1  to  160, 
poured  upon  the  land  in  large  quantities, 
might  create  an  odor ;  that  no  one  could  say 
without  having  tried  it;  the  inference  is  that 
there  would  be  a  nuisance,  though  that 
would  depend  on  the  length  of  time  the 
water  stood  there  and  the  character  of  the 
soil;  it  would  be  impossible  with  that  dilu- 
tion and  proper  local  conditions  for  enough 
sewage  to  be  left  to  create  an  odor. 

There  was  also  evidence  offered  on  behalf 
of  complainants  that  by  the  construotion  of 
a  wall  at  Grandville,  at  an  expense  of  $30,- 
000  to  $50,000,  the  flooding  there  could  be 
prevented.  The  judge  of  the  superior  court 
dismissed  the  bill  upon  the  merits. 

The  complainants  have  appealed,  and  the 
case  was  argued  by  counsel  for  the  respective 
parties.  Many  authorities  are  cited  in  the 
briefs  of  counsel. 

It  i^  the  claim  of  complainants'  counsel 
that  from  the  cases  cited  by  him  the  follow- 
ing rules  may  be  stated: 

(1)  A  municipal  corporation  has  no  great- 
er right  to  pollute  the  waters  of  a  river  or 
water  course,  or  to  create  a  nuisance  there- 
in, than  has  any  individual. 

(2)  And  if  such  a  municipal  corporation 
creates  a  nuisance  through  the  discharge  of 
its  sewage  into  a  water  course,  it  may  be 
restrained  therefrom. 

(3)  There  can  be  no  prescriptive  right  to 
create  a  public  nuisance. 

(4)  The  discharge  of  sewage  for  a  consid- 
erable period  in  a  particular  manner  may 
possibly  create  prescriptive  right  to  continue 
to  discharge  it  in  the  same  manner  as 
against  an  individual,  but  not  as  against  the 
public,  and  there  is  no  prescriptive  right  to 
increase  the  discharge,  or  to  increase  the 
nuisance  resulting  therefrom. 

(5)  The  rights  of  the  riparian  owners  on 
a  stream  to  the  use  of  the  water  are  prop- 
erty rights,  and  those  rights  cannot  be  re- 
stricted, limited,  or  destroyed  by  permitting, 
through  statutory  enactment  or  othervnse, 
a  municipal  corporation  discharging  its  sew- 
age into  the  river  above  them.  Such  rights 
can  only  be  affected  through  the  exercise  of 
the  right  of  eminent  domain  and  making 
full  compensation  to  the  owner. 

(6)  It  is  not  even  essential  that  the  pres- 
ent nuisance  be  such  as  to  create  a  condition 
which  is  intolerable  to  the  persons  affected 
by  it.  li  there  is  a  degree  of  annoyance  to 
them,  and  the  water  is  polluted,  and  its 
value  slightly  impaired,  or  the  health  con- 
ditions slightly  affected,  and  it  can  be  seen 
that  the  effect  of  continuing  to  discharge 
the  sewage  will  increase  the  nuisance,  an 
injunction  will  issue. 

(7)  The  fact  that  the  health  and  conven- 
ience of  one  part  of  the  public,  or  of  a  partic- 
ular municipality,  will  be  best  subserved  by 
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discharging  sewage  into  the  stream,  makes 
no  difference. 

It  is  the  claim  of  defendants  that  under 
the  evidence  in  the  case  the  complainants 
have  failed  to  show  that  a  public  nuisance 
has  been  created,  or  exists,  for  which  de- 
fendants are  responsible.  It  is  their  claim: 
(a)  That  the  sewage  is  thoroughly  disinte- 
grated and  has  disappeared  by  the  time  it 
reaches  Grandville;  (b)  that  the  nuisance,  if 
any  exists,  results  from  the  decaying  vegeta- 
tion upon  the  ground  caused  by  the  area 
being  submerged;  (c)  that  the  conditions 
complained  of  result  from  certain  privies  lo- 
cated in  the  overflowed  area  in  Grandville; 
(d)  that  this  condition  is  increased  by  the 
refuse  from  the  gas  factory,  the  glue  factory, 
and  refuse  from  certain  tanneries  located  on 
the  river  bank,  which  go  into  the  river;  (e) 
that  the  condition  results  in  part  from  the 
discharge  of  sewage  into  the  river  by  munici- 
palities above  the  city  of  Grand  Rapids;  (f) 
that  the  refuse  of  manufacturing  establish- 
ments located  upon  the  river,  including  can- 
ning factories,  and  dead  animals  in  the 
stream,  affect  the  conditions.  We  have  ex- 
amined the  testimony  very  thoroughly  relat- 
ing to  each  of  these  claims.  We  cannot,  in 
the  nature  of  things,  repeat  that  testimony. 

In  our  opinion  the  equities  of  the  case  are 
with  the  complainants,  and  the  testimony 
makes  out  a  case  of  public  nuisance.  It 
clearly  appears  by  a  preponderance  of  the 
evidence  that  the  disintegrated  sewage  con- 
tinues in  the  river  until  it  passes  Grand- 
ville, and  that  decomposition  of  the  sewage 
is  not  complete  by  the  time  it  reaches  Grand- 
ville; that  so  long  as  decomposition  con- 
tinues, and  until  its  process  is  completed, 
the  sewage  gives  off  gases ;  and  that,  so  long 
as  the  sewage  continues  to  give  off  gases, 
there  are  odors. 

The  complainants'  witnesses  testified  to 
odors  and  conditions  at  Grandville  sufficient 
to  create  a  nuisance.  Their  testimony  is  of 
an  affirmative  character,  and  is  based  upon 
actual  knowledge  of  conditions.  It  is  tme 
that  many  of  defendants'  witnesses  testified 
to  the  absence  of  odors.  That  testimony 
either  does  not  relate  to  conditions  at  Grand- 
ville, or  does  not  relate  to  conditions  at  the 
time  when  complainants'  witnesses  testified 
to  conditions  amounting  to  a  nuisance,  or  it 
is  based  upon  general  conclusions,  supposedly 
scientific,  that  sufficient  sewage  could  not  go 
as  far  as  Grandville  to  cause  the  nuisance 
complained  of.  The  evidence  on  behalf  of 
defendants  relating  to  the  facts  is  largely  of 
a  negative  character,  and  when  closely 
scanned  is  not  inconsistent  with  the  claim 
of  complainants. 

An  extended  discussion  of  the  authorities 
cited  by  counsel  would  render  this  opinion 
of  an  unwftrraoted  length.   We  shall  content 
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ourselves  with  citing  authorities  with  some 
few  extracts  therefrom. 

If  the  city  of  Grand  Rapids  in  emptying 
its  sewage  into  Grand  river,  as  shown  by 
the  evidence,  creates  a  nuisance  to  the  public 
or  riparian  proprietors  below  the  city,  the 
continuance  or  creation  of  that  nuisance  may 
properly  be  restrained  by  injunction,  and 
the  attorney  general  is  a  proper  complainant. 

In  Missouri  v.  Illinois,  180  U.  S.  208,  45 
L.  ed.  497,  21  Sup.  Ct.  Rep.  331,  a  bill  to  re- 
strain the  polldtion  of  the  waters  of  the 
Mississippi  river  by  emptying  into  it  the 
sewage  of  Chicago,  through  the  drainage 
canal,  was  demurred  to;  two  of  the  grounds 
being  that  it  was  not  a  proper  subject  for  an 
injunction,  and  that,  as  the  state  was  not  in- 
terested, it  was  not  properly  instituted  by 
the  attorney  general  on  its  behalf.  The 
United  States  Supreme  Court  overruled  the 
demurrer  and  held  that  the  proceeding  did 
affect  the  public  at  large,  presented  a  case 
for  equitable  inquiry,  and  stated,  among 
other  things:  "The  health  and  comfort  of 
the  large  communities  inhabiting  those  parts 
of  the  state  situated  on  the  Mississippi  river 
are  not  alone  concerned,  but  contagious 
and  typhoidal  diseases  introduced  in  the 
river  communities  may  spread  themselves 
throughout  the  territory  of  the  state.  More- 
over, substantial  impairment  of  the  health 
and  prosperity  of  the  towns  and  cities  of  the 
state  situated  on  the  Mississippi  river,  in- 
cluding its  commercial  metropolis,  would  in- 
juriously affect  the  entire  state."  The  court 
further  said,  quoting  from  Atty.  Gen.  v. 
Jamaica  Pond  Aqueduct  Corp.  133  Mass.  361 : 
"  'The  cases  are  numerous  in  which  it  has 
been  held  that  the  attorney  general  may 
maintain  an  information  in  equity  to  re- 
strain a  corporation  exercising  the  right  of 
eminent  domain  under  a  power  delegated  to 
it  by  the  legislature,  from  any  abuse  or  per- 
version of  the  powers,  which  may  create  a 
public  nuisance,  or  injuriously  affect  or  en- 
danger the  public  interests,'" — citing  many 
eases. 

Can  it  be  said  that  the  city  of  Grand 
Rapids,  by  reason  of  its  being  a  city  of  con- 
Bidcrable  size  on  the  banks  of  this  river, 
which  must  in  some  way  dispose  of  its  sew- 
age, has  any  right  superior  to  the  ordinary 
riparian  owner,  which  will  permit  it  to  cast 
its  refuse  matter  into  the  river  to  be  thereby 
carried  away  to  the  injury  of  the  riparian 
owners,  and  to  thereby  not  only  limit  the 
usefulness  of  the  water,  but  also  to  create 
in  it  a  continuing  nuisance? 

Undoubtedly  the  city  has  the  right  to 
make  a  reasonable  use  of  the  waters  of  the 
river  as  a  riparian  owner.  Our  attention  haa 
not  been  called  to  any  statute  giving  the 
city  the  right  to  use  Grand  river  below  its 
limits  as  a  sewer  for  the  purpose  of  carrying 
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away  its  waste  and  refuse  in  an  unreason- 
able manner;  and  if  it  were  attempted  by 
statute  to  give  such  a  right,  the  statute 
would  be  unconstitutional,  unless  it  first 
provided  that  the  owners  of  property  along 
the  river  should  be  compensate  for  dam- 
ages, to  be  first  determined  by  constitutional 
methods  for  destruction  of  such  property 
rights.  The  city  may  be  treated  as  a  ripa- 
rian proprietor,  and  aa  such  riparian  proprie- 
tor it  has  no  right  to  destroy  the  use  of  the 
water  to  other  riparian  proprietors,  and  it 
may  not  unreasonably  increase  the  burden 
to  lower  riparian  proprietors  by  carrying 
from  a  distance,  by  artificial  means,  refuse 
substances  which  would  not  be  naturally  de- 
posited therein,  thereby  causing  the  pollu- 
tion which  would  destroy  the  uae  of  the 
water  to  the  lower  riparian  owner.  If  the 
city  creates,  or  threatens'  to  create,  a  public 
nuisance,  particularly  outside  of  its  corpo- 
rate limits,  it  is  subject  to  the  same  rules  as 
would  be  a  private  individual,  particularly 
when,  in  the  creating  of  such  nuisance,  it 
acts  not  in  a  governmental,  but  in  a  private, 
capacity.  In  principle,  we  think  the  ques- 
tions involved  in  this  case  have  been  covered 
by  our  own  decisions.  Pennoyer  v.  Saginaw, 
8  Mich.  534;  Ashley  v.  Port  Huron,  35  Mich. 
296,  24  Am.  Rep.  552;  Seaman  v.  Marshall, 
116  Mich.  327,  74  N.  W.  484;  Merritt  Twp.  v. 
Harp,  131  Mich.  174, 177,  91  N.  W.  166;  Onen 
V.  Herkimer,  172  Mich.  593,  138  N.  W.  198. 

In  this  case  the  city  is  maintaining  and 
threatening  to  increase,  and  in  fact  under 
the  testimony  has  largely  increased,  what 
must  be  denominated  a  public  nuisance.  It 
is  interfering  not  only  with  the  property  and 
personal  rights  of  the  persons  affected,  but 
in  a  large  degree  with  the  rights  of  a  large 
community  of  people,  by  inflicting  irrepara- 
able  injury,  which  it  is  the  peculiar  office  of 
a  court  of  equity  to  prevent.  There  are 
numerous  cases  in  other  states  of  the  Union 
and  in  England  in  which  municipal  corpora- 
tions have  been  prevented  and  restrained 
from  creating  and  maintaining  nuisances 
through  the  discharge  of  sewage  into  water 
courses  and  rivers,  and  the  rule  seems  to  be 
well  stated  that,  where  an  unreasonable  pol- 
lution of  the  water,  amounting  to  a  nuisance, 
or  impairing  the  rights  of  the  lower  riparian 
proprietor,  is  created  or  maintained,  an  in- 
junction will  issue  to  restrain  its  continu- 
ance. More  than  fifty  cases  are  cited  in 
complainants'  brief  in  support  of  this  posi- 
tion. 

In  BKgh  on  Injunctions,  4th  ed.  §  810,  the 
rule  with  regard  to  injunctions  against 
municipalities  to  restrain  them  in  the  crea- 
tion of  nuisances  through  the  discharge  of 
their  sewage  is  well  stated.  Gould,  Waters, 
§§  545,  546;  Joyce,  Nuisances,  §§  284,  285; 
Grey  ex  rel.  Simmons  v.  Paterson,  58  N.  J. 
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Eq.  1,  42  Atl.  749;  Id.,  60  N.  J.  Eq.  386,  48 
L.RA.  717,  83  Am.  St.  Rep.  642,  45  Atl.  995, 
and  cases  there  cited. 

In  Butler  v.  White  Plains,  59  App.  Div.  30, 
69  N.  Y.  Supp.  193,  the  village  operated  a 
sewage  disposal  plant,  the  affluent  from 
which  was  deposited  in  a  riyer  on  which 
the  plaintiff  was  a  lower  riparian  owner. 
The  discharge  at  times  produced  a  foul  and 
offensive  odor  over  plaintiff's  lands,  and  pol- 
luted the  water  of  the  stream.  It  was  held 
that,  as  the  plaintiff  had  a  right  to  a  reason- 
able use  of  the  river  in  its  natural  flow  and 
purity,  it  was  a  nuisance,  and  equity  would 
restrain  the  same. 

In  Morgan  v.  Danbury,  67  Conn.  484,  35 
AtL  499,  the  city  of  Danbury  discharged  its 
sewage  into  the  Still  river,  which,  during 
the  warm  season,  had  scarcely  any  flow. 
The  water  became  polluted,  and  ita  uae  to 
the  riparian  owner  was  impaired,  the  cattle 
refused  to  drink  it,  and,  at  the  suit  of  the 
lower  riparian  owners,  the  city  was  re- 
strained from  continuing  the  nuisance. 

In  Chapman  ▼.  Rochester,  110  N.  Y.  273, 
1  L.R.A.  296,  6  Am.  St.  Rep.  366,  18  N.  £. 
88,  an  injunction  was  likewise  issued  to 
restrain  the  pollution  of  the  stream  by  a 
municipal  corporation. 

In  Peterson  v.  Santa  Rosa,  119  Cal.  387, 
61  Pac.  657,  perpetual  injunction  was  issued 
in  an  action  by  a  riparian  owner  to  restrain 
defendant,  a  municipal  corporation,  from 
polluting  the  waters  of  Santa  Rosa  creek 
by  discharging  into  it  above  plaintiff's 
lands  sewage  from  the  city. 

The  doctrine  of  prescriptive  right  does 
not  apply  here  for  two  reasons:  First, 
there  can  be  no  prescriptive  right  to  create 
a  public  nuisance;  and,  second,  there  has 
been  a  great  increase  of  the  discharge  of 
sewage  into  the  river  within  the  fifteen 
years  before  the  bill  was  filed.  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  383. 

In  Goldsmid  v.  Tunbridge  Wells  Improy. 
Co.  L.  R.  1  Ch.  349,  35  L.  J.  Ch.  N.  S.  382, 
12  Jur.  N.  S.  208,  14  L.  T.  N.  S.  154,  14 
Week.  Rep.  512,  16  Eng.  Rul.  Gas.  686, 
the  pollution  of  a  stream  by  the  discharge 
of  sewage  from  a  town  therein,  which  was 
complained  of,  had  been  going  on  for  over 
twenty  years,  and  was  continuous,  and 
was  sought  to  be  maintained  on  the  ground 
of  prescriptive  right.  It  was  held,  how- 
ever, that  such  prescriptive  right  had  not 
been  acquired,  because,  during  the  early 
period,  the  discharge  of  the  sewage  did  not 
prejudicially  affect  the  lower  riparian 
owners  on  account  of  the  small  amount  dis- 
charged, and  became  prejudicial  only  when, 
from  the  increase  in  the  size  of  the  town, 
a  greater  amount  was  discharged. 

The  prescriptive  right  to  pollute  the  wa- 
iter is  limited  to  the  use  which  has  been 
60  L.RJl.(N.8.) 


made  of  it,  and,  in  case  new  use  is  at- 
tempted which  renders  the  stream  much 
more  foul,  the  lower  proprietor  may  recover 
for  the  injury  done  him.  Moore  v.  Webb, 
1  C.  B.  N.  S.  673. 

There  can  be  no  prescriptive  right  to 
pollute  a  stream  by  the  discharge  of  sew- 
age in  such  a  manner  and  to  such  an  extent 
as  to  be  injurious  to  public  health.  Even 
assuming  that  a  prescriptive  right  to  foul 
a  stream  with  sewage  can  be.  acquired,  such 
must  be  restricted  to  the  litfiits  of  it  when 
the  period  of  prescription  commenced;  and 
if  the  pollution  be  substantially  increased, 
whether  gradually  or  suddenly,  the  court 
will  interfere  by  injunction  to  prevent  the 
wrongful  excess;  and  if  it  be  impossible 
to  separate  the  illegal  excess  from  the  legal 
user,  the  wrongdoer  must  bear  the  conse- 
quences of  any  restrictions  necessary  to 
prevent  the  excess,  even  if  it  unavoidably 
extends  to  the  total  prohibition  of  the  user. 
Blackburne  v.  Somers,  Ir.  L.  R.  5  Eq.  1. 

If  a  prescriptive  right  has  been  acquired 
to  pollute  the  water  to  some  extent,  the  one 
having  the  right  will  not  be  permitted  to 
increase  the  pollution  without  being  liable 
to  an  action.  Mclntyre  Bros.  v.  McGavin 
[1893]  A.  C.  268,  1  Reports,  246,  67  J.  P. 
548. 

No  person  is  entitled  on  the  ground  of 
ancient  custom  to  the  privilege  to  collect 
a  mass  of  sewage  matter  and  pour  it  at 
one  point  into  a  stream  in  such  a  quantity 
that  the  river  cannot  dilute  it  on  its  pas- 
sage down  to  the  lower  riparian  proprietors, 
as  the  effect  of  such  an  cu^t  is  to  create 
an  evil  which  must  be  illegal,  being  such 
as  no  custom  can  authorize.  Atty.  Gen.  v. 
Richmond,  L.  R.  2  Eq.  306,  35  L.  J.  Ch. 
N.  S.  597,  12  Jur.  N.  S.  644,  14  L.  T.  N.  S. 
398,  14  Week.  Rep.  686. 

In  Atty.  Gen.  v.  Halifax,  39  L.  J.  Ch. 
N.  S.  129,  21  L.  T.  N.  S.  62,  17  Week.  Rep. 
1088,  the  court  granted  an  immediate  in- 
junction restraining  a  city  from  increas- 
ing the  discharge  of  sewage  Into  a  brook, 
and  an  injunction  to  take  effect  after  the 
expiration  of  the  year  restraining  the  exist- 
ing discharge  unless  the  sewage  should  be 
purified  and  deodorized;  it  appearing  that 
the  nuisance  from  the  discharge  was  grad- 
ually increasing. 

In  Morse  v.  Worcester,  139  Mass.  389,  2 
N.  E.  694,  the  court,  in  discussing  the  lia- 
bility of  the  city  for  creating  a  nuisance 
by  throwing  its  sewage  into  the  stream, 
states  that  it  cannot  be  supposed  the  legis- 
lature in  giving  the  right  to  use  the  stream 
intended  to  authorize  the  commission  of 
the  nuisance  unless  it  was  absolutely  neces- 
sary, and  that  it  would  be  liable  if  it  was 
negligent  in  the  manner  of  constructing  the 
works,  or  in  failing  to  purify  the  sewage 
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before  it  entered  the  stream.  And  the 
same  general  principle  is  found  in  Merri- 
fteld  V.  Worcester,  110  Mass.  216,  14  Am. 
Rep.  592,  and  in  Washburn  &  M.  Mfg.  Co. 
▼.  Worcester,  116  Mass.  458. 

The  general  rule  is  that  sewage  cannot 
be  cast  into  the  stream  to  such  an  extent 
as  to  pollute  it.  Sewage  cannot  be  thrown 
into  the  stream  in  such  a  way  as  to  render 
the  water  foul  and  unfit  for  use.  Goldsmid 
V.  Tunbridge  Wells  Improv.  Co.  supra;  Bid- 
der ▼.  Croydon  Local  Bd.  of  Health,  6  L. 
T.  N.  S.  778;  Peterson  v.  Santa  Rosa, 
supra. 

A  city  cannot,  without  direct  legislative 
authority,  pollute  a  stream  with  its  sewage 
to  the  injury  of  lower  proprietors.  And 
it  cannot  be  done  by  legislative  authority 
without  making  compensation  to  the  in- 
jured riparian  owners.  Nolan  v.  New  Brit- 
ain, 69  Conn.  668,  38  Atl.  703. 

A  municipal  corporation  cannot  cast  its 
sewage  into  a  stream  in  such  a  manner  as 
to  pollute  the  pond  of  a  lower  riparian 
proprietor,  which  he  uses  for  domestic  pur- 
poses, the  propagation  of  fish,  and  the  sup- 
ply of  ice.    Chapman  v.  Rochester,  supra. 

The  city  will  be  liable  for  polluting  a 
stream  with  sewage  in  such  a  way  as  to 
spoil  the  water  supply  of  a  proprietor 
lower  down.  Good  v.  Altoona,  162  Pa. 
493,  42  Am.  St.  Rep.  840,  29  Atl.  741. 

A  city  may  be  enjoined  from  emptying 
sewage  into  a  stream.  Dwight  v.  Hayes, 
150  111.  273,  41  Am.  St.  Rep.  367,  37  N. 
K  218,  affirming  Hayes  v.  Dwight,  49  111. 
App.  530;  Robb  y.  La  Grange,  168  111.  21, 
42  N.  E.  77. 

In  Spokes  ▼.  Banbury  Bd.  of  Health,  L. 
R.  1  Eq.  42,  the  court,  in  speaking  of  the 
discharge  of  sewage  into  a  river,  asked: 
"What  difference  can  it  possibly  make  as 
to  the  commission  of  an  illegal  act,  whether 
a  man  aets  on  behalf  of  thousands  or  on 
behalf  of  himself  alone?" 

It  is  urged  Tery  earnestly  that  defend- 
ants' right  to  use  the  river  in  the  manner 
it  is  used  in  disposing  of  sewage  is  supe- 
rior to  the  rights  of  complainants,  because 
of  the  magnitude  of  their  right  and  the 
necessity  to  dispose  of  the  sewage  of  the 
city. 

It  is  a  sufficient  reply  to  this  argument 
to  say  that  it  long  has  been  the  fundamen- 
tal law  of  the  land  that  ao  man  is  to  be 
deprived  of  his  property  without  due  pro- 
cess of  law  and  without  compensation. 
Stock  v.  Jefferson  T%vp.  114  Mich.  357-361, 
38  L.R.A.  355,  72  N.  W.  132;  Beach  v. 
Sterling  Iron  &  Zinc  Co.  54  N.  J.  Eq.  65, 
33  Atl.  286;  Shelby  v.  Cleveland  Mill  A, 
Power  Co.  155  N.  C.  196,  35  L.R.A.(N.S.) 
488,  71  S.  E.  218,  Ann.  Cas.  1912C,  179, 
and  note;  Thompson  y.  Winona,  96  Miss. 
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591,  51  So.  129,  Ann.  Cas.  1912B,  449,  and 
note;  Markwardt  v.  Guthrie,  18  Okla.  32, 
9  L.R.A.(N.S.)  1150,  90  Pac.  26,  11  Ann. 
Cas.  581,  and  note.  See  note  to  O'Donnell 
V.  Syracuse,  6  Ann.  Cas.  177. 

In  Winchell  y.  Waukesha,  110  Wis.  101, 
84  Am.  St.  Rep.  902,  85  N.  W.  668,  it 
was  held  that  the  sewer  as  maintained  con- 
stituted a  nuisance,  and  that  plaintiff  was 
entitled  to  an  injunction  restraining  de- 
fendant from  using  the  stream  unless  the 
Sewage  was  first  deodorized,  since,  in  the 
absence  of  legislative  authority,  a  city  has 
no  greater  rights  to  pollute  a  navigable 
stream  than  a  private  individual.  Todd  v. 
York,  3  Neb.    (Unof.)   763,  92  N.  W.  1040. 

In  the  recent  case  of  Penn  American 
Plate  Glass  Co.  v.  Schwinn,  177  Ind.  645, 
98  N.  E.  715,  the  supreme  court  of  Indiana 
discussed  the  difference  between  the  diver- 
sion or  detention  of  the  waters  of  a  stream 
by  an  upper  riparian  proprietor  to  a  rea- 
sonable use  and  the  introduction  into  the 
stream  of  foreign  substances,  rendering  its 
waters  unfit  for  use  by  lower  riparian  pro- 
prietors, and  held  that  what  is  a  reason- 
able use  is  a  question  of  fact.  That  court 
also  criticized  the  earlier  Indiana  cases  and 
the  Pennsylvania  rule,  and  said:  "There 
is,  perhaps,  one  line  of  distinction  which, 
in  the  opinion  of  the  writer  of  this  opinion, 
is  unsound,  and  that  is  an  exception  in 
favor  of  cities  making  avail  of  streams  for 
sewerage  without  liability.  That  doctrine 
grew  up  from  a  supposed  necessity;  but 
the  same  reasons  which  seemed  to  be 
grounds  for  the  exception  to  the  rule  in 
regard  to  pollution  of  streams  by  cities  are 
the  very  ones  which  must  sooner  or  later 
reverse  it.  It  is  a  matter  of  common  knowl- 
edge everywhere,  and  the  subject  of  recent 
legislation  in  this  state,  that  the  streams 
of  pure  and  limpid  water,  which  formerly 
traversed  the  state,  have  become  cesspools 
of  filth  and  breeders  of  disease  and  are 
polluted  to  nausea;  and  we  must  certainly, 
and  the  sooner  the  better  for  the  state  and 
its  inhabitants,  take  steps  necessary  to  the 
removal  of  sewage  from  our  streams  and 
their  restoration  to  their  natural  condi- 
tion." 

The  doctrine  that  necessity  is  no  defense 
to  unreasonable  pollution  of  a  water  course 
is  supported  by  the  following  cases: 
Straight  v.  Hover,  79  Ohio  St.  263,  22 
L.R.A.(N.S.)  276,  87  N.  E.  174;  Hunter 
y.  Taylor  Coal  Co.  16  Ky,  L.  Rep.  190; 
Beach  v.  Sterling  Iron  &  Zinc.  Co.  54  N.  J. 
Eq.  65,  33  Atl.  286;  H.  B.  Bowling  Coal 
Co.-  y.  Ruffner,  117  Tenn.  180,  9  L.R.A. 
(N.S.)  923,  100  S.  W.  116,  10  Ann.  Cas. 
581;  Day  v.  Louisville  Coal  &  Coke  Co.  60 
W.  Va.  27,  10  L.R.A.(N.S.)  167,  53  S.  E. 
776.     But    it   is   earnestly    contended    by 
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counsel  for  defendants  that  these  views  are 
opposed  to  the  Michigan  rule,  and  they  cite 
People  V.  Hulbert,  131  Mich.  156,  64  L.R.A. 
265,  100  Am.  St.  Rep.  688,  91  N.  W.  211, 
and  Phillips  v.  Armada,  155  Mich.  260,  118 
N.  W.  941. 

In  People  y.  Hulbert,  supra,  it  was  held 
that  a  riparian  owner  on  a  lake  has  a  right 
to  bathe  therein,  as  against  a  city  drawing 
its  water  supply  from  the  lake  under  a 
like  ownership;  and  that  the  rights  of  the 
several  riparian  proprietors  on  a  stream 
or  an  inland  lake  are  equal,  each  being  en- 
titled to  a  reasonable  use  of  the  water, 
though  such  use  may,  to  some  extent,  pre- 
judice the  other  proprietors  by  impairing 
the  quality  of  the  water  or  by  diminishing 
its  quantity.  The  question  involved  in 
such  a  case  is  one  of  reasonable  use,  and 
may  be  said  to  be  a  matter  of  degree.  A 
careful  reading  of  the  case  of  People  v. 
Hulbert,  supra,  will  disclose  that  in  the 
authorities  cited  this  court  kept  promi- 
nently in  view  the  question  of  reasonable 
use  of  the  water  by  the  upper  proprietor. 
It  was  said  that  "any"  use  of  the  ''water 
.  .  .  which  defiles  and  corrupts  it  to 
such  a  degree  as  essentially  to  impair  its 
purity,  and  prevent  the  use  of  it  for  any 
of  the  reasonable  and  proper  purposes  to 
which  running  water  is  usually  applied, 
.  .  .  is  an  infringement  of  the  right  of 
other  owners  of  land  through  which  a  water 
course  runs,  and  creates  a  nuisance  for 
which  those  thereby  injured  are  entitled  to 
a  remedy."  It  was  held,  however,  that 
bathing  in  such  water  was  not  an  unrea- 
sonable  use  of  it.  The  instant  case  is  so 
readily  distinguished  from  the  Hulbert  Case 
that  further  comment   is  unnecessary. 

Phillips  V.  Armada,  supra,  was  an  action 
at  law  for  damages  arising  from  the  de- 
posit of  sewage  in  an  open  ditch  adjacent 
to  plaintiff's  home,  and  from  the  ditch  into 
a  stream  flowing  past  his  property.  There 
was  no  evidence  from  which  the  jury  oould 
determine  the  damage  done  by  the  sewer 
complained  of,  and  other  sewers  emptying 
into  the  same  stream,  and  it  was  held  that 
the  trial  court  should  have  eliminated  the 
pollution  of  the  stream  from  the  considera- 
tion of  the  jury,  and  limited  plaintiiTs  re- 
covery to  damages  done  by  the  open  ditch, 
and  the  case  was  reversed  because  of  this 
error  of  the  trial  court.  In  the  opinion 
Chief  Justice  Grant  referred  to  the  case  of 
People  V.  Hulbert  and  said:  "It  is  very 
doubtful  whether  the  sewage  into  the  creek 
by  the  defendant  is  not,  under  the  decisions, 
a  reasonable  use  of  the  stream.  The  ques- 
tion is  «ne  of  great  importance  to  cities 
and  villages  located  upon  the  rivers,  creeks, 
and  lakes  of  this  state.  The  use  of  a 
stream  reasonable  at  one  time  and  one 
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place  may  become  unreasonable  at  another 
time  and  at  another  place.  The  reasonable 
use  of  a  stream  must  be  determined  in  the 
light  of  increased  population,  of  proper 
sanitary  measures,  and  the  general  welfare 
of  the  communities  affected.  The  sewerage 
of  villages  and  cities  has  become  an  abso- 
lute necessity  for  the  public  health.  It  is 
not  enough  to  condemn  a  use  as  unreason- 
able because  such  a  use  may  pollute  to 
some  extent  the  waters  of  the  stream  below. 
.  .  .  We  refrain  from  further  discussing 
this  important  question.  The  question  is 
barely  referred  to  in  the  brief  of  counsel 
for  the  plaintiff,  and  its  decision  is  not 
essential  to  a  determination  of  this  case." 

As  we  have  already  said,  the  matter  of 
reasonable  use  is  one  of  fact,  and  largely 
one  of  degree.  Here  we  are  dealing  with  a 
case  on  the  equity  side  of  the  court  with 
the  evidence  before  us,  and  the  question 
of  a  reasonable  use  of  the  river  is  involved 
and  is  discussed  by  counsel.  We  are  of 
opinion  that  the  Phillips  Case  is  not  con- 
trolling here. 

It  appears  in  this  case,  and  it  is  well 
known,  that  modern  scientific  research  has 
disoovered  means  of  disinfecting  and  deodor- 
izing sewage  so  that  it  is  practically  in- 
nocuous. It  also  appears  that  the  plan  of 
depositing  the  night  soil  into  the  Prescott 
street  sewer  was  permitted  and  entered  up- 
on as  a  temporary  measure  only.  But  such 
course  has  been  pursued  for  a  number  of 
years,  and,  unless  some  order  is  made  in 
this  case,  it  is  likely  to  become  a  perma- 
nent practice  on  the  part  of  the  city.  The 
maxim,  "Use  your  own  property  in  such  a 
manner  as  not  to  injure  that  ef  another," 
can  equitably  be  applied  to  the  defendants 
in  this  case.  It  appears  undisputed  that 
the  construction  of  a  septic  tank  or  tanks 
by  the  defendants  within  a  reasonable  time 
is  feasible  and  practicable,  and  that  there- 
by the  sewage  would  be  relieved  from  con- 
taminating properties,  and  so  purified  as  to 
take  away  the  offensive,  unhealthful,  and 
nauseating  odors. 

The  decree  of  the  court  below  will  be  re- 
versed, and  one  entered  here  for  complain- 
ants restraining  the  defendant  the  city  of 
Grand  Rapids,  its  boards,  officials,  serv- 
ants, and  agents,  from  continuing  to  dis- 
charge the  sewage  of  the  city  of  Grand 
Rapids,  which  is  now  discharged  into  the 
said  Grand  river,  until  the  same  shall  have 
first  been,  by  the  use  of  a  septic  tank  or 
tanks,  so  deodorized  and  purified  as  not 
to  contain  the  foul,  offensive,  or  noxious 
matter  (which  it  now  contains)  capable  of 
injuring  the  complainants  or  their  prop- 
erty, or  causing  a  nuisance  thereto;  such 
injunction  to  become  operative  one  year 
after   the   date   of   the    settling   of   decree. 
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Tbe  complainants  will  recover  of  the  de- 
fendant the  city  of  Grand  Rapids  their 
costs  of  both  courts,  to  be  taxed  and  duly 
eertified. 

Steere,   Ch.  J.,  and  Moore,   McAlvay, 
Brooke,  and  Ostrander,  JJ.,  concur. 

Knhn  and  Bird,  JJ.,  did  not  sit. 

Petition   for  rehearing   denied  December 
20,  1913. 


MISSOURI  SUPRK^IB  COURT. 

(In  Banc.) 

THOMAS  BERRY  et  al.,  Respts., 

T. 

WILLIAM  M,  STIGALL  et  al.,  Admrs.,  etc., 
of  Thomas  L.  King,  Deceased,  Appts. 

(253  Mo.  690,  162  S.  W.  126.) 

Subrogation   —  adTsnce   of  money   to 
*       take  up  mortgage  on  trust  property. 

One  who  advances  money  to  a  trustee 
charged  with  the  duty  of  holding  land  in 
trust  until  the  youngest  of  testator's 
children  becomes  of  age,  controlling  the 
property  and  supporting  the  children  from 
the  income,  and  distributing  the  property 
among  the  children  at  the  termination  of 
the  trust,  to  take  up  a  maturing  mortgage 
which  testator  had  placed  on  the  property, 


and  takes  as  security  therefor  a  new  mort- 
gage which  the  trustee  did  not  secure  au- 
thority from  the  court  to  execute,  is  entitled 
to  subrogation  to  the  right  of  the  former 
mortgagee. 

(Graves,   Bond,   and   Faris,   J  J.,    dissent.) 

(November  24,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  De  Kalb  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  cancel  a  mortgage.     Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Hewitt  &  Hewitt,  with  Mr.  W. 
H.  Haynes,  for  appellants: 

Defendant  was  entitled  to  be  subrogated 
to  the  right  of  the  mortgagee  of  John  Berry 
and  Clarissa  Berry,  his  wife,  under  the  doc- 
trine of  equity  jurisprudence. 

Subrogation  is  founded  upon  the  facts 
and  circumstances  of  each  particular  case, 
and  on  the  principles  of  natural  justice,  on 
the  dictates  of  refined  justice,  of  grace,  and 
not  of  force. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  203;  37 
Cye.  363-365;  Furnold  v.  Bank  of  State, 
44  Mo.  336;  Moore  v.  Lindsey,  52  Mo.  App. 
479;  Levy  y.  Martin,  48  Wis.  198,  4  N.  W. 
35;  CHiaffe  v.  Oliver,  39  Ark.  631. 

The  fact  that  the  mortgage  was  paid  and 
intended  to  be  paid  is  immaterial.     Equity 


Xote.  »  Bight  of  one  advancing  money 
to  pay  off  a  lien  or  encumbrance ^  up" 
on  security  which  proves  defective,  to 
he  subrogated  to  such  lien  or  eneunt" 
hratwe. 

The  question  above  stated  Is  discussed 
in  a  note  to  Capen  v.  Garrison,  5  L.R.A. 
(N.S.)  838,  which  is  supplemented  by  a 
note  to  Southern  Cotton  Oil  Co.  y.  Na- 
poleon Hill  Cotton  Co.  46  L.R.A.(N.S.) 
1049.  The  only  cases  reported  since  the 
compilation  of  the  latter  note  are  Bekbt  v. 
Stigall  and  the  decision  of  the  House  of 
Lords  hereinafter  set  forth. 

Bebby  v.  Stiqall  is  of  interest  as  show- 
ing a  tendency  on  the  part  of  the  Missouri 
supreme  court  toward  a  more  liberal,  and, 
it  is  believed,  a  more  just,  application  of 
the  doctrine  of  equitable  subrogation  than 
was  made  by  it  in  Capen  v.  Garrison,  supra. 

A  decision  of  the  English  court  of  appeal 
(Manks  v.  Whiteley  [1912]  1  Ch.  735,  81 
L.  J.  Ch.  N.  S.  457,  106  L.  T.  N.  S.  490, 
[1912]  W.  N.  87)  set  forth  in  the  note  last 
referred  to  as  pending  upon  appeal  to  the 
House  of  Lords,  upon  the  question  whether 
a  mortgage  which  nas  been  paid  off  in  igno- 
rance of  a  subsequent  encumbrance  on  the 
property  may  be  treated  in  equity  as  hav- 
ing been  kept  alive  for  the  benefit  of  a  pur- 
chaser of  tne  equity  of  redemption  and  his 
mortgagee,  who  together  advanced  the 
money  for  the  discharge  of  the  mortgage, 
has  since  been  reversed  by  that  tribunal, 
SO  L.R^.(N.S.) 


under  the  title  of  Whiteley  v.  Delaney  [1914] 
A.  C.  132,  [1913]  W.  N.  368,  58  SoL  Jo.  218. 
There  the  owner  of  property  charged  with 
two  mortgages  offered  to  sell  his  equity  of 
redemption,  without,  however,  disclosing 
the  existence  of  the  second  mortgage.  The 
purchaser  accepted  conditionally  upon  find- 
ing someone  to  pay  off  the  holder  of  the 
first  mortgage,  who  was  pressing  for  pay- 
ment. A  lender  was  found  who  agreed  to 
advance  a  sum  of  money  on  first  mortgage, 
and  did  so,  the  transaction  being  completed 
by  three  contemporaneous  deeds:  (1)  A 
reconveyance  by  the  original  mortgagee  to 
the  owner;  (2)  a  conveyance  by  the  owner 
to  the  purchaser;  and  (3)  a  mortgage  by 
the  purchaser  to  the  lender.  The  court  of 
appeal  denied  the  right  of  the  lender  to 
priority  on  the  ground  of  merger.  The 
House  of  Lords  found'  it  unnecessary  to  de- 
cide whether  there  had  been  a  merger,  but 
held  that  the  lender  was  entitled  to  priority 
on  the  following  grounds:  (1)  That,  owing 
to  a  common  mi^ake  induced  by  the  mis- 
conduct of  the  mortgagor,  the  deeds  as 
framed  did  not  express  the  true  bargain  be- 
tween the  parties;  (2)  that,  the  lender  hav- 
ing acquired  in  equity  the  priority  of  the 
first  mortgage  by  paying  off  the  mortgage 
debt  and  obtaining  the  title  deeds,  the  sec- 
ond mortgagee  could  not  take  advant- 
age of  the  wrong  of  the  mortgagor,  through 
Ti^om  he  claim^,  to  deprive  the  lender  of 
that  priority.  E.  S.  0. 
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will  consider  it  as  yet  alive  as  long  as  the 
rights  of  the  jyarties  require. 

Cobb  v.  Dyer,  69  Me.  404;  Barnes  t. 
Mott,  64  N.  Y.  397,  21  Am.  Rep.  626; 
Crippen  v.  Chappel,  35  Kan.  495,  57  Am. 
Rep.  187,  11  Pac.  453. 

If  a  mortgagor  request  a  third  party  to 
pay  the  debt  secured  by  the  mortgage,  he 
becomes  entitled  in  equity  to  the  benefit  of 
the  mortgage;  and  in  such  case  a  court  of 
equity  will  subrogate  him  to  all  the  rights 
of  the  creditor. 

Wolff  v.  Walter,  56  Mo.  295. 

Messrs.  tt.  F.  Henry  and  Kendall  B. 
Randolph,  for  respondents: 

William  M.  Stigall  was  wholly  without 
any  power  whatever  to  execute  the  mort- 
gage to  Thomas  L.  King,  and  his  act  ia 
void  and  of  no  effect. 

Price  V.  Courtney,  87  Mo.  387,  56  Am. 
Rep.  453;  Sampson  y.  Mitchell,  125  Mo. 
217,  28  S.  W.  768;  Garland  y.  Smith,  164 
Mo.  14,  64  S.  W.  188;  Roberts  y.  Best,  172 
Mo.  67,  72  S.  W.  657;  Waldermeyer  y. 
Loebig,  183  Mo.  372,  81  S.  W.  904;  Capen 
y.  Garrison,  193  Mo.  335,  5  L.R.A.(N.S.) 
838,  92  S.  W.  368. 

A  subrogation  is  the  only  equitable  lien 
which  can  arise  upon  the  payment  by  one 
person  of  another's  debt,  and  there  can  be 
no  subrogation  except  where  the  person 
making  the  payment  has  an  interest  in  the 
property  and  the  payment  becomes  neces- 
sary to  protect  his  own  interests. 

Capen  y.  Garrison,  193  Mo.  335,  5  L.ILA. 
(N.S.)  838,  92  S.  W.  368;  Waldermeyer  y. 
Loebig,  183  Mo.  372,  81  S.  W.  904;  Garland 
V.  Smith,  164  Mo.  14,  64  S.  W.  188; 
Roberts  y.  Best,  172  Mo.  67,  72  S.  W.  657; 
Cornwell  y.  Orton,  126  Mo.  355,  27  S.  W. 
636;  Sampson  y.  Mitchell,  125  Mo.  217,  28 
S.  W.  768;  Kleimann  y.  Geiselmann,  45 
Mo.  App.  497,  114  Mo.  437,  35  Am.  St.  Rep. 
761,  21  S.  W.  796;  Eyans  y.  Halleck,  83 
Mo.  376;  Wooldridge  y.  Scott,  69  Mo.  669; 
Wade  y.  Beldmeir,  40  Mo.  486;  Bunn  y. 
Lindsay,  95  Mo.  250,  6  Am.  St.  Rep.  48,  7 
S.  W.  473;  Price  y.  Estill,  87  Mo.  381; 
Price  y.  Courtney,  87  Mo.  387,  56  Am.  Rep. 
453. 

Per  Cnrlajn; 

This  cause  coming  Into  banc  and  being 
reheard  there,  the  opinion  of  Brown,  C,  is 
adopted  as  that  of  the  court;  the  directions 
to  the  lower  court  being  modified  as  in- 
dicated in  the  concurring  opinion  of  Wood- 
son, J. 

Lamm,  Ch.  J.,  and  Woodson,  Brown, 
and  Walker,  JJ.,  concur;  Woodson,  J.,  in 
a  separate  opinion  in  which  Lamm,  Ch.  J., 
and  Brown  and  Walker,  JJ.,  concur,  and 
Brown,  J.,  in  a  separate  opinion. 
50  L.R.A.(N.S.) 


Grayes,  Bond,  and  Far  Is,  J  J.,  dissent; 
Bond,  J.,  in  a  separate  opinion  in  which 
Grayes  and  Faris,  JJ.,  join.  They  also 
dissent  from  the  concurring  opinion  of 
Woodson,  J. 

The  following  is  the  opinion  of  Brown, 
C,  in  division,  adopted  as  indicated  aboye: 

On  the  1st  of  June,  1888,  John  Berry, 
then  the  owner  of  the  117  acres  of  land  in 
De  Kalb  county,  Missouri,  involyed  in  this 
proceeding,  borrowed  from  William  Q.  Min- 
tem  $1,100,  due  in  fiye  years,  and  to  secure 
the  payment  thereof  executed  a  deed  of 
trust  on  said  lands.  He  died  in  said  county 
in  January,  1891,  leaying  a  wife  and  eight 
children,  and  haying  first  executed  his  will 
containing  the  following  three  clauses,  and 
constituted  his  wife  and  hia  eldest  son,  the 
plaintiff  Thomas  Berry,  executors  thereof: 

"Sec.  1.  To  my  beloyed  wife,  Clarissa 
Berry,  I  giye  and  bequeath  all  of  my  per- 
sonal estate,  with  full  power  to  sell  and 
dispose  of  the  same,  for  the  purpose  of 
paying  all  of  the  debts  owing  and  con- 
tracted  by   me. 

"Sec.  2.  To  my  said  wife  I  deyise  and 
bequeath  full  power  and  control  of  all  lands 
and  real  estate  of  which  I  may  die  seised, 
until  our  youngest  child  shall  become  of 
legal  age,  and  from  the  issues,  rents,  and 
profits  of  said  lands,  to  support  and  main- 
tain and  educate  our  minor  children. 

"Sec.  3.  Upon  our  youngest  child  living 
becoming  of  legal  age,  I  give  and  bequeath 
all  the  remainder  of  my  estate,  real,  per- 
sonal, and  mixed,  in  equal  proportion,  share 
and  share  alike,  to  the  heirs  of  my  body 
and  hers,  viz.:  Thomas,  Louisa,  James, 
Maida,  Killian,  Charles,  Carey,  and  Carrie, 
and  my  said  wife." 

In  June,  1893,  the  date  of  the  maturity 
of  the  aforesaid  note,  Thomas  Berry,  then 
sole  executor,  his  mother  having  previously 
died,  paid  $200  on  the  principal,  and  exe- 
cuted an  extension  agreement  whereby  the 
payment  of  the  balance  of  said  note,  to 
wit,  $900,  was  extended  for  five  years,  mak- 
ing its  maturity  the  1st  of  June,  1898.  On 
the  Ist  of  June,  1894,  the  executor  also 
paid  $140  on  the  principal  of  said  note. 
Thereafter  the  interest  on  said  note  was 
regularly  paid  until  six  months  before  its 
final  maturity,  to  wit,  June  1,  1898,  at 
which  time  it  amounted  to  $782.80.  On 
February  9,  1898,  W.  M.  Stigall,  who  was 
the  guardian  and  curator  of  the  persona 
and  estates  of  the  four  children  of  said 
John  Berry  who  were  still  minors,  together 
with  Louisa  Masoner,  one  of  the  adult  heirs, 
filed  in  the  De  Kalb  circuit  court  their  pe- 
tition for  the  appointment  of  some  suitable 
person  as  trustee  under  the  will,  to  succeed 
Mrs.  Berry,  and  Mr.  Stigall  was  duly  ap- 
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pointed.  Kone  of  the  other  children  were 
joined  in  that  proceeding.  The  order  of 
appointment  contained  a  direction  to  said 
Stigall,  as  trustee,  ''to  take  charge  of  the 
aforesaid  estate  of  John  Berry,  deceased, 
and  rent  the  same  to  the  beet  advantage, 
and,  after  paying  all  taxes  and  insurance, 
and  paying  for  necessary  repairs  on  said 
real  estate,  to  apply  the  balance  of  proceeds 
from  said  rent  to  the  purposes  set  out  and 
mentioned  in  said  will,"  and  required  him 
to  give  a  bond  of  $600.  A  few  months  after 
this  appointment,  the  said  note  matured, 
and  Stigall,  the  trustee,  borrowed  $782.80, 
being  the  amount  then  due  on  said  note, 
from  one  Thomas  L.  King,  who  applied  the 
same  to  the  payment  thereof  and  the  can- 
celation of  the  said  note  and  the  deed  of 
trust  securing  the  same.  He  executed  a 
note  to  the  said  Thomas  L.  King  for  the 
same  amount,  signed  by  him  as  trustee,  and, 
to  secure  the  payment  of  this  latter  note, 
executed  as  such  trustee  a  mortgage  on  the 
said  land  of  John  Berry,  deceased,  which 
was  duly  recorded.  The  note  was  due  one 
year  after  date.  On  December  5,  1002,  the 
payee  of  said  note,  nothing  having  been 
paid  thereon,  demanded  a  new  note  and 
mortgage  for  the  amount  then  due,  both  of 
which  were  duly  executed  by  the  trustee, 
the  new  -mortgage  recorded,  and  the  former 
note  and  mortgage  canceled.  On  February 
6,  1004,  the  trustee  filed  a  settlement,  show- 
ing a  balance  of  $124.06  of  rents  collected 
after  taking  credit  for  certain  disburse- 
ments. He  had  been  previously  sued  by  the 
plaintiffs  for  an  accounting  and  praying 
his  removal  as  trustee.  That  suit  on  ap- 
peal went  to  the  Kansas  City  court  of  ap- 
peals (Berry  v.  Stigall,  126  Mo.  App.  264, 
102  S.  W.  686),  where  the  judgment  of  the 
lower  court  confirming  the  settlement  made 
by  the  trustee  was  afiirmed.  The  present 
action  was  afterwards  brought  by  all  the 
children  who  survived  John  Berry  except 
one,  who  is  represented  by  its  assignee,  and 
was  against  Thomas  L.  King,  for  the  pur- 
pose of  annulling  and  declaring  void  the 
last  mortgage  executed  to  him  by  the  trus- 
tee, W.  M.  Stigall,  as  before  recited.  One 
of  the  ehildren  was  still  a  minor  and  sued 
by  his  guardian.  Thomas  L.  King,  since 
the  institution  of  this  suit,  died,  and  it  is 
revived  against  W.  M.  Stigall  and  W.  A. 
Wilson,  his  administrators.  Upon  a  hear- 
ing in  the  circuit  court  there  was  a  decree 
entered  annulling  and  canceling  the  mort- 
gage described  in  the  petition,  from  which 
the  defendant  executors  have  appealed  to 
this  court. 

That  equity  seeks  to  prevent  the  un- 
earned enrichment  of  one  at  the  expense 
of  another  is  the  motive  for  an  important 
part  of  its  jurisprudence.  6  Pom.  Eq.  Jur. 
60  LJIJL.(N.S.) 


§  020.  This  same,  idea  is  expressed  in  the 
maxim  of  the  common  law,  "Nemo  debet 
locupletari  ex  altering  incommodOf  and  more 
fully  in  the  maxim  of  the  civil  law,  Jure 
natures  cequum  eat,  nemineni  own  alteriua 
detrimento  et  injuria  fieri  locupletiorem. 
The  principle  is  applied  to  aid  those  who 
have  paid  the  debt  of  another  under  circum< 
stances  in  which  equity  will  imply  a  suffi- 
cient motive,  whether  such  motive  oonsists 
in  the  protection  of  an  interest  in  the  per- 
son invoking  it,  the  performance  of  a  duty 
pertaining  to  a  fiduciary  relation,  or  the  in- 
vitation of  the  public,  or  of  him  whose  debt 
is  paid.  While  it  does  not  extend  its  assist- 
ance to  a  mere  volunteer  who  either  fool- 
ishly or  for  charity's  sake  pays  the  debt  of 
another,  it  relieves  those  whom  the  learned 
author  already  cited  has  divided  into  the 
three  following  classes:  "First,  those  who 
act  in  performance  of  a  public  duty  aris- 
ing either  by  express  agreement  or  by  opera- 
tion of  law;  second,  those  who  act  under 
the  necessity  of  self -protection ;  third, 
those  who  act  at  the  request  of  the  debtor, 
directly  or  indirectly,  or  upon  invitation 
of  the  public,  and  whose  payments  are 
favored  by  public  policy."  Id.  §  021.  Judge 
tStory  in  his  work  on  Equity  Jurisprudence, 
13th  ed.  vol.  1,  p.  646,  characterizes  this 
principle  as  a  doctrine  belonging  to  an 
age  of  enlightened  policy  and  refined,  al- 
though natural,  justice. 

In  this  case  the  defendants'  intestate  fur- 
nished the  money  to  be  used,  and  which 
was  used,  to  pay  off  a  mortgage  on  the 
farm  of  which  the  plaintiffs  were  the  bene- 
ficial owners,  one  of  them,  Mr.  Thomas 
Berry,  being  the  executor  of  his  father's 
will,  through  which  they  all  derive  their 
title.  They  now  not  only  desire  to  keep 
the  money,  but  they  claim  that  the  gift 
waa  made  in  a  bungling  way,  and  ask  the 
aid  of  this  court  to  compel  the  representa- 
tives of  the  benefactor  to  put  the  finishing 
touches  to  it  by  canceling  the  mortgage 
which  he  received  as  his  security,  believing 
it  to  be  valid.  The  case  presents  itself  in 
two  questions:  (1)  Will  the  plaintiffs 
be  permitted  to  keep  the  money T  And  (2) 
if  they  keep  it,  will  the  court  perfect  their 
title  by  canceling  and  removing  the  mort- 
gage as  a  cloud  upon  itT 

There  is  no  intervening  interest,  either 
legal  or  equitable,  to  consider.  The  de- 
fendants seek  reimbursement  out  of  the 
same  security  which  was  released  by  the 
payment  of  the  debt,  and  which  was  avail- 
able to  the  original  creditor.  He  simply 
asks  back  the  same  fund  which  he  advanced, 
and  which  the  debtor  still  holds  intact.  A 
majority  of  the  present  owners,  who  are 
plaintiffs  in  the  same  case,  were  then  in- 
fants.    It  will  not  be  claimed  that  their 
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disability  on  that  accoujit  protects  them, 
for,  had  they  themselves  borrowed  the 
money  for  the  payment  of  the  debt  and 
made  the  mortgage,  they  could,  upon  be- 
coming of  age,  have  disaffirmed  it  only  by 
returning  the  money  •which  they  received, 
and  had  invested  in  the  land  which  would 
represent  the  fund  for  that  purpose.  Mac- 
Greal  v.  Taylor,  167  U.  S.  688,  42  L.  ed. 
326,  17  Sup.  Gt.  Rep.  961.  It  seems  to  me 
that  in  equity  this  case  stands  upon  exact- 
ly the  same  foundations.  Mr.  Stigall  was 
trustee  under  the  will  of  Mr.  John  W. 
Berry  for  the  minor  heirs  of  the  testator, 
who  were  the  only  beneficial  owners,  until 
the  arrival  at  age  of  the  youngest  of  them. 
Until  that  time  he  had  the  absolute  con- 
trol of  the  land,  sul^ect  to  the  duty  to 
keep  it  and  make  it  earn  the  best  inoome 
)ie  could  for  the  benefit  of  the  minors.  The 
order  of  court  appointing  him  the  successor 
of  the  original  trustee  named  in  the  will 
expressly  required  this.  In  doing  it  he 
had  the  right,  as  held  in  Berry  v.  Stigall, 
125  Mo.  App.  264,  102  S.  W.  685,  to  bor- 
row money  for  this  purpose  and  to  repay 
it,  with  interest,  from  the  income  of  the 
land,  which  was  entirely  devoted  by  the 
will  to  their  support,  maintenance,  and 
education  during  their  minority,  and  was 
then,  and  then  only,  to  pass  by  the  terms 
of  the  devise  to  these  plaintiffs  and  their 
mother,  to  whose  rights  they  have  succeeded 
by  her  death.  He  was  al»o  guardian  of  the 
persons  and  estates  of  the  minors,  although 
his  power  with  reference  to  the  land  came 
from  the  appointment  under  the  will.  He 
took  it  subject  to  a  mortgage  made  by  the 
testator  in  his  lifetime,  which  would  be- 
come due  years  before  the  expiration  of  the 
trust  estate,  and  it  cannot  be  denied  that 
it  was  his  duty,  so  far  as  he  could,  to  pre- 
serve it  from  that  mortgage,  for  the  benefit 
of  the  trust.  That  he  would  do  this  was 
necessarily  assumed  by  the  testator,  and 
the  creation  of  the  trust  amounted  to  a 
direction  to  do  that  which  was  essential  to 
its  execution. 

I  do  not  understand  it  to  be  questioned 
that,  had  Mr.  Stigall  been,  in  hris  own  right, 
the  owner  of  the  same  interest  in  these 
lands  that  he  held  as  trustee  for  the  minor 
heirs  of  Berry,  he  would  have  had  the  right 
to  protect  himself  by  paying  off  the  encum- 
brance and  charging  the  amount  so  ad- 
vanced against  the  land.  The  plaintiff  con- 
tends that  however  kindly  equity  might 
look  upon  the  act  if  done  for  himself,  and 
from  purely  selfish  motives,  it  has  no  re- 
gard for  one  who  does  the  same  thing  in 
the  performance  of  a  duty  toward  others; 
that,  although  he  would  have  acquired 
merit  in  equity  by  protecting  himself,  he 
became  an  intermeddler  when  he  attempted 
60  L.R.A,(N.S.) 


to  protect  the  children  whose  only  means 
of  sustenance  and  education  had  been  placed 
by  the  law  in  his  keeping.  This  naturally 
revolts  the  sense  of  right  and  justice,  out 
of  which  equity  jurisprudence  proceeds,  and 
lends  its  remedies  to  the  enforcement  of 
trusts  and  the  protection  of  children  and 
others  under  disability  to  care  for  them- 
selves. It  is  natural  that  we  should  ex- 
pect it  to  vindicate  itself  from  the  asper- 
sion, and  we  are  not  disappointed. 

It  is  immaterial  in  what  form  the  equity 
in  such  cases  is  administered,  or  what  name 
we  adopt  to  describe  it.  In  a  case  like  the 
present,  when  no  intervening  interest  ex- 
ists, its  object  is  simply  to  recover  com- 
pensation for  the  money  advanced  out  of 
the  estate  or  property  benefited.  In  cases 
where  interests  have  intervened  paramount 
at  law  to  the  debt  of  the  person  so  paying 
an  encumbrance,  the  latter  will,  under  cir- 
cumstances calling  for  such  relief,  be  re- 
vived or  considered  in  force  in  equity  for 
his  benefit,  and  he  will  be  substituted  or 
subrogated  to  its  lien.  The  right,  as  we 
have  seen,  will  not  arise  in  favor  of  a  mere 
volunte^  or  intermeddler,  but  it  exists  in 
all  eases  where  the  payment  is  made  at  the 
invitation  of  the  public  or  is  favored  by 
public  policy.  It  is  upon  this  principle 
that  purchasers  at  void  judicial  and  quasi 
judicial  sales  are  protected,  as  in  Valle  t. 
Fleming,  29  Mo.  152,  77  Am.  Dec.  567.  The 
same  principle  applies  to  void  execution 
sales;  the  reason  in  all  such  cases  being 
that  public  policy  demands  that  such  pur- 
chases should  be  encouraged  by  giving  equi- 
table relief  to  purchasers  whose  money  haa 
been  honestly  applied  to  the  purposes  to 
which  the  property  has  been  devoted,  al- 
though, on  account  of  the  insufficiency  of 
the  proceedings,  they  have  failed  to  obtain 
title.  The  same  public  policy  protects 
those  having  charge ,  of  the  interests  of 
minors  and  persons  of  unsound  mind  in 
their  efforts  to  protect  their  estate,  and 
the  courts  have  not  been  slow  to  recognize 
equities  growing  out  of  suoh  transactions. 
A  few  instances  of  their  practical  treat- 
ment of  this  particular  phase  of  the  ques- 
tion will  illustrate  the  principles  applied  by 
them  in  administering  remedial  equity  in 
such  cases. 

In  Coleman  v.  Frazer,  8  Bush,  800,  the 
wrongdoer  in  obtaining  a  note  and  mort- 
gage from  a  person  of  unsound  mind  was 
the  applicant  for  relief  on  the  ground  that 
a  part  of  the  money  represented  by  the  se- 
curity had  been  applied  by  an  attorney  rep- 
resenting the  lunatic  in  relieving  his  lands 
from  certain  proper  charges  and  encum- 
brances. In  holding  that  such  relief  should 
be  given,  the  court  said:  '^f  it  is  true,  as 
the   evidence  conduces  to  prove,  that  the 
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appellants,  or  one  of  them,  furnished  money 
which  was  used  by  an  attorney,  acting  as 
such,  for  Frazer,  to  relieve  his  estate  of 
an  encumbrance,  such  advancement  was  not 
only  a  sufficient  consideration  for  an  im- 
plied promise  to  repay  the  money  advanced, 
but,  by  subrogation,  at  least,  entitled  the 
party  making  the  advancement  to  a  charge 
on  the  estate,  upon  the  well-established 
principle  that  lunatics,  like  infanta  and 
married  women,  are  chargeable  as  for  nec- 
essaries for  whatever  may  be  furnished 
them  which  is  reasonably  necessary  and 
beneficial  to  them." 

In  Cutter  v.  Burroughs,  100  Me.  379,  61 
Atl.  767,  the  guardian  of  a  minor  sold  land 
which  had  been  devised  to  another  as  trus- 
tee, for  the  maintenance  and  education  of 
the  ward  out  of  the  rents  and  profits,  and, 
in  case  these  were  not  sufficient,  out  of  the 
items  of  the  estate  in  the  order  named. 
The  trust  failed  by  the  death  of  the  trus- 
tee, but  the  guardian  proceeded  to  sell  cer- 
tain parcels  of  the  land  for  the  purposes  of 
the  trust.  These  sales  were,  of  course,  held 
to  be  without  authority  and  void.  A  part 
of  the  purchase  price  was,  however,  ap- 
plied to  the  purposes  of  the  trust,  and  on 
one  of  the  lots  valuable  improvements  were 
made  by  the  purchaser.  The  suit  was 
brought  by  the  purchasers  for  the  purpose 
of  charging  the  amounts  so  expended  upon 
the  land.  In  granting  the  relief  asked,  the 
court,  quoting  from  Valle  v.  Fleming,  supra, 
said:  ''Nothing  could  be  more  unjust, 
we  may  repeat,  than  permit  a  person  to 
sell  a  tract  of  land  and  take  the  pur- 
chase money  and  then,  because  the  sale  hap- 
pens to  be  informal  and  void,  to  allow  him, 
or,  whi0h  is  the  same  thing,  his  heir,  to 
recover  back  the  land  and  keep  the  money." 

In  Donohue  v.  Daniel,  58  Md.  605,  a 
guardian  executed  a  mortgage  on  the  land 
of  his  wards  to  secure  the  payment  of  a 
loan  for  $1,000,  a  large  portion  of  which 
was  expended  for  the  payment  of  taxes, 
ground  rents,  and  other  encumbrances  due 
and  owing  upon  the  property  at  the  time, 
and  was  borrowed  for  that  purpose.  It 
was  held,  at  the  suit  of  the  lender,  that  he 
was  entitled  to  be  subrogated  to  the  benefit 
of  the  liens  which  his  money  discharged. 
The  court  of  appeals  said:  "Notwithstand- 
ing the  mortgagor  may  not  have  been  prop- 
erly authorized  to  execute  the  mortgage  so 
as  to  bind  the  remainder  interests  of  his 
ohildren  and  wards,  yet,  if  he  did  remove 
those  encumbrances  existing  against  his 
wards  and  their  property  in  his  hands,  he 
would  have  a  just  and  legitimate  claim 
against  them,  and  he  would  be  entitled  to 
the  benefit  of  the  lien  whioh  he  raised." 

I  see  no  ground  for  distinction  between 
that  case  and  this,  except  that  in  this  case 
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Mr.  Stigall,  the  borrower,  in  addition  to 
his  obligation  as  guardian  to  apply  the 
property  in  his  hands  under  the  supervision 
and  direction  of  the  court  to  the  support, 
maintenance,  and  education  of  his  wards, 
was  charged  by  the  terms  of  the  will  of 
Berry,  independently  of  any  action  of  tbe 
probate  court,  with  the  management  of  the 
lands,  the  collection  of  the  rents  and  profits, 
and  their  application  for  that  purpose. 
Without  violating  the  duty  so  imposed  and 
assumed,  he  c«auld  not  permit  this  control 
to  be  taken  from  him  by  foreclosure  and 
sale  under  the  existing  encumbrances.  In 
preventing  this  he  is  entitled  to  the  com- 
mendation of  the  court,  instead  of  its  con- 
demnation. Although,  in  his  attempt  to 
obtain  the  money,  he  exceeded  the  limit  of 
his  authority  in  attempting  to  mortgage 
the  land,  so  that  that  act  gave  no  other 
strength  to  the  position  of  the  lender  than 
as  an  expression  of  the  intention  that  be 
was  to  be  substituted  to  the  security  of 
the  encumbrance  which  his  money  was  to 
discharge,  yet  the  court  will  give  effect  to 
the  transaction  to  the  extent  of  making  the 
substitution.  While  it  does  not  come  with 
good  grace  from  any  of  these  plaintiffs  to 
ask  a  stranger  to  contribute  the  money  used 
by  the  guardian  to  preserve  their  patri- 
mony, such  a  claim  comes  with  peculiarly 
bad  grace  from  those  who  were  of  full  age 
at  the  time  and  stood  by,  giving  the  efforts 
of  the  guardian  in  their  behalf  the  approval 
of  their  silence.  This  is  especially  true 
ot  the  plaintiff  Thomas  Berry,  the  executor 
of  the  will,  who  had  in  his  oontrol  what- 
ever means  there  was,  if  any,  to  prevent 
the  sacrifice  of  the  land,  and  is  now  not 
only  accepting  the  resultant  estate  as  a 
gratuity,  but  is  seeking  the  aid  of  the  court 
to  remove  from  the  record  the  evidence  of 
the  gift. 

We  have  been  able  to  find  but  a  single 
adjudicated  case  which  tends  to  support 
the  position  of  the  plaintiffs.  The  case 
referred  to  is  Capen  v.  Garrison,  193  Mo. 
336,  6  L.R.A.(N.S.)  838,  92  S.  W.  368,  de- 
cided by  this  court  in  1906.  It  does  not 
go  to  the  extent  to  which  we  are  asked 
to  go  here,  as*  no  trust  was  involved  other 
than  the  general  duty  of  a  guardian  with 
respect  to  the  estate  of  his  ward.  It  does 
not,  however,  accord  with  the  equitable  doc- 
trine applied  by  courts  in  such  cases,  and, 
in  so  far  as  it  holds  that  the  right  to 
subrogation  can  only  be  founded  in  a  purely 
selfish  motive,  and  cannot  rest  upon  the 
attempted  performance  of  a  duty  like  that 
which  results  from  the  relation  of  the 
guardian  to  his  ward,  I  do  not  think  it 
should  be  followed. 

For  the  reasons  given,  I  think  that  the 
judgment  of  the  circuit  court,  which  seems 
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to  have  been  founded  upon  the  caae  last 
cited,  should  be  reversed,  and  the  cause 
remanded,  with  directitms  to  proceed  to 
the  entry  of  judgment  in  accordance  with 
this  opinion. 

Woodson,  J.,  concurring: 

I  concur  in  the  opinion  of  our  learned 
Commissioner  Brown,  not  only  for  reasons 
so  ably  stated  by  him,  but  also  for  the 
following  reasons: 

If  the  English  language  has  any  meaning, 
and  if  the  law  of  Missouri  has  any  appli- 
cation to  wills  and  trusts  created  thereby, 
then  the  will  of  John  Berry,  deceased, 
created  a  trust  in  the  lands  described  in 
the  pleading,  in  this  case  in  favor  of  his 
wife  and  children,  to  the  effect  that  they 
should  be  supported  and  the  children  edu- 
cated out  of  the  rents  and  profits  thereof. 
This  has  not  and  cannot  be  seriously  ques- 
tioned. Unfortunately  the  testator  died 
leaving  an  encumbrance  upon  the  land,  and 
failed  to  appoint  a  trustee  to  administer 
the  trust. 

Under  those  conditions  Tliomas  Berry, 
one  of  the  plaintiffs,  undertook  to  admin- 
ister upon  the  estate  of  his  father,  and, 
having  no  means  with  which  to  discharge 
the  mortgage  mentioned  in  the  evidence, 
renewed  the  same  for  five  years,  and,  be- 
fore it  matured,  made  final  settlement  of 
his  father's  estate,  leaving  the  mortgage 
unsatisfied.  Presently  the  mortgage  became 
due,  and  payment  was  demanded,  and  there 
being  no  funds  on  hand  with  which  to  pay 
it,  and  the  property  being  subject  to  sale 
in  satisfaction  thereof,  and  the  trust  there- 
by being  placed  in  extreme  jeopardy,  the 
oircuit  court  of  the  county  in  which  the 
land  was  situated  and  the  parties  interested 
resided,  under  its  ancient  chancery  powers, 
appointed  the  defendant  Stigall  trustee  to 
administer  the  trust  created  under  and  by 
virtue  of  the  will.  Among  other  things, 
it  became  his  duty  to  preserve  the  trust 
fund,  the  land  in  question,  in  the  same 
manner  as  if  it  was  his  own,  in  order 
to  carry  into  effect  the  trust  created  by 
the  will;  and  the  only  possible  way  that 
could  be  done  was  to  satisfy  the  mortgage 
and  prevent  the  threatened  sale;  and,  there 
being  no  money  on  hand  with  which  he 
could  pay  off  and  satisfy  the  mortgage,  it 
clearly  became  his  duty  to  borrow  money 
for  that  purpose,  which  he  did,  and  satis- 
fied the  same  therewith.  However,  he 
should  first  have  applied  to  the  circuit  court 
for  an  order  authorizing  him  to  borrow 
the  money,  pay  off  the  old  mortgage,  and 
execute  a  new  one  to  secure  the  new  loan. 
Had  he  done  neither,  he  would  not  have 
exercised  ordinary  care,  which  the  law  re- 
quired of  him,  in  the  preservation  of  the 
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trust  fund  placed  in  his  hands,  in  which 
event  the  land  would  have  been  sold  and 
the  trust  fund  would  thereby  have  been 
sacrified  to  all,  including  plaintiff,  which, 
of  course,  would  have  rendered  the  trustee 
personally  liable  for  a  breach  of  trust. 

The  only  complaint  in  effect  counsel  for 
plaintiffs  makes  is  that  the  trustee,  Stigall, 
did  Dot  procure  an  order  of  the  coiurt  which 
had  ample  power  to  make  it,  authorizing 
him  to  borrow  the  money  with  which  to 
lift  the  mortgage  and  to  •  execute  another 
to  secure  the  money  so  borrowed  for  that 
purpose.  Strictly  speaking,  that  may  have 
been  true  (but  I  am  not  here  prepared  to 
so  state,  for  I  have  not  investigated  that 
question  in  regard  to  this  class  of  instru- 
ments). Since,  however,  there  is  no  claim 
made  but  what  the  trustee  acted  in  the 
best  of  good  faith,  and  that  the  money  bor- 
rowed by  him  and  secured  by  his  deed  of 
trust  on  the  land  went  in  payment  of  the 
original  mortgage  placed  upon  the  land  by 
the  testator,  no  possible  damage  or  harm 
was  done  to  the  plaintiffs;  but,  upon  the 
contrary,  they  were  greatly  benefited  thenv 
by,  in  that  the  trust  fund  was  saved  from 
destruction,  worth  about  $6,000,  by  the  dis- 
charge of  the  mortgage,  which  was  for  a 
sum  about  one  fifth  the  real  value  of  the 
land. 

For  the  reason  stated,  if  there  ever  was 
a  cause  where  the  law  of  subrogation  should 
apply,  with  all  of  its  vigor,  force,  and  nat- 
ural justice,  this  is  that  case,  and  a  court 
of  chancery  and  good  conscience  should, 
without  hesitation,  lay  her  gentle  hand 
of  equity  upon  the  situation,  and  mete  out 
natural  justice  to  all.  Entertaining  these 
views  of  the  case,  I  am  clearly  of  the  opin- 
ion that  the  judgment  is  erroneous,  and 
that  the  appellants,  as  representatives  of 
the  King  estate,  are  entitled  to  be  subro- 
gated to  all  the  rights  and  equities  in  and 
to  the  land  in  question  that  the  former 
mortgagees  had  therein  prior  to  the  pay- 
ment of  their  mortgage  by  Stigall,  trustee. 

The  judgment  should  therefore  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  enter  judg- 
ment for  appellants  according  to  the  views 
herein  expressed,  and  that  the  court  fore- 
close the  King  mortgage  in  the  manner  pro- 
vided for  by  law  in  such  cases. 

liamm,  Ch.  J.,  and  Brown  and  Walker, 
JJ.,  concur. 

Brown,  J.,  concurring: 

I  cannot  vote  to  affirm  the  judgment  of 
the  circuit  court  in  this  case,  because  to  my 
mind  it  presents  a  shocking  example  of 
injustice. 

Concretely    stated,     the    judgment   and 
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facts  upon  which  it  is  based  are  as  fol- 
lows: King  loaned  his  money  in  good  faith 
to  save  the  home  of  some  needy  neighbors, 
to  wit,  several  fatherless  children.  The 
money  thus  loaned  saved  the  Berry  home 
until  her  children  (the  plaintiffs)  were 
grown  and  able  to  protect  it.  Then,  after 
King  himself  was  stricken  down  by  the 
grim  reaper,  the  plaintiffs,  whom  he  be- 
friended while  living,  have  caused  his  ad- 
ministrators 'to  be  summoned  to  a  place 
where  even-handed  justice  is  supposed  to 
be  administered,  and  there  the  loan  declared 
void,  and  King's  estate  mulcted  with  a  bill 
of  costs. 

I  do  not  mean  to  speak  unkindly  of  the 
learned  jurist  who  rendered  the  judgment 
below.  The  able  opinion  of  my  Brother 
Bond  demonstrates  that  said  judgment  is 
supported  by  the  decisions  of  many  appel- 
late courts;  perhaps  it  is  sustained  by  what 
is  known  as  the  current  of  the  authorities. 
A  careful  reading  of  those  same  "current  of 
authorities"  only  demonstrates  to  my  mind 
the  fact  that  injustice  has  too  often  been 
permitted  to  occupy  the  seat  of  honor  in 
the  temple  of  justice,  while  courts  of  chan- 
cery, fettered  and  shackled  by  ill-considered 
precedents,  have  overriden  their  own  con- 
sciences in  order  to  travel  in  the  foot- 
steps of  their  predecessors.  Why  should  a 
court  of  equity  circumscribe  its  own  powers 
and  hedge  itself  about  with  so  many  tech- 
nical rules  that  it  must  turn  a  deaf  ear 
when  justice  cries  out  for  relief  against  a 
self-evident   wrong  T 

I  have  great  respect  for  the  learning  of 
the  fathers  and  their  efforts  to  administer 
equity  according  to  uniform  rules.  Uni- 
formity is  a  thing  much  to  be  desired  in 
the  administration  of  both  law  and  equity, 
but  the  arm  of  a  court  of  equity  should 
be  long  enough  to  right  every  wrong  which 
it  is  called  upon  to  redress,  and  for  which 
the  law  affords  no  remedy. 

The  judgment  nisi  is  so  clearly  for  the 
wrong  party  that  I  would  vote  to  reverse  it, 
though  it  were  supported  by  every  case  ad- 
judicated since  the  days  of  Justinian.  If 
this  deed  of  trust  was  brought  forward  as 
a  link  in  a  chain  of  title  in  an  action  at 
law,  it  would,  of  course,  be  rejected,  but 
the  plaintiffs  have  called  into  action  the 
extraordinary  powers  of  a  court  of  equity, 
and  should  have  meted  out  to  them  what  a 
court  of  conscience  finds  they  are  entitled 
to,  no  more  and  no  less. 

I  approve  the  opinion  of  our  learned  com- 
missioner, except  that  it  should  be  modi- 
fied so  as  to  specifically  direct  the  trial 
court  to  enter  judgment  in  favor  of  the 
defendants  for  the  amount  of  the  debt  due 
on  the  last  deed  of  trust  executed  to  King 
by  Stigall,  as  trustee. 
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Bond,  J.,  dissenting: 

Being  unable  to  concur  in  the  able  opin- 
ion of  the  learned  commissioner  in  this 
case,  and  deeming  the  questions  involved 
to  be  of  too  much  importance  to  justify  a 
silent  disapproval,  I  will  state  the  facts 
and  reasons  which  convince  me  that  the 
judgment  in  this  case  should  be  affirmed. 

John  Berry  owned  117  acres  of  land  in 
De  Kalb  county,  Missouri.  He  executed  a 
deed  of  trust  upon  it  on  June  1,  1888,  to 
secure  a  note  to  one  William  Q.  Mintern 
for  $1,100,  due  in  five  years.  He  died  in 
January,  1897,  leaving  a  wife  and  eight 
children,  after  having  made  a  will  wherein 
he  constituted  his  wife  and  eldest  son  joint 
executors  thereof.  By  the  first  clause  of 
his  will  he  devised  to  his  wife  all  his  per- 
sonal estate,  with  power  to  sell  same  for 
the  payment  of  all  his  debts.  The  second 
clause  of  his  will  is,  to  wit:  ''To  my 
said  wife  I  devise  and  bequeath  full  power 
and  control  of  all  real  estate  with  which 
I  may  die  seised,  until  our  youngest  child 
shall  become  of  legal  age,  and  from  the 
issues,  rents,  and  profits  of  said  land,  to 
support  and  maintain  and  educate  our 
minor  children."  By  the  third  clause  of 
his  will  be  gave  all  the  remainder  of  his 
estate,  real  and  personal,  share  and  share 
alike,  to  his  eight  children  and  his  wife. 
The  note  given  by  the  testator  in  his  life- 
time, secured  by  deed  of  trust,  matured  in 
June,  1893,  at  which  time  his  surviving 
executor  made  a  payment  of  $200  on  the 
principal  of  the  debt,  and  procured  an  ex- 
tension of  the  remainder,  so  that  it  should 
mature  five  years  thereafter,  to  wit,  June, 
1898.  Between  these  dates  the  said  executor 
paid  $140  further  on  the  principal  of  said 
note  and  all  the  interest  accruing  thereon 
until  six  months  before  its  final  maturity. 
On  February  9,  1898,  W.  M.  Stigall,  the 
guardian  and  curator  of  four  of  the  minor 
children  of  the  testator,  joined  Louise  Ma- 
soner,  one  of  the  adult  heirs,  in  a  petition 
to  the  circuit  court  of  De  Kalb  county,  for 
the  appointment  of  some  suitable  person 
to  succeed  Mrs.  Berry  as  trustee,  under 
clause  2,  supra,  of  the  testator's  will,  and 
Mr.  Stigall  was  dlily  appointed.  None  of 
the  other  children  joined  in  that  proceeding. 
The  order  of  appointment  directed  said 
Stigall,  as  trustee,  to  wit,  "to  take  charge 
of  the  aforesaid  estate  of  John  Berry,  de- 
ceased, and  rent  the  same  to  the  best  ad- 
vantage, and,  after  paying  all  the  taxes  and 
insurance  and  paying  for  necessary  repairs 
on  said  real  estate,  to  apply  the  balance 
of  the  proceeds  from  said  rent  for  purposes 
set  out  and  contained  in  said  will."  Un- 
der this  appointment  Stigall  gave  bond  for 
$600.  A  few  months  l^ereafter  the  note 
secured  on   the  real  estate  matured,  and 
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Stigall  borrowed  $789.20  from  one  Thomaa 
L.  King,  executing  his  note  signed,  ''W. 
M.  Stigall,  Trustee,"  therefor,  and  under- 
took to  secure  the  same  by  a  deed  of  trust 
upon  the  real  estate  of  the  testator  signed 
by  himself  as  trustee.  The  note  so  given 
and  so  attempted  to  be  secured  was  due 
one  year  after  date.  With  the  proceeds  of 
that  note  Stigall  paid  and  discharged  the 
note  and  mortgage  given  by  the  testator, 
and  caused  the  old  mortgage  to  be  canceled 
of  record  and  caused  the  one  given  by  him- 
self to  the  lender  to  be  duly  recorded. 
Upon  the  maturity  of  the  note  so  given 
by  Stigall,  the  lender  (Thomas  L.  King) 
demanded  a  new  note  and  a  new  mortgage 
for  the  amount  then  due,  both  of  which 
were  duly  executed  and  recorded  by  Stigall 
as  trustee;  and  the  former  note  and  mort- 
gage given  by  him  in  that  capacity  were 
paid  and  canceled.  Thereafter  Stigall  was 
sued  for  an  accounting  as  trustee,  and 
sought  to  be  removed  as  such  by  the  pres- 
ent plaintiffs.  Stigall  filed  a  settlement  on 
February  5,  1904,  showing  a  balance  of 
$124.95  of  rents  collected  by  him,  after  tak- 
ing credit  for  certain  disbursements.  The 
circuit  oourt  confirmed  this  settlement, 
from  which  an  appeal  was  taken  to  the 
Kansas  City  court  of  appeals  (Berry  v. 
Stigall,  125  Mo.  App.  264,  102  S.  W.  585), 
where  the  judgment  of  the  lower  court  was 
affirmed,  except  as  to  an  item  of  $4.50. 

The  present  action  was  subsequently 
brought  by  the  children  of  John  Berry,  one 
of  them  being  a  minor  and  suing  by  his 
guardian,  for  the  purposes  of  annulling  and 
declaring  void  the  last  mortgage  or  deed 
of  trust  executed  upon  the  land  of  their 
father  to  Thomas  L.  King  by  W.  M.  Stigall, 
as  before  recited.  Since  the  filing  of  this 
suit,  Thomas  L.  King  has  died,  and  it  is 
now  revived  against  W.  M.  Stigall  and  W. 
A.  Wilson,  his  administrators.  To  this 
action  the  administrators  answered,  setting 
up  three  defenses:  (1)  That  said  W.  M. 
Stigall,  as  trustee,  under  the  terms  of  his 
appointment  by  the  circuit  court,  before 
quoted,  '*had  the  right  and  power,  the 
premises  conceded,  to  execute  the  afore- 
said note  and  deed  of  trust  to  said  King." 
(2)  That,  should  the  court  find  that  said 
note  and  deed  of  trust  so  executed  to  said 
King  are  void  and  of  no  effect,  then  the 
court  will  declare  that  the  defendants,  as 
administrators  of  the  said  King,  have  a 
Hen  on  the  land  described  in  said  deed 
of  trust  for  the  amount  of  $789.20.  (3) 
That,  if  the  court  should  find  that  defend- 
ants have  no  lien  on  said  land,  then  the 
court  will  adjudge  and  decree  that  they  be 
"subrogated"  to  the  rights  of  said  William 
Q.  Mintern,  to  whom  a  note  and  deed  of  i 
trust  had  been  executed  by  the  testator, 
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father  of  the  plaintiff s»  and  that  such  deed 
of  trust  be  declared  in  full  force  and  effect 
for  the  use  and  benefit  of  the  defendants. 

Upon  a  hearing  in  the  circuit  court  thera 
was  a  decree  entered  annulling  and  can- 
celing the  last  mortgage  or  deed  of  trust 
given  by  Stigall,  as  trustee,  to  Thomas  L. 
King.  From  that  decree  the  defendants 
have  appealed  to  this  court. 

I.  We  have  carefully  considered  the 
brief  filed  by  the  learned  counsel  for  plain- 
tiffs, and  we  are  unable  to  find  either  in 
its  points  or  argument  any  effort  to  sus- 
tain the  first  defense  set  up  in  their  an- 
swer in  this  case,  to  wit,  that  the  deed  of 
trust  by  Stigall,  as  trustee,  conveyed  tlie 
title  to  the  property  therein  described  to 
Thomas  L.  King,  other  than  a  claim  made 
(their  brief,  pages  6  and  7)  that  in  some 
way  he  got  such  power  and  authority  from 
the  decision  of  the  Kansas  City  court  of 
appeals  in  the  case  wherein  he  was  sued 
for  an  accounting.  No  question  as  to  the 
right  or  power  of  Stigall  to  convey  the 
title  to  the  real  estate  of  John  W.  Berry 
was  involved  in  that  case,  nor  was  any  such 
question  alluded  to  in  the  decision  of  that 
court.  Berry  v.  Stigall,  125  Mo.  App.  264, 
102  S.  W.  585.  The  sole  issue  in  that  suit 
was  whether  or  not  Stigall,  as  trustee  of 
the  rents  and  proceeds  of  the  plaintiffs, 
had  made  proper  disbursement  of  the 
money  so  received  by  him,  and  might  use 
a  portion  thereof  to  pay  a  note  which  he 
had  given  to  borrow  money  for  repairing 
the  estate.  The  Kansas  City  court  ruled 
that  the  terms  of  the  will  created  a  trust 
in  the  incomes  of  the  estate  in  the  wife  of 
the  testator  during  the  minority  of  the 
children,  to  which  Stigall  succeeded  under 
appointment  of  the  circuit  court,  and  au- 
thorized him  to  use  the  rents  collected  by 
him  for  the  repair  of  the  property  and  the 
prevention  of  its  decay  and  dilapidation.  In 
this  the  Kansas  City  court  of  appeals  was 
supported  by  the  language  of  the  clause 
of  the  will  and  the  objects  of  the  manage- 
rial trust  created  therein,  and  also  by  the 
terms  of  the  order  of  the  circuit  court  ap- 
pointing Stigall  as  trustee  after  the  death 
of  the  widow.  There  is  not  the  remotest 
hint  in  the  decision  in  that  case  that  Stig- 
all as  such  trustee  had  any  power  to  convey 
or  alien  the  title  to  the  real  estate  of  John 
W.  Berry  in  any  mode  or  for  any  purpose. 
The  only  trust  created  by  clause  2  of  the 
will  of  John  W.  Berry  was  the  power  and 
duty  therein  imposed  upon  his  wife  "from 
the  issues,  rents,  and  profits  of  said  lands, 
to  support,  maintain,  and  educate  our 
minor  children"  until  the  youngest  should 
be  of  age.  Under  the  terms  of  that  clause 
of  the  will,  Stigall,  as  the  successor  in 
trust,  had  not  a  trace  of  title  or  vestige 
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ef  estate  in  the  lands  of  the  testator,  and 
his  deed  of  trust  thereon  for  the  purpose 
of  securing  the  loan  made  to  him  by  Thom- 
as L.  King  had  no  other  effect  upon  the 
title  therein  attempted  to  be  conveyed,  than 
would  a  similar  instrument  executed  by 
any  other  stranger  to  the  estate. 

The  proposition  that  a  man  without 
any  title  to  real  estate  can  make  no  valid 
disposition  of  it  against  the  owners  is  one 
so  transparently  self-evident  that  it  does 
not  seem  to  have  been  nakedly  presented  to 
the  appellate  courts.  Hence,  the  only  rul- 
ings of  such  tribunals  illustrative  of  it  are 
those  made  in  cases  where  such  grantor 
had  some  estate  in  the  land,  or  some  power 
to  convey  it,  and  sought  to  exercise  a 
broader  right  than  that  given.  A  case  of 
this  sort  is  Price  v.  Courtney,  87  Mo.  387, 
56  Am.  Rep.  453.  There  the  devise  to  the 
trustee  was  of  all  the  property,  real  and 
persona],  of  the  testator,  in  trust  for  his 
children,  with  power  in  the  trustee  (Court- 
ney) to  sell  the  lands  and  to  have  all 
power,  management,  and  control  which  the 
testator  would  have  had  if  alive.  Assum- 
ing that  this  power  gave  him  a  right  to 
encumber  the  land,  the  trustee  executed  a 
mortgage  on  a  part  of  it,  and  claimed  to 
have  used  some  of  the  money  for  the  pay- 
ment of  taxes  on  other  parts  of  the  land. 
The  heir  brought  a  suit  to  annul  the  trust 
deed.  After  a  thorough  analysis  of  the  law, 
this  court  held  that  the  mortgage  made  by 
the  trustee  was  void.  Ibid.  p.  395.  That 
ruling  has  been  affirmed  in  the  recent  case 
of  Dougherty  v.  Dougherty,  204  Mo.  234, 
102  8.  W.  1099,  and  in  many  intervening 
decisions.  It  is  conclusive  of  the  invalidity 
of  the  trust  deed  in  the  case  at  bar.  For  if, 
as  determined  in  that  case,  a  trustee  hold- 
ing an  estate  in  the  land  with  power  to 
sell  and  manage  the  same  as  if  the  owner 
could  not,  as  against  his  ward,  execute  a 
mortgage  thereon,  for  a  much  stronger  rea- 
son the  deed  of  trust  executed  by  Stigall, 
who  had  no  quality  of  estate  in  the  land 
whatever^  and  no  authority  to  alien  it  in 
any  form,  is  void. 

It  is  only  just  to  the  learned  counsel  for 
appellants  to  state  that  they  did  not  at- 
tempt by  argument  in  their  brief  to  sus- 
tain the  first  defense  contained  in  their 
answer,  averring  the  validity  of  the  trust 
deed,  in  any  other  way  than  upon  the  as- 
sumption (shown  to  be  erroneous)  that 
the  decision  of  the  Kansas  City  court  of 
appeals  empowered  the  trustee  to  execute 
it.  The  first  defense  in  the  answer  cannot 
be  sustained. 

II.  As  the  deed  of  trust  executed  by 
the  trustee,  Stigall,  was  a  simple  nullity 
BO  far  as  the  title  of  the  plaintiffs  is  con- 
cerned to  the  land  described  in  said  in- 
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strument,  the  only  question  left  is  the  suf- 
ficiency of  the  second  and  third  defenses  set 
up  in  appellants'  answer  and  quoted  in  the 
statement,  to  the  effect  that  the  administra- 
tors of  Thomas  L.  King,  the  lender  of  the 
money  to  Stigall,  are  entitled  as  against 
the  plaintiffs,  the  devisees  of  the  land,  to 
have  it  charged  with  a  lien  by  subrogation 
or  some  other  equity.  First,  as  to  subro- 
gation. This  doctrine,  having  its  root  in 
the  Roman  law,  is  adopted  in  equity  juris- 
prudence and  applied  according  to  pre- 
scribed rules  in  this  state  and  elsewhere. 
The  parties  entitled  thereto  are  roughly 
divided  by  Mr.  Pomeroy  into  three  classes: 

(1)  'Those  who  act  in  performance  of  a 
legal   duty"   arising  by  agreement  or  law. 

(2)  "Those   who   act"   for   self-protection. 

(3)  "Those  who  act  at  the  request  of  the 
debtor  directly  or  indirectly,  or  upon  invi- 
tation of  the  public,  and  whose  payments 
are  favored  by  public  policy."  6  Pom.  Eq. 
Jur.  §§  921  et  seq.  The  writer  in  the  suc- 
ceeding pages  gives  examples  of  cases  fall- 
ing within  its  several  classifications.  Under 
the  first,  the  party  seeking  subrogation 
must  be  legally  bound  to  pay  the  debt.  If 
that  is  the  case  and  he  pays  it,  he  is  then 
entitled  to  be  subrogated  and  have  the 
benefits  of  all  the  rights  and  securities  of 
the  creditor  whose  claim  he  paid.  Under 
this  head  all  sureties,  whether  joint  debtors 
or  otherwise,  may  be  subrogated.  The  au- 
thor then  states  that  the  second  head  in- 
cludes those  who,  though  not  legally  bound, 
"yet  might  suffer  loss  if  the  obligation  is 
not  discharged,"  and  instances  subsequent 
encumbrancers  paying  off  prior  encum- 
brances as  being  in  this  class.  6  Pomeroy, 
§  921,  p.  1498.  As  to  the  third  class,  the 
author  cites  payments  made  neither  by  com- 
pulsion nor  for  self-protection,  but  by  a 
"stranger  to  the  obligation"  at  the  request 
of  some  party  liable  for  the  debt,  or  pur- 
chasers at  void  judicial  sales  whose  pur- 
chase money  was  applied  to  pay  liens  on 
the  property.     Pomeroy,  id.  p.  1499. 

The  law  on  the  subject  of  subrogation  is 
clearly  and  definitely  fixed,  and  the  parties 
entitled  thereto  defined,  in  the  decisions  of 
this  state.  Capen  v.  Garrison,  193  Mo.  335, 
5  L.RA.(N.S.)  838,  92  S.  W.  368;  Klei- 
mann  v.  Gieselmann,  114  Mo.  437,  35  Am. 
St.  Rep.  761,  21  S.  W.  796;  Kleimann  v. 
Geiselmann,  45  Mo.  App.  497 ;  Vall^  v.  Flem- 
ing, 29  Mo.  152,  loc.  cit.  166,  77  Am.  Dec. 
557;  Wooldridge  v.  Scott,  69  Mo.  669;  Bunn 
V.  Lindsay,  95  Mo.  250,  6  Am.  St.  Rep.  48, 
7  S.  W.  473;  Norton  v.  ffighleyman,  88  Mo. 
621 ;  Price  v.  Courtney,  87  Mo.  387,  56  Am. 
Rep.  453;  Evans  v.  Halleck,  83  Mtx  376; 
Bissett  V.  Grantham,  67  Mo.  App.  26;  Lem- 
mon  V.  Lincoln,  68  Mo.  App.  76. 

In  the  case  of  Vall6  v.  Fleming,  supra,  the 
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administrator,  proceding  under  the  statute 
to  sell  the  land  for  the  payment  of  debts, 
failed  to  give  the  proper  notice.  The  pur- 
chaser at  the  sale  bought  in  good  faith. 
His  money  was  used  by  the  administrator 
to  pay  off  a  mortgage  to  which  the  land 
was  subject.  The  heirs  of  the  intestate 
brought  suit  to  recover  the  land.  The  de- 
fendants were  representatives  of  the  pur- 
chaser, and  set  up  that  the  $60,000  paid  at 
the  sale  had  been  used  to  extinguish  the 
prior  mortgage,  and  asked  to  be  subro- 
gated thereto.  The  supreme  court  held, 
over  the  dissent  of  Judge  Scott,  that  this 
might  be  done.  This  case  has  been  again 
and  again  sustained  on  the  ground  that  the 
administrator  in  that  case  had  the  power 
to  sell  the  land  through  the  probate  court, 
and  that  the  purchaser,  having  bought  in 
good  faith  at  a  sale  where  the  public  were 
invited  to  bid,  was  entitled  to  be  subro- 
gated to  the  mortgage  extinguished  by  his 
money.  Clearly  the  status  of  the  purchaser 
in  that  case  was  radically  different  from 
that  of  King  in  the  case  at  bar.  In  the 
case  at  bar  Stigall  had  no  power  whatever 
to  mortgage  the  land  or  in  any  way  con- 
vey title  thereto.  He  made  no  attempt  to 
do  so  through  the  machinery  of  the  court, 
and  made  no  sale  at  which  the  public  were 
invited  to  bid.  The  case,  therefore,  bears 
no  relation  to  the  one  at  bar,  which  was  a 
private  transaction  wherein  Stigall  at- 
tempted to  mortgage  the  property  of  the 
heirs  of  Berry  in  order  to  obtain  money  to 
pay  off  an  existing  mortgage,  the  rate  of 
interest  on  which  had  been  reduced  to  6 
per  cent  by  the  extension  agreement.  To 
do  this  he  made  an  agreement  with  the  said 
King  whereby  King  would  lend  him  money 
at  7  per  cent,  provided  the  old  mortgage  was 
canceled  and  a  new  mortgage  should  be 
made  to  King,  which  was  done  at  a  higher 
rate  of  interest.  This  mortgage  to  King 
was  afterwards  compounded  and  a  second 
mortgage  and  note  executed  to  him  by 
Stigall  for  the  amount,  to  bear  interest  at 
the  rate  of  6  per  cent,  which  latter  is  the 
mortgage  sought  to  be  annulled  in  this  ac- 
tion. In  the  case  at  bar  Stigall  and  King 
simply  made  a  mistake  of  law;  each  doubt- 
less thinking  that  the  two  mortgages  exe- 
cuted by  Stigall  were  within  his  authority 
as  trustee  under  the  appointment  of  the 
circuit  court  of  De  Kalb  county,  and  as 
successor  to  the  trust  created  in  the  de- 
ceased widow  concerning  rents  of  the  land. 
The  next  case,  Wooldridge  v.  Scott,  69 
Mo.  669.  A'  creditor  of  an  estate  satisfied 
a  demand  filed  against  it,  and  gave  his  note 
for  the  balance  of  an  amount  necessary  to 
discharge  a  vendor's  lien  for  purchanc 
money  against  the  land  of  the  intestate, 
upon  the  understanding  that  he  should  be 
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I  subrogated  to  the  vendor's  lien.  The  cred- 
I  itor  subsequently  brought  a  suit  in  equity 
to  be  subrogated.  The  court  held:  "We 
are  clear  that  plaintiff  was  not  entitled  to 
have  a  lien  as  a  vendor  of  the  land  declared 
in  his  favor,  either  through  subrogation 
or   otherwise." 

The  next  case  is  Price  ▼.  Courtney,  87 
Mo.  387,  66  Am.  Rep.  463.  In  that  case,  as 
has  been  seen,  the  trustee,  though  endowed 
with  ample  power  to  sell  the  land  and  in- 
vested with  title  thereto  by  the  terms  of 
the  will,  had  no  power  to  mortgage  it.  He 
did  so,  however,  and  the  mortgagee  set  up 
a  right  to  subrogation  on  the  theory  that 
his  money  had  been  used  by  the  trustee 
for  the  payment  of  taxes  on  some  of  the 
lands  in  his  hands.  The  court  held  that  the 
proof  did  not  show  this  was  the  purpose 
of  the  mortgage,  but  added  the  following 
language:  "But,  even  had  it  been  loaned 
for  that  specific  purpose,  and  applied  in 
accordance  therewith,  such  loaning  and  such 
application  would  have  created  no  equity 
of  subrogation  or  otherwise  in  favor  of  him 
who  loaned  the  money  to  remove  the  lien. 
This  point  was  expressly  so  decided  in 
Wooldridge  v.  Scott,  supra.  It  is  true  that 
was  a  case  where  the  money  was  loaned  in 
order  to  remove  a  vendor's  lien,  but  this 
cannot  alter  the  principle,  which  must  un- 
derlie all  similar  transactions."  87  Mo.  loc. 
cit.  396.  The  case  of  Price  v.  Courtney  is 
identical  with  the  one  at  bar,  so  far  as 
the  action  of  the  trustee  in  making  the 
mortgage  is  concerned.  In  that  case,  as 
in  the  one  at  bar,  there  was  no  court  pro- 
ceeding, but  the  trustee  acted  without  any 
other  authority  than  that  given  to  him 
by  the  will,  and  undertook  in  excess  of  * 
that  authority  to  make  a  mortgage.  In 
the  case  at  bar  Stigall  executed  a  mort- 
gage without  any  authority  of  any  court, 
and  concerning  property  in  which  he  had 
no  estate  and  no  power  to  make  a  con- 
veyance  of  any   sort. 

The  next  case  is  Norton  v.  Highleyman, 
88  Mo.  621.  The  facts  were  that  Highley- 
man owned  a  tract  of  land  subject  to  a 
mortgage  in  favor  of  Pettis  county.  De- 
fault being  made,  the  county  directed  the 
foreclosure  of  the  mortgage.  On  the  day 
of  sale,  Highleyman  informed  the  sheriff 
he  was  willing  to  pay  all  the  land  was 
worth  and  more  than  the  debt.  Plaintiff, 
whose  land  joined  that  about  to  be  sold, 
appeared  at  the  sale  to  buy  the  same, 
but  was  told  that  the  sale  would  be  post- 
poned. He  thereupon  left,  and  the  land 
was  sold  to  Highleyman,  who  did  not,  how- 
ever, pay  his  bid.  Seven  days  afterwards 
the  plaintiff  appeared,  and  the  county  court, 
being  in  session  and  being  informed  of  the 
facts,  ordered   him  to  pay  the  sheriff  the 
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amount  bid  by  Highleyman;  and  plaintiff, 
"believing  that  by  so  doing  he  would  suc- 
ceed to  the  right  of  Highleyman  under  said 
bid  and  get  a  deed,  paid  the  money,  and 
the  mortgage  was  entered  satisfied."  Plain- 
tiff subsequently  brought  suit,  asking  to 
be  substituted  to  the  rights  of  the  coimty, 
and  that  the  mortgage  of  the  county  be 
enforced  in  his  favor.  Demurrer  to  his  pe- 
tition was  sustained.  The  case  was  ap- 
pealed. The  supreme  court  held  that  the 
parties  had  made  a  mistake  in  a  matter  of 
law,  and  the  plaintiff  was  not  entitled  to 
any  relief,  citing  and  approving  Price  y. 
Courtney,  supra,  and  adding:  "Before  a 
third  party  making  payment  of  a  debt 
secured  by  mortgage  can  be  subrogated  to 
the  rights  of  the  mortgagee,  he  must  show 
either  that  he  made  the  payment  at  the 
request  of  the  mortgagor,  or  to  protect 
some  interest  he  had  of  his  own  at  the 
time  of  the  payment."  Norton  v.  Highley- 
man,   88   Mo.   loc.    cit.    624. 

The  next  case  is  Bimn  v.  Lindsay.  In 
that  case,  in  speaking  of  the  right  of 
plaintiff  to  subrogation  claimed,  the  court 
said:  "The  facts  proven  show  that  the 
plaintiff  is  not  entitled  to  the  subroga- 
tion which  he  prays  for,  either  as  of  right 
or  by  convention.  'The  demand  of  it 
creditor  which  is  paid  with  the  money  of 
a  third  person,  without  any  agreement 
that  the  security  shall  be  assigned  or  kept 
on  foot  for  the  benefit  of  such  third  per- 
son, is  absolutely  extinguished,  but  the 
doctrine  of  subrogation  will  be  applied 
when  the  person  claiming  its  benefit  has 
been  compelled  to  pay  the  debt  of  a  third 
person  in  order  to  protect  his  own  rights 
or  to  save  his  own  property/  " — citing  cases 
and  approving  Price  v.  Courtney,  supra. 
Bunn  V.  Lindsay,  95  Mo.  loc.  cit.  259,  6 
Am.  St.  Rep.  48,  7  S.  W.  476. 

The  next  ease  is  Eleimann  v.  Giesel- 
mann.  That  case  originated  in  the  8t.  Louis 
court  of  appeals  and  was  sent  to  this  court 
and  decided  by  division  2.  The  point  in 
judgment  was  the  right  of  one  who  ad- 
vanced money  to  a  debtor  to  pay  off  a 
deed  of  trust  on  his  land,  to  be  subro- 
gated thereto.  Mrs.  Werk  loaned  $1,600 
to  Mrs.  Gieselmann  to  pay  a  debt  owed 
fay  her  deceased  husband,  which  was  se- 
cured by  deed  of  trust  on  the  property  in 
controversy.  The-  money  was  applied  to 
the  extinguishment  of  the  prior  encum- 
brance. The  property  was  subject  to  home- 
stead riffhts  in  the  children  and  passed  by 
deTiae.  The  court  held  that  the  transac- 
tion resulted  from  a  mutual  mistake  of 
law  on  the  part  of  the  two  women,  the 
lender  thinking  the  widow  had  a  right 
under  the  will  to  convey  the  property, 
and  the  widow  sharing  the  same  view,  and 
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added:  "Granting  that  there  was  a  mu- 
tual mistake  between  Mrs.  Werk  and  Mrs. 
Gieselmann  as  to  the  interest  acquired  by 
the  latter  to  the  property  under  the  will 
of  her  deceased  husband,  and  right  to  con- 
vey the  same  as  she  intended  to  do,  it 
was  merely  a  mistake  of  law  against  which 
a  court  of  equity  will  not  grant  relief." 
Kleimann  v.  Gieselmann,  114  Mo.  loc.  cit. 
444,  445,  35 'Am.  St.  Rep.  761,  21  S.  W. 
800.  It  is  impossible  to  distinguish  that 
case  from  the  one  at  bar.  Thomas  L. 
King  doubtless  believed  that  Stigall,  as 
trustee,  had  the  right  to  execute  a  mort- 
gage on  the  land  in  question,  and  Stigall 
doubtless  took  the  same  view.  Both  of 
them  were  mistaken  as  to  the  power  of 
Stigall  under  his  appointment  as  trustee 
and  under  the  will  of  John  Berry.  Equity 
never  relieves  parties  from  the  results  of 
a  mistake  of  law,  in  the  absence  of  circum- 
stances amounting  to  fraud  in  bringing 
about  the  contract  between  them.  Faust 
V.  Bimer,  30  Mo.  414;  Kleimann  v.  Giesel- 
mann, supra,  114  Mo.  loc.  cit.  445. 

The  next  case  is  Capen  v.  Garrison,  193 
Mo.  335,  5  L.RJ^.(N.S.)  838,  92  S.  W.  368. 
In  that  case  the  curator  of  certain  minors 
executed  a  mortgage  upon  their  property 
after  petitioning  the  probate  court  for  au- 
thority so  to  do,  for  the  purpose  of  paying 
off  an  existing  encumbrance.  The  court 
made  the  order  as  requested,  and  the  money 
secured  by  the  curator  was  applied  to  the 
payment  of  the  pre-existing  encumbrance 
(which  was  released  and  canceled  of  rec- 
ord) and  to  the  accumulated  taxes.  The 
new  deed  of  trust  to  the  lender  was  duly 
recorded.  The  prayer  of  the  petition  of  the 
mortgagee  was  that  his  deed  of  trust  be 
held  to  be  a  valid  lien;  that,  if  that  could 
not  be  done,  then  that  the  entry  of  satis- 
faction of  the  old'  deed  of  trust  be  set 
aside  and  he  be  subrogated  to  th^  rights 
of  the  creditor  secured  thereby;  and  if 
that  could  not  be  done,  that  he  be  entitled 
to  have  an  equitable  lien  on  the  property 
and  a  foreclosure  thereof.  The  court,  in 
a  careful  opinion,  and  after  reviewing  the 
law  of  this  state  and  many  of  the  casee 
cited  above,  was  forced  to  the  conclusion 
that  the  lender  of  the  money  was  not  en- 
titled to  redress  in  either  mode,  and  that 
the  deed  of  trust  executed  to  him  by  the 
curator  was  void;  that  the  case  in  question 
was  clearly  distinguishable  from  the  one 
of  Vall6  V.  Fleming,  29  Mo.  152,  77  Am. 
Dec.  557,  supra,  in  that  the  curator  had  no 
power  to  mortgage  his  ward's  land  in  order 
to  borrow  money  to  discharge  a  pre-exist- 
ing encumbrance  under  the  statutes  of  this 
state,  whereas  the  administrator  in  the 
case  of  Vall^  v.  Fleming,  supra,  did  have 
the  power  to  sell  the  land  in  controversy 
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in  that  case  for  the  payment  of  the  debts 
of  his  intestate.  Wherefore  it  might  well 
be  held  that  one  of  the  public  buying  in 
good  faith  at  his  sale  would  be  entitled 
to  enforce  against  the  owners  of  the  land 
a  lien  for  the  amount  of  his  purchase 
money;  it  having  been  applied  to  the  ex- 
tinguishment of  a  prior  lien.  In  the  case 
of  Capen  v.  Garrison,  supra,  the  court 
said:  "The  difference  between  that  case 
and  this  is  that  the  administrator's  sale 
was  for  a  purpose  for  which  the  law  au- 
thorized a  sale,  and  the  only  reason  the 
sale  was  not  valid  was  irregularities  in 
the  proceeding,  whereas  in  this  case  the 
proceedings  were  in  due  form,  but  the  pur- 
pose for  which  the  probate  court  essayed 
to  authorize  the  curator  to  execute  the 
deed  was  not  one  for  which  the  law  au- 
thorized the  curator  to  encumber  his  ward's 
land."  103  Mo.  loc.  cit.  344.  The  court 
then,  in  reference  to  the  claim  for  an  equi- 
table lien,  used  this  language:  "The  doc 
trine  of  equitable  lien  follows  closely  on 
that  of  subrogation.  They  both  come  un- 
der the  maxim,  'Equality  is  equity,'  and 
they  are  applied  only  in  cases  where  the 
law  fails  to  give  relief,  and  justice  would 
suffer  without  them.  But  the  doctrine  of 
equitable  lien  has  its  prescribed  bounda- 
ries as  well  as  that  of  subrogation;  it  is 
not  a  limitless  remedy  to  be  applied  ac- 
cording to  the  measiire  of  the  conscience 
of  the  particular  chancellor,  any  more  than, 
as  an  illustrious  law  writer  said,  to  the 
measure  of  his  foot.  The  right  to  an 
equitable  lien  arises  when  a  party,  at  the 
request  of  another,  advances  him  money 
to  be  applied,  and  which  is  applied,  to  the 
discliarge  of  a  legal  obligation  of  that 
other,  but  when,  owing  to  the  disability  of 
the  person  to  whom  the  money  is  ad- 
vanced, no  valid  contract  is  made  for  its 
paymemt.  For  example,  if  money  is  ad- 
vanced to  a  minor  to  pay  a  debt  which  he 
has  incurred  for  necessaries  furnished  him, 
no  action  at  law  lies  to  recover  of  the 
minor  on  a  contract,  express  or  implied, 
for  the  repayment  of  the  money  loaned; 
yet,  as  the  money  was  loaned  to  discharge 
a  debt  for  which  the  minor  was  liable  at 
law,  and  it  was  used  for  that  purpose,  a 
court  of  equity  will  charge  a  lien  on  the 
minor's  property  to  repay  the  sum  ad- 
vanced. 3  Pom.  Eq.  Jur.  §  1300.  The  doc- 
trine of  equitable  lien  is  not  limited  to  an 
advancement  to  a  minor,  but  it  is  limited 
to  cases  where  the  same  principle  applies, 
as  is  illustrated  in  the  above  supposed  case. 
In  the  case  at  bar  there  waa  no  legtH  obli- 
gation on  these  minora  to  pay  thia  deibt, 
and  therefore  there  toaa  no  foundation  on 
which  to  buUd  an  equitable  lien.  The  doc- 
trine of  equitable  lien  appliea  no  more  in 
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fafx>r  of  a  mere  volunteer  than  does .  the 
doctrine  of  aubrogation,"  (The  italics  are 
ours.)  Capen  v.  Garrison,  193  Mo.  loc.  cit. 
349,  350,  6  LJIA.(N.S.)  838,  92  S.  W.  372. 
This  case  is  absolutely  determinative  of 
the  one  at  bar.  It  is  bottomed  on  an  un- 
broken line  of  authorities  in  this  state. 
It  has  never  been  reversed  or  criticized, 
but  has  been  cited  and  approved,  as  is  also 
the  case  of  Kleimann  v.  Gieselmann,  supra, 
by  Circuit  Judge  Sanborn  in  the  case  of 
Nichols  V.  Waukesha  Cftnning  Co.  (D.  C.) 
195  Fed.  loc.  cit.  816,  817.  In  that  case 
Judge  Sanborn  used  the  following  language: 
"Kleimann  v.  Gieselmann,  114  Mo.  437,  35 
Am.  St.  Rep.  761,  21  S.  W.  796,  is  a  case 
quite  similar  in  its  general  features  to  the 
one  under  consideration.  A  mortgage  was 
made  to  take  up  an  earlier  one.  The  mort- 
gaged property  was  the  subject  of  a  de- 
vise by  will,  and  the  new  mortgage  was 
made  by  the  widow  instead  of  the  devisees, 
through  a  mistake  of  law  in  construing  the 
will.  The  money  advanced  by  the  mort- 
gagee was  used  to  pay  the  earlier  mort- 
gage, and,  upon  the  later  one  being  held 
void,  the  person  who  advanced  the  money 
sought  to  be  subrogated  to  the  security 
of  the  first  mortgage.  It  wan  held  that 
equity  could  not  relieve  him, — there  being 
no  circumstances  of  unfairness,  fraud,  or 
mistake  of  fact,  simply  a  pure  misappre- 
hension of  law.  To  the  same  effect  is 
Capen  v.  Garrison,  193  Mo.  335,  5  L.R.A. 
(N.S.)  838,  92  S.  W.  368."  It  is  also  cited 
and  approved  by  the  same  judge  in  the 
case  of  Re  Lee,  105  C.  C.  A.  117,  182  Fed. 
loc.  cit.  587,  588. 

It  is  impossible  under  the  facts  con- 
tained in  this  record,  and  as  shown  by  the 
testimony  of  Stigall  (who  was  the  only 
witness  for  the  defendants),  to  afford  the 
personal  representatives  of  King  any  relief 
by  subrogation  or  equitable  lien  against  the 
land  described  in  the  last  mortgage  to  him. 
Stigall,  when  permitted  to  testify  over  the 
objection  of  plaintiffs  on  the  ground  that 
King,  the  other  party  to  the  contract,  was 
dead,  stated  in  reference  to  securing  the 
money:  "Q.  At  whose  request?  A«  At  my 
request."  There  is  no  pretense  in  the 
brief  of  counsel,  nor  an  atom  of  evidence 
tending  to  show,  that  King  made  this  pay- 
ment at  the  request  of  any  other  person 
than  Stigall.  He  coiild  not  have  made  it 
at  the  request  of  Berry,  for  Berry  had  died 
before  Stigall  became  trustee  of  the  lands. 
He  could  not  have  made  it  at  the  request 
of  the  widow,  for  she  had  died  before  Stigall 
was  appointed  trustee.  There  is  not  a 
acintiUa  of  testimony  that  he  ever  applied 
to  any  of  the  minors  who  had  become  of 
age,  for  authority  to  borrow  this  money, 
nor  would  it  have  availed  him  if  he  had, 
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because,  as  shown  in  the  case  of  Capen  v. 
Garrison,  supra,  and  as  is  the  law,  the 
original  deed  of  trust  given  by  their  father 
was  not  a  debt  against  any  of  his  children. 
Stigall  did  not  even  try  to  get  the  author- 
ity of  the  court  to  authorize  his  action  in 
mortgaging  the  real  estate  of  the  plaintiffs. 
There  was  not  a  circumstance  in  the  case 
which  does  not  conclusively  show  that  the 
transaction  resulted  solely  from  a  simple 
mistake  of  law  on  the  part  of  Stigall, 
into  which  he  and  the  mortgagee  fell  in 
that  they  believed  he  had  power  to  exe- 
cute the  mortgage  in  question.  As  demon- 
strative of  that,  the  lender  demanded  that 
the  original  mortgage  be  canceled  and  de- 
livered up,  and  that  a  new  one  be  made  to 
him,  which  was  done,  and  (as  shown  by  his 
answer)    at  an   increased  rate   of   interest. 

There  is  no  possible  l^al  view  point 
whereby  this  transaction,  growing  out  of  a 
mistake  of  law  on  the  part  of  Stigall  and 
King,  can  create  any  right  of  subrogation 
or  equity  as  against  the  heirs,  who  are 
the  plaintiffs  in  this  action.  As  has  been 
shown,  the  law  governing  the  case  at  bar 
has  been  settled  by  at  least  ten  cases  in 
the  appellate  courts  in  this  state,  and 
is  in  perfect  accord  with  the  great  weight 
of  authority  by  the  text  writers,  above 
quoted,  and  in  the  decisions  of  other  tribu- 
nals. The  learned  commissioner  seemed  to 
think  that  some  authority  for  a  contrary 
notion  is  afforded  by  the  case  of  Donohue 
V.  Daniel,  58  Md.  loc.  cit.  600.  That  case 
simply  held  that  a  curator  who  had  re- 
moved some  encumbrances  existing  against 
his  wards  and  their  property  would  have  a 
just  and  legitimate  claim  against  them, 
and  would  be  entitled  to  the  benefit  of  a 
lien  which  he  raised  ("more  especially  when 
he  did  so  by  an  order  of  the  orphans' 
court").  This  latter  feature  is  not  noticed 
in  the  quotation  from  that  case  by  the 
learned  commissioner.  The  case  is  there- 
fore wholly  distinguishable  from  the  one 
at  bar,  even  if  it  were  well  reasoned  or 
supported  by  authority,  which  »  not  con- 
ceded. 

Kor  is  there  any  support  f«r  his  view  in 
the  case  of  Cutter  v.  Burroughs,  100  Me. 
loc.  cit.  392,  61  Atl.  767.  The  doctrine 
there  announced  is  simply  that  the  law 
will  not  permit  a  person  to  sell  a  tract 
of  land  and  take  the  purchase  money,  and 
then,  because  the  sale  is  informal  and  void, 
allow  him  or  his  heirs  to  recover  back  the 
land  and  keep  the  money.  At  a  mere  glance 
it  will  be  perceived  that  in  the  case  at  bar 
there  was  not  a  sale  of  the  land  by  its 
owners,  the  children  of  John  Berry,  but 
a  sale  by  a  stranger  to  the  title  to  a 
third  party,  without  the  authority,  con- 
sent, or  knowledge  of  the  plaintiffs,  upon 
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his  own  initiative  and  occasioned  by  a  mis- 
take on  his  part  and  that  of  the  mort- 
gagee as  to  his  right  in  the  premises. 
Clearly,  if  John  Berry  had  sold  this  land 
and  gotten  the  money,  he  could  not  after- 
wards, nor  could  his  heirs  in  case  of  his 
death,  set  up  the  invalidity  of  the  sale 
while  retaining  the  purchase  money.  Noth- 
ing could  be  more  foreign  to  the  case  at 
bar  than  this  citation. 

Neither  is  there  any  relevancy  in  the  au- 
thority alluded  to  by  the  learned  commis- 
sioner in  Coleman  v.  Frazer,  3  Bush,  loc. 
cit.  309,  310.  The  court  simply  announced 
in  that  case  that,  inasmuch  as  lunatics,  like 
infants  and  married  women,  are  charge- 
able as  for  necessaries,  therefore  a  person 
of  unsound  mind,  to  whose  attorney  money 
had  been  loaned  to  relieve  his  estate  of  an 
encumbrance,  might  be  liable  for  the  money 
upon  an  implied  promise  or  by  subrogation. 
The  only  ground  of  the  decision  is,  as 
said,  the  liability  of  such  persons  for  neces- 
saries, to  support  which  Parsons  on  Con- 
tracts is  cited. 

Under  the  statutes  of  this  state  no  cura- 
tor or  minor  can  borrow  money  and  pledge 
his  land  therefor  except  for  education  and 
maintenance.  He  is  shorn  of  every  other 
faculty  of  charging  the  real  estate  of  his 
ward.  Rev.  Stat.  1009,  §  430;  Capen  v. 
Garrison,  supra. 

The  conclusion  is  that  the  judgment  of 
the  trial  court  is  correct  and  ^ould  be  af- 
firmed. 

Graves  and  Faris,  JJ.,  concur  in  this 
opinion. 

Petition  for  rehearing  denied  December 
21,  1913. 
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BERNHARDT  J.  JOBST 

V. 

HAYDEN  BROTHERS,  Impleaded,  etc, 

Appt. 

(84  Neb.  735,  121  N.  W.  067.) 

Parties  —  objection  —  waiver. 

1.  Where  the  fact  that  a  defendant  Is 
jointly  interested  with  the  plaintiff  in  the 

Headnotes  by  Calkins,  C. 

Note,  —  Effect  of  uyaiver,  without  new 
oonsideriationf  of  time  olauee  in  a 
InUlding  contract. 

There  is  very  little  authority  on  the 
effect  of  waiver;  without  a  new  consideration, 
of  the  time  clause  in  a  building  contract. 
It  is  held   in   Eureka  Stone  Co.   v.   First 
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subject  of  the  action  appears  upon  the  face 
of  the  petition,  the  objection  that  such  de- 
fendant is  not  made  a  party  plaintiff  is 
waived  by  a  failure  to  demur  upon  that 
ground. 

Appeal  —  defect  of  parties  •«  harmless 
error. 

2.  A  judgment  rendered  in  a  suit  in  equity 
will  not  be  reversed  for  the  reason  that 
a  party  who  should  have  been  made  plaintiff 
is  made  defendant  instead,  when  the  party 
against  whom  judgment  is  rendered  is  not 
prejudiced  thereby. 

Contract  —  extra  work  •«  written  order 
—waiver. 

*3.  Where  a  contractor,  with  the  knowl- 
edge and  consent  of  the  owner,  and  under 
direction  of  the  architect,  but  without  a 
written  order,  performs  extra  work,  entail- 
ing additional  expense,  he  will  not  be  pre- 
cluded from  recovering  reasonable  compen- 
sation therefor  bv  a  clause  in  the  contract 
which  provides  that  no  alteration  shall  be 
made  in  the  work  done  or  described  by  the 
drawings  and  specifications  except  upon  a 
written  order  from  the  architect. 

Same  —  construction  by  parties  — -  en- 
forcement. 

4.  Where   the   parties   have   acted   upon 

*For  effect  of  stipulation  that  alterations 
or  extras  must  be  ordered  in  writing,  see 
note  to  Headley  v.  Cavileer,  48  L.RJ^.(N.S.) 
664. 


and  construed  a  contract,  in  the  absence 
of  any  mistake  or  misunderstanding  be- 
tween them,  the  coiirt  will  enforce  such 
contract  as  so  piterpreted. 

Building    contract    —    time    clause    — 
waiver. 

6.  Where  a  contract  requires  a  building 
to  be  erected  by  a  specified  time,  the  naked 
promise  of  the  owner  to  waive  the  time 
clause,  made  without  consideration,  is  in- 
valid, and  such  owner  is  not  thereby  es- 
topped to  claim  damages  for  such  delay 
when  it  does  not  appear  that  the  contrac- 
tor acted  upon  such  promise. 

Same  — -  delay  —  written  claim  —  es- 
toppel. 

6.  Such  promise  will,  however,  estop  the 
owner  from  insisting  upon  a  stipulation  of 
the  contract  which  provides  that  no  al- 
lowance shall  be  made  for  delays  caused  by 
the  owner  unless  a  claim  therefor  is  pre- 
sented in  writing  to  the  architect. 

Appeal  —  insufficient  finding  of  fact  — 
remand. 

7.  Where  there  is  no  finding  of  the  dis- 
trict court  upon  a  material  fact,  and  the 
evidence  in  tne  record  is  not  directed  to 
the  ascertainment  thereof,  the  case  will  be 
remanded  for  further  proceedings. 

(June  11,  1909.) 

APPEAL  by  defendant  Hayden  Brothers 
from  a  judgment  of  the  District  Court 


Christian  Church,  86  Ark.  212,  126  Am. 
St.  Rep.  1088,  110  S.  W.  1042,  however, 
that  an  extension  of  time  granted  to  a  con- 
tractor by  the  owner  of  a  building  for  its 
completion,  after  the  expiration  of  the 
time  in  which  it  should  have  been  com- 
pleted, without  any  consideration  to  sup- 
port it,  neither  adds  to  nor  takes  away 
any   obligations   of   the   contractor's   bond. 

And  in  Empire  State  Surety  Co.  v.  Han- 
son, 107  C.  C.  A.  1,  184  Fed.  58,  a  case 
also  involving  a  contractor's  bond,  the  ex- 
tension by  the  owner  of  the  time  for  the 
completion  of  a  building  contract,  in  con- 
sideration of  the  promise  of  the  contractor 
to  complete  the  building  by  the  extended 
time  agreed  upon,  was  held  not  binding, 
because  not  supported  by  any  lawful  con- 
sideration, since  the  contractor's  agreement 
to  do  either  all  or  less  than  he  already 
was  bound  to  do  is  not  such  a  consideration. 
It  is  further  stated  that  there  was  no  alle- 
gation that  the  contractor  relied  upon  the 
asserted  extension,  or  that  his  default  was 
in  anywise  induced  by  it. 

While  making  the  statement  that  a 
waiver,  to  be  binding,  must  either  operate 
by  way  of  estoppel,*  or  be  supported  by  a 
valuable  consideration,  the  decision  in  liaw- 
rence  County  v.  Stewart,  72  Ark.  525,  81 
S.  W.  1059,  apparently  is  based  upon  the 
theory  that  there  was  no  waiver,  it  being 
held  that  a  part  payment  of  the  amount 
due  the  contractor  after  the  time  specified 
for  the  completion  of  the  building,  although 
the  building  was  still  incomplete,  was  not 
inconsistent  with  the  claim  for  damages 
50  L.R.A.(N.S.) 


under  a  contract  providing  for  a  penalty 
in  case  of  failure  to  complete  the  building 
at  a  time  specified,  where  the  owner  had 
retained  enough  of  the  consideration  to 
cover  the  damages  claimed  by  it  on  that  ac- 
count. Nor  was  the  fact  that  the  county, 
the  owner,  authorized  the  clerk  to  use  an 
office  in  the  building,  and  allowed  the  cir- 
cuit court  to  use  the  building  before  it  was 
accepted,  inconsistent  with  the  claim  for 
damages  set  up  by  the  county  in  the  case, 
such  use  being  with  the  consent  of  the  con- 
tractor, where  the  countv  was  not  asking 
for  damages  for  delay  m  completing  the 
building  after  it  had  thus  taken  possession, 
but  for  damages  that  had  already  accrued. 
In  a  considerable  number  of  cases,  the 
question  what  constitutes  a  waiver  is  dis- 
cussed. These  involve  various  acts  of  the 
owner,  such  as  ordering  additional  work, 
allowing  the  contractor  to  proceed  after 
default  in  completing  the  building  by  the 
time  agreed,  accepting  the  building  after 
it  is  thus  completed,  and  various  other  acts 
of  the  owner.  In  some  of  these  cases  in 
which  the  waiver  was  given  effect,  it  seems 
that  there  was  no  consideration,  but  the  at- 
tention of  the  court  was  not  directed  to 
this  point,  this  question  not  being  raised, 
and  tnerefore  the  cases  cannot  be  considered 
authority  on  the  point  annotated.  In  still 
other  cases,  the  owner  and  contractor  have 
by  subsequent  agreement  modified  the 
original  contract.  These  latter  cases,  of 
course,  involve  another  principle. 

W.  A.  E. 
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for  Douglas  County  in  {>laintifT*s  favor  in 
an  action  brought  to  foreclose  a  mechanics' 
lien  and  to  recover  the  balance  alleged  to 
.     be  due  on  a  building  contract.    Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Smyth  &  Smith,  for  appellant: 

Failure  to  give  written  notice  in  accord- 
ance with  the  terms  of  the  agreement  for- 
feited any  right  on  the  part  of  the  con- 
tractor to  the  extension  of  time  agreed 
upon. 

Feeney  v.  Bardsley,  66  N.  J.  L.  239,  49 
Atl.  443;  Curry  v.  Olmstead,  26  R.  I.  462, 
59  Atl.  392;  Davis  v.  La  Crosse  Hospital 
Asso.  121  Wis.  579,  99  N.  W.  351,  1  Ann. 
Cas.  950;  J.  G.  Wagner  Co.  v.  Cawker,  112 
Wis.  532,  88  N.  W.  599;  Chapman  Deco- 
rative Co.  V.  Security  Mut.  L.  Ins.  Co.  79 
C.  C.  A.  137,  149  Fed.  189;  Mercer  v.  Har- 
ris, 4  Neb.  77;  School  Dist.  v.  Randall,  5 
Neb.  408;  Anderson  v.  Imhoff,  34  Neb.  335, 
61  N.  W.  864. 

A  waiver,  to  be  effective,  must  have 
'either  a  consideration  or  rest  upon  an  es- 
toppel. 

Reynolds  v.  Burlington  &  M.  R.  R.  Co. 
11  Neb.  186,  7  N.  W.  737;  Bishop,  Contr. 
§  796;  State  v.  Paxton,  65  Neb.  131,  90 
X.  W.  983;  Wittenberg  v.  Mollyneaux,  60 
Neb.  583,  83  N.  W.  842. 

W^aiving  the  time  clause  did  not  waive 
the  right  to  damages. 

30  Am.  &  Eng.  Enc.  Law,  1259,  1260; 
Mclntire  v.  Barnes,  4  Colo.  285;  Smith  v. 
Smith,  45  Vt.  433. 

Messrs.  Gnrley  A  Woodroagh,  for  ap- 
pellee Jobst: 

The  provision  of  the  contract  concerning 
notice  of  delay  and  certificate  of  exten- 
sion of  time  by  the  architect  does  not  apply 
to  a  case  such  as  that  presented  by  the 
record. 

King  Iron  Bridge  &  Mfg.  Co.  v.  St.  Louis, 
10  L.R.A.  826,  43  Fed.  768;  Huckestein  v. 
Kelly,  152  Pa.  631,^5  Atl.  747;  Havens  v. 
Robertson,  75  Neb.  205,   166  N.  W.   336. 

The  builder  may  waive  or  extend  the 
time  within  which  the  contract  is  to  be 
performed  by  the  contractor,  and  no  new 
extraneous  consideration  is  necessary  for 
an  agreement  to  extend  the  time  of  per- 
formance. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  1259; 
Thomhill  ▼.  Neats,  8  C.  B.  N.  S.  831,  2 
L.  T.  N.  S.  639;  Wood  v.  Bemal,  19  Ves. 
Jr.  220,  12  Revised  Rep.  173;  Mundy  v. 
Stevens,  9  C.  C.  A.  366,  17  U.  S.  App.  442, 
61  Fed.  77;  United  States  use  of  Rowland 
V.  Guerber,  124  Fed.  823;  Gleason  v.  United 
States,  33  Ct.  CI.  65;  Mundy  v.  United 
States,  35  Ct.  CI.  265;  McGinley  v.  Hardy, 
18  Cal.  115;  Luckhart  v.  Ogden,  30  Cal.  547, 
2  Mor.  Min.  Rep.  601;  White  v.  Soto,  82 
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Cal.  6.54,  23  Pac.  210;  Witmer  Bros.  Co.  v. 
Weid,  108  Cal.  569,  41  Pac.  491;  Dargin  v. 
Cranson,  12  Colo.  App.  368,  56  Pac.  619; 
O'Keefe  v.  St.  Francis's  Church,  59  Conn. 
561,  22  Atl.  325;  Paddock  v.  Stout,  121  111. 
671,  13  N.  E.  182;  St.  Louis  Nat.  Stock 
Yards  v.  O'Reilly,  85  HI.  546;  Young  v. 
Wells  Glass  Co.  187  HI.  626,  58  N.  E.  606, 
affirming  87  111.  App.  537;  Hutchinson  v. 
New  Sharon,  C.  V.  &  E.  R.  Co.  63  Iowa, 
727,  18  N.  W.  915;  Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  S.  W.  18,  957; 
Moore  v.  Detroit  Locomotive  Works,  14 
Mich.  266;  Barnard  v.  McLeod,  114  Mich. 
73,  72  N.  W.  24;  Erskine  v.  Johnson,  23 
Neb.  261,  36  N.  W.  510;  Van  Buskirk  v. 
Stow,  42  Barb.  9;  Cooke  v.  Odd  Fellows' 
Fraternal  Union,  49  Hun,  23,  1  N.  Y.  Supp. 
498;  Gallagher  v.  Nichols,  60  N.  Y.  438; 
Elting  V.  Dayton,  63  Hun,  629,  17  N.  Y. 
Supp.  849;  Smith  v.  Corn,  3*  Misc.  545,  23 
N.  Y.  Supp.  326;  Emslie  v.  Livingston,  51 
App.  Div.  628,  64  N.  Y.  Supp.  259;  Rode  v. 
Auerbach,  31  Misc.  765,  64  N.  Y.  Supp. 
774;  Stout  V.  Jones,  9  N.  Y.  S.  R.  570; 
Huckestein  v.  Kelly,  152  Pa.  631,  25  Atl. 
747;  Blood  v.  Fargo  &  S.  Elevator  Co.  1 
S.  D.  71;  Towson  v.  Reese,  1  Tenn.  Ch. 
245;  Smith  v.  Smith,  45  Vt.  433. 

Mr.  Isaac  E.  Congdon,  for  Lehmer  & 
Collins: 

In  spite  of  any  stipulations  in  a  written 
contract,  if  a  contractor  furnishes  mate- 
rial and  labor  that,  beyond  all  doubt,  con- 
stitutes an  extra,  with  the  knowledge  and 
consent  of  the  owner  or  his  authorized 
agent,  the  extra  must  be  paid  for,  although 
no  written  order  for  it  is  given,  on  the 
ground  that  the  strict  terms  of  the  origi- 
nal  written   contract  are   waived. 

McLeod  V.  Genius,  31  Neb.  5,  47  N.  W. 
473. 

Calkins,  C,  filed  the  following  opinion: 
This  was  an  action  by  the  plaintiff  to 
foreclose  a  mechanics'  lien  upon  a  build- 
ing which  he  had  erected  under  a  written 
contract  with  the  defendant,  Hayden  Broth- 
ers, a  corporation,  hereinafter  called  the 
"owner."  A  portion  of  his  claim  was  for 
the  remainder  of  the  contract  price,  to 
which  were  added,  for  extras,  sundry  items. 
The  owner  contested  a  portion  of  these 
claims  for  extras  and  demanded  a  large 
sum  for  defects  in  construction  and  dam- 
ages for  delay  in  the  completion  of  the 
building.  The  district  court  allowed  part 
of  plaintiff's  claim  for  extras  and  deducted 
from  the  plaintiff's  contract  price  for  de- 
fects in  construction,  $100  for  the  freezing 
of  the  west  wall,  and  $500  on  account  of 
defective  fioor  topping.  It  found  that  the 
owner  agreed  to  and  did  release  the  plaintiff 
from   any   and   aU  claims   for  damages   on 
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account  of  delay  in  completing  the  build- 
ing, and  rendered  judgment  against  it  for 
the  sum  of  $9,620.38. 

1.  It  appears:  That  the  plaintiff  first 
entered  into  a  contract  with  the  owner  for 
the  construction  of  a  building  which  was 
designed  with  re-enforced  concrete  columns 
on  the  28th  day  of  March,  1905;  that  the 
city  inspector,  not  being  at  that  time  ac- 
quainted with  this  method  of  construction, 
refused  to  approve  the  plans,  and  the  de- 
sign was  changed  so  as  to  call  for  steel 
columns  in  place  of  the  other;  and  that  on 
April  12th  an  additional  contract  was  made 
providing  for  the  latter  construction  and 
for  the  payment  of  the  increased  expense 
that  the  same  entailed.  Between  the  date 
of  the  execution  of  these  two  contracts,  a 
contract  was  entered  into  between  the 
plaintiff,  on  the  one  part,  and  the  defend- 
ants Lehmer  and  Collins,  on  the  other, 
which  recited  that  the  latter  had  the  ex- 
clusive agency  for  a  certain  system  of  re- 
enforced  concrete  construction,  and  provid- 
ed that  certain  specified  parts  of  whatever 
work  of  that  class  should  be  contracted  for 
by  the  plaintiff  should  be  executed  by  the 
said  Lehmer  and  Collins.  After  the  making 
of  the  contract  between  the  plaintiff  and 
the  owner,  the  plaintiff  entered  into  a  sup- 
plemental contract  with  Lehmer  and  Col- 
lins in  reference  to  the  construction  of  the 
Haydea  building,  under  which  the  plain- 
tiff agreed  to  execute  certain  specified  parts 
of  such  eonstruction,  and  the  said  Lehmer 
and  Collins  agreed  to  execute  certain  other 
parts,  each  for  a  fixed  price.  The  plain- 
tiff filed  a  mechanics'  lien  for  the  entire 
amount  claimed  to  be  due  upon  the  con- 
tract, and  Lehmer  and  Collins  filed  a  lien 
for  the  amount  claimed  to  be  due  them, 
on  the  theory  that  they  were  to  be  regarded 
as  subcontractors.  The  court  found  that 
the  plaintiff  and  Lehmer  and  Collins  were 
a  partnership,  but  permitted  the  plaintiff 
to  prosecute  this  action  for  the  use  of 
such  partnership,  and  in  entering  its  de- 
cree made  the  same  for  the  benefit  of  the 
plaintiff  and  the  said  Lehmer  and  Collins. 
There  is  no  contest  between  Jobst  and  Leh- 
mer and  Collins,  but  the  owner  questions 
the  right  of  Jobst  to  bring  the  suit  in  his 
own  name.  Whether  the  agreement  re- 
ferred to  constituted  Lehmer  and  Collins 
partners  with  Jobst,  or  simply  made  them 
subcontractors,  we  do  not  deem  it  neces- 
sary to  determine.  If  such  agreement  did 
constitute  a  partnership,  then  the  action 
should  have  been  in  the  name  of  all  the 
members  of  the  firm.  Under  this  assump- 
tion, there  was  a  defect  of  parties  plaintiff 
which  constitutes  the  fourth  ground  of  de- 
murrer under  §  94  of  the  Civil  Code  (Cob- 
bey's  Anno.  Stat.  1907,  §  1097).  Section 
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96,  Civ.  Code  (Cobbey's  Anno.  Stat.  1907, 
§  1099),  provides  that,  if  no  objection  be 
taken  eltlier  by  demurrer  or  answer,  the 
defendant  shall  be  deemed  to  have  waived 
the  same.  The  facts  concerning  the  in- 
terest of  these  parties  were  fully  disclosed 
upon  the  face  of  the  petition,  and  the  owner 
therefore  waived  the  same  by  a  failure  to 
demur. 

2.  Further,  §  146  of  the  Civil  Code  (Cob- 
bey's Anno.  Stat.  1907,  §  1145)  requires 
that  no  judgment  shall  be  reversed  on  ac- 
count of  any  error  which  does  not  affect 
the  substantial  rights  of  the  adverse  party. 
In  this  case  all  the  parties  were  before  the 
court,  and  the  owner  is  as  fully  protected 
against  any  claims  that  might  be  made  by 
Lehmer  and  Collins  as  it  would  have  been 
had  they  been  made  parties  plaintiff  in- 
stead of  defendants.  It  is  not  pointed  out 
how  the  owner  is  prejudiced  by  this  al- 
leged error  of  the  court,  and,  in  the  absence 
of  such  prejudice,  the  judgment  should  not 
be  reversed,  even  assuming  the  position 
of  the  owner  as  to  the  proper  parties  to  be 
correct. 

3.  The  owner  complains  that  the  allow- 
ance of  $100  for  the  defect  in  the  west 
wall  and  $500  for  defects  in  the  topping  of 
the  floor  was  inauKlcient,  and  we  are  asked 
to  re-examine  the  question  of  fact  passed 
upon  by  the  lower  court.  After  a  careful 
reading  of  a  most  voluminous  record,  we 
are  unable  to  say  that  the  court  below 
should  have  arrived  at  a  different  conclu- 
sion than  was  reached.  There  was  evi- 
dence which  would  have  justified  a  con- 
clusion that  the  work  was  very  poor  in 
quality,  and,  opposed  to  this,  testimony 
that  the  work  fulfilled  the  conditions  of 
the  Sipecifications  of  the  contract.  Under 
these  circumstances  the  finding  of  the  dis- 
trict court  will  not  be  set  aside. 

4.  The  contract  contained  the  provision: 
'*No  alteration  shall  be  made  in  the  work 
done  or  described  by'  the  drawings  and 
specifications  except  upon  a  written  order 
from  the  architect,  and  when  so  made  the 
value  of  the  work  added  or  omitted  shall 
be  computed  by  the  architect,  and  the 
amount  so  ascertained  shall  be  added  to  or 
deducted  from  the  contract  price."  The 
court  included  in  its  decree  six  items  for 
which  it  is  contended  the  architect  had 
not  made  a  written  order,  and  it  is  in- 
sisted as  a  matter  of  law  that,  under 
the  above-quoted  provision,  they  cannot  be 
allowed.  Only  two  of  these  items  are  ar- 
gued in  the  brief.  It  is  admitted  that,  on 
account  of  the  caving  in  of  the  earthen 
embankment  during  the  winter,  it  was 
found  expedient  to  extend  the  basement 
and  sub-basement  some  8  feet  farther  into 
the    street   than    was   originally    intended. 
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This  involved  going  that  distance  beyond 
the  curb,  which  was  the  boundary  accord- 
ing to  the  original  plans.  It  necessitated 
additional  brickwork  and  the  use  of  heav- 
ier steel  to  support  the  weight  of  the  road- 
way above.  It  is  not  contended  that  the 
work  was  not  performed  with  the  knowl- 
edge and  under  the  direction  of  the  archi- 
tect, and  that  it  did  not  impose  an  extra 
burden  and  additional  expense  upon  the 
contractor.  The  other  item  was  for  a 
change  in  the  form  of  foundation  in  the 
northern  part  of  the  west  wall,  made  neces- 
sary, or  at  least  expedient,  by  conditions 
which  we  will  notice  more  fully  hereafter. 
It  is  enough  to  say  that  it  was  found  im- 
practicable to  proceed  'with  the  work  in 
this  part  of  the  construction  according  to 
the  original  specifications.  There  was  a 
sketch  or  plan  for  the  new  work,  which 
the  testimony  shows  was  approved  by  the 
architect;  but  this  document  had  apparent- 
ly been  lost  at  the  time  of  the  trial.  There 
is  no  question  made  as  to  the  merit  of 
these  claims,  but  it  is  insisted  that  the 
above-quoted  clause  in  the  contract  pro- 
hibits their  allowance.  We  do  not  think 
this  clause  susceptible  of  the  construction 
contended  for.  It  does  not  provide  that 
the  contractor  shall  forfeit  his  right  to 
compensation  for  extras  performed  by  him 
at  the  request  of  the  owner  or  the  archi- 
tect without  the  written  direction  stipu- 
lated for.  The  evidence  abundantly  estab- 
lishes that  the  extras  so  complained  of  were 
performed  at  the  direction  and  upon  the 
request  of  the  owner  and  architect,  and 
the  clause  in  the  contract  quoted  does  not 
prevent   their  allowance. 

5.  The  building  in  question  was  designed 
to  occupy  the  entire  area  of  the  lot,  which 
was  62x132  feet.  It  fronted  on  Douglas 
street,  and  was  bounded  on  the  east  by 
the  Boston  Store  and  on  the  north  by  the 
Patterson  building,  both  owned  by  the 
Brandeis  Company.  There  were  two  stories 
below  the  level  of  Douglas  street,  and 
these  were  planned  to  reach  under  the  side- 
walk, and  later  were  extended  under  a 
portion  of  the  roadway.  The  preparation 
of  the  site  involved  the  excavation  of  the 
entire  lot  to  a  depth  of  from  20  to  30  feet, 
and  this  part  of  the  work  had  been  largely 
executed  when  the  first  negotiations  took 
place  between  the  plaintiff  and  the  owner. 
The  contract  for  the  grading  had  been  let 
by  the  owner  to  one  Jackson  nearly  a  year 
before,  and  it  was  well  understood  by  the 
parties  that  the  plaintiff  was  not  to  do 
any  portion  of  the  excavating.  Nothing 
is  said  in  the  contract  proper  about  the 
excavating,  but  in  the  specifications  there 
is  a  clause  requiring  the  contractor  to  ex- 
cavate to  the  proper  depth.  It  is  said  by 
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counsel  for  the  owner  in  their  brief  that 
Jobst  was  to  do  the  excavating,  but  thia 
position  is  not  very  seriously  insisted  upon. 
It  is  undisputed  that  all  the  parties  acted 
upon  the  understanding  that  the  plaintiff 
was  imder  no  obligation  to  do  the  excavat- 
ing, and  that  they  so  construed  the  con- 
tract. It  is  a  settled  principle  of  construc- 
tion that,  where  the  parties  have  acted 
upon  and  construed  a  contract,  in  the  ab- 
sence of  any  mistake  or  misunderstanding 
between  them,  the  court  will  enforce  the 
contract   as   so   interpreted. 

6.  The  contract  provided  that  the  plain- 
tiff was  to  finish  and  deliver  to  the  owner 
the  sub-basement  and  basement  on  or  be- 
fore the  1st  day  of  June,  1005,  and  to  com- 
plete and  turn  over  the  whole  building  on 
or  before  the  1st  day  of  September  in  the 
same  year,  and  it  contained  the  stipulation 
that  if  the  contractor  should  fail  to  deliver 
said  building  complete  in  every  respect  on 
the  1st  day  of  September,  1905,  he  should 
pay  the  owner  as  liquidated  damages  the 
sum  of  $25  a  day  for  each  day  after  the 
1st  day  of  September,  1905,  until  the  build- 
ing should  be  delivered  by  him,  unless  he 
was  prevented  from  so  doing  by  some  of 
the  causes  which  the  contract  provided 
should  be  a  sufficient  excuse  for  delay.  The 
building  was  not  in  fact  completed  until 
the  following  June.  The  evidence  shows 
that  the  rental  value  of  the  building  com- 
plete exceeded  the  sum  of  $25  a  day,  and 
the  owner  claims  that  it  should  be  allowed 
that  amoimt  under  the  provisions  of  this 
contract.  The  plaintiff  claims  that  the 
delay  in  the  completion  of  the  work  was 
caused  by  the  failure  to  finish  the  excava- 
tion; and,  further,  that  in  July,  1905,  the 
owner  agreed  to  waive  the  time  clause  in 
the  contract.  The  court  below  made  no 
finding  as  to  the  cause  of  the  delay,  but 
found  that  the  owner  waived  the  time 
clause  and  agreed  to  and  did  release  the 
plaintiff  from  any  and  all  claims  on  acoount 
of  delays  in  completing  the  building  with- 
in the  time  limited  in  the  contract.  The 
owner  argues  that  the  evidence  does  not 
sustain  this  finding,  but  a  careful  reading 
of  the  testimony  convinces  us  that  this  con- 
tention cannot  be  maintained,  and  that  the 
finding  of  fact  by  the  district  court  is  fully 
sustained.  Further,  the  owner  insists  that, 
if  such  a  promise  was  made  by  it,  it  was 
without  consideration,  and  therefore  in- 
valid as  a  contract,  and  that  it  was  not 
acted  upon  by  the  plaintiff  so  as  to  estop 
the  owner  from  insisting  upon  its  invalid- 
ity. We  are  of  the  opinion  that  the  con- 
tention of  the  owner  upon  this  point  must 
be  sustained,  and  that  its  promise  to  waive 
the  time  clause,  being  without  considera- 
tion, is  void  aa  a  contract,  and  that,  the 
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plaintiff  not  being  shown  to  have  acted 
upon  the  same,  the  owner  is  not  estopped 
now  to  make  a  claim  for  such  damages. 

7.  It  does  not,  however,  follow  that  the 
promise  of  the  owner,  though  not  amount- 
ing to  a  contract,  nor  estopping  it  to  claim 
damages  for  delay,  had  no  effect  whatever. 
The  provision  of  the  contract  respecting 
delays  which  should  extend  the  plaintiff's 
time  for  the  completion  of  the  building 
was  as  follows:  ''Should  the  contractor  be 
obstructed  or  delayed  in  the  prosecution  or 
completion  of  his  work  by  the  act,  neglect, 
delay,  or  default  of  the  owner  or  archi- 
tect, or  any  other  contractor  employed  by 
such  owner  upon  the  work,  then  the  time 
herein  fixed  for  the  completion  of  the  work 
shall  be  extended  for  a  period  equivalent 
to  the  time  lost  by  reason  of  any  or  all 
of  the  causes  aforesaid.  But  no  such  al- 
lowance shall  be  made  unless  a  claim  there- 
for is  presented  in  writing  to  the  architect 
within  twenty-four  hours  of  the  occur- 
rence of  such  delay.  The  duration  of  such 
extension  flhall  be  certified  to  by  the  archi- 
tect." It  does  not  appear  that  the  plain- 
tiff made  a  claim  in  writing  to  the  archi- 
tect for  an  extension  of  time  in  accordance 
with  these  provisions,  and  it  is  very  stren- 
uously insisted  that,  in  the  default  of  hav- 
ing taken  such  action,  he  is  precluded  now 
from  showing  that  he  was  delayed  by  the 
fault  of  the  owner  or  other  contractors. 
If  it  be  t^ue,  as  the  district  court  found 
(and  its  finding,  as  we  have  seen,  must  be 
here  sustained),  that  the  owner  made  this 
agreement,  and  the  plaintiff,  relying  upon 
its  promise,  neglected  to  make  his  claim  in 
writing,  we  think  the  owner  should  be  and 
is  estopped  to  insist  upon  the  provisions 
of  this  clause.  It  would  have  been  an  idle 
act  for  the  plaintiff  to  aflk  an  extension 
when  the  owner  had  already  promised  not 
to  insist  upon  the  completion  of  the  build- 
ing at  the  time  stipulated.  Such  a  prom- 
ise naturallv  lulled  the  contractor  into  a 
sense  of  security,  and  was  well  calculated 
to  prevent  him  from  taking  steps  under 
the  provisions  of  the  contract  quoted.  We 
therefore  conclude  that  the  plaintiff  was 
entitled  to  an  extension  of  the  time  equal 
to  the  period  of  delay  caused  by  the  fail- 
ure of  the  owner  to  have  his  property  in 
condition  for  the  erection  of  the  building. 

8.  The  excavation  necessary  to  prepare 
the  site  for  the  building  was  nearly  com- 
pleted at  the  time  of  the  making  of  the 
contract  in  question.  There  was  some  earth 
which  had  washed  in  during  the  winter, 
and  holes  for  the  piers  to  be  dug,  and  a 
quantity  of  earth  remaining  under  a  bridge 
or  runway  to  be  removed.  It  was  neces- 
sary to  excavate  a  few  inches  deeper  over 
most  of  the  surface,  and  there  was  a  bank 
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of  earth  extending  so.iie  feet  from  the  line 
yet  to  be  excavated  on  the  north  part  of 
the  west  boundary  of  the  building  t-ite. 
The  east  wall  of  the  Patterson  building 
was  flush  with  the  west  line  of  the  pro- 
posed building  for  about  60  feet  from  the 
line  of  Douglas  street,  at  which  point  there 
was  a  jog  of  7  feet  to  the  west,  and  from 
there  to  the  rear  of  the  lot  the  east  wall 
of  the  Patterson  building  was  about  7  feet 
west  of  the  west  line  of  the  lot.  It  does 
not  appear  in  the  evidence  how  far  below 
the  surface  the  foundation  of  this  part  of 
the  Patterson  building  was  carried,  but  it 
sufiiciently  appears  that  it  was  very  much 
above  the  grade  of  the  new  building,  and 
that  the  excavation  upon  this  part  of  the 
site  could  not  be  safely  made  until  this 
portion  of  the  Patterson  building  was  in 
some.  VTay  supported.  But  for  this,  the 
work  necessary  to  complete  the  excavation 
of  the  lot  could  have  been  performed  in 
ten  days  or  two  weeks.  In  fact,  it  was 
not  practicable  for  the  plaintiff  to  install 
the  foundations  in  this  part  of  the  work 
until  long  after  the  time  in  which  the 
whole  was  to  have  been  completed.  It 
is  true  that  other  portions  of  the  work 
were  carried  up,  but  that  the  work  was 
done  at  a  disadvantage,  and  that  consider- 
able delay  was  caused  by  the  failure  to 
have  this  part  of  the  site  in  a  proper  con- 
dition to  permit  the  installation  of  the 
foundations,  is  evident.  On  the  other  hand, 
we  are  not  satisfied  that  all  the  delay  wan 
chargeable  to  this  cause.  The  district  court 
made  no  finding  as  to  how  much  delay  was 
caused  by  the  owner's  failure  to  have  .the 
site  in  proper  condition,  and  how  much 
was  owing  to  other  causes  for  which  the 
owner  was  not  responsible.  The  evidence 
does  not  seem  to  have  been  directed  to 
this   question. 

We  think  the  case  should  be  remanded  to 
the  district  court,  with  instructions  that 
a  finding  be  made  upon  this  question  only 
upon  the  evidence  already  taken,  and  such 
other  evidence  as  may  be  produced,  and 
that  the  owner  be  allowed  the  stipulated 
damages  for  the  delay  after  deducting:  such 
delays  as  were  properly  chargeable  to  its 
action  or  failure  to  act,  and  that  the  judg- 
ment be  modified  if  such  findings  render  it 
necessary.  It  appears  that  work  of  this 
character  cannot  properly  be  executed  in 
freezing  weather,  and,  if  the  giving  to 
plaintiff  of  such  extension  as  he  may  be 
entitled  to  should  postpone  the  date  of 
completion  into  the  period  of  freezing 
weather,  then  and  in  such  case  the  period 
during  which  such  work  could  not  be  safely 
prosecuted  on  account  of*  frost  should  be 
deducted  from  the  period  of  his  delay. 

We  therefore  recommend  that  the  judg- 
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ment  of  the  District  Court  be  reversed, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance   with  this  opinion. 

Duffle,  Spperson,  and  Good,  CC,  con- 
cur. 

Per  Curiam; 

For  the  reasons  stated  in  the  for^;oing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

Petition  for  rehearing  denied. 


NEVADA   SUPREME   COURT. 

EX  PARTE  F.  H.  KUHNS. 

<—  Nev.  — ,  137  Pac.  83.) 

Fxtradltion  — -  error  In  indictment  —  ef- 
fect. 

1.  That  a  copy  of  an  indictment  upon 
which  an  allied  fugitive  from  justice  was 
arrested  in  extradition  proceedings  shows 
the  oflfense  to  be  barred  by  the  statute  of 
limitations  does  not  avail  accused  to  secure 
his  discharge  from  custody  under  a  warrant 
of  the  governor  issued  upon  papers  con- 
taining a  duly  certified  copy  of  the  indict- 
ment which  shows  that  the  offense  was  com- 
mitted within  the  limitation  period. 

Same  —  situs  of  offense  —  nonsupport 
of  wife. 

2.  One  not  in  arrears  under  his  agree- 
ment to  support  his  wife,  from  whom  he 
has  separated  at  the  time  he  leaves  the 
state,  IS  not  subject  to  extradition  as  a 
fugitive  from  justice  for  failure  to  support 
her,  in  case  he  subsequently  becomes  de- 
linquent in  his  payments. 

(December  16,  1913.) 

APPLICATION  by  petitioner  for  a  writ 
of  habeas  corpus  to  secure  his  discharge 
from  arrest  under  an  extradition  warrant. 
Petitioner   discharged. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  Cbartz,  for  petitioner: 

The  court  may  hear  testimony  and  evi- 
dence to  determine  whether  the  prisoner 
»  ' 

Note. —  Ex  PABTE  KuHNS  seems  to  be 
the  only  case  passing  upon  the  right  to 
extradite  one  who  abandons  his  wife  or 
family  after  leaving  the  state  of  their 
domicil,  which  is  seeking  his  extradition. 

The  general  effect  of  residence  of  the 
parties  upon  the  jurisdiction  of  the  offense 
of  desertion  or  failure  to  provide  for  wife 
or  family  is  discussed  in  State  v.  Gillmore, 
47  L.R.A.(N.S.)  218,  and  the  note  append- 
ed thereto. 
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I  should  be  remanded,  held  to  bail,  or  dis- 
charged from  custody. 

9  Enc.  PI.  &  Pr.  1052,  subdiv.  b,;  Ex 
parte  Hose,  34  Nev.  87,  116  Pac.  417;  Ex 
parte  Lewis,  34  Nev.  28,  115  Pad.  729. 

'The  accused  is  entitled  to  insist  upon 
proof  that  he  was  within  the  demanding 
state  at  the  time  when  he  is  alleged  to 
have  committed  the  crime  charged,  and 
subsequently  withdrew  from  its  jurisdic- 
tion so  that  he  could  not  be  reached  by 
its  criminal  process. 

12  Am.  &  Eng.  Enc.  Law,  601-602. 

Talbot,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Petitioner  seeks  to  be  discharged  from 
arrest  under  a  warrant  issued  by  the  gov- 
ernor of  the  state  of  Nevada  on  extradi- 
tion papers  from  the  state  of  Pennsylvania. 

Under  copies  duly  authenticated  by  the 
signature  of  the  president  judge  and  clerk 
and  seal  of  the  court,  and  accompanying 
the  requisition  papers,  it  appears  that  in 
the  court  of  quarter  sessions  of  the  peace 
for  the  county  of  Allegheny,  state  of  Penn- 
sylvania, on  November  12,  1913,  an  indict- 
ment was  returned  charging  that  on  the 
1st  day  of  April,  1913,  the  petitioner,  at 
the  county  of  Allegheny,  did  separate  him- 
self from,  and  neglect  to  maintain,  his  wife 
and  minor  child.  Acting  upon  what  is 
shown  upon  the  face  of  these  papers,  and 
without  taking  testimony,  the  governor  of 
this  state  issued  his  warrant  foV  the  arrest. 
and  extradition  of  petitioner,  and  it  is 
from  this  arrest  and  extradition  warrant 
that  he  seeks  to  be  released. 

Prior  to  the  arrival  of  the  extradition 
papers,  the  sheriff  of  Ormsby  county  ar- 
rested the  petitioner  after  receiving  a  copy 
of  the  indictment,  which  charged  the  de- 
sertion and  nonsupport  of  the  wife  and 
child  to  have  been  in  the  year  1900.  Ap- 
plication was  made  to  the  district  court 
for  a  writ  of  habeas  corpus.  It  was  con- 
tended that  the  offense,  as  shown  by  the  copy 
of  the  indictment,  was  barred  by  the  statute 
of  limitations,  and  last  Friday  the 
district  court  ordered  the  discharge  of  the 
petitioner. 

As  the  date  given  for  the  alleged  offense 
in  that  copy  of  the  indictment  was  evi- 
dently a  clerical  error,  which  does  not 
appear  in  the  copy  of  the  indictment  accom- 
panying the  extradition  papers,  this  objec- 
tion does  not  avail  the  petitioner  in  this 
proceeding,  for  he  now  seeks  his  discharge 
from  the  warrant  of  the  governor,  issued 
upon  the  papers  containing  a  duly  certified 
copy  of  the  indictment,  alleging  the  offense 
to  have  been  committed  on  the  1st  day  of 
April,  1913. 

From  the  evidence  presented  for  our  con- 
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fiideration,  it  appears  without  contradiction 
that  on  the  27th  day  of  May,  1910,  the  pe- 
titioner and  his  wife  entered  into  a  written 
agreement  to  live  separate  and  apart  from 
each  other,  and  for  the  payment  by  the 
petitioner  of  $50  per  month  in  advance  for 
the  support  of  his  wife  and  minor  son,  to 
the  wife,  who  in  addition  received  the  rent- 
al of  $20  per  pionth,  or  $16  per  month, 
from  a  dwelling  house;  that  petitioner 
made  the  monthly  payments  \mder  the 
agreement  to  and  including  the  month  of 
April,  1913,  and  that  the  last  of  these  pay- 
ments was  made  in  advance  for  that  month 
by  check  drawn  by  petitioner  and  dated 
April  1,  1913;  that  he  has  since  failed  to 
make  the  payments,  but  has  contributed  a 
small  amount  toward  the  support  of  the 
minor  son;  and  that  prior  to  any  delin- 
quency in  payments  or  failure  to  support, 
he  left  the  state  of  Pennsylvania  on  the 
29th  day  of  March,  1913,  and  has  not  since 
returned  there,  and  has  resided  in  the  state 
of  Nevada  since  his  arrival  here  on  the  3d 
day  of  April,   1913. 

The  indictment  was  found  upon  the  tes- 
timony of  the  wife  of  the  petitioner.  In 
her  detailed  sworn  "statement  of  circum- 
stances of  aggravation,"  accompanying  the 
requisition  papers,  she  states,  among  other 
things,  that  petitioner  separated  himself 
from  her  and  his  children  on  the  Ist  day 
of  April,  1910,  without  reasonable  cause, 
and  has  since  that  day  refused  to  live  with 
or  make  his  home  with  her;  that  on  or 
about  the  30th  day  of  March,  1913,  the 
petitioner  closed  his  office  in  the  city  of 
Pittsburg,  where  he  was  practising  as  a 
specialist  on  the  treatment  of  the  eye,  ear, 
nose,  and  throat  for  a  number  of  years, 
and  gave  his  accounts  into  the  hands  of  a 
collection  agency,  and  absolutely  discon- 
tinued his  business  in  the  city  of  Pitts- 
burg; and  that  ever  since  March  30,  1913, 
petitioner  has  wilfully  neglected  to  main- 
tain her  and  their  son,  and  that  they  are 
wholly  dependent  on  their  earnings  for 
adequate  support,  aside  from  the  income 
of  about  $15  monthly  rental  from  a  piece 
of  property  belonging  to  her. 

In  this  proceeding  disputed  facts  are  not 
regarded  as  in  any  way  controlling,  and  if 
these  statements  made  in  her  affidavit  may 
be  considered  as  contradicting  the  direst 
evidence  of  the  petitioner  that  he  drew 
his  check  on  the  27th  day  of  March,  1913, 
dated  the  1st  day  of  April,  1913,  for  the 
payment  in  advance  for  April,  according 
to  the  agreement  for  supporting  her  and 
the  boy,  which  has  been  introduced  in  evi- 
dence, nevertheless  the  "statement  of  cir- 
cumstances of  aggravation"  accompanying 
the  papers  does  not  show  that  there  was 
any  failure  on  his  part  to  keep  the  agree- 
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ment  or  .to  support  her  and  the  son  until 
after  he  left  the  state  of  Pennsylvania, 
while,  according  to  his  testimony  and  un- 
der the  written  agreement,  there  was  no 
default  on  his  part  for  more  than  a  month 
after  his  departure  from  that  state. 

As  the  agreement  of  separation  was  in 
force,  there  was  no  abandonment  of  the 
wife.  Any  failure  to  support  her  or  the 
son  did  not  occur  while  petitioner  was  in 
the  state  of  Pennsylvania. 

If,  as  contended,  we  are  not  to  consider 
the  undisputed  evidence  that  the  petitioner 
was  not  delinquent  in  performing  the  con- 
ditions of  hifl  contract,  and  did  not  fail 
to  support  his  wife  and  child,  until  more 
than  a  month  after  he  left  the  state  of 
Pennsylvania,  and  that  under  the  admitted 
facts  no  conviction  could  be  obtained  under 
the  indictment,  and  that  the  holding  and 
taking  of  the  petitioner  for  trial  would  re- 
sult in  fruitless  expense  to  the  state  of 
Pennsylvania  and  unnecessary  hardship  to 
petitioner,  the  question  remains  whether 
he  is  a  fugitive  from  justice,  subject  to  ex- 
tradition, when  it  appears  beyond  dispute 
that  he  was  not  in  the  state  of  Pennsyl- 
vania at  the  time  he  is  alleged  by  the 
indictment  to  have  committed  the  misde- 
meanor there.  A  person  while  in  one  state 
may  be  guilty  of  the  commission  of  a  crime 
in  another  state,  when  he  is  operating  with 
an  agent  or  accessory  there,  as  in  Re  Cook 
(G.  C.)  49  Fed.  833,  in  which  the  accused 
was  convicted  of  receiving  deposits  in  an 
insolvent  bank  mostly  owned  by  him  in  the 
state  of  Wisconsin  while  he  was  in  Chicago; 
and  the  case  of  State  v.  Chapman,  6  Nev. 
320,  in  which  it  was  held  that  one  of  the 
accused  persons  who  went  to  the  state  of 
California,  and  from  there  telegraphed  his 
accomplices  in  the  robbery  when  the  treas- 
ure would  be  shipped,  was  properly  con- 
victed as  an  accessory  before  the  fact  in 
this  state.  There  is  no  principle  of  the 
law  relating  to  agency  or  accessory  by 
which  the  petitioner  can  be  held.  He  did 
not,  with  the  assistance  of  any  other  per- 
j  son  in  Pennsylvania,  commit  the  offense 
charged  after  be  came  to  Nevada.  His  acts 
in  selling  his  furniture  and  placing  his  ac- 
counts with  a  collection  agency  before  he 
left  the  state  of  Pennsylvania  did  not  con- 
stitute or  result  in  any  crime. 

It  has  been  held  often  that  the  court 
may  hear  testimony  and  discharge  a  per- 
son held  under  a  warrant  for  extradition, 
if  the  undisputed  facts  justify  his  release 
or  show  that  he  is  not  a  fugitive  from  jus- 
tice. Eureka  County  Bank  Habeas  Corpus 
Cases,  36  Nev.  80,  126  Pac.  666,  129  Pac. 
308. 

In  habeas  corpus  proceedings  before  the 
circuit  court  of  the  United  States  for  the 
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district  of  Maryland,  in  Bruce  ▼.  Rayner, 
62  G.  O.  A.  501,  124  Fed.  481,  under  an  in- 
dictment for  bigamy  alleged  to  have  been 
committed  more  than  two  years  before  the 
finding  of  the  indictment  in  a  state  in 
which  that  offense  is  barred  within  two 
years  unless  the  accused  flees  from  justice, 
the  petitioner  was  allowed  to  prove  that 
he  remained  in  that  state  without  being 
concealed  for  more  than  two  years  after 
the  date  of  the  alleged  offense,  and  it  was 
held  that  such  evidence  would  not  go  to 
any  matter  of  defense,  but  tended  to  prove 
that  the  petitioner  was  not  a  fugitive  from 
justice. 

In  Ex  parte  Reggel,  114  U.  S.  651,  29  L. 
ed.  253,  5  8up.  Ct  Rep.  1153,  5  Am.  Grim. 
Rep.  218,  the  court  said:  "The  only  ques- 
tion remaining  to  be  considered  relates  to 
the  alleged  want  of  competent  evidence 
before  the  governor  of  Utah  at  the  time  he 
issued  the  warrant  of  arrest,  to  prove  that 
the  appellant  was  a  fugitive  from  the  jus- 
tice of  Pennsylvania.  Undoubtedly  the  act 
of  Gongreae  did  not  impose  upon  the 
executive  authority  of  the  territory  the 
duty  of  surrendering  the  appellant,  unless 
it  was  made  to  appear,  in  some  proper  way, 
that  he  was  a  fugitive  from  justice.  In 
other  words,  the  appellant  was  entitled, 
under  the  act  of  Gongress,  to  insist  upon 
proof  that  he  was  within  the  demanding 
state  at  the  time  he  is  alleged  to  have  com- 
mitted the  crime  charged,  and  subsequently 
withdrew  from  her  jurisdiction,  so  that  he 
could  not  be  reached  by  her  criminal  proc- 
ess. The  statute,  it  is  to  be  observed,  does 
not  prescribe  the  character  of  such  proof; 
but  that  the  executive  authority  of  the 
territory  was  not  required,  by  the  act  of 
Gongress,  to  cause  the  arrest  of  appellant 
and  his  delivery  to  the  agent  |ippointed 
by  the  governor  of  Pennsylvania,  without 
proof  of  the  fact  that  he  was  a  fugitive 
from  justice,  is,  in  our  judgment,  clear 
from  tiie  language  of  that  act.  Any  other 
interpretation  would  lead  to  the  conclusion 
that  the  mere  requisition  by  the  executive 
of  the  demanding  state,  accompanied  by  the 
copy  of  an  indictment  or  an  affidavit  before 
a  magistrate,  certified  by  him  to  be  authen- 
tic, charging  the  acciised  with  crime  com- 
mitted within  her  limits,  imposes  upon  the 
executive  of  the  state  or  territory  where 
the  accused  is  found,  the  duty  of  surrender- 
ing him,  although  he  may  be  satisfied,  from 
incontestable  proof,  that  the  accused  had 
in  fact  never  been  in  the  demanding  state, 
and  therefore  could  not  be  said  to  have 
fled  from  its  justice.  Upon  the  executive 
of  the  state  in  which  the  accused  is  found 
rests  the  responsibility  of  determining,  in 
some  legal  mode,  whether  he  is  a  fugitive 
from  the  justice  of  the  demanding  state. 
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He  does  not  fail  in  duty  if  he  makes  it  a 
condition  precedent  to  the  surrender  of 
the  accused,  that  it  be  shown  to  him,  by 
competent  proof,  that  the  accused  is  in  fact 
a  fugitive  from  the  justice  of  the  demand- 
ing state." 

In  Ex  parte  Spencer,  34  Nev.  240,  117 
Pac.  1,  we  heard  testimony  and  discharged 
the  petitioner  because  it  appeared  that  he 
was  not  in  the  state  of  Illinois  at  the  time 
he  was  alleged  to  have  committed  the  of- 
fense there. 

In  Ex  parte  Hose,  34  Nev.  91,  116  Pac. 
417,  we  ordered  petitioner  surrendered  to 
the  authorities  of  the  state  of  Pennsyl- 
vania under  an  information  charging  him 
with  the  crime  of  desertion  by  separating 
himself  from  his  wife  and  minor  child.  We 
held  that  the  warrant  for  the  arrest  and 
return  of  the  petitioner  in  that  case  to  an- 
swer for  the  crime  of  desertion  was  not  ob- 
jectionable as  failing  to  set  out  an  offense 
known  to  the  laws  of  that  state. 

We  have  held  that  by  lack  of  jurisdiction 
a  resident  of  one  of  the  counties  of  this 
state  may  not  be  taken  for  trial  to  another 
county  in  which  he  is  charged  with  crime, 
when  the  undisputed  evidence  shows  that 
he  was  not  in,  and  did  not  commit  any 
offense  in,  the  county  in  which  he  is  ac- 
cused. 

We  have  the  highest  regard  for  our  great 
sister  state  of  Pennsylvania,  and  we  do  not 
wish  to  obstruct  the  enforcement  of  her 
laws  or  the  administration  of  justice  in 
any  commonwealth.  We  desire  to  show 
every  consideration  for  warrants  and  proc- 
ess issued  on  her  behalf  which  we  would 
give  or  desire  to  have  given  to  our  own. 
We  doubt  whether  the  petitioner  would 
have  been  indicted  for  desertion  if  con- 
trolling facts  omitted  from  the  "statement 
of  circumstances  of  aggravation,"  such  as 
that  the  petitioner  and  his  wife  were  liv- 
ing apart  by  written  agreement,  and  that 
he  did  not  fail  to  keep  that  contract  while 
in  the  state  of  Pennsylvania,  had  been 
made  known  to  her  authorities,  and  we  do 
not  assume  that  it  will  longer  be  desired 
to  extradite  or  prosecute  the  petitioner 
when  they  become  aware  of  the  facts  pre- 
sented to  this  court,  indicating  that  he  was 
not  guilty  of  the  crime  of  desertion  nor  of 
any  offense  at  the  time  alleged  in  the  in- 
dictment nor  while  residing  in  that  state. 
We  feel  assured  that  the  state  of  Penn- 
sylvania does  not  wish  to  proceed  against 
any  person  when  it  becomes  apparent  that 
he  is  not  guilty  of  the  offense  with  which 
he  has  been  charged. 

In  view  of  the  undisputed  facts  indicated, 
we  do  not  feel  that  it  would  be  consistent 
with  justice  or  the  liberty  guaranteed  to 
the  citizen   by   the  Gonstitution,   to  allow 
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the  petitioner  to  be  taken  to  Pennsylvania 
for  trial,  and  we  do  not  believe  that  the 
rights  of  that  state  will  be  violated  or  her 
best  interests  be  otherwise  than  subserved 
by  the  release  of  the  petitioner. 

It  appearing  to  the  court  that  the  peti- 
tioner is  not  a  fugitive  from  justice,  it  is 
ordered  that  he  be  discharged. 

Nor(;ro8S  and  McCarran,  JJ.,  concur. 


NEW  YORK  COURT  OP  APPEAIjS. 

RE  ACCOUNTING  OF  JAMES  W.  OS- 
BORNE, Exr.,  etc.,  of  Eugene  La  Grove, 
Deceased,  Appt. 

IVY  L.  LA  GROVE,  Reapt. 

(209  N.  Y.  450,  103  N.  £.  723.) 

Life  tenant  —  right  to  atoclc  dividend. 

1.  In  determining  whether  an  extraordi- 
nary dividend  on   corporate   stock   held   in 


trust  belongs  to  the  life  tenant  or  the  re- 
maindermen, the  court  must  look  into  the 
facts  and  circumBtanccs  and  nature  of  the 
transaction,  and  determine  the  nature  of 
the  dividend  and  the  rights  of  the  contend- 
ing parties  according  to  justice  and  equity. 

Same  —  prcRcrvation  of  corpus  of  trust 
fund. 

2.  Ordinary  dividends  on  corporate  stock 
held  in  trust  belong  to  the  life  beneficiary 
regardless  of  the  time  when  the  surplus  out 
of  which  they  are  payable  was  accumulated, 
and  extraordinary  dividends  payable  from 
accumulated  earnings  of  the  company, 
whether  in  stock  or  cash,  belong  to  the  life 
beneficiary  unless  they  intrench  in  whole  or 
in  part  upon  the  capital  of  the  trust  fund 
as  created  or  invested,  in  which  case  they 
should  be  returned  to  the  capital,  or  ap- 
portioned between  life  tenant  and  remain- 
derman in  such  a  way  as  to  preserve  the 
integrity  of  the  trust  fund. 

Same  —  apportionment    between     life 
tenant  and  remainderman. 

3.  So  much  of  a  stock  dividend  declared 
by  a  corporation,  a  part  of  whose  stock  is 
held  in  trust  for  life  tenant  and  remainder- 


Ifote,  ~» Rights  as  between  life  tenant 
and  remainderman  in  dividends  or 
distributions  by  corporation. 

This  note  is  supplementary  to  notes  on 
the  same  subject  appended  to  Hoi  brook  v. 
Holbrook,  12  L.RA.(N.S.)  768,  and  New- 
port Trust  Co.  V.  Van  Rensselaer,  35  L.R.A. 
(N.S.)    563. 

These  notes  are  confined  to  cases  where 
there  has  been  a  declaration  of  a  dividend 
or  other  distribution  by  the  corporation, 
and  do  not  include  cases  like  Guthrie  v. 
Akers,  157  Ky.  649,  163  S.  W.  1117,  in- 
volving the  respective  rights  of  life  tenant 
and  remainderman  where  there  has  been  an 
enhancement  in  the  value  of  corporate 
stock  held  by  the  trust,  owing  to  the  ac- 
cumulation of  dividends  or  otherwise,  but 
without  aiiy  declaration  of  dividends  or 
other  distribution  by  the  corporation. 

Intention  of  testator  or  creator  of  the  trust. 

The  importance  of  the  intention  mani- 
fested by  the  will  or  other  instrument  by 
which  the  right  to  the  income  is  for  the 
time  being  severed  from  the  corpus,  in  de- 
termining the  respective  rights  of  the  life 
tenant  and  remainderman,  has  received  ad- 
ditional recognition  in  the  cases  decided 
since  the  earlier  notes. 

It  was  declared  in  Bryan  v.  Aikin,  —  Del. 
— ,  46  L.RJl.(N.S.)  477,  86  Atl.  674,  that 
the  intention  of  the  testator  must  be  car- 
ried out  so  far  as  it  can  be  under  the  law. 

So,  it  will  be  noted  that  the  majority 
opinion  in  Re  Osborne  attempts  to  dis- 
tinguish that  case  from  the  earlier  New 
York  cases,  because  of  differences  in  the 
instruments  bearing  upon  the  intention  of 
the  creator  of  the  trusts;  and  concedes  that 
the  rule  adopted  by  it  is  subject  to  ex- 
ception if  the  instrument  manifests  a  con- 
.50  L.R.A.(N.S.) 


trary  intention.  In  Re  Affleck,  83  Misc. 
659,  146  N.  Y.  Supp.  835,  following  the 
OsDOBNB  Case,  and  Re  Tod,  147  N.  Y. 
Supp.  161,  it  is  recognized  that  the  inten- 
tion of  the  testator  so  far  as  it  can  be 
gathered   from  the   will   must   control. 

And  in  Foard  v.  Safe  Deposit  &  T.  Co. 
—  Md.  — ,  89  Atl.  724,  the  court  recognizes 
that  the  intention  gathered  from  the  will 
or  instrument  creating  the  trust  is  to  con- 
trol, although  in  that  case  there  was  no 
indication  of  an  intention  contrary  to  the 
general  rule  prevailing  in  that  state,  which 
was   therefore  applied. 

And  see  Re  Wells,  —  Wis.  — ,  144  N. 
W.  174,  infra,  where  the  court  gave  effect 
to  the  expressed  intention  of  the  testa- 
tor. 

Opposing    rules,    generally — apportionment 
with  respect  to  time. 

Since  the  note  in  36  L.R.A.(N.S.)  563, 
on  this  subject,  the  New  York  court  of 
appeals  has  adopted  the  Pennsylvania  rule, 
with  its  distinctive  feature  of  apportion- 
ment or  division  as  between  corpus  and 
income,  in  the  event  that  an  extraordinary 
dividend,  whether  stock  or  cash,  though 
payable  from  earnings,  intrenches  in  whole 
or  in  part  upon  the  capital  of  the  trust 
fund  as  received  from  the  testator  or 
maker  of  the  trust,  or  invested  in  the 
stock.  That  court  accordingly  abandons 
the  rule  designated  in  the  earlier  notes 
as  the  "New  York  and  Kentucky"  rule,— 
but  which  must  now  be  designated  as  the 
Kentucky  rule, — the  distinctive  feature  of 
which,  as  distinguished  from  the  Pennsyl- 
vania rule,  is  the  refusal  to  apply  the  prin- 
ciple of  apportionment  or  division  when 
an  extraordinary  dividend  is  declared  from 
earnings  past  or  present.  This  change  of 
position   was  foreshadowed  in  the  case  Re 
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man,  out  of  surplus  earnings,  as  was  ac- 
cumulated after  the  creation  of  the  trust, 
goes  to  the  life  tenant,  and  the  balance  to 
the  remaindermen. 

On  Motion  to  Amend  Remittitur   (209  N. 
Y.  484,  103  N.  £.  823). 

Same  -»  stock  dividend  — -  ascertaining 
value  of  investment. 

4.  The  value  of  a  share  of  corporate  stock 
at  the  time  of  the  creation  of  a  trust  there- 
in, for  the  purpose  of  determining  whether 
a  dividend  shall  be  apportioned  to  the  life 
tenant  or  remaindermen,  is  to  be  deter- 
mined by  dividing  the  capital  and  surplus 
of  the  corporation  existing  at  the  time  of 
the  creation  of  the  trust  by  the  number  of 
the  shares  of  the  corporation  then  outstand- 
ing, and  the  value  of  the  share  after  the 
dividend  will  be  ascertained  in  the  same 
manner,  the  difference  being  the  amount  of 
impairment  which  must  be  made  good  out 
of  the  dividend. 

Remittitur   —  amendment  —   showing 

presence  of  parties. 

6.  A  remittitur  in  an  action  to  appor- 
tion a  corporate  dividend  among  life  ten- 


ants and  remaindermen  should  be  amended 
on  motion  so  as  to  show  the  appearance  of 
the  remaindermen  and  their  consent  to  be 
bound  by  the  decree. 

Trust  —  commissions  •»  stoclc  dividends. 

6.  A  trustee  for  life  tenant  and  remain- 
derman is  not  entitled  to  commissions  on 
that  portion  of  a  stock  dividend  upon  stock 
held  by  the  trust,  which  is  retained  to  make 
good  the  impairment  of  the  corpus  of  the 
trust  caused  by  the  dividend. 

(Qray,  J.,  dissents.) 

(December  3,  1913.) 

APPEAL  by  the  executor  from  an  order 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  decree  of  the  Surrogate's  Court  for  Kings 
County  directing  the  trustee  to  distribute 
a  certain  stock  dividend  to  the  life  tenant 
named  in  the  will  of  Eugene  La  Grove,  de- 
ceased.    Modified  and  affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 


Harteau,  204  N.  Y.  292,  97  N.  E.  726  (but 
see  comment  on  this  case  in  the  dissent- 
ing opinion  of  Qray,  J.,  in  the  Re  Osbobnb), 
and  definitely  made  in  Re  Osbobne. 

The  attempt  in  the  majority  opinion  to 
distinguish  the  case  from  the  earlier  New 
York  cases,  which  repudiated,  or  at  least 
refused  to  apply,  the  principle  of  appor- 
tionment, because  of  differences  in  the  lan- 
guage of  the  wills  bearing  on  the  testa- 
tor's intention,  will  probably  have  little 
effect  to  limit  the  scope  of  the  doctrine 
now  declared,  although,  as  already  pointed 
out,  the  matter  may  be  controlled  by  the 
testator  if  he  anticipates  the  contingency 
and  makes  a  clear  and  explicit  provision 
with  reference  thereto  in  his  will,  or  if 
the  language  of  the  will  is  such  as  to  in- 
dicate that,  if  he  had  foreseen  the  event, 
he  would  have  provided  against  apportion- 
ment or  division. 

That  the  Osbobne  Case  in  reality  marks 
a  new  departure  and  practically  overrules 
the  doctrine  established  by  the  New  York 
cases  prior  to  the  Harteau  Case,  and  does 
not  merely  rest  upon  a  distinction  taking 
an  individual  case  out  of  that  doctrine,  is 
evidenced  by  the  dissenting  opinion  of 
Gray,  J.,  who,  it  may  be  noted,  was  the 
only  one  of  the  judges  of  the  court  of  ap- 
peals, as  constituted  at  the  time  of  the  de- 
cision in  the  Osbobne  Case,  who  was  a 
member  of  that  court  at  the  time  of  the 
decision  Re  Kernoehan,  104  N.  Y.  618,  11 
N.  £.  149,  which  first  rejected  the  principle 
of  apportionment  relative  to  the  time  of 
the  accumulation  of  the  earnings  from 
which  the  extraordinary  dividend  is  de- 
clared. He  also  wrote  the  opinion  in 
Lowry  v.  Farmers'  Loan  &  T.  Co.  172  N. 
Y.  137,  64  N.  E.  796,  which  followed  the 
doctrine  of  the  Kernochan  Case.  Tho  point 
is  further  illustrated  by  the  decision  and 
opinion  of  the  appellate  division  in  the  Os- 
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borne  Case,  153  App.  Div.  312,  138  N.  Y. 
Supp.  18,  as  that  court,  or  at  least  the  mem- 
ber who  wrote  for  it,  while  arguing  strongly 
that  if  the  question  were  an  open  one,  the 
principle  of  apportionment  ought  to  be 
recognized  and  applied  in  the  ease,  neverthe- 
less held  unanimously  that  the  question 
was  foreclosed  by  the  earlier  New  York 
cases,  and  accordingly  awarded  the  entire 
dividend  to  the  inoome.  It  mav  be  ob- 
served in  this  connection  that  tne  appel- 
late divimon  overlooked  the  decision  in  the 
Harteau  Case,  which,  as  already  stated, 
foreshadowed  the  change  of  position. 

However,  the  rule  now  adopted  by  the 
court  of  appeals  is  in  harmony  with  the 
tendency  noted  in  the  summary  of  the 
note  in  12  L.RA.(N.S.)  768,  815,  and  is 
certainly  more  equitable  as  applied  to  a 
case  where  part  of  the  earnings  from  which 
the  dividend  was  declared  accumulated  be- 
fore the  inception  of  the  trust,  or  at  least 
before  the  acquisition  by  the  trust  of  the 
original  shares,  than  the  rule  whidi  re- 
fuses  to  make  any  apportionment  at  all, 
if  the  dividend  is  declared  during  the  life 
estate  from  earnings,  irrespective  of  the 
time  of  their  accumulation. 

In  Re  Affleck,  155  App.  Div.  339,  140  N. 
Y.  Supp.  346,  decided  before  the  court  of 
appeals  decision  in  the  Osbobne  Case,  the 
appellate  division,  notwithstanding  its  own 
decision  in  the  Osborne  Case,  153  App. 
Div.  312.  138  N,  Y.  Supp.  18,  against  ap- 
portionment, expressed  a  doubt,  in  view 
of  the  decision  in  the  Harteau  Case, — 
which  had  been  overlooked  at  the  time  of 
its  decision  in  the  Osborne  Case, — whether 
there  should  not  be  an  apportionment  in 
ease  the  surplus  from  which  the  dividend 
was  declared  accrued  partly  before  and 
partly  after  the  creation  of  the  trust  es- 
tate. The  court,  however,  was  not  then 
called   upon   to   decide   the   question,   since 
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Messrs.  Gilbert  D.  Ijamb  and  Robert 
D.  Petty,  for  appellant: 

The  rules  of  law  applicable  to  cases 
wherein  the  language  of  the  will  is  broad 
enough  to  include  all  stock  dividends  and 
cases  of  ordinary  or  even  extraordinary 
cash  dividends,  or  their  equivalents,  are  in- 
applicable. 

Re  Russell,  168  N.  T.  169,  61  N.  E.  166. 

This  stock  being  regarded  as  bated  on 
earnings  of  the  corporation  composed  of 
items  accumulated  both  before  and  after 
the  inception  of  the  trust  term,  the  ap- 
proved rule  is  to  so  apportion  such  divi- 
dend as  to  give  the  life  tenant  either 
merely  a  sum  equivalent  to  the  par  or  face 
value  of  the  stock  representing  the  pro- 
portion   tbe    fund    accumulated    after    the 


inception  of  the  trust  bears  to  the  entire 
fund,  or,  the  certificates  in  specie  deemed 
to  represent  such  proportion,  and  no  more. 

Gibbons  v.  Mahon,  136  U.  S.  649,  34  L. 
ed.  525,  10  Sup.  Ct.  Rep.  1057;  Bryan  v. 
Aikin,  —  Del.  — ,  82  Atl.  817;  Ballantine 
V.  Young,  79  N.  J.  Eq.  70,  81  Atl.  119; 
Re  Harteau,  204  N.  Y.  292,  97  N.  E.  726; 
Cook,  Corp.  §  554;  Day  v.  Faulks,  79  N.  J. 
Eq.  66,  81  Atl.  354;  Connolly's  Estate,  198 
Pa.  137,  47  Atl.  1125;  Kemble's  Estate,  201 
Pa.  523,  51  Atl.  310;  Goodwin  v.  Mc- 
Gaughey,  108  Minn.  248,  122  N.  W.  6. 

The  stock  dividend  may  be  regarded  as 
exclusively  representing  the  prior  earned 
surplus,  and,  if  so,  this  whole  stock  divi- 
dend really  constituted  capital,  and  should 


it  did  not  appear  when  the  surplus  accumu- 
lated. The  reversal  by  the  court  of  ap- 
peals of  the  decision  in  the  Osborne  Case, 
of  course,  settled  the  question  in  favor  of 
apportionment;  and  when  the  Affleck  Case 
subsequently  came  before  the  surrogate, 
it  appearing  that  the  fund  from  which  the 
stock  dividend  was  declared  accumulated 
partly  before  and  partly  after  the  creation 
of  the  trust,  an  apportionment  was  directed 
in  accordance  with  the  rule  declared  in  the 
Osborne  Case,  and  on  the  basis  adopted  up- 
on the  motion  to  amend  the  remittitur 
in  that  case. 

The  Pennsylvania  doctrine,  with  its  char- 
acteristic feature  of  apportionment  as  be- 
tween corpus  and  income,  when  the  fund 
from  which  the  extraordinary  dividend  is 
declared  accumulated  partly  before  and 
partly  after  the  inception  of  the  life  es- 
tate, was  reasserted  and  applied  in  Stokes's 
Estate,  240  Pa.  277,  87  Atl.  971,  to  an  ex- 
traordinary cash  dividend  out  of  accumulat- 
ed surplus.  In  that  case,  tbe  apportionment 
was  made  by  giving  to  the  income  such  a 
proportion  of  the  dividend  going  to  the 
trust  as  the  amount  of  the  surplus  which 
accumulated  after  the  inception  of  the  life 
estate  bore  to  the  entire  dividend,  and  the 
balance  to  the  corpus;  and  the  supreme 
court  disapproved  the  action  of  the  trial 
court  in  apportioning  the  dividend  on  the 
basis  of  the  ratio  wMch  the  amount  added 
to  the  surplus  after  the  death  of  the  testa- 
tor bore  to  the  entire  surplus  at  the  time 
the  dividend  was  declared.  In  this  connec- 
tion the  court  observed  that  obviously  such 
a  result  could  not  be  correct,  since  the  life 
tenants  were  entitled  to  all  the  increased 
earnings  accumulated  after  the  death  of  the 
testator  which  were  distributed  in  the  divi- 
dend. 

The  decision  in  Stokes's  Estate,  supra, 
was  followed  upon  another  appeal  arising 
out  of  the  same  state  of  facts,  240  Pa. 
288,  87  AtL  975  (appeal  of  Fidelity  Trust 
Company). 

It  will  be  noted  tbat,  allowing  for  the 
difference  between  the  effect  of  cash  and 
stock  dividends  upon  the  value  of  the  corpus 
as  it  existed  at  the  time  of  the  inception  of 
60  L.R.A.(N.S.) 


the  life  estate,  the  basis  of  apportionment 
adopted  by  the  Pennsylvania  supreme  court 
in  the  Stokes  Case  is  practically  the  same 
as  that  adopted  by  the  court  of  appeals 
upon  the  motion  to  amend  the  remittitur 
in  the  Osborne  Case.  The  underlying  prin- 
ciple in  both  cases  is  not  a  proportionate 
division  of  the  benefits  of  the  dividend  be- 
tween income  and  corpus,  but  the  compen- 
sation of  the  corpus  as  it  existed  at  the 
time  of  the  inception  of  the  trust,  or  at  the 
time  the  original  shares  became  subject  to 
the  trust,  for  the  diminution  suffered  in 
consequence  of  the  dividend.  Obviously,  if 
the  stock  was  not  received  from  the  creator 
of  the  trust,  but  was  subsequently  pur- 
chased for  the  purpose  of  the  trust,  the 
time  of  the  purchase  is  to  be  regarded  in 
determining  the  amount,  if  any,  of  diminu- 
tion it  has  sustained  in  consequence  of  the 
dividend. 

The  view  of  the  Stokes  Case,  that  it  is 
the  actual  or  intrinsic  value  that  is  to  be 
consulted,  is  also  sustained  by  the  Os- 
borne Case,  where  it  will  be  observed  the 
calculation  was  based  on  book  value. 

So,  in  Lauman  v.  Foster,  post.  531,  the 
court  remarked  that  book,  rather  than  mar- 
ket, values  are  of  primary  inportance  in 
solving  a  problem  like  that  involved  in  the 
case,  affecting  respective  rights  of  life  ten- 
ants  and   remaindermen. 

But  it  would  seem  that,  in  some  cases 
at  least,  market  value  would  be  a  proper 
matter  of  inquiry  in  testing  whether  the 
book  or  apparent  value  does  in  fact  repre- 
sent the  real  value.  And  it  will  be  observed 
that  in  some  of  the  cases  cited  in  these 
notes,  the  courts,  without  adopting  the 
market  price  as  the  criterion  of  value,  have 
compared  the  market  prices  at  different 
times  in  determining^  whether  there  has 
been,  an  actual  impairment  of  the  corpus 
as  the  result  of  the  dividend. 

In  Miller  v.  Payne,  150  Wis.  354,  136 
N.  W.  811,  the  court  apparently  approved 
the  Pennsylvania  rule  of  apportionment 
between  income  and  corpus  in  the  event 
that  the  earninfrs  from  which  the  dividend 
is  declared  accrued  partly  before  and  partly 
after  tlie  inception  of  the  life  estate*    In 
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be  retained  by  the  trustee  for  the  benefit 
of  the  remaindermen. 

Jermain  ▼.  Lake  Shore  &  M.  S.  R.  Co. 
91  N.  Y.  483;  Burrall  v.  Bush  wick  R.  Co. 
75  N.  Y.  211 ;  Kent  v.  Quicksilver  Min.  Co. 
78  N.  Y.  159,  4  Mor.  Min.  Rep.  47;  People 
ex  rel.  Union  Trust  Co.  y.  Coleman,  126  N. 
Y.  433,  12  LJR.A.  762,  27  N.  E.  818;  Plimp- 
ton y.  Bigelow,  93  N.  Y.  592;  CConner  y. 
Gifford,  117  N.  Y.  277,  22  N.  E.  1036. 

This  court  should  adjudge  that  the  en- 
tire stock  dividend  belongs  to  the  plain- 
tiff as  trustee  to  be  kept  as  a  part  of  the 
trust  estate;  or  that  the  life  tenant  should 
have  of  it  the  equivalent  of  the  face  value 
of  only  i%2  of  the  dividend;  or,  as  the 
very .  most  to  which  she  is  entitled,  that 
she  should  have   absolutely  her  fractional 


share  of  the  stock  dividend  in  specie,  and 
that  the  residue  should  be  retained  as  the 
corpus  of  the  trust  fund. 

Day  y.  Faulks,  79  N.  J.  Eq.  66,  81  Atl. 
364;  Ballantine  v.  Young,  79  N.  J.  Eq.  70, 
81  Atl.  119. 

Messrs.  Jerry  A.  Wernberg  and  lionls 
Marshall,  for  respondent: 

The  will  of  the  testator  gave  to  the  re- 
spondent, as  life  tenant,  all  of  the  net  in- 
come derived  from  his  estate  during  the 
term  of  her  natural  life.  This  includes  all 
dividends,  whether  cash  dividends  or  stock 
dividends. 

A  dividend  payable  out  of  the  surplus  of 
a  corporation,  whether  it  be  in  the  form 
of  a  cash  dividend  or  a  stock  dividend,  and 
irrespective  of  the  time  when  the  surplus 


that  ease,  however,  the  dividend  under  con- 
sideration was  found  to  have  been  declared 
entirely  from  earnings  which  accumulated 
after  the  death  of  the  testator,  and  so 
was  awarded  in  its  entirety  to  the  income. 

The  Pennsylvania  rule  is  recognized  in 
Foard  v.  Safe  Deposit  &  T.  Co.  —  Md.  — , 
89  Atl.  724,  as  the  prevailing  rule  in  Mary- 
land, though  in  that  case  there  was  no 
apportionment,  since  the  extraordinary 
cash  dividend  declared  after  the  death  of 
the  testator  represented  wholly  the  pro- 
ceeds of  a  sale  of  securities  which  bad  been' 
purchased  with  surplus  earnings  that  had 
accumulated  during  the  lifetime  of  the  tes- 
tator, and,  in  fact,  before  he  had  made  his 
will,  and  so  was  given  in  its  entirety  to  the 
corpus. 

The  Delaware  supreme  court  in  Bryan  v. 
Aikin,  —  Del.  — ,  45  L.R.A.(N.S.)  477,  86 
Atl.  674  (involving  a  will  directing  that 
the  life  tenant  should  receive  "the  interest, 
dividends,  and  income"),  expressly  repudi- 
ates the  Massachusetts  rule,  and  appears 
to  adopt  what  the  court  refers  to  as  the 
American  rule,  or  modified  Pennsylvania 
rule,  but  which  was  designated  in  the  ear- 
lier notes  as  the  New  York  and  Kentucky 
rule,  and  which,  in  view  of  the  decision 
in  the  Osbobxe  Case,  is  now  designated  as 
the  Kentucky  rule.  That  rule,  as  already 
stated,  differs  from  the  Pennsylvania  rule 
in  repudiating,  or  at  least  refusing  to  ap- 
ply, the  principle  of  apportionment  in  the 
event  that  the  earnings  from  which  the 
dividends  are  declared  accumulated  partly 
before  and  partly  after  the  inception  of  the 
life  estate.  While  in  the  Bryan  Case  the 
entire  period  covered  by  the  accumulation 
of  the  earnings  from  which  the  dividends 
were  declared  was  subsequent  to  the  pro- 
bate of  tbe  will,  it  appears  that  some  of 
the  stock  was  bought  by  the  testator  in 
his  lifetime  and  passed  under  the  will,  and 
other  stock  was  purchased  by  the  trustee 
after  his  death,  and  although  the  date  of 
such  purchase  does  not  appear,  it  may,  per- 
haps, be  assumed  that  it  was  during  the 
period  covered  by-  the  accumulation  of  the 
earnings;  for  the  court  apparently  dis- 
approves the  apportionment  feature  of  the 
50  L,RJk.(N.S.)  33 


Pennsylvania  rule,  saying  in  this  connec- 
tion: "Under  the  Pennsylvania  rule  earn- 
ings made  or  accumulated  prior  to  the  ac- 
quisition of  the  stock  by  the  trust  estate 
became  a  part  of  the  principal  of  the  trust, 
and  all  earnings,  when  declared  as  divi- 
dends, made  or  accumulated  since  the  ac- 
quisition of  the  stock  by  the  trust  estate, 
go  to  the  life  tenant.  This  apportionment 
feature  of  the  rule  has  been  found  to  be 
very  troublesome,  and  often  incapable  of 
satisfactory  enforcement.  Moreover,  it  is 
objectionable  because  it  involves  an  investi- 
gation of  the  business  of  the  company,  and 
a  determination  of  the  question  sometimes 
by  the  court  upon  insufficient  evidence. 
Some  courts  have  said  they  would  assume 
that  the  net  earnings  were  made  during 
the  existence  of  the  trust  in  the  absence 
of  satisfactory  evidence  to  the  contrary, 
because  the  law  presumes  they  were  made 
at  the  time  the  dividend  was  declared;  but 
many  other  courts  have  repudiated  the 
apportionment  feature  of  the  rule  entirely, 
giving  to  the  life  tenant  all  net  earnings 
declared  as  dividends  during  the  existence 
of  the  trust,  no  matter  when  made,  and  to 
the  remainderman  all  such  earnings  if  not 
declared  as  dividends  until  after  the  life 
estate  ended."  In  this  connection,  however, 
it  is  to  be  noted  that  the  court  found  that 
the  market  value  of  the  stock  subsequent 
to  the  declaration  of  the  dividend  was  sub- 
stantially greater  than  the  price  paid  there- 
for either  by  the  testator  or  the  trustees. 

The  Bryan  Case  was  decided  before  the 
Osborne  Case,  and  the  court  may  have 
been  influenced  somewhat  by  the  position 
taken  by  the  earlier  New  York  cases,  which 
were  overruled  or  at  least  limited  by  that 
case. 

In  Cox  y.  Gaulbert,  148  Ky.  407,  147  S. 
W.  25,  the  court  repeated,  with  apparent 
approval,  the  language  of  the  Hite  Case, 
93  Ky.  267,  19  L.R.A.  173,  40  Am.  St.  Rep. 
189,  20  S.  W.  778  (see  note  in  12  L.R.A. 
(N.S.)  776),  to  the  effect  that  dividends, 
Whether  of  stock  or  payable  in  money,  are 
nonapportionable  and  must  be  considered 
as  accruing  in  their  entirety  as  of  the  date 
when  they  are  declared.     Apparently  that 
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was  earned,  in  the  absence  of  testamentary 
direction   to  the   contrary,   belongs   to   the 
-life  tenant,  and  not  to  tlie  remainderman. 
Re  Kernochan,   104  N.  Y.  618,  11  N.  E. 
149;  Monson  v.  New  York  Secur.  &  T.  Co. 
140  N.  Y.  498,  35  N.  E.  945;  Re  Dewey,  153 
N.  Y.  03,  46  N.  E.  1039;  McLouth  v.  Hunt, 
154  N.  Y.  179,  39  L.R.A.  230,  48  N.  £.  548; 
Lowry  v.  Farmers'  Loan  &  T.  Co.  172  N. 
Y.  137,  64  N.  E.  796,  affirming  56  App.  Div. 
408,  67  N.  Y.  Supp.  759;   Robertson  v.  De 
Brulatour,  188  N.  Y.  301,  80  N.  E.  938,  af- 
firming 111  App.  Div.  882,  98  N.  Y.  Supp. 
15;  Thayer  ▼.  Burr,  201  N.  Y.  156,  94  N. 
E.  604,  affirming  134  App.  Div.  889,  119  N. 
Y.  Supp.  755;  Hite  y.  Hite,  93  Ky.  257,  19 
L.RA.  173,  40  Am.  St.  Rep.  189,  20  S.  W. 
778;    Pritchitt  y.    Nashville  Trust  Co.   96 


Tenn.  472,  33  L.R.A.  856,  36  8.  W.  1064; 
Richardson  v.  Richardson,  75  Me.  570,  46 
Am.  Rep.  428;  Gilkey  y.  Paine,  80  Me.  319, 
14  Atl.  205;  Soehnlein  v.  Soehnlein,  146 
Wis.  330,  131  N.  W.  739;  Greene  v.  Smith, 
17  R.  L  28,  19  Atl.  1081;  De  Koven  v.  Al- 
sop,  205  111.  309,  63  LJIA.  587,  68  N.  E. 
930;  Hyde  y.  Holmes,  198  Mass.  287,  84 
N.  £.  318;  Gray  y.  Hemenway,  206  Mass. 
126,  138  Am.  St.  Rep.  377,  92  N.  E.  31; 
Quinn  y.  Safe  Deposit  &  T.  Co.  93  Md.  285, 
53  LJIJL.  169,  48  Atl.  835. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

Eugene  La  Grove  died  a  resident  of  this 
state  October  4,  1908,  leaving  a  will  y^hich 
was  duly  probated,  and  by  the  fourth  para- 


view  was  necessary  to  justify  the  decision 
in  the  Cox  Case  awarding  the  entire  divi- 
dend to  the  life  tenant;  for,  while  it  does 
not  expressly  appear  from  the  report  when 
the  earnings  fron>  >^hich  the  dividend  was 
declared  accumulated,  it  does  appear  that 
the  dividend,  which  amounted  to  66%  per 
cent,  was  declared  in  1909,  and  that  the 
testator  died  in  1908,  so  that  it  is  probable 
that  the  greater  amoimt  of  the  fund  from 
which  the  dividend  was  declared  had  ac- 
cumulated before  his  death. 

Regular  cash  dividends. 

As  shown  in  the  note  in  12  L.R.A.(N.S.) 
768,  780,  the  prevailing  rule  in  this  country, 
in  the  absence  of  statute,  is  that  regular 
cash  dividends  from  current  earnings  are 
not  apportionable.  It  will  be  observed  that 
while  the  court  in  Re  Osborne  abandons 
the  rule  of  nonapportionment  in  case  of 
extraordinary  dividends,  it  declares  the 
courts  uniformly  hold  that  ordinary  divi- 
dends should  be  paid  to  the  life  beneficiary 
of  the  trust,  in  conformity  with  the  general 
rule  that  dividends  are  deemed  to  have  been 
earned  as  of  the  date  of  their  declaration. 
And  it  is  also  so  declared  in  Re  Affleck,  83 
Misc.  659,  146  N.  Y.  Supp.  835.  The  rule 
is  different  in  England  b^  virtue  of  statute, 
assuming  that  there  is  no  stipulation 
against  apportionment. 

It  has  been  held  that  the  provision  of  a 
company's  articles  that  every  dividend, 
whether  arising  from  past  or  current  profits, 
shall,  for  all  purposes,  be  deemed  to  accrue 
and  fall  due  upon  the  day  on  which  it  is 
declared,  does  not,  as  between  the  life  ten- 
ant and  remainderman,  amount  to  an  ex- 
press stipulation  against  an  apportionment 
within  §  7  of  the  apportionment  act,  1870, 
declaring  that  the  provisions  of  the  act  un- 
der which  dividends  are  prima  facie  deemed 
to  have  accrued  by  equal  daily  increment 
during  the  periods  in  respect  of  which  they 
are  declared  shall  not  extend  to  any  case 
in  which  it  is  "expressly  stipulated  that 
no  apportionment  shall  take  place/'  and 
that  dividends  in  respect  of  earnings  for 
the  year  during  which  the  testator  died  were 
50  L.R.A.(N.S.) 


therefore  apportionable  between  life  tenant 
and  remainderman.  Re  Oppenheimer  [1907] 
1  Ch.  399,  76  L.  J.  Ch.  N.  8.  287,  96  L.  T.  N. 
S.  631,  14  Manson,  139.  The  court  took  the 
view  that  the  provisions  of  the  article  merely 
define  and  state  the  liability  as  between 
the  shareholders  and  .the  company. 

In  Theobald  v.  White  [1913]  1  Ch.  231, 
82  L.  J.  Ch.  N.  8.  149,  108  L.  T.  N.  S.  319, 
[1913]  W.  N.  4,  57  Sol.  Jo.  212,  the  pro- 
visions for  apportionment  were  held  not 
to  apply  because  the  will  was  construed  not 
to  make  a  specific  bequest  of  shares,  but 
merely  a  gift  of  money  to  be  used  at  the 
legatee's  option  to  purchase  shares  from 
the  testator's  estate. 


Extraordinary  cash   dividend. 

In  Re  Harteau,  204  N.  Y.  292,  97  N.  B. 
726,  it  appearing  that  the  surplus  had  in- 
creased $89,000  after  the  testator's  death, 
it  was  held  that  89  per  cent  of  the  portion 
of  an  extraordinary  cash  dividend  of  $100,- 
000  which  went  to  the  executors  must  be 
deemed  income  (see  dissenting  opinion  of 
Gray,  J.,  in  the  Osbcane  Case,  for  a  state- 
ment of  the  question  involved  in  the  Har- 
teau Oase). 

In  Cox  y.  Gaulbert,  supra,  it  appeared 
that  a  bank  in  which  the  trust  held  stock 
increased  its  capital  stock  and  declared  a 
dividend  of  66 1  per  cent,  just  equaling  the 
amount  of  the  new  stock;  the  stockholders 
had  the  right  to  take  their  dividends  in 
cash,  but  were  advised  to  take  them  in  new 
stock,  and  most  of  them  did  so;  the  trus- 
tee, however,  in  good  faith,  elected  to  take 
the  dividend  in  cash,  but,  for  the  benefit  of 
the  life  tenant,  allowed  the  latter  to  use 
its  name  in  order  to  effect  an  investment  of 
the  cash  received  in  the  new  stock.  It  was 
held  that  the  dividend  in  its  entirety  went 
to  the  life  tenant.  The  court  was  of  the 
opinion  that  in  the  circumstances  the  divi- 
dend was  to  be  regarded  as  a  cash  divi- 
dend, though  it  stated  that  under  the  Ken- 
tucky rule  it  was  immaterial  whether  it 
be  regarded  as  a  stock  dividend  or  as  a  divi- 
dend in  cash  convertible  into  stock.    It  was 
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graph  of  which  a  trust  was  created  as  fol- 
lows: "All  the  rest,  residue,  and  remainder 
of  my  property  and  estate,  real,  personal, 
and  mixed,  of  every  description  and  where- 
Boefver  situated,  of  which  I  may  died  seised 
or  possessed,  ...  I  give,  devise,  and 
bequeath  to  my  executor  and  trustee  here- 
inafter named  in  trust,  to  hold  said  prop- 
erty and  estate,  and  invest  and  reinvest 
the  same  and  to  collect  the  rents,  issues, 
income,  and  profits  therefrom,  and  to  pay 
the  net  rents,  issues,  income,  and  profits 
therefrom  quarterly  to  my  wife.  Ivy  Lee 
La  Grove,  from  the  time  of  my  death  dur- 
ing the  term  of  her  natural  life,  and,  upon 
her  death,  to  divide  the  principal  into  as 
many  shares  as  my  wife  shall  leave  chil- 
dren    by     our     marriage     her     surviving, 


.  .  .  but  in  the  event  that  my  said  wife 
shall  die.  leaving  no  issue  her  surviving, 
then  at  her  death  the  principal  so  set  apart 
for  her  benefit  shall  be  paid  to  such  person 
or  persons  as  would  be  entitled  to  share 
in  her  estate  were  she  to  die  intestate,  un- 
der the  statute  of  distribution  in  force  at 
the  time  of  her  death  in  the  state  of  New 
York."  The  testator  did  not  leave  any 
descendants.  Ivy  Lee  La  Grove,  who  was 
his  wife,  is  living.  The  rest,  residue,  and 
remainder  of  the  property,  as  provided  by 
the  fourth  paragraph  of  the  will,  is  held 
in  trust  by  James  W.  Osborne  as  trustee, 
pursuant  to  the  provisions  of  such  para- 
graph. 

The  will  also  provides  in  the  fifth  para- 
graph  thereof   as   follows:     "I   hereby   re- 


further  held  that  the  fact  that,  about  the 
same  time  the  dividend  was  declared,  the 
bank  adopted  a  resolution  contemplating 
its  merger  with  another  bank  on  the  basis 
of  exchange  of  stock,  did  not  affect  the 
rights  of  file  life  tenant.  See  supra,  as  to 
bearing  of  this  case  on  question  of  appor- 
tionment. 

'  In  Stokes's  Estate,  240  Pa.  277,  87  Atl. 
971,  and  240  Pa.  288,  87  Atl.  075,  as  above 
shown,  there  was  an  apportionment  of  an 
extraordinary  cash  dividend  between  in- 
come and  corpus  in  accordance  with  the 
Pennsylvania  rule. 

The  entire  amount  of  an  extraordinary 
cash  dividend  of  20  per  cent  was  awarded 
to  income  in  Bryan  v.  Aikin,  —  Del.  — ,  46 
L.ILA.(N.S.)  477,  86  Atl.  674.  See  supra, 
for  bearing  of  this  case  on  apportionment. 
Upon  the  other  hand,  in  Foard  v.  Safe  De- 
posit &  T.  Co.  —  Md.  — ,  89  Atl.  724,  as 
above  shown,  the  entire  amount  of  an  ex- 
traordinary cash  dividend  of  100  per  cent 
was  awarded  to  the  corpus. 

The  fact  that  all  the  stockholders  of  a 
bank  conveyed  their  interest  in  an  extraor- 
dinary dividend  declared  by  the  bank  to 
trustees  for  the  purpose  of  purchasing  the 
stock  of  a  trust  company,  pursuant  to  a 
trust  agreement  providing  for  the  holding 
and  administering  of  all  the  stock  so  pur- 
chased for  the  benefit  of  all  the  persons 
who  were  from  time  to  time  the  stock- 
holders of  record  in  the  bank,  the  evidence 
of  ownership  of  the  stock  of  the  trust  com- 
pany being  indorsed  upon  the  certificates 
of  the  bank  stock,  does  not  affect  the  right 
of  the  life  tenant  to  the  benefit  of  such 
dividend.  Miller  v.  Payne,  150  Wis.  354, 
136  N.  W.  811.  The  court  said  that  the 
bank  parted  with  its  control  over  the 
money,  and  it  was  not  concerned  as  to 
what  use  the  stockholders  made  of  it,  and 
neither  did  it  concern  the  remainderman 
what  UBe  the  life  tenant  made  of  the  earn- 
ings payable  to  him,  the  money  in  ques- 
tion having  been  segregated  from  the  corpus 
of  the  property  of  the  bank,  and,  in  effect, 
paid  to  the  stockholders,  because  paid  to 
the  peraotts  lawfully  designated  by  them  to 
receive  it. 
50  LJLA.(N.S.) 


Stock  dividend. 


See  also  infra,  ''Stock  of  other  corpora- 
tion." 

In  Re  Osborne  the  court  apportioned  a 
stock  dividend  between  income  and  corpus, 
it  appearing  £hat  the  earnings  from  which 
it  was  declared  accrued  partly  before  and 
partly  after  the  inception  of  the  trust. 
See  supra  for  further  comment  on  this  case, 
and  the  basis  of  apportionment  adopted. 

Following  the  Osborne  Case,  the  basis 
of  apportionment  adopted  on  the  motion  to 
amend  the  remittitur  in  that  case  was  ap- 
plied in  Re  Affleck,  83  Misc.  659,  146  N.  Y. 
Supp.  835,  and  Re  Tod,  147  N.  Y.  Supp. 
161,  in  apportioning  stock  dividends  between 
life  tenants  and  remaindermen,  it  appearing 
that  the  funds  from  which  the  dividends 
were  declared  accumulated  partly  before 
and  partly  after  the  original  stock  became 
subject  to  the  trust.  In  the  Tod  Case  the 
court  surcharged  the  trustees  with  a  num- 
ber of  shares  of  the  stock  dividend,  which, 
according  to  this  rule  of  apportionment, 
should  have  been  awarded  to  the  remainder- 
man, but  which  they,  apparently  in  reliance 
on  the  earlier  New  York  decisions,  had 
awarded  to  the  life  tenant.  In  this  con- 
nection the  surrogate  referred  to  the  com- 
mon-law assumption  that  the  last  decision 
of  the  final  tribunal  expressed  the  correct 
rule  always  latent  in  the  bosom  of  the 
common  law,  although  he  expressed  his 
opinion  that  the  Osborne  Case  did  not  de- 
part from  the  ratio  decidendi  of  the  earlier 
adjudications  of  the  same  court,  referring 
at  that  point  to  Re  Harteau,  supra,  and 
stating  that  that  case  was  adjudicated  prior 
to  the  extraordinary  dividend  in  question. 
It  may  be  noted  in  this  connection  that 
one  of  the  stock  dividends  involved  in  the 
Tod  Case,  namely,  that  declared  by  the 
Standard  Oil  Comnany  of  Indiana  after  the 
dissolution  of  the  New  Jersey  company,  was 
a  very  extraordinary  one,  amounting  to 
2,000  per  cent,  so  that  the  trustees  re- 
ceived 147  and  a  fraction  shares  as  a  divi- 
dend on  the  5  and  a  fraction  shares  in  the 
Indiana  company  which  they  had  received 
upon   the   dissolution   of   the   New   Jersey 
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quest  my  executor  and  trustee  under  this 
my  will  not  to  sell  any  stocks  that  I  may 
hold  at  the  time  of  my  death  in  the  Singer 
Manufacturing  Company,  unless  the  re- 
mainder of  my  property  and  estate  is  in- 
sufficient to  pay  my  just  dehts  and  funeral 
expenses  and  the  specific  legacies  and 
charges  in  this  my  will  contained;  and  in 
case  such  remainder  of  my  estate  is  in- 
sufficient to  pay  such  debts  and  funeral 
expenses  and  the  specific  legacies  in  this 
my  will  contained,  then  and  in  that  event 
I  request  my  executor  to  sell  only  so  much 
of  the  stock  of  said  company  as  is  neces- 
sary to  be  sold  in  order  to  pay  such  debts, 
legacies,  and  charges.  I  authorize,  however, 
my  executor  and  trustee  created  under  this 
my  will,  that  should  he  so  elect,  he  may 


sell  said  stock  or  any  of  the  same,  and  in 
his  discretion  change  the  investment  of 
said  trust  funds,  and  should  my  executor 
and  trustee  elect  to  sell  said  stock  or  any 
part  thereof,  that  he  shall  at  all  times 
keep  the  proceeds  thereof,  as  well  as  any 
other  part  of  the  trust  funds  herein  de- 
vised or  bequeathed,  invested  in  stocks  and 
bonds  of  the  United  States  or  of  the  state 
of  New  York,  and  such  stocks  and  bonds 
or  other  investments  as  may  be  at  the 
time  legal  investments  for  trust  funds  in 
the  state  of  New  York." 

The  principal  part  of  the  estate  of  the 
testator  consisted  of  3,000  shares  of  the 
stock  of  the  Singer  Manufacturing  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  Jersey. 


company.  In  applying  the  rule  of  appor- 
tionment in  this  case,  the  court  adopted 
as  the  value  of  the  corpus  which  must  be 
protected  from  diminution  as  a  result  of 
the  stock  dividend,  the  intrinsic  value  of 
the  original  shares  of  the  -  Indiana  com- 
pany at  the  time  they  were  allotted  to 
the  trustee  pursuant  to  the  decree  dissolv- 
ing the  New  Jersey  company.  The  inherent 
justice  of  the  rule  adopted  in  the  Osborne 
Case  as  applied  to  a  state  of  facts  like 
that  appearing  in  the  Tod  Case  is  apparent, 
though  its  application  so  as  to  surcharge 
the  account  of  the  trustee,  who,  prior  to  the 
decision  in  the  Osbobne  Case,  or  at  least 
prior  to  the  decision  in  the  Harteau  Case, 
had  turned  over  the  entire  dividend  to  life 
tenants  in  reliance  on  the  earlier  New  York 
cases,  would  seem  to  be  extremely  harsh, 
unless  it  be  assumed  that  in  no  case  of  this 
kind  should  the  trustee  act  except  with  the 
express  sanction  of  the  court  in  a  proceeding 
binding  on  all  interested  parties. 

In  Re  Baldwin,  209  N.  Y.  601,  103  N.  E. 
734,  the  court  assumed  upon  the  evidence 
(which  is  not  set  out)  that  the  earnings 
to  the  extent  of  $900,000,  the  amount  of 
the  stock  dividend,  accumulated  after  the 
death  of  the  testator,  which  occurred  about 
twenty-two  years  previously,  and  that  it 
was  the  intention  of  the  testator  that  the 
beneficiaries  under  the  trust  should  have  the 
dividends  so  earned. 

In  Re  Cooper,  82  Misc.  324,  144  N.  Y. 
Supp.  189,  decided  before  the  decision  of 
the  court  of  appeals  in  the  Osbobne  Case, 
the  surrogate  held  that  stock  dividends 
under  a  testamentary  trust  to  pay  income 
for  life,  whether  such  dividends  are  pay- 
able in  cash  or  additional  stock,  constitute 
income  and  belong  to  the  life  beneficiaries, 
at  least  so  far  as  the  same  are  derived 
from  surplus  accumulated  by  the  corpora- 
tion after  the  death  of  the  testator.  The 
surrogate  then,  in  view  of  the  doubt 
created  by  the  decision  in  the  Harteau  Case 
as  to  wihether  there  ought  not  to  be  an 
apportionment  in  the  event  that  the  sur- 
plus from  which  the  dividend  was  declared 
was  earned  partly  before  and  partly  after 
the  death  of  the  testator,  directed  the  aye- ' 
50  I..BJV.(N.8,) 


countants  to  present  proofs  from  which 
it  might  be  determined  whether  any  part 
of  the  dividends  embraced  in  the  account 
came  from  the  corporate  earnings  before 
the  death  of  the  testator.  This  course  was 
vindicated  by  the  subsequent  decision  of  the 
court  of  appeals  in  the  Osbobne  Case. 

In  Bryan  v.  Aikin,  —  Del.  — ,  45  L.R.A. 
(N.S.)  477,  86  Atl.  674  (reversing  82  Atl. 
817),  the  court  awarded  the  entire  amount 
of  a  stock  dividend  of  70  per  cent,  as  well 
as  a  casrh  dividend  of  20  per  cent,  to  the  life 
tenant,  notwithstanding  such  earnings  prior 
to  the  declaration  of  dividends  had  been  in- 
vested in  additional  real  estate  and  substan- 
tial betterments  and  improvements  of  the 
company's  railroad  and  appurtenances;  it 
further  appearing  that  after  the  declaration 
of  the  dividend,  the  market  value  of  the 
original  stock  was  substantially  greater 
than  the  price  paid  therefor,  either  by  the 
testator  or  the  trustees.  See  supra  for 
the  position  of  this  case  on  the  question 
of  apportionment. 

The  decision  of  the  vice  chancellor  in  Day 
V.  Faulks,  79  N.  J.  Eq.  66,  §1  Atl.  354,  set 
out  in  the  note  in  35  L.rA.(N.S.)  at  pages 
570  and  573,  is  affirmed  by  the  court  of 
appeals  of  New  Jersey  (81  N.  J.  £q.  173, 
88  Atl.  384),  the  latter  court  stating  that 
it  agreed  with  the  vice  chancellor  that  it 
would  be  inequitable  to  award  the  whole 
stock  dividend  to  the  life  tenants,  and  that 
for  two  reasons:  First,  because  stock 
dividends  are  not  dividends  set  aside  as 
earnings  by  the  corporation;  second,  be- 
cause to  permit  the  new  stock  to  go  to  the 
life  tenant  would  lessen  the  proportionate 
interest  of  the  estate  in  the  corporation,  a 
result  that  cannot  have  been  contemplated 
by  the  testator. 

In  Jones  v.  Evans,  107  L.  T.  N.  S.  606, 
[1913]  1  Ch.  23,  82  L.  J.  Ch.  N.  S.  12.  57 
Sol.  Jo.  60,  19  Manson,  397,  an  extraordi- 
nary dividend  from  accumulated  profits  was 
held  to  be  essentially  a  stock  dividend,  and 
so,  under  the  English  rule,  to  go  to  the 
corpus  rather  than  the  income,  notwith- 
standing it  was  nominally  payable  in  cash, 
with  the  option  of  taking  it  in  new  full- 
paid  shiures  of  tbe  company,  which  were,  as 
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The  capital  stock  of  the  Singer  Manufac- 
turing Company  at  the  time  of  the  death 
of  the  testator  was  $30,000,000.  On  that 
day  it  had  a  surplus  of  accumulated  earn- 
ings arising  exclusively  from  the  business 
of  the  company  amounting  to  $37,604,206. 
On  June  17,  1910,  such  surplus  had  in- 
creased to  $51,560,757.  On  March  31,  1910, 
the  executor  sold  eighty  shares  of  the  stock 
of  said  company.  On  June  2,  1910,  the  board 
of  directors  of  said  company  passed  a  reso- 
lution as  follows:  "Whereas  this  corpora- 
tion now  has  a  capital  stock  of  thirty  mil- 
lions of  dollars  issued  and  outstanding,  and 
a  surplus  of  thirty  millions  of  dollars  and 
upwards,  and  whereas  it  is  desirable  that 
said  surplus  to  the  extent  of  at  least 
thirty  millions  of  dollars  should  be  retained 

a  matter  of  fact,  at  a  premium  above  the 
subscription  price,  so  that  it  was  practically 
certain  that  the  recommendation  of  the 
company  to  take  new  shares  would  be  fol- 
lowed. The  court  took  the  view  that  the 
purpose  of  the  corporation  in  issuing  the 
new  stock  and  declaring  a  dividend  was  a 
capitalization  of  the  assets  in  the  reserve 
fund,  remarking  in  this  connection  that  it 
would  not  have  been  within  the  power  of 
the  directors  to  compel  the  individual 
stockholder  to  take  his  dividend  in  new 
Rtock  instead  of  cash,  and  that  they  would 
have  to  carry  out  their  scheme  by  offering 
such  inducements  to  the  shareholders  to 
apply  the  dividend  in  payment  of  the 
amount  due  on  the  new  shares  as  to  make 
the  contribution  practically  inevitable.  The 
court  further  observed  that  the  statement 
that  the  option  vested  in  each  shareholder 
to  take  the  dividend  and  keep  it,  or  return 
it  and  get  the  greater  benefit  which  the 
company  offered,  did  not  really  apply  in 
case  of  trustees,  because  it  would  be  a 
clear  breach  of  duty  on  their  part  to  take 
the  cash  in  place  of  new  stock  which  com- 
manded a  premium. 

In  Coudon  v.  Updegraff,  117  Md.  71,  83 
Atl.  146,  the  court,  referring  to  a  stock 
dividend  of  100  per  cent  declared  during 
the  life  estate,  said  that  if  such  stock  divi- 
dend was  iNEMcd  upon  earnings  of  the  com- 
pany, and  the  company  had  the  power  to 
so  distribute  it,  and  this  power  was  validly 
exercised,  then  the  extra  shares  declared 
as  a  stock  dividend  must  be  treated  as  in- 
come from  the  trust  estate.  This  was  ap- 
parently upon  the  assumption,  although  it 
is  not  expressly  so  stated,  that  the  dividend 
was  declared  from  earnings  which  had  ac- 
cumulated during  the  life  estate.  In  com- 
menting upon  this  case,  the  court  in  Foard 
V.  Safe  Deposit  &  T.  Oo.  supra,  remarked 
that  k  was  not  until  the  lapse  of  a  long 
interval  after  the  commencement  of  the 
trust  that  the  stock  dividend  was  declared. 
The  significance  of  that  remark  would  seem 
to  be  in  the  implication  that  the  earnings 
from  which  the  dividend  was  declared  ac- 
cumulated during  that  interval. 
50  L.R.A.(N.S.) 


by  the  corporation  as  working  capital,  and 
to  that  end  its  capital  stock  should  be 
increased  to  sixtv  millions  of  dollars,  and  a 
stock  dividend  of  thirty  millions  of  dollars 
be  declared  out  of  such  increase,  therefore, 
be  it  resolved:  First.  That  it  is  advisable 
to  increase  the  capital  stock  of  this  cor- 
poration to  sixty  millions  of  dollars,  and, 
second,  that  it  is  advisable  to  declare  and 
pay  to  the  stockholders  of  the  corporation 
a  stock  dividend  of  thirty  millions  of  dol- 
lars out  of  such  increase  of  stock.  And 
the  board  does  hereby  call  a  special  meet- 
ing of  the  stockholders  to  be  held  at  the 
company's  office  at  the  Singer  Building  in 
the  city  of  Elizabeth  on  the  16th  day  of 
June,  1910,  at  3  o'clock  in  the  afternoon,  to 
take  action  upon  the  above  resolution,  and 

Stock  rights. 

The  value  of  an  option  extended  to  stock- 
holders to  subscribe  to  new  stock,  which 
lessened  the  market  value  of  the  existing 
shares,  belongs  to  the  corpus,  and  not  to 
the  income.  Lauman  v.  Foster,  post,  531. 
In  this  case  the  trustees  exercised  the  option 
and  sold  the  stock  at  a  price  in  advance  of 
the  subscription  price,  and  that  difference 
was  held  to  belong  to  the  corpus,  and  not 
to  the  income.  The  court  characterized 
the  decision  in  Hoi  brook  v.  Holbrook,  74  N. 
H.  201,  12  L.R.A.(N.S.)  768,  66  Atl.  124,  as 
contrary  to  the  great  weight  of  authority, 
and  not  sound  in  principle,  so  far  as  it 
held  that  any  part  of  the  value  of  an  op- 
tion to  subscribe  for  stock,  which  lessened 
the  par  value,  should  go  to  the  income, 
rather  than  the  corpus. 

Distributions  representing  capital. 

As  pointed  out  in  the  earlier  notes,  what- 
ever view  may  be  adopted  as  to  dividends 
from  earnings,  it  is  clear  that  distributions 
which  represent  not  earnings,  but  capital, 
belong  to  the  corpus,  and  not  to  the  income, 
and  that  distributions  which  represent  in 
part  capital  and  part  earnings  must  be  ap- 
portioned between  corpus  and  income. 

But  the  burden  is  upon  the  remainderman 
to  show  that  a  dividend  which  is  essentially 
a  cash  dividend  is  really  paid  from  capital, 
and  not  from  earnings.  Union  &  N.  H. 
Trust  Co.  V.  Taintor,  85  Conn.  452,  83  Atl. 
697. 

And  the  presumption  is  that  a  dividend 
declared  on  corporate  stock  is  declared  out 
of  income,  and  an  efficient  showing  to  the 
contrary  must  be  made  to  successfully  re- 
but such  presumption.  Miller  v.  Payne,  150 
Wis.  354,  136  N.  W.  811. 

So,  the  burden  is  upon  trustees  who 
credit  stock  dividends  to  the  remainder- 
men, to  rebut  the  presumption  that  they 
represented  an  accumulation  of  earnings 
or  profits.  Re  Leask,  159  App.  Div.  102, 
143  N.  Y.  Supp.  865.  This  rule  would,  of 
course,  not  apply  to  stock  dividends  in 
jurisdictions  where  the  Massachusetts  rule 
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decide  whether  or  not  such  increase  of  stock 
shall  be  made." 

On  said  16th  day  of  June,  191 0,  the  stock- 
holders adopted  a  resolution  as  follows: 
"Resolved,  that  the  directors  be,  and  they 
hereby  are,  authorized  and  empowered  to 
forthwith  declare  a  stock  dividend  of  thirty 
millions  of  dollars,  or  100  per  cent  on  the 
present  issued  capital  stock  of  this  com- 
pany, and  to  issue  forthwith  in  payment 
thereof  certificates  of  fully  paid  nonassess- 
able stock,  to  the  stockholders  of  record 
at  this  date,  in  the  amounts  in  which  they 
are  respectively  entitled  to  the  same."  . 

On  June  17,  1910,  the  board  of  directors 
of  said  company  adopted  a  further  resolu- 
tion as  follows:  "Resolved,  that  the  direc- 
tors declare,  and  they  do  now  declare,  a 


stock  dividend  of  thirty  millions  of  dollars, 
or  100  per  cent  on  the  present  issued  cap- 
ital stock  of  this  company,  payable  forth- 
with to  the  stockholders  of  record  on  the 
16th  day  of  June  instant  out  of  said  in- 
crease of  stock,  and  that  the  president  and 
treasurer  be,  and  they  hereby  are,  author- 
ized and  directed  to  issue  forthwith  to  the 
several  stockholders  of  record  on  the  said 
16th  day  of  June  instant,  certificates  for  so 
many  shares  of  fully  paid  and  nonassessable 
stock  as  said  shareholders  shall  severally  be 
entitled  to  in  payment  of  said  dividends." 
Thereupon,  and  on  the  same  day,  June  17, 
1910,  said  company  paid  over  and  delivered 
to  James  W.  Osborne  as  such  executor  a 
stock  dividend  of  2,920  shares  of  the  par 
value  of  $100  each,  being  one  share  of  in- 


prevails,  since  in  any  event  they  would  go 
to  iSne  remaindermen. 

Any  dividend  derived  from  a  mere  en- 
hancement of  the  value  of  assets  repre- 
senting capital,  from  sources  other  tnan 
accumulation  of  earnings,  belongs  to  the 
remainderman,  and  not  to  the  life  tenant. 
It  represents  corpus,  not  income.  Miller  v. 
Payne,  supra.  The  court  recognized  that 
there  was  an  exception  to  that  rule  in  the 
case  of  a  corporation  engaged  in  buying  and 
selling  real  estate  at  a  profit,  but  held 
that  the  exception  did  not  apply  to  a  cor- 
poration formed  by  the  directors  of  a  na- 
tional bank  for  the  purpose  of  dealing  in 
real  estate,  not  for  a  profit,  but  for  the 
specific  purpose  of  aiding  the  bank  by  tak- 
ing real  property  off  its  hands,  and  holding 
and  disposing  of  it  at  the  earliest  oppor- 
tunity to  the  best  advantage.  It  was  ac- 
cordingly held  that  a  50  per  cent  dividend 
declared  by  such  corporation  out  of  funds 
received  as  the  final  payment  upon  a  con- 
tract for  a  sale  of  part  of  the  property  of 
the  corporation  represented  simply  an  en- 
hancement in  the  value  of  the  capital  of 
the  company,  and  not  "earnings"  in  the 
ordinary  sense  of  that  term,  and  therefore 
belonged  to  the  corpus,  and  not  to  the  in- 
come. 

Where  a  dividend,  so-called,  is  declared 
by  the  corporation  out  of  the  proceeds  of 
a  sale  of  property  constituting  its  capital 
assets,  the  fact  that  at  the  time  of  such 
dividend  there  were  accumulated  earnings 
amoimting  to  47  per  cent  of  the  dividend 
declared  does  not  entitle  the  life  tenant 
to  such  a  percentage  of  the  dividend.    Ibid. 

But  the  fact  that  the  corpus  has  been 
assessed  to  make  good  a  defalcation  by  an 
officer  of  the  corporation  does  not  deprive 
the  life  tenant  of  the  right  to  dividends 
subsequently  declared  by  the  corporation, 
until  the  defalcation  has  been  made  good. 
Ibid. 

In  determining  the  question  whether  divi- 
dends declared  by  a  bank  represented  earn- 
ings that  bad  accumulated  entirely  since 
the  inception  of  the  life  estate,  the  court 
in  Miller  v.  Payne,  supra,  approved  of  a 
method  of  calculation  which  treated  as 
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profit  the  difference  between  the  premium 
realized  by  the  bank  upon  a  sale  of  new 
stock  and  the  amount  necessary  to  make 
the  book  value  of  the  new  stock  equal  to 
the  book  value  of  the  old. 

In  Re  Wells,  —  Wis.  — ,  144  N.  W.  174, 
the  testator,  apparently  anticipating  that 
there  might  be  difficulty  in  determining 
what  portions  of  dividends  were  to  be  at> 
tributed  to  the  sale  of  capital  assets,  and 
what  attributable  to  earnings,  expressly 
directed  that  only  such  portion  of  any  divi- 
dend received  upon  any  stock  belonging  to 
the  estate  should  be  considered  as  income 
as  should  be  paid  out  of  net  annual  earn- 
ings for  the  year,  and  that  all  such  por- 
tions of  any  dividend  as  should  be  paid 
from  the  sale  of  property  should  be  con- 
sidered by  the  executors  and  trustees  re- 
spectively as  principal  and  as  merely  a 
division  among  the  stockholders  of  tlie 
property  of  the  corporation;  and  the  will 
further  provided  that  the  judgment  and 
decision  of  the  executors  and  trustees  should 
be  final  in  ascertaining  how  much  of  every 
dividend  received  should  be  considered  as 
income  from  the  profits  of  the  corpora- 
tion for  that  year  upon  the  capital  invested, 
and  directed  that  only  such  portion  of  any 
dividend  as  should  be  determined  by  them 
to  be  the  annual  profits  of  the  corpora- 
tion for  th»t  year  upon  its  capital  invested 
should  be  paid  out  as  the  net  annual  income 
for  that  year,  and  that  the  portion  of  any 
and  every  dividend  that  should  be  deter- 
mined by  them  to  be  the  proceeds  of  the 
sale  of  the  property  of  the  corporation  and 
a  division  thereof  among  its  stockholders 
should  be  reinvested  by  them  as  a  mere 
change  of  the  form  of  the  investment  of 
that  portion  of  the  estate. 

It  was  held  that  these  provisions  ap- 
plied to  corporations  in  which  the  testator 
owned  stock  at  the  time  of.  his  death,  as 
well  as  corporations  which  the  directors 
were  directed  or  authorized  to  create.  The 
court  rejected  the  contention  of  counsel 
that  the  words  ''capital  invested"  in  these 
provisions  meant  capital  stock,  and  not 
the  property  or  means  of  the  corporation, 
and   that   the   direction   as   to  division  of 
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creased  capital  stock  of  said  company  for 
each  share  of  old  stock  theretofore  held  by 
said  Osborne  as  executor,  and  said  stock 
remains  in  the  possession  of  said  Osborne 
as  such  executor  and  trustee. 

After  the  death  of  La  Orove,  and  prior 
to  the  payment  to  Osborne  as  such  execu- 
tor of  the  stock  dividend,  r^ular  cash  divi- 
dends had  been  paid  on  said  stock  amount- 
ing in  the  aggregate  to  $242,564.18,  which 
has  been  paid  from  time  to  time  by  said 
executor  to  said  Ivy  Lee  La  Grove,  the 
beneficiary  under  the  trust,  as  provided  by 
said  will. 

The  troublesome  question  as  to  who  is  en- 
titled to  extraordinary  dividends  declared 
upon  stock  held  in  trust,  as  between  life 
beneficiaries   under   the  trust   and   the   re- 


maindermen, is  again  presented  to  us  for 
our  consideration. 

The  question  has  been  considered  by  the 
courts  in  this  and  other  states  and  coim- 
tries  in  many  and  various  forms  from  time 
to  time  since  the  decisions  and  opinions  of 
the  courts  have  been  published.  It  has 
been  said  that  no  question  before  the  courts 
has  been  more  troublesome.  Certainly  none 
has  resulted  in  greater  contrariety  of  views. 
Decisions  that  are  apparently  contradictory, 
either  in  the  same  court  or  in  the  courts  of 
different  states  and  countries,  have,  how- 
ever, been  caused  in  part  by  different  facts 
and  circumstances  existing  in  the  cases  de- 
sided,  and  the  effect  necessarily  given  to 
the    language    of    the    will    or    instrument 


dividends  applied  only  when  a  corporation 
had  sold  large  portions  or  the  whole  of  its 
property,  aiul  nad  made,  either  formally 
or  practically,  a  division  of  the  proceeds 
of  the  sale  among  its  stockholders.  The 
court  said  that  the  will  made  it  clear  that 
the  testator  intended  to  charge  his  execu- 
tors and  trustees  with  the  affirmative  duty 
of  keeping  the  principal  of  the  estate  at  all 
times  inUict,  and  of  seeing  that  moneys 
which,  though  called  income  or  dividends, 
in  truth  represented  a  diminution  of  the 
property  of  the  estate,  should  not  be  paid 
out  to  the  life  tenants;  referring  in  this 
connection  to  the  well-established  legal 
principle  that  when  a  testator  establishes 
a  trust  for  the  benefit  of  a  life  tenant  with 
remainder  over  to  another,  and  the  prop- 
erty is  of  a  wasting  nature,  such  as  mining 
stock  or  land  stock,  the  dividends  on  which 
represent  in  part  a  practical  diminution 
of  corporate  assets,  in  the  absence  of  a 
clear  expression  of  the  testator's  intention 
to  the  contrary,  the  life  tenant  will  be 
entitled  to  receive  only  the  current  rate 
of  interest  on  the  value  of  the  trust  prop- 
erty, and  that  the  remainder  of  the  divi- 
dends will  become  a  part  of  the  principal 
of  the  trust  fund  to  be  invested  anew  by 
the  trustee. 

It  was  further  held  in  this  case  that 
under  the  express  terms  of  the  will,  the  de- 
cision of  the  executors  and  trustees  in  ap- 
portioning tiie  dividends,  so-called,  between 
the  income  and  corpus,  was  conclusive,  it 
not  being  claimed  that  it  was  fraudulent 
or  arbitrary,  or  that  there  was  any  failure 
to  know  any  material  fact  or  legal  right; 
and  it  was  accordingly  held  that  the  trial 
court  erred  in  disapproving  of  the  appor- 
tionment made  by  them,  although  the  su- 
preme court  remarked  that,  had  the  ques- 
tion been  an  ordinary  question  of  fact  to 
be  originally  determined  by  the  court  from 
the  evidence  before  it,  it  would  have  had 
no  difficulty  in  approving  the  conclusion 
reached   by   the   trial   court. 

Additional  preferred  shares  issued  by  a 
voluntary  association  or  trust  to  the  holders 
of  the  original  preferred  shares  in  payment 
of  arrears  of  dividends,  the  accumulated 
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earnings  and  surplus  of  the  association  be- 
ing insufficient  for  that  purpose,  belong 
to  the  corpus,  and  not  to  the  income  of 
the  trust,  only  the  income  from  the  addi- 
tional shares  being  payable  to  the  life  bene- 
ficiaries. Gardiner  v.  Gardiner,  212  Mass. 
508,  99  N.  E.  171. 

''Trustees'  certificates"  issued  to  the 
stockholders  of  the  Great  Northern  Rail- 
road Company  after  the  death  of  the  testa- 
trix, pursuant  to  the  agreement  made  be- 
fore her  death,  by  which  that  company 
transferred  assets  to  the  Lake  Superior 
Company,  and  the  latter  company,  in  ac- 
cordance with  one  of  the  conditions  of  that 
agreement,  after  the  death  of  the  testatrix, 
transferred  them  to  the  trustees  by  whom 
the  certificates  were  issued,  were  held,  in 
Re  Bunker,  77  Misc.  320,  137  N.  Y.  Supp. 
104,  to  belong  to  the  principal  of  the  trust, 
and  not   to   the   income. 

If  corporate  distributions  represent  sur- 
plus earnings,  they  are  dividends  rather 
than  capital  whatever  called,  but  incre- 
ment of  capital  values  is  not  earnings,  as 
to  life  tenants.  Re  Hoagland,  142  N.  Y. 
Supp.  462.  In  this  case  the  only  evidence 
on  the  point  was  the  resolution  of  the 
stockholders  which  inferentially  stated 
that  the  new  stock  represented  the  incre- 
ment of  capital,  and  the  surrogate  ob- 
served that,  while  courts  sometimes  infer 
from  slight  evidence  that  a  stock  dividend 
is  income,  the  resolution  was  some  evidence 
to  the  contrary,  and  so  sufiicient  in  any 
event  to  put  the  objectors  to  their  proofs. 

The  Bryan  Case  recognizes  that  if  divi- 
dends, so-called,  whether  stock  or  cash,  are 
declared,  not  out  of  earnings,  but  out  of 
the  proceeds  of  a  sale  of  capital  assets, 
and  otherwise  represent  capital  assets,  and 
not  earnings,  they  go  to  the  corpus,  and  not 
to  the  income  of  the  trust. 

Earnings   previously    invested   in   improve- 
ments. 

The  court  in  Gray  v.  Hemenway,  212 
Mass.  239,  98  N.  E.  789,  suggested  a  ques- 
tion as  to  whether  dividends,  so-called,  de- 
clared   from   accumulated     earnings     which 
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creating  the  trust  in  the  particular  cases  in 
which  the  decisions  have  been  rendered. 

In  determining  who  is  entitled  to  a  divi- 
dend upon  stock  held  in  trust,  the  inten- 
tion of  the  testator  or  the  maker  of  the 
trust  must  be  carried  out  when  such  intent 
is  clear,  so  far  as  such  intent  does  not  re- 
sult in  an  unlawful  accumulation  of  in- 
come. Very  many  cases  arise,  however, 
where  the  testator  or  maker  of  the  trust 
had  not  considered  the  possibility  of  enor- 
mous dividends  being  declared  by  corpora- 
tions to  effectuate  their  reorganization  or 
in  the  division  of  accumulated  profits,  made 
necessary  by  new  statutes,  changed  circum- 
stances, and  modern  rules  and  conditions, 
or,  if  such  testator  or  maker  of  the  trust 


had  considered  such  possibility,  he  failed 
to  express  himself  in  the  instrument  creat- 
ing the  trust  so  as  to  show  any  clear  in- 
tention regarding  the  same. 

In  England,  as  far  back  as  1799,  it  was 
established  as  a  rule  that  all  extraordinary 
or  unusual  dividends  declared  during  the 
continuation  of  a  life  estate,  whether  pay- 
able in  cash  or  in  stock,  belong  to  the  corpus 
of  the  fund,  and  not  to  the  income.  Brander 
V.  Brander,  4  Yes.  Jr.  800.  The  decision  in 
the  case  cited  was  repeatedly  followed  and 
the  rule  restated.  The  rule  in  England  as 
stated  in  the  earlier  cas^s  has  been  ma- 
terially modified,  and  dividends  of  cash  are 
now  held  to  belong  to  the  life  tenant,  and 
stock  dividends  to  the  remainderman,  sub- 


had  been  capitalized  by  investment  in  per- 
manent works  and  improvements,  could  be 
regarded  as  dividends  from  earnings,  or 
should  be  regarded  as  a  diminution  of  capi- 
tal assets,  but  said  that  it  was  not  neces- 
sary to  decide  the  question,  since  the  stock 
in  the  Lackawanna  company  distributed  by 
the  D.  L.  &  W.  R.  Co.  represented  a  mere 
investment  of  the  surplus,  and  not  a  capi- 
talization thereof. 

In  Union  &  N.  H.  Trust  Co.  v.  Taintor, 
85  Conn.  452,  83  Atl.  697,  the  contention 
that,  by  the  investment  of  the  assets  in 
permanent  works,  improvements,  or  exten- 
sion, they  became  such  that,  as  between 
owners  of  successive  stock  interests,  they 
ought  to  be  regarded  as  capital,  and  could 
not  be  disassociated  from  the  rest  of  the 
working  capital,  was  disposed  of  by  the 
statement  that  the  argument  rested  upon 
a  condition  not  supported  by  the  findings; 
but  the  court  said  that  if  the  facts  sup- 
ported the  argument,  it  would  appear  to 
have  been  disposed  of  adversely  to  the  re- 
mainderman, in  Smith  v.  Dana,  77  Conn. 
543,  69  L.R.A.  76,  107  Am.  St.  Rep.  51,  60 
Atl.  117. 

In  the  Bryan  Case,  the  remainderman  in- 
sisted that  the  appropriation  of  the  net 
earnings  to  improvements  constituted  a 
capitalization  of  such  earnings,  and  they 
could  not  afterward  be  distributed  as  net 
earnings,  and  that  view  prevailed  with  the 
chancellor,  but  the  supreme  court  was  of 
a  different  opinion,  and  held,  as  already 
stated,  that  such  appropriation  of  the  earn- 
ings did  not  decide  their  character,  at  least 
for  the  purposes  of  a  dividend. 

Stock  of  other  corporation. 

In  Union  &  N.  H.  Trust  Co.  v.  Taintor, 
supra,  a  dividend  was  declared  by  the  Dela- 
ware, L.  &  W.  R.  Co.  by  distributing  the 
stock  which  had  been  purchased  in  the 
Lackawanna  company,  but  It  was  found  that 
the  purchase  of  such  stock  was  made  from 
earnings,  and  the  dividend  was  held  to  be 
essentially  a  cash  dividend,  so,  under  the 
Massachusetts  rule,  going  to  the  life  tenant 
rather  than  to  the  remainderman.  The  re- 
mainderman asserted  that  the  dividends,  so- 
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called,  represented  a  distribution  of  capi- 
tal, upon  the  theory  that  the  line  of  the 
Lackawanna  road  took  the  place  of  a  part 
of  the  old  line  of  the  D.  L.  &  W.  R.  Co., 
and  that  the  stock  of  that  road  represented 
merely  the  actual  value  af  the  old  road  be- 
fore the  D.  L.  &  W.  R.  Co.  built  the  Lacka- 
wanna with  its  earnings.  The  court,  how- 
ever, said  that  it  had  no  occasion  to  con- 
sider the  rights  arising  out  of  a  situation 
of  that  character,  since  the  argument  rested 
upon  a  state  of  facts  wholly  outside  the 
record.  Another  contention  of  the  remain- 
derman was  that  the  real  transaction  un- 
derlying the  acquisition  of  the  stock  of 
the  Lackawanna,  the  lease  of  the  railroad, 
and  the  dividend  vote,  was  the  incurring  of 
a  perpetual  obligation  by  the  D.  L.  &  W. 
R.  Co.  to  pay  4  per  cent  to  the  Lackawanna 
for  the  use  of  the  "short  cut,"  and  that 
this  guaranty  imposed  upon  the  stock  of 
the  D.  L.  &  W.  R.  Co.  a  liability  to  the 
extent  of  the  rental  guaranteed,  and  that 
therefore  the  case  was  on  a  parity  with 
Bishop  V.  Bishop,  81  Conn.  509,  71  Atl. 
583  (which  is  set  out  in  the  note  in  35 
L.R.A.(N.S.)  at  page  571).  The  court, 
however,  distinguished  the  Bishop  Case,  up- 
on the  ground  that  in  that  case  the  share- 
holder received  by  the  distribution  an  obli- 
gation of  the  declaring  company,  whereas 
in  the  instant  case  the  stock  was  purchased, 
and  upon  its  distribution  as  a  dividend  no 
liability  on  the  part  of  the  D.  L.  &  W.  R. 
Co.  of  any  description  arose;  and  said 
that,  in  order  to  establish  a  similarity  be- 
tween the  two  cases,  there  arose  the  neces- 
sity for  assuming  in  the  instant  case  that 
the  4  per  cent  guaranty  was  a  liability  in- 
curred as  a  result  of  the  distribution  of 
the  stock,  and  that  assumption  compelled 
the  creation  of  facts  outside  the  record. 

It  is  also  held  in  Gray  v.  Hemenway, 
supra,  that  the  dividend  declared  by  the  D. 
L.  &  W.  R.  Co.  and  paid  by  the  distribu- 
tion of  the  stock  in  the  Lackawanna  com- 
pany, which  had  been  purchased  with  the 
accumulated  earnings  or  undivided  surplus 
of  the  former  company,  was  a  cash  rather 
than  a  stock  dividend,  and  so,  under  the 
Massachusetts  rule,  went  to  the  life  bene- 
ficiaries. O.  H.  P. 
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ject,  perhaps,  to  an  examination  of  the 
facta  and  circumstances  in  each  case  in  ap- 
plying the  rule  as  stated.  Bouch  v.  Sproule, 
L.  R.  12  App.  Cas.  386,  56  L.  J.  Ch.  N.  S. 
1037,  57  L.  T.  N.  S.  345,  36  Week.  Rep. 
103. 

In  Massachusetts,  in  Minot  ▼.  Paine,  re> 
ported  in  90  Mass.  108,  06  Am.  Dec.  705,  it 
is  said:  ''A  simple  rule  is  to  regard  cash 
dividends,  however  large,  as  income;  and 
stock  dividends,  however  made,  as  capital." 
The  courts  of  that  state  have  followed  such 
rule,  taking  unto  themselves,  however,  the 
right  to  determine  whether  a  stock  divi- 
dend is  in  effect  a  distribution  of  cash  to 
be  treated  the  same  as  a  cash  dividend. 

In  Pennsylvania  it  was  held  in  Earp's 
Appeal,  reported  in  28  Pa.  368,  that  ordi- 
nary dividends  on  stock  held  in  trust  belong 
to  the  person  entitled  to  the  income  of  the 
trust  fund,  but  that  extraordinary  dividends 
should  be  apportioned  between  the  life 
estate  man  and  the  remainderman  in  ac- 
cordance with  the  amount  thereof  accumu- 
lated before  and  after  the  creation  of  the 
trust. 

The  question  has  been  considered  by  the 
courts  of  nearly  every  state  in  the  Union 
and  by  the  Federal  courts.  It  would  be 
quite  impossible  to  reconcile  the  many  re- 
ported decisions.  An  effort  to  determine 
the  weight  of  authority  would  be  difficult, 
and  extend  this  opinion  to  unjustifiable 
length.  It  is  not  our  purpose,  therefore, 
to  analyze  or  attempt  to  state  the  decisions 
of  other  jurisdictions,  or  to  refer  to  them 
except  as  we  have  herein  to  illustrate  the 
extent  of  the  conflict  regarding  the  ques- 
tion now  considered. 

In  this  state  the  question  was  consid- 
ered in  Clarkson  ▼.  Clarkson,  18  Barb.  646 
(1855).  In  that  case  one  Clarkson  died  in 
September,  1845,  leaving  a  will  by  which 
he  left  parts  of  his  estate  in  trust  for  two 
of  his  children  respectively.  The  trustees 
were  directed  to  invest  the  same  and  pay 
the  "interest^  dividends,  and  proceeds  aris- 
ing from  the  two  said  respective  shares  and 
portions,  from  time  to  time,  as  they  shall 
be  received,  to  my  said  daughters  .  .  . 
for  and  during  the  term  of  their  natural 
lives  respectively;  and  upon  the  decease  of 
either  of  said  daughters,  ...  to  as- 
sign, transfer,  and  pay  over  the  share"  as 
therein  provided. 

In  January,  1846,  the  trustees  invested 
$12,600  in  the  capital  stock  of  the  Utica  & 
Schenectady  Railroad  Company  by  purchas- 
ing 100  shares  thereof  at  the  price  of  $126 
per  share,  and  in  February,  1853,  the 
further  sum  of  $6,000  in  the  capital  stock 
of  the  Mohawk  Valley  Railroad  Company 
by  purchasing  60  shares  of  its  stock  of  $100 
each  at  par.  The  shares  of  the  Utica  & 
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Schenectady  Company  thereafter  paid  an 
annual  dividend  of  10  per  cent  upon  their 
par  value,  which  annual  dividend  was  paid 
from  time  to  time  by  the  trustees  to  the 
cestui  que  trust.  On  the  30th  day  of  De- 
cember, 1850,  there  was  paid  to  the  trus- 
tees on  the  shares  of  the  Utica  &  Schenec- 
tady Company  an  extra  dividend  of  60  per 
cent  on  the  par  value  of  its  stock  in  the 
capital  stock  of  said  corporation  at  par, 
amounting  to  $6,000.  In  May,  1853,  a  con- 
solidation of  the  Utica  &  Schenectady  Rail- 
road Company,  the  Mohawk  Valley  Railroad 
Company,  and  other  railroad  companies, 
took  place,  and  a  new  corporation  was  cre- 
ated called  the  New  York  Central  Railroad 
Company.  By  the  terms  and  conditions  of 
such  consolidation  the  trustees  received 
shares  of  said  Central  Company  equal  in 
number  to  those  held  in  the  two  other  com- 
panies, being  220  shares  of  $100  each,  and 
also  received  bonds  of  the  Central  Company 
to  the  amount  of  $55  on  each  of  the  220 
shares  held  by  them  in  the  two  other  com- 
panies. It  appears  that  the  stock  of  the 
Central  Company  was  then  worth  $115  per 
share,  and  the  bonds  90  per  cent  of  their 
par  value.  The  court  in  its  opinion,  after 
referring  to  English  and  other  authorities, 
say:  "Uncontrolled  by  precedent,  and  con- 
sidered upon  principle  only,  the  case  seems 
very  plain.  .  .  .  The  stock  payment 
of  60  per  cent 'made  upon  this  investment 
was  properly  dividends  extraordinary  in 
amounts,  not  in  manner  of  payment,  that 
being  a  matter  of  policy  with  the  company. 
'Dividends,'  as  used  in  the  will,  is  unquali- 
fied; it  includes,  in  its  technical  sense,  as 
well  as  in  its  ordinary  and  common  accepta- 
tion, all  distributions  to  corporators,  of 
the  profits  of  the  corporation,  whether  such 
distributions  are  large  or  small.  .  .  . 
The  testator  is  presumed  to  have  used 
words  in  their  natural  and  primary  sense, 
and  from  the  terms  used  in  his  will,  it  is 
clear  that  he  intended  that  all  the  gains, 
profits,  income,  and  proceeds  of  the  two 
shares  of  his  estate,  of  whatsoever  kind, 
name,  or  nature,  should  go  to  his  daughters, 
as  tenants  for  life;  and  that  intention 
should  not  be  defeated.  If  the  payment  of 
extraordinary  dividends  has  impaired  the 
capital,  such  capital  should  be  restored  by 
additions  from  such  dividends.  .  .  . 
But  the  case  is  different  with  respect  to 
the  bonds  or  certificates  of  the  Central  Rail- 
road Company  received  by  the  trustees  on 
the  17th  of  May,  1853.  Those  bonds  were 
not  paid  to  the  trustees,  either  as  interest, 
dividend,  or  proceeds;  but  as  the  difference 
between  the  value  of  the  stock  of  the  old 
railroad  corporations  and  the  new,  and 
are  therefore  to  be  regarded  as  capital,  the 
same   as  though   no   consolidation   transfer 
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had  taken  place,  except  that  those  bonds 
received  as  difference  for  the  60  shares  will 
follow  their  principal  and  go  to  the  ceatuia 
que  trust.  Unless  the  parties  otherwise 
agree,  a  referee  must  be  appointed,  to  ascer- 
tain the  present  value  of  the  remaining  160 
shares  of  the  Central  railroad  stock  held  by 
the  said  trustees,  and  the  value  of  the  re- 
maining bonds  or  certificates,  and  report 
the  same  to  one  of  the  justices  of  this 
court.  Upon  the  coming  in  of  that  report, 
should  the  value  of  such  stock  and  bonds 
and  certificates  be  equal  to  the  capital  in- 
vested, or  if  deficient,  upon  the  tenants  for 
life  making  up  such  deficiency,  a  decree 
will  be  entered,  directing  said  trustees  to 
deliver  over  to  the  oeatuia  que  trust  the  60 
shares  of  stock  dividend,  the  bonds  and 
certificates  received  on  the  same,  and  all 
dividends  thereon  received  by  said  trustees." 
p.  666.  It  will  be  seen  that  the  price  paid 
for  the  stock  was  treated  as  the  capital 
invested  by  the  trustees,  and  that  it  was 
held  that  the  cestui  que  trust  was  entitled 
to  all  dividends  of  every  kind  declared  upon 
the  stock,  so  far  as  the  same  did  not  in- 
trench upon  such  capital  of  the  trust  fund. 
An  apportionment  of  the  dividends  was  pro- 
vided for  if  necessary  to  preserve  the  prin- 
cipal of  such  trust  fund. 

In  Simpson  v.  Moore,  80  Barb.  637 
(1859),  one  Wilson  died  in  1837  leaving  a 
will  by  which  he  gave  one  sixth  of  his 
estate  in  trust  ''to  retain  and  invest,  and 
keep  invested,  from  time  to  time,  upon  real 
estate  security  or  in  stocks  by  them  deemed 
safe,  and  to  apply  and  pay  over  the  in- 
come thereof,  from  time  to  time,  as  it  may 
be  received,  to  my  wife,  .  .  .  during 
her  life."  The  will  directed  that  after  the 
death  of  his  wife  such  one  sixth  of  the  estate 
be  divided  among  the  children  of  the  testa-, 
tor.  The  trustee,  in  the  year  1844,  purchased 
69  shares  of  the  National  Bank  at  $60  per 
share,  that  being  the  par  value  thereof. 
The  charter  of  the  bank  expired  January  1, 
1867.  The  bank  was  reorganized,  and  pre- 
paratory thereto  it  declared  a  dividend  of 
18  per  cent.  The  trustee  took  the  dividend 
in  new  stock.  The  trustee  also,  in  1848, 
purchased  50  shares  of  the  stock  of  the 
Merchants'  Bank  at  $60  each,  that  being 
the  par  value  thereof.  The  charter  of  that 
bank  expired  January  1,  1857,  and  pre- 
paratory to  reorganization  it  declared  a 
dividend  of  26  per  cent,  and  the  trustee 
took  such  dividend  in  new  shares  of  thb 
bank.  A  question  arose  as  to  whether  the 
stock  constituting  such  dividends  should  be 
delivered  to  the  wife,  who  was  entitled  to 
the  income  for  life,  or  be  held  for  the  bene- 
fit of  the  remaindermen.  The  court  say:  j 
"The  testator  intended  all  the  income  of  the 
property  which  he  ordered  to  be  invested 
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should  be  paid  to  the  wife,  but  that  tbs 
capital  so  invested  should  be  preserved. 
Under  the  case  of  Clarkson  v.  Clarkson, 
supra,  the  payments  in  question  must  be 
considered  as  dividends;  but  as  they  con- 
tained part  of  what  was  held  as  capital 
when  the  stock  was  purchased,  so  much 
thereof  as  was  necessary  to  make  up  the 
original  investment,  over  and  above  the  par 
value  of  the  stock  taken  by  the  trustee  in 
exchange,  should  be  retained  by  him,  and 
the  residue  belongs  to  the  plaintiff."  p.  640. 
It  will  be  seen  that  provision  was  made  to 
ke^  the  principal  of  the  trust  fund  unim- 
paired. 

In  Woodruff's  Estate,  1  Tucker,  68 
(1866),  a  testator  died  in  1866,  leaving  a 
wife,  five  sons,  and  four  daughters.  He  left 
the  residuum  of  his  estate  in  trust  for  the 
benefit  of  his  widow,  and  the  remainder 
over  to  his  sons.  There  came  into  the 
hands  of  his  executor  from  his  estate  904 
shares  of  the  capital  stock  of  the  Manhat- 
tan Gas  Light  Company.  Two  days  after 
the  testator's  death  the  legislature  author- 
ized an  increase  of  the  capital  stock  of  the 
corporation  from  $2,000,000  to  $4,000,000. 
Thereafter,  and  in  1866,  the  corporation  de- 
clared an  extraordinary  dividend  out  of  the 
surplus  profits  of  the  corporation  of  $18 
per  share.  The  executor  and  trustee  ac- 
cepted new  stock,  and  the  dividend  was 
credited  thereon.  It  was  held  that  the  divi- 
dends belonged  to  the  widow.  In  this  case, 
however,  the  question  of  the  impairment  of 
capital  was  not  considered,  and  the  decision 
purports  to  be  based  on  Clarkson  v.  Clark- 
son. 

In  Goldsmith  v.  Swift,  26  Hun,  201 
(1881),  a  person  by  deed  of  trust  in  1866 
transferred  100  shares  of  the  New  York 
Central  Railroad  Company  to  a  trustee  to 
pay  to  the  maker  of  the  trust  all  dividends 
declared  on  said  stock  during  his  life,  and 
after  his  death  to  his  daughter  during  her 
life,  with  remainder  over  to  the  descend- 
ants of  the  daughter.  In  1868  the  company 
issued  to  its  shareholders  certificates  to 
the  amount  of  80  per  cent  of  the  capital 
stock  held  by  them  respectively,  as  evidence 
of  earnings  expended  for  the  purpose  of 
constructing  and  equipping  its  road  and 
in  the  purchase  of  real  estate  and  other 
properties. 

In  1869  the  company  was  consolidated 
with  the  Hudson  River  Railroad  Company, 
and  the  new  company,  to  equalize  the  values 
of  the  two  companies,  issued  new  stock  in 
place  of  the  stock  held  under  the  deed  of 
trust,  the  certificate  for  the  80  per  cent 
thereof,  and  an  additional  27  shares,  mak- 
ing 207  shares  in  all.  The  court  held  that 
the  27  shares  were  a  part  of  the  corpus  of 
the  trust  fund,  but  that  the  80  shares  were 
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a  dividend  belonging  to  the  cestui  que  trust. 
It  does  not  appear  that  any  part  of  the 
earnings  was  accumulated  prior  to  the  cre- 
ation of  the  trust. 

Cragg  y.  Riggs,  5  Redf.  82  (1880),  was 
a  proceeding  in  surrogate's  court  for  an 
accounting.  The  will  of  the  testator  pro- 
vided a  trust  bj  which  the  net  interest, 
dividends,  or  other  periodical  income  there- 
of was  given  to  a  daughter  for  life,  and 
after  her  decease  to  her  descendants.  The 
question  arose  as  to  what  should  be  done 
with  certain  stock  dividends  declared  upon 
stock  held  in  the  trust.  The  court,  refer- 
ring to  many  cases  in  this  and  other  states, 
and  particularly  to  the  decision  in  the  case 
of  Clarkson  v.  Clarkson,  says:  "The  real 
inquiry  is  how  much  of  the  stock  dividend 
was  capital,  or  made  to  represent  an  in- 
crease in  the  value  of  the  property,  and  how 
much  came  from  income  or  earnings,  and 
also  how  much  of  the  stock  dividend  was 
made  up  of  accumulations  before,  and  how 
much  from  earnings  after,  the  investment. 
And  this,  it  seems  to  me,  is  the  rational 
and  equitable  rule  by  which  to  determine 
the  question  as  to  the  relative  rights  of  the 
life  tenant  and  remainderman."  The  court 
further  says  "that  the  trustee,  in  the  ad- 
justment of  those  rights,  should  look  to 
the  real  question,  whether  the  dividends  rep- 
resent income  or  profits,  or  capital,  without 
regard  to  the  form  of  the  dividend,  or  the 
name  by  which  it  is  declared.  Otherwise 
the  ipse  dixit  of  the  corporation  would  be 
substituted  for  the  judgment  of  a  court, 
which  alone  has  competent  jurisdiction." 
The  court  concluded  that  the  stock  dividend 
was  income  or  profits,  and  should  be  cred- 
ited to  the  income  account.  It  further  said: 
''But  it  is  my  duty  to  say  that  if  there  were 
anything  in  this  case  to  warrant  the  con- 
clusion that  any  of  the  dividends  so  de- 
clared, whether  in  cash  or  stock,  included 
income  earned  before  the  death  of  the  testa- 
tor and  before  the  rights  of  the  life  tenant 
attached,  I  should  deem  it  my  duty  to  send 
the  matter  to  a  referee  to  take  an  account 
in  respect  thereto."  This  case  was  appealed, 
and  the  decision  in  the  general  term  is  re- 
ported in  26  Hun,  89,  (1881),  and  in  the 
opinion  the  court  say:  ''Under  the  resolu- 
tion which  was  adopted,  it  was  stated  that 
the  funds  of  the  company  had  been  accumu- 
lating for  twenty  years  past,  and  that  a 
special  dividend  of  $60  a  share  should  be 
declared.  .  .  .  When  this  accumulated 
fund  was  acquired  was  not  otherwise  made 
to  appear  than  by  the  statement  of  it  con- 
tained in  the  resolution.  .  .  .  But  if 
evidence  of  that  nature  had  been  given,  it 
could  not  very  well  have  produced  any 
change  in  the  determination,  for  the  reason 
already  stated,  that  dividends  are  not  ap- 
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portionable,  but  are  legally  considered  as 
accruing  only  from  the  time  when  they  may 
be  declared.  This  dividend  was  declared 
nine  years  after  the  estate  had  passed  into 
the  hands  of  the  executors."    p.  102. 

An  appeal  was  then  taken  to  this  court, 
and  it  is  reported  in  89  K.  Y.  479,  ( 1882 ) , 
where  the  judgment  of  the  general  term  and 
the  decree  of  the  surrogate  were  reversed 
for  lack  of  jurisdiction.  In  the  opinion  of 
the  court  it  is  said:  "Are  stock  dividends, 
representing  earnings  and  profits  of  a  cor- 
poration, expended  in  construction  or  im- 
provements of  the  corporate  property,  de- 
clared during  the  life  tenancy,  to  be  re- 
garded, as  between  the  life  tenant  and  re- 
mainderman, as  accretions  to  the  capital, 
or  as  income  T  If  declared  out  of  the  accu- 
mulated profits  earned  before  the  inception 
of  the  life  tenancy,  are  they  capital  or  in- 
come as  between  these  two  interests?  If 
they  represent  earnings  made  partly  before 
and  partly  during  the  life  tenancy,  are  they 
apportionable T  The  right  to  stock  dividends 
as  between  tenant  for  life  and  remainder- 
man has  not  been  considered  by  the  court 
of  last  resort  in  this  state.  The  decisions 
upon  the  subject  in  other  states  and  in 
England  are  confiicting,  and  it  will  be  the 
duty  of  this  court,  when  occasion  arises,  to 
seek  to  settle  the  question  upon  principle, 
and  establish  a  practical  rule  for  the  guid- 
ance of  trustees  and  others,  whicli  shall  be 
just  and  equitable  as  between  the  bene- 
ficiaries of  the  two  estates."    p.  487. 

In  Re  Kernochan,  104  N.  Y.  618,  11  N.  E. 
149  (1887),  it  appeared  on  an  accounting  by 
executors  that  a  corporation  had  declared  a 
dividend  of  $24.26  on  each  share  of  certain 
capital  stock  held  in  trust  by  the  executors. 
The  court,  referring  to  the  action  of  a  ref- 
eree appointed  in  the  proceeding,  say :  "The 
referee  made  the  apportionment  in  question 
by  ascertaining  how  much  was  earned  be- 
fore and  how  much  after  the  death  of  the 
testator,  and,  so  doing,  applied  a  rule  which 
may  be  founded  on  general  equity,  viz.,  that 
when  a  fund  is  given  for  life  to  one  bene- 
ficiary, and  the  remainder  over,  the  first 
shall  have  its  earnings  after  his  life  ten- 
ancy b^ins,  and  the  remainderman  the 
balance.  I  find  nothing  in  the  will  which 
indicates  that  the  testator  intended  any 
such  investigation  or  division,  or  that  any 
other  than  the  ordinary  rule,  which  gives 
cash  dividends  declared  from  accumulated 
earnings  or  profits  to  the  life  tenant,  should 
be  applied.  The  direction  to  his  executors 
is  to  receive  the  rents,  interest,  and  income 
of  his  estate,  and  apply  th:e  net  amount  of 
such  rents  or  other  income  (with  certain 
exceptions  not  now  material)  to  the  use  of 
his  wife.  From  the  shares  in  question  no 
income  could  accrue,  no  profits  arise  to  the 
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holder  until  ascertained  and  declared  by 
the  company  and  allotted  to  the  share- 
holder, and  that  act  should  be  deemed  to 
have  been  in  the  mind  of  the  testator,  and 
not  the  earnings  or  profits  as  ascertained 
by  a  third  person  or  a  court  upon  an  in- 
vestigation of  the  business  and  affairs  of 
the  company,  either  upon  an  inspection  of 
their  books  or  otherwise."    p.  627. 

In  Re  Warren,  2  Connoly,  411,  11  N.  Y. 
Supp.  787  (1890),  the  testator  died  in  1870. 
He  had  subscribed  at  the  organization  of 
the  Newburgh  National  Bank  in  1864  for 
50  shares  of  the  capital  stock,  for  which  he 
paid  $5,000.  The  will  of  the  deceased  gave 
to  his  wife  the  use,  interest,  and  income 
during  her  natural  life  of  the  rest  and  resi- 
due of  his  estate,  and  the  remainder  over 
to  persons  named.  In  1890  the  bank  by 
resolution  returned  to  the  stockholders  one 
half  of  the  capital  of  the  bank  at  par,  with 
premium  of  40  per  cent  payable  out  of  the 
surplus  profits.  On  an  accounting  in  the 
estate  the  court  says :  'This  payment  of  40 
per  cent  on  that  part  of  the  capital  of  the 
bank  which  was  retired  was,  however,  an 
unusual  and  extraordinary  dividend,  and 
tliere  my  be  a  doubt  whether  it  is  to  be 
considered  as  a  dividend  of  earnings  to  the 
shareholders,  or  whether  it  should  not  be 
considered  a  payment  back  to  the  share- 
holders of  capital."  It  did  not  appear 
when  the  surplus  was  earned,  and  the  40 
per  cent  was  awarded  to  the  widow. 

In  Re  Rogers,  22  App.  Div.  428,  48  N.  Y. 
Supp.  175  (1897),  the  questions  before  the 
court  relate  to  the  division  of  the  property 
of  a  corporation  in  liquidation.  The  opin- 
ion is  an  instructive  one,  and  in  it  the 
court,  referring  to  a  going  concern  and  to 
extraordinary  dividends,  say:  "When  the 
former  declares  a  dividend  the  title  to  the 
money  is  taken  from  the  corporation  and 
vested  in  the  shareholder;  whether  rightly 
or  wrongly  declared,  as  a  matter  of  fact 
the  money  is  separated  from  the  share  of 
stock;  it  is  no  longer  a  part  of  the  cap- 
ital of  the  company.  .  .  .  The  rule  that 
the  courts  will  not  look  to  see  from  what 
source  the  dividend  has  been  paid  is  a 
rule  of  convenience,  more  than  one  of  abso- 
lute justice.  In  certain  states,  as  in  Penn- 
sylvania, the  rule  is  repudiated.  In  Vin- 
ton's Appeal,  99  Pa.  434,  44  Am.  Rep.  116, 
it  is  said:     'The  rule  .  is  a  very 

simple  and  convenient  one,  and  may  relieve 
trustees  and  courts  of  much  trouble,  but  it 
is  certainly  not  one  that  commends  itself 
for  its  justice  and  equity.  ...  To  us 
it  seems  like  a  bungling  rule  of  law  that, 
at  one  time,  would  give  what  is  indisputably 
income  to  the  remainderman,  and,  at  an- 
other, what  is  as  clearly  capital  to  the  life 
tenant.'  I  imagine  that,  in  an  instance  of 
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a  dividend  made  by  a  going  concern,  the 
dividend  might  proceed  to  such  an  extent 
from  the  alienation  of  the  capital  or  of  the 
franchise  of  the  company  as  to  shock  the 
sense  of  justice,  if  held  income,  and  to  make 
it  an  exception  to  the  rule  even  in  this 
state."     p.  432. 

In  McLouth  v.  Hunt,  154  N.  Y.  179,  39 
L.R.A.  230,  48  N.  £.  548,  a  tesUtrix,  Caro- 
line Cuyler,  died  September  18,  1888,  own- 
ing 254  shares  of  the  Western  Union  Tele- 
graph Company  stock.  A  resolution  of  the 
board  of  directors  of  the  telegriiph  company 
was  adopted  at  a  meeting  held  September 
14,  1892,  recommending  an  increase  of  the 
capital  stock  from  $86,200,000  to  $100,000,- 
000.  At  another  meeting  held  November 
10,  1892,  it  was  further  resolved  that  out  of 
the  increased  stock  amounting  to  $13,800,- 
000,  there  be  distributed  and  transferred 
to  the  credit  of  stockholders  of  record  on 
the  19th  day  of  November,  1892,  issuable  on 
and  after  December  3,  1892,  an  amount 
equal  to  10  per  cent  of  the  stock  held  by 
the  stockholders  respectively,  and  that  the 
remainder  of  the  increase  be  held  in  the 
treasury  subject  to  the  further  order 
of  the  board  of  directors.  It  appears  by 
stipulation  that  the  surplus  earnings  of  the 
telegraph  company  on  September  30,  1888, 
were  $7,766,380.81,  and  on  September  30, 
1892,  $14,456,757.16.  The  new  stock  dis- 
tributed amounted  to  $8,620,000,  being 
more  than  the  difference  between  the  sur- 
plus of  September  30,  1888,  and  that  of 
September  30,  1892,  but  perhaps  not  more 
than  the  difference  between  the  surplus 
September  18,  1888,  the  date  of  the  death 
of  the  testatrix,  and  December  3,  1892,  the 
date  provided  by  the  board  of  directors 
for  the  actual  issue  and  distribution  of  the 
new  stock. 

In  this  case  the  appellant  sought  to  have 
a  different  rule  applied  in  the  case  of  a 
stock  dividend  than  would  be  applied  in 
the  case  of  a  cash  dividend.  He  did  not 
attempt  to  show  that  the  stock  dividend 
was  for  an  amount  in  excess  of  the  earn- 
ings of  the  corporation  accumulated  subse- 
quent to  the  death  of  the  testatrix.  The 
respondent  insisted  that  the  stock  dividend 
should  be  given  to  the  beneficiaries  for 
years  of  the  trust,  because  the  testatrix  in* 
tended,  as  shown  by  her  will,  that  such  bene- 
ficiaries should  have  all  dividends  regard- 
less of  the  question  as  to  whether  such 
dividend  had  been  earned  after  or  prior  to 
her  death,  and  he  also  contended  that  it 
should  be  given  to  the  defendants  as  such 
beneficiaries,  because  it  represented  earn- 
ings accumulated  after  the  death  of  the 
testatrix.  The  court  clearly  holds  that  no 
distinction  should  be  made  between  a  stock 
dividend    and    a    cash    dividend    on    that 
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ground  alone.  It  did  not  dificuss  the  ques- 
tion as  to  whether  a  dividend  partly  earned 
before  the  death  of  a  testator  and  partly 
earned  after  the  death  of  a  testator,  wheth- 
er the  same  was  payable  in  cash  or  in 
stock,  should  be  apportioned  between  the 
beneficiaries  for  years  or  life,  and  those  en- 
titled to  the  residue. 

In  Chester  v.  Buffalo  Car  Mfg.  Co.  70 
App.  Div.  44d,  75  N.  Y.  Supp.  428,  it  is  held 
that  a  stock  dividend  therein  considered 
was  but  an  increase  of  the  capital  stock  in 
order  to  make  such  capital  stock  correspond 
with  the  actual  working  capital  of  the  cor- 
poration. In  the  opinion  the  court  say: 
"While  it  is  subject  to  modification  and 
variation,  the  natural  and  fundamental 
idea  of  life  income  payable  under  a  will  is 
of  that  current  income  which  accrues  and 
becomes  payable  from  time  to  time  during 
the  life  tenancy,  upon  a  principal  fixed  as 
of  the  time  when  the  trust  took  effect,  and 
remaining  substantially  unchanged.  Some- 
times the  amount  of  this  principal  is  fixed 
by  directions  for  the  investment  of  a  defi- 
nite sum,  and  at  other  times  by  the 
appropriation  of  specified  securities  as 
bonds  or  stocks.  In  the  case  of  the  latter, 
while  it  may  happen  that  by  means  of  an 
extraordinary  dividend  there  will  be  allot- 
ted to  the  life  tenant  a  certain  per  cent  of 
profits  which  accrued  before  his  estate  com- 
menced, that  is  the  unusual  course  rather 
than  otherwise.  We  certainly  do  not  expect 
or  readily  accept  such  a  solution  between 
the  life  tenant  and  remaindermen  through 
the  medium  of  dividends,  as  will  divide  a 
testator's  estate  as  it  existed  at  his  death 
between  the  former  and  the  latter  in  the 
proportion  of  three  or  four  shares  to  the 
former  for  one  to  the  latter."    p.  451. 

In  Lowry  v.  Farmers*  Loan  &  T.  Co.  172 
N.  Y.  137,  64  N.  E.  796,  John  Lowry,  the 
testator,  died  January  26,  1895,  the  owner 
of  50  shares  of  the  capital  stock  of  the  Pull- 
man Palace  Car  Company.  The  Farmers' 
Loan  &  Trust  Company  became  a  trustee 
under  his  will.  While  holding  the  trust, 
and  in  the  fall  of  1898,  the  car  company  de- 
clared a  stock  dividend  of  50  per  cent  pay- 
able to  the  owners  of  its  capital  stock  on 
the  15th  day  of  November,  1898.  The  court 
held  that  the  dividend  belonged  to  the  life 
beneficiary.  The  testator  provided  by  his 
will  that  "the  entire  income  from  such 
securities  shall  be  applied  as  income,  irre- 
spective of  the  price  paid  for  the  securities 
or  tbe  subsequent  value  thereof;  it  being 
my  will  that  no  part  of  such  income  shall 
be  diverted  to  form  a  sinking  fund  to  re- 
place any  loss  to  the  principal  by  depre- 
ciation in  value  of  the  securities."  p.  138. 
The  decision  in  that  case  might  well  have 
proceeded  on  the  language  of  the  will,  for 
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it  was  entirely  within  the  power  of  a  testa- 
tor to  make  that  income  which  by  law, 
without  testamentary  disposition,  would  be 
principal,  though  a  testator  has  not  that 
power  in  the  reverse  direction.  Pray  v. 
Hegoman,  92  N.  Y.  508;  Hascall  v.  King, 
162  N.  Y.  134,  76  Am.  St.  Rep.  302,  66  N. 
E.  515. 

In  Robertson  v.  de  Brulatour,  188  N.  Y. 
301,  80  N.  E.  938,  John  T.  Farish,  the 
testator,  died  May  13,  1891,  leaving  a  will 
in  which  he  created  a  trust  for  the  benefit 
of  his  wife.  He  owned  at  the  time  of  his 
death  2,500  shares  of  the  capital  stock  of 
the  New  York  &  Harlem  Railroad  Com- 
pany and  also  certain  shares  of  the  capital 
stock  of  the  Chicago,  Rock  Island,  &  Pacific 
Railroad,  on  each  of  which  shares  of  stock 
extraordinary  dividends  were  subsequently 
declared,  which  were  awarded  to  the  life 
beneficiary.  Judge  Gray,  who  wrote  the 
opinion  in  this  court,  referring  to  the  pro- 
vision for  the  testator's  wife,  said:  "I 
entertain  the  opinion  that  the  trust  clause 
of  this  will  is  comprehensive  enough  to  in- 
clude the  extraordinary  dividends  or  dis- 
tributions in  question,  however  they  may 
be  termed,  which  were  made  by  the  New 
York  &  Harlem  Railroad  Company  and  by 
the  Chicago,  Rock  Island,  &  Pacific  Rail- 
road Company."  p.  306.  The  decision  in 
this  case  may  well  have  been  left  upon  the 
construction  of  the  will,  as  stated  by  the 
court. 

In  Thayer  v.  Burr,  201  N.  Y.  165,  94  N. 
E.  604,  it  appears  that  Frances  A.  C.  Head- 
ley  died  March  25,  1884,  and  by  her  will 
created  a  trust.  She  died  owning  58  shares 
of  the  stock  of  the  Adams  Express  Com- 
pany, which  were  thereafter  held  in  said 
trust.  On  February  9,  1898,  the  express 
company  distributed  $12,000,000  of  its 
bonds  among  its  stockholders,  being  $100 
per  share,  and  on  June  17,  1907,  another 
distribution  of  $24,000,000  of  its  bonds  was 
made,  being  $200  per  share.  When  the  trust 
came  into  being  the  assets  of  the  company 
amounted  to  $14,050,000.  When  the  last 
distribution  of  bonds  was  made  it  amounted 
to  $40,800,000.  The  court  in  the  opinion 
say:  "The  difference  between  these  two 
sums  is  $26,750,009.  The  total  distribution 
of  bonds  was  $24,000,000.  On  this  state- 
ment the  amount  distributed  did  not  equal 
the  amount  of  the  earnings  during  the  trust 
period,  but  the  result  is  modified  by  the 
stipulated  fact  that  in  the  valuation  of  the 
assets  at  the  termination  of  the  trust, 
$7,000,000  represented,  not  earnings,  but 
simply  the  increased  or  enhanced  market 
value  of  the  securities  held  by  the  company. 
It  is  very  plain  that  the  life  tenant  was 
not  entitled  to  this  increase  in  the  value  of 
the  corpus  of  the  trust  any  more  than  she 
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would  have  been  chargeable  for  any  depre- 
ciation in  the  value  of  the  corpus.  The  true 
earnings,  instead  of  being  $26,750,000,  were 
$19,760,000,  and  of  the  $24,000,000  of  dis- 
tribution, $4,250,000  represented  in  reality 
the  distribution  of  capital.  Therefore  the 
life  tenant  was  entitled  only  to  1,075  of  the 
2,400  parts  of  the  bonds  she  received,  the 
other  425  parts  belonging  to  the  remain- 
derman." p.  167.  The  decision  was  in- 
tended to  be  a  recognition  of  the  right  to 
an  apportionment  of  the  dividend  so  as  to 
preserve  the  corpus  of  the  trust  estate.  The 
division  was  computed  upon  that  basis,  as 
incontestably  appears  from  the  fact  that  the 
amount  of  the  trust  fund  at  the  creation  of 
the  trust  was  in  fact  preserved.  As  stated 
by  the  opinion,  the  court  deducted  from 
the  assets  of  the  corporation  at  the  last 
distribution  the  total  assets  at  the  creation 
of  the  trust  ( $40,800,000  —  $14,060,000  =r 
$26,760,000).  Then  from  the  $26,760,000, 
the  $7,000,000  increase  in  value  of  assets 
was  deducted,  leaving  $10,750,000,  and  by 
so  doing  an  intrenchment  upon  the  assets 
of  the  corporation  is  shown  of  $4,260,000. 
An  apportionment  of  the  dividend  was  made 
accordingly.  The  judgment  of  this  court 
was  based  upcm  the  necessity  of  preserv- 
ing the  trust  fund  as  it  existed  at  the  cre- 
ation of  the  trust,  including  accumulated 
earnings  of  the  corporation  prior  to  that 
date.  It  was  not  based  upon  the  alleged 
right  in  the  life  estate  man  to  all  dividends 
so  long  as  they  did  not  intrench  upon  the 
capital  of  the  corporation. 

In  Re  Harteau,  204  N.  Y.  202,  299,  97  N. 
E.  726,  728,  a  dividend  from  the  surplus  earn- 
ings of  the  Metropolitan  Plate  Glass  Insur- 
ance Company  was  considered.  As  stated 
by  Judge  Bartlett  in  the  opinion,  the  ques- 
tions involved  were:  "(4)  .  .  .  .  (2) 
Is  the  sum  received  by  the  executors  and 
trustees  for  the  additional  stock  purchased 
with  the  surplus  dividend  of  the  Metropoli- 
tan Plate  Glass  Insurance  Company  to  be 
regarded  as  capital  or  income?"  Subse- 
quently, referring  to  the  second  question, 
he  says:  "The  question  whether  the  sur- 
plus dividend  is  to  be  deemed  capital  or  in- 
come depends  upon  the  time  of  the  acqui- 
sition of  the  surplus  which  was  divided. 
The  amount  of  the  dividend  was  $100,000; 
the  findings  of  the  surrogate  show  that  on 
December  31,  1896,  shortly  after  the  testa- 
tor's death,  the  surplus  of  the  Metropolitan 
Plate  Glass  Insurance  Company  was  $190,- 
000,  and  that  at  the  time  of  the  adoption  of 
the  resolution  for  the  dividend,  it  was 
$279,000,  an  increase  of  $89,000  within  that 
period.  This  increase,  which,  under  the 
doctrine  of  Robertson  v.  de  Brulatour,  188 
N.  Y.  301,  80  N.  E.  938;  Thayer  v.  Burr, 
201  N.  Y.  166,  94  N.  £.  604,  and  other  cases, 
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is  to  be  regarded  as  income,  was  89  per  ctint 
of  the  total  dividend,  and  consequently  89 
per  cent  of  that  portion  of  the  dividend 
which  went  to  the  executors  must  also  be 
deemed  income.  This  amounted  to  $17,- 
722.39.  ...  It  follows  that  the  order 
of  the  appellate  division  and  the  decree  of 
the  surrogate  should  be  modified  so  as  to 
charge  the  executors  and  trustees  with  $17,- 
722.39,  instead  of  $19,912.80,  as  income 
arising  out  of  the  proceeds  of  the  sale  of 
160  shares  of  the  Metropolitan  Casualty  ft 
Insurance  Company,  and  with  the  bal- 
ance thereof  as  capital  of  the  estate.*'  This 
modification  was  an  express  recognition  of 
Judge  Bartlett's  statement  that  whether 
"the  surplus  dividend  is  to  be  deemed  cap- 
ital or  income  depends  upon  the  time  of  the 
acquisition  of  the  surplus  which  was  di- 
vided." 

The  extended  statement  of  the  principal 
and  most  frequently  quoted  decisions  in 
this  state  relating  to  the  question  involved 
has  seemed  necessary  because  of  the  differ- 
ence of  opinion  expressed  by  counsel  relat- 
ing thereto.  It  will  be  seen  that  the  earlier 
and  also  the  latest  decisions  in  this  state 
clearly  recognize  and  assert  that  where  ex- 
traordinary dividends  intrench  upon  the 
capital  of  the  trust  fund,  they  should  be  re- 
turned to  such  trust  fund  so  far  as  neces- 
sary to  preserve  the  same.  Recognizing,  as 
we  must,  that  a  testator  or  maker  of  a  trust 
may,  if  he  chooses,  provide  that  a  part  of 
the  principal  of  a  trust  fxmd  be  paid  to  a 
life  beneficiary  of  the  trust,  and  that  the 
courts  must  carry  out  such  intention,  all  of 
the  decisions  in  this  state  can  be  sustained 
without  violating  the  right,  when  it  is  not 
so  controlled  by  the  instrument  creating 
the  trust,  to  have  the  principal  of  the  trust 
fund  kept  unimpaired  by  the  division  of  ac- 
cumulated surplus  among  life  beneficiaries. 

It  is  conceded  that  the  capital  of  a  cor- 
poration cannot  be  divided 'among  the  life 
beneficiaries.  It  is  not  alone  the  capital  of 
the  corporation  that  should  be  preserved, 
but  the^  capital  of  the  trust  fund,  whether 
invested  by  the  trustees  in  stocks  of  corpo- 
rations at  a  premium,  or  acquired  from  the 
testator  or  maker  of  the  trust.  The  sur- 
plus of  the  corporation  existing  at  the  for- 
mation of  the  trust,  or  when  the  stock  is 
purchased,  represents  a  part  of  the  capital 
of  the  estate  as  fully  as  does  the  capital 
of  the  corporation.  The  division  by  corpo- 
rations of  their  surplus  accumulated 
through  a  long  period  of  years  in  very  large 
amounts  is  now  comparatively  common, 
when,  until  within  a  very  recent  time,  such 
division  of  enormous  amounts  was  seldom, 
if  ever,  made. 

Recently  a  well-known  bank  in  this  state 
with  a  capital  of  $300,000  and  a  large  sur- 
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pIiM  divided  its  Burplus  by  declaring  an  ex- 
tra dividend  of  $2,700,000,  or  900  per  cent, 
and  increased  its  capital  stock  to  $3,000,- 
000,  allowing  its  stockholders  to  subscribe 
for  the  increase  and  pay  for  the  same  by 
the  dividend  thus  declared. 

Another  well-known  bank  in  this  state 
with  a  capital  of  $500,000  and  a  very  large 
surplus  divided  its  surplus  by  declaring  an 
extra  dividend  of  $9,500,000,  or  1900  per 
cent,  and  increased  its  capital  stock  to  $10,- 
000,000,  allowing  its  stockholders  to  sub- 
scribe for  the  increase  and  to  pay  for  the 
same  by  the  dividend  thus  declared.  In- 
stances of  the  declaration  of  very  large  ex- 
traordinary dividends  by  corporations  with- 
in the  last  few  years  could  be  multiplied  in 
great  numbers. 

We  refer  to  these  cases  simply  to  illus- 
trate the  great  injustice  th&t  may  be  done 
to  the  ultimate  beneficiaries  of  a  trust  fund, 
if  a  large  part  of  such  fund  as  invested 
must  necessarily,  by  reason  of  an  extraor- 
dinary dividend  and  an  arbitrary  rule,  be 
paid  over  to  the  life  beneficiaries  of  the 
trust.  If  dividends  by  a  corporation  pay- 
able out  of  surplus  earnings  whenever  ac- 
cumulated must  be  paid  to  the  life  bene- 
ficiaries of  the  trust,  unless  special  provi- 
sion to  the  contrary  is  made  in  the  will  or 
instrument  creating  the  trust,  it  will  make 
the  retention  or  purchase  of  stocks  by  a 
trustee  in  corporations  having  a  large  sur- 
plus a  matter  of  questionable  propriety.  It 
must  also  be  remembered  that  if  all  such 
dividends  are  adjudged  to  constitute  in- 
come as  a  matter  of  law,  then  their  reten- 
tion in  the  trust,  even  by  direction  of  the 
testator  or  maker  of  the  trust,  would,  in 
many  instances,  amount  to  an  unlawful  ac- 
cumulation of  income. 

We  think  that  in  each  case  the  court 
should  look  into  the  facts,  circumstances, 
and  nature  of  the  transaction,  and  deter- 
mine the  nature  of  the  dividend  and  the 
rights  of  the  contending  parties  according 
to  justice  and  equity. 

In  Cook  on  Corporations,  6th  ed.  chap. 
33,  §  552,  it  is  said:  *' Where  shares  of 
stock  are  held  by  an  estate,  and  the  income 
of  the  estate  is  to  go  to  a  life  tenant  for 
life,  and  the  remainder  to  another  party, 
the  question  of  whether  the  life  tenant  or 
the  remainderman  is  entitled  to  a  stock 
dividend  or  extraordinary  cash  dividend  is 
a  perplexing  one.  The  stock  dividend  or 
extraordinary  cash  dividend  may  represent 
profits  which  were  earned  or  accumulated 
before  the  life  tenancy  began.  In  that  case 
it  is  clear  that  in  justice  the  remainderman 
should  receive  it.  If,  however,  it  was 
earned  after  the  life  tenancy  began,  it  is 
elear  that  the  life  tenant  should  have  it.  If 
it  was  earned  partly  before  and  partly  after 
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the  life  tenancy  began,  then  it  is  apparent 
that  in  justice  some  apportionment  should 
be  made  if  possible." 

In  Thompson  on  Corporations,  2d  ed.  § 
5414  it  is  said:  "The  courts  now  inquire 
into  the  actual  nature  and  source  of  divi- 
dends for  the  purpose  of  determining  their 
character,  and,  as  between  the  life  tenant 
and  remainderman,  if  they  are  found  to  rep- 
resent earnings  that  accrued  prior  to  the 
creation  of  the  trust,  they  belong  to  the  cor- 
pus of  the  trust;  or  if  they  represent  the 
natural  growth  and  increase  in  the  value  of 
the  corporate  plant  and  business,  whether 
that  growth  and  increase  took  place  before 
or  after  the  trust  was  created,  they  are  to 
such  extent  capitaL  The  court,  in  making 
the  inquiry,  concerns  itself  with  the  sub- 
stance of  the  transaction,  and  not  the  form 
in  which  the  corporation  has  seen  fit  to 
clothe  it,  and  the  fact  that  a  dividend  is  dis- 
tributed in  cash  or  stock  is  said  to  be  of 
little  importance  in  determining  whether  it 
is  capital  or  income.  .  •  .  The  object 
of  the  inquiry  in  every  case  should  be  to  do 
justice  to  the  life  tenant  and  remainder- 
man, and  at  the  same  time  effectuate  the 
intention  of  the  creator  of  the  trust;  and 
on  this  theory,  in  order  to  effectuate  sucli 
intention  and  to  do  justice  between  the  par- 
ties, a  court  may,  under  the  circumstances 
of  a  given  case,  apportion  a  dividend  be- 
tween the  life  tenant  and  the  remainder- 
man." 

It  is  manifest  that  any  apportionment  of 
a  dividend  is  more  or  leiss  troublesome  in 
the  practical  handling  of  trust  estates.  It 
may  be  necessary  in  many  cases  to  make 
the  apportionment  of  dividends  in  an  ac- 
counting by  the  trustee,  where  all  the  par- 
ties interested  are  bound  thereby.  The 
dividends  usually  declared  by  corporations 
are  the  ordinary  dividends  such  as  are  de- 
clared from  yeat  to  year  or  at  other  regu- 
lar dividend  periods.  Extraordinary  divi- 
dends are  the  exception.  In  all  cases  of 
ordinary  dividends,  the  courts  uniformly 
hold  that  they  should  be  paid  to  the  life 
beneficiary  of  the  trust  in  conformity  with 
the  general  rule  that  dividends  are  deemed 
to  have  been  earned  as  of  the  date  of  their 
declaration.  In  cases  of  extraordinary  and 
unusual  dividends  declared  in  whole  or  in 
part  from  earnings  actually  accumulated 
prior  to  the  creation  of  the  trust  or  the 
purchase  of  the  stock,  an  adherence  to  the 
rule  that  dividends  are  deemed  to  have  been 
earned  as  of  the  date  of  their  declaration  in 
many  cases  shocks  the  sense  of  justice. 

Notwithstanding  the  difficulty  in  many 
cases  of  apportioning  dividends,  it  is  wiser 
and  better  to  leave  an  apportionment  to 
courts  of  equity,  in  preference  to  adhering 
to  a  rule  that  depends  more  upon  its  sim- 
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plicity  and  convenience  of  enforcement  than 
upon  justice  and  right.  The  distinction  be- 
tween ordinary  and  extraordinary  dividends 
is  ribcessary  to  make  a  workable  rule,  and 
at  the  same  time  preserve  the  integrity 
of  the  trust  fund.  The  integrity  of  the  trust 
fund  and  rights  of  the  life  beneficiary  under 
the  trust  should  each  be  considered,  de- 
termined, and  preserved  by  a  court  of 
equity.  As  far  as  the  courts  in  this  state 
have  made  statements  to  the  contrary,  it 
has  been  in  opinions  where  such  statements 
have  been  unnecessary  to  the  determination 
of  the  case  then  under  consideration,  and 
such  statements  are  disapproved.  It  should 
be  held:  (1)  Ordinary  dividends,  regardless 
of  the  time  when  the  surplus  out  of  which 
they  are  payable  was  accumulated,  should 
be  paid  to  the  life  beneficiary  of  the  trust. 
(2)  Extraordinary  dividends,  payable  from 
the  accumulated  earnings  of  the  company, 
whether  payable  in  cash  or  stock,  belong  to 
the  life  beneficiary,  unless  they  intrench  in 
whole  or  in  part  upon  the  capital  of  the 
trust  fund  as  received  from  the  testator  or 
maker  of  the  trust  or  invested  in  the  stock, 
in  which  case  such  extraordinary  dividends 
should  be  returned  to  the  trust  fund,  or  ap- 
portioned between  the  trust  fund  and  the 
life  beneficiary  in  such  a  way  as  to  pre- 
serve the  integrity  of  the  trust  fund. 

It  has  been  argued  that  the  will  in  this 
case  as  quoted  sliows  that  the  testator  in- 
tended that  the  value  of  the  stock  of  the 
Singer  Manufacturing  Company  owned  by 
him  at  his  decease  should  be  preserved  in- 
violate, and  it  is  also  argued  that  it  was 
not  the  intent  of  said  corporation,  as  shown 
by  the  resolution  quoted,  to  distribute  the 
surplus  of  the  corporation,  but  to  capitalize 
it  so  that  thereafter  it  should  be  incapable 
of  distribution.  It  is  not  necessary  to  dis- 
cuss the  question  so  presented,  in  view  of 
the  decision  that  we  are  making  herein. 

This  case  is  one  that  requires  an  appor- 
tionment of  the  dividend.  There  is  no  dis- 
pute about  the  portion  thereof  that  was 
earned  prior  to  the  creation  of  the  trust, 
and  the  decree  of  the  Surrogate  and  order 
of  the  Appellate  Division  should  be  modified 
■o  as  to  award  iUWli  parts  of  the 
stock  dividend  to  the  respondent,  and 
directing  that  the  remainder  thereof  be  re- 
tained as  a  part  of  the  capital  of  the  trust 
fund,  and,  as  thus  modified,  the  order  and 
decree  should  be  affirmed,  with  costs  to  the 
appellant  and  respondent  payable  out  of 
the  estate. 

Cullen,  Cb.  J.,  and  Wlllard  Bartlett, 
Cnddeback,  Hogan,  and  Miller,  J  J.,  con- 
cur with  Chase,  J. 
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Gray,  J.,  dissenting: 

I  think  we  should  affirm  the  determinap 
tion  made  below.  The  question  presented 
by  this  appeal  relates  to  the  application 
by  the  trustee  of  a  testamentary  trust  of  a 
stock  dividend,  and,  in  reaching  a  determi- 
nation, the  court  below  unanimously  con- 
curred in  following  the  rule  laid  down  by 
this  court  in  the  cases  of  McLouth  v.  Hunt, 
154  N.  Y.  179,  39  L.R.A.  230,  48  N.  E.  548; 
Lowry  v.  Farmers*  Loan  A  T.  Co.  172  N.  Y. 
137,  64  N.  E.  796,  and  Robertson  v.  de 
Brulatour,  188  N.  Y.  301,  80  N.  E.  938. 

Eugene  La  Grove,  deceased,  by  will,  gave 
his  residuary  estate  to  a  trustee,  in  tru^t, 
to  hold  the  same  and  "to  collect  the  rents, 
issues,  income,  and  profits  therefrom,  and  to 
pay  the  net  rents,  issues,  income,  and  profits 
therefrom  quarterly  to  my  wife  .  .  . 
from  the  time  of  my  death  during  the  term 
of  her  natural  life."  Upon  the  wife's  death, 
the  will  provided  for  the  division  of  the 
principal  of  the  trust  among  children  of 
the  marriage;  or,  in  event  of  there  being 
none,  then,  among  such  persons  as  would 
be  entitled  to  share  in  the  wife's  estate  in 
case  of  intestacy,  under  the  statute  of  dis- 
tributions in  this  state.  At  the  testator's 
death  there  were  no  children  of  his  mar- 
riage. A  portion  of  his  estate  consisted  in 
3,000  shares  of  the  capital  stock  of  the 
Singer  Manufacturing  Company.  Within 
two  years  of  the  testator's  death,  the  board 
of  directors  of  the  company  declared  a  stock 
dividend  of  100  per  cent,  and  thereafter 
the  trustee  received  from  the  company  a 
certificate  representing  2,920  shares  of  the 
new  stock,  80  shares  of  the  estate  holdinp^s 
having  been  sold.  The  findings  of  fact, 
with  respect  to  the  declaration  of  this  divi- 
dend, were  that  it  "was  declared  and  paid 
out  of  accumulated  net  surplus,"  that  the 
"dividend  did  not  intrench  upon  the  cap- 
ital," and  that  the  "stock  dividend  repre- 
sented income  solely."  It  was  found  that 
the  company  had  accumulated  the  surplus 
from  which  the  dividend  was  declared  ex- 
clusively from  earnings  made  in  the  busi- 
ness, and  not  from  any  disposition  of  the 
capital  of  the  company.  The  question  is 
whether  the  trustee  should  pay  over  the 
shares  of  new  stock  received  by  him  to  the 
beneficiary,  or  whether  he  should  retain 
them  in  the  trust. 

The  question  should  no  longer  be  regarded 
as  an  open  one.  The  cases  which  the  court 
below  has  followed  laid  down  a  rule  which 
is  precisely  applicable  to  the  facts  in  the 
present  case,  and  when  the  question  first 
came  up  for  decision,  in  McLouth  v.  Hunt, 
supra,  its  determination  was  imperatively 
demanded.  It  had  become  necessary  that  a 
rule  should  be  established  upon  a  funda- 
mental principle,  and  the  members  of  tlii^ 
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court  agreed  in  that  decision.    Prior  there-    holders   received  the   representatiye   of  in- 
to, in  the  case  of  Riggs  v.  Cragg,  89  N.  Y.  1  come,  and  not  of  capital.    "That  which  the 


479,  487,  a  decision  of  the  question  was  not 
required;  but  Judge  Andrews,  speaking  for 
the  court,  observed  that  the  decisions  upon 
the  subject  in  other  states  and  in  England 
were  conflicting,  and  that  "it  will  be  the 
duty  of  this  court,  when  occasion  arises,  to 
seek  to  settle  the  ruestion  upon  principle, 
and  establish  a  practical  rule  for  the  guid- 
ance of  trustees  and  others."  The  occasion 
did  arise  in  McLouth  ▼•  Hunt,  in  1897,  and 
the  question  received  elaborate  considera- 
tion. We  were  aware  that  it  had  been  con- 
sidered in  the  supreme  court  of  the  state, 
and  that  the  view  there  taken  differed  from 
that  taken  by  the  English  courts,  by  the 
Federal  Supreme  Court,  and  by  the  Massa- 
chusetts supreme  court;  but,  upon  a  con- 
sideration of  the  question,  upon  the  cases 
and  upon  principle,  it  was  determined  that 
a  stock  dividend,  which  represents  a  dispo- 
sition of  accumulated  earnings  or  profits, 
belongs  to  the  life  tenant  of  the  trust  estate. 
In  that  case,  the  Western  Union  Telegraph 
Company,  by  a  capitalization  of  accumu- 
lated earnings  made  and  retained  in  its 
hands  from  time  to  time,  increased  its  cap- 
iUl  stock  from  $86,200,000  to  $100,000,000, 
and  declared  a  stock  dividend  of  10  per 
cent  to  its  stockholders,  among  whom  were 
the  plaintiffs,  the  testamentary  trustees  of 
a  trust  to  pay  over  the  full  income  to  bene- 
ficiaries named.  It  was  held  that,  while 
the  corporation  may  convert  earnings  into 
capital,  in  so  far  as  life  tenants  and  re- 
maindermen are  interested  in  the  question, 
it  is  not  affected  by  the  mere  fact  of  the 
ownership  of  the  earnings.  In  that  case, 
the  earnings  which  were  thus  distributed 
had  accumulated  for  ten  years;  six  of  which 
preceded  the  death  of  the  testator.  It  was 
considered  by  the  court  that  the  transaction 
<d  issuing  to  stockholders  stock  certificates 
against  accumulated  earnings  "was,  in  sub- 
stance, a  distribution  of  profits." 

The  question  next  arose,  in  1902,  in  the 
case  of  Lowry  ▼.  Farmers'  Loan  &  T.  Co., 
supra.  There  the  trust  was  to  apply  the 
rents,  issues,  and  profits  to  the  use  of  bene- 
ficiaries named,  and  the  trustee  received  an 
extra  stock  dividend  of  50  per  cent  upon 
shares  of  stock  of  the  Pullman  Palace  Car 
Company,  held  in  the  estate.  The  dividend 
had  been  declared  and  paid  from  the  ''ac- 
cumulated net  surplus  at  the  credit  of  in- 
come account,"  and  this  accumulation  had 
existed,  at  approximately  the  same  figure, 
for  some  years  prior  to  the  testator's  death. 
The  qaestion  was  carefully  considered  in  the 
light  of  the  decisions,  and  the  rule  entm- 
<iated  in  McLouth  t.  Hunt  was  followed, 
without  dissent.  It  was  held  that  by  the 
dsdaration  of  a  stock  dividend,  the  stock- 
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directors  of  the  corporation  distribute 
among  its  stockholders,  without  intrenching 
upon  capital,"  it  was  said,  "must  be  com- 
prehended within  the  term  'profits,'  and  we 
should  assume  that  the  testator  intended 
that  what  might  be  paid  in  that  way  should 
belong  to  the  beneficiary.  ...  It  was 
simply  a  mode  of  distributing  the  profits 
earned  by  the  employment  of  the  capital." 
p.  145. 

Again,  the  question  came  up  to  this  court 
in  Robertson  v.  de  Brulatour,  supra,  in 
1907,  and  was  decided  with  deliberation. 
The  trust  in  that  case  was  to  apply  the  in- 
come and  profits  of  a  fund  created  by  the 
testator  to  the  use  of  his  widow.  A  cash 
dividend  from  an  accumulation  of  surplus 
running  over  twenty-six  years,  eighteen  of 
which  preceded  the  testator's  death,  was 
made  by  the  New  York  &  Harlem  Railroad 
Company.  This  dividend  and  a  stock  divi- 
dend declared  by  the  Chicago,  Rock  Island, 
&  Pacific  Railroad  Company,  and  covering 
income  during  the  testator's  life,  were  ad- 
judged to  be  income,  payable  to  the  bene- 
ficiary. The  cases  of  McLouth  v.  Hunt 
and  of  Lowry  v.  Farmers'  Loan  &  T.  Co. 
supra,  were  approved  as  establishing  the 
principle  that  dividends,  which  distribute 
accumulated  earnings,  should  be  treated  as 
income  and  go  to  the  life  tenant.  The  por- 
tion of  the  opinioL  in  McLouth  v.  Hunt  was 
referred  to  with  approval,  which  held  that 
where  the  rents,  issues,  and  profits  of  the 
trust  estate  were  to  be  applied  to  the  use 
of  the  beneficiary,  stock  dividends  were 
comprehended  within  the  term  "profits." 

The  question  which  arose  in  Thayer  v. 
Burr,  201  N.  Y.  155,  94  N.  E.  604,  related 
to  a  distribution  by  the  Adams  Express 
Company  of  bonds,  by  way  of  dividend 
among  its  stockholders.  The  trustee  in  that 
case  received  bonds  proportionately  to  the 
shares  of  stock  held  in  the  trust  created  by 
the  will.  The  rule  established  in  the  pre- 
ceding cases  was  not  questioned.  It  was 
held  that,  so  far  as  the  bonds  distributed 
by  the  company  represented  actual  earnings 
of  the  corporation,  the  life  tenant  was  en- 
titled to  them,  and  so  far  as  they  represent- 
ed, not  corporate  earnings,  but  simply  the 
increased  market  value  of  securities  owned 
by  the  company,  that  they  should  be  held 
by  the  trustee  for  the  remainderman. 

Finally,  in  1912,  the  question  came  up  in 
Re  Harteau,  204  N.  Y.  292,  97  N.  E.  726.  In 
that  case,  the  testator,  by  his  will,  provided 
for  the  creation  by  his  executors  of  a  fund, 
from  which  they  were  to  pay  $1,200  a  year 
to  his  wife,  $600  a  year  to  his  sister,  and 
$400  a  year  to  his  niece.  Upon  the  death 
of  his  widow,  the  sum  of  $36,000  was  to  be 
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expended  in  the  erection  of  a  statue  to  La- 
fayette, and  "whatever  sum  may  remain  in 
the  estate"  was  to  be  a|^lied  to  certain  be- 
nevolent or  charitable  institutions.  The  tes- 
tator's widow  survived  the  other  two 
beneficiaries,  the  sister  and  the  niece. 
Subsequently,  a  cash  dividend  of  100 
per  cent,  payable  out  of  the  company's 
surplus,  was  declared  by  the  Metro- 
politan Plate  Glass  Insurance  Company, 
with  the  privil^e  to  the  stodcholderji 
of  subscribing  at  par  for  additional 
stock  to  the  extent  of  100  per  cent  of  their 
respective  holdings.  Harteau's  executors, 
holding  shares  of  the  company's  stock, 
availed  themselves  of  the  privilege  and  re- 
ceived a  dividend  in  new  stock.  The  ques- 
tion was  whether  it  was  to  be  disposed  of 
as  capital  or  income.  The  previous  cases 
were  not  discussed;  nor  was  their  authority 
brought  in  question.  The  point  for  decision 
was,  inasmuch  aa  the  dividend,  whether 
taken  as  a  whole  or  as  apportioned  as  of 
the  time  of  the  testator's  death,  "exceeded 
the  aggregate  of  the  annual  payments  di- 
rected by  the  will,  and  an  accumulation  of 
it  would  be  unlawful,"  whether  it  should 
go  to  the  corporations  mentioned  in  the 
residuary  clause,  *'as  being  the  parties  en- 
titled to  the  next  eventual  estate,"  or  to 
the  estate  of  the  deceased  niece,  as  standing 
in  that  position.  The  decision  was  that 
the  dividend  should  be  apportioned  so  that 
the  increase  of  the  surplus  after  the  testa- 
tor's death  should  be  paid  to  the  city  on  ac- 
count of  the  legacy  for  the  statue,  ^ere 
was  no  question  as  between  life  tenant  an^ 
remainderman.  Practically,  as  the  dividend 
could  not  be  paid  to  the  annuitant,  it  all 
would  go  to  the  city  in  time.  By  the  de- 
cisions in  McLouth  v.  Hunt,  Lowry  v. 
Farmers'  Loan  &  T.  Co.,  and  Robertson  ▼. 
de  Brulatour,  the  court  has  laid  down  a 
general  rule,  the  correctness  and  authority 
of  which  have  not  been  discussed,  and 
therefore  not  affected  by  the  cases  of  Har- 
teau  and  of  Thayer  v.  Burr.  There  is  noth- 
ing to  distinguish  the  facts  of  this  case,  in 
the  principle  of  decision  applicable,  from 
the  facts  of  those  cases,  so  far  as  the 
language  of  the  will  may  be  regarded.  The 
widow  is  given  the  "rents,  issues,  income, 
and  profits"  proceeding  from  the  trust 
estate,  and  that  is  as  comprehensive  as  was 
the  gift  in  the  other  cases.  When  the  divi- 
dend is  based  upon  a  distribution  of 
"profits"  accumulated  by  the  corporation, 
the  rule  established  gives  it  to  the  life  ten- 
ant. It  would  be  a  matter  for  grave  regret 
if  the  conclusiveness  of  our  decisions,  so 
advisedly  and  deliberately  reached,  could 
now  be  called  in  question.  It  was  said  by 
Chancellor  Kent,  and  his  words  are  quoted 
by  Judge  Cooley  in  his  work  on  Constitu- 
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tional  Limitations  (*50) :  Tf  a  declsioa 
has  been  made  upon  solemn  argument  and 
mature  deliberation,  the  presumption  is  in 
favor  of  its  correctness,  and  the  community 
have  a  right  to  regard  it  as  a  just  declara- 
tion or  exposition  of  the  law,  and  to  regu- 
late their  actions  and  contracts  by  it.  It 
would  therefore  be  extremely  inconvenient 
to  the  public  if  precedents  were  not  duly 
r^arded  and  implicitly  followed.  It  is  by 
the  notoriety  and  stability  of  such  rules 
that  professional  men  can  give  safe  advice 
to  those  who  consult  them,  and  people  in 
general  can  venture  to  buy  and  trust,  and 
to  deal  with  each  other."  It  is,  in  the 
highest  degree,  unwise,  and  it  reflects  dis- 
creditably upon  the  stability  of  our  de- 
cisions, when,  having  established  a  rule  for 
the  guidance  of  executors  and  trustees,  we 
allow  it  to  become  the  subject  of  doubt  and 
of  renewed  discussion.  What  is  there  in 
the  present  case  upon  which  to  argue  for  a 
reversal  of  the  rule  we  have  established,  ex* 
cept  the  extraordinary  size  of  the  dividend?- 
Certainly  no  new  reasoning.  But  the  size  of 
tlie  dividend  was  not  considered  to  be  an 
objection  in  Lowry  v.  Farmers'  Loan  &  T. 
Co.,  where  there  was  a  stock  dividend  of  50 
per  cent,  and  it  would  be  unfortunate,  to 
say  the  least,  to  predicate  upon  that  fact 
an  argument  for  disturbing  the  rule  here- 
tofore  deliberately  adopted  and  declared  by 
this  court. 

I  therefore  advise  an  affirmance  of  the 
order  and  decree  appealed  from. 

Motions  having  been  filed  to  amend  the 
remittitur,  Chase,  J.,  on  December  16,  1913^ 
handed  down  the  following  response  (209^ 
N.  Y.  484,  103  N.  E.  823) : 

Motions  to  amend  remittitur :  ( 1 )  Bv  the 
respondent  in  regard  to  the  method  of  ap- 
portioning extraordinary  dividends.  (2) 
By  the  appellant,  to  recite  the  appearance 
on  this  appeal  of  the  remaindermen  and 
their  consent  to  be  bound  by  the  judgment. 
<3)  By  the  appellant,  to  permit  the  trus- 
tee to  sell  part  of  the  stock  received  from 
the  dividend  for  the  purpose  of  paying  com- 
missions to  the  trustee  thereon. 

The  proposition  decided  by  us  in  this  case 
is  that  in  all  cases  of  extraordinary  divi- 
dends, either  of  money  or  stock,  sufficient 
of  the  dividend  must  be  retained  in  the 
corpus  of  the  trust  to  maintain  that  corpus 
unimpaired,  and  the  remainder  thereof 
must  be  awarded  to  the  life  beneficiary.  The 
method  of  accomplishing  this  result  is  not 
difficult.  The  intrinsic  value  of  the  trust 
investment  is  to  be  ascertained  by  dividing^ 
the  capital  and  the  surplus  of  the  corpora- 
tion existing  at  the  time  of  the  creation  of 
the  trust,  by  the  number  of  shares  of  the 
corporation   then  outstanding,  which  give» 
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the  Talue  of  each  share,  and  that  amount 
must  be  multiplied  by  the  number  of 
shares  held  in  the  trust.  The  value  or  the 
investment  represented  by  the  original  shares 
after  the  dividend  has  been  made  is  ascer- 
tained by  exactly  the  same  method.  The 
difference  between  the  two  shows  the  im- 
pairment of  the  corpus  of  the  trust.  If  the 
dividend  is  of  money,  the  amount  of  that 
difference  is  to  be  retained  by  the  trustee 
as  capital,  and  the  remainder  paid  to  the 
life  beneficiary.  If  the  dividend  is  in  stock, 
the  amount  of  impairment  in  money  must 
be  divided  by  the  intrinsic  value  of  a  share 
of  tiie  new  stock,  and  the  quotient  gives 
the  number  of  shares  to  be  retained  to 
make  the  impairment  good;  the  remaining 
shares  going  to  the  life  beneficiary.  Mar- 
ket value,  good  will,  and  like  considerations 
cannot  be  considered  in  apportioning  a 
dividend. 

The  direction  that  the  life  beneficiary 
should  be  awarded  {fffffj;^  parts  of  the 
dividend  was  erroneous,  and  the  number 
of  shares  awaraed  to  her  must  be  ascer- 
tained in  the  method  hereinbefore  de- 
scribed, which  will  give  to  the  life  bene- 
ficiary 999.1  shares,  and  to  the  corpus  of 
the  trust  1,820.9  shares. 

The  motion  of  the  appellant  to  amend 
the  remittitur  so  as  to  recite  the  appearance 
on  this  appeal  of  the  remaindermen  and 
their  consent  to  be  bound  by  the  judgment 
hfrein  should  be  granted.  So  far  as  the 
stock  dividend  is  retained  in  the  corpus  of 
the  estate,  the  trustee  is  not  entitled  to 
commissions  thereon.  The  very  purpose  of 
our  decision  is  to  make  the  corpus  of  the 
trust  fund  have  exactly  the  same  value 
after  Lhe  division  of  the  dividend  as  when 
the  trust  was  originally  created,  and  on 
which  the  trustee  has  received  his  commis- 
sions. So  far  as  the  trustee  is  entitled  to 
commissions  on  the  amount  awarded  to  the 
life  beneficiary,  which  award,  of  course,  is  to 
be  considered  as  income,  it  can  be  adjusted 
with  such  beneficiary,  or  application  there- 
for can  be  made  to  the  surrogate. 

The  remittitur  should  be  amended  as  here- 
in provided.     Ordered  accordingly. 
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V, 

WILLIAM  P.  FOSTER  et  al..  Trustees. 
(—  Iowa,  — ,  135  N.  W.  14.) 

liife    tenant  —  Increase    of    corporate 

stock  —  right  to  profit. 

A  bequest  of  net  income  of  a  trust  es- 
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tate  to  a  life  tenant  will  not  carry  the  profit 
obtained  by  exercising  the  option  given 
stockholders  to  subscribe  for  an  increase 
of  stock  bv  a  corporation  in  whose  stock 
assets  of  the  estate  are  invested,— especial- 
ly where  the  increase  of  the  capital  di- 
minishes the  value  of  the  original  shares* 


(March  15,  1912.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Des  Moines  County 
dismissing  a  petition  filed  to  require  de- 
fendants as  trustees  of  the  estate  of  plain- 
tiff's deceased  husband  to  pay  to  her  cer- 
tain moneys  as  income  derived  from  said 
estate.     Affirmed. 

Statement  by  Ladd,  J.: 

Suit  to  require  defendants,  as  trustees 
of  the  estate  of  George  C.  Lauman,  to  pay 
to  plaintiff  certain  moneys  as  income  de- 
rived therefrom;  the  same  having  been  ob- 
tained by  virtue  of  being  given  the  right,  as 
stockholders  in  a  bank,  to  subscribe  for 
additional  stock.  The  petition  was  dis- 
missed, and  plaintiff  appeals. 

Messrs.  Power  &  Power  and  Thomas 
Hedge,  for  appellant: 

Under  the  facts,  the  amount  received  by 
the  trustees  in  excess  of  the  amount  paid 
for  the  several  issues  of  stock  is  to  be 
treated  as  earnings  on  the  stock  which 
accumulated  after  the  creation  of  the  trust 
estate,  which  the  corporation  has  set  apart 
for  the  stockholders;  and  plaintiff  is  en- 
titled to  the  same. 

Kalbach  v.  Clark,  133  Iowa,  215,  12 
L.R.A.(N.S.)  801,  110  N.  W.  599,  12  Ann, 
Gas.  647;  Holbrook  v.  Holbrook,  74  N.  H, 
201,  12  L.R.A.(N.S.)  768',  66  Atl.  124; 
Boardman  v.  Boardman,  78  Conn.  451,  12 
L.R.A.(N.S.)  779,  62  Atl.  339;  McLoutb 
V.  Hunt,  164  N.  Y.  179,  39  L.R.A.  230,  4» 
N.  E.  648;  Hite  v.  Hite,  93  Ky.  257,  19 
L.R.A.  173,  40  Am.  St.  Rep.  189,  20  S.  W. 
778;  Earp's  Appeal,  28  Pa.  368;  Moss's 
Appeal,  83  Pa.  264,  24  Am.  Rep.  164; 
Smith's  Estate,  140  Pa.  352,  23  Am.  St. 
Rep.  237,  21  Atl.  438;  2  Cook,  Corp.  4tb 
ed.  §§  534-536;   16  Am.  &  Eng.  Enc.  Law, 

Note. —The  question  whether  the  benefit 
of  the  opportunity  to  subscribe  for  stock 
belongs  to  those  having  a  life  interest  in 
the  original  stodc,  or  to  the  remainderman,, 
is  treated  in  notes  to  Holbrook  v.  Hol- 
brook, 12  L.R.A.(N.S.)  768,  810;  Newport 
Trust  Co.  V.  Van  Rensselaer,  36  L.R.A. 
(N.S.)  563,  572;  and  Re  Osborne,  ante,  51a,. 
which  notes  cover  generally  the  rights  as 
between  life  tenant  and  remainderman  in 
respect  of  dividends  or  distributions  by 
corporation. 
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2d  ed.  147,  149-161,  446;  9  Am.  &  Eng. 
Ei.c.  Law,  2d  ed.  695;  Andrews  ▼.  Boyd,  6 
Me.  199;  Gray  ▼.  Darlington,  15  Wall. 
63,  21  L.  ed.  45. 

Messrs.  Poor  A  Poor,  for  appellees: 
The  increase  in  the  value  of  stock,  caused 
by  the  accumulation  of  undistributed  prof- 
its, does  not  become  income  or  profit  pay- 
able to  the  life  beneficiary  until  dividends 
have  been  actually  declared  by  the  direc- 
tors, and  thus  separated  from  the  capital 
of  the  corpo.'ation  to  be  distributed  as 
profits.  The  right  given  to  existing  share- 
holders to  subscribe  for  new  shares  at  a 
fixed  price,  leds  than  the  market  value  of 
the  stock,  is  not  the  declaration  of  a  divi- 
dend or  the  distribution  of  profits  among 
the  stockholders, — especially  where  the  sub- 
scription price  is  not  fixed  with  reference 
to  the  book  value  of  the  stock. 

Graham's  Estate,  198  Pa.  216,  47  Atl. 
1108;  Boardman  v.  Mansfield,  78  Conn.  451, 
12  L.Rj^.(N.S.)  779,  62  Atl.  339;  Brinley 
V.  Grou,  60  Conn.  66,  47  Am.  Rep.  617; 
De  Koven  v.  Alsop,  205  111.  209,  63  L.R.A. 
587,  68  N.  E.  930;  Hite  v.  Hite,  93  Ky. 
257,  19  L.R.A.  173,  40  Am.  St.  Rep.  189; 
iitkins  v.  Albree,  12  Allen,  359;  Davis  v. 
Jackson,  152  Mass.  58,  23  Am.  St.  Rep. 
801,  25  N.  E.  21;  Peirce  v.  Burroughs,  58 
N.  H.  302 ;  Walker  v.  Walker,  68  N.  H.  407, 
39  Atl.  432;  Brown  v.  Brown,  72  N.  J.  Eq. 
667,  65  Atl.  739;  Re  Kernochan,  104  N.  Y. 
618,  11  N.  E.  149;  Robertson  v.  De  Brul- 
atour,  188  N.  Y.  301,  80  N.  E.  938;  Moss's 
Appeal,  83  Pa.  264,  24  Am.  Rep.  164;  Bid- 
die's  Appeal,  :  9  Pa.  278 ;  Eisner's  Appeal, 
175  Pa.  143,  34  Atl.  577;  Re  Bromley,  55 
L.  T.  N.  S.  145;  Malam  v.  Hitchens,  63 
L.  J.  Ch.  N.  S.  797,  [1894]  3  Oh.  678,  13 
Reports,  38,  71  L.  T.  N.  S.  655;  Greene  v. 
Smith,  17  R.  I.  28,  19  Atl.  1081 ;  Hyatt  v. 
Allen,  56  N.  Y*.  554,  15  Am.  Rep.  449; 
Bulkeley  t.  Worthington  Ecclesiastical  Soc. 
78  Conn.  626,  12  L.R.A.(N.S.)  789,  63  Atl. 
351;  Moss's  Appeal,  83  Pa.  264,  24  Am. 
Rep.  164;  Oliver's  Estate,  136  Pa.  43,  9 
L.R.A.  421,  20  Am.  St.  Rep.  894,  20  Atl. 
527. 

Ijadd,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  the  widow  of  George  C. 
Lauman,  who  died  many  years  ago.  His 
will  was  admitted  to  probate,  and  therein, 
among  other  provisions,  he  bequeathed  his 
personal  estate  to  three  trustees,  directing 
them  to  deal  with  it  substantially  as  he 
might  have  done  if  living,  and  "that  all  the 
rest  and  residue  of  my  estate  be  held  to- 
gether, without  division,  by  my  trustees 
during  the  life  of  my  wife,  to  whom  they 
shall  pay  the  entire  net  income  of  my  es- 
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tate,  after  deducting  taxes  and  the  proper 
expenses  of  the  trust.  Payments  of  the  in- 
come shall  be  made  every  three  months,  be- 
ginning with  the  first  day  of  the  month  in 
which  I  die."  Other  portions  of  the  will  in- 
dicate what  shall  be  done  with  the  property 
after  the  widow's  death.  Among  other  se- 
curities of  the  estate  which  came  into  the 
trustees'  possession  were  100  shares  of  stock 
in  the  Continental  National  Bank  of  Chi- 
cago, Illinois,  and  with  reference  thereto  it 
was  stipulated  that  at  that  time  the  capital 
stock  of  the  bank  was  $2,000,000,  and  its 
surplus,  including  all  undistributed  earn- 
ings, was  $206,648.24;  that  from  1888  unf'l 
January  1,  1903,  dividends  were  regularly 
declared  and  paid  quarterly  to  the  trustees 
on  the  shares  held  by  them  at  the  rate  of  6 
per  cent  per  aanum,  from  then  until  Janu- 
ary 1,  1910,  at  the  rate  of  8  per  cent  per 
annum,  and  thereafter  at  the  rate  of  10  per 
cent  per  annum.  In  April,  1901,  the  sur- 
plus, including  undistributed  earnings,  had 
increased  to  $802,360.91,  and  the  capital 
stock  was  increased  to  $3,000,000.  The 
bank,  in  doing  so,  gave  to  its  stockholders 
the  option  to  subscribe  in  proportion  to 
their  holdings  for  the  new  issue  of  stock  at 
par,  and  the  trustees,  pursuant  thereto,  on 
April  6,  1901,  subscribed  for  fifty  shares, 
paying  therefor  $5,000.  On  September  26, 
1902,  the  trustees  disposed  of  the  shares  so 
purchased  for  $13,903.75. 

In  April,  1906,  the  surplus,  including  the 
undivided  earnings,  had  become  $1,016.- 
052.09,  and  the  capital  stock  was  increased 
to  $4,000,000;  the  stockholders  being  giv- 
en the  option  to  subscribe  as  before,  with 
the  exception  that  the  price  was  fixed  at 
$200  per  share.  The  trustees  purchased 
thirty-three  shares  on  the  3d  day  of  April, 
1906,  paying  therefor  $6,600,  and  on  June 
25,  1908,  sold  the  same  at  the  net  price  of 
$7,220.  Prior  to  this  increase,  the  book 
value  of  the  stock  was  $134  per  share,  and 
it  was  $151  afterwards.  In  February,  1906, 
prior  to  this  increase  of  stock,  the  market 
value  was  $259  and  thereafter  $240  per 
share,  though  it  decreased  by  May  2d  to 
$228  per  share. 

In  September,  1909,  the  surplus,  includ- 
ing all  undivided  earnings,  became  $3,991,- 
608.12,  and  the  bank  increased  its  stock  to 
$5,000,000,  permitting  the  stockholders  to 
subscribe  as  before,  but  at  $175  per  share. 
On  September  6,  1909,  the  trustees  procured 
fifty  shares  of  the  stock  at  ^he  price  stated, 
and  on  December  9th  of  the  same  year  sold 
the  same  at  the  net  price  of  $14,401.85. 
Prior  to  this  increase,  the  book  value  of  the 
stock  was  $199,  and  after  the  increase,  $154 
per  share.  On  August  3,  1909,  prior  to  the 
increase,  the  market  value  was  $320   per 
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•hare,  but  on  September  18th,  after  the  in- 
crease, it  had  fallen  to  $267  per  share.  The 
trustees  have  retained  the  original  shares. 
The  option  given  the  stockholders  to  pur- 
chase the  additional  stock  at  less  than  its 
oook  value  was  because  of  their  interest 
in  the  capital,  surplus,  and  undivided  prof- 
its held  by  the  bank.  It  had  been  long 
established  and  had  a  valuable  and  increas- 
ing good  will,  with  good  prospects  of  larg- 
er business  and  profits  in  the  future. 

Upon  this  statement  of  facts,  the  plain- 
tiff claims  the  sums  of  money  derived  by 
the  trustees  in  the  subscription  for  and  pur- 
chase of  the  stock  and  sale  thereof,  as  a 
part  of  the  net  income  directed  to  be  paid 
to  her  in  tbe  clause  of  the  will  quoted; 
she  having  received  the  cash  dividends  de- 
clared on  all  the  stock  held  by  the  trustees. 
It  will  be  observed  that  the  trustees,  by 
exercising  the  options,  derived  altogether 
$15,175,  and  that  doubling  the  capital  stock 
in  1901  impaired  the  book  value  of  the 
stock  about  $140  per  share  to  $127;  t}iat, 
inasmuch  as  more  than  book  value  was 
exacted  for  the  increased  capital  stock  in 
1906,  such  value  was  enhanced  thereby  $17 
per  share,  while  the  book  value  was  reduced 
by  the  increase  of  capital  stock  in  1909  $45 
per  share.  The  sole  inquiry  is  whether  the 
difference  between  what  the  trustees  paid 
for  the  stock  in  the  manner  described  and 
received  on  sale  should  be  paid  to  the  plain- 
tiff as  income  from  the  estate,  or  preserved 
as  a  portion  of  such  estate  for  the  remain- 
dermen. 

It  should  \e  said  at  the  outset  that 
whether  the  earnings  of  a  corporation  shall 
be  distributed  among  its  shareholders  is 
purely  discretionary,  and  that  until  a  divi- 
dend has  been  actually  declared,  either  in 
form  or  substance,  the  stockholder  has  no 
claim  thereto  as  against  the  corporation. 
Any  enhancement  in  the  value  of  stock  by 
reason  of  withholding  the  earnings  inures 
entirely  to  the  benefit  of  the  corpus,  and  the 
life  tenant  derives  no  advantage  therefrom. 
This  proposition  was  well  expressed  in 
Moss's  Appeal,  83  Pa.  267,  24  Am.  Rep. 
164:  "As  a  general  rule,  nothing  earned  by 
a  corporation  can  be  regarded  as  profits  un- 
til it  shall  have  been  declared  to  be  so  by 
the  corporation  itself,  acting  by  its  board  of 
managers.  The  fact  that  a  dollar  has  been 
earned  gives  no  stockholder  the  right  to 
claim  it  until  the  corporation  decides  to 
distribute  it  as  profit.  The  wisdom  of  such 
distribution  must  of  necessity  rest  with  the 
corporation  itself.  From  motives  of  pru- 
dence and  self-interest,  it  is  frequently  de- 
sirable to  add  all  or  a  portion  of  the  earn- 
ings to  the  capital.  This  is  sometimes 
necessary  as  a  basis  of  credit  for  more  en- 
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larged  operations.  It  is  often  a  wise  exer- 
cise of  discretion  for  a  corporation  to 
strengthen  itself  in  this  way,  and  with  such 
discretion  a  stockholder  cannot  interfere.  His 
only  remedy  is  by  an  appeal  to  the  ballot  at 
the  election  for  directors.  But  where  a  cor- 
poration, having  actually  made  profits,  pro- 
ceeds to  distribute  such  profits  amongst  the 
stockholders,  the  tenant  for  life  would  be 
entitled  to  receive  them,  and  thi^  without 
r^;ard  to  the  form  of  the  transaction." 
See  Soehnlein  v.  Soehnlein,  146  Wis.  330, 
131  N.  W.  739. 

"Income,"  as  used  in  a  will  bequeathing 
stock,  means  the  same  thing  as  "dividend." 
Reed  v.  Head,  6  Allen,  177.  In  Spooner  v. 
Phillips,  62  Conn.  62,  16  L.R.A.  461,  24  Atl. 
524,  it  was  said:  "The  use  of  the  stock 
seems  to  be  limited  to  the  receipt  of  divi- 
dends and  income.  The  word  'dividends,' 
if  unqualified,  signifies  dividends  payable 
in  money.  The  word  'income'  has  a  broader 
meaning,  but  hardly  broad  enough  to  in- 
clude things  not  separated  in  some  way 
from  the  principal.  It  is  not  synonymous 
with  'increase/  The  value  of  the  stock 
may  be  increased  by  good  management, 
prospects  of  business,  and  the  like.  But 
such  increase  is  not  income.  *It  may  also 
be  increased  by  an  accumulation  of  surplus ; 
but  so  long  as  that  surplus  is  retained  by 
the  corporation,  either  as  surplus  or  in- 
creased stock,  it  can,  in  no  proper  sense,  be 
called  income.  It  may  be  income  produc- 
ing; but  it  is  not  income."  Smith  v. 
Hooper,  -95  Md.  16,  51  Atl.  844.  See  Gib- 
bons y.  Mahon,  136  U.  S.  549,  34  L.  ed.  525, 
10  Sup.  Ct.  Rep.  1057.  The  difficulty  in- 
volved in  the  present  case  is  to  determine 
what  shall  be  regarded  as  dividends.  The 
new  shares  of  capital  were  not  issued  as 
stock  dividends,  but  at  a  price,  specified 
by  the  bank,  much  below  the  market  value, 
and  the  option  to  buy  was  extended  to  the 
shareholders  only.  In  Kalbach  v.  Clark, 
133  Iowa,  215,  12  L.R.A.(N.S.)  801,  110 
N.  W.  599,  12  Ann.  Cas.  647,  the  differences 
of  opinion  with  reference  to  stock  dividends 
was  referred  to,  and  the  American  or  Penn- 
sylvania rule  approved  as  best  sustained  in 
principle  and  by  authority;  and  it  was 
there  said  that  "all  pure  dividends,  whether 
in  cash  or  stock  or  other  property,  are  a 
paVt  of  the  income,  and,  when  declared, 
should  go  to  the  life  tenant,  and  not  to  the 
remainderman,  as  it  is  not  a  part  of  the 
corpus  of  the  property,  but  a  part  of  the 
income  derived  from  the  used  and  manage- 
ment thereof.  Any  dividends,  so  called, 
presumptively  belong  to  the  life  tenant,  and 
they  are,  in  the  absence  of  a  showing  to  the 
contrary,  assumed  to  have  been  divided  as 
profits.     If,   however,    the   so-called    stock 
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dividends  repreaent  the  corporate  capital, — 
that  is,  represent  nothing  but  the  natural 
^owth  or  increase  in  the  value  of  the  per- 
manent property,  so  that  there  is  merely  a 
change  in  the  form  of  ownership, — such 
«tock  should  go  to  the  remainderman;  for 
an  such  cases  the  dividend  is  a  dividend  of 
capital,  representing  simply  an  increase  in 
the  value  of  the  physical  property,  good 
will,  or  qther  thing  of  tangible  value." 

VVhere  a  cash  dividend  is  declared,  and 
at  the  same  time  an  option  granted  to  the 
stockholders  to  acquire  additional  stock  at 
a  price  equal  to  the  dividend,  the  cash  or 
the  stock  taken  in  lieu  thereof  is  regarded 
as  a  dividend,  and  will  go  to  the  life  ten- 
ant. Brown  v.  Brown,  72  N.  J.  Eq.  667, 
65  Atl.  739;  Davis  v.  Jackson,  152  Mass. 
58,  23  Am.  St.  Hep.  801,  2«  N.  E.  21.  But 
where  a  corporation  increases  its  capital 
stock  without  declaring  a  dividend,  and 
gives  the  stockholders  the  option  to  sub- 
scribe for  the  new  stock  in  proportion  to 
that  held  by  them,  this  is  regarded  by 
many  authorities  as  incident  to  the  owner- 
ship of  the  stock,  and  does  not  belong,  as 
a  privilege,  to  the  life  tenant.  Such  in- 
crement is  treated  as  capital,  to  be  added 
to  the  trustr  fund  for  the  benefit  of  the 
remaindermen,  and  this  is  so  whether  the 
trustee  of  the  estate  subscribes  for  the  new 
«tock  for  the  benefit  of  the  trust,  or  sells 
the  right  or  option  to  subscribe  for  a  valu- 
able consideration.  Of  course,  the  divi- 
dends from  the  additional  stock  or  increaAe 
from  the  proceeds  of  the  sale  ^f  the  right 
or  option  would  be  a  part  of  the  income  to 
be  paid  to  the  life  tenant.  2  Cook,  Corp. 
5  559;  Hite  v.  Hite,  93  Ky.  267,  19  L.R.A. 
173,  40  Am.  St.  Rep.  189,  20  S.  W.  778; 
Eisner's  Appeal,  175  Pa.  143,  34  Atl.  577; 
Greene  v.  Smith,  17  R.  1.  28,  19  Atl.  1081; 
Brinley  v.  Grou,  50  Conn.  66,  47  Am.  Rep. 
618;  Re  Kernochan,  104  N.  Y.  618,  630, 
11  N.  E.  149;  Smith's  Appeal,  140  Pa.  344, 
23  Am.  St.  Rep.  237,  21  Atl.  438;  Atkins 
V.  Albree,  12  Allen,  359;  Moss's  Appeal, 
83  Pa.  267,  24  Am.  Rep.  164;  Re  Bromley, 
55  L.  T.  N.  S.  146;  10  Cyc.  560;  Malam  v. 
Hitchens,  63  L.  J.  Ch.  N.  S.  797,  [1894]  3 
Ch.  578,  13  Reports,  38,  71  L.  T.  N.  S.  655. 
Extracts  from  some  of  these  decisions  will 
Indicate  the  reasons  for  this  conclusion. 

Hite  V.  Hite,  93  Ky.  267,  19  L.RJL.  173, 
40  Am.  St.  Rep.  189,  20  S.  W.  778:  "It 
was  also  error  to  hold  that  the  privilege, 
given  by  a  corporation  to  its  stockholder, 
to  take  additional  stock  at  par,  when  the 
stock  is  worth  more,  belongs  to  the  life  i 
tenant.  This  right  stands  upon  a  different 
ifooting  from  the  claim  to  a  stock  dividend. 
It  is  a  mere  incident  of  the  old  stock.  It 
IS  a  right  appurtenant  to  it,  and  as  such  is 
SO  L*R.A.(N.S.) 


a  part  of  the  capital.  It  cannot  be  fairly 
considered  as  income,  but  is  inherent  in  the 
shares  of  stock  in  their  creation.  While 
the  value  of  the  right  must  depend  essen- 
tially upon  the  success  of  the  business  of 
the  company,  this  does  not  alter  the  nature 
of  the  right,  and  the  stock  is  properly  a 
part  of  the  corpus  of  the  estate  of  the  own- 
er. This  incident  of  the  stock  was,  at  the 
death  of  the  testator,  a  part  of  his  estate, 
and  the  option  merely  operated  to  increase 
or  broaden  the  capital,  or  change  the  man- 
ner of  the  investment..  It  gave  the  right 
to  a  larger  interest  in  the  capacity  of  the 
company  to  make  profits,  but  not  to  the  in- 
come itself.'' 

In  Eisner's  Appeal:  "An  increase  of  cap- 
ital  by  the  issue  of  new  stock  to  persons 
paying  for  it  its  par  value  implies  the  very 
reverse  of  profits  earned.  The  fact  that  the 
privilege  of  subscribing  for  it  is  given  to 
existing  stockholders,  and  that  it  may  be 
sold  by  them  at  a  premium,  is  far  from 
proving  that  the  premium  is  to  be  regarded 
as  income,  the  payment  or  withdrawal  of 
which  leaves  the  original  capital  unim- 
paired. The  property  of  a  corporation,  af- 
ter payment  of  liabilities,  belongs  to  the 
existing  stockholders,  who  therefore  are  en- 
titled to  any  and  all  enhancements  of  its 
original  value;  and  such  enliancement  be- 
longs, not  to  a  tenant  for  life,  but  to  the 
remainderman.  Scholefield  v.  Redfern,  32 
L.  J.  Ch.  N.  S.  627,  2  Drew.  &  S.  173,  9 
Jur.  N.  S.  485,  8  L.  T.  N.  S.  487,  11  Week. 
Rep.  453;  Hubley's  Estate,  16  Phila.  327; 
Middleton's  Appeal,  103  Pa.  92.  When 
new  stock  is  issued  at  par,  the  actual  in- 
crease of  capital  is  precisely  the  amount 
thus  received  by  the  company;  and  if  the 
new  stock  has,  at  the  time,  an  intrinsic 
value  beyond  what  was  paid  for  it,  this 
presumptively  can  only  be  because  the 
holders  of  the  new  stock  have  been  put  on  a 
footing  of  equality  with  holders  of  old 
stock,  and  thus  become  entitled  to  share 
with  them  in  a  distribution  of  assets, 
should  the  company  be  dissolved.  The 
gain  of  the  new  stockholders  is  the  precise 
measure  of  loss  in  intrinsic  value  of  the 
capital  of  the  old  stockholders." 

In  Brinley  v.  Grou,  50  Conn.  66,  47  Am. 
Rep.  618:  "In  the  case  before  us,  neither 
in  fact  nor  form  did  the  corporation  make 
any  division,  or  part  with  any  portion  of 
its  earnings  in  behalf  of  the  stockholders. 
On  the  contrary,  it  manifestly  desired  to 
retain  its  surplus  intact  and  increase  its 
strength  by  the  addition  of  a  million  of 
dollars  to  its  capital;  its  accumulated  earn- 
ings all  remained  its  property,  and  subject 
to  the  risks  of  its  business.  It  offered  to 
the  shareholders  the  privilege  of  paying  in 
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this  sum;  investors  were  of  the  opinion 
that  thiB  privilege  was  worth,  a  premium, 
not  because  it  carried  with  it  the  right 
then  or  ever  to  demand  any  portion  of  the 
surplus  retained  in  good  faith  by  the  com- 
pany, but  presumably  because  they  believed 
that  from  the  income  from  its  capital, 
surplus,  and  business  it  would  make  regu- 
lar dividends  largely  in  excess  of  the 
ordinary  rate  of  interest.  The  increase  in 
market  value  above  cost  of  the  shares 
constituting  the  capital  of  this  fund,  re- 
sulting* either  from  an  accumulation  of 
profits  by  the  corporation,  or  from  its  vote 
to  permit  each  one  of  its  proprietors  to 
purchase  a  fraction  of  a  new  share,  be- 
cause he  was  the  owner  of  an  existing 
one,  belonged  to  and  formed  a  constitu- 
ent part  of  this  last,  and,  of  course,  of 
the'  capital.  If  the  trustees  had  sold  the 
existing  share,  and  thereby  had  realized  the 
increased  value  resulting  from  either  of  the 
mentioned  causes,  the  entire  proceeds  of 
the  sale  would  have  still  formed  a  part  of 
the  capital;  and  the  excess  in  market  value 
above  cost  of  the  right  to  purchase  such 
fraction  also  belongs  to  and  forms  a  con- 
stituent part  of  the  existing  share,  and,  of 
course,  of  the  capital;  and  when  the  trus- 
tees realized  this  excess  by  a  sale  of  the 
privilege  the  proceeds  remained  a  part  of 
that  capital.  In  short,  all  of  the  increase 
of  value  which  is  realized  from  the  act  of 
the  trustees  in  selling  either  the  existing 
share  with  the  privilege  annexed,  or  the 
privilege  severed  .therefrom,  belongs  to  the 
capital;  purchasers  pay  it  from  their 
money;  all  that  is  realized  from  the  act  of 
the  corporation  in  making  dividends  be- 
longs to  the  life  tenant." 

It  seems  to  us  that  the  reasons  presented 
in  the  above  quotations  are  unanswerable, 
and  that  these  are  in  point,  as  applied  to 
the  case  at  bar.  Prior  to  each  increase  of 
stock,  that  held  by  the  trustees,  including 
the  part  of  surplus  and  earnings  undistrib- 
uted, belonged  to  the  estate,  and  not  to  the 
life  tenant.  The  bank,  in  increasing  its 
capital  stock,  did  not  undertake  to  distrib- 
ute any  of  its  earnings  or  surplus.  All  of 
both  was  retained  as  a  part  of  its  funds 
with  which  to  continue  in  the  development 
of  its  business.  In  issuing  the  additional 
stock  in  1901,  the  book  value  of  each  ex- 
isting share  decreased  about  $13  and  in 
1909  the  decrease  therein  by  increasing  the 
capital  stock  amounted  to  $46  per  share. 
As  the  existing  shares  belonged  to  the  es- 
tate, the  manifest  effect  was  to  impair  the 
book  value  of  the  existing  shares  to  the 
extent  the  book  value  of  the  new  shares 
exceeded  the  price  paid.  And,  conversely, 
as  the  price  of  the  additional  stock  issued 
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in  1906  exceeded  the  book  value  of  existing 
shares,  that  of  the  latter  was  enhanced  by 
increasing  the  capital  stock  by  $17  per 
share.  If,  then,  the  life  tenant  be  entitled 
to  the  income  on  the  new  stock  or  the  pro- 
ceeds of  the  sales  of  the  options,  in  what 
manner  has  her  income  been  impaired? 
Not  at  alL  This  being  so,  there  is  no 
ground  for  construing  the  option  to  buy  ad- 
ditional stock  as  something  it  does  not  pur- 
port to  be, — ^a  dividend.  The  bank,  in  in- 
creasing its  capital,  parted  with  nothing, 
but  greatly  increased  its  assets  by  the  sale 
of  stock.  Every  cent  of  its  surplus  and 
earnings  continued  intact  and  exposed  to 
the  hazards  of  its  business  operations. 

Aside  from  the  book  values  as  stated, 
whatever  the  trustees  obtained  on  sale  for 
the  additional  stock  was  the  excess  of  the 
market  values  over  such  book  values,  and 
represented  the  proportional  increase  in 
value  of  the  new  and  original  stock,  and 
was  in  no  legal  sense  a  part  of  the  iqcome. 
For  this  reason,  market  values  ought  to  be 
given  scant,  if  any,  consideration  iii  deter- 
mining whether  an  item  should  be  deemed 
income,  or  a  part  of  the  estate,  to  be  pre- 
served for  the  remainderman.  The  stock 
market  is  proverbially  unstable,  about  as 
variable  as  the  tides,  and,  as  remarked,  in 
Moss's  Appeal,  83  Pa.  267,  24  Am.  Rep. 
164,  though  well  enough  "where  the  par- 
ties are  about  to  realize,  but,  upon  a  ques- 
tion of  values  between  life  tenants  and  re- 
maindermen, a  judicial  decree  should  go 
down  through  the  shifting  sands  of  the 
stock  market  until  it  reaches  the  solid  rock 
of  actual  values."  Moreover,  the  market 
value  may  include  the  growth  and  increase 
of  the  corporate  plant  or  business,  and 
therefore  include  profits  not  to  be  classed  as 
surplus  or  earnings.  For  these  reasons, 
book,  rather  than  market,  values  are  of 
primary  importance  in  solving  problems 
like  that  involved  in  the  case  at  bar. 

The  surplus,  including  the  undistributed 
earnings,  continued  in  the  bank,  notwith- 
standing the  different  increases  of  capital 
stock,  and  doubtless  is  there  yet,  if  not  lost. 
Of  course,  the  stockholders  were  given  the 
options  because  of  their  interest  in  the 
capital,  surplus,  and  undistributed  earnings  i 
of  the  bank.  They  were  then  entitled  to 
the  proportional  share  of  these  upon  dis- 
solution of  the  corporation,  or  might  have 
obtained  that  much  upon  the  sale  of  ex- 
isting stock.  In  granting  the  option,  the 
corporation  no  more  than  protected  this 
right  in  the  outstanding  stock  without 
changing  its  character  from  capital  to  in- 
come. The  option .  was  of  value,  for  the 
reason  that  it  represented  the  privilege  of 
buying  shares  at  less  than  their  value,  but 
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therein  did  not  impair  the  inccMoe  of  the 
life  tenant;  for  the  latter  became  entitled 
to  the  dividends  aa  on  the  new  stock,  if 
bought  with  funds  of  the  estate,  and,  in  any 
event,  the  income  on  the  proceeds  realized 
fr<Hn  the  disposition  of  the  option.  True, 
this  involved  a  depreciation  in  the  value  of 
existing  shares;  but  who  shall  say  what 
part  of  the  value  of  the  option  represented 
the  growth  of  the  business,  its  good  will, 
and  the  like,  and  how  such  depreciation  is 
to  be  distributed  as  between  these  and  the 
accumulated  surplus?  Can  the  option  be 
aaid  to  represent  the  latter,  when  the  bank 
has  not  undertaken  in  form  nor  in  sub- 
stance to  distribute  it  to  the  shareholders? 
Shall  there  be  an  accounting  in  court  be- 
tween the  remainderman  and  the  life  ten- 
ant every  time  the  option  to  buy  additional 
stock  is  given  the  trustees? 

In  Holbrook  v.  Holbrook,  74  K.  H.  201, 
12  L.Rj^.(N.S.)  768,  66  Atl.  124,  the  diffi- 
culties in  the  way  of  treating  such  option 
or  right  'to  subscribe  for  additicHial  stock  as 
income  are  suggested;  but,  notwithstand- 
ing these,  the  court  reached  the  conclusion 
that  such  options  or  rights,  at  least  in 
part,  should  be  so  regarded.  That  deci- 
sion is  contrary  to  the  great  weight  of  au- 
thority, and,  as  we  have  attempted  to  show, 
is  not  sound  in  principle. 

As  observed  in  Re  Kemochan,  104  N.  T. 
618,  11  N.  E.  149:  "From  the  shares  in 
question,  no  income  could  accrue,  no  profit 
arise,  to  the  holder  until  ascertained  and 
declared  by  the  company  and  allotted  to  the 
shareholder,  and  that  act  should  be  deemed 
to  have  been  in  the  mind  of  the  testator, 
and  not  the  earnings  or  profits  as  ascer- 
tained by  a  third  person,  or  a  court,  upon 
an  investigation  of  the  business  and  affairs 
of  the  company,  either  upon  an  inspection 
of  their  books  or  otherwise.'' 

The  value  of  the  right  to  subscribe  neces- 
sarilv  depends  upon  the  efficiency  of  the  cor- 
poration's management,  its  location,  its 
good  will,  and  the  like,  and  the  right  to 
subscribe  for  additional  shares  of  stock, 
when  given  the  stockholder,  merely  affords 
him  the  opportunity,  because  of  owning  the 
stock,  of  participating  in  a  larger  way  in 
the  capacity  of  the  corporation  to  earn 
profits,  and  is  to  be  regarded  as  an  incident 
or  an  attribute  appertaining  to  the  stock. 
It  follows  that,  though  plaintiff  was  en- 
titled to  the  income  derived  from  the  new 
stock,  or  from  tie  profits  derived  from  the 
sale  thereof,  the  right  to  subscribe  for 
additional  shares  formed  no  part  of  the 
income  derived  from  the  estate  af  the  tes- 
tator. 

Affirmed* 

Petition  for  rehearing  denied. 
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ROBERT  HOLLOWAY,  by  David  M.  WiJ. 
liamson.  Guardian,  Appt., 

V. 

JOE  Mccormick  et  ai. 


JOE  Mccormick,  piff  in  Err^ 

(—  Okla.  — ,  186  Pac.  1111.) 

• 

Descent  ^  effect  of  mnrder  of  ancestor. 

1.  The  power  to  declare  the  rule  for  the 
descent  of  property  is  vested  in  the  legis- 
lature; and  where  it  has  provided  in  pUiii 
and  peremptory  language  that  a  husband 
shall  inherit  from  his  deceased  wife,  and  no 
exception  is  made  on  account  of  criminal 
conduct,  the  court  is  not  justified  in  read- 
ing into  the  statute  a  clause  disinheriting 
a  husband  because  he  feloniously  killed  his 
intestate  wife. 

Parent  and  child  —  acknowledgment  of 
paternity. 

2.  A  writing,  to  constitute  an  acknowl- 
edgment of  paternity  within  the  meaning  of 
§  8420,  Rev.  Laws  1910,  must  be  one  in 
which  the  paternity  is  directly,  unequivo- 
cally, and  unquestionably  acknowledged. 

Evidence  —  legitimation  —  sofficiency. 

3.  This  statute  prescribes  the  kind  of  evi- 
dence necessary  to  establish  the  right  of 
heirship  to  the  father  by  his  illegitimate 
offspring.  The  writing  introduced  in  evi- 
dence examined,  and  held  to  be  insufficient, 
as  an  acknowledgment,  to  fulfil  the  require- 
ments of  that  portion  of  §  8420,  Rev.  Lawa 
1910,  which  reads  as  follows:  *'Every  ille- 
gitimate child  is  an  heir  of  the  person  who, 
in  writing,  signed  in  the  presence  of  a  com- 
petent witness,  acknowledged  himself  to  ba 
the  father  of  such  child." 

(November  25,  1913.) 

APPEAL  by  defendant  Holloway  and 
cross  petition  in  error  by  plaintiff  from 
a  decree  of  the  District  Court  for  Okfuakee 
County  in  defendants'  favor  in  an  action 
for  the  partition  of  certain  lands;  defend- 
ant Holloway  appealing  from  so  much  of 
the  decree  as  gave  defendant  Luther  Mc- 
Cormick  a  one-half  interest  in  the  allot- 
ment, and  plaintiff  alleging  error  in  the  en- 
tire decree.     Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Headnotes  by  Galbbatth,  C. 

Note.  —  For  homicide  as  affecting  devolu- 
tion of  property,  see  notes  to  McAlister  v. 
Fair,  3  L.R.A.(N.S.)  726,  and  Re  Kirby, 
39  L.R.A.(N.8.)  1088.  For  murder  of  tes- 
tator by  legatee  as  affecting  right  to  pro- 
bate the  will,  see  Gonoway  t.  Fulmer,  34 
L.R.A.(N.S.)   967. 
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Meflsra.  Bnrford  Sk  Bnrford,  for  ap- 
pellant Holloway: 

Equity,  acting  vn  personam,  compels  one 
who,  by  his  own  wrongful  conduct,  has  ac- 
quired a  res  at  law,  to  hold  the  res  as  a 
constructive  trustee  for  the  person  wronged, 
and,  if  he  be  dead,  for  his  representatives. 

Broom,  Legal  Maxims,  p.  20§;  Co.  Litt. 
148;  Riggs  v.  Palmer,  116  N.  Y.  606,  5 
L.R.A.  340,  12  Am.  St.  Rep.  819,  22  N.  £. 
188;  McKinnon  ▼.  Lundy,  24  Ont.  Rep.  132; 
Shellenberger  ▼.  Ransom,  31  Neb.  61,  10 
L.R.A.  810,  28  Am.  St.  Rep.  600,  47  N.  W. 
700;  Box  ▼.  Lanier,  112  Tenn.  409,  64 
L.R.A.  458,  79  S.  W.  1042;  Perry  v.  Straw- 
bridge,  209  Mo.  621,  16  L.R.A.(N.8.)  244, 
123  Am.  St.  Rep.  510,  108  S.  W.  641, 
14  Ann.  Gas.  92;  Wellner  v.  Eckstein,  105 
Minn.  444,  117  N.  W.  830;  Wharton,  Homi- 
cide, 3d  ed.  §  665. 

In  Mutual  L.  Ins.  Co.  v.  Armstrong,  117 
U.  S.  591,  29  L.  ed.  997,  6  Sup.  Ct.  Rep. 
877,  Mr.  Justice  Field,  speaking  for  the 
court,  said:  It  would  be  a  reproach  to  the 
jurisprudence  of  the  country  if  one  could 
recover  insurance  money  payable  on  the 
death  of  a  party  whose  life  he  had  felon- 
iously taken.  As  well  might  he  recover 
insurance  money  upon  a  building  that  he 
had  wilfully  fired. 

Cleaver  v.  Mutual  Reserve  Fund  Life 
Asso.  [1892]  1  Q.  B.  147,  61  L.  J.  Q.  B.  N. 
S.  128,  66  L.  T.  N.  S.  220,  40  Week.  Rep. 
230,  56  J.  P.  180;  Schreiner  v.  High  Ct. 
C.  O.  F.  35  111.  App.  576;  Schmidt  v.  North- 
ern Life  Asso.  112  Iowa,  41,  51  L.R.A.  141, 
84  Am.  St.  Rep.  323.  83  N.  W.  800;  Su- 
preme Lodge,  K.  L.  H.  v.  Menkhausen,  209 
111.  277,  65  L.R.A.  508,  101  Am.  St.  Rep. 
239,  70  N.  E.  567;  Prather  ▼.  Michigan 
Mut.  L.  Ins.  Co.  Fed.  Gas.  No.  11,368; 
Prince  of  Wales,  etc.  Asso.  Co.  v.  Palmer, 
25  Beav.  605;  Ritter  v.  Mutual  L.  Ins.  Go. 
169  U.  S.  156,  42  L.  ed.  699,  18  Sup.  Ct. 
Rep.  300;  Wellner  v.  Eckstein,  105  Minn. 
444,  117  N.  W.  830;  Ellerson  v.  Westcott, 
148  N.  Y.  149,  42  N.  E.  540. 

Messrs.  J.  B.  Pattertson  and  C.  B.  Ck>n- 
nep,  for  Joe  McCormick,  plaintiff  in  error : 

The  writing,  aside  from  being  signed  by 
the  party  in  the  presence  of  a  competent 
witness,  must  be  definite  and  certain,  and 
must  be  one  in  which  the  paternity  of  the 
child  is  plainly  and  unequivocally  acknowl- 
edged. 

Lind  V.  Burke,  66  Neb.  785,  77  N.  W. 
444;  Thomas  v.  Thomas,  64  Neb.  581,  90 
N.  W.  631;  Pederson  v.  Christoffferson,  97 
Minn.  491,  106  N.  W.  958;  Moore  ▼.  Flack, 
77  Neb.  52,  108  N.  W.  143. 

Mr.  T.  H.  Wren,  for  appellee  Luther 
McCormick : 

Appellee  Luther  McCormick  had  the  right 
to  inherit  the  estate  of  his  putative  father, 
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Leonard    McCormick,    to   the   exclusion    of 
Joe  McCormick,  the  father  of  Leonard. 

Crane  v.  Crane,  31  Iowa,  296;  Milburn 
V.  Milburn,  60  Iowa,  411,  14  N.  W.  204; 
Brown  v.  Iowa,  L.  H.  107  Iowa,  439,  78 
N.  W.  73;  Re  Gorkow,  20  Wash.  563,  56 
Pac.  385;  Re  Rohrer,  22  Wash.  151,  50 
L.R.A.  350,  60  Pac.  122;  Blythe  ▼.  Ayres, 
96  Cal.  632,  19  L.R.A.  40,  31  Pac.  915; 
Pederson  ▼.  Christofferson,  97  Minn.  491, 
106  N.  W.  958. 

Galbratthy  C,  filed  the  following  opin- 
ion: 

This  was  an  action  in  partition,  com- 
menced by  Joe  McCormick  in  the  district 
court  of  Okfuskee  county,  against  Robert 
Holloway,  claiming  that  the  plaintiff  and 
defendant  were  each  the  owners  of  an  un- 
divided one-half  interest  in  an  allotment  of 
land  located  in  said  countv,  which  had 
been  allotted  to  Lucinda  McCormick,  a 
freedwoman,  who  died  in  said  county,  in- 
testate, on  August  5,  1909,  and  prayed  for 
a  partition  of  the  land  between  said  own- 
ers. The  defendant  answered  by  his  guar- 
dian, admitting  that  he  was  a  minor  under 
nineteen  years  of  age,  and  also  that  Lu- 
cinda McCormick  died  intestate.  In  Okfus- 
kee county,  Oklahoma,  on  August  5,  1909,. 
seised  and  possessed  of  an  allotment  of 
land,  describing  it,  and  admitted  also  that 
he  was  the  sole  and  only  surviving  brother 
of  Lucinda  McCormick,  deceased,  and  spe- 
cifically denied  the  other  allegations  of  the 
petition.  For  further  answer  the  defendant 
alleged  that  Lucinda  McCormick  died  in- 
testate, as  aforesaid,  and  was  the  owner  in 
fee  and  possessed  of  an  allotment  of  land, 
and  also  that  she  left  no  father  or  mother, 
or  issue  of  her  body,  and  left  no  brother  or 
sister,  except  the  defendant,  and  that  the 
defendant  was  the  only  surviving  relative 
of  the  deceased;  that  at  the  time  of  her 
death  Lucinda  McCormick  was  married  to 
one  Leonard  McCormick,  who  was  her  law- 
ful husband,  and  also  that  Leonard  Mc- 
Cormick died  on  the  same  day  as  Lucinda 
McCormick,  but  denied  that  Leonard  sur- 
vived Lucinda,  and  alleged  that  the  hus- 
band was  survived  by  the  wife,  and  that 
Leonard  McCormick  never  became  seised  of 
any  interest  in  her  real  estate,  and  that  the 
plaintiff,  Joe  McCormick,  who  was  the 
father  of  Leonard  McCormick,  did  not  in- 
herit any  part  of  said  allotment,  through 
his  deceased  son,  and  also  setting  out  that 
one  Luther  McCormick,  the  infant  son  of 
Daisy  Hamm,  an  illegitimate  son  of  Leon- 
ard McCormick,  deceased,  claimed  an  in- 
terest in  said  real  estate,  and  claimed  to 
be  an  heir  of  his  father,  and  asked  that 
Luther  McCormick  be  made  a  party  to 
said  action,  and  required  to  set  up  what- 
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ever  claim  or  interest  he  migfat  haye  in 
said  lands,  and  farther  set  out  that  on  the 
5th  day  of  August,  1909,  the  said  Leonard 
McCormick,  deceased,  wilfully  and  felon- 
iously murdered  his  wife,  Lucinda  McCor- 
mick,  and  on  the  same  day  committed 
suicide;  that,  even  if  the  said  Leonard  Mc- 
Cormick  did  survive  his  wife,  both  he  and 
those  claiming  through  him  thereby  be- 
came incapable  of  enjoying  any  of  the  prop- 
erty of  the  said  Lucinda  McCormick, 
because  of  the  murder  aforesaid. 

By  proper  proceeding  Luther  McCor- 
mick was  made  a  party  defendant  in  said 
action,  and  a  guardian  od  litem  appointed 
for  him,  and  an  answer  was  duly  filed,  set- 
ting out  that  his  father,  Leonard  McCor- 
•mick,  had  in  writing,  and  in  the  presence 
of  a  competent  witness,  duly  acknowledged 
him  as  his  son,  and  that  he  therefore  in- 
herited one  half  of  the  allotment  of  Lu- 
cinda McCormick,  deceased,  or  the  part 
thai  his  father  inherited. 

The  new  matter  set  out  in  the  answers  of 
the  defendants  was  denied  by  reply.  On 
the  issues  thus  made  the  cause  was  sub- 
mitted to  the  court  for  trial.  The  court 
found:  'That  on  the  5th  day  of  August, 
1909,  Leonard  McCormick  purposely  shot 
and  killed  his  wife,  Lucinda  McCormick; 
that  said  Lucinda  McCormick  died  intes- 
tate on  said  date,  without  issue,  leaving 
surviving  her  her  husband,  Leonard  Mc- 
Cormick, and  her  brother,  Robert  Hollo- 
way,  as  her  sole  and  only  heirs  at  law;  that 
said  Lucinda  McCormick,  at  the  time  of 
her  death,  was  seised  in  fee  simple  of  the 
following  described  lands,  which  said  lands 
had  been  allotted  to  her  in  her  own  right 
as  a  freedwoman  of  the  Creek  Nation  of 
Indians;  to  wit,  the  S.  W.  i  of  section  20, 
township  12  N.,  range  8  E.,  and  the  W. 
i  of  the  N.  E.  i  of  section  30,  township 
12  N.,  range  8  E.  of  the  Indian  meridian, 
situate  in  Okfuskee  county  Oklahoma;  and 
that  upon  her  death  the  said  Robert  Hollo- 
"way  and  the  said  Leonard  McCormick  each 
inherited  an  undivided  one-half  interest 
in  and  to  the  said  lands  of  which  the  said 
Lucinda  McCormick  died  seised  as  above 
•described.  The  court  further  finds  that  on 
the  said  5th  day  of  August,  1909,  the  said 
Leonard  McCormick,  immediately  after 
taking  the  life  of  his  wife,  Lucinda  McCor- 
mick, took  his  own  life,  then  and  there  dy- 
ing intestate,  leaving  surviving  him  his 
father,  Joe  McCormick,  and  his  illegiti- 
mate son,  Luther  McCormick;  that  the 
mother  of  said  Leonard  McCormick  died  be- 
fore the  date  on  which  said  Leonard  Mc- 
Cormick died;  and  that  he  left  no  issue 
surviving  him  other  than  said  illegitimate 
•child,  Luther  McCormick.  The  court  fur- 
ther finds  that  on  the  5th  day  of  July, ' 
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1909,  the  said  Leonard  McCormick  ac- 
knowledged in  writing,  signed  in  the  pres- 
ence of  a  competent  witness,  that  he  was 
the  father  of  said  Luther  McCormick,  and 
that,  by  reason  of  said  acknowledgment  of 
said  Leonard  McCormick,  the  said  Luther 
McCormick  became  the  heir  at  law  d  the 
said  Leonard  McCormick,  and,  as  such,  in- 
herited from  said  Leonard  McCormick  an 
undivided  one-half  interst  in  and  to  the 
lands  above  described."  The  court  accord- 
ingly decreed  that  the  plaintiff,  Joe  McCor- 
mick, take  nothing  by  his  suit,  and  that  the 
defendants,  Robert  Holloway  and  Luther 
McCormick,  were  the  joint  owners  of  the 
land  hereinabove  described,  and  that  each 
were  the  owners  of  an  undivided  one-half 
interest,  and  entitled  to  -share  equally 
thereunder,  and  appointed  three  conmiis- 
sioners  to  make  partition  of  the  lands  be- 
tween the  defendants.  The  defendant  Rob- 
ert Holloway  excepted  to  that  part  of  the 
decree  giving  Luther  McCormick  a  one- 
half  interest  in  the  allotment,  and  perfect- 
ed an  appeal  to  this  court.  Joe  McCormick 
excepted  to  the  entire  decree,  and  also  per- 
fected an  appeal  to  this  court,  filing  a 
cross-petition  in  error. 

It  is  contended  by  the  appellant  that  a 
murderer  cannot  acquire  title  to  property 
by  his  crime  and  hold  it,  nor  can  anyone 
claiming  under  him;  that  although  the  le- 
gal title  to  one  half  of  the  allotment  of 
Lucinda  McCormick  passed,  upon  her 
death,  to  her  husband,  equity  will  treat 
him  and  those  claiming  under  him  as  con- 
structive trustees  of  the  title,  because  of 
the  unconscionable  mode  of  its  acquisition, 
and  compel  them  to  convey  to  the  heirs  of 
the  deceased  exclusive  of  the  murderer. 
This  contention  is  urged  upon  the  court  by 
ingenious  argument,  and  finds  some  sup- 
port in  authority.  However,  none  of  the 
cases  are  exactly  in  point  with  the  case  at 
bar;  they  being  cases  construing  a  will,  or 
those  which  concern  the  proceeds  of  insur- 
ance policies  on  the  life  of  the  murdered 
person,  where  the  claimant  was  an  active 
participant  causing  the  death  of  the  tes- 
tator or  insured.  The  statute  of  descent  in 
force  in  1909,  at  the  time  of  the  death  of 
the  allottee  and  her  husband,  provides 
(§  8984,  Snyder's  Stat.) :  •TThe  property, 
both  real  and  personal,  of  one  who  dies 
without  disposing  of  it  by  will,  passes  to 
the  heirs  of  the  intestate,  subject  to  the 
control  of  the  county  court,  and  to  the  pos- 
session of  any  administrator  appointed  by 
that  court  for  the  purpose  of  administra- 
tion." Section  8985  also  provides:  "When 
any  person  having  title  to  any  estate  not 
otherwise  limited  by  marriage  contract  dies 
without  disposing  of  the  estate  by  will,  it 
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'  descends   [to]   and  must  be  distributed  in 
tbe  following  manner." 

It  will  be  observed  that  the  statute  is 
general  in  its  terms  and  makes  no  excep- 
tion.    The  supreme  court  of  Kansas  said, 
in  reply  to  a  similar   contention   to   that 
made  by  the  appellant:     "Although  a  the- 
ory cutting  a  murderer  out  of  any  benefit 
resulting   from   his   crime   appeals   to   the 
court's  sense  of  justice,  it  cannot  be  over- 
looked that  the  legislature  has  the  power 
to  declare  a  rule  of  descents;  it  has  done 
so  in  language  that  is  plain  and  peremp- 
tory, and  no  rule  of  interpretation  would 
justify  the  court  in  reading  into  the  stat- 
ute   an    exception   or   clause    disinheriting 
those  guilty  of  crime."    McAllister  v.  Fair, 
72  Kan.  640,  541,  3  L.R.A.(N.S.)   726,  116 
Am.  St.  Rep.  233,  84  Pac.  112,  116,  7  Ann. 
Cas.  973.     Chief  Justice  Johnson,  speaking 
for  the  supreme  court  of  Kansas  in  the  case 
from  which  the  above  excerpt  was  taken, 
answers    the    argument    of    the    appellant, 
advanced  in  support  of  his  theory,  so  ful- 
ly that  we  feel  justified  in  making  the  fol- 
lowing quotation  from  that  opinion:     "It 
is  conceded  that  the  statute  is  general  and 
inclusive  in  its  terms,  but  it  is  said  to  be 
inconceivable  that  the  legislature  intended 
to  give  an  estate  to  a  husband  who  mur- 
dered his  wife  to  obtain  it.  It  is  argued  that 
the  letter  of  a  statute  should  not  prevail 
over  its  sense  and  spirit,  and  that  a  literal 
interpretation    of   the   statute   in    question 
would  in  effect  be  giving  property  as  a  re- 
ward for  crime.     It  is  said  that  the  legis- 
lature  is   presumed   to   have    enacted    the 
statute  in  question  having  in  view  the  max- 
ims of  the  common  law  that  no  man  shall 
take  advantage  of  his  own  wrong,  or  ac- 
quire property  by  his  own  crime,  or  use  the 
law  to  accomplish  his  unlawful   purposes, 
and  therefore  that  the  courts  are  justified 
in  imputing  a  different  intention    to    the 
legislature,  and  excepting  murderers  from 
the   operation  of  the  statute.     These  con- 
siderations   would    have    great    weight    if 
there  were  ambiguity  in  the  statute,  ox  if 
it  were  the  province  of  the  court  to  settle 
tlie  policy  of  the  state  with  respect  to  the 
descent  of  property,  or  as  to  the  character 
and  extent  of  punishment  which  should  be 
inflicted  for  the  commission  of  crime.    That 
anyone  should  be  given  property  as  the  re- 
sult of  his  crime  is  abhorrent  to  the  mind 
of   every   right-thinking   person,   and   is   a 
strong  reason  why  the  lawmakers,  in  fix- 
ing the  rules  of  inheritance  and  prescrib- 
ing   punishment    for    felonious    homicide, 
ahould  provide  that  no  person  shall  inherit 
property  from  one  whose  life  be  has  fel- 
4miously  taken.     A   statute  of   this   char- 
acter  has   been   enacted   in   at   least   one 
state.     Iowa  Code  1897,  §  3386;   Kuhn  v.* 
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Kuhn,  125  Iowa,  449,  101  N.  W.  161,  2 
Ann.  Cas.  657.  The  horror  and  repulsion 
caused  by  such  an  atrocity,  however,  do 
not  warrant  the  court  in  reading  into  a 
plain  statutory  provision  an  exception 
which  the  statute  itself  in  no  way  sug- 
gests. If  the  statute  were  of  doubtful 
meaning  and  open  to  two  constructions, 
there  might  be  room  to  infer  that  the  leg- 
islature intended  the  one  which  would  be 
most  reasonable  and  just  in  its  application. 
As  will  be  observed,  however,  the  rule  of  in- 
heritance is  explicit,  and  the  statute  con- 
tains no  hint  that  anyone  is  to  be  excluded 
on  account  of  misconduct  or  crime.  In 
Ayres  v.  Trego  County,  37  Kan.  240,  15 
Pac.  229,  the  court  was  asked  to  read  into 
a  statute  a  meaning  which  its  words  did 
not  import,  and  the  reply  was  made:  'We 
have  not  the  right  to  change  the  statute 
where  it  is  clear  and  free  from  ambiguity, 
by  any  judicial  interpretation.'"  McAllis- 
ter V.  Fair,  supra. 

It  does  not  appear  from  the  record  that 
the  husband,  Leonard  McCormick,  mur- 
dered his  wife  for  the  purpose  of  securing  her 
property.  It  does  not  appear  that  the  de- 
sire to  possess  her  property  was  in  his 
mind,  or  in  any  way  induced  the  crime.  It 
will  be  observed  that  the  statute  of  de- 
scent makes  nearness  of  relationship  to 
the  decedent,  and  not  the  character  or  con- 
duct of  the  heir,  the  controlling  factor  as 
to  the  right  of  inheritance.  The  Criminal 
Code  provides  penalties  for  homicides  and 
other  crimes,  and  the  loss  of  inheritable 
quality  or  the  forfeiture  of  an  estate  is  not 
among  the  penalties  prescribed  in  the  Code. 
If  we  should  hold  that  the  loss  of  heirship 
and  the  forfeiture  of  an  estate  were  a  con- 
sequence of  McCormick's  crime,  we  would 
be  compelled  to  ignore  the  legislative  rule 
governing  the ,  descent  of  property,  and 
would,  in  effect,  impose  a  punishment  for 
his  crime  in  addition  to  that  prescribed  by 
the  only  body  authorized  to  declare  penal- 
ties for  violations  of  law.  Again,  such 
construction  of  the  statute  is  expressly  for- 
bidden by  the  Constitution  of  the  state, 
which  provides  that  "no  conviction  shall 
work  a  corruption  of  blood  or  forfeiture 
of  estate."  Article  2,  §  15,  Williams's  Con- 
stitution of  Oklahoma.  We  cannot  bo  hold. 
Another  reason  why  we  could  not  hold  that 
Leonard  McCormick's  crime  in  murdering 
his  wife  deprives  him  and  his  heirs  of  the 
right  to  inherit  property  from  him  or 
through  him  is  that  this  court  is  committed 
to  the  contrary  doctrine.  In  De  Graffen* 
reid  ▼.  Iowa  Land  &  T.  Co.  20  Okla.  728, 
96  Pae.  640,  Mr.  Justice  Turner,  speaking 
for  the  court,  said:  "But  if  it  were  true 
that  he  murdered  her  for  the  purpose  of  at 
once  getting  possession  of  her  property  by 
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inheritance,  we  do  not  think  that  would 
disqnalifj  him  from  inheriting.  14  Cyc. 
Gl,  says:  'By  the  weight  of  authority,  in 
the  absence  of  express  provisions  excluding 
from  inheritance  an  heir  murdering  the  in- 
testate, the  operation  of  the  statute  of  de- 
scent is  not  affected  by  the  fact  that  the 
ancestor  was  murdered  by  the  heir  appar- 
ent in  order  to  obtain  the  inheritance  at 
once,  therefore  an  heir  who  murders  his  an- 
cestor in  order  that  he  may  inherit  the 
estate  at  once  is  not  disqualified  from  tak- 
ing.' (And  authorities  cited.)  That  be- 
ing the  rule  when  the  killing  is  done  for  the 
purpose  of  inheriting,  it  follows,  a  fortiori, 
that  the  same  should  be  the  rule  when  no 
such  intention  appears,  and  therefore  we 
hold  that  Ben  Reeves,  because  of  the  fact 
that  he  murdered  his  wife,  Castella  Brown, 
is  not  disqualified  from  inheriting  from  her 
under  the  Creek  law  of  descent  and  distri- 
bution, and  therefore  the  plaintiff  in  error, 
De  Graffenreid,  took,  by  his  conveyance 
set  forth  in  this  cause,  his  entire  interest  iu 
the  allotment  of  said  Castella  Brown." 

We  conclude  that  the  appellant  obtained 
by  the  decree  of  the  court  below  all  he  was 
entitled  to;  namely,  an  undivided  one-half 
interest  in  the  estate  of  his  deceased  sis- 
ter, Lucinda  McCormick,  and  that  his  as- 
signment of  error  must  be  overruled. 

The  questions  presented  by  the  cross 
petition  in  error  of  Joe  McCormick  chal- 
lenge the  correctness  of  the  finding  and 
conclusion  of  the  trial  court  that  the  de- 
ceased, Leonard  McCormick,  had  made  an 
acknowledgment  in  writing,  in  the  pres- 
ence of  a  competent  witness,  that  he  was 
the  father  of  the  defendant  Luther  McCor- 
mick, and  therefore  constituted  him  his 
heir.  It  is  contended  that  there  is  no  evi- 
dence to  sustain  this  finding  of  the  court. 
The  statute  (Rev.  Laws  1910,  §  8420) 
reads:  ''Every  illegitimate  child  is  an  heir 
of  the  person  who,  in  writing,  signed  in 
the  presence  of  a  competent  witness,  ac- 
knowledges himself  to  be  the  father  of  such 
child."  At  common  law  the  illegitimate 
child  had  no  inheritable  bood.  B1.  Comp. 
Bk.  1,  247.  This  statute  is  remedial  in  its 
nature  and  purpose.  It  confers  upon  this 
class  of  unfortunates  equal  rights  of  in- 
heritance with  legal  heirs,  and  prescribes 
the  kind  of  evidence  necessary  to  establish 
the  right  of  nulliu%  filU  to  the  heirship  of 
the  father.  The  right  can  only  be  estab- 
lished by  the  kind  of  evidence  required  by 
the  statute.  There  must  be  an  acknowledg- 
ment of  paternity  by  the  father,  made  in 
writing,  and  in  the  presence  of  a  compe- 
tent witness.  The  writing  need  not  neces- 
sarily be  made  for  this  particular  purpose, 
but  an  acknowledgment  of  paternity  must 
be  certain,  clear,  and  unambiguous.  In 
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other  words,  the  writing  must  be  cmnplete 
within  itself;  at  least,  bo  far  as  the  ac- 
knowledgment of  paternity  is  concerned, 
and  must  not  require  aid  from  extraneous, 
evidence  as  to  this  fact.  Lind  v.  Burke,  5$ 
Neb.  785,  77  N.  W.  444;  Thomas  v.  Thorn- 
as,  64  Neb.  581,  90  N.  W.  630;  Pederson 
V.  Christofferson,  97  Minn.  491,  106  N.  W. 
959;  Moore  v.  Flack,  77  Neb.  52,  108  N. 
W.  143;  Blythe  ▼.  Ayres,  96  Oal.  632,  1» 
L.R^.  40,  31  Pac.  915. 

The  writing  relied  upon  by  the  appellee,, 
and  which  the  trial  court  held  to  be  suf- 
ficient acknowledgment  within  the  meaning 
of  the  statute,  reads  as  follows: 

Boley,  Okla.,  July  5,   1909. 
Mrs.  Daisy  Hamm, 
Dear  Friend: — 

I  will  be  over  to  Sapulpa  some  time  this 
month  to  see  you  and  Luther.  Take  good 
care  of  my  boy.  I  will  bring  him  some 
clothes  when  I  come.  I  would  send  you 
some  money  to  day  but  I  am  all  in.  Uncle 
Lige  Walker  the  man  that  come  with  me 
over  there  is  very  low.  D.  M.  kept  your 
letter  a  week  before  he  gave  it  to  me. 
Kiss  Luther  for  me  from  your  old  love. 

Leonard  McCormick. 

The  evidence  shows  that  this  writing  waa 
a  letter  produced  at  the  trial  by  the  mother 
of  Luther  McCormick,  who  testified  that 
she  received  it  by  due  course  of  mail  while 
living  at  Sapulpa,  Oklahoma.  She  also 
testified  that  the  signature  to  the  letter 
was  that  of  Leonard  McCormick.  The 
party  who  wrote  the  letter  testified  that  he 
wrote  the  same  at  the  request  of  Leonard 
McCormick,  who  dictated  the  contents  of 
the  letter  to  him,  and  when  the  same  had 
been  written  that  Leonard  McCormick, 
with  his  own  hand,  signed  his  name  thereto. 
If  the  letter  had  been  written  by  Leonard 
McCormick  himself,  and  mailed  as  it  was^ 
there  can  be  no  question  that  it  would  not 
have  been  a  sufficient  acknowledgment  with- 
in the  terms  of  this  statute.  Thus  the 
question  arises:  Can  the  accident  that  a 
third  party  wrote  the  body  of  the  letter  at 
the  request  of  Leonard  McCormick  make  it 
sufficient  evidence  of  acknowledgment  of 
paternity?  The  statute  of  Nebraska  i» 
practically  the  same  as  §  8420,  above 
quoted.  The  supreme  court  of  Nebraska 
says  in  construing  this  statute,  in  Lind  ▼. 
Burke,  supra:  "We  are  satisfied  that  a. 
writing,  to  fulfil  the  requirement  of  the 
law  which  we  have  quoted,  must  be  at  leaat 
one  in  which  the  paternity  is  directly,  un- 
equivocally, and  unquestionably  acknowl- 
edged. Whether  it  should  go  further  thai» 
this,  we  have  before  stated,  we  need  and  do 
not  now  decided ;  but  so  much  it  must  voices 
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to  be  of  force,  in  the  light  of  this  Tiew  of 
the  requiBitee  of  the  evidence."  Also,  fur- 
ther on  in  that  opinion,  the  court'  said: 
'^'It  must  not  be  forgotten,  in  this  exami- 
nation, that  it  is  not  because  the  person 
•can  be  shown  to  be  the  offspring,  or  is  in 
^act  the  illegitimate  child,  that  it  may  as- 
sert heirship,  but  because  it  has  been  in 
writing  acknowledged;  and  hence  the  writ- 
ing must  be,  in  and  of  itself,  sufficient,  un- 
aided by  extrinsic  evidence,  to  establish 
the  paternity." 

The  Nebraska  court,  in  the  latest  case  of 
Thomas  ▼.  Thomas,  64  Neb.  590,  90  N.  W. 
^34,  said:  "No  intention  or  desire  that 
the  child  should  become  an  heir  seems 
needed  if  his  father  is  pointed  out  by  an 
acknowledgment  of  the  paternity  in  the 
latter's  own  hand,  signed  in  the  presence  of 
a  competent  witness.  Neither  does  it  seem 
that  the  court  should  add  to  this  statute 
any  requirement  of  delivery  of  this  evi- 
dence, or  that  it  be  exp.essly  mentioned 
that  the  child  is  illegitimate,  or  that  the 
witness  attest  the  writing.  The  statute 
might  require  all  this,  but  by  its  terms  does 
not." 

In  Moore  v.  Flack,  77  Neb.  62,  108  N. 
W.  143,  the  facts  are  very  similar  to  those 
in  the  instant  case.  The  writing  relied  up- 
on to  constitute  the  acknowledgment  was  a 
letter  written  by  the  father  to  the  mother, 
and  the  particular  language  used  was, 
"take  good  care  of  our  boy  and  call  him 
Thomas  Moore,  and  I  will  give  him  a  good 
fltart  some  da/."  The  court  held  that  this 
writing  was  "clearly  insufficient"  to  con- 
stitute an  acknowledgment  of  paternity 
within  the  statute. 

The  state  of  Minnesota  also  has  a  statute 
almost  identical  with  that  above  quoted. 
In  Pederson  v.  Christofferson,  97  Minn.  491, 
106  N.  W.  959,  the  instrument  relied  upon 
as  constituting  the  acknowledgment  was  a 
lease,  and  the  language  used  was:  "The 
said  Hans  Pederson  hereby  acknowledges 
that  he  is  the  father  to  the  said  Mari 
Hansdatter  (Ronning)."  In  discussing  the 
statute,  the  court  said,  in  part:  "This 
statute  was  not  intended  for  the  benefit  or 
relief  of  fathers  of  illegitimate  children; 
but  it  was  intended  for  the  benefit  and  pro- 
tection of  such  children,  and  to  mitigate  in 
aome  measure  the  vicarious  punishment 
imposed  by  the  common  law  upon  them  for 
the  sins  of  their  fathers.  It  must,  then,  be 
liberally  construed.  It  does  not  require  the 
acknowledgment  of  fathership  to  be  in  any 
particular  form,  or  that  it  should  be  made 
with  any  particular  intent.  The  essential 
thing  is  the  acknowledgment,  the  proof  of 
which  must  be  in  writing,  signed  as  the 
statute  requires,  which  is  silent  as  to  the 
eharacter  or  purpose  of  the  instrument  in 
50  L.RJ^.(N.S.) 


which  the  acknowledgment  is  found.  We 
cannot  read  into  the  statute  by  construc- 
tion such  omissions.  The  proof  of  the 
father's  admission  or  acknowledgment 
must,  however,  be  in  writing,  signed  by 
him,  in  the  presence  of  a  competent  witness, 
and  it  must  by  its  terms  clearly  and  spe- 
cifically acknowledge  the  person  therein 
named  to  be  the  child  of  the  party  signing 
the  writing.  This  is  necessary  to  avoid 
spurious  claims  of  heirship.  The  decisions 
of  other  courts  construing  similar  statutes 
are  conflicting  as  to  the  form  and  character 
of  the  instrument  of  acknowledgment.  This 
is  a  new  question  in  this  state,  and  we  hold, 
upon  principle  and  what  seems  to  be  the 
weight  of  judicial  authority,  that  the  stat- 
ute does  not  require  that  the  instrument  ac- 
kno\(^]edging  -.be  paternity  of  the  child 
must  be  made  for  the  express  purpose  and 
II  a  separate  instrument,  but  that  it  is  a 
sufficient  compliance  with  the  statute  if  it 
be  made  in  any  wiitten  instrument,  col- 
lateral or  otherwise,  signed  by  the  party,  in 
the  presence  of  a  competent  witness,  in 
which  he  clearly  and  specifically  acknowl- 
edges that  he  is  the  father  of  the  child. 
Blythe  v.  Ayers,  96  Cal.  532,  19  L.R.A. 
40,  31  Pac.  915;  Re  Gorkow,  LO  Wash.  563, 
56  Pac.  385;  Rohrer  ▼.  Muller,  22  Wash. 
151,  50  L.R.A.  350,  60  Pac.  122;  Remy  v. 
Municipality  No.  2,  11  La.  Ann.  148; 
Brown  v.  Iowa,  L.  H.  107  Iowa,  439,  78 
N.  W.  73.  Exhibit  B  contains  a  clear  and 
specific  acknowledgment  by  Hans  Peder- 
son that  he  was  the  father  of  the  contest- 
ant." 

Under  the  rule  announced  in  the  above 
cases,  the  writing  relied  upon  to  constitute 
the  acknowledgment  of  the  paternity  of 
Luther  McGormick  is  clearly  insufficient. 
"'^  will  be  over  to  Sapulpa  some  time  this 
month  to  see  you  and  Luther.  Take  good 
care  of  my  boy.  I  will  bring  him  some 
clothes  when  I  come.  I  would  send  you 
some  money  to  day  but  I  am  all  in. 
•  •  *  Kiss  Luther  for  me  from  your 
old  love."  The  court  cannot  take  this  writ- 
ing by  its  four  comers  and  say  it  "directly, 
unequivocally,  and  unquestionably"  ac- 
knowledges that  Leonard  McCormick  is  the 
father  of  Luther  McGormick.  Extrinsic 
evidence  is  necessary  to  show  that  the  in- 
definite, ambiguous,  and  uncertain  phrase, 
"my  boy,"  used  therein,  even  refers  to 
Luther  McGormick.  This  writing  being 
the  only  evidence  of  the  acknowledgment  of 
paternity  permitted  by  the  statute,  and  it 
being  insufficient,  it  follows  that  there  was 
no  evidence  to  sustain  the  finding  of  the 
trial  court  that  Luther  McGormick  was  the 
heir  of  Leonard  McGormick,  and  entitled 
to  an  undivided  one-half  interest  in  the  al- 
lotment of  Lucinda  McGormick,  and  that 
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thd  exception  of  tli«  croes  petitioner, 
McCormick,  to  such  finding,  must  be  sus- 
tained. 

We  conclude  that  the  part  of  the  decree 
finding  that  Luther  McCormick  inherited 
an  undivided  one-half  interest  in  the  lands 
of  which  Lucinda  McCormick  died  seised 
must  be  yacated,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  that  Joe 
McCormick,  the  father,  inherited  from  his 
son,  Leonard  McCormick,  an  undivided 
one-half  interest  in  said  estate,  and  for 
further  proceeding  not  inconsistent  with 
the  foregoing  views. 

Per  Curiam: 

Adopted  in  whole. 


TEXAS   SUPREME   COURT. 

CHESTER    B.    DORCHESTER,    Receiver, 
etc.,  Plff.  in  Err., 

V. 

MERCHANTS'     NATIONAL     BANK     OF 

HOUSTON. 

(—  Tex.  — ,  163  S.  W.  5.) 

Bills  and  notes  —  collection  —  effect  of 
rules  of  clearing  house. 

Knowledge  by  one  who  deposits  a  chpck 
in  a  bank  for  collection,  of  a  custom  of  the 
bank  to  collect  through  a  clearing  house, 
docs  not  make  a  rule  of  the  clearing  house 
as  to  the  time  settlements  are  nuide  between 
the  members  thereof,  binding  upon  him  so 
as  to  relieve  the  bank  from  liability  for  the 
loss  in  case  because  of  such  rule  the  check 


is  not  presented  to  the  drawee  until  after 
the  close  of  business  on  the  daj  following 
the  receipt  of  the  check  by  the  deposit^ir 
and  the  consequent  release  of  the  surety's 
liability,  and  prevent  his  holding  the  col- 
lecting bank  liable  for  loss  due  to  the  fail- 
ure of  the  drawee  before  presentation  of  the 
check,  which  would  have  been  paid  if  pre- 
sented in  time. 

(January  28,  1914.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  reversing  a  judgment  ol 
the  District  Court  for  Harris  County  in 
plaintiff's  favor  in  a  suit  to  recover  the 
amount  of  a  check  drawn  in  plaintiff's 
favor  and  placed  with  the  defendant  bank 
for  collection.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrews,  Ball,  St  Streetman, 
for  plaintiff  in  error: 

The  receiver  having  received  the  check 
in  question  on  the  morning  of  October  16, 
1907,  and  having  deposited  it  in  the  Mer- 
chants' National  Bank  on  the  same  day  and 
before  the  close  of  business  hours  on  that 
day,  the  bank  owed  to  him  the  duty,  under 
the  law,  of  presenting  said  check  for  pay- 
ment to  the  T.  W.  House  Bank  before  the 
close  of  business  hours  on  the  day  follow- 
ing. 

1  Morse,  Banks  &  Bkg.  4th  ed.  §  238,  p. 
469;  1  Dan.  Neg.  Inst.  5th  ed.  §  332,  p. 
340;  7  Cyc.  977-6;  5  Cyc.  531,  VII. 

The  Merchants'  National  Bank  did  not 
perform  its  duty  to  the  receiver,  in  that  it 
failed  to  present  the  check  in  question  for 
payment  before  the  close  of  business  hours 


Note,  >—  Rule  or  custom  of  clearing 
house  relating  to  time  for  presenta- 
tion of  checks  as  affecting  liability  of 
collecting  hank. 

The  true  rule  seems  to  be  that,  as  be- 
tween members  of  a  clearing  house,  reason- 
able rules  or  usages  relating  to  the  pres- 
entation of  checks  by  a  bank  holding  them 
for  collection  are  binding,  even  though  such 
rules  and  the  customs  are  at  variance  with 
the  general  rule  of  law,  but  that  they  are 
not  binding  upon  a  third  person,  at  least 
where  such  person  does  not  know  thereof, 
or  does  not  at  least  impliedly  consent  to 
presentation  for  collection  in  the  manner 
adopted  bv  the  members  of  the  clearing 
house,  with  one  of  whom  he  has  deposited 
a  check  for  collection. 

But     DOBCHESTEB     V.     MeBCHANTS'     NaT. 

Bank  goes  to  the  extent  of  holding  that 
knowledge  upon  the  part  of  one  depositing 
a  check  for  collection,  of  a  custom  of  the 
collecting  bank  to  coUcct  through  a  clear- 
ing house,  does  not  make  a  rule  allowing 
presentation  of  the  check  for  payment  at 
any  time  during  a  period  greater  than  that 
allowed  by  law  binding  upon  him  so  as  to 
5(J  L.R.A.IN.S.) 


prevent  holding  the  clearing  bank  liable 
for  loss  caused  by  failure  of  the  drawee  be- 
fore presentation  of  the  check,  which  would 
have  been  paid  if  presented  within  the  time 
reouired  by  law. 

But  see  the  case  of  Turner  ▼.  Bank  of 
Fox  Lake,  4  Abb.  App.  Dec.  434,  wherein 
it  was  held  that  a  collecting  bank  which, 
upon  presenting  a  draft,  received  the 
drawee's  check  upon  a  local  bank  for  the 
amount,  was  not  guilty  of  laches  in  the 
presentation  of  the  check,  although  it  did 
not  present  it  through  the  clearing  house 
until  the  day  after  it  was  receiv^,  such 
method  being  the  custom  among  local  banks. 

And  see  Boddington  v.  Schlencker,  4 
Barn.  &  Ad.  752,  1  Nev.  k  M.  541,  2  L.  J. 
K.  B.  N.  S.  138,  wherein  Parke,  J.,  by  way 
of  argument,  said  that,  as  between  a  bank 
and  a  customer  who  transmitted  to  it  a 
check  in  time  for  presentation  at  the  clear- 
ing house  on  the  same  day  as  its  receipt, 
which  check  the  bank  failed  to  so  present 
until  the  next  banking  day,  which  presenta- 
tion was  made  within  the  time  allowed  by 
the  general  law,  the  bank  would  be  liable 
for  neglecting  to  comply  with  a  custom 
among  members  of  the  clearing  house  sf 
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on  the  day  following  that  on  which  the 
check  was  deposited  with  it. 

Joyce,  Defenses  to  Com.  Paper,  §  577; 
Peabody  v.  Citizens'  State  Bank,  98  Minn. 
302,  JOS  N.  W.  272;  Waring  y.  Betts,  00 
Ya.  46,  44  Am.  St.  Rep.  890,  17  S.  £.  739; 
7  Cyc.  995. 

Plaintiff  had  the  right  to  assume  that 
the  details  of  the  business  were  not  such  as 
amounted  to  a  failure  on  the  part  of  the 
bank  to  do  that  which  the  law  required  it 
to  do^  and  that  the  presentation  of  the 
cheek  through  the  clearing  house  was  con- 
ducted by  the  bank  in  such  a  manner  as  to 
amount  to  a  legal  presentation  within  the 
time  required  by  law. 

29  Am.  &  Eng.  Enc.  Law,  2d  ed.  386, 
397;  BUkemore  ▼.  Heyman,  6  Fed.  681. 

The  custom  of  the  defendant  bank  to  pass 
tbe  check  through  the  clearing  house  at  the 
time  and  in  the  manner  and  with  the  re- 
sults recited  was  unreasonable  and  in  con- 
travention of  the  common  law,  and  neither 
such  custom,  nor  any  custom,  can  be  re- 
lied upon  by  it  as  a  defense  to  the  omis- 
sion by  it  of  a  duty  enjoined  upon  it  by 
law. 

Dewees  ▼.  Lockhart,  1  Tex.  535;  McKin- 
ney  v.  Fort,  10  Tex.  220;  Lawrence  v.  State, 
20  Tex.  App.  536;  Moody  ▼.  First  Nat. 
Bank,  19  Tex.  Civ.  App.  278,  46  S.  W.  660; 
Barnard  v.  Kellogg,  10  Wall.  383,  19  L.  ed. 
SS7;  Frith  v.  Barker,  2  Johns.  327;  First 
Nat.  Bank  t.  Miller,  37  Nev.  500,  40  Am. 
St  Rep.  499,  55  N.  W.  1004;  Noble  v. 
Doughten,  72  Kan.  336,  8  L.RJl.(N.S.) 
?173,  83  Pac.  1048;  Jefferson  County  Sav. 
Bank  V.  Hendrix,   147  Ala.   670,   1   L.R.A. 


(N.S.)  246,  39  So.  295;  National  Bank  ▼. 
American  Exch.  Bank,  151  Mo.  320,  74 
Am.  St.  Rep.  527,  52  S.  W.  265;  Van  Camp 
Packing  Co.  ▼.  Hartman,  126  Ind.  177,  25 
N.  E.  901;  Dickinson  v.  day,  7  Allen,  29,  83 
Am.  Dec.  659;  Farnsworth  v.  Hemmer,  1 
Allen,  494,  79  Am.  Dec.  758;  Randall  v. 
Smith,  63  Me.  105,  18  Am.  Rep.  200;  Ay- 
rault  ▼.  Pacific  Bank,  47  N.  Y.  570,  7  Am.  ^ 
Rep.  489;  Wheeler  v.  Newbould,  16  N.  Y. 
392;  27  Am.  &  Eng.  Enc.  Law,  782-784, 
786,  789,  795. 

The  payment  of  the  check  by  oJset  in  the 
clearing  house  on  October  17,  1907,  was,  as 
tc  the  receiver  final,  and  the  bank  had  no 
power,  after  the  close  of  business  hours  on 
said  day,  to  set  aside  such  settlement,  to 
his  prejudice,  and  is  liable  to  him  for  the 
loss   which   has   resulted. 

2  Bolles,  Bkg.  631 ;  O'Brien  ▼.  Grant,  146 
N.  Y.  163,  28  L.R.A.  361,  40  N.  E.  871; 
Manufacturers'  Nat.  Bank  ▼.  Thompson, 
129  Mass.  438,  37  Am.  Rep.  376;  Mer- 
chants' Nat.  Bank  v.  National  Bank,  139 
Mass.  513,  2  N.  E.  89;  Blaffcr  v.  Louisiana 
Nat.  Bank,  35  La.  Ann.  251;  Overman  v. 
Hoboken  City  Bank,  30  N.  J.  L.  61;  Crock- 
er-Wool worth  Nat.  Bank  v.  Nevada  Bank, 
139  Cal.  564,  63  L.R.A.  245,  96  Am.  St. 
Rep.  169,  73  Pac.  456;  National  Union 
Bank  v.  Earle,  93  Fed.  330;  Philadelphia 
V.  Keithler,  173  Pa.  610,  34  Atl.  205;  Price 
V.  First  Nat.  Bank,  02  Kan.  735,  84  Am.  St. 
Rep.  419,  64  Pac.  637;  Mt.  Morris  Bank  v. 
Twenty-third  Ward  Bank,  172  N.  Y.  244. 
64  N.  E.  810;  Philler  v.  Jewett,  166  Pa. 
456,  31  Atl.  204;  Philler  v.  Patterson,  168 


which  the  collecting  bank  was  a  member, 
which  required  it  to  present  the  check  on 
the  day  it  was  received,  where  had  it  done 
■o  it  would  have  been  paid,  whereas  when 
presented  it  was  dishonored  because  of  the 
failure  on  that  day  of  the  bank  on  which  it 
was  drawn. 

There  seems  to  be  no  question  but  that, 
as  between  members  of  a  clearing  house, 
reasonable  rules  for  the  presentation  of 
checks  are  valid  and  binding,  they  being 
regarded  as  having  the  effect  of  law.  See 
Columbia-Knickerbocker  Trust  Co.  ▼.  Miller, 
156  App.  Div.  810,  142  N.  Y.  Supp.  440, 
wherein  it  was  held  that,  as  between  mem- 
bers of  the  New  York  clearing  house,  a  rule 
allowing  the  presentation  of  checks  through 
the  clearing  house  on  the  day  following 
their  receipt  was  reasonable,  and  a  pres- 
entation so  made  a  proper  one. 

A  question  closely  allied  to  that  under 
discussion  herein  was  raised  in  Sterling 
I^ank  V.  Laughlin,  1  D.  L.  R.  383,  3  Ont. 
Week.  N.  643,  21  Ont.  Week.  Rep.  221, 
wherein  the  defendant  sold  a  draft  on  the 
F.  bank  to  the  S.  bank,  which  forwarded 
it  to  its  agent  at  T.,  where  it  was  received 
at  8:30  A.  M.  on  the  17th,  too  late  to  b«t 
60  LJIA.(N.S.) 


sent  to  the  clearing  house  that  day  (Satur- 
day), but  it  went  to  the  clearing  house 
on  the  19th  (Monday),  where  it  was  re- 
ceived by  the  bank  and  stamped  as  its 
property,  but  it  was  not  paid  because  of 
the  failure  on  that  day  of  the  F.  bank. 
The  court  held  that  the  defendant  was  exon- 
erated from  any  liability  to  refund  the 
amount  of  the  draft  to  the  S.  bank,  say  ins; 
that  there  was  money  in  the  F.  bank  on  the 
17th  sufficient  to  have  paid  the  draft,  and 
that  the  right  of  the  defendant,  in  the 
absence  of  evidence  that  he  dealt  with  the 
bank  subject  to  the  usages  of  the  clearing 
house,  was  not  per  ae  affected  thereby,  as 
the  usage  in  question  (adjustment  through 
the  clearing  house  rather  than  by  direct 
presentation )  was  not  one  of  which  notice  is 
imputed  to  the  public. 

As  to  clearing  house  business  in  general, 
see  note  to  Yardley  v.  Philler,  25  L.R.A. 
824. 

Generally  as  to  liability  of  collecting 
bank,  see  Index  to  L.R.A.  notes,  "Banks,*' 
§§  31-35,  and  as  to  time  for  presenting 
check  and  effect  of  delay,  see  "Checks,"  §  11. 

G.  J,  C. 
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Pa.  468,  47  Am.  St.  Rep.  896,  32  Ail.  26;  | 

5  Cyc.  614. 

Messrs.  Lane,  Wolters,  &  Storey  and 
WlUlaiii  A.  Vinson,  for  defendant  in  error : 

The  presentation  of  a  check  bj  a  collect- 
ing bank  the  day  after  it  is  deposited  for 
collection  is  timely  and  the  exercise  of  due 
diligence. 

O'Brien  ▼.  Smith,  1  31ack,  99,  17  L.  ed. 
64;  Zane,  Banks  &  Bkg.  433,  6  Am.  &  Eng. 
Enc.  Law,  1042;  Loux  ▼.  Fox,  171  Pa.  68, 
33  Atl.  190;  31  Cyc.  1455. 

Presentment  of  a  check  by  a  collecting 
bank  to  the  bank  on  which  it  is  drawn, 
through  the  clearing  house,  is  due  and 
legal  presentmen-'  thereof  for  payment,  and 
a  full  discbarge  of  the  duty  imposed  upon 
the  collecting  bank. 

1  Morse,  Banks  &  Bkg.  p.  598;  6  Am.  $l 
Eng.  Enc.  Law,  117;  Zane,  Banks  &  Bkg. 
p.  299;  Reynolds  v.  Chattle,  2  Campb.  596. 

Mr.  Ira  P.  Jones,  for  the  Texas  Lamp 

6  Oil  Company: 

To  make  custom  available  as  a  defense,  it 
must  be  alleged  and  proved  as  any  other 
fact. 

Dewees  ▼.  Lockhart,  1  Tex.  537;  Tucker 
V.  Smith,  68  Tex.  480,  ;;  S.  W.  671 ;  Russell 
V.  Oppenheimer,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  108;  Davie  v.  Lynch,  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  381;  Neill 
Bros.  y.  Billingsley,  49  Tex.  161;  Stillman 
V.  Hurd,  10  Tex.  109;  Moody  v.  First  Nat. 
Bank,  19  Tex.  Civ.  App.  278,  46  S.  W.  660; 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  667,  19  L.  ed.  1025;  First  Nat. 
Bank  ▼.  Burkhardt,  100  U.  S.  686-092,  25 
L.  ed.  766-769;  Grace  v.  American  Cent. 
Ins.  Co.  109  U.  S.  278,  27  L.  ed.  932,  3  Sup. 
Ct.  Rep.  207 ;  29  Am.  &  Eng.  Enc.  Law,  383 ; 
First  Nat.  Bank  v.  Miller,  37  Neb.  500,  40 
(     Am.  St.  Rep.  499,  55  N.   W.   1064. 

There  was  no  such  presentation  as  is  re- 
quired by  law,  and  the  loss  must  fall  on 
him  whose  negligence  caused  it. 

Curtis  &  Co.  Mfg.  Co.  v.  Douglass,  79 
Tex.  167,  15  S.  W.  154;  Pink  Front  Bank- 
rupt Store  V.  Q.  A.  Mistrot  &  Co.  40  Tex. 
Civ.  App.  375,  90  S.  W.  75 ;  Kirkpatrick  ▼. 
Puryear,  93  Tenn.  409,  22  L.R.A.  785,  24 
S.  W.  1130;  Smith  v.  Jane,  20  Wend.  192, 
32  Am.  Dec.  627;  Downey  ▼.  Hicks,  14 
How.  240,  14  L.  ed.  404;  O'Brien  v.  Smith, 
1  Black,  99,  17  L.  ed.  64,  and  notes;  5 
Am.  k  Eng.  Enc.  Law,  1042,  1043,  1045; 
29  Am.  k  Eng.  Enc.  Law,  383;  First  Nat. 
Bank  v.  Miller,  37  Neb.  500,  40  Am.  St. 
Rep.  499,  55  N.  W.  1064;  2  BoUes,  Bkg.  p. 
631;  Carroll  v.  Sweet,  128  N.  Y.  19,  13 
L.R.A.  44,  27  N.  E.  763. 

Brown,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  instituted  by  Dorchester, 
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receiver,  against  the  Texas  Lamp  &  Oi) 
Company,  to  recover  $1,563.33,  on  a  verified 
account.  The  defendant  admitted  the  cor- 
rectness of  the  claim,  but  alleged  that  it 
paid  the  claim  by  a  draft  for  the  sum  due, 
drawn  by  it  in  favor  of  plaintiff  on  the 
bank  of  T.  W.  House,  which  was  located  in 
the  city  of  Houston,  which  check  was  de- 
livered to  plaintiff,  and  that  said  Lamp  & 
Oil  Company  had  at  that  time  \n  the  T. 
W.  House  Bank  more  than  sufficient  funds 
to  pay  the  check,  which  remained  in  said 
bank  until  its  failure,  and  that  plaintiff 
failed  to  present  the  check  for  payment  in 
due  time.  The  receiver  then  amended  the 
petition,  and  made  the  Merchants'  Nation- 
al Bank  of  Houston  a  party  defendant, 
alleging,  in  substance,  that  the  plaintiff 
delivered  the  check  to  that  bank  for  collec- 
tion, which  negligently  failed  to  present  the 
check  in  due  time.  The  latter  bank  an- 
swered as  follows:  'This  defendant  avers 
that  if  it  ever  had  or  handled  the  check  de- 
scribed in  plaintiff's  petition,  it  took  the 
same  in  due  course  of  business,  and  that  in 
handling  the  same  it  handled  it  in  the  or- 
dinary, customary,  and  usual  manner  in 
which  such  matters  are  handled  by  banks 
doing  business  in  the  city  o:  Ho^iston,  state 
of  Texas,  and  elsewhere;  that  if  it  ever 
handled  said  check,  it  used  due  diligence 
and  all  care  necessary  and  proper  nnd  such 
as  is  customary,  in  an  effort  to  collect  the 
same;  that  it  was  not  negligent  in  any  par- 
ticular, in  any  manner,  or  in  any  way,  in 
its  efforts  to  collect  said  draft;  that  if  it 
ever  handled  said  draft,  it  presented  the 
same  promptly  for  payment  in  the  usual 
and  customary  manner  in  which  such  items 
are  handled  by  the  banks  of  Houston,  and 
in  such  prompt,  usual,  and  customary  man- 
ner as  plaintiff  knew  the  said  check  would 
be  handled  by  said  bank  when  the  same  was 
deposited  with  it  for  collection;  that  if  it 
ever  handled  said  check,  the  same,  when 
presented  promptly  and  properly  and 
through  the  proper  channels,  was  dishon- 
ored, not  paid,  and  returned  to  this  defend- 
ant, and  immediately  by  it  reported  dis- 
honored and  returned  to  the  plaintiff;  and 
this  defendant  denies  that  it  has  been 
guilty  of  any  negligence,  neglect,  or  care- 
lessness whatever  in  connection  with  the 
handling  of  said  check  or  its  presentation 
for  payment,  and  denies  that  it  is  liable 
to  the  plaintiff  in  any  sum  whatever  in 
this  case,  and  of  this  it  puts  itself  upon  the 
country."  The  trial  court  gave  judgment 
in  favor  of  the  Lamp  &  Oil  Company,  and 
in  favor  of  plaintiff  against  the  bank.  The 
court  of  civil  appeals  reversed  that  judg- 
ment against  the  bank,  from  which  judg- 
ment this  writ  of  error  was  granted. 
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The  judge  of  the  district  court  made  tliis 
finding  of  facts: 

"(1)  That  the  defendant,  Texas  Lamp  & 
Oil  Company,  was  indebted,  as  alleged  by 
petition,  upon  open  account,  in  the  sum  of 
$1,563.33,  which  indebtedness  is  not  denied. 

"(2)  That  on  the  15th  day  of  October, 
1907,  the  Texas  Lamp  &  Oil  Company  drew 
its  check  upon  the  bank  of  T.  W.  House, 
and  sent  the  said  check  by  mail  to  its  cred- 
itor, Dorchester,  as  receiver  of  the  Waters 
Pierce  Oil  Company,  which  check  was  re- 
ceived by  said  Dorchester,  or  his  agent,  in 
due  course  of  mail,  on  the  morning  of  Oc- 
tober 16,  1907,  at  about  the  hour  of  8 
o'clock.  I  find  that  the  Texas  Lamp  &  Oil 
Company,  or  its  manager  or  owner,  who 
drew  the  check,  did  business  with  T.  W. 
House,  and  that  he  had  received  canceled 
checks  that  had  gone  through  the  Clearing 
House,  which  had  marked  on  them  'Taid 
by  Clearing  House,**  or,  "Paid  through  the 
Clearing  House,"  and  that  the  present  Tex- 
as Lamp  &  Oil  Company  had  been  doing 
business  Iiere  about  six  or  seven  years.  I 
do  not  find  that  said  manager  or  owner 
had  any  other  knowledge  of  the  methods 
of  doing  business  than  were  revealed  by 
those  checks. 

"(3)  The  said  agent  of  the  receiver  in 
charge  of  the  business  in  Houston  took  the 
said  check,  in  connection  with  something 
like  119  other  checks  aggregating  $10,045.- 
36,  and  sent  them  by  messenger,  in  the  or- 
dinary course  of  business,  to  the  Merchants' 
National  Bank,  which  is  interpleaded  in 
this  action. 

"(4)  I  find  that  the  weight  of  the  testi- 
mony is  to  the  effect  tliat  the  messenger  of 
the  Waters  Pierce  Oil  Company  (which 
term  will  be  used  instead  of  using  the 
name  of  Dorchester)  did  not  reach  the  bank 
until  some  time  after  2:30  o'clock  of  the 
16th,  or  about  2:45  or  2:55  on  that  day, 
and  did  not  reach  it  in  time  for  the  checks 
deposited  on  that  day  to  get  into  the  Clear- 
ing House,  it  being  necessary,  under  the 
rules  of  the  Clearing  House,  for  all  checks 
to  be  there  at  the  clearing  point  by  2:45 
p.  ic.  of  each  business  day,  that  being  the 
hour  at  which  the  Clearing  House  met  each 
day,  except  on  Saturdays. 

''(5)  The  Merchants'  National  Bank, 
therefore,  held  the  checks,  but  duly  sent 
them  in  to  the  Clearing  House  at  the  prop- 
er hour  on  the  17th,  at  2:45  p.  k.,  and 
when  the  checks  were  received,  they  were 
all  sorted  out,  as  is  customary  there,  and 
all  the  checks  that  were  drawn  on  T.  W. 
House  were  delivered  to  some  messenger 
or  clerk  of  his,  and  sent  over  to  the  bank 
nf  T.  W.  House  for  the  purpose  of  having 
the  signature  verified  and  the  indorsement 
examined  by  those  of  his  employees  charged 
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with  that  duty.  I  find  the  weight  of  the 
evidence  to  show  that  this  check  did  not 
get  to  the  bank  of  T.  W.  House  till  after 
3  P.  M.,  when  it  was  closed  for  business. 

"(6)  The  Merchants'  National  Bank  was 
a  debtor  of  the  Clearing  House  on  that  day 
to  the  extent  of  something  like  $114,000, 
and  T.  W.  House  was  debtor  bank  to  the 
extent  of  something  in  excess  of  $21,000. 
The  method  of  operation  of  the  Clearing 
House  seems  to  be  that  all  the  checks 
drawn  in  favor  of  any  bank  were  balanced 
against  those  drawn  in  against  it,  and  if 
those  drawn  against  it  are  in  excess  of 
those  drawn  in  its  favor,  it  becomes  a  debt- 
or to  the  Clearing  House  to  that  extent, 
and  the  manager  of  the  Clearing  House 
draws  checks  upon  the  debtor  banks  in 
favor  of  the  banks  who  are  credit  banks 
on  that  day,  and  thus  the  accounts  are  set- 
tled between  them. 

"(7)  Upon  that  day,  October  17,  1907, 
the  balances  were  so  struck,  and  checks 
were  drawn  on  the  Merchants'  National 
Bank  in  favor  of  other  banks  to  the  extent 
of  its  indebtedness,  and  a  check  to  the  ex- 
tent of  twenty-one  thousand  and  odd  dol- 
lars was  drawn  against  the  bank  and  T.  W. 
House,  which,  when  presented,  was  refused 
payment,  T.  W.  House  having,  at  the  close 
of  business  on  that  day,  acknowledged  him- 
self insolvent  and  made  an  assignment,  and 
he  was  afterwards  adjudged  a  bankrupt. 

''(8)  It  seems,  so  far  as  I  can  deduce 
from  the  testimony,  that  the  Clearing 
House  had  no  rules  or  regulations  in  its 
by-laws  or  book  of  rules  providing  for  any 
such  contingency  as  the  failure  of  one  of 
its  members,  so  after  the  failure  of  Mr. 
House  was  announced,  there  was  an  as- 
semblage called  together  of  the  officers  of 
all  other  banks,  belonging  to  the  Clearing 
House,  ten  in  number,  excluding  Mr.  House, 
and  it  was  decided  to  have  another  clear- 
ance, and  rebalance  the  books,  and  exclude 
and  eliminate  all  checks  drawn  in  favor  of 
or  against  T.  W.  House,  which  was  done. 

''(9)  I  find  that  in  anticipation  of  the 
payment  of  the  check  by  Mr.  House  when  it 
should  be  presented  through  the  Clearing 
House,  the  Merchants'  National  Bank 
marked  on  it  in  the  usual  way,  "Paid 
through  the  Clearing  House,  October  17, 
1907,"  and  in  that  form  it  went  to  the 
Clearing  House. 

"(10)  When  that  check  and  all  others 
drawn  on  T.  W.  House  were  dishonored  and 
refused  pa3rment,  the  Merchants'  National 
Bank  notified  the  Waters  Pierce  Oil  Com- 
pany of  that  fact,  and  that  company  sent 
the  Merchants'  National  Bank  a  check  for 
$1,563.33  to  balance  the  credit  it  had  re- 
ceived by  reason  of  the  deposit  of  the  check 
drawn   by   the   defendant,   Texas   Lamp   & 
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Oil  Company,  in  its,  the  Waters  Pierce  Oil 
Company's,  favor. 

"(11)  I  find  from  the  testimony  of  the 
paying  teller  of  T.  W.  House,  a  man  of  un- 
questioned veracity,  that  if  the  check  drawn 
by  the  defendant,  Texas  Lamp  k  Oil  Com- 
pany, on  T.  W.  House,  in  favor  of  the  re- 
ceiver of  the  Waters  Pierce  Oil  Company, 
had  been  presented  to  him  within  business 
hours  on  the  17th  day  of  October,  1907, 
it  would  have  been  paid,  because  the  draw- 
ers had  funds  to  their  credit  sufficient  to 
pay  it,  and  the  bank  had  sufficient  money 
wherewith  to  meet  it. 

"(12)  Unless  the  facts  above  recited,  of 
the  sending  of  the  check  to  the  Clearing 
House,  and  the  action  concerning  it  ex- 
plained above,  was  a  presentation,  within 
the  meaning  of  the  law,  there  never  was 
any  presentation  of  the  check,  at  the  coun- 
ter office  of  T.  W.  House,  with  a  request  for 
payment  of  the  funds  it  called  for,  before 
3  o'clock  on  the  17th  of  October,  1907. 

"(13)  When  the  receiver  of  the  Waters 
Pierce  Oil  Company  sent  his  check  to  offset 
the  credit  he  had  received,  he  had  no  actual 
notice  of  what  had  been  done  with  the 
other  check,  or  what  course  it  had  taken, 
further  than  he  was  informed  that  payment 
had  been  refused,  but  I  find  he  or  his 
agents  knew  that  the  course  the  check 
would  take  would  be  through  the  Clearing 
House. 

"(14)  It  seems  that  the  Clearing  House 
is  a  voluntary  association  of  all  the  banks 
in  the  city  of  Houston,  organized  and  op- 
erated for  their  convenience  and  to  expe- 
dite business  by  an  exchange  of  checks  at  a 
certain  hour  each  day,  instead  of  each 
bank  sending  to  all  other  banks  all  the 
checks  drawn  on  them,  and  that  its  organ- 
ization as  such  is  composed  of  all  the  banks 
in  the  city. 

"(15)  I  find  that  it  is  the  custom  of 
business  houses  to  deposit  their  checks  in 
the  banks  with  which  they  do  business,  and 
that  customarily  the  banks  make  their  col- 
lections through  the  Clearing  House,  and 
that  in  Houston  it  is  generally  known 
among  those  dealing  with  banks  that  de- 
posits must  be  in  by  2:30  p.  k.  The  cus- 
tom of  all  the  banks  in  Houston  that  be- 
long to  the  Clearing  House  also  was  to 
make  collections  of  checks  drawn  against 
the  members  of  the  Clearing  House, 
through  the  Clearing  House.  It  is  not 
shown  that  there  ^as  any  agreement  to 
that  effect  in  the  organization  of  the  Clear- 
ing House,  but  such  was  the  custom  and 
usage,  and  it  seems  that  each  bank  which 
belonged  to  the  Clearing  House  also  had  a 
clerk,  or  one  in  some  capacity,  who  attend- 
ed to  the  business  of  delivering  items  of 
deposits  to  the  Clearing  House  for  action, 
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but  such  member  had  no  authority,  as  I 
conclude,  to  pass  upon  the  validity  of 
checks,  or  decide  whether  they  were  good 
in  the  sense  that  there  was  funds  to  meet 
them." 

The  sole  question  in  this  case  is,  Was 
Dorchester  bound  by  the  action  of  the  Mer- 
chant's National  Bank  in  presenting  his 
draft  on  the  House  Bank  through  the  Clear- 
ing House  at  Houston?  It  is  undisputed 
that  the  Merchants'  National  Bank  did  not 
present  the  draft  directly  to  the  House 
Bank,  and  that  the  draft  was  not  presented 
by  or  through  the  Clearing  House  to  the 
House  Bank  before  the  latter  bank  was 
closed  on  the  last  day  which  the  law  al- 
lowed for  the  presentation  of  it.  It  is  al- 
so unquestionable  that  if  the  draft  had 
been  presented  by  the  Merchants'  National 
Bank  to  the  House  Bank  before  it  closed 
on  the  17th  of  the  month,  it  would  have  been 
paid,  and  that  the  failure  to  so  present  it 
caused  the  failure  of  collection;  the  House 
Bank  having  closed  and  gone  into  bank- 
ruptcy at  the  closing  hour  of  that  day. 

The  court  of  civil  appeals  assumes  that 
Dorchester  knew  of  the  existence  of  the 
Clearing  House  in  Houston,  and  that  the 
Merchants*  Bank  was  a  member  thereof, 
and  also  knew  that  the  Merchants'  Bank 
was  in  the  habit  of  presenting  drafts  on 
members  committed  to  its  care  for  collec- 
tion to  the  Clearing  House  for  adjustment. 
But  there  is  no  evidence  whatever  that  Dor- 
chester authorized,  or  had  ever  approved 
of,  that  method  of  collection.  The  issue 
between  the  parties  in  this  litigation  is 
whether  the  failure  of  the  Merchants'  Bank 
to  present  the  draft  to  the  House  Bank 
within  the  time  prescribed  by  law  was 
negligence  on  its  part  which  would  render 
it  liable  on  the  failure  to  collect  the  draft, 
although  it  had  presented  the  draft  in  the 
regular  way  prescribed  by  its  rules  to  the 
Clearing  House,  and  adjustment  was  made 
between  the  banks,  crediting  the  Merchants' 
Bank  and  charging  the  House  Bank. 

Certain  banks  in  Houston,  possibly  all, 
had  formed  themselves  into  a  voluntary 
association  called  a  "Clearing  House,"  of 
which  the  defendant  in  error  and  the  House 
Bank  were  members.  The  Clearing  House 
had  rules  for  the  government  of  its  mem- 
bers, to  the  effect  that  all  drafts  drawn 
against  any  bank  member  of  the  Clearing 
House,  and  held  for  collection  by  a  bank 
member  of  the  Clearing  House,  might  be 
presented  to  the  Clearing  House  within  a 
given  time,  in  order  that  it  might  be  ad- 
justed in  the  general  settlement  of  the 
claims  between  the  bank  members.  At  a 
certain  hour  the  balance  was  ascertained, 
by  which  each  member  was  charged  with 
the  drafts  or  claims  presented  against  it, 
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and  allowed  credit  for  the  claims  which  it 
held  against  other  hanks  of  the  association. 
If  the  balance  should  be  in  favor  of  a  bank, 
then  it  would  receive  a  check  or  checks  for 
tne  amount  of  the  difference  in  its  'favor 
against  some  bank  or  banks  which  were  in- 
debted to  the  Clearing  House,  and  thus  the 
claim  would  be  settled.  The  debtor  banks 
were  thus  made  liable  to  the  Clearing 
House  for  the  amounts  in  which  they  were 
debtor  upon  the  final  settlement,  and  were 
subject  to  the  checks  drawn  in  favor  of  the 
creditor  banks  for  the  sum  due  to  each  of 
such  banks. 

The  Merchants'  Bank  and  the  T.  W. 
House  Bank  were  each  debtor  banks  on  the 
day  on  which  this  claim  was  presented.  Oh 
striking  the  balance  the  Merchants'  Bank 
was  indebted  $104,000,  after  receiving  cred- 
it for  all  drafts  held  by  it,  including  the 
draft  on  the  House  Bank,  and  the  House 
Bank  was  indebted  $21,000.  It  is  evident 
from  the  rules  stated,  and  the  transaction 
in  the  Clearing  House,  that  the  Merchants' 
Bank  received  credit  for  the  sum  of  $1,- 
563.33,  being  the  draft  in  question  in  this 
suit,  that  amount  being  charged  against 
the  House  Bank  by  the  Clearing  House 
association,  for  which  sum  the  defendant  in 
error  was  required  to  account  to  the  Clear- 
ing House.  The  draft  drawn  in  favor  of 
Dorchester  and  delivered  to  the  Merchants' 
Bank  against  the  House  Bank  was  not  pre- 
sented for  payment,  either  by  the  Mer- 
chants' Bank  or  by  the  Clearing  House  on 
that  day,  but  was  submitted  to  some  of- 
ficer or  employee  of  the  bank  for  the  pur- 
pose of  verifying  the  signature  and  the 
genuineness  of  the  draft. 

The  evidence  is  undisputed  that  if  the 
draft  had  been  presented  to  the  House  Bank 
before  it  closed  business  at  3  o'clock  on  the 
17th  day  of  the  month,  as  the  law  required 
it  should  be,  it  would  have  been  paid.  Not 
having  been  so  presented  within  the  time 
required  by  law,  the  drawer  of  the  draft 
was  discharged  from  liability  to  the  re- 
ceiver, Dorchester,  and  he  lost,  by  reason  of 
the  failure  to  present  it  as  the  law  re- 
quired, the  amount  of  that  draft. 

Was  the  Merchants'  Bank  negligent  in 
not  presenting  the  draft  to  the  House  Bank 
for  payment  T  In  other  words,  was  Dor- 
chester bound  by  the  action  of  the  Mer- 
chants' Bank  in  using  the  Clearing  House 
method  of  settling  this  claim  T 

In  order  to  simplify  the  issue,  we  will  as- 
sume that  Dorchester  did  know  that  the 
Merchants'  Bank  and  the  House  Bank  were 
members  of  the  Clearing  House,  and  did 
know  that  the  Merchants'  Bank  was  in  the 
habit  of  adjusting  its  claims  against  other 
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bank  members  of  the  same  Clearing  House 
by  presenting  such  claims  to  that  organ- 
ization for  adjustment. 

The  law  prescribed  as  the  measure  of 
diligence  in  this  case  that  the  draft  re- 
ceived by  the  Merchants'  Bank  on  the  10th 
•of  the  month  should  be  presented  to  the 
House  Bank  within  banking  hours  on  the 
17th,  the  next  day  after  Dorchester  re- 
ceived it  2  Morse,  Banks  &  Bkg.  §  421. 
Other  citations  to  this  point  would  be  su- 
perfluous. 

The  excuse  offered,  and  sustained  by  the 
court  of  civil  appeals,  was  that  it  was  the 
custom  of  the  banks  which  belonged  to 
the  Clearing  House,  and  of  all  banks  in 
Houston,  to  present  such  drafts  to  the 
Clearing  House  for  adjustment,  which  fact 
was  known  to  Dorchester.  The  defendant 
in  error  submitted  the  draft  to  the  Clear- 
ing House  in  Houston  on  the  17th  of  Oc- 
tober, in  accordance  with  the  rules  of  that 
association,  which  the  court  of  civil  appeals 
held  to  be  a  sufficient  discharge  of  its  duty, 
citing  Bank  of  Washington  v.  Triplett,  1 
Pet.  30,  7  L.  ed.  37,  and  1  Morse,  Banks 
&  Bkg.  §§  214-210.  The  authorities  cited 
are  not  applicable  to  the  facts  of  this  caae. 
The  law  applicable  to  the  facts  of  the  pres- 
ent case  is  stated  in  Morse  on  Banks  & 
Banking,  vol.  2,  §  421,  as  follows: 

"(b)  1.  All  drafts,  foreign  or  inland, 
must  be  presented  to  the  drawee  within  a 
reasonable  time,  and  in  case  of  nonpay- 
ment prompt  notice  must  be  given  to  the 
drawer  and  indorsers.  What  is  a  reason- 
able time  depends  on  the  circumstances  of 
each  case,  and  is  sometimes  a  very  diffi- 
cult question.  The  relations  of  the  parties, 
the  time,  mode,  and  place  of  receiving  the 
check,  must  be  considered,  and  whether  the 
check  is  postdated  or  not. 

"The  presumption  is  that  a  ehedc  would 
have  been  paid  if  diligently  presented. 
And  what  is  due  diligence  is,  as  a  general 
rule,  a  question  for  the  jury. 

"(c)  2.  The  drawer  cannot  (except  by 
agreement  or  under  special  circumstances 
above)  be  held  absolutely  beyond  the  busi- 
ness hours  of  the  day  following  his  delivery 
of  the  check,  if  the  bank  is  in  the  same 
place,  or  if  the  bank  is  in  another  place, 
the  period  of  his  liability  will  be  until  the 
close  of  business  hours  on  the  first  secular 
day  following  the  receipt  of  the  check  by 
someone  in  the  bank's  locus,  the  check 
having  been  mailed  upon  the  day  following 
its  delivery  by  the  drawer." 

It  being  the  duty  of  the  receiving  bank, 
defendant  in  error,  to  its  depositor,  Dor- 
chester, to  present  the  draft  during  bank- 


548 


TEXAS  SUPREME  COURT. 


ing  hours  of  the  next  daj,  the  17th  of  Oc- 
tober, it,  the  receiving  bank,  could  not  bind 
the  depositor,  Dorchester,  by  conforming  to 
the  rules  of  the  Clearing  House,  which 
were  at  variance  with  the  laws.  "The 
rights  of  a  nonmember  depositor  in  a 
member  bank  are  not  affected  by  the  clear- 
ing rules,  nor  can  he  take  advantage  of 
them."  1  Morse,  Banks  &  Bkg.  §  351; 
Merchants'  Nat.  Bank  v.  National  Bank, 
139  Mass.  513,  2  N.  E.  89;  Overman  v. 
Hoboken  City  Bank,  31  N.  J.  L.  563.  The 
opinion  in  the  last  case  cited  discusses  the 
relation  of  a  depositor  to  a  clearing  house 
of  which  it  is  not  a  member,  with  convinc- 
ing clearness.  The  facts  were  very  similar 
to  the  present  case.  It  was  distinctly  held 
that  a  nonmember  of  a  clearing  house  was 
not  bound  by  its  rules,  and  a  member  bank 
which  adopted  the  methods  of  the  clearing 
house  did  not  bind  its  depositor. 

The  drawer  of  a  bill  of  exchange  has  the 
legal  right  to  have  it  presented  for  pay- 
ment to  the  drawee  within  the  time  pre- 
scribed by  law,  and  the  payee  is  charged 
with  the  diligent  performance  of  that  duty. 
The  agent  of  the  payee  has  no  more  lib- 
erty in  the  collection  than  the  principal; 
either  must  present  the  draft  within  the 
business  hours  of  the  second  day,  when,  as 
in  this  case,  the  payee  and  drawee  reside  in 
the  same  city.  The  fact  that  parties  to 
the  instrument  are  members  of  a  clearing 
house  association  cannot  vary  the  rules  of 
legal  diligence  in  discharge  of  duties  to  a 
nonmember. 

The  effect  of  the  rule  applied  by  the  court 
of  civil  appeals  is  exemplified  by  this  case. 
The  failure  of  the  Merchants'  Bank  to  pre- 
sent the  draft  at  the  House  Bank  accord- 
ing to  law  operated  to  discharge  the  oil 
company  because  of  want  of  diligence,  but 
the  same  acts  are  held  to  constitute  dili- 
gence as  to  Dorchester.  This  cannot  be  a 
logical  and  legal  result,  unless  Dorchester 
is  to  be  held  bound  by  the  rules  of  the 
Clearing  House,  of  which  he  was  not  a 
member.  He  was  not  so  bound  under  the 
law  of  the  land. 

The  trial  judge  made  an  excellent  state- 
ment of  the  facts  of  the  case,  and  rendered 
a  correct  judgment  thereon,  which  the 
court  of  civil  appeals  erroneously  reversed, 
and  rendered  judgment  for  the  Merchants' 
Bank. 

It  is  ordered  that  the  judgment  of  the 
Court  of  Civil  Appeals  be,  and  it  is  hereby, 
reversed,  and  the  judgment  of  the  Dis- 
trict Court  is  affirmed. 

Petition  for  rehearing  denied. 
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HARRIET  HARRIMAN,  Admrx.,  etc.,  of 
Napoleon  Henry  Harriman,  Deceased. 
Respt., 

V. 

CHICAGO  k  NORTHWESTERN  RAILWAY 
COMPANY,   Appt. 

(147  Wis.  605,  133  N.  W.  153.) 

Trial  —  question  of  law  -»  guarding 
elevated  approaches. 

1.  Whether  or  not  it  is  the  duty  of  a 
railroad  company  to  guard  the  edges  of  an 
elevated  approach  to  an  ore  trestle  is  a 
question  of  law,  where  the  evidence  as  to 
the  condition  and  use  of  the  trestle  is  un- 
disputed, and  there  is  no  room  for  con- 
flicting inferences  to  be  drawn  therefrom, 

Master  and  servant  —  duty  of  railroad 
company  to  guard  approach  to  trestle. 

2.  A  railroad  company  is  not  negligent 
in  failing  to  fence  the  sides  of  an  elevatod 
approach  to  an  ore  trestle  which  was  in- 
tended solely  to  convey  cars  to  and  from  tin* 
trestle,  in  order  to  prevent  engineers  from 
falling  therefrom,  where  they  are  instructed 
not  to  leave  the  engine  while  on  the  ap- 
proach or  to  permit  engines  to  stand  un 
it. 

(Winslow,  Ch.  J.,  and  Siebecker  and  Harnes, 
JJ.,  dissent.) 

(October  25,   1911.) 

Note,  —  Duty  of  railroad  company  to 
maintain  safeg^iards  to  prevent  em- 
ployees  from,  falling  off  or  through 
hridgeSf  culverts,  etc. 

This  note  is  not  concerned  with  alleged 
defects  in  a  track  consisting  of  small  ditches 
or  drains  between  the  ties  for  draining  pur- 
poses, or  with  uneven  conditions  of  the 
track  caused  by  failure  to  ballast,  etc. 

Bridges  and  other  elevations. 

The  courts  generally  hold  that  it  is  not 
negligence  for  a  railroad  company  not  to 
plank  a  bridge  or  erect  railings  at  the  side, 
if  it  is  intended  solely  for  the  passage  of 
trains,  and  there  is  no  occasion  for  its  em- 
ployees to  walk  thereon  in  the  ordinary 
course  of  their  employment. 

Thus,  in  Chicago,  B.  &  Q.  R.  Co.  v.  Barn- 
ard, 32  Neb.  306,  49  N.  W.  362,  it  was  held 
that  where  a  bridge  was  constructed  in  the 
usual  manner  for  the  passage  of  trains,  and 
was  not  intended  to  be  used  by  a  brakeman 
in  coupling  and  uncoupling  cars,  the  rail- 
road company  was  not  required  to  antici- 
pate that  the  coupling  of  a  train  would 
break  on  the  bridge  so  as  to  require  an  em- 
ployee to  leave  the  train  and  walk  on  the 
bridge;  consequently,  it  was  not  the  ccmi- 
pan^s  duty  to  have  the  bridge  planked 
and  barriers  erected,  in  order  to  guard 
against  an  accident  happening  because  of 
the  fact  that  the  train  did  break  in  two  at 
the  unexpected  place. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Marathon 
County  denying  its  motions  for  a  nonsuit 
or  for  direction  of  verdict  in  its  iavor  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

Statement  by  Vinje,  J.: 

On  October  21,  1909,  plaintiff's  intestate 
was  employed  by  the  defendant  company  at 
Ashland  as  a  locomotive  engineer,  running 
an  eqgine  over  the  approach  to  its  ore  dock, 
which  extends  out  into  Chequamegon  bay 
in  a  northerly  direction.  In  the  course  of 
such  employment  he  stopped  his  engine, 
alighted  therefrom,  and,  in  some  manner 
undisclosed  by  the  evidence,  was  precipitat- 
ed into  the  water  beneath,  a  distance  of 
about  68  feet,  and  lost  his  life.  Plaintiff, 
as  administratrix  of  the  estate  of  her  hus- 
band, brought  this  action  to  recover  dam- 


ages, alleging  that  the  defendant  was  neg- 
ligent in  that  it  failed  to  fence  and  suffi- 
ciently light  the  approach.  The  answer  de- 
nied that  the  defendant  was  negligent,  and 
alleged  contributory  negligence  on  the  part 
of  the  deceased.  The  dock  is  about  1,600 
feet  long  and  60  feet  wide.  The  south  end 
thereof  joins  with  the  shore  by  an  approach 
which  is  about  900  feet  long,  24  feet  wide 
at  its  southern  extremity,  and  when  with- 
in about  260  feet  of  the  dock  it  gradually 
widens  so  that  as  it  joins  the  southerly  end 
thereof  it  is  of  the  same  width  and  of  the 
same  height  as  the  dock  itself.  The  entire 
surface  of  this  approach  is  planked.  Up- 
on it  and  the  dock  are  the  tracks  and 
switches  of  the  defendant  company;  there 
being  two  tracks  on  the  approach  and  six 
tracks  on  the  dock.  The  edges  of  the  dock 
through  its  whole  length  on  both  sides  were 
fenced  or  railed.  The  edges  of  the  ap- 
proach, on  both  the  east  and  west  sides 
thereof,  wherever  switches  were  located  and 


So,  a  railroad  company  is  not  required  to 
plank  every  bridge  or  cattle  guard,  and 
have  the  whole  track  so  guarded  as  to  pre- 
vent accidents  to  employees,  although  the 
company  may  anticipate  that  a  train  might 
for  some  necessary  purpose  be  stopped  at 
a  place  other  than  the  usual  stopping  places. 
Koontz  V.  Chicago,  R.  I.  &  P.  R.  Co.  66 
Iowa,  224,  64  Am.  Rep.  6,  21  N.  W.  677. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Box,  99 
Ark.  108,  137  S.  W.  666,  the  court  did  not 
determine  whether  or  not  it  was  the  duty 
of  a  railroad  company  to  keep  a  flooring 
over  a  bridge,  but  did  decide  that,  the  rail- 
road company  having  elected  to  do  so,  it 
would  be  liable  for  injuries  caused  to  an  em- 
ployee falling  into  an  open  space  which  had 
been  left  in  me  floor  of  the  bridge,  where  no 
warning  of  such  opening  had  been  given 
and  the  bridge  was  not  lighted  so  that  the 
employees  could  observe  the  danger. 

In  Nugent  v.  Brooklyn  Union  Elev.  R. 
Co.  64  App.  Div.  361,  72  N.  Y.  Supp.  67, 
it  was  held  that  an  elevated  railroad  com- 
pany was  not  guilty  of  negligence  in  failing 
to  equip  with  a  guard  rail  a  platform  only 
2^  feet  wide  on  the  elevated  railroad,  on 
which  platform  the  employees  were  obliged 
to  walk  while  engaged  in  switching  trains 
and  other  work,  where  there  was  nothing 
latent  or  concealed,  and  nothing  which  was 
not  as  equally  apparent  to  the  servant  as 
to  the  master.  As  there  was  also  evidence 
to  the  effect  that  the  employee  was  guilty 
of  contributory  negligence,  the  ultimate 
decision  in  this  case  may  be  correct,  but  the 
doctrine  which  makes  the  master's  negli- 
gence dependent  upon  the  knowledge  of  the 
servant  is  a  very  harsh  doctrine,  and  one 
which  is  now  being  repudiated  either  by 
the  courts  themselves  or  by  statutes  in 
many  of  the  jurisdictions.  See  3  Labatt, 
Mast.  &  S.  §§  962-964. 

In  Missouri  &  N.  A.  R.  Co.  v.  Murphy, 
106  Ark.  436,  163  S.  W.  687,  it  was  held 
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that  a  railroad  company  could  not  reason- 
ably anticipate  that  a  station  agent,  while 
going  on  a  dump  about  3}  feet  high  to 
nail  a  card  on  the-  side  of  a  cattle  car, 
would  step  on  a  rolling  stone  and  be  in- 
jured. 

Open  culverts. 

The  courts  generally  hold  that  it  is  not 
negligence  for  a  railroad  company  to  main- 
tain uncovered  culverts  in  places  remote 
from  switches  where  coupling  or  uncoup- 
ling IB  ordinarily  done. 

Thus,  in  West  v.  Southern  P.  Co.  29 
C.  C.  A.  219,  66  U.  S.  App.  323,  86  Fed. 
392,  it  was  held  that  negligence  could  not 
be  predicated  upon  the  failure  of  a  rail- 
road company  to  cover  a  culvert  at  a  dis- 
tance of  281  feet  from  a  switch,  where, 
by  a  rule  of  the  company,  the  use  to  which 
the  switch  was  put  at  the  time  of  the  in- 
jury had  been  forbidden,  and  no  injury 
would  have  resulted  had  it  not  been  for 
the  fact  that  the  train  was  stopped  by 
the  employees  in  charge  thereof  at  a  much 

greater  distance  from  the  switch  than  could 
ave  been  anticipated  by  the  company. 

And  in  Franklin  v.  Winona  k  St.  P.  R. 
Co.  37  Minn.  409,  6  Am.  St.  Rep.  866,  34 
N.  W.  898,  it  was  held  that.it  is  the  duty 
of  a  railroad  company  to  cover  culverts 
on  the  line  of  its  road  in  its  yard,  and  with- 
in a  reasonable  distance  of  switches, 
wherever  it  would  naturally  be  anticipated 
that  brakemen  in  the  proper  discharge  of 
their  duties  would  be  apt  to  go  in  switch- 
ing and  coupling  cars. 

And  in  the  same  case  it  was  held  to  be 
a  question  of  fact  for  the  jury  whether  the 
railroad  company  was  negligent  in  failing 
to  cover  a  culvert  which  was  about  300 
feet  east  of  a  spur  switch  and  on  a  steep 
down  grade,  where  it  was  customary  for 
the  company  to  have  freight  trains  drawn 
up  on  the  other  side  of  the  grade  in  sections 
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switch  work  needed  to  be  carried  on,  were 
widened  6  feet,  and  guarded  by  railings 
varying  in  height  from  3  to  6  feet,  to  pro- 
tect the  switchmen  from  possible  danger 
while  engaged  in  their  duties  of  turning 
switches.  Save  where  these  switches  were 
located,  and  save  for  a  distance  of  254  feet 
south  from  the  dock  on  the  west  side,  and 
a  distance  of  274  feet  south  therefrom  on 
the  east  side,  both  sides  of  the  approach 
were  unfenced.  Along  the  extreme  edges 
all  the  way  on  both  sides  of  the  approach 
where  there  were  no  fences,  there  were 
heavy  guard  rails  of  12  by  12  timbers  ex- 
tending about  a  foot  above  the  surface  of 
the  approach.  The  distance  from  the  west 
rail  of  the  west  track  of  the  approach  to 
the  west  edge  of  the  guard  rail  was  about  3 
feet;  and  when  the  west  trade  was  occu- 
pied by  an  engine,  the  space  between  the 
west  side  of  the  engine  and  the  west  edge 
of  the  guard  rail  was  only  about  a  foot. 
At  about  7  o'clock  in  the  evening  of  said 


21st  day  of  October,  the  deceased,  who  was 
employed  on  the  night  shift,  accompanied 
by  the  fireman,  switch  foreman,  and  switch- 
man, started  out  from  the  roundhouse  with 
his  engine,  and  proceeded  north  on  the 
west  track  of  the  approach.  When  the  en- 
gine reached  a  point  on  the  west  track  of 
said  approach  within  about  250  feet  of  the 
dock,  it  was  brought  to  a  stop  and  the 
switch  foreman  got  off.  The  point  at  which 
the  front  end  of  the  engine  stopped  waa 
about  6  feet  south  of  the  switch  on  the  west 
track.  That  side  of  the  approach  was 
fenced  or  guarded  from  the  dock  to  a  point 
about  12  feet  south  of  the  switch,  and  on 
the  east  side  to  a  point  about  20  feet  fur- 
ther south  and  about  12  feet  south  of  a 
switch  located  on  that  side.  Where  the 
fences  ended,  the  approach  narrowed  about 
0  feet,  and  that  space  was  guarded  by  a 
fence  running  at  right  angles  to*  the  one 
guarding  the  edges  of  the  approach.  While 
the  engine  was  standing  still,  the  deceased 


and  to  have  the  sections  united  at  the 
switch. 

Ordinarily,  the  danger  from  open  cul- 
verts is  considered  one  of  the  assumed  risks 
of  the  service,  since  the  danger  is  obvious 
and  one  readily  observable  by  the  employees. 

Thus,  in  West  v.  Southern  P.  Co.  supra, 
it  was  held  that  an  employee  could  not  be 
heard  to  complain  of  any  supposed  neglect 
of  the  company  in  constructing  its  cul- 
verts without  covering,  where,  when  he  ac- 
cepted service  as  a  brakeman,  he  knew  of 
the  condition  of  the  culverts,  and  had  con- 
tinued in  such  service  for  three  years  with 
full  knowledge  of  the  fact  without  any  ob- 
jection. 

So,  in  Thayer  v.  St.  Louis,  A.  &  T.  H.  R. 
Co.  22  Ind.  26,  85  Am.  Dec.  409,  the  court 
held  that  the  railroad  company  was  not 
liable  for  injuries  to  a  brskeman  caused 
by  falling  into  an  open  culvert  while  he 
was  engaeed  in  detaching  cars  from  the  en- 
gine at  die  order  of  the  conductor,  where 
the  condition  of  the  culvert  was  as  well 
known  to  the  employee  as  to  the  company, 
and  it  did  not  appear  that  he  had  objected 
to  serving  the  company  on  account  of  that 
condition,  nor  on  account  of  the  fact  that 
his  customary  duty  required  him  to  couple 
cars  near  it.    . 

Where  the  evidence  is  clear  that  open 
culverts  between  stations  and  away  from 
switches  are  in  common  use  upon  all  rail- 
roads in  that  part  of  the  country,  the  use 
of  an  open  culvert  is  not  negligent  on  the 
part  of  a  defendant,  and  any  danger  from 
such  culverts  is  a  risk  assumed  by  the 
plaintiff, — an  ordinary  risk  of  his  em- 
ployment. Southern  P.  Co.  v.  Gloyd,  70 
C.  C.  A.  528,  138  Fed.  388. 

Open  cattle  guards. 

The  risk  of  falling  into  a  properly  located 
cattle  guard  has  been  held  to  be  an  ordi- 
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nary   risk    of   the   service.     Henderson   ▼. 
Coons,  31  111.  App.  75. 

But  other  cases  hold  that  the  location  of 
open  cattle  guards  near  switches  where 
coupling  and  uncoupling  is  ordinarily  done, 
and  there  is  danger  of  employees  engaged 
in  such  work  falling  in,  is  negligence  which 
will  render  the  company  liable  for  any 
injuries  occasioned  thereby. 

Thus,  in  Peoria,  D.  &  E.  R.  Co.  v.  Puckett» 
42  111.  App.  642,  the  court  apparently  pro- 
ceeded upon  the  theory  that  the  existence 
of  a  cattle  guard  some  3  feet  in  depth  and 
about  5  feet  in  width,  in  the  tracks  of  the 
road  about  twenty-three  steps  west  of  the 
west  end  of  a  switch,  was  negligence,  but 
a  verdict  for  the  plaintiff  was  reversed 
because  of  the  failure  of  the  trial  judge  to 
give  a  requested  instruction  upon  other 
points. 

So,  the  maintenance  of  an  open  cattle 
guard  near  a  place  where  cars  are  commonly 
and  habitually  coupled  was  considered  neg- 
ligence in  Fredenburg  v.  Northern  C.  R.  Co. 
114  N.  Y.  582,  11  Am.  St.  Rep.  697,  21  N. 
E.  1049. 

And  the  maintenance  of  open  cattle 
guards  within  yard  limits  was  held  to  be 
negligence  in  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Slinkard,  17  Tex.  Civ.  App.  585,  44  S. 
W.  36. 

A  railroad  company,  although  required 
by  law  to  erect  and  maintain  a  cattle  guard 
at  a  certain  point,  must  make  it  siSe  as 
a  crossing  for  employees,  if  it  so  locates 
its  switch  yards  that  the  employees  are 
constantly  required  to  cross  it.  Ford  v. 
Chicago,  R.  I.  &  P.  R.  Co.  91  Iowa,  179, 
24  LJt.A.  657,  59  N.  W.  5.  Upon  a 
second  appeal  in  106  Iowa,  85,  75  N.  W. 
650,  a  verdict  for  the  plaintiff  was  reversed 
upon  the  ground  of  errors  committed  by 
the  trial  court  upon  the  question  of  con- 
tributory negligence  of  the  employee. 

W.  M.  G. 
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took  a  toreli,  monkey  wrench,  and  oil  can, 
and  stepped  off  on  the  east  side.  The  fire- 
man saw  the  light  of  his  torch  reflected 
through  the  cab  iVindow  as  he  passed 
toward  the  front  end  of  the  engine.  A  short 
time  after  he  had  left  the  engine,  the  fire- 
man backed  it  up  towards  the  south  about 
6  or  8  feet.  The  deceased  was  last  seen 
alive  when  he  left  the  engine  with  the  torch 
and  tools.  About  half  an  hour  afterwards 
there  was  a  search  made  for  him,  and  his 
dead  body  was  found  by  the  fireman  from 
25  to  30  feet  south  of  the  south  end  of  the 
west  fence,  and  from  15  to  20  feet  west  of 
the  approach,  in  from  3  to  6  feet  of  water. 
The  point  where  the  brains  of  deceased 
w.ere  found  on  the  approach  was  about  11 
feet  south  of  the  south  end  of  the  west 
fence.  The  approach  flared  out  at  the  bot- 
tom, and  evidences  of  blood  and  brains 
were  found  at  a  height  of  2  feet  above  the 
water,  at  a  height  of  about  5  feet  above  the 
water,  and  at  a  height  of  about  10  feet 
above  the  water,  on  an  iron  pipe  along  the 
framework  on  the  west  side  of  the  approach, 
and  that  was  the  highest  point,  llie  tools 
and  torch  were  not  found.  The  dock,  as 
well  as  a  part  of  the  approach  close  to  the 
dock,  was  lighted  by  electric  arc  lights, 
and  the  nearest  arc  light  from  the  place  of 
the  accident  was  about  260  feet  away. 
There  were  also  lights  on  the  head  and 
rear  ends  of  the  engine. 

The  jury  by  special  verdict  found  (1) 
that  the  defendant  railway  company  in  fail- 
ing to  erect  a  railing  on  the  westerly  side 
of  the  approach  to  dock  No.  1  at  the  point 
where  the  accident  occurred  was  guilty  of 
negligence  directly  contributing  to  the  in- 
jury of  engineer  Harriman;  (2)  that  the 
defendant  railway  company  in  failing  to 
maintain  lights  upon  the  approach  to  dock 
No.  1  waa  guilty  of  negligence  directly  con- 
tributing to  the  injury  of  engineer  Harri- 
man; (3)  that  engineer  Harriman  was 
guilty  of  negligence  which  directly  con- 
tributed to  his  said  injury;  (4)  that  the 
negligence  of  said  engineer  Harriman  was 
slighter  as  a  contributing  cause  to  said 
injury  than  that  of  the  said  railway  com- 
pany; and  (6)  damages  in  the  sum  of 
$7,000. 

Defendant's  motions,  first  for  a  nonsuit, 
and  later  for  direction  of  verdi6t  in  its  fa- 
vor, were  denied  by  the  court,  and  judgment 
was  entered  for  plaintiff  upon  the  special 
verdict,  from  which  the  defendant  appealed. 

Mr.  William  G.  Wheeler  for  appellant. 
MpMHrs.   Sanborn,   liamoreux,  A  Pray 

for  respondent. 
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Vlnje,  J.,  delivered  the  opinion  of  the 
court : 

The  jury  found  that  the  defendant  was 
negligent  in  failing  to  fence  and  light  the 
approach  at  the  place  of  the  accident.  No 
other  negligence  on  its  part  was  found; 
hence,  if  the  finding  is  not  sustained  by  the 
evidence,  the  judgment  must  be  reversed. 
The  defendant  owned  and  operated  an  ore 
dock  in  Chequamegon  bay  at  Ashland, 
about  1,600  feet  in  length,  the  south  end  of 
wh)ch  was  about  900  feet  and  the  north  end 
about  2,500  feet  from  the  shore.  Its  sur- 
face was  68  feet  above  the  water,  and  was 
connected  with  the  shore  by  an  elevated  ap- 
proach about  000  feet  in  length,  contain- 
ing two  tracks,  and  in  several  places  some 
switches  so  that  trains  might  be  run  from 
one  track  to  another.  The  dock  was  50  feet 
in  width  and  the  approach  24,  but,  as  it 
neared  the  dock,  it  widened,  and  the  num- 
ber of  tracks  on  it  increased  to  six, — the 
number  on  the  dock.  The  surface  of  the 
approach  was  planked  throughout,  and  its 
edges  were  widened  6  feet  and  guarded  by 
a  fence  where  switches  were  located.  They 
were  also  guarded  on  the  west  side  for  a 
distance  of  254  feet  south  of  the  dock,  or 
within  12  feet  south  of  a  switch  on  that 
side;  and  on  the  east  side  for  a  distance  of 
274  feet  south  of  the  dock,  or  within  12 
feet  south  of  a  switch  on  that  side.  The 
accident  occurred  on  the  west  side  at  a 
point  about  31  feet  south  of  the  switch 
mentioned,  or  about  11  feet  south  of  where 
the  west  fence  ended. 

It  appears  that  on  the  evening  in  ques- 
tion the  deceased  was  ordered  to  go  to  the 
dock  and  take  some  cars  back  to  the  yard 
as  soon  as  they  were  unloaded.  He  pro- 
cured his  engine  at  the  roundhouse,  and,  to- 
gether with  the  fireman,  switchman,  and 
switch  foreman,  proceeded  north  on  the 
west  track  of  the  approach.  When  the 
front  end  of  his  engine  reached  a  point 
from  4  to  6  feet  north  of  where  the  fence 
on  the  west  side  ended,  or  about  6  feet 
south  of  the  switch  nearest  the  dock  on  the 
west  side,  in  response  to  a  signal  given  by 
the  fireman,  he  brought  it  to  a  stop.  The 
switch  foreman  went  out  on  the  dock  to 
ascertain  what  cars  were  to  be  returned  to 
the  yard,  and  the  deceased  lit  his  pipe, 
took  a  monkey  wrench,  an  oil  can,  and  a 
torch,  and  stepped  off  on  the  east  side  of 
the  engine.  The  fireman  saw  the  light  of 
his  torch  reflected  through  the  cab  window 
as  he  proceeded  forward.  No  one  saw  him 
alive  after  that.  About  half  an  hour  af- 
terwards search  was  made  for  him,  and  his 
dead  body  was  found  in  the  water  about  25 
to  30  feet,  south  of  the  south  end  of  the 
west  fence,  and  about  15  to  20  feet  west  of 
^e  approach.    Blood  and  brains  were  found 
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on  the  approach  at  about  11  feet  south  of 
the  end  of  the  west  fence.  It  is  conjectured 
that  he  walked  forward  on  the  east  side 
of  the  engine,  passed  in  front  of  it,  and 
came  back  on  the  west  side,  a  distance  of 
from  15  to  17  feet,  and  then  fell  off,  or 
that  he  stumbled  against  the  end  of  the  12 
by  12  guard  rail  that  began  where  the 
fence  ended,  pitched  forward,  and  struck 
the  approach  58  feet  down  at  a  horizontal 
distance  of  11  feet  from  where  he  stumbled. 
No  one  knows  from  just  what  place  he  fell, 
nor  what  caused  his  fall.  The  side  of  the 
engine  came  within  about  13  inches  of 
where  the  west  guard  fence  ends,  and  with- 
in about  12  inches  of  the  extreme  west  edge 
of  the  12  by  12  guard  rail.  The  deceased 
was  perfectly  familiar  with  the  construc- 
tion of  the  dock  and  approach,  had  worked 
thereon  for  a  period  of  about  a  month  and 
a  half,  and  had  cautioned  his  fireman  not 
to  work  outside  of  the  engine  or  stand  in 
the  gangway  on  the  west  side,  as  there  was 
no  barrier  or  fence. 

It  appears  from  the  evidence  that,  aside 
from  throwing  switches  when  trains  were 
run  from  one  track  to  another,  no  work 
whatsoever  was  required  or  permitted  to 
be  done  upon  the  approach.  Deceased,  as 
well  as  other  engineers  of  defendant,  had 
been  instructed  not  to  leave  his  engine 
while  upon  the  approach,  nor  to  permit  his 
engine  to  stand  thereon.  It  is  true  work- 
men upon  the  dock  used  the  approach  more 
or  less  in  going  to  and  from  their  work, 
but  it  was  24  feet  wide,  planked  through- 
out its  entire  width,  and,  where  there  were 
no  fences,  had  the  12  by  12  timber  on  the 
sides,  thus  clearly  marking  the  edges,  and 
furnishing  at  least  a  guard  sufficient  to 
prevent  slipping  off. 

There  being  practically  no  dispute  in  the 
evidence  as  to  the  construction  or  use  of 
the  approach,  and  no  reasonable  room  for 
conflicting  inferences  to  be  drawn  there- 
from, the  question  as  to  whether  or  not  it 
was  the  duty  of  the  defendant  to  guard  its 
edges  by  a  fence  becomes  one  of  law  rather 
than  one  of  fact.  It  is  not  a  case  where 
the  jury  have  found  negligence  upon  con- 
flicting evidence. 

When  it  is  borne  in  mind  that  the  sole 
purpose  of  the  approach  was  to  move  trains 
over  it  so  that  they  might  reach  defendant's 
ore  dock,  and  that  the  switches  were  placed 
thereon  to  enable  a  train  to  pass  from  one 
track  to  another,  and  not  for  the  purpose  of 
making  up  trains  or  switching  cars,  it  be- 
comes evident  that  the  question  whether  or 
not  it  should  be  fenced  is  almost  identical 
with  the  question  whether  or  not  it  is  the 
duty  of  a  railroad  company  to  guard  its 
elevated  trestles,  bridges,  or  other  portions  I 
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of  the  track  where  there  may  be  a  steay 
declivity  on  one  or  both  sides.  We  think 
no  such  duty  devolves  upon  it.  And  we 
reach  such  conclusion  mindful  of  the  rule 
that  it  is  the  duty  of  railroads  to  use  all 
reasonable  skill  to  lessen  the  necessary  dan- 
gers of  operation.  Dorsey  v.  Phillips  &  C. 
Constr.  Co.  42  Wis.  583.  To  hold  otherwise 
would  be  equivalent  to  holding  that  the 
track  of  a  railroad  must  at  all  points  be 
safe  for  an  engineer  to  stop  his  engine  and 
repair  it.  Such  a  rule  would  place  an  un- 
reasonable burden  upon  railroads  without 
any  necessity  for  it.  The  unfenced  portions 
of  the  approach  were  nothing  more  than  the 
roadbed  of  the  track  for  the  passage  of 
trains.  And  if  they  were  reasonably  safe 
for  such  purpose,  including  all  work  that 
the  crew  of  a  train  may  reasonably  be  re- 
quired to  do  in  connection  with  the  oper- 
ation of  a  train  over  the  track,  then  de- 
fendant had  performed  its  duty  towards 
its  employees.  It  is  not  necessary  that 
every  portion  of  the  track  should  be  a  fit 
repair  shop.  Railroads  must  needs  pass 
over  all  sorts  of  places,  and  reach  all  kinds 
of  industries,  and  its  tracks  cannot  always 
and  at  all  points  be  in  a  safe  condition  for 
its  employees  to  walk  around  a  train  or  en- 
gine standing  thereon.  The  ore  dock  had  to 
be  constructed  far  out  in  the  bay.  It  had 
to  be  high  so  that  gravity  would  load  the 
vessels.  Trains  had  to  reach  it,  and  the  ap- 
proach was  built  to  enable  them  to  do  so. 
We  perceive  no  reason  why  such  a  portion 
of  a  track  of  a  railroad  should  be  guarded 
any  more  than  other  portions  such  as  tres- 
tles, bridges,  or  steep  declivities  equally 
dangerous  for  repair  work.  There  is  not 
a  syllable  of  evidence  to  show  that  the  fences 
placed  thereon  were  not  adequate  to  pro- 
tect trainmen  in  switching  trains  from  one 
track  to  another,  or  that  there  was  any 
danger  to  employees  in  walking  over  a 
planked  surface  24  feet  wide  without  more 
of  a  guard  than  that  furnished  by  the  12 
by  12  timbers.  In  this  case,  by  moving 
his  engine  a  few  feet  further  toward  the 
dock,  the  deceased  would  have  had  a  per- 
fectly safe  place  in  which  to  make  any 
needed  repairs.  Whether  repairs  were  need- 
ed no  one  knows.  Presumably  the  deceased 
thought  they  were,  else  he  would  not  have 
taken  the  tools  he  did  and  stepped  off  the 
engine.  Having  reached  the  conclusion 
that  the  approach  required  no  guard,  be- 
cause it  was  practically  nothing  more  than 
a  portion  of  elevated  tracks  for  the  passage 
of  trains,  it  follows  that  no  duty  de- 
volved upon  the  defendant  to  light  it.  The 
court  should  have  granted  defendant's  mo- 
tion for  nonsuit,  and,  failing  in  that,  it 
should  have  directed  a  verdict  in  its  favor. 
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Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  judgment  for  de- 
fendant. 

Wlnslow,  Ch.  J.,  on  November  17,  1911, 
filed  the  following  dissenting  opinion: 

I  find  myself  unable  to  agree  with  the 
conclusion  reached  by  jny  brethren  in  this 
case.  I  think  the  judgment  should  be  af- 
firmed. The  so-called  approach  to  the  ore 
dock  was  essentially  a  part  of  the  dock  it- 
self; at  least,  it  seems  to  me  that  it  was 
very  different  in  character  from  an  ordi- 
nary bridge  or  viaduct.  It  was  carefully 
planked  for  its  entire  length.  It  was  uni- 
versally used  by  employees  in  going  to  and 
from  their  work  on  the  dock.  Engines  and 
trains  frequently  stopped  on  the  approach 
in  the  course  of  their  work,  and  were  com 
pel  led  to  do  so.  Employees  were  unques- 
tionably compelled  to  frequently  get  down 
from  engines  or  cars  and  walk  upon  it  in 
the  course  of  their  duties.  These  consider- 
ations apply  to  the  entire  approach,  but  as 
to  that  part  of  the  approach  from  which 
the  deceased  fell  a  still  more  persuasive 
circumstance,  which  does  not  apply  to  the 
whole  approach,  is  to  be  considered.  The 
point  where  the  deceased  doubtless  stumbled 
and  fell  from  the  approach  because  of  the 
lack  of  a  guard  rail  was  just  12  feet  from 
the  point  of  a  switch,  and  from  the  switch 
stand  connected  therewith.  At  this  switch 
another  track  diverged  from  the  track  on 
which  the  engine  in  question  was  standing, 
and  formed  one  of  the  four  tracks  used  on 
the  dock.  Necessarily  this  switch  must 
have  been  much  used,  and  brakemen  and 
switchmen  would  naturally  be  obliged  to 
get  down  from  cars  and  engines  and  walk 
about  while  performing  their  duties  in  the 
immediate  neighborhood  of  this  switch 
stand.  Whether  there  should  not  have  been 
a  guard  rail  for  a  greater  distance  than  12 
feet  from  this  switch  stand  toward  the 
shore  seems  to  me  clearly  a  question  for 
the  jury,  and  the  jury's  verdict  to  that  ef- 
fect is,  in  my  judgment,  supported  by  suf- 
ficient evidence. 

I  think,  also,  that  there  was  sufficient 
ground  for  the  jury's  conclusion  that  the 
negligence  of  the  defendant  was  greater 
than  that  of  the  deceased,  and  hence  I 
think  the  judgment  should  be  affirmed. 

I  am  authorized  to  state  that  Justices 
Slebecker  and  Barnes  concur  in  this  dis- 
senting opinion. 

Petition  for  rehearing  denied,  January  9, 
1912. 
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ALABAMA  SUPREME  COUBT. 

STATE  OF  ALABAMA  EX  REL.  ROBERT 
C.  BRICKELL,  Attorney  General, 

V. 

A.  L.  HASTY,  Probate  Judge  and  Ew  Officio 
Judge  of  County  Court  of  Marengo  County. 

(  —  Ala.  — ,  63  So.  669.) 

Officers  —  Impeachment  —  nature  of 
proceeding. 

1.  Although  the  constitutional  remedy  by 
impeachment  does  not  prevent  an  indict- 
ment and  conviction  thereafter,  and  does 
not  extend  beyond  a  removal  from  office  and 
a  disqualification  to  hold  office  during  the 
term  for  which  the  officer  was  elected  or 
appointed,  it  is  in  its  nature  highly  penal, 
and  is  governed  by  rules  of  law  applicable 
to  criminal  prosecutions. 

Same  *—  basis  of  impeachment  —  con- 
duct during  previous  term. 

2.  Where  the  state  Constitution,  by  pro- 
viding that  the  penalty  in  impeachment  pro- 
ceedings shall  not  extend  bevond  the  re- 
moval from  office  and  disqualification  from 
holding  office  for  the  term  for  which  the 
officer  impeached  was  elected  or  appointed, 
evinces  a  policy  to  make  each  term  inde- 
pendent of  the  other,  and  to  disassociate 
the  conduct  under  one  term  from  the  quali- 
fication or  right  to  fill  another  term,  charges 
against  an  officer,  based  on  his  conduct' 
during  his  previous  term  of  office,  will  be 
struck  from  the  information. 

Same  —  conduct  during  previous  term 
—  admissibility. 

3.  The  acts  of  an  officer  during  a  pre- 
vious   term,    though    not   grounds    for    im- 

Note,  —  Acts  during  prior  term  as 
ground  for  impeachment  or  removal 
of  officer. 

The  decisions  are  in  confiict  upon  the 
question  whether  acts  during  a  prior  term 
may  constitute  ground  for  removal  of  an 
officer.  The  confiict  is  due  in  part,  how- 
ever, to  the  particular  statutes  under  which 
the  cases  arose.  In  accord  with  State  E2 
BEL.  Bbickell  v.  Hastt,  holding  that  such 
acts  are  not  ground  for  removal,  are: 
Thurston  v.  Clark,  107  Cal.  285,  40  Pac 
436;  Re  Advisory  Opinion,  64  Fla.  168,  60 
So.  337;  State  ex  rel.  Schultz  v.  Patton 
131  Mo.  App.  628,  110  S.  W.  636  (prioi 
term  in  somewhat  similar  office) ;  People 
ex  rel.  Bancroft  v.  Weygant,  14  Hun,  646 
(same)  ;  Carlisle  v.  Burke,  82  Misc.  282 
144  N.  Y.  Supp.  163;  State  ex  rel.  Tyrrell  v. 
Jersev  City,  26  N.  J.  L.  636  (where  an  ex- 
pelled  councilman  was  re-elected  for  the  re 
mainder  of  his  term) ;  State  ex  rel.  Raw- 
lings  V.  Loomis,  —  Tex.  Civ.  App.  — ,  29 
S.  W.  415;  State  ex  rel.  Gill  v.  Watertown, 
9  Wis.  264  (at  least,  where  no  moral  de- 
linquency is  involved). 

The  California  Code  under  which  Thurs> 
ton  V.  Clark,  107  Cal.  286,  40  Pac.  436,  wai 
decided,  provided  that  upon  presentation  of 
a   written   accusation   that   an   officer    had 
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peochment,  maj  be  considered  in  bo  far  as 
they  are  connected  with  or  bear  upon  his 
general  course  of  conduct  during  his  pres- 
ent term,  for  the  limited  purpose  of  in- 
quiring into  his  motive  and  intent  as  to 
tne  acts  and  omissions  charged  to  him 
during  his  second  term. 

Courts  ^  duty  of  county  judge  to  issue 
executions. 

4.  A  statute  which  requires  the  clerk  of 
the  circuit  court  to  issue  executions  from 
the  county  court  operates  only  in  the  coun- 
ties in  which  the  circuit  court  clerk  is 
also  clerk  of  the  county  court,  and  there- 
fore does  not  relieve  the  county  court  judge 
in  a  county  in  which  the  circuit  court  clerk 
is  not  the  clerk  of  the  county  court,  but 
in  which  the  probate  judge  ia  made  by  statute 
the  judge  and  clerk  of  the  countv  court, 
from  the  duty  to  issue  executions  from  the 
county  court. 

Impeacliment  —  Information  by  attor- 
ney general  —  contents. 

5.  Where  the  attorney  general  is  author- 
ized to  institute  impeachment  proceedings 
upon  an  order  of  the  supreme  court,  a 
written  direction  by  the  governor,  or  a  re- 


port by  the  grand  jury,  the  information 
filed  by  him  need  not  be  confined  to  the 
specifications  in  the  order,  direction,  or 
report;  nor  is  it  necessary  for  the  order 
to  the  attorney  general  to  specify  or  set 
out  all  the  acts  of  misconduct  relied  upon, 
such  order,  direction,  or  report  being  mere- 
ly jurisdictional  facts  authorizing  the  attor- 
ney general  to  act. 

Same  —  cosruption  in  office  -»  irregnlar- 
Ity  in  keeping  records. 

6.  Where  it  is  not  shown  beyond  a  rea- 
sonable doubt  that  acts  of  a  county  judge 
in  failing  to  keep  an  accurate  record  of 
the  imposition  of  fines  or  costs,  or  ia  with- 
holding them  from  the  county  until  his 
acts  were  checked  up,  were  with  intent  to 
defraud,  his  conduct  in  this  particular 
does  not  amount  to  the  corruption  in  office 
which  is  made  in  the  Constitution  a  ground 
for  impeachment. 

Same  —  necessity  for  specific  charges. 

7.  A  ground  for  impeachment  which  is 
not  specifically  charged,  as  is  required  by 
law,  cannot  be  considered. 

(November  4,  1913.) 


been  guilty  of  charging  illegal  fees  for 
services  performed  in  hia  office,  or  had  re- 
fused or  neglected  to  perform  official  duties 
pertaining  to  his  office,  he  might  be  dis- 
charged; and  the  court,  after  citing  a  case 
holding  that  an  action  could  not  be  main- 
tained under  the  Code  after  the  accused  had 
ceased  to  hold  ofiiee  (Smith  v.  Ling,  68  Cal. 
324,  9  Pac.  171),  said:  "By  parity  of  rea- 
soning an  officer  cannot,  under  the  same 
section,  be  removed  from  office  for  a  viola- 
tion of  his  duties  while  serving  in  another 
office,  or  in  another  term  of  the  same  office. 
KsLch  term  of  an  office  is  an  entity  separate 
and  distinct  from  all  other  terms  of  the 
name  office.  If  defendant  violated  any  duty 
imposed  upon  him  as  an  incumbent  of  the 
office  of  sheriff  during  a  former  term,  the 
law  furnishes  a  mode  or  modes  for  his  pun- 
ishment; but  to  remove  him  from  an  office 
to  wliich  he  has  been  subsequently  elected 
is  not  the  punishment  for  such  violation  of 
duty  prescribed  by  any  law  of  this,  state." 

But  in  Woods  v.  Varnum.  86  C^al.  639, 
24  Pac.  843,  it  was  held  that  the  unlawful 
act  had  been  committed  during  the  present, 
and  not  the  prior,  term,  so  as  not  to  pre- 
vent its  being  the  basis  for  removal  of  the 
officer,  where,  during  the  last  month  of  the 
previous  term,  he  had  collected  taxes  not 
legally  due,  and,  after  entering  upon  the 
office  for  the  second  term,  failed  to  pay 
them  to  the  treasurer,  no  report  or  settle- 
ment having  been  previously  made,  and  it 
being  his  duty,  where  he  had  not  already 
done  so,  to  account  to  the  treasurer  after 
the  beginning  of  his  second  term  for  money 
previously  collected. 

In  Carlisle  v.  Burke,  82  Misc.  282,  144 
N.  Y.  Supp.  163,  the  court,  although  saying 
that  it  was  well  settled  that  a  public 
officer  could  not  be  removed  for  acts  done 
prior  to  his  present  term  of  office,  held  that 
the  fact  that  a  superintendent  of  highways 
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had  been  re-elected  after  the  public  had 
knowledge  that  his  acts  were  under  investi- 
gation did  not  prevent  his  removal,  before 
he  had  entered  upon  the  second  term,  for 
the  remainder  of  his  first  term,  under  a 
statute  authorizing  removal  for  malfeasance 
or  misfeasance  in  office. 

In  Re  Advisory  Opinion,  64  Fla.  168,  60 
So.  337,  it  was  held  under  the  Georgia 
statute  authorizing  the  governor  to  suspend 
from  office  officers  guilty  of  "malfeasance, 
or  misfeasance,  or  neglect  of  duty  in  office, 
for  the  commission  of  any  felony,  or  for 
drunkenness  or  incompetency,"  that  the 
governor  had  no  power  to  suspend  from 
office  a  member  of  the  board  of  county 
commissioners  because,  during  a  previous 
term,  he  had  accepted  a  bribe  to  influence 
his  action  as  a  member  of  the  board.  It 
was  said  that  the  power  given  to  the  gov- 
ernor to  suspend  the  incumbent  of  an  office 
was  necessarily  confined  to  the  current 
term  of  the  office. 

It  had  previously  been  held  in  Re  Ad- 
visory Opinion,  31  Fla.  1,  18  L.R.A.  694, 
12  So.  114,  that  the  officer's  right  to  a 
commission  from  the  governor  after  re- 
election to  an  office  was  not  affected  by  the 
fact  that  during  his  previous  term  he  had 
been  suspended  from  office,  the  effect  of  the 
suspension  being  simply  as  to  the  term 
which  he  was  then  serving. 

Under  the  Texas  statute  providing  that 
"no  officer  shall  be  prosecuted  or  removed 
for  any  act  he  may  have  committed  prior 
to  his  election  to  office,"  it  was  held  in 
State  ex  rel.  Rawlings  v.  Loomis,  —  Tex. 
Civ.  App.  — ,  29  S.  W.  415,  that  acts  com- 
mitted by  an  officer  prior  to  his  re-election 
were  not  ground  for  removal.  In  this  in- 
stance it  was  held  that  an  appeal  from  the 
judgment  in  favor  of  the  officer  should  be 
dismissed  where,  pending  the  appeal,  an 
election  to  fill  the  office  had  been  neld,  the 
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IMPEACHMENT  proceedings  against  de- 
fendant for  wilful  neglect  of  duty,  incom- 
petency, and  corruption  in  office.  Judg- 
ment of  exoneration. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  C.  Brickell,  Attorney  Gen- 
eral, W.  li.  Martin,  Assistant  Attorney 
General,  and  Rush  ton,  Williams,  &  Cren- 
shaw for  plaintiff. 

Mr.  William  Onnninghame,  for  defend- 
ant: 

The  constitutional  and  statutory  pro- 
visions respecting  impeachment  and  the 
proceedings  on  trial  of  such  cases  must  be 
strictly  pursued.    They  are  highly  penal. 

State  ex  rel.  Atty.  Gren.  ▼.  Buckley,  54 
Ala.  599;  State  ▼.  Seawell,  64  Ala.  225; 
State  ex  rel.  Atty.  Gen.  v.  Tally,  102  Ala. 
25,  15  So.  722;  State  ex  rel.  Atty.  Gen. 
▼.  Robinson,  111  Ala.  482,  20  So.  30;  17 
Enc.  PL  k  Pr.  211;  Nelson  ▼.  State,  — 
Ala.  — ,  62  So.  189. 

Any  law  which  makes  a  past  act  a  crime, 
or  increases  the  punishment  for  past  crimes, 


or  alters  the  rules  of  evidence  as  to  exist- 
ing crimes,  to  tlie  detriment  of  the  accused, 
is  ew  po8t  facto. 

Calder  v.  Bull,  3  Dall.  390,  1  L.  ed.  650; 
Watson  V.  Mercer,  8  Pet.  110,  8  L.  ed.  884; 
Ogden  V.  Saunders,  12  Wheat.  266,  6  L.  ed. 
624;  Kring  v.  Missouri,  107  U.  S.  221,  27 
L.  ed.  506,  2  Sup.  Ct.  Rep.  443;  Miles  v. 
State,  40  Ala.  39;  Moore  v.  State,  40  Ala. 
49;  Brown  v.  State,  115  Ala.  74,  22  So.  458; 
People  v.  Hayes,  140  N.  Y.  484,  23  L.R.A. 
830,  37  Am.  St.  Rep.  572,  35  N.  E.  951. 

Messrs.  Robert  B.  Evins,  Elmore  & 
Herbert,  George  Pegram,  and  I.  I.  Can- 
terbury also  for  defendant. 

Per  Curiam: 

While  ours  is  a  popular  form  of  govern- 
ment, under  which  nearly  all  officials  are 
elected  by  the  people,  yet  public  office  hajs 
been  ever  regarded  as  a  public  trtist,  and 
our  lawmakers,  while  not  contemplating 
or  requiring  infallibility,  have  expected  a 
faithful  and  intelligent  discharge  of  duty 


court  saying  that  whether  the  officer  had 
been  chosen  as  his  own  sliccessor,  or  whether 
another  had  been  elected  in  his  place,  no  in- 
quiry need  be  made  into  the  charges. 

But,  under  the  above  Texas  statute,  it 
waa  held  in  Brackenridge  v.  State,  27  Tex. 
App.  513,  4  L.R.A.  360,  11  S.  W.  630,  that 
the  wilful  demand  by  a  judge  of  illegal 
fees  after  his  re-election,  but  before  qualifi- 
cation for  office,  constituted  a  ground  for 
removal,  since  such  act  was  not  condoned 
by  the  prior  re-election. 

And  it  was  held  also  in  Brackenridge  v. 
State,  supra,  that  for  the  purpose  of  show- 
ing a  knowledge  on  the  officer's  part  that 
the  fees  demanded  were  not  lawful,  an  in- 
dictment against  him  for  a  similar  offense 
durinf^  his  first  term  of  office  was  admis- 
sible in  evidence. 

In  Gordon  v.  State,  43  Tex.  330,  the  lower 
court  held  that  a  sheriff  who,  after  removal 
from  office,  had  been  re-elected,  was  in- 
eli^ble  for  the  office  during  the  term  for 
which  he  was  elected,  and  that,  if  eligible, 
he  should  be  removed  for  the  causes  for 
which  he  had  been  removed  previous  to  re- 
election. On  appeal,  although  the  only 
point  discussed  waa  as  to  eligibility  of  the 
officer  for  re-election,  it  being  held  he  was 
eligible,  the  court  overruled  the  judgment 
of  removal  and  dismissed  the  action,  there- 
bv  in  effect  holding  that  the  previous 
charges  were  not  grounds  for  removal. 

In  an  action  for  removal  of  an  officer, 
under  a  charge  of  misconduct  ''since  his 
present  term  of  office  began,"  acts  consti- 
tuting an  alleged  offense  committed  prior  to 
hia  present  term  of  office  are  inadmissible 
in  evidence  as  a  ground  for  removal.  Re 
King,  53  Hun,  631,  25  N.  Y.  S.  R.  792,  6 
N.  Y.  Supp.  420. 

On  the  principle  that  mere  neglect  of 
duty  during  a  previous  term,  not  involving 
moral  delinquency,  cannot  serve  as  tiie 
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basis  for  removal  of  an  officer  under  a 
statute  authorizing  removal  for  "due 
cause,"  it  was  held  in  State  ex  rel.  Gill  v. 
Watertown,  9  Wis.  254,  that  a  superin- 
tendent of  schools  could  not  be  removed 
because,  during  a  previous  term  of  office, 
he  had  failed,  as  required  by  law,  to  sub- 
mit reports  to  the  council,  or  to  visit  the 
schools,  and  had  paid  certain  expenses  of 
the  board  of  education  without  the  same 
being  audited.  The  court,  however,  said: 
"We  do  not  say  that  in  no  case  could  acts 
done  during  a  prior  term  justify  a  removal. 
Thus,  if,  after  a  treasurer  was  elected,  it 
should  be  discovered  that  during  his  prior 
term  he  had  committed  a  defalcation,  and 
been  guilty  of  gross  frauds  in  the  manage- 
ment of  his  office,  it  might,  perhaps,  be  just 
ground  for  removal.  But  where,  as  in  this 
case,  the  charges  show  nothing  more  than  a 
mere  neglect  of  some  formal  duty  which  the 
law  may  have  required,  involving  no  moral 
delinquency,  and  which,  if  violations  of 
duty  at  all,  must  have  been  well  known  to 
the  appointing  power,  we  do  not  think, 
where  they  relate  entirely  to  acts  during  a 
prior  term  of  office,  that  they  *  constitute 
due  cause  in  law  for  the  removal  of  an 
officer.  For  such  offenses,  if  offenses  at  all, 
his  reappointment  should  be  regarded  as 
a  condonation." 

In  State  ex  rel.  Schultz  v.  Patton,  131 
Mo.  App.  628,  110  S.  W.  636,  it  was  held 
that,  under  the  Missouri  statute  authoriz- 
ing the  mayor  and  council  of  a  city  to  re- 
move an  elective  officer  of  the  city  "for 
cause  shown,"  a  treasurer  could  not  be  re- 
moved because  of  embezzlement  by  him 
while  previously  occupying  the  office  of 
collector  of  revenue  for  the  city,  there  hav- 
ing been  no  conviction  of  embezzlement. 
The  argument  was  made  that  where  the 
statute  failed  to  specify  the  causes  for  re- 
moval, the  question  should  be  determined 
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by  those  who  are  selected  to  fill  poeitions 
of  trust  and  responsibility.  This  expecta- 
tion has  been  emphasized,  not  only  by  stat- 
utes covering  nearly  all  derelictions  and 
providing  a  punishment  for  same,  but  by 
our  organic  law,  which  provides  for  the  im- 
peachment and  removal  from  office  of 
nearly  all  public  officials  for  any  of  the 
causes  therein  enumerated,  but  which  said 
impeachment  does  not  exclude  the  right 
of  the  state  to  indict,  and  is  in  its  nature 
cumulative,  and  is  intended  to  relieve  the 
public  of  an  unfit  official  until  the  people 
have  another  chance  to  pass  upon  his  quali- 
fication. While  this  extraordinary  remedy 
by  impeachment  does  not  prevent  an  indict- 
ment and  conviction  thereunder,  and  does 
not   extend   beyond   a  removal   from   office 


and  a  disqualification  to  hold  office  under 
the  state,  during  the  term  for  which  the 
officer  was  elected  or  appointed,  it  is,  in 
its  nature,  highly  penal,  and  is  governed  by 
rules  of  law  applicable  to  criminal  prosecu- 
tions. 

Section  173  of  the  Constitution  provides 
for  the  method  of  impeaching  certain  of- 
ficials therein  enumerated,  and  prescribes 
the  causes  for  removal,  and  which  are  as 
follows:  "Wilful  neglect  of  duty,  corrup- 
tion in  office,  incompetency,  or  intemperance 
in  the  use  of  intoxicating  liquors  or  nar- 
cotics to  such  an  extent,  in  view  of  the 
dignity  of  the  office  and  importance  of  its 
duties,  as  unfits  the  officer  for  the  discharge 
of  such  duties,  or  for  any  offense  involving 
moral  turpitude  while  in  office,  or  commit- 


by  reference  to  the  character  of  the  trust 
imposed  by  virtue  of  the  office,  and  that 
therefore  in  this  instance,  because  of  the 
similarity  of  the  offices,  the  treasurer  should 
be  removed  because  of  his  previous  em- 
bezzlement of  public  funds.  But  the  court 
said  that  there  was  no  restriction  imposed 
by  law  respecting  the  office  upon  the  power 
of  the  people  to  elect,  and  it  seemed  that 
the  doctrine  of  condonation  for  past  offenses 
should  apply*  especially  with  respect  to 
elective  ofllicers.  It  said  also  that  all  pre- 
sumptions were  in  aid  of  the  incumbent, 
and  that  the  constituency  which  had  elect- 
ed him  were  presumed  to  have  knowledge 
of  his  prior  misconduct  in  the  former  office, 
and  to  have  condoned  his  offense.  But  the 
court  said  that  a  conviction  for  embezzle- 
ment would  certainly  constitute  cause  for 
removal,  even  though  the  offense  was  mis- 
conduct in  the  prior  office. 

And  under  a  statute  authorizing  the 
mayor  and  council  of  the  city  to  remove  a 
marshal  of  the  police  force  "for  incapacity 
or  misbehavior  or  neglect  of  duty,"  it  was 
held  in  People  ex  rel.  Bancroft  v.  Weygant, 
14  Hun,  646,  that  a  marshal  could  not  be 
removed  because,  prior  to  his  appointment, 
he  had,  as  collector  of  taxes  for  the  city, 
failed  to  account  for  and  pay  over  to  the  city 
treasurer  money  collected  by  him.  It  was 
said  that  the  incapacity,  misbehavior,  or 
neglect  of  duty  must  be  established  in  re- 
spect to  his  present  office. 

Also  as  somewhat  analogous  to  the  above 
cases,  see  Rex  v.  Doncaster,  2  Ld.  Raym. 
1664,  where,  under  a  charter  by  which 
chamberlains  of  the  borough  were  chosen 
out  of  the  capital  burgesses,  it  was  held 
that  one  who,  as  chamberlain,  had  received 
and  failed  to  account  for  money  due  the 
borough,  could  not  be  removed  on  that  ac- 
count from  the  office  of  capital  burgess. 

Where  a  member  of  the  common  council 
was  expelled  for  bribery  in  connection  with 
his  office,  and  was  re-elected  for  the  re- 
mainder of  his  term,  it  was  held  in  State 
ex  rel.  Tyrrell  v.  Jersey  City,  25  N.  J.  L. 
536,  that  the  council  could  not  suspend  the 
exercise  of  his  duties  as  a  councilman;  and 
the  court  was  also  of  the  opinion  that  it 
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had  no  power  to  expel  him  for  acts  com- 
mitted previous  to  his  re-election. 

And  in  Speed  ▼.  Detroit,  98  Mich.  360,  22 
L.R.A.  842,  39  Am.  St.  Rep.  556,  57  N.  W. 
406,  upon  facts  not  apparently  within  the 
scope  of  the  note,  the  court  said  that,  so 
far  as  the  charges  preferred  related  to  the 
acts  of  the  officer  before  his  appointment 
to  the  office  in  question,  they  could  not  be 
considered;  that  "there  is  no  provision  in 
the  Constitution  nor  in  the  laws  which  pre- 
vents a  person  from  holding  office  for  mis- 
conduct in  another  office  which  he  held  prior 
to  the  one  to  which  he  was  elected  or  ap- 
pointed. We  have  been  unable  to  find  any 
authority  which  justifies  a  removal  for 
such  previous  misconduct.  The  miscon- 
duct for  which  an  officer  may  be  removed 
must  be  found  in  his  acts  and  conduct  in 
the  office  from  which  his  removal  is  sought, 
and  must  constitute  a  legal  cause  for  hia 
removal,  and  affect  the  proper  administra- 
tion of  the  office.  There  is  no  restriction 
upon  the  power  of  the  people  to  elect,  or 
the  appointing  power  to  appoint,  any  citizen 
to  office,  notwithstanding  his  previoils 
character,  habits,  or  official  misconduct." 

In  dismissing  charges  against  a  public 
officer,  the  court  also,  in  Conant  v.  Grogan, 
6  N.  Y.  S.  R.  322,  said:  "The  court  should 
never  remove  a  public  officer  for  acts  done 
prior  to  his  present  term  of  office.  To  do 
otherwise  would  be  to  deprive  the  people  of 
their  right  to  elect  their  officers.  When 
the  people  have  elected  a  man  to  office,  it 
must  be  assumed  that  they  did  this  with 
knowledge  of  his  life  a^d  character,  and 
that  they  disregarded  or  forgave  his  faults 
or  misconduct,  if  he  had  been  guilty  of  any. 
It  is  not  for  the  court,  by  reason  of  such 
faults  or  misconduct,  to  practically  over- 
rule the  will  of  the  people.  We  will  not 
say  that  on  an  application  like  the  present, 
evidence  of  acts  done  prior  to  the  term  of 
office  might  not  sometimes  be  admissible, 
where  such  acts  would  tend  to  characterize 
other  acts  committed  during  the  existing 
term.  In  civil  and  in  criminal  actions  there 
are  a  few  rather  exceptional  cases  in  which 
proof  of  other  acts  of  a  party  may  be  re- 
ceived in  order  to  characterize  the  act  which 
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ied  under  color  thereof."  Section  174 
makes  §  173  apply  to  probate  judges  and 
other  officers  therein  named,  but  who  are 
omitted  from  said  §  173,  and  §  176  pro- 
Tides  that  the  penalty  shall  not  extend  be- 
yond the  removal  from  office  and  disqualifi- 
cation from  holding  office,  under  the  au- 
thority of  this  state,  for  the  term  for 
which  the  officer  was  elected  or  appointed; 
but  the  accused  shall  be  liable  to  indict- 
ment and  punishment  as  prescribed  by  law. 
It  must  be  obserred  that,  while  the  law 
affords  ample  meians  for  the  indictment  and 
punishment  of  unfaithful  officers,  and  for 
the  removal  of  same  for  certain  causes,  the 
maximum  penalty,  under  an  impeachment 
proceeding,  is  the  removal  and  disqualifi- 
cation to  hold  office  under  the  state  for  the 


term  only  for  which  he  was  elected.  If  an 
officer  is  impeached  and  removed,  there  is 
nothing  to  prevent  his  being  elected  to 
the  identical  office  from  which  he  was 
removed  for  a  subsequent  term,  and, 
this  being  true,  a  re-election  to  the  of- 
fice would  operate  as  a  condonation 
under  the  Constitution  of  the  officer's 
conduct  during  the  previous  term,  to 
the  extent  of  cutting  off  the  right  to  re- 
move him  from  the  subsequent  term  for  said 
conduct  during  the  previous  term.  It 
seems  to  be  the  policy  of  our  Constitution 
to  make  each  term  independent  of  the  other, 
and  to  disassociate  the  conduct  under  one 
term  from  the  qualification  or  right  to  fill 
another  term;  at  least,  so  far  as  the  same 
may  apply  to  impeachment  proceedings,  and 


is  the  ground  of  action  or  defense.    The  ob- 

1'ect  IB  generally  to  show  intent  or  motive. 
)ut  that  doctrine  should  be  very  cautiously 
applied  in  such  a  case  as  the  present.  The 
inquiry  should  be  limited  to  acts  done  dur- 
ing the  existinff  term  of  office,  unless  some 
light  can  be  thrown  on  those  acts  from 
previous   conduct." 

On  the  other  hand,  in  State  v.  Welsh,  109 
Iowa,  19,  79  N.  W.  369,  an  action  to  remove 
a  sheriff  from  office  after  re-election,  it  was 
held  that  acts  committed  during  his.  first 
term  of  <^ce  might  serve  as  the  basis  for 
removal.  It  was  said:  "The  very  object 
of  removal  is  to  rid  the  community  of  a 
corrupt,  incapable,  or  unworthy  official. 
His  acts  during  his  previous  term  ouite  as 
effectually  stamp  him  as  such  as  those  of 
that  he  may  be  serving.  Re-election  does 
not  condone  the  offense.  Misconduct  may 
not  have  been  discovered  prior  to  election, 
and,  in  any  event,  had  not  been  established 
in  the  manner  contemplated  by  the  statute. 
The  defendant  was  entitled  to  the  office  un- 
til his  successor  was  elected  and  qualified. 
.  .  .  Being  his  own  successor,  the  iden- 
tical officer  continued  through  both  terms. 
His  disqualification  to  continue  in  the  par- 
ticular office  results  from  the  commission 
of  some  of  the  prohibited  acts  during  his 
incumbency.  .  .  .  This  has  been  the 
uniform  rule  in  impeachment  trials,  where, 
coupled  with  removal  from  office,  is  the 
penalty  of  disqualification  to  hold  any  office 
of  honor,  trust,  or  profit  under  the  state. 
In  New  York,  Judge  Barnard  was  impeached 
during  his  second  term  for  acts  committed 
in  that  previous.  The  same  was  true  of  the 
impeachment  of  Judge  Hubble,  of  Wiscon- 
sin, and  Governor  Butler,  of  Nebraska. 
.  .  .  For  many  purposes  each  term  of 
office  is  separate  and  entire.  This  is  espe- 
cially true  with  respect  to  the  obligation  of 
sureties.  But  there  is  no  reason  for  so 
holding  as  to  the  incumbent.  Being  his 
own  successor,  there  is  no  interregnum. 
His  qualification  marks  the  only  connection 
between  his  terms.  The  commission  of  any 
of  the  prohibited  acts  the  day  before  quite 
as  particularly  stamps  him  as  an  improper 
person  to  be  intrusted  with  the  performance 
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of  the  duties  of  the  particular  office  as 
those  done  the  day  after." 

And  in  State  ex  rel.  Billon  v.  Bourgeois, 
45  La.  Ann.  1350,  14  So.  28.  it  was  held 
that  misfeasance  of  a  sheriff  during  a  former 
term  of  office  was  ground  for  removal  after 
re-election.  It  was  said  that  the  intention 
of  the  Constitution  was  to  remove  from 
office  an  incumbent  guilty  of  certain  named 
offenses,  and  it  was  immaterial,  therefore, 
whether  they  were  committed  during  his 
present  or  immediately  preceding  term; 
that  his  inability  to  hold  the  office  resulted 
from  the  commission  of  said  offenses,  and 
at  once  rendered  him  unfit  to  continue  in 
office,  and  the  fact  that  he  had  been  re* 
elected  did  not  condone  and  purge  the 
offense.  It  was  said  also  that  the  great 
weight  of  authority  is  that  an  officer  may 
be  impeached  while  in  office  for  acts  com- 
mitted in  a  prior  term,  citing  trials  of 
Judge  Barnard,  of  Jud^e  John  McGunn, 
and  of  Judge  Prindle,  all  in  the  court  of 
impeachment.  New  York. 

To  the  same  effect  is  Territory  v.  Sanches, 
14  N.  M.  493,  94  Pac.  964,  20  Ann.  Cas. 
109,  holding  that  misconduct  and  corrup- 
tion of  a  sheriff  during  a  previous  term  of 
office  were  grounds  for  removal  after  re- 
election. The  court  proceeded  on  the  prin- 
ciple that  "the  object  of  the  removal  of  a 
public  officer  for  official  misconduct  is  not 
to  punish  the  officer,  but  to  improve  the 
public  service,  and  to  free  the  public  from 
an  unfit  officer;"  and  that  an  officer  is  not 
less  unfit  to  hold  office  because  his  miscon- 
duct occurs  on  the  last  day  of  his  term  of 
office,  rather  than  on  the  first  day  of  a  suc- 
ceeding term.  It  was  admitted,  however, 
that  the  larger  number  of  the  cases  held 
otherwise. 

In  State  ex  rel.  Douglas  v.  Megaarden, 
86  Minn.  41,  89  Am.  St.  Rep.  534,  88  N.  W. 
412  (an  action  for  the  removal  of  a  sheriff 
from  office),  a  contention  was  overruled 
that  acts  committed  by  the  officer  during 
his  previous  term  could  not  be  investigated 
as  a  basis  for  removal,  where  it  appeared 
that  some  of  the  charges  relating  to  the 
previous  term  were  of  the  same  nature  as 
an  act  occurring  during  his  present  term, 
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as  distinguished  from  the  right  to  indict 
and  convict  an  offending  official.  In  other 
words,  if  this  respondent  had  been  im- 
peached and  removed  from  his  first  term, 
that  fact  could  not  affect  his  right  to  hold 
the  subsequent  term  to  which  he  was  elected 
in  1910,  and,  as  he  was  re-elected  in  1010, 
this  fact  alone  forecloses  the  state  from  im- 
peaching and  removing  him  from  the  second 
term  for  acts  done  during  the  previous 
term.  We  therefore  sustain  the  motion  of 
respondent  to  strike  from  the  information 
all  grounds  of  impeachment  based  upon  his 
conduct  during  the  previous  term  of  office. 

We  are  not  unmindful  of  the  fact  that 
there  have  been  rulings  by  other  tribunals, 
Federal  and  state,  wherein  the  conduct  of 
the  officer  during  the  previous  term  of  of- 
fice, and,  in  a  few  instances,  before  taking 
office,  has  been  the  basis  of  impeachment 
and  removal;  but  the  Constitutions  there, 
as  to  the  extent  of  the  punishment  and  the 
period  of  removal,  are  not  like  ours,  and 
these  holdings  can  probably  be  differenti- 
ated from  ours,  and  we  need  not  therefore 
commit  ourselves  to  the  soundness  or  un- 
soundness of  these  adjudications. 

While  we  have  eliminated  the  acts  of  the 
previous  term,  as  grounds  of  impeachment, 
we  have  considered  some  of  them  as  eviden- 
tial facts,  in  so  far  as  they  are  connected 


with  or  bear  upon  the  respondent's  general 
course  of  conduct  during  the  second  term, 
for  the  limited  purpose  of  inquiring  into  the 
motive  and  intent  of  the  respondent  as  to 
the  acts  and  omissions  charged  to  him 
during  the  second  term.  Reeves  v.  State, 
95  Ala.  31,  11  So.  158;  Jones,  Ev.  §§  143- 
145. 

The  respondent  questions,  by  demurreTp 
the  charge  that  he  neglected  to  issue  exe- 
cutions from  the  county  court  upon  the 
ground  that,  under  the  statute,  it  was  not 
his  duty  to  do  so,  and  we  'are  cited  to  sub- 
division 11  of  §  3272  of  the  Code  of  1907, 
which,  among  other  things,  requires  the 
clerks  of  the  circuit  court  to  issue  exe- 
cutions from  the  county  court.  There  can 
be  no  doubt  of  the  proposition  that  it  is 
the  duty  of  the  circuit  clerk  to  issue  exe- 
cutions from  the  county  court  in  the  coun- 
ties in  which  he  is  clerk  of  the  county  court, 
as  well  as  clerk  of  the  circuit  court,  and 
which  is  now  and  has  been  the  case  in 
many  counties  in  the  state.  Section  4079 
of  the  Code  of  1907,  however,  makes  it  the 
duty  of  the  clerk  to  issue  executions,  not 
circuit  clerk  alone,  but  all  clerks,  to  issue 
executions  from  the  courts  of  which  they 
may  be  clerk,  whether  circuit,  city,  or 
counfy  court  clerks.  These  two  sections 
have  been  in  the  Code  for  many  years,  and 


and  that,  as  an  officer  during  the  previous 
term,  he  had  collected  illegally  and  still  re- 
tained large  sums  of  money.  The  court 
said  it  had  no  doubt  that  the  presentation 
of  unfounded  claims  for  services  by  a  sheriff 
to  the  county  board  for  allowance,  which 
had  been  collected  during  a  previous  term 
and  retained  into  a  succeeding  one,  par- 
ticularly if  such  course  of  misconduct  was 
wilfully  continued  for  a  considerable  period, 
would  amount  to  official  misconduct  which 
would  justify  removal  from  office. 

And  where  the  acts  constituting  the  mis- 
conduct of  a  judge  whom  it  was  attempted 
to  remove  from  office  were  continuous,  ex- 
tending over  several  terms,  and  were  not 
publicly  known  until  the  succeeding  term,  it 
was  held  in  State  ex  rel.  Atty.  Gen.  v. 
Lazarus,  39  La.  Ann.  142,  1  So.  361,  that 
a  plea  denying  the  authority  of  the  court  to 
entertain  charges  of  acts  committed  prior 
to  the  beginning  of  the  second  term  would 
not  be  sustained. 

Also  where  a  city  attorney,  after  reap- 
pointment, denied  the  fact  that  he  had  stip- 
ulated during  his  first  term  of  office,  in  an 
action  in  which  the  city  was  interested,  to 
abide  the  judgment  of  the  appellate  court 
provided  a  motion  to  dismiss  the  appeal 
was  not  pressed,  it  was  held  in  People  ex 
rel.  Burby  v.  Auburn,  85  Hun,  601,  67  N.  Y. 
S.  R.  3,  33  N.  Y.  Supp,  165,  that  the  officer 
was  subject  to  removal  under  a  statute 
providing  for  removal  for  "malfeasance  or 
misfeasance  in  office,"  since  his  misconduct 
was  not  exclusively,  at  least,  during  the 
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prior  term  of  office,  even  if  the  giving  of 
the  stipulation  was  unauthorized. 

In  Tibbs  v.  Atlanta,  125  6a.  18,  53  S.  E. 
811,  it  was  held  that  the  board  of  police 
commissioners,  after  re-election  of  a  police- 
man, might  discharge  him  because  of  an 
act  committed  during  his  prior  term.  It 
was  said  that  the  board  might  know  of  the 
conduct  of  the  policeman  at  the  time  of  his 
election,  but  miffht  not  have  a  just  appre- 
ciation of  its  injurious  effects  upon  the 
efficiency  and  discipline  of  the  police  force, 
and  it  would  be  disastrous  to  the  public 
interests  if  the  board  was  compelled  to 
keep  in  the  employ  of  the  city  a  policeman 
whose  conduct  was,  prior  to  his  election,  of 
such  a  character  as  to  make  him  a  disturb- 
ing element  in  the  force. 

In  the  headnote  by  the  court  to  State  ex 
rel.  Perez  v.  Whitaker,  116  La.  947,  41  So. 
218,  it  is  said:  ''If  an  offender  is  still  in 
office,  he  may  be  removed,  although  the  act 
charged  was  committed  during  his  previous 
term  of  the  same  office."  But  from  the 
opinion  it  appears  that  the  court  regarded 
the  period  of  service  of  the  officer  (inspec- 
tor ^  of  police )  as  continuous,  and  not  as 
divided,  as  it  was  contended,  into  two  terms. 

Also  in  State  v.  Hill,  37  Neb.  80,  20 
L.R,A.  573,  55  N.  W.  794,  the  court  said 
[obiter)  that  the  object  of  impeachment 
being  to  remove  a  corrupt  or  unworthy  offi- 
cer, if  the  term  had  expired  and  he  was  no 
longer  in  office,  that  object  was  attained; 
but  if  he  still  held  office,  he  was  amenable 
to   impeachment,   although   the   acts   were 
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there  is  a  field  of  operation  for  both  of 
them,  as  said  subdivision  11  of  §  3272 
makes  it  the  duty  of  the  circuit  clerk  to 
issue  executions  from  the  county  court  only 
when  he  is  clerk  of  said  court,  and  §  4079 
is  a  mandate  to  all  clerks  as  to  executions 
from  courts  of  which  they  are  the  clerk. 
Statutes  should  be  construed  practically 
and  so  as  to  make  them  sensible  and  reason- 
able when  susceptible  of  such  a  construc- 
tion, and  it  would  be  a  l^islative  absurdity 
to  provide  a  clerk  for  the  county  court  other 
than  the  circuit  clerk,  and  yet  require  the 
circuit  clerk,  instead  of  the  county  court 
clerk,  to  issue  the  executions  from  said 
county  court.  The  clerk  of  the  circuit  court 
of  Marengo  county  is  not  the  clerk  of  the 
county  court,  under  any  local  law  or  other- 
wise; but  §  6696  of  the  Code  makes  the 
probate  judge  the  judge  of  the  county  court, 
and  §  6698  makes  said  judge  the  clerk  of 
the  county  court,  or  permits  him  to  employ 
a  clerk.  We  therefore  hold  that  it  was 
the  duty  of  this  respondent,  and  not  the 
clerk  of  the  circuit  court,  to  issue  execu- 
tions from  the  county  court. 

Section  7102  of  the  Code  authorizes  the 
institution  of  impeachment  proceedings  in 
instances  there  mentioned  by  five  resident 
taxpayers  upon  the  conditions  there  pro- 
vided.    And  §  7126  provides  for  the  insti- 


tution of  same  by  the  attorney  general  as 
to  all  officers  included  in  §  174  of  the  Con- 
stitution, "when  the  supreme  court  shall  so 
order,  or  when  the  governor  shall,  in  writ- 
ing, direct  the  same,  or  when  it  appears 
from  the  report  of  any  grand  jury  that  any 
such  officer  ought  to  be  removed  from  office 
for  any  cause  mentioned  in  the  1st  section 
of  this  chapter."  It  would  seem  that  an  or- 
der of  the  supreme  court,  a  written  4^1*^^- 
tion  by  the  governor,  or  a  report  by  a  grand 
jury  is  necessary  to  give  the  attorney  gen- 
eral the  authority  to  act,  and  if  he  does  so 
without  said  authority  the  proceeding  could 
probably  be  abated  upon  a  proper  plea.  It 
may  not  be  necessary  for  the  attorney  gen- 
eral to  set  up  his  authority  in  the  infor- 
mation; but,  if  he  sees  fit  to  do  so,  this 
would  not  render  the  information  defective. 
Section  7103  of  the  Code  prescribes  the 
nature  and  contents  of  the  information, 
and  it  should  be  complete  in  and  of  itself 
without  reference  to  orders  or  reports  as 
exhibits  thereto.  Nor  do  we  think  that  the 
information  need  be  confined  to  the  speci- 
fications in  the  order,  or  that  it  is  necessary 
for  the  order  to  the  attorney  general  to 
specify  or  set  out  all  the  acts  or  miscon- 
duct relied  upon.  These  orders,  or  the  re- 
port of  the  grand  jury,  are  mere  jurisdic- 
tional facts  authorizing  the  attorney  general 


committed  in  his  previous  term  of  the  same 
office. 

In  1853  the  assembly  judiciary  commit- 
tee in  New  York  was  asked  to  report 
"whether  a  person  could  be  impeached  and 
deprived  of  his  office  for  malconduct  or 
offenses  done  or  committed  under  a  prior 
term  of  the  same  or  any  other  office."  This 
question  was  answered  in  the  negative,  the 
committee  saying  that  "neither  by  the  Con- 
stitution nor  by  our  laws  is  there  any  period 
limited  in  which  an  impeachment  may  be 
, found;  it  is  but  fair,  therefore,  to  infer  that 
the  intention  was  to  confine  the  time  to  the 
term  of  office  during  which  the  offenses 
were  alleged  to  have  been  committed;  in- 
deed, any  other  conclusion  would  lead  to 
results  which  could  not  be  sustained;  for 
who  can  say  but  that  the  people  knew  of 
this  malconduct, — ^these  offenses, — and  elect- 
ed the  individual  notwithstanding?"  The 
committee  submitted,  therefore,  a  resolution 
which  was  adopted  by  the  assembly  to  the 
effect  that  a  person  holding  an  elective 
office  is  not  liable  to  be  impeached  for  mis- 
conduct before  the  commencement  of  his 
term,  although  such  misconduct  occurred 
while  he  held  the  same  or  another  office 
under  a  previous  election.  4  Lincoln  Const. 
History,  603,  604. 

Regarding  the  impeachment  of  Justice 
Barnard,  of  New  York,  the  same  authority, 
pages  605,  606,  says:  "The  articles  of  im- 
peachment against  Justice  George  G. 
Barnard,  in  1872,  included  charges  of  offi- 
cial misconduct  during  his  first  term,  which 
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ended  December  31,  1868.  That  year  he 
was  elected  for  another  term,  which  com- 
menced January  1,  1869,  and  at  the  time 
of  his  impeachment  was  holding  office  under 
such  second  election.  On  the  trial  he  ob- 
jected to  the  jurisdiction  of  the  court  to 
consider  charges  involving  misconduct  dur- 
ing his  first  term,  but  the  court  overruled 
the  objection,  and  considered  all  the  charges, 
which  included  alleged  misconduct  during 
parts  of  both  terms,  and  the  judge  was  con- 
victed on  several  of  the  charges  involving 
misconduct  during  the  first  term,  and  also 
on  charges  involving  misconduct  during  his 
second  term.  .  .  .  The  course  adopted 
by  the  court  in  this  case  can  scarcely  be 
deemed  an  authority  for  an  impeachment 
where  all  the  alleged  misconduct  occurred 
during  a  previous  term,  for  the  reason  that 
some  of  the  charges  on  which  the  judge 
was  convicted  related  to  misconduct  during 
his  present  term,  and  these  charges  were 
obviously  within  the  jurisdiction  of  the 
court,  and  a  conviction  on  them  was  suffi- 
cient to  stistain  its  judgment.  The  opinion 
expressed  by  the  assembly  judiciary  com- 
mittee in  1853  has  not  yet  been  overruled, 
BO  far  as  it  relates  to  the  jurisdiction  to 
impeaoh  for  misconduct  wholly  occurring 
during  a  previous  official  term." 

The  conviction  of  Judge  Barnard  for 
offenses  committed  during  his  prior  term 
was,  however,  said  in  State  ex  rel.  Schultz 
V.  Patton,  131  Mo.  App.  628,  110  S.  W.  636, 
not  to  be  in  accord  with  the  great  weight 
of  authority  on  the  matter.  R.  E.  H. 
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to  act,  and  the  attorney  general  shall  pre- 
pare the  information  under  §  7103,  and 
which  should  be  complete  and  specific  in 
and  of  itself  as  a  statement  of  the  causes  of 
impeachment. 

The  charges  against  this  respondent  are 
corruption  in  office,  wilful  neglect  of  duty, 
and  incompetency;  but  all  of  which  are 
predicated  upon  his  conduct  in  connection 
with  the  county  court,  and  do  not  pertain 
to  any  of  his  acts  as  probate  judge,  or  en- 
joined upon'  him  as  such,  except  as  judge 
and  clerk  of  the  said  county  court. 

The  evidence  shows  certain  inaccuracies, 
changes,  and  omissions  upon  the  trial  dock- 
et of  the  county  court,  or  upon  what  was 
intended  as  the  judgment  entries,  as  would 
afford  an  opportunity  for  appropriating  cer- 
tain fines  and  cosots  without  the  slightest 
detection  from  an  examination  of  the  rec- 
ord, and  which  could  only  be  discovered  by 
a  resort  to  extraneous  evidence.  In  other 
words,  the  proof  shows  that  the  respondent 
collected  funds  to  which  tlie  county  was  en- 
titled and  withheld  same  until  he  was 
checked  up  by  the  state  examiner  of  ac- 
counts, and  which  were  not  disclosed  by  the 
county  court  record,  and  the  existence  of 
which  had  to  be  established  by  parol  evi- 
dence; but  we  are  unable  to  say,  beyond  a 
reasonable  doubt,  that  the  entries^  in  ques- 
tion were  made  or  omitted,  or  that  the 
funds  collected  and  withheld  were  so  col- 
lected and  withheld  with  the  intent  to 
defraud  the  county  or  anyone  else,  and 
unless  such  was  the  case,  his  conduct  in 
this  particular  did  not  amount  to  such 
corruption  in  office  as  is  provided  for  by  the 
Constitution.  State  ex  rel.  Johnson  v. 
Lovejoy,  135  Ala.  64,  33  So.  156. 

The  Constitution  does  not  require  the 
probate  judges  to  be  learned  in  the  law, 
nor  is  perfection  expected  in  all  instances, 
whether  the  judge  be  a  layman  or  one  learn- 
ed in  the  law;  but  records  and  judgments 
of  the  county  court  are  so  simple  in  form 
that  the  law  contemplates  that  even  a  lay- 
man can  make  clear  and  accurate  entries  as 
to  the  dispositions  of  the  cases,  and  can,  at 
least,  keep  a  correct  record  or  memorial  of 
the  fines  imposed  and  the  costs  taxed  in 
any  case,  and  that  in  this  respect  said  rec- 
ord should  not  be  doubtful,  incomplete,  or 
inaccurate.  The  law  does  not  contemplate 
that  judgments  in  county  courts  should  be 
as  formal  and  complete  as  those  in  which 
appeals  therefrom  are  not  de  novo.  Section 
6720  of  the  Code  prescribes  a  very  simple 
form  of  judgment,  and  a  substantial  compli- 
ance with  said  form  is  sufficient.  State  v. 
Jeter,  162  Ala.  3,  50  So.  330.  As  the  form 
is  so  brief  and  simple,  we  do  not  see  how  a 
failure  to  substantially  comply  with  same 
could  be  an  intelligent  entry.  The  docket 
50  L.R.A.(N.S.) 


kept  by  this  respondent,  and  upon  which  the 
judgment  entries  were  made,  was  sufficient 
as  such  a  book,  and  most  of  the  entries  may 
have  complied,  as  to  form,  with  the  statute; 
but  the  trouble  is  that  some  of  them  omit- 
ted the  amount  of  fine,  and  some  contained 
unintelligent,  double,  and  inconsistent  en- 
tries, susceptible,  perhaps,  to  explanation 
by  parol  evidence;  but  court  records,  even 
of  the  count|r  courts,  should  speak  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth,  in  and  of  themselves,  and  without  the 
aid  of  parol  evidence  to  explain  the  same, 
or  to  supply  material  omissions  therefrom. 

The  state's  counsel  argued  that  this 
respondent  should  be  impeached  for  a  vio- 
lation of  9  6838  of  the  Code,  as  amended 
by  the  act  of  1907,  Special  Session,  p.  162, 
which  prohibits  the  conversion  of  county 
funds  by  officers.  As  heretofore  held,  the 
state  has  not  proven  its  charge  of  corrup- 
tion beyond  a  reasonable  doubt,  and,  if  it 
must  rely  upon  the  commission  of  an  offense 
as  covered  by  the  fourth  ground  in  §  173 
of  the  Constitution,  to  wit,  the  commission 
of  an  offense  involving  moral  turpitude 
while  in  office,  or  conunitted  under  color 
thereof,  the  said  offense  should  be  specifical- 
ly charged,  as  is  required  by  §  7103  of  the 
Code  of  1907.  We  find  no  charge  in  the 
information  specifically  covering  a  violation 
of  the  foregoing  statute,  or  charging  a  con- 
version thereunder  by  depositing  county 
funds  in  bank  without  requiring  a  bond  as 
security  for  same,  and  as  is  provided  in  the 
act. 

The  charges  as  to  wilful  neglect  of  duty 
are  predicated  mainly  upon  a  failure  to 
keep  a  proper  docket,  or  record,  of  the  cas- 
es, andi  the  disposition  of  same,  in  the 
county  court,  the  failure  to  promptly  pay 
over  fines  and  costs,  and  a  failure  to  issue 
executions  in  certain  cases.  As  heretofore 
held,  we  are  not  satisfied  beyond  a  reason- 
able doubt  that  these  acts  and  omissions 
were  actuated  by  corrupt  motives,  or  that 
the  dereliction  in  this  respect  amounted  to 
such  wilful  neglect  of  official  duty  as  is 
contemplated  by  the  Constitution  as 
grounds  for  impeachment  and  removal  from 
office.  Nelson  v.  State,  —  Ala.  — ,  62  So. 
189. 

The  evidence  in  this  case  does  not  show 
a  course  of  conduct  by  this  respondent, 
in  the  discharge  of  his  duty  as  judge  and 
clerk  of  the  county  court,  as  would  com- 
mend him  to  us  as  a  faithful,  accurate,  and 
painstaking  official.  His  administration  as 
respecting  the  county  court  has  been  lax, 
inaccurate,  and  indifferent,  and  in  some  in- 
stances contrary  to  law.  It  may  be  true 
that  he  can  escape  censure  in  some  instan- 
ces, owing  to  tiie  conduct  of  the  acting 
solicitor,  and  on  whom  he  had  a  right  to 
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rely  to  a  certain  extent;  but  there  are  other 
instances  of  dereliction  which  are  traceable 
to  the  door  of  the  respondent  alone.  The 
proof,  however,  does  not  show  such  a  state 
of  physical  or  mental  disability  on  the  part 
of  this  respondent  as  to  render  him  "incom- 
petent," as  the  term  is  used  in  our  Con- 
stitution, and  as  construed  by  our  court  in 
the  unpublished  case  of  State  v.  Lowe,  and 
which  is  quoted  from  at  length  by  Mc- 
Clellan,  J.,  in  State  ex  rel.  Brickell  v.  Mar- 
tin, —  Ala..  — ,  61  So.  491. 

We  therefore  find  and  conclude  that  the 
respondent  is  not  guilty  as  charged  in  the 
information,  and  judgment  will  be  accord- 
ingly entered* 


FLORIDA  supreme:  COURT. 

NILS  JOHNSON,  Plff.  in  Err., 

V. 

FLORIDA  EAST  COAST  RAILWAY  COM- 
PANY. 

(—  Fla.  — ,  63  So.  713.) 

Pleading  —  demurrer  —  sufficiency. 

1.  A  specification  in  a  demurrer,  that  a 
"plea  presents  no  defense  to  the  cause  of 
action,"  may  not  be  wholly  insufficient, 
where  the  plea  is  short  and  contains  specific 
statements. 

Same  —  scope. 

2.  A  demurrer  is  addressed  to  a  plea  as 
an  entirety,  and  questions  its  legal  suf- 
ficiency as  the  statement  of  a  defense. 

Same  —  plea  —  sufficiency. 

3.  If,  considered  as  a  whole,  a  plea  does 

Headnotes  by  Whitfield,  J. 


not  in  substance  sufficiently  present  all 
of  the  essential  elements  of  a  valid  defense 
to  the  declaration,  or  to  a  designated  count 
thereof,  to  which  it  is  directed,  a  demurrer 
thereto  should  be  sustained. 

CarrJer  —  duty  —  delivery  of  baggage  — 
delegation. 

4.  A  primary  duty  of  a  railroad  common 
carrier  imposed  by  law  is  to  maintain  a 
suitable  and  safe  place  for  the  delivery  of 
haggage  to  passengers  at  their  destination 
on  the  carrier's  line;  and  in  so  far  as  it 
affects  the  safety  of  passengers  in  the  de- 
livery of  their  baggage,  this  duty  cannot 
be  delegated  to  another,  whether  it  be  a 
separate  and  independent  corporation  or  a 
mere  employee,  so  as  to  relieve  the  carrier 
of  its  legal  liability  for  an  injury  to  the 
passenger  caused  by  thel  negligence  of  those 
engaged  in  delivering  baggage  to  a  pas- 
senger on  the  premises  used  by  the  carrier 
for  that  purpose. 

Same  —  Independent  contractor. 

5.  Whatever  may  be  the  rule  of  liability 
where  injury  is  caused  by  the  negligence  of 
the  employees  of  an  independent  contractor 
in  other  instances  and  circumstances,  it  does 
not  operate  to  relieve  common  carriers  from 
their  primary  duty  to  maintain  safe  ac- 
commodations for  their  passengers  in  the 
delivery  to  them  of  their  baggage  at  the 
point  of  destination;  nor  does  the  rule  ex- 
empt such  carriers  from  the  legal  conse- 
quences of  the  negligence  of  those  engaged 
in  the  delivery  of  baggage  to  passengers, 
whether  those  employed  in  such  delivery  be 
the  employees  of  the  carrier,  or  other  in- 
dependent corporations  using  and  directing 
their  own  employees  in  the  delivery  of  bag- 
gage to  passengers  at  their  destination,  on 
the  depot  premises  used  by  the  carrier. 

Same  —  use  of  another's  premises. 

6.  The  duty  of  the  carrier  to  maintain  a 
suitable  and  safe  place  for  the  delivery  of 


Note.  —  Carriern:  delegation  of  duty  as 
to  safety  of  station  pretnlses  as  affect^ 
ing  liability  to  passengers. 

As  to  the  duty  of  carrier  to  passenger  on 
train  or  boat  chartered  to  third  person  for 
excursion  or  other  similar  purpose,  see  note 
to  Kirkland  v.  Charleston  &  W.  C.  R.  Co. 
15  L.R.A.(N.8.)   425. 

As  to  the  liability  of  railroad  company 
for  acts  of  employee  of  sleeping  or  Pullman 
Car  Company  toward  passengers,  see  note 
to  Campbell  v.  Seaboard  Air  Line  R.  Co. 
23  L.R.A.(N.S.)    1056. 

As  to  liability  of  railroad  company  for 
negligent  injury  to  passenger  at  station  by 
persons  coming  there  to  transact  business, 
see  note  to  Mangum  v.  North  Carolina  R. 
Co.  13  L.R.A.(N.g.)  689. 

This  note  is  confined  to  cases  involving 
injuries  resulting  from  some  physical  de- 
fect in  the  depot  premises,  and  does  not, 
include  cases  like  Penfield  vS  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  26  App.  Div.  413,  50 
X.  Y.  Supp.  79,  4  Am.  Neg.  Rep.  449,  where 
the  injury  complained  of  was  the  wrong- 
50  L.R.A.(N.S.)  36 


ful  ejection  of  a  passenger  from  the  station 
by  a  union  depot  employee,  although  the 
rule  would  seem  to  be  the  same  in  both 
cases. 

Quite  a  number  of  cases  of  importance  on 
this  question  are  considered  in  notes  to 
Legge  V.  New  York,  N.  H.  &  H.  R.  Co.  23 
L.R.A.(N.S.)  633,  and  Louisville  &  N.  R. 
Co.  V.  Hobbs,  47  L.R.A.(N.S.)  1149,  under 
the  subject,  "Right  of  passenger  using,  as 
approach  to  station,  a  way  not  provided 
by  carrier,"  and  for  this  reason  will  not 
be  repeated  here. 

Wliile  a  careful  search  has  not  disclosed 
a  large  number  of  cases  dealing  witli  this 
particular  question,  the  general  rule  well 
established  by  these  cases  is  that  a  pas- 
senger carrier  cannot  delegate,  either  to  a 
servant  or  an  independent  contractor,  its 
duty  to  passengers  as  to  the  safety  of  its 
station  premises. 

JoHNsox  V.  Flobida  East  Coast  R,  Co. 
is  in  accord  with  this  rule. 

So,  a  railroad  company  is  not  relieved 
from  liability  for  injury  to  its  passenger 
by  reason   of   the  unsafe  condition  of  the 
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baggage  to  passengers  at  their  destination 
on  the  carrier's  line  is  not  changed  when 
the  carrier  uses  the  premises,  employees, 
and  facilities  of  another  independent  cor- 

E oration,  as  its  agency  for  such  delivery  of 
aggage  to  passengers. 

Same  —  negligence  —  liability. 

7.  Whether  the  carrier  owns  or  controls 
the  premises  or  not,  and  whether  the  car- 
rier exercises  any  authority  or  direction 
over  the  employees  so  engaged  or  not,  the 
carrier  is  not  relieved  of  tu%  legal  conse- 
quences of  the  negligence  of  the  employees 
resulting  in  injury  to  a  passenger  of  the 
carrier  while  properly  engaged  with  the 
employees  in  receiving  his  baggage  on  the 
depot  premises  at  his  destination. 

Pleading  — •  carrier  — >  delivery  of  bag- 
gage —  terndnal  company  —  snlB- 
ciency. 

8.  In  an  action  for  injuries  to  a  pas- 
senger alighting  from  a  railroad  company's 
train  at  his  destination,  in  the  depot  of  an 
independent  terminal  company,  sustained 
by  the  falling  of  a  trunk  from  a  pile  on 
the  trunk  platform,  while  the  passenger  was 
engaged  in  identifying  his  baggage  for  de- 
livery, a  plea  that  the  terminal  company 
"is  a  separate  and  independent  corporation 
engaged  in  receiving  and  delivering  baggage 
to  passengers"  at  the  terminal  depot,  over 


whose  employees  and  over  which  corpora- 
tion the  defendant  railroad  company  has  no 
control,  and  is  not  engaged  in  any  way  in 
its  management,  and  that  the  tenninal 
company,  its  agents  and  servants,  are  not 
the  agents  and  servants  of  the  defendant 
railroad  company,  except  for  the  purpose 
of  storing  and  delivering  baggage  discharged 
from  defendant's  trains,  does  not  state  a 
defense  to  the  action,  since  the  duty  of  the 
defendant  railroad  company  to  provide  a 
safe  place  for  the  delivery  of  baggage  to 
passengers  at  their  destination  on  the  de- 
fendant's line  cannot  be  del^^ted  to  an- 
other. 

(December  2,  1013.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

■ 

Statement  by  Whitfield,  J.: 

The  declaration  alleges: 

"Nils  Johnson,  plaintiff,  by  Richard  P. 
Daniels,  Jr.,  and  Lucien  H.  Boggs,  his  at- 
torneys, sues  Florida  East  Coast  Railroad 


depot  premises  which  the  passenger  must 
use  to  reach  its  trains,  by  the  fact  that  the 
premises  are  used  by,  and  in  possession  of, 
a  union  depot  company  or  its  receiver, 
with  whom  the  railroad  company  contracts 
for  terminal  facilities.  Herrman  v.  Great 
Northern  R.  Co.  27  Wash.  472,  57  L.R.A. 
390,  68  Pao.  82.  Seymour  v.  Chicago,  B.  & 
Q.  R.  Co.  3  Biss.  43,  Fed.  Cas.  No.  12,685, 
is  practically  to  the  same  effect. 

As  to  whether  one  at  a  union  station 
or  union  terminal  is  a  passenger,  see  note  to 
Hunt  V.  New  York,  N.  H.  &  H.  R.  Co.  40 
L.RJ^.(N.S.)    778. 

And  it  is  the  duty  of  a  railroad  company 
to  use  ordinary  care  to  keep  and  maintain 
a  platform  used  by  it  for  passenger  pur- 
poses in  a  reasonablv  safe  condition,  al- 
though it  was  built  by,  and  is  under  the 
control  of,  a  stranger.  Houston,  E.  &  W. 
T.  R.  Ca  ▼.  McCarty,  40  Tex.  Civ.  App. 
364,  80  S.  W.  805. 

And  the  duty  of  a  railroad  company  to 
a  passenger  is  not  performed  merely  by 
appointing  servants  whose  duty  it  is  to 
keep  the  platform  in  a  safe  condition,  and 
it  is  no  excuse  that  such  servants  neglected 
their,  duty.  Weston  v.  New  York  Elev.  R. 
Co.  73  N.  Y.  696   (headnote). 

A  carrier  cannot  delegate  to  another  the 
duty  of  seeing  that  the  means  of  egress 
from  its  terminal  grounds  are  reasonably 
safe.  Cotant  v.  Boone  Suburban  R.  Co. 
126  Iowa,  46,  69  L.R.A.  982,  99  N.  W.  115, 
16  Am.  Neg.  Rep.  26. 

So,  a  railway  company  which  expressly  or 
by  implication  invites  its  passengers  to 
use  a  stile  over  a  wire  fence  in  leaving  its 
grounds  is  bound  to  use  at  least  ordinary 
care  in  seeing  that  it  is  fit  for  the  purpose ' 
60  L.R.A.(N.S.) 


intended,  although  the  stile  was  not  erected 
by  it,  and  the  defective  part  is  not  on  its 
property,  but  at  a  place  where  it  has  no 
right  to  go  to  make  inspection  or  repairs. 
Ibid. 

And  where  the  unsafe  condition  of  the 
premises  results  from  the  carrier's  failure 
to  have  them  lighted,  the  carrier  cannot 
excuse  its  failure  to  comply  with  its  pri- 
mary duty  in  this  regard,  by  showing  that 
the  city  had  been  procured  to  maintain 
lights  in  the  vicinity,  and  that  the  unlighted 
condition  of  the  premises  at  the  time  of 
an  accident  was  due  to  the  sudden  and 
unexpected  extinguishment  of  the  city 
lights  through  no  fault  of  the  carrier. 
Owen  V.  Washington  &  C.  River  R.  Co.  29 
Wash.  207,  69  Pac.  767. 

And  in  Texas  &  P.  R.  Co.  v.  Reich,  — 
Tex.  Civ.  App.  — ,  32  S.  W.  817,  it  is  held 
that  a  railroad  company  cannot  escape 
liability  for  failure  to  light  its  depot  as 
required  by  statute,  by  contracting  with 
another  company  to  light  it,  The  court 
said:  "Carriers  cannot  shift  responsibility 
by  contracting  with  others  to  perform  the 
duty  incumbent  upon  them.  Ii,  under  the 
circumstances  of  tnis  case,  it  was  necessary 
for  the  reasonable  accommodation  of  pas- 
sengers of  appellant  and  persons  rendering 
them  assistance,  that  the  part  of  the  plat- 
form where  appellee  was  hurt  ought  to  have 
been  lighted,  then  such  duty  devolved  upon 
appellant,  and  the  failure  to  so  light  the 
same  was  negligence,  and  appellee  would  be 
entitled  to  recover,  unless  ne  was  guilty 
of  contributory  negligence,  all  of  which 
must  be  determined  by  the  jury." 

W.  W.  A. 
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Company,  a  corporation,  defendant,  for  this 
to  wit: 

"That  on,  to  wit,  the  Ist  day  of  April, 
190S,  and  at  all  times  thereafter,  the  defend- 
ant was  and  is  the  owner  of  a  certain  line 
of  railway,  and  a  common  carrier  of  passen- 
gers thereon  for  hire,  to  wit,  from  St.  Au- 
gustine, Florida,  to  JacksonTille,  Florida, 
and  in  connection  therewith  makes  use  of  a 
certain  terminal  station  in  said  Jackson- 
ville, Florida,  to  wit,  the  terminal  station 
of  the  Jacksonville  Terminal  Company,  for 
the  discharge,  care,  and  reception  of  passen- 
gers alighting  from  said  trains,  and  their 
luggage;  that  on  or  about  the  1st  day  of 
April,  1908,  the  plaintiff  took  passage  upon 
the  defendant's  said  line  of  railway,  and  the 
defendant  accepted  the  plaintiff  as  its  pas- 
senger, for  certain  reward  to  it  in  that  be- 
half paid,  to  be  conveyed  from  said  St. 
Augustine  to  said  Jacksonville,  and  the 
plaintiff  likewise  then  and  there  delivered 
to  the  defendant,  and  the  defendant  then  and 
there  received  of  the  plaintiff,  certain  bag- 
gage of  the  plaintiff,  to  be  likewise  conveyed 
by  the  defendant  from  said  St.  Augustine 
to  said  Jacksonville;  that  after  plaintiff's 
arrival  in  said  Jacksonville,  to  wit,  on  the 
3d  day  of  April,  1908,  the  plaintiff,  at  the 
invitation  of  the  said  Jacksonville  Terminal 
Company,  its  agents  or  servants,  which 
was  then  and  there  the  agent  of  said  defend- 
ant for  the  purpose  of  the  care,  accommo- 
dation, and  reception  of  passengers  and 
their  baggage  discharged  from  defendant's 
trains,  entered  upon  the  baggage  premises, 
to  wit,  the  baggage  platform  of  said  Jack- 
sonville Terminal  Comp;  ny,  for  the  purpose 
of  identifying  his  said  baggage,  and  while 
80  upon  said  baggage  platform,  one  of  a 
certain  pile  of  trunks,  carelessly,  negligent- 
ly, and  insecurely  piled  or  left  piled  upon 
said  platform,  violently  fell  upon  the 
plaintiff  and  broke  his  right  leg,  and  the 
plaintiff  thereby  became  and  was  sick,  sore, 
wounded,  and  bruised,  and  suffered  great 
anguish  of  mind  and  body,  and  was  forced 
to  expend  large  sums  of  money  for  neces- 
sary medical  attendance,  nursing,  and  hos- 
pital treatment,  notwithstanding  which  the 
plaintiff  became  and  is  permanently  dis- 
abled and  lame  by  reason  of  said  injury  to 
said  limb.  And  plaintiff  avers  that  said  in- 
jury occurred  to  him  by  the  negligence  of 
the  defendant,  its  agents,  servants,  and  em- 
ployees in  so  inviting  him  to  enter  upon 
said  baggage  platform,  which  was  then 
and  there  not  a  reasonably  safe  place,  and 
in  not  maintaining  said  baggage  platform 
in  a  reasonably  safe  condition. 

"Wherefore  the  plaintiff  sues  the  defend- 
ant and  claims  $20,000  damages." 

Among    other    pleas    the    following    was  i 
filed:     "And  for  a  fifth  plea  the  defendant 
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says  that  the  Jacksonville  Terminal  Com- 
pany is  a  separate  and  independent  corpo- 
ration engaged  in  receiving  and  delivering 
baggage  to  passengers  going  to  and  from 
Jacksonville,  over  whose  employees  and 
over  which  corporation  the  defendant  has 
no  control,  and  is  not  engaged  in  any  way  in 
its  management,  and  that  the  said  Jack- 
sonville Terminal  Company,  its  agents  and 
servants,  are  not  the  agents  and  servants  of 
the  defendant,  except  for  the  purpose  of 
storing  and  delivering  baggage  discharged 
from  defendant's  trains,  and  for  no  other 
purpose."  A  demurrer  to  this  plea  on  the 
grounds  that  it  presents  no  defense,  that  it 
is  not  responsive  to  the  declaration,  and 
that  it  admits  the  agency  of  the  terminal 
company,  was  overruled.  The  plaintiff  re- 
fused to  join  issue  on  this  plea,  or  to  file  a 
replication  thereto.  Final  judgment  for* 
the  defendant  was  rendered,  and  the  plain- 
tiff took  writ  of  error. 

Messrs.  Daniel  &  Bo^gs,  for  plaintiff  in 
error : 

The  court  can  and  will  take  notice  of  in- 
sufficiencies in  the  pleading  attacked  that 
are  so  obvious  as  to  be  apparent  from  a 
bare  reading  of  such  pleading. 

Benedict  Pineapple  Co.  v.  Atlantic  Coast 
Line  R.  Co.  56  Fla.  614,  20  L.R.A.(N.S.)  92, 

46  So.  732;  State  ex  rel.  Kittel  v.  Jennings, 

47  Fla.  302,  36  So.  986. 

An  obligation  rests  upon  a  railroad  which 
is  a  common  carrier  to  use  due  care  to 
maintain  its  depot  and  premises  appurte- 
nant thereto  in  such  condition  that  they 
shall  be  safe  for  its  passengers  and  others 
having  lawful  business  there. 

2  Hutchinson,  Carr.  3d  ed.  §  928;  Atlan- 
tic Coast  Lino  R.  Co.  ▼.  McCormick,  59 
Fla.  121,  52  So.  712;  26  Am.  &  Eng.  Enc. 
Law,  2d  ed.  608. 

This  duty  is  a  non-delegable  one,  and 
the  railroad  company  cannot  escape  liabil- 
ity for  its  nonperformance  by  showing  that 
it  delegated  such  duty  to  a  third  person,  or 
that  the  stational  facilities  used  by  it  were 
owned  and  controlled  by  another. 

2  Hutchinson,  Carr.  3d  ed.  §  938,  p.  1065; 
I^everet  v.  Shreveport  Belt  R.  Co.  110  La. 
399,  34  So.  679;  Penfield  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  26  App.  Div.  413,  50  N.  Y. 
Supp.  79,  4  Am.  Neg.  Rep.  449;  Owen  v. 
Washington  &  C.  River  R.  Co.  29  Wash. 
207,  69  Pac.  757;  Houston,  E.  &  W.  T.  R. 
Co.  V.  McCarty,  40  Tex.  Civ.  App.  364,  89 
S.  W.  806;  Cotant  v.  Boone  Suburban  R. 
Co.  126  Iowa,  46,  69  L.R.A.  982,  99  N.  W. 
116,  16  Am.  Neg.  Rep.  26;  Herrman  v. 
Great  Northern  R.  Co,  27  Wash.  472,  57 
L.R.A.  390,  08  Pac.  82;  Pennsylvania  Co. 
V.  Roy,  102  U.  S.  451,  20  L.  ed.  141,  10 
Am.  N^.  Oas.  593;   Thorpe  v.  New  York 
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C.  &  H.  R.  R.  Co.  7«  N.  Y.  407,  32  Am.  Rep. 
325. 

Plaintiff  was  not  a  trespasser,  and  had 
a  right  to  suppose  that  the  premises  which 
he  entered  upon  invitation  were  in  a  safe 
condition.  , 

2  Cooley,  Torts,  pp.  125e,  et  seq.;  Ben- 
nett V.  Louisville  &  N.  R.  Co.  102  U.  S.  577, 
26  L.  ed.  236,  7  Am.  Neg.  Cas.  349 ;  2  Hutch- 
inson, Carr.  3d  ed.  §  932;  Illinois  C.  R. 
Co.  V.  Griffin,  25  C.  C.  A.  413,  53  U.  S. 
App.  22,  80  Fed.  278. 

The  agency  of  the  Jacksonville  Terminal 
Company  is  broad  enough  to  cover  the 
wrongs  complained  of  in  plaintiff's  decla- 
ration. 

Huffcut,  Agency,  2d  ed.  §  249,  p.  303; 
Illinois  C.  R.  Co.  v.  Griffin,  25  C.  C.  A.  413, 
53  U.  S.  App.  22,  80  Fed.  278 ;  Herrman  v. 
*  Great  Northern  R.  Co.  27  Wash.  472,  57 
L.R.A.  390,  68  Pac.  82;  Montgomery  &  E. 
R.  Co.  V.  Thompson,  77  Ala.  448,  54  Am. 
Rep.  72;  Penfleld  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  26  App.  Div.  413,  50  N.  Y.  Supp. 
79,  4  Am.  Neg.  Rep.  449. 

Mr.  John  E.  Hartridge  for  defendant 
in  error. 

l^hltfield,  J.,  delivered  the  opinion  of 
the  court: 

The  declaration  alleges  that  the  defend- 
ant railroad  company  "makes  use  of 
.  .  .  the  terminal  station  of  the  Jack- 
sonville Terminal  Company  for  the  dis- 
charge, care,  and  reception  of  passengers 
alighting  from  (defendant's)  trains,  and 
their  baggage;"  that  the  defendant  trans- 
ported the  plaintiff  and  his  baggage  from 
St.  Augustine  to  Jacksonville,  and  that 
"after  plaintiff's  arrival  in  Jacksonville, 
.  .  .  the  plaintiff,  at  the  invitation  of 
the  .  .  .  Jacksonville  Terminal  Com- 
pany, its  agents  or  servants,  which  was 
then  and  there  the  agent  of  said  defendant 
for  the  purpose  of  the  care,  accommodation, 
and  reception  of  passengers  and  their  bag- 
gage discharged  from  defendant's  trains, 
entered  upon  the  baggage  premises,  to  wit, 
the  baggage  platform  of  said  Jacksonville 
Terminal  Company,  for  the  purpose  of  iden- 
tifying his  said  baggage,  and  while  so  up- 
on said  baggage  platform,  one  of  a  certain 
pile  of  trunks,  carelessly,  negligently,  and 
insecurely  piled  or  left  piled  upon  said 
platform,  violently  fell  upon  the  plaintiff, 
injuring  him;  and  plaintiff  avers  that  said 
injury  occurred  to  him  by  the  negligence 
of  the  defendant,  its  agents,  servants,  and 
employees  in  so  inviting  him  to  enter  upon 
said  baggage  platform,  which  was  then  and 
there  not  a  reasonably  safe  place,  and  in 
not  maintaining  said  baggage  platform  in  a 
reasonably  safe  condition." 

Under  these  allegations  the  negligence  re- 
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lied  on  by  the  plaintiff  is  "the  negligence  of 
the  defendant,  its  agents,  servants,  and  em- 
ployees in  so  inviting  him  to  enter  upon 
said  baggage  platform,  which  was  .  .  . 
not  a  reasonably  safe  place,  and  in  not 
maintaining  said  baggage  platform  in  a 
reasonably  safe  condition."  It  is  alleged 
that  the  defendant  railroad  company 
"makes  use  of  .  .  .  the  terminal  sta- 
tion of  the  Jacksonville  Terminal  Company, 
for  the  discharge,  care,  and  reception  of 
passengers  alighting  from  its  trains,  and 
their  baggage,"  and  that  the  Jacksonville 
Terminal  Company  was  the  agent  of  the 
defendant  railroad  company  "for  the  pur- 
pose of  the  care,  accommodation,  and  re- 
ception of  passengers  and  their  baggage  dis- 
charged frpm  defendant's  trains." 

The  plea  in  effect  avers  that  the  terminal 
company  "is  a  separate  and  independent 
corporation  engaged  in  receiving  and 
delivering  baggage,  .  .  .  over  whoso 
employees  and  over  which  corporati^  the 
defendant  has  no  control,  and  (the  said 
defendant)  is  not  engaged  in  any  way  in  its 
managemeni,"  and  that  the  terminal  com- 
pany, its  agents  and  servants,  are  not  the 
agents  and  servants  of  the  defendant,  ex- 
cept for  the  purpose  of  storing  and 
delivering  baggage  discharged  from  defend- 
ant's trains. 

It  is  contended  for  the  defendant  that  the 
specifications  of  the  demurrer  to  the  plea. 
viz.f  that  it  presents  no  defense  to  the  ac- 
tion, that  it  is  not  responsive  to  the  declara- 
tion, and  that  it  admits  the  agency  alleged, 
are  not  proper  grounds  of  a  demur- 
rer, if  they  be  appropriate  in  a  motion  to 
strike  the  plea,  and  that  the  sufficiency  in 
law  of  the  plea  as  a  defense  to  the  declara- 
tion was  not  raised  by  the  grounds  of  the 
demurrer. 

Even  if  it  can  be  said  that  the  last  two 
grounds  of  the  demurrer  do  not  properly 
question  the  legal  sufficiency  of  the  plea  as 
a  defense  to  the  declaration  as  it  is  framed, 
the  first  specification  is  that  the  "plea  pre- 
sents no  defense  to  the  cause  of  action." 
This  general  ground  of  demurrer,  considered 
in  the  light  of  the  specific  statements  of  the 
rather  brief  pleadings,  is  not  wholly  insuffi- 
cient to  present  the  question  of  the  legal 
sufficiency  of  the  plea  as  a  defense  to  the 
action. 

A  demurrer  is  addressed  to  a  plea  as  an 
entirety,  and  questions  its  l^al  sufficiency 
as  the  statement  of  a  defense.  If,  consid- 
ered as  a  whole,  a  plea  does  not,  in  sub- 
stance, sufficiently  present  all  of  the  es- 
sential elements  of  a  yalid  defense  to  the 
declaration,  or  to  a  designated  count  there- 
of, to  which  it  is  directed,  the  demurrer 
should  be  sustained. 

Taken  as  a  whole,  the  plea,  in  substance. 
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ayers  that  the  terminal  company  is  a  sepa- 
rate and  independent  corporation  engaged 
in  receiving  and  delivering  baggage  to  pas- 
sengers, over  whose  employees  the  defendant 
has  no  control,  and  that  as  such  separate 
and  independent  corporation  the  terminal 
company  is  the  agent  of  the  defendant  only 
for  the  purpose  of  storing  and  delivering 
baggage  discharged  from  defendant's  trains. 
The  question  to  be  determined  is  whether 
the  alleged  negligence  in  inviting  the  plain- 
tiff, a  passenger  alighting  from  the  defend- 
ant's train,  to  the  baggage  platform  of  the 
terminal  company,  and  the  alleged  danger- 
ous position  of  the  trunks  on  the  platform, 
can  legally  be  attributed  to  the  defendant 
railroad  company. 

A  primary  duty  of  a  railroad  common 
carrier  imposed  by  law  is  to  maintain  a 
suitable  and  safe  place  for  the  delivery  of 
baggage  to  passengers  at  their  destination 
on  the  carrier's  line;  and  in  so  far  as  it  af- 
fects the  safety  of  passengers  in  the  delivery 
of  their  baggage,  this  duty  cannot  be  dele- 
gated to  another,  whether  it  be  a  separate 
and  independent  corporation  or  a  mere  em- 
ployee, so  as  to  relieve  the  carrier  of  its 
legal  liability  for  an  injury  to  the  passen- 
ger caused  by  the  negligence  of  those  en- 
gaged in  delivering  baggage  to  a  passenger 
on  the  premises  used  by  the  carrier  for  that 
purpose.  See  2  Hutchinson,  Garr.  §  938. 
Whatever  may  be  the  rule  of  liability  where 
injury  is  caused  by  the  negligence  of  the 
employees  of  an  independent  contractor  in 
other  instances  and  circumstances,  it  does 
not  operate  to  relieve  common  carriers 
from  their  primary  duty  to  maintain  safe 
accommodations  for  their  passengers  in  the 
delivery  to  them  of  their  baggage  at  the 
point  of  destination;  nor  does  the  rule  ex- 
empt such  carriers  from  the  leg&\  conse- 
quences of  the  negligence  of  those  engaged 
in  the  delivery  of  baggage  to  passengers, 
whether  those  employed  in  such  delivery  be 
the  employees  of  the  carriers,  or  other  inde- 
pendent corporations  using  and  directing 
their  own  employees  in  the  delivery  of  bag- 
gage to  passengers  at  their  destination,  on 
the  depot  premises  used  by  the  carrier.  The 
duty  of  the  carrier  to  maintain  a  suitable 
and  safe  place  for  the  delivery  of  baggage 
to  passengers  at  their  destination  on  the 
carrier's  line  is  not  changed  when  the  car- 
rier uses  the  premises,  employees,  and  facil- 
ities of  another  independent  corporation,  as 
its  agency  for  such  delivery  of  baggage  to 
passengers.  Whether  the  carrier  owns  or 
controls  the  premises  or  not,  and  whether 
the  carrier  exercises  any  authority  or  di- 
rection over  the  employees  so  engaged  or 
not,  the  carrier  is  not  relieved  of  the  legal 
consequences  of  the  negligence  of  the  em- 
ployees resulting  in  injury  to  a  paflsenger  of 
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the  carrier  while  properly  engaged  with  the 
employees  in  receiving  his  baggage  on  the 
depot  premises  at  his  destination.  See 
Thomp.  Neg.  §§  665,  669,  2804,  3392,  and 
authorities  cited;  Herrman  v.  Great  North- 
ern R.  Co.  27  Wash.  472,  67  L.R.A.  390, 
68  Pac.  82;  Bennett  v.  Louisville  &  N.  R. 
Co.  102  U.  S.  677,  26  L.  ed.  236,  7  Am.  Neg. 
Cas.  349;  Illinois  C.  R.  Co.  v.  Griffin,  25 
C.  C.  A.  413,  63  U.  S.  App.  22,  80  Fed.  278; 
Montgomery  &  E.  R.  Co,  v.  Thompson,  77 
Ala.  448,  64  Am.  Rep.  72;  Penfield  v.  Cleve- 
land,  C.  C.  &  St.  L.  R.  Co.  26  App.  Div.  413, 
60  N.  Y.  Supp.  79,  4  Am.  Neg.  Rep.  449; 
Floody  V.  Great  Northern  R.  Co.  102  Minn. 
81,  13  L.R.A.(N.S.)  1196,  112  N.  W.  876, 
1081;  Elliott,  Railroads,  2d  ed.  §  1690;  At- 
lantic Coast  Line  R.  Co.  y.  McCormick,  69 
ria.  121,  62  So.  712. 

The  plea  in  effect  avers  "that  the  said 
Jacksonville  Terminal  Company,  its  agents 
and  servants,  are  .  .  .  the  agents  and 
servants  of  the  defendant  ...  for  the 
purpose  of  storing  and  delivering  baggage 
discharged  from  defendant's  trains."  The 
averment  of  the  plea  that  the  terminal  com- 
pany "is  a  separate  and  independent  corpo- 
ration engaged  in  receiving  and  delivering 
baggage  to  passengers  going  to  and  from 
Jacksonville,  over  whose  employees  and 
over  which  corporation  the  defendant  has 
no  control,  and  is  not  engaged  in  any  waj 
in  its  management,"  does  not  relieve  the  de- 
fendant common  carrier  of  its  legal  liabil- 
ity for  the  negligence  of  the  employees  of 
its  agents  who  are  engaged  in  delivering 
baggage  on  the  depot  premises,  to  passen- 
gers there  alighting  from  defendant's  train. 

The  averments  of  the  quoted  plea  do  not 
state  the  essential  elements  of  a  defense  to 
the  allegations  of  the  declaration  that, 
"after  plaintiff's  arrival  in  Jacksonville, 
.  .  .  the  plaintiff,  at  the  invitation  of 
the  said  Jacksonville  Terminal  Company, 
its  agents  and  servants,  which  was  then  and 
there  the  agent  of  said  defendant  for  the 
purpose  of  the  care,  accommodation,  and  re- 
ception of  passengers  and  their  baggage  dis- 
charged from  defendant's  trains,  entered  the 
baggage  premises,  to  wit,  the  baggage  plat- 
form of  said  Jacksonville  Terminal  Com- 
pany, for  the  purpose  of  identifying  his  said 
baggage,  and  while  so  upon  the  baggage 
platform,  one  of  a  certain  pile  of  trunks, 
carelessly,  negligently,  and  insecurely  piled 
or  left  piled  upon  said  platform,  violently 
fell  upon  the  plaintiff"  and  injured  him. 

The  terminal  company  and  its  employees, 
while  engaged  on  the  depot  premises  in  de- 
livering baggage  to  a  passenger  alighting 
there  from  defendant's  train,  were  perform- 
ing a  primary  duty,  imposed  by  law  upon 
the  carrier  defendant  to  maintain  a  suit- 
able and  safe  place  for  the  delivery  of  bag- 


666 


FLORIDA  SUPREME  COURT, 


gage  to  passengers  at  their  destination  on 
its  line,  which  duty  cannot  be  delegated  so 
as  to  avoid  responsibility  for  its  perform- 
ance; and  the  defendant  carrier  is  liable 
for  the  legal  consequences  of  a  megligent 
performance  of  that  duty  by  the  employees 
of  the  terminal  company. 
The  judgment  is  reversed. 

Shack lef or d,  Ch.  J.,  and  Taylor,  Cock- 
rell,  and  Hocker,  JJ.,  eonciir. 


IOWA  SUPRBMB  COURT. 

ETTA    DREIER,    Admrx.,    etc.,    of    Louis 
Dreler,  Deceased,  Appt., 

V. 

THOMAS  W.  MoDERMOTT  et  al. 

(—  Iowa,  — ,  141  N.  W.  316.) 

Trial  —  direction   of    verdict  —  negli- 
gence. 

1.  The  court  may  instruct  the  jury  as  to 
the  verdict  to  be  returned  in  a  negligence 


case  when  reasonably  honest  minds  could 
reach  but  one  conclusion  upon  the  facts  in 
evidence. 

Negligence  —  attempt    to   ride    viclons 
horse  past  automobile. 

2.  The  rider  of  a  vicious  horse,  upon  see- 
ing an  automobile  approach,  and  knowing 
that  an  attempt  te  pass  it  will  result  in  a 
struggle  for  the  mastery  between  himself 
and  the  horse,  is  negligent  in  attempting  to 
keep  the  horse  in  the  road  while  the  auto- 
mobile passes,  without  warning  the  driver 
of  the  danger,  so  that  in  case  he  is  thrown 
and  killed  the  driver  of  the  automobile  can- 
not be  held  liable  for  the  injury. 

(May  7,  1013.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Pottawattamie 
County  in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate  which  was  alleged  to 
have  been  caused  by  defendants'  negligence. 
Affirmed. 

Statement  by  Oaynor,  J.: 

Action  to  recover  damages,  resulting  from 


Note.  — •  Contributory  negligence  of  driV' 
er  of  horse  encountering  automobile 
on  highway. 

As  to  duty  and  liability  of  operator  of 
automobile  with  respect  to  horses  encoun- 
tered on  highway,  see  notes  to  Christy  v. 
Elliott,  1  L.ILA.(N.S.)  223;  Mahoney  v. 
Maxfleld,  14  L.R.A.(N.S.)  251;  and  Messer 
V.  Bruening,  48  L.ILA.(N.S.)   945. 

For  the  early  cases  upon  the  question  of 
contributory  n^ligence  in  att^pting  to 
pass  an  automobile  with  frightened  horse, 
see  notes  to  Christy  v.  Elliott,  1  L.R.A. 
(N.S.)  215,  and  Cumberland  Teleph.  & 
Teleg.  Co.  ▼.  Yeiser,  31  L.R.A.(N.S.)   1137. 

For  the  cases  upon  the  question  of  con- 
tributory negligence  by  the  driver  of  horse- 
drawn  vehicles  encountering  automobiles, 
in  failing  to  observe  the  rules  of  the  road, 
the  user  of  the  present  note  is  referred  to 
the  following  notes: 

As  to  rules  of  the  road  governing  vehicles 
proceeding  in  opposite  directions,  see  note 
to  Smith  V.  Barnard,  41  L.R.A.(N.S.)   322. 

As  to  rules  of  the  road  governing  vehicles 
proceeding  in  the  same  direction,  see  note 
to  Hackett  v.  Alamito  Sanitary  Dairy  Co. 
41  L.R.A.(N.S.)  337. 

As  to  rules  of  road  governing  vehicles  at 
intersection  of  streets  and  when  turning 
across  street,  see  note  to  Molin  y.  Wark, 
41  L.R.A.(N.S.)   346. 

Generally. 

The  driver  of  an  automobile  and  the 
driver  of  a  horse  upon  a  highway  are  each 
required  to  regulate  his  own  use  by  the  ob- 
servance of  ordinary  care  and  caution  to 
avoid  receiving  injury  as  well  as  inflicting 
it  upon  another.  Indiana  Springs  Co.  v. 
50  L.RJL.(NJ9.) 


Brown,  166  Ind.  465,  1  L.R.A.(N.S.)  238, 
74  N.  B.  616,  6  Ann.  Cas.  656,  18  Am.  Neg. 
Rep.  392;  Towle  v.  Morse,  103  Me.  250; 
Spangler  v.  Markley,  39  Pa.  Super.  Ct.  351. 

It  is  the  duty  of  the  driver  of  a  horse 
when  approached  by  a  motor  vehicle  to 
exercise  the  care  and  caution  of  a  reason- 
ably prudent  person,  taking  into  considera- 
tion all  the  elements  of  the  situation,  and  a 
failure  to  do  this  constitutes  contributory 
negligence.  Arrington  v.  Horner,  88  Ran. 
817,  129  Pac.  1159. 

Ilie  driver  of  a  team  which  is  met  or. 
passed  by  an  automobile  is  confronted  with 
a  different  situation  from  the  one  he  would 
occupy  if  the  automobile  were  merely  a 
horseslrawn  vehicle,  and  he  must  take  cog- 
nisance of  the  conditions  and  act  with  ref- 
erence  to   them.     Ibid. 

Using  unsafe   horse. 

The  mere  fact  that  a  horse  which  had  pre- 
viously been  gentle  and  easily  controlled 
showed  siens  of  being  unruly  when  driven 
in  view  oi  an  automobile  does  not  impose 
upon  the  owner  the  duty  to  refrain  from 
using  him  on  the  highway  with  ordinary 
care,  and  he  is  net  guilty  of  contributory 
negligence  in  using  him,  simply  because  he 
occasionally  becomes  frightened  at  an  auto- 
mobile. Spangler  v.  Markley,  39  Pa.  Super. 
Ct.  351. 

In  Bliss  T.  Wolcott,  40  Mont.  491,  136 
Am.  St.  Rep.  636,  107  Pac.  423,  in  an 
action  to  recover  for  an  injury  received 
through  a  horse  becoming  frightened  at  an 
automobile  and  running  away,  it  was  held 
that  evidence  that  the  horse  was  unsafe 
and  would  run  away  without  apparent 
cause  was  competent  upon  the  issue  of  con- 
tributory  negligence   and    also   to  aid   the 
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injuries  received  by  being  thrown  from  a 
horse,  which  it  is  claimed  became  frightened 
at  an  automobile  on  the  public  highway. 

Messrs.  John  J.  Hees  and  H.  li.  Rob- 
ertson, for  appellant: 

As  a  general  rule  contributory  negligence 
is  a  question  of  fact  for  the  jury. 

Berry,  Automobiles,  pp.  151,  152;  Green- 
leaf  V.  Dubuque  &  S.  C.  R.  Co.  33  Iowa, 
52,  14  Am.  Neg.  Cas.  607;  Stanley  v.  Cedar 
Rapids  &  M.  City  R.  Co.  119  Iowa,  632,  93 
X.  W.  489;  Collingwood  v.  Illinois  &  I. 
Fuel  Co.  125  Iowa,  637,  101  N.  W.  283; 
Pierson  v.  Chicago  &  N.  W.  R.  Co.  127  Iowa, 
13,  102  N.  W.  149;  Schroeder  v.  Chicago  & 
N.  W.  R.  Co.  128  Iowa,  366,  103  N.  W.  985 ; 
Matthieson  y.  Burlington,  C.  R.  k  N.  R. 
Co.  125  Iowa,  90,  100  N.  W.  61,  16  Am. 
Neg.  Rep.  321;  Evans  v.  Iowa  City,  126 
Iowa,  202,  100  N.  W.  1112;  Christy  v.  El- 
liott,  216  111.  31,  1  L.R.A.(N.S.)  216,  108 
Am.  St.  Rep.  196,  74  N.  E.  1036,  3  Ann.  Cas. 
487;  Rusch  v.  Davenport,  6  Iowa,  443. 

If  the  testimony  on  the  issue  of  contribu- 
tory negligence  is  in  conflict,  or  if  the  facts 


are  not  in  dispute,  but  more  than  one  in- 
ference therefrom  can  be  fairly  and  rea- 
sonably drawn  as  to  the  care  or  want  of 
care  of  the  plaintiff  in  the  transaction,  the 
question  of  contributory  negligence  is  one 
for  the  jury. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  466;  29 
Cyc.  630;  Evans  v.  Iowa  City,  126  Iowa, 
202,  100  N.  W.  1112. 

The  question  of  contributory  negligence 
is  one  of  law  for  the  court  only,  when  the 
facts  are  undisputed  and  but  one  conclu- 
sion can  fairly  and  reasonably  be  drawn 
therefrom. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  466;  29 
Cyc.  629,  630;  Booth  ▼.  Union  Terminal  R. 
Co.  126  Iowa,  8,  101  N.  W.  147. 

Using  a  horse  or  tekm  upon  the  high- 
way, knowing  they  are  afraid  of  aiutomo- 
biles,  is  not  necessarily  contributory  .neg- 
ligence as  a  matter  of  law,  even  though  the 
person  using  such  horse  or  team  knows  it 
is  dangerous  to  do  so,  if  he  believes  that 
in  the  use  of  ordinary  care  he  can  safely 
use  the  same. 


jury  in  determining  whether  the  animal 
was  the  sole  cause  of  the  plaintiff's  injury. 
In  Cain  v.  Wintersteen,  144  Mo.  App.  1, 
128  S.  W.  274,  it  was  held  that  evidence 
of  the  reputation  of  the  plaintiff's  horse 
was  admissible  in  an  action  to  recover  for 
an  injury  sustained  by  reason  of  the  horse 
bfK'oming  frightened  at  an  automobile  on 
the  issue  of  imputed  knowledge  of  the 
plaintiff  that  the  horse  was  vicious,  where 
such  issue  is  raised  by  the  pleadings,  but 
not  otherwise. 

Failure  to  give  si^al  to  approaching  auto- 
mobile to  stop. 

It  is  held  that  the  driver  of  a  horse  is 
not  required  under  all  circumstances  to 
give  a  si^al  to  an  approaching  automobile 
to  stop,  in  order  to  free  himself  from  con- 
tributory negligence.  Strand  y.  Grinnell 
Automobile  Garage  Co.  136  Iowa,  68,  113 
N.  \V.  488. 

And  in  the  case  just  referred  to  the  ques- 
tion of  contributory  negligence  was  held  to 
have  been  properly  submitted  to  the  jury, 
and  that  a  finding  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  was 
supported  by  the  evidence  although  he  gave 
no  signal  for  the  defendant's  approaching 
automobile  to  stop.     Ibid. 

See  also  Pfeiffer  v.  Radke,  under  head- 
ing, "Driving  to  side  and  stopping." 

Keeping    lookout    in    rear. 

In  Delfs  V.  Dunshee,  143  Iowa,  381,  122 
N.  W.  236,  where  a  horse  became  fright- 
eni'd  at  an  automobile  which  approached 
from  the  rear  it  was  hold  that  the  driver 
of  a  horse-drawn  vehicle  is  not  bound  to 
keep  a  lookout  backwards,  but  that  he  has 
the  right  to  rely  upon  those  approaching 
60  L.R.A,(N.S.) 


from  the  rear  to  do  so  in  the  exercise  of 
reasonable  care. 

But  where  the  driver  of  a  horse-drawn 
vehicle  knows  that  an  automobile  is  ap- 
proaching from  the  rear  he  is  bound  to  take 
notice  of  the  fact  and  act  with  reasonable 
prudence  in  the  light  of  such  knowledge. 
Arrington  y.  Horner,  88  Kan.  8)7,  129  Pac. 
1169. 

Keeping  direct  course   and   failing  to  get 

out  of  way. 

The  mere  fact  that  the  driver  of  a  horse 
and  buggy  failed  to  get  out  of  the  way  of 
an  automobile  approaching  from  behind  at 
a  rate  of  18  or  20  miles  an  hour  is  not  of 
itself  sufficient  to  warrant  a  finding  that 
he  was  guilty  of  negligence  which  contrib- 
uted to  his  injury.  Wollaston  v.  Park,  47 
Pa.  Super.  Ct.  90. 

And  in  Savoy  v.  McLeod,  —  Me.  — ,  48 
L.R.A.(N.S.)  971,  88  Atl.  721,  where  the 
defendant  drove  his  automobile  directly  into 
the  plaintiff's  team,  it  was  held  that  the 
jury  were  justified  in  finding  from  the  evi- 
dence that  the  driver  of  the  team  was  not 
guilty  of  contributory  negligence  in  keep- 
ing a  direct  course  along  the  street. 

Driying  near  curbing. 

In  Delfs  v.  Dunshee,  supra,  where  the 
driver  of  a  horse  was  thrown  out  when  the 
vehicle  in  which  he  was  riding  came  in 
contact  with  the  curbing  by  reason  of  the 
horse  becoming  frightened  at  an  approach- 
ing automobile,  it  was  held  that  the  driver 
was  not  guilty  of  negligence  in  driving 
with  one  wheel  about  2  feet  from  the  curb- 
ing. 
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7  Am.  &  Eng.  Enc.  T-aw,  2d  ed.  392;  Mc- 
Intyre  v.  Orner,  166  Ind.  57,  4  L.R.A.(N.S.) 
1130,  117  Am.  St  Rep.  359,  76  N.  E.  750, 
8   Ann.  Cas.   1087. 

When  a  party  acts  through  fright  or 
great  excitement,  or  when  in  great  peril 
brought  about  by  defendant's  negligence,  it 
cannot  be  said  that  he  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law, 
because  he  did  not  use  the  best  judgment 
possible. 

7  Am.  &  Eng.  Enc.  Law,  399,  400;  Moore 
V.  Central  R.  Co.  47  Iowa,  688,  14  Am. 
Neg.  Cas.  657;  Burger  v.  Omaha  &  C.  6. 
Street  R.  Co.  139  Iowa,  645,  130  Am.  St. 
Rep.  343,  117  N.  W.  35;  Bruggeman  v.  lUi- 


nois  C.  R.  Co.  147  Iowa,  187,  123  N.  W. 
1007,  Ann.  Cas.  1912B,  876;  Murphy  v. 
Chicago  G.  W.  R.  Co.  140  Iowa,  332,  118  N. 
W.  390;  Deneen  v.  Houghton  County  Strwt 
R.  Co.  150  Mich.  235,  113  N.  W.  il26,  13 
Ann.  Cas.  134. 

If  plaintiff  by  his  own  negligence  puts 
himself  in  peril,  and  defendant  sees  him 
in  this  condition  in  time  to  avoid  injuring 
him  by  the  use  of  ordinary  care  upon  his 
part,  it  is  his  duty  to  do  so,  and  if  he  neg- 
lects to  use  such  care,  and  as  a  result 
thereof  plaintiff  is  Injured,  defendant  is 
liable. 

Bruggeman  v.  Illinois  C.  R.  Co.  147  Iowa, 
187,    123    N.   W.    1007,    Ann.    Cas.    1912B, 


Evidence  of  fast  driving  and  intoxication. 

In  McFern  v.  Gardner,  121  Mo,  App.  1, 
97  S.  W.  972,  which  was  an  action  arising 
out  -of  a  collision  between  an  automobile 
and  a  horse-drawn  vehicle,  the  question  of 
contributory  negligence  on  the  part  of  the 
driver  of  the  horse  was  held  to  be  for  the 
jury  where  the  evidence  was  conflicting  as 
to  a  violation  by  the  horse-drawn  vehicle 
of  an  ordinance  against  fast  driving,  and 
also  as  to  whether  the  driver  of  that  ve- 
hicle was  intoxicated,  and  there  was  evi- 
dence that  the  automobile  was  being  driven 
rapidly,  and  was  not  seen  by  the  occupants 
of  the  horse-drawn  vehicle  until  it  was  but 
a  short  distance  away,  and  also  that  the 
horse  was  pulled  away  from  the  machine 
by  the  driver. 

Getting  out  or  attempting  to  get  out   to 
lead   or   hold   horse. 

The  question  of  contributory  negligence 
on  the  part  of  the  driver  of  a  horse  who 
sustained  injury  through  its  beconaing 
frightened  at  an  automobile  is  for  the  jury 
where  it  appears  that  he  was  about  seventy 
years  old;  that  he  met  an  automobile  with- 
out lights  coming  from  the  opposite  direc- 
tion on  a  dark  night,  and  that  he  did  not 
see  the  machine  until  it  was  almost  upon 
him;  that  he  was  driving  a  gentle  horse  on 
the  proper  side  of  the  road,  and  that  as 
soon  as  he  saw  the  automobile  he  stood  up 
in  his  buggy,  signaled  the  driver  of  the 
machine  to  stop,  and  called  to  him  to  stop 
until  he  could  get  out  and  hold  his  horse; 
that  the  machine  was  slowed  down  or 
stopped,  and  that  while  he  was  attempting 
to  get  out  of  his  buggy  the  machine  was 
started  toward  him,  which  caused  the  horse 
to  shy  and  resulted  in  an  injury.  Spangler 
V.  Markley,  39  Pa.  Super.  Ct.  361. 

It  was  held  that  a  verdict  for  the  plain- 
tiff was  sustained  in  Towle  v.  Morse,  103 
Me.  250,  where  there  was  evidence  that  the 
road  was  narrow  where  the  plaintiff's  team 
and  the  defendant's  approaching  automobile 
were  likely  to  meet;  that  the  plaintiff  hal- 
looed to  attract  defendant's  attention,  and 
that  his  sister  who  accompanied  him  waved 
her  hand  for  the  defendant  to  stop,  but 
that  the  signal  was  disregarded,  and  the 
60  L.R.A.(N.S.) 


machine  was  run  into  a  dooryard;  that 
the  plaintiff  believed  that  he  could  drive  by 
safely,  but  that  the  car  was  driven  back 
into  the  road  near  the  horse,  and  that  the 
plaintiff  jumped  out  of  the  wagon  and  at- 
tempted to  lead  the  horse  by,  but  in  so  do- 
ing was  thrown  and  injured. 

Driving  to  side  and  stopping. 

Where  there  is  evidence  that  the  driver 
of  a  wagon,  upon  seeing  the  lights  of  an 
approaching  automobile  on  a  dark  night, 
turned  to  the  right,  and  stopped,  and  was 
almost  immediately  struck  by  the  automo- 
bile, and  it  appeared  that  the  road  was 
about  18  feet  wide,  and  that  the  plaintiff 
was  near  the  middle  or  slightly  to  the  left 
of  the  middle,  with  room  for  the  automo- 
bile to  pass  without  damage,  the  question 
of  contributory  negligence  was  held  to  be 
for  the  jury.  Anderson  v.  Sparks,  142  Wis. 
398,  126  N.  W.  926. 

In  Pfieffer  v.  Radke,  142  Wis.  512,  125 
N.    W.    934,    where    it    appeared    that    the 

Slaintiff,  who  was  driving  a  well-broken 
orse  along  a  road  21  or  22  feet  wide,  upon 
the  approach  of  the  defendant's  automobile, 
drove  as  far  to  the  right  as  possible  and 
stopped  his  horse,  leaving  ample  room  for 
the  automobile  to  pass,  the  court  said  that 
there  was  no  evidence  of  contributory  neg- 
ligence, although  it  also  appeared  that  no 
signal  was  given  to  the  driver  of  the  auto- 
mobile to  apprise  him  of  the  fact  that  the 
horse  was  frightened. 

Driving    rapidly    toward    vehicle    in    dark 
without  knowing  its  character  or  course. 

The  question  of  contributory  negligence 
should  be  submitted  to  the  jury  where  there 
is  evidence  that  on  a  dark  night  the  driver 
of  a  horse-drawn  vehicle  approaching  a 
bridge  observed  some  vehicle  crossing  the 
bridge;  that  after  he  saw  it  cross  the  bridge 
he  paid  no  more  attention  to  it,  although  he 
thought  it  was  a  buggy,  and  that  it  had  been 
turned  around  and  was  being  driven  in  the 
other  direction ;  that  he  continued  to  drive 
toward  the  bridge  at  higli  speed,  having  one 
of  his  children  in  his  lap  so  that  his  view 
was  somewhat  obstructed;  that  when  his 
horse   came    opposite    the    vehi'^le,    which 
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876;  Welsh  v.  Tri-City  R.  Co.  148  Iowa, 
200,  126  N.  W.  1118. 

When  the  driver  of  an  automobile  ap- 
proaches a  person  riding  a  horse  which  is 
restive,  or  becomes  frightened,  and  he  sees 
that  the  horse  is  restive  or  frightened  or 
may  become  so,  or  ought  to  discover  its 
condition,  it  is  the  duty  of  the  driver  to 
stop  his  machine  whether  the  rider  of  the 
horse  signals  him  to  stop  or  not. 

Delfs  V.  Dunshee,  143  Iowa,  381,  122  N. 
W.  236;  Raber  v.  Hinds,  133  Iowa,  312,  110 
N.  W.  597;  Strand  v.  Qrinncll  Automobile 
Garage  Co.  136  Iowa,  72,  113  N.  W.  488; 
Walkup  V.  Beebe,  139  Iowa,  399,  116  N.  W. 


321 ;  Scott  ▼.  O'Leary,  —  Iowa,  — ,  138  N. 
W.  512. 

Messrs.  John  P.  Organ  and  W.  H.  Kill- 
pack,  for  appellees: 

Negligence,  like  any  other  fact  essential 
to  make  out  a  cause  of  action,  is  not  al- 
ways a  question  of  fact  for  the  jury,  but 
when  from  the  undisputed  facts  but  one 
conclusion  can  be  reasonably  drawn,  it  is 
then  a  question  of  law  for  the  court. 

Bamhart  v.  Chicago,  M.  k  St.  P.  R.  Co. 
97  Iowa,  664,  66  N.  W.  902;  Tucker  v. 
Tucker,  138  Iowa,  344,  116  N.  W.  119; 
Wilson  V.  Illinois  C.  R.  Co.  150  Iowa,  38, 
34  L.R.A.(N.S.)  687,  129  N.  W.  340;  Artz 
V.  Chicago,  R.  I.  &  P.  R.  Co.  34  Iowa,  163 ; 


proved  to  be  an  automobile,  the  machine 
emitted  a  loud,  explosive  noise,  which 
'  caused  the  horse  to  jump  and  upset  the 
buggy.  Gipe  v.  Lynch,  155  Iowa,  627,  136 
N.  W.  714. 

Allowing  person  to  sit  where  driving  is  in- 
terfered with. 

The  question  whether  the  driver  of  a 
tractable  horse  attached  to  a  buggy,  who 
was  injured  by  reason  of  her  liorse  taking 
fright  at  the  defendant's  automobile,  is 
guilty  of  contributory  negligence  in  allowing 
a  child  to  sit  on  an  improvised  seat  in  the 
front  of  the  buggy,  and  in  allowing  a 
woman  sitting  beside  her  to  hold  another 
child  in  her  lap,  and  whether  this  interfered 
with  her  driving,  is  for  the  jury.  Shaffer 
V.  Coleman,  35  Pa.  Super.  Ct.  386. 

See  also  Gipe  v.  Lynch,  under  heading, 
"Driving  rapidly  toward  vehicle  in  dark 
without  knowing  its  character  or  course." 

Refusal  of  driver  to  move. 

Whether  the  driver  of  a  horse  attached 
to  the  plaintiff's  cab  was  guilty  of  con- 
tributory negligence  is  for  the  jury  where 
there  is  evidence  that,  upon  the  refusal  of 
the  driver  of  the  plaintiff's  cab  to  yield  an 
advantageous  position  in  a  line  of  cabs  at 
the  demand  of  the  driver  of  the  defendant's 
electric  cab,  the  driver  of  the  latter  cut  in 
ahead  of  the  plaintiff's  cab  and  backed  into 
the  horse.  Curley  v.  Electric  Vehicle  Co. 
68  App.  IMv.  18,  74  N.  Y.  Supp.  35. 

Hitching  horse  to  vehicle  beside  roadway. 

In  Baugher  v.  Harman,  110  Va.  316,  66 
S.  E.  86,  which  was  an  action  to  recover 
for  an  injury  sustained  by  one  who  was  as- 
sisting in  hitching  a  horse  to  a  vehicle, 
through  the  horse  becoming  frightened  at 
an  automobile,  the  evidence  was  held  in- 
sufficient to  show  negligence  on  the  part  of 
the  driver  of  the  automobile;  and  the  act 
of  the  plaintiff  and  his  assistants  in  at- 
tempting to  hitch  an  "automobile  shy" 
horse  to  a  vehicle  in  a  crowded  street, 
when  it  appeared  that  there  were  several 
hitching  lots  near  by,  was  characterized  as 
imprudent. 
60  L.RJk.(N.8.) 


Miscellaneous. 

In  Sheppard  v.  Johnson,  11  Q&.  App.  280, 
75  S.  E.  348,  it  was  held  that  the  evidence 
warranted  a  finding  that  the  plaintiff  was 
not  negligent,  where  she  testified  that  she 
was  driving  along  the  highway  at  a  point 
near  a  public  crossing  where  an  electric 
light  was  shining  brightly,  and  that  she 
heard  no  signal  from  the  defendant's  auto- 
mobile, and  that  the  machine  ran  into  her 
wagon  almost  simultaneously  with  her 
seeing  it,  and  was  actually  upon  her  before 
she  realized  how  close  it  was. 

The  question  of  contributory  negligerice 
was  held  to  be  for  the  jury  in  Fletcher  v. 
Dixon,  107  Md.  420,  68  Atl.  875,  and  on  a 
subsequent  appeal  of  the  case  in  113  Md. 
101,  77  Atl.  326,  where  the  plaintiff,  who 
was  driving  her  horse  along  the  highway, 
was  thrown  out  in  consequence  of  the  horse's 
becoming  frightened  at  an  automobile 
which  was  not  driven  to  the  side  of  the 
road  and  stopped  in  order  to  allow  the 
plaintiff  to  pass.  The  exact  facts  relating 
to  the  plaintiff's  conduct  are  not  shown  in 
these  cases. 

In  an  action  for  an  injury  sustained  by 
a  horse  becoming  frightened  at  an  automo- 
bile, an  instruction  that  if  the  plaintiff 
was  guilty  of  contributory  negligence,  that 
is,  negligence  that  contributed  in  any  way 
to  the  accident  and  but  for  which  it  would 
not  have  occurred,  he  could  not  recover,  is 
not  objectionable  on  the  ground  that  the 
jury  were  thereby  allowed  to  find  the  plain- 
tiff guilty  of  contributory  negligence  in  be- 
ing at  the  place  where  he  was  injured. 
Gipe  V.  Lynch,  155  Iowa,  627,  136  N.  W. 
714. 

In  Gearhart  v.  Stouder,  —  Iowa,  — ,  143 
N.  W.  499,  where  there  was  some  evidence 
tending  to  show  contributory  negligence  on 
the  plaintiff's  part  in  turning  her  horse  on 
the  approach  of  the  defendant's  automobile, 
it  was  held  that  an  instruction  that  if  the 
plaintiff  by  her  own  negligence  contributed 
to  her  injury  she  could  not  recover  was  not 
erroneous  because  it  failed  to  tell  the  jury 
that  the  plaintiff's  negligence  could  not  be 
contributory  unless  it  was  a  direct  and 
proximate  cause  of  her  injury. 

J.  T.  W. 
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Pulley  V.  Chicago,  B.  k  Q.  R.  Co.  94  Towa, 
565,  63  N.  W.  328;  Hansen  y.  State  Bank 
Bldg.  Co.  100  Iowa,  672,  69  N.  W.  1020,  1 
Am.  Neg.  Rep.  45. 

When  one  puts  himself  in  a  place  where 
the  danger  is  so  manifest  as  to  prevent  a 
reasonably  prudent  and  cautious  person 
from  risking  it,  it  is  n^ligence  upon  his 
part,  and  no  recovery  can  be  had  for  the 
damages  suffered  thereby. 

Gorman  v.  Des  Moines  Brick  Mfg.  Co. 
99  Iowa,  257,  68  N.  W.  674;  Sutton  v.  Des 
Moines  Bakery  Co.  136  Iowa,  390,  112  N. 
W.  836;  Erdman  v.  Deer  River  Lumber  Co. 
104  C.  C.  A.  482,  182  Fed.  42;  Kroger  v. 
Cumberland  Fruit  Package  Co.  146  Wis. 
433,  36  L.R.A.(N.S.)  473,  130  N.  W.  613; 
Flagg  V.  Chicago,  D.  &  C.  6.  T.  Junction 
R.  Co.  96  Mich.  30,  21  L.R.A.  835,  56  N.  W. 
444;  Cornell  v.  Detroit  Electric  R.  Co.  82 
Mich.  495,  46  N.  W.  791;  Oates  v.  Metro- 
politan Street  R.  Co.  168  Mo.  536,  68 
L.R.A.  447,  68  S.  W.  906. 

It  is  a  general  rule  that  where  an  emer- 
gency is  brought  about  by  the  person  in- 
jured negligently  placing  himself  in  a  po- 
sition of  peril,  he  cannot  recover. 

Powers  V.  Iowa  C.  R.  Co.  —  Iowa,  — , 
136  N.  W.  J049. 

Oaynor,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  the  administratrix  of  the 
estate  of  one  Louis  Dreier,  and  as  such 
brings  this  action  to  recover  damages  of  the 
defendants,  and  predicates  her  right  to  re- 
cover on  what  she  claims  to  be  the  negli- 
gence of  the  defendants. 

The  facts  alleged  in  her  petition  upon 
which  she  predicates  her  right  to  recover 
are  substantially  these:  That  on  or  about 
the  12th  day  of  September,  1910,  the  de- 
fendants Chapman  &  Son  were  in  the  busi- 
ness of  running  automobiles  for  hire.  That 
the  other  defendant,  McDermott,  was  in  the 
employment  of  these  defendants,  and  was 
charged  with  the  duty  of  running  or  driv- 
ing defendants'  automobiles  from  place  to 
place.  That  on  said  day  the  defendant 
McDermott  was  in  charge  of,  and  operating, 
an  automobile  for  the  other  defendants,  and 
while  so  doing  negligently  and  carelessly 
drove  one  of  defendants'  cars  with  great 
force  and  violence  into  and  against  a  horse 
on  which  Louis  Dreier  was  then  riding  on 
the  public  highway,  knocking  the  horse 
down,  breaking  its  leg,  thereby  throwing 
the  said  Louis  Dreier  from  said  horse  to 
the  ground,  causing  injuries  from  which  he 
subsequently  died.  That  said  McDermott 
was  at  the  time  of  the  collision  driving  said 
automobile  at  a  high  and  dangerous  rate 
of  speed  without  due  regard  to  the  use  of 
said  highway  by  others,  and,  while  pro- 
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ceeding  upon  the  highway  at  the  point  of 
the  collision,  turned  the  automobile  to  the 
left  or  wrong  side  of  the  road,  and  on  the 
side  on  which  Dreier  then  was,  and  fur- 
ther was  guilty  of  negligence  in  that  he  did 
not  use  ordinary  care  to  prevent  the  col- 
lision and  the  injuries  consequent  thereup- 
on. That  he  failed  to  exercise  ordinary 
care,  in  that  he  did  not  stop  when  he  saw, 
or  should  have  seen,  the  horse  on  which 
Dreier  was  riding  had  become  restive.  The 
plaintiff  further  says  that  the  said  Louis 
Dreier  was  free  from  any  negligence  on 
his  part  contributing  to  his  injury.  The 
defendant,  for  answer  to  the  plaintiff's 
claim,  denies  each  and  every  allegation 
thereof. 

Upon  the  issues  thus  tendered  the  cause 
was  tried  to  a  jury.  At  the  conclusion  of 
all  the  testimony,  the  defendants  moved  the 
court  for  an  instruction  to  the  jury  to  re- 
turn a  verdict  for  the  defendants  on  the 
grounds:  (1)  That  there  was  no  evidence 
before  the  jury  showing,  or  tending  to 
show,  any  act  of  n^ligence  on  the  part  of 
the  defendant  such  as  charged  by  the  plain- 
tiff in  her  petition.  (2)  That  the  evidence 
before  the  court  did  not  show  that  the  said 
Louis  Dreier  was  free  from"  negligence  on 
his  part  contributing  to  the  injuries  of 
which  the  plaintiff  complains. 

The  court,  upon  the  submission  of  the  mo- 
tion, overruled  the  motion  on  the  first 
ground,  and  sustained  it  on  the  second 
ground,  saying:  "There  is  some  question 
upon  the  whole  record  in  my  judgment  as  to 
whether  negligence  is  shown  on  the  part  of 
the  defendant  McDermott,  but  upon  that 
question  I  would  let  the  case  go  to  the  jury, 
but  on  the  other  question  raised  by  the  mo- 
tion, to  wit,  the  negligence  of  the  said  Ix)uis 
Dreier,  I  think  the  motion  of  the  defendant 
ought  to  be  sustained."  Upon  that  question 
the  jury  were  directed  to  return  a  verdict 
for  the  defendant,  and  did  return  a  verdict 
for  the  defendant,  and  upon  the  verdict  so 
returned  a  judgment  was  entered  against 
the  plaintiff,  and  from  this  ruling  and  judg- 
ment the  plaintiff  appeals. 

It  must  be  borne  in  mind  that  in  all 
cases  of  this  kind,  under  the  repeated  hold- 
ings of  this  court,  the  burden  of  proof  rests 
upon  the  plaintiff,  not  only  to  establish  the 
negligence  charged  against  the  defendant, 
but  also  to  show,  by  a  preponderance  of  the 
evidence,  that  the  party  claimed  to  have 
been  injured  by  such  negligence  was  free 
from  any  negligence  on  his  part  contribut- 
ing to  the  injury  of  which  complaint  is 
made,  or  to  the  conditions  out  of  which  the 
injuries  arose. 

Negligence  is  predicated  primarily  up- 
on a  failure  to  discharge  a  duty,  whether 
that  duty  be  owing  to  the  public  generally 
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or  to  the  individual,  and  is  defined  to  be 
the  doing  of  some  act  which  a  reasonably 
prudent  and  cautious  man  would  not  do 
under  like  circumstances,  or  the  omission 
to  do  some  act  which  a  reasonably  pru- 
dent and  cautious  man  would  not  omit  to 
do  under  like  circumstances,  and  which  un- 
der the  law  or  by  reason  of  peculiar  re- 
lationships existing  it  was  his  duty  to  do, 
or  his  duty  not  to  do. 

It  is  true  that  the  negligence  of  the  de- 
fendant and  the  freedom  from  contribu- 
tory negligence  on  the  part  of  the  person 
complaining  is  usually  a  question  for  the 
jury,  and  it  has  been  held  that,  even  where 
the  facts  upon  which  negligence  is  predi- 
cated are  not  in  dispute,  it  is  sometimes  a 
question  for  the  jury  to  say  whether  or 
not  the  cotu*Be  of  conduct  charged  and 
proven  is  in  itself  negligence;  for  them  to 
say,  from  the  facts  proven,  whether  or  not, 
under  the  circumstances  of  the  case,  a  rea- 
sonably prudent  and  cautious  man  would 
have  done  or  would  have  omitted  to  do  the 
things  charged  to  have  been  done.  But  this 
is  not  a  hard  and  fast  rule;  for  it  has  been 
held  that  when  reasonably  honest  minds, 
having  before  them  all  the  facts,  could,  up- 
on a  question  of  negligence  or  freedom  from 
contributory  negligence,  reach  but  one  con- 
clusion, it  then  becomes  a  question  for  the 
court,  and  then  it  becomes  the  duty  of 
the  court  to  instruct  the  jury  definitely  and 
distinctly  as  to  what  their  duty  is  under 
the  record  so  made. 

Negligence  charged  against  the  defend- 
ant as  a  primary  and  moving  cause  of  the 
injury  is  no  different  in  its  essential  ele- 
ments than  is  the  negligence  of  the  plain- 
tiff which  contributes  to  the  injury  com- 
plained of.  No  party  can  complain  of  the 
negligence  of  another  where  his  own  neg- 
ligence is  a  concurring  cause  in  producing 
injuries.  Where  the  negligence  of  both  par- 
ties contributes  to  the  result,  the  courts 
will  not  hear  the  complaints  of  either.  It 
is  said  that  this  rule  is  based  upon  two 
considerations:  (1)  That  no  one  shall  be 
permitted  to  take  advantage  of  his  own 
wrong.  (2)  Upon  the  supposed  inability 
'  of  a  court  of  law  to  apportion  the  damages 
occurring  to  the  respective  faults  of  the 
parties. 

So  far  as  this  case  is  concerned,  upon 
the  record  here  presented,  we  have  but  one 
question  to  consider,  and  that  is:  Dfd  the 
evidence  before  the  court  at  the  time  of  the 
ruling  on  the  motion  present  such  a  state  of 
facts,  which,  being  conceded  (and  they  must 
be  conceded  for  the  purpose  of  this  case), 
that  they  showed  such  conduct  on  the  part 
of  the  deceased,  contributing  to  the  condi- 
tion out  of  which  the  injuries  grew,  that 
honest  minds,  dwelling  upon  the  facts  so 
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presented,  could  reach  but  one  conclusion, 
— a  conclusion  adverse  to  the  plaint iff's 
claim  that  the  deceased  was  free  from  any 
negligence  contributing  to  his  injury,  or  the 
conditions  out  of  which,  and  as  a  conse- 
quence of  which,  the  injury  complained  of 
arose  and  followed.  To  sustain  the  ruling 
of  the  court,  this  question  must  be  an- 
swered in  the  affirmative.  Otherwise,  it 
was  a  question  for  the  jury. 

The  trial  court  was  of  the  opinion  that 
the  evidence  was  insufficient  to  show  that 
the  deceased  was  free  from  negligence  on 
his  part  contributing  to  the  injury  of  which 
the  plaintiff  complained,  and  the  court  so 
held  in  full  recognition  of  the  rule  herein- 
before stated.  It  becomes  our  duty,  there- 
fore, to  examine  the  evidence  upon  whieli 
the  court's  puling  was  predicated,  and  to 
ascertain  therefrom  whether  or  not  it  pre- 
sented such  a  state  of  facts  that  honest 
minds  could  not  differ  as  to  the  conclusion 
that  should  be  reached. 

It  appears  from  the  evidence  in  this  case 
that  the  road  on  which  the  deceased  and 
the  defendant,  McDermott,  were  traveling 
runs  east  and  west;  that  the  defendant,  Mc- 
Dermott,^  was  driving  an  automobile,  pro- 
ceeding westward  on  the  road,  and  the  de- 
ceased proceeding  eastward  on  the  same 
road;  that  at  the  point  where  they  met 
there  are  banks  on  either  side;  tliat  the 
roadway  was  about  24  feet  wide;  that  the 
deceased  was  riding  a  very  fine,  high-bred 
mare,  being  three-quarters  running  stock, 
very  quick  of  action,  and  difficult  to  handle 
and  control  when  excited  or  frightened; 
that  he  had  known  this  mare  intimately  for 
several  years,  had  ridden  her  frequently  and 
knew  her  peculiar  characteristics,  and  the 
manner  in  which  she  conducted  herself 
when  frightened,  knew  that  she  was  afraid 
of  automobiles  and  traction  engines;  that 
he  purchased  her  from  one  Dr.  Wyland,  who 
had  owned  her  for  about  seven  years;  that 
he  worked  for  Dr.  Wyland,  and  had  an  op- 
portunity of  seeing  and  knowing  this  horse 
and  her  eccentricities  and  vagaries;  that 
he  purchased  her  from  Dr.  Wyland,  and 
that  at  the  time  he  purchased  her  he  was 
told  that  she  was  afraid  of  automobiles 
and  traction  engines,  and  that  he  should 
look  out  for  her  at  such  times,  or  she  would 
get  him.  It  appears  that  this  mare  from 
her  earliest  years  was  inclined  to  be  un- 
manageable. Even  when  a  colt,  she  was 
difficult  to  handle,  and  exceedingly  difficult 
to  control,  and  that  her  owner  had  much 
trouble  in  breaking  her  to  do  any  sort  of 
work. 

One  CJarlson,  testifying,  said:  *When  she 
was  a  young  mare,  she  would  do  anything 
except  what  I  wanted.  She  would  kick  and 
buck  and  strike.     She  would  rear  up,  and 
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fall  over  other  horses.  We  tried  to  work 
her  on  the  plow  and  cultivator.  She  would 
rear  and  plunge  in  the  air,  and  quite  often 
get  scared  or  mad.  The  first  time  we 
hooked  her  up,  she  kicked  for  several 
hours.  She  would  kick  and  jump  and  strike 
the  ground.  She  was  very  rapid  in  her 
movements.  She  would  try  to  run.  She 
was  afraid  of  most  everything  on  the  road. 
The  most  scary  and  nervous  horse  I  ever 
worked,  and  I  have  broken  a  great  many 
horses.  I  traded  her  to  Dr.  Wyland,  from 
whom  the  deceased  purchased  her.*' 

Dr.  W^yland  testified:  *T  never  drove  her 
single.  Whenever  we  met  an  automobile 
on  the  road,  she  would  give  evidence  of  be- 
ing frightened.  She  was  very  hard  to 
handle.  Far  more  than  the  ordinary  horse. 
I  could  manage  her,  but  I  had  to  hold  tight 
rein  on  her.  She  would  always  run  if  she 
got  a  loose  rein.  She  was  quick  as  light- 
ning, and  had  racing  blood  in  her.  Louis 
Dreier  had  charge  of  her  when  he  worked 
for  me.  He  often  went  out  with  me. 
When  we  met  automobiles,  she  would  al- 
ways act  as  if  she  were  frightened,  scared. 
Whenever  I  saw  an  automobile  coming,  I 
always  began  to  get  ready  for  bu^ness.  T 
knew  there  would  be  something  doing,  un- 
less she  was  tired  out.  If  she  was  real 
tired,  she  wouldn't  pay  much  attention; 
but  if  she  was  not  tired,  or  was  in  an  ac- 
tive condition,  you  coukl  feel  that  she  was 
going  to  do  something.  I  had  to  be  very 
careful  when  I  approached  an  automobile 
to  know  that  I  had  her  in  check.  When 
I  sold  her  to  Dreier,  I  told  him  that  she  was 
afraid  of  automobiles  and  traction  engines, 
and  that  4f  he  didn't  look  out,  she  would 
get  him.' " 

Witness  Gorman  testified:  "I  saw  this 
mare  once  when  Dreier  was  riding  her.  I 
was  using  a  road  grader.  The  horse  got 
scared  before  she  reached  the  grader, 
whirled  and  'tried  to  get  away,  and  threw 
herself  back.  When  the  mare  fell,  Dreier 
fell  with  her.  Wlien  she  got  up,  or  was 
in  the  act  of  getting  up,  he  mounted  the 
saddle,  and  she  ran  right  into  my  horses. 
She  went  like  a  shot  out  of  a  gun.  She 
was  violent.  I  would  call  her  a  kind  of 
an  outlaw.  She  was  very  quick.  I  saw 
her  one  time  coming  down  by  the  pump. 
An  engine  we  used  for  pumping.  He  was 
riding  her  at  the  time.  She  went  down 
into  the  ditch  with  him.  She  did  not 
throw  herself.  If  she  had  gone  down  in 
the  ditch  like  she  did  in  the  road,  she 
would  have  killed  him.  He  didn't  get  off 
of  her.  The  actions  of  the  mare  were 
quick,  and  the  boy  was  quick.  He  was  an 
awful  good  rider.  The  deceased  and  Klop- 
ping  were  the  best  riders  that  ever  came 
to  Neola." 
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Witness  Ryan  testified:  "She  was  rery 
scary  and  very  quick  and  very  fast.  She 
was  so  quick  and  so  fast  that  I  have  seen 
her  go  out  from  under  the  deceased  two 
difi'erent  times.  I  mean  by  going  from 
under  him  that  the  horse  would  start  and 
jump  so  quickly,  and  would  go  on  and 
leave  him  on  the  ground  behind  her,  and 
other  times  I  have  seen  her  move  so  quick- 
ly that  he  would  go  off  clear  back  to  the 
back  part  of  the  horse,  and  he  would  grab 
her  neck  to  keep  from  going  from  under 
her.  I  have  seen  that  several  times.  I 
have  seen  her  go  along  and  jump  over 
embankments  on  the  side  of  the  road. 
Louis  Dreiev  was  riding  her  at  the  time. 
She  was  a  horse  that  you  wouldn't  know 
what  to  expect  from.  The  time  she  jumped 
over  the  bank  was  when  she  met  an  auto- 
mobile in  the  road.  It  was  quite  a  ways 
off  at  the  time."  He  further  testified: 
"I  would  call  Louis  Dreier  a  good  rider,  but 
a  careless  rider.  I  rode  with  Dr.  Wyland 
once  when  he  owned  the  horse.  I  have  seen 
the  horse  run  away.  I  have  ridden  the 
horse  myself.  I  rode  her  once.  I  then 
had  experience  enough  with  her." 

Witness  Klopping  testified:  "A  day  or 
two  before  the  accident  the  deceased  drove 
this  mare  with  another  horse  by  my  auto- 
mobile, which  was  standing  still.  The 
mare  got  frightened  when  he  attempted  to 
pass  the  car.  She  plunged  and  went  by  on 
the  gallop.  He  drove  into  my  yard.  When 
I  came  in,  she  shied  again,  but  he  held 
her.  I  told  him  not  to  drive  too  close. 
He  replied  that  she  wasn't  half  as  scared 
as  she  let  on  to  be,  and  said  I  should  have 
seen  her  the  other  day.  He  says:  1  was 
going  up  a  hill  and  met  a  car  coming 
down.  The  mare  waited  in  the  road  until 
the  car  got  pretty  close  to  me,  and  then 
she  wheeled  around  and  ran  down  the  hill 
with  me.'  I  asked  him  if  he  could  not 
hold  her,  and  he  said,  'No."* 

It  appears  that  at  the  time  of  the  acci- 
dent the  deceased,  seeing  the  automobile 
approaching  from  afar,  reined  his  horse  on 
the  south  side  of  the  road,  facing  the  ap- 
proaching car;  that  he  gave  no  signal  to 
the  driver  of  the  automobile  that  indicated,  . 
in  the  least,  that  he  had  any  fear  of  hit 
ability  to  manage  and  control  this  mare  in 
the  event  she  took  fright;  that  no  notice 
or  warning  was  given  by  him  to  the  driver 
thai  any  danger  attended  him  on  account 
of  its  approach.  He  sat  and  waited  for 
the  automobile,  and  the  horse  gave  no  indi- 
cation, so  far  as  this  record  shows,  of  any 
disposition  on  its  part  to  become  fright- 
ened until  the  automobile  had  practically 
reached  a  point  almost  directly  opposite 
the  standing  horse;  that  it  then  wheeled 
suddenly  and  started  back;  that  a  stnig* 
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gle  then  ensued  between  the  boy  and  the 
marc  for  the  mastery;  that  the  boy  suc- 
ceeded in  controlling  her  movements  to  such 
an  extent  that  she  wheeled  again  towards 
the  automobile;  that  the  automobile  then 
waa  on  the  north  side  of  the  road,  mov- 
ing slowly;  that,  when  the  horse  was 
turned,  she  reared  on  her  hind  feet  and 
struck  out  with  her  forefeet;  that  there 
were  in  the  back  seat  of  the  automobile 
at  the  time  three  young  ladies;  that  the 
defendant  McDermott,  observing  the  wild 
and  reckless  character  of  the  mare,  as  in- 
dicated by  her  conduct,  fearing  that  she 
would  injure  his  passengers,  wheeled'  sud- 
denly to  the  left  and  drove  the  automobile 
into  the  south  bank;  that  in  the  mix-up 
the  boy  was  thrown  from  the  mare  and 
killed,  his  neck  being  broken;  that  the 
mare  kicked  and  broke  the  wind  shield  in 
front  of  the  automobile;  that  after  Mc- 
Dermott  had  wheeled  his  car  to  the  left 
and  into  the  south  bank,  presumably  in 
order  to  avoid  the  collision,  the  horse  was 
still  rearing  and  plunging  a  few  feet  from 
the  automobile.  Then  instantly  the  horse 
came  back  to  the  rear  of  the  car,  and 
Dreier  was  still  then  on  the  horse,  and  it 
was  rearing  and  plunging.  The  horse  threw 
her  head  and  struck  Dreier  in  the  face. 
He  fell  to  the  ground  and  dislocated  his 
neck. 

It  is  not  apparent  from  the  record  clear- 
ly just  when  it  was  that  the  horse  kicked 
the  wind  shield  and  broke  the  glass  and 
the  side  lamp,  but  it  does  appear  that  these 
things  happened  in  the  mix-up,  and  that 
immediately  thereafter  the  horse  ran  away, 
and  was  subsequently  discovered  with  one 
of  its  hind  legs  broken  and  many  scars 
and  bruises  on  its  body.  The  whole  mat- 
ter happened  so  quickly  that  it  is  diffi- 
cult to  say  from  the  record  just  at  what 
point,  time,  or  place  any  of  the  conditions 
shown  to  exist  after  the  injury  actually 
occurred  or  were  brought  about. 

There  is  much  confusion  among  the  wit* 
nesses  as  to  what  happened  at  the  point  of 
injury.  There  is  no  doubt  that  the  occu- 
pants of  the  automobile  were  at  the  time 
greatly  frightened.  A  rearing,  plunging, 
maddened  horse,  in  close  proximity  to  the 
occupants  of  such  a  vehicle,  has  not  a  tend- 
ency to  quiet  the  nerves,  or  to  give  calm, 
coo],  and  dispassionate  judgment  as  to  the 
details  of  what  is  being  done.  But  we  have 
no  concern  with  the  testimony  touching 
the  conduct  of  the  defendant,  since  that 
matter  was  disposed  of  by  the  trial  court. 
Our  concern  is  only  with  the  conduct  of  the 
deceased,  and  to  ascertain  and  determinp 
from  conceded  facts  whether  or  not  be  was 
guiltv  of  negligence  contributing  to  the 
50  L.R^.(N.S.) 


conditions  existing  there  which  resulted  in 
his  death. 

Some  testimony  has  been  introduced 
tending  to  modify,  but  none  to  contradict, 
the  force  of  the  testimony  liereinbefore  set 
out.  Evidence  is  only  for  the  purpose  of 
carrying  to  the  mind  of  the  trier  the 
knowledge  of  the  existence  or  nonexistence 
of  disputed  facts,  and  we  are  of  the  opin- 
ion that  no  one  can  read  this  whole  record, 
and  not  feel  convinced  beyond  a  doubt 
that  the  mare  upon  which,  plaintiff  was 
riding  at  the  time  of  his  injury  was  wild, 
vicious,  and  unmanageable  when  fright- 
ened, and  that  she  was  easily  fright- 
ened when  approached  by  an  automobile; 
that  the  deceased  knew  this  fact  when  he 
saw  the  automobile  approaching;  that 
when  he  reined  his  horse  by  the  side  of  the 
road,  and  saw  the  automobile  approach- 
ing, he  smelt  the  smoke  of  battle  from 
afar  off;  that  he  knew  that  a  struggle 
must  take  place  between  him  and  his  mare 
for  the  mastery.  He  waited  for  the  strug- 
gle, and.  the  struggle  came,  and  the  conse- 
quences complained  of  followed;  that  from 
the  knowledge  he  had  of  this  mare,  of  her 
disposition,  and  what  he  might  reasonably 
have  anticipated  concerning  her  conduct, 
common  prudence  would  have  suggested  at 
least  that  he  give  warning  to  the  driver 
■of  the  car  as  he  approached,  and  this,  if 
not  for  his  own  safety,  for  the  safety  of 
the  occupants.  Common  prudence  would 
have  suggested  that  he  turn  from  the  point 
of  danger,  or  that  he  dismount  until  the 
automobile  had  passed.  None  of  these 
things  he  did,  or  attempted  to  do.  He 
was  a  good  rider,  nervy  and  full  of  cour- 
age. He  thought  that  he  could  control  the 
mare.  He  knew  that  in  many  of  these 
contests  he  had  been  vanquished,  but  still 
his  courage  rose  above  the  danger.  The 
approach  of  danger  has  an  exhilarating  ef- 
fect upon  many,  and  they  meet  it  in  hope- 
ful expectation  of  victory.  They  like  the 
struggle,  and  defeat  only  serves  as  an 
additional  incentive  to  the  struggle.  This 
seemed  to  be  characteristic  of  the  de- 
ceased. Men  have  a  right  to  assume  posi- 
tions of  danger.  They  have  a  right  to 
struggle  for  the  mastery.  They  have  a 
right,  so  far  as  they  themselves  are  con- 
cerned, to  imprudently  put  themselves  in 
positions  of  danger,  but.  when  they  do 
this,  the  consequences  of  their  rashness 
must  fall  upon  their  own  heads. 

It  has  been  repeatedly  held  that  where 
one  knowingly  places  himself  in  a  place 
of  danger  which  he  might  easily  have 
avoided  he  assumes  all  the  risks  incident 
thereto.  It  has  been  held  where  one  knew 
that  the  horse  he  was  riding  or  driving 
became    frightened    at    the    approach    of 
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trains,  and  he  remained  in  the  seat  until 
the  train  approached  and  scared  the  horse, 
he  was  guilty  of  contributory  negligence, 
on  the  ground  that  he  did  not  exercise  that 
care  for  his  own  safety  under  the  circum- 
stances which  a  reasonably  prudent  and 
cautious  man  would  have  exercised.  In 
support  of  this,  see  Cornell  v.  Detroit  Elec- 
tric R.  Co.  82  Mich.  496,  46  N.  W.  791.  See 
also  Flagg  v.  Chicago,  D.  &  C.  G.  T.  Junc- 
tion R.  Co.  96  Mich.  30,  21  L.R.A.  835,  55  N. 
W.  444.  In  the  last-mentioned  case  it  was 
said:  The  plaintiff  saw  the  danger,  knew 
the  colt  was  young,  not  accustomed  to  the 
place,  and  that  there  was  a  safe  way  out, 
and,  instead  of  adopting  such  a  course, 
she  took  a  chance  of  holding  the  colt  and 
let  the  train  pass.  This  was  a  miscalcu- 
lation on  chances,  and  she  must  suffer  the 
consequence.  As  bearing  upon  this  propo- 
sition, see  Gorman  v.  Des  Moines  Brick 
Mfg.  Co.  99  Iowa,  267,  68  N.  W.  674;  Sut- 
ton T.  Des  Moines  Bakery  Co.  135  Iowa, 
390,  112  N.  W.  836;  Erdman  v.  Deer  River 
Lumber  Co.  104  C.  C.  A.  482,  182  Fed. 
42;  Kroger  v.  Cumberland  Fruit  Package 
Co.  145  Wis.  433,  35  L.R.A.(N.S.)  473,  130 
N.  W.  513;  Oates  v.  Metropolitan  Street 
R.  Co.  168  Mo.  535,  58  L.R.A.  447,  68  S. 
W.  906. 

On  the  whole  record,  we  think  the  case 
ought  to  be  affirmed,  and  it  is  affirmed. 

Petition  for  rehearing  denied. 


KANSAS  SrPR£A£E  COURT. 
JOHN  HOFFMAN  et  al. 

V. 

LEAVENWORTH  LIGHT,  HEAT,  ft  POW- 
ER COMPANY,  Appt. 

(91  Kan.  450,  138  Pac.  632.) 

Conflict  of  laws  —  United  States  mili- 
tary reservation  —  state  law. 

1.  The  statute  (Code  Civ.  Proc.  §  419 
[Gen.  Stat.  1009,  §  6014] )  providing  for  the 
recovery  of  damages  for  death  caused  by 
wrongful  act  was  in  force  before  the  passage 

Headnotes  by  West,  J. 

Note.  —  As  to  liability  of  one  furnishing 
electrical  current  to  be  distributed  by  an- 
other for  injury  to  third  person  after  de- 
livery, see  note  to  Fickeisen  v.  Wheeling 
Electrical  Co.  27  L.R.A.(N.S.)  893.  See 
also  note  to  San  Antonio  Gas  &  Electric  Co. 
V.  Ocon,  39  L.R.A.  (N.S.)  1046,  as  to  lia- 
bility of  electric  company  for  injury  by 
wire  strung  by  a  third  person  to  connect 
with  its  system.  Many  other  questions  in 
relation  to  liability  for  injury  by  electricity 
are  discussed  in  notes  referred  to  in  Index 
to  L.R.A.  Notes,  "Electricity." 
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of  the  act  ceding  to  the  United  States  juris- 
diction over  the  Fort  Leavenworth  military 
reservation  (chapter  66,  Laws  1875,  Gen. 
Stat.  1909,  §  4584),  and  it  is  no  defense  to 
an  action  to  recover  such  damages  against  a 
power  company  supplying  an  electric  cur- 
rent for  arc  lighting  on  such  reservation 
that  the  death  occurred  thereon. 

Electricity  —  defect  in  customer's  plant 
—  liability. 

2.  When  such  power  is  simply  furnished 
to  a  responsible  party  for  use  in  a  system 
of  poles,  wires,  and  appliances  owned  and 
controlled  by  such  party  and  in  proper  con- 
dition to  receive  the  current  safely,  the  fur- 
nishing party  is  not  required  to  maintain 
inspection,  or  to  see  at  its  peril  that  such 
equipment  is  kept  safe,  but  so  long  as  not 
chargeable  with  knowledge  of  some  defect 
therein,  it  may  assume  that  such  safety 
will  be  maintained,  and  the  fact  that  in 
furnishing  such  power  for  arc  lighting  the 
seller  undertakes  to  supply  and  maintain 
the  necessary  lamps  and  carbons  does  not 
change  the  rule.  In  order  to  hold  the  seller 
liable  it  must  appear  that  it  continued  to 
furnish  and  turn  on  the  current  after  know- 
ing that  the  purchaser  had  permitted  the 
equipment  to  become  defective. 

(February  7,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Leavenworth 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
their  minor  son  for  which  defendant  was 
alleged  to  be  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Floyd  E.  Harper,  for  appellant: 

There  is  no  provision  of  the  United  States 
statute  for  allowing  a  recovery  of  damages 
for  death  by  wrongful  act  upon  territory 
over  which  the  various  courts  of  the  United 
States  of  America  have  exclusive  jurisdic- 
tion. 

The  common  law  does  not  afford  relief 
for  death  caused  by  negligence. 

Eureka  v.  Merrifield,  53  Kan.  794,  37  Pac. 
113;  Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S. 
754,  756,  24  L.  ed.  580,  582;  Matheson  v. 
Kansas  City,  Ft.  S.  A  M.  "R.  Co.  61  Kan. 
667,  60  Pac.  747,  7  Am.  Neg.  Rep.  630; 
Dale  V.  Atchison,  T.  &  S.  F.  R.  Co.  57  Kan. 
601,  47  Pac.  521,  1  Am.  Neg.  Rep.  46. 

There  having  been  a  delivery  of  electrical 
energy  by  the  defendant  to  the  United 
States  government,  there  can  be  ho  liabil- 
ity on  the  part  of  the  defendant  because 
of  the  defective  condition  of  the  apparatus 
owned  and  under  the  control  of  the  United 
States  government. 

Fickeisen  v.  Wheeling  Electrical  Co.  67 
W.  Va.  335,  27  L.RJV.(N.S.)  893,  67  S.  B, 
788;  Memphis  Consol.  Gas  &  Electric  Co. 
V.  Speers,  113  Tenn.  83.  81  S.  W.  595,  16 
Am.   Neg.   Rep.   596;    Minneapolis    General 
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Electrie  Co.  ▼.  Cronon,  20  L.R.A.(N.S.)  810, 
92  a  C.  A.  346,  166  Fed.  661. 

Mr.  F.  P.  Fitzwilliam,  for  appellees: 
The  United  States  courts  of  America  can 
only  have  jurisdiction  exclusively,  or  at  all, 
of  territory  used,  controlled,  ceded  to,  or 
purchased  by  it  through  acts'  of  Congress, 
and  not  otherwise. 

Devine  v.  Unaka  Nat.  Bank,  126  Tenn. 
98,  39  L.R.A.(N.S.)  686,  140  S.  W.  747;  Gat- 
ton  V.  Chicago,  R.  I.  &  P.  R.  Co.  96  Iowa, 
112,  28  L.R.A.  656,  63  N.  W.  589;  Cooley, 
Const.  Law,  3d  ed.  p.  149;  Ft.  Leavenworth 
R.  Co.  V.  Lowe,  114  U.  S.  625,  29  L.  ed.  264, 

5  Sup.  Ct.  Rep.  995;  Crook,  H.  &  Co.  v.  Old 
Point  Comfort  Hotel  Co.  54  Fed.  604;  Chi- 
cago, R.  I.  k  P.  R.  Co.  V.  McGlinn,  114  U. 
8.  542,  29  L.  ed.  270,  6  Sup.  Ot.  Rep.  1006, 
28  Kan.  276 ;  American  Ins.  Co.  v.  356  Bales 
of  Cotton,  1  Pet.  642,  7  L.  ed.  266;  Dela- 
mater  v.  Folz,  60  Hun,  628,  3  N.  Y.  Supp. 
711. 

It  is  the  duty  devolving  upon  the  com- 
pany using  a  deadly  and  stealthy  instru- 
ment, such  as  electricity,  to  inspect  the 
paraphernalia  into  which  it  sends  the  same 
under  a  contract  or  otherwise,  whether  such 
company  owns  it  or  not. 

Maysville  Gas  Co.  v.  Thomas,  25  Ky. 
L.  Rep.  403,  75  S.  W.  1129;  Lewis  v.  Bowl- 
ing Green  Gaslight  Co.  135  Ky.  611,  22 
L.R.A.(N.S.)  1169,  117  S.  W.  278;  Hebert 
V.  Hudson  River  Electric  Co.  136  App.  Div. 
107,  120  N.  Y.  Supp.  672;  Hoboken  Land  k 
Improv.  Co.  v.  United  Electric  Co.  71  N.  J.  L. 
430,  58  Atl.  1082;  Thomas  v.  Maysville  Gas 
Co.  108  Ky.  224,  53  LJlJ^..  147,  66  S.  W. 
153;  Lewis  v.  Bowling  Green  Gaslight  Co. 
136  Ky.  611,  22  LJl.A.(N.S.)  1173,  117  S. 
W.  278;  Hebert  v.  Hudson  River  Electric 
Co.  136  App.  Div.  107,  120  N.  Y.  Supp.  672; 
Fish  V.  Kirlin-Gray  Electric  Co.  18  S.  D. 
122,  112  Am.  St.  Rep.  782,  99  N.  W.  1094, 
16  Am.  Neg.  Rep.  690 ;  Memphis  Consol.  Gas 

6  Electric  Co.  v.  Letson,  68  C.  C.  A.  453, 
135  Fed.  969;  Union  Light,  Heat  &  Power 
Co.  V.  Arntson,  87  C.  C.  A.  1,  157  Fed.  542. 

West,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  recovered  a  judgment  for 
the  death  of  their  minor  eon  caused  by  a 
shock  of  electricity  received  by  touching  a 
windlass  attached  to  an  electric  light  pole 
situated  on  the  Fort  Leavenworth  military 
reservation.  The  defendant  was  under  con- 
tract with  the  government  to  furnish  the 
electric  current  for  illuminating  and  small 
motor  purposes  on  such  reservation,  such 
current  to  be  furnished  at  such  times  and 
places  and  in  such  quantities  as  required  by 
the  service  and  as  directed  by  the  officer  in 
charge.  The  current  for  arc  lamp  exterior 
lighting  was  to  be  paid  for  at  a  flat  rate, 
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and  the  company  was  to  maintain  trans- 
formers or  regulators  at  its  power  house, 
so  as  to  furnish  the  proper  power  for  the 
lamps  in  use,  and.  to  supply,  maintain,  and 
trim  all  arc  lamps  used  for  street  lighting. 
The  electricity  furnished  under  this  con- 
tract, regulated  by  the  transformers,  was 
a  current  transmitted  to  the  lamps  upon 
the  reservation,  returning  thence  to  the 
company's  power  plant.  The  light  pole 
where  the  injury  occurred  is  located  upon 
a  thoroughfare  or  public  highway,  and  upon 
the  reservation  near  the  intersection  of  this 
highway  and  one  of  the  city  streets.  It 
appears  that  from  one  of  the  wires  on  the 
pole  in  question  the  insulation  had  worn 
off,  and  the  wire  had  become  looped  over 
an  iron  step  on  one  side  of  the  pole,  and 
the  chain  of  the  windlass  by  which  the  arc 
light  was  raised  and  lowered  coming  in 
contact  with  such  step  became  charged 
with  electricity,  and  the  deceased,  touching 
the  windlass,  received  the  shock  from  which 
he  died.  An  employee  of  the  defendant  at- 
tended to  the  care  and  maintenance  of  the 
lamps,  trimming  them  about  once  in  seven 
days.  He  had  the  use  of  a  crank  with 
which  to  lower  and  raise  the  windlass,  but 
was  not  shown  to  have  any  further  duty 
than  the  care  of  the  lamps.  He  stated  that 
if  anything  was  out  of  order  he  informed 
the  post  electrician,  but  there  was  no  show- 
ing that  he  had  any  instructions  so  to  do. 

Two  principal  contentions  are  made: 
First,  that  the  action  cannot  be  maintained, 
because  the  death  occurred  on  the  reserva- 
tion, which  is  under  the  exclusive  jurisdic- 
tion of  the  United  States;  and,  second, 
that,  having  no  contractual  right  to  inspect 
or  repair  the  equipment  belonging  to  the 
government,  the  defendant  cannot  be  held 
liable  for  a  defect  therein. 

Section  8,  art.  1,  of  the  Federal  Constitu- 
tion provides  that  Congress  shall  have 
power  to  exercise  exclusive  legislation  in  all 
cases  whatsoever,  over  all  places  purchased 
by  the  consent  of  the  legislature  ef  the 
state  in  which  the  same  shall  be  for  the 
erection  of  forts,  magazines,  arsenals,  dock- 
yards, and  other  needful  buildings.  The 
reservation  in  question  was  not  acquired 
in  this  way,  but  jurisdiction  was  ceded  by 
chapter  66  of  the  Laws  of  1875.  Gen.  Stat. 
1909,  §  4584.  This  act  saved  to  the  state 
the  right  to  serve  civil  and  criminal  process 
within  the  reservation  in  suits  or  prosecu- 
tions for  or  on  account  of  rights  acquired, 
obligations  incurred,  or  crimes  committed 
in  the  state,  but  outside  the  cession  and 
reservation.  It  saved  also  to  the  state  the 
right  to  tax  railroads,  bridges,  and  other 
corporations,  their  franchises  and  property, 
on  such  reservation.  Jurisdiction  of  the 
state  in  criminal  matters  was  asserted  be- 
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fore  the  act  of  cession  in  Clay  y.  State,  4 
Kan.  49.  Afterwards  in  Ft.  Leavenworth 
R.  Co.  V.  Lowe,  27  Kan.  749,  it  was  held  that 
the  Btate  could  tax  railroad  property  on  the 
reservation,  and  in  Chicago,  R.  I.  &  P. 
R.  Co.  V.  McGlinn,  28  Kan.  275,  this  court 
decided  that  the  railroad  fence  or  stock 
law  of  1874  was  in  force  there.  In  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S.  525, 
29  L.  ed.  264,  269,  270,  5  Sup.  Ct.  Rep.  995, 
the  decision  in  27  Kan.  749,  was  affirmed, 
and  it  was  held  that  on  such  reservation 
the  buildings,  appurtenances,  and  instru- 
mentalities used  by  the  government  will  be 
free  from  any  such  interferences  and  juris- 
diction from  the  state  as  would  destroy  or 
impair  their  use  for  the  purposes  designed, 
but  when  not  so  used  the  legislative  power 
of  the  state  over  the  places  acquired  will 
be  as  full  and  complete  as  over  any  other 
place  within  her  limits,  p.  539.  It  was  also 
said  that  the  cession  of  jurisdiction  was 
not  of  exclusive  legislative  authority  over 
the  land,  except  so  far  as  necessary  for  its 
use  as  a  military  post.  p.  542.  In  Chicago, 
R.  L  &  P.  R.  Co.  V.  McGlinn,  114  U.  S.  642, 
29  L.  ed.  270,  6  Sup.  Ct.  Rep.  1006,  the  de- 
cision in  28  Kan.  275,  was  affirmed,  and  it 
was  held  that  the  cession  of  jurisdiction 
was  not  of  exclusive  legislative  authority 
over  the  land  except  so  far  as  necessary 
for  its  use  for  a  military  post,  and  that,  as 
when  the  cession  was  made  the  state  law 
made  railroad  companies  whose  roads  were 
not  inclosed  by  lawful  fence  liable  for  ani- 
mals killed  or  wounded,  the  act  remained  in 
force  after  the  cession.  It  was  said  that 
this  law  was  as  necessary  after  the  cession 
as  before,  and  was  no  more  abrogated 
thereby  than  ''regulations  as  to  the  cross- 
ing of  highways  by  the  railroad  cars  and 
the  ringing  of  bells  as  a  warning  to  others 
of  their  approach.  .  .  .  The  liability  of 
the  railroad  company  for  the  killing  of  the 
cow  did  not  depend  upon  the  place  where 
the  animal  was  killed,  but  upon  the  neglect 
of  the  company  to  inclose  the  road  with  a 
fence  which  would  have  prevented  the  cow 
from  straying  upon  it."  p.  547.  An  elabora- 
tion of  the  doctrine  announced  in  the  de- 
cision already  referred  to  may  be  found  in 
Crook,  H.  &  Co.  v.  Old  Point  Comfort  Hotel 
Co.  (C.  C.)  54  Fed.  604,  and  Divine  v.  Unaka 
Nat.  Bank,  125  Tenn.  98,  39  L.R.A.(N.8.) 
586,  140  S.  W.  747.  See  also  Delamater  v. 
Folz,  50  Hun,  528,  3  N.  Y.  Supp.  711.  The 
statute  under  which  the  action  was  brought 
was  likewise  in  force  before  the  act  ceding 
jurisdiction  was  passed,  and  no  reason  is 
apparent,  either  in  principle  or  upon  au- 
thority, why  if  the  defendant  company 
was  guilty  of  negligence  in  conducting  its 
work  upon  the  reservation,  it  would  not  he 
Hable.  Railroads  and  other  common  car- 
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riers  conveying  passengers  could  hardly  ex- 
pect to  escape  liability  for  negligence  occur- 
ring upon  the  land  covered  by  the  act  of 
cession;  such  effect  not  being  within  the 
purview  or  purpose  of  such  act. 

There  are  two  theories  and  two  lines  of 
decisions  touching  the  question  of  the  de- 
fendant's liability.  One  is  that  by  the  act 
of  furnishing  for  use  so  dangerous  a  force 
as  an  electric  current  a  party  is  bound  to 
know  that  the  poles  and  wires  over,  which 
it  is  to  be  conveyed  are  in  such  condition 
that  the  furnishing  of  such  current  will  not 
endanger  life  or  limb.  The  other  is  that 
the  one  who  provides  and  controls  the  ap- 
paratus and  equipment  over  which  the  cur- 
rent is  conveyeid  is  bound  to  attend  to  their 
safety,  and  that  its  mere  supply  to  such 
party  does  not  render  the  party  supplying 
it  responsible  for  the  condition  of  such  ap- 
paratus and  equipment.  The  cases  chiefly 
relied  on  by  the  defendant  in  support  of  the 
latter  contention  are  Minneapolis  General 
Electric  Co.  v.  Cronon,  20  L.R.A.(N.S.)  816, 
92  C.  C.  A.  345,  166  Fed.  651;  Memphis 
Consol.  Gas  &  Electric  Co.  v.  Speers,  113 
Tenn.  83,  81  S.  W.  595,  16  Am.  Neg.  Rep. 
596;  National  F.  Ins.  Co.  v.  Denver  Consol. 
Electric  Co.  16  Colo.  App.  86,  63  Pac.  949; 
Fickeisen  v.  Wheeling  Electrical  Co.  67  W. 
Va.  335,  27  L.RJ^.{N.S.)   893,  67  S.  E.  788. 

In  the  first  of  these  cases  the  widow  of 
the  deceased  sued  to  recover  damages  for 
a  death  caused  by  coming  in  contact  with  an 
electric  wire  suspended  from  the  wall  or 
ceiling  of  a  blacksmith  shop,  to  which  was 
attached  an  electric  bulb  for  use  in  shoeing 
horses.  When  not  in  use  the  wire  was 
hung  on  a  nail  driven  into  the  side  of  the 
wall.  The  shop  had  caught  fire,  and  the  de- 
ceased had  entered  and  was  trying  to  ex- 
tinguish it  when  he  lost  his  life.  The  in- 
side wiring  of  the  shop  was  done  under  an 
independent  contract  by  the  electric  com- 
pany three  years  before  the  accident,  and 
became  the  private  property  of  the  owner 
of  the  building.  The  use  of  the  suspended 
wire  was  for  his  own  convenience,  and  the 
manner  of  hanging  it  on  the  wall  was  of 
his  own  selection.  The  company  had  no 
notice  of  the  fact  that  the  insulation  had 
become  worn  where  it  rested  upon  the  nail. 
It  was  held  that  when  such  wiring  became 
defective  by  the  act  of  the  owner  of  the 
building  without  notice  to  the  company,  the 
latter  was  not  liable.  In  the  opinion  it  was 
said,  quoting  from  the  Denver  Case  (16 
Colo.  App.  86):  "Where,  however,  they 
are  only  employed  to  deliver  the  current  by 
connection  with  wiring  already  made  by 
the  individual  who  owns  the  property,  it 
seems  to  us  that  their  responsibility  ends 
when  the  connection  is  properly  made  under 
proper  conditions,  and  they  deliver  the  cur- 
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rent  in  a  manner  which  will  protect  both   it  was  held  not  liable;  the  court  taking  the 


life  and  property."  20  L.RA.(N.S.)  820,  92 
C.  C.  A.  350,  166  Fed.  656. 

In  the  Speera  Case  the  company  contract- 
ed to  furnish  electricity  for  the  illumina- 
tion of  a  sign  in  front  of  a  building,  but 
had  no  interest  in  or  control  over  the  wires 
or  appliances  by  which  the  current  was 
conducted  thereto,  and  it  was  held  not  lia- 
ble for  the  killing  of  the  plaintiff's  horse  by 
electricity  escaping  from  such  wires  through 
a  defect  in  construction  or  insulation.  It 
was  said:  'It  is  true  that  electricity  is  a 
subtle,  and,  unless  controlled,  a  dangerous, 
agent,  yet  we  do  not  see  how  this  fact  fixes 
responsibility  on  this  company,  when  it  sim- 
ply furnished  the  electric  current  to  the 
wires  of  Roberts,  over  which  it  had  no  con- 
trol, and  with  regard  to  which  there  was 
on  its  part  no  duty  of  inspection,  and  when 
the  record  does  not  impute  to  it  any  knowl- 
edge of  the  defect  •  •  •  complained  of." 
113  Tenn.  86. 

In  the  case  against  the  Denver  Consol. 
Electrie  Company,  suit  was  brought  by  a 
number  of  insurance  companies  to  recover 
the  amount  they  had  paid  to  the  depot  com- 
pany for  a  fire  loss  claimed  to  have  been 
caused  by  defective  wiring.  It  did  not 
appear,  however,  that  the  electric  company 
had  anything  to  do  with  such  wiring  or  its 
inspection,  or  had  made  any  agreement  to 
keep  the  same  in  proper  condition.  It  was 
simply  to  furnish  the  current  for  use  in  the 
equipment  provided  by  the  depot  company. 
The  defendant  prevailed  in  the  court  below, 
and  the  court  of  appeals  affirmed  the  judg- 
ment. It  was  held  that  there  was  nothing 
to  show  that  the  company  had  any  knowl- 
edge of  the  alleged  defect  in  the  wire  or  in 
its  construction,  and  it  was  said  that  when 
a  company  is  employed  to  deliver  the  cur- 
rent by  connection  with  wiring  already 
made  by  the  one  who  owns  the  property,  its 
responsibility  ends  when  the  connection  is 
properly  made  under  proper  conditions  and 
the  current  is  delivered  in  a  manner  which 
will  protect  both  life  and  property. 

In  the  Fickeisen  Case  the  Electric  Com- 
pany sold  electricity  to  another  company 
to  be  used  in  lighting  the  streets  of  an  ad- 
joining city,  delivering  the  current  at  a 
point  where  the  wires  of  the  two  companies 
met.  The  wire  of  the  purchasing  company 
conveying  electricity  along  a  street  was 
grounded,  resulting  in  the  death  of  a  person 
coming  in  contact  therewith,  and  the  fur- 
nishing company  was  sued.  There  the  pur- 
chasing company  owned  the  equipment,  and 
had  a  cut-off  at  the  end  of  the  bridge  sepa- 
rating the  two  cities  for  the  purpose  of  cut- 
ting off  the  current  from  its  wires.  It  did 
not  appear  that  the  furnishing  company  as- 
sumed any  control  over  the  equipment,  and 
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view  that  the  one  company  actually  deliv- 
ered the  electricity  to  the  other  so  that  a 
title  thereto  passed,  which  cannot  be  said 
to  be  true  here. 

Four  cases  are  also  chiefiy  relied  on  to 
support  the  other  contention :  Maysville  Gas 
Co.  V.  Thomas,  25  Ky.  L.  Rep.  403,  75  S.  W. 
1129;  Lewis  v.  Bowling  Green  Gaslight  Co. 
135  Ky.  611,  22  L.R.A.(N.S.)  1169,  117  S. 
W.  278;  Hebert  v.  Hudson  River  Electric 
Co.  136  App.  Div.  107,  120  N.  Y.  Supp.  672; 
Hoboken  Land  &9  Improv.  Co.  v.  United 
Electric  Co.  71  N.  J.  L.  430,  58  Atl.  1082. 

In  the  first  of  these  cases  a  boy  was 
killed  by  coming  in  contact  with  a  charged 
wire  connected  with  a  trolley  owned  and 
used  by  a  street  railway  company,  and  the 
gas  company  was  sued  because  it  had  fur- 
nished the  current  of  electricity.  It  appeared 
that  the  gas  company  received  a  certain 
amount  per  month  for  supplying  the  cur- 
rent to  the  railroad  company,  and  it  was 
held,  considering  the  character  of  the  fur- 
nished product,  there  was  a  duty  resting  on 
each  company  to  see  that  the  wires  through 
which  it  was  sent  were  properly  insulated. 
It  was  also  shown  that  the  street  car  com- 
pany owned  the  dynamos  and  generators, 
and  that  the  gas  company  only  furnished 
the  steam  power  by  which  the  generator 
was  operated.  In  the  Lewis  Case,  the  gas 
light  company  furnished  the  electric  power 
for  a  private  electric  line  extending  beyond 
the  city  limits.  One  of  the  wires  became 
sagged  and  the  insulation  worn  off,  and  the 
plaintiff's  decedent,  coming  in  contact  there- 
with, was  killed.  The  court  said  that  the 
company  could  not  escape  its  responsibility 
as  the  dispenser  through  the  public  streets 
and  roads  of  such  a  deadly  force,  nor  could  it 
dispense  with  the  duty  of  inspecting  the  wires 
to  see  if  they  were  in  proper  condition,  al- 
though the  wires  were  not  owned  by  it; 
that  when  it  used  the  line  it  was  its  duty 
to  see  that  they  were  in  proper  and  safe 
condition,  which  duty  required  the  highest 
degree  of  care  to  keep  them  safe. 

In  the  Hebert  Case  the  electric  company 
was  delivering  the  current  over  the  wire  in 
question  to  a  power  company,  so  that  the 
latter  could,  in  turn,  supply  its  customers 
for  light,  heat,  and  power  purposes.  The 
place  where  the  wire  broke  and  the  injury 
occurred  was  at  a  point  on  the  line  before 
the  current  had  been  delivered  to  the  re- 
ceiving company,  and  the  furnishing  com- 
pany was  held  liable. 

In  the  case  of  Hoboken  Land  &  Improv. 
Co.  a  power  company  was  called  upon  to 
install  an  electric  meter  in  a  certain  build- 
ing for  the  purpose  of  furnishing  light.  The 
company  contracted  with  an  independent 
and    competent    electrician    to    install    the 
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meter,  and  then  began  to  furnish  the  cur- 
rent. Subsequently  a  fire  started  in  the 
meter  box,  and  an  examination  disclosed 
that  the  electrician  was  probably  negligent 
in  his  work.  The  successor  of  the  furnish- 
ing company  was  sued  upon  the  theory  that 
it  was  liable  for  negligence  for  transmit- 
ting its  current  through  a  defective  appa- 
ratus. It  was  held  that  it  was  the  duty  of 
the  furnishing  company  to  exercise  due  care 
and  skill,  either  by  installing  apparatus  by 
its  own  agent,  or  in  examination  to  see 
that  it  had  been  pro^rly  installed  by 
others. 

The  case  of  Thomas  v.  Maysville  Gas  Go. 
was  first  reported  in  108  Ky.  224,  53  L.R.A. 
147,  56  S.  W.  153,  the  decision  already  re- 
ferred to,  25  Ky.  L.  Rep.  403,  76  S.  W.  1129, 
being  practically  a  reafiirmance  of  the  for- 
mer one.  The  Lewis  Case  was  decided  by 
the  same  court.  In  the  Speers  and  Cronon 
Cases  the  doctrine  of  the  Thomas  decision 
was  disapproved.  The  Fickeisen  Case,  de- 
cided by  the  West  Virginia  supreme  court 
of  appeals,  was  followed  by  the  case  of 
Perry  v.  Ohio  Valley  Electric  R.  Co.  70 
W.  Va.  697,  74  S.  £.  993,  holding  that  there 
is  no  obligation  upon  a  generating  company 
that  sells  and  delivers  electricity  to  a  dis- 
tributing company  to  see  that  the  lines  of 
the  latter  company  over  which  the  current 
is  to  be  carried  are  in  safe  condition.  The 
decision  and  discussion  in  the  Fickeisen  Case 
were  expressly  reafiirmed. 

In  Schmeer  v.  Gaslight  Co.  147  N.  Y.  529, 
at  page  541,  30  L.R.A.  653,  42  N.  E.  202,  it 
was  held  that  before  turning  on  gas  for  the 
benefit  of  tenants  in  an  apartment  house 
a  gas  company  must  use  reasonable  pre- 
caution to  ascertain  that  the  pipes  in  the 
building  are  in  such  condition  that  the  gas 
will  not  flow  out  into  the  apartments  of  the 
tenants  who  have  not  applied  for  it,  to 
their  injury.  The  decision  was  by  Peck- 
ham,  J.,  and  stated  the  rule  to  be  that  the 
gas  company  in  making  the  delivery  was 
not  an  insurer,  but  simply  bound  to  exer- 
cise that  degree  of  care  which  the  nature 
of  the  article  dealt  in  and  the  consequences 
to  be  apprehended  from  an  accident  reason- 
ably called  for,  but  it  was  stated  that  the 
court  did  not  assume  to  say  that  when  the 
piping  had  been  carefully  and  thoroughly 
examined,  there  was  a  continuing  liability 
thereafter  on  the  part  of  the  company  to 
see  that  it  was  kept  in  proper  condition.  It 
was  said:  "As  the  company  has  no  control 
over  the  piping,  does  not  put  it  in,  and  is 
not  consulted  about  it,  the  principle,  upon 
which  it  might  be  held  liable,  in  cases  of 
this  character,  at  the  time  of  the  first  de- 
livery of  gas,  if  no  precaution  were  taken 
at  all,  is  simply  that  it  would  have  the 
right  to  refuse  to  turn  on,  or  permit  others 
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to  turn  on,  the  gas  for  the  supply  of  the 
applicants  until  properly  assured  of  the  con- 
dition of  the  piping  in  other  portions  of 
the  building.  Having  become  assured  of  it, 
and  the  gas  being  on,  it  woufd  not  seem 
that  the  company  ought  further  to  be  re- 
garded as  liable  for  the  continuous  good 
condition  of  the  piping.  Here  we  may  justly 
say  that  to  impose  such  a  liability  upon 
the  defendant  would  clearly  be  unreason- 
able. It  would  render  necessary  the  exam- 
ination, at  frequent  intervals,  of  all  the 
buildings  in  the  city  in  which  gas  was  used. 
This  would  be  so  onerous  as  to  be  practical- 
ly impossible  of  execution,  because  of  the 
expense  to  the  company.  The  law  ought 
not  to,  and  does  not,  exact  an  unreasonable 
amount  of  care  from  anyone.  Under  the 
restrictions,  however,  as  above  stated,  we 
think  the  question  of  defendant's  negli- 
gence was  for  the  jury."  p.  541.  The  jury 
found  that  the  pole  was  erected  and  the 
wire  steps  and  chain  placed  thereon  accord- 
ing to  the  plans  and  specifications  of  the 
government  of  the  United  States,  and  had 
been  in  place  about  nine  years ;  that  no  one 
representing  the  defendant  had  any  actual 
notice  that  the  wire  was  caught  over  the 
step ;  that  the  current  had  been  turned  on  less 
than  an  hour  when  the  accident  occurred; 
that  the  government  employed  a  com- 
petent and  practical  electrician,  who  stated 
that  inspection  was  made  every  two  or 
three  months  of  the  chain,  pole,  and  wires 
in  question.  The  electrician  testified  that 
according  to  his  understanding,  his  assist- 
ant, who  was  in  the  habit  of  walking  to 
and  from  between  the  city  and  the  reserva- 
tion, was  to  keep  his  eyes  open  for  trouble 
of  the  kind  under  consideration,  and,  if 
found,  to  repair  if  able,  otherwise  to  report 
it.  The  engineer  and  the  electrician  from 
the  military  prison  testified  that  the  con- 
struction of  the  pole  in  question,  including 
the  location  of  its  windlass  and  the  wind- 
lass chain,  was  faulty.  Numerous  witnesses 
testified  to  seeing  sparks  at  night,  and  it 
appears  that  a  long  time  before  the  injury 
the  pole  in  question  had  been  on  fire.  It 
appears,  also,  that  boys  had  been  for  some 
time  in  the  habit  of  playing  around  the 
windlass  and  receiving  shocks  by  touching 
it.  The  jury  found  that  the  wire  had  been 
caught  over  the  step  about  three  days, 
and  that  the  pole  was  on  fire  several  months 
before  the  occurrence  of  the  injury,  caused 
by  a  current  escaping  from  a  wire  through 
defective  insulation  to  the  step  and  chain. 
The  defendant's  trimmer  testified  that  he 
had  been  trimming  the  lamp  about  six 
years,  and  noticed  nothing  wrong  with  the 
poles  and  wires  when  he  was  there.  Were 
the  government  suable  in  this  kind  of  a 
case  its  negligence  would  certainly  be  well 
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established.  Whatever  right  or  duty  ex- 
isted to  be  assured  that,  the  equipment 
was  in  proper  condition  before  beginning 
to  furnish  the  current,  the  question  of  lia- 
bility here  depends  on  the  duty  of  the  com- 
pany afterwards  to  inspect  and  see  that 
such  equipment  was  kept  safe. 

An  early  and  leading  application  of  the 
doctrine  that  one  must  so  use  his  own  prop- 
erty so  as  not  to  injure  another  was  the  de- 
cision in  Rylands  v.  Fletcher,  L.  R.  3  H.  L. 
330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T.  N.  S. 
220,. 6  Mor.  Min.  Rep.  129,  1  Eng.  Rul.  Gas. 
235,  that  where  one  brings  upon  his  land 
by  artificial  means  that  which  would  net 
naturally  come  upon  it,  and  which  is  in  it- 
self dangerous,  and  which  may  become  mis- 
chievous to  his  neighbor  if  not  kept  under 
control,  he  will  be  liable  for  damages  for  any 
mischief  thereby  caused,  and  liable  as  an  in- 
surer. Thompson  in  his  Gommentaries  on 
the  Law  of  Negligence  (vol.  1,  §  796)  sug- 
gests that  persons  employing  for  their  own 
private  advantage  so  dangerous  an  agency 
as  electricity  ought  to  be  regarded  as  quasi 
insurers,  as  towards  third  persons,  and  that 
one  who  creates  such  agency  on  his  own 
land  should  restrain  it  at  his  peril.  The 
author  admits,  however,  that  the  doctrine 
of  Rylands  v.  Fletcher  has  not  been  fol- 
lowed in  all  the  American  jurisdictions. 
See  §§  696-714. 

The  question  of  the  defendant's  liability 
is  a  new  one  in  this  state,  aftd  must  be  de- 
cided in  accordance  with  established  prin- 
ciples. Two  of  these  principles  are  that 
one  shall  so  use  his  own  as  not  to  injure 
another,  and  that  the  law  demands  only 
what  is  reasonable  under  the  circumstances 
to  avert  such  injury.  The  furnishing  of 
electric  current  to  distant  places  is  a  ne- 
cessity of  modem  civic  and  industrial  life, 
but  it  is  in  strict  Hne  with  the  dictates 
alike  of  law,  morals,  and  humanitarianism 
that  one  who  generates  and  sells  this  dan- 
gerous agency  should  use  proper  care  to 
avoid  resulting  harm.  When  such  power 
is  simply  furnished  to  a  responsible  party 
for  use  in  a  system  of  poles,  wires,  and  ap- 
pliances owned  and  controlled  by  such  party, 
and  in  proper  condition  to  receive  the  cur- 
rent safely,  the  furnishing  party  is  not  re- 
quired to  maintain  inspection,  or  to  see  at 
its  peril  that  such  equipment  is  kept  safe, 
but  so  long  as  not  chargeable  with  knowl- 
edge of  defect  therein,  it  may  justly  and 
reasonably  assume  that  such  safety  will 
be  maintained;  justly  and  reasonably,  be- 
cause the  using  company  is  presumed  to 
act  in  accordance  with  prudence  and  safety 
until  the  contrary  appears.  The  fact  that 
in  furnishing  such  power  for  arc  lighting 
the  seller  undertakes  to  supply  and  main- 
tain the  necessary  lamps  and  carbons  does 
50  L.R.A.(N.S.) 


not  change  the  rule,  for  such  party  has  the 
same  right  as  before  to  assume  that  the 
purchasei*  will  act  with  due  care.  In  order, 
therefore,  to  hold  the  seller  liable,  it  must 
appear  that  it  continued  to  furnish  and 
turn  on  the  dangerous  current  after  know- 
ing that  the  purchaser  had  permitted  the 
equipment  to  become  defective.  From  the 
time  of  acquiring  such  knowledge  the  seller's 
contract  duty  cannot  be  required  save  on 
condition  that  such  defect  be  remedied,  for 
otherwise  it  must  thenceforward  furnish 
a  dangerous  force,  knowing  that  life  and 
limb  may  be  imperiled  by  reason  of  such 
defect,  which  neither  a  contract  nor  the 
law  nor  the  common  instincts  of  humanity 
could  require  of  anyone. 

The  jury  having  found  that  no  one  repre- 
senting the  defendant  had  any  actual  notice 
that  the  wire  was  caught  over  the  step, 
and  there  being  no  showing  thai  the  com- 
pany had  knowledge  of  the  defect  which 
caused  the  injury,  the  defendant  is  not 
liable. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
judgment  for  the  defendant. 


MINNESOTA  SUPRBME  COURT. 

TROY  8.  MILLER,  Appt., 

V. 

HENNEPIN     COUNTY     MEDICAL     SO- 
CIETY et  al.,  Respts. 

(124  Minn.  314,  144  N.  W.  1091.) 

Voluntary  association  —  ezpnlsion  of 
member. 

The  Hennepin  County  Medical  Society,  a 
voluntary  association  of  physicians  and  sur- 
geons, the  by-laws  of  which  provide  for  the 
trial  of  a  member  for  a  criminal  offense  or 
for  misconduct,  and  provide  a  penalty  by 
discipline  or  expulsion,  may  try  a  member 
for  acts  which  were  necessarily  involved  in 
a  criminal  charge  tried  in  the  district  court, 
and  of  which  the  member  was  acquitted. 

(January  16,  1914.) 

APPEAL   by  plaintiff  from  an  order   of 
the  District  Ourt  for  Hennepin  County 

Headnote  by  Dibell^  C. 

yote,  —-  Aaruittal  in  criminal  court  as 
bar  to  expulsion  of  meniber  of  asso^ 
ciation  for  8at¥ie  acts. 

No  other  reported  case  has  been  found 
which  has  considered  the  question  as  to 
whether  the  acquittal  of  a  criminal  charge 
in  the  courts  is  bar  to  an  expulsion  from 
an  association  predicated  upon  the  same 
charge. 

In  Spier  V.  Douglas  Mut.  Bes^  &  Aid  Sgc, 
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granting  only  in  part  hii  application  for  an 
injunction  to  restrain  defendants  from  try- 
ing him  for  certain  acts  involved  in  a 
criminal  prosecution  against  him  which  re* 
suited  in  acquittal.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Famam  A  Tappan  for  appel- 
lant. 

Messrs.  liancaster,  Simpson,  A  Pnrdy, 
for  respondents: 

After  acquittal  of  a  criminal  charge  on  a 
trial  under  indictment,  a  society,  the  by- 
laws of  which  provide  therefor,  may  try  and 
expel  a  member  on  the  same  charge. 

Franklin  v.  Bumham,  40  Misc.  566,  82  N. 
'Y.  Supp.  882;  Re  Smith,  10  Wend.  449; 
People  ex  rel.  Green  berg  v.  Reid,  151  App. 
Div.  324,  136  N.  Y.  Supp.  428;  Munk  v. 
Frink,  81  Neb.  631,  17  L.RJk,(N.S.)  439,  116 
N.  W.  625;  Re  an  Attorney,  86  N.  Y.  663; 
People  ex  rel.  Colorado  Bar  Asso.  v.  Mead, 
29  Colo.  344,  68  Pac  241;  People  ex  rel. 
Colorado  Bar  Asso.  v.  Weeber,  26  Colo.  229, 
57  Pac.  1079;  4  Thomp.  Corp.  2d  ed.  chap. 
136. 

DIbell,  C,  filed  the  following  opinion: 

This  is  an  appeal  by  the  plaintiff  from 
an  order  of  the  district  court  of  Hennepin 
county  granting  in  part  and  refusing  in 
part  his  application  for  an  injunction  re- 
straining the  defendants  from  trying  him 
for  certain  acts  which  had  been  involved  in 
a  criminal  prosecution  against  him. 

The  defendant  Hennepin  County  Medical 
Society  is  a  voluntary  association  of  physi- 
cians and  surgeons.  The  other  defendants 
are  members  and  officers  of  it.  The  plain- 
tiff is  a  member.  The  society  has  been  in 
existence  since  1859.  Membership  in  it  is 
highly  prized  and  is  the  source  of  profes- 
sional honor  and  profit. 

The  society  has  a  constitution  and  by- 
laws to  which  each  member  upon  becoming 
a  member  assents.  The  by-laws  have  this 
provision:  "A  member  who  is  guilty  of  a 
criminal  offense,  or  of  gross  misconduct 
either  as  a  physician  or  as  a  citizen,  or  who 
violates  any  of  the  provisions  of  this  con- 
stitution and  by-laws,  shall  be  liable  to 
censure,  suspension,  or  expulsiom"  Pro- 
vision is  made  for  preferring  charges,  for  a 


hearing  and  trial,  and  for  censure,  suspen- 
sion, or  expulsion  if  the  charges  are  sus- 
tained. No  other  consequences  follow.  The 
member's  license  is  not  revoked  nor  is  his 
right  to  practise  affected. 

On  April  10,  1913,  the  plaintiff  was  ac- 
quitted in  the  district  court  of  Hennepin 
county  of  the  crime  of  manslaughter  in  the 
first  degree.  The  indictment  was  based 
upon  an  alleged  criminal  operation.  Charges 
were  preferred  by  the  defendant  society 
against  the  plaintiff  involving  the  matters 
involved  in  the  criminal  charge.  The  court, 
on  the  application  of  the  plaintiff,  granted 
an  injunction  restraining  the  society  from 
trying  the  plaintiff  for  the  crime  of  which 
he  had  been  acquitted,  but  refused  to  re- 
strain it  from  proceeding  under  its  consti- 
tution and  by-laws  to  an  inquiry  and 
investigation  into  the  plaintiff's  conduct 
relative  to  the  alleged  criminal  operation. 
Without  determining  the  precise  scope  of 
the  injunction,  it  is  clear  that  it  permitted 
the  society  to  consider  aots  involved  in  the 
criminal  charge  in  disciplining  or  expelling 
the  plaintiff. 

The  claim  of  the  plaintiff  is  that  the  facts 
charged  in  the  indictment  cannot  be  made 
the  basis  for  disciplining  or  expelling  him. 
We  know  of  no  case  which  holds  that  a 
member  of  a  voluntary  association,  the  by- 
laws of  which  provide  for  the  discipline  or 
expulsion  of  a  member  for  crime  or  miscon- 
duct inimical  to  its  being,  may  interpose 
as  a  bar  a  former  acquittal  of  a  criminal 
charge  involving  the  same  acts.  Sound 
reasoning  does  not  support  such  a  claim. 
The  authorities  are  to  the  effect  that  a 
license  to  practise  medicine  may  be  re- 
voked by  the  duly  constituted  authority, 
and  that  an  attorney  may  be  disbarred  by 
a  special  judicial  proceeding,  thaugh  the 
acts  relied  upon  for  the  revocation  or  for 
disbarment  are  the  same  acts  upon  which 
a  criminal  charge  resulting  in  an  acquittal 
was  based.  Re  Smith,  10  Wend.  449;  Re  an 
Attorney,  86  N.  Y.  663 ;  People  ex  rel.  Colo- 
rado Bar  Asso.  v.  Mead,  29  Colo.  344,  68 
Pac.  241.  And  see  Munk  v.  Frink,  81  Neb. 
631,  17  L.RJ^.(N.S.)  439,  116  N.  W.  525; 
People  ex  rel.  Colorado  Bar  Asso.  v.  Weeber, 
*26  Colo.  229,  67  Pac.  1079;  People  ex  rel. 


144  111.  App.  195,  where  the  expulsion  of  a 
member  of  a  benefit  society  was  predicated 
upon  an  alleged  fraud  in  obtaining  sick 
benefits  to  which  he  had  no  right,  it  was 
held  that,  as  there  was  in  force  a  judgment 
of  the  justice  of  the  peace  that  the  member 
was  entitled  to  the  sick  benefits,  the  expul- 
sion was  illegal. 

There  are  cases  which  have  considered  the 
question  as  to  whether  previous  conviction 
is  necessary  to  expulsion  for  infamous 
50  I..R.A.(N.S.) 


crime.  Secf  Leech  v.  Harris,  2  Brewst. 
(Pa.)  571,  which  holds  that  there  must  be 
a  previous  conviction,  and  Fawcett  v. 
Charles,  13  Wend.  473;  Franklin  v.  Burn- 
ham,  40  Misc.  566,  82  N.  Y.  Supp.  882,  which 
hold  that  there  need  not  be  a  previous  con- 
viction prior  to  expulsion. 

Generally,  as  to  grounds  for  revoking  a 
physician's  license,  see  note  to  Richardson 
V.  Simpson,  43  L.RJ^..(N.S.)  911,  and  note 
referred  to  therein*  J.  H»  B. 
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Greenberg  v.  Reid,  151  App  Div.  324,  136  N. 
Y.  Supp.  428.  There  is  less  justification 
for  holding  that  an  acquittal  is  a  bar  in 
the  trial  of  a  member  of  an  unincorporated 
association  in  accordance  with  its  by-laws, 
to  which  he  has  assented,  and  where  the 
result  of  sustaining  the  charge  is  no  more 
than  a  severance  of  the  relations  between 
the  association  and  himself.  There  is  no 
reason  why  the  plaintiff  should  not  submit 
to  a  trial  in  accordance  with  the  laws  of 
the  society. 
Order  affirmed. 


NORTH   CAROLINA  SUPRimCB 
COURT. 

JOHNSON  COUNTY  SAVINGS  BANK 

V. 

SCOGGIN  DRUG  COMPANY,  Appt., 

(152  N.  C.  142,  67  S.  E.  263.) 

Corporation  —  act  of  agent  —  ratifica- 
tion. 

1.  A  corporation  organized  for  the  sale 
of  drugs  is  liable  on  a  note  executed  by  its 
general  manager  for  the  purchase  price  of 

y ote. '^  Effect  of  production  of  hill  or 
note  not  transferable  by  delivery,  to 
establUOi  prima  facie  plaintiff's  title 
to  note. 

Generally,  as  to  the  transfer  of  paper 
without  indorsement,  see  Index  to  L.RJL 
Notes,  "Bills  &  Notes,"  §  37. 

As  to  right  of  transferee,  without  indorse- 
ment, of  bill  or  note  payable  or  indorsed  to 
order  of  transferrer,  to  protection  as  bona 
fide  holder,  see  note  to  First  Nat.  Bank  v. 
McCullough,    17    L.R.A.{N.S.)    1105. 

This  note  is  confined  strictly  to  the  ques- 
tion whether  or  not  the  mere  production  on 
the  trial  of  non-negotiable  paper  or  a  bill 
or  note  payable  to  order,  but  not  indorsed 
by  the  payee  or  the  special  indorsee,  is 
prima  facie  evidence  of  ownership  thereof. 
In  other  words,  the  queation  is  one  solely 
of  evidence,  and  the  status  of  the  plaintiff 
as  a  bona  fide  holder  is  not  involved;  nor  is 
the  question  of  the  plaintiff's  right  to  bring 
the  action  in  his  own  name. 

This  question  is  rendered  difficult  by  the 
obscurity  of  the  language  in  many  of  the 
decisions.  As  stated,  the  question  of  the 
bona  fide  holding  of  the  plaintiff  is  not  in- 
vol  red  in  the  discussion  of  this  question, 
bat  the  courts  frequently  discuss  the  two 
questions  together,  and  it  is  difficult  fre- 
quently to  determine  whether  or  not  the 
court  is  passing  upon  the  one  question  <Hr 
the  other.  A  good  example  of  this  obscur- 
ity is  revealed  in  Johnson  County  Sav. 
Baxk  v.  Scoggin  Drug  Co.,  where  the  court 
f'ites  as  authority  for  its  decision  that  the 
mere  production  of  a  note  not  payable  to 
bearer  or  indorsed  in  blank  is  prima  facie 
50  L.ILA.(N.8.) 


a  piano  and  jewelry,  if,  after  having  full 
knowledge  of  the  facts,  it  failed  to  repudiate 
the  act.  . 

Note  —  equitable  owner  —  right  to  re- 
cover. 

2.  The  equitable  owner  of  a  note  without 
indorsement  may  recover  the  amount  due 
thereon,  subject  to  any  defense  which  the 
maker  had  against  the  original  payee. 

Same  —  non-negotiability  —  want  of  in- 
dorsement —  effect. 

a.  Non-negotiable  as  well  as  negotiable 
instruments  are  within  the  rule  that  pro- 
duction of  a  note  at  the  trial  without 
indorsement  is  sufficient  to  entitle  the  equi- 
table owner  to  recover  thereon,  the  produc- 
tion being  prima  facie  evidence  of  owner- 
ship, notiiing  else  appearing. 

(March  9,   1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Franklin 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  certain  note.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  W.  H.  Yar borough,  Jr.,  and 
William  H.  Ruffin,  for  appellant: 

Having  offered   no   indorsements   at   all, 

evidence  of  title,  the  case  of  Tyson  v. 
Joyner,  139  N.  C.  69,  51  S.  E.  803,  in  which 
case  the  essential  question  was  whether  or 
not  the  plaintiff  was  a  bona  fide  holder. 
It  is  true  the  court  said  that  the  intro- 
duction of  the  note  raised  the  presump- 
tion of  owners-hip,  but  it  had  previously 
said  that  the  only  questions  presented  "re- 
lated to  the  character  of  the  plaintiff's  own- 
ership" and   to  a  counterclaim. 

So,  in  Osgood  v.  Artt,  17  Fed.  675,  which 
is  cited  in  Johnson  County  Sav.  Bank  v. 
SooGOiN  Dbuo  Co.,  the  question  of  pos- 
session as  evidencing  title  was  not  dis- 
cussed, but  the  case  turned  solely  upon 
whether  the  holder  was  a  bona  fide  holder 
or  not. 

On  the  other  hand,  it  is  frequently  diffi- 
cult to  tell  whether  the  court  is  discussing 
this  question  of  evidence,  or  merely  the 
right  of  the  plaintiff  to  bring  the  action 
in  his  own  name.  This  is  shown  by  the 
following  quotation  from  Kimball  v.  Whit- 
ney, 15  Ind.  280,  where  the  trial  court 
charged  the  jury  that  if  they  found  that 
there  was  no  evidence  of  an  assignment  of 
the  note  by  the  pavee  to  the  plaintiff,  he 
could  not  recover:  If,  by  the  latter  branch 
of  the  charge,  it  was  meant  that  proof  was 
necessary  of  an  indorsement  of  the  note 
by  the  payees  to  the  plaintiff,  Samuel  L. 
Collins,  it  was  clearly  wrons;  because  the 
note  might  be  equitably  assigned  so  as  to 
vest  the  equitable  interest  in  the  assignee, 
whereby  hie  could  have  sued  upon  it  in 
equity,  and  can  now,  by  statute,  sue  upon 
it  in  his  own  name,  without  an  indorse- 
ment. But  if  the  charge  meant  that  there 
muflt  be  proof  of  a  sale  and  transfer  mere- 
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even  to  show  that  it  was  the  equitable 
owner  of  the  note  sued  on,  the  plaintiff  was 
not  shown  to  have  any  title  at  all/  and  at 
the  best  it  held  only  the  equitable  title  to 
the  instrument  and  could  not  sue  at  law 
upon  it  as  a  ground  of  action. 

1  Dan.  Neg.  In»t.  5th  ed.  §  574;  Tyson 
T.  Joyner,  139  N.  G.  69,  51  S.  £.  803. 

Avent  was  an  agent  with  limited  powers, 
and  anyone  dealing  with  him  must  have 
correctly  ascertained  his  powers. 

Bank  of  Morgan  ton  v.  Hay,  143  N.  C. 
326,  55  S.  E.  811;  Swindell  v.  Latham,  145 
N.  C.  144,  122  Am.  St.  Rep.  430,  58  S.  E. 
1010;  Universal  Metal  Co.  v.  Durham  &  C. 
R.  Co.  145  N,  C.  293,  59  S.  £.  50. 

A  general  manager  must,  like  any  other 
agent,  act  within  the  scope  of  his  authority, 


and  all  dealing  with  him  are  required  at 
their  peril  to  ascertain  the  extent  of  his 
authority. 

10  Cyc.  929,  note  93,  940  (h);  Bank  of 
Morganton  v.  Hay,  143  N.  C.  326,  55  S. 
£.  811;  Tiffany,  Agency,  p.  215,  §  48; 
Mechem,  Agency,  1889,  §§  389-393. 

Messrs.  P.  H.-  Cook  and  Frank  8. 
Spruill  for  appellee. 

Walker,  J^  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  the 
amount  of  a  note  for  $499.20,  payable  in 
fixed  instalments  to  the  Equitable  Idanufac- 
turing  Company.  There  was  written  on 
its  back  an  indorsement  to  the  plaintiff, 
but  there  was  no  proof  introduced  by  the 


ly  of  the  note,  we  still  think  it  wrong, 
and  calculated  to  mislead  the  jury,  as  the 
possession  of  the  note  by  Collins  was  prima 
facie  evidence  of  ownership,  and  prima  facie 
entitled  him  to  payment  thereof.'* 

The  question  is  further  complicated  by 
the  ambiguity  in  the  use  of  the  term  ''non- 
negotiable,"  it  being  used  in  some  cases  to 
indicate  paper  which  on  its  face,  at  the  very 
beginning,  is  not  negotiable,  and  in  other 
cases  to  indicate  paper  which  is  negotiable 
in  form,  but  which  has  not  been  indorsed 
by  the  payee.  In  this  discussion  only  notes 
which  were  not  negotiable  at  the  start 
have  been  termed  non-negotiable. 

Possession  of  paper  payable  to  order,  but 
not  indorsed  by  the  payee  or  special  in- 
dorsee. 

It  is  a  general  rule  that  the  holder  of 
pa/per  payable  to  bearer  or  indorsed  in 
blank  establishes  his  prima  facie  title  there- 
to by  production  of  the  note  in  court;  a 
fortiori,  the  payee  or  special  indorsee  of  a 
note  which  has  not  been  indorsed  by  him 
establishes  prima  facie  title  to  the  note  by 
its  introduction  in  evidence  on  the  trial. 
In  the  first  case,  the  very  purpose  of  mak- 
ing a  note  payable  to  bearer  or  indorsing  it 
in  blank  is  to  make  the  note  transferable 
by  delivery,  and  to  give  the  holder  the 
prima  facie  title  thereto,  while  in  the  sec- 
ond case,  the  paper  shows  for  itself  that  it 
belongs  to  the  payee  or  the  special  in- 
dorsee, as  the  case  may  be,  and  nothing 
more  than  his  possession  thereof  is  neces- 
sary to  establish  at  least  his  prima  facie 
title  thereto. 

Where,  however,  paper  payable  to  the  or- 
der of  the  payee  or  of  a  special  indorsee  has 
not  been  indorsed  by  him,  the  paper,  stand- 
ing by  itself,  would  indicate  that  it  belongs 
either  to  the  payee  or  to  the  special  in- 
dorsee, and  there  is  a  decided  conflict  of 
opinion  as  to  whether  the  mere  possession 
of  such  paper  by  the  plaintiff  is  sufficient 
to  establish  the  prima  facie  title  thereto. 

The  view  taken  by  some  courts  is  that 
mere  possession  of  paper  payable  to  the 
order  of  the  payee  or  of  a  special  indorsee, 
50  L.R.A.(N.S.) 


and  not  indorsed  by  him,  is  no  evidence  at 
all  of  title,  but  a  stranger  to  the  paper  de- 
siring to  recover  thereon  must  allege  and 
prove  his  title. 

Caldwell  v.  Meshew,  44  Ark.  564;  School 
Dist.  V.  Reeve,  56  Ark.  68,  19  S.  W.  106; 
Re  Wagner,  MacArth.  &  M.  395;  Porter  v. 
Cushman,  19  111.  572;  Bonner  v.  Gordon,  63 
III.  443;  Redmond  v.  Stansbury,  24  Mich. 
446,  reversing  2  Mich.  N.  P.  124;  St.  Johns 
Table  Co.  v.  Brown,  126  Mich.  592,  85  N. 
W.  1124;  Van  Eman  v.  SUnchfield,  13  Minn. 
75,  Gil.  70,  former  appeal,  10  Minn.  255, 
Gil.  197;  Bausman  v.  Kelley,  38  Minn.  197, 
8  Am.  St.  Rep.  661,  36  N.  W.  333;  Beard 
y.  First  Nat.  Bank,  39  Minn.  546,  40  N.  W. 
842;  Red  River  Valley  Invest.  Co.  v.  Cole. 
62  Minn.  457,  64  N.  W.  1149;  Dom  v.  Par- 
sons, 56  Mo.  601;  Gavitt  v.  Tharp,  30  Mo. 
App.  131;  Rice  y.  McFarland,  41  Mo.  App. 
489;  Richardson  v.  Moffitt-West  Drug  Co. 
92  Mo.  App.  515,  69  S.  W.  398;  Hair  v. 
Edwards,  104  Mo.  App.  213,  77  S.  W.  1089; 
Jolly  V.  Huebler,  132  Mo.  App.  675,  112  S. 
W.  1013;  Camp  v.  Sturdevant,  16  Neb.  693, 
21  N.  W.  449;  Barrick  v.  Austin,  21  Barb. 
241;  Frankenstein  v.  Levini,  65  N.  Y.  Supp. 
562;  Stewart  v.  Gregory,  C.  &  Co.  9  N.  D. 
618,  84  N.  W.  553;  Shepard  v.  Hanson,  » 
N.  D.  249,  83  N.  W.  20;  Witt  v.  Campbell- 
Lakin  Segar  Co.  66  Or.  144,  134  Pac.  316; 
Baker  v.  Warner,  16  S.  D.  292,  92  N.  W. 
393;  Ross  v*  Smith,  19  Tex.  171,  70  Am. 
Dec.  327;  Andrews  y.  Powers,  35  W^is.  644; 
Swan  by  v.  Northern  State  Bank,  150  Wis. 
672,  137  :N.  W.  763. 

So,  in  Ross  v.  Smith,  19  Tex.  171,  70  Am. 
Dec.  327,  it  was  held  that  the  possession 
of  a  note  payable  to  order  which  was  not 
indorsed  in  blank  nor  specially  to  the  plain- 
tiff is  not  prima  facie  evidence  of  owner- 
ship. The  court  said  that  in  the  case  of  a 
note  the  legal  right  to  which  did  not  pa^s 
by  delivery,  a  third  person  must  show  by 
what  right  he  claims  to  recover  from  tne 
debtor,  or,  in  other  words,  that  he  holds  un- 
der a  bona  fide  assignment  valid  in  law  from 
the  owner  of  the  note.  The  court  cited  as 
authority  for  this  conclusion  Merlin  v. 
Manning,  2  Tex.  351,  but  the  latter  case  was 
a   case   of   a   non-negotiable    instrument. 
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plaintiff  of  the  genuineness  of  the  indorse- 
ment, the  court  ruling  that  the  production 
of  the  note  was  sufficient  to  show  that  the 
plaintiff  wiw  its  equitable  owner,  w^ithout 
any  proof  that  the  note  had  been  indorsed 
in  writing  to  it,  as  the  plaintiff  does  not 
claim  as  an  innocent  purchaser  or  as  a 
holder  in  due  course.  The  note  was  orig- 
inally signed  by  the  Boddie-Perry  Drug 
Company,  by  C.  B.  Avent,  Manager.  The 
name  of  the  Boddie-Perry  Drug  Company 
was  changed  to  that  of  the  Scoggin  Drug 
Company,  the  defendant  in  this  case,  and 
the  case  must  be  considered  with  reference 
to  the  liability  of  the  defendant  to  the 
plaintiff  as  if  the  note  had  been  signed  in 
the  name  of  the  "Scoggin  Drug  Company, 
by  0.  B.  Avent,  Manager.''     The  execution 


of  the  note  by  the  defendant,  or  its  prede- 
cessor, was  alleged  in  the  complaint  and 
denied  in  the  answer.  It  was  shown  that 
the  note  had  been  presented  for  payment  to 
the  defendant,  and  that  payment  was  re- 
fused. This  was  the  substance  of  the  plain- 
tiff's testimony.  The  defendant  moved  to 
nonsuit  the  plaintiff,  the  motion  was  over- 
ruled, and  the  defendant  excepted.  The  de- 
fendant therieupon  introduced  testimony  for 
the  purpose  of  showing  that  C.  B.  Avent 
was  not  authorized  to  execute  the  note  in 
its  behalf.  The  defendant  was  engaged  in 
the  drug  business,  and  the  note  was  given 
in  consideration  of  jewelry  and  a  piano, 
either  sold  or  consigned  to  the  defendant. 
The  contention  of  the  defendant  was  that, 
as  these  were  not  articles  used  in  the  drug 


And  in  Van  Eman  v.  Stanchfield,  13  Minn. 
76,  Gil.  70,  the  court  said  that  the  note  was 
overdue  when  transferred,  and  was  not  in- 
dorsed by  the  payee,  and  consequently  the 
transferee  took  the  note  subject  to  all  the 
equities  of  the  prior  parties,  and  its  pos- 
session was  not  evidence  of  ownership. 

Possession  of  an  unindorsed  bill  of  lading 
by  a  person  other  than  the  consignor  or 
consignee  raises  no  presumption  that  such 
other  person  is  the  agent  of  the  consignor. 
Stewart  v.  Gregory,  C.  &  Co.  9  N.  D.  618, 
84  N.  W.  553  (syllabus  by  the  court). 

In  Bonner  v.  Gordon,  03  111.  443,  the 
plaintiff  declared  on  a  note  payable  to  his 
order  "by  the  name  and  style  of  First  Na- 
tional Bank  of  Centralia."  The  court  over- 
ruled a  demurrer,  but  remarked  that  on 
the  trial  the  mere  production  of  the  note 
would  not  be  proof  of  ownership. 

In  Frankenstein  v.  Levini,  65  N.  T.  Supp. 
562,  the  report  of  the  case  is  very  meager, 
but  the  court  said  there  was  nothing  to 
show  that  the  note  was  the  property  of  the 
plaintiff,  as  it  was  made  payable  to  an- 
other party  and  had  never  been  indorsed. 

In  Crism&n  v.  Swisher,  28  N.  J.  L.  149, 
the  court  seemed  to  assert  the  rule  that 
mere  possession  of  an  unindorsed  bill  or 
note  was  not  evidence  of  title,  but  the 
opinion  is  not  precise  upon  this  point,  as 
the  court,  in  reversing,  said  that  the  whole 
proceeding  had  been  grossly  irregular  and 
defective. 

A  similar  rule  apparently  prevails  in 
Kentucky. 

Thus,  in  Turner  v.  Mitchell,  22  Ky.  L. 
Bep.  1784,  61  S.  W.  468,  the  court  said  that 
the  mere  possession  of  a  note  is  not  suffi- 
cient evidence  of  its  assignment  to  author- 
ize a  recovery  if  the  assignment  and  de- 
livery are  denied. 

So,  in  Crosthwait  v.  Misener,  13  Bush, 
643,  where  the  note  was  in  possession  of  the 
plaintiff^s  testator,  the  court  said  that  pos- 
session is  prima  facie  evidence  of  owner- 
ship, and  such  title  will  be  recognized  by 
the  court  uniil  denied  by  the  pleadings  of 
the  adversary. 

And  in  Fenwick  v.  Phillips,  3  Met.  (Ky.) 
60  L.R.A.(N.S.) 


I  87,  the  court  said  that  the  plaintiff  being 

I  in  the  possession  of  the  note,  and  his  right 

I  thereto  having  been  admitted  in  the  answer 

of  the  administrator  of  the  payee  thereof, 

no  other  testimony  was  necessary  to  prove 

that  he  was  entitled  to  the  debt. 

The  pdsition  of  the  court  in  Gill  v.  John- 
son, 1  Met.  (Ky.)  649,  is  not  quite  clear. 
i  The  court  said:  "In  this  case,  the  plain- 
I  tiffs'  intestate  was  not  the  payee  of  the 
note;  he  was  merely  the  holder  of  it  by 
delivery  without  any  written  transfer.  It 
is  therefore  insisted  that  it  was  incumbent 
on  the  plaintiffs  to  prove  the  statements 
in  the  petition  showing  the  manner  in  which 
their  intestate  became  entitled  to  the  note. 
We  think  the  possession  of  the  note  fur- 
nished prima  facie  evidence  of  ownership; 
and  as  the  plaintiffs  produced  it,  and  made 
it  part  of  their  petition,  no  other  evidence 
of  title  was  necessary.  But  as  the  plain- 
tiffs only  had  an  equitable  right  to  the 
note,  the  legal  title  thereto  not  having  been 
transferred  to  their  intestate,  the  personal 
representative  of  the  payee  should  have 
been  made  a  party  to  the  action." 

The  fundamental  reason  underlying  the 
decisions  asserting  the  rule  set  out  above 
apparently  is  that  the  paper  of  itself,  either 
by  the  wording  upon  its  face  or  the  indorse- 
ment upon  its  back,  purports  to  belong  to 
the  payee  or  special  indorsee,  and  the  pre- 
sumption thus  arising  is  not  overcome  by 
mere  possession. 

Thus,  in  Hair  v.  Edwards,  104  Mo.  App. 
213,  77  S.  W.  1089,  it  was  held  that  posses- 
sion of  an  unindorsed  note  does  not  relieve 
the  holder  from  the  presumption  that  the 
note  belongs  to  the  payee;  and  the  rule  is 
no  different  where  such  paper  is  found 
among  the  effects  of  a  deceased  person. 

So,  in  Porter  v.  Cushman,  19  111.  572, 
the  court  said:  "When  the  paper  is  found 
in  the  hands  of  a  stranger  to  it,  with  a 
special  indorsement,  the  law  cannot  pre- 
sume that  it  has  come  rightly  into  the 
hands  of  the  holder;  that  would  defeat 
the  very  object  of  the  special  indorsement, 
which  is  to  notify  the  world  that  it  can 
only  be  transferred  to  a  stranger  by  the 
actual  indorsement  of  the  special  indorsee; 
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business,  it  was  beyond  the  scope  of  the 
authority  of  C.  B.  A  vent  to  execute  a  note 
for  the  same,  which  would  impose  any  lia- 
bility upon  it.  We  think,  though,  the  evi- 
dence tends  to  show  that  C.  B.  A  vent  was 
the  general  manager  of  the  defendant's 
business,  that  he  was  secretary  and  treas- 
urer of  the  company,  and  had  full  author- 
ity over,  and  control  of,  its  affairs,  and  more 
especially  it  tended  to  show  that  the  de- 
fendant, through  its  proper  officers,  had 
notice  of  the  purchase  of  the  piano  and  | 
jewelry,  and  failed  to  repudiate  the  alleged 
unauthorized  act  of  Avent,  even  if  it  did 
not  ratify  the  same,  with  full  knowledge  of 


the  facts.  As  the  plaintiff  did  not  allege 
that  it  was  an  innocent  holder  of  the  note, 
but  only  the  equitable  owner,  it  can  recover 
against  the  maker  without  showing  a  writ- 
ten indorsement,  and  therefore  the  ruling  of 
the  court,  as  to  the  proof  of  the  indorse- 
ment, becomes  immaterial.  Having  pro- 
duced the  note,  the  plaintiff  was  entitled 
to  recover  upon  it  as  the  holder  thereof, 
subject  to  any  defenses  which  the  maker 
had  against  the  Equitable  Manufacturing 
Company,  the  original  payee.  Tyson  v. 
Joyner,  139  N.  C.  69,  51  S.  E.  803.  The 
authorities  upon  this  subject  are  fully  col- 
lected in  the  case  just  cited,  and  it  is  un- 


and  especially  is  it  notice  to  the  maker  not 
to  pay  to  anyone  but  the  special  indorsee." 

And  in  School  Dist.  v.  Reeve,  56  Ark.  68, 
the  court  said:  ''Where  indorsements  show 
title  in  the  plaintiffs,  they  are  sufficient 
proof  of  that  fact;  but  where  there  is  no 
mdorsement,  or,  there  being  one,  it  passes 
title  to  another  than  the  plaintiff,  it  be- 
comes necessary  to  establish  ownership  by 
proof  dehors  the  paper.  The  record  in  this 
ease  contains  no  evidence  of  title  in  the 
plaintiff,  except  such  as  may  be  implied 
from  his  possession  of  warrants  that  upon 
their  face  show  title  in  another.  Is  the 
fact  of  possession  sufficient  proof  of  plain- 
tiff's title  to  overcome  the  proof  contained 
upon  the  face  of  the  warrants?  Where 
paper  is  payable  to  bearer  or  has  been  in- 
dorsed in  blank  by  the  payee,  possession 
is  held  to  be  proof  of  title;  but  where  it  is 
payable  to  order,  and  is  not  indorsed  by 
the  payee,  or  the  indorsement  passes  title 
to  another  person  than  the  plaintiff,  it  is 
held  that  possession  is  not  sufficient  proof 
of  title." 

Again,  in  Dom  v.  Parsons,  56  Mo.  601, 
the  court,  in  dealing  with  an  unindorsed 
note  which  was  in  the  possession  of  a 
third  party,  said:  "There  was  no  proof  at 
all  of  ownership.  The  possession  of  a 
note  payable  to  bearer  or  indorsed  in  blank 
would  be  prima  facie  evidence  of  owner- 
ship, but  the  possession  of  such  a  note  as 
this  is  no  evidence  at  all  of  ownership." 

And  in  Andrews  v.  Powers,  35  Wis.  644, 
the  court  said:  "The  note  is  payable  to 
the  railroad  company  or  order,  and  is  not 
indorsed.  The  law  is  that  no  party  other 
than  the  payee  can  recover  upon  the  note, 
or  obtain  a  judgment  of  foreclosure  upon 
the  mortgage,  without  averring  and  prov- 
ing a  transfer  thereof,  in  some  form,  to 
himself." 

That  the  rule  that  possession  is  evidence 
of  title,  applicable  to  personal  property  gen- 
erally, does  not  apply  to  negotiable  paper, 
was  expressly  held  in  Redmond  v.  Stans- 
bury,  24  Mich.  445,  where  it  was  held  that 
possession  by  one  Stansbury  of  a  note  pay- 
able to  the  "Stansbury  Oyster  Company" 
is  not  evidence  of  title.  The  court  said 
that  something  more  is  required  than  mere 
possession  in  one  who  appears  to  hold  un- 
der a  derivative  title. 
50  L.R.A.(N.8.) 


That  the  possession  by  a  stranger  of  un- 
indorsed paper  payable  to  order  was  a  cir- 
cumstance tending  to  arouse  suspicion  was 
the  position  taken  in  Re  Wagner,  MacArth. 
&  M.  395,  where  the  court  said:  "It  is  a 
general  rule  that  the  possession  of  nego- 
tiable paper  payable  to  bearer,  or  negoti- 
able paper  payable  to  order  and  indorsed  in 
blank,  is  prima  facie  evidence  of  title.  On 
the  other  hand,  the  possession  of  a  note 
payable  to  order,  but  pot  indorsed,  is  no 
evidence  whatever  of  title,  but  is  rather  a 
suspicious  circumstance  which  needs  full 
explanation  from   the  holder." 

On  the  other  hand,  there  is  quite  a  body 
of  decisions  which  hold  that  the  mere  pos- 
session of  paper,  although  it  has  not  been 
indorsed  by  the  payee  or  the  special  in- 
dorsee, as  the  case  may  be,  is  sufficient 
prima  facie  to  establish  the  plaintiff's  title, 
and  he  is  under  no  obligation  to  show  in 
the  first  instance  the  manner  in  which  he 
secured  possession  thereof. 

Martin  v.  Martin,  174  111.  371,  66  Am. 
St.  Rep.  290,  61  N.  £.  691,  affirming  74  111. 
App.  215;  Bush  v.  Seaton,  4  Ind.  522;  lam 
v.  Shaw,  10  Ind.  469;  Kimball  v.  Whitney, 
15  Ind.  280;  Garner  v.  Cook,  30  Ind.  33  f; 
Rubey  v.  Culbertson,  35  Iowa,  264;  Paul- 
man  v.  Claycomb,  75  Ind.  64;  Hesser  v. 
Doran,  41  Iowa,  468;  Carnahan  v.  Lloyd, 
4  Kan.  App.  605,  46  Pac.  323;  Harriman  v. 
Hill,  14  Me.  127;  Netterville  v.  Stevens, 
2  How.  (Miss.)  642;  Menzie  v.  Smith,  63 
Neb.  666,  88  N.  W.  855;  Ryan  v.  West,  63 
Neb.  894,  89  N.  W.  416;  Greeley  State 
Bank  v.  Line,  50  Neb.  434,  69  N.  W.  966; 
Michigan  Mut.  L.  Ins.  Co.  v.  Klatt,  2  Neb. 
(Unof.)  872,  92  N.  W.  325,  affirming  on 
rehearing  2  Nob.  (Unof.)  870,  90  N.  W. 
754;  Sanforfl  v.  Litchenberger,  62  Neb.  501, 
87  N.  W.  305;  Jackson  v.  Love,  82  N.  C. 
405,  33  Am.  Hop.  685;  Robertson  v.  Dunn, 
87  N.  C.  191;  Thompson  v.  Onlev,  96  N.  C. 
9,  1  S.  E.  620;  Hollv  v.  Hollv,  94  N.  C.  670; 
Triplett  v.  Foster,  'll5  N.  C.  33.'>,  20  S.  E. 
475;  Causev  v.  Snow,  120  N.  C.  279,  26 
S.  E.  775;  Beaman  v.  Ward,  132  N.  C.  68, 
43  S.  E.  545;  Bell  v.  Moon,  79  Va.  341. 

Perhaps  the  case  of  Gumaer  v.  Sowers,  31 
Colo.  164,  71  Pac.  1103,  ought  to  be  added 
to  this  list,  as  the  court  remarked:  "As 
these  notes,  with  what  purported  to  be  an 
indorsement  upon  them  by  the  payee,  were 
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necessary,  tbeerfore,  to  refer  to  them  more 
especially,  or  to  discuss  the  general  principle 
which  they  have  established.  Indeed,  the 
doctrine  that  the  production  of  a  promissory 
note  at  the  trial  of  an  action  to  recover 
the  amount  of  it  is  sufficient  proof  of  the 
plaintiff's  ownership  is  too  well  settled  to 
be  now  questioned.  It  is  very  true  that 
the  plaintiff  cannot  succeed  in  the  cause  if 
the  defendant  has  any  valid  legal  or  equi- 
table defense  as  between  it  and  the  original 
payee.    Ibid. 

It  is  now  contended  by  the  defendant  that 
the  doctrine  which  permits  the  plaintiff  to 
recover  upon  his  equitable  ownership  of  a 


note  by  the  production  of  it  at  the  trial, 
which  is  prima  facie  proof  of  his  ownership, 
nothing  else  appearing,  applies  only  to  ne- 
gotiable instruments,  and  counsel  cite  the 
case  of  Gregg  v.  Mallett,  111  N.  C.  78,  16 
S.  E.  936,  to  sustain  this  position,  but  we 
do  not  think  that  case  is  in  point.  The 
case  of  Tyson  v.  Joyner,  which  we  have 
already  cited,  distinctly  holds  that  the  pro- 
duction of  a  note  entitles  the  plaintiff  to 
recover  as  its  equitable  owner,  but  does  not 
cut  off  any  defense  as  between  the  original 
parties,  which  can  only  be  done  by  written 
indorsement  where  the  note  is  payable  to 
order.     The  headnote  in  that  case  by  the 


delivered  to  the  plaintiff,  he  might  have 
altogether  disregarded  the  indorsements  or 
written  transfers,  and  relied  on  delivery 
and  possession  alone.  He  was  entitled  to 
the  judgment  which  the  court  gave  him, 
for  it  appears  that  he  had  possession  of 
the  notes  and  produced  them  at  the  trial 
and  thereby  established  prima  facie  his 
title  thereto."  In  that  case,  however,  the 
note  bore  upon  its  back  what  purported  to 
be  a  written  transfer  by  the  payee  to  the 
plaintiff;  and  when  the  opinion  is  read  as  a 
whole,  the  case  seems  to  be  authority  for 
no  more  than  that,  the  title  having  been 
established  prima  facie  by  the  production 
of  the  note  purporting  to  be  indorsed  by 
the  payee,  the  plaintin,  in  the  absence  of 
defenses  between  the  original  parties,  might 
recover  upon  the  strength  of  that  title,  irre- 
spective of  bis  rights  as  indorsee. 

In  Bush  V.  Seaton,  4  Ind.  522,  it  was 
held  that  a  person  in  possession  of  a  note 
not  indorsed  hy  the  payee  need  not  prove 
that  the  payee  had  actually  sold  the  note, 
as  possession  alone  was  prima  facie  evidence 
of  ownership.  To  the  same  effect,  Kimball 
V.  Whitney,  16  Ind.  280. 

So,  in  Jackson  v.  Love,  82  N.  0.  405,  33 
Am.  Rep.  685,  it  was  held  that  mere  pos- 
session of  a  note  not  payable  to  bearer,  and 
without  anv  indorsement,  was  presumptive 
evidence  of  ownership,  and  this  was  not 
overcome  by  the  denial  of  the  plaintiff's 
ownership  in  the  defendant's  answer.  The 
court  said:  "The  judge  in  the  court  below 
held  that  the  denial  in  the  answer  of  the 
plaintiff's  title  had  the  effect  of  requiring 
from  him  proof  beyond  and  in  addition  to 
the  production  of  the  note.  In  this  we 
think  he  misconceived  the  legal  effect  of 
the  conflictinff  pleadings.  The  denial  de- 
stroys the  &rce  of  an  allegation  and 
puts  the  controverted  fact  in  issue. 
It  would  do  the  same  in  case  the  in- 
dorsee or  bearer  brought  the  action  in  his 
own  name.  But  in  neither  case  is  the  de- 
nial evidence  against,  nor  the  plaintiff's 
allegation  evidence  for,  the  truth  of  the 
disputed  fact,  to  be  considered  by  the  jury. 
The  issue  is  eliminated  and  presented  in 
the  form  of  a  simple  inquiry  as  to  the 
plaintiff's  ownership  of  the  note  in  suit, 
xhe  burden  of  proof  rests  upon  him,  and, 
upon  the  authorities,  the  presumptive  evi- 
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dence  is  furnished  when  the  note  is  pro- 
duced and  read  in  support  of  his  title.  As 
there  was  nothing  shown  to  repel  its  force, 
the  presumption  should  have  prevailed,  and 
the  plaintiff  was  entitled  to  the  verdict." 

This  presumption,  however,  prevails  only 
against  the  maker,  and  cannot  avail  the 
holder  in  an  action  brought  against  him  by 
the  legal  owner,  who  seeks  to  recover  the 
proceeds  of  the  note  which  have  been  col- 
lected by  the  holder.  Robertson  v.  Dunn,  87 
N.  C.  191. 

Again,  in  Holly  v.  Holly,  94  N.  C.  670, 
the  court  said:  "As  the  substantial  in- 
terest in  the  note  or  bond  may  thus  pass  to 
the  purchaser  without  indorsement,  and  he 
may  collect  it  without  action,  or  sue  for 
the  same  in  his  own  name,  or  sell  it  again, 
and  it  may  thus  be  sold  to  different  persons 
indefinitely,  a  just  and  reasonable  presump- 
tion of  fact  arises,  that  the  person  in  pos- 
session of  it  is  the  substantial  and  equi- 
table owner  thereof.  Such  presumption  is 
not  conclusive,  but  it  is  sufficiently  strong 
to  put  the  person  claiming  it  adversely  to 
him  in  possession  thereof,  to  proof  to  rebut 
the  presumption,  except  that  this  does  not 
extend  to  him  to  whom  it  was  made  pay- 
able, and  who  therefore,  in  the  absence  of 
indorsement,  holds  the  legal  title.  The 
possession  and  claim  is  evidence  of  owner- 
ship." 

So,  too,  in  King  v.  Gtottschalk,  21  Iowa, 
513,  where  the  action  was  brought  by  two 
of  the  heirs  of  the  payee  and  by  the  hus- 
bands of  the  other  two  heirs,  it  was  held 
that  possession  was  prima  facie  evidence 
of  their  ownership  of  the  note,  which  had 
not  been  indorsed.  It  is  to  be  noted  in  this 
case  that  the  court  expressly  stated  that  the 
plaintiffs  did  not  sue  as  heirs  of  the  payee. 

In  Tumley  v.  Black,  44  Ala.  159,  in  an 
action  by  executors  against  the  makers, 
the  court  said  that  it  was  true  that  the  law 
presumed  that  the  payee  is  the  owner  of  a 
note  until  the  contrary  is  shown;  but  that 
this  presumption  is  overcome  when  the  note 
is  proved  to  be  in  the  possession  of  another 
claiming  it  as  his  own,  or  if  found  among 
the  papers  of  a  deceased  person. 

In  Carnahan  v.  Lloyd,  4  Kan.  App.  605, 
46  Pac.  323,  it  was  held  that,  although  the 
plaintiff's  title  was  put  in  issue  by  the  gen- 
eral denial  of  the  defendant,  the  possession 
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former  reporter,  now  Judge  Biggs,  states 
clearly  the  principles  which  we  then  laid 
down,  and  is  as  fpllows:  "(1)  In  an  action 
on  a  note  it  is  error  to  hold  that  the  mere 
introduction  of  the  note,  with  the  name  of 
an  indorsee  written  on  the  back,  is  evidence 
of  its  indorsement  by  such  indorsee,  so  as 
to  vest  the  legal  title  in  the  plaintiff  and 
cut  off  any  defenses  against  the  indorsee, 
as  the  signature  of  the  indorsers,  where  in- 
dorsement is  required  to  vest  the  legal 
title,  must  be  proved.  (2)  In  an  action  on 
a  note,  the  mere  introduction  of  the  note 
raises  a  presumption  that  the  holder  is  only 
the  equitable  owner,  and  it  is  subject  to 


any  equities  or  other  defenses  of  the  maker 
against  prior  holders.  (3)  A  note  payable 
to  order  must  be  specially  indorsed  by  the 
payee  (and  prior  indorsees,  if  any)  to  the 
holder,  or  at  least  in  blank,  to  make  him 
its  legal  owner  and  the  bona  fide  holder  of 
a  title  good  against  prior  equities  of  which 
he  is  not  shown  to  have  had  notice.  (4) 
An  instrument  payable  to  bearer  can  be  ne- 
gotiated by  delivery,  and  consequently  no 
indorsement  is  required.  (5)  Where  a  note 
is  indorsed  in  blank,  the  holder  has  the  au- 
thority to  make  it  payable  to  himself  or 
to  any  other  person  by  filling  up  the  blank 
over  the  signature,  and  this  may  be  done 


of  the  note  by  the  plaintiff  and  its  introduc- 
tion in  evidence  made  out  a  prima  facie 
case. 

In  an  action  by  executors  to  recover  pos- 
session of  notes  alleged  to  be  the  property 
of  their  testator,  proof  that  the  considera- 
tion of  each  of  the  two  notes  in  question 
was  money  loaned  by  the  testator  in  his 
lifetime  to  the  respective  makers  of  the 
notes;  that  the  notes  were  executed  by  the 
makers  and  made  payable  to  the  testator 
or  his  order,  and  were  delivered  to  him 
during  his  lifetime,  and  had  not  been  as- 
signed,— is  not  sufficient  to  warrant  the 
court  to  make  an  order  that  the  notes 
should  be  surrendered  by  the  defendant  in 
error,  who,  although  a  stranger  to  the 
notes,  was  in  possession  thereof,  to  the  rep- 
resentatives of  the  deceased,  since  the 
possession  of  an  unindorsed  note  is  prima 
facie  evidence  of  ownership  in  the  holder. 
Martin  v.  Martin,  174  111.  371,  66  Am.  St. 
Rep.  290,  51  N.  E.  691.  The  court  said: 
'The  law  will  not  require  one  in  the  pos- 
session of  a  chattel  or  security,  negotiable 
or  otherwise,  under  claim  of  ownership,  to 
deliver  the  same  upon  the  mere  adverse 
claim  of  another,  but  will  only  disturb  such 
possession  upon  proof  of  the  right  of  such 
adverse  claimant, — that  is  to  say,  the  pre- 
sumption of  the  law  is  that  one  so  in  pos- 
session is  prima  facie  entitled  to  remain  in 
possession  until  the  contrary  is  made  to 
appear  by  proof." 

In  Menzie  v.  Smith,  63  Neb.  666,  88  N. 
W.  855,  the  note  was  speciallv  indorsed  by 
the  payee  to  a  third  person,  but  the  court 
said  that  the  plaintifrs  possession  thereof 
raised  the  presumption  that  the  paper  had 
never  been  delivered  to  such  third  person. 
However,  there  was  proof  in  this  case  that 
the  plaintiff  had  paid  the  payee  the  full 
value  of  the  note. 

In  Conwell  v.  Pumphrey,  9  Ind.  135,  68 
Am.  Dec.  611,  where  a  note  payable  to  order 
was  assigned  without  indorsement,  the  court 
said  that,  the  assignee  having  possession  of 
the  note,  his  right  of  action  was  sufficiently 
established.  In  this  case  the  assignor  was 
made  a  party,  but  failed  to  appear,  and  it 
was  held  that  the  default  admitted  the 
assignment. 

In  Jones  v.  Wheeler,  23  Okla.  771,  101 
Pac.  1112,  the  note  purported  to  have  been 
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indorsed  in  blank  by  the  executor  of  the 
payee  as  such,  and  the  court  said  that  the 
mere  production  of  the  note  would  have 
been  prima  facie  evidence  of  ownership; 
but  where  the  plaintiff  went  further  and 
showed  that  the  note  was  sold  to  him  by 
the  executor,  and  such  sale  was  illegal  be- 
cause without  permission  of  the  court,  the 
prima  facie  showing  was  overcome. 

A  few  cases,  although  not  strictly  in 
point,  are  cited  below  as  bearing  somewhat 
upon  the  question  herein  discussed. 

Where  the  bond  in  question,  which  was 
held  by  the  plaintiff's  intestate,  was  not 
payable  to  another,  but  was  payable  to  him- 
self as  executor,  the  plaintiff  could  not  rely 
upon  the  presumption  of  ownership  arising 
from  possession.  Ballinger  v.  Cureton,  104 
N.  C.  474,  10  8.  E.  664. 

Possession  by  one  shown  on  the  face  o) 
the  note  to  be  but  a  joint  payee  can  be  re- 
garded only  as  prima  facie  evidence  of  the 
title  there  disclosed,  and  the  presumption 
that  might  otherwise  arise  from  possession 
is  rebutted.  Frorer  v.  Rowlev,  84  111.  App. 
446;  Ryhiner  v.  Feickert,  92  111.  305,  34 
Am.  Rep.  130. 

In  O'Keeffe  v.  First  Nat.  Bank,  49  Kan. 
347,  33  Am.  St.  Rep.  370,  30  Pac.  473,  it 
was  held  that  the  possession  of  an  unin- 
dorsed note  and  its  production  at  the  trial 
furnished  prima  facie  evidence  of  owner- 
ship as  between  the  holder  of  the  note  and 
the  person  who  purchased  the  premises 
which  had  been  mortgaged  to  secure  the 
payment  of  the  note.  The  court  said:  "If 
the  controversy  had  been  between  the  pay- 
ees and  a  stranger,  a  different  presumption 
would  arise;  but  here  neither  the  payees 
nor  the  makers  are  questioning  the  owner- 
ship of  the  note  by  the  bank ;  and,  as  against 
the  plaintiffs  in  error,  who  only  (flaim  an 
interest  in  the  premises  mortgaged  to  secure 
the  payment  of  the  note,  the  bank,  holding 
possession,  is  prima  facie  the  owner." 

In  Clonbrock  Steam  Boiler  Co.  v.  Browne, 
Rap.  Jud.  Quebec  18  C.  S.  375,  it  was  held 
that  where  a  promissory  note  is  transferred 
after  maturity  without  indorsement,  there 
could  be  no  recovery  unless  such  transfer 
was  signified  upon  the  defendant. 

The  presumption  of  ownership  arising 
from  the  fact  that  certain  coupons  were 
found  among  the  papers  of  a  deceased  per- 
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at  or  before  the  trial.  (6)  Where,  in  an 
action  on  a  note,  the  plaintiff  has  proven 
only  an  equitable  title  thereto,  an  instruc- 
tion was  erroneous  which  cut  off  matters 
of  defense  existing  between  the  defendant 
(maker)  and  an  indorsee."  Tyson  v.  Joyner, 
supra.  In  the  case  of  Osgood  v.  Artt  (G.  G.) 
17  Fed.  575,  Judge  Harlan  says:  'it  is  a 
settled  doctrine  of  the  law  merchant  that 
the  bona  fide  purchaser  for  value  of  nego- 
tiable paper,  payable  to  order,  if  it  be  in- 
dorsed by  the  payee,  takes  the  legal  title 
unaffected  by  any  equities  which  the  payor 
may  have  as  against  the  payee.  But  it  is 
equally  well  settled  that  the  purchaser,  if 


the  paper  be  delivered  to  him  without  in- 
dorsement, takes  by  the  law  merchant  only 
the  rights  which  the  payee  has,  and  there- 
fore takes  subject  to  any  defense  the  payor 
may  rightfully  assert  as  against  the  payee. 
The  purchaser  in  such  case  becomes  only  the 
equitable  owner  of  the  claim  or  debt  evi- 
denced by  the  negotiable  security,  and,  in 
the  absence  of  defense  by  the  payor,  may 
demand  and  receive  the  amount  due,  and,  if 
not  paid,  sue  for  its  recovery  in  the  name 
of  the  payee,  or  in  his  own  name  when  so 
authorized  by  the  local  law."  In  Central 
Trust  Co.  V.  First  Nat.  Bank,  101  U.  S.  68, 
25  L.   ed.  876,  it  is   said:     "The  contract 


son  is  overcome  by  proof  that  he  had  re- 
ceived such  coupons  while  acting  in  a  public 
capacity.  Adams  v.  Internal  Improv. 
Fund,  37  Fla.  266,  20  So.  266. 

Although  the  court  in  Taylor  v.  Surget, 
14  Hun,  116,  saM  that  it  might  be  the  rule 
that  possession  of  a  note  would,  constitute 
presumptive  evidence  of  ownership,  as  to 
which  they  expressed  no  opinion,  yet  in 
the  case  at  bar  that  presumption  had  been 
overcome  by  evidence  that  the  plaintiff  had 
not  paid  any  consideration  for  the  note. 

In  Gilmore  v.  German  Sav.  Bank,  89  111. 
App.  442,  a  bank  in  possession  of  a  note 
payable  to  a  person  by  name,  or  bearer, 
which,  under  the  Illinois  law  then  in  force, 
was  not  transferable  by  delivery,  took 
judgment  on  ihe  note  by  default,  and  the 
maker  sought  to  have  the  judgment  opened, 
which  attempt  failed  because  he  did  not 
show  a  meritorious  defense.  In  the  course 
of  the  opinion  the  court  said  that  the  bank 
had  possession  of  the  note,  and  there  was  no 
presumption  that  it  was  not  the  equitable 
owner  thereof. 

In  Bynum  v.  Hobbs,  66  Tex.  Civ.  App. 
557,  121  S.  W.  900,  the  court  said  that  in 
the  form  the  notes  were  shown  they  could 
have  been  sued  upon  by  any  possessor, — 
mere  possession  being  presumptive  evidence 
of  ownership;  it  does  not  appear,  however, 
in  what  form  the  notes  were  shown. 

In  Lenox  v.  Roberts,  2  Wheat.  373,  4  L. 
ed.  264,  it  was  held  that  the  general  assignee 
of  the  Bank,  of  the  United  States,  whose 
charter  had  expired,  might  maintain  a  suit 
in  equity  upon  notes  indorsed  to  the  bank, 
although  there  had  been  no  specific  assign- 
ment of  them  to  the  assignee. 

In  Hull  V.  Conover,  35  Ind.  372,  it  was 
said  that,  as  there  was  no  indorsement  of 
the  note  by  the  payee  to  the  plaintiff, 
there  was  nothing  to  show  any  right  in 
him  to  maintain  the  action.  The  report  of 
this  case  is  very  brief,  but  an  examination 
of  the  cases  cited  conveys  the  impression 
that  it  was  the  pleading  that  was  defective, 
and  the  court  did  not  intend  to  pass  upon 
the  question  disclosed  in  this  note,  although 
it  is  cited  upon  this  point  by  some  of  the 
leading  text  writers  upon  the  general  sub- 
ject of  bills  and  notes. 

In  Jewett  v.  Cook,  81  111.  260,  the  court 
said  that  the  possession  of  the  note  was 
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I  prima  facie  evidence  of  ownership,  but  it 
does  not  appear  whether  the  note  had  been 
indorsed  or  not. 

In  Ransom  v.  Jones,  2  111.  291,  the  court 
said  that  ''the  possession  of  the  note  or 
bond  is  prima  facie  evidence  of  the  legal 
title  to  the  instrument,  and  of  a  right  to 
use  the  name  of  the  person  to  whom  it  is 
payable."  The  note  was  made  payable  to 
the  payee,  and  not  to  his  order,  but  it  doess 
not  appear  by  whom  the  action  was  brought 
in  the  name  of  the  payee. 

In  Johnson  County  Sav.  Bank  v.  Scog- 
GIN  Dbuo  Co.  it  is  to  be  noted  that  the  note 
in  question  was  in  fact  indorsed  by  the 
payee,  but  the  holder  made  no  attempt  to 
prove  the  indorsement.  It  might  possibly 
be  argued  that  the  court  was  not  in  fact 
dealing  with  an  unindorsed  note,  but  with 
an  indorsed  note;  that  while  the  indorse- 
ment, not  being  proved,  was  not  available 
to  render  the  holder  a  bona  fide  holder,  yet 
it  was  available  as  evidence  of  title  in  the 
holder.  This  seems  a  strained  construction 
to  put  upon  the  language  used,  and  in  view 
of  the  rule  generally  upheld  in  North  Caro- 
lina, as  shown  in  the  cases  cited  above,  it 
does  not  appear  to  be  the  correct  view  to 
take  of  the  case,  although  it  is  a  somewhat 
peculiar  fact  that  the  court  cited  Tyson  v. 
Joyner,  139  N.  C.  69,  51  S.  E.  803,  which 
has  to  do  solely  with  the  character  of  the 
plaintiff's  holding,  while  it  fails  to  mention 
Jackson  v.  Love,  supra.  Which  is  clear  au- 
thority for  its  conclusion. 

Sanford  v.  Litchenberger,  62  Neb.  501, 
87  N.  W.  305,  was  a  similar  case.  Here 
the  notes  were  indorsed,  and  there  was  testi- 
mony that  the  signatures  of  the  payee  on 
the  back  were  genuine.  The  court  said: 
"However,  the  plaintiff  had  possession  of 
the  notes  in  question  and  procured  and  in- 
troduced them  in  evidence,  which  was  suffi- 
cient evidence  of  his  ownership,  in  the 
absence  of  a  contrary  showing."  Other  Ne- 
braska cases  cited  supra  show  clearly  that 
the  court  meant  that  mere  possession  was 
in  itself  sufficient  to  evidence  title,  even 
had  there  been  no  indorsement. 

In  an  Iowa  case  in  which  there  was  what 
purported  to  be  an  indorsement,  the  lan- 
guage of  the  court  is  unambiguous,  and 
there  can  be  no  question  as  to  its  inten- 
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cannot  therefore  be  converted  into  an  in- 
doraemeut  or  an  assi^^ment.  And  if  it  could 
be  treated  as  an  asignment  of  the  note,  it 
would  not  cut  off  the  defenses  of  the  mak- 
er. Such  an  effect  results  only  from  a 
transfer  according  to  the  law  merchant; 
that  is,  from  an  indorsement.  An  assignee 
stands  in  the  place  of  his  assignor  and 
takes  simply  an  assignor's  rights,  but  an 
indorsement  creates  a  new  and  collateral 
contract."  But  the  other  question  now  un- 
der consideration  is  considered  in  1  Dan. 
Neg.  Inst.  6th  ed.  §  574,  and  that  able  and 
learned  text  writer  states  the  principle 
thus:  ''When,  however,  a  bill  or  note  un- 
indorsed by  the  payee,  or  indorsed  by  the 
payee  specially  and  unindorsed  by  his  in- 
dorsee, is  in  the  possession  of  another  per- 


son, the  question  whether  or  not  ita  bare 
possession  is  evidence  of  his  right  to 
demand  payment  is  of  a  different  character. 
Without  the  indorsement  of  the  payee  or 
special  indorsee,  such  possession  would 
clearly  not  entitle  the  holder  to  the  privi- 
leges of  a  bona  fide  holder  for  value,  as,  at 
best,  he  would  only  hold  the  equitable  title 
to  the  instrument,  and  could  not  sue  at 
law  upon  it  as  a  ground  of  action."  Refer- 
ring to  this  extract  from  the  treatise  of  Mr. 
Daniel,  we  said  in  Tyson  v.  Joyner,  supra, 
at  page  73:  *'The  signatures  of  indorsers, 
where  indorsement  is  required  to  vest  the 
legal  title,  must  be  proved.  Norton,  Bills 
A  Notes,  331.  In  the  case  of  an  assignment 
of  a  bill  or  note,  which  transfers  only  the 
equitable  ownership,  as  disting^shed  from 


tion  to  assert  the  rule  that  possession  alone  i 
is  sufficient.  i 

Thus,  in  Rubey  v.  Culbertson,  35  Iowa, 
264,  where  a  note  payable  to  the  order  of 
three  persons  was  assigned  to  plaintiff  by 
a  written  assignment  made  by  one  of  them 
and  by  two  other  persons,  the  court. said: 
**The  plaintiff's  possession  of  the  note  was 
prima  facie  evidence  of  his  ownership,  en- 
titling him  to  recover  in  the  absence  of 
any  evidence  rebutting  it.  Possession  be- 
ing prima  facie  evidence  of  title,  the  plain- 
tiff was  not  required  to  prove  the  same  by 
a  written  assignment.  He  could  have 
crossed  out  the  assignment  on  the  back  of 
the  note  and  read  it  in  evidence.  It  was 
admissible  in  evidence  without  and  inde- 
pendent of  the  written  assignment." 

Presumption  as  between  payee  and  stranger 

in  possession. 

As  between  the  payee  of  an  unindorsed 
note  payable  to  order,  and  a  stranger  to 
the  note  in  possession  thereof,  it  has  been 
held  in  one  case  that  the  possession  gives 
rise  to  a  presumption  of  ownership. 

Thus,  the  receiver  of  a  bank  who  has  in 
his  possession  a  note  which  was  not  in- 
dorsed is  presumptively  entitled  to  it  as 
against  the  personal  representative  of  the 
payee.  Dickerson  v.  Cass  County  Bank,  — 
Iowa,  — ,  89  N.  W.  15. 

But,  ordinarily,  the  payee  of  an  unin- 
dorsed note  will  be  presumed  to  be  the 
owner  thereof,  even  against  a  stranger  who 
has  the  note  in  his  possession,  and  it  is  to 
be  noted  that  this  rule  prevails  in  some 
jurisdictions  which  assert  that,  as  against 
the  maker  or  some  third  person,  possession 
is  presumptive  evidence  of  ownership. 

Thus,  as  between  the  payee  of  a  note 
payable  to  order,  and  not  indorsed,  and  a 
stranger  in  possession  thereof,  the  presump- 
tion is  that  the  payee  is  the  owner.  Dorein 
V.  Moeser,  36  Kan.  441,  13  Pac.  797;  Tuttle 
V.  Becker,  47  Iowa,  486. 

So,  as  against  the  administrator  of  the 
payee,   mere  possession    on   the   part   of   a 
stranger  is  not  evidence  of  title.     Vastine 
V.  Wilding,  45  Mo.  89,  100  Am.  Dec.  347. 
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And  in  Gano  v.  McCarthy,  79  Ky.  409, 
it  was  held  that  mere  naked  possession  is 
not  prima  facie  evidence  of  ownership  as 
between  the  holder  of  an  unindorsed  bill  or 
note  and  the  payee  or  his  personal  repre- 
sentative. To  the  same  effect,  Jones  v. 
Jones,  102  Ky.  450,  43  S.  W.  412. 

A  note  payable  to  the  order  of  a  deceased 
person,  and  not  indorsed  by  him,  is  prima 
facie  one  of  the  assets  of  his  estate,  and 
the  mere  unexplained  possession  thereof  by 
a  third  person  is  not  sufficient  to  rebut  the 
presumption  of  ownership.  Shea  v.  Doyle, 
65  111.  App.  471. 

Notes  payable  to  order,  but  unindorsed  by 
the  payee,  found  among  the  effects  of  a 
deceased  person,  presumably  belong  to  him 
except  as  against  the  payee,  who  had  legal 
title  thereto.  Holly  v.  Holly,  94  N.  C.  670; 
Thompson  v.  Olney,  96  N.  C.  9,  1  S.  E.  620. 

In  Hay  ward  v.  Grant,  13  Minn.  165,  Gil. 
154,  97  Am.  Dec.  228.  it  was  held  that  where 
the  record  showed  the  making  and  delivery 
of  a  note  to  the  payees,  they  are  presump- 
tively the  owners  of  it,  and  a  naiked  pos- 
session of  the  note  by  a  third  party  is  im- 
material. 

Possession  by  payee  or  indorsee,  or  his  per- 
sonal  representative. 

Ai  was  stated  above,  possession  by  the 
payee  or  by  an  indorsee  orffinarily  fur- 
nishes even  stronger  prima  facie  evidence 
of  ownership  than  possession  of  paper  pay- 
able to  bearer  or  indorsed  in  blank,  for,  in 
the  former  case,  the  paper  itself  indicates 
that  the  possessor  is  the  owner.  Cases  of 
this  character  are  not  within  the  scope  of 
this  note,  but  a  few  cases  of  this  character 
presenting  facts  somewhat  analogous  to 
those  discussed  in  this  note  are  herewith 
presented. 

Possession  by  the  executor  of  the  payee 
of  a  note  unindorsed  is  prima  facie  evi- 
dence of  ownership.  Scoville  v.  Landon,  50 
N.  Y.  686;  Crosthwait  v.  Misener,  13  Busb, 
543. 

The  possession  of  a  note  by  an  indorsee  of 
the  plaintiff  is  sufficient  evidence  of  owner- 
ship, although  it  bears  such  indorsee's  in- 
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an  indorsement  according  to  the  law  mer- 
chant, which  transfers  the  legal  title,  the 
equitable  owner,  being  the  party  in  interest, 
may  now  sue  in  his  own  name  (Code,  § 
177),  and  he  may  recover  subject  to  prior 
equities.  Spence  v.  Tapscott,  93  N.  C.  246, 
and  Bresee  v.  Crumpton,  121  N.  C.  122,  28 
S.  E.  351,  supra.  When  it  is  said  in  the 
cases  that  'there  is  a  prima  facie  presump- 
tion of  law  in  favor  of  every  holder  of 
negotiable  paper  to  the  extent  that  he  is 
the  owner  of  it,  that  he  took  it  for  value 
and  before  dishonor,  and  in  the  regular 
course  of  business,'  it  will  be  found  that 
reference  is  made  to  a  -holder  by  indorse- 
ment or  to  an  instrument  which  under  the 
law  merchant  was  not  required  to  be  in- 
dorsed,    but     which     was     n^otiable     by 


delivery.  The  expression  was  used  in  Tred- 
well  V.  Blount,  86  N.  C.  33,  cited  by  plain- 
tiff's counsel,  but  in  that  case  the  note 
was  indorsed  and  the  signature  of  the  in- 
dorser  was  proved." 

As  to  the  authority  of  C.  B.  Avent  to 
bind  the  drug  company,  it  is  very  true,  as 
argued  by  defendant's  counsel,  that,  where 
a  party  deals  with  an  agent  with  limited 
authority,  he  must  ascertain  at  his  peril  the 
extent  of  his  power  to  act  for  his  principal, 
and  in  some  cases  this  doctrine  may  ex- 
tend to  what  are  sometimes  called  general 
agents,  under  certain  circumstances.  Bank 
of  Morganton  v.  Hay,  143  N.  C.  326,  55 
S.  E.  811;  Swindell  v.  Latham,  145  N.  C. 
144,  122  Am.  St.  Rep.  430,  58  S.  E.  1010; 
Universal    Metal  Co.   v.   Durham   &   C.   R. 


dorsement  in  blank.     Garrett  v.  Findlater, 
21  Tex.  Civ.  App.  635,  53  S.  W.  839. 

So,  in  Morns  v.  Foreman,  1  Dall.  193,  1 
L.  ed.  96,  as  explained  in  Gorgerat  v.  M'- 
Carty,  2  Dall.  144,  1  L.  ed.  324,  it  was  held 
that  the  possession  of  a  bill  of  exchange  by 
the  payee  is  evidence  of  authority  to  de- 
mand payment  thereof,  although  he  had  in- 
dorsed it  to  his  correspondents  for  collec- 
tion. 

In  New  Haven  Mfg.  Co.  v.  New  Haven 
Pulp  &  Board  Co.  76  Conn.  126,  55  Atl. 
G04,  the  court  says  that  "mere  possession 
of  the  note  was  siifficient  evidence  of  owner- 
ship to  support  the  suit;"  but  there  was  no 
question  of  ownership  in  this  case  in  re- 
gard to  the  prior  parties  thereto.  The 
plaintiff,  holding  the  legal  title  to  the 
note,  had  indorsed  it  to  a  bank  for  collec- 
tion only,  and  upon  its  return  protested  to 
the  plaintiff,  the  latter  did  not  cancel  its 
indorsement  to  the  bank,  and  the  maker 
contended  that  the  paper  showed  that  the 
l^al  title  thereto  was  in  the  bank. 

If  the  payee  or  indorsee  in  a  note  who 
has  indorsed  the  note  to  some  other  person 
brings  an  action  upon  the  note,  and  offers 
the  note  in  evidence  to  support  a  general 
allegation  of  ownership,  his  possession  of 
the  note  will  raise  the  presumption  that 
there  has  been  no  delivery  under  his  in- 
dorsement, and  will  be  sufficient  prima 
facie  evidence  to  prove  his  ownership. 
Pardee  v.  Llndley,  31  III.  174,  83  Am.  Dec. 
219;  Kells  V.  Northwestern  Live  Stock  Ins. 
Co.  64  Minn.  390,  58  Am.  St.  Rep.  541,  67 
N.  W.  215,  71  N.  W.  5;  Ames  &  F.  Co.  v. 
Smith,  65  Minn.  304,  67  N.  W.  999;  Menzio 
V.  Smith,  63  Neb.  666,  88  N.  W.  t55. 

But  in  Pier  v.  Bullis,  48  Wis.  429,  4  N. 
W.  381,  the  court  declared  that  an  un- 
canceled written  assignment  on  the  back  of 
a  non-negotiable  note  to  a  third  person  was 
stronger  evidence  of  ownership  in  that  per- 
son than  was  the  possession  of  the  note  by 
the  payee.  The  court  said:  "The  evidence 
of  the  transfer  of  the  title  by  the  payee  to 
a  third  party  being  perfect,  his  possession 
would  be  no  more  evidence  of  title  in  him 
than  if  found  in  the  possession  of  some 
other  party,  and  the  possession  by  a  third  I 
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person  would  be  just  as  much  evidence  that 
he  had  purchased  the  property  of  the  as- 
signee as  the  possession  of  the  payee.  In 
either  case,  in  order  to  sustain  the  title  of 
the  party  in  possession,  there  must  be  proof 
of  a  purchase  from  the  assignee,  or  proof 
showing  that  the  assignment  never  took 
effect  as  such." 

In  Gorgerat  v.  M'Carty,  supra,  it  was 
held  that  the  payee  of  a  bill  of  exchange 
which  had  been  several  times  specially  in- 
dorsed can  recover  on  such  bill  only  wiien 
it  is  reindorsed,  or  upon  proof  of  the  pay- 
ment to  the  last  indorser. 


Payment  to  stranger   in   possession  as  re- 
lease of  maker  or  indorser. 

The  question  whether  or  not  the  posses- 
sion of  an  unindorsed  bill  or  note  payable 
to  order,  and  not  indorsed,  or  indorsed  spe- 
cially and  not  indorsed  by  the  special  in- 
dorsee, is  prima  facie  evidence  of  owner- 
ship, sometimes  arises  where  the  maker  or 
indorser  pays  a  stranger  to  the  note  in 
possession  thereof,  and  the  payee  or  other 
legal  owner  brings  suit  against  the  maker 
for  the  value  of  the  note. 

In  jurisdictions  in  which  it  is  held  that 
possession  of  such  a  note  is  not  prima 
facie  evidence  of  ownership,  there  can  be 
no  question  but  that  such  payment  does 
not  relieve  the  maker. 

Thus,  in  Hannon  v.  Sullivan,  3  Mo.  App. 
583,  in  which  case  only  a  statement  of 
points  decided  is  published,  there  is  a  point 
stated  to  the  effect  that  mere  possession  of 
an  unind(frsed  promissory  note  payable  to 
another  will  not  authorize  a  payment  to  the 
holder  when  the  note  is  not  exhibited  to 
the  maker. 

And  in  Doubleday  v.  Kress,  50  N.  Y.  410, 
10  Am.'  Rep.  502,  the  court  states  that 
mere  possession  of  a  note  by  an  assumed 
agent  unindorsed,  without  any  other  sus- 
taining facts,  is  not  sufficient  to  authorize 
payment  to  him. 

The  same  rule  has  been  adopted  in  some 
jurisdictions  in  which  the  position  of  the 
court  upon  the  general  question  is  not  very 
clear.     Thus,   in   Bamett  t.   Ringgold,   80 
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Co.  145  N.  C.  203,  50  S.  E.  50,  10  Cyc.  040 
(h).  It  may  also  be  conceded,  for  the  sake 
of  argument,  and  as  contended  by  the  de- 
fendant's counsel,  that  a  general  manager 
who  is  not  authorized  to  do  so,  either  ex- 
pressly or  by  implication  arising  out  of 
the  course  or  conduct  of  the  business  of  a 
corporation,  or  from  the  nature  of  the 
transaction,  has  bo  power  to  exeeute  a  ne- 
gotiable instrument  in  its  name  and  behalf. 
10  Cyc.  020,  and  note  03.  We  said  in  Bank 
of  Morganton  v.  Hay,  supra,  that  "the 
power  to  bind  the  principal  by  the  making 
or  indorsing  of  negotiable  paper  is  an  im- 
portant one,  not  lightly  to  be  inferred.    It 


should  be  conferred  directly,  unless  by 
necessary  implication  the  duties  of  the 
agent  cannot  be  performed  without  the  ex- 
ercise of  the  power,  or  where,  as  otherwise 
expressed,  the  power  is  practically  indis- 
pensable to  accomplish  the  object  of  the 
agency,  and  the  person  dealing  with  the 
agent  must,  subject  to  the  principles  here- 
tof<M'e  stated,  see  to  it  that  his  authority 
is  adequate."  See  also  Tiffany,  Agencies,  p. 
215,  §  48 ;  Mechem,  Agency,  1880,  §§  380-303, 
While  we  have  referred  to  this  contention 
of  the  defendant's  counsel,  it  must  not  be 
understood  that  we  think  the  principle  thus 
alleged  by  them  to  be  established  has  any 


Ky.  280,  in  an  action  by  the  payees  against 
the  maker  of  a  note  which  had  been  in- 
dorsed to  a  bank  for  collection,  where  the 
maker  alleged  that  he  had  paid  a  stranger 
in  possession  of  the  note  and  had  taken  it 
up,  the  court  said  that  payment  by  the 
maker  to  an  unknown  holder  who  had  no 
right  to  collect  it  either  as  agent  in  fact 
or  as  bona  fide  holder,  in  the  face  of  spe- 
cial indorsement  to  the  bank  for  collection, 
was  made  at  his  own  risk,  as  the  posses- 
sion with  such  an  indorsement  was  notice 
to  him  that  no  one  but  the  bank  or  its 
agents,  or  the  payees  and  their  agents,  was 
authorized  to  present  the  note  or  receive 
payment  thereon. 

In  Rumsey  v.  Schmitz,  14  Kan.  542,  the 
court  laid  down  the  following  proposition, 
which  fully  states  the  case  and  the  conclu- 
sion of  the  court:  "Payment  of  a  past-due 
negotiable  note,  drawn  to  the  order  of  the 
payees  and  unindorsed,  made  to  a  stranger 
who  is  in  fact  no  agent  of  the  owners,  and 
without  authority  to  receive  payment,  but 
who  has  surreptitiously  obtained  posses- 
sion of  the  note,  and  whose  only  evidence 
of  authority  is  the  possession  of  the  note 
and  the  general  business  card  of  the  payees, 
and  where  there  has  been  no  laches  on  the 
part  of  the  owners,  and  nothing  in  the  prior 
transactions  between  the  parties  to  induce 
credence  in  the  authority  of  such  stranger, 
is  no  defense  to  an  action  by  the  owners  on 
such   note." 

But  the  contrary  has  been  held  in  In- 
diana, where  the  rule  is  that  possession  of 
the  note,  although  payable  to  order  and 
unindorsed,  is  evidence  of  ownership. 

Thus,  in  Paulman  v.  Claycomb,  75  Ind. 
64,  in  an  action  by  the  payee  of  certain 
notes,  the  court  held  that  the  payment  by 
the  maker  to  a  third  party  who  had  the 
note  in  his  possession  was  a  good  defense, 
since  possession  of  the  note  prima  facie  en- 
titled the  holder  to  the  money  thereon. 
The  court  said  that  the  trial  court  erred 
in  refusing  to  give  the  following  instruc- 
tion: "The  possession  of  notes  in  the 
hands  of  reputable  persons  other  than  the 
payee  is  prima  facie  evidence  of  the  au- 
thority of  such  person  or  persons  to  col- 
lect the  same,  whether  the  said  notes  are  in- 
dorsed by  the  payee  in  writing  or  not." 

On  the  other  hand,  in  Iowa,  where  the 
50  LJLA.(N.S.) 


same  general  rule  as  to  possession  is  up- 
held, it  has  been  held  that  payment  to  a 
stranger  in  possession  is  no  defense  as 
against  the  lawful  owner. 

Thus,  in  Hesser  v.  Doran,  41  Iowa,  468, 
the  court  said  that,  although  possession  of 
a  note  payable  to  order,  which  was  not  in- 
dorsed, was  evidence  of  ownership,  and 
the  holder  could  maintain  an  action  upon 
the  note,  nevertheless  payment  by  the  maker 
to  such  a  holder  is  no  defense  to  an  action 
by  the  payee,  upon  his  showing  that  such 
holder  had  no  interest  in  the  note  and  it 
was  given  to  him  simply  for  safe-keeping. 
This  decision  does  not  appear  to  be  sound. 
The  court  apparently  takes  the  position 
that,  had  the  holder  of  the  note  brought 
suit  upon  it,  the  maker  would  have  been 
compelled  to  pay  him,  but  that  a  payment 
voluntarily  to  him  was  not  a  satisfaction 
of  the  note.  In  other  words,  the  maker 
oould  not  have  avoided  paying  the  amount 
of  the  note  in  a  suit  thereon,  and  could  not 
secure  protection  by  payinc  the  note  with- 
out suit.  Furthermore,  the  court  appar- 
ently lost  sight  of  the  general  principle  in 
equity  that  when  one  of  two  must  suffer  it 
should  be  the  one  by  whose  action  the  suf- 
fering was  made  possible. 

Non-negotiable  paper. 

In  a  number  of  jurisdictions  in  which  the 
rule  is  asserted  that  possession  of  unin- 
dorsed paper  is  not  evidence  of  ownership, 
the  courts  have  also  held  that  the  mere 
possession  of  non-negotiable  paper  is  not 
evidence  of  title. 

Thus,  the  possession  of  a  non -negotiable 
instrument  does  not  create  a  presumption 
of  ownership.  Merlin  v.  Manning,  2  Tex. 
351 ;  Merrill  v.  Smith,  22  Tex.  53. 

So,  the  possession  b^  a  third  person  of  a 
non-negotiable  note  without  an  assignment 
is  not  evidence  of  ownership.  Ball  v.  Hill, 
38  Tex.  237.  The  court  said:  "The  holder 
of  such  a  note,  at  common  law,  might  sue 
in  the  name  of  the  payee  for  his  own  use, 
or  he  might  sue  in  equity,  as  in  this  case, 
in  his  own  name,  and  prove  himself  the 
bona  fide  owner  for  a  valuable  considera- 
tion. In  a  case  like  this  the  plaintiff  must 
prove  that  he  is  a  bona  fide  owner,  and  the 
manner  in  which  he  became  such." 
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application  to  this  case,  for  it  sufficiently 
appears  that  the  defendant  failed  to  re- 
pudiate the  unauthorized  act  of  its  agent,  if 
he  had  no  power  to  act  as  he  did,  and  so 
far  ratified  his  act  as  to  become  liable  for 
the  amount  of  the  note,  which  is  now  in 
suit.  It  also  appears  in  the  case  that  the 
defendant,  before  this  action  was  brought, 
made  a  payment  on  the  note  and  thereby 
recognized  its  validity.  But,  however  this 
may  be,  the  case,  as  to  the  ratification  of 
the  defendant,  wa«  properly  submitted  to 
the  jury  upon  the  evidence,  and  they  have 
found  against  the  defendant. 


We  have  examined  the  case  of  Witz  v. 
Gray,  116  N.  C.  48,  20  S.  E.  lOm,  which  is 
now  cited  to  us  by  defendant's  counsel,  and 
cannot  see  that  it  has  any  bearing  upon  the 
question  of  A  vent's  authority  to  execute 
the  note.  The  plaintiff  does  not  seek  to 
recover  upon  this  note  as  a  holder  in  due 
course,  or  as  an  innocent  purchaser  of  a  Vie- 
gotiable  instrument  properly  indorsed,  but 
simply  as  the  equitable  owner  of  the  note, 
which  ownership  it  has  established  by  pro- 
ducing the  note  at  the  trial.  If  the  de- 
fendant was  liable  to  the  Equitable  Manu- 
facturing Company  upon  the  note  when  it 
was  executed  or  delivered  to  that  company, 


So,  in  Barrick  v.  Austin,  21  Barb.  241,  it 
was  held  that  mere  possession  in  court  of 
a  non-negotiable  note  unindorsed,  and  with- 
out any  proof  of  an  assignment,  is  not  evi- 
dence of  ownership.  In  this  case  the  note 
was  payable  to  a  bank  and  contained  no 
words  of  negotiability,  and  purported  to  be 
indorsed  by  the  cashier  of  the  payee  bank, 
but  it  did  not  appear  that  the  cashier  had 
any  authority  to  make  an  assignment 
thereof. 

Mere  possession  of  an  order  for  goods 
upon  a  store  is  not  evidence  of  ownership. 
Robinson  v.  Texas  Pine  Land  Asso.  —  Tex. 
Civ.  App.  — ,  40  S.  W.  620. 

So,  in  Blackwood  v.  Brown,  32  Mioh.  104, 
it  was  held  that  the  presumption  of  owner- 
ship arising  from  the  possession  of  a  note 
payable  to  bearer  does  not  arise  from  the 
possession  of  a  non-negotiable  paper. 

In  Peevey  v.  Tapley,  148  Ala.  320,  42 
So.  561,  it  was  held  that  where  promissory 
notes  are  sued  upon,  such  notes  are  inad- 
missible in  evidence  until  the  plaintiff  has 
proved  the  execution  of  the  indorsement 
through  which  he  claims  title,  and  the  notes 
are  not  admissible  in  the  absence  of  proof  of 
plaintiff's  title  where  he  seeks  to  recover 
upon  them  as  noncommercial  paper. 

Where  the  note  sued  upon  contains  no 
negotiable  words,  and  is  not  indorsed  or 
assigned  by  the  payee,  and  the  payee  is 
not  a  party  before  the  court,  the  title  is 
involved  as  a  part  of  the  plaintiff's  or  com- 
plainant's case,  no  matter  whether  the  de- 
fendant has  a  defense  or  not.  Dal  ton  City 
Go.  T.  Johnson,  57  Ga.  398  (headnote  by 
the    court). 

In  Missouri,  in  which,  as  is  shown  above, 
the  courts  have  adopted  the  rule  that  mere 
possession  of  paper  payable  to  order,  but 
unindorsed,  is  not  prima  facie  evidence  of 
title,  it  has  been  held  that  possession  of  a 
non-negotiable  note  is  prima  facie  evidence 
of  title.    Himes  v.  McKinney,  3  Mo.  382. 

In  North  Carolina,  it  has  been  held  that 
the  possession  of  non-negotiable  paper  is 
prima  facie  evidence  of  title,  the  same  as 
the  possession  of  unindorsed  paper  payable 
to  order. 

Thus,  in  Beaman  v.  Ward,  132  N.  C.  68, 
43  S.  E.  545,  the  note  had  the  word  "non- 
negotiable"  written  across  its  face,  but 
WAS  transferred  by  what  purported  to  be 
50  L.R.A.(N.S.) 


indorsements  from  the  payee  and  subse- 
quent indorsers  to  the  plaintiff.  The  court 
said  that  objections  to  evidence  as  to  the 
indorsements  were  not  made  in  apt  time, 
so  that  the  plaintiff's  title  was  shown  by 
such  indorsements,  but  further  said  that 
there  was  a  presumption  of  ownership  aris- 
ing from  the  possession  alone,  citing  Jack- 
son V.  Love,  82  N.  C.  405,  33  Am.  Rep.  685. 

Conclusion. 

Although,  in  discussing  the  question 
whether  the  possession  of  a  bill  or  note  not 
transferable  by  delivery  constitutes  prima 
facie  evidence  of  ownership,  the  courts  do 
not  emphasize  any  distinction  between 
possession  of  non-negotiable  paper  and 
paper  payable  to  order,  but  unindorsed,  it  , 
would  seem  that  a  distinction  might  well  be 
made.  Non-negotiable  paper  is  not  within 
the  law  merchant,  and  consequently  no  prin- 
ciple of  that  law  is  infringed  when  the  gen- 
eral rule  as  to  the  presumption  of  ownership 
from  the  possession  of  personal  property 
is  applied  to  non-negotiable  paper.  This 
statement  is  not  true,  however,  when  ap- 
plied to  paper  which  is  negotiable  in  form, 
but  which  IS  not  payable  to  bearer  nor  in- 
dorsed in  blank,  and  which  does  not  bear 
the  indorsement  of  the  payee  or  special  in- 
dorsee. 

Although,  as  will  be  seen  from  the  cases 
cited  above,  the  authorities  are  very  evenly 
divided  upon  this  question,  it  would  seem 
that  the  cases  holding  that  possession  of 
paper  payable  to  order,  and  not  indorsed 
by  the  payee  or  special  indorsee;  is  not 
prima  facie  evidence  of  title,  are  better  sup- 
ported by  reason.  The  paper  itself  purports 
to  belong  to  the  payee  or  special  indorsee, 
and  the  very  purpose  of  making  it  payable 
to  a  special  payee  or  indorsee  is  to  prevent 
its  falling  into  unauthorized  hands.  This, 
together  with  the  fact  that  paper  of  this 
character  is  in  the  ordinary  transaction  of 
everyday  business  commonly  transferred  by 
indorsement,  would  seem  sufficient  to 
justify  the  rule  that  mere  possession  of 
paper  payable  to  order  which  does  not  bear 
the  indorsement  of  the  payee  or  special 
indorsee  is  not  prima  facie  evidence  of 
ownership.  W.  M.  G. 
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it  is  now  liable  to  the  plaintiff  upon  the  evi- 
dence in  this  case,  nothing  else  appearing. 
The  case  was  correctly  tried  in  the  court 
below,  and  we  must  therefore  affirm  the 
judgment. 


SOUTH  DAKOTA  SUPRBMB  COURT. 

CHARLES  H.  EDMONDS,  Respt., 

V. 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Appt. 

(_  s.  D.  — ,  144  N.  W.  718.) 

Insurance  ^  engaiplng     In     prohibited 
business  ^  effect  on  policy. 

That  during  the  first  year  of  the  life  of 
an  insurance  policy  insured  engaged  in  a 
business  which  he  is  prohibited  from  en- 
gaging in  for  a  year  does  not  prevent  re- 
covery on  the  policy  for  loss  resulting  after 
the  expiration  of  the  year,  if  engaging  in 
that  business  during  the  prohibit^  time 
did  not  contribute  to  the  loss. 

(December  30,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Circuit    Court    for  Minnehaha 
County  overruling  a  demurrer  to  the  com- 


plaint in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  insuranoe 
policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  Jj.  Alien,  with  MeBsrs. 
Bailey  A  Voorhees,  for  appellant: 

The  engaging  by  the  insured  in  the  busi- 
ness of  the  handling  of  electric  wires  and 
dynamos  prior  to  the  expiration  of  one  year 
from  the  date  of  the  issuance  of  the  policy 
constituted  a  breach  of  the  policy,  and 
thereafter  the  policy  became  void,  and  no 
recovery  could  be  had  thereon. 

Imperial  F.  Tns.  Go.  v.  Co58  County,  151 
U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct.  Rep. 
370;  Moore  v.  Phoenix  Ins.  Co.  62  N.  H. 
240,  13  Am.  St.  Rep.  556;  Diehl  v.  Adams 
County  Mut.  Ins.  Co.  68  Pa.  443,  98  Am. 
Dec.  302;  Goicoechea  v.  Louisiana  State  Ins. 
Go.  6  Mart.  N.  S.  61,  17  Am.  Dec.  175. 

Messrs.  Charles  P.  Bates  and  E.  H. 
Wilson  for  respondent. 

McCoy,  J.,  delivered  the  opinion  of  the 
court: 

From  the  plaintifT^s  complaint  it  appears 
that  on  the  21st  day  of  November,  1910, 
there  was  issued  and  delivered  to  Clarence 
P.  Edmonds,  as  the  insured,  a  life  insurance 
policy,  the   plaintiff  and   respondent   being 


Note,  ^  Effect  of  temporary  violation  of 
conditions  or  tcarranties  in  polity  of 
life  insurance,  ceasing  before  loss. 

As  to  effect  of  temporary  condition  in  fire 
policy  which  ceased  before  loss,  under  gen- 
eral provision  against  increase  of  risk  or 
specific  provision  against  certain  conditions, 
see  notes  to  Sumter  Tobacco  Warehouse  Co. 
V.  PhoBnix  Ins.  Co.  10  L.R.A.(N.S.)  736; 
Port  Blakely  Mill  Co.  v.  Springfield  F.  & 
M.  Ins.  Co.  28  L.R.A.(N.S.)  593;  Clute  v. 
Clintonville  Mut.  F.  Ins.  Co.  32  L.R.A. 
(N.S.)  240;  and  McClure  v.  Mutual  F.  Ins. 
Co.  48  L.R.A.(N.S.)    1221. 

The  determination  of  the  effect  of  a  tem- 
porary violation  of  a  policy  of  life  insur- 
ance, ceasing  before  loss,  depends  upon  the 
terms  of  the  conditions  or  warranties  vio> 
lated,  taken  together  with  other  provisions 
relating  to  them. 

In  case  the  language  used  indicates  an 
intention  that  no  reduction  should  be  made 
because  of  a  violation  of  certain  stipulations 
unless  the  violation  continued  up  to  the 
time  of  the  insured's  death,  it  is  obvious 
that  temporary  transgressions  which  ceased 
before  the  loss  occurred  will  not  relieve  the 
insurer  from  liability  for  the  full  amount. 

Thus  in  Union  Cent.  L.  Ins.  Co.  v. 
Hughes,  110  Ky.  26,  60  S.  W.  850,  where 
the  policy  prohibited  the  insured  from  keep- 
ing a  saloon,  and  gave  the  insurer  the  right 
to  cancel  the  policy  in  case  he  should  be- 
come intemperate  in  the  use  of  intoxicating 
liquors,  and  further  stipulated  that  "should 
the  insured  die  during  or  by  reason  of  the 
fiO  L.R.A.(N.8.) 


violation  of"  the  above  conditions  only  a 
limited  amount  should  be  paid,  it  was  held 
that  the  full  amount  might  be  recovered, 
it  appearing  that,  although  the  insured  had 
previously  kept  a  liquor  saloon  and  been 
intemperate  in  the  use  of  intoxicating  li- 
quor, for  six  months  before  his  death  he  had 
been  an  invalid,  and  had  been  unable  to  take 
even  the  liquor  prescribed  by  his  physician, 
and  had  been  unable  to  do  anything  in  the 
saloon,  although  he  retained  an  interest  in 
it  as  partner.  The  court  said:  "The  in- 
sured was  not  at  the  time  of  his  death  the 
keeper  of  a  liquor  saloofl  within  the  meaning 
of  the  contract.  The  condition,  'should  the 
insure  die  during'  the  violation  of  the  pre- 
ceding clauses,  refers  only  to  the  state  of 
things  existing  at  his  death.  For  six 
months  before  his  death  the  insured  had 
been  an  invalid.  He  had  followed  no  occu- 
pation, and,  while  he  was  the  owner  of  a 
half  interest  in  the  saloon,  he  did  not  'keep 
a  liquor  saloon'  during  that  time.  If  up 
to  December,  1896,  he  had  served  as  brake- 
man  on  a  railway,  or  as  a  deck  hand  on  a 
steamboat,  and  had  then  become  an  invalid, 
and  after  that  time  had  not  engaged  in  the 
service  any  more,  it  could  not  be  main- 
tained that  his  death  under  such  circum- 
stances would  have  come  within  the  mean- 
ing of  the  contract.  The  purpose  of  the 
stipulation  was  to  protect  the  company 
against  death  in  callings  which  are  especial- 
ly perilous;  that  so  long  a  time  had  elapsed 
in  this  case  since  the  deceased  had  followed 
the  calling,  by  reason  of  an  incurable  dis- 
ease rendering  him  a  hopeless  invalid,  that 
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therein  named  as  beneficiary;  that  the  ap- 
plication preceding  said  policy  contained  a 
clause  which,  among  other  things,  contained 
the  following:  '^During  the  period  of  one 
year  following  the  date  of  the  issue  of  the 
policy  of  insurance  for  which  application 
is  hereby  made,  I  will  not  engage  in  any 
of  the  following  eictrahazardous  occupa- 
tions or  employments:  Retailing  intoxicat- 
ing liquors,  handling  electric  wires  or  dyna- 
mos/' etc., — naming  a  number  of  other  oc- 
cupations as  being  extrahazardous.  The 
policy  also  contained  the  following  as  a  por- 
tion of  one  of  its  provisions:  "This  policy 
is  free  from  any  restriction  after  one  year 
from  its  date  of  issue,  as  set  forth  in  the 
provisions  of  the  application  attached  here- 
to." On  the  24th  day  of  October,  1911,  said 
insured  entered  the  employ  of  the  General 
Electric  Company,  and  on  November  15th 
became  engaged  in  the  occupation  of  hand- 
ling electric  wires  and  dynamos,  and  so  con- 
tinuously continued  to  be  engaged  until  the 
22d  day  of  February,  1912,  when  he  was 
killed  by  an  electric  shock  while  being  so 
engaged.  From  an  order  overruling  a  de- 
murrer to  said  complaint,  defendant  appeals. 
It  is  the  contention  of  appellant  that  as 
soon  as  the  insured  violated  the  terms  of 
the  policy  and  the  application  by  engaging 


in  the  forbidden  occupation  within  one  year 
of  the  date  of  insurance,  such  policy,  by 
reason  thereof,  became  forever  afterwards 
void  and  of  no  effect  whatsoever;  while, 
on  the  other  hand,  the  contention  of  re- 
spondent is  that  during  the  time  within 
the  year,  after  the  issuance  of  the  policy, 
that  insured  engaged  in  the  forbidden  extra- 
hazardous occupation,  the  right  to  recover 
on  such  policy  was  suspended,  but,  when 
the  death  of  the  insured  occurred  at  a  time 
when  there  was  no  restriction,  by  the  terms 
of  the  policy,  as  to  such  occupation  which 
caused  his  death,  then  recovery  was  proper. 
We  are  inclined  to  the  view  that  the  con- 
tention of  respondent  is  the  right  one,  and 
that  the  demurrer  was  properly  overruled. 
If  the  death  of  insured  had  occurred  prior 
to  November  21,  1911,  by  reason  of  and 
while  he  was  engaged  in  the  prohibited  oc- 
cupation, then  there  is  but  little  question 
but  what  a  recovery  on  this  policy  would 
have  been  improper;  but,  after  the  21st 
day  of  November,  1911,  he  was  not  pro- 
hibited or  restricted  by  the  terms  of  the 
contract  from  engaging  in  the  occupation  of 
handling  electric  wires  or  dynamos.  From 
the  22d  day  of  November,  1911,  until  the 
time  of  his  death,  a  period  of  three  months, 
the  insured  was  so  employed  and  engaged. 


we  do  not  think  the  case  falls  within  the 
letter  or  spirit  of  the  contract.  He  died 
of  consumption.  He  owned  at  his  death  a 
half  interest  in  the  saloon,  but  he  was  not 
the  keeper  of  the  saloon  at  that  time  and 
had  not  been  for  six  months.  The  inhibi- 
tion of  the  contract  refers  only  to  the  per- 
sonal occupation  of  the  deceased  at  the  time 
of  his  death,  not  to  his  owning  a  saloon, 
or  an  interest  in  it.  Stipulations  of  this 
character  in  policies  of  insurance  are  al- 
ways strictly  construed  against  the  in- 
surer." 

In  Bevin  t.  Connecticut  Mut.  L.  Ins.  Co. 
23  Conn.  244,  where  a  permit  was  given 
that  insured  might  pass  by  sea  from  any 
port  in  the  United  States  to  and  from  any 
port  in  North  and  South  America,  and 
might  reside  in  California,  and  he  went  to 
Vera  Cruz,  crossed  Mexico  overland,  and 
proceeded  to  California,  where  he  arrived 
safelv  in  perfect  health,  and  resided  there 
for  tnree  years  before  his  death  from  a  sick- 
ness unconnected  with  his  passage  across 
Mexico,  the  court  said  that  they  were  un- 
willing to  yield  to  the  contention  that  the 
policy  was  avoided  by  the  trip  across  the 
country  instead  of  around  Cape  Horn,  un- 
less compelled  to  do  so  by  the  clear  import 
of  the  license  given;  and  there  being  a  dif- 
ference of  opinion  as  to  the  construction  to 
be  put  upon  the  permit,  the  case  was  dis- 
posed of  upon  the  ground  that  the  insurer 
had  waived  any  breach  of  the  provision  by 
accepting  the  enhanced  premium  for  resi- 
dence in  California  for  three  years  with 
knowledge  of  the  facts. 
50  L.R.A.(N.S.)  38 


In  Ayer  v.  New  England  Mut.  L.  Ins.  Co. 
109  Mass.  430.  where  the  policy  contained  a 
condition  that  the  insured  should  not,  with- 
out the  consent  of  the  Insurer  and  without 
paying  an  additional  premium,  act  as  engi- 
neer or  as  a  mariner,  the  policy  was  held 
to  be  forfeited  by  his  acting  as  a  marine 
engineer  after  the  expiration  of  a  permit 
entitling  him  to  engage  in  such  employment 
for  a  year  upon  the  payment  of  an  addition- 
al premium.  It  appears  in  this  case  that 
the  insured  had  ceased  to  follow  the  pro- 
hibited employment  some  months  before  his 
death,  but  no  point  was  made  of  this  fact. 

In  Douglas  v.  Kniclcerbocker  L.  Ins.  Co.  . 
83  N.  Y.  492,  which  was  an  action  to  enforce 
specific  performance  of  an  agreement  to 
deliver  a  paid-up  policy  in  accordance  with 
the  provisions  of  a  policy  which  contained 
a  provision  fhat  it  should  be  "void,  null, 
and  of  no  effect"  if  the  insured  should,  with- 
out the  written  consent  of  the  insurer  and 
payment  of  an  additional  premium,  travel 
upon  the  seas  except  in  voyages  between 
coastwise  ports  of  the  United  States,  it  was 
held  that  the  policy  was  forfeited  and  all 
rights  thereunder  gone  by  reason  of  the 
fact  that  the  insured,  without  obtaining 
the  insurer's  consent  or  paying  an  addition- 
al premium,  had  gone  to  Spain.  It  appears 
that  the  insured,  who  had  escaped  from  the 
custody  of  a  sheriff,  was  recaptured  in  Spain 
and  returned  to  the  United  States,  and  was 
there  at  the  time  the  action  for  specific  per- 
formance was  instituted,  although  no  point 
was  made  of  this  fact.  Jt  T,  W, 
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not  in  violation  of  the  contract,  but  by  im- 
plied permission  thereof.  There  iB  abso- 
lutely nothing  in  the  circumstanceB  of  this 
case  that  would,  to  the  least  degree,  indi- 
cate thai  the  death  of  the  insured  was  in 
any  manner  whatsoever  due  to  or  connected 
with  the  one  month's  employment  in  viola- 
tion of  the  contract. 

We  have  been  unable  to  find  any  re- 
ported case  involving  a  like  provision  in 
policy  or  application.  The  usual  applica- 
tion and  policy  restrict  and  prohibit  the 
extrahazardous  occupation  throughout  the 
entire  existence  of  the  policy.  A  somewhat 
analogous  situation  arises  under  fire  in- 
surance policies,  where  the  policy  is  condi- 
tional that  the  insured  property  shall  not 
be  suffered  to  become  vacant,  or  that  extra 
inflammable  materials  shall  not  be  stored 
therein,  or  that  the  insured  property  shall 
not  become  mortgaged  or  encumbered,  and 
like  provisions,  during  the  existence  of  the 
policy.  All  these  conditions,  including  the 
one  involved  in  the  case  at  bar,  relate  to 
the  question  of  extrahazardous  increased 
risk  or  peril.  It  seems  to  be  held  by  many 
courts  that,  when  the  extrahazardous  con- 
dition occurs  temporarily  during  the  ex- 
istence of  the  policy,  but  has  ceased  to  ex- 
ist at  the  time  of  loss,  and  where  there  is 
no  connection  between  the  cause  of  loss 
and  the  prior  existing  forbidden  extra 
hazard,  the  policy  is  voidable  and  suspended 
during  the  continuation  of  the  forbidden 
extra  hazard,  but  that,  when  the  temporary 
extra  hazard  ceases,  the  policy  revives,  and 
is  again  in  full  force  and  effect,  and  that 
a  recovery  may  be  had  thereon  for  loss  oc- 
curring after  the  removal  of  the  forbidden 
extra  hazard.  In  the  case  at  bar  inhibition 
against  extrahazardous  employment,  by  the 
terms  of  the  contract,  was  for  a  temporary 
period  only.  Sumter  Tobacco  Warehouse 
Co.  V.  Phoenix  Assur.  Co.  76  S.  a  76,  66  S. 
E.  654,  10  L.R.A.(N.S.)  736,  121  Am.  St. 
Rep.  941,  11  Ann.  Gas.  780,  and  note;  Cooley, 
Briefs  on  Ins.  $§  1883-1885.  In  the  case  of 
Union  C«nt.  L.  Ins.  Co.  v.  Hughes,  110  Ky. 
26,  60  fi.  W.  850,  where  a  policy  was  condi- 
tioned against  the  excessive  use  and  engag- 
ing in  the  business  of  selling  intoxicating 
liquors,  and  where  the  insured  had  both 
used  intoxicants  and  engaged  in  such  busi- 
ness in  violation  of  the  policy,  but  had 
ceaesd  to  do  so  at  the  time  of  death,  and 
death  not  being  due  to  such  violation  of 
the  terms  of  the  contract,  it  was  held  that 
the  right  to  recover  on  the  policy  was  not 
forfeited. 

Finding  no  error  in  the  record,  the  order 
appealed  from  is  affirmed. 
50  L.R.A.(N.S.) 


WASHINGTON  SUPRE^fE  COURT. 
(Department  No.  2.) 

E.  A.  BROOKS,  Respt., 

V. 

TRUSTEE  COMPANY,  Appt. 

(—  Wash.  — .,  136  Pac.  1162.) 

Sales  —  stipulation  for  rescission  at 
any  time. 

1.  The  option  reserved  to  the  purchaser 
of  bonds  bv  a  stipulation  that  if,  after  con- 
sulting others,  sne  should  desire  to  with- 
draw her  investment,  she  might  at  any  time 
return  the  bonds  and  withdraw  her  invest- 
ment with  a  6  per  cent  earning  per  annum, 
must  be  exercised  within  a  reasonable  time. 

Option  ^  exercise  ^  what  is  a  reason- 
able time. 

2.  The  exercise  of  an  option  to  rescind  a 
purchase  within  a  reasonable  time,  more 
than  six  years  after  the  transaction,  is  too 
late. 

liimitation  of  actions  —  option  to  re- 
scind sale. 

3.  A  right  of  action  on  an  agreement  by 
the  seller  of  bonds,  that,  should  the  pur- 
chaser desire  to  withdraw,  she  might  at 
any  time  return  the  bonds  and  receive  her 
money  with  6  per  cent  per  annum,  accrues 
at  the  date  of  the  contract,  and  not  at  the 
time  when  a  demand  for  the  return  of  the 
money  is  made. 

(December  12,  1913.) 

Aote.  —  Time  for  exercising  option  re- 
eerved  in  eantract  of  eale  to  return 
or  resell  property. 

As  to  the  validity  of  an  agreement  by  a 

corporation    to    repurchase    shares    of   its 

stock,  see  notes  in  61  L.R.A.  621 ;  25  L.R^. 

(N.S.)    60;    30   L.R.A.(N.S.)    694,   and   44 

L.RJl.(N.S.)    156. 

The  present  note  is  limited  to  cases  con- 
struing option  clauses  or  provisions  en- 
titling the  purchaser  to  return  the  property 
where  the  right  to  exercise  the  option  is 
unqualifiedly  given,  and  is  not  made  de- 
pendent upon  fraud  or  breach  of  warranty. 
As  to  the  exercise  of  an  option  for  the  re- 
turn of  machinery  for  breach  of  warranty, 
see  note  to  Detweiler  v.  Downes,  post,  753; 
as  to  horses,  see  Crouch  v.  Leake,  post,  774; 
as  to  other  articles,  see  note  to  Sanford  v. 
Brown  Bros.  Co.  post,  778. 

The  time  within  which  an  option  to  re- 
turn property,  expressly  reserved  in  the 
contract  of  sale,  must  be  exercised,  depends 
largely  upon  the  language  of  the  reserving 
clause,  construed  with  reference  to  the  con- 
tract as  a  whole,  to  arrive  at  the  intention 
of  the  parties  in  this  regard,  and  also  upon 
the  views  of  the  court  as  to  whether  time 
is  of  the  essence  of  the  provision.  Many  of 
the  cases  construe  these  provisions  as  con- 
templating that  time  shall  be  of  the  essence 
thereof,  and  require  that  the  option  be 
strictly  followed  in  this  regard.  Other 
courts  adopt  a  more  reasonable  rule,  and  re- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  paid  for  bonds,  together 
with  interest,  which  plaintiff  had  purchased, 
with  the  option  to  rescind  the  purchase 
should  she  desire.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Stratton  and  S.  J.  Wett- 
rick,  for  appellant: 

The  transaction  was  not  a  conditional 
sale,  but  a  sale  with  the  option  to  return. 
It  was  what  courts  generally  call  a  contract 
of  "sale  or  return."  The  title  to  the  units 
passed  to  the  purchaser  subject  to  the  right 
to  rescind. 

Park  V.  Whitney,  148  Mass.  278,  IB  N. 
E.  161;  Shellar  v.  Shivers,  171  Pa.  569,  33 


Atl.  95,  18  Mor.  Min.  Rep.  260;  Raynor  v. 
Syracuse  University,  36  Misc.  83,  71  N.  Y. 
Supp.  293. 

The  agreement  is  a  promise  to  return  the 
money  paid  for  the  units  on  demand,  and 
the  right  of  action  therefore  accrued  at 
once. 

Bowman  v.  McChesney,  22  Gratt.  609; 
Ryder  v.  Bushwick  R.  Co.  32  N.  Y.  S.  R. 
1105,  10  N.  Y.  Supp.  748;  Winchester  A  L. 
Tump.  Co.  V.  Wickliffe,  100  Ky.  631,  66  Am. 
St.  Rep.  356,  38  S.  W.  866;  Bennett  v. 
Thome,  36  Wash.  253,  68  L.RA.  113,  78 
Pac.  936. 

The  tender  «r  offer  to  return  the  units 
must  be  "kept  good." 

Hogan  V.  Kyle,  7  Wash.  598,  38  Am.  St. 
Rep.  910,  36  Pac.  399 ;  Clark  ▼  .Weis,  87  111. 


quire  no  more  than  a  substantial  compliance 
with  the  requirements  of  the  option  pro- 
vision as  to  time.  Thus  it  has  been  re- 
marked that  such  a  provision  in  a  commer- 
cial contract  was  not  to  be  read  as  though 
it  were  a  railroad  time-table,  but  was  to  be 
reasonably  and  fairly  interpreted  with  a 
view  to  giving  effect  to  the  real  intent  of 
the  parties.  De  Pass  v.  Stoddard,  83  Misc. 
12,  144  N.  Y.  Supp.  410.  Of  course,  the 
language  of  the  option  clause  may  disclose 
the  intention  of  the  parties  to  make  its 
exercise  dependent  upon  a  strict  compliance 
with  the  provisions  of  the  clause.  Fre- 
quently, however,  these  clauses  contain  no 
language  showing  any  real  reason  or  neces- 
sity for  requiring  a  strict  compliance 
with  the  provision  as  to  time,  and  in  such 
case  it  would  seem  that  a  substantial  com- 
pliance with  the  provision  in  this  regard 
should  be  sufficient. 

Necessity  of  notice  in  general. 

In  general  it  may  be  said  that  giving 
notice  of  an  intention  to  exercise  an  option 
to  return  or  resell  shares  of  stock,  reserVed 
in  the  contract  of  sale,  within  a  reasonable 
time  after  the  expiration  of  the  period  stip- 
ulated for  the  return,  is  a  condition  prece- 
dent to  liability  of  the  seller  to  repurchase, 
and  hence,  in  an  action  based  upon  the 
violation  of  the  agreepient  by  the  seller,  the 
giving  of  such  notice  must  be  alleged  and 
proved.  Rogers  v.  Burr,  105  Ga.  432,  70 
Am.  St.  Rep.  50,  31  S.  E.  438;  same  case, 
prior  appeal,  97  Ga.  10,  26  S.  £.  339. 

A  notice  of  ^e  purchaser's  election  to  re- 
turn stock  purchased  and  receive  the  pur- 
chase price  paid  is  a  condition  precedent, 
and  must  be  given  according  to  the  con- 
tract. Such  notice,  together  with  an  offer 
of  performance,  coupled  with  ability  to  per- 
form, is  sufficient  to  put  the  seller  in  de- 
fanlt.  Osgood  v.  Skinner,  211  111.  229,  71 
K.  E.  869. 

In  Baird  v.  Hagen,  143  App.  Div.  679, 
128  N-  Y.  Supp.  217,  construing  the  pro- 
vision in  a  contract  for  the  sale  of  shares 
of  stock  in  a  corporation  by  which  the 
sellers  agreed  to  repurchase  the  stock  upon 
60  L.R.A.(N.S.) 


ninety  days'  notice  in  writing,  the  court 
said  that  before  the  sellers  could  be 
charged  with  violating  the  contract  in  this 
regard,  they  were  entitled  to  the  stipulated 
notice  in  the  manner  prescribed  in  the  con- 
tract, and  service  of  this  notice  was  a  con- 
dition precedent  to  the  maintenance  of  an 
action  based  upon  an  alleged  violation  of 
the  agreement. 

In  Olsen  v.  Northern  S.  S.  Co.  70  Wash. 
493,  127  Pac.  112,  a  provision  in  a  con- 
tract for  the  sale  of  stock,  that  if  the  pur- 
chaser is  discharged  from  his  employment 
with  the  corporation,  the  latter,  within  six 
months  after  such  discharge,  will,  at  the 
purchaser's  option,  take  redelivery  of  the 
stock,  and  repay  the  par  value  thereof,  is 
construed  to  require  an  actual  tender  of  the 
stock  within  the  time  reserved;  and  it  is 
held  not  sufficient  for  the  purchaser  within 
that  time  to  notify  the  seller  by  registered 
mail  of  his  desire  to  redeliver  the  stock, 
and  request  him  to  notify  him  when  and 
how  such  delivery  shall  be  made,  the  seller 
not  answering  the  letter. 

Substantially  all  the  cases  included  herein 
either  expressly  hold  or  recognize  that  it 
is  the  duty  of  the  purchaser  of  property 
under  a  contract  reserving  the  right  to  re- 
sell to  the  seller,  to  give  notice  to  the 
latter  of  his  intention  to  exercise  the  op- 
tion. The  principal  question  considered  by 
these  cases,  however,  has  been  as  to  when 
the  notice  should  be  given ;  and  inasmuch  as 
this  question  depends  in  part,  at  least, 
upon  the  particular  language  of  the  option 
clause,  the  cases  have  been  arranged  with 
reference  to  this  question. 

Notice  or  tender  prior  to  stipulated  time. 

A  tender  of  stock,  to  entitle  the  holder  to 
enforce  a  provision  for  its  repurchase,  is 
premature  if  made  before  the  aay  fixed  by 
the  contract  for  the  exercise  of  the  option, 
and  where  no  tender  is  made  after  the  day 
thus  fixed,  a  sufficient  tender  has  not  been 
made.  Schultz  v.  O'Rourke,  IB  Mont.  418, 
45  Pac.  634. 

An  agreement  by  the  seller  of  stock  to  re- 
imburse the  buyer   for  any  loss   sustained 


596 


WASHINGTON  SUPREME  COURT. 


438,  29  Am.  Rep.  80;  Powell  v.  Dayton  S.  k 
G.  R.  R.  Co.  14  Or.  356,  12  Pac  665. 

The  act  of  plaintiff  in  receiving  and  ac- 
cepting the  earnings  of  the  units  consti- 
tuted an  election,  and  precluded  her  from 
rescinding  thereafter. 

Barber  y.  Lyon,  8  Blackf.  215;  Junkins 
▼.  Simpson,  14  Me.  364;  Bassett  ▼.  Brown, 
105  Mass.  551;  Schiffer  v.  Diets,  83  N.  Y. 
800;  Weeks  t.  Robie,  42  N.  H.  316;  Downer 
T.  Smith,  32  Vt.  1,  76  Am.  Dec.  148. 

Mr.  P.  Tworoger,  for  respondent: 

What  the  meaning  of  the  words  "at  any 
time"  is  depends  largely  upon  the  circum- 
stances of  each  particular  case. 

Park  ▼.  Whitney,  148  Mass.  278,  19  N.  E. 
161;  Shellar  v.  Shivers,  171  Pa.  569,  33  Atl. 


96,  18  Mor.  Min.  Rep.  260;  Raynor  t.  Syrin- 
cuse  University,  35  Misc.  101,  71  N.  Y.  Supp. 
293. 

In  construing  an  ambiguity,  the  court  will 
take  all  the  surrounding  circumstances  into 
consideration,  and  will  construe  the  instru- 
ment most  strongly  against  its  maker. 

Adamant  Plaster  Mfg.  Go.  y.  National 
Bank,  5  Wash.  232,  31  Pac.  634. 

The  right  of  action  existed  without  any 
demand;  the  demand  being  merely  neces- 
sary to  entitle  the  plaintiffs  to  the  exer- 
cise of  their  remedy. 

Bowman  v.  McChesney,  22  Gratt.  609; 
Ryder  v.  Bushwick  R.  Co.  32  N.  Y.  S.  R. 
1105,  10  N.  Y.  Supp.  748. 


therein  at  or  before  the  expiration  of  a 
specified  time  from  date  cannot  be  enforced 
before  the  expiration  of  the  period  specified. 
Wilson  v.  Bicknell,  170  Mass.  259,  49  N.  E. 
113.  To  the  same  effect  are  Phillips  ▼. 
Riser,  8  Ga.  App.  634,  70  S.  E.  79;  Maguire 
v.  Halsted,  18  App.  Div.  228,  45  N.  Y.  Supp. 
783. 

But  it  haa  generally  been  held  that  the 
purchaser  may,  prior  to  the  time  in  which 
he  is  entitled  to  exercise  the  option,  give 
notice  to  the  seller  of  his  intention  to  resell 
the  property,  and  that  such  a  notice  suffi- 
ciently complies  with  the  rule  requiring 
notice.  Union  Collection  Co.  v.  Oliver,  — 
Cal.  App.  — ,  137  Pac.  1082;  Phillips  v. 
Riser,  8  Ga.  App.  634,  70  S.  E.  79;  Boyn- 
ton  V.  Woodbury,  101  Mass.  346;  Maguire 
V.  Halsted,  18  App.  Div.  228,  45  N.  Y. 
Supp.  783.  The  sufficiency  of  such  a  notice 
was,  however,  denied  in  Porter  v.  Plymouth 
Gold  Min.  Co.  29  Mont  347,  101  Am.  St. 
Rep.  569,  74  Pac.  938;  but  in  a  later  de- 
cision by  that  court  such  a  notice  was  held 
sufficient  if  followed  by  a  tender  of  the 
property  at  the  expiration  of  the  time 
specified.  Raiche  ▼.  Morrison,  37  Mont.  244, 
95  Pac.  1061. 

So,  where,  prior  to  the  expiration  of  the 
agreed  time  for  the  retransfer,  the  holder 
expresses  dissatisfaction  with  the  stock,  and 
the  right  to  retransfer  the  stock,  by  the 
terms  of  the  contract,  is  based  upon  his  dis- 
satisfaction, this  act  is  sufficient  without 
thereafter  making  a  formal  tender,  since 
there  was  thereby  cast  upon  the  seller  the 
duty  of  tendering  the  purchase  price  and 
offering  to  repurchase  the  stock.  Schultz 
▼.  O'Rourke,  18  Mont  418,  45  Pac.  634. 


Agreement  to  return  property  or  pay  the 

purchase  price. 

In  Stevens  v.  Hertzler,  109  Ala.  423,  19 
So.  838,  in  construing  a  provision  in  a 
contract  for  the  sale  of  stock  then  delivered 
to  the  purchaser,  that  the  purchase  price  is 
to  be  paid  or  the  stock  returned  within  a 
designated  time,  it  is  said  that  the  right 
to  return  is  a  mere  condition  of  the  sale, 
a  condition  subsequent,  and  must  be  per- 
50  L.R.A.(N.S.) 


formed  within  the  time  and  in  the  manner 
stated. 

Where,  by  the  terms  of  a  contract  for 
the  sale  of  stock,  the  purchaser  promises 
to  pay  a  stipulated  sum  at  a  specified  date, 
or,  in  lieu  thereof,  to  turn  back  the  stock, 
the  amount  to  be  paid  and  the  time  of  pay- 
ment, being  expressly  named,  are  as  sig- 
nificant and  binding  as  any  other  terms  of 
the  contract,  and  show  that  the  option  is 
an  option  to  return;  and  if  it  is  not  exer- 
cised by  the  time  named,  the  sale  is  com- 
plete, and  the  promise  to  pay  the  balance 
of  the  purchase  price  becomes  absolute. 
Guss  V.  Nelson,  200  U.  S.  298,  50  L.  ed.  489, 
26  Sup.  Ct.  Rep.  260. 

Under  a  contract  in  which  the  purchaser 
agrees  to  return  stock  reoeived  thereunder 
on  a  specified  date  or  pay  an  agreed  price 
therefor,  if  the  stock  is  not  returned  on  the 
day  stipulated,  title  thereto  passes,  and  the 
purchaser  becomes  liable  for  the  purchase 
price.  Haskins  v.  Dem,  19  Utah,  89,  56 
Pac.  953. 

Where,  by  the  terms  of  a  contract  for 
the  sale  of  shares  of  stock,  the  purchaser 
has  a  specified  period  of  time  in  which  to 
determine  whether  he  will  keep  the  stock 
and  pay  the  purchase  price,  or  return  it, 
and  thus  secure  the  discharge  of  notes  given 
for  the  purchase  price,  his  failure  to  re- 
turn the  stock  within  the  time  specified  will 
be  held  to  be  an  election  to  keep  it  and  pay 
the  purchase  price.  Patent  Title  Co.  v. 
Stratton,  89  Fed.  174. 

The  purchaser  must,  within  the  time  for 
rescission,  give  the  seller  notice  thereof, 
where,  by  the  terms  of  the  contract  for  the 
sale  of  shares  of  stock,  it  is  agreed  that, 
upon  a  certain  date,  the  purchaser  shall 
pay  a  certain  sum  of  money,  being  the  bal- 
ance of  the  purchase  price,  or,  in  lieu  there- 
of, turn  back  to  the  seller  all  the  property 
received  by  him.  Guss  v.  Nelson,  14  Okla. 
296,  78  Pac  170. 


Option  to  retnm  at  any  time. 

Under  an  agreement  at  any  time  to  buy 
back  shares  of  stock,  the  purchaser  has  a 
reasonable  time  within   which  to   exercise* 
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Monnty  J.,  delivered  the  opinion  of  the 
court : 

On  May  24,  1006,  the  appellant  sold  to 
the  respondent  two  half -units,  numbered 
256  and  257,  representing  proportional  un- 
divided interests  in  its  property  No.  4, 
for  the  sum  of  $1,050,  and  gave  the  plain- 
tiff the  following  memorandum! 


Mrs.  E.  A.  Brooks, 


SeaUle,  May  24,  1006. 

City. 

In  consideration  of  the  purchase  by 
you  on  this  date  of  Inv.  bonds  in  our  prop- 
erty No.  4,  to  the  extent  of  one  thousand 
fifty  dollars  (1,060),  we  hereby  agree  that 
after  you  have  consulted  your  sister  or  any- 


one else  in  regard  to  this  investment  you 
desire  to  withdraw  your  investment  you 
may  at  any  time  return  these  bonds  to  our 
office  and  withdraw  your  entire  investment 
with  a  6  per  cent  earning  per  annum. 

The  Trustee  Co., 
Per  Wm.  F.  Howe,  Trust  Officer. 

The  ownership  of  these  units  entitled  re- 
spondent to  a  proportional  share  of  thtt 
earnings  of  {he  property  which  they  repre- 
sented, and  on  or  about  June  1,  1006,  and 
continuously  thereafter  until  March  1,  1012, 
the  respondent  accepted  quarterly  her  share 
of  the  earnings  upon  these  units,  aggregating 
$208^.50.  This  action  was  begun  on  Septem- 
ber 16,  1012.    The  complaint  alleged  the  pur- 


his  option  to  resell.  Oaks  v.  Taylor,  30 
App.  Div.  177,  61  N.  Y.  Supp.  776. 

In  Bbooks  v.  Tbusteb  Co.,  a  contract 
for  the  sale  of  bonds,  containing  a  provision 
entitling  the  seller  to  withdraw  his  invest- 
ment at  any  time  by  returning  the  bonds, 
is  construed  as  a  contract  to  purchase,  with 
the  option  at  any  time  to  return  the  prop- 
erty; and  it  is  said  that  the  term  "at  any 
time"  merely  gives  to  the  purchaser  a  rea- 
sonable time  within  which  to  act,  and  a 
d«lay  for  more  than  six  years  is  held  to  be 
un  unreasonable  delay. 

In  Kincaid  v.  Overshiner,  171  111.  App. 
37,  an  agreement  made  as  part  of  a  pur- 
chase of  stock,  to  repurchase  the  stock  at 
any  time  the  purchaser  desired  to  sell  it, 
was  construed  to  permit  the  purchaser  to 
exercise  the  option  to  resell  some  five  years 
after  the  original  purchase,  although 
the  stock  at  the  time  of  the  original  sale 
was  worth  par,  and  continued  at  this  value 
for  a  period  of  about  two  years,  but  at  the 
time  of  the  exercise  of  the  option  it  was 
worthless. 

What  is  a  reasonable  time  within  which 
to  exercise  an  option  to  return  stock  pur- 
chased with  the  right  to  return  same  at 
any  time  after  "six  months  from  date*'  de- 
pends upon  the  circumstances  of  each  case. 
Thus,  where  the  chief  consideration  for  a 
purchase  of  stock  was  the  employment  of 
the  purchaser  by  the  corporation,  the  pur- 
chaser would  be  likely  to  be  content  to 
leave  his  money  in  the  stock  during  his  em- 
ployment, and  this  might  reasonably  be 
contemplated  by  both  parties;  and  it  might 
also  be  contemplated  that  when  his  employ- 
ment ceased  he  would  naturally  look  else- 
where for  the  investment  of  his  money. 
Under  these  circumstances  a  delay  of 
eighteen  months,  during  which  the  pur- 
chaser was  employed  by  the  corporation, 
was  held  not  to  be  unreasonable,  although 
the  stock  had  greatly  depreciated  in  the 
meantime,  and  had  become  practically 
worthless.  Moench  v.  Hower,  137  Iowa, 
621,  116  N.  W.  220: 

An  option  to  return  bonds  at  anv  time 
the  purchaser  is  dissatisfied  with  them  is 
exercised  within  a  reasonable  time  if  exer- 
cised about  three  yean  after  the  purchase, 
50  L.RJ^.(N.S.) 


where,  in  the  meantime,  interest  on  the 
bonds  had  been  regularly  paid,  and  no  de- 
fault made  until  a  few  days  before  the  op- 
tion was  exercised.  Fitzpatrick  v.  Wood- 
ruff, 06  N.  Y.  661. 

Where,  under  a  contract  by  which  per- 
sonal property  was  exchanged  for  corporate 
stock,  and  the  owner  of  the  propertv  was  to 
be  employed  with  the  corporation,  the  latter 
agrees  to  purchase  the  stock  at  the  election 
of  the  employee  should  he  be  discharged,  a 
notice  is  in  sufficient  time  where  given  im- 
mediately after  his  discharge.  Strait  t. 
Northwestern  Steel  ft  Iron  Works,  148  Wis. 
254,  134  N.  W.  387. 

In  Lydig  v.  Braman,  177  Mass.  212,  68 
N.  E.  606,  where  a  contract  to  take  back 
bonds  at  any  time  the  purchaser  finds  a  bet- 
ter investment  was  repeated  to  him  at  dif- 
ferent times  by  the  seller,  who  also  induced 
the  purchaser  not  to  exercise  the  option  by 
at  different  times  representing  in  efitect  that 
the  bonds  were  a  good  investment,  it  was 
held  that,  although  the  original  contract  was 
made  in  1888,  an  offer  made  in  1806,  to  re- 
scind it  and  return  the  bonds,  was  made 
within  a  reasonable  time.  The  court  re- 
fused to  pass  upon  the  question  whether, 
under  an  offer  to  repurchase  bonds  at  any 
time,  it  was  the  duty  of  the  purchaser  to 
exercise  the  option  within  a  reasonable 
time. 


Option  to  return  after  the  expiration  of  a 
designated  time. 

Where,  bv  the  terms  of  the  contract  for 
the  sale  of  stock,  the  purchaser  has  the 
right  to  return  the  stock  "if  dissatisfied" 
after  six  months  from  the  time  the  stock 
was  issued,  the  right  to  return  the  stock 
must  be  exercised  within  a  reasonable 
time  after  the  expiration  of  the  period  speci- 
fied. New  Haven  Trust  Co.  v.  Gaffney,  73 
Conn.  480,  47  Atl.  760. 

Under  an  agreement  by  officers  of  a  corpo- 
ration with  a  prospective  purchaser  of 
shares  of  stock  therein,  that,  after  a  desig- 
nated period  of  time,  if  he  desires  to  sell 
the  stock,  such  officers  will  purchase  same 
at  the  price  paid,  with  interest,  providing 
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chafle  of  the  units  under  the  above  agree- 
ment, and  that  the  respondent  has  aince 
repeatedly  tendered  the  units  and  demand- 
ed the  return  of  the  money  paid  therefor. 
Judgment  was  demanded  for  the  amount 
paid,  with  interest.  The  appellant  inter- 
posed a  demurrer  to  the  complaint,  which 
was  overruled  and  an  exception  taken.  An 
answer  was  then  filed,  admitting  the  sale 
of  the  units  under  the  agreement,  but  deny- 
ing that  the  respondent  ever  tendered  the 
units  or  demanded  the  returs  of  the  money 
paid  therefor,  except  about  the  time  this 
action  was  begun.  As  a  first  affirmative 
defense,  the  appellant  alleged  that  the  re- 
spondent had  elected  to  retain  the  uniti  by 
receiving  and  accepting  the  earnings  there- 
on.   As  a  second  affirmative  defense,  the  ap- 


pellant alleges  that  the  respondent's  al- 
leged cause  of  action  did  not  accrue  within 
six  years  before  the  commencement  of  the 
suit.  The  allegations  of  both  defenses  were 
denied  by  the  reply.  Upon  the  trial  of  the 
cause,  the  court  entered  a  judgment  for 
the  amount  «f  money  paid  for  the  units, 
together  with  interest  thereon  at  6  per 
cent  per  annimi,  less  the  earnings  which 
the  respondent  had  received  as  dividends 
upon  the  units.  This  appeal  is  prosecuted 
from  that  judgment. 

It  is  plain,  we  think,  that  the  contract 
above  set  out  was  a  contract  to  purchase, 
with  the  option  at  any  time  to  return  the 
bonds  and  withdraw  the  investment  with 
6  per  cent  interest  per  annum.  It  is  also 
plain  that  the  words  "at  any  time"  merely 


the  purchaser  gives  notice  of  his  intention 
in  this  regard  a  specified  time  before  he  re- 
quires such  repayment,  the  purchaser  of  the 
stock  is  entitled  to  give  such  notice  at  any 
time  he  determines  to  sell  the  stock,  al- 
though it  is  prior  to  the  time  when  the 
officers  of  the  corporation  have  agreed  to 
repurchase  it;  the  latter,  however,  need  not 
comply  with  the  notice  by  repurchasing 
the  stock  before  the  time  stipulated.  Phil- 
lips V.  Riser,  8  Ga.  App.  634,  70  S.  K  70. 


Option  to  return  at  exniration  of  specified 

period. 

It  has  been  held  that,  under  a  contract 
for  the  sale  of  a  printing  press,  containing 
a  provision  that,  at  the  expiration  of  a 
designated  period  of  time  from  the  date 
thereof,  if  the  purchaser  shall  be  of  the 
opinion  that  the  establishment  will  not  sup- 
port itself,  together  with  a  reasonable  com- 
pensation for  editorial  charge,  he  may  re- 
scind the  contract,  the  sale  becomes  abso- 
lute if  notice  of  rescission  is  not  given 
before  the  expiration  of  the  appointed 
period.    Wilson  v.  Davis,  5  Watts  i  S.  621. 

In  Magoffin  v.  Holt,  1  Duv.  95,  constru- 
ing a  contract  for  the  sale  of  real  estate  in 
which  it  was  agreed  by  the  vendor  that  if, 
at  the  expiration  of  a  snecified  time,  the 
vendee  should  desire  ta  sell  the  real  estate, 
he  would  purchase  it  at  the  same  price  as 
that  paid  for  it,  and  the  vendee  made  the 
request  that  the  vendor  repurchase  about 
a  month  after  the  termination  of  the  period 
of  the  time  specified,  this  notice  was  held 
to  be  too  late  to  bind  the  vendor  even  in 
equity. 

In  some  other  jurisdictions,  however,  it  is 
held  that,  under  a  contract  of  subscription 
for  stock,  containing  a  stipulation  that  if, 
at  the  expiration  of  a  stated  time,  the  sub- 
scriber no  longer  desires  to  carry  the  stock, 
the  seller,  upon  thirty  days'  notice,  will 
pay  par  value  for  same,  the  subscriber  may 
elect,  at  the  expiration  of  the  time  stated, 
whether  he  will  keep  the  stock  or  return 
it;  but  he  cannot  make  his  election  before 
60  L.R.A.{N.S.) 


the  expiration  of  the  time;  hence,  he  is 
entitled  to  a  reasonable  time  thereafter  in 
which  to  make  his  election  and  give  the 
seller  notice  thereof.  Rogers  v.  Burr,  97 
Ga.  10,  25  S.  E.  339,  and  see  same  case  on 
subsequent  appeal,  105  Ga.  432,  70  Am.  St. 
Rep.  60,  31  S.  £.  438. 

And  under  an  agreement  to  take  stock 
off  the  purchaser's  hands  at  the  expiration 
of  a  specified  period  of  time  if  the  purchaser 
desired  to  dispose  of  it,  the  promisor  is 
not  in  default  until  the  purchaser  notifies 
him  of  his  desire  to  sell  after  the  expira- 
tion of  the  time  specified;  and  this  he 
may  do  within  a  reasonable  time  there- 
after. Howard  v.  Galbraith,  13  Cal.  App. 
378,  109  Pae.  889. 

In  De  Pass  v.  Stoddard,  83  Misc.  12,  144 
N.  Y.  Supp.  410,  in  holding  that  a  provision 
in   a  contract  for  the   sale   of  a  machine, 

Eermitting  the  purchaser  to  return  it  and 
ave  the  purchase  price  refunded  at  the  ex- 
piration of  a  designated  period  of  time,  en- 
titled the  purchaser  to  return  the  machine 
within  a  reasonable  time  after  the  expira- 
tion of  the  period  specified,  it  is  said  that 
the  word  "at,"  used  in  the  contract,  was' 
obviously  not  intended  to  designate  the  pre- 
cise extent  of  time  when  the  macliine  should 
be  returned,  but  it  was  used  to  denote 
nearness  or  closeness  or  approximation  to 
the  time  designated.  The  court  remarked 
that  commercial  contracts  were  not  to  be 
read  as  if  they  were  railroad  time-tables, 
but  are  to  be  reasonably  and  fairly  inter- 
preted with  a  view  to  giving  expression  to 
the  real  intent  of  the  parties.  In  this  way 
only,  said  the  court,  'is  it  possible  to  so 
employ  legal  rules  of  construction  that 
they  become  instrumentalities  of  justice 
rather  than  arbitrary  standards,  the  appli- 
cation of  which  results  in  an  interpretation 
foreign  to  what  the  parties  intended." 

Notice  of  intention  to  return  stock  pur- 
chased under  an  option  to  return  same  at 
the  expiration  of  a  certain  time,  given  at 
the  expiration  of  an  extension  of  the  orig- 
inal time,  is  sufficient.  Dickinson  v.  Zu- 
biate  Min.  Co.  11  Cal.  App.  656,  106  Pac. 
123. 
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gave  a  reasonable  time  to  the  respondent 
within  which  to  act.  The  contract,  upon  its 
face,  was  not  intended  to  remain  in  force 
forever  or  to  run  in  perpetuity.  In  Park  v. 
Wliitney,  148  Mass.  278,  19  N.  £.  161,  where 
the  agreement  was,  "I  will  give  you  my 
guaranty  to  take  the  meter  stock  from  you 
at  cost,  without  interest,  at  any  time  after 
January  1,  1886,  if  at  that  time  you  desire 
to  have  me  do  so,"  the  court  said:  "The 
words  'at  that  time*  mean  the  same  as  'at 
that  date.'  But  if  that  is  not  the  true  con- 
struction, at  least  the  offer  must  be  accepted 
within  a  reasonable  time  after  that  date. 
Plainly  the  offer  was  not  to  continue  for- 
ever. The  words  'at  any  time'  do  not  im- 
port perpetuity;  and,  if  not,  then  the  plain- 
tiff was  entitled  only  to  a  reasonable  time; 


and,  there  being  no  facts  in  dispute,  this 
was  to  be  determined  by  the  court."  See 
also  to  the  same  effect,  Ellis  v.  Durkee,  70 
Vt.  341,  65  Atl.  94;  Larmon  v.  Jordan,  56 
111.  204;  Shellar  v.  Shivers,  171  Pa.  569,  33 
Atl.  95,  18  Mor.  Min.  Rep.  260. 

This  agreement  was  made  on  May  24, 
1906.  The  action  was  not  begun  until  Sep- 
tember 16,  1912,  or  more  than  six  years 
after  the  contract  was  entered  into.  It  is 
plain  upon  the  face  of  it  that  the  offer  to 
withdraw  the  investment  was  not  made 
within  a  reasonable  time,  nor  even  within 
the  statute  of  limitations  upon  written  in- 
struments, which,  in  this  state,  is  six  years. 
The  respondent's  cause  of  action,  if  any 
she  had,  began  to  run  at  the  date  of  the 
contract;  viz,.  May  24,  1906.    If  she  had  ac- 


Under  an  option  to  the  purchaser  of 
stock  to  resell  it  to  the  seller  at  the  ex- 
piration of  a  designated  time,  an  offer  to 
deliver  the  stock  before  the  expiration  of 
the  time  is  premature  and  of  no  avail. 
Porter  v.  Plymouth  Gold  Min.  Co.  29  Mont. 
347,  101  Am.  St.  Rep.  569,  74  Pac.  938. 

But  notice  to  the  seller  of  stock  that  the 
purchaser  will  exercise  an  option  given 
him  in  the  contract  for  its  sale  to  return 
same  at  the  expiration  of  a  specified  time, 
where  given  before  the  cp^piration  of  this 
time,  is  sufficient  to  fix  the  seller's  liability 
under  this  agreement,  where  the  stock  is 
tendered  at  the  expiration  of  the  time  speci- 
fied. Raiche  ▼.  Morrison,  37  Mont.  244,  95 
Pac.  1061. 


Option  to  resell  at  a  designated  time. 

Under  an  agreement  as  part  of  a  sub- 
scription to  the  stock  of  a  corporation  to 
take  back  the  stock  at  a  designated  date  if 
the  purchaser  elects  to  return  it,  time  is  of 
the  essence  of  the  contract,  and  in  order  to 
bind  the  seller,  it  is  necessary  for  the  buver 
to  make  known  his  election  before  the  day 
limited  for  th^  repurchase  expires.  Cabot  v. 
Kent,  20  R.  I.  197,  37  Atl.  945. 

In  Schmitt  v.  Weil,  46  Ind.  App.  264,  92 
N.  E.  178,  it  is  said  that  under  an  agree- 
ment bv  the  seller  to  take  back  shares  of 
stock  ac  a  stated  time  if  the  purchaser  then 
desired  to  dispose  of  same,  the  latter,  to 
fasten  liability  upon  the  seller,  must  offer 
to  transfer  to  him  the  stock,  and  demand 
a  return  of  his  purchase  money  within  the 
time  stipulated. 

An  agreement  in  a  contract  for  the  sale 
of  shares  of  stock  to  repurchase  same  in 
one  year  if  the  purchaser  so  elects  is  suffi- 
ciently complied  with  by  the  latter  if  he 
gives  notice  a  few  days  before  the  ex- 
piration of  the  specified  time,  of  his  elec- 
tion to  return  the  stock.  The  sale  being 
defeasible  at  the  option  of  the  purchaser,  it 
is  no  wrong  to  the  seller,  and  puts  him  to 
no  inconvenience,  if  the  purchaser  makes 
his  final  election  a  few  days  or  weeks  be- 
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fore  the  expiration  of  the  prescribed  period, 
and  gives  notice  thereof.  Boynton  v. 
Woodbury,    101    Mass.   346. 

In  Maguire  v.  Hals  ted,  18  App.  Div.  228, 
45  N.  Y.  Supp.  783,  construing  an  agree- 
ment in  a  sale  of  stock  to  repurchase  the 
stock  at  the  end  of  a  year,  ending  a  certain 
date,  if  the  purchaser  wished  to  sell  at 
that  time,  and  containing  a  provision  for 
thirty  days'  notice  of  intention  to  exercise 
the  option  to  resell,  the  court  said  that  the 
buyer  had  the  whole  year  to  make  her  elec- 
tion, and  the  seller  had  thirty  days  after 
written  notice  of  the  election  to  sell  in 
which  to  pay  the  money  and  take  the  stock. 
"He  could  not  be  compelled  to  take  the 
stock  before  the  end  of  the  year,  neither 
could  the  plaintiff  be  compelled  to  make 
her  election  before  that  time.  The  plain- 
tiff could  make  her  election  at  any  time 
before  the  expiration  of  the  year,  and  give 
the  notice.  If  this  time  was  thirty  days 
before  the  expiration  of  the  year,  defend- 
ant's liability  would  be  fixed  at  the  end  of 
the  year;  if  after  then,  at  the  expiration 
of  the  thirty  days." 

In  Weld  V.  Barker,  153  Pa.  465,  26  Atl. 
239,  it  is  held  that  where,  bv  the  terms  of 
an  agreement  for  the  sale  of  Ex>nd8,  they  are 
to  be  held  for  one  year,  and  are  not  to  be 
sold  without  the  consent  of  the  seller,  and 
there  is  also  a  provision  by  the  seller  to 
purchase  same  at  the  option  of  the  buyer 
at  the  end  of  one  year  from  the  date  of  ths 
contract,  the  mutual  undertakings  must  be 
read  together,  and  the  provision  requiring 
the  purchaser  to  hold  the  stock  for  one 
year  ended  on  April  2lBt  of  the  vear  fol- 
lowing the  date  of  the  contract,  also  April 
21st,  and  it  included  the  whole  of  that  day; 
hence  it  was  at  the  end  of  that  year  after 
the  purchaser  had  performed  his  covenant 
in  full,  that  the  option  to  return  the  stock 
became  exercisable,  which  would  be  April 
22d,  and  a  demand  on  this  date  was  sufficient. 

Where  bonds  were  purchased  on  Novem- 
ber 1st,  under  an  agreement  by  the  seller 
to  take  same  back  at  the  end  of  two  years 
if  the  purchaser  so  desired,  the  tender  of 
the    bonds    on    November    1st,    two    years 


600 


WASHINGTON  SUPREME  COURT. 


cepted  none  of  the  earnings  of  the  bonds 
during  the  time  between  the  date  of  the 
contract  and  the  date  of  bringing  the  action, 
it  is  clear  that  the  statute  of  limitations 
has  more  than  run  upon  the  contract,  even 
if  the  phrase  "at  any  time"  may  be  held  to 
mean  at  any  time  within  the  period  of  the 
statute  of  limitations.  In  Bennett  v. 
Thorne,  86  Wash.  263,  68  LJtA.  113,  78 
Pac.  936,  this  court  said*  "Again,  it  has 
been  many  times  held — and  this  is  another 
important  reason  why  the  action  should  be 
held  to  be  barred — ^that  it  is  not  the  policy 
of  the  law  to  put  it  within  the  power  of  a 
party  to  toll  the  statute  of  limitations. 
And  this  court  has  at  least  twice  held  that 
the  failure  of  a  party  to  take  the  neces- 
sary steps  to  perfect  his  right  of  action,  al- 
though such  steps  were  conditions  precedent 
to  the  right,  would  not  prolong  the  statute. 


Spokane  County  v.  Prescott,  19  Wash.  418, 
67  Am.  St.  Rep.  733,  53  Pac.  661 ;  Spinning 
V.  Pierce  County,  20  Wash.  126,  64  Pac. 
1006."  It  is  unimportant  when  a  demand 
was  made  for  the  return  of  the  money.  The 
right  of  action  accrued  at  once  upon  the 
contract,  and  if,  as  above  stated,  the  time 
within  which  the  action  might  be  main- 
tained extended  to  the  period  of  tlie  statute 
of  limitations,  that  time  had  fully  run  when 
this  action  was  brought.  The  court  was 
therefore  in  error  in  entering  a  judgment 
in  favor  of  the  respondent. 

The  judgment  must  therefore  be  reversed 
and  the  cause  remanded  with  directions  to 
dismiss  the  action. 

Crow,  Ch.  J.,  and  Parker,  Morris,  and 
Fullerton,  JJ.,  concur. 


thereafter,  is  sufficient.  Rose  v.  Monarch, 
150.  Ky.  129,  42  L.R.A.(N.S.)  660,  150  S. 
W.  56,  petition  for  rehearing  overruled, 
151  Ky.  9,  42  L.R.A.(N.S.)  667,  151  S.  W. 
19. 

Where  the  seller  of  stock  agreed  that,  if 
requested  so  to  do  by  the  purchaser,  on 
the  Ist  day  of  January,  he  would,  within 
ten  days  thereafter,  pay  to  the  purchaser 
the  amount  paid  for  the  stock,  and  take  an 
assignment  thereof,  it  was  held  not  a  suffi- 
cient compliance  with  the  contract  for  the 
purchaser  to  give  notice  of  the  exercise  of 
the  option  on  the  3d  day  of  January,  al- 
though the  Ist  day  was  a  legal  holiday  and 
the  2d  day  was  Sunday.  Page  v.  Shain- 
wald,  169  N.  Y.  246,  57  Lr.A.  173,  62  N.  E. 
356. 

Option  to  return  within  a  specified  time. 

To  maintain  an  action  to  enforce  a  provi- 
sion in  the  contract  for  the  sale  of  stock 
to  pay  par  for  the  stock  within  a  stated 
time,  the  purchaser  of  the  stock,  under  the 
agreement,  must  show  that  in  due  time  he 
tendered  the  stock  and  demanded  repay- 
ment of  the  purchase  price  in  accordance 
with  the  terms  of  the  contract.  Morris  v. 
Veach,  111  Ga.  436,  36  S.  E.  753. 

For  a  purchaser  of  stock  to  fasten  liability 
on  another  under  an  agreement  to  repurchase 
same  if  the  former  desires  to  sell  within 
a  stated  time,  he  must  offer  to  transfer 
the  stock  and  demand  a  return  of  his  money 
within  the  time  fixed  by  the  agreement. 
Schmitt  V.  Weil,  46  Ind.  App.  264,  92  N.  E. 
178. 

In  McCaskey  Register  Go.  v.  Redd,  145 
Mo.  App.  185,  130  S.  W.  109,  it  is  held 
that  where  the  purchaser  of  property  re- 
serves the  right  to  cancel  the  order  within 
a  certain  time,  it  is  not  sufiicient  that  a 
letter  canceling  the  order  is  mailed  within 
the  agreed  time,  where,  by  the  ordinary 
course  of  mail,  it  will  not  reach  the  seller 
within  that  time,  but  it  must  be  mailed  a 
sufficient  time  in  advance  so  that  it  will 
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reach  the  seller  within  the  time  agreed 
upon  for  the  exercise  of  the  option. 

In  Meurer  v.  American  Moving  Picture 
Mach.  Co.  61  Misc.  281,  113  N.  Y.  Supp. 
719,  it  is  held  that  where  a  contract  for 
employment  for  a  stated  time  also  contains 
a  subscription  bv  the  employee  for  a  desig- 
nated number  of  shares  of  capital  stock  of 
the  employer  corporation,  and  there  is  also 
a  provision  that  the  agreement  may  be  ter- 
minated by  the  subscriber  at  any  time  dur- 
ing his  emplovment  by  giving  thirty  days* 
notice  in  writing  of  his  intention  so  to  do, 
in  which  event  the  employer  agrees  to  re- 
purchase the  stock  as  soon  as  possible  after 
receipt  of  the  notice,  it  is  not  a  sufficient 
compliance  with  the  provision  as  to  notice 
for  the  purchaser  to  give  notice  seven  days 
before  the  expiration  of  the  term  of  his 
employment,  since  the  notice  of  termination 
relates  to  a  time  when  there  will  be  no 
contract  to  terminate,  as  the  contract  will 
have  expired  prior  thereto.  Hence,  the  no- 
tice, to  be  valid,  must  have  been  given  at 
some  time  in  the  life  of  the  contract,  thirty 
days  or  more  before  its  termination. 

But  in  Hamilton  v.  Finnegan,  117  Iowa, 
623,  91  N.  W.  1039,  an  action  involv- 
ing the  time  to  exercise  an  option  to  return 
property  purchased  under  an  agreement  of 
this  character,  the  jury  were  instructed 
that  the  purchaser  of  bonds  under  a  con- 
tract containing  a  provision  entitling  him 
to  return  the  bonds  and  be  repaid  the  pur- 
chase price  within  a  designated  time  must, 
within  the  time  stated,  or  a  reasonable  time 
thereafter,  notify  the  seller  of  his  intention 
in  this   regard. 

Union  Collection  Co.  v.  Oliver,  —  CaL 
App.  — ,  137  Pac.  1082,  is  authority  for  the 
rule  that  notice  of  an  election  may  be  given 
prior  to  the  expiration  of  the  time  fixed 
in  the  contract  for  the  rescission  of  the 
contract  for  the  purchase  of  stock,  and  it  is 
said  that  the  purchaser  is  entitled  to  make 
liis  demand  for  a  rescission  at  any  time 
within  the  period  fixed  in  the  contract. 
The    contract   under   consideration    in    this 
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caae  was  an  agreement  to  refund  the  pur- 
chase price  of  stock  witliin  a  certain  pe- 
riod from  date  if  the  purchaser  was  not 
satisfied  with  his  investment. 

Waiver  by  seller. 

Where  the  seller  of  property  under  a 
contract  entitling  the  purchaser  to  return 
same  if  dissatisfied  gives  certain  reasons 
or  grounds  for  refusing  to  carry  out  the 
provision  relating  to  the  repurchase  of  the 
stock,  he  will  be  held  to  have  waived  any 
other  objections  or  grounds.  Schultz  v. 
CRourke,  18  Mont.  418,  45  Pac.  634. 

A  statement  by  the  seller  of  stock  upon 
agreement  to  repurchase,  made  about  five 
months  after  the  expiration  of  the  time 
fixed  for  the  exercise  by  the  purchaser  of 
his  option  to  resell,  is  too  late  to  constitute 
a  waiver  of  notice  within  a  reasonable  time 
by  the  purchaser  of  his  election  to  resell. 
Wright  V.  Berger,  114  N.  Y.  Supp.  912. 

Where  bonds  are  sold  under  an  agree- 
ment to  repurchase  same  within  a  stated 
time  at  the  option  of  the  buyer,  a  tender 
within  the  time  stated  is  waived  by  the  act 
of  the  original  seller  at  about  the  expira- 
tion of  the  time,  and  after  receiving  notice 
of  the  purchaser's  intention  to  return  the 
bonds,  m  agreeing  to  take  the  matter  up 
at  a  later  date,  when  he  returned  from  a 
contemplated  trip,  and  by  his  saying  that 
he  had,  so  far  in  his  life,  kept*  all  his  prom- 
ises and  agreements  in  business  matters, 
"and  certainly  intended  to  do  so  in  the 
future."  Pierce  v.  Lukens,  144  Gal.  307, 
77  Pac.  we. 

Under  an  agreement  to  take  stock  off  the 
purchaser's  hands  at  the  expiration  of  a 
year  from  the  purchase  if  he  desired  to  sell 
it,  where  the  purchaser,  prior  to  the  expira- 
tion of  the  year,  gave  notice  to  the  prom- 
isor that  he  would  expect  him  to  take  the 
stock  as  agreed,  and  the  latter  replied 
that  he  could  not  do  so,  the  purchaser  was 
released  from  any  duty  to  make  demand  and 
offer  at  the  exact  date.  Howard  v.  Gal- 
braith,  13  Cal.  App.  873,  109  Pao.  889. 

Miscellaneous. 

In  Guss  T.  Nelson,  200  U.  S.  298,  50  L. 
ed.  489,  26  Sup.  Ct.  Rep.  260,  it  is  said  that 
an  option  to  purchase  is  essentially  differ- 
ent from  an  option  to  return.  In  one  case 
the  title  will  not  pass  until  the  option  is 
determined;  in  the  other,  the  property 
passes  at  once,  subject  to  the  right  to  re- 
scind. 

In  Park  v.  Whitney,  148  Mass.  278,  19 
N.  E.  161,  in  passing  upon  the  time  when 
it  would  be  necessary  to  give  notice  of  an 
intention  to  take  advantage  of  an  offer  to 
purchase  shares  of  stock,  it  was  held  that 
an  acceptance  more  than  six  months  after 
the  time  had  expired  would  not  bind  the 
offerer.  This  offer  was  apparently  not 
made  In  connection  with  the  sale  of  stock. 
No  attempt  has  been  made  to  include  cases 
of  this  character  herein.  A.  Q.  S. 
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W.  A.  CURTIS 

V. 

S.  M.  MILLER,  Plff.  in  Err. 
(—  W.  Va.  — ,  80  S.  E.  774.) 

Principal  and  agent  —  liability  of  agent. 

1.  One  who  performs  services  at  the  re- 
quest of  an  agent,  who  fails  to  disclose  his 
principal  for  whom  the  request  is  made, 
may  recover  of  the  agent  therefor. 

Same  —  disclosure  of  principaL 

2.  If  an  agent  would  avoid  personal  lia- 
bility, the  duty  is  on  him  to  disclose  his 
principal,  and  not  on  the  party  with  whom 
he  deals  to  discover  him. 

(Poffenbarger,  P.,  dissents.) 

(January  14,  1914.) 

ERROR  to  the  Circuit  Court  for  Raleigh 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
for  services  performed  in  surveying  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vinson  &  Tiioinpson  for  plain- 
tiff in  error. 

Messrs.  Williams,  Stansbury,  A  Scott 
for  defendant  in  error. 

WllUams,  J.,  delivered  the  opinion  of 
the  court: 

In  an  action  of  assumpsit  upon  the  com- 
mon counts,  plaintiff  recovered  a  judgment, 
on  a  demurrer  to  evidence,  and  defendant 
was  awarded  this  writ  of  error.  The  action 
is  on  an  account  for  surveying  land  at  the 
request  of  defendant.  The  defense  is  that 
defendant,  as  agent  for  a  principal  known 
to  plaintiff,  directed  the  work  to  be  done, 
and  that  he  is  not  personally  liable  there- 
for. Hatcher  k  McGinnis,  a  law  firm  at 
Beckley,  engaged  plaintiff  to  do  certain 
surveying,  through  plaintiff's  father  as  his 
agent.  Plaintiff's  father  testified  that,  in 
his  conversation  with  Mr.  Hatcher  about 
the  work,  he  got  the  impression  that  de- 
fendant was  having  the  work  done  for  the 
Crab  Orchard  Improvement  Company.  He 
does  not  say  that  Mr.  Hatcher  told  him  that 
that  company  was  having  the  work  done. 

Headnotes  by  Williams,  J. 

Note.  —  As  to  personal  liability  of  one 
known  to  be  an  agent  for  an  undisclosed 

Erincipal,  see  note  to  Siler  v.  Perkins,  47 
..R.A.(N.S.)  232. 

For  personal  liability  to  other  contracting 
party  of  one  who,  without  authority,  as- 
sumes to  contract  as  agent  for  another,  see 
note  to  Haupt  v.  Vint,  34  L.RJl.(NJ3.)  618. 
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But  he  does  say  that  Mr.  Hatcher  told  him 
to  have  the  bill  for  the  work  made  out 
against  Mr.  S.  M.  Miller,  the  defendant. 
A  portion  of  the  work  was  done,  and  the 
bill  for  it  made  out  as  directed.  There  was 
some  delay  in  the  payment  of  the  bill,  and 
it  was  finally  paid  by  the  Crab  Orchard 
Improvement  Company,  but  not  until  plain- 
tiff had  gone  to  see  defendant  about  it. 
That  visit  was  made  before  the  work  was 
done  for  which  this  suit  is  brought.  Plain- 
tiff testifies  that,  in  the  conversation  that 
then  took  place,  Mr.  Miller  said  that  the 
reason  the  bill  had  not  been  paid  Was  that 
it  bad  been  mislaid,  and  further  said,  quot- 
ing the  language  of  witness:  "I  will  see 
that  you  get  your  money  in  a  few  days.  I 
want  you  to  go  right  on  and  finish  up  the 
work,  and  I  will  see  that  you  are  not  de- 
layed in  getting  your  money  for  your  next 
work."  He  also  says  that  Mr.  Miller  did 
not  inform  him  for  whom  he  was  having 
the  work  done,  and  that  he  was  induced,  by 
Mr.  Miller's  promise,  to  go  on  and  complete 
the  work.  The  record  does  not  disclose  that 
plaintiff  knew  that  defendant  was  acting 
as  agent  for  the  Crab  Orchard  Improvement 
Company  in  employing  him.  But  it  is  ar- 
gued that  plaintiff  must  have  known  of  the 
agency  from  the  fact  that  the  bill  first 
rendered  was  paid  by  said  company.  That 
bill,  however,  was  not  paid  until  after 
plaintiff  had  the  conversation  with  Mr.  Mil- 
ler, in  which  he  directed  him  to  complete 
the  work.  To  collect  that  bill  was  the  oc- 
casion of  his  visit  to  Mr.  Miller.  Plaintiff 
says  that  defendant  then  assured  him  that 
he  would  not  be  delayed  in  getting  his 
money  the  next  time,  and  requested  him  to 
finish  the  work.  Plaintiff's  testimony  is 
not  contradicted,  and,  in  view  of  it,  we 
think  it  is  properly  inferable  that  defend- 
ant, in  requesting  him  to  complete  the  work, 
was  acting  for  himself,  or  for  an  undis- 
closed principal.  And  the  law  is  that,  where 
an  agent  contracts  on  behalf  of  an  undis- 
closed principal,  whether  acting  within  his 
authority  or  not,  he  makes  himself  liable, 
and,  if  the  contract  is  within  his  authority, 
both  principal  and  agent  are  liable,  and 
the  contractee  may,  on  discovering  the 
principal,  sue  either.  The  impression  that 
plaintiff's  father  may  have  gotten  from 
conversation  with  Mr.  Hatcher  is  not  suffi- 
cient evidence  that  he,  as  agent  of  his  son, 
knew  that  defendant  was  acting  as  agent 
of  the  Crab  Orchard  Improvement  Com- 
pany. It  is  not  enough  that  plaintiff  may 
have  had  knowledge  which  caused  him  to 
suspect  the  agency.  If  defendant  wanted  to 
escape  personal  liability,  it  was  his  duty 
to  disclose  his  principal  in  some  unmistak- 
able manner,  in  order  that  plaintiff  might 
know  to  whom  to  look  for  his  pay.  "The 
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duty  is  upon  the  agent,  if  he  would  avoid 
personal  liability,  to  disclose  his  agency,  * 
and  not  upon  others  to  discover  it,  and  if 
he  fails  so  to  do,  and  deals  with  persons 
unaware  of  his  agency,  he  must  answer 
personally  for  the  liabilities  he  contracts; 
and  if  he  does  not  make  such  a  disclosure 
the  presumption  is  that  he  intended  to 
bind  himself  personally."  2  Clark  &  S. 
Agency,  §  568c. 

"A  person  contracting  as  agent  will  be 
personally  responsible,  where,  at  the  time  of 
making  the  contract,  he  does  not  disclose 
his  agency;  and  in  such  case  the  principal 
is  also  responsible."  Poole  v.  Rice,  0  W. 
Va.  73. 

"The  fact  that  the  agent  discloses  the  cir- 
cumstance that  he  is  acting  as  an  agent 
for  another  does  not  relieve  him  from  liabil- 
ity if  he  does  not  disclose  who  that  other 
is;  in  such  cases,  if  the  terms  of  the  con- 
tract are  sufficient  to  bind  him,  the  agent 
will  generally  be  treated  as  the  principal, 
and  be  held  personally  liable  on  the  con- 
tract, to  the  same  extent  as  if  he  were  the 
real  instead  of  the  ostensible  principal,  \m- 
less  it  clearly  appears  that  the  intention 
was  to  contract  as  agent  only,  and  that  the 
other  party  so  understood;  though  he  after- 
wards discloses  the  principal's  name."  2 
Clark  &  S.  Agency,  §  669. 

Defendant  offered  no  testimony,  and,  upon 
the  demurrer  to  evidence,  we  must  give 
plaintifi^s  testimony  all  the  credence  that 
a  jury  could  have  given  it,  and  we  must 
consider  all  fair  and  reasonable  inferences 
that  may  be  drawn  from  it.  In  other  words, 
we  must  consider  the  case,  as  upon  a  mo- 
tion to  set  aside  a  verdict  rendered  upon 
the  evidence.  So  considering  it,  we  think 
it  can  fairly  be  inferred  that  defendant 
designedly  concealed  his  principal,  if  he 
acted  as  agent. 

That  the  labor  was  performed  and  the 
charges  therefor  are  reasonable  are  not  de- 
nied. We  think  the  testimony  of  plaintiff 
proves  a  request  by  defendant  of  plaintiff 
to  do  the  work,  the  price  of  which  is  sued 
for,  made  either  on  his  own  account,  or  for 
an  undisclosed  principal,  and  for  the  pur- 
pose of  this  case  it  matters  not  which,  and 
that,  upon  such  request,  the  law  raises  an 
implied  promise  by  defendant  to  pay  what 
the  services  are  reasonably  worth. 

The  judgment  is  affirmed. 

Poffenbarger,  P.,  dissenting:  - 
On  a  demurrer  to  evidence,  the  plaintiff 
recovered  a  judgment  for  $633  for  services 
and  expenses  as  a  surveyor.  The  evidence 
is  meager  and  somewhat  indefinite.  For 
the  purposes  of  the  case,  the  work  for  which 
the  charge  was  made  must  be  regarded  as 
having   been   done   and   the    value   thereof 
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proyen;  but  the  liability  of  the  defendant, 
an  agent  of  the  beneficiaxy  of  the  service,  is 
denied.  Plaintiff's  father  obtained  the  work 
for  him  through  the  law  firm  of  McGinnis 
A  Hatcher,  who  told  him  Miller,  the  defend- 
ant, wanted  the  work,  that  it  would  be  paid 
for,  that  Miller  was  the  agent,  and  that 
there  was  "a  company  behind  it"  with  a 
million  dollars'  worth  of  real  estate,  and 
Mr.  Hatcher  left  the  impression  on  his  mind 
that  the  company  was  the  Crab  Orchard 
Improvement  Company.  He  saw  them 
about  the  work  three  times.  He  never  saw 
Miller  about  it  at  all  until  after  a  good 
part  of  the  work  had  been  done,  for  which 
a  bill  had  been  made  off  against  Miller  by 
direction  of  McGinnis  &  Hatcher.  The 
young  man,  the  plaintiff,  made  no  contract 
for  the  work  with  anybody.  As  the  bill  ren- 
dered Miller  was  not  promptly  paid,  he 
quit  work  and  called  upon  Miller  about 
the  unpaid  bill.  Miller  said  the  bill  had 
been  mislaid  and  would  be  hunted  up  and 
soon  paid,  and  requested  that  the  balance 
of  the  work  be  done.  'Hib  language  as 
given  by  the  witness  was:  "You  will  get 
— I  will  see  that  you  get  your  money  in 
a  few  days.  I  want  you  to  go  right  on  and 
finish  up  the  work,  and  I  will  aee  that  you 
are  not  delayed  in  getting  your  money  for 
your  next  work."  The  bill  was  soon  after- 
wards paid  by  the  Crab  Orchard  Company. 
After  the  remainder  of  the  work  was  done, 
plaintiff  and  his  father  sued  that  company 
for  their  bill  for  services  and  expenses,  but 
failed  to  recover  for  some  reason  not  dis- 
closed. 

Miller's  agency  was  known  when  the 
work  was  taken,  and  he  made  no  contract. 
The  authority  of  McGinnis  &  Hatcher  to 
make  one  for  him  as  his  agent  is  not  shown. 
He  never  paid  the  bill  made  off  against  him 
by  their  direction.  It  was  paid  by  the 
company,  disclosed  as  Miller's  principal  at 
the  date  on  which  the  work  was  ordered  to 
be  done.  Payment  of  that  bill  by  the  com- 
pany was  a  disclosure  of  the  principal  be- 
fore the  last  work,  that  for  which  recovery 
has  been  had  here,  wae  done.  Miller's 
language  quoted  by  the  witness  expresses 
no  personal  promise  to  pay.  If  it  imposed 
any  obligation,  it  was  one  of  guaranty. 
Moreover,  it  impliedly  said,  "You  are  work- 
ing for  my  principal,  not  for  me."  There 
is  no  evidence  that  Miller  was  the  bene- 
ficiary of  the  work,  so  as  to  raise  an  implied 
promise  on  his  part.  Nor  is  there  any  evi- 
dence of  lack  of  authority  in  him  to  have 
the  work  done. 

A  finding  against  Miller's  agency  could 
not  properly  be  permitted  to  stand.  Nor 
could  a  finding  that  his  principal  was  not 
disclosed.  It  was  disclosed  to  plaintiff's 
father  at  the  very  inception  of  the  con- 
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tract  and  again  when  the  principal  paid 
the  bill  for  the  first  part  of  the  work.  Nor 
could  a  jury  be  permitted  to  say  Miller 
promised  to  pay  for  the  work.  He  never 
paid  the  bill  rendered  in  his  name. 

If  a  person  claiming  to  be  an  agent,  but 
having  no  authority,  attempts  to  make  a 
contract  in  the  name  of  another,  or,  having 
limited  authority,  attempts  to  bind  his 
principal  by  a  contract  in  excess  of  his 
powers,  he  is  liable,  but  not  on  the  contract 
as  his  own.  He  is  liable  either  for  fraud 
and  deceit  in  the  false  representation  that 
he  had  authority,  or  for  breach  of  his 
warranty  that  he  had, — a  tort  in  the  former 
case  and  a  breach  of  contract  in  the  latter, 
— but  he  is  not  liable  as  upon  the  contract 
he  attempted  to  make.  Clark  &  S.  Agency, 
§  586.  If  we  could  say  Miller  attempted  to 
make  the  contract  sued  on  for  the  Crab 
Orchard  Improvement  Company  and  was  not 
authorized  to  do  so,  there  could  be  no  re- 
covery against  him  in  this  action,  for  the 
declaration  contains  only  the  common 
counts.  The  action  being  in  assumpsit,  he 
could  not  be  charged  in  it  as  for  a  tort, 
and  no  common  count  will  sustain  a  re- 
covery for  a  breach  of  warranty.  The 
wai'ranty  would  have  to  be  set  out  and  the 
breach  and  resulting  damages  alleged.  So 
liability  upon  this  ground  may  be  dis- 
missed as  unfounded  without  further  dis- 
cussion or  inquiry. 

The  instances  above  given  are  the  only 
ones  in  which  an  agent  is  liable  in  any 
form,  except  in  cases  of  fraud,  upon  con- 
tracts made  in  the  name  of  his  principal. 
But  he  may  be  liable,  although  a  duly  au- 
thorized agent  and  acting  for  his  principal, 
upon  contracts  made  in  his  own  name. 
But,  to  make  him  liable  in  such  cases,  he 
must  contract  in  his  own  name.  Take, 
first,  the  case  of  an  agent  contracting  for 
an  undisclosed  principal.  "It  is  a  well- 
settled  rule,  therefore,  that  where  an  agent 
conceals  the  fact  of  his  agency  and  enters 
into  a  contract  in  his  own  name  as  the 
ostensible  principal,  he  may  be  treated  as 
the  principal  by  the  party  with  whom  he 
deals,  and  may  be  held  liable  on  the  con- 
tract to  the  same  extent  as  if  he  were  in 
fact  the  principal  in  interest."  Clark  &  S. 
Agency,  §  668.  Note  that  he  must  contract 
in  his  own  name.  If  he  contracts  in  his 
own  name,  disclosing  his  principal,  he  is 
not  personally  liable,  unless  the  credit  was 
extended  to  him  or  he  expressly  agreed  to 
be  liable.  Johnson  v.  Welch,  42  W.  Va.  18, 
24  S.  E.  685.  Whether  he  has  sufficiently 
disclosed  the  principal,  or  whether  credit 
was  extended  to  him,  is  often  a  question 
for  the  jury;  but  this  is  a  subsidiary  ques- 
tion, not  dispensing  with  the  essential 
premise    that    the   agent    must    have    con- 
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traeted  in  his  own  name.  Clark  &  S. 
Agency,  §§  568,  568a,  568b,  568c.  "This  rule 
does  not  apply,  however,  unless  the  agent 
expressly  binds  himself,  where  the  party 
dealing  with  him  has  knowledge  of  the 
agency  or  of  circumstances  which,  if  in- 
quired into,  would  have  disclosed  the  prin- 
cipal." Id.  §  568d.  If  he  contracts  in  his 
own  name,  but  discloses  the  agency  and 
the  name  of  his  principal^  or  facts  enabling 
the  party  with  whom  he  is  dealing  to  iden- 
tify the  principal,  he  is  not  personally 
liable.  But  if  he  goes  further  and  ex- 
pressly agrees  to  be  personally  liable,  or 
he  was  notified  that  the  credit  was  extended 
to  him  and  not  the  principal,  then  he  is 
personally  liable.  In  all  such  cases,  how- 
ever, it  is  essential  that  the  contract  be 
made  in  his  own  name.  Of  course,  he  may 
make  himself  a  guarantor  of  his  principal's 
obligation,  but  that  is  a  different  que0tion, 
and  one  not  here  involved,  for  Miller  is  not 
sued  as  a  guarantor.  He  is  sued  on  the 
contract  itself  without  a  shadow  of  proof 
that  he  ever  made  it  in  his  own  name,  and, 
if  he  had  so  made  it,  the  name  of  his 
principal  was  fully  disclosed,  both  in  the 
first  instance  and  subsequently  before  the 
work  here  sued  for  was  done,  by  the  Crab 
Orchard  Company's  payment  of  the  bill  for 
the  first  part  of  the  work. 

Recurring  to  the  evidence,  I  find  nothing 
in  words  or  conduct  from  which  a  jury 
could  infer  an  unconditional  promise  on 
the  part  of  Miller  to  pay  for  the  work. 
Neither  the  plaintiff  nor  his  father  had  any 
conversation  at  all  with  him  about  it  until 
more  than  half  the '  work  had  been  done. 
It  was  actually  ordered  by  McGinnis  A, 
Hatcher.  There  is  no  evidence  that  Miller 
got  the  benefit  of  the  work.  Facts  were 
disclosed  by  McGinnis  &  Hatcher  sufficient 
to  enable  Curtis  to  ascertain  the  name  of 
the  principal,  if  indeed  they  did  not  actually 
give  the  name.  Curtis  says  he  got  the  im- 
pression from  them  tliat  it  was  the  Crab 
Orchard  Improvement  Company,  and  that 
company  actually  paid  the  bill  for  the  first 
part  of  tho  work. 

In  my  opinion,  there  is  clearly  no  right  of 
recovery  against  Miller,  and  I  therefore 
dissent. 
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MARY  ELEANOR  WILSON  et  al.,  Plffs.  in 

Err., 

V. 

CHESTER  A.  SNOW. 

(228  U.  S.  217,  57  L.  ed.  807,  33  Sup.  Ct. 

Rep.  487.) 

Evidence  ~  ancient     document  —  au- 
thority of  grantor. 

1.  A  deed   more  than   thirty  yean  old, 
50  L.R.A.(N.S.) 


purporting  to  have  been  signed  by  the  exec- 
utrix  nominated  in  a  will,  and  containing 
a  recital  that  it  was  executed  under  the 
power  of  sale  conferred  by  the  will,  proves 
itself  where  the  possession  of  the  land  haa 
been  consistent  with  its  terms,  although, 
the  original  records  having  been  lost,  there 
is  nothing  to  show  that  the  testatrix  ever 
qualified  as  such. 

£2xecutors  and  adminislrators  —  power 
of  sale  —  interest  —  sale  by  snrvivor. 

2.  The  power  of  sale  given  the  executors 
by  a  will  must  be  deemed  to  have  been  so 
coupled  with  an  interest  that,  even  if  not 
mandatory,  it  may  be  exercised  by  the  sur- 
vivor, where  to  such  power  was  added  the 
active  and  continuing  duty  of  managing  the 
property,  making  disposition  thereof,  and 
changing  investments,  the  will  providing 
that  debts  were  to  be  paid,  and  that  the 
executors  were  to  care  for  the  slaves,  and 
that  if,  in  their  discretion,  it  became  neces- 
sary, they  were  to  sell  and  reinvest  the  pro* 
ceeds,  and  were  to  exercise  a  sound  discre- 
tion in  the  management,  disposition,  and 
investment  of  the  estate  for  the  benefit  and 
advantage  of  the  testator^s  wife  and  chil- 
dren. 

(April  7,  1913.) 

Note,  —  Who,    aside    from    donee    ot 
grantee  expressly  named,  may  exar- 
'  <Hse  power  of  sale  of  real  estate, 

I.  In  general,  604. 
II.  Coupled  with  an  interest,  605. 

III.  Annexed  to  an  office,  or  given  ratume 

officii,  605. 

IV.  Right  of  grantee  or  donee  to  delegate 

power,  605. 
V.  Less  than  all  the  grantees  or  donees 

named,  606. 
VI.  Power  of  court  or  its  appointee,  606. 
VII.  Administrator  c.  t.  a.  of  grantor,  609. 
VIII.  Executor  or  administrator  of  grantee. 
621. 

J.  In  general. 

Generally,  a  naked  power  of  sale  can  be 
executed  only  by  the  person  or  persons 
named  therein  as  donees  or  grantees;  hot 
if  the  power  is  coupled  with  an  interest, 
it  may  be  executed  by  those  succeeding  the 
donee  or  grantee  in  respect  to  duties  im- 
posed upon  him.  Christopher  v.  Mungen, 
61  Fla.  513,  55  So.  273;  Raggett  v.  Ed- 
wards, 126  Ga.  463,  55  S.  E.  250;  Tormaa 
V.  WinecoflF,  138  Ga.  726,  75  S.  B.  1131: 
McNew  V.  Vert,  43  Ind.  App.  83,  86  N.  W. 
969;  Re  Adams,  32  R.  I.  41,  78  Atl.  524. 
And  see  other  cases  cited  throughout  this 
note. 

And  where  the  power  is  based  upon  spe- 
cial confidence  in  the  donee,  he  alone  can 
execute  it;  but  if  it  is  annexed  to  an  office, 
or  given  ratione  officii,  anyone  who  may  be 
legally  appointed  to  and  qualify  for  the 
office  may  execute  it.  Cramton  v.  Rut- 
ledge,  157  Ala.  141,  47  So.  214;  Bevans  v. 
Murray,  251  111.  603,  96  N.  E.  546;  Drum- 
mond  V.  Jones,  44  N.  J.  Eq.  53,  13  AtL  611; 
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ERROR  to  the  Conrt  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Supreme  Court  in  favor  of  defendant  in  an 
aetion  of  ejectment.     Affirmed. 

Statement  by  Mr.  Justice  Ijamar: 
John  H.  A.  Wilson,  of  Washington  coun- 
ty, District  of  Columbia,  by  his  will,  pro- 
bated March  20th,  1858,  after  providing  for 
the  payment  of  his  debts,  devised  all  of  his 
property,  rea^  and  personal,  to  his  wife, 
Adelaide  Wilson,  during  her  life  of  widow- 
hood, for  the  support  of  herself  and  his 
Ave  minor  children.  In  case  of  her  death 
or  marriage  the  pn^erty  was  bequeathed 
to  the  testator's  brother,  Thomas  0.  Wil- 
son in  trust  for  the  use  of  the  children. 


"And  I  'authorize  and  empower  my  said 
brother  to  exercise  his  own  judgment  and 
prudence  in  the  discharge  of  the  duties 
hereby  confided  to  him;  and  it  is  my  wish 
and  desire  that  my  executrix  and  executor 
hereinafter  named  shall  and  may,  at  any 
time  they  shall  deem  best  and  to  the  ad- 
vantage of  my  said  wife  and  children,  sell 
and  convey  any  part  or  all  of  my  real  and 
personal  estate,  and  invest  the  proceeds  in 
goods,  stocks,  or  otherwise,  as  they  may 
consider  best,  for  the  benefit  of  my  said 
wife  and  children;  in  fact,  to  exercise  a 
sound  discretion  in  the  management,  dis- 
position, and  investment  of  my  said  estate 
for  the  purpose  aforesaid;  to  wit,  for  my 
wife  and  children.'" 

There  was  a  provision  requiring  the  exec- 


Joralemon  v.  Van  Riper,  44  N.  J.  Eq.  299, 
14  Ati.  479;  Re  Adams,  32  R.  I.  41,  78  Atl. 
524.  And  other  cases  cited  throughout  this 
note. 

The  above  are  oommon-law  principles 
stated  in  most  general  terms;  and  wnile 
they  are  supported  by  all  authorities,  they 
are  subject  to  many  variations  in  the  ap- 
plication. There  is  also  considerable  con- 
flict among  the  decisions  as  to  what  con- 
stitutes a  power  coupled  with  an  interest; 
also  as  to  whether  the  power  is  a  personal 
trust  or  conferred  ratione  officii, 

II.  Coupled  teUh  an  interest. 

On  the  question  as  to  what  constitutes  a 
power  of  sale  coupled  with  an  interest,  and 
cases  illustrating  the  point,  see  note  to 
Wallace  v.  Foxwell,  post,  632. 

///.  Annexed  to  an  office,  or  given 
ratione  offLeU. 

On  the  question  as  to  when  a  power  of 
■ale  is  given  ratione  offioU,  as  distinguished 
from  a  personal  trusty  see  note  to  Haggin 
▼.  Straus,  poet,  642. 

JF.  Right  of  grantee  or  donee  to  deUe' 

gate  power. 

Where  special  confidence  in  the  person 
named  in  a  power  of  sale  is  shown,  the 
donee  or  grantee  cannot  delegate  the  exe- 
cution of  the  power  to  another.  Pearson 
y.  Jamison,  1  McLean,  197,  Fed.  Cas.  No. 
10,879;  Doe  ex  dem.  Dunlap  v.  Pyle,  5 
McLean,  322,  Fed.  Cas.  No.  4,163;  Cramton 
V.  Rutledge,  157  Ala.  141,  47  So.  214; 
Bevans  v.  Murray,  251  HI.  603,  96  N.  E. 
546  (where  power  was  given  by  will  to  a 
life  tenant  to  dispose  of  real  estate  for  the 
purpose  of  his  support  and  comfort,  or  for 
reinvestment,  and  he  made  a  voluntary 
conveyance  beyond  the  scope  of  his  power, 
his  vendee  had  no  power  to  convey  to  one 
not  an  innocent  purchaser  for  value) ; 
Singleton  v.  Scott,  11  Iowa,  589;  Sells  v. 
Delffado,  186  Mass.  25,  70  N.  E.  1036; 
Tarlton  v.  Oilsey,  —  N.  J.  Eq.  — ,  37  Atl. 
50  L.RJk.(N.S.) 


467  (not  even  to  his  coexecutor) ;  Berger  v. 
Duff,  4  Johns.  Ch.  368;  Whitlock  v.  Wash- 
burn, 62  Hun,  369,  17  N.  Y.  Supp.  60; 
Hawley  v.  James,  5  Paige,  318;  Suarez  v. 
Pumpelly,  2  Sandf.  Ch.  336;  Newton  v. 
Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89; 
Coleman  v.  Beach,  97  N.  Y.  545;  Gates  v. 
Dudgeon,  173  N.  Y.  426,  93  Am.  St.  Rep. 
608,  66  N.  E.  116  (but  the  case  was  within 
an  exception.  See  same  case,  infra) ;  Lake 
Shore  k  M.  S.  R.  Co.  v.  Hutchins,  37  Ohio 
St.  282  (but  where  an  attorney  in  fact  exe- 
cuted a  deed,  and  the  executor  received  the 
money,  there  was  a  ratification  which 
validated  the  deed) ;  Allen  v.  Globe  Ins.  Co. 
10  Ohio  Dec.  Reprint,  204;  Black  v.  Erwin, 
Harp.  L.  411;  Smith  v.  Swan,  2  Tex.  Civ. 
App.  563,  22  8.  W.  248;  Terrell  v.  McCown, 
91  Tex.  231,  43  S.  W.  2. 

A  discretionary  power  cannot  be  delegated 
to  a  stranger.  Saunders  v.  Webber,  39  Cal. 
287;  citingr  Hawley  v.  James,  5  Paiffe,  318; 
Berger  v.  Duff,  4  Johns.  Ch.  368 ;  i^ewton 
V.  Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89. 

And  even  where  the  trustee  is  authorized 
to  act  through  a  substitute,  there  must  be 
affirmative  proof  of  the  substitute's  ap- 
pointment and  authority.  Cheveral  v.  Mc- 
Cormick,  58  Tex.  440. 

A  deed  of  trust  conveying  property  in 
trust  for  shareholders,  based  upon  personal 
confidence  in  and  reliance  upon  the  skill  and 
integrity  of  the  trustee,  gives  a  power  of 
sale  that  cannot  be  delegated  bv  the  trustee 
to  another.  Suares  v.  Pumpelly,  2  Sandf. 
Ch.  336. 

Where  testator  authorizes  his  executors, 
at  their  discretion,  to  sell  any  and  all  his 
real  estate  not  specifically  devised,  the 
power  of  sale  cannot  be  delegated  to 
another.    Shelton  v.  Homer,  5  Met.  462. 

A  power  conferred  upon  the  widow  by 
will  to  sell  so  much  and  such  parts  of  real 
estate  devised  to  her  for  life  as  she  might 
think  proper  and  necessary  for  her  support 
is  not  assignable.  Phillips  v.  Wood,  16  R. 
I.  274,  15  Atl.  88. 

But  executors  may  act  by  attorney  in 
exercising  a  power  of  sale  conferred  upon 
them  by  will  where  the  real  estate  was 
devised  to  them  in  trust,  and  part  of  the 
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utriz  and  executor  to  care  for  bis  servants; 
.  .  .  'lastly,  I  do  hereby  constitute  and 
appoint  my  dear  wife,  Adelaide  Wilson, 
executrix,  and  my  affectionate  brotber, 
Thomas  O.  Wilson,  executor,  of  this  my 
last  will  and  testament." 

The  will  was  probated  March  20th,  1858. 
Thomas  0.  Wilson,  one  of  the  executors, 
died  September  21st,  1858.  On  March  8th, 
1865,  Adelaide  Wilson  made  a  deed,  in 
which,  after  referring  to  the  will  and  its 
probate,  and  the  authority  conferred  upon 
herself  and  her  deceasec  brother-in-law  as 
executrix  and  executor,  to  sell  for  the  bene- 
fit of  the  wife  and  children  of  the  testator, 
she,  by  virtue  of  the  authority  vested  in 
her  by  said  will,  sold  the  land  to  Leonard 
Huyck,  his  heirs  and  assigns  forever. 


After  eight  mesne  conveyances,  duly  re- 
corded, the  property,  in  February,  1905, 
was  sold  to  the  defendant,  Chester  A.  Snow, 
he  and  his  predecessors  in  title  having  held 
continuous  possession  of  the  property  since 
1865.  Adelaide  Wilson  died  March  28,  1906, 
and  on  October  23,  1906,  the  children 
brought  this  action  of  ejectment  against 
Snow.  He  claimed  under  the  deed  of  the 
executrix,  but  was  not  able  to  prove  that 
s^he  had  ever  qualified  as  such.  A  witness 
who  was  familiar  with  the  records  in  the 
register  of  wills'  office  testified  that  he  had 
found  therein  the  will  of  John  H.  A.  Wilson, 
with  an  indorsement  that  it  had  been  ap- 
proved by  the  register  of  wills,  and  an  entry 
in  a  book  that  the  will  had  been  approved 
and  filed,  but  that  he  found  no  other  en- 


same  ordered  sold  for  payment  of  debts. 
May  V.  Frazee,  4  Litt.  391,  14  Am.  Dec. 
159;   Murdock  v.  Leath,  10  Helsk.  166. 

But  where  an  executor,  with  power  under 
the  will  to  sell  real  estate,  delegates  his 
discretion,  the  contract  of  sale  made  by  his 
agent  or  attorney  would  be  unenforceable; 
but  where  he,  with  full  knowledge  of  all  the 
facts,  determines  to  sell  for  a  certain  price, 
and  authorizes  his  attorney  to  close  the 
sale,  a  contract  by  the  attorney  at  tho 
price  fixed  is  valid  and  binding  upon  the 
executor,  for  in  such  case  there  is  no  dele- 
gation of  discretion.  Gates  v.  Dudgeon, 
173  N.  Y.  426,  93  Am.  St.  Rep.  608,  66 
N.  E,   116. 

And  even  though  power  of  sale  is  discre- 
tionary in  an  executor,  he  may  delegate  the 
execution  and  delivery  of  the  deed  to  an- 
other, he  personally  having  made  all  the 
arrangements  and  agreement  to  sell  with 
all  necessary  detail.  Smith  v.  Swan,  2  Tex. 
Civ.  App.  563,  22  S.  W.  248;  Terrell  v.  Mc- 
Cown,  91  Tex.  231,  43  8.  W.  2. 

And  where  two  executors,  having  a  joint 
power  of  sale  of  real  estate  by  power  under 
the  will,  agree  to  the  terms  of  the  sale, 
draw  the  contract,  purporting  to  be  by  both, 
and  arrange  all  details,  one  may  delegate 
to  the  other  the  authority  to  perform  the 
formal  duty  of  signing  the  contract,  and 
under  such  circumstances  the  contract  is 
valid,  even  though  signed  by  only  the  one 
executor.  Roe  v.  Smith,  42  Misc.  89,  85 
N.  Y.  Supp.  527,  affirmed  in  97  App.  Div. 
633,  89  N.  Y.  Supp.  1115. 

Cases  where  the  donee  or  grantee  had 
been  authorized,  either  expressly  or  by 
■necessary  implication,  by  the  terms  of  the 
instrument,  to  delegate  or  assign  the 
power,  have  not  been  here  included. 


F.  JjeBS  thjan  aU  the  grantees  or  donees 

named. 

On  the  question  as  to  the  authority  of 
less  than  all  the  trustees  named  to  exer- 
cise a  power  of  sale  of  real  estate  con- 
ferred upon  all,  see  note  to  Atzinger  v. 
Berger,  post,  622. 
60  L.R.A.(N.S.) 


VI,  Power  of  court  or  its  appointee, 

A  court  of  chancery  has  power  to  appoint 
and  authorize  a  trustee  to  carry  out  the 
provisions  in  a  will  which  creates  a  trust 
and  authorizes  a  sale  of  real  estate: 

— where  the  power  is  conferred  on  the 
trustees,  with  added  language  indicating 
that  the  power  is  annexed  to  the  office,  and 
not  based  upon  special  confidence,  one  out 
of  three  of  the  executors  named  in  the  will 
having  accepted  the  trust,  but  died  before 
executing  the  power.  Dodge  v.  Dodge,  109 
Md.  164,  130  Am.  St.  Rep.  603,  71  Atl.  519. 

— where  none  of  the  executors  named  ac- 
cept the  office  and  qualify,  even  though 
there  is  an  administrator  c.  t.  a.  Ross  v. 
Harnev,  139  lU.  App.  513. 

— ^where  no  executor  is  named  in  the  will, 
even  though  there  is  an  administrator 
d.  b.  n.  c.  t.  a.  Perrine  v.  Reed,  155  III. 
App.  213. 

— where  the  executors  named  in  the  will 
have  refused  to  qualify.  The  court  will  ap- 
point such  trustee  upon  the  petition  of  the 
administrator  c.  t.  a.  Frackelton  v.  Mas- 
ters, 249  111.  30,  94  N.  E.  124. 

— where  the  power  to  sell  is  based  upon 
the  special  confidence  testator  had  in  the 
executor,  the  property  given  and  the  ob- 
jects to  be  benefited  are  certain,  and  all  of 
the  executors  named  refused  to  qualify, 
even  though  there  was  an  administrator 
c.  t.  a.  Lockwood  v.  Stradley,  1  Del.  Ch. 
298,  12  Am.  Dec.  97. 

— ^where  a  power  of  sale  is  given  by  will, 
but  "by  the  plain  and  unambiguous  meaning 
of  the  will  the  power  of  sale  could,  under  no 
circumstances,  have  been  carried  into  effect 
by  the  executor."  Chandler  v.  Delaplaine, 
4  Del.  Ch.  502. 

Where  the  power  of  sale  is  annexed  to  the 
office,  or  given  ratione  officii,  and  a  trustee 
has  been  appointed  by  the  court  upon  a 
vacancy  having  occurred,  such  appointee 
may  exercise  the  power  of  sale.  Boutelle 
V.  City  Sav.  Bank,  17  R.  I.  781,  24  Atl. 
838. 

A  power  of  sale  given  by  will  to  a  trus- 
tee may  be  exercised  by  a  trustee  appointed 
by  the  court  upon  the  refusal  of  tne  orig- 
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tries  or  papers  to  indicate  that  either  Ade- 
laide Wilson  or  Thomas  0.  Wilson  had  ever 
qualified  as  executors  or  received  letters 
testamentary;  that  the  bond  book  for  De- 
cember 30th,  1856,  to  April  20th,  1861,  was 
missing,  and  that  in  that  book  the  bond  of 
the  executors  would  have  been  recorded 
if  one  had  been  given;  that  the  books  con- 
taining the  returns  of  executors  from  1856 
to  1861  are  missing;  that  he  is  unable  to  say 
whether  the  qualification  of  executors 
would  be  shown  by  the  bond  book  alone  or 
not;  that  he  finds  no  docket  entry  relating 
to  the  case.  Another  witness  who  had  fre- 
quent occasion  to  examine  the  records  of 
the  probate  office  between  1857  and  1860 
testified  that,  during  that  period,  the  pro- 
bate  office   was   conducted   in   a   negligent 

inal  trustee  to  qualify,  or  by  the  succeed- 
ing trustee  appointed  by  the  court  upon 
the  resignation  of  the  first  appointee,  where 
the  power  of  sale  was  merely  incidental  to 
the  execution  of  the  trust.  Lahey  v.  Kort- 
right,  132  N.  Y.  460,  30  N.  E.  989,  affirming 
24  Jones  &  S.  627,  4  N.  Y.  Supp.  626. 

A  trustee,  rather  than  the  administrator, 
both  having  been  appointed  by  the  court 
after  the  death  of  the  executor,  is  the 
proper  person  to  make  the  sale  of  real  es- 
tate under  a  power  of  sale  conferred  upon 
the  executor  by  the  will.  Re  Paton,  41 
Hun,  497. 

The  successors  of  the  executors,  upon  the 
death  or  resignation  of  the  latter,  have 
authority  to  exercise  the  power  of  sale  con- 
ferred upon  the  original  executors  by  the 
will,  where  the  will  directs  the  sale,  giving 
no  discretion.  Farrar  v.  McCue,  89  N.  Y. 
139,  affirmed  in  26  Hun,  477;  Jencks  v. 
Safety  Deposit  &  T.  Co.  120  Md.  626,  87 
Atl.  1031. 

A  court  of  equity  can  order  and  confirm 
a  sale  of  real  estate  to  execute  a  trust 
created  by  will,  bv  the  administrator  d.  b. 
n.  c.  t.  a.,  upon  the  request  of  that  official 
who  had  contracted  to  sell,  if  it  has  all  the 
parties  interested  before  it,  even  though 
that  official  did  not  have  authority  to  exe- 
cute a  power  of  sale  contained  in  the  will. 
Robinson  v.  Ostendorff,  38  S.  C.  66,  16  S.  E. 
371. 

Where  testator  ordered  his  executors  to 
sell  his  land  to  pay  an  annuity,  and  one 
executor  refused  to  join  in  a  conveyance, 
the  court  may  order  him  to  do  so.  I^ove  v. 
I-ove,  3  Hayw.   (Tenn.)   13. 

A  substituted  trustee,  after  the  removal 
or  resignation  of  the  trustee  named  in  the 
will,  has  power  to  execute  the  power  of 
sale  contained  in  the  will,  where  that  power 
is  annexed  to  the  office,  or  given  ratione 
officii  (Safe  Deposit  &  T.  Co.  v.  Sutro,  75 
Md;  361,  23  Atl.  732) ;  but  cannot  so  act 
where  the  power  is  based  upon  special  con- 
fidence in  the  trustee  named  in  the  will 
(Snyder  v.  Safe  Deposit  &  T.  Co.  93  Md. 
226,  48  Atl.  719). 

The  court  may  appoint  a  suitable  person 
.to  exercise  the  power  of  sale  conferred  upon 
nO  L.R.A.(N.S.) 


manner;  that  the  witness  during  that 
period,  in  searching  for  original  papers 
which  had  not  been  recorded,  found  them 
in  a  mass  of  others  piled  together  in  an 
empty  fireplace  in  the  building. 

There  was  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial  .was  overruled. 
The  case  was  taken  to  the  court  of  appeals, 
error  being  assigned  on  the  refusal  to  charge 
that  the  burden  was  on  the  defendant  to 
prove  that  the  executrix  had  qualified; 
that  there  was  no  evidence  that  she  had 
qualified;  that  the  recitals  in  the  deed  were 
not  evidence  against  the  plaintiffs  and  on 
the  further  ground  that  the  court  erred  in 
refusing  to  direct  a  verdict  for  the  plain- 
tiffs. The  judgment  of  the  supreme  court 
of  the  District  was  affirmed  by   the  court 

executors  by  will,  where  the  sale  is  neces- 
sary to  carry  out  the  scheme  of  the  will, 
and  the  executors  named  therein  have  re- 
fused to  qualify.  Ross  v.  Roberts,  2  Hun, 
90,  4  Thomp.  &  C.  318,  affirmed  without 
opinion  in  63  N.  Y.  662. 

A  trustee  should  be  appointed  by  the 
court  to  execute  a  power  of  sale  conferred 
by  will  upon  the  executor  who  has  died, 
but  the  heir  at  law  must  be  made  a  party 
to  the  proceeding  for  such  appointment. 
Roome  v.  Philips,  27  N.  Y.  367. 

The  court  has  power  to  appoint  trustees 
to  exercise  a  power  of  sale  conferred  upon 
the  original  trustees  in  a  deed  of  trust, 
and  to  provide  in  the  order  that  they  may 
have  and  exercise  all  the  powers  of  the 
original  trustees.  Freeman  v.  Prendergast, 
94  Ga.  369,  21  S.  E.  837. 

In  Price  v.  Swager,  9  Ky.  L.  Rep.  89,  4 
S.  W.  34,  it  was  held  that  a  court  of 
equity  has  power  to  appoint  a  trustee  to 
execute  the  trust  conferred  upon  an  exec- 
utor who  had  refused  to  qualify,  the  testa- 
tor having  empowered  the  executor  as  trus- 
tee to  sell  parts  of  his  real  estate  on  such 
terms  as  were  believed  to  be  beneficial  to 
the  estate,  and  use  the  proceeds  in  improv- 
ing the  other  property. 

%ut  the  court  cannot  appoint  a  trustee 
to  execute  the  power  of  sale  of  real  estate 
upon  the  death  of  the  trustee  named  in  the 
will,  if  the  power  was  discretionary.  Re 
Bierbaum,  40  Hun,  504. 

Where  the  power  of  sale  is  discretionary, 
the  appointee  of  the  court  upon  a  vacancy 
in  the  trusteeship  cannot  exercise  the  poweV 
of  sale  conferred  by  will  upon  the  original 
trustee.     Belote  v.  White,  2  Head,  703. 

Where  the  power  of  sale  in  a  trust  deed 
is  personal  to  the  grantee,  showing  special 
confidence  in  him,  a  trustee  appointed  by 
the  court  upon  the  resignation  of  the  person 
named  in  the  deed  cannot  exercise  the 
power  of  sale.  Bailey  v.  Burges,  10  R.  I. 
422. 

Where  the  testator  conferred  power  upon 
his  executors  to  sell  real  estate  in  a  certain 
contingency,  and  appointed  them  trustees 
of  the  life  estate  of  one  of  the  life  tenants, 
and  upon  the  declination  of  one  and  the  death 
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of  appeals  of  the  Difltrict  of  Columbia,  and 
the  caae  brought  here  by  writ  of  error. 

Meesrs.  Charles  F.  Carnal  and  Biigene 
A.  Jonea,  for  plaintiffs  in  error: 

A  power  given  to  two  or  more  persons 
must  be  executed  by  all,  and  does  not  sur- 
vive the  deatb  of  one. 

GUitman  v.  Buckler,  69  Md.  7,  13  Atl. 
636;  Gray  v.  Lynch,  8  Gill,  403;  Lane  v. 
Debenham,  11  Hare,  188,  17  Jur.  1005; 
Peyton  v.  Bury,  2  P.  Wms.  626;  Atty.  Gen. 
V.  Gleg,  1  Atk.  356;  Brassey  v.  Chalmers, 
16  Beav.  231 ;  Montefiore  v.  Browne,  7  H.  L. 
Cas.  241 ;  O'Brien  v.  Battle,  98  Ga.  766,  25 
8.  E.  780;  Wardwell  v.  McDowell,  31  III. 
364;  Robertson  v.  Gaines,  2  Humph.  367; 
Marks  v.  Tarver,  69  Ala.  336;  Kerr  v.  Ver- 


ner,  66  Pa.  326,  10  Mor.  Min.  Rep.  134; 
Clinefelter  v.  Ayres,  16  111.  333;  1  Sugden, 
Powers,  3d  ed.  143,  Co.  Litt.  113a;  Cole- 
man v.  Connolly,  242  111.  674,  134  Am.  St. 
Rep.  347,  90  N.  E.  278. 

A  power  involving  the  exercise  of  person- 
al discretion  in  the  donee  does  not  survive. 

Re  Bierbaum,  40  Hun,  604;  Security  Co. 
V.  Snow,  70  Conn.  288,  66  Am.  St.  Rep.  107, 
39  Atl.  163;  Simmons  v.  McKinlock,  98  Ga. 
738,  26  S.  E.  88;  Young  v.  Young,  97  N.  C. 
132,  2  S.  E.  78;  Beers  v.  Narramore,  61 
Conn.  13,  22  Atl.  1061;  Hinson  v.  William- 
son, 74  Ala.  180;  Proctor  v.  Scharpff,  80 
AU.  227;  Hawkins  v.  Hawkins,  13  B.  Mon. 
245;  Tarver  v.  Haines,  65  AU.  503;  Towler 
V.  Towler,  142  N.  Y.  371,  36  N.  E.  869; 
Tainter  v.  CUrk,   13  Met.  220;   Larned  v. 


of  the  other,  a  successor  to  the  survivor 
was  appointed  by  the  court,  "with  all  the 
powers  and  authority  of  the  original  trus- 
tees," and  he  was  succeeded  in  office  by 
another  appointee  of  the  court,  it  was  held 
in  Keplinger  v.  Maccubbln,  58  Md.  203, 
that  the  last-named  trustee  had  no  power 
to  sell  the  real  estate. 

Where  there  is  a  personal  trust  and  the 
power  of  sale  conferred  by  will  is  not  an- 
nexed to  the  office,  or  given  ratione  officiit 
a  substituted  trustee  appointed  by  the  court 
cannot  execute  the  power.  Partee  v. 
Thomas,  11  Fed.  769;  Edwards  v.  Maupin, 
7  Mackey,  39. 

A  court  of  equity  cannot  order  a  sale  of 
real  estate  by  one  in  whom  title  has  not 
vested,  as  an  administrator  c  t.  a.,  where 
testator  had  directed  a  sale  by  the  executor 
without  vesting  title  in  him,  unless  all  the 
parties  in  whom  the  title  is  vested  are 
before  the  court,  for  that  court  has  juris- 
diction only  to  direct  those  having  the  legal 
estate  to  join  in  a  sale  for  the  purpose  of 
executing  the  trusts  of  the  will,  but  has 
none  to  declare  the  legal  title  to  be  in  any 
person  other  than  the  one  in  whom  the  law 
vests  it.  Doe  ez  dem.  Ferebee  v.  Proctor, 
19  N.  C.  (2  Dev.  k  B:  L.)  439. 

Where  a  man  settles  upon  himself  by 
deed  of  purchase  with  his  own  funds,  real 
estate,  the  vendors  being  stran^rs  to  him 
and  his  family,  but  they,  at  his  direction, 
convey  to  him  by  deed  of  trust  the  prop- 
erty, in  trust  for  his  wife  and  children,  the 
deed  providing  that  only  he  or  one  named 
by  him  may  sell  ithe  property,  and  he  dies 
without  naming  a  successor  to  himself  as 
trustee,  the  eourt  has  power  to  appoint  a 
trustee  to  manage  the  property  tor  the 
widow  and  children,  but  cannot  confer  upon 
such  trustee  the  power  to  sell  the  propertv. 
United  States  Trust  Co.  v.  Poutch,  130  Ky. 
241,  113  S.  W.  107. 

An  executor  to  whom  is  given  by  will  a 
power  to  sell  real  estate,  and  that  power  is 
baaed  upon  special  confidence  reposed  by 
the  testator  in  the  person  he  named  as  exec- 
utor, cannot  delegate  the  right  to  execute 
the  power  even  to  the  court.  Cram  ton  v. 
Rutledge,  157  Ala.  141.  47  So.  214. 
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Where  a  married  woman,  in  her  capacity 
of  an  executrix,  was  directed  to  sell  real 
estate  for  the  payment  of  debts,  her  hus- 
band, as  executor  in  the  right  of  his  wife, 
cannot  convev  the  real  estate,  for  the  legal 
title  to  the  lands  was  vested  in  her.  May 
V.  Frazee.  4  Litt.  391,  14  Am.  Dec.  159. 

Neither  the  guardian  of  a  minor  nor  the 
minor  himself  can  exercise  the  power  of 
sale  of  real  estate  after  the  death  of  the 
executor,  to  whom  was  given  the  power  to 
sell  the  real  estate  for  the  support  and  edu- 
cation of  the  minor,  and  who  died  before 
doing  BO.  Burroughs  v.  Cutter,  98  Me.  178, 
99  Am.  St.  Rep.  392,  56  Atl.  649. 

A  demise  of  real  estate  to  the  widow  of 
testator  for  life,  with  power  to  sell  so 
much  thereof  as  may  be  necessary  for  her 
comfortable  support,  vests  in  her  only  a 
naked  power,  to  be  exercised  in  a  contin- 
gency, and  such  power  must  be  exercised  by 
her  m  her  natural  capacity;  hence,  the 
power,  if  unexercised,  dies  with  her.  Larned 
V.  Bridge,  17  Pick.  339. 

And  see  holding  in  Haggin  v.  Straus, 
post,  — . 

As  affected  by  statutes. 

Section  2818,  N.  Y.  Code,  which  provides 
that  when  a  sole  testamentary  trustee  dies, 
or  becomes  a  lunatic,  or  is,  by  a  decree  of 
the  surrogate's  eourt,  removed  or  allowed 
to  resign,  and  the  trust  has  not  been  fully 
execute,  the  surrogate's  court  may  ap- 
point a  successor,  unless  such  appointment 
would  contravene  the  express  terms  of  the 
will,  applies  as  well  where  there  was  orig- 
inally more  than  a  single  trustee,  and  the 
successor  appointed  under  this  statute  has 
power  to  sell  the  real  estate  by  virtue  of 
authority  in  the  will  conferred  upon  the 
original  trustees,  where  the  power  is  not 
based  upon  special  confidence.  Royce  v. 
Adams,  123  N.  Y.  402,  25  N.  E.  386. 

Where  a  trustee  is  empowered  by  the 
will  to  sell  real  estate  devised  to  him  in 
trust  as  he  shall  doom  expedient,  and  upon 
his  failure  to  accept  the  trust  the  probate 
court  appoints  another  in  his  stead,  the 
now  trustee  is,  under  Gen.  Stat.  chap.  100,* 


Wilson  v.  snow. 


609 


Bridge,  17  Pick.  339;  Greenough  v.  Welles, 
10  Ciuh.  571;  Edwards  v.  Maupin,  7  Mac- 
key,  47. 

To  these  two  general  propositions  there 
are  two  exceptions:  (a)  a  power  coupled 
with  an  interest  or  trust  will  survive;  (b) 
a  power  given  to  executors  ratione  offioii 
will  survive  because  the  gift  is  to  the  office, 
and  not  to  the  individuals,  and  as  the  office 
survives,  the  power  survives. 

Peter  v.  Beverly,  10  Pet.  565,  9  L.  ed. 
535;  Taylor  v.  Benham,  5  How.  267,  12  L. 
ed.  146;  Ferre  v.  American  Bd.  of  Comra. 
53  Vt.  164;  Bartlett  v.  Sutherland,  24  Miss. 
^95;  Davis  v.  Christian,  15  Gratt.  11;  Cha- 
net  V.  Velleponteaux,  3  M'Cord,  L.  30; 
Fitzgerald  v.  Standish,  102  Tenn.  383,  52 
S.  W.  294;  Jackson  ex  dem.  Hunt  v.  Ferris, 


15  Johns.  346;  Forbes  v.  Peacock,  11  Sim, 
152,  9  L.  J.  Ch.  N.  S.  367,  6  Jur.  476;  Rob- 
inson v.  Allison,  74  Ala.  254;  Gould  v. 
Mather,  104  Mass.  283;  Gaines  v.  Fender,  82 
Mo.  497;  Osgood  v.  Franklin,  14  Johns.  527; 
Simpson  v.  Simpson,  93  N.  C.  373;  O'Rourke 
V.  Sherwin,  156  Pa.  285,  27  Atl.  43;  Terrell 
V.  McCown,  91  Tex.  231,  43  S.  W.  2;  Par- 
sons V.  Boyd,  20  Ala.  118;  Hannah  v.  Car- 
rington,  18  Ark.  104;  Smith  ".  Winn,  27  S. 
C.  598,  4  S.  E.  240;  Dick  v.  Harby,  48  S.  C. 
530,  26  S.  E.  900;  Dexter  v.  Sullivan,  34  N. 
H.  478;  Gregg  v.  Cur'-ier  36  N.  H.  200; 
Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed.  622; 
Den  ex  dem.  Elle  v.  Young,  2  N.  J.  L.  478; 
Hoyt  V.  Day,  32  Ohio  St.  101;  Chambers  v. 
Tulane,  9  N.  J.  Eq.  146;  Woolbridge  v.  Wat- 
kins,  3  Bibb,  349;  Moores  v.  Moores,  41  N. 


§  9  (Massachusetts),  clothed  with  the 
power  of  sale  eiven  by  the  will  to  the  orig- 
inal trustee  (Nugent  v.  Cloon,  117  Mass. 
219),  and  has,  by  virtue  of  the  statute,  such 
power  in  every  case  where  the  power  of 
sale  attached  to  the  trust  is  not  personal 
to  the  original  trustee.  Bradford  v.  Monks, 
132  Mass.  405. 

Section  4  of  act  of  Md.  1785,  gives  the 
court  jurisdiction  to  appoint  a  trustee  to 
execute  the  trust  upon  the  death  of  the 
Hxecutor,  whose  dutv  under  the  will  was  to 
execute  the  trust  which  was  created  by  the 
will.     Marshall  v.  Wheeler,  7  Mackey,  414. 

Pennsylvania  act  of  April  9,  1849,  §  2, 
gives  the  court  power  to  appoint  a 
trustee  in  the  place  of  one  of  several  execu- 
tors in  all  cases  of  trust  where  any  of  the 
executors  of  the  will  resign,  die,  or  are 
dismissed,  whether  the  duties  of  the  trust 
are  to  be  executed  by  them  by  virtue  of 
their  office,  or  otherwise;  hence,  where  all 
the  duties  of  administration  were  com- 
pleted, and  only  trust  duties  remained  to 
be  performed,  a  succeeding  trustee  ap- 
pointed by  the  court,  and  not  the  adminis- 
trator c.  t.  a.,  is  the  proper  person  to  sell 
the  real  estate,  which -sale  was  a  necessary 
prerequisite  to  the  execution  of  the  trust. 
Gehr  v.  McDowell,  206  Pa.  100,  55  Atl.  851. 

VII.  Adntiniatrator  e.  t.  a.  of  grantor. 

On  the  riuestion  as  to  whether  a  power, 
other  than  the  power  of  sale  conferred  by 
will  upon  the  executor,  will  pass  to  the  ad- 
ministrator c.  t.  a.,  see  note  to  Schlick- 
man  v.  Citizens'  Nat.  Bank,  29  L.R.A. 
(N.S.)    265. 

A  review  of  the  cases  on  this  subject  in- 
dicates that  most  courts  hold  that  the 
power  of  an  administrator  c.  t.  a.  is  purely 
statutory,  and  that  at  common  law  he  could 
not  execute  a  power  of  sale  of  real  estate 
conferred  by  will  upon  the  executors. 
There  are,  however,  a  few  cases  where  it 
was  held  that  he  may  do  so  where  the  power 
is  annexed  to  the  office,  or  given  ratione 
officii,  but  it  seems  almost  certain  that  the 
the  courts,  in  such  cases,  were  influenced  by 
earlv  statutes.  And  there  is  a  difference  of 
50  L.R.A.(N.S.)  .3t» 


opinion  as  to  whether  statutes  do  more 
than  authorize  a  sale  in  case  the  power  was 
conferred   ratione  officii. 

In  the  absence  of  a  statute,  an  adminis- 
trator c.  t.  a.  has  no  right  or  authority  to 
make  a  sale  of  the  real  estate  of  decedent 
under  a  power  of  sale  in  the  will.  Peters 
V.  Bowman,  Fed.  Cas.  No.  11,029,  affirmed, 
not  on  this  point,  in  98  U.  S.  56,  25  L.  ed. 
91 ;  Lucas  v.  Doe,  4  Ala.  679 ;  Anderson 
V.  McGowan,  42  Ala.  280;  Posey  v.  Cona- 
way,  10  Ala.  811;  Grouse  v.  Peterson,  130 
Cal.  169,  80  Am.  St.  Rep.  89,  62  Pac.  475, 
615;  Lockwood  v.  Stradley,  1  Del.  Ch.  298, 
12  Am.  Dec.  97;  Chandler  v.  Delaplaine,  4 
Del.  Ch.  503;  Ross  v.  Harney,  139  111.  App. 
513  (without  going  into  a  court  of  chan- 
cery, and  procuring  a  decree  authorizing 
him  as  trustee  to  carry  out  the  directions 
in  the  will);  Nicoll  v.  Scott,  99  HI.  529; 
Stoff  V.  McGinn,  178  111.  46,  52  N.  E.  1048 
(but  may  do  so  by  order  of  court)  ;  Perrine 
V.  Reed,  155  111.  App.  213  {dictum)  ; 
Frackelton  v.  Masters,  249  111.  30,  94  N.  E. 
124  (where  the  executors  named  in  the  will 
had  refused  to  qualify.  The  will  directed  a 
sale  of  real  estate  and  distribution  of  the 
proceeds)  ;  Hodgin  v.  Toler,  70  Iowa,  22, 
59  Am.  Rep.  435,  30  N.  W.  1  (a  very  strong 
intimation  that  he  would  have  the  power 
if  it  had  been  conferred  upon  the  executors 
as  such,  or  virtute  officii) ;  Brown  v.  Hob- 
son,  3  A.  K.  Marsh.  380,  13  Am.  Dec.  187 
(where  the  power  was  not  conferred  on  the 
executors  ratione  officii,  but  was  based  upon 
special  confidence) ;  Tainter  v.  Clark,  13 
Met.  220;  Clark  v.  Tainter,  7  Cush.  567; 
Dunbar  v.  Tainter,  7  Cush.  574;  Greenough 
V.  Welles,  10  Cush.  571;  Montgomery  v. 
Millikin,  5  Smedes  &  M.  151,  43  Am.  Dec. 
507;  Compton  v.  McMahan,  19  Mo.  App. 
494  (where  the  power  is  not  annexed  to 
an  office,  or  given  ratione  officii)  ;  Den  ex 
dem.  MoDonaTd  v.  King,  1  N.  J.  L.  432;- 
Randall  v.  Gray,  80  N.  J.  Eq.  13,  83  Atl. 
482;  Griggs  v.  Veghte,  47  N.  J.  Eq.  179, 
19  Atl.  867  (but  may  do  so  if  power  was 
conferred  ratione  officii)  \  Stoutenburgh  v. 
Moore,  37  N.  J.  Eq.  63,  affirmed  in  38  N.  J. 
Eq.  281  (where  the  whole  trust  is  an 
active  one) ;  Varick  v.  Smith,  67  N,  J,  Eq* 
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J.  L.  440;  Dominick  ▼.  Michael,  4  Sandf. 
374;  Williams  v.  Oonrad,  3C  Barb.  524; 
Egerton  v.  Conklin,  26  Wend.  230;  Newton 
▼.  Bronaon,  13  N.  Y.  5b9,  67  Am.  Dec.  89; 
Bolton  V.  Jacks,  6  Robt.  IOC;  Hoffman  t. 
Hoffman,  66  Md.  568,  8  Atl.  466;  Moody  ▼. 
Fulmer,  3  Grant,  Gas.  17. 

No  words  of  surviyorBhip  are  used  in  the 
will. 

Glarke  v.  Boorman  (Clarke  t.  Johnston) 
18  Wall.  493,  21  L.  ed.  904. 

The  power  of  sale,  so  fa-  as  Thomas  O. 
Wilson  was  eoncerned,  was  a  power  "simply 
collateral,"  he  having  no  estate  at  all  in 
the  property  subject  to  the  power. 

Reid  V.  Gopdon,  35  Md.  174;  31  Cyc. 
1042. 

A  power  to  Ji  life  tenant  to  sell  and  con- 


vey in  fee  certain  parts  of  the  estate,  for 
purposes  of  support  and  maintenance,  does 
not  enlarge  her  estate;  so  that  in  this  case 
the  existence  of  the  power  in  her  after  the 
death  of  Thomas  O.  Wilson  cannot  be  predi- 
cated upon  any  estate  she  had  in  the  land. 

Smith  V.  BeU,  6  Pet.  68,  8  L.  ed  322; 
Kennedy  v.  Alexander,  21  App.  D.  C.  424. 

To  render  a  power  one  coupled  with  an  in- 
terest, it  is  essential  that  the  donee  have 
an  interest  in  the  subject-matter  of  the 
power;  the  fact  ^hat  the  donee  may  have 
an  interest  in  that  which  U  produced  by 
the  exercise  of  the  power  does  not  rei^der  it 
a  power  coupled  with  an  i^iterest. 

Taylor  v.  Bums,  203  U.  S.  120,  51  L.  ed. 
116,  n  Sup.  Ct.  Rep.  40;  Crowe  v.  Trickey, 
204  U.  S.  228,  51  L.  ed.  454,  27  Sup.  a.  Rep. 


1,  58  Atl.  168;  Drummond  v.  Jones,  44 
N.  J.  Eq.  53,  13  Atl.  611  (unless  power  is 
annexed  to  office) ;  Coann  v.  Culver,  188 
N.  Y.  9,  80  N.  £.  362;  Conklin  v.  Egerton, 
21  Wend.  430,  affirmed  in  25  Wend.  224; 
Dominick  v.  Michael,  4  Sandf.  374;  Roome 
V.  Philips,  27  N.  Y.  357;  Den  ex  dera. 
Ferebee  v.  Procter,  19  N.  C.  (2  Dev.  k  B. 
L.)  439;  Hester  v.  Hester,  37  N.  C.  (2 
Ired.  Eq.)  330;  Wills  v.  Cowper,  2  Ohio 
124;  Elstner  v.  Fife,  32  Ohio  St.  358; 
Moody  V.  Vandyke,  4  Binn.  31,  5  Am.  Dec. 
385;  Moody  v.  Fulmer,  3  Grant,  Cas.  17; 
Chew  V.  Evans,  8  Pbila.  103,  affirmed  in  71 
Pa.  47;  Re  Adams,  32  R.  I.  41,  78  Atl.  624; 
Newport  Probate  Ct.  v.  Hazard,  13  R.  1.  3; 
Van  Zandt  v.  Garretson,  21  R.  I.  352,  43 
Atl.  633;  Mordecai  v.  Schirmer,  38  S.  C. 
294,  16  S.  £.  889  (where  the  power  is  based 
upon  personal  confidence,  and  not  conferred 
virtute  officii) ;  Harrison  v.  Henderson,  7 
Heisk.  315  (see  quotation  from  this  case, 
infra) . 

But  where  the  will  gives  a  power  of  sale 
specifically  to  any  person  legally  qualified 
to  administer  upon  the  estate,  An  admin- 
istrator c.  t.  a.  mav  execute  the  power 
without  any  license  from  the  court.  Rol- 
lins V.  Rice,  59  N.  H.  493. 

Where  there  is  nothing  in  the  will  to  sug- 
gest a  special  confidence  in  the  executor, 
the  implied  power  to  sell  and  convey  real 
estate  vests  in  the  successive  administrators 
c.  t.  a.,  whether  the  executor  had  failed  to 
qualify,  or  had  resigned  after  qualification. 
Re  Manning,  85  Neb.  60,  122  N.  W.  711. 

Where  the  power  of  sale  in  the  will  leaves 
no  discretion  in  the  persons  na^ed  execu- 
tors, and  reposes  no  special  confidence  in 
them,  but  commands  that  the  property  be 
sold  by  the  executors,  the  administrator 
c.  t.  a.  has  authority  to  execute  the  power 
ol  sale.  Feaster  v.  Fagan,  135  Iowa,  633, 
113  N.  W.  479  (the  executors  named  re- 
fused to  qualify,  and  the  widow  was  ap- 
pointed ''executor  and  trustee."  She  exe- 
cuted the  power  as  ''executor"). 

As  affected  by  statutes. 

A  great  many  states,  possibly  all,  have 
enacted  statutes  which  give  the  adminis- 
60  L.RJl.(N.S*) 


trator  c.  t.  a.  of  the  estate  of  the  testator 
authority  to  exercise  the  power  of  sale  of 
real  estate  conferred  upon  the  executors  by 
will.  From  the  citations,  supra,  as  well  ad 
those  here  cited,  it  appears  that  in  most 
states  the  statutes  apply  only  where  the 
power  is  conferred  upon  the  executors 
ratione  offi^cii,  or  is  coupled  with  an  inter- 
est; that  is,  the  statute  gives  the  adminis- 
trator c.  t.  a.  the  same  power  as  a  surviv- 
ing executor  has  at  common  law,  but  does 
not  place  him  on  an  equal  footing  with  a 
testamentary  trustee,  while  in  a  few  states 
the  statute  applies  in  any  case. 

Section  1339,  Alabama  Code,  affects  anly 
a  devise,  or  a  naked  power  to  executors  to 
sell  land,  unaccompanied  with  any  trust 
personal  to  executors,  so  where  it  is  evi- 
dent that  a  personal  trust  was  created,  the 
administrator  c.  t.  a.  has  no  power  to  exe- 
cute it.  Anderson  v.  McGowan,  42  Ala. 
280;  Lucas  v.  Doe,  4  Ala.  679;  Tarver  v. 
Haines,  55  Ala.  507;  Watson  v.  Martin,  75 
Ala.  506. 

But  under  Rev.  Ck)de,  §  1609,  the  admin- 
istrator c.  t.  a.  has  power  to  exercise  the 
power  of  sale  of  real  estate  where  the  tes- 
tator expressly  directs  a  sale  by  his  execu- 
tors, and  also  provides  among  whom  the 
proceeds  are  to  be  divided.  Brock  v.  Frank, 
51  Ala.  85;  Anderson  v.  McGowan,  45  Ala. 
462. 

California  probate  act,  §  48:  "Admin- 
istrators with  the  will  annexed  shall  have 
the  same  authority  as  the  executor  named 
in  the  will  would  have  had,  and  their  acts 
shall  be  as  effectual  for  every  purpose.*' 
Section  97  provides:  "And  [administrators 
c.  t.  a]  shall  have  like  power  and  author- 
ity" as  executors.  Section  178  provides: 
'When  .  .  .  any  property  directed  by 
the  will  to  be  sold,  whether  for  pavment  of 
debts  or  expenses,  or  for  any  other  pur- 
pose, the  executor  or  administrator  with 
the  will  annexed  may  proceed  to  sell  with- 
out the  order  of  the  probate  court,'  etc.,  and 
when  there  are  special  directions  in  the 
will,  he  is  to  be  *governed  by  such  direc- 
tions.* "  In  Kid  well  v.  Brummagim,  32 
Cal.  436,  although  it  was  held  that  the 
power  had  been  conferred  viriute  officii,  yet 
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275;  MiBsouri  ez  rel.  Walker  v.  Walker, 
126  U.  S.  339,  31  L.  ed.  -771,  8  Sup.  C5t.  Rep. 
929;  Hall  ▼.  Gambrill,  34  C.  C.  A.  190,  63 
U.  S.  App.  740,  92  Fed.  32;  22  Am.  &  Eng. 
Enc.  Law,  1093. 

The  ^'ower  was  not  mandatory. 

Fitzgerald  v.  Wynne,  1  App.  D.  C.  119; 
28  An.,  k  Eng.  Enc.  Law,  2d  ed.  902. 

Whether  a  power  is  given  to  the  office 
or  to  the  individual  depends  upon  whether 
or  not  its  exercise  involves  a  duty  ordina- 
rily connected  with  the  office. 

Ferre  v.  American  Bd.  of  Comrs.  53  Vt. 
164;  Evans  v.  Chew,  71  Pa.  47;  Ingle  v. 
Jones,  9  Wall.  486,  19  J^  ed.  621 ;  Hamilton 
V.  Clarke,  3  Mackey,  428;  Waters  v.  Marge* 
rum,  60  Pa.  42. 

In  each  case  it  is  a  question  of  intention 


whether  the  power  ib  given  to  the  person  or 
to  the  office. 

Farwell,  Powers,  p.  372;  Robinson  ▼.  Alii- 
son,  74  Ala.  254;  Tarver  v.  Haines,  55  Ala. 
603;  O^rien  v.  Battle,  98  6a.  769,  25  S.  E. 
780;  Den  ex  dem.  Cain  v.  McCann,  3  N.  J. 
L.  438,  4  Am.  Dec.  384;  Oatton  v.  Taylor, 
42  Barb.  578;  Bergen  v.  Bennett,  1  Cai. 
Cas.  15,  2  Am.  Dec.  281 ;  Ferre  v.  American 
Bd.  of  Oomrs.  53  Vt.  162;  Bartlett  v.  Suth- 
erland. 24  Miss.  401;  Hall  v.  Irwin,  7  III, 
176;  NicoU  v.  Scott,  99  I\\.  629;  Brown  v. 
Hobson,  3  A.  K.  Marsh.  380,  13  Am.  Dec. 
187;  Naundorf  v.  Schumann,  41  N.  J.  Eq. 
14,  2  Atl.  609. 

Mr.  John  C.  Glttlngs  also  for  plaintiffs 
in  error. 


the  court  made  the  following  general  state- 
ment: 'The  statute,  then,  in  express  terms, 
provides  a  mode  of  executing  the  will  of 
the  testator  in  case  of  the  death  or  failure 
to  act,  or  other  disability,  of  the  executor 
named  in  the  will.  These  provisions  were 
in  force  at  the  time  of  the  making  of  the 
will  in  question,  and  were  a  part  of  the  law 
in  view  of  which  the  will  must  have  been 
executed.  The  testator  is  presumed  to  have 
understood  that  in  case  of  the  decease  of 
the  party  named  as  executor  without  any 
other  provision  in  tne  will  supplying  his 
place,  the  probate  court  would  be  author- 
ized to  appoint  an  administrator  with  the 
will  annexed,  who  would  be  thereby  in- 
vested with  all  the  powers  of  the  executor 
named  in  the  will,  subject  only  to  such  spe- 
cial supervision  and  limitations  as  were  im- 
posed by  the  statute  itself.  The  effect  is  the 
same  as  if  the  testator  had  incorporated 
these  provisions  in  express  terms  into  the 
will.  An  administrator  with  the  will  an- 
nexed having  been  duly  appointed,  we 
think,  under  the  statute,  he  is  invested  with 
all  the  powers  conferred  on  the  executor 
named  in  the  will,  except  so  far  as  there 
are  express  limitations  put  upon  those  pow- 
ers, and  that  he  can  sell  if  the  executor 
himself,  if  alive,  could  sell." 

But  it  was  held  in  Crouse  v.  Peterson, 
130  Cal.  169,  80  Am.  St.  Rep.  89,  62  Pac. 
475,  615,  that  this  statute  does  not  enable 
the  adminstrator  <;.  t.  a.  to  sell  the  real 
estate  for  a  purpose  not  administrative, 
and  the  court  points  out  that  in  the  Kid- 
well  Case,  supra,  the  power  to  sell  the  real 
estate  was  not  a  mere  naked  power,  but 
was  coupled  with  trusts  mainly  necessary 
for  the  purpose  of  administration.  And  it 
was  held  that  even  though  testator  was  a 
citisen  of  and  made  his  will  in  a  sister 
state,  whose  statutes  enable  the  administra- 
tor e.  t.  a.  to  sell  the  real  estate  in  any 
case  where  the  executors  could  do  so,  and 
the  will  was  duly  entered  of  record  in 
California,  the  administrator  could  not  exer- 
cise the  power  over  real  estate  in  Califor- 
nia. Beatty,  Ch.  J.,  dissented  from  this 
part  of  the  decision,  he  being  of  the  opinion 
that  the  testator  must  have  intended  his  1 
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will  to  be  construed  according  to  the  laws 
of  the  state  where  it  was  made. 

In  Pratt  v.  Stewart,  49  Conn.  339,  the 
court  said:  "The  statute  (Gen.  Stat.  p. 
371,  §  12)  authorizes  the  court  of  probate 
to  appoint  an  administrator  with  the  will 
annexed  whenever  the  executor  refuses  to 
accept  the  trust  or  to  give  a  bond.  This 
statute  must  be  construed  as  conferring 
upon  the  administrator  so  appointed  the 
ordinary  powers  for  the  purpose  of  settling 
and  disposing  of  the  estate  which  the  exec- 
utor would  have  had  if  ho  had  accepted 
the  trust.  But  if  the  will  confers  upon 
him  powers  or  charges  him  with  duties  not 
essential  to  the  settlement  of  the  estate, 
and  which  are  founded  in  personal  confidence, 
such  powers  and  duties  will  not  ordinarily 
be  transmitted  to  the  administrator.  The 
ordinary  provisions  of  a  will  directing  the 
custody,  control,  and  management  of  the 
estate  during  the  settlement,  and  its  final 
distribution  among  the  objects  of  the  tes- 
tator's bounty,  fall  within  the  former  class 
and  may  be  executed  by  an  administrator. 
But  when  the  will  expressly  constitutes  the 
executor  a  trustee  for  some  special  purpose, 
or  vests  in  him  a  discretionary  power  in 
reference  to  some  matter  outside  of  the  or- 
dinary powers  and  duties  of  an  executor 
or  administrator,  or  charges  him  with  some 
duty  indicating  a  special  confidence  reposed 
in  him, — in  such  cases  the  duty  imposoil 
or  power  conferred  will  not,  as  a  general 
rule,  be  transmitted  to  the  administrator.*' 

Revised  Code,  7  Del.  Laws,  272,  §  17, 
chap.  90,  provides  that  "if,  by  any  will,  au- 
thority be  given  to  several  executors  or 
other  persons,  to  sell  real  estate,  if  one  or 
more  of  them  die  before  the  complete  exe- 
cution of  said  authority,  snob  authority 
shall  survive;  and  if  by  any  will,  real  es- 
tate be  devised  to  be  sold,  and  no  person 
be  authorized  to  make  said  sale,  the  person 
or  persons  having  the  execution  of  the  said 
will,  or  the  survivors  or  survivor  of  them, 
if  several,  shall  have  authority  to  sell  said 
real  estate  in  execution  of  said  devise;  and 
if  by  any  will  authority  be  given  to  an 
executor  to  sell  real  estate,  and  the  person 
so  named  as  executor  therein  shall  die,  or 
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Messrs.  Hugh  H.  Obear,  J.  J.  Dlirlins- 
ton,  William  F.  Mattinsly,  and  Charles 
A.  Douglas,  for  defendant  in  error: 

The  will  in  controversy  created  a  trust, 
notwithstanding  the  fact  that  the  executors 
were  not  named  as  trustees,  and  tliat  no  ex- 
press words  of  trust  were  used. 

Tohias  v.  Ketchum,  32  N.  Y.  329;  Pom. 
Eq.  Jur.  §  1011;  Meek  v.  Briggs,  87  Iowa, 
617,  43  Am.  St.  Rep.  410,  54  X.  W.  456; 
Arlington  State  Bank  v.  Paulsen,  57  Neb. 
717,  78  N.  W.  303;  Ward  v.  Ward,  105  N. 
Y.  74,  11  N.  E.  373;  Toronto  General  Trust 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.  123  N.  Y.  37, 
25  N.  E.  198. 

Any  interest,  however  slight,  or  any  duty 
to  be  performed  under  the  will,  with  the 
proceeds,  if  only  to  pay  legacies  or  make 


distribution,  will  give  life  to  the  power  and 
enable  it  to  be  executed  by  the  survivor  of 
several  to  whom  it  was  originally  given. 

Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed.  522; 
Taylor  v.  Benham,  6  How.  233,  12  L.  ed. 
130;  Robertson  v.  Gaines,  2  Humph.  376; 
Magruder  v.  Peter,  11  Gill  &  J.  217;  Par- 
sons V.  Boyd,  20  Ala.  117;  Re  Cooke.  L.  R. 
4  Ch.  Div.  454;  May  v.  Brewster,  187  Mass. 
524,  73  N.  E.  546. 

When  a  power  is  given  to  executora 
virtute  officii,  or,  as  it  is  often  expressed. 
ratiane  officii^  or  qua  executors,  upon  the 
death  of  one,  the  power  survives  to  the  sur- 
vivor 01  survivors,  and  may  be  executed  bj 
him  or  them. 

Sugden,  Powers,  144;  Davis  ▼.  Christian, 
15  Gratt.  12;   Gould  v.  Mather,  104  Mass. 


be  removed,  or  discharged  from  his  office 
of  executor  before  the  execution  of  said  au- 
thority, or  shall  refuse  or  neglect  to  give 
bond,  or  renounce,  or  is  incapable,  the  per- 
son or  persons  having  the  execution  of  the 
said  will,  or  the  survivor  or  survivors  of 
them,  if  several,  shall  have  authority  to 
sell  said  real  estate  in  execution  of  said 
devise,  provided,  that  nothing  in  this  sec- 
tion bhall  contravene  any  express  direction 
contained  in  any  will."  This  statute  en- 
ables the  administrator  c.  t.  a.  to  execute 
the  power  where  lands  were  devised  to  the 
wife  of  testator,  who  was  appointed  testa- 
trix for  life,  and  the  lands  were  to  be  sold 
within  one  year  after  her  death  by  one 
named  in  the  will,  or,  in  case  of  his  refusal 
and  "nonacceptance  from  any  cause  which 
he  may  deem  sufficient,  then  proper  au- 
thority shall  appoint  some  suitable  person 
to  execute  the  same,"  and  the  person  named 
died  before  the  testator,  and  the  wife  never 
qualified  as  executrix.  Curran  v.  Ruth,  4 
Del.  Ch.  27  (no  mention  was  made  by  the 
court  of  this  statute,  but  the  statute  was 
enacted  before  the  date  of  t1;p  oase:  and 
see  Lock  wood  v.  Stradley,  Rupra,  for  a 
Delaware  case  decided  before  the  enactment 
thereof).  But  the  statute  does  not  apply 
where,  *'by  the  plain  and  unambiguous 
mean  in?  of  the  will,  the  power  of  sale 
could,  under  no  circumstances,  have  been 
carried  into  effect  by  the  executor/*  as 
where  lands  were  devised  to  testator's  wife 
during  life  or  widowhood,  after  her  death 
or  marriage,  to  her  son  for  life,  and  at  the 
death  of  the  son  to  be  sold  and  the  pro- 
ceeds divided  among  certain  children. 
Chandler  v.  Delaplaine,   4   Del.   Ch.   503. 

Delaware  Revised  Code,  1893,  chap.  »0, 
p.  692,  §  17.  was  cited  by  counsel  in  Ochel- 
tree  v.  McDaniel,  5  Penn.  (Del.)  288,  63 
Atl.  687,  where,  without  an  opinion,  it  was 
held  that  an  administrator  d.  b.  n.  c.  t.  a. 
had  authority  to  convey  the  real  estate 
where  the  will  provided:  "Fifth.  I  will 
and  direct  that  upon  the  arrival  of  my 
youngest  son,  at  the  age  of  twenty-six  year^. 
my  wife,  Elizabeth  E.  Ocheltreo,  as  the 
executrix  of  this  my  will,  shall  sell  my 
farm  in  Mill  Creek  Hundred,  and  for  that 
50  L.R.A.(N.S.) 


purpose,  I  do  hereby  vest  in  my  said  execu- 
trix full  power  and  authority  to  sell  and 
convey  the  said  farm  or  tract  of  land  in 
fee  simple,  in  as  full  and  ample  a  nianntr 
in  every  respect  as  I  myself  could  do  if 
living,  and  such  sale  to  be  either  by  public 
or  private  sale  as  my  said  executrix  may 
determine,  and  out  of  the  net  proceeds  of 
said  sale.  I  give  and  bequeath  one-third 
part  absolutely,  to  my  said  wife,  Elir^beth 
E.  Ocheltree,  and  this  bequest  to  be  in  lieu 
and  bar  of  her  dower  of  my  estate." 

Illinois  Rev.  Stat.  1874,  p.  Ill,  $  37, 
which  provides:  "When  a  sole  or  surviving 
executor  or  administrator  dies,  without  hav- 
ing fully  administered  the  estate,  if  there 
is  personal  property  not  administered,  i^r 
are  debts  due  from  the  estate,  or  is  anv- 

• 

thing  remaining  to  be  performed  in  the  e%^ 
cution  of  the  will,  the  county  court  shall 
grant  letters  of  administration  with  the 
will  annexed,  or  otherwise,  as  the  case  mav 
require,  to  some  suitable  person,  to  ad- 
minister the  estate  of  the  deceased  not 
already  administered," — does  not  enable  an 
administrator  c.  t.  a.  to  sell  land  under  the 
power  in  the  will  without  the  aid  of  a 
court.  Nipoll  V.  Scott,  99  111.  520.  And 
the  same  is  true  of  a  succeeding  executor 
appointed  bv  the  court  under  a  provision  in 
the  will.  Bigelow  v.  Cady.  171  IlL  229.  63 
Am.  St.  Rep.  230,  48  N.  E.  974. 

Under  Kentucky  act  of  1810,  1  Rev.  Stat. 
p.  500,  §  13,  chap.  37,  which  reads  as  fol- 
lows: "An  administrator  with  the  will 
annexed  shall  possess  and  exercise  all  power 
and  authority,  and  shall  have  the  same 
rights  and  interest,  and  be  responsible  in 
like  manner,  as  the  executors  therein 
named,  or  any  of  them,"  — an  administrator 
c.  t.  a.  has  power  and  authority  to  execute 
a  power  of  sale  conferred  by  the  will  upon 
the  executors.  Peebles  v.  Watt,  0  Dana, 
103,  33  Am.  Dec.  531  (no  mention  of  the 
statute,  but  case  was  decided  at  the  same 
term  as  Steele  v.  Moxley,  0  Dana.  137, 
where  statbte  was  cited,  but  not  quoted) : 
Steele  v.  Moxley,  9  Dana.  137;  Gulley  t. 
Prather,  7  Bush.  167  (quoting  statute  an<l 
holding  [upon  the  authority  of  Smith  v. 
Haywood,  opinion,  winter  term,   180f>,  not 
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286;  Chandler  v.  Rider,  102  Mass,  268; 
May  V.  Brewster,  187  Mass.  524,  73  N.  E. 
646;  Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed. 
522;  Dick  v.  Harby,  48  S.  C.  516,  26  S.  E. 
900;  Smith  v.  Winn,  27  S.  C.  598,  4  S.  E. 
240;  Fitzgerald  ▼.  Standish,  102  Tenn.  383, 
52  S.  W.  294;  Zebach  t.  Smith,  3  Binn.  69, 
5  Am.  Dec.  362;  Williams  v.  Conrad,  30 
Barb.  524;  Colder  v.  Bressler,  105  111.  433; 
Gaines  v.  Fender,  82  Mo.  497;  Weimar  v. 
Fath,  43  N.  J.  L.  1;  Houell  v.  Barnes.  Cro. 
Car.  382;  Brassey  ▼.  Chalmers,  16  Beav. 
233;  Brassey  ▼.  Chalmers,  16  Beav.  231,  4 
De  G.  M.  &  G.  627,  537;  Story.  Eq.  Jur. 
11062;  Terrell  v.  McCown,  91  Tex.  242,  43 
S.  W.  2;  Muldrow  v.  Fox,  2  Dana,  75; 
Simpson  v.  Simpson,  93  N.  C.  373;  Evans  v. 


reported]  that  the  .law  applies  even  where 
the  power  was  discretionary  with  the  exec- 
utors);  Rutherford  v.  Clark,  4  Bush,  27; 
Owens  V.  Cowan,  7  B.  Mon.  152. 

Section  3891,  Kv.  Stat.  1909,  RusseH's 
Stat.  §  3937,  provides  that  if  there  be  no 
executor  appointed  by  the  will,  or  if  the 
executor  dies  or  fails  to  qualify,  the  court 
may  grant  administration  with  the  will  an- 
nexed, and  §  3892  (Russell's  Stat.  §  3938) 
provides  that  such  an  administrator  shall 
have  the  same  power  and  authority  "as  the 
executors  therein  named."  It  has  been  held 
that  under  this  statute  the  administrator 
c.  t.  a.  may  execute  any  power  of  sale  that 
could  have  been  executed  by  the  executor. 
Evans  v.  Evans,  134  Ky.  637,  121  S.  W. 
619  (where  there  was  no  executor  nauied 
in  the  will);  Hanna  v.  Prewitt,  153  Ky. 
310,  155  S.  W.  726  (where  the  executor 
failed  to  qualify) ;  Dunevant  v.  Radford, 
140  Ky.  433,  140  Am.  St.  Rep.  392,  131 
S.  W.  185  (where  all  the  executors  had 
died) ;  Harding  ▼.  Weisiger,  33  Ky.  L.  Rep. 
170,  109  S.  W.  890  (where  executrix  had 
refused  to  qualify). 

Section  283,  art.  93  of  Maryland  Code, 
provides  that  where  a  testator  directs  his 
real  estate  to  be  sold,  and  the  testamentary 
executor  i-efuses  or  declines  to  act,  the 
orphans'  court  shall  have  power  to  appoint 
an  administrator  d.  b.  n.  c.  t.  a.  to  execute 
the  trusts  of  the  will,  "in  the  same  manner 
and  to  the  same  extent  as  the  executor  or 
executors  appointed  by  will  could  or  might 
do."  In  Venable  ▼.  Mercantile  Trust  A, 
D.  Co.  74  Md.  187,  21  Atl.  704,  it  was  held 
that  the  purpose  of  this  statute  "was  to 
confer  upon  the  administrator  c.  t.  a.  all 
the  power  and  ^authority  to  sell  which  the 
original  executor  derived  from  the  will." 
In  Bay  v.  Posner,  78  Md.  42,  26  Atl.  1084, 
it  was  held  that  wherever  the  terms  of  the 
will  show  that  the  testator  intended  that 
the  property  should  be  sold  without  the 
expense  of  obtaining  an  order  of  court,  an 
administrator  c.  t.  a.  could  exercise  the 
power  of  sale. 

In  Massachusetts,  where  no  executor  is 
appointed,  and  a  power  of  sale  of  real  es- 
tate is  given  ratione  officii,  or  where  such 
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Chew,   71    Pa.  47;    Robinson   v.   Gaines,   2 
Humph.  376. 

Mr.  Justice  Ijamar,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  plaintiffs,  in  this  action  of  eject- 
ment, claimed  under  the  will  of  their  father, 
John  H.  A.  Wilson.  The  defendant, 
Charles  Snow,  claims  under  a  deed  executed 
in  1865  by  Adelaide  Wilson,  the  nominated 
executrix.  On  the  trial  there  was  proof 
that  the  will  had  been  probated  in  1858, 
but  no  record  evidence  that  the  executrix 
had  ever  taken  the  oath  of  office  and  quali- 
fied as  such.  After  showing  the  loss  of 
certain  books  and  the  negligent  manner  in 
which  the  probate  office  was  conducted  from 


power  is  given  and  it  is  evident  that  the 
executors  could  not  exercise  it  and  comply 
with  the  other  provisions  of  the  will,  the 
powers  devolves  upon  the  administrator 
c.  t.  a.  May  v.  Brewster,  187  Mass.  524,  73 
N.  E.  646,  citing  Chandler  v.  Rider,  102 
Mass.  268;  Blake  v.  Dexter,  12  Gush.  659; 
Putnam  v.  Story,  132  Mass.  205. 

How.  Anno.  Stat.  §  5844,  provides: 
"When  all  the  executors  appointed  in  any 
will  shall  not  be  authorized,  according  to 
the  provisions  of  this  chapter,  to  act  as 
such,  such  as  are  authorized  shall  have  the 
same  authority  to  perform  every  act  and 
discharge  every  trust  required  and  allowed 
by  the  will,  and  their  acts  shall  be  as  valid 
and  effectual  for  every  purpose,  as  if  all 
were  authorized  and  should  act  together; 
and  administrators  with  the  will  annexed 
shall  have  the  same  authority  to  perform 
every  act  and  discharge  every  trust  as  the 
executor  named  in  the  will  would  have  had, 
and  their  acts  shall  be  as  valid  and  ef- 
fectual for  every  purpose."  Under  this 
statute  the  administrator  c.  t.  a.  cannot 
execute  a  power  of  sale  of  real  estate  con- 
ferred upon  the  executors  bv  reason  of 
special  confidence  reposed  in  them  as  indi- 
viduals. Bennett  v.  Chapin,  77  Mich.  526, 
7  L.R.A.  377,  43  N.  W.  893. 

But  2  How.  Anno.  Stat.  §  6840,  provides 
that  an  administrator  c.  t.  a.  shall  proceed, 
in  all  things,  to  execute  the  trust  in  the 
same  manner  that  an  executor  would  be 
required  to  do,  and  under  it  such  adminis- 
trator has  power  to  sell  real  estate,  where 
the  power  conferred  on  the  executors  is  not 
a  personal  one.  Green  v.  Russell,  103  Mich. 
638,  61  N.  W.  885. 

Mississippi  statute,  Hutchinson's  Code,  p. 
761,  authorizes  the  executor  or  executors 
qualifying,  or  the  survivor  of  them,  to  make 
a  valid  sale  of  lands  devised  by  will  to  be 
sold,  and  this  statute  is  held  to  be  applica* 
ble  to  the  case  of  an  administrator  c.  t.  a. 
where  the  testator  directs  that  the  land  be 
sold  at  all  events, — that  is,  where  the  power 
is  mandatory  (Kins  v.  Talbert,  36  Miss. 
367) ;  and  where  the  power  is  conferred 
virtute  officii  (Cohea  v.  Johnson,  69  Miss. 
46,   13  So.  40). 
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1856  to  1861,  the  defendant  insisted  that 
the  recital  that  the  deed  had  been  executed 
under  the  power  of  sale  conferred  by  the 
will  was  sufficient  to  show  that  the  nom- 
inated executrix  had  taken  the  oath  and 
qualified  as  such 

The  deed  was  more  than  thirty  years 
old.  The  possession  of  the  land  had  for 
forty  years  been  consistent  with  its  terms, 
and  it  was  therefore  admissible  as  an  an- 
cient deed,  proving  itself  on  the  theory  that 
the  witnesses  were  supposed  to  be  dead,  and 
that  it  was  impossible  to  produce  testi- 
mony to  show  the  signing,  sealing,  and 
delivery  by  the  grantor.  This  rule  has 
been  extended  so  as  to  admit  anoient  deeds 
purporting  to  have  been  signed  by  agents 
without  the  production  of  the  power  of  at- 


torney,— the  same  reason  that  justified  the 
introduction  of  an  ancient  deed,  without 
proof  of  the  signature  of  the  witnesses  or 
grantor,  authorizing  its  admission  without 
proof  of  the  capacity  in  which,  or  the 
power  under  which,  it  purported  to  have 
been  executed.  For  in  many  cases  it  would 
be  quite  as  impossible  to  prove  the  due  exe- 
cution by  him  as  agent  as  by  himself  as 
owner.  So  that  where  the  other  necessary 
facts  are  present,  and  the  possession  of  the 
land  has  been  consistent  with  its  terms, 
the  ancient  deed  proves  itself,  whether  it 
purports  to  have  been  signed  by  the  grantor 
in  his  own  right,  as  agent  under  power  of 
attorney,  ox^^the  original  records  having 
been  lost — by  an  administrator  under  a 
power  of  sale  given  by  order  of  court,  not 


Mississippi  statute,  art.  136,  p.  458,  Code 
1857,  provides:  "Whenever  any  last  will 
and  testament  shall  empower  and  direct 
the  executors  as  to  the  sale  of  property,  the 
payment  of  debts  and  legacies,  and  the 
management  of  the  estate,  the  directions  of 
the  will  shall  be  followed  by  the  executor, 
and  no  provision  herein  contained  shall  so 
operate  as  to  require  the  executor  to  pursue 
a  different  course  from  that  prescribed  in 
the  will  if  it  be  lawful,  and  if  land  be  de- 
vised to  be  sold  the  sale  shall  be  made  and 
the  proper  conveyance  executed  by  the  ex- 
ecutors, or  such  of  them  as  shall  undertake 
the  execution  of  the  will,  or  by  the  person 
appointed  by  the  will  to  execute  the  trust; 
and  if  the  executor  should  fail  to  qualify, 
or  should  die  before  he  executes  the  will, 
and  if  the  person  appointed  should  fail  to 
execute  the  will,  the  sale  shall  be  made  by 
the  administrator  with  the  will  annexed .'' 
Under  this  statute  it  is  not  required  that 
the  devise  of  the  land  should  be  a  devise  of 
the  title  to  the  executor.  It  is  sufficient  to 
enable  the  administrator  c.  t.  a.  to  sell  and 
make  title  if  the  testator  unconditionally 
orders  a  sale.  Sandifer  v.  Qrantham,  62 
Miss.  412. 

Mississippi  statute.  Code  1857,  art.  136, 
p.  458,  continued  in  Code  1871,  §  1194,  p. 
236,  provides  that  when  land  is  directed 
by  will  to  be  sold,  and  the  executor  or  per- 
son appointed  to  exeeute  the  trust  shall 
fail,  i&e  sale  shall  be  made  by  the  adminis- 
trator eta.  This  statute  applies  where 
an  executor  named  in  the  will  dies  before 
the  testator,  an  administratM*  c.  t.  a.  has 
been  appointed,  the  testator  directed  that 
the  land  should  be  sold,  the  time  of  sale  to 
be  determined  by  one  who  was  a  part  owner 
of  the  land.  Peters  v.  Bowman,  Fed.  Cas. 
No.  11,028,  final  hearing  Fed.  Cas.  No. 
11,020,  affirmed  in  98  U.  S.  56,  25  L.  ed. 
91. 

Missouri  statute,  1  Wagner's  Stat.  93, 
§  1,  provides:  "The  sale  and  conveyance  of 
real  estate  under  a  will  sh&ll  be  made  bv 
the  acting  executor  or  administrator  with 
the  will  annexed,  if  no  other  person  be  ap- 
pointed by  the  will  for  that  purpose,  or  if 
such  person  fail  or  refuse  to  perform  the 
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trust.'*  Under  this  statute,  the  adminis- 
trator e.  t.  a.  has  power  to  sell  real  estate 
under  the  power  contained  in  the  will 
where  the  same  is  mandatory,  even  though 
some  discretion  is  given  in  tiie  matter  to 
the  executors  as  to  time  and  terms  of  sale 
(Dilworth  v.  Rice,  48  Mo.  124) ;  and  under 
this  statute  the  public  administrator,  who 
has  taken  charge  of  the  estate  on  failure  of 
the  executor  to  qualify,  is  the  proper  per- 
son to  execute  a  power  of  sale  of  real 
estate  conferred  by  the  will  (Coil  v.  Pit- 
man, 46  Mo.  51),  and  the  same  is  true 
under  Revised  Statutes  of  1899,  §  137 
(Francisco  v.  Wingfield,  161  Mo.  542,  61 
S.  W.  842). 

And  the  administrator  c.  t.  a.  can,  by 
virtue  of  this  statute,  execute  the  power  of 
sale  where  the  donee  has,  for  any  reason, 
failed  to  do  so,  even  though  the  land  was 
devised  directly  to  the  donee  of  the  power, 
indicating  special  confidence  in  him.  Evans 
V.  Blackiston,  66  Mo.  437. 

But  in  the  Revision  of  1879,  §  137,  the 
last  phrase  in  the  statute  as  quoted  supra, 
i.  e.y  "or  if  such  person  fail  or  refuse  to 
perform  the  trust,"  was  omitted  while  the 
other  part  was  re-enacted.  In  Compton  v. 
McMahan,  19  Mo.  App.  494,  it  was  held 
that  since  the  revision,  the  question  must 
be  governed  wholly  by  the  common  law; 
hence,  where  the  power  was  conferred  upon 
the  executor  personally,  and  not  ratione 
officii,  or  annexed  to  the  office,  it  cannot  be 
executed  by  the  administrator  c.  t.  a.  But 
the  omitted  phrase  was  reinserted  by  the 
act  of  1883,  page  23.  Re  Rickenbaugh,  42 
Mo.  App.  328. 

An  administrator  o.  t.  a.  may  sell  the 
real  estate,  at  least  for  the  payment  of 
debts,  under  the  power  contained  in  the 
will,  bv  virtue  of  Nebraska  Compiled  Stat- 
utes, chapter  23,  where  there  was  no  special 
confidence  reposed  in  the  exeeuter.  Schroe- 
der  V.  Wilcox,  39  Neb.  136,  57  N.  W.  1031. 
The  statute  reads  as  follows:  "Section 
169.  Every  person  who  shall  be  appointed 
administrator  with  the  will  annexed  shall, 
before  entering  upon  the  execution  of  his 
trust,  give  bond  to  the  judge  of  probate  in 
the  same  manner  and  with  the  same  condi- 
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produced,  but  recited  iu  the  deed  itself. 
There  are  cases  which  support  plaintiffs' 
contention  (Fell  v.  Young,  63  HI.  110), 
but  the  weight  of  authority  sustains  the 
ruling  of  the  court  below.  In  Baeder  ▼. 
Jennings,  40  Fed.  200  (14),  216,  217,  Jus- 
tice Bradley,  at  circuit,  held  that,  other 
things  concurring,  the  recitals  in  an  ancient 
deed  were  some  eTidence  of  the  facts  re- 
cited, and  he  accordingly  admitted  the  ad- 
ministrator's deed  forty  years  old,  which 
purported  to  have  been  made  in  pursuance 
of  an  order  of  court  which  was  hot  pro- 
duced. A  similar  ruling  was  made  in  Wil- 
liams V.  Cessna,  43  Tex.  Civ.  App.  315, 
95  S.  W.  1106,  where  an  administrator's 
deed,  executed  more  than  thirty  years  be- 
fore the  trial,  was  admitted  on  the  faith 


of  its  recitals,  proof  being  made  that  pro- 
bate records  had  been  destroyed  by  fire. 
In  Willetts  v.  Mandlebaum,  28  Mich.  521, 
a  deed  reciting  that  it  was  made  in  pur- 
suance of  an  order  in  a  partition  suit  was 
admitted  on  proof  that  the  records  had 
been  lost,  the  court  holding  that  the  same 
strict  proof  was  not  required  of  ancient 
probate  proceedings  as  where  they  were  of 
reeent  date. 

See  also  Mumford  v.  Wardwell,  6  Wall. 
433,  18  L.  ed.  760;  Davis  v.  Gaines,  104 
U.  S.  386  (4),  398,  26  L.  ed.  757,  762;  Fulk- 
erson  v.  Holmes,  117  U.  S.  389,  29  L.  ed. 
915,  6  Sup.  Ct.  Rep.  780;  Taylor  v.  Benham, 

5  How.  272,  12  L.  ed.  149;  Carver  v.  Jack- 
son, 4  Pet.  83,  7  L.  ed.  790;  Crane  v.  Morris, 

6  Pet.  611,  8  L.  ed.  619;  Renter  v.  Stuckart, 


tion  as  is  required  of  the  executor,  and 
shall  proceed  in  all  things  to  execute  the 
trust  in  the  same  manner  as  an  executor 
would  be  required  to  do." 

"Section  173.  When  an  executor  ap- 
pointed in  any  will  shall  not  be  authorized, 
according  to  the  provisions  of  this  subdi- 
vision, to  act  as  such,  such  as  are  author- 
ized shall  have  the  same  authority  to  per- 
form every  act  and  discharge  every  trust 
required  and  allowed  by  the  will,  and  their 
acts  shall  be  as  valid  and  effectual  for 
every  purpose  as  if  all  were  authorized 
and  should  act  together;  and  administra- 
tors with  the  will  annexed  shall  have  the 
same  authority  to  perform  every  act  and 
discharge  every  trust  as  the  executor  named 
in  the  will  would  have  had,  and  their  acts 
shall  be  as  valid  and  effectual  for  any  pur- 
pose." 

"Section  190.  An  administrator  appointed 
in  the  place  of  any  former  executer  or  admin- 
istrator, for  the  purpose  of  administering 
the  estate  not  already  administered,  shall 
have  the  same  powers,  and  shall  proceed  in 
settling  the  estate  in  the  same  manner,  as 
the  former  executor  or  administrator  should 
have  had  or  done,  and  may  prosecute  or  de- 
fend any  action  commenced  by  or  against 
the  former  executor  or  administrator,  and 
may  have  execution  on  any  judgment  re- 
covered in  the  name  of  such  former  executor 
or  administrator." 

ITnder  New  Jersey  Rev.  Stat.  pp.  366, 
357,  §§  19,  20,  a  surviving  executor,  or  an 
administrator  c.  t.  a.,  may  sell  lands  by 
virtue  of  any  power  or  direction  in  the  will, 
unless  it  shall  be  otherwise  expressed  in 
the  will.  Chambers  v.  Tulane,  9  N.  J.  Eq. 
158;  Brush  v.  Young,  28  N.  J.  L.  242; 
Howell  V.  Sebring,  14  N.  J.  Eq.  89;  Lan- 
ning  V.  Sisters  of  St.  Francis,  35  N.  J.  Eq. 
392;  Naundorf  v.  Schumann,  41  N.  J.  Eq. 
14,  2  Atl.  609;  Joralemon  v.  Van  Riper,  44 
N.  J.  Eq.  298,  14  Atl.  479.  But  he  cannot 
do  so  where  the  power  is  based  upon  special 
confidence  of  the  testator  in  the  executor; 
Lanning  v.  Sisters  of  St.  Francis,  35  N.  J. 
Eq.  392;  Naundorf  v.  Schumann,  41  N.  J. 
Eq.  14,  2  Atl.  609;  and  under  P.  L.  of  1888, 
p.  395,  he  is  authorized  to  sell  the  real 
.   50  L.R.A.(N.S.) 


estate  if  the  power  is  not  based  upon  special 
confidence.  Griggs  v.  Veghte,  47  N.  J.  Eq. 
179,    19    Atl.    867;    Giberson    v.    Gib«rson, 

43  N.  J.  Eq.  116,  10  Atl.  403.  But  where 
the  power  is  based  upon  special  con- 
fidence, he  may  not  exercise  it.  Hegeman 
V.  Roome,  70  N.  J.  Eq.  562,  62  Atl.  392  (a 
substituted  executor). 

In  Varick  v.  Smith,  67  N.  J.  Eq.  1,  58  Atl. 
168,  the  effect  of  the  New  Jersev  statutes 
is  summed  up  as  follows:  ''The  legislation 
existing  prior  to  the  passage  of  the  act  of 
1888,  above  cited,  has  been  frequently  before 
the  Qourts.  It  has  been  uniformly  held  that 
it  conferred  power  on  the  administrator 
with  the  will  annexed  to  exercise  powers  of 
sale  conferred  by  the  will  upon  executors 
qua  executors,  but  not  where  the  power  de- 
volved on  the  executors  as  trustees,  with 
trust  duties  to  perform.  Griggs  v.  Veghte, 
47  N.  J.  Eq.  179,  19  Atl.  867;  Brush  v. 
Young,  28  N.  J.  L.  237 ;  Zabriskie  v.  Wetmore, 
26  N.  J.  Eq.  22;  Weiland  v.  Tewnsend,  33 
N.  J.  Eq.  393;  Lanning  v.  Sisters  of  St. 
Francis,  35  N.  J.  Eq.  3^:  Stoutenburffh  v. 
Moore,  37  N.  J.  Eq.  63,  affirmed  in  38  N.  J. 
Eq.  281;  Naundorf  v.  Schumann,  41  N.  J. 
Eq.  15;  2  Atl.  609;  Joralemon  v.  Van  Riper, 

44  N.  J.  i:q.  299,  14  Atl.  479;  Giberson  v. 
Giberson,  43  N.  J.  Eq.  116,  10  Atl.  403," 
cited  and  followed  in  Casselman  ▼.  Mc- 
Cooley,  73  N.  J.  Eq.  253,  67  Atl.  436.  In 
both  these  cases  a  point  is  made  of  the 
fact  that  the  real  estate  was  devised  to  the 
executors,  thus  vesting  title  in  them;  hence, 
the  administrator  c.  t.  a.  could  not  convey. 

And  the  same  is  true  where  the  executors 
had  an  implied  power  of  sale.  Ker  v.  Banta, 
71  N.  J.  Eq.  49^  63  Atl.  550. 

New  York  statute,  1  Rev.  Laws  1813,  p. 
316,  §  21,  re-enactin«  Rev.  Laws  1801,  vol. 
1,  p.  541,  §  20,  provides:  "That  in  all  cases 
where  administration  shall  be  granted  with 
a  will  or  testament  annexed,  the  will  of  thf* 
deceased  in  such  testament  expressed  shall 
be  observed  and  performed;  and  that  this 
act  shall  extend  to  administrators  with 
such  will  annexed,  in  the  same  manner  as 
if  they  were  executors  named  in  such  will." 
The  statute  2  Rev.  Stat.  16,  2d  ed.  §  22  pro- 
vides:   ''In  all  cases  where  letters  of  admin- 
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181   111.  540-542,  54  N.  E.  1014;  Buhols  v. 
Boudousquie,  6  Mart.  N.  S.  153. 

2.  The  plaintiff,  however,  insists  that, 
even  if  the  recitals  are  sufficient  to  show 
that  Mrs.  Wilson  had  qualified  as  executrix, 
her  deed  could  not  operate  to  convey  the 
fee,  inasmuch  as  she  could  not,  by  herself, 
execute  the  power  conferred  upon  herself 
and  her  brother-in-law  jointly.  It  was  urged 
that,  in  this  respect,  as  in  all  others  relat- 
ing to  the  construction  of  wills,  the  testa- 
tor's intention  must  govern;  that  he  had 
indicated  special  confidence  in  the  discre- 
tion of  his  brother,  and  while  contemplat- 
ing that  it  might  be  necessary  to  sell  the 
property,  had  expressly  provided  that  this 
could  not  be  done  unless  both  the  wife  and 
the  brother  joined    in    the   deed.     It    was 


further  argued  tliat  this  particular  testa- 
mentary requirement,  for  the  combined  dis- 
cretion of  the  two,  coincided  with  the  gen- 
eral rule  that  a  joint  power  cannot  be 
exercised  by  the  survivor. 

This  is  true  where  the  power  has  been 
given  A  and  B  by  name,  and  according  to 
some  cAses,  it  is  true  also  where  given  to 
A  and  B,  executors.  It  is  not  so  where 
the  power  has  been  conferred  upon  A  and 
B,  as  executors,  or  where  the  power  is 
coupled  with  an  interest.  These  distinc- 
tions have  given  rise  to  endless  controver- 
sies aiul  conflicting  decisions, — a  result 
naturally  to  be  expected  where  an  official 
title  has  been  treated  as  a  mere  means  of 
describing  the  persons  instead  of  designat- 
ing the  capacity  in  which  they  were  to  act. 


istratlon  with  the  will  annexed  shall  be 
granted,  the  will  of  the  deceased  shall  be 
observed  and  performed;  and  the  adminis- 
trators with  such  will  annexed  shall  have 
the  rights  and  powers,  and  be  subject  to 
the  same  duties,  as  if  they  had  been  named 
executors  in  such  will."  In  Conklin  v.  Eger- 
ton,  21  Wend.  430,  Justice  Cowen,  in  a 
lengthy  and  well-reasoned  case,  held  that 
these  statutes  refer  only  to  administration 
of  personal  property,  hence  do  not  enable 
an  administrator  c.  t.  a.  to  execute  a  power 
of  sale  of  real  estate  conferred  by  will  upon 
the  executors.  The  decision  was  afj^rmed 
in  25  Wend.  224,  but  on  other  grounds,  and 
this  particular  question  was  left  undecided. 

In  Bain  v.  Matteson,  54  N.  Y.  663,  a 
case  not  reported  in  full,  it  is  said:  "Chan- 
cellor Walworth  substantially  held,  in  De 
Peyster  v.  Clendining,  8  Paige,  310,  that  an 
administrator  with  the  will  annexed  suc- 
ceeded to  all  the  powers  of  the  executors 
named  in  the  will.  This  was  denied  in  a 
very  elaborate  opinion  of  Mr.  Justice 
Cowen,  in  Conklin  v.  Egerton,  21  Wend. 
430,  and  subsequently  in  the  court  for  the 
correction  of  errors,  in  the  same  case,  on 
writ  of  error  (25  Wend.  224),  but  the  pre- 
cise point  was  left  undecided.  Afterward, 
the  discussion  was  largely  continued  by 
Judge  Duer,  in  the  superior  court  of  the 
city  of  New  York,  in  the  case  of  Dora i nick 
V.  Michael,  4  Sandf.  401.  I  am  not  aware 
f^at  the  question  bas  a^ain  been  mooted  in 
the  courts,  but  am  inclined  to  think  that, 
under  the  language  of  the  Revised  Statutes, 
an  administrator  with  the  will  annexed  in 
all  respects  takes  the  powers  of  a  renouncing 
or  deceased  executor,  unless  a  personal  con- 
fidence, in  the  discretion  of  the  person  who 
is  named  as  executor,  is  plainly  expressed 
or  to  be  implied.  Where  the  power  or  trust 
appears  to  be  annexed  to  the  office  of  exec- 
utor, it  may  be  executed  bv  an  administra- 
tor with  the  will  annexed. 

In  Bingham  v.  Jones,  25  Hun,  6,  it  was 
held  that  where  an  executor  could  not  pos- 
sibly discharge  the  duties  imposed  upon 
him  without  selling  the  real  estate,  and  the 
duty  of  selling  was  thus  made  imperative, 
the  administrator  c.  t.  a.  had  power  and 
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authority  to  sell  the  real  estate  by  virtue  of 
the  power  of  sale  in  the  will;  but  the  court 
admits  that  the  question  is  not  a  settled 
one,  and  refers  to  the  statement  in  Bain 
V.  Matteson,  quoted  supra. 

However,  the  question  '•vas  definitely  de- 
cided by  the  court  of  last  resort  in  Mott  v. 
Ackerman,  92  N.  Y.  539,  wherej  at  page 
552,  the  court  said:  "But  we  are  of  opin- 
ion that  the  administrator  with  the  will  an- 
nexed has  authority  to  make  the  necessary 
deed.  The  question  has  been  left  by  the 
disagreement  of  the  courts  in  some  uncer- 
tainty, which  should  be  dispelled  so  far  as 
it  is  possible  to  do  so.  The  statute  providers 
that  administrators  with  the  will  annexed 
'shall  have  the  same  rights  and  powers  and 
be  subject  to  the  same  duties  as  if  they 
had  been  named  executors  in  such  will,* 
(2  Kev.  Stat.  72,  §  22.)  In  construing  this 
statute  great  diff'erences  of  opinion  have 
arisen  (De  Peyster  v.  Clendining,  8  Paige, 
296;  Conklin  \.  Egerton,  21  Wend.  430, 
affirmed  in  25  Wend.  224;  Koome  v.  Philips, 
27  N.  Y.  357;  Bain  v.  Matteson,  54  N.  Y. 
663;  Bingham  v.  Jones,  25  Hun,  6).  The  de- 
bate has  turned  mainly  upon  the  inquiry  what 
are  the  distinctive  duties  of  an  executor  as 
such,  and  when  they  are  to  be  regarded  as 
not  appertaining  to  his  office,  but  as  per- 
sonal to  the  trustee.  Where  the  will  gives 
a  power  to  the  donee  in  a  capacity  distinc- 
tively different  from  his  duties  as' executor, 
so  that  as  to  suph  duties  he  is  to  be  re- 
garded wholly  as  trustee,  and  not  at  all  as 
executor;  and  where  the  power  granted  or 
the  duty  involved  imply  a  personal  confi- 
dence reposed  in  the  individual  over  and 
above  and  beyond  that  which  is  ordinarily 
implied  by  the  selection  of  an  executor, — 
there  is  no  room  for  doubt  or  dispute.  In 
such  case  the  power  and  duty  are  not  those 
of  executors,  virtute  officii,  and  do  not  pass 
to  the  administrator  with  the  will  annexed. 
But  outside  of  such  cases  the  instances  are 
numerous,  in  which,  by  the  operation  of  a 
power  in  trust,  authority  over  the  real 
estate  is  given  to  the  executor  as  such,  and 
the  l)etter  to  enable  him  to  perform  the  re- 
quirements of  the  will.  It  will  not  do  to 
say,   in  the  present  state  of  the  law,  that 
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It  1b,  of  course,  true  that  the  same  per- 
sons may  be  referred  to  in  different  capaci- 
ties in  the  same  will.  A  and  B  may  be 
donees  of  a  naked  power;  or  A  and  B,  who 
are  the  executors,  may  be  donees  of  such 
a  naked  power;  or  A  and  B,  executors,  may 
be  given  a  power  to  be  exercised  in  their 
official  capacity.  In  Sugden  on  Powers, 
3d.  Am.  ed.  vol.  1,  p.  146,  it  was  said  "that 
the  liberality  of  modern  times  will  prob- 
ably induce  the  courts  to  hold  that  in 
every  case  where  the  power  is  given  to  exec- 
utors, as  the  office  survives,  so  may  the  pow- 
er." This  prediction  has  not  been  altogether 
fulfilled,  though  the  tendency  is  to  hold 
that  the  words  "A  and  B,  executors,"  "A 
and  B,  hereinafter  named  as  executors," 
my  said  executors,"  are  not  a  roundabout 
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means  of  designating  the  individuals  who 
are  to  act,  but  confer  power  upon  them  in 
their  official  capacity  which  may  be  exer- 
cised by  the  survivor. 

The  plaintiffs,  insisting  that  the  rule 
contended  for  by  them  is  a  rule  of  prop- 
erty, argue  that  the  authority  to  "my  execu- 
tor and  executrix  hereinafter  named"  con- 
ferred power  upon  Adelaide  Wilson  and 
Thomas  O.  Wilson  nominatim  and  as  indi- 
viduals only, — the  words  executrix  and 
executor  being  merely  descriptive  of  the 
persons  later  referred  to  by  name,  rather 
than  designating  the  capacity  in  which  they 
were  to  act.  Numerous  cases  referred  to 
in  Robinson  v.  Allison,  74  Ala.  254,  are 
relied  on  to  sustain  the  contention.  Many 
authorities  to  the  contrary  are  cited  by  the 


whenever  a  trust  or  trust  power  is  conferred 
upon  executors,  relating  to  real  estate,  some 
personal  confidence  distinct  from  that  re- 
posed in  executors  is  implied.  An  execu- 
tor if  always  a  trustee  of  the  personal 
estate  for  those  interested  under  the  will. 
We  have  recently  so  decided  where  the  trust 
character  could  only  be  derived  from  the 
office  and  its  relation  to  rights  claimed 
through  it  (Wager  v.  Wager,  89  N.  Y.  161). 
And  we  have  held,  also,  that,  where  a  will 
devised  and  bequeathed  to  the  executors  the 
residue  of  real  and  personal  estate,  in  trust, 
to  sell  and  convert  the  same,  to  divide  the 
balance  into  shares,  to  invest  it  in  bond 
and  mortgage,  and  to  pay  over  the  income 
for  a  time,  and  finally  the  principal,  the 
proceeds  of  the  land  sold  became  legal  assets 
in  the  hands  of  the  executor,  for  which  he 
was  liable  officially,  and  for  which  his  sure- 
ties were  responsible;  and  that  an  objection 
that  he  held  the  proceeds  as  trustee,  and 
not  as  executor,  and  could  only  be  made 
accountable  in  equity,  was  not  well  taken 
(Hood  V.  Hood,  85  N.  Y.  571).  We  have 
no  doubt,  therefore,  that  where  a  power  of 
sale  is  given  to  executors  for  the  purpose 
of  paying  debts  and  legacies,  or  either,  and 
especially  where  there  is  an  equitable  con- 
version of  land  into  money  for  the  purpose 
of  such  payment  and  for  distribution,  and 
the  power  of  sale  is  imperative,  and  does 
not  grow  out  of  a  persoipal  discretion  con- 
fided to  the  individual,  such  power  belongs 
to  the  office  of  executor,  and  under  the  stat- 
ute, passes  to  and  may  be  exercised  by  the 
administrator  with  the  will  annexed.  That 
is  the  case  before  us,  and  the  deed  of  the 
administrator  with  the  will  annexed  will 
be  as  effectual  as  would  have  been  that  of 
the  executor  if  he  had  survived." 

Section  2613,  N.  Y.  Code  of  Civil  Pro- 
cedure, providing  that  administrators  c.  t. 
a.  shall  "have  the  rights  and  powers  .  .  . 
as  if  they  had  been  named  as  executors  in 
the  will,"  does  not  apply  where  the  power 
of  sale  in  the  will  is  discretionary,  hence 
in  such  case  the  administrator  c.  t.  a.  can- 
not execute  the  power.  Coann  v.  Culver, 
188  N.  Y.  9,  80  N.  E.  362. 

So  that,  under  these  statutes,  where  the 
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power  conferred  upon  the  executors  was 
personal  and  discretionary,  the  administra- 
tor c.  t.  a.  cannot  exercise  it.  Mott  v.  Ack- 
erman,  92  N.  Y.  539;  Cooke  v.  Piatt,  98 
N.  Y.  35;  Simmons  v.  Taylor,  19  App.  Div. 
499,  46  N.  Y.  Supp.  730. 

But  the  statute  does  apply  where  the 
power  is  imperative  in  its  nature,  or  was 
distinctly  conferred  upon  the  executor  as 
such,  i.  e.,  annexed  to  the  office,  or  given 
ratione  officii.  Coann  v.  Culver,  188  N.  Y. 
9,  80  N.  E.  362;  McGarry  v.  McMahon,  124 
App.  Div.  607,  109  N.  Y.  Supp.  61;  Smith 
V.  Bush,  59  Misc.  648,  111  N.  Y.  Supp.  428; 
Williams  v.  Williams,  152  App.  Div.  323, 
138  N.  Y.  Supp.  990;  Scott  v.  Douglas,  39 
Misc.  655,  80  N.  Y.  Supp.  354;  Ayers  v. 
Courvoisier,  101  App.  Div.  97,  91  N.  Y. 
Supp.  549. 

That  an  administrator  c.  t.  a.  may  sell  the 
real  estate  by  virtue  of  the  power  of  sale  in 
the  will,  where  the  power  was  mandatory, 
and  not  based  upon  personal  confidence, 
was  also  held  under  New  York  statutes  in: 
Carpenter  v.  Bonner,  26  App.  Div.  462,  50 
N.  Y.  Supp.  298;  Clifford  v.  Morrell,  22 
App.  Div.  470,  48  N.  Y.  Supp.  83;  Ayers 
V.  Courvoisier,  101  App.  Div.  97,  91  N*  Y. 
Supp.  549;  Re  Christie,  59  Hun,  153,  13 
N.  Y.  Supp.  202,  affirmed  in  133  N.  Y.  473, 
31  N.  E.  515;  Meehan  v.  Brennan,  16  App. 
Div.  395;  45  N.  Y.  Supp.  57;  Campbell  v. 
Jennings,  22  Misc.  406,  50  N.  Y.  Supp.  278. 

And  where  the  power  was  discretionary 
and  based  upon  personal  confidence,  if  the 
executors  had  exercised  their  discretion  by 
making  a  contract  for  the  sale  of  real 
estate,  with  all  details,  the  administrator 
c.  t.  a.  had  power  to  convey  in  fulfilment 
of  the  agreement,  by  virtue  of  the  New  York 
statute.  Farmers'  Loan  k  Trust  Co.  v. 
Eno,  35  Fed.  89. 

And  where  the  land  is  devised  to  the  ex- 
ecutors as  trustees,  under  1  Rev.  Stat.  p. 
728,  §  55,  suddiv.  2,  with  directions  to  sell 
and  divide  the  proceeds  among  the  bene- 
ficiaries, the  administrator  c.  t.  a.  cannot 
exercise  the  power,  for  the  court  should, 
under  §  68,  p.  730,  appoint  a  trustee  upon 
the  death  of  the  executor,  and  it  would  be 
the  duty  of  the  trustee  to  aell  the  land. 
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defendant  in  error, — among  which  are  Braa- 
Bi>y  V.  Chalmers,  4  De  G.  M.  &  G.  528; 
Davis  V.  Christian,  15  Gratt.  12;  Smith 
V.  Winn,  27  S.  C.  698,  4  S.  E.  240,  where 
the  power  was  given  ''executors  hereinafter 
named."  Weimar  v.  Fath,  43  N.  J.  L.  1. 
See  also  Gould  v.  Mather,  104  Mass.  286; 
Zebach  v.  Smith,  3  Binn.  69,  5  Am.  Dee. 
362;  aay  v.  Hart,  7  Dana,  1;  Wolfe  v. 
Hines,  93  Ga.  329,  20  S.  E.  322;  Wood  ▼. 
Sparks,  18  N.  G.  (1  Dev.  &  B.  L.)  889. 

3.  It  is  unnecessary  to  attempt  to  recon- 
cile the  authorities  or  to  determine  which 
rule  obtains  in  the  District  of  Columbia. 
For,  reading  this  will  as  a  whole,  it  is 
clear  that  the  power  survived  because 
coupled  with  an  interest.  It  is  true  that 
the  will  did  not  specifically  give  the  execu- 


tors any  interest  in  the  land,  nor  was  the 
word  "trust"  used  by  the  testator.  But  the 
power  to  sell  was  coupled  with  the  active 
and  continuing  duty  of  managing  the  prop- 
ert7,  making  disposition  thereof,  and  chang- 
ing investments  for  the  advantage  of  his 
famil7.  Debts  were  to  be  paid  and  the 
executors  were  to  care  for  the  slaves.  If,  in 
their  discretion,  it  became  necessary,  "my 
executor  and  executrix  hereinafter  named" 
were  to  sell  all  of  the  property  and  reinvest 
the  proceeds  in  good  stocks  or  otherwise; 
"in  fact,  to  exercise  a  sound  discretion  in 
the  management,  disposition,  and  invest- 
ment of  my  said  estate  [for  the  benefit  and 
advantage  of]  my  wife  and  children."  This 
was  not  a  mere  naked  power  to  sell,  but 
created  an  interest  or  raised  a  trust  which 


Horsfield  v.  Black,  40  App.  Div.  264,  67 
N.  Y.  Supp.  1006. 

Where  land  was  devised  in  fee  to  an  ex- 
ecutor, who  was  empowered  to  sell  testator's 
real  estate,  the  power  became  merged  in  the 
fee,  and  the  administrator  c.  t.  a.  had  no 
power  to  sell  the  real  estate  bo  devised. 
Fay  V.  Taylor,  31  Misc.  32,  63  N.  Y.  Supp. 
672. 

North  Carolina  Revised  Statutes,  chap. 
46,  §  34,  authorizes  the  administrator  c.  t. 
a.  to  ftell  real  estate  under  the  power 
granted  by  the  will  to  the  executors,  where 
all  the  executors  have  died  or  refused  to 
accept  the  office,  and  while  an  administra- 
tor c.  t.  a.  appointed  by  reason  of  there 
having  been  no  executor  named  in  the  will 
is  not  within  the  letter  of  the  statute,  he  is 
within  its  spirit;  hence,  he  may  execute  the 
power  of  sale  contained  in  the  will.  Hester 
v.  Hester,  37  N.  C.  (2  Ired.  Eq.)  330;  Smith 
V.  MeCrary,  38  N.  C.   (3  Ired.  Eq.)  204. 

And  Code,  §  2168,  confers  on  administra- 
tors c.  t.  a.  the  like  powers  as  the  will  con- 
ferred upon  the  executors;  hence,  where  the 
executors  had  renounced  their  right  to 
qualify,  the  administrator  c.  t.  a.  could  sell 
real  estate  under  powers  granted  to  the  ex- 
ecutors named  in  the  will.  Council  v. 
Averett,  96  N.  C.  131;  SUte  v.  Pool,  106 
N.  C.  698,  10  S.  E.  1033. 

Revised  Code,  chap.  46,  §  40,  provides 
that  "when  part  of  the  executors  of  any 
person  making  a  will  of  lands,  to  be  sold 
by  his  executors,  die  or  refuse  to  take  upon 
them  the  administration;  or  when  all  the 
executors  die,  or  refuse  to  take  upon  them 
the  administration;  or  when  there  is  no  ex- 
eeutor  named  in  a  will  devising  lands  to  be 
sold,  or  to  be  sold  by  executors, — in  every 
such  case,  such  executors  as  qualify,  or, 
having  qualified,  do  survive,  or  the  admin- 
istrator with  the  will  annexed,  may  sell 
such  land,  etc."  An  administrator  c.  t.  a. 
has  no  power  to  sell  testator's  real  estate 
under  this  statute,  if  it  be  decided  that  the 
executors  did  not  possess  the  power  under 
the  will  to  do  s5.  Gay  v.  Grant,  101  N.  C. 
213,  8  S.  E.  99,  106. 

In  Elstner  v.  Fife,  32  Ohio  St.  368,  at 
page  370,  the  court  said :  "It  is  claimed  by 
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the  plaintiffs  that  the  administrator  with 
the  will  annexed  had  no  power  to  make 
either  the  sale  or  the  conveyance.  'Unaided 
by  the  statute  this  would  be  true.  But  the 
statutes  in  force  when  the  sale  and  deed 
were  made  clearly  conferred  the  power.  The 
59th  section  of  the  wills  act  provided  that 
where  a  will  contains  a  power  to  sell  real 
estate,  and  the  executor  named  in  the  will 
refuses  to  accept  the  trust,  or  dies  before 
the  power  is  executed,  *the  sale  or  convey- 
ance, or  both,  shall  be  made  by  the  admin- 
istrator with  the  will  annexed.'  38  Ohio 
Laws,  120,  same  as  §  65,  Swan  &  Critch- 
field,  1629.  By  an  amendatory  act,  passed 
March  8,  1846,  the  provisions  of  that  sec- 
tion were  extended  to  cases  where  executors 
resign  without  executing  the  power,  and 
administrators  with  the  will  annexed  are 
expressly  authorized,  in  such  cases,  to 
execute  such  power.  43  Ohio  Laws,  66,  and 
Swan  &  Critchfield,  1629,  note." 

The  earlier  Pennsvlvania  statute,  as  re- 
enacted  19th  of  April  1794,  §  17,  which  pro- 
vides: "In  all  cases  where  the  register 
hath  used  heretofore  to  grant  administra- 
tion, with  a  testament  annexed,  he  shall 
continue  so  to  do,  and  the  will  of  the  de- 
ceased in  such  testaments  expressed  shall 
be  performed'  and  observed  in  such  manner 
as  it  should  have  been  if  this  act  had  never 
been  made,"— does  not  enable  an  administra- 
tor c.  t.  a.  to  efecute  a  power  of  sale  of 
real  estate  conferred  by  will  upon  the  ex- 
ecutors. Moody  V.  Vandyke,  4  Binn.  31,  5 
Am.  Dec.  386;  Moody  v.  Fulmer,  3  Grant, 
Cas.  17. 

But  the  act  of  March  12th,  1800,  gave 
power  to  the  administrator  c.  t.  a.  to  con- 
vey real  estate  under  the  power  conferred 
upon  the  executors  by  the  will.  Moody  v. 
Fulmer,  supra;  Meredith's  Estate,  1  Pars. 
Sel.  Eq.  Cas.  433.  In  this  latter  case  the 
court  reviews  the  statutes,  including  that 
of  1834,  as  follows:  "By  the  act  of  the  31st 
of  March,  1790,  §  4,  it  was  declared  'that 
when,  by  the  last  will  and  testament  of  a 
decedent,  a  naked  authority  only  to  sell 
lands,  etc.,  shall  be  given  to  executors,  they 
shall  hold  the  same  interest  in  such  lands, 
etc.,  and  shall  have  the  same  powers  and 
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would  preserve  the  power  to  sell  without 
regard  to  whether  the  interest  was  bene- 
ficial to  the  executors  or  not.  For  it  is 
"the  possession  of  a  right  in  the  subject 
over  which  the  power  is  to-be  exercised 
that  makes  the  interest"  or  creates  "an 
authority  coupled  with  an  interest"  which 
"survives  for  the  purpose  of  effecting  the 
object  of  the  power."  Peter  v.  Beverly, 
10  Pet.  632,  564,  9  L.  ed.  522,  635;  Tay- 
lor V.  Benham,  6  How.  233,  12  L.  ed.  130; 
Pom.  Eq.  Jur.  3d  ed.  §  1011. 

And  even  if,  as  claimed,  the  power  to 
sell  was  not  mandatory,  it  was  coupled 
with  duties  which,  though  to  be  exercised 
at  their  discretion,  could  not  be  arbitrar- 
ily disregarded  by  the  executors.  The  duty 
of    management    raised    the   obligation   to 


care  for  the  property,  keep  it  insured,  pay 
the  taxes,  and  collect  the  rents.  Adelaide 
Wilson  and  Thomas  0.  Wilson,  whether  act- 
ing as  executors,  or  as  trustees  by  implica- 
tion, having  accepted  the  appointment,  were 
bound  also  to  appropriate  the  income 
from  the  land  or  the  dividends  from  the 
stock  to  the  maintenance  of  the  family 
and  the  education  of  the  minor  children. 
For  neglect  so  to  do  any  one  of  the  cestuis 
que  trust  would  have  been  entitled  to  main- 
tain a  bill  against  the  executors  or  trus- 
tees, to  compel  them  to  discharge  the  duties 
for  the  performance  of  which  full  power 
had  been  conferred.  The  rights  of  the 
beneficiary  would  not  cease  upon  the  death 
of  either  of  the  representatives;  and  as 
the  duty  to  manage  survived,  and  followed 


authorities  respecting  the  same,  as  if  such 
lands,  etc.,  were  devised  to  them  to  be  sold.' 
By  the  act  of  the  12th  of  March  1800,  this 
power  was  further  defined,  and  extended  to 
embrace,  among  others,  cases  where  lands 
were  devised  to  executors  to  be  sold,  or 
where  authority  was  given  to  executors  to 
make  sales  of  land,  and  where  one  or  more 
of  the  executors  had  refused  to  execute  the 
trust,  or  had  renounced  his  executorship. 
In  which  cases  authority  was  given  to  the 
actinff  executors  to  execute  the  trust.  It 
was  further  provided  by  the  3d  section  of 
this  act,  that  where  all  the  executors  of 
such  a  will  were  deceased,  or  refused  or  re- 
nounced, and  letters  of  administration  with 
the  will  annexed  had  been  granted,  that  the 
administrators  with  the  will  annexed  should 
have  as  full  power  to  sell  and  convey  the 
land  devised  or  directed  to  be  sold  as  was 
possessed  by  the  executors  named  in  the 
will.  The  13th  and  14th  sections  of  the 
revised  act  of  1834  re-enact  these  provisions 
of  the  act  of  March,  1800,  except  those  em- 
braced in  the  3d  section,  in  reference  to 
which  they  are  entirely  silent,  neither  sup- 
plying nor  directly  repealing  it.  But  by 
the  67th  section  of  the  act  of  1834,  it  is  de- 
clared that  'all  and  singular  the  provisions 
of  this  act  relative  to  the  powers,  duties, 
and  liabilities  of  executors  are  hereby  ex- 
tended to  administrators  with  the  will  an- 
nexed.' This  section  was  clearly  intended 
to  supply,  among  other  things,  the  3d  sec- 
tion of  the  act  of  1800,  the  provisions  of 
which  the  revisers  preferred  introducing  in 
this  general  form,  in  one  of  the  concluding 
sections  of  the  revised  statute.  In  their 
report,  they  refer  to  the  3d  section  of  the 
act  of  1800,  as  embraced  by  this  section, 
and  declare  that,  for  the  sake  of  brevity, 
they  h«rve  introduced  this  general  provision, 
placing  administrators  with  the  will  an- 
nexed on  the  same  footing  in  every  respect 
with  SKecutors.  But  if  it  could  be  success- 
fully contended  that  the  provisions  of  the 
3d  section  of  the  act  of  1800  are  not  em- 
braced within  the  enactments  of  the  re- 
vised act  of  1834,  then  the  former  must 
still  remain  in  full  force.  For  the  repealing 
clause  of  the  act  of  1834  only  extends  to 
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acts  thereby  altered  or  supplied.  If,  there- 
fore, the  act  of  1834  repeals  that  of  1800, 
it  supplies  its  provisions ;  if  it  does  not,  then 
the  act  of  1800  remains  in  full  vigor.  The 
circumstance  that  the  testator  requires  two 
of  his  executors  at  least  to  concur  in  the 
sale  of  his  real  estate  has  no  influence  on 
the  question  of  the  capacity  of  the  admin- 
istrator with  the  will  annexed  to  execute 
the  trusts  of  the  will.  He  succeeds  by 
virtue  of  his  office  to  all  the  unexecuted 
powers  of  his  predecessors  in  the  trust, 
whether  the  latter  were  few  or  many.  He 
neither  supplies  the  place  of  one  nor  two, 
but  of  all,  and  possesses  the  authorities  en- 
joyed by  them  all.  In  the  opinion  of  the 
court,  the  administrator  with  the  will  an- 
nexed of  William  Meredith,  deceased,  has 
the  power  to  make  the  sale  of  this  estate 
required  by  the  petitioner,  and  it  is  his  duty 
to  proceed  to  do  so." 

But  it  was  held  in  Ross  v.  Barclay,  18 
Pa.  179,  66  Am.  Dec.  616,  that  "no  statute 
of  Pennsylvania  empowers  an  administra- 
tor with  the  will  annexed  to  execute  a  trust 
of  land  confided  to  an  executor  by  title  or 
name,  for  any  other  purpose  than  to  sell 
for  payment  of  debts,*^  and  that  ''by  force 
of  the  act  of  the  24th  of  February,  1834, 
.  .  .  he  nmy  execute  a  power  to  sell  in 
order  to  bring  the  land  into  a  course  of  ad- 
ministration, but  not  to  execute  a  trust  for 
a  collateral  purpose;  for  instance,  to  man- 
age the  property  and  invest  the  proceeds 
for  accumulation;  or  to  maintain  the  widow 
and  children ;  or  to  turn  the  land  into  money 
for  the  convenience  of  partition;  or  to  ex- 
ercise any  discretionary  power  confided  im 
his  predecessor  in  the  administration  for 
his  personal  fitness  and  fidelity;"  that  for 
purposes  purely  administrative  the  devise 
of  a  power  has  for  him  the  effect  of  a  de- 
vise of  title,  and  he  is  placed  upon  an  equal 
footing  with  a  surviving  executor,  but  not 
on  a  footing  with  a  testamentary  trustee. 

And  in  Waters  v.  Margerum,  60  Pa.  39, 
where  the  will  gave  to  the  executors  power 
to  purchase  some  land,  to  save  a  debt 
evidenced  by  a  mortgage,  testator  being 
mortgagee,  and  sell  it  at  their  discretion, 
pay  part  of  the  proceeds  to  certain  legatees 
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the  land,  lo  did  the  coupled  power  of  sale, 
which  was  "manifestly  subservient  and 
auxiliary  to  the  execution  of  the  trusts 
which  the  testator  had  seen  fit  to  connect 
with  the  administration  of  his  will."  Grould 
y.  Mather,  104  Mass.  286;  Tobias  v.  Ketch- 
urn,  32  N.  Y.  319.  For  "where  the  duties 
imposed  upon  the  executors  are  active  and 
render  the  possession  of  the  estate  con- 
venient and  reasonably  necessary,  [they] 
.  .  .  will  be  deemed  trustees  for  the  per- 
formance of  those  duties  to  the  same  extent 
as  though  declared  so  to  be  in  the  most  ex- 


plicit terms."  Ward  v.  Ward,  105  N.  Y.  68, 
11  N.  E.  373;  Toronto  General  Trust  Co.  v. 
Chicago,  B.  &  Q.  R.  O).  123  N.  Y.  44,  25  N. 
E.  198;  Gray  v.  Lynch,  8  Gill,  404,  423; 
Weimer  v.  Path.  43  N.  J.  L.  1. 

The  duties  imposed  by  the  will  continued 
after  thtf  death  of  Thomas  0.  Wilson,  and 
the  power  to  sell  was  lawfully  exercised 
by  Adelaide  Wilson,  surviving  executrix, 
when  she  executed  the  deed  to  Huyck,  the 
predecessor  in  title  of  the  plaintiff.  The 
judgment  is  affirmed. 


and  invest  the  remainder,  it  was  held  upon 
the  authority  of  Ross  v.  Barclay,  supra, 
that  the  administrator  c.  t.  a.  could  not 
sell  the  land,  since  such  sale  would  not  be 
for  the  purpose  of  bringing  the  land  into 
the  course  of  administration,  but  for  the 
convenience  of  partition.  And  these  two 
cases  were  followed  in  Re  Kline,  2  Legal 
Ghron.  127. 

In  both  Ross  v.  Barclay  and  Waters  v. 
Margerum,  the  sale  was  ordered  for  the 
purpose  of  reinvesting  the  funds;  hence, 
the  expression,  "for  the  convenience  of  par- 
tition," was  dictum.  This  fact  is  pointed 
out  in  Chew  v.  Evans,  by  Sharswood,  J.,  at 
Nisi  Prius,  reported  in  8  Phila.  103,  and  it 
was  held  a  power  to  sell  for  the  purpose  of 
distributing  proceeds  amongst  persons 
named  in  the  will  is  a  power  belonging  to 
the  executor  virtute  officii,  and  could  be  ex- 
ecuted by  the  administrator  c.  t.  a.  by 
virtue  of  the  acts  of  assembly.  The  de- 
cision was  affirmed  on  that  opinion  in  Evans 
V.  Chew,  71  Pa.  47. 

And  Evans  v.  Chew,  supra,  was  cited  and 
followed  in  Lantz  v.  Boyer,  81  Pa.  325. 

And  Meredith's  Estate,  supra,  is  cited 
with  approval  and  followed  in  Keefer  v. 
Schwartz,  47  Pa.  503,  and  Potts  v.  Brene- 
man,  182  Pa.  295,  37  Atl.  1002,  to  the  same 
effect. 

It  is  settled  law  that,  under  the  acts  of 
assembly  of  Pennsylvania,  quoted  supra, 
the  adminstrator  c.  t.  a.  may  sell  the  real 
estate  by  virtue  of  the  powers  of  sale  in 
the  will,  where  the  power  was  conferred 
upon  the  executors  virtute  officii,  Evans  v. 
Chew,  supra;  Lantz  v.  Boyer,  supra;  Jack- 
man  V.  Delafield,  86  Pa.  381;  Re  Still,  12 
Pa.  Co.  Ct.  379;  Livingood  v.  Hoffner,  21 
W.  N.  C.  148,  13  Atl.  187;  Tarrence  v. 
Reuther,  13  Mont^.  Co.  L.  Rep.  162,  affirmed 
in  185  Pa.  279,  39  Atl.  956;  Shalter's  Ap- 
peal, 43  Pa.  83,  82  Am.  Dec.  552;  Keefer  v. 
Schwartz,  47  Pa.  503. 

Where  all  the  duties  belonging  strictly  to 
the  office  of  executor  have  been  performed, 
but  the  trust  duties,  including  a  sale  of  real 
estate  under  the  power  conferred  by  will, 
remain  to  be  performed,  and  the  court  has 
appointed  a  trustee  under  statutory  author- 
ity to  succeed  the  executors,  the  administra- 
or  c.  t.  a.  has  no  power  to  sell  the  real 
estate.  Gehr  v.  McDowell,  206  Pa.  100,  55 
Atl.  851. 

Rhode  Island  Gen.  Laws  1907,  chap.  812, 
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§  26,  provides:  "Executors  for  the  time  be- 
ing, or  administrators  with  the  will  an- 
nexed, shall  have  the  same  powers  to  sell, 
lease,  or  mortgage,  and  make  conveyance 
of  real  estate  as  are  given  by  will  to  the  orig- 
inal executors,  unless  such  powers  be  express- 
ly given  to  such  executors  as  individuals 
apart  from  such  office,  or  provision  to  the 
contrary  be  made  in  the  wilL"  Under  this 
provision  a  power  of  sale  that  is  mandatory, 
and  works  an  equitable  conversion  of  the  real 
estate,  can  be  executed  by  an  administra- 
tor c.  t.  a.  Re  Adams,  32  R.  I.  41,  78  AtL 
624. 

Rhode  Island  Rev.  Stat.  chap.  156,  §  27, 
provides  that  "the  administrator  with  the 
will  annexed,  who  may  be  appointed  by  the 
court  of  probate,  shall  have  the  same  power 
to  sell  and  convey  the  real  estate  as  may 
be  given  by  such  will,  or  by  law,  to  the 
executor  or  executors  thereof. '  Under  this 
statute,  it  was  held  in  Bailey  v.  Brown,  9 
R.  I.  79,  that  where  the  power  to  sell  is 
conferred  upon  the  executor  as  such,  that 
is,  annexed  to  the  office,  or  given  ratione 
offi^yii,  the  administrator  c.  t.  a.  can  execute 
the  power  of  sale  of  real  estate  conferred 
upon  the  executor  by  the  wilL 

And  he  may  sell  the  real  estate  under 
the  power  in  the  will,  unless  the  power  is 
based  upon  personal  confidence  in  the  execu- 
tors. Newport  Probate  Ct.  v.  Hazard,  13 
R.  I.  3;  Van  Zandt  v.  Garretson,  21  R.  I. 
352,  43  Atl.  633. 

South  Carolina  act  of  1787  provides: 
"First,  that  when  a  testator  directs  a  sale 
of  his  lands,  for  payment  of  his  debts,  or 
for  distribution  of  the  proceeds  among  lega- 
tees, but  does  not  direct  by  whom  the  sale 
shall  be  made,  it  shall  be  made  by  the  ex- 
ecutors; and  second,  that  if  the  executors 
die  or  renounce,  the  administrator  with  the 
will  annexed  shall  be  authorized  to  sell,  as 
directed  by  the  will."  Under  this  act  the 
administrator  may  sell  where  the  testator 
directs  a  sale  by  the  executors  for  the  pay- 
ment of  debts.  Drayton  v.  Grimke,  1  Bail. 
Eq.  392. 

Under  South  Carolina  Gen.  Stat.  §§  1881 
and  1872,  the  administrator  c.  t.  a.  succeeds 
to  the  rights  of  executors,  and  apparently, 
according  to  the  decision  in  Robinson  v. 
Ostendorff,  38  S.  C.  66,  16  S.  £.  371,  can 
sell  real  estate  for  the  purpose  of  reinvest- 
ment under  authority  conferred  upon  the 
executors  by  the  will  to  sell  for  that  purpose 
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or  otherwise.  This  appears  to  be  an  inde- 
pendent  ground  for  the  decision,  but,  as  a 
fact,  the  administrator  c.  t.  a.  had  full  legal 
title  to  the  land,  and  was  offering  to  sell  in 
her  own  right  as  well  as  officially. 

In  Harrison  y.  Henderson,  7  Heisk.  349, 
the  court  said:  "By  the  Code,  §  2240,  it  is 
provided,  however,  that  'an  administrator 
with  the  will  annexed,  appointed,  instead 
of  an  executor  resigned,  and  all  administra- 
tors with  the  will  annexed,  shall  have  the 
same  power  and  authority  as  the  executor 
had  by  the  will  of  the  testator,  and  may 
sell  land  if  the  executor  possessed  that 
power.'  We  do  not  think  this  provision  in- 
terferes with  or  changes  the  principle  held 
in  the  case  above  cited,  but  that  it  simply 
authorized  the  administrator  to  sell,  where 
the  executor  as  such,  simply  by  virtue  of  his 
office,  and  in  that  character  alone,  had 
power  to  sell;  but  not  when  the  party, 
though  executor,  held  the  twofold  charac- 
ter of  executor  and  trustee,  and  the  power 
to  sell  was  confided  to  him  as  a  personal 
trust,  to  be  executed  by  him  as  such  trus- 
tee, and  not  as  executor.  In  other  words, 
that  l^  the  statute,  the  administrator  with 
the  will  annexed  succeeds  to  all  the  powers 
conferred  in  the  will  on  the  executor  in  his 
character  of  personal  representative,  but 
does  not  succeed  to,  and  have  devolved  on 
him,  personal  trusts  that  were  not  given 
simply  in  the  character  of  executor,  but  in 
that  of  trustee.  The  general  rule  before 
this  provision  was,  that  the  executor  as 
such,  oy  virtue  of  the  power  contained  in  the 
will,  might  dispose  of  the  real  estate  of  the 
testator  for  the  payment  of  debts,  the  pay- 
ment of  legacies,  or  any  other  purpose  speci- 
fied in  the  power.  But  even  then  it  was 
held  that  the  power  was  personal,  and  could 
not  be  exercised  by  an  administrator  with 
the  will  annexed.  See  3  Redf.  Wills,  135, 
and  authorities  cited,  note  27.  The  statute 
was  passed  to  chanse  the  latter  part  of  this 
rule,  and  confer  all  the  powers  on  the  ad- 
ministrator by  virtue  of  nis  office,  that  be- 
longed to  executor  by  virtue  of  his,"  and 
this  case  was  cited  and  followed  in  Green 
V.  Davidson,  4  Baxt.  488,  permitting  a  sale 
by  the  administrator  c.  t.  a.  where  the 
power  had  been  conferred  upon  the  execu- 
tors as  such,  and  it  was  based  to  some  ex- 
tent upon  Armstrong  v.  Park,  0  Humph. 
196. 

But  where  there  is  no  executor  named  m 
the  will,  the  administrator  c.  t.  a.  cannot, 
by  virtue  of  the  statute,  exercise  the  power 
of  sale  implied  by  the  terms  of  the  will,  for 
the  wording  of  the  statute  presupposes  an 
executor  with  power  of  sale,  and  gives  like 
power  to  the  administrator  e.  t.  a.  Nichols 
V.  Guthrie,  109  Tenn.  636,  73  S.  W.  107. 

But  where  the  executors  have  refused  to 
mialify,  and  by  the  will  it  is  clear  that 
there  was  a  direction  to  sell,  and  no  discre- 
tion to  be  exercised,  it  is  the  duty  of  the 
administrator  c.  t.  a.  to  sell.  Hardin  v.  Has- 
sell,  118  Tenn.  143,  100  S.  W.  720. 

In  Brown  v.  Armistead,  6  Rand.  594.  it 
IS  said:  *'In  the  1st  vol.  Rev.  Codes,  388, 
$  52,  it  is  said:  'The  sale  and  conveyance 
50  L.R.A.(N.S.) 


of  lands  devised  to  be  sold  shall  be  made 
by  the  executors,  or  such  of  them  as  shall 
undertake  the  execution  of  the  will,  if  no 
other  person  be  thereby  appointed  for  that 
purpose,  or  if  the  person  so  appointed  shall 
refuse  to  perform  the  trust,  or  die  before 
he  shall  have  completed  it'  (thus  stood  the 
law,  as  passed  in  1785,  12  Stat,  at  L.  150; 
in  1794  was  added  the  rest  of  the  clause,  as 
it  now  stands  in  the  revisal  of  1819,  viz.), 
'but  if  none  of  the  executors  named  in  such 
will  shall  qualify,  or,  after  they  have  quali- 
fied, shall  die  before  the  sale  and  convey- 
ance of  such  lands,  then,  in  those  cases, 
the  sale  and  conveyance  thereof  shall  be 
made  by  such  person  or  persons  to  whom 
administration  of  the  testator's  estate,  with 
the  will  annexed,  shall  be  granted.'  This 
law,  as  passed  in  1785,  was  taken  from  21 
Hen.  VIII.  chap.  4."  And  it  was  held  that 
where  no  special  confidence  forms  the  basis 
of  the  power  of  sale  of  real  estate  conferred 
by  will  upon  the  executors,  the  administra- 
tor c.  t.  a.  d.  b.  n.  can  execute  the  power. 
Cited  with  approval  in  Mosby  v.  Mosby,  9 
Gratt.  584. 

FIJI.  Executor     or     adtnitUatrator     of 

grantee. 

The  court,  in  Chambers  v.  Tulane,  9  N.  J. 
Eq.  156,  stiftted  the  common-law  rule  on 
this  point  as  follows:  "That  the  executor 
of  an  executor  has  full  power  and  authority 
by  law  to  execute  the  will  of  the  original 
testator,  there  can  be  no  doubt;  but  this 
power  and  authority,  conferred  by  law,  ex- 
tend only  to  the  duties  properly  appertain- 
ing to  the  office  of  executor.  It  is  the  duty 
of  an  executor,  which  the  law  imposes  on 
him,  to  pay  the  debts,  distribute  tne  fund, 
and  settle  the  personal  estate  of  the  testa- 
tor; and  these  duties  are,  by  law,  transmit- 
ted to  his  executor.  But  it  is  no  part  of  an 
executor's  duty  to  sell  the  real  estate;  and 
he  cannot  meddle  with  it,  unless  by  author- 
ity of  the  statute  in  particular  cases,  or  by 
the  express  directions  of  the  testator.  If  it 
is  transmitted  to  his  executor,  it  can  be 
only  by  the  direction  of  the  person  by  whom 
the  power  was  conferred, — it  must  be  by 
the  intention  of  the  original  testator,  and 
not  simply  because  the  duties  of  the  execu- 
torship devolve  upon  him." 

A  power  of  sale  which  is  given  for  the  sole 
purpose  of  securing  an  indebtedness  creates 
only  a  lien,  and  does  not  convey  title;  hence, 
although  coupled  with  an  interest,  it  can- 
not be  executed  by  the  administrator  of 
the  donee.  Christopher  v.  Mungen,  61  Fla. 
513,  55  So.  273. 

In  Waller  v.  Logan,  5  B.  Mop.  515,  where 
an  estate  was  bequeathed  to  an  executrix, 
to  be  sold  after  her  death  at  public  auction, 
but  no  provision  was  made  as  to  the  per- 
son to  make  the  sale,  she  cannot  authorize 
her  executor  to  make  the  sale,  for  the  rea- 
son that  she  herself  never  possessed  the 
power,  and  hence  could  not  transmit  it. 

In  Dominick  v.  Michael,  4  Sandf.  374,  it 
was  held  that  even  though  a  power  of  salo 
of  real  estate  for  the  payment  of  testator's 
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debts  may  be  posseaaed  by  the  survivor  of 
the  executors  on  whom  it  was  conferred  by 
will  (which  is  doubtful),  it  ceased  upon 
his  death,  and  cannot  be  exercised  by  his 
executor. 

But  a  power  of  sale  of  real  estate  may 
be  conferred  by  will  upon  the  donee,  his  ex- 
ecutors and  administrators;  in  which  case 
the  donee's  executors  may  exercise  the 
power  of  sale  if  the  object  of  the  sale  con- 
tinues. Smith  V.  Folwell,  1  Binn.  546.  But 
in  this  case  the  object  of  the  sale  had  failed, 
and  the  power  was  held  to  have  failed  with 
it. 

But  it  has  been  held  that  where  the  power 
of  sale  of  real  estate  conferred  upon  the 
executor  by  the  will  is  in  trust  and  virtute 
officii,  it  survives  his  death,  and  passes  to 
his  executor,  and  the  latter  can  sell  all 
the  real  estate  of  the  original  testator  em- 
braced in  the  power  of  sale,  notwithstanding 
the  second  testator  gave  authority  to  sell 
only  part  thereof,  lleeves  v.  Tappan,  21 
S.  C.  1.  J.  W.  M. 


KENTUCKY  COURT  OF  APPEALS. 

A.  ATZINGER,  Appt., 

V. 

MINNIE  BERGER  et  al. 

(161  Ky.  800,  162  S.  W.  971.) 

Trust  —  right  of  one  of  two  trustees  to 
convey. 

1.  A  valid  conveyance  may  be  made  by 
one  of  two  trustees  appointed  by  a  will  to 

Note,  —  May  less  than  all  the  donees  or 
grantees  named  exercise  the  potoer  of 
sale  of  real  estate, 

I.  Where  all  accept  the  trust. 

a.  While  all  hold  office,  622. 

b.  By  survivor,   624. 

c.  After    resignation   or   removal   of 

one  or  more,  628. 
II.  Where  less  than  all  accept  the  trust, 
628. 

On  the  general  question  as  to  the  exercise 
of  power  of  sale  of  real  estate  by  persons 
other  than  those  named  in  the  instrument 
as  donees  or  grantees  of  the  power,  see  note 
to  Wilson  V.  Snow,  ante,  604. 

As  to  what  constitutes  a  power  of  sale 
coupled  with  an  interest,  within  the  mean- 
ing of  the  rule  herein  discussed,  see  note  to 
Wallace  v.  Foxwell,  post,  632;  and  as  to 
what  constitutes  a  power  of  sale  annexed  to 
an  office  or  given  ratione  officii,  see  note  to 
Haggin  v.  Straus,  post,  642. 

I.  Where  all  accept  the  trust, 

a.  While  all  hold  office. 

AH  executors  named  in  the  will  must  join 
in  executing  the  power  of  sale  of  real  estate 
contained  therein,  where  they  have  all  ac- 
cepted the  appointment  and  qualified,  none 
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sell  real  estate,  upon  refusal  of  the  other 
to   qualify,    if    the    will    creates   a   power 
coupled  with  an  interest. 
Will  —  power  coupled  with  interest  — 

sale  of  city  lots. 

2.  A  will  authorizing  and  empowering 
trustees  to  sell  unproductive  city  lots  de- 
vised to  them  in  trust  for  testator's  daugh* 
ter,  whenever  in  their  opinion  it  shall  bo 
to  her  interest  and  advantage  to  do  bo, 
couples  the  power  with  an  interest,  so  that 
one  may  maKe  a  valid  conveyance  upon  re- 
fusal of  the  other  to  qualify. 

(January  30,  1013.) 

APPEAL  by  the  purchaser  from  a  judg- 
ment of  the  Chancery  Branch,  Seeond 
Division,  of  the  Circuit  Court  for  Jeflferson 
County,  confirming  a  sale  of  the  property 
of  Martin  Berger,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wehle  &  Wehle  and  Ix>uis  B. 
Wehle,  for  appellant: 

The  language  of  the  will  devising  certain 
real  estate  to  two  trustees  to  sell,  in  their 
discretion,  when  to  the  advantage  of  the 
beneficiary,  is  not  capable  of  being  inter- 
preted as  authorizing  one  of  the  two  trus- 
tees to  exercise  the  discretionary  power 
jointly  given  to  the  two,  in  the  event  of 
the  failure  of  the  other  to  act  as  trustee. 

Allan  V.  Vanmeter,  1  Met.  (Ky.)  264. 

The  attempted  exercise  by  one  trustee 
under  a  will,  of  a  discretionary  power 
coupled  with  an  interest,  which  power  was 


having  died,  resigned,  or  been  removed. 
Marks  v.  Tarver,  69  Ala.  336;  Bull  v.  Bull> 
3  Day,  384;  Pennsylvania  Co.  v.  Bauerle, 
143  ni.  460,  33  N.  £.  166;  Smith  v.  Moore, 
6  Dana,  417;  Wells  v.  Lewis,  4  Met.  (Ky.) 
260;  Van  Boskerck  v.  Herrick,  66  Barb.  258; 
Re  Van  Wyck,  1  Barb.  Ch.  569;  Ogden  v. 
Smith,  2  Paige,  198;  Berger  v.  Duff,  4 
Johns.  Ch.  368^,  Wilder  v.  Ranney,  95  N.  Y. 
12;  Whitlock  v.  Washburn,  62  Hun,  369,  17 
N.  Y.  Supp.  60;  Lawrence  v.  Whitney,  9 
N.  Y.  S.  R.  389 ;  Hyatt  v.  Aguero,  24  Jones 
&  S.  63,  14  N.  Y.  Civ.  Proc  Rep.  286,  1  K. 
Y.  Supp.  339  (Code  a  v.  Proc.  §  2642,  giving 
power  of  sale  to  those  who  qualify,  does 
not  apply);  Steves  v.  Weaver,  49  Hun,  267, 
2  N.  Y.  Supp.  321;  Sinclair  v.  Jackson,  8 
Cow.  543;  Brown  v.  Doherty,  186  N.  Y.  383, 
113  Am.  St.  Rep.  916,  78  N.  E.  147  (rule 
not  applied  as  both  executors  had  made  the 
sale,  but  one,  for  some  reason,  did  not  join 
in  the  conveyance;  action  to  quiet  title 
brought  many  years  after  the  sale,  where 
purchaser  had  paid  in  full,  and  he  or  his  as- 
signs had  held  adverse  possession  for  many 
years;  these  facts  were  held  to  except  the 
case  from  the  operation  of  the  rule) ;  Mohn 
V.  King,  41  App.  Div.  611,  68  N.  Y.  Supp.  97; 
Wasson  v.  King,  19  N.  C.  (2  Dev.  &  B.  L.) 
262;  Debow  v.  Hodge,  4  N.  C.  (1  Car.  Law 
Repos.  368) ;  Fleisehman  v.  Shoemaker,  2 
Ohio  C.  C.  162,  1  Ohio  C.  D.  415;  Kling  v. 
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by  the  will  vested  jointly  in  two  trustees, 
was  invalid. 

Hill,  Trustees,  3d  Am.  ed.  472;  1  Cyc. 
1105;  Perry,  Tr.  2d  ed,  488;  2  Dembitz, 
Land  Titles,  §  119;  Story,  Eq.  Jur.  7th  ed. 
S  1062. 

The  rule  of  law  in  Kentucky  under 
which  one  of  several  executors  in  whom  a 
power  is  jointly  vested,  coupled  with  an 
interest,  may  validly  exercise  that  power, 
is  a  rule  of  law  which  does  not  apply  to 
trustees. 

Coleman  v.  McKinney,  3  J.  J.  Marsh.  246; 
Muldrow  V.  Fox,  2  Dana,  74;  Ross  v.  Clore, 
3  Dana,  180;  Wooldridge  v.  Watkins,  3  Bibb, 
340;  Carmichal  v.  Elmendorf,  4  Bibb,  484; 
Floyd  V.  Johnson,  2  Litt.  (Ky.)  109,  13  Am. 


Dec.  255;  Hite  v.  Shrader,  3  Litt.  (Ky.)  445; 
Clay  V.  Hart,  7  Dana,  1;  Brown  v.  Hobson, 
3  A.  K.  Marsh.  380,  13  Am.  Dec.  187. 

Mr.  Alfred  Selligman,  with  Messrs. 
H.  H.  Xettleroth  and  Joseph  Selligman, 
for  appellees: 

Under  a  devise  of  land  to  two  trustees, 
coupled  with  a  power  of  sale,  the  deed  of 
the  only  acting  trustee  passes  a  good  title. 

31  Cyc.  1043,  1106;  l»eter  v.  Beverly,  10 
Pet.  532,  9  L.  ed.  522;  Taylor  v.  Benham, 
5  How.  233,  12  L.  ed.  130;  Baird  v.  Rowan, 
1  A.  K.  Marsh.  214;  Muldrow  v.  Fox,  2 
Dana,  75;  Coleman  v.  McKinney,  3  J.  J. 
Marsh.  246;  Wooldridge  v.  Watkins,  3  Bibb, 
349;  Ross  v.  Clore,  3  Dana,  189;  Clay  v. 
Hart,  7  Dana,  1. 


Hummer,  2  Penr.  &  W.  349 ;  Neel  v.  Beach,  92 
Pa.  221 ;  Black  v.  Erwin,  Harp.  L.  411 ;  Hart 
V.  Rust,  46  Tex.  556;  Wright  v.  Dunn,  73  Tex. 
293,  11  S.  W.  331^;  House  v.  Kendall,  55  Tex. 
43;  Eskridge  v.  Patterson,  78  Tex.  419, 14  S. 
W.  1000 ;  Dean  v.  Furrh,  —  Tex.  Civ.  App.  — , 
124  S.  W.  431;  Williams  v.  Mattocks,  3  Vt. 
189;  M'Rae  v.  Farrow,  4  Hen.  &  M.  444; 
Deneale  v.  Morgan,  5  Call  (Va.)  407;  John- 
ston v.  Thompson,  5  Call  (Va.)  248. 

And  this  is  especially  the  case  where  the 
power  conferred  by  the  will  is  discretionary. 
Robinson  v.  Allison,  74  Ala.  254;  Marks  v. 
Tarver,  59  Ala.  335;  Brown  v.  Hobson,  3 
A.  K.  Marsh.  380,  13  Am.  Dec.  187;  Floyd 
V.  Johnson,  2  Litt.  (Ky.)  109,  13  Am.  Dec. 
255;  Halbert  v.  Grant,  4  T.  B.  Mon.  581; 
Bartlett  v.  Sutherland,  24  Miss.  395;  Noel 
v.  Harvey,  29  Miss.  72. 

Or  where  testator  has  required  the  power 
of  sale  to  be  exercised  jointly  by  his  execu- 
tors. Poole  V.  Anderson,  80  Md.  454,  31 
Atl.  207. 

And  the  same  rule  applies^- 

—even  though  the  one  not  joining  haJ 
moved  out  of  the  county,  and  had  ceased  to 
take  any  part  in  the  performance  of  the 
duties  of  executor.  Board  of  Education  v. 
Day,  128  Ga.  156,  57  S.  E.  359.  As  a  matter 
of  fact  three  executors  had  been  named,  and 
but  two  qualified,  but  the  terms  of  the  will 
gave  those  who  qualified  the  same  powers 
as  they  would  have  had  if  no  more  had  been 
named,  so  the  question  was  the  same  as  if 
only  two  had  been  named  and  both  qualified. 
The  holding  is  not  direct,  because  of  the 
facts  recited  in  the  proposition  following 
this  one.  Both  propositions  were  controlled 
by  §  .^317  of  CSv.  Code  1895.  For  wording  of 
the  act,  see  Hosch  Liunber  Co.  v.  Weeks, 
infra; 

—even  though  both  had  joined  in  a  deed 
taking  back  a  mortgage  which  was  fore- 
closed, and  the  property  purchased  by  one 
executor  for  the  estate  and  sold  a  second 
time,  to  which  second  conveyance  only  the 
one  attached  his  signature.  But  under  such 
circumstances  an  agreement  between  the  ex- 
ecutor and  the  mortgagor  that  the  executor 
was  to  hold  the  property  and  allow  the 
mortgagor  to  redeem,  and  other  evidence 
tending  to  show  that  the  sale  was  merely  a 
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means  of  collecting  the  money,  rather  than 
for  the  purpose  of  acquiring  title,  were  com- 
petent testimony  in  a  suit  involving  the 
title.     Ibid ; 

— where  the  power  was  given  by  will  un- 
der a  special  trust  to  be  exercised  at  the 
discretion  of  the  executors  and  the  ordinary 
of  the  county,  the  Code  of  1882,  §  2449,  re- 
quiring in  such  cases  the  concurrence  of  all 
the  exectltors,  and  an  act  passed  later,  1895, 
Civ.  Code,  §  3317,  providing:  "If  more  than 
one  (executor)  qualifies,  each  is  authorized 
to  discharge  the  usual  functions  of  an  execu- 
tor, but  idl  must  join  in  executing  special 
trust."  Hosch  Lumber  (Do.  v.  Weeks,  123 
Ga.  336,  51  S.  E.  439,  second  appeal  in  133 
Ga.  472,  134  Am.  St.  Rep.  213,  66  S.  E.  168; 

— even  though  it  be  shown  that  the  exec- 
utor who  conveyed  was,  by  agreement  with 
the  others,  the  only  one  who  was  active  in 
the  management  of  the  estate,  and  that  they 
took  no  active  part  therein,  for  all  the  exec- 
utors combined  could  not  nullify  the  act  of 
the  legislature.  Weeks  v.  Hosch  Lumber 
Co.  133  Ga.  472,  134  Am.  St.  Rep.  213,  66  S. 
E.  168.  For  wording  of  statute,  see  same 
case,  supra; 

— where  the  power  is  given  by  will  to  the 
executors  to  sell  at  private  or  public  sale. 
Daugharty  v.  Drawdy,  134  (3a.  660,  68  S.  E. 
472.  For  wording  of  act  of  assembly  cited, 
see  Hosch  Lumber  Co.  v.  Weeks,  supra; 

— where  the  power  *yf  sale  is  conferred 
upon  the  executors  jointly.  Trogden  v. 
Williams,  144  N.  C.  192,  10  LJIA..(NS.)  867, 
56  S.  E.  865.  This  was  an  incidental  hold- 
ing, it  being  the  basis  of  a  holding  that 
where  two  executors  had  given  an  option  to 
purchase,  one  alone  could  not  waive  or 
change  any  conditions  therein,  or  give  a  new 
option.  See  L.R.A.  note  to  this  case  on 
power  to  give  option  by  virtue  of  power  of 
sale. 

And  the  same  is  true  where  discretionary 
power  is  conferred  upon  trustees  named  as 
grantees  in  a  trust  deed.  Boston  Frank- 
linite  Co.  v.  Condit,  19  N.  J.  Eq.  394,  14 
Mor.  Min.  Rep.  301. 

Where  the  will  authorizes  such  of  the  ex- 
ecutors "as  qualify  and  survive"  to  sell  the 
testator's  land,  the  power  of  sale  cannot  be 
exercised  by  less  than  all  surviving  of  those 
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LasBlng,  J.,  delivered  the  opinion  of  tho 
court : 

The  will  of  John  W.  Wallace  was  pro- 
bated in  1883.  In  the  fifth  clause  thereof 
the  testator  devised  to  Thomas  H.  Wallace 
and  Austin  Peay  certain  property,  in  trust 
for  the  use  and  benefit  of  his  daughter, 
Caroline  K.  Wallace.  The  same  parties 
were  named  as  executors  of  the  will.  Austin 
Peay  did  not  qualify  as  executor,  and  de- 
clined to  accept  the  trust  for  the  benefit  of 
Caroline  K.  Wallace;  but  Thomas  H.  Wal- 
lace did  qualify.  The  property  so  devised 
consisted  of  an  undivided  one-third  interest 
in  unimproved  real  estate  in  Louisville.  In 
1887  the  trust  property  was  conveyed  to 
Martin  Berger  by  Thomas  H.  Wallace,  as 
trustee  for  Caroline  K.  Wallace,  and  at  the 


same  time  he  and  his  brother,  Arthur,  In 
their  own  right,  conveyed  to  the  same  gran- 
tee their  undivided  interest  in  said  prop- 
erty. The  deed  was  likewise  signed  by 
Caroline  K.  Wallace  in  her  own  right. 
Thereafter  Caroline  K.  Wallace  married, 
and  children  have  been  bom  to  her.  Some 
of  them  are  now  infants.  Martin  Berger 
died,  and  in  the  settlement  of  his  estate  the 
property  in  question  was  sold.  A.  Atzinger 
became  the  purchaser,  and,  not  being  satis- 
fied that  the  decedent,  Berger,  owned  the 
fee  to  said  property,  filed  exceptions  to  the 
report  of  sale,  and  set  up  a  state  of  facts 
which,  his  counsel  insist,  show  that  the 
decedent  owned  only  a  two-thirds  interest 
in  said  property;  and  he  sought  to  be  re- 
lieved  from  accepting  and  paying  for  the 


who  qualified.    Tarlton  v.  Gilsey,  —  N.  J. 
Eq.  — ,  37  Atl.  467. 

And  where  the  testator  directs  that  a  ma- 
jority of  his  executors  may  sell  the  real 
estate,  no  less  than  a  majority  can  act. 
Dodge  V.  Tullock,  110  Mich.  480,  68  N.  W. 
239;  Crane  v.  Decker,  22  Hun,  452;  Crooked 
Lake  Nav.  Co.  v.  Keuka  Nav.  Co.  26  N.  Y. 
Week.  Dig.  145,  4  N.  Y.  S.  R.  380.  * 

And  the  fact  that  there  has  been  an  equi- 
table conversion  of  the  real  estate  into  cash 
does  not  enable  one  of  the  two  executors  to 
sell  it  under  a  power  of  sale  in  the  will. 
Wilder  v.  Ranney,  96  N.  Y.  7 ;  Crowley  v. 
Hicks,  72  Wis.  539,  40  N.  W.  151. 

And  where  a  deed  vests  power  of  sale  in 
three  trustees,  in  "trust  of  the  uses  of  a 
Sabbath  school,  ...  to  sell  or  ex- 
ch.ange  said  land  and  improvements  when- 
ever, in  the  judgment  of  said  trustees,  or  of 
their  successors,  another  location  would  bet- 
ter subserve  the  objects  and  purposes  of 
said  trusts,"  the  power  of  sale  is  special, 
and  cannot  be  exercised  by  two  without  the 
consent  of  the  third  of  said  trustees.  Mor- 
ville  v.  Fowle,  144  Mass.  109,  10  N.  E.  766. 

But  a  sale  may  be  made  by  one  with  thi' 
assent  of  the  others,  that  is,  it  is  not  always 
necessary  that  all  actually  sign  the  formal 
transfer.  Panaud  v.  Jones,  1  Cal.  488;  Gid- 
dings  V.  Butler,  47  Tex.  535. 

In  Panaud  v.  Jones,  supra,  where  it  ap- 
peared from  the  testimony  very  probable 
that  the  coexecutor,  who  had  not  joined  in 
the  conveyance,  had  consented  to  the  sale, 
and  the  power  was  very  general,  conferring 
all  the  powers  of  sale  that  testator  had,  a 
deed  by  one  executor  was  held  to  be  valid. 

And  a  sale  by  one  executor  is  valid  if  sub- 
sec^uently  ratified  by  all  his  coexecutors; 
Baines  v.  Drake,  50  N.  C.  (6  Jones,  L.)  153; 
Dunn  V.  Renick,  40  W.  Va.  349,  22  S.  E.  66; 
Silverthorn  v.  McKinster,  12  Pa.  67. 

b.  By  survivor. 

At  common  law  the  survivor  or  survivors 
of  several  donees  or  grantees  of  a  power 
may  exercise  the  power  if  it  be  coupled 
with  an  interest,  but  may  not  do  so  where  it 
is  a  mere  naked  power,  and  not  so  coupled. 
M)  L.K.A.(X.S.) 


Cole  v.  Wade,  16  Ves.  Jr.  27,  10  Revised  Rep. 
129;  Homer  v.  Bendloes.  9  Mod.  335;  Town- 
shend  v.  Wilson,  3  Madd.«Ch.  261,  18  Re- 
vised Rep.  234;  Jones  v.  Price,  5  Jur.  719,  10 
L.  J.  Ch.  N.  S.  195,  11  Sim.  557;  Reid  v. 
Reid,  8  Jur.  N.  S.  499,  10  Week.  Rep.  225; 
Hind  v.  Poole,  3  Eq.  Rep.  449,  1  Jur.  X.  S. 
371,  1  Kay  &  J.  383,  3  Week.  Rep.  331 ;  Lane 
V.  Debenham,  11  Hare,  188,  17  Jur.  1005,  1 
Weeki  Rep.  465;  Montefiore  v.  Browne.  7  H. 
L.  Cas.  241.  4  Jur.  N.  S.  1201 ;  Warburton  v. 
Sandys,  9  Jur.  503,  14  L.  J.  Ch.  N.  S.  431,  14 
Sim.  622;  Brassey  v.  Chalmers.  16  Beav. 
223.  amrmed  in  4  De  G.  M.  &  G.  528;  Eaton 
v.  Smith.  2  Beav.  236;  Cookson  v.  Bingham, 
3  De  G.  M.  &  G.  668,  17  Jur.  1039,  23  L.  J. 
Gh.  N.  S.  127,  2  Week.  Rep.  45,  affirming  17 
Beav.  262,  1  Week.  Rep.  459;  Re  Bacon 
[1907]  1  Ch.  475,  76  L.  J.  Ch.  N.  S.  213,  96  L. 
T.  N.  S.  690;  Atty.  Gen.  v.  Gleg,  1  Atk.  356; 
Welstcad  v.  Colvile,  28  Beav.  637.  And  if 
coupled  with  an  interest,  the  survivor  may 
execute  it  even  though  it  is  a  discretionary 
power.  Lane  v.  Debenham,  11  Hare,  188,  iV 
Jur.  1005,  1  Week.  Rep.  465. 

The  following  cases  support  the  proposi- 
tion that  the  survivor  may  exercise  the 
power  if  it  is  coupled  with  an  interest: 
Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed.  522; 
Bank  of  United  States  v.  Beverly,  1  How. 
134.  11  L.  ed.  76;  Coombs  v.  O'Neai,  1  Mac- 
Arth.  405;  Robinson  v.  Allison,  74  Ala.  254; 
Tarver  v.  Haines,  55  Ala.  603;  Parsons  v. 
Boyd,  20  Ala.  112;  Saunders  v.  Schmwlzle, 
49  Cal.  59;  Wallace  v.  Foxwell,  post.  632; 
Babcock  v.  Farwell,  245  111.  14,  137  Am.  St. 
Rep.  284.  91  N.  E.  683,  19  Ann.  Cas.  74;  Von- 
derhide  v  £asy  Payment  Property  Co.  123 
Ky.  352,  96  S.  W.  449;  Muldrow  v.  Fox,  2 
Dana,  74  (or  coupled  with  an  express  trust) ; 
Clay  V.  Hart,  7  Dana,  1 ;  Gutman  v.  Buck- 
ler/69  Md.  7,  13  Atl.  635;  Gould  v.  Mather. 
104  Mass.  283;  Bartlett  v.  Sutherland,  24 
Miss.  395;  Gaines  v.  Fender,  82  Mo.  497; 
Danaher  v.  Hildebrand,  72  Misc.  240,  131  N. 
Y.  Supp.  127;  Franklin  v.  Osgood,  14  Johns. 
527 ;  Jackson  ex  dem.  King  v.  Burt  is,  14 
.lolmK.  391 ;  Jackson  ex  dem.  Cooper  v.  Giv- 
en, 10  Johns.  167;  Bredenburg  v.  Bardin.  30 
S.  C.  197,  15  S,  K,  372  (or  If  coupled  with  a 
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property  ander  his  bid  and  purchase.  Upon 
consideration,  the  exceptions  were  over- 
ruled and  the  sale  confirmed.  He  appeals. 
The  clause  of  the  will  of  Wallace  under 
consideration  is  as  follows:  "I  give  and  de- 
vise to  Thomas  H.  Wallace  and  Austin  Peay 
as  trustee  in  trust  for  the  use  and  benefit 
of  my  daughter,  Caroline  K.  Wallace,  two 
hundred  and  seventy-two  and  three  fourths 
(272|)  acres  of  land  taken  from  my  farm  in 
Christian  county,  Kentucky,  near  Garrets- 
burg,  and  embracing  my  late  residence  late- 
ly surveyed  by  H.  P.  Rives  and  bounded  as 
follows:  [Here  follows  description.]  Aljso 
one  third  (^)  of  my  lots  in  Parkland,  Jef- 
ferson county,  Kentucky,  and  one  third 
(})  of  the  said  lot  of  ground  situated  on 
1 5th   street  in  Louisville,  Kentucky,   same 


conveyed  to  me  by  R.  B.  Alexander,  trus- 
tee, etc.,  and  also  twenty-five  (25)  shares, 
or  $2,500,  of  my  stock  in  Bank  of  Hopkins 
ville,  the  use,  benefit,  and  profits  of  said 
land,  lots  in  Jefl'erson  county  and  Louis- 
ville, as  also  said  bank  stock,  to  go  to  my 
daughter,  Caroline  K.  Wallace,  during  her 
natural  life,  and  at  her  death  said  land,  lots 
of  ground,  and  bank  stock  to  go  to  her 
children,  and  if  she  should  die  leaving  no 
children  surviving  her,  then  said  land,  lots, 
and  bank  stocks  shall  go  to  her  brothers, 
Thomas  H.  Wallace  and  Arthur  M.  Wallace, 
and  in  the  event  of  the  death  of  either  of 
them  leaving  child  or  children  surviving, 
such  child  or  children  or  their  descendants 
shall  have  and  receive  that  part  of  which 
his,  her,  or  their  parent  would  be  entitled 


trust) ;  Fitzgerald  v.  Standish,  102  Tenn. 
883,  52  S-  W.  294;  Bedford  v.  Bedford,  110 
Tenn.  204,  75  S.  W.  1017 ;  Ferre  v.  American 
Bd.  of  Comrs.  53  Vt.  162. 

A  mere  naked  power  not  conferred  upon 
the  executors  ratione  officii,  and  not  coupled 
with  an  interest,  is  said  to  be  based  upon 
personal  confidence,  hence,  cannot  be  exer- 
cised by  the  survivor.  Peter  v.  Beverly,  10 
Pet.  532,  9  L.  ed.  522;  Robinson  v.  Allison, 
74  Ala.  254;  O'Brien  v.  Battle,  98  Ga.  766, 
25  S.  E.  780;  Babcock  v.  Farwell,  245  III.  14, 
137  Am.  St.  Rep.  284,  91  N.  £.  683,  19  Ann. 
Cas.  74;  Wardwell  v.  McDowell,  31  111.  364; 
Vonderhide  v.  Easy  Payment  Property  Co. 
123  Ky.  352,  96  S.  W.  449;  Muldrow  v.  Fox, 
2  Dana,  74;  Bartlett  v.  Sutherland,  24  Miss. 
395;  Gaines  v.  Fender,  82  Mo.  497;  Chambers 
V.  Tulanc,  9  N.  J.  Eq.  158;  Den  ex  dem. 
Cain  V.  M'Can,  3  N.  J.  I*  438,  4  Am.  Dec. 
384;  Dolan  v.  Brown,  81  N.  J.  Eq.  262,  86 
Atl.  935;  Franklin  v.  Osgood,  14  Johns.  527; 
Sharpsteen  v.  Tillou,  3  Cow.  661;  Catton  v. 
Taylor,  42  Barb.  578;  Herriot  v.  Prime,  87 
Hun,  95,  33  N.  Y.  Supp.  970,  affirmed  on  an- 
other point  in  155  N.  Y.  5,  49  N.  E.  142; 
McKown  v.  Stockdale,  1  Nott  &  M'C.  41; 
Dick  V.  Harby,  48  S.  C.  516,  26  S.  E.  900; 
Fitzgerald  v.  Standish,  102  Tenn.  383,  52  S. 
W.  294;  Robertson  v.  Gaines,  2  Humph.  367; 
Ferre  v.  American  Bd.  of  Comrs.  53  Vt.  162; 
Brassey  v.  Chalmers,  16  Beav.  223,  affirmed 
in  4  De  G.  M.  &  G.  528;  Re  Bacon  [1907]  1 
Ch.  475,  76  L.  J.  Ch.  N.  S.  213,  96  L.  T.  N.  S. 
690. 

But  a  power  of  sale,  if  given  ratione  of- 
ficii or  annexed  to  an  office,  may  be  exer- 
cised by  the  survivor.  Bank  of  United 
States  V.  Beverly,  1  How.  134,  11  L.  ed.  75; 
Peter  v,  Beveriy,  10  Pet.  532,  9  L.  ed.  522; 
Robinson  v.  Allison,  74  Ala.  254;  Wallace  v. 
Foxwell,  post,  632;  Colsten  v.  Chaudet,  4 
Bush,  666;  Clay  v.  Hart,  7  Dana,  1  (even 
though  it  be  a  naked  power) ;  Magruder  v. 
Peter,  11  Gill  &  J.  217;  Gould  v.  Mather,  104 
Mass.  283;  Chandler  v.  Rider,  102  Mass.  268; 
Gaines  v.  Fender.  82  Mo.  497;  Weimar  v. 
Fath.  43  X.  J.  L.  1 ;  Conover  v.  Hoffman,  1 
Bosw.  214,  affirmed  in  15  Abb.  Pr.  100;  Os- 
good V.  Franklin,  2  Johns.  Ch.  1,  7  Am.  Dec. 
50  LJIJ^.(N.S.) 


513,  affirmed  in  14  Johns.  527;  Simpson  v. 
Simpson,  93  N.  C.  373;  Miller  v.  Meetch,  8 
Pa.  417;  Cobb  v.  Biddle,  14  Pa.  444  (by  act 
of  Feb.  24,  1834)  ;  Philadelphia  Trust,  S.  D. 
<St  Ins.  Co.  V.  Lippincott,  106  Pa.  295; 
O'Rourke  v.  Sherwin,  156  Pa.  285,  27  Atl. 
43;  White  v.  Taylor,  1  Yeates,  422  (sale  di- 
rected, but  no  one  appointed  to  make  it) ; 
Zebach  v.  Smith,  3  Binn.  69,  5  Am.  Dec. 
352;  Dick  v.  Harby,  48  S.  C.  516,  26  S.  E. 
900;  Jennings  v.  Teague,  14  S.  C.  229;  Ter- 
rell V.  McCown,  91  Tex.  231,  43  S.  W.  2; 
McDonald  v.  Hamblen,  78  Tex.  628,  14  S.  W. 
1042;  Davis  v.  Christian,  15  Gratt.  11  (even 
though  there  is  discretion  given  to  the  ex- 
ecutor as  to  the  sale);  Brown  v.  Armi- 
stead,  6  Rand.  (Va.)  594;  Roberts  v.  Stan- 
,ton,  2  Munf.  129,  5  Am.  Dec.  463;  Brassey 
V.  Chalmers,  16  Beav.  223,  affirmed  in  4  De 
G.  M.  &  G.  528;  Flanders  v.  Clarke,  3  Atk. 
509,  1  Ves.  Sr.  9;  Forbes  v.  Peacock,  12  L. 
J.  Exch.  N.  S.  460,  1 1  Mees.  &  W.  630. 

Where  the  power  of  sale  is  mandatory, 
and  coupled  with  a  trust  which  is  depend- 
ent upon  the  execiition  of  the  power,  the  sur- 
vivor may  execute  it.  Franklin  v.  Osgood, 
14  Johns.  527. 

And  where  the  will  conferring  the 
power  of  sale  makes  the  consent  of 
the  beneficiary  necessary  in  order  to 
execute  the  sale,  the  death  of  the  bene- 
ficiary without  having  given  his  consent  re- 
vokes the  power.  Wells  v.  Brooklyn  Union 
Elev.  R.  Co.  121  App.  Div.  491,  106  N.  Y. 
Supp.  77,  affirmed  in  193  N.  Y.  641,  86  N.  E. 
1134. 

In  Lloyd  v.  Taylor,  2  Dall.  223,  1  L.  ed. 
357,  1  Yeates,  422.  where  testator  directed 
real  estate  to  be  sold  after  the  death  of  the 
widow,  without  designating  the  persons  by 
whom  the  sale  was  to  be  made,  it  was  held 
that  the  surviving  executors  were  the  proper 
parties  to  make  the  sale. 

The  above-stated  principles  are  estab- 
lished as  common  law,  but  in  many  states 
there  are  statutes  affectintr  the  application 
thereof.  The  statutes  differ  slightly,  and 
the  interpretation  thereof  differs  to  consid- 
erable extent. 

Thus,  statutes  which  substantially  provide 
40 
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to  have  and  receive  if  living.  The  said 
trustees  hereby  appointed  for  my  daughter, 
Caroline  K.  Wallace,  said  Thomas  H.  Wal- 
lace and  Austin  Peay,  are  hereby  empow- 
ered and  authorized  to  sell  and  convey  for 
the  benefit  of  said  Caroline  K.  Wallace  said 
one- third  interest  in  Parkland  lots  in  Jef- 
ferson county  and  lot  of  ground  on  15th 
street  in  Louisville,  Kentucky,  and  make 
title  by  deed  to  any  purchaser  or  purchas- 
ers of  said  lots  of  ground  or  any  part  of 
same  whenever  in  their  opinion  it  shall  be 
to  the  interest  and  for  the  advantage  of 
said  Caroline  K.  Wallace  to  do  so,  but  said 
trustees  are  not  given  any  power  or  author- 
ity whatever  to  sell  and  convey  said  272f 
acres  of  land  in  Christian  county,  Kentucky, 


devised  to  them  in  trust  for  the  use  and 
benefit  of  said  Caroline  K.  Wallace.    .    .    ." 

The  sole  question  for  determination  is: 
Was  Thomas  H.  W^allace,  one  of  the  named 
trustees,  empowered  to  sell  and  convey  the 
property  described  in  this  clause  of  the  will, 
when  his  cotrustee,  P.eay,  refused  to  accept 
the  trust,  and,  of  course,  did  not  join  with 
him  in  making  the  sale  and  conveyance? 

The  authorities  are  agreed  that  if,  when 
fairly  construed,  the  language  used  by  the 
testator  may  be  said  to  create  a  naked 
power, — that  is,  a  simple,  personal  confi- 
dence reposed  in  the  trustees  by  the  testa- 
tor,— then,  in  order  to  pass  title,  it  was 
necessary  for  both  to  qualify  and  convey; 
and  the  failure  of  one  so  to  do  necessarily 
had  the  effect  of  invalidating  the  convey- 


that  where  the  testator  gives  a  power  of 
sale  to  two  or  more  executors,  and  one  or 
more  die  before  the  exercise  thereof,  the 
power  may  be  exercised  by  the  survivor  or 
survivors,  have  in  some  jurisdictions  been 
held  to  apply  whether  the  power  is  manda- 
tory or  merelv  discretionary.  Ely  v.  Dix, 
118  111.  477,  9  N.  E.  62;  House  v.  Raymond, 
3  Hun,  44;  Cobb  v.  Biddle,  14  Pa.  444;  Mil- 
ler V.  Meetch,  8  Pa.  417.  But  in  others  it 
has  been  held  that  such  statute  does  not 
enable  the  survivor  to  execute  a  power  which 
is  to  be  exercised  at  the  discretion  of  the 
executors.  Robinson  v.  Allison,  74  Ala.  254; 
Mitchell  V.  Spence,  62  Ala.  450;  Tarver  v. 
Haines,  55  Ala.  503;  Smith  v.  Moore,  6 
Dana,  417;  Bartlett  v.  Sutherland,  24  Miss. 
395. 

Alabama  Code,  Rev.  Codes,  §  1609,  pro- 
vides: "When  lands  are  devised  to  several 
executors,  or  a  naked  power  given  them  by 
will  to  sell,  the  survivor  or  survivors,  and 
the  acting  executor  or  executors,  when  any 
one  or  more  of  them  resigns,  or  refuses  to 
act,  or  is  removed  by  a  court  of  competent 
authority,  and  also  an  administrator  with 
the  will  annexed,  has  the  same  interest  in 
and  power  over  such  lands,  for  the  purpose 
of  making  sale  thereof,  as  the  executors 
named  in  such  will  might  have  had."  This 
statute  abolishes  the  distinction  between 
powers  coupled  with  an  interest  and  mere 
naked  powers,  but  does  not  apply  where  the 
power  to  sell  real  estate  is  based  upon  per- 
sonal confidence,  and  is  not  annexed  to  the 
office  or  given  ratione  officii.  Tarver  v. 
Haines,  55  Ala.  507. 

Under  administration  act  of  1872  (Illi- 
nois), §  97,  which  provides:  "In  all  cases 
where  power  is  given  in  any  will  to  sell  and 
dispose  of  any  real  estate  or  interest  there- 
in, and  the  same  is  sold  and  disposed  of  in 
the  manner  and  by  the  persons  appointed  in 
such  will,  the  sales  shall  be  good  and  valid ; 
and  where  one  or  more  executors  shall  fail 
or  refuse  to  qualify,  or  depart  this  life  be- 
fore such  sales  are  made,  the  survivor  or 
survivors  shall  have  the  same  power,  and 
their  sales  shall  be  sl^  good  and  valid  as  if 
they  all  joined  in  such  sales," — a  surviving 
executor  may  sell  the  real  estate  under  the 
50  L.R.A.(N.S.) 


power  of  sale  conferred  by  the  will  whether 
it  is  mandatory  or  discretionary.  Ely  v. 
Dix,  118  111.477,  9  N.  E.  62. 

Kentucky  statute  (1  Littell,  622)  pro- 
vides: "The  sale  and  conveyance  of  lands 
devised  to  be  sold  shall  be  made  by  the  ex- 
ecutors, or  such  of  them  as  shall  undertake 
the  execution  of  the  will,  if  no  other  person 
be  thereby  appointed  for  that  purpose,  or  if 
the  person  so  appointed  shall  refuse  to  per- 
form the  trust,  or  die  before  he  shall  have 
completed  it."  Under  this  statute  a  sur- 
viving executor  may  execute  the  power  of 
sale  of  real  estate  contained  in  the  will, 
since  such  survivor  is  within  the  spirit, 
though  not  within  the  letter,  of  the  law. 
Anderson  v.  Turner,  3  A.  K.  Marsh.  131. 

Howell's  Stat.  §  5844,  provides:  "When 
all  the  executors  appointed  in  any  will  sliall 
not  be  authorized,  according  to  the  provi- 
sions of  this  chapter,  to  act  as  such,  such  as 
are  authorized  shall  have  the  same  authority 
to  perform  every  act  and  discharge  every 
trust  required  and  allowed  by  the  will,  and 
their  acts  shall  be  as  valid  and  effectual  for 
every  purpose,  as  if  all  were  authorized  and 
should  act  together."  Section  5835:  "Every 
executor,  before  he  shall  enter  upon  the  ex- 
ecution of  his  trust,  and  before  letters  testa- 
mentary shall  issue,  shall  give  bond  to  the 
judge  of  probate  in  such  reasonable  sum  as 
he  may  direct,  with  one  or  more  sufficient 
sureties."  Under  these  provisions  a  quali- 
fied executor  will,  where  one  coexecutor 
qualified  and  another  failed  to  qualify,  be 
considered  the  survivor  under  a  provision  in 
the  will  that  the  executors,  their  survivor  or 
survivors,  may  sell  the  real  estate.  Her- 
rick  V.  Carpenter,  92  Mich.  440,  52  N.  W. 
747. 

A  surviving  executor  may  execute  the 
power  of  sale  of  real  estate  contained  in 
the  will,  under  New  Jersey  statute  which 
provides:  "Where  any  lands,  tenements,  or 
hereditaments  have  been  or  shall  be  given 
or  devised  by  any  last  will  executed  in  due 
form  of  law,  to  the  executors  therein  named, 
or  any  of  them,  to  be  sold,  or  have  been  or 
shall  be  thereby  ordered  to  be  sold  by  the 
executors  therein  named,  or  any  of  them,  or 
one  or  more  of  said  executors  shall  die,  or 
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ance.  If,  on  the  other  hand,  the  efTeot  of 
the  language  waa  to  create  a  power  coupled 
with  an  interest,  then  the  trustee  who  did 
qualify,  and,  in  pursuance  of  the  authority 
granted,  made  the  sale  and  conveyance, 
passed  a  perfect  title.  Hill,  Trustees,  3d 
Am.  ed.  p.  472;  21  Cyc.  1106;  Perry,  Tr. 
2d  ed.  p.  488;  Story,  £q.  Jur.  7th  ed.  § 
1062. 

With  the  view  of  ascertaining  the  inten- 
tion of  the  testator,  this  provision  of  the 
will  should  be  read  in  the  light  of  the  at- 
tendant circumstances  surrounding  its 
draft  and  execution.  This  is  the  daughter 
for  whom  he  was  making  provision.  She 
was  just  then  entering  womanhood.  Uis 
evident  purpose  was  to  provide  for  her  a 
comfortable    support,    commensurate    with 


her  surroundings  and  station  in  life.  He 
I  wanted  the  property  which  he  was  leaving 
to  her  BO  managed  as  to  furnish  her  a  com- 
;  fortable  support.  The  property  was  im im- 
proved city  property,  from  which,  in  its 
then  condition,  she  could  derive  no  income 
whatever,  and  upon  which  there  was  laid  an 
annual  burden  in  the  shape  of  taxes  which 
had  to  be  paid;  hence,  in  its  condition  it 
was  not  only  not  a  source  of  income,  but  a 
burden  upon  her,  inasmuch  ai  a  portion  of 
the  income  derived  from  the  other  property 
which  she  received  from  her  father's  estate 
would,  of  necessity,  have  to  be  used  to  pay 
these  taxes.  Her  father  evidently  did  not 
intend  that  this  property  should  be  held  by 
these  trustees  in  the  hope  that  it  would 
ultimately  have  a  greater  value,  for  he  ex- 


have  died,  in  the  lifetime  of  the  testator,  or, 
if  living  at  the  death  of  the  testator,  shall 
refuse  or  neglect  to  prove  the  said  last  will 
and  testament,  or  shall  die,  or  if,  having 
proved  said  last  will  and  taken  upon  him- 
self, herself,  or  themselves  the  execution 
thereof,  shall  have  died  or  shall  die,  then, 
and  in  either  case,  the  said  trusts  in  said 
will  shall  vest  in  the  other  executor  or  ex- 
ecutors in  said  will  named,  who  shall  prove 
or  shall  have  proved  said  will,  and  in  the 
survivor  and  survivors  of  them,  unless  it 
shall  be  otherwise  expressed  in  said  will; 
and  it  shall  be  lawful  for  such  acting  or 
surviving  executor  or  executors  to  sell  and 
convey  the  said  lands,  tenements,  and  here- 
ditaments of  the  testator,  in  the  same  man- 
ner, to  all  intents  and  purposes,  as  if  all 
had  been  living  and  had  joined  in  such  sale." 
Weimar  v.  Fath,  43  N.  J.  L.  7. 

And  under  New  Jersey  statute  which  pro- 
vides: **Provided,  nevertheless,  that  where 
one  or  more  of  the  executors,  etc.,  shall  be 
removed  or  discharged,  the  office  shall  sur- 
vive and  devolve  upon  the  others,  who  shall 
proceed  with  the  performance  of  the  duties 
thereof,  and  shall  be  entitled  to  the  prop- 
erty and  assets,  and  to  sue  for  and  receive 
the  same,  in  the  same  manner  as  if  such  re- 
maining executor  or  executors,  etc.,  have 
been  solely  appointed  to  such  office," — an 
executor  may  execute  the  power  of  sale 
where  his  coexecutor  has  been  removed  from 
office.  Ibid.;  Clark  ▼.  Denton,  36  N.  J.  Eq. 
419;  and  by  the  act  of  1879,  P.  L.  p.  56, 
it  is  provided  that  where  an  executor  re- 
signs his  executorship,  the  trust  to  sell  or 
power  of  sale  shall  vest  in  the  remaining 
executor  or  executors,  unless  otherwise  pro- 
vided by  will.    Clark  v.  Denton,  supra. 

Where  a  widow  was  given  a  life  estate  in 
real  property,  the  property  to  be  sold  after 
her  death  and  proceeds  to  go  to  certain 
persons  named,  but  the  will  did  not  indi- 
cate who  was  to  make  the  sale,  the  widow 
and  another  being  appointed  executrix  and 
executor,  at  her  death  the  other  is  not  a 
surviving  trustee  in  the  sense  that  he  can 
make  the  sale  and  take  his  commissions 
a/rainst  the  protests  of  the  beneficiaries  of 
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the  trust.    Hamilton  v.  Clarke,  3  Mackey, 
428. 

New  York  statute,  3  Rev.  Stat.  5th  ed.  27, 
§  132,  provides  that  "where  a  power  is  vested 
in  several  persons,  all  must  unite  in  its  exe- 
cution; but  if,  previous  to  such  execution, 
one  or  more  of  such  persons  shall  die,  the 
power  may  be  executed  by  the  survivor  or 
survivors."  In  House  v.  Raymond,  3  Hun, 
44,  5  Thomp.  &  Co.  248,  it  was  held  that 
this  statute  is  applicable  where  the  testator 
devised  real  estate  to  three  executors,  one 
of  whom  was  his  widow,  directing  a  sale  of 
the  same  at  the  widow's  death,  the  pro- 
ceeds to  be  divided  among  certain  named 
persons,  so  that  the  two  survivors  could  sell 
the  real  estate  after  the  death  of  the  widow. 

Battle's  Re  visa),  chap.  45,  §  116,  repro- 
duced in  North  Carolina  Code,  §  1493,  by 
express  words  conveys  upon  surviving  exec- 
utors the  authority  to  exercise  the  power - 
of  sale  of  real  estate  conferred  upon  all  the 
executors  by  will.  Simpson  v.  Simpson,  93 
X.  C.  373. 

And  the  same  is  true  of  Texas  Rev.  Stat, 
art.  3138,  subdiv.  6.  Anderson  v.  Stockdale, 
62  Tex.  59;  McDonald  v.  Hamblen,  78  Tex. 
628.    14  S.   W.   1042. 

And  act  of  1855,  P.  L.  415  (Pennsyl- 
vania), provides  that  when  any  trust  is 
conferred  on  two  persons  by  name,  and  one 
of  them  shall  die,  the  survivor  shall  exer- 
cise all  the  authority  which  was  possessed 
by  the  whole  number.  This  act  is  applicable 
to  sale  of  real  estate  by  surviving  trustees. 
Hunter  v.  Anderson,  152  Pa.  386,  25  Atl. 
538;  CRourke  v.  Sherwin,  156  Pa-  285,  27 
Atl.  43. 

South  Carolina  Gen.  Stat,  of  1876,  §  1971, 
which  provides:  "Whenever  any  person 
has  directed,  or  shall  direct,  by  his  or  her 
last  will  and  testament  duly  executed,  etc., 
that  his  or  her  land  shall  be  sold  for  the 
payment  of  his  or  her  debts,  or  for  the  pur- 
pose of  distributing  the  money  which  may 
arise  from  the  sale  thereof  among  his  or 
her  legatees,  or  for  any  other  purpose 
whatsoever,  if  either  such  power  of  sale  be 
expressly  given  to  the  executor  or  executors 
of  said  will,  or  any  person  is  named  in  said 
will  to  execute  the  said  power,  it  ma^'  and 
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pressly  directs  that  it  be  sold  by  them  for 
the  benefit  and  best  interests  of  his  daugh- 
ter; and  it  could  not  possibly  be  of  benefit 
or  interest  to  her,  unless  she  derived  some 
profit  from  its  use.  No  provision  was  made 
whereby  the  trustees  were  empowered  to 
improve  the  property,  so  that  it  might  be 
rented  out  and  made  profitable;  hence  he 
undoubtedly  contemplated  that  it  should  be 
sold  by  the  trustees,  and  the  proceeds  in- 
vested in  income-bearing  property.  When 
viewed  in  this  light,  it  is  apparent  that  he 
did  not  intend  that  the  failure  to  act  of  one 
of  those  named  by  him  as  trustees  should 
prevent  the  sale  of  the  property,  and  thus 


defeat  the  very  purpose  for  which  the  trust 
was  created.  When  so  viewed,  it  cannot  be 
said  that  the  trustees  were  selected  by  the 
testator  because  of  any  peculiar  confidence 
which  he  reposed  in  them,  or  in  their  judg- 
ment, in  determining  when  and  how  this 
property  should  be  sold.  Not  only  is  this 
true,  but  the  testator  invested  the  trustees 
with  title  to  this  property;  hence  the  effect 
of  the  instrument  was  the  creation  of  a 
power  coupled  with  an  interest,  and  all 
the  authorities  are  agreed  that  in  cases  of 
this  character  the  trust  docs  not  fail  be- 
cause one  of  those  named  as  trustees  de- 
clined to  act,  or  is,  for  any  reason,  incapaci- 


shall  be  lawful  to  and  for  the  executors,  or 
the  majority  of  such  executors,  who  shall 
qualify  on  the  said  will,  or  the  survivor  or 
survivors,  to  sell  and  convey  the  said 
lands," — is  retroactive,  and  authorizes  a 
sale  of  real  estate  by  the  survivor  o|  the 
executor  under  power  conferred  by  will, 
even  though  the  will  was  probated  before 
the  passage  of  the  act.  Bredenburg  v.  Bar- 
din.  36  S.  C.  197,  16  S.  E.  372. 

A  widow  who  survived  her  coexecutor 
could  not  convey  a  fee  in  real  estate  in  con- 
sideration for  her  past  and  future  support, 
which  real  estate  had  been  devised  to  her 
for  life  with  remainder  over,  where  the  will 
ordered  the  executors  to  sell  so  much  of  the 
real  estate  as  might  become  necessary  for 
her  support.  Ferre  v.  American  Bd.  of 
Comrs.  53  Vt.  162. 

In  Illinois  Steel  Co.  v.  Konkel,  146  Wis. 
556,  131  N.  W.  842  (ruling  Illinois  Steel  Co. 
V.  Witsotski,  146  Wis.  572,  131  N.  W.  848),  it 
was  held  that  the  statutes  of  both  Michigan 
and  Wisconsin  authorize  a  surviving  ex- 
ecutor to  execute  the  power  of  sale  of  real 
estate  given  in  the  will  to  the  executors. 

c.  After  resignation  or  removal  of  one 

or  more. 

At  common  law  the  continuing  executor, 
after  the  resignation  or  removal  of  his  coex- 
ecutor, could  not  exercise  the  power  of  sale 
of  real  estate  conferred  by  the  will,  where 
the  power  was  based  upon  special  confidence 
in  the  donee,  as  where  a  discretionary  power 
was  conferred.  Tarver  v.  Haines,  55  Ala. 
503 ;  Shelton  v.  Homer,  5  Met.  462 ;  Gould  v. 
Mather,  104  Mass.  283  (an  indirect  holding 
or  rather  converse  holding.  See  same  case 
infra). 

But  where  the  power  is  given  ratione  of- 
ficii, the  remaining  executor,  after  the  res- 
ignation of  his  coexecutor,  has  authority  to 
execute  it.  Gould  v.  Mather,  104  Mass.  283; 
Weimar  v.  Fath,  43  N.  J.  L.  1  (even  though 
the  power  was  discretionary)  ;  Denton  v. 
Clark,  36  N.  J.  Eq.  634;  Lippincott  v.  Wi- 
koflf.  54  N.  J.  Eq.  107,  33  Atl.  305;  Re  Bull, 
45  Barb.  334  ( a  special  act  of  the  legislature 
conferred  the  power  on  the  court  to  author- 
ize the  sale  by  the  "executors,"  and  the 
question  was  only  as  to  the  legislative  in- 
tent). 
60  L.R.A.(N.S.) 


Under  the  New  Jersey  statutes  disquali- 
fication or  removal  of  one  or  more  execu- 
tors is  treated  the  same  as  a  resignation, 
that  is,  the  power  of  sale  devolves  upon  the 
remaining  ones.  Lippincott  v.  Wikoff,  54 
N.  J.  Eq.  107,  33  Atl.  305;  Weimar  v. 
Fath,  43  N.  J.  L.  1;  Clark  v.  Denton,  36 
N.  J.  Eq.  419,  afiirmed  in  at  page  534. 
And  the  same  proposition  has  been  sus- 
tained in  New  York.    Re  Bull,  45  Barb.  334. 

Where  two  executors  are  named  in  the 
will,  with  discretionary  power  to  sell  real 
estate,  the  exercise  of  which  power  is  not 
necessary  for  the  purpose  of  executing  the 
will,  and  both  qualify,  but  one  resigns,  the 
other  cannot  exercise  the  power  of  sale  by 
virtue  of  the  statute  of  21  Hen.  VIII.  chap. 
4.  (See  quotation  from  statute  under  II., 
infra.)  Shelton  v.  Homer,  5  Met.  462.  It 
w^as  said  that  if  the  one  had  originally  re- 
nounced and  never  accepted  the  executor- 
ship, the  other  would  have  had  authority  to 
exercise  the  power  of  sale. 

Under  Kentucky  Rev.  Stat.  chap.  37,  art. 
1,  §  9,  the  power  of  sale  of  real  estate  con- 
ferred jointly  upon  executors,  upon  the  res- 
ignation or  removal  of  some,  devolves  upon 
those  who  remain  in  office.  Wells  v.  Lewis, 
4  Met.   (Ky.)  269. 

In  Digges  v.  Jarman,  4  Harr.  k  McH. 
486,  a  title  based  upon  a  deed  by  the  con- 
tinuing executor,  after  the  other  executor* 
had  resigned,  was  held  to  be  good.  There 
was  no  opinion  by  the  court,  but  statute 
of  21  Hen.  VIII.  chap.  4,  was  cited  by 
counsel.  The  facts  would  appear  to  be  such 
as  would  sustain  a  finding  that  the  power 
was  based  upon  special  confidence.  There 
was  an  appeal,  but  there  is  no  record  of  any 
decision  on  appeal. 

The  New  Jersey  statutes  which  are  an 
extension  of  the  statutes  of  21  Hen.  VIII. 
chap.  4,  enable  the  remaining  executor,  af- 
ter the  removal  of  his  coexecutor  by  the 
court,  to  exercise  the  power  of  sale  con- 
tained in  the  will,  even  though  it  be  a  naked 
discretionary  power.  Weimar  v.  Fath,  43 
N.  J.  L.  1.  For  wording  of  statute,  see  same 
case,  supra.  This  case  was  cited  and  fol- 
lowed in  Denton  v.  Clark,  36  N.  J.  Eq.  534. 

//.  Where  leas  than  all  accept  the  trust. 

At  common  law  the  executors  who  qualify 
could  not  1^1  one  execute  a  naked  power  of 
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tated,  but  the  trust  may  be  carried  out  by 
those  who  had  qualified  or  survived. 

In  the  case  of  Wooldridge  v.  Watkins,  3 
Bibb.  349,  decided  in  1814,  it  was  held  that 
a  mere  naked  power  to  sell,  not  coupled 
with  an  interest,  could  not  be  executed  by 
one  of  two  joint  executors,  but  that  the 
action  of  both  was  required. 

Again,  in  Coleman  v.  McKinney,  3  J.  J. 
Marsh.  246,  decided  in  1830,  it  was  said: 
**By  the  common  law,  if  an  authority,  with- 
out an  interest,  be  given  to  the  executors 
to  sell  land,  a  sale  is  not  valid  unless  they 
all  unite  in  it,  because  the  authority  is  del- 
egated and  the  trust  confided  to  all,  and  to 


no  less  number  than  all.  But  if  the  land 
be  devised  to  the  executors  to  sell,  those 
who  shall  qualify  may  execute  the  power, 
because  the  power  to  sell  in  coupled  with 
and  is  incidental  to  the  title  vested  by  the 
will,  which  is  in  such  only  as  shall  qualify." 
This  principle  was  reaffirmed  four  years 
later  in  Muldrow  v.  Fox,  2  Dana,  74;  and 
in  Clay  v.  Hart,  7  Dana,  1,  the  same  prin- 
ciple was  announced  in  the  following 
language:  "Accopding  to  the  common  law, 
also  a  power  coupled  with  the  legal  title 
or  a  personal  interest  would  survive  to  the 
survivors  or  survivor  of  several  persons 
(upon  whom  the  power  and  interest  or  title 


sale  not  given  ratione  officii,  if  one  or  more 
named  therein  had  refused  the  trust,  but 
the  statute  of  21  Hen.  VIII.  chap.  4,  pro- 
vided that  'Vhere  lands  are  willed  to  be 
sold  by  executors,  and  part  of  them  refuse 
to  be  executors  and  to  accept  the  adminis- 
tration of  the  will,  all  sales  by  the  execu- 
tors that  accept  such  administration  shall 
be  as  valid  as  if  all  the  executors  had 
joined."  Sugden,  Powers,  142,  citing  Sharp 
V.  Sharp,  2  Barn.  &  Aid.  405 ;  Clinef elter  v. 
Ayres,  16  111.  329;  Shelton  v.  Homer,  5  Met. 
462;  Bodley  v.  McKinney,  9  Smedes  &  M. 
339;  Ogden  v.  Smith,  2  Paige,  195;  Sharp 
v.  Pratt,  15  Wend.  610,  citing  Co.  Litt.  112 
b,  113a,  181b;  Roseboom  v.  Mosher,  2  De- 
nio,  61 ;  Jackson  ex  dem.  Hunt  v.  Ferris.  16 
Johns.  346;  Wasson  v.  King,  19  N.  C.  (2 
Dev.  &  B.  L.)  262;  Zebach  v.  Smith,  3  Binn. 
69,  5  Am.  Dec.  352;  Uldrick  v.  Simpson,  1 
S.  C.  283 ;  Geddy  v.  Butler,  3  Munf .  345. 

And  the  statute  of  21  Hen.  VIII.  chap.  4, 
appears  to  have  been  adopted  as  common 
law  in  raanv  states  (Taylor  v.  Morris,  1  N. 
Y.  341;  Cllnefelter  v.  Ayres,  16  111.  329; 
Wardwell  v.  McDowell,  31  111.  364;  Cole- 
man v.  McKinney,  3  J.  J.  Marsh.  246; 
Tread  well  v.  Cordis,  6  Gray,  341 ;  Shelton  v. 
Homer,  5  Met.  462;  Corlies  v.  Little,  14  N. 
J.  L.  373;  Jackson  ex  dem.  Hunt  v.  Ferris, 
1 5  Johns.  346 ;  Don  ex  dem.  Wood  v.  Sparks, 
18  N.  C.  [1  Dev.  &  B.  L.]  389,  citing  Bone- 
fant  V.  Greenfield,  1  Leon.  pt.  1,  p.  oO,  Cro. 
Eliz.  pt.  1,  p.  80;  Den  ex  dem.  Marr  v. 
Peay,  6  N.  C.  [2  Murph.]  84,  6  Am.  Dec. 
621 ;  Debow  v.  Hodge,  4  N.  C.  [1  Car.  Law 
Repos.  368],  and  Miller  v.  White,  1  N.  C. 
pt.  2,  p.  135  [Taylor,  309],  1  Am.  Dec.  591; 
Britton  v.  Lewis*,  8  Rich.  Eq.  271;  Uldrick 
V.  Simpson,  1  S.  C.  283 ;  Jennings  v.  Teague, 
14  S.  C.  229;  De  Saussure  v.  Lyons,  9  S.  C. 
492;  Robertson  v.  Gaines,  2  Humph.  367; 
Johnson  v.  Bowden,  37  Tex.  621,  second  ap- 
peal 43  Tex.  670;  Geddy  v.  Butler,  3  Munf. 
345;  Nelson  v.  Carrington,  4  Munf.  332,  6 
Am.  Dec.  519),  or  substantially  re-enacted 
into  law  (Tarver  v.  Haines,  55  Ala.  507; 
Solomon  v.  Wixon,  27  Conn.  520;  Muldrow 
V.  Fox,  2  Dana,  74;  Ross  v.  Clore,  3  Dana, 
189;  Fontaine  v.  Dunlap,  82  Ky.  321;  War- 
den V.  Richards,  11  Gray,  277;  Vemor  v, 
Coville,  54  Mich.  281,  20  N.  W.  75;  Bodley  v. 
McKinnev,  9  Smedes  k  M.  339;  Bartlett  v. 
Sutherland.  24  Miss.  395;  Phillips  v.  Stew- 
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art,  59  Mo.  491 ;  Corlies  v.  Little,  14  N.  J. 
L.  373;  Coykendall  v.  Rutherford,  2  N.  J. 
Eq.  360;  Jackson  ex  dem.  Hunt  v.  Ferris, 
15  Johns.  346;  Roseboom  v.  Mosher,  2  De- 
nio,  61;  Taylor  v.  Morris,  1  N.  Y.  341;  Niles 
V.  Stevens,  4  Denio,  399;  Meakings  v.  Crom- 
well, 2  Sandf.  512,  affirmed  in  5  N.  Y.  136; 
Shiffer  v.  Dietz,  53  How.  Pr.  372 ;  Miller  v. 
White,  1  N.  C.  pt.  2,  p.  135  [Taylor,  309],  1 
Am.  Dec.  591;  Den  ex  dem.  Marr  v.  Peay,  6 
N.  C.  [2  Murf  h.]  84,  5  Am.  Dec.  521 ;  Den 
ex  dem.  Wood  v.  Sparks,  18  N.  C.  [1  Dev.  & 
B.  L.]  389;  Taylor  v.  Galloway,  1  Ohio, 
232,  13  Am.  Dec.  605;  Collier  v.  Grimesey, 
36  Ohio  St.  17;  Zebach  v.  Smith,  3  Binn.  69, 

5  Am.  Dec.  352;  Bailey's  Petition,  15  R.  L 
60,  1  Atl.  131;  M'Kown  v.  Stockdale,  1  Nott 

6  M'C.  41;  Chanet  v.  Villeponteaux,  3 
M'Cord  L.  29;  Johnson  v.  Bowden,  37  Tex. 
621,  second  appeal,  43  Tex.  670. 

In  Clark  v.  Hornthal,  47  Miss.  474,  the 
court  said:  'This  rule  of  the  common  law 
with  reference  to  a  naked  power  is  changed 
in  England  by  the  statute  of  21  Hen.  VIII. 
chap.  4,  which  declares  that  the  executors 
who  accepted  their  trust  might  sell,  though 
one  or  more  of  the  persons  named  as  execu- 
tors should  refuse  to  act.  This  statute  has 
probably  generally  been  adopted  or  re- 
enacted  in  this .  country  by  most  of  the 
states.     4  Kent,  Com.  325." 

At  common  law  less  than  all  the  execu- 
tors named  in  the  will  cannot  execute  a 
power  of  sale  conferred  thereby,  even  though 
all  that  qualify  join  in  the  conveyance. 
Holcomb  V.  Coryell,  11  N.  J.  Eq.  476;  Tay- 
lor V.  Adams,  2  Serg.  &  R.  534,  7  Am.  Dec.  ■ 
665. 

But  where  the  power  of  sale  of  real  es- 
tate is  conferred  upon  the  executors  named 
ratione  offioiiy  or  annexed  to  the  office,  it 
may  be  executed  by  those  qualifying,  not- 
withstanding some  have  neglected  or  re- 
fused to  qualify.  Leavens  v.  %utler,  8  Port. 
(Ala.)   380. 

Where  the  power  is  conferred  by  will  up- 
on the  executors,  their  survivor  or  survi- 
vors, successor  or  successors,  and  more 
than  one  executor  is  named,  the  power  of 
sale  may  be  executed  by  one  of  the  persons 
so  named,  if  the  others  do  not  qualify. 
Heiferman  v.  Scholder,  134  App.  Div.  579, 
119  N.  Y.  Supp.  520. 

And  it  has  been  held  that  a  power  of  sale 
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had  been  conferred,  because,  as  the  inter- 
est or  title  survived,  the  power  might  be 
fed  and  kept  alive  by  it,  and  should  there- 
fore also  survive.  And  hence,  if  the  trus- 
tees of  the  power  were  devisees,  not  of  the 
power  merely,  but  of  the  legal  title  also, 
any  one  survivor  might  execute  the  power." 

Further  citation  of  authority  upon  this 
point  is  deemed  unnecessary. 

The  will  of  the  testator,  by  the  fifth 
clause,  invests  in  the  named  trustees  a 
power   coupled    with   an   interest,   and    the 


failure  of  one  of  said  trustees  to  act  can- 
not have  the  effect  of  defeating  the  trust; 
but  the  right  to  carry  it  into  effect,  or  to 
execute  it,  passed  to  the  trustee  who  did 
qualify.  As  he  was  clothed  with  ample 
power  to  sell  and  convey  the  one- third  in- 
terest devised  to  him  for  the  use  and  benefit 
of  Caroline  K.  Wallace,  his  vendee,  Berger, 
acquired,  by  reason  of  his  purchase  the 
absolute  fee  simple  title  to  said  property. 
The  Chancellor  correctly  so  held,  and  the 
judgment  is  affirmed. 


of  real  estate  for  the  purpose  of  paying  tes- 
tator's debts,  even  though  discretion  is 
given  to  the  executors,  could  be  executed  by 
the  one  who  qualified  where  the  other  had 
renounced.  Wolfe  v.  Hines,  93  Ga.  329,  20 
S.  £.  322. 

Where  the  will  contained  a  power  of  sale 
as  follows:  '*I  further  will  and  desire 
that  my  executors  hereinafter  named  shall 
be  at  liberty  at  any  and  all  times  to  sell  or 
dispose  of  any  part  of  my  estate  at  private 
sale,  if  in  their  judgment  it  will  promote 
the  interest  of  my  estate;  and  that  they 
shall  be  at  liberty  to  sell  for  cash  or  on 
credit,  without  any  order  of  court  for  that 
purpose,"  it  being  clear  that  the  sale  was 
not  mandatory  and  not  annexed  to  the  of- 
fice,— the  power  cannot  be  executed  by  but 
one  of  the  executors  named  in  the  will, 
where  the  other  two  refused  to  qualify. 
Bartlett  v.  Sutherland,  24  Miss.  395. 

Where  but  one  executor  named  in  the 
will  qualifies,  he  cannot  execute  a  naked 
power  of  sale  conferred  thereby  on  all  the 
executors,  and  if  the  sale  is  in  the  discre- 
tion of  the  executors,  he  cannot  make  the 
sale  by  virtue  of  a  statute  which  provides: 
^The  sale  and  conveyance  of  lands  devised 
to  be  sold  shall  be  made  by  the  executors, 
or  such  of  them  as  shall  undertake  the  exe- 
cution of  the  will,  if  no  other  person  be 
thereby  appointed  for  that  purpose;  or  if 
the  person  so  appointed  shall  refuse  to  per- 
form the  trust,  or  die  before  he  has  com- 
pleted it."  Wooldridge  v.  Watkins,  3  Bibb, 
349. 

And  where  the  will  confers  a  naked  power 
of  sale  of  real  estate  upon  a  majoritv  of  the 
executors,  the  statute  does  not  apply  so  as 
to  enable  less  than  a  majority  to  execute 
the  power,  unless  the  will,  made  and  proved 
in  another  state,  is  filed  in  the  county  where 
the  land  is  situated.  Carmichal  v.  Elmen- 
dorf,  4  Bibb,  484. 

Wbere  two  out  of  three  executors  named 
in  the  will  qualify,  one  alone  cannot  exe- 
cute a  naked  power  of  sale  of  real  estate 
conferred  on  all  named  in  the  will.  Smith 
V.  Shackleford,  9  Dana,  462. 

Kentucky  statute  1797,  1  Digest  531, 
which  provides:  "The  sale  and  conveyance 
of  land  devised  to  be  sold  shall  be  made  by 
the  executors,  or  such  of  them  as  shall  un- 
dertake the  execution  of  the  will,  if  no 
other  person  be  thereby  appointed  for  that 
purpose,  or  if  a  person  so  appointed  shall  re- 
fuse to  perform  the  trust,  or  die  before  he 
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shall  have  completed  it,"— enables  the  quali- 
fying executor  to  alone  execute  a  power  of 
sale  of  real  estate  conferred  upon  him  in 
conjunction  with  another  who  has  refused 
to  qualify,  where  the  power  of  sale  is  man- 
datory, but  not  a  mere  naked  power.  Mul- 
drow  v.  Fox,  2  Dana,  74;  Ross  v.  Clore,  3 
Dana,  189. 

Where  several  executors  are  named  in- 
cluding a  beneficiary  in  the  will,  and  none 
other  than  he  qualifies,  he  alone  cannot  ex- 
ercise a  discretionary  power  to  sell  real  es- 
tate for  his  own  benefit,  where  the  discre- 
tion was  conferred  jointly  upon  all.  Perrin 
V.  Lepper,  72  Mich.  464,  40  N.  W.  859. 

A  power  of  sale,  coupled  with  a  life  in- 
terest devised  to  the  widow  of  testator, 
could  be  exercised  by  her  after  she  had  com- 
pleted the  administration,  even  though 
others  were  named  in  the  will  as  executors, 
but  never  qualified  as  such,  the  will  placing 
no  restrictions  or  conditions  upon  the  pow- 
er of  sale.     Hazel  v.  Hagan,  47  Mo.  277. 

There  is  some  little  confiict  among  the 
authorities  as  to  whether  the  statute  of  21 
Hen.  VIII.  applies  when  the  power  is  based 
upon  special  confidence,  but  the  weight  of 
authority  is  with  the  holding  in  Wardwell 
V.  McDowell,  31  111.  364,  where  the  court 
said:  "We  find  text  writers  and  reports 
of  cases  discussing  two  kinds  of  powers  as 
recognized  at  common  law, — a  naked  power 
and  a  power  coupled  with  an  interest.  The 
power  given  by  this  will,  we  have  said,  is  of 
the  first  description,  no  estate  or  interest  in 
the  lands  passing  to  the  executors.  Such  a 
power,  the  courts  of  common  law  said,  must 
be  construed  strictly,  and  must  be  exercised 
by  all  the  executors;  that  if  one  refused  to 
qualify,  no  sale  could  be  made.  To  remedy 
this,  the  statute  of  21  Hen.  VIII.  chap.  4, 
was  enacted.  It  does  not  discriminate  be- 
tween lands  ordered  to  be  sold  peremptorily, 
and  those  which  the  executors  may  exercise 
a  discretion  in  selling.  To  confine  it  to  the 
former  would  be  a  narrow  construction  of  a 
remedial  statute,  the  object  of  which  was  to 
prevent  a  failure  of  the  power,  and  to  rem- 
edy the  oversight  of  a  testator  in  not  pro- 
viding for  the  contingency  that  some  of  his 
appointees  might  refuse  to  serve.  As  was 
said  by  the  court  in  Den  ex  dem.  Wood  v. 
Sparks.  18  N.  C.  (1  Dev.  &  B.  L.)  392,  the 
great  purpose  of  the  statute  is  to  correct 
mischiefs  resulting  from  a  rigid  construc- 
tion of  these  testamentary  authorities,  and 
it  is  the  rule  of  law  so  to  expound  the  act 
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ftfi  to  suppress  tbese  mischiefs  and  apply  its 
remedies. 

In  support  of  the  position  that  the  stat- 
ute of  21  Hen.  VIII.  chap.  4,  enables  the  ex- 
ecutor or  executors  who  qualify,  where  the 
others  named  refuse  to  accept  the  trust,  to 
execute  the  power  of  sale  conferred  by  the 
will,  even  though  it  be  a  naked  power  not 
annexed  to  an  office  or  given  ratione  officii 
the  following  cases  may  be  cited:  Ward- 
well  V.  McDowell,  31  111.  364;  Pahlman  v. 
Smith,  23  111.  448;  Ely  v.  Dix,  118  111.  477, 
9  N.  E.  62;  Corlies  v.  Little,  14  N.  J.  L.  373; 
Taylor  v.  Morris,  1  N.  Y.  341;  Taylor  v. 
Galloway,  1  Ohio,  232,  13  Am.  Dec.  605; 
Zebach  v.  Smith,  3  Binn.  69,  6  Am.  Dec.  352; 
Den  ex  dem.  Wood  v.  Sparks,  18  N.  C.  (1 
Dev.  k  B.  L.)  392.  And  see  cases  cited  in 
quotation  from  Clinefelter  v.  Ayres,   infra. 

But  as  opposed  to  that  holding,  the  fol- 
lowing may  be  cited:  Clark  v.  Hornthal,  47 
Miss.  434;  Blanton  v.  Mayes,  58  Tex.  422;' 
Bartlett  v.  Sutherland,  24  Miss.  395;  Tar- 
ver  V.  Haines,  55  Ala.  607. 

The  early  statutes  of  New  York  are  sub- 
stantial re-enactments  of  statute  of  21  Hen. 
VIII.  chap.  4,  and  under  them  the  executors 
who  accept  the  trust  may  sell  and  convey 
the  land  under  the  power  conferred  by  will, 
without  those  who  have  refused  the  trust 
joining  in  the  conveyance.  Ogden  v.  Smith, 
2  Paige,  195;  Sharp  v.  Pratt,  15  Wend.  610; 
Bunner  v.  Storm,  1  Sandf.  Ch.  357;  Rose- 
boom  V,  Mosher,  2  Denio,  61  (not  necessary 
to  prove  a  formal  renunciation  by  the  ones 
not  signing)  ;  Leggett  v.  Hunter,  19  N.  Y. 
445,  affirming  25  Barb.  81;  Scholle  v. 
Scholle,  23  Jones  &  S.  474,  affirmed  in  113 
N.  Y.  261,  21  N.  E.  84  (there  should  be  a 
formal  renunciation) ;  Correll  v.  Lauter- 
bach,  12  App.  Div.  531,  42  N.  Y.  Supp.  143, 
affirmed  in  159  N.  Y.  553,  54  N.  E.  1089. 

But  under  the  Pennsylvania  act  of  March 
12,  1800,  which  is  a  substantial  re-enact- 
ment of  the  statute  of  21  Hen.  VIII.  chap.  4, 
differing  therefrom  slightly  in  wording,  the 
renunciation  or  refusal  to  act  on  the  part 
of  those  not  joining  in  the  conveyance  must 
appear  of  record  in  some  form.  Heron  v. 
Hoffner,  3  Rawle,  393;  Neel  v.  Beach,  92 
Pa.  221.  And  where  less  than  all  of  the 
executors  named  have  executed  a  deed,  a 
subsequent  renunciation  by  those  not  join- 
ing therein  will  not  cure  the  defect.  Ibid. 
But  under  the  act  of  March  12,  1800,  the 
survivor  has  power  to  exercise  the  power  Qf 
sale  whether  the  power  is  discretionary  or 
mandatory.    McDowell  v.  Gray,  29  Pa.  211. 

And  the  Illinois  court  takes  the  position 
that,  while  the  fact  of  renunciation  by  those 
not  joining  in  the  will  must  be  proved,  oral 
or  other  evidence  may  be  admitted  for  that 
purpose.  In  Clinefelter  v.  Ayres,  16  111. 
329,  at  page  337,  the  court  said:  "The 
courts  in  Pennsylvania  require  this  evi- 
dence to  be  shown  by  the  records  and  files  of 
the  court  (Heron  v.  Hoffner,  3  Rawle,  396) 
conformably  to  the  practice  in  the  ecclesias- 
tical courts.  It  is  put  upon  the  ground  that 
they  derived,  with  the  provision  itself,  a 
legal  import  in  the  terms,  and  that  it  best 
comports  with  the  certainty  and  security  of 
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titles  to  realty  by  preserving  written  evi- 
dence of  those  acts  and  facts  upon  which  . 
the  title  depends.  This  had  been  clearly 
intimated  as  the  rule  in  commonwealth  use. 
Com.  use  of  Huston  v.  Mateer,  16  Serg.  & 
R.  418.  This  last  is  referred  to  and  ap- 
proved, and  a  refusal  or  renunciation  bv  act 
in  pais  disclaimed,  in  Stebbins  v.  Latnrop, 
4  Pick.  43.  Chief  Justice  Bronson,  in  Rose- 
boom  V.  Mosher,  2  Denio,  70,  sanctioned 
this  as  the  sound  rule,  in  requiring  an  ex- 
press renunciation,  and  would  have  so  de- 
cided, had  it  been  an  open  question  in  New 
York.  But  under  their  statute,  which  in- 
cluded cases  of  mere  neglect  to  qualify  or 
prove  the  will,  it  had  been  ruled  otherwise. 
See  also  for  New  York  rule  under  their 
state  an  approval  of  this  case.  Taylor  v. 
Morris,  1  N.  Y.  350.  The  rule  I  consider  to 
be  well  established  in  England,  not  only  by 
the  practice  of  the  ecclesiastical  courts,  but 
by  decision,  notwithstanding  the  dictum  of 
Holroyd,  J.,  in  Townson  v.  Tickell,  3  Barn. 
&  Aid.  31,  22  Revised  Rep.  291,  that  it 
would  not  be  necessary  to  be,  either  by  mat- 
ter of  record  or  deed.  In  that  case  the  re- 
nunciation was  by  deed.  In  Long  v.  Symes, 
3  Hagg.  Eccl.  Rep.  771,  the  rule  is  very 
strongly  laid  down,  'that  the  refusal  must 
be  recorded  in  court;  till  that  was  done,  no 
one  could  take  administration;'  'the  refusal 
cannot  be  by  word  only;  it  must  be  entered 
and  recorded  in  court.'  That  it  cannot  be 
by  mere  words,  'or  other  matter  in  pais,  is 
well  supported  by  authorities.  1  Williams, 
Exrs.  234,  235;  4  Bacon,  Abr.  Exrs.  & 
Admrs.  E,  9;  Hensloe's  Case,  9  Coke,  36b. 
Rawlinson  v.  Shaw,  3  T.  R.  558,  1  Revised 
Rep.  768,  is,  if  an  exception,  one  from  neces- 
sity, that  a  creditor  must  be  shown  to  have 
accepted  an  appointment  of  executor,  be- 
fore he  shall  be  denied  a  right  of  action 
against  the  other  executors.  In  Virginia 
and  North  Carolina  a  different  rule  pre- 
vails, but  the  renunciation  may  be  by  acts 
in  paiSf  and  will,  under  circumstances,  be 
presumed.  Geddy  v.  Butler,  3  Munf.  345; 
Nelson  v.  Carrington,  4  Munf.  341,  6  Am. 
Dec.  519;  Miller  v.  White,  1  N.  C.  pt.  2,  135 
(Taylor,  309),  1  Am.  Dec.  591.  Whatever 
the  character  of  proof,  it  should,  at  least,  be 
satisfactory  and  conclusive,  and  more  espe- 
cially in  cases  of  naked  powers,  where 
greater  strictness  is  required,  than  where 
the  power  is  coupled  with  an  interest  or 
trust.  Taylor  v.  Benham,  5  How.  233,  12 
L.  ed.  130."  And  in  a  case  between  the  same 
parties  in  20  III.  465,  it  was  held  that, 
since  the  probate  court  is  not  a  court  of 
record,  all  the  facts  and  circumstances  at- 
tending the  granting  of  letters  testamentary 
to  one  of  the  executors,  including  the  fact 
of  the  others'  refusal,  could  be  admitted  in 
evidence.  And  in  Wardwell  v.  McDowell, 
31  III.  364,  where  the  same  will  was  before 
the  court,  it  was  said  that  the  holding  in  16 
111.  329,  was  not  an  approval  of  the  hold- 
ings in  the  cases  cited  therein,  but  that  "a 
refusal  to  accept  and  qualify  must  he 
shown;  a  failure  to  do  so,  however  proved, 
does  not  meet  the  requirements  of  the  stat- 
ute of  21  Hen.  VIII." 
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It  will  be  seen  that  the  holding  in  Cline- 
felter  v.  Ayres,  supra,  practically  harmo- 
nizes the  decisions  on  this  point.  For  ex- 
ample, the  New  York  statute  provides  for 
the  "neglect  or  refusal,"  and  in  Sharp  v. 
Pratt,  15  Wend.  612,  it  was  held  that  proof 
of  "neglect"  was  sufficient,  and  in  Hose- 
boom  V.  Mosher,  2  Denio,  69,  it  was  held 
that  any  evidence  of  refusal  or  neglect,  such 
as  a  notation  on  the  record  of  the  surrogate 
court,  declarations  of  the  refusing  parties, 
or  other  oral  testimony,  was  admissible,  and 
that  presumption  might  be  indulged  from 
lapse  of  time  or  actions  of  refusing  parties. 
Geddy  v.  Butler,  3  Munf.  345;  Nelson  v. 
Carrington,  4  Munf.  332,  6  Am.  Dec.  519; 
Den  ex  dem.  Wood  v.  Sparks,  18  N.  C.  (1 
Dev.  &  B.  L.)  389,  are  authority  to  the 
point  that  lapse  of  time  raises  a  presump- 
tion of  refusal,  under  the  statute  of  21  Hen. 
VIII.  chap.  4,  and  in  Chanet  v.  Villepont- 
eaux,  3  M*Cord,  L.  29,  it  was  held  that  a 
removal  from  the  state  was  a  sufficient  re- 
fusal to  qualify.  This  theory  is  also  sup- 
ported by  Robertson  v.  Gaines,  2  Humph. 
367.  J.  W.  M. 


ILLINOIS  SUPREME  COURT. 

JAMES  D.  W^ALLACE,  Trustee,  etc., 

v. 

MABEL  H.  FOX  WELL  et  al. 

and 

SECOND  NATIONAL  BANK  OF   ST. 

PAUL,  PlflF.  in  Err. 

(250  111.  616,  95  N.  E.  985.) 

Power  —  attached  to  office. 

1.  A  power  to  manage  property  and  dis- 
tribute the  income  is  attached  to  the  office 


of  the  trustee,  rather  than  conferred  in 
personal  confidence  upon  him,  where  it  is 
conferred  upon  two  persons  named,  and  to 
their  successors  in  trust,  so  that  it  may  be 
exercised  by  one  in  case  of  the  death  of  the 
other,  or  his  refusal  to  qualify. 

Same  —  coupled  with  interest. 

2.  A  power  is  coupled  with  an  interest,  so 
that  it  may  be  exercised  by  a  survivor  of 
two  named  trustees,  where  it  covers  the 
selling  and  conveyance  of  the  property,  the 
investment  of  the  proceeds,  the  management 
of  the  estate,  and  distribution  of  the  pro* 
ceeds. 

Will  —  repugnance  of  provisions  —  <»n- 
strnction. 

3.  There  is  no  repugnance  between  provi- 
sions of  a  will  directing  trustees  to  pay  the 
income  of  a  portion  of  the  estate  after  the 
death  of  testator's  wife  to  his  son  and  the 
son's  wife,  in  such  proportion  as  the  trus- 
tees deem  best,  and  upon  the  son's  death  to 
convey  such  portion  of  the  estate  to  the 
son's  heirs,  and  a  provision  directing  them 
to  convey  to  the  son  after  the  death  of  tes- 
tator's wife  such  portion  of  the  estate,  at 
such  time  as  may  seem  best  for  them  to 
do  so. 

Trust  —  spendttirift  —  creation  ^  con- 
struction of  will. 

4.  A  spendthrift  trust  vesting  no  estate 
in  the  donee  is  created  by  a  will  which 
places  property  in  the  hands  of  trustees  to 
manage  and  pay  a  portion  of  the  income 
to  testator's  son,  a  man  with  a  family, 
largely  indebted,  and  to  the  son's  wife,  in 
such  portions  as  they  deem  best,  and  at  the 
death  of  the  son  to  convey  the  property  tu 
the  son's  heirs,  or  to  convey  the  property 
to  the  son  at  such  time  as  may  seem  best 
for  them  to  do  so. 

(June  20,  1911.) 


Note.  —  When  power  of  sale  deemed  to 
be  coupled  with  an  interest. 

The  question  raised  by  this  note  is  of 
importance  in  determining  that  treated  in 
Wilson  V.  Snow,  ante,  604,  as  it  contains 
the  basic  principles  upon  which 'that  case, 
as  well  as  many  others  cited  there,  was  de- 
cided. 

As  pointed  out  in  the  note  to  that  case 
(aubd.  VII.),  however,  in  some  jurisdictions 
the  consideration  of  the  question  now  under 
annotation  is  unnecessary  when  the  right 
of  an  administrator  c.  t.  a.  to  execute  the 
power  conferred  upon  the  executor  is  in- 
volved, since  the  statutes  relating  to  th3 
power  of  such  administrators  are  construed 
broadly  enough  to  give  them  any  power  of 
sale  conferred  upon  the  executor,  irrespect- 
ive of  whether  it  would  otherwise  be  re- 
garded as  coupled  with  an  interest.  In 
most  of  the  jurisdictions,  however,  the  stat- 
utes are  construed  to  apply  only  where  the 
power  was  coupled  with  an  interest  or  an- 
nexed to  the  office;  so  that  the  question 
now  under  annotation  is  as  important  as  it 
was  at  common  law. 
50  L.R.A.(N.S.) 


For  the  allied  question  as  to  when  power 
is  deemed  annexed  to  the  office,  see  note 
to  Haggin  v.  Straus,  post,  642. 

An  interest  in  the  thing  itself,  not  merely 
in  the  execution  of  the  power  or  the  pro- 
ceeds therefrom,  is  essential  to  constitute 
a  power  coupled  with  an   interest: 

Hunt  V.  Rousmanier,  8  W^heat.  174,  5  L. 
ed.  589  (where  Chief  Justice  Marshall  said: 
"As  this  proposition  is  laid  down  too  posi- 
tively in  the  books  to  be  controverted,  it 
becomes  necessary  to  inquire  what  is  meant 
by  the  expression,  *a  power  coupled  with 
an  interest.'  Is  it  an  interest  in  the  sub- 
ject on  which  the  power  is  to  be  exercised, 
or  is  it  an  interest  in  that  which  is  pro- 
duced by  the  exercise  of  the  power?  We 
hold  it  to  be  clear  that  the  interest  which 
can  protect  a  power  after  the  death  of  a 
person  who  creates  it  must  be  an  interest 
in  the  thing  itself.  In  other  words,  the 
power  must  be  engrafted  on  an  estate  in 
the  thing.  The  words  themselves  would 
seem  to  import  this  meaning.  *A  power 
coupled  with  an  interest'  is  a  power  which 
accompanies,  or  is  connected  with,  an  in- 
terest.    The    power   and    the   interest    are 
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ERROR  to  the  Superior  Court  for  Cook 
County  to  review  a  decree  construing 
the  will  of  Samuel  G.  Spaulding,  deceased. 
Affirmed. 

Statement  by  Farmer,  J.: 

Defendant  in  error,  James  D.  Wallace,  as 
trustee,  filed  a  bill  in  the  superior  court  of 
Cook  county,  at  the  November  term,  1909, 
to  construe  the  last  will  and  testament  of 
Samuel  Q.  Spaulding,  deceased.  The  bill 
alleged  that  Samuel  Q.  Spaulding  departed 
this  life  on  or  about  the  5th  day  of  Septem- 
ber, 1893,  leaving  a  last  will  and  testament, 
as  follows: 

T,  Samuel  G.  Spaulding,  of  the  city  of 
Chicago,  in  the  county  of  Cook  and  state  of 


Illinois,  being  of  sound  mind  and  memory, 
do  make  and  declare  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills 
by  me  made. 

1  will  that  all  my  just  debts  and  funeral 
expenses  be  paid. 

I  give,  devise  and  bequeath  unto  Clarence 
W.  Marks  and  James  D.  Wallace,  and  to 
their  successors  in  trust,  all  my  estate,  both 
real,  personal  and  mixed,  of  whatever  kind 
and*  wherever  situate,  to  be  held  by  them  in 
trust  for  the  uses  and  purposes  hereinafter 
named  and  designated,  in  trust: 

First.  To  enter  upon  any  and  all  my 
real  estate,  to  collect  the  rents  and  profits 
and  to  have  the  entire  management  and  con- 
trol of  the  same;  to  reduce  to  possession,  to 
receive  and  collect  any  and  all  bonds,  notes. 


united  in  the  same  person.  But  if  we  are 
to  understand  by  the  word  'interest'  an  in- 
terest in  that  which  is  to  be  produced  by 
the  exercise  of  the  power,  then  they  are 
never  united.  The  power,  to  produce  the 
interest,  must  be  exercised,  and  by  its  ex- 
ercise, is  extinguished.  The  power  ceases 
when  the  interest  commences,  and  therefore 
cannot,  in  accurate  law  language,  be  said 
to  be  'coupled'  with  it,"  and  the  court  held 
that  a  power  by  letter  of  attorney  to  sell  a 
vessel,  given  to  secure  a  loan  in  the  place 
of  a  mortgage,  was  not  coupled  with  an 
interest,  so  as  to  survive  the  death  of  the 
grantee) ;  Hunt  v.  Ennis,  2  Mason,  244,  Fed. 
Cas.  No.  6,889  (construing  same  power  of 
attorney  implied  in  Hunt  v.  Rousmanier) ; 
Taylor  v.  Benham,  6  How.  233,  12  L.  ed. 
130;  Peter  v.  Beverly,  10  Pet.  532,  9  L.  ed. 
522 ;  Kahn  v.  Weill,  42  Fed.  704 ;  Taylor  v. 
Burns,  8  Ariz.  463,  76  Pac.  623;  Yeates  v. 
Pryor,  11  Ark.  58;  Gartland  v.  Dunn,  11 
Ark.  720;  Denson  v.  Thurmond,  11  Ark. 
5Sd;  Frink  v.  Roe,  70  Cal.  296,  11  Pac.  820; 
D.arrow  v.  St.  George,  8  Colo.  592,  9  Pac. 
791 ;  Mansfield  v.  Mansfield,  6  Conn.  559,  16 
Am.  Dec.  76;  McGriff  v.  Porter,  5  Fla.  373; 
Baggett  v.  Edwards,  126  Ga.  463,  55  S.  E. 
250;  Coney  v.  Sanders,  28  Ga.  511;  Turman 
V.  Winecoff,  138  Ga.  726,  75  S.  E.  1131; 
Lathrop  v.  Brown,  65  Ga.  312;  Wilkins  v. 
McGehee,  86  Ga.  7&4,  13  S.  E.  84;  Bonney  v. 
Smith,  17  111.  531  (citing  Hunt  v.  Rous- 
manier, supra;  Story,  Agency,  483;  1 
Comyns's  Dig.  title,  "Attorney,"  C.  9  and 
10,  774,  and  2  Kent,  Com.  644,  646);  Ben- 
neson  v.  Savage,  130  111.  352,  22  N.  E.  838; 
White  ▼.  Glover,  59  111.  459;  Hawley  v. 
Smith,  45  Ind.  183;  Jeffersonville  Asso.  v. 
Fisher,  7  Ind.  699;  Chase  v.  Chapman,  89 
Kan.  196,  131  Pac.  614;  Baird  ▼.  Rowan,  1 
A.  K.  Marsh.  214;  Ahvorth  ▼.  Seymour,  42 
Minn.  626,  44  N.  W.  1030;  Green  v.  Cole, 
103  Mo.  70,  15  S.  W.  317;  Schanewerk  v. 
Hoberecht,  117  Mo.  22,  38  Am.  St.  Rep.  641, 
22  S.  W.  949;  Hilliard  v.  Beattie,  67  N.  H. 
671,  39  Atl.  897;  Bell  v.  Twilight,  22  N.  H. 
600;  Den  ex  dem.  Probasco  v.  Creveling,  25 
N.  J.  L.  449;  Bergen  v.  Bennett,  1  Cai.  Cas. 
1,  2  Am.  Dec.  281;  Wilson  v.  Troup,  2  Cow. 
l95,  14  Am.  Dec.  458;  Stephens  v.  Sessa, 
50  L.R^.(N.S.) 


50  App.  Div.  547,  64  N.  Y.  Supp.  28;  Rus- 
sell V.  Russell,  36  N.  Y.  581,  93  Am.  Dec. 
640;  Wilmington  v.  Bryan,  141  N.  C.  666, 
54  S.  E.  543;  Brown  v.  Skotland,  12  N.  D. 
445,  97  N.  W.  543;  Williams  v.  Veach,  17 
Ohio,  171,  49  Am.  Dec.  453;  Martin  v.  Spur- 
rier, 23  Ohio  C.  C.  110;  White's  Appeal,  36 
Pa.  134;  Horn  v.  Broyles,  --  Tenn.  ~,  62 
S.  W.  297;  Armstrong  v.  Moore,  59  Tex. 
646;  Western  U.  Teleg.  Co.  v.  Hearne,  — 
Tex.  Civ.  App.  — ,  40  S.  W.  50;  Daugherty 
V.  Moon,  59  Tex.  397;  Re  Bacon  [1907]  1 
Ch.  475,  76  L.  J.  Ch.  N.  S.  213,  96  L.  T.  N.  S. 
690.  • 

Therefore,  the  power  is  not  coupled  with 
an  interest: 

— where  there  was  a  privilege  to  sell  real 
estate,  given  with  an  agreement  that  grantee 
should  receive  all  the  proceeds  above  a  cer- 
tain sum  as  commission.  Chase  v.  Chap- 
man, 89  Kan.  196,  131  Pac.  615. 

— where  a  widow  survived  her  coexecutor, 
and  as  such  survivor  attempted  to  convey 
real  estate  in  consideration  of  past  and 
future  support,  the  testator  having  devised 
the  real  estate  to  her  for  life,  with  re- 
mainder to  a  charitable  institution,  and 
ordered  a  sale  of  such  portions  thereof,  in 
the  event  that  the  income  from  his  estate 
should  at  any  time  prove  inadequate  for 
her  support,  as  would  be  necessary  for  her 
support.  Ferre  v.  American  Bd.  of  Comrs. 
63  Vt.  162. 

— where  land  was  devised  to  a  daughter 
for  life,  the  residue  to  sons,  the  executors 
directed  to  sell  the  real  estate  at  the 
daughter's  death,  and  divide  the  proceeds 
among  her  children.  Den  ex  dem.  Probasco 
V.  Creveling,  25  N.  J.  L.  449. 

As  determined  by  the  form  of  devise. 

The  early  English  decisions  were  based 
largely  upon  the  form  of  the  devise,  and 
many  fine  distinctions  were  drawn  in  deter- 
mining whether  or  not  there  was  a  mere 
naked  power  to  sell  real  estate  conferred 
upon  the  executors.  As  was  perhaps  un- 
avoidable in  basing  the  distinction  upon  the 
mere  form  of  devise,  the  decisions  are  irrec- 
oncilable  on   the   question.      Sugden   gives 
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money,  mortgages,  stocks  and  other  evidence 
of  indebtedness  due  me,  with  the  interest  on 
the  same;  to  convert  the  same  into  cash,  at 
their  discretion;  to  reinvest  and  resell  the 
same  in  such  manner  as  may  seem  best  to 
them,  but  not  to  invest  the  same  upon  mere 
personal  security  or  upon  second  mortgage 
security;  to  sell  and  convey,  by  good  and 
sufficient  deed,  any  and  all  my  real  estate; 
to  reinvest  and  resell  the  proceeds  of  such 
sale,  but  not  to  invest  the  same  upon  mere 
personal  security,  but  upon  first  mortgage 
security  on  real  estate,  or  in  stocks  or  bonds, 
or  in  real  estate,  as  may  seem  best  to  them. 
Second.  To  pay  over  to  my  wife,  Marcia 
I.  Spaulding,  the  entire  net  income  of  my 
estate  during  her  lifetime. 


Third.  Upon  the  decease  of  my  said  wif^ 
Marcia  I.  Spaulding,  to  pay  over  to  my 
daughter,  Mabel  H.  Foxwell,  one  half  of  the 
net  income  of  my  estate  during  her  lifetime, 
and  upon  the  decease  of  my  said  daughter, 
Mabel  H.  Foxwell,  to  convey  one  half  of  my 
estate  to  the  right  heirs  of  my  said  daugh- 
'  ter. 

Fourth.  Upon  the  decease  of  my  said 
wife,  Marcia  I.  Spaulding,  to  pay  over  to  my 
son,  Howard  H.  Spaulding,  and  to  his  wife, 
Florence  B.  Spaulding,  one  half  of  the  net 
income  of  my  estate  in  such  proportions  as 
they  may  see  fit,  paying  more  or  less  to  the 
one  or  the  other,  as  they  may  deem  best,  dur- 
ing the  lifetime  of  my  son,  Howard  H. 
Spaulding,  and  upon  the  decease  of  my  said 
son,  Howard  H.   Spaulding,  to  convey  one 


an  able  and  lengthy  review  of  all  the  early 
English  cases  on  the  subject  (Sugden, 
Powers,  chap.  3,  §  1,  pp.  128-152),  and  ex- 
tracts therefrom  the  following  conclusion: 
(1)  "I  devise  my  land  to  my  executors  to 
sell"  gives  an  interest  in  the  land  and 
couples  the  power  to  sell  thereto.  All  are 
agreed  on  this.  (2)  **1  devise  my  land  to 
be  sold  by  my  executors"  gives  only  a  naked 
power  to  sell,  although  Lord  Coke  once  held 
that  this  form  gave  a  power  coupled  with 
an  interest.  (3)  "I  devise  that  my  execu- 
tors shall  sell  my  land"  or  *'that  my  land 
shall  be  sold  by  my  executors,"  gives  "only 
a  naked  power,  although  Lords  Hale  and 
Hargrave  thought  this  form  would  give  a 
power  coupled  with  an  interest. 

But  the  later  decisions,  and  especially  the 
American  decisions,  show  that  the  courts 
have  adopted  the  broad  rule  of  interpreta- 
tion of  wills,  i.  0.,  that  the  intention  of  the 
testator,  as  gathered  from  the  whole  in- 
strument, governs.  The  form  of  devise  may 
be  evidence  of  testator's  intention,  but  it  is 
not  controlling.  But  while  the  mere  form 
of  devise  is  not  absolutely  controlling,  the 
same  general  principles  underlie  the  later 
decisions.  For  example,  it  was  early  held 
that  the  form,  '*!  devise  my  land  to  ex- 
ecutors to  sell,"  couples  the  power  of  sale 
with  an  interest,  and  the  later  cases  hold 
that  where  it  was  the  intention  of  the 
testator,  as  gathered  from  the  whole  will, 
to  vest  title  in  the  executors  in  trust,  or 
otherwise,  the  power  of  sale  is  coupled  with 
an  interest.  The  difference  is  merely  one 
of  interpretation,  and  there  is  no  clear  line 
of  demarcation  to  be  drawn,  since  both 
classes  of  cases  are  controlled  by  the  same 
general  principle,  which  fact  renders  such 
a  classification  useless. 

General  principles — as   to  title  vesting   in 
grantee  or  donee. 

Where  the  legal  title  vests  in  the  donee 
or  grantee  of  the  power  of  sale,  it  is  usually 
held  that  the  power  is  coupled  with  an  in- 
terest. Baggett  V.  Edwards,  126  Ga.  463, 
65  S.  E.  250;  Smith  v.  Hunter,  241  111.  514, 
132  Am.  St.  Rep.  231,  89  N.  E.  686;  Baird 
50  L.R.A.(X.S.) 


V.  Rowan,  1  A.  K.  Marsh.  214;  Gaines  v. 
Fender,  82  Mo.  497  (coupled  with  a  trust 
with  the  same  force) ;  Jefferson ville  Asso. 
V.  Fisher,  7  Ind.  699;  Rowe  v.  Beckett,  30 
Ind.  154,  95  Am.  Dec.  676;  Rowe  v.  Lewis, 
30  Ind.  163;  McNew  v.  Vert,  43  Ind.  App. 
83,  86  N.  E.  969. 

So,  it  has  been  held  that  the  power  is 
coupled  with  an  interest: 

— where  an  estate  is  conveyed  to  two 
trustees  as  joint  tenants.  Gutman  v.  Buck- 
ler, 69  Md.  7,  13  Atl.  635. 

— where  the  real  property  is  devised  to 
several  persons  as  tenants  in  common,  some 
of  whom  are  named  executors,  and  they  or 
a  majority  of  them  are  empowered  by  the 
will  to  sell  the  real  estate.  Jackson  ex 
dem.  King  v.  Burtis,  14  Johns.  391;  Frank- 
lin V.  Osgood,  14  Johns.  527;  Jackson  ex 
dem.  Cooper  v.  Given,  16  Johns.  167. 

— where  a  life  estate  is  coupled  with  the 
power  to  sell  the  real  estate  for  the  pay- 
ment of  debts.  Fitzgerald  v.  Standish,  102 
Tenn.  383,  62  S.  W.  295. 

— where  testator  directed  that  in  case  of 
deficiency  of  his  personal  estate,  some  of 
the  real  estate  should  be  sold  for  the  pay- 
ment of  debts,  and  devised  all  his  estate  to 
the  widow  for  life,  and  appointed  her  ex- 
ecutrix. Jackson  ex  dem.  Hunt  v.  Ferris, 
15  Johns.  346. 

— where  there  was  a  power  of  sale  of 
real  estate  g^ven  by  trust  deed  to  secure 
a  debt.  Baggett  v.  Edwards,  126  Ga.  463, 
66  S.  E.  250. 

A  trust  deed  for  the  benefit  of  the 
grantors,  containing,  among  other  powers, 
**and  as  it  will  become  necessary  for  said 
trustee  to  advance  certain  sums  of  money 
for  the  benefit  of  the  parties  of  the  first 
part,  he  is  hereby  authorized  and  empowered 
to  reimburse  himself  from  the  proceeds  of 
sale  of  said  lands,  together  with  the  in- 
terest thereon,"  gives  a  power  coupled  with 
an  interest,  but  creates  only  a  lien  in  favor 
of  donee,  and  does  not  convey  an  estate  or 
title  in  such  sense  as  to  enable  anyone  out- 
side of  the  donee  to  execute  the  power. 
Christopher  v.  Mungen,  61  Fla.  613,  55  So. 
273. 

A   power   of   sale   contained   in   a   mort- 
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half  of  my  estate  to  the  right  heirs  of  my 
son,  Howard  H.  Spaulding. 

Fifth.  To  convey  to  my  son,  Howard  H. 
Spaulding,  after  the  decease  of  my  wife, 
Marcia  I.  Spaulding,  one  half  of  my  estate 
at  such  time  as  may  seem  best  for  them  to 
do  so. 

I  hereby  appoint  Clarence  W.  Marks  and 
James  D.  Wallace  executors  of  this  my  last 
will  and  testament,  and  request  that  no 
bond  be  required  of  them  for  the  faithful 
performance  of  their  duties  as  such  execu- 
tors. 

In  witness  whereof  I  have  hereunto  set  my 
hand  this  7th  day  of  August,  a.  d.  1893. 

Samuel  6.  Spaulding. 

The  bill  alleged  that  said  will  was  ad- 


mitted to  probate  and  letters  testamentary 
issued  to  complainant  and  Clarence  W. 
Marks,  as  executors;  that  the  said  execu- 
tors duly  qualified  and  entered  upon  the 
discharge  of  their  duties;  that  afterwards 
said  Clarence  W.  Marks  refused  to  act  as 
trustee  under  said  will,  and  on  December  1, 
1896,  by  decree  of  the  circuit  court  of  Cook 
county,  Marcia  I.  Spaulding,  the  widow  of 
testator,  was  appointed  a  cotrustee  to  act 
with  the  complainant,  with  full  power  and 
authority  to  carry  out  the  terms  and  pro- 
visions of  said  will,  as  successor  to  said 
Clarence  W.  Marks.  The  bill  alleged  that 
on  December  11,  1896,  complainant  and 
Clarence  W.  Marks  filed  their  final  report 
and  account  as  executors,  which  were  duly 
approved,    and   said    executors   discharged; 


gage  is  a  power  coupled  with  an  interest, 
for  an  estate  and  title  are  vested  in  the 
mortgagee.  Bergen  v.  Bennett,  1  Cai.  Cas. 
1,  2  Am.  Dec.  281.  Contra,  Baggett  v. 
Edwards,  126  Ga.  463,  65  S.  E.  250. 

Executors  have  a  mere  naked  power  to 
sell  where  the  testator  provided:  "Fifth. 
All  the  rest,  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed  I  give,  de- 
vise and  bequeath  to  my  children  to  be 
divided  among  them  share  and  share  alike 
and  to  their  heirs  forever.  Sixth.  I  au- 
thorize my  executors  hereinbefore  named 
and  the  survivor  of  them  and  any  successor 
or  successors  that  may  be  appointed  in  said 
tniai  to  sell  at  public  or  private  sale  any 
or  all  my  real  estate  at  such  time  or  times 
as  they  may  see  fit  and  invest  the  pro- 
ceeds safely,  the  same  to  go  as  herein 
provided  for  my  real  estate.  But  this  pro- 
vision in  regard  to  the  sale  of  my  real 
estate  is  not  intended  to  interfere  with  the 
right  of  my  wife  and  children  to  convey 
said  real  estate  in  the  same  manner  as 
they  could  convey  the  same  were  this  power 
to  the  executors  to  sell  not  inserted  in 
this  will."  The  case  turned  upon  the  hold- 
ing that  no  title  was  vested  in  the  execu- 
tors. Bradt  v.  Hodgdon,  94  Me.  559,  48 
Atl.    179. 

A  power  is  coupled  with  an  interest 
where  a  deed  of  trust  is  given  for  the  evi- 
dent purpose  of  dedicating  the  property  to 
the  support  of  the  grantor,  authorizing  a 
sale  of  the  whole  or  any  part  thereof  for 
that  purpose,  and  providing  that  whatever 
may  be  loft  thereof  after  the  whole  ex- 
pense of  the  trustee  is  paid  shall  be  the 
property  of  a  third  person  designated.  Mc- 
New  V.  Vert,  43  Ind.  App.  83,  86  N.  E.  969. 

Where  a  corporation  conveyed  land  by 
deed  to  trustees  to  secure  the  payment  of 
bonds  issued  by  it  and  placed  upon  the 
market  for  sale,  reserving  the  power  to 
sell  any  portions  of  the  land  at  its  valu- 
ation, and  upon  the  surrender  by  the  com- 
pany to  the  trustees  of  bonds  equal  in 
amount  to  the  value  of  the  lands  sold,  and 
the  trustees  were  empowered  to  convey 
the  lands  as  directed  by  the  corporation, 
it  was  held  in  Rowe  v.  Beckett,  30  Ind. 
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154,  95  Am.  Dec.  676,  and  in  Rowe  ▼. 
Lewis,  30  Ind.  163,  that  a  power  of  sale, 
coupled  with  an  interest,  was  conferred 
upon   the  trustees. 

A  power  of  sale  coupled  with  an  interest 
is  created  by  an  instrument  that  vests  title 
in  the  grantee  so  that  he  may  execute  the 
power  in  his  own  name.  Jeffersonville 
Asso.  V.  Fisher,  7  Ind.  699! 

But,  where  there  is  simply  a  direction  to 
an  executor  to  sell  real  estate,  the  power 
is  not  coupled  with  an  interest.  Smith 
V.  Hunter,  241  111.  514,  132  Am.  St.  Rep. 
231,  89  N.  E.  686;  Baird  v.  Rowan,  1  A. 
K.  Marsh.  214;  Clark  v.  Hornthal,  47  Miss. 
434;  Bartlett  v.  Sutherland,  24  Miss.  395; 
Jackson  ex  dem.  Bogert  v.  Schauber,  7 
Cow.  187. 

— aa   to   beneficial  interest  vesting   in   the 
grantee  or  donee. 

A  power  of  sale  is  coupled  with  an  in- 
terest : 

— where  a  syndicate  composed  of  several 
members  was  entitled  under  ita  contract 
to  possession  of  the  real  estate  and  per- 
sonal property  for  a  definite  term  of  years, 
to  enable  it  to  realize  from  the  use  thereof 
and  from  sales  of  part  thereof  satisfac- 
tion of  certain  claims  it  had  against  the 
other  contracting  party.  Babcock  v.  Far- 
well,  245  111.  14,  137  Am.  St.  Rep.  284,  91 
N.  E.   683,  19  Ann.  Cas.  74. 

— where  two  persons  undertake  a  joint 
venture,  one  furnishing  the  capital  with 
which  to  buy  real  estate,  and  taking  title 
in  his  individual  name,  the  other  transact- 
ing all  of  the  business,  apparently  as 
agent,  the  profits  to  be  divided  equally  be- 
tween them,  the  apparent  agent  having  a 
power  of  sale  of  land  so  purchased  by  vir- 
tue of  some  letters  written  to  him  by 
the  other.  Harrison  v.  Rice,  78  Neb.  654, 
HI  N.  W.  594,  rehearing  in  78  Neb.  659, 
114  N.  W.   151. 

— ^where  the  persons  appointed  to  sell 
the  real  estate  were  devisees  of  one  half 
of  the  estate,  and  as  executors  were  given 
charge  of  other  trusts  the  execution  of 
which  was  dependent  upon  the  execution  of 
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that  upon  the  discharge  of  said  executors, 
complainant  and  Marcia  I.  Spaulding  took 
charge  of  the  estate,  and  acted  as  trustees 
under  said  will  until  on  or  about  the  26th 
day  of  March,  1909,  when  the  said  Marcia 
I.  Spaulding  died,  since  which  time  com- 
plainant has  acted,  and  continues  to  act,  as 
the  sole  surviving  trustee  under  said  will. 
The  bill  alleged  that  complainant  has  col- 
lected the  rents  under  said  trusteeship,  has 
invested  the  same,  and  has  accounted  to  and 
paid  over  the  income  to  the  said  Marcia  I. 
Spaulding  during  her  lifetime;  that  since 
the  death  of  said  Marcia  I.  Spaulding  com- 
plainant has  accounted  to  Mabel  H.  Fox- 
well  for  one  half  of  the  net  income  from  said 
estate,  and  that  he  has  elected  to  pay  to 
Florence  B.  Spaulding  the  other  half  of  the 


net  income.  The  bill  further  alleged  that 
on  the  19th  day  of  April,  1899,  the  said 
Howard  H.  Spaulding  filed  his  petition  in 
bankruptcy  in  the  United  States  district 
court  for  the  northern  district  of  Illinois; 
that  he  was  adjudged  a  bankrupt,  and  on 
July  26,  1899,  was  discharged  as  such;  that 
in  the  schedule  filed  in  the  bankruptcy  pro- 
ceedings the  provisions  of  the  will  of  Samuel 
G.  Spaulding,  deceased,  concerning  the  inter- 
est of  said  Howard  H.  Spaulding,  were  set 
out,  followed  by  the  statement,  "Petitioner 
is  advised  that  he  has  no  interest  in  the 
trust  estate  or  any  part  thereof."  The  bill 
alleged  that  the  State  Bank  of  Chicago  was 
appointed  trustee  in  bankruptcy,  and  filed 
a  petition  to  sell  all  the  right,  title,  and  in- 
terest of  said  Howard  H.  Spaulding  under 


the  power  of  sale.  Franklin  v.  Osgood,  14 
Johns.   527. 

— where  the  only  executor  to  qualify  was 
a  beneficiary  in  the  will  to  the  extent  of 
one  fourth  of  the  estate.  Leavens  v.  Butler, 
8  Port.    (Ala.)   380. 

— where  the  executors  named  in  the  will 
by  which  the  power  of  sale  is  conferred 
are  among  the  beneficiaries,  and  are  to 
share  in  the  distribution  of  the  entire  es- 
tate. Bedford  v.  Bedford,  110  Tenn.  204, 
76  S.  W.  1017. 

— as  to  interest  of  a  thiM  person  vesting 
in   donee   or  grantee. 

There  is  some  confusion  among  the  de- 
cisions as  between  a  power  to  sell  real 
estate,  coupled  with  an  interest,  and  such 
a  power  coupled  with  a  trust.  The  con- 
fusion apparently  arises  out  of  the  use 
of  language,  rather  than  out  of  any  very 
great  difference  of  opinion  on  the  point. 
In  Peter  v.  Beverly,  10  Pet.  532,  at  page 
564,  9  L.  ed.  522,  635,  the  court,  in  speak- 
ing of  a  power  coupled  with  an  interest, 
said:  ''It  is  not  a  power  coupled  with  an 
interest  in  executors,  because  they  may 
derive  a  personal  benefit  from  the  devise. 
For  a  trust  will  survive  though  no  way 
beneficial  to  the  trustee.  It  is  the  posses- 
sion of  the  legal  estate,  or  a  right  in  the 
subject  over  which  the  power  is  to  be  ex- 
ercised, that  makes  the  interest  in  ques- 
tion. And  when  an  executor,  guardian,  or 
other  trustee  is  invested  with  the  rents 
and  profits  of  land,  for  the  sale  or  use  of 
another,  it  is  still  an  authority  coupled 
with  an  interest,  and  survives."  Also  see 
Wilson  V.  Snow,  ante,  604,  and  Atzinger  ▼. 
Berger,  ante,  622. 

That  kind  of  power,  i.  e.,  to  be  exercised 
for  the  benefit  of  a  third  person,  is  by 
some  courts  called  a  power  coupled  with 
a  trust.  Franklin  v.  Osgood,  14  Johns. 
527,  is  a  good  example.  At  page  553,  the 
court  said:  ''There  is  also  another  class 
of  cases  which  clearly  show  that  where 
the  terms  made  use  of  in  creating  the 
power  detached  from  the  other  parts  of 
the  will  confer  merely  a  naked  power  to' 
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sell,  and  yet  the  other  provisions  of  the 
will  evince  a  design  in  the  testator  that 
at  all  events  the  lands  are  to  be  sold,  in 
order  to  satisfy  the  whole  intent  of  the 
will,  then,  also,  the  power  survives.  In 
this  latter  case,  it  is  not  a  naked  power, 
in  the  sense  of  Lord  Coke's  general  rule, 
but  is  coupled  with  other  trusts  and  duties 
which  require  the  execution  of  the  power 
to  sell.  Barneys  Case,  W.  Jones,  362;  Hou- 
ell  V.  Barnes,  Cro.  Car.  382;  Powell, 
Devises,  297,  307;  Barrington  v.  Atty.  Gen. 
Hardres,  419;  Lee  v.  Vincent,  Cro.  Eliz. 
26;  Sugden,  Powers,  141.  The  case  of  Ze- 
bach  V.  Smith,  3  Binn.  69,  5  Am.  Dec.  352, 
is  very  analogous  to  the  case  now  before 
us.  In  that  case  Zebach's  will  contained 
the  following  clause:  'The  executors,  name- 
ly: George  Wolf,  Leonard  Miller,  and 
Goldfrey  Rohrer,  shall  be  empowered  to  sell 
my  lands.  W%en  my  debts  are  paid,  if 
anything  should  remain,  my  wife  shall 
keep  two  cows,  etc'  Miller  and  Rohrer, 
two  of  the  executors,  renounced,  and 
Wolfe,  the  sole  surviving  executor,  con- 
veyed, under  that  power,  the  lands  of  the 
testator  to  his  own  son-in-law  and  an- 
other. It  was  attempted  to  defeat  this 
sale,  first,  on  the  ground  that  it  was  a 
naked  power,  and  did  not  survive;  and  sec- 
ond, because  the  sale  was  fraudulent;  be- 
ing made  to  a  son-in-law  for  an  inadequate 
price,  in  old  continental  money,  etc.  The 
court  decided  that  it  was  a  power  coupled 
with  a  trust,  to  be  executed  for  the  bene- 
fit of  others;  that  although  the  power  was 
given  in  the  plural  number,  and  a  single 
executor  did  not  satisfy  the  literal  ex- 
pression of  the  will,  yet  the  power  sur- 
vived, and  the  conveyance  was  deemed 
valid." 

That  there  is  a  distinction,  and  that  the 
courts  have  not  thought  it  necessary  to 
make  the  distinction  in  all  cases,  is  clearly 
brought  out  in  Taylor  v.  Benham,  5  How. 
233,  12  L.  ed.  130,  where  the  court  said: 
"Either  of  two  constructions  of  his  will 
would  accomplish  this  object.  The  one  we 
have  just  adopted,  considering  him  as  de- 
vising the  -proceeds  of  the  lands,  and  hence 
their  title,  to  his  brother  and  sister,  sub- 
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and  by  virtue  of  said  will,  and  that  said 
sale  was  made  and  confirmed;  that  S.  R. 
Flynn  purchased  the  interest  of  Howard  H. 
Spaulding  under  said  will,  and  afterwards 
conveyed  the  same  to  the  Second  National 
Bank  of  St  Paul.  The  bill  further  alleged 
that  Samuel  6.  Spaulding  left  surviving  him 
his  widow,  Marcia  I.  Spaulding  (now  de- 
ceased), his  son,  Howard  H.  Spaulding,  and 
his  daughter,  Mabel  H.  Foxwell,  as  his  only 
heirs  at  law;  that  the  said  Mabel  H.  Fox- 
well  is  a  widow  and  has  one  child,  Frances 
Foxwell;  that  said  Howard  H.  Spaulding 
and  his  wife,  Florence  B.  Spaulding,  have 
two  children,  Lester  Carter  Spaulding  and 
Howard  Henry  Spaulding,  Jr.,  both  minors; 
that  the  said  Marcia  I.  Spaulding  died 
March  26, 1909,  and  that  Howard  H.  Spauld- 


ing has  been  appointed  executor  of  her  es- 
tate. The  bill  alleged  that  the  Second  Na- 
tional Bank  of  St.  Paul  claims  an  interest 
in  said  estate,  and  prays  that  the  will  may 
be  construed  and  the  interests  and  rights  of 
the  various  parties  in  and  to  said  estate  be 
determined,  and  that  said  trustee  be  di- 
rected concerning  his  rights,  powers,  and 
duties  in  the  premises. 

The  answer  of  Mabel  H.  and  Frances  Fox- 
well admits  all  the  allegations  of  the  bill, 
but  denies  that  there  is  any  necessity  for 
construing  the  will,  and  denies  that  they 
should  be  charged  with  any  costs  and  at- 
torneys* fees. 

The  answer  of  the  Second  National  Bank 
of  St.  Paul  sets  forth  the  proceedings  in 
bankruptcy,  the  sale  of  the  interest  of  How- 


Ject  to  a  power  in  the  executors,  coupled 
with  a  trust  to  sell  them  and  pay  certain 
legacies;  or  another,  which  would  consider 
the  power  of  the  executors  as  one  coupled 
with  an  interest,  and  vest  the  title  at 
once  in  them  for  the  purpose  of  selling 
the  lands  and  discharging  the  small  lega- 
cies and  debts,  if  any,  but  holding  the  pro- 
ceeds in  trust  to  be  paid  over  to  his 
brother  and  sister,  for  the  benefit  of  the 
heirs  of  William  Forbes,  whomsoever  they 
might  then  happen  to  be.  See  Marlow  v. 
Smith,  2  P.  Wms.  198;  Braybroke  v.  In- 
skip,  8  Ves.  Jr.  437;  Lewin,  Tr.  234;  Peter 
V.  Beverly,  10  Pet.  633,  9  L.  ed.  622.  One 
of  these  seems  also  to  have  been  the  con- 
struction put  on  the  will  by  Samuel  Savage 
himself,  as  he  proceeded  to  visit  Kentucky 
twice  to  discharge  his  trust  in  relation  to 
these  lands,  and  finally  sold  about  a  fourth 
of  them  as  surviving  executor,  which  he 
could  not  have  done  honestly,  unless  deem- 
ing himself  possessed  of  more  than  the 
naked  power  which  his  executor  in  his  an- 
swer now  sets  up.  In  order  to  survive  to 
him,  it  must  have  been  a  power  coupled 
either  with  a  trust  or  an  interest.  See 
cases  post.  To  show  that  the  executors,  by 
such  a  devise,  became  possessed  of  a  power 
coupled  with  a  trust  at  least,  reference 
may  be  had  to  the  following  cases  beside 
those  already   cited:     Ridout  v.   Dowding, 

1  Atk.  420;  Harding  v.  Glyn,  1  Atk.  469; 
Davoue  ▼.  Fanning,  2  Johns.  Ch.  264;  Clay 
V.  Hart,  7  Dana,  1 ;  Sugden,  Powers,  96, 
167;    3   Co.    Litt.    113,    note,    146,    181,    a; 

2  Story,  Eq.  Jur.  §  790;  Hawley  v.  James, 
6  Paige,  318;  Zebach  v.  Smith,  3  Binn.  69, 
6  Am.  Dec.  362.  One  of  the  tests  on  this 
subject  is,  that  a  naked  power  to  sell  may 
be  exercised  or  not  by  the  executors,  and  is 
discretionary;  while  an  imperative  direc- 
tion to  sell  and  dispose  of  the  proceeds  in 
a  certain  way,  as  in  this  case,  is  a  power 
coupled  with  a  trust.  Clay  v.  Hart,  7  Dana, 
1:  Peter  ▼.  Beverly,  10  Pet.  533,  9  L.  ed. 
522;  Hicks  v.  Whitmore,  12  Wend.  654;  2 
Story,  Eq.  Jur.  §  1070;  Morice  v.  Bishop 
of  Durham,  10  Ves.  Jr.  536.  There  are  some 
conflicting  cases  on  this  subject;  but  it  is 
not  necessary  to  review  them  again,  it  hav- 
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ing  been  so  ably  performed  by  Thompson, 
J.,  for  this  court  in  Peter  v.  Beverly,  10 
Pet.  665,  9  L.  ed.  635.  There,  as  here,  the 
executors  were  not  expressly  named  as  the 
persons  who  were  to  sell  the  land,  yet,  say 
the  court,  *it  is  a  power  vested  in  them 
by  necessary  implication.'  See  also  Tylden 
V.  Hyde,  2  Sim.  &  Stu.  238;  2  Story,  Eq. 
Jur.  §  1060;  Ridout  v.  Dowding,  1  Atk. 
420;  Jackson  ex  dem.  Hunt  v.  Ferris,  15 
Johns.  346;  Kent,  Com.  326;  Davoue  v. 
Fanning,  2  Johns.  Ch.  254;  Bogert  v.  Her- 
tell,  4  Hill,  492.  There,  as  here,  it  was 
also  contended  that  if  they  had  the  power 
to  sell  it  was  a  naked  one,  and  could  not 
survive;  but  the  court  say,  if  they  had  an- 
other duty  to  perform  under  the  will,  with 
ftie  proceeds,  it  was  a  power  coupled  with 
a  trust  or  an  interest,  and  survived.  Peter 
V.  Beverly,  10  Pet.  567,  9  L.  ed.  636;  Jack- 
son ex  dem.  Hunt  v.  Ferris,  15  Johns.  346. 
And  the  only  difference  is,  that  the  subse- 
quent duty  to  be  performed  there  was  the 
payment  of  debts,  and  here  it  was  to  pay 
over  the  money  as  legacies,  and,  of  course, 
after  the  payment  of  any  existing  debts 
out  of  it." 

The  subject  would  have  been  much  clearer 
had  the  courts  uniformly  made  the  dis- 
tinction. At  common  law  a  power  coupled 
with  a  beneficial  interest  in  the  donee  or 
grantee  survives,  while  a  power  coupled 
with  a  trust  (or,  as  some  courts  might 
say,  with  a  nonbeneficial  interest)  sur- 
vives only  when  it  is  not  based  upon  spe- 
cial confidence  in  the  trustee.  See  note  to 
W^ilson  V.  Snow,  ante,  604. 

It  is  seen,  therefore,  that  the  one  class 
of  powers  is  not  affected  by  the  question 
of  the  power's  being  annexed  to  the  office, 
while  .the  other  class  is  so  affected;  hence, 
the  failure  to  make  the  distinction  might 
become  fatal. 

Cases  in  which  the  court  held  that  power 
was  coupled  with  a  trust,  and  therefore 
subject  to  the  rule  of  powers  conferred 
ratione  officiiy  are  not  included  in  this  note, 
but  are  cited  in  the  note  to  Haggin  v. 
Straus,  post,  642. 

In  the  following  cases  where  the  power 
of  sale  was  coupled  with  the  duty  and  au- 
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ard  H.  Spaulding  in  said  estate,  the  pur- 
chase by  S.  R.  Flynn,  and  the  transfer  of 
the  same  by  Flynn  to  the  Second  National 
Bank  of  St.  PauL  The  answer  neither  ad- 
mits nor  denies  that  the  complainant  has 
elected  to  pay  over  to  Florence  B.  Spaulding 
one  half  the  net  income  of  the  estate  of 
Samuel  G.  Spaulding,  deceased,  since  the 
death  of  Marcia  I.  Spaulding,  but  denies 
that  he  has  the  power  to  make  such  elec- 
tion under  the  provisions  of  the  will.  The 
answer  sets  up  that,  by  virtue  of  the  fifth 
clause  of  said  will,  immediately  upon  the 
death  of  the  testator  there  vested  in  said 
Howard  H.  Spaulding  an  equitable  estate 
in  fee  of  one  half  of  all  the  residue  of  the 
real  and  personal  estate  of  the  said  testator, 
subject  only  to  the  equitable  life  estate  of 
Marcia  I.  Spaulding,  and  that  anything  in 
the  fourth  clause  conflicting  with  that  in- 
terpretation is  void;  that  by  virtue  of  the 
bankruptcy  proceedings  and  sale  and  con- 
veyance said  bank  now  is  the  sole  owner  of 


all  the  right,  title,  and  interest  which  passed 
to  the  said  Howard  H.  Spaulding  under  and 
by  virtue  of  said  will. 

The  answer  of  Howard  H.  Spaulding,  in- 
dividually and  as  executor  of  the  last  will 
and  testament  of  Marcia  1.  Spaulding,  and 
of  Florence  B.  Spaulding,  admits  substan- 
tially all  the  allegations  of  the  bill,  but 
denies  that  it  is  necessary  to  construe  the 
will,  and  further  denies  that  the  Second 
National  Bank  of  St.  Pa^l  has  any  right, 
title,  or  interest  in  or  to  the  estate  of  Sam- 
uel G.  Spaulding,  deceased,  or  any  part 
thereof. 

A  formal  answer  was  filed  by  James  H. 
Wilkerson,  who  was  appointed  guardian  ad 
litetn  of  Lester  Carter  Spaulding  and  How- 
ard Henry  Spaulding,  Jr.,  minors. 

A  hearing  was  had  upon  the  bill,  answers, 
and  replications,  and  a  decree  was  entered 
July  14,  1910,  finding  that  James  D.  Wal- 
lace is  now,  and  has  been  for  a  long  time 
past,  the  duly  authorized  and  acting  trus- 


thority  to  manage  the  trust  for  third  par- 
ties, it  was  held  to  be  coupled  with  an  in- 
terest: 

— where  it  is  given  to  executors  by  a 
will,  even  though  not  mandatory,  if  *'to 
such  power  was  added  the  active  and  con- 
tinuing duty  of  managing  the  property, 
making  disposition  thereof,  and  changing 
investments,  the  will  providing  that  debts 
were  to  be  paid  and  that  the  executors 
were  to  care  for  the  slaves,  and  that  if,  in 
their  discretion,  it  became  necessary,  thiy 
were  to  sell  and  reinvest  the  proceeds,  and 
were  to  exercise  a  sound  discretion  in  the 
management,  disposition,  and  investment 
of  the  estate  for  the  benefit  and  advantage 
of  testator's  wife  and  children."  Wilson  v. 
Snow,  ante,  604. 

— where  it  is  given  by  a  will .  which  au- 
thorizes and  empowers  "trustees  to  sell 
unproductive  city  lots  devised  to  them  in 
trust  for  testator's  daughter  whenever,  in 
their  opinion,  it  shall  be  to  her  interest  and 
advantage  to  do  so."  Atzinger  v.  Berger, 
ante,  622. 

— where  a  testator  directed  his  estate  to 
be  held  undistributed  until  the  death  of 
his  wife,  the  income  to  be  paid  out  as  di- 
rected, and  authorized  his  executors  to  sell 
all  or  any  part  of  his  real  estate  in  their 
discretion,  and  invest  the  proceeds,  thus 
conferring  the  duties  of  trustees  upon  the 
executors.  Danaher  v.  Hildebrand,  72  Misc. 
240,  131  N.  Y.  Supp.  127. 

— where  a  widow  with  dower  in  land, 
after  having  received  a  conveyance  of  the 
fee  from  all  the  children,  and  in  considera- 
tion therefor  having  conveyed  the  entire 
fee  to  a  son  in  trust  for  herself  during 
life,  with  restrictions  forbidding  the  sale 
or  mortgage  of  the  sam^  during  her  life 
except  on  consent  of  herself  and  all  the 
children,  and  at  her  death  the  property 
to  be  sold  for  the  equal  benefit  of  all  the 
fJO  L.K.A.(N.S.) 


children.  Vonderhide  v.  Easy  Payment 
Property  Co.  123  Ky.  352,  96  S.  W.  449. 

— where  real  property  was  devised  to  the 
executor  in  trust  for  the  purposes:  *'To 
pay  his  [testator's]  debts;  second,  to  set 
off  and  pay  to  his  wife  such  share  of  the 
estate  as  she  was  entitled  to  by  the  laws 
of  the  state;  third,  to  hold  the  remainder 
in  trust  for  his  children;  and  the  trustee 
and  executor  was  empowered  to  control  and 
manage  the  estate;  to  sell  and  convey  all 
real  and  personal  property;  to  execute  con- 
veyances therefor;  to  invest  the  proceeds 
for  the  benefit  of  the  children,  as  the  trus- 
tee should  deem  best;  to  use  such  portion 
as  was  necessary  for  their  support  and  edu- 
cation; and  generally  to  use  the  same  for 
the  best  interests  of  the  children  during 
minority;  and  in  trust  further,  that  the 
trustee  should  convey  the  property,  or  the 
proceeds  thereof,  to  the  children,  when  they 
should  attain  the  age  of  twenty-one  years." 
White  V.  Glover,  59  111.  459.  This  holding 
was  based  largely  upon  the  fact  that  title 
vested  in  the  trustee;  but  an  additional 
reason  i.  e.,  that  the  trustee  had  full  power 
to  manage  the  fund,  etc.,  was  also  given 
by  the  court  as  a  basis  for  the  holding. 

— where  the  power  was  by  will  con- 
ferred as  follows:  "I  hereby  constitute 
and  appoint  my  friends,  the  Rev.  Joshua  L. 
Wilson  and  the  Rev.  Oliver  M.  Spencer,  the 
executors  of  this  my  last  will  and  testa- 
ment, giving  them  full  and  complete  power 
as  I  myself  possess,  after  my  decease,  to 
dispose  of  all  my  estate,  real,  personal,  and 
mixed,  in  the  way  and  manner  which  they 
may  think  best  calculated  to  carry  into 
effect  all  the  purposes  specified,  in  this  my 
last  will  and  testament,  except  that  no 
part  of  my  estate  shall  be  sold  at  public 
sale."  Williams  v.  Veach,  17  Ohio,  171,  49 
Am.  Dec.  453.  Other  portions  of  the  will 
created  a  trust  of  proceeds  for  the  benefit 
of  certain  legatees.  J.  W,  Kf» 
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tee  under  said  will  of  Samuel  G.  Spauldingi 
deceased,  and  that  he  has  full  authority  to 
execute  the  powers  conferred  by  the  will; 
that  the  title  to  the  property  held  in  trust 
for  the  benefit  of  Howard  vested  in  the  trus- 
tees; that  the  provision  made  for  said  How- 
ard was  intended  by  the  testator  as,  and  is 
in  law,  a  spendthrift  trust;  that  neither 
Howard  nor  plaintiff  in  error  has,  or  ever 
bad,  any  vested  interest  in  the  property  in 
the  hands  of  the  trustee,  and  that  no  right 
or  estate  therein  passed  to  the  trustee  in 
bankruptcy,  or  to  the  purchaser  at  the  bank- 
rupt sale,  or  to  plaintiff  in  error.  The  de- 
cree also  found  that  there  is  no  repugnancy 
between  the  fourth  and  fifth  paragraphs  of 
the  will.  To  reverse  this  decree  a  writ  of 
error  has  been  sued  out  of  this  court  by  the 
Second  National  Bank  of  St.  Paul. 

Messrs.  Charles  H.  Hamtll  and  Nicho- 
las R.  Jones,  with  Messrs.  Rosenthal  & 
Hamill,  for  plaintiff  in  error: 

A  discretionary  power,  indicating  person- 
al confidence  in  the  donees,  does  not  pass  to 
a  successor  or  survivor. 

Doe  ex  dem.  Gosson  v.  Ladd,  77  Ala.  223 ; 
Perry.  Tr.,  6th  ed.  §§  273,  605,  §  603,  note, 
p.  812. 

Powers  to  determine  the  beneficiary,  or 
the  amount  to  be  given  to  each  of  a  class,  or 
the  amount  of  corpus  or  income  to  be  enjoyed 
by  a  particular  beneficiary,  or  the  time  of  en- 
joyment, and  for  certain  other  purposes,  are 
discretionary. 

Hadloy  v.  Hadley,  147  Ind.  423,  46  N.  E. 
823;  VVhiUker  v.  McDowell,  82  Conn.  195, 
72  Atl.  938,  16  Ann.  Gas.  324;  Security  Co. 
v.  Snow,  70  Conn.  288,  66  Am.  St.  Rep.  107, 
39  Atl.  153;  Gambell  v.  Trippe,  75  Md.  2r)2, 
15  L.R.A.  235,  32  Am.  St.  Kep.  388,  23  Atl. 
461;  Doyley  v.  Atty.  Gen.  2  Eq.  Cas.  Abr. 
195;  Baker  v.  McAden,  118  N.  C.  740,  24  S. 
E.  631;  Cole  V.  Wade,  16  Ves.  Jr.  27,  10 
Revised  Rep.  129;  Longmore  v.  Broom,  7 
Ves.  Jr.  124;  Hull  v.  Hull,  24  N.  Y.  647; 
Smith  V.  Floyd,  56  Misc.  196,  107  N.  Y. 
Supp.  231,  s.  c.  124  App.  Div.  277,  108  N. 
Y.  Supp.  775;  Dillard  v.  Dillard,  97  Va. 
434,  34  S.  E.  60 ;  Whitaker  v.  McDowell,  82 
Conn.  195,  72  Atl.  938,  16  Ann.  Cas.  324; 
Re  Coe,  4  Kay  &  J.  199,  4  Jur.  N.  S.  168; 
Keates  v.  Burton,  14  Ves.  Jr.  433,  9  Re- 
vised Rep.  315;  French  v.  Northern  Trust 
Co.  197  111.  30,  64  N.  E.  106;  Benedict  v. 
Dunning,  110  App.  Div.  303,  97  N.  Y.  Supp. 
269;  Jones  v.  Fulghum,  3  Tenn.  Ch.  193; 
Hegeman  v.  Roome,  70  N.  J.  Eq.  562,  62  Atl. 
392;  Young  v.  Youyg,  97  N.  C.  132,  2  S.  E. 
78:  Newman  v.  Warner,  1  Sim.  N.  S.  457, 
25  L.  J.  Ch.  N.  S.  664;  Townsend  v.  Wilson, 
1  Barn.  &  Aid.  608;  Coleman  v.  Connolly, 
242  111.  574,  134  Am.  St.  Rep.  347,  90  N.  E. 
278;  Lowe  v.  Convention  of  P.  E.  Church,  83 
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Md.  409,  35  Atl.  87;  Zimmerman  v.  Fraley, 
70  Md.  561,  17  Atl.  560;  Werborn  v.  Aus- 
tin, 77  Ala.  381;  Fordyce  v.  Bridges,  2  Phill. 
Ch.  497,  2  C.  P.  Cooper,  326,  17  L  J.  Ch.  N. 
S.  185;  Prendergast  v.  Prendergast,  3  H.  L. 
Cas.  195,  14  Jur.  989. 

The  word  "successors"  in  the  devising 
clause  does  not  confer  discretionary  power 
upon  a  "survivor." 

Snyder  v.  Safe  Deposit  &  T.  Co.  93  Md. 
226,  48  Atl.  719;  Benedict  v.  Dunning,  110 
App.  Div.  303,  97  N.  Y.  Supp.  269;  Cole  v. 
Wade,  16  Ves.  Jr.  27,  10  Revised  Rep.  129; 
Hall  v.  Irwin,  7  111.  176. 

Where  there  is  a  gift  to  two  persons 
named,  with  discretion  in  trustees  to  ap- 
point more  or  less  to  either,  each  takes  a 
vested  interest  in  one  half,  subject  to  be  de- 
vested as  to  part  by  the  exercise  of  the  dis- 
cretion. 

Lambert  v.  Thwaites  L.  R.  2  Eq.  151,  35 
L.  J.  Ch.  N.  S.  406,  14  L.  T.  N.  S.  159,  14 
Week.  Rep.  632;  Doe  ex  dem.  W^illis  v.  Mar- 
tin, 4  T.  R.  39,  2  Revised  Rep.  324 ;  Hoey  v. 
Kenny,  26  Barb.  396;  Gibbons  v.  Langdon, 
6  Sim.  260;  Gough  v.  Bult,  16  Sim.  45; 
Gricveson  v.  Kirsopp,  2  Keen,  654,  6  L.  J. 
Ch.  N.  S.  261 ;  Jones  v.  Torin,  6  Sim.  256 ; 
Prendergast  v.  Prendergast,  4  H.  L.  Cas. 
195,  14  Jur.  989;  Longmore  v.  Broom,  7  Ves. 
Jr.  124;  Penny  v.  Turner,  2  Phill.  Ch.  493, 
15  Sim.  368,  17  L.  J.  Ch.  N.  S.  133,  10  Jur. 
7G8;  Fenwick  v.  Greenwell,  10  Beav.  412,  11 
Jur.  620;  Hockley  v.  Mawbey,  1  Ves.  Jr.  143, 
1  Revised  Rep.  93;  Davy  v.  Hooper,  2  Vern. 
065. 

The  fourth  and  fifth  clauses,  each  taken 
in  its  primary  sense,  are  repugnant. 

When  two  provisons  of  a  will  are  incon- 
sistent, the  later  one  will  be  given  effect. 

Hcaly  V.  Eastlake,  152  111.  424,  39  N.  K. 
260;  Harris  v.  Ferguy,  207  111.  534,  69  N.  E. 
844. 

If  either  provision  is  to  be  taken  in  a  sec- 
ondary or  derivative  sense,  it  should  be  the 
earlier. 

Bergan  v.  Cahill,  65  111.  160;  Murfitt  v. 
Jessop,  94  III.  158;  Hamlin  v.  United  States 
Exp.  Co.  107  111.  443;  Walker  v.  Pritch- 
ard,  121  111.  221,  12  N.  E.  336;  Siddons  v. 
Cockrell,  131  111.  653,  23  N.  E.  586;  Mor- 
rison V.  Schorr,  197  111.  554,  64  N.  E.  545 ; 
Orr  V.  Yates,  209  111.  222,  70  N.  E.  731. 

The  word  "heirs"  may  be  considered  as  the 
equivalent  of  "heirs,  executors,  and  admin- 
istrators," if  by  such  construction  confiict- 
ing  parts  of  the  instrument  can  be  recon- 
ciled. 

Theobald,  Wills,  7th  ed.  pp.  333,  334 ;  At- 
kinson V.  L'Estrange,  Ir.  L.  R.  15  Eq.  340. 

The  rule  in  Shelley's  Case  is  an  absolute 
rule  of  law,  and  the  testator  is  conclusivelv 
presumed  to  have  intended  its  application. 

Lord  V.  Comstock,  240  111.  492,  88  N,  E. 
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1012;  Carpenter  v.  Van  Olinder,  127  111.  42, 
2  L.R.A.  455,  11  Am.  St.  Rep.  92,  19  N.  E. 
868. 

Having  bequeathed  both  his  personalty 
and  his  realty  to  the  same  persons  and  by 
the  same  terms,  it  is  reasonable  to  assume 
he  contemplated  the  same  disposition  of 
both. 

Webbe  v.  Webbe,  234  111.  442,  17  LJI.A. 
(N.S.)   1079,  84  N.  E.  1054. 

Messrs.  Paul  Brown  and  William  H. 
Graver  for  defendant  in  error. 

Messrs.  Tenney,  Coffeen,  Harding,  & 
Sherman  for  Howard  H.  Spaulding  et  ai. 

Messrs.  Wilkerson  A  Cassels  for  Lester 
C.  Spaulding  et  al. 

Farmer,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  in  error  has  furnished  us  with 
an  elaborate  and  learned  brief  and  argument 
in  support  of  the  proposition  that  the  dis- 
cretionary power  conferred  by  the  will  upon 
the  trustees  indicated  personal  confidence  in 
the  donees,  and  the  power  could  not  be  exer- 
cised by  one  of  the  trustees  alone,  and  that 
upon  the  death  of  one  of  the  trustees  the 
power  lapsed.  It  is  also  contended  by  plain- 
tiff in  error  that,  considering  the  fourth 
paragraph  of  the  will  separately,  Howard 
took  an  equitable  freehold  estate,  and  the 
fee  being  limited  to  his  heirs,  the  rule  in 
Shelley's  Case  applies,  and  Howard  took  an 
equitable  remainder  in  fee  in  the  real  estate 
and  an  equitable  estate  in  one  half  the  per- 
sonalty during  his  life,  with  remainder  in 
fee  in  the  personalty  to  such  persons  bs 
shall  be  Howard's  heirs  at  the  time  of  his 
death.  It  is  further  contended  that,  con- 
sidering the  fifth  paragraph  independently 
of  the  fourth,  it  vests  in  Howard  a  remain- 
der in  fee,  and  if  the  fourth  paragraph  can- 
not be  given  the  construction  contended  for, 
then  the  fourth  and  fifth  paragraphs  are 
repugnant  and  the  fifth  must  prevail,  and 
(assuming  the  power  of  the  trustees  to  ap- 
point having  lapsed)  plaintifT  in  error,  hav- 
ing succeeded  to  Howard's  rights,  is  entitled 
to  a  conveyance  of  one  half  of  the  estate, 
both  real  and  personal. 

Under  the  construction  we  place  upon  the 
will  it  will  be  unnecessary  to  pass  upon  alt 
the  questions  raised,  growing  out  of  other 
possible  constructions  of  that  instrument. 
We  will  first  consider  the  contention  that 
one  of  the  trustees  having  declined  to  ac- 
cept the  trust,  and  having  since  died,  the 
power  conferred  did  not  vest  in  the  survivor, 
but  lapsed. 

If  the  power  was  a  mere  naked  power,  or. 
rested  in  personal  confidence  in  the  donees, 
then,  according  to  the  authorities,  it  oould 
not  be  executed  by  a  survivor.    The  nature 
of  the  power  is  to  be  determined  from  a  con-  * 
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I  sideration  of  the  purpose  and  intent  of  the 
I  testator,  appearing  from  an  examination  of 
the  entire  will.  While  certain  discretionary 
powers  were  conferred  upon  the  trustees,  it 
does  not  appear  to  have  been  the  intention 
of  the  testator  to  limit  the  execution  of  the 
powers  to  the  persons  named  as  trustees,  for 
the  will  confers  the  same  powers  upon  their 
successors  in  trust.  Who  should  be  suc- 
cessors, and  how  such  successors  should  be 
appointed,  is  not  provided  for  in  the  will. 
The  reasonable  inference,  we  think,  is,  that 
the  testator  had  in  mind  the  possible  death 
of  one  or  both  of  the  trustees  named  in  the 
will  before  the  trusts  were  terminated,  and 
intended,  in  the  event  of  the  death  of  both, 
that  the  successo-r  named  should  have  au- 
thority to  execute  powers  conferred.  The 
powers  conferred  were  powers  attaching  to 
the  office  of  trustees,  rather  than  powers  con- 
ferred in  personal  confidence  in  the  donees. 
Furthermore,  the  power  given  by  the  will 
is  not  a  mere  naked  power,  but  is  a  power 
coupled  with  an  interest;  and  the  rule  in 
such  cases  is,  that  although  discretionary 
power  is  vested  in  two  or  more  persons  as 
trustees,  if  the  power  is  coupled  with  an  in- 
terest, the  interest  survives,  and  therefore 
the  power  survives,  and  may  be  executed  by 
the  survivor.  The  legal  title  vested  in  the 
trustees  with  power  to  sell  and  convey,  in- 
vest the  proceeds,  manage  the  estate,  and 
pay  the  income  to  the  persons  designated. 
The  power  was  therefore  coupled  with  an  in- 
terest. White  V.  Glover,  59  111.  459;  Peter 
V.  Beverly,  10  Pet.  632,  9  L.  ed.  522;  Osgood 
V.  Franklin,  2  Johns.  Ch.  1,  7  Am.  Dec.  oI3. 
In  such  cases  a  surviving  trustee  takes  the 
estate  with  the  duty  annexed  to  the  power, 
and  may  execute  the  power.  Perry,  Tr.  6th 
ed.  §  505;  Lewin,  Tr.  11th  ed.  pp.  746,  747; 
Peter  v.  Beverly,  supra;  Loring  v.  Marsh.  6 
Wall.  337,  18  L.  ed.  802;  French  v.  Northern 
Trust  Co.  197  111.  30,  64  N.  E.  105,  is  not  in 
conflict  with  this  view. 

If  the  decree  of  the  chancellor  is  correct 
that  it  was  the  intention  of  the  testator  to, 
and  that  his  will  does,  create  a  spendthrift 
trust  in  favor  of  Howard  and  his  family,  it 
follows  that  no  estate  vested  in  Howard,  and 
the  rule  in  other  cases  has  no  application. 
It  is  very  ably  contended  by  plaintiff  in 
error  that  the  decree  in  this  respect  is  erro- 
neous. 

Whatever  of  hostility  there  may  be  on 
the  part  of  some  courts  to  spendthrift 
trusts,  their  validity  has  been  repeatedly 
approved  by  this  and  many  other  courts. 
The  oft-repeated  cardinal  rule  that  it  is  the 
intention  of  the  testator  that  must  govern 
in  the  construction  of  a  will,  and,  in  deter- 
mining the  intention^  the  whole  will  and  all 
its  provisions  must  be  considered  and  given 
effect;  if  possible,  does  not  require  the  eiU- 
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tion  of  authority.  It  is  also  a  familiar  rule. 
that>  in  the  construction  of  wills,  courts 
will  endeavor  to  read  their  provisions  in  the 
sense  intended  .bj  the  testator,  and  for  that 
purpose  the  court  may  consider  a  will  in 
the  light  of  the  facts  and  circumstances 
surrounding  the  testator  at  the  time  the 
will  was  made.  Perry  v.  Bowman,  151  111. 
25,  37  N.  E.  840;  Wallace  v.  Noland,  246 
111.  535,  138  Am.  St.  Rep.  247,  92  N.  E.  956. 
Construing  this  will  in  the  light  of  these 
rules,  we  are  of  the  opinion  the  decree  of 
the  chancellor  is  correct. 

The  proof  shows  the  will  was  executed  in 
August,  1893,  and  the  testator  died  in  Sep- 
tember following.  At  the  time  the  will  was 
executed,  and  at  the  time  of  his  death,  the 
testator  owned  real  estate  of  the  value  of 
$52,000,  and  personal  property  of  the  value 
of  $93,000.  He  left  surviving  him  his 
widow,  Marcia  I.  Spaulding,  a  daughter, 
Mabel  H.  Foxwell,  and  a  son,  Howard  H. 
Spaulding,  as  his  only  heirs  at  law.  At  the 
time  the  will  was  executed  Howard  was 
twenty-nine  years  old,  was  married  and  had 
one  child.  He  had  been  unsuccessful  in  busi- 
ness, was  indebted  in  the  sum  of  $48,000, 
upon  a  part  of  which  judgment  had  been 
rendered  against  him  in  the  circuit  court 
of  Cook  county.  All  these  things  were 
known  to  the  testator  when  he  executed  his 
will.  He  devised  to  the  trustees  named,  and 
to  their  successors  in  trust,  his  entire  es- 
tate, real  and  personal,  with  power  to  sell 
and  convey  the  real  estate,  collect  the  rents 
and  profits,  to  collect  and  reduce  to  posses- 
sion all  moneys  owing  to  the  testator,  to 
reinvest  the  same,  and  pay  to  the  widow 
the  entire  net  income  during  her  life.  Upon 
her  death  one  half  the  net  income  was  di- 
rected to  be  paid  to  Mabel  H.  Foxwell  dur- 
ing her  life,  and  upon  her  death  one  half  of 
the  estate  was  to  be  conveyed  to  her  "right 
lieirs."  By  the  fourth  paragraph,  after  the 
death  of  the  widow  one  half  of  the  net  in- 
come from  the  estate  was  directed  to  be  paid 
to  Howard  and  his  wife,  Florence,  "in  such 
proportions  as  they  (the  trustees)  may  see 
fit,  paying  more  or  less  to  the  one  or  the 
other,  as  they  may  deem  best,  during  the 
lifetime  of  my  son,  Howard  H.  Spaulding, 
and  upon  the  decease  of  my  said  son,  How- 
ard H.  Spaulding,  to  convey  one  half  of  my 
estate  to  the  right  heirs  of  my  son,  How- 
ard H.  Spaulding."  The  fifth  paragraph  is 
as  follows:  "To  convey  to  my  son,  Howard 
H.  Spaulding,  after  the  decease  of  my  wife, 
Marcia  I.  Spaulding,  one  half  of  my  estate 
at  such  time  as  may  seem  best  for  them  to 
do  so." 

We  are  of  opinion  that,  properly  read  and 
construed,  there  is  no  repugnancy  in  the 
will.  No  particular  significance  is  to  be  at- 
tached to  the  numbering  of  paragraphs  4 
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and  5.  The  evident  meaning  and  purpose  of 
the  testator  was  to  provide  for  the  pay- 
ment of  the  income  from  one  half  of  his 
estate,  after  the  death  of  his  widow,  to  How- 
ard and  wife  until  the  death  of  Howard, 
with  authority  in  the  trustees  to  terminate 
the  trust  by  conveying  the  estate  to  Howard 
during  his  lifetime,  if  the  trustees  thought  it 
best  to  do  so.  If  it  was  thought  unwise  to 
make  the  conveyance  to  Howard,  the  trus- 
tees could  retain  the  property  and  pay  the 
income  to  Howard  and  his  wife  in  such  pro- 
portions as  they  deemed  best  to  carry  out 
the  purpose  of  the  testator  until  Howard's 
death.  For  some  reason  the  testator  saw 
fit  to  make  a  distinction  between  the  devise 
for  the  daughter's  benefit  and  that  for  the 
benefit  of  the  son.  In  the  provision  made 
for  the  son's  benefit,  he  was  given  the  right 
to  no  definite  portion  of  the  income,  but  it 
was  left  to  the  trustees  to  determine  whether 
he  should  receive  the  greater  part  or  half 
the  income,  or  whether  it  should  substan- 
tially all  be  paid  to  his  wife.  The  proof 
shows  the  trustee  elected  to  pay  the  entire 
income  to  the  wife  of  Howard.  The  reaso^ 
for  the  difference  in  the  provisions  made 
for  the  daughter  and  the  son  is  not  set  out 
in  the  will  itself,  but,  as  we  have  seen,  we 
are  not  confined  to  the  written  words  of  the 
will  alone  in  determining  the  intention  of 
the  testator.  Considering,  in  connection 
with  the  will,  the  financial  condition  of 
Howard,  which  was  known  to  his  father,  and 
the  fact  that  Howard  was  a  married  man, 
twenty-nine  years  old,  and  then  had  one 
child,  we  find  reasons  why  the  testator 
might  have  desired  to  conserve  the  property 
by  placing  it  beyond  the  reach  of  Howard's 
creditors,  and  leaving  it  so  his  family  might 
receive  the  income  from  it.  The  language 
used  in  the  will  is  apt  language  to  effect 
that  purpose,  and  such  purpose  is  not  pro- 
hibited by  any  rule  of  law.  It  appears  to 
us  there  is  no  escape  from  the  conclusion 
that,  for  reasons  personal  to  Howard,  the 
testator  intended  that  no  estate  should  vest 
in  him,  and  such  intention  will  be  given 
effect.  Dee  v.  Dee,  212  111.  338,  72  N.  E. 
429;  Armstrong  v.  Barber,  239  111.  389,  88 
N.  £.  246.  True,  the  law  favors  the  vesting 
of  estates,  but  this  rule  will  not  be  per- 
mitted to  defeat  the  intention  of  the  tes- 
tator. To  constitute  a  valid  spendthrift 
trust  it  is  not  necessary  that  the  will  should 
specifically  provide  that  the  income  shall 
not  be  subject  to  the  payment  of  the  debts 
and  liabilities  of  the  cestui  que  trust.  It  is 
sufficient  if  the  will,  considered  as  a  whole, 
and  viewed  in  the  light  of  the  circumstances 
under  which  it  was  made,  discloses  an  inten- 
tion on  the  part  of  the  testator  to  provide 
for  the  support  and  maintenance  of  his 
child,  and  to  secure  the  fund  against  his 
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improvidence.  The  testator  bad  a  legal 
right  to  dispose  of  his  property  in  this 
manner  if  he  desired  to  do  so,  and  if  such 
was  his  intention,  as  appears  from  the  will, 
it  is  the  dutj  of  the  court  to  give  effect  to 
such  intention. 

The  validity  of  a  spendthrift  trust  waa 
before  this  court  the  first  time  in  Steib 
V.  Whitehead,  111  111.  247.  In  that  case  the 
court  referred  to  conflicting  authorities  upon 
the  subject,  and  decided  to  follow  those 
holding  valid  provisions  giving,  through  a 
trustee,  the  net  income  from  property  to  a 
child  of  a  testator,  and  at  the  same  time 
placing  it  beyond  the  control  of  the  bene- 
ficiary's creditors.  The  court  said  that  view 
was  in  accordance  with  its  convictions  of 
right  and  a  sound  public  policy. 

In  Bennett  v.  Bennett,  217  III.  434,  4 
L.ILA.(N.S.)  470,  76  N.  E.  339,  there  was 
a  bequest  of  $3,000  to  a  trustee  to  invest  and 
pay  the  interest  semiannually  to  the  tes- 
tator's son  until  he  was  forty  years  old,  at 
which  time,  if  the  testator's  widow  was  liv- 
ing, the  said  $3,000  was  to  be  paid  to  and 
^ome  the  property  of  the  son  absolutely, 
but  if  the  widow  was  not  then  living,  the 
trustee  was  to  retain  the  principal  sum  and 
continue  to  pay  the  interest  to  the  son  until 
he  was  fifty  years  old,  at  which  time  the 
$3,000  was  to  be  paid  to  him  if  living,  and 
in  case  of  the  son's  death  before  payment  to 
him  of  said  principal  sum,  it  was  to  go  to 
his  heirs.  The  court  held  no  title  to  the 
$3,000  vested  in  the  son  of  the  testator  until 
the  period  arrived  at  which  the  trustee  was 
to  pay  it  to  him,  and  said  (p.  442) :  "In 
determining  the  character  of  the  trust  here 
created,  whether  a  spendthrift  trust  or  not, 
we  may  look  to  the  provisions  of  the  will 
and  the  condition  of  the  parties  as  dis- 
closed by  the  bill.  Kaufman  v.  Breckin- 
ridge, 117  111.  306,  7  N.  £.  66<S.  It  is  usual 
in  soeh  trusts  to  find  a  provision  against 
alienation  of  the  trust  fund  by  the  volun- 
tary act  of  the  beneficiary,  or  in  invitum  by 
his  creditors.  It  is  not  necessary  that  an 
instrument  creating  a  spendthrift  trust 
should  contain  an  expressed  declaration  that 
the  interest  of  the  oeatui  que  trust  in  the 
tnist  estate  shall  be  beyond  the  reach  of  his 
creditors,  provided  such  appears  to  be  the 
clear  intention  of  the  testator  or  donor,  as 
gathered  from  aU  parts  of  the  instrument^ 
construed  together  in  the  light  of  the  cir- 
cumstances.' 26  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  141;  Stambaugh's  Estate,  136  Pa. 
686,  19  Atl.  1068;  Baker  v.  Brown,  146 
Mass.  369,  16  N.  E.  783;  Patten  v.  Herring, 
9  Tex.  Civ.  App.  640,  29  S.  W.  388.  The 
fact  that  a  trustee  was  appointed  and  vested 
with  the  estate,  and  the  beneficiary  was 
given  the  income  only  is  a  circumstance  from 
60  L.R.A.(N.S.) 


which  the  intention  of  the  testator  to  create 
a  spendthrift  trust  may  be  inferred.  Stam- 
baugh's Estate,  supra." 

In  Wagner  v.  Wagner,  244  111.  101,  91  N. 
E.  66, 18  Ann.  Cas.  490,  the  subject  of  spend- 
thrift trusts  was  again  considered,  and  the 
court,  on  page  111,  quoted  with  approval 
from  the  American  and  English  Encyclo- 
pedia of  Law.  (vol.  26,  2d  ed.  p.  138)  : 
"'Spendthrift  trust'  is  the  term  commonly 
applied  to  those  trusts  that  are  created  with 
a  view  of  providing  a  fund  for  the  main- 
tenance of  another,  and  at  the  same  time 
securing  it  against  his  own  improvidence  or 
incapacity  for  self-protection.  The  provi- 
sions against  alienation  of  the  trust  fund  by 
the  voluntary  act  of  the  beneficiary,  or  m» 
invitum  by  his  creditors,  are  the  usual  inci- 
dents of  such  trusts."  And  further  said: 
"Such  trusts  are  now  generally  recognized 
as  valid  by  the  courts  of  this  country,  and 
have  been  sustained  by  this  court  in  Steib 
V.  Whitehead,  supra;  Bennett  v.  Bennett, 
217  lU.  434,  4  L.RA.(N.S.)  470,  75  N.  E. 
339 ;  King  v.  King,  168  111.  273,  48  K.  E. 
582;  and  Chapman  v.  Cheney,  191  111.  574. 
61  N.  E.  363.  To  create  a  valid  spendthrift 
trust  it  is  not  necessary  that  the  cestui  que 
trust  should  be  denominated  a  spendthrift 
in  the  will,  or  that  the  testator  should  give 
his  reasons  for  the  creation  of  it.  Nor  is  it 
necessary  that  the  will  shall  in  express 
terms  contain  all  the  restrictions  and  quali- 
fications incident  to  such  trusts.  If,  upon 
a  consideration  of  the  will,  it  appears  the 
intention  of  the  testator  was  to  create  such 
a  trust,  effect  will  be  given  to  that  intention. 
Baker  v.  Brown,  146  Mass.  369,  16  N.  E. 
783;  Bennett  v.  Bennett,  supra." 

In  our  opinion  the  provisions  of  the  will 
for  Howard's  benefit  were  intended  to,  and 
did,  constitute  a  spendthrift  trust  within 
the  meaning  of  the  law  as  held  in  the  de- 
cisions above  referred  to.  It  necessarily 
follows,  therefore,  that  plaintiff  in  error  ac- 
quired no  title  by  virtue  of  the  bankruptcy 
sale,  and  the  decree  of  the  Superior  Court 
is  affirmed. 

Petition  for  rehearing  denied  October  4, 
1911. 


KENTUCKY  COURT  OF  APPEAIiS. 

J.  B.  HAGGIN,  Appt, 

V, 

CHARLES  L.  STRAUS,  Trustee,  et  aL 

(148  Ky.  140,  146  S.  W.  891.) 

Sale  —  power  under  will  —  conflrma- 
tion. 

1.  One  having  authority  under  a  will  to 
sell  real  estate  does  not  lose  that  authority 
by  applying  to  the  court  for  a  settlement 
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of  the  estate,  which  directs  him  to  proceed 
to  sell  under  the  authority  and  responsibili- 
ties conferred  by  the  will,  so  as  to  make  the 
sale  invalid  unless  confirmed  by  the  court. 

Will  —  power  to  sell. 

2.  The  executor  has  authority  to  make 
the  sale  under  a  power  in  a  will  directing 
property  to  be  converted  into  money  and 
the  proceeds  distributed. 

Trust  —  appointment  of  tmstee  —  col- 
lateral attack. 

3.  The  appointment  by  a  court  of  general 
jurisdiction  of  a  trustee  under  a  will,  the 
provisions  of  which  make  a  trustee  neces- 
sary, upon  petition  of  testator's  widow,  can- 
not be  collaterally  attacked  because  all  par- 
ties interested  were  not  made  parties  to  the 
proceedings. 

A'ote.  ^  When  poirer  of  sale  deemed  an- 
nexed to  the  ofUce,  or  given  ratione 
offUM. 

The  holding  in  HAGom  v.  Straus  is  based 
upon  the  fact  that  the  power  of  sale  con- 
ferred by  the  will  was  annexed  to  the 
office  so  that  whoever  succeeded  to  the 
duties  of  the  office  had  the  authority  'to 
execute  the  power.  The  question  is  the 
turning  point  of  a  great  number  of  cases 
cited  in  the  note  to  Wilson  v.  Snow,  ante, 
604. 

It  is  also  discussed  at  length  in  Wallace 
V.  Foxwell,  ante,  632,  and  Wilson  v.  Snow, 
ante,  604.  For  the  allied  question  as  to 
when  the  power  is  deemed  coupled  with  an 
interest,  see  note  to  Wallace  v.  Foxwell, 
ante,  632. 

Where  a  power  of  sale  of  real  estate  is 
not  based  upon  special  confidence  in  the 
donee  or  grantee  of  the  power,  it  is  usu- 
ally held  to  be  annexed  to  the  office,  or 
giTcn  ratione  officii.     It  has  been  so  held: 

—where  the  power  is  conferred  by  will 
upon  persons  named  as  trustees,  and  after 
the  name  is  added,  "and  the  survivors  and 
the  last  survivor,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  last 
survivor,"  as  these  words  clearly  indicate 
an  intention  to  confer  the  power  upon  who- 
ever may  be  filling  the  office,  it  being 
dear  that  the  testotor  could  not  know 
the  personality  of ,  so  as  to  repose  a  special 
confidence  in,  the  "'heirs,  executors,  admin- 
istrators, and  assigns"  of  the  last  siu-vivor. 
Dodge  V.  Dodge,  109  Md.  164,  130  Am.  St. 
Rep.  503,  71  Atl.  519. 

—where  the  power  to  sell  land  at  public 
sale  is  conferred  upon  executors  by  will, 
notwithstanding  that  testator  added: 
"Provided  the  said  land  will  sell  for  as 
much,  in  their  judgment,  as  will  be  equal 
to  its  value  and  the  money  arising  from 
such  sale  be  placed  in  the  hands  of  my 
friend  Stark  Armstead  one  of  my  execu- 
tors hereafter  appointed,  who  I  vest  with 
power  to  apply  the  said  money  to  any 
use  or  uses  he  in  his  discretion  may  deem 
hest  for  the  benefit  of  my  wife  and  all  my 
children;"  for  this  clause  does  not  indi- 
''»te  a  special  confidence  as  the  b^s  Qf 
.)0  LJU.(N430 


Estoppel  —  acquiescence  in  sale  by  trus- 
tee. 

4.  Interested  parties  who  acquiesce  in  a 
sale  by  a  trustee  appointed  under  a  will 
upon  petition  of  the  widow  of  testator  are 
estopped  to  question  the  validity  of  the  sale 
because  they  were  not  made  parties  to  the 
proceedings  for  appointment  of  the  trustee. 

Parties  —  appointment  of  trustee  —  who 
necessary. 

5.  To  fill  a  vacancy  in  a  trusteeship 
created  by  will  it  is  not  necessary  to  make 
all  parties  having  an  interest  in  the  trust 
fund  parties  to  the  proceeding. 

Power  —  creation  by  will  —  attaching 
to  office. 

6.  An  order  filling  a  vacancy  in  a  trustee- 
ship created  by  will  need  not  confer  express 

the  power.  Brown  v.  Armistead,  6  Rand. 
(Va.)    594. 

— where  the  power  by  will  is  conferred 
upon  the  executors,  not  naming  them.  Tay- 
lor V.  Galloway,  1  Ohio,  232,  13  Am.  Dec. 
605. 

— where  the  power  to  sell  real  estate  is 
conferred  upon  executors  without  naming 
them,  and  the  exercise  of  the  power  was 
necessary  to  effectuate  the  intention  of  the 
testator,  as  shown  by  the  purpose  for  which 
the  sale  was  to  be  made.  Jackson  ex  dem. 
Hunt  V.  Ferris,  15  Johns.  346. 

— even  though  the  power  was  to  be  exe- 
cuted only  at  the  discretion  of  the  execu- 
tors, where  it  was  clear  that  the  testator 
meant  anyone  who  was  filling  that  office. 
Weimar  v.  Path,  43  N.  J.  L.  1. 

— where  real  estate  was  devised  to  nine 
persons  by  name,  in  trust,  and  they  or  a 
majority  of  them,  or  a  majority  of  the 
survivors  of  them,  are  authorized  to  sell 
the  real  estate,  even  though  the  same  per- 
sons are  appointed  executors  in  a  later 
clause  of  the  will.  Coykendall  v.  Ruther- 
ford, 2  N.  J.  Eq.  360. 

— where  the  will  empowered,  but  did  not 
direct,  the  "executors,  or  the  survivor  of 
them,"  to  sell  real  estate  upon  credit  or 
otherwise,  as  they  might  think  proper. 
Hodgin  V.  Toler,  70  Iowa,  22,  59  Am.  Rep. 
435,  30  N.  W.   1. 

— where  the  will  authorizes,  but  does  not 
command,  the  executor  to  sell  the  real  es- 
tate. Boland  v.  Tiemay,  118  Iowa,  59,  91  N. 
W.  836. 

— where  testator  jHrovided:  *'I  direct 
that  my  trustees  hereinafter  named  shall 
have  and  exercise  full  discretion  and  author- 
ity to  lease,  sell,  or  dispose  of  any  and 
all  property  of  which  I  may  die  seized  or 
possessed,  either  real  or  personal,  as  in 
their  judgment  may  be  deemed  for  the 
best  interests  of  the  trust  estate  in  their 
hands,  save  and  except  the  portions  of  said 
property  hereinbefore  bequeathed,  or  which 
shall  be  hereinafter  excepted  in  the  next 
clause  of  this  will.  It  is  my  will,  and  I 
hereby  direct,  that  the  discretion  and  au- 
thority vested  in  the  trustees  herein  named, 
in  and  by  the  thirteenth  item  of  this  will 
shall  be  possessed  and  exercised  by  the 
survivor  gf  them,  and  the  heirs^  executorS; 
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authority  upon  the  appointee  to  exercise  a 
power  Of  sale  conferred  by  the  will,  where 
the  will  confers  power  upon  the  trustees  as 
such,  so  that  it  attaches  to  the  office. 

Will  —  constrnction  —  trust  ^  ri|:ht  of 
wife  to  request  property. 

7.  A  provision  in  a  will  creating  a  trust, 
directing  the  trustee  to  transfer  and  de- 
liver and  pay  to  testator's  wife  the  entire 
estate  or  any  portion  thereof  at  any  time 
that  she  requests  the  same  in  writing,  does 
not  limit  or  restrict  the  right  of  the  wife 
to  only  80  much  of  the  estate  as  may  be 
necessary  for  her  maintenance. 

Real  property  —  title  ^  conTeyance  at 
request  of  widow  ^  compliance  with 
will. 

8.  The  joining  of  a  widow  with  the  trus- 


tee in  a  deed  of  property  placed  in  trust 
by  her  husband  with  a  direction  that  it  be 
transferred  to  her  upon  her  request  in  writ- 
ing, with  a  recital  in  the  deed  that  they 
had  so  made  it  at  her  special  request,  in 
the  exercise  of  the  power  conferred  upon 
her  by  the  will,  is  sufficient  to  convey  a 
good  title  without  the  necessity  of  a  sepa- 
rate conveyance  to  and  by  her. 

(May  2,   1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette  County 
in    plaintiffs'    favor    in    a   suit    to   enforce 
specific  performance  of  a  contract  for  the 
sale  of  certain  real   estate.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


and  administrators  of  the  survivor,"  since 
the  discretionary  power  was  not  personal 
in  character.  Safe  Deposit  &  T.  Co.  v. 
Sutro,  75  Md.  361,  23  Atl.  732. 

— ^notwithstanding  testator  authorized 
the  sale  by  the  executors  "at  such  times 
and  in  such  manner  as  they  shall  think 
most  advisable."  Giberson  v.  Giberson,  43 
N.  J.  Eq.  116,  10  Atl.  403. 

— where  the  power  of  sale  is  conferred 
by  will  upon  the  executors,  or  "whoever 
shall  execute  this  my  will."  Royce  v. 
Adams,  123  N.  Y.  402,  25  N.  E.  386. 

And  it   is   usually   held   that    where   the 

Sower  or  direction  to  sell  is  mandatory,  it 
j  not  based  upon  special  conjfldence;  hence, 
it  is  annexed  to  the  office,  or  given  ratione 
officii.  This  proposition  has  been  upheld: 
— where  the  provision  in  the  will  as  to 
sale  is  mandatory,  leaving  no  discretion  in 
the  persons  named,  even  though  the  will 
also  provides  that  the  proceeds  be  distribut- 
ed  by   the   executors.      Feaster    v.    Fagau, 

135  Iowa,  633,  113  N.  W.  479. 

— where  there  is  no  discretion  allowed, 
but  the  executors  are  commanded  by  the 
terms  of  the  will  to  sell  the  real  estate 
and  distribute  the  proceeds,  thus  working 
an  equitable  conversion  of  the  real  prop- 
erty into  personalty.  McGarry  v.  McMahon, 
124  App.  Div.  607,  109  N.  Y.  Supp.  61; 
Williams   v.   Williams,    162   App.   Div.   323,. 

136  N.  Y.  Supp.  990;  Adams's  Petition,  32 
R.  I.  41,  78  Atl.  624. 

— ^where,  although  language  is  used  by 
the  testator,  such  as  "authorize  and  em- 
power them,  at  their  discretion,  to  sell  my 
real  estate,"  if,  by  the  whole  will  and  the 
circumstances,  it  is  clear  that  the  testator 
intended  to  command  the  sale  of  the  real 
property.  Smith  v.  Bush,  59  Misc.  648, 
111   N.   Y.   Supp.  428. 

— where  the  power  is  conferred  upon  the 
executor  without  naming  him  in  the  same 
clause,  and  the  direction  to  sell  is  manda- 
tory.    Kidwell  V.  Brummagim,  32  Cal.  436. 

— where  the  executor  named  in  the  will  is 
unconditionally  directed  to  sell  the  real  es- 
tate. Francisco  v.  Wingfield,  161  Mo.  542, 
61   S.  W.  842. 

Unless  there  is  a  clearly  expressed  idea 
to  the  contrary,  the  power  of  sale  con- 
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ferred  upon  trustees  will  be  considered 
annexed  to  the  office,  or  given  ratione  officii. 
Dodge  V.  Dodge,  109  Md.  164,  130  Am.  St. 
Rep.  603,  71  Atl.  519. 

A  will  in  which  the  testator,  after  nam- 
ing an  executor,  provided:  **It  is  my  will 
that  the  aforementioned  Andrew  Meyerle 
shall,  after  my  death,  take  possession  of  all 
projperty  of  which  I  may  die  possessed, 
real  and  personal,  wherever  found,  and 
that  he  divide  the  said  property  into  three 
equal  parts,"  and  then  provided  for  the 
distribution  of  the  parts  in  such  way  as 
to  necessitate  a  sale, — contains  nothing  to 
suggest  a  special  confidence  in  the  executor 
as  the  only  person  authorized  to  execute 
the  implied  power  of  sale.  Re  Manning, 
85  Neb.  60,   122  N.  W.  711. 

It  has  been  held  that  a  power  is  not 
based  upon  personal  confidence  where  the 
persons  upon  whom  it  is  conferred  are  not 
named  personally,  but  merely  referred  to 
as  "trustees"  or  "my  executors."  Brassey 
V.  Chalmers,  16  Beav.  223,  affirmed  in  4 
De  G.  M.  &  G.  528;  Mastin  v.  Barnard,  33 
Ga.  520;  Druid  Park  Heights  Co.  v.  Oet- 
tjnger,  53  Md.  46;  Drummond  ▼.  Jones, 
44  N.  J.  Eq.  63,  13  Atl.  611;  Evans  v.  Chew, 
71  Pa.  47.  But  the  form  of  the  instrument 
conferring  the  power  is  never  conclusive, 
but  is  simply  used  as  means  of  interpre- 
tation. This  fact  is  illustrated  by  the 
cases  cited  herein. 

And  the  converse,  i.  «.,  where  it  is  based 
upon  special  confidence,  it  is  not  annexed 
to  an  office,  or  given  ratione  officU,  is  the 
rule.     This   rule  has   been   applied: 

— where  testator  provide^:  "I  nominate 
as  executor  of  my  will,  George  W.  Yates, 
on  condition  that  he  make  no  charge  for 
his  services,  and  hereby  authorize  my  said 
executor  to  sell,  convey  or  lease  any  of 
my  estate  for  such  prices  and  upon  such 
terms  as  he  may  think  best,  and  he  is  not 
required  to  give  bonds."  Crouse  v.  Peter- 
son, 130  Cal.  169,  80  Am.  St.  Rep.  89.  62 
Pac.  476,   616. 

— where  the  widow  and  another  were 
named  executrix  and  executor  of  a  will 
which  left  the  estate  in  their  custody  and 
control  for  the  benefit  of  the  widow  and  her 
familjr  durinf  her  life,  wi%k  remaift^er  ^yer 
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Meegrs.  Shelby  &  Shelby  and  R.  L. 
NorthcuU,  for  appellant: 

Persong  to  take  under  such  an  executory 
devise  are  those  who  answe.  the  descrip- 
tion of  heirs  at  the  time  the  devise  over 
takes  effect. 

Bohon  ▼.  Bohon,  78  Ky.  408. 

After  the  executor  once  submitted  to  the 
court,  in  an  action  brought  for  the  settle- 
ment of  the  estate  of  his  decedent,  the 
question  of  the  disposition  (.fa  certain  part 
of  the  real  estate  owned  by  her,  and  was 
directed  by  the  court  to  sell  same,  the  sale 
made  b.  him  pursuant  to  that  direction 
was  subject  to  the  supervision  of  the  court. 

Hamiltor  v.  Hamilton,  21  Ky.  L.  Rep. 
260,  61  S.  W.  170. 


Messrs.  Stoll  &  Bush,  for  appellees: 

The  judgment  of  the  Fayette  circuit  court 
appointing  Charles  L.  Straus  as  trustee 
stands  until  it  is  vacated  or  reversed  by 
proper   proceedings. 

Perry,  Tr.  4th  ed.  §  275. 

An  administrator  with  the  will  annexed 
has  the  same  powers  of  sale  as  were  con- 
ferred upon  the  executor  named  by  the 
will. 

Harding  v.  Weisiger,  33  Ky.  L.  Rep.  170, 
109  S.  W.  890. 

To  authorize  an  executor  to  sell  real 
estate  it  is  not  necessary  that  the  author- 
ity should  be  conferred  in  express  terms. 
Such  authority  may  be  implied  from  the 
terms  of  the  will. 


to  the  children,  and  authorized  and  em- 
powered the  widow  in  conjunction  with 
"my  other  executor  hereinafter  named  to 
sell  and  dispose  of  the  same,"  under  speci- 
fied conditions.  Dolan  v.  Brown,  81  N. 
J.  £q.  262,  86  Atl.  935. 

— where  a  wife  takes  a  life  estate  under 
a  husband's  will,  which  also  authorizes 
her  ''to  sell  and  dispose  of  such  portions  of 
my  (testator's)  estate  as  she  may  think 
best,  either  at  public  or  private  sale,  and 
upon  such  terms  as  she  may  deem  advis- 
able." Cramton  y.  Rutledge,  157  Ala.  141, 
47  So.  214. 

— where  power  was  given  by  trust  deed 
**to  sell  and  convey  the  said  premises  in 
such  lots  and  subdivisions,  and  at  such 
time,  and  upon  such  terms  as  in  hid  judg- 
ment may  be  deemed  by  said  trustee  to  be 
for  the  best  interests  of  all  concerned,  and 
from  the  proceeds  thereof  to  pay  and  dis- 
charge all  debts  and  liabilities  existing 
against  me."  Christopher  v.  Mungen,  61 
Fla.  513,  55  So.  273. 

— where  the  trust  deed  read:  'The  said 
trustee  is  also  hereby  authorized  and  em- 
powered to  mortgage  the  whole  or  any 
part  of  the  premises  hereby  conveyed  should 
he  deem  it  best  to  do  so  for  the  purpose  of 
raising  and  securing  means  for  the  pay- 
ment of  expenses  incurred  and  to  be  in- 
curred in  supporting  the  said  parties  of  the 
first  part,  and  for  the  payment  of  all  neces- 
sary expenses  of  every  nature  and  kind 
whatsoever  for  the  benefit  of  said  parties 
of  the  first  part  and  each  of  them."    Ibid. 

— where  the  wiU  conferring  it  provided: 
"And  I  hereby  authorize  them  to  sell  any 
or  all  of  the  property  at  public  or  private 
•ale,  with  or  witnout  advertising."  Board 
of  Education  v.  Day,  128  Ga.  156,  57  S. 
E.  859. 

— ^where  the  will  creating  it  provided 
that  all  of  testator's  land  "Im  sold  at  such 
time  and  place  as  may  be  to  the  best  in- 
terest of  my  estate,  at  the  discretion  of 
my  executors  snd  the  ordinary  of  this 
county."  Hosch  Lumber  Co.  v.  Weeks, 
123  Ga.  336,  57  S.  £.  439,  second  appeal  in 
133  Ga.  472,  134  Am.  St.  Rep.  213,  66  S. 
1.   168. 

— where  the  will  conferring  it  gave  the 
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executors  power  to  sell  publicly  or  pri- 
vately. Daugharty  v.  Drawdy,  134  Ga.  650, 
68  S.  £.  472. 

— where  a  man  purchased  real  property 
with  his  own  funds,  and  had  the  deeds 
made  to  himself  in  trust  for  the  benefit  of 
his  wife  and  children,  with  power  in  the 
trustee  to  manage  the  estate,  etc.,  with 
a  clause  in  the  deed:  "The  second  party 
and  any  successor  appointed  by  him  is 
given  full,  complete  and  perfect  power  to 
sell  and  convey  in  fee  simple  all  or  any 
part  of  said  property,"  since  this  language 
and  the  circumstances  show  that  the  power 
was  based  upon  special  confidence  reposed 
in  the  trustee  or  the  person  whom  he  would 
appoint  as  his  successor.  United  States 
Trust  Co.  V.  Poutch,  130  Ky.  241.  113  S. 
W.   107. 

— where  the  power  is  given  by  will  to  a 
person  by  name,  who  is  described  as  there- 
inafter appointed  to  be  executor,  and  is 
discretionary.  Coann  v.  Culver,  188  N.  Y. 
9,  80  N.  E.  362. 

— where  the  power  is  conferred  by  a 
will  which  gave  real  estate  to  a  beneficiary 
for  life,  with  gift  over  to 'her  descendants, 
but  the  executor  was  given  power  to  sell 
the  real  estate  so  demised,  and  hold  the 
proceeds  in  place  thereof.  Hart  v.  Shurt- 
leff,  76  Misc.  615,  137  N.  Y.  Supp.  249. 

— where  there  is  a  "devise  to  executors, 
of  lands,  for  the  use  and  benefit  of  others," 
and  specifying  the  mode  of  distribution,  by 
directing  a  sale  of  them  for  cash  or  on 
credit,  and  if  on  credit,  the  mode  and  meas- 
ure of  security  to  be  taken  for  the  payment 
of  the  purchase  money,  and  then  directing 
how  the  proceeds  are  to  be  divided.  Per- 
kins V.  Lewis,  41  Ala.  649,  94  Am.  Dec. 
616;  Anderson  v.  McGowan,  42  Ala.  280. 

— where  testator  directed  that  his  execu- 
tors, named  thereafter  in  the  will,  should 
sell  and  dispose  of  all  his  real  and  personal 
property,  wheresoever  or  whatsoever,  at 
such  time  or  times  as  they,  or  the  sur- 
vivor of  them,  could  do  it  to  the  best  ad- 
vantage, either  at  public  or  private  sale, 
as  they  or  he  might  think  best,  in  their 
or  his  discretion.  Lock  wood  v.  Stradley, 
1  Del.  Ch.  298,  12  Am.  Dec.  97. 

— where  it  was  conferred  by  will  in  the 
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Perry,  Tr.  §  601;  State  v.  Hunter,  73 
Conn.  435,  47  Atl.  665;  Cook  v.  Cook,  — 
N.  J.  £q.  — ,  47  Atl.  732;  Rankin  v.  Rankin, 
36  111.  293,  87  Am.  Dec.  205;  Mandiebanm 
y.  McDonell,  29  Mich.  78,  18  Am.  Rep.  64; 
Davis  y.  Hoover,  112  Ind.  423,  14  N.  E. 
469;  Lindley  y.  O'Reilly,  50  N.  J.  L.  636, 
1  L.R.A.  79,  7  Am.  St.  Rep.  802,  15  Atl. 
379. 

Where  an  executor  has  power  of  sale 
under  a  will,  the  fact  that  he  institutes  a 
suit  for  the  settlement  of  the  estate  does 
not  prevent  him  from  exercising  the  power 
of  sale  without  orders  from  the  court. 

Harding  v.  Weisiger,  33  Ky.  L.  Rep.  170, 
109  S.  W.  890;  Mersman  v.  Worthington, 
24  Ky.  L.  Rep.  2116,  72  S.  W.  1094. 


Ti&Bsing,  J.,  delivered  the  opinion  of  the 
court: 

On  December  26,  1911,  Charles  L.  Straus, 
as  trustee  for  Amanda  Straus,  widow  of 
Louis  Straus,  deceased,  under  the  will  of 
said  Louis  Straus,  deceased,  and  also  as 
trustee  for  Rachel  Straus,  widow  of  Gus 
Straus,  deceased,  under  the  will  of  said  Gus 
Straus,  deceased,  and  Amanda  Straus,  ad- 
ministratrix de  bonis  non  with  the  will  an- 
nexed of  Louis  Straus,  deceased,  and  Charles 
L.  Straus  administrator,  with  the  will  an- 
nexed of  Gus  Straus,  deceased,  Amanda 
Straus  and  Rachel  Straus  acting  in  their 
respective  individual  and  representative  ca- 
pacities, sold  and  agreed  to  convey  to  J.  B. 
Haggin  certain  real  estate  on  the  northeast 


following  language:  *'I  give  and  devise  all 
the  rest  and  residue  of  my  estate,  real 
and  personal,  wherever  the  same  may  be 
situated,  to  my  worthy  friends,  Alexander 
Buchanan,  John  Graham  and  William  Wis- 
cham,  of  the  city  of  Richmond,  in  trust 
and  in  confidence,  that  they  or  such  of 
them  as  shall  act  or  survive,  shall  and 
will  sell  and  dispose  of  the  whole  thereof 
(not  consisting  of  money),  so  as  best  cal- 
culated in  their  opinion,  to  benefit  my 
family,  that  is  to  say,  in  such  parts  or 
parcels,  at  such  time  or  times,  and  upon 
such  terms  and  conditions  as  they  shall 
judge  proper,"  and  in  the  last  clause  of 
the  will  the  same  persons  were  named 
executors.  Brown  v.  Hudson,  3  A.  K. 
Marsh.  380,  13  Am.  Dec.  187. 

— where  the  testator  provided:  *'It  Is 
my  wish  and  desire  that  my  executors  shall, 
as  soon  as  it  would  be  profitable  and  con- 
venient sell  my  real  estate  at  such  times 
and  on  such  terms  as  they  may  deem  best 
and  proper."  Compton  v.  McMahan,  19 
Mo.  App.  494.  The  court  said:  "The  exec- 
utor in  this  case  was  the  donee  of  a  trust 
power,  which  was  distinct  from  the  office 
of  executor,  and  the  trust  might  exist  for 
years  after  the  duties  of  the  ofiSce  of 
executor    had    been    fully    performed." 

— where,  after  appointing  the  executor, 
and  providing  for  the  distribution  by  him 
of  the  estate  according  to  a  trust  therein 
created,  the  testator  provided:  "I  give, 
devise  and  bequeath  unto  my  administrator 
and  executor,  John  Reiser,  Trenton,  Mer- 
cer county,  state  of  New  Jersey,  all  my 
estate,  both  real  and  personal,  and  mixed, 
wheresoever  the  same  is  situate  and  of 
whatsoever  the  same  may  consist,  to  the 
use  of  my  administrator  and  executor,  John 
Reiser,  city  of  Trenton,  Mercer  county, 
state  of  New  Jersey,  in  fee  simple."  Lann- 
ing  V.  Sisters  of  St.  Francis,  35  N.  J.  £q. 
392. 

— where  testator  *ieft  it  in  the  power  of 
his  executors  to  sell  or  exchange  any  part 
of  his  estate,  real  or  personal,  as  they 
might  judge  necessary  for  the  advantage 
of  his  estate."  since  the  sale  was  not  or- 
dered unconditionally.  Wooldridge  v.  Wat- 
kins,  3  Bibb,  349. 
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— where  the  will  provides  that  "Hf  the 
executors  shall  at  any  time  find  it  neces- 
sary, or  shall  deem  it  for  the  best  interests 
of  my  estate,  I  desire  a  sale  to  be  made," 
etc.  Bennett  v.  Chapin,  77  Mich.  526,  7 
L.R^.  377,  43  N.  W.  893. 

— where  testator  provided,  "I  hereby  in- 
vest my  trustee,  H,  with  full  power  and 
authority  to  sell,  or  in  any  manner  dispose 
of  and  by  his  sole  deed  or  deeds  to  grant 
and  convey,  lease  and  demise,  any  part  or 
parts,  or  all  of  any  real  or  leasehold  prop- 
erty, which  he  may  think  proper  to  sell 
or  dispose  of,"  even  though  by  other 
clauses  of  the  will  he  had  given  certain 
powers  to  the  same  "trustee,  his  successors 
or    assigns,"    for    the    intention    is    to    be 

fathered  from  the  whole  will.  Snyder  v.  Safe 
)eposit  &  T.  Co.  93  Md.  225,  48  Atl.  71S>. 
— where  the  power  was  conferred  by  a 
special  act  of  assembly  entitled:  *'An  Act 
for  the  Benefit  of  the  Heirs  of  B.  W..  De- 
ceased," which  provided:  "Evalina  Watts, 
administratrix,  and  William  C.  Boon,  ad- 
ministrator, of  the  estate  of  Benjamin 
Watts,  deceased,  of  Howard  county,  are 
hereby  authorized  and  empowered  to  sell 
and  convey  all  the  real  estate  belonging 
to  said  Benjamin  Watts  at  the  time  of  his 
death,  lying  in  said  county  of  Howard," 
amended  as  follows:  "William  C.  Boon, 
administrator  of  the  estate  of  B.  Watts, 
deceased,  is  hereby  authorized  and  em- 
powered to  make  all  sales  and  conveyances 
of  the  real  estate  of  B.  Watts,  deceased, 
under  and  by  virtue  of  the  provisions  of 
the  act  to  which  this  is  amendatory,  as  fully 
as  the  said  William  C.  Boon  as  adminis- 
trator, and  Evalina  Watts  as  administra- 
trix, could  have  done  under  said  act  be- 
fore the  letters  of  administration  of  the 
said  E.  Watts  were  revoked  by  her  mar- 
riage; and  all  sales  of  real  estate  made 
by  W.  C.  Boon,  as  administrator,  since 
the  marriage  of  said  E.  Watts,  in  accord- 
ance with  the  act  aforesaid,  and  approved 
by  the  county  court  of  Howard  county, 
shall  be  as  valid  and  binding  as  if  made 
by  the  said  Boon  and  E.  Watts  before 
the  marriage  of  said  Evalina,  by  which 
her  letters  of  administration  were  revoked." 
State  use  of  Watts  v.  Boon,  44  Mo.  254. 
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Bide  of  Main  street,  between  Limestone  and 
Walnut  streets,  in  the  city  of  Lexington,  for 
$28,000  cash.  In  accordance  with  their  con* 
tract  of  sale,  they  prepared,  executed,  and 
tendered  to  him  a  deed  to  said  property, 
which  he  refused  to  accept,  and  they  there- 
upon instituted  a  suit  in  the  Fayette  circuit 
court  for  specific  performance,  and  tendered 
the  deed  with  their  said  petition.  Upon 
consideration,  the  court  held  the  title  to 
said  property  to  be  in  the  plaintiffs,  and 
that  the  deed  which  they  tendered  to  de- 
fendant was  a  good  and  sufficient  deed  to 
invest  him  with  the  fee-simple  title  to  said 
property,  and  granted  the  prayer  of  the 
petition.  The  defendant  appeals. 
It  appears  that  this  property  was  owned 


jointly  by  Louis  and  Gus  Straus,  brothers, 
who  were  for  many  years  engaged  in  the 
clothing  business  in  Lexington.  Louis  died 
in  1899,  and  Gus  in  1906.  They  each  left  a 
will  which,  so  far  as  they  relate  to  or  affect 
this  property,  are  identical.  In  the  will  of 
Louis  Straus  his  brother  Gus  and  two  other 
nonresident  brothers  were  named  as  execu- 
tors and  trustees.  Gus  alone  qualified.  In 
1906,  upon  the  death  of  Gus  Straus, 
Amanda,  the  widow  of  Louis,  was  appointed 
administratrix  de  honia  turn  with  the  will 
annexed  of  her  husband,  Louis  Straus.  Gus 
Straus  nominated  his  brother  Louis  and 
two  nonresident  brothers  «  executors  and 
trustees  of  his  will.  Louis  having  died  and 
his  nonresident  brothers  being  disqualified, 


— where  testator  conferred  discretionary 
powers  of  sale  of  real  estate  upon  his  execu- 
tors, which  sale  was  not  necessary  for  the 
purpose  of  administration.  Shelton  v. 
Homer,  5  Met.  462. 

Courts  in  several  jurisdictions  have  held 
that  a  power  to  sell  real  estate  for  the  pur- 
pose OT  paying  the  debts  of  the  donor  or 
grantor  is  annexed  to  an  office,  or  given 
ratione  officii.    The  rule  was  adopted: 

— where  the  executors  by  name  are  ex- 
pressly empowered  to  sell  real  estate,  but 
for  a  purpose  which  the  law  favors,  namely, 
the  payment  of  debts.  Zebach  v.  Smith, 
3  Binn.  69,  5  Am.  Dec.  352. 

— where  the  testator  first  nominates  his 
executors  and  then  appoints  them,  and 
then  uses  the  words:  "I  authorize  them" 
to  sell,  etc.,  making  the  word  "executors" 
the  antecedent  of  **them,"  and  discloses  the 
intention  that  the  sale  is  to  be  for  the  pur- 
pose of  paying  debts.  Heron  v.  Hoffner,  3 
Kawle,  393. 

— where  the  testator  provided:  "Biit  it 
is  to  be  understood  that  out  of  these  lands, 
before  a  division  of  them  is  made  such  as 
is  herein  directed,  is  to  be  raised  by  execu- 
tors, i^  such  manner  as  they  shall  think 
best,  a  sum  of  money  equal  to  all  my  just 
debts,  which  they  shall  apprc4>riate  to  the 
payment  thereof."  Robertson  v.  Gaines,  2 
Humph.  367. 

—where  the  will  provided:  "I  give  and 
bequeath  my  land  to  my  executors  herein- 
after named,  and  to  the  survivors  or  sur- 
vivor of  such  of  them  as  may  act  and 
their  heirs,  for  the  purpose  of  selling  as 
much  thereof  as  will  pay  all  my  debts  of 
every  kind."  Mdy  v.  Frazee.  4  Litt.  392, 
14  Am.  Dec.  159. 

— where  testator,  with  a  view  to  saving 
certain  personal  property  from  sale,  gave 
power  to  and  directed  his  executors  to  sell 
certain  real  estate  for  the  payment  of 
debts,  even  though  he  added,  *'for  such 
price  as  in  their  judgment  shall  be  right." 
Joralemon  v.  Van  Riper,  44  N.  J.  £q.  299, 
14  Atl.  479. 

— where  a  power  of  sale  of  real  estate  is 
given  by  will  to  executors  for  the  purpose 
of  paying  debts  and  legacies,  or  either,  and 
especially  where  there  is  an  equitable  con- 
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version  of  land  into  money  for  the  pur- 
pose of  such  payment  and  for  distribution, 
and  the  power  of  sale  is  imperative,  and 
does  not  grow  out  of  personal  discretion 
confided  to  the  individual.  Mott  v.  Acker- 
man,  92  N.  Y.  539. 

— ^where  the  testator  provided  as  fol- 
lows: "I  direct  that  all  my  just  debts  be 
paid,  and  for  that  purpose  I  author iz  the 
sale,  by  my  executrix,  of  any  of  my  es- 
tate— real  or  personal.  ...  I  hereby 
charge  all  my  real  estate  with  the  payment 
of  all  the  legacies  and  annuities  named  in 
this  will.  ...  I  appoint  my  wife  guard- 
ian of  the  person  and  estate  of  my  son 
during  his  minority,  and  also  executrix 
of  this  my  will,  and  authorize  her  to  sell 
any  of  my  real  estate,  and  request  that  no 
bond,  or  bond  of  a  nominal  amount  only, 
be  required  of  her,  as  executrix."  Bailey 
V.   Brown,  9  R.  I.  80. 

Likewise  a  power  of  sale  for  the  purpose 
of  distribution  among  certain  specified 
beneficiaries  has  been  held  to  be  annexed 
to  the  office,  or  given  ratione  officii.  So  it 
has   been  held: 

— where  the  power  is  conferred  upon  the 
executors  for  the  purpose  of  distributing 
the  proceeds  among  certain  persons  named 
in  the  will.  Evans  v.  Chew,  71  Pa.  47; 
Lantz  V.  Boyer,  81  Pa.  325;  Jackman  v. 
Dalafield,  85  Pa.  381;  StiU's  Estate,  31 
W.  N.  C.  252;  Livingood  v.  Heffner,  21  W. 
N.  C.  148,  13  Atl.  187;  Tarrence  v.  Reuther, 
13  Montg.  Co.  L.  Rep.  162. 

— where  the  will  provided:  "I  order  and 
direct  my  executors  to  sell  my  real  estate, 
in  such  manner  as  they  may  think  proper, 
either  altogether  or  in  lots  and  divide  the 
net  proceeds  amongst  my  three  youngest 
sisters,"  it  appearing  further  by  the  will 
that  the  probable  intention  was  that  the 
land  should  not  be  sold  during  the  life  of 
a  devisee,  who  was  one  of  the  executors, 
and  who  was  given  an  easement  for  life 
in  the  real  estate.  Drummond  r.  Jones, 
44  N.  J.  Eq.  53,  13  Atl.  611. 

— where  a  testator  named  in  his  will 
an  executor  and  an  executrix,  and  gave 
them  his  estate  in  trust  to  accumulate  for 
his  children  for  ten  years,  meanwhile  they 
were  to  pay   the  expenses  and  suf^ort  of 
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Charles  L.  Straus,  son  of  Louis,  qualified  as ! 
administrator  with  the  will  annexed  of  his 
uncle,  Gus  Straus.  In  November,  1906, 
Rachel  Straus,  widow  of  Gus,  and  Amanda 
Straus,  widow  of  Louis,  filed  a  petition  in 
the  Fayette  circuit  court,  asking  that 
Charles  L.  Straus  be  appointed  by  that  court 


as  trustee  under  the  wills  of  their  respective 
husbands.  This  prayer  was  granted,  and  the 
said  Charles  L.  Straus  was  thereafter  duly 
appointed  trustee  under  the  will  of  his 
father,  Louis  Straus,  and  under  the  will  of 
his  uncle,  Gus  Straus.  As  such  trustee  for 
the    estate    of    his    father    and    his    unde, 


the  children  and  invest  the  balance,  stipu- 
lating in  a  separate  clause  of  the  will  that 
'if  it  shall  be  deemed  necessary  or  expedi- 
ent to  dispose  of  any  of  my  real  property 
for  the  benefit  of  the  estate,  in  the  judg- 
ment of  my  executrix  and  executor  I 
hereby  give  them  full  power  so  to  do  and 
invest  the  sums  so  received  for  the  benefit 
of  my  children."  Gould  ▼.  Mather,  104 
Mass.   283. 

— where  the  testator  provided:  "It  is 
my  will  that  the  shares  of  property  which 
may  be  allotted  to  my  children  shall  be 
sold  by  my  executor,"  etc.  Anderson  v. 
McGowan,  45  Ala.  462. 

— where  the  testator  provided:  **I  give 
and  bequeath  unto  my  beloved  wife  Anna 
all  my  estate,  real  and  personal,  subject  to 
the  payment  of  debts,  and  the  bequests 
aforesaid,  for  and  during  the  term  of  her 
natural  life,  to  hold  and  enjoy  the  same 
as  fully  to  all  intents  and  purposes  as  1 
could  have  done  when  living,  and  after  her 
decease,  I  give  and  bequeath  (what  may  be 
remaining)  in  equal  shares  to  my  brothers 
and  sisters,  their  heirs  and  assigns.  The 
shares  to  be  paid  to  my  sisters  is  to  be 
their  absolute  property.  Their  husband.s 
shall  not  have  any  right  to  receive  or  con- 
trol over  it  or  any  part  thereof.  1  hereby 
authorize  and  empower  my  hereinafter- 
named  executor  to  sell  and  dispose  of  my 
real  estate  either  at  public  or  private  sale, 
whenever  and  however  it  may  be  thought 
best  and  execute  and  deliver  good  and  suf- 
ficient deed  or  deeds  to  the  purchaser  or 
purchasers  for  the  same,  to  be  of  the  same 
force  and  effect  as  done  in  my  lifetime." 
Tarrance  v.  Reuther,  185  Pa.  279,  39  Atl. 
956. 

A  power  of  sale  of  real  estate  is  coupled 
with  a  trust,  and  is  not  annexed  to  an 
office,  or  given  ratione  officii: 

— where,  after  making  certain  bequests 
and  devises  in  trust  for  different  individ- 
uals, the  testator  provided:  "I  hereby 
nominate  and  appoint  Captain  Jonas 
Tucker  of  Charlton  to  be  the  sole  execu- 
tor of  this  my  last  will  and  testament,  and 
hereby  authorize  and  fully  empower  him 
to  sell  and  convey  such  of  my  property,  as 
in  his  judgment  wfll  best  promote  the  in- 
terest of  all  concerned,  to  raise  the  $2,000 
for  the  use  of  my  wife  and  daughter,  and 
to  pay  my  just  debts."  Tainter  v.  Clark, 
13  Met.  220. 

— where  testator  provided:  "All  my 
estate,  both  real  and  personal,  that  1  have 
not  disposed  of  by  my  last  will  and  testa- 
ment, I  order  to  be  sold  by  my  executor, 
:tnd  the  proceeds  to  be  divided  between 
my  two  daughters;"  and  it  was  further 
provided  that  if  either  daughter  should 
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die  before  her  husband,  her  share  should 
be  held  in  trust  for  her  children  until  they 
became  of  age.  Greenough  v.  Welles,  10 
Cush.  671. 

— where  the  widow  was  given  the  real 
estate  of  testator  "for  life  or  during  widow- 
hood, with  full  power  to  sell  any  and  all 
parts,  as  she  may  think  proper,  etc  Hin* 
son  V.  Williamson,  74  Ala.  180. 

— where  testator  named  trustees  and 
gave  them  power  to  sell  property  devised 
to  them  in  trust,  ''if  they  think  proper, 
and  it  should  happen  that  some  of  the 
property  ought  to  be  sold  for  the  benefit 
of  the  dau^ter  so  as  to  buy  her  some 
negroes  or  other  property  to  assist  her." 
Par  tee  v.  Thomas,  11  Fed.  769. 

— where  the  income  of  real  estate  was 
devised  to  the  widow  for  life  or  during 
widowhood,  and  in  case  of  her  nuirriage  or 
death  the  executors  were  given  authority 
to  sell  at  their  discretion,  and  hold  the 
money  in  trust  for  a  son.  Slocum  v.  SIo- 
cum,  4  Edw.  Ch.  613. 

— where  testator  devised  certain  property 
to  his  wife,  and  directed  "as  soon  after 
death  as  my  executor  shall  deem  expedient, 
he  shall  sell  all  the  balance  of  my  prop- 
erty .  .  .  either  at  public  or  private 
sale,  and  on  credit  or  cash  at  his  discre- 
tion," and  that  the  proceeds  be  divided 
between  the  wife  and  children,  testator's 
brother  being  appointed  coexecutor  with  the 
widow,  as  well  as  made  guardian  of  the 
children,  and  another  named  as  substitute 
in  case  the  brother  should  die  before  the 
testator.     Mitchell  v.  Spence,  62  Ala.  450. 

— where  the  property  was  devised  to 
trustees  with  a  discretionary  power  of  sale. 
Edwards  v.  Maupin,   7   Mackey,  39. 

— where  the  husband  was  appointed  exee> 
utor.  given  a  life  estate  in  testatrix's  prop- 
erty, with  remainder  to  their  children,  with 
discretionary  power  to  sell  and  reinvest, 
and  relieved  from  necessity  of  furnishing 
bond.     Proctor  v.  Scharpfif,  80  Al^,  227. 

—where  a  deed  of  trust  gave  to  the 
grantee  power  to  sell  the  trust  estate  and 
reinvest  the  proceeds  **from  time  to  time, 
as  and  when  the  said  trustee  shall  deem 
it  expedient."  Bailey  v.  Burgee,  10  R.  L 
422. 

But  it  has  been  held  that  a  power  is 
coupled  with  a  trust,  also  given  virtuit 
officii^  where  the  land  is  ''to  be  sold  at  the 
discretion"  of  the  executors,  and  the  pro- 
ceeds to  be  invested  in  securities  for  the 
benefit  of  a  third  person,  for  from  the  will 
it  is  evident  that  the  land  must  be  sold 
in  order  to  effectuate  the  purpose  of  the 
trust.     Chanet  v.  Villeponteaux,  S  M'Cord, 


HAGGIN  V.  STRAUS. 


649 


Charles  L.  Straus  made  the  sale  and  under- 
took to  convey  the  property  involved  in 
this  litigation. 

For  the  appellant,  it  is  insisted  that  the 
judgment  should  be  reversed  upon  two 
grounds:  First,  because  the  title  to  about 
one  half  of  this  property  was  not  perfect  in 
Louis  and  Gus  Straus,  and  their  personal 
representatives,  because  of  this  defect,  are 
not  able  to  convey  a  good  and  sufficient 
title  thereto;  and,  second,  that,  even  if  the 
title  to  all  of  said  property  was  perfect  in 
Louis  and  Gus  Straus,  their  said  trustee  is 
without  authority  to  convey. 

The  portion  of  the  property  to  which  it 
is  alleged  the  decedents  did  not  have  a 
good  and  sufficient  title  is  that  acquired  by 
them  from  Henry  S.  Reed,  as  executor  of 
Martha  Reed,  by  deed  dated  December  10, 
1887.  The  will  of  Martha  Reed  was  pro- 
bated January  5,  1886.  By  the  terms  there- 
of, after  making  some  special  bequests,  she 
provided  in  clause  5  as  follows:  *'l  desire 
that  all  the  residue  of  my  estate  shall  be 
converted  into  money,  except  my  stocks  in 
bank  and  other  corporations,  which  are  to 
be  retained  and  their  value  estimated  by 
the  appraisers  of  my  estate  for  the  purpose 
of  distribution  as  hereinafter  provided  and 
except  that  my  children  shall  be  allowed  to 
take  as  part  of  their  share  in  the  distribu- 
tion at  appraised  value,  any  of  my  live 
stock  or  other  personal  property  at  and 
about  my  house  and  my  entire  estate  ex- 
cept as  herein  specifically  devised  subject 
to  the  restrictions  and  limitations  herein- 
after expressed.  I  desin  to  be  equally 
divided  into  six  parts  between  my  son 
Henry  S.  Reed,  my  daughter  Lizzie  R.  Bow- 
man, MoUie  B.  Sympson,  Mattie  C.  Stock- 
well  and  Kate  S.  Reed  and  my  grandsons 
Henry  W..Reed  and  Joseph  Johnson  Reed 
sons  of  my  deceased  son  Andrew  J.  Reed, 
the  grandsons  taking  together  the  share 
which  would  have  gone  to  their  said  father, 
the  one  sixth  of  my  said  estate."  Henry  S. 
Reed  was  nominated  as  executor,  and  in 
March,  1887,  he  filed  suit  in  the  Fayette  cir- 
cuit court  for  a  settlement  of  the  estate, 
and  made  all  of  the  devisees,  other  than 
himself,  parties  defendant.  In  August  fol- 
lowing an  order  was  entered  in  said  suit 
directing  the  executor  to  sell  the  Main 
street  property,  which  included  the  prop- 
erty in  question,  "at  public  auction,  under 
the  authority  and  responsibilities  conferred 
upon  him  by  the  will."  Acting  on  this 
authority,  the  conveyance  by  the  said  ex- 
ecutor to  the  Straus  brothers  was  made  and 
reported  back  to  court,  though  not  con- 
firmed. 

It  is  practically  conceded  by  counsel  for 
appellant  that  the  said  executor  had  power, 
under  the  terms  of  the  will  of  Martha  Reed, 
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to  sell  and  convey  the  real  estate  in  ques- 
tion; but,  after  having  instituted  his  suit 
for  the  purpose  of  a  settlement  of  the 
estate,  it  is  urged  this  power  of  disposi- 
tion on  his  part  was  lost,  and  he  had  no 
right  thereafter  to  make  sale  except  under 
the  direction  of  the  court;  and,  when  he 
reported  same  to  court,  he  should  have  had 
it  confirmed,  and  that  the  failure  of  the 
court  to  confirm  the  sale  so  made  by  him 
renders   the  title  defective. 

We  are  of  opinion  that  clause  6  of  the 
will  clothed  the  executor  with  ample  power 
to  make  said  sale.  The  chancellor  evident- 
ly took  the  same  view,  because  he  directed 
the  executor  to  sell  "'under  the  authority 
and  responsibilities  conferred  upon  him  by 
the  will,"  so  that,  when  he  acted,  it  was  not 
upon  the  authority  conferred  upon  him  by 
the  judgment,  but  rather  upon  the  authority 
given  him  in  the  will.  The  judgment  of 
the  chancellor  was  merely  advisory,  as  it 
were,  a  construction  of  clause  5  of  the  will, 
and  it  was  not  necessary  that  the  sale, 
when  made  to  Straus  brothers,  should  have 
been  reported  to  court  at  all;  and  the  court, 
in  failing  to  take  any  action  thereon,  was  no 
doubt  influenced  by  the  idea  that  it  waa 
unnecessary.  The  will  provided  for  the  sale 
of  the  residue  of  the  estate,  and  this  in- 
cluded tne  property  in  question.  It  could 
not  be  distributed  until  it  was  sold.  The 
will  is  silent  as  to  who  should  make  the 
sale,  but  it  does  provide  that  her  executor 
shall  distribute  her  estate,  and,  until  the 
sale  was  made,  no  distribution  could  be 
had.  As  he  was  directed  to  distribute,  it 
necessarily  follows  that  the  testatrix  in- 
tended that  the  sale  should  be  made  by 
him.  The  institution  of  a  suit  by  him 
neither  enlarged  nor  diminished  the  rights 
which  he  had  under  the  will  to  sell  this 
property.  The  judgment  of  the  chancellor 
did  not  require  that  the  sale  should  be  re- 
ported to  court;  on  the  contrary,  it  stated 
in  plain  terms  that  it  should  be  made  by 
the  executor  under  the  authority  conferred 
upon  him  by  the  will;  and,  although  the 
will  did  not  direct  him  to  make  the  sale, 
it  was  his  plain  duty  to  do  so,  for  the  pro- 
visions thereof  could  not  have  been  carried 
out  otherwise. 

A  similar  question  was  before  this  court 
in  Evans  v.  Evans,  134  Ky.  637,  121  S.  W. 
619.  There  the  testator  devised  certain 
real  estate  to  a  sister  for  life,  and  then 
directed  that,  after  her  death,  "it  is  to  be 
sold  and  divided  equally  between  my 
brothers  and  sisters,  or  their  heirs,"  etc. 
No  executor  was  named  in  the  will.  The 
court  appointed  S.  P.  Evans  administrator 
with  the  will  annexed.  The  life  tenant  hav- 
ing died,  the  administrator  sold  the  land 
to   Edward   Evans,  and   made  him   a  deed 
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therefor.  The  purchase  price  was  not  paid, 
but  notes  executed  for  same.  When  the 
first  note  fell  due,  the  purchaser  refused 
to  pay,  on  the  ground  that  the  adminis- 
trator had  no  right  to  convey.  The  admin- 
istrator sought  to  enforce  the  collection  of 
the  purchase  money,  and,  upon  considera- 
tion, the  title  was  held  good.  The  purchaser 
appealed,  and  here  questioned  the  right  and 
power  of  the  administrator  to  sell  and  con- 
vey the  land.  After  quoting  S§  3891,  3892, 
Kentucky  Statutes,  it  was  held  in  said 
opinion  that  an  administrator  with  the  will 
annexed  has  the  same  power  and  authority 
as  an  executor  named  in  the  will,  and  that 
such  administrator  with  the  will  annexed 
is  clothed  by  the  statute  with  power  to 
sell  and  convey  any  land  which  is  ordered 
by  the  will  to  be  sold  for  the  purpose  of 
distribution,  and  that,  as  the  will  directed 
a  sale,  but  did  not  designate  anyone  to  sell 
it,  and  did  direct  the  proceeds  to  be  dis- 
tributed by  the  executor,  he,  by  necessary 
implication,  was  invested  with  the  power 
of  sale;  there  being  no  contrary  intention 
expressed  in  the  will.  The  question  de- 
cided in  that  case  is  identical  with  that 
before  us.  The  Reed  will  directed  the  estate 
to  be  converted  into  cash  and  the  executor 
to  distribute  same,  thus  necessarily  cloth- 
ing him  with  the  power  to  sell,  and  the 
Straus  brothers  acquired  a  good  and  suffi- 
cient title  to  the  property  which  he  con- 
veyed to  them. 

This  brings  us  to  a  consideration  of  the 
right  of  the  trustee  and  personal  represent- 
atives of  the  Straus  brothers  to  convey. 
Each  will  contained  the  following  provi- 
sions: 

"I  devise  and  bequeath  unto  my  executors 
and  trustees  the  proceeds  of  my  life  insur- 
ance policies  and  the  personal  and  real 
estate  held  by  me  jointly  and  in  partner- 
ship with  my  brother  Gus  Straus,  in  trust, 
for  the  benefit  of  my  wife,  subject  to  the 
terms  and  conditions  herein  stated. 

"If  my  wife  at  any  time  requests  the 
same  in  writing,  my  executors  or  trustees 
are  directed  to  pay  to  her,  out  of  the  funds 
received  by  them,  under  this  will,  a  sum 
equal  to  the  amount  of  the  proceeds  of  my 
life  insurance  policies  received'  by  them,  and 
if  my  wife  at  any  time  requests  the  same 
in  writing  my  executors  and  trustees  are 
directed  to  transfer,  deliver  and  pay  to  my 
wife  the  entire  estate,  or  any  part  thereof, 
devised  and  bequeathed  to  them  in  trust, 
by  this  will,  and  in  the  exercise  of  this 
power  my  wife  may  continue  to  receive 
such  portions  of  the  corpus  of  the  trust 
funds,  as  she  desires  until  the  trust  herein 
ereated  is  exhausted. 

"I  direct  my  executors  and  trustees  to 
continue  my  interest  in  the  clothing  busi- 
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ness,  now  conducted  under  the  firm  name 
of  Louis  &,  Gus  Straus,  for  the  period  of 
five  years,  but  this  direction  is  subject  to 
the  judgment  and  discretion  of  my  execu- 
tors and  trustees.  I  desire  to  fully  submit 
to  them  the  propriety  of  complying  with 
this  direction. 

"Subject  to  the  like  discretion  and  judg- 
ment of  my  executors  and  trustees,  I  direct 
my  partnership  or  joint  interest  in  the  real 
estate  owned  by  me  and  my  brother,  Gus 
Straus,  to  be  held*  by  my  executors  and 
trustees  for  the  same  period  of  five  years, 
without  division  or  partition.    .    .    . 

"I  also  authorize  my  executors  and  trus- 
tees and  empower  them  to  convert  the  real 
estate,  devised  to  them  by  this  will  into 
money,  at  such  time,  upon  such  terms  and 
in  such  manner  as  they  may  deem  best,  or 
agree  with  my  brother  Gus  as  to  the  value 
of  my  interest  in  said  real  estate  and  secure 
the  division  or  partition  of  said  real  estate 
at  such  time,  upon  such  terms  and  condi- 
tions as  may  be  mutually  agreed  upon  to 
sell  the  same,  or  any  part  thereof,  to  my 
brother  Gus,  upon  such  terms  as  agreed 
upon,  and  I  empower  them  to  receive  and 
receipt  for  the  proceeds  of  such  sale  or  sales, 
and  to  the  purchaser  or  purchasers  thereof 
execute  the  proper  deeds  of  conveyance. 

''The  power  hereby  conferred  upon  my 
executors  and  trustees  to  sell  said  estate 
whether  personal  or  real,  or  any  part  there- 
of and  to  make  proper  transfers  and  deeds 
of  conveyance  to  the  purchaser  thereof,  is 
given  without  limitation,  except  such  power 
is  to  be  exercised  by  my  executors  and 
trustees  within  their  discretion  for  the  best 
Interest  of  my  estate.    .    .    . 

"Full  power  is  conferred  upon  my  wife 
to  dispose  by  will  of  the  trust  estate  re- 
maining in  the  hands  of  my  executors  and 
trustees  at  the  time  of  her  death,  and  in 
the  default  of  the  exercise  of  such  power 
of  disposition  by  her  the  said  estate  is  to 
pass  to  my  heirs  at  law.'' 

It  is  the  contention  of  counsel  for  appel- 
lees that  the  trustee  had,  under  these  provi- 
sions of  the  will  quoted,  ample  authority 
to  sell  and  convey  tbe  property  in  question, 
but  that  if  he,  acting  alone,  did  not  have 
this  power,  when  he  is  joined  in  the  con- 
veyance by  the  widows  of  the  decedents, 
the  title  was  certainly  perfected.  This 
they  did,  and,  in  order  to  guard  against 
any  and  all  contingencies,  the  children  and 
only  heirs  at  law  of  the  decedents  also 
joined  in  the  conveyance  and  expressly  re- 
lieved the  grantee  from  all  responsibility 
of  seeing  how  the  proceeds  of  the  sale  were 
reinvested;  and  in  the  deed  the  widows 
state  that  the  sale  was  made  at  their  spe- 
cial instance  and  request,  in  the  exercise 
of  that  right  or  power  which  is  given  them 
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under  the  will  to  cause  the  trustee  to  con- 
vey the  property  to  them  upon  their  re- 
quest in  writing  that  this  be  done. 

The  first  ground  urged  by  counsel  for  ap- 
pellant in  support  of  their  contention  that 
the  trustee  wa9  without  authority  to  con- 
vey this  property  is  that  the  Fayette  cir- 
cuit court  did  not  have  power  to  appoint 
Charles  L.  Straus  as  trustee  under  the  two 
Straus  wills  on  the  ex  parte  application  of 
the  widows  of  Louis  and  Gus  Straus  with- 
out making  their  children  parties.  The 
provisions  of  each  will  made  it  necessary 
that  there  should  be  a  trustee,  and,  the 
office  being  vacant,  anyone  interested,  and 
particularly  the  widows,  might  have  gone 
into  the  county  court  of  Fayette  county, 
and,  upon  motion,  had  a  suitable  person  ap- 
pointed trustee;  and  the  circuit  court,  be- 
ing a  court  of  general  jurisdiction,  was 
clothed  with  ample  power  to  make  the  ap- 
pointment. If  all  of  those  who,  by  any 
possibility,  might  have  an  interest  in  the 
trust  fund,  were  entitled  to  be  heard  in  the 
selection  of  a  trustee,  the  fact  that  the 
court  acted  upon  the  application  of  some 
of  them  without  notice  to  the  others  would 
not  render  the  appointment  void,  but  merely 
irregular.  Not  being  void,  the  manner  of 
the  trustee's  appointment  could  only  be  in- 
quired into  in  a  direct  proceeding  by  some- 
one in  interest.  It  cannot  be  called  in 
question  in  a  collateral  proceeding.  Perry, 
Tr.  4th  ed.  §  275. 

The  appointment  being  made  upon  ap- 
plication of  the  widows, — the  parties  who 
were  most  directly  interested  in  the  man- 
agement of  this  fund, — and  the  trustee  being 
himself  one  of  the  heirs,  and  his  brother 
and  cousin  being  the  others,  and  all  ac- 
quiescing in  the  sale  which  he  attempted 
to  make  under  and  by  virtue  of  his  appoint- 
ment as  trustee,  if  it  should  now  be  con- 
ceded that  they  were  proper  parties  to  the 
proceeding,  they  would  be  estopped  by  their 
subsequent  conduct  from  inquiring  into  or 
questioning  the  validity  of  his  appointment. 

But  we  are  of  opinion  that  they  were 
not  necessary  parties.  When  application 
waa  made  to  the  court  for  the  appointment 
of  a  trustee,  it  was  the  duty  of  the  court 
to  select  and  appoint  some  suitable  person 
to  see  that  the  provisions  of  the  will  were 
carried  out,  and,  before  entering  upon  the 
discharge  of  his  duties,  require  that  he 
should  execute  a  good  and  sufficient  bond. 
Those  interested  in  the  trust  fund  and  its 
management  can  do  no  more  than  call  the 
court's  attention  to  the  fact  that  there  is 
a  vacancy  in  the  office,  and  ask  that  it  be 
filled.  The  duty  then  devolves  upon  the 
court  to  select  a  suitable  person,  and  it  is 
not  necessary  that  all  having  an  interest  in 
the  trust  fund  should  join  in  the  applica- 
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I  tion  for  the  appointment  of  a  trustee,  or 
should  be  parties  to  the^  proceeding.  The 
trustee  is  the  representative  of  none  of 
those  having  an  interest  in  the  trust  fund 
further  than  that  he  is  charged  with  the 
duty  of  carrying  out  the  provisions  of  the 
instrument  creating  the  trust.  In  this  he 
acts  for  all,  and  it  is  immaterial  upon  whose 
application  the  appointment  is  made,  so 
long  as  it  is  someone  having  an  interest  in 
the  trust  fund  and  its  management. 

It  is  next  urged  that  the  trustee  t|ius 
appointed  did  not  have  the  same  power  of 
conveyance  as  was  conferred  by  the  will 
upon  the  original  trustee  selected  by  the 
testator,  because  the  order  appointing  him 
did  not  confer  in  express  terms  such  power. 
A  sufficient  answer  to  this  objection  is  that 
the  power  of  the  trustee  to  sell  this  real 
estate  is  conferred  by  the  will  itself,  and 
not  by  the  order  of  court  appointing  him. 
The  authority  to  make  the  sale  is  con- 
ferred upon  the  office,  rather  than  the  in- 
dividual who  fills  it.  The  intent  of  the 
testator  in  each  will  under  consideration 
was  that  the  trustee,  whoever  he  might  be, 
should  make  conveyances  when,  under  the 
terms  and  provisions  of  the  will,  it  became 
necessary.  An  -examination  of  each  will 
discloses  that  the  testator  contemplated 
that  such  a  condition  as  is  here  presented 
might  arise,  and  he  provided  in  his  will 
that  the  power  conferred  upon  his  executors 
and  trustees  to  sell  his  real  estate  should 
pass  to  and  be  conferred  upon  any  one  or 
more  of  his  executors  who  should  qualify 
as  executor  or  trustee  under  the  will,  and 
upon  the  successor  or  successors  of  sucli 
executors  and  trustees.  It  is  immaterial 
that  the  trustee  was  appointed  by  the  court. 
He  is,  and  was  at  the  date  of  the  execu- 
tion of  the  contract  of  sale  in  question,  the 
duly  qualified  successor  of  his  predecessor 
in  office,  and  as  such  he  is  clothed  with  spe- 
cial authority  under  the  will  to  make  such 
sale  as  is  necessary  to  carry  out  the  pro- 
visions hereof.  It  was  the  clearly  expressed 
intention  of  the  testator  that  he  should 
have  this  power,  but,  in  the  absence  of  such 
declaration  in  the  will  itself,  such  authority 
to  convey  would,  by  necessary  implication, 
follow  his  appointment  and  attach  to  the 
office. 

Lastly,  it  is  urged  that  the  right  of 
the  widows  to  call  upon  the  trustee  to  con- 
vey them  the  property  held  in  trust  is  not 
an  absolute,  unqualified  right,  but  merely  a 
right  to  call  for  so  much  thereof  as  might 
be  needed  from,  time  to  time  for  their  rea- 
sonable use  and  necessary  support.  The 
language  used  by  the  testator  is  very  broad 
and  comprehensive,  and  a  fair  interpreta- 
tion thereof  does  not  justify  its  application 
in  the  limited  scope  which  counsel  for  ap- 
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pellant  would  give  it.  There  is  nothing 
in  the  language  used  by  testator  that  would 
indicate  an  intention  on  his  part  to  limit 
or  restrict  his  wife  to  the  use  of  only  so 
much  of  his  estate  as  might  be  necessary 
for  her  maintenance  or  comfortable  sup- 
port. On  the  contrary,  he  says  that  "if  my 
wife  at  any  time  requests  the  same  in 
writing,  my  executors  and  trustees  are  di- 
rected to  transfer,  deliver  and  pay  over  to 
my  wife  the  entire  estate  or  any  portion 
thereof  devised  and  bequeathed  to  them  in 
trust  by  this  will.'*  Provision  had  pre- 
viously been  made  in  the  will  for  the  ex- 
ecutors and  trustees  to  hold  the  partnership 
property  in  trust  for  at  least  five  years, 
unless,  in  their  judgment,  a  sale  before 
that  time  should  be  by  the  executors  and 
trustees  deemed  beneficial  to  the  estate. 
But  in  this  clause  provision  is  made  giving 
to  the  wife  an  absolute  and  unqualified 
right  to  terminate  the  trust,  and  to  take 
possession  of  the  property  and  do  with  it 
as  she  pleased,  and  all  that  was  necessary 
for  her  to  terminate  the  trust  and  take  the 
property  was  that  she  should  notify  the 
trustee  in  writing.  This  she  has  done  in 
the  deed,  and,  while  the  trustee  has  not 
conveyed  the  property  to  her,  he  has  con- 
veyed it  under  her  direction  to  the  appel- 
lant. This,  while,  of  course,  not  a  literal 
compliance,  is  a  substantial  compliance  with 
the  will.  Strictly  speaking,  the  trustee 
should  have  been  required  to  convey  the 
property  to  the  widows,  and  then  they  con- 
vey to  appellant;  but,  inasmuch  as  the  deed 
recites  that  they  have  made  the  request  in 
writing,  and  that  the  execution  of  the  deed 
by  them  is  to  be  treated  as  such,  the  act 
of  the  trustee  in  joining  them  in  the  trans- 
fer of  the  property  to  the  appellant  is  a 
substantial  compliance  with  the  provisions 
of  the  will. 

And  this  disposes  of  the  last  objection 
urged  by  counsel  for  appellant,  to  wit,  that, 
even  if  the  power  is  given  the  widows  to 
invest  themselves  with  the  absolute  fee- 
simple  title  to  said  property,  they  have  not 
exercised  this  right  by  giving  the  trustee 
notice  in  writing,  as  the  will  provides,  and 
that  therefore,  even  though  they  have  joined 
in  the  deed  themselves,  and  their  children 
have  likewise  signed  and  acknowledged  it, 
if  either  of  the  widows  failed  to  dispose  of 
the  property  by  will,  in  the  exercise  of  the 
power  conferred  upon  them,  then  such  por- 
tion thereof  as  remained  in  the  hands  of 
the  trustee  would  pass  to  the  heirs  of  the 
respective  testators,  and  that  it  might  be 
held  that  the  heirs  of  the  testator  were 
such  as  answered  this  description  at  the 
date  of  the  death  of  the  widows,  rather 
than  those  who  answered  it  at  the  date 
of  the  death  of  the  testator.  Each  of  the 
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widows  having  exercised  the  right  conferred 
upon  them  by  the  will,  and  requested  the 
trustee  to  convey  the  particular  property 
in  question  to  the  appellant,  and  the  trus- 
tee having  made  said  conveyance  in  com- 
pliance with  their  request,  appellant  has 
thereby  acquired  the  absolute  fee-simple 
title  to  said  property,  and  the  children  or 
heirs  at  law  of  decedents,  Louis  and  Gns 
Straus,  have  no  interest  whatever  in  it. 
Hence  it  is  unnecessary  to  enter  upon  a 
consideration  of  the  question  of  what  would 
be  the  effect  of  their  widows  dying  without 
having  attempted  to  dispose  of  the  prop- 
erty by  will,  for,  in  the  exercise  of  the  power 
given  them  by  the  will,  they  hare  already 
disposed  of  it. 

Upon  a  careful  consideration  of  the  rec- 
ord, we  are  of  opinion  that  the  deed  ten- 
dered passed  the  absolute  fee-simple  title 
to  the  property  therein  described  to  appel- 
lant, and  the  trial  court  correctly  ao  hdd. 

Judgment  affirmed. 


CALIFORNIA  SUPRKME  COURT* 

(In  Banc) 

PACIFIC    TELEPHONE    k    TELEGRAPH 

COMPANY 

V. 

JOHN  M.  ESHLEMAN  et  aL 

(166  Cal.  640,  137  Pac.  1119.) 

Courts  —  Jarisdiction  —  review  by  ctf- 
tiorarl. 

1.  A  public  service  commission,  with  pow- 
er to  determine  controverted  facts  between 
private  litigants  and  decide  thereon,  exer- 
cises judicial  powers,  so  that  its  orders  may 
be  reviewed  by  a  court  having  authority  to 
issue  writs  of  certiorari  or  review. 

Note, -^  Requiring  i^nnecUtni  or  joint 
use  of  properties  of  public  service 
c€Mrporation  as  a  taking  far  which 
com/pensatUm  must  be  made. 

Public  service  corporations  are  devoted  to 
public  uses  and  are  therefore  endowed  with 
certain  attributes  of  sovereignty,  the  prin- 
cipal one  of  which  is  the  power  to  exercise 
the  right  of  eminent  domain.  Being  organ- 
ized for  the  purpose  of  serving  the  public, 
and  being  endowed  with  the  power  of  emi- 
nent domain,  and  having  conferred  upon 
them  franchises  authorizing  the  use  of  pub- 
lic property,  public  service  corporations  are 
clearly  subject  to  such  reasonable  control 
and  regulation  as  public  interest  may 
demand.  Such  control  and  regulation 
are  not  generally  referable  to  the  exer- 
cise of  the  right  of  eminent  domain 
and  need  not  be  referable  to  the  ex- 
ercise of  the  police  power,  but  they  may  be 
based  upon  the  express  or  implied  reserva- 
tion to  the  state  of  the  power  ao  to  regu- 
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Same  —  lefrislative  interference  with 
Jurisdiction  —  constitutional  amend- 
ment. 

2.  Under  a  constitutional  amendment  that 
no  provision  of  the  Constitution  shall  be 
considered  as  a  limitation  upon  the  author- 
ity of  the  legislature  to  confer  powers  upon 
the  railroad  commission  created  by  such 
amendment,  declaring  that  the  power  of 
the  legislature  to  confer  powers  upon  the 
commission  is  plenary  and  unlimited  by  any 
provision  in  the  Constitution,  the  legisla- 
ture may  limit  a  review  of  the  decisions  of 
the  commission  to  the  supreme  court,  there- 
by interfering  with  the  constitutional  pow- 
ers of  the  Buporior  court,  and  permit  a  re- 
view by  the  supreme  court  of  constitutional 
questions,  thereby  enlarging  its  constitu- 
tional powers. 

Constitutional  law  —  compulsory  con- 
nection of  telephone  lines  —  taking  of 
property. 

3.  Requiring  a  telephone  company  own- 
ing a  local  and  long-distance  line,  to  con- 
nect its  long-distance  line  with  the  exchange 
of  a  rival  local  company  without  any  com- 
pensation for  the  long-distance  plant  be- 
yond a  division  of  the  tolls,  is,  where  no 


law  requiring  such  connection  existed  when 
it  secured  its  franchise,  an  unconstitutional 
taking  of  property,  and  not  a  mere  police 
regulation. 

Same  —  assessment  of  damages  by  com- 
mission —  Federal  Constitution. 

4.  Permitting  a  state  railroad  commission 
to  exercise  the  right  of  eminent  domain  and 
assess  the  damages  for  a  taking  of  property 
violates  no  provision  of  the  Federal  Con- 
stitution. 

Kminent  domain  —  compensation  in 
advance  —  chang^e  of  constitutional 
provision. 

5.  Although  by  constitutional  amendment 
the  provisions  of  the  Constitution  have 
been  superseded  with  respect  to  public  serv- 
ice corporations,  and  power  over  them  con- 
ferred upon  the  legislature,  the  constitu- 
tional provision  requiring  compensation  to 
be  made  in  advance  for  property  taken  from 
such  corporation  by  ri^ht  of  eminent  do- 
main will  continue  applicable  until  express- 
ly changed  by  the  legislature. 

(Angellotti,  J.,  dissents  in  part.) 

(December  20,  1913.) 


late  and  control  these  corporations  as  to 
secure  the  purpose  for  which  they  were 
created, — the  service  of  the  public.  Hence, 
the  inquiry  in  each  case  involving  the  power 
to  regulate  or  control  corporations  of  this 
character  should  be,  and  generally  is, 
whether  the  public  interest  demands  such 
control  or  regulation,  and  whether,  in  view 
of  the  public  interest  which  will  thereby  be 
promoted,  the  detriment  or  prejudice  to  the 
corporation  affected  is  so  great  as  to  make 
the  regulation  unreasonable.  This  general 
rule  applies  to  the  power  of  the  state  to 
require  public  service  corporations,  especial- 
ly railroads  whose  Mnes  intersect,  to  make 
connections  with  each  other.  As  to  rail- 
roads this  power  is  sustained  in  the  follow- 
ing cases: 

Chicago,  M.  ft  St.  P.  R.  Co.  ▼.  Iowa,  233 
U.  8.  334,  58  L.  ed.  — ,  34  Sup.  Ct.  Rep.  592 
(doctrine  stated);  Grand  Trunk  R.  Co.  v. 
Michigan  R.  Commission,  231  U.  S.  457,  58 
L.  ed.  310,  34  Sup.  Ct.  Rep.  152  (doctrine 
stated);  Washington  ex  rel.  Oregon  R.  & 
Nav.  Co.  V.  FaircWld,  224  U.  S.  510,  56 
L.  ed.  803,  82  Sup.  Ct.  Rep.  535;  Minneapolis 
A  St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257, 
46  L.  ed.  1161,  22  Sup.  Ct.  Rep.  900;  Wiscon- 
sin, M.  ft  P.  R.  Co.  V.  Jacobson,  179  U.  S. 
287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115, 
affirming  71  Minn.  519,  40  L.RA.  389,  70 
Am.  St.  Rep.  358,  74  N.  W.  893 ;  Seaboard  Air 
Line  R.  Co.  v.  Railroad  Commission,  206  Fed. 
181;  Atlantic  S.  R.  ft  G.  R.  Co.  v.  State,  42 
Fla.  358,  89  Am.  St.  Rep.  233,  29  So.  319; 
Pittsburgh  C.  C.  ft  St.  L.  R.  Co.  v.  Railroad 
Commission,  171  Ind.  189,  86  N.  E.  328; 
Smith  V.  Chicago,  M.  ft  St.  P.  R.  Co.  86 
Iowa,  202,  53  N.  W.  128;  Louisville  ft  N. 
R.  Oo.  V.  Interstate  R.  Co.  107  Va.  225,  57 
S.  E.  654,  holding  that  it  is  within  the 
power  of  the  state  corporation  commission 
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to  require  the  establishment  of  as  many 
connections  between  intersecting  railroads 
as  may  be  necessary  for  the  convenient  in- 
terchange of  traffic  and  the  accommodation 
of  both  the  roads.  The  statute  in  this  state 
provides  that  all  the  expense  of  the  connec- 
tion shall  be  borne  by  the  company  making 
the  same. 

In  Michigan  R.  Commission  v.  Michigan 
C.  R.  Co.  168  Mich.  230,  132  N.  W.  1068,  a 
statute  requiring  physical  connection  be- 
tween intersecting  railroads  is  held  to  be 
constitutional,  and  to  authorize  an  order 
requiring  a  railroad  company  to  make 
physical  connection  with  an  intersecting  in- 
terurban  company,  for  the  transfer  of  both 
passengers  and  freight. 

In  Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  231  U.  S.  457,  58  L.  ed.  310,  34 
Sup.  Ct.  Rep.  152,  Mr.  Justice  McKenna, 
speaking  for  the  court,  remarked  that  "it  is. 
too  late  in  the  day  to  question  the  com- 
petency of  a  state  to  create  a  commission 
and  to  give  it  the  power  of  regulating  rail- 
roads, and  necessarily  of  investigating  the 
conditions  upon  which  regulation  may  be 
directed.  If  a  judicial  interference  is  sought 
with  the  exercise  of  such  power,  it  must  be 
clearly  shown  to  have  been  transcended,  not 
left  as  a  conclusion  from  the  balancing  of 
conflicting  affidavits,  or  even  ...  on 
ew  parte  affidavits.  Courts  are  reluctant  to 
interfere  with  the  laws  of  the  state,  or  with 
the  tribunals  constituted  to  enforce  them. 
Doubts  will  not  be  resolved  against  ther  law, 
nor  the  decision  of  its  tribunals  prevented 
or  anticipated,  unless  the  necessity  for  either 
be  demonstrated." 

And  in  Atlantic,  S.  R.  ft  G.  R.  Co.  r.  State, 
42  Fla.  358,  89  Am.  St.  Rep.  233,  29  So.  319, 
it  is  held  that  compulsory  establishment  of 
switches^    sidewalks,    iind    conuectioQS    b^- 
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APPLICATION  for  a  writ  of  review  of  an 
order  of  the  railroad  commisaion  com- 
pelling the  Pacific  Telephone  &  Telegraph 
Company  to  permit  physical  connections  to 
be  made  between  its  telephone  lines  and  the 
lines  of  certain  complaining  telephone  com- 
panies.    Order  annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pillsbary,  Madison,  &  Satro, 
with  Messrs.  H.  D.  Pillsbnry  and  Hunt 
Ghipley,  for  petitioner: 

This  is  not  a  regulation,  but  an  actual 
taking  of  property. 

Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 82  Cal.  286,  6  LJLA.  756,  16  Am.  St. 
Rep.  116,  22  Pac.  910,  1046;  Missouri  P.  R. 
Co.  y.  Nebraska,  164  U.  8.  403,  41  L.  ed.  489, 
17  Sup.  Ct.  Rep.  130;  Missouri  P.  R.  Co.  v. 


Nebraska,  217  U.  S.  196,  54  L.  ed.  727,  30 
Sup.  Ct.  Rep.  461,  18  Ann.  Cas.  989;  Atty. 
Gen.  y.  Old  Colony  R.  Co.  160  Mass.  62,  22 
LJBiJL.  132,  35  N.  E.  252. 

The  taking  of  petitioner's  property  with- 
out compensation  is  a  violation  of  the  Con- 
stitution of  the  United  States. 

Chicago,  B.  k  Q.  R.  Co.  v.  Chicago,  166 
U.  8.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581. 

The  power  to  force  petitioner  to  give  to 
its  competitors  the  use  of  its  property  must 
exist  and  be  exercised  under  the  laws  re- 
lating to  eminent  domain. 

Lewis,  Em.  Dom.  2d  ed.  §§  56,  423;  Dill. 
Mun.  Corp.  4th  ed.  §  727;  Evansville  k  II. 
Traction  Co.  v.  Henderson  Bridge  Co.  134 
Fed.  973;  Junction  Creek  k  N.  D.  D.  k  I. 


tween  different  railroads  whose  lines  inter- 
sect, is  in  the  exercise  of  the  police  power 
of  the  state,  and  not  that  of  eminent  do- 
main. 

The  right  to  form  a  connection,  however, 
does  not  confer  upon  the  railroad  seeking  it 
any  right  to  the  use  of  the  tracks  of  the 
road  with  which  it  connects,  nor  does  it  con- 
fer the  right  to  construct  a  connecting  track 
upon  the  land  of  the  other  company  for 
their  joint  use  without  compensation.  Louis- 
ville k  N.  R.  Co.  V.  Interstate  R.  Co.  108 
Va.  502,  62  S.  E.  369. 

If  it  be  conceded  that  a  connection  with 
or  use  of  the  property  of  another  public 
service  corporation  would  not  give  to  the 
public  any  increased  service,  but  would 
merely  inure  to  the  benefit  of  the  corpora- 
tion for  which  the  right  is  exercised,  and 
would  enable  the  latter  to  participate  in  the 
business  of  the  corporation  agamst  which 
the  right  is  sought  to  be  exercised,  this 
would  not  be  a  public  taking,  and  hence 
would  not  be  authorized  even  by  eminent 
domain  proceedings.  Philadelphia,  M.  k  S. 
Street  R.  Co's  Petition,  203  Pa.  354,  53  Atl. 
191. 

It  has  been  held  that  to  take  from  a  rail- 
load  company  the  exclusive  right  to  the  use 
of  its  property  or  any  part  thereof,  and 
limit  its  uses  therein  to  a  particular  pur- 
pose, and  give  another  railroad  company  an 
equal  right  or  joint  right  for  that  purpose, 
is  a  taking  within  the  meaning  of  the  Con- 
stitution; hence  one  company  cannot  be 
authorized  to  jointly  use  another's  tracks 
except  by  the  exercise  of  the  power  of  emi- 
nent domain.  Louisville  k  N.  R.  Co.  v.  In- 
terstate R.  Co.  supra. 

There  may,  however,  be  a  taking  of  prop- 
erty of  a  public  service  corporation  by  reg- 
ulations with  reference  to  the  conduct  of  its 
business,  and  yet  the  regulations  will  be 
vaHd  if  reasonable  and  required  by  public 
interest. 

As  pointed  out  by  Mr.  Justice  Lamar  in 
Washington  ex  rel.  Oregon  R.  k  Nav.  Co.  v. 
Fairchild,  224  U.  S.  510,  56  L.  ed.  863,  32 
Sup.  Ct.  Rep.  536:  ''The  commission's  order 
requiring  the  Oregon  company  to  make 
track  connection  was  not  ft  mere  administra- 
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live  regulation,  but  it  was  a  taking  of  prop- 
erty, since  it  compelled  the  defendant  to  ex- 
pend money,  and  prevented  it  from  using 
for  other  purposes  the  land  on  which  the 
tracks  were  to  be  laid.  Its  validity  could 
not  be  sustained  merely  because  of  the  fact 
that  the  carrier  had  been  given  an  oppor- 
tunity to  be  heard,  but  was  to  be  tested  by 
considering  whether,  in  view  of  all  the  facts, 
the  taking  was  arbitrary  and  unreasonable, 
or  was  justified  by  the  public  necessities 
which  the  carrier  could  lawfully  be  com- 
pelled to  meet.  For  the  guaranty  of  the 
Constitution  extends  to  the  protection  of 
fundamental  rights, — ^to  the  substance  of 
the  order  as  well  as  to  the  notice  and  hear- 
ing which  precede  it.  'The  mere  form  of  the 
proceeding  instituted  against  the  owner, 
even  if  he  be  admitted  to  defend,  cannot 
convert  the  process  used  into  due  process 
of  law,  if  the  necessary  result  be  to  deprive 
him  of  his  property  without  compensation.' 
.  .  .  So  that,  where  the  taking  is  under 
an  administrative  regulation,  the  defendant 
must  not  be  denied  the  right  to  show  that, 
aa  matter  of  law,  the  order  was  so  arbi- 
trary, unjust,  or  unreasonable  as  to  amount 
to  a  deprivation  of  property  in  violation  of 
the  14th  Amendment." 

And  in  Pittsburgh,  C.  C.  k  St.  L.  R.  Co. 
y.  Railroad  Commission,  171  Ind.  189,  86 
N.  £.  328,  it  is  said  that  since  it  is  the 
primary  duty  of  a  common  carrier  to  fur- 
nish adequate  facilities  to  the  public,  that 
duty  may  be  compelled  although  by  so  do- 
ing, as  an  incident,  some  pecuniary  loss 
from  rendering  the  required  service  may  re- 
sult. 

In  State  ex  rel.  Lamar  y.  Jacksonville 
Terminal  Co.  41  Fla.  377,  27  So.  225,  it  is 
said  that  "there  is  a  very  clear  distinction 
between  a  taking  or  an  appropriation  of 
property  for  a  public  use,  and  regulating 
the  use  of  property  devoted  to  a  use  in 
which  the  public  has  an  interest.  The  lat- 
ter is  an  exercise  of  the  police  power,  as  it 
is  called;  the  former  of  the  power  of  emi- 
nent domain.  The  state  in  the  former  case 
compels  the  dedication  of  the  property  or 
some  interest  therein  to  a  public  use,  or,  if 
already  dedicated  to  one  public  use,  then 
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Ditch  Co.  T.  Durango,  21  Colo.  194,  40  Pae. 
356;  Wyman,  Pub.  Service  Corp.  S  698; 
Com.  ex  rel.  Norton  Bd.  of  Trade  t.  Norfolk 
&  W.  R.  Co.  Ill  Va.  59,  68  S.  E.  361;  Louis- 
ville k  N.  R.  Co.  y.  Central  Stock  Yards  Co. 
212  U.  S.  132,  53  L.  ed.  441,  29  Sup.  Ct. 
Rep.  246;  Fidelity  Trust  &  S.  V.  Co.  v. 
Mobile  Street  R.  Co.  53  Fed.  687;  Missouri, 
K.  &  T.  R.  Co.  T.  Richardson,  25  Okla.  640, 
106  Pac.  1108;  Canal  k  C.  R.  Co.  v.  Orleans 
R.  Co.  44  La.  Ann.  -54,  10  So.  389;  Toledo 
Consol.  Street  R.  Co.  t.  Toledo  Electric 
Street  R.  Co.  60  Ohio  Si.  603,  36  N.  E.  312 ; 
State  ex  rel.  Goodwine  ▼.  Cadwallader,  172 
Ind.  619,  87  N.  E.  644,  89  N.  E.  319;  Billings 
Mut.  Teleph.  Co.  v.  Rocky  Mountain  Bell 
Teleph.  Co.  155  Fed.  207. 

to  another.  In  the  latter,  the  owner  has 
voluntarily,  or  in  pursuance  of  the  pro- 
visions of  its  charter,  dedicated  the  prop- 
erty to  a  use  in  which  the  public  has  an  in- 
terest, and  the  use  of  that  property  so  dedi- 
cated is  merely  regulated  and  controlled 
for  the  public  welfare." 

Where  a  great  number  of  citizens  of  the 
town  and  the  traveling  public  will  be  better 
accommodated  by  the  maintenance  of  a 
union  passenger  depot  by  different  railroads 
intersecting  within  the  corporate  limits  of 
the  town,  than  by  separate  depots  therein, 
the  commissioner  of  the  state  has  power  to 
require  the  use  of  such  a  depot.  Missouri, 
0.  &  G.  R.  Co.  y.  State,  29  Okla.  640,  119 
Pac.  117.  And  see  generally  as  sustaining 
the  power  of  the  state  to  require  railroads 
to  construct  and  use  union  depots,  Missouri 
ex  rel.  Barton  County  v.  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  32  Fed.  722;  Dewey  v.  At- 
lantic Coast  Line  R.  Co.  142  N.  C.  392,  55 
S.  £.  292;  San  Antonio  &  A.  P.  R.  Co.  v. 
State,  79  Tex.  264,  14  S.  W.  1063. 

In  Missouri,  O.  &  G.  R.  Co.  v.  State,  supra, 
in  answering  the  contention  that  it  is  not 
competent  for  any  legislature  to  compel  a 
railroad  to  turn  over  its  property  to  its 
competitors,  or  what  is  the  same  thing,  to 
enter  into  a  union  depot  arrangement  with 
its  competitors,  the  court  says  that  the  ex- 
ercise of  the  power  may  be  justified  on  the 
ground  that  it  is  a  reasonable  exercise  of 
the  right  reserved  to  the  legislature  to 
amend,  alter,  or  repeal  the  charters  of  the 
corporations  involved,  or  the  power  may  be 
justified  on  the  ground  that  it  ia  a  valid 
exercifle  of  the  police  power  of  the  state. 

Where  property  is  affected  with  a  public 
interest  by  serving  common  carriers  as  a 
terminal  station,  the  state  has  the  power 
to  regulate  its  use  by  requiring  the  service 
to  be  rendered  equally  and  fairly  to  all  the 
railroad  common  carriers  which  public  wel- 
fare may  require,  and  to  confine  its  charges 
therefor  to  reasonable  rates  or  compensa- 
tion, and  the  exercise  of  this  power  does  not 
constitute  a  taking  of  property  without  due 
process  of  law.  State  ex  rel.  Lamar  v. 
Jacksonville  Terminal  Co.  supra. 

In  Worcester  v.  Norwich  iSt  W,  B.  Co.  109 
50  7^R.A.(N.S,) 


Public  convenience  and  necessity  are  not 
subserved  by  the  order. 

Hunter  y.  Newport,  6  R.  I.  325;  Pacific 
Coast  Lumber  Mfrs.  Asso.  v.  Northern  P.  R. 
Co.  14  Inters.  Com.  Rep.  61. 

The  facts  do  not  go  further  than  to  jus- 
tify a  possible  regulation  of  the  local  ex- 
change service  of  petitioner. 

Re  Cashton,  2  Wis.  R.  C.  R.  677;  Re  Niag- 
ara Falls  Lighting  Co.  2  P.  8.  C.  R.  2d  Dist. 
N.  Y.  116. 

The  order  in  question  attempts  to  take 
private  property  for  a  private  use. 

Missouri  P.  R.  Co.  v.  Nebraska,  164  U.  S. 
403,  41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130; 
Louisville  k  N.  R.  Co.  v.  Central  Stock 
Yards  Co.  212  U.  S.  132,  53  L.  ed.  441,  29 
Sup.  Ct.  Rep.  246. 

Mass.  103,  in  sustaining  the  power  of  the 
state  to  compel  railroad  companies  having 
a  terminus  in  a  certain  city,  to  so  extend 
their  lines  as  to  form  a  union  station,  it  is 
said  that  one  of  the  most  obvious  reasons 
for  reserving  to  the  legislature  the  right  to 
alter,  amend,  or  repeal  charters  of  railroad 
corporations  was  to  enable  that  body  to 
compel  any  unwilling  corporation  to  per- 
fect and  extend  its  connections  with  other 
railroads  as  the  convenience  of  the  public 
might  from  time  to  time  require. 

However,  Louisville  k  N.  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.  212  U.  S.  132,  53  L.  ed. 
441,  29  Sup.  Ct.  Rep.  246,  holds  that  it  con- 
stitutes a  taking  of  property  of  a  railroad 
company  without  due  process  of  law,  to 
require  a  company  having  valuable  termi- 
nal facilities  to  accept  cars  offered  to  it  at 
an  arbitrary  connecting  point  near  its 
terminal  by  a  competing  road,  where  the 
only  compensation  is  merely  payment  for 
the  service  of  carriage,  and  where  the  pur- 
pose of  the  connection  is  to  enable  the  com- 
peting road  to  reach  and  use  the  terminal 
facilities  of  the  other  road. 

But  compare  with  Grand  Trunk  R.  Co. 
v.  Michigan  R.  Commission,  231  U.  S.  457, 
68  L.  ed.  310,  34  Sup.  Ct.  Rep.  152,  holding 
that  a  statute  may  validly  authorize  tbe 
employment  of  such  depots,  side  tracks,  and 
team  tracks  of  a  railroad  for  transporting 
carload  freight  to  or  from  the  junction  of 
such  road  with  another  road,  as  a  substan- 
tial part  of  a  continuous  transportation 
routing,  where  such  junction  is  outside  the 
city  limits,  and  the  fact  that  freight  move- 
ment begins  and  ends  within  the  limits  of  a 
city  does  not  take  from  it  its  character  "of 
an  actual  transportation  between  two  ter- 
mini," the  other  conditions  obtaining.  Such 
a  statute  is  a  regulatioa  of  the  business  of 
the  railroad,  and  not  an  appropriation  of 
their  terminal  facilities  for  the  use  and 
benefit  of  other  roads. 

It  is  competent  for  the  state,  acting 
within  its  jurisdiction,  and  not  in  hostility 
to  any  Federal  regulation  of  interstate  com- 
merce, to  compel  carriers  to  accept  cars 
loaded  and  in  suitable  condition  for  trans- 
portation over  its  lines,  9inc«  such  »  r^- 
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Mr.  Max  Thelen,  for  respondents: 

Under  the  provisions  of  §  67  of  the  public 
utilities  act,  the  findings  and  conclusions  of 
the  railroad  commission  on  questions  of  fact 
are  final  and  are  not  subject  to  review. 

Interstate  Commerce  Commission  r.  Illi- 
nois C.  R.  Co.  215  U.  S.  452,  470,  54  L.  ed. 
280,  287,  30  Sup.  Ct.  Rep.  155;  Interstate 
Commerce  Commission  v.  Delaware,  L.  ft 
W.  R.  Co.  220  U.  S.  235,  251,  252,  55  L.  ed. 
448,  456,  457,  31  Sup.  Ct.  Rep.  392;  Inter- 
state Commerce  Commission  v.  Union  P.  R. 
Co.  222  U.  S.  541,  547,  56  L.  ed.  308,  311,  32 
Sup.  Ct.  Rep.  108. 

The  railroad  commission's  order  is  a  regu- 
lation under  the  state's  police  power,  of  the 
use  of  property  by  a  public  utility  for  the 
purpose  for  which  it  has  been  dedicated,  and 


is  not  a  taking  of  property  in  the  oonstita- 
tional  sense. 

Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L.  ^d.  194,  21  Sup.  Ct  Rep. 
116,  71  Minn.  619,  40  L.ILA.  389,  70  Am. 
St.  Rep.  358,  74  N.  W.  893;  Washington  ex 
reL  Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224 
U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct.  Rep. 
535;  Minneapolis  &  St.  L.  R.  Co.  v.  Minne- 
iota,  186  U.  S.  257,  46  L.  ed.  1161,  22  Sup. 
Ct.  Rep.  900;  Grand  Trunk  R.  Co.  r.  Mich- 
igan R.  Commission,  198  Fed.  1009;  Mich- 
igan R.  Commission  v.  Michigan  C.  R.  Co. 
168  Mich.  230,  132  N.  W.  1068;  Pittoburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Railroad  Commission, 
171  Ind.  189,  86  N.  E.  328. 

Even  if  loss  should  ensue  to  the  Pacific 
company  in  connection  with  its  local  buai- 


quirement  is  a  reasonable  one,  a  railroad 
company  having  no  constitutional  right  to 
burden  trade  by  insisting  that  the  commodi- 
ties it  handles  shall  be  unloaded  and  re- 
loaded in  its  own  equipment.  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Iowa,  233  U.  S.  334,  58  L. 
ed.  — ,  34  Sup.  Ct.  Rep.  592.  In  the  fore- 
going case  the  court  remarked  that  there 
was  no  essential  diflTerenco,  so  far  as  con- 
cerned the  power  of  the  state,  between  an 
order  requiring  a  railroad  company  to  ac- 
cept the  cars  of  other  companies  for  ship- 
ment over  its  lines  without  breaking  bulk, 
and  one  compelling  a  carrier  to  make  track 
connections  and  to  receive  cars  from  con- 
necting roads.  It  is  not  intended,  however, 
to  include  in  this  note  cases  passing  upon 
the  power  of  the  state  to  compel  carriers  to 
receive  cars  from  other  roads  and  transport 
the  same. 

The  cases  passing  upon  the  power  of  the 
state  to  require  railroad  companies  to  make 
physical  connection  should  be  direct  author- 
ity upon  the  power  of  the  state  similarly  to 
regulate  telephone  or  telegraph  companies. 
The  only  practical  difference  between  the 
questions  involved  is  the  right  to  exercise 
the  power  as  affected  by  the  reasonableness 
of  the  particular  regulations  complained  of. 
In  view  of  the  decisions  referred  to,  it 
would  seem  that  the  state  has  the  power  to 
compel  telephone  companies  whose  lines  in- 
tersect physically  to  connect  the  same 
where,  in  view  of  the  benefit  thereby  inur- 
ing to  the  public,  considered  with  reference 
to  the  prejudice  or  detriment  to  the  tele- 
phone companies,  such  requirement  is  rea- 
sonable. This  regulation  is  not  the  exer- 
cise of  the  power  of  eminent  domain,  but  is 
either  the  exercise  of  the  police  power  or 
the  power  of  regulation  expressly  or  im- 
pliedly reserved  U>  the  state  with,  reference 
to  all  property  devoted  to  public  uses. 
While,  as  stated,  the  foregoing  rule  finds 
ample  support  in  the  cases  referred  to,  Pa- 
cific Teleph.  9l  Telbg.  Co.  v.  Eshleman 
is  clearly  to  the  contrary.  In  this  case,  the 
court  distinctly  and  expressly  denies  any 
intention  to  consider  the  question  of  the 
power  of  the  state  to  require  competing 
telephone  companies  to  make  physical  con- 
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nection  as  affected  by  the  reasonableness 
of  the  regulation  or  the  promotion  thereby 
of  a  public  interest.  But  the  power  of  the 
state  in  this  regard  is  denied  on  the  ground 
that,  as  the  companies  are  competing  com- 
panies and  the  effect  of  the  connection 
would  be  to  enable  the  company  seeking 
the  connection  to  obtain  a  share  of  the 
business  of  the  other  company,  this  consti- 
tutes a  taking  of  the  property  of  the  latter 
company,  and  hence  is  an  attempt  to  exer- 
cise the  right  of  eminent  domain,  rather 
than  to  regulate  the  affairs  of  the  com- 
panies or  to  exercise  the  police  power.  The 
court  concedes  that  it  would  be  a  great  pub- 
lic convenience,  and  there  is  a  great  public 
need  for  long-distance  service  on  behalf  of 
the  subscribers  of  the  company  seeking 
connection  with  the  long-distance  company, 
but  it  is  said  that  no  necessity,  however 
urgent,  justifies  a  taking  of  property  with- 
out compensation.  This  view  entirely  over- 
looks the  primary  purpose  for  which  corpo- 
rations of  this  kind  are  created  by  the  state, 
permitted  to  do  business,  and  to  exercise 
certain  acta  of  sovereignty,  and  is  clearly 
out  of  harmony  with  the  views  of  the  Fed- 
eral Supreme  Court,  although  an  attempt 
is  made  to  distinguish  the  Federal  cases 
from  the  case  under  consideration,  and  the 
court  undertakes  to  point  out  that  the 
Jacobson  Case,  179  U.  S.  287,  46  L.  ed.  194, 
21  Sup.  Ct.  Rep.  115,  is  not  controlling, 
for  the  reason  that,  while  the  question 
of  the  power  of  the  state  waa  chal- 
lenged on  the  ground  that  the  railroad 
companies  affected  by  the  order  com- 
plained of  were  competing  companies,  and 
the  effect  of  the  order  would  be  to  enable 
one  of  the  companies  to  obtain  a  share  of 
the  business  of  the  other,  yet  the  court  ex- 
pressly found  against  this  claim.  In  thus 
construing  the  Jacobson  Case,  the  court  evi- 
dently overlooked  important  parts  of  the 
opinion,  for,  in  stating  the  question  pre- 
sented, the  court  in  that  case  says:  ''The 
question  is  whether  this  company,  in  its 
effort  to  compel  owners  of  this  class  of 
cattle  to  transport  them  over  its  road  to 
Minneapolis,  which  is  a  less  favorable  mar- 
ket, can  rightfully  refuse   to   make  track 
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ueM,  the  loss  would  be  too  remote  and  spec- 
ulative for  the  award  of  damages,  even  if 
this  were  an  eminent  domain  proceeding, 
which  it  is  not. 

Jacohaon  v.  Wisconsin,  H.  &  P.  R.  Co.  71 
Minn.  519,  40  L.R.A.  389,  70  Am.  St.  Rep. 
358,  74  N.  W.  895;  Washington  ex  rel. 
Oregon  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S. 
510,  56  L.  ed.  863,  32  Sup.  Ct.  Rep.  535; 
Pioneer  Teleph.  &  Teleg.  Co.  v.  Westenhaver, 
29  Okla.  429,  38  L.R.A.(N.S.)  1209,  118 
Pac.  354 ;  Laflin  v.  Chicago,  W.  k  N.  R.  Co. 
33  Fed.  415;  Hohmann  v.  Chicago,  140  111. 
226,  29  N.  E.  671 ;  Philadelphia  &  C.  Ferry 
Co.  v.  Inter-City  Link  R.  Co.  76  N.  J.  L.  50, 
68  Atl.  1093;  Sawyer  v.  Com.  182  Mass. 
245,  59  L.R.A.  726,  65  N.  E.  52 ;  Troy  &  B.  R. 
Co.  V.  Northern  Turnp.  Co.  16  Barb.  100; 


Re  Mt.  Washington  Road  Co.  35  N.  H.  134; 
Becker  v.  Philadelphia  &  R.  Terminal  R.  Co. 
177  Pa.  252,  35  L.R.A.  583,  35  Aa  617; 
Lake  Shore  &  M.  S.  B.  Co.  v.  Cincinnati,  S. 
&  C.  R.  Co.  30  Ohio  St.  604. 

Mr.  Ralph  C.  Harrison,  amioua  curia: 

Where  the  judicial  power  of  courts,  either 
original  or  appellate,  is  fixed  by  constitu- 
tional provisions,  the  legislature  cannot 
eitber  limit  or  extend  that  jurisdiction. 

Chinn  v.  Superior  Ct.  156  Cal.  478,  105 
Pac.  580;  Marbury  r.  Madison,  1  Cranch, 
137,  2  L.  ed.  60. 

The  legislature  cannot  enlarge  the  scope 
of  a  writ  beyond  what  it  had  at  the  time 
the  Constitution  was  adopted. 

Camron  v.  Kenfield,  57  Cal.  550. 

The  officer  or  tribunal  to  wbom  the  writ 


connections  with  another  company,  by 
which  the  owners  of  the  cattle  can  reach 
the  more  favorable  market  of  Sioux  City 
at  such  a  cost  as  will  render  the  transpor- 
tation profitable.  In  the  consideration  of 
this  question,  the  further  fact  must  be 
borne  in  mind  that  the  failure  to  get  to 
Sioux  City  with  such  cattle  does  not  neces- 
sarily result  in  sending  them  over  the  road 
of  the  plaintiff  in  error  to  either  Minneapo- 
lis or  St.  Paul,  but  the  lack  of  facilities  at 
Hanley  Falls  simply  tends  to  diminish,  if 
not  to  extinguish,  the  trade  in  such  cattle 
west  of  that  station.  Other  kinds  of  cattle 
would  still  be  sent  to  St.  Paul  or  Minne- 
apolis the  same  as  ever.  Can  it  be  possible 
that  a  railroad  chartered  and  built  prima- 
rily for  the  accommodation  and  in  the  inter- 
ests of  the  public  can,  under  such  facts, 
legally  refuse  the  track  connections  directed 
in  this  case?  Can  it  refuse  to  obey  the 
commands  of  the  legislature  in  such  case, 
upon  the  sole  ground  that  it  may  thereby 
somewhat  lessen  the  earnings  of  its  road? 
Or  can  it  refuse  to  make  such  connections, 
because,  if  they  were  made,  wood  could  be 
brought  from  the  forests  of  Northern  Min- 
nesota to  all  towns  along  its  line  west  of 
Hanley  Falls,  and  there  sold  for  a  less  price 
than  can  now  be  done,  when,  without  such 
connection  being  made,  the  demand  for  the 
wood  along  the  line  of  the  road  of  the  plain- 
tiff in  error  is  nevertheless  constantly  de- 
creasing, owing  to  its  quality  and  price? 
We  think  these  questions  should  receive  a 
negative  answer.  The  interests  of  the  pub- 
lic should  not  be  thus  wholly,  and  it  seems 
to  us  unjustifiably,  ignored.''  And  the  con- 
clusion is  reached  that  the  order  for  physi- 
cal connection  of  intersecting  roads  is  a  rea- 
sonable exercise  of  the  power  of  regulation 
in  favor  of  the  interests  and  for  the  accom- 
modation of  the  public,  and  that  it  does 
not,  regard  being  had  to  the  facts,  unduly, 
unfairly,  or  improperly  affect  the  pecuniary 
rights  or  interests  of  the  railroad  companies 
involved. 

It  is  pointed  out  in  the  Jacobson  Case 
that  competition  in  the  case,  either  of  the 
cattle  or  the  wood  referred  to,  lies  more  m 
assertion  than  in  substance,  but,  oonsider- 
50  L.R.A.(K.S.)  42 


ing  the  case  as  a  whole  and  the  language 
quoted,  it  is  clear  that  the  court  sus&ined 
the  power  of  the  state  to  require  physical 
connection,  although  such  connection,  in 
addition  to  the  expense  thereof,  would  cause 
one  of  the  railroad  companies  to  lose  to 
the  other  company  some  of  its  traffic.  The 
amount  which  would  thus  be  lost,  however, 
was  found  to  be  greatly  overestimated  by 
the  company  affected. 

And  this  is  also  the  construction  placed 
upon  this  decision  by  later  decisions  of  the 
Federal  Supreme  Court.  Thus  in  Washing- 
ton ex  rel.  Oregon  R.  &.  Nav.  Co.  v.  Fair- 
child,  224  U.  S.  610,  56  L.  ed.  863,  32  Sup. 
Ct.  Rep.  535,  in  referring  to  this  decision 
and  the  reason  therefor,  it  is  said  that  the 
advantage  to  the  public  was  so  great  that 
the  order  requiring  the  track  connection 
was  sustained  in  spite  of  the  fact  that  one 
of  the  roads  was  thereby  deprived  of  the 
revenues  which  it  would  otherwise  have  re* 
ceived  for  the  longer  haul. 

And  referring  to  the  Jacobson  Case  in 
Grand  Trunk  R.  Co.  v.  Michigan  R.  Com- 
mission, 231  U.  S.  457,  58  L.  ed.  310,  34  Sup. 
Ct.  Rep.  152,  after  stating  the  facts  involved 
and  the  decision  thereon,  the  oourt  says 
that  the  affirmance  was  reached  on  the 
ground  that  the  order  involved  was  a  proper 
exercise  of  the  power  of  regulation  of  the 
business  of  the  companies.  ^'The  reasoning 
to  sustain  this  conclusion  nee4  not  be  re- 
produced. It  rested  upon  the  ultimate 
proposition  that  railroad  ooinpanies  are 
organized  for  the  public  interests  and  to 
subserve  primarily  the  public  good  and 
convenience.'  And  deciding  this  to  be  the 
purpose  of  the  creation  of  the  roads,  and 
that  government  had  power  to  secure  it, 
it  was  held  that  where  a  provision  for  regu- 
lation is  reasonable  and  appropriate,  when 
considered  with  r^;ard  to  the  interests  both 
of  the  company  and  o^  the  puMic,  the  legis- 
lation is  valid,  and  will  furnish  ample  au- 
thority for  the  courts  to  enforce  it,  even 
though  eminent  domain  must  be  exercised 
or  cost  incurred."     • 

On  this  point  in  State  ex  rel.  Lamar  v« 
Jacksonville  Terminal  Co.  41  Fla.  377,  27 
So.  225,  it  is  said  that  "it  is  absolutely 
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of  certiorari  ia  issued  must  be  an  inferior 
officer  or  tribunal  exercising  judicial  func- 
tions, and  the  proceeding  brought  up  for  re- 
view must  be  a  judicial  proceeding. 

People  ex  rel.  McDonald  y.  Bush,  40  Cal. 
346;  Quinchard  ▼.  Alameda,  113  Cal.  664, 
46  Pac  866;  Cook  t.  Civil  Service  Commis- 
sion, 160  Cal.  689,  117  Pac.  663. 

A  certiorari  is  not  the  appropriate  pro- 
ceeding for  the  correction  of  mere  errors 
of  judgment,  in  respect  either  to  the  facts 
or  the  law  of  the  case,  in  determining  ques- 
tions within  the  jurisdiction  of  the  board. 

Central  P.  R.  Co.  v.  Board  of  Equaliza- 
tion, 46  Cal.  671;  Spring  Valley  Waterworks 


V.  Bryant,  52  Cal.  138;  Sherer  v.  Superior 
Ct  96  Cal.  664,  31  Pac.  565. 

In  making  the  order  complained  of  herein, 
the  railroad  commission  was  not  exercising 
any  judicial  function. 

People  ex  rel.  Dean  v.  Contra  Costa 
County,  122  Cal.  423,  65  Pac.  131 ;  Sheeban 
V.  ScoU,  146  Cal.  688,  79  Pac.  350. 

Mr.  H.  P.  Andrews  also  amicus  curia: 

HenahaWt  J.,  delivered  the  opinion  of 
the  court: 

The  Tehama  County  Telephone  Company 
and  the  Glenn  County  Telephone  Company 
lodged  with  the  railroad  commission  sepa- 


necessary  to  take  into  consideration  the 
public  interest,  comfort,  safety,  and  con- 
venience in  determining  what  is  an  abuse 
or  an  unjust  discrimination  or  an  excessive 
charge, — not  that  these  matters  are  to  be 
determined  solely  with  reference  to  the 
public  interest,  comfort,  safety,  and  con- 
venience, but  some  or  all  of  them  necessa- 
rilv  enter  into  the  inquiry.    Indeed,  it  is  the 

?>UDlic  nature  of  the  services  being  per- 
ormed,  or  the  public  nature  of  the  business 
engaged  in  by  common  carriers  and  others, 
which  justifies  the  state  in  controlling  and 
regulating  them  for  the  public  welfare.** 

In  this  connection  reference  may  also  be 
made  to  the  decision  of  the  state  court  in 
the  Jacobson  Case,  71  Minn.  519,  40  L.R.A. 
389,  70  Am.  St.  Rep.  358,  74  N.  W.  893, 
which  was  affirmed  by  the  Federal  Supreme 
Court.  On  this  point  it  is  said  that  "ap- 
pellant was  chartered  to  serve  the  public 
within  the  scope  of  its  charter  powers  and 
franchises,  in  the  best  and  most  efficient 
manner  possible.  It  was  not,  as  it  seems  to 
contend,  chartered  to  obstruct  public  traffic, 
or  serve  the  public  the  least  that  self-inter- 
est might  dictate.  Appellant  cannot  be 
allowed  to  obstruct  the  course  of  public 
traffic  under  the  claim  that,  bv  putting  in 
this  connection  and  letting  such  traffic  take 
its  course,  appellant  will  lose  a  large 
amount  of  revenue  which  it  would  other- 
vrise  earn.  If,  by  reason  of  putting  in  the 
connection,  its  revenues  will  be  so  reduced 
that  it  will  not,  on  its  whole  business,  re- 
ceive a  reasonable  compensation  for  its 
services,  its  remedy  is  by  a  readjustment  of 
the  whole  or  such  part  of  its  schedule  of 
rates  and  fares  as.  under  the  circumstances, 
ought  to  be  readjusted  in  order  to  enable 
it  to  earn  such  reasonable  compensation." 
According  to  the  doctrine  of  the  cases 
referred  to,  the  true  rule  would  seem  to  be 
that  the  fact  that  the  companies  which  are 
required  to  make  physical  connection  are 
competing  companies  may  be  properly  con- 
sidered and  given  weight  upon  the  question 
as  to  whether  or  not  the  order  complained 
of  is  reasonable  in  view  of  the  amount  that 
may  be  thereby  lost  to  one  of  the  com- 
panies through  such  competition,  consid- 
ered with  reference  to  the  benefit  which 
will  thereby  inure  to  the  public,  as  well  as 
any  other  facts  or  circumstances  pertaining 
'     60  L.R.A.(N.S.) 


to  the  question  of  reasonableness;  but  in 
and  of  itself  the  fact  that  the  companies 
are  competing  companies,  and  that  such  con- 
nection will  enable  one  of  the  companies  to 
secure  some  of  the  business  of  the  other, 
does  not  deprive  the  state  of  the  right  to 
require  the  connection  either  in  the  exercise 
of  its  police  power,  or  its  express  or  implied 
reserved  power  to  regulate  and  control  pub- 
lic service  corporations. 

Pacific  Teleph.  ft  Teleo.  Co.  v.  Eshue- 
MAN  seems  to  place  much  reliance  upon  the 
language  to  be  found  in  State  ex  rel.  Good- 
wine  v.  Cadwallader,  172  Ind.  619,  87  N.  E. 
644,  89  N.  £.  319.  This  language,  however, 
does  not  support  the  conclusion  of  the  for- 
mer case,  for  in  the  Cadwallader  Case  the 
court  expressly  points  out  that  it  is  treat- 
ing only  of  the  relations  of  these  quasi 
public  utilities,  where  there  ia  no  statutory 
requirement  and  no  contractual  provision 
express  or  implied  for  physical  connection. 
And  this  case  holds  that,  while  the  physical 
connection  between  telephone  companies 
cannot  be  required  as  of  right  in  the  ab- 
sence of  statute,  yet  if  such  connection  is 
voluntarily  made  by  contract,  so  that  the 
public  acquires  an  interest  in  its  contin- 
uance, the  act  of  the  parties  in  making  such 
connection  is  equivalent  to  a  declaration  of 
a  purpose  to  waive  the  primary  right  of  in- 
dependence, and  it  imposes  upon  the  prop- 
erty such  a  public  status  that  it  may  not 
be  disregarded. 

In  this  connection  it  ia  worthy  of  note 
that  the  telephone  company  challenging  the 
power  of  the  state  to  require  it  to  make 
physical  connection  with  competing  com- 
panies, in  the  case  of  Pacific  Teleph.  & 
Teleg.  Co.  v.  Eshlehait,  was  at  the  time 
permitting  such  connections  with  certain 
companies,  although  perhaps  not  competing 
companies. 

In  conclusion,  and  in  referring  to  the  few 
cases  which  have  considered  the  power  of 
the  state  to  require  telephone  companies 
to  make  physical  connection,  it  may  be 
observed  that  the  corporate  charter  of  a 
public  service  corporation  is  not  purely  uni- 
lateral and  binding  in  favor  of  the  corpora- 
tion as  to  all  the  rights  conferred  upon  it, 
and  devoid  of  obligation  as  to  any  duties 
imposed,  which  are  the  reasonable  correla- 
tive of  the  rights  conferred.     But  the  ac« 
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rate  petitions  or  complaintSi  seeking  orders 
of  the  railroad  commission  compelling  the 
Pacific  Telephone  &  Telegraph  Company  to 
permit  a  physical  connection  or  physical  con- 
nections to  be  made  between  its  telephone 
lines  and  the  lines  of  the  complaining  com- 
panies. The  proceedings  were  consolidated, 
and,  after  hearing,  the  railroad  commission 
made  certain  findings,  upon  which  was  based 
its  order  in  accordance  with  the  prayers  of 
the  petitioners.  The  Tehama  County  Tele- 
phone Company  may  be  described  as  a  tele- 
phone company  doing  a  local  business  in  the 
county  of  Tehama.  In  like  manner  the 
Glenn   County   Telephone   Company    is   en- 


gaged in  the  same  business  in  the  county  of 
Glenn.  The  Pacific  Telephone  &  Telegraph 
Company  does  a  similar  local  business  in 
each  of  those  counties,  and  in  addition 
thereto  conducts  a  long-distance  business 
reaching  into  many,  if  not  all,  of  the  coun- 
ties of  the  state.  The  order  of  the  railroad 
commission  gives  to  the  Tehama  County 
Telephone  Company  and  the  Glenn  County 
Telephone  Company  and  their  subscribers  the 
use  of  all  the  extended  long-distance  service 
maintained  by  the  Pacific  Telephone  &  Tele- 
graph Company  within  the  state  of  Cali- 
fornia, excepting  therefrom  an  interchange 
for  use  of  the  Pacific  company's  lines  be- 


ceptance  of  its  franchise,  authorizing  it  to 
perform  a  public  service,  imposes  upon  it 
the  obligation  to  perform  such  service 
in  the  interest  of  the  public. 

And  in  this  connection  it  should  be  borne 
in  mind  that  a  public  franchise  to  a  tele- 
phone company  is  granted  to  promote  the 
transmission  of  vocal  messages  between  the 
largest  number  of  persons  who  can  be 
brought  into  connection  with  one  another 
under  satisfactory  economical  conditions. 

Hence,  as  applied  to  a  telephone  company, 
the  acceptance  of  a  franchise  for  a  long- 
distance service  imposes  upon  the  company 
the  obligation  to  serve  the  public  by  carry- 
ing vocal  messages  over  its  long-distance 
wires.  It  cannot  be  said  that  this  duty  is 
so  completely  discharged  by  giving  such 
service  to  its  own  patrons  and  to  the 
patrons  of  noncompeting  lines,  to  whom  it 
may  extend  the  privilege,  that  the  require- 
ment that  the  privilege  be  extended  to  the 
patrons  and  subscribers  of  a  competing  tele- 
phone company  is  in  and  of  itself  a  taking 
of  the  property  of  the  long-distance  tele- 
phone company  without  due  process  of  law, 
regardless  of  the  reasonableness  of  the  re- 
quirement in  view  of  all  the  circumstances, 
including  the  great  benefit  which  would 
thereby  inure  to  the  public. 

In  Pioneer  Teleph.  &,  Teleg.  Co.  v.  State, 
88  Okla.  654,  134  Pac.  398,  it  is  held  that  a 
long-distance  telephone  company  may  be 
required  to  furnish  a  physical  connection 
with  a  local  exchange,  and  render  service  to 
such  exchange  over  its  long-distance  wires, 
although  it  also  is  interested  in  the  exchange 
in  the  same  locality.  The  court  said  that 
the  question  presented  would  be  considered 
as  if  the  long-distance  company  and  the 
local  exchange  in  which  it  was  interested 
were  two  separate  entities,  otherwise  a 
long-distance  company,  by  establishing  local 
exchanges  at  every  point  in  the  state  where 
its  wires  reach,  might  thus  annul  the  pro- 
vision of  the  Constitution  and  avoid  furnish- 
in. (r  service  to  any  other  local  exchange  than 
the  ones  owned  hy  it.  It  is  pointed  out  that 
the  question  presented  is  not  as  to  competi- 
tors in  the  same  line  of  business,  to  wit, 
two  rival  exchanges  furnishing  local  serv- 
ice to  their  subscribers.  There  is  expressly 
reserved  in  this  state  the  power  to  regulate, 
'  .ntroL  and  alter  corporate  charters. 
ii)  L.R.A.(N.8.) 


Billings  Mut.  Teleph.  Co.  v.  Rocky  Moun- 
tain Bell  Teleph.  Co.  165  Fed.  207,  holds 
that  a. local  telephone  company  may  invoke 
the  power  of  eminent  domain  to  obtain  a 
long-distance  connection  with  another  com- 
pany having  a  long-distance  line,  since  this 
constitutes  a  clearly  defined  public  use 
which  is  convenient  and  of  great  benefit  to 
the  public.  It  is  pointed  out  that  in  such 
a  case  there  would  be  no  taking  of  property 
in  the  sense  of  exclusion  of  the  other  com- 
pany from  the  enjoyment  and  control  of  its 
property,  but  ratifier  a  limited  use.  such  as 
a  company  of  this  character  offers  and 
necessarily  surrenders  to  its  patrons  when 
its  lines  are  being  used  for  conversation. 
And  it  is  said  that  a  long-distance  com- 
pany, having  erected  its  system  subject  to 
any  reasonable  imposition  that  might  be 
put  upon  it  by  the  Constitution  and  laws 
of  the  state,  is  under  a  duty  to  allow  a  con- 
nection for  use  of  the  character  sought. 

Although  the  constitutionality  of  the 
statute  is  not  discussed  therein.  Southwest- 
cm  Teleg.  &  Teleph.  Co.  v.  State.  —  Tex. 
Civ.  App.  — ,  160  S.  W.  604,  sustains  the 
power  of  the  legislature  to  require  com- 
peting telephone  companies  whose  lines  in- 
tersect physically  to  connect  the  same. 

However,  in  Home  Teleph.  Co.  v.  People's 
Teleph.  &  Teleg.  Co.  125  Tenn.  270,  43  L.R.A. 
(N.S.)  550,  141  S.  W.  845,  in  holding  that  a 
statute  compelling  telephone  companies  to 
supply  applicants  for  connections  with 
equal  facilities,  including  those  engaged  in 
the  same  business,  does  not  require  that 
one  telephone  company  give  to  another  com- 
pany physical  connection  with  its  lines, 
although  this  privilege  is  given  to  a  third 
company,  the  court  said  that  such  a  statute 
would  enable  one  telephone  company  to  take 
the  property  of  another  for  public  uses 
without  compensation,  and  would  deprive 
the  latter  company  of  its  property  without 
due  process  of  law. 

Upon  the  general  question  of  the  duty  of 
telephone  companies  to  make  physical  con- 
nection, see  note  in  43  L.R.A.(N.S.)  550. 

As  to  the  validity  of  contracts  between 
telephone  companies  for  exclusive  connec- 
tion, see  note  in  36  L.R.A.(N.S.)  124. 

As  to  the  validity  of  contracts  for  ex- 
clusive right  to  furnish  telephone  service, 
see  note  in  32  L.R.A.(N.S.)  494.     A.  G.  S. 
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tween  the  two  counties  of  Tehama  and 
Glenn;  the  petitioning  companies  between 
themselves  having  established  such  commu- 
nication. 

In  conformity  with  the  provisions  of  §  67 
of  the  public  utilities  act  (Stat.  [Ex.  Sess.] 
1911,  p.  55),  the  Pacific  Telephone  &  Tele- 
graph Company  made  application  to  this 
court  for  a  writ  of  review.  Hon.  Ralph  G. 
Harrison,  as  amicus  ouricB,  filed  a  brief  pre- 
senting to  the  attention  of  this  court  con- 
stitutional questions  touching  not  only  its 
own  jurisdiction  in  the  matter,  but  as  well 
the  jurisdiction  of  the  superior  court. 
Those  questions  demand  first  consideration, 
not  alone  fronr  their  gravity,  but  because 
their  determination,  the  one  way  or  the 
other,  will  greatly  limit  or  enlarge  the  scope 
of  the  inquiry  now  before  us.  The  argument 
of  the  learned  friend  of  the  court  may  be 
thus  epitomized:  Article  6  of  the  Constitu- 
tion of  the  state  vests  judicial  power  in  cer- 
tain designated  tribunals,  and  apportions 
the  exercise  of  the  judicial  power  between 
and  amongst  them.  Section  4  of  this  article 
gives  to  the  supreme  court  certain  appellate 
jurisdiction  and  original  jurisdiction  to  is- 
sue named  writs,  including  the  writ  of  cer- 
tiorari or  review.  Section  6  of  the  same 
article  confers  upon  the  superior  court  orig- 
inal jurisdiction  of  great  extent,  in  fact  and 
generally  speaking,  over  all  matters  of  con- 
sequence in  law  and  at  equity  involving  the 
enforcement  of  public  or  private  rights  or 
the  redress  of  public  or  private  wrongs. 
Next,  so  proceeds  the  argument,  it  is  to  be 
remembered  that  the  jurisdiction  thus  con- 
ferred upon  these  judicial  tribunals  is  not 
subject  to  l^slative  control ;  that  is  to  say, 
that  jurisdiction  cannot  be  either  enlarged 
or  curtailed.  "It  is  a  well-recognized  prin- 
ciple that,  where  the  judicial  power  of 
courts,  either  original  or  appellate,  is  fixed 
by  constitutional  provisions,  the  legislature 
cannot  either  limit  or  extend  that  jurisdic- 
tion." Chinn  v.  Superior  Ct.  156  Gal.  478, 
105  Pac.  580;  Marbury  v.  Madison,  1  Cranch, 
137,  2  L.  ed.  60.  It  is  then  pointed  out 
that  at  the  time  of  the  adoption  of  the  pres- 
ent Constitution  the  writ  of  certiorari  had 
a  limited  and  well-understood  scope,  defined 
by  §§  1068  and  1074  of  the  Code  of  Civil  Pro- 
cedure, and  illustrated  and  expounded  in 
conformity  with  these  sections  by  many  de- 
cisions of  this  court.  The  availability  of  its 
employment  and  the  limitations  of  its  scope 
may  be  thus  summarized:  (1)  It  is  a  writ 
issued  by  a  superior  judicial  tribunal  to  an 
inferior  officer  or  tribunal  exercising  judicial 
functions,  and  the  proceeding  sought  to  be 
brought  up  for  review  must  in  its  nature  be 
a  judicial  proceeding;  (2)  to  justify  its  is- 
suance by  a  superior  tribunal,  it  must  ap- 
pear that  the  applicant  for  it  has  no  other 
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plain,  speedy,  and  adequate  remedy;  (3) 
when  issued,  the  superior  tribunal  reviews 
the  action  of  the  inferior  officer  or  tribunal 
only  to  the  extent  of  determining  whether 
the  inferior  board  or  tribunal  has  exceeded 
its  jurisdiction.  People  ex  reL  McDonald 
V.  Bush,  40  Cal.  346 ;  Quinchard  v.  Alameda, 
113  Cal.  664,  46  Pac.  856;  Cook  v.  Civil 
Service  Commission,  160  Cal.  589,  117  Pac. 
663.  Thus,  in  Central  P.  R.  Co.  v.  Board  of 
Equalization,  46  Gal.  671,  it  is  said:  "A 
writ  of  certiorari  is  not  the  appropriate  pro- 
ceeding for  the  correction  of  mere  errors  of 
judgment,  in  respect  either  to  the  facts  or 
the  law  of  the  case,  in  determining  ques- 
tions within  the  jurisdiction  of  the  board." 
I  Sherer  v.  Superior  Ct.  96  Cal.  664,  31 
Pac.  665,  it  is  said  that  "it  must  be  deemed 
to  be  the  settled  law  of  this  state  that  the 
writ  of  certiorari  brings  up  for  review  but 
one  question,  and  that  is,  whether  the  in- 
ferior tribunal  or  court  exceeded  its  juris- 
diction." And  in  Spring  Valley  Water- 
works V.  Bryant,  62  Cal.  138,  this  court  de- 
clared: "The  resolution  and  ordinance 
sought  to  be  annulled  •  •  .  may  be  ob- 
noxious to  the  criticism  that  they  were  at- 
tempts to  deprive  the  corporation  of  its 
rights  and  property  without  due  process  of 
law,  and  violative  of  constitutional  princi- 
ples; but  neither  this,  nor  the  circumstance 
that  they  were  not  authorized  by  the  city 
charter  to  pass  them,  can  justify  a  review 
of  the  action  of  the  board  and  mayor  by  cer- 
tiorari." And,  finally,  the  indisputable 
proposition  is  advanced  that  the  legislature 
cannot  enlarge  the  scope  of  any  writ  named 
in  the  Constitution  beyond  that  which  it 
had  at  the  time  the  Constitution  was  adopt- 
ed.    Camron  v.  Kenfield,  57  Cal.  550. 

Such  being  the  law,  it  is  argued  that  the 
conclusion  is  irresistible  that  the  legisla- 
ture's attempt  to  enlarge  the  purview  of  the 
writ  of  certiorari,  when,  in  §  67  of  the  pub- 
lic utilities  act,  it  declares  that  "the  review 
shall  not  be  extended  further  than  to  deter- 
mine whether  the  commission  has  regularly 
pursued  its  authority,  including  a  deter- 
mination of  whether  the  order  or  decision 
under  review  violates  any  right  of  the  peti- 
tioner under  the  Constitution  of  the  United 
States  or  of  the  state  of  California,"  is  null 
and  void,  and  that  the  attempt  of  the  legis- 
lature to  confer  upon  the  supreme  court  the 
power  to  include  in  its  determination  under 
the  writ  of  review  the  question  of  the  viola- 
tic  of  constitutional  rights  is  nugatory  and 
in  direct  conflict  with  the  principle  of  the  de- 
cision of  Spring  Valley  Waterworks  v.  Bry- 
ant, supra.  Next  it  is  insisted  that  the  at- 
tempt to  confer  exclusive  jurisdiction  upon 
the  supreme  court  to  review  the  proceedings 
I  of  the  railroad  commission,  to  the  impair- 
ment of  the  general  jurisdiction  o(  the  su- 
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perior  court,  is  iUelf  violative  of  the  Con- 
stitution, in  that  it  is  a  plain  legislative 
attempt  to  curtail  the  jurisdiction  vested  in 
the  superior  court  by  the  Constitution.  The 
language  of  the  l^islative  act  in  this  regard 
is  that  "no  court  of  this  state  (except  the 
supreme  court  to  the  extent  herein  speci^ed) 
shall  have  jurisdiction  to  review,  reverse, 
correct,  or  annul  any  order  or  decision  of  the 
commission,  or  to  suspend  or  delay  the  exe- 
cution or  operation  thereof,  or  to  enjoin,  re- 
strain, or  interfere  with  the  commission  in 
the  performance  of  its  official  duties."  Pub- 
lic utilities  act,  §  67;  SUt.  Ex.  Sess.  1911, 
p.  65.  Therefore,  concludes  the  argument  of 
the  learned  friend  of  the  court,  it  is  con- 
ceded that  this  court  has  the  constitutional 
power  to  issue  a  writ  of  review.  In  the  case 
at  bar,  admitting  that  the  railroad  commis- 
sion in  the  matter  in  question  was  exercising 
judicial  functions,  this  court's  consideration 
ia  limited  to  the  single  proposition  whether 
or  not  the  commission  has  exceeded  its  juris- 
diction, or,  what  is  the  same  thing  in  other 
words,  "has  regularly  pursued  its  author- 
ity:" that  this  court  will  not,  under  the 
writ,  undertake  to  determine  whether  con- 
stitutional rights  have  been  violated  or  other 
errors  have  been  committed,  but  must  leave 
those  questions  to  the  superior  court,  which, 
under  the  Constitution,  has  authority  to  de- 
termine them  under  proper  application  to 
enjoin  the  enforcement  oi  the  order  com- 
plained of,  and  that  it  is  the  manifest  duty 
of  this  court  so  to  hold  and  to  declare. 

A  minor  branch  or  corollary  of  the  main 
argument  upon  these  jurisdictional  ques- 
tions rests  upon  the  proposition  that  in  the 
matter  here  under  review  the  railroad  com- 
mission was  not  exercising  judicial  func- 
tions, but  that  its  acts  were  purely  legisla- 
tive or  legislative  administrative.  As  the 
public  utilities  act  is  here  for  the  first  time 
before  this  court,  as  the  question  is  thus 
fairly  within  this  case,  and  as  to  ignore  it  is 
but  to  necessitate  its  consideration  in  sub- 
sequent litigation,  it  is  proper  to  say  that 
we  hold  the  powers  and  functions  of  the 
railroad  commission  in  many  instances,  and 
in  the  present  one,  to  be  of  a  highly  judicial 
nature.  That  judicial  powers  were  with  de- 
liberation vested  in  the  commission,  the  lan- 
guage of  the  Constitution  and  of  the  legis- 
lative enactments  following  the  Constitution 
leave  no  doubt.  Thus,  the  Constitution 
itself  declares :  "The  commission  shall  have 
the  further  power  ...  to  hear  and  deter- 
mine complaints  against  railroad  and  other 
transportation  companies;  to  issue  sub- 
poenas and  all  necessary  process,  and  send 
for  persons  and  papers;  and  the  commission 
and  each  of  the^  commissioners  shall  have 
the  power  to  administer  oaths,  take  testi- 
mony, and  punish  for  contempt  in  the  same 
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manner  and  to  the  same  extent  as  courts  of 
record."  Section  22,  art.  12.  While,  with- 
out quoting,  a  reading  of  §§  22  and  23  of 
article  12  of  the  Cor.stitution,  and  of  §§ 
53-81  of  the  public  utilities  act,  will  estab- 
lish beyond  doubt  that  the  railroad  commis- 
sion is-  empowered  to  sit,  and  in  the  per- 
formance of  its  most  important  duties  must 
sit,  as  a  tribunal  exercising  judicial  func- 
tions of  great  moment.  It  may  be  said  that 
the  final  order  of  the  commission  in  many 
instances  is  legislative  administrative  in 
character,  but  none  the  less  the  ordained 
procedure  by  which  this  result  is  to  be 
reached,  the  determination  of  controverted 
facts  between  private  litigants  and  dis- 
putants, and  the  decision  upon  these  contro- 
verted matters,  are  strictly  judicial.  Robin- 
son V.  Sacramento,  16  Cal.  208;  Imperial 
Water  Co.  v.  Imperial  County,  162  Cal.  14, 
120  Pac.  780. 

The  answer  of  the  commission  insists  that 
certiorari  is  not  only  a  proper  remedy,  but  is 
the  sole  remedy  provided  by  law.  It  points 
out  that  in  other  jurisdictions,  as  in  New 
York  (People  ex  rel.  Steward  v.  Railroad 
Comrs.  160  N.  Y.  202,  54  N.  E.  697),  the 
writ  of  certiorari  has  been  employed  **to  cor- 
rect errors  of  law  affecting  property  rights." 
But  these  decisions,  showing  a  broader  use 
of  the  writ  in  other  jurisdictions,  can  have 
no  pertinency  to  the  consideration  of  the 
laws  of  this  state,  where  the  writ  has  never 
been  used  with  such  latitude,  and  where  its 
use,  defined  by  our  very  statutes,  is  re- 
stricted to  questions  of  jurisdiction  alone. 
To  the  argument  that  §  67  of  the  public  util- 
ities act,  in  providing  for  a  writ  of  certiorari 
before  this  court,  has  unconstitutionally  en- 
larged the  scope  of  the  writ  by  including 
within  it  "a  determination  of  whether  tiie 
order  or  decision  under  review  violates  any 
right  of  the  petitioner  under  the  Constitu- 
tion of  the  United  States  or  of  the  state  of 
California,"  respondent  makes  answer  that 
this  was  not  the  legislative  intent,  for  if  the 
legislature  had  intended  to  add  to  the  func- 
tion of  the  writ  of  review,  it  would  have 
said,  "and  also  a  determination,**  or  "in  ad- 
dition thereto  a  determination,"  etc.  But 
in  consideration  of  the  fact  that  the  pro- 
ceeding, and  the  only  proceeding,  as  defined 
by  the  legislative  enactment  under  which  the 
action  of  the  railroad  commission  can  be  con- 
sidered at  all,  is  under  this  writ  of  review, 
and  as  under  the  constitutional  writ  of  re- 
view only  the  question  of  excess  of  jurisdic- 
tion can  be  considered,  and  as  under  the 
writ  of  review  provided  for  by  §  67  much 
more  than  this  is  to  be  considered,  it  is  not 
a  satisfying  answer  to  say  that  the  legisla- 
ture did  not  mean  to  broaden  its  scope  when, 
by  apt  and  precise  language,  it  actually  has 
broadened  its  scope.     As  was  said  by  this 
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court  in  Camron  y.  Kenfield,  67  Cal.  554: 
"The  new  Constitution  was  framed  in  view 
of  the  construction  of  the  language  used  in 
the  former  Constitution,  unanimously  con- 
curred in  by  the  members  of  the  highest  tri- 
bunal of  the  state.  Yet  the  f  ramers  of  the 
present  Constitution  repeated  the  words  em- 
ployed in  the  former.  We  are  forced  to  the 
conclusion  that  they  used  these  words  in 
the  sense  which  had  been  attributed  to  them 
by  the  supreme  court."  It  matters  not, 
therefore,  that  the  legislature  used  the  word 
"including/'  and  might  have  used  the  words, 
"and  also"  or  "in  addition  thereto."  The 
legal  effect  is  necessarily  the  same  In  each 
instance,  and  that  effect  is  to  broaden  be- 
yond all  former  definitions,  rulings,  and  de- 
oisions  in  this  state,  the  scope  of  the  writ  of 
review. 

To  the  argument  of  the  unconstitutional- 
ity of  the  act  in  curtailing  the  jurisdiction 
and  powers  of  the  superior  court,  which 
jurisdiction  and  powers  themselves  have 
their  origin  in  the  Constitution,  the  sole 
answer  made  is  that  because  this  court  has 
the  power  to  issue  a  writ  of  review,  and  in 
this  case  has  done  so,  the  question  here  is  a 
moot  question  and  will  be  met  when  it  prop- 
erly arises.  This  response,  too,  fails  of  com- 
pleteness in  view  of  the  fact,  as  above  point- 
ed out,  that  the  proposition  presented  is 
one  strictly  within  the  case,  and  that  propo- 
sition is  that,  in  the  performance  of  its 
duties,  it  is  compulsory  on  this  court  to  de- 
clare what  scope  pertains  to  the  writ  of  re- 
view which  it  has  issued,  and  if  it  shall  hold 
that  its  inquiry  is  limited  to  the  question  of 
jurisdiction  alone,  it  must  further  declare 
whether  or  no  the  superior  courts  of  the 
state  are  open  to  the  redress  of  asserted 
wrongs  which  this  court  is  incapable  of  cor- 
recting. In  short,  it  must  declare  whether 
the  doors  of  the  superior  court  are  closed 
to  petitioners  of  this  class,  and  whether  the 
Constitution  and  laws  of  this  state  leave 
an  applicant  for  justice  under  such  circum- 
stances to  the  limited  relief  which  this  court 
may  grant. 

The  questions  thus  presented  are  of  great 
public  moment  and  of  equal  private  conse- 
quence. The  answer  to  them  should  not  be 
postponed  or  evaded.  The  demand  is  imme- 
diate and  insistent  for  their  careful  consider- 
ation and  complete  solution.  In  this  consid- 
eration the  first  established  fact  is  that  § 
67  of  the  public  utilities  act  does,  in  viola- 
tion of  all  precedent  and  decision,  seek  to 
enlarge  the  purview  of  the  writ  of  review. 
If  the  legislature  has  done  this  without 
sanction  of  the  Constitution,  it  would  result 
merely  in  compelling  a  declaration  from  this 
court  that  the  legislative  attempt  was  un- 
warranted, and  that  the  writ  of  review  must 
remain  as  defined  at  the  time  the  Constitu- 
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tion  was  adopted.  The  second  fact,  wbieh 
cannot  be  blixiked  and  must  be  faced,  is  that 
the  legislature  has  with  deliberation  re- 
stricted and  curtailed  the  jurisdiction  vested 
in  th^  superior  courts  of  this  state  by  the 
Constitution.  And  upon  this  but  one  thing 
can  be  said.  If  there  be  not  in  the  Consti- 
tution itself  warrant  and  power  to  the  legis- 
lature to  do  this  thing,  its  effort  must  be 
declared  illegal.  Our  inquiry  is  thus  imme- 
diately brought  to  the  constitutional  amend- 
ments upon  the  authority  of  which  the  pub- 
lic utilities  act  was  adopted. 

Article  12  of  the  Constitution  relating  to 
corporations  was,  upon  October  10,  1911, 
amended  by  the  people  of  the  state  in  im- 
portant particulars.  A  constitutional  body 
known  as  the  railroad  commission  was  cre- 
ated. The  appointment  of  the  members  by 
the  governor  and  their  terms  of  <^ce  were 
provided  for. 

Upon  this  oonunission  was  conferred  spec- 
ified powers  in  the  establishment  of  rates 
and  charges  for  transportation  companies. 
This  was  done  by  §  22  of  article  12,  which 
further  declared  as  follows:  "No  provision 
of  this  Constitution  shall  ue  construed  as  a 
limitation  upon  the  authority  of  the  legis- 
lature to  confer  upon  the  railroad  commis- 
sion additional  powers  of  the  same  kind,  or 
different  from  those  conferred  herein,  which 
are  not  inconsistent  with  the  powers  con- 
ferred upon  the  railroad  commission  in  this 
Constitution,  and  the  authority  of  the  legis- 
lature to  confer  such  additional  powers  is 
expressly  declared  to  be  plenary  and  un- 
limited by  any  provision  of  this  Constitu- 
tion." Section  23  of  the  same  article  defined 
"public  utilities,"  and  brought  all  such  util- 
ities under  the  control  of  the  railroad  com- 
mission. Section  23  then  declared:  "The 
railroad  commission  shall  have  and  exercise 
such  power  and  jurisdiction  to  supervise  and 
regulate  public  utilities  in  the  state  of  Cali- 
fornia, and  to  fix'the  rates  to  be  charged  lor 
commodities  furnished  or  services  rendered 
by  public  utilities,  as  shall  be  conferred 
upon  it  by  the  legislature,  and  the  right  of 
the  legislature  to  confer  powers  upon  the 
railroad  commission  respecting  public  util- 
ities is  hereby  declared  to  be  plenary  and  to 
be  unlimited  by  any  provision  of  this  Con- 
stitution. .  .  .  Nothing  in  this  section 
shall  be  construed  as  a  limitation  upon  any 
power  conferred  upon  the  railroad  commis- 
sion by  any  provision  of  this  Constitution 
now  existing  or  adopted  concurrently  here- 
with." 

Pursuant  to  this  grant  of  power  by  the 
Constitution  to  the  legislature,  the  public 
utilities  act  was  passed  and  adopted.  The 
act  is  altogether  too  long  to  be  set  forth  in 
extensOy  but,  summarized,  it  provides  for  the 
organization  of  the  commissicm,  confers  upon 
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it  large  powers  of  control  over  all  public 
utilities,  prescribes  heavy  penalties  in  the 
way  of  fines  upon  public  utilities  violating 
the  orders  of  the  commission,  and  declares 
guilty  of  a  misdemeanor  the  person  who  so 
violates  or  aids  in  violating  an  order,  with 
punishment  fixed  by  a  fine  not  exceeding 
$1,000,  by  imprisonment  not  exceeding  one 
year,  or  by  both.  Power  to  punish  for  con- 
tempt is  likewise  conferred,  and  the  act  con- 
tains a  legislative  declaration  as  follows: 
**If  any  section,  subsection,  sentence,  clause, 
or  phrase  of  this  act  is  for  any  reason  held 
to  be  unconstitutional,  such  decision  shall 
not  affect  the  validity  of  the  remaining  por- 
tions of  this  act.  The  legislature  hereby  de- 
clares that  it  would  have  passed  this  act, 
and  each  section,  subsection,  sentence,  clause, 
and  phrase  thereof,  irrespective  of  the  fact 
that  any  one  or  more  other  sections,  subsec- 
tions, sentences,  clauses,  or  phrases  be  de- 
clared unconstitutional." 

Two  constructions  of  the  constitutional 
provisions  above  quoted  have  been  presented 
to  the  consideration  of  the  court.  First, 
that  the  Constitution  itself  has  designedly 
conferred  upon  the  legislature  the  fullest 
poHHible  powers  to  legislate  concerning  pub- 
lic utilities  through  the  board  of  railroad 
oomraissioners;  that  it  was  intended  that 
upon  the  board  of  railroad  commissioners 
should  be  conferred  whatsoever  powers  the 
legislature  saw  fit,  and  that  nothing  in  any 
other  provisions  of  the  Constitution  should 
hamper  the  legislature  in  so  doing;  that  the 
board  of  railroad  commissioners  itself  was 
especially  exempted  from  the  operation  of 
the  recall,  to  the  end  that  it  might  exercise 
Ruch  powers  as  the  legislature  might  confer 
upon  it  without  possible  embarrassment; 
that  the  railroad  commission  differs  from 
all  other  officers  of  the  state,  in  that  the 
legislature  alone,  and  not  the  people,  is  au- 
thorized to  unseat  any  of  its  members 
(Const,  art.  12,  §  22)  ;  that  this  constitu- 
tional meaning  is  precisely  and  aptly  evi- 
denced by  §  22,  when  it  declares  that  "no 
provision  of  this  Constitution  shall  be  con- 
strued as  a  limitation  upon  the  authority  of 
the  legislature  to  confer  upon  the  railroad 
commission  additional  powers  of  the  same 
kind,  or  different  from  those  conferred  here- 
in, which  are  not  inconsistent  with  the 
powers  conferred;"  that  there  is  the  fullest 
possible  grant  of  authority  to  confer  nil 
kinds  of  additional  powers,  with  the  sole 
limitation  that  whatever  additional  powers 
may  be  vested  by  the  legislature  in  the  com- 
mission shall  not  be  inconsistent  with  the 
constitutional  powers  conferred;  that  this 
means,  and  can  only  mean,  that  the  legisla- 
ture may  not  curtail  any  of  the  powers  vest- 
ed by  the  Constitution  in  the  railroad  com- 
mission, but  that  the  legislative  authority 
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to  confer  any  kind  of  additional  power  is, 
and  is  expressly  declared  to  be,  "plenary 
and  unlimited  by  any  provision  of  this  Con- 
stitution;" further,  that  the  people  in  enact- 
ing these  constitutional  amendments  de- 
signedly and  deliberately  did  this  thing,  to 
the  end  that  the  railroad  commission  thus 
constituted  should  have  its  labors  unvexed 
and  their  results  untrammeled  by  the  courts 
of  the  state;  that  the  legislature  itself 
adopted  this  view  in  the  public  utilities  act, 
which  was  framed  with  much  care,  and 
passed  with  due  deliberation;  that  this  is 
shown  in  many  passages  of  the  act  itself,  not 
alone  in  that  which  deprives  the  superior 
courts  of  their  constitutional  jurisdiction, 
but  as  well  in  that  which  deprives  this  court 
of  a  jurisdiction  which  otherwise  it  would 
have.  For  it  has  universally  been  held  by 
all  courts,  and  specifically  by  the  Supreme 
Court  of  the  United  States  in  reviewing  the 
orders  of  the  Interstate  Commerce  Conunis- 
sien, — ^a  kindred  board  to  our  railroad  com- 
mission,— that  the  question  of  discrimina- 
tion and  reasonableness  is  always  subject  to 
judicial  review.  Interstate  Commerce  Com- 
mission v.  Union  P.  R.  Co.  222  U.  S.  541,  "56 
L.  ed.  308,  32  Sup.  Ct.  Rep.  108.  Our  public 
utilities  act  in  terms  declares  that  the  de- 
termination of  the  commission  shall  not  be 
open  to  review  upon  the  subject  of  "reason- 
ableness and  discrimination."  When  the 
legislature  vested  in  this  court  alone  this 
limited  power  of  review,  and  included  there- 
in the  duty  by  this  court  to  determine 
whether  a  petitioner's  constitutional  rights 
were  violated,  it  meant,  so  far  as  the  Con- 
stitution of  the  state  is  concerned,  only 
those  constitutional  rights  of  which  the  peti- 
tioner had  not  been  deprived  by  legislative 
enactment.  While,  so  far  as  the  Constitu- 
tion of  the  United  States  is  concerned,  it 
being  a  law  paramount  in  dignity  and  force 
even  to  the  state  Constitution,  the  state,  not 
having  the  power  to  deny  a  petitioner  the 
protection  of  the  Constitution  of  the  United 
States,  simply  made  recognition  of  that 
fact. 

This  view  is  certainly  borne  out  by  the 
language  of  the  Constitution  itself,  by  the 
action  of  the  legislature  under  it,  and  by  the 
position  taken  by  Mr.  Thelen,  a  member  of 
and  representing  the  railroad  commission, 
at  the  oral  argiunent.  The  grant  of  power 
to  the  legislature  being  that  it  may  confer 
upon  the  railroad  commission  any  additional 
power  that  it  sees  fit,  the  limitation  upon 
this  grant  being  merely  that  the  powers 
shall  not  be  inconsistent  with  those  con- 
ferred by  the  Constitution  itself,  the  declara- 
tion of  the  Constitution  being  that  the  legis- 
lature's power  is  plenary  and  unlimited,  it 
necessarily  and  conclusively  follows  that  the 
legislature   may   confer   upon  the   railroad 


664 


CALIFORNIA  SUPREME  COURT. 


commissioB  in  the  matter  of  the  management 
and  control  of  public  utilities,  in  the 
making  of  its  orders  and  decrees,  in  the  pun- 
ishment for  the  violation  of  its  orders  and 
decrees  (all  of  which  subject-matters  are 
cognate  and  germane  to,  and  not  inconsist- 
ent with,  the  constitutional  powers  con- 
ferred), whatsoever  authority  it  may  see  fit, 
and  that  that  authority  may  be  exercised 
without  the  slightest  restraint;  every  con- 
stitutional protection  and  guaranty,  civil 
and  criminal,  which  the  Constitution  has  ac- 
corded to  all  other  kinds  of  property  and 
the  owners  thereof,  are  or  may  be  denied  to 
this  class  of  property  and  its  owners. 

That  this  was  the  view  of  the  law  to  which 
the  respondent  inclined  at  the  oral  argument 
is  manifest  from  the  inquiries  put  by  the 
justices  of  this  court,  and  by  the  answers 
thereto. 

Thus,  the  Chief  Justice  said: 

I  don't  think  there  Is  any  more  important 
question  in  this  case  than  the  question 
whether  there  is  anything  in  any  provision 
of  the  Constitution  of  this  state  which  limits 
the  power  of  the  legislature  to  confer  powers 
upon  the  railroad  commission,  and,  if  there 
is  any  limitation,  I  would  like  Mr.  Thelen 
himself,  as  a  member  and  representative  of 
the  board  of  commissioners,  to  state  where 
he  thinks  that  limitation  is,— if  there  is  any 
provision  of  the  state  Constitution  of  Cali- 
fornia to  which  the  powers  conferred  by  this 
act  are  in  opposition. 

Mr.  Thel«n:  No.  It  seems  to  me, — my 
own  personal  view  is,  they  are  absolutely 
clear. 

Again: 

Mr,  Thelen :  I  think  the  Constitution  has 
given  to  the  legislature  every  possible  au- 
thority on  this  question. 

Mr.  Justice  Henshaw :  It  would  seem  the 
sole  recourse  is  the  Federal  Constitution. 

Mr.  Thelen:  That  is  my  point.  •  .  . 
My  view  is  that  the  legislature  has  the  right, 
irrespective  of  other  provisions  of  the  Con- 
stitution of  this  state,  to  confer  power  upon 
the  ocMnmission,  .  .  •  subject  to  the  Fed- 
eral Constitution. 

The  second  construction  of  these  constitu- 
tional provisions  is  one  which  would  limit 
the  power  which  the  Constitution  authorizes 
the  legislature  to  confer  upon  the  railroad 
commission  strictly  to  the  matter  of  "su- 
pervising and  regulating"  public  utilities. 
Thus,  all  ''additional  and  different"  powers 
which  the  legislature  is  authorized  to  con- 
fer upon  the  commission  must  be  powers 
within  this  defined  and  circumscribed  limit. 
The  learned  attorney  for  the  railroad  com- 
mission in  his  printed  brief  recedes  from  the 
position  which  he  took  upon  oral  argument. 
and  contends  for  this  latter  construction, 
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basing  his  contention  upon  ''further  study 
of  the  section  and  conference  with  some  of 
the  men  who  drew  the  section,  and  who  were 
instrumental  in  having  it  submitted  to  the 
legislature,  and  having  it  adopted  by  the 
people  of  the  state."  But  this  court,  in  con- 
struing a  constitutional  enactment,  is  lim- 
ited to  the  language  of  the  enactment  itself. 
In  this  instance,  as  in  all  others,  we  may  not 
be  governed  by  what  the  framers  of  the 
amendments  meant  to  say.  We  are  of  neces- 
sity controlled  by  what  they  did  say.  But, 
so  far  as  respondent  is  concerned,  the  con- 
cession yields  too  much,  for,  under  the  first 
view,  the  legislature,  acting  in  the  matter 
without  any  constitutional  restraint,  was 
perfectly  justified  in  conferring  any  powers 
that  it  saw  fit  upon  the  railroad  commission. 
It  could  have  declared  that  its  decisiona  were 
not  reviewable  by  any  court  of  the  state, 
and,  of  course,  having  that  power,  it  could 
limit  the  scope  of  review  to  any  particular 
court,  and,  still  further,  limit  the  hearing 
before  that  court.  This  is  precisely  what 
the  legislature  has  done  under  the  sanction 
of  the  Constitution  as  first  construed.  If, 
however,  the  view  last  advanced  by  the  rail- 
road commission  is  to  prevail,  and  the  leg- 
islative power  is  pent  up  and  confined  to 
matters  of  regulation  only,  then  it  necessar- 
ily follows  that  its  clearly  expressed  attempt 
to  deprive  the  superior  court  of  aU  jurisdic- 
tion, its  clearly  expressed  attempt  to  limit 
and  circumscribe  the  juriadiction  of  this 
court  in  some  particulars,  its  further  at- 
tempt to  enlarge  the  scope  of  the  writ  of  re- 
view, its  declared  intent  to  deprive  all  the 
courts  of  the  state  of  the  power  to  say 
whether  a  specific  order  of  the  commission 
is  reasonable  or  discriminatory,  are  one  and 
all  violative  of  the  state  constitutional  pro- 
visions. More  important  still,  many  of  the 
powers  expressly  conferred  upon  the  commis- 
sion by  §§  40  and  41,  giving  ta  the  railroad 
commission  the  unrestricted  right,  based 
upon  public  convenience  and  necessity,  to 
compel  a  physical  surrender  of  the  proper- 
ties of  one  public  utility  for  nae  by  another, 
upon  "a  reasonable  compensation  and  rea- 
sonable terms  and  conditions  for  the  joint 
use"  fixed  by  the  railroad  commission  itself, 
themselves  do  violence  to  article  1,  §  14,  of 
the  state  Constitution,  which  forbids  such  a 
taking  or  injury  without  compensation  fixed 
by  a  jury,  first  made  and  paid.  For  the  tak- 
ing of  property  devoted  to  a  public  use  from 
the  control  of  the  owners,  even  though  in 
so  doing  it  be  devoted  to  another  public  use, 
is  a  taking  of  property  within  the  meaning 
of  the  Constitution.  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  681. 

In  view  of  these  considerations  we  regard 
the  conclusion  as  irresistible  that  the  Con* 
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stitution  of  thiB  state  has  in  unmistakable 
language  created  a  commission  having  con- 
trol of  the  public  utilities  of  the  state,  and 
has  authorized  the  legislature  to  confer  up- 
on that  commissioa  such  powers  as  it  may 
see  fit,  even  to  the  destruction  of  the  safe 
guards,  privileges,  and  immunities  guaran- 
teed by  the  Constitution  to  all  other  kinds 
of  prof>erty  and  its  owners.  And  while,  un- 
der our  Republican  form  of  government  (a 
form  of  government  under  which  the  three 
departments — administrative,  executive,  and 
judicial — have  in  the  past  one  and  all  been 
controlled  oy  the  limitations  of  a  written 
Constitution  [Re  Duncan,  139  U.  S.  449,  35 
L.  ed.  219,  n  Sup.  Ct.  Rep.  573]),  it  is  per- 
haps the  first  instance  where  a  Constitution 
itself  has  declared  that  a  legislative  enact- 
ment shall  be  supreme  over  all  constitution- 
al provisions,  nevertheless  this  is  but  a  re- 
version to  the  English  form  of  government, 
which  makes  an  act  of  Parliament  the  su- 
preme law  of  the  land.  It  wss  at  one  time 
argued,  as  to  such  acts  of  Parliament,  that, 
while  not  otherwise  invalid,  they  would  be 
decreed  invalid  if  ''contrary  to  natural  jus- 
tice or  to  natural  right."  But  as  this  de- 
termination itself  involved  a  resort  to  the 
courts,  and  thus  made  the  decision  of  the 
courts  to  that  extent  superior  to  the  law  of 
Parliament,  the  present  day  jurisconsults 
are  agreed  that  an  act  of  Parliament  is  not 
controlled  by  natural  right  or  natural  jus- 
tice, but  is  controlled  solely  by  what  is 
deemed  to  be  expedient  and  wise  to  the  law- 
making power  itself.  Bryce,  Am.  Com., 
chap.  23.  So  here,  the  state  of  California 
baa  deereed  that  in  all  matters  touching 
public  utilities  the  voice  of  tlie  legislature 
shall  be  the  supreme  law  of  the  land. 

Therefore  tlie  following  conclusions  appear 
to  be  irreaiatible:  That  when  the  Constitu- 
tion itself,  as  here,  declares  that  a  legisla- 
tive enactment  touching  a  given  subject  shall 
not  be  controlled  by  any  provisions  of  the 
written  Constitution,  such  a  legislative 
eractment  addressed  to  that  subject  ew  pro- 
prio  vigor e  carries  with  it  all  the  force  of  an 
act  of  Parliament.  Therefore  the  same  power 
vested  in  the  legislature,  which  admittedly 
authorizes  it  to  limit  or  destroy  the  juris- 
diction of  the  courts  of  this  state,  must  nec- 
essarily authorize  it  to  confer  upon  such 
courts  such  jurisdiction  as  it  sees  fit.  To 
say  that  the  legislature  may  deprive  the 
courts  of  all  jurisdiction,  but  may  not  in  any 
respect  enlarge  their  jurisdiction,  where  the 
acta  of  the  railroad  commission  are  involved, 
is  but  a  stickling  over  words.  There  can 
be  no  question  but  that  the  legislature 
meant  to  enlarge  the  jurisdiction  of  this 
court  by  enlarging  the  scope  of  the  writ  of 
review,  since,  if  it  intended  merely  that  the 
writ  of  review  should  remain  with  the  scope 
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%7hich  this  court  and  the  statutes  had  pre- 
viously given  it,  the  act  need  have  »aid  no 
more  than  that  a  writ  of  review  should  is- 
sue. But  the  declaration  in  the  act  itself, 
that  the  judgment  under  the  writ  of  review, 
besides  determining  ''whether  the  commis- 
sion has  regularly  pursued  its  authority," 
shall  "include"  a  determination  "whether 
the  order  or  decision  under  review  violates 
any  rights  of  the  petitioner  under  the  Con- 
stitution of  the  United  States  or  the  state 
of  California,"  is  either  deliberately  de- 
signed to  enlarge  the  purview  of  the  writ  of 
review,  or  else  the  language  is  utter  and 
meaningless  sui^lusage.  It  is  true  that  the 
question  whether  or  aot  an  inferior  tribunal 
has  exceeded  its  authority  may  depend  upon 
whether  or  not  a  constitutional  right  has 
been  violated.  If  that  was  all  that  the  leg- 
islature meant  by  its  language,  it  was  un- 
necessary to  have  added  the  including  clause, 
since  the  original  scope  of  the  writ  of  re- 
view always  has  embraced  the  consideration 
of  the  problem.  But  it  is  equally  true  that 
many  cases  arise  where  constitutional  rights 
are  violated,  or  where  it  is  asserted  that 
they  are  violated,  and  where  the  inferior 
board  and  tribunal  in  so  doing  has  in  fact 
"regularly  pursued  its  authority."  This  is 
in  precise  words  declared  in  Spring  Valley 
Water  Works  v.  Bryant,  52  Cal.  138,  where 
it  is  said:  "The  resolution  and  ordinance 
sought  to  be  annulled  .  .  .  may  be  ob- 
noxious to  the  criticism  that  they  were  at- 
tempts to  deprive  the  corporation  of  its 
rights  and  property  without  due  process  of 
law,  and  violative  of  constitutional  princi- 
ples; but  neither  this,  nor  the  circumstance 
that  they  were  not  authorized  by  the  city 
charter  to  pass  them,  can  justify  a  review  of 
the  action  of  the  board  and  mayor  by  cer- 
tiorari." So,  to  repeat,  if  th«  legislature 
had  meant  that  only  those  constitutioi&al 
questions  which  may  legitimately  arise  un- 
der the  writ  of  review  should  be  considered, 
there  was  no  occasion  for  its  saying  so.  Such 
questions  have  always  been  considered.  But 
if  it  did  mean  this,  why  did  it  with  delibera- 
tion add  the  Including  clause,  and  declare 
that  under  the  writ  of  review  which  it  au- 
thorized and  prescribed,  there  should  be  an 
inquiry  as  to  whether  any  constitutional 
right  of  the  petitioner  had  been  violated? 

Therefore,  there  is  the  clearest  evidence 
that  the  legislature  did  mean  to  enlarge  the 
SQope  of  the  writ  of  review,  and  so  to  enlarge 
the  jurisdiction  of  this  court  in  reviewing 
proceedings  under  this  writ.  And  it  may 
not  be  said  that  the  legislature  cannot  do 
this,  if  it  has,  as  is  unquestioned,  the  power 
to  take  away  all  jurisdiction,  which  power, 
equally  with  the  power  to  enlarge  jurisdic- 
tion, is  safeguarded  by  the  general  provision 
of  our  Constitution  and  our  decisions  under 
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them.  Could  not  the  legislature  havb  de- 
clared that  in  any  case  the  railroad  com- 
mission may  demand  and  obtain  from  the  su- 
preme court  a  writ  to  review  the  legality  of 
its  orders  and  decrees,  under  which  writ  the 
court  shall  determine  whether  the  constitu- 
tional rights  of  any  of  the  parties  interested 
have  in  any  respect  been  violated  T  It  is  not 
to  be  perceived  how  such  a  provision,  if  it 
were  contained  in  the  act,  could  be  denied 
efficacy  upon  the  ground  that  it  was  enlarg- 
ing the  jurisdiction  of  this  court,  and  equal- 
ly difficult  is  it  to  seo  how  it  can  be  said  how 
the  legislature  has  not  done  this  precise 
thing  by  other  but  equally  apt  words. 

This  constitutional  decree  is,  of  course, 
binding  upon  this  court,  and  under  it,  it  be- 
comes the  duty  of  this  court  to  lend  its  aid 
in  giving  effect  to  every  power  and  preroga- 
tive with  which  the  legislature  may  vest  or 
clothe  the  railroad  commission.  This,  how- 
ever, is  subject  to  one  all-important  limita- 
tion. There  is  still  the  Constitution  of  the 
United  States, — the  supreme  law  of  this 
state,  supreme  over  its  Constitution  and 
over  its  legislature, — and  of  no  protection 
accorded  by  that  instrument  to  a  litigant 
before  this  court  can  that  litigant  be  de- 
prived. Therefore,  if  it  shall  be  that  among 
the  powers  conferred  by  the  legislature  up- 
on the  railroad  commission  are  those  whose 
exercise  by  that  commission  do  violence  to  a 
petitioner's  rights  under  the  Constitution  of 
the  United  States,  protection  under  that 
Constitution  will  be  awarded  him.  Tlie 
Hth  Amendment  to  the  Constitution  of  the 
United  States  prohibits  a  state  from  de- 
priving any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  and  from 
denying  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  The  peti- 
tioner here  insists  that,  by  the  order  of  the 
cttmmissiou,  it  is  deprived  of  the  equal  pro- 
tection of  the  laws  of  this  state,  in  violation 
of  its  rights  under  the  Constitution  of  the 
United  States. 

To  that  inquiry  we  are  next  brought. 
The  subject-matter  of  that  inquir,  may  be 
thus  stated:  The  Constitution  of  the  state 
of  California  (art.  1,  §  14)  guarantees  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion having  been  first  made  to  or  paid  into 
court,  and  that  this  compensation  shall  be 
ascertained  by  a  jury  in  a  court  of  record, 
unless  a  jury  be  waived.  The  petitioner  in- 
sists that  the  execution  of  the  order  of  the 
railroad  commission  in  the  case  at  bar  in- 
volves a  plain  taking  of  its  property;  that 
compensation  for  this  taking  has  not  been 
made  or  paid  in  advance  as  the  Constitution 
provides,  has  not  been  made  by  a  jury  as 
the  Constitution  contemplates,  and  has  not 
been  made  at  all,  saving  as  the  railroad 
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commission  may  see  fit  in  the  future  to  ap- 
portion rates  or  tolls  for  the  use  of  the  prop- 
erty which  is  taken  away  from  the  petition- 
ing company,  and  given  to  its  rivals  in  busi- 
ness. The  petitioner  thus  asserts  that  the 
railroad  commissioners'  order  is  an  exercise 
of  the  right  of  eminent  domain,  in  violation 
of  the  state  Constitution,  in  that  as  to  every 
other  class  of  property  and  the  owners  there- 
of these  constitutional  guaranties  are  in  full 
force;  that  this  exceptional  exercise  of  the 
power  of  eminent  domain  by  the  railroad 
commission  denies  to  the  petitioner  the 
equal  protection  of  the  law.  The  railroad 
commission  makes  answer  that  its  order  and 
the  fulfilment  of  its  order  are  referable  sole- 
ly to  the  police  power  of  the  state,  and  not 
at  all  to  the  power  of  eminent  domain,  and 
that  its  order  amounts  to  no  more  than  a 
reasonable  regulation  touching  the  use  of 
property  held  in  private  ownership,  but  de- 
voted to  a  public  use.  Is  the  order  of  the 
railroad  commission  properly  referable  to 
the  police  power,  or  does  it  involve,  under  the 
guise  of  a  regulatory  measure,  the  taking  of 
petitioner's  property? 

The  courts,  even  the  highest  court  of  the 
land,  have  despaired  of  giving  a  satisfactory 
definition  to  the  police  power  of  a  state, — a 
definition  which  will  delimit  the  boundaries 
of  that  i>ower.  Thus,  by  Mr.  Justice  Brewer 
of  the  Supreme  Court  of  the  United  States, 
it  has  been  said  that  "by  reason  of  its  un- 
determined extent,  it  is  the  b^te  tioir  of  the 
courts."  By  this  court,  many  years  ago,  it 
was  declared:  "So,  while  the  police  power  is 
one  whose  proper  use  makes  most  potently 
for  good,  in  its  undefined  scope  and  inordi- 
nate exercise  lurks  no  small  danger  to  the 
Republic.  For  the  difficulty  which  is  experi- 
enced in  defining  its  just  limits  and  bounds 
affords  a  temptation  to  the  legislature  to  en- 
croach upon  the  rights  of  citizens  with  ex- 
perimental laws,  none  the  less  dangerous  be- 
cause well  meant."  £x  parte  Jentzsch,  112 
Cal.  468,  32  L.R.A.  664,  44  Pac.  803.  But 
within  the  legitimate  exercise  of  this  great 
power  comes  the  unquestioned  right  to  place 
restrictions  upon  personal  liberty  and  limita- 
tions upon  the  use  of  private  property.  One 
conspicuous  example  of  the  legitimate  exer- 
cise of  the  police  power  is  evidenced  by  the 
right  of  regulatory  control  exercised  by 
courts,  boards,  and  commissions  over  prop- 
erty held  in  private  ownership,  but  devoted 
by  the  owners  to  a  public  use.  Over  against 
the  undue  or  illegitimate  exercise  of  the 
police  power  is  set  the  limiting  and  protect- 
ing shield  of  the  Constitution,  both  of  the 
United  States  and  of  this  state,  that  prop- 
erty shall  not  be  taken  for  public  use  with- 
out compensation  to  the  owner.  It  must  be 
apparent  that  in  the  exercise  of  the  sover- 
eign police  power  many  important  questions 
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will  arUe  as  to  the  rcasouableneas  of  the  law 
or  order.  For,  if  reasonable,  then  the  law 
or  order  is  but  a  fair  exercise  of  tlie  sover- 
eign power.  If  unreasonable,  it  transgresses 
the  constitutional  provisions  a^^ainst  the 
taking  of  private  property  for  public  use 
and  unlawfully  restricting  personal  liberty. 
It  is  for  these  reasons  that,  as  has  been  pre- 
viously  said,  the  courts  have  declared  it  to 
be  a  part  of  their  manifest  duty  to  inquire 
into  the  question  of  reasonableness,  which 
right  of  inquiry,  as  has  also  been  said,  has, 
by  th^  public  utilities  act,  been  denied  to 
the  courts  of  this  state. 

But  in  the  exercise  of  the  police  power  in 
the  regulation  of  public  utilities,  while  each 
case  which  is  rested  upon  the  exercise  o'f 
that  po^^er  must  be  subject  to  its  own  incli- 
Tidual  consideration,  there  are  certain  fun- 
damental principles  which  are  not  disputed, 
and  which  govern  all.  The  first  of  these  is 
that  this  power  goes  merely  to  the  regula- 
tion of  the  public  utility,  and  that  when  an 
order  passes  beyond  proper  regulation,  it 
amounts  to  a  taking  of  the  property,  and  the 
order  is  .then  referable,  not  to  the  police 
power,  but  to  the  power  of  eminent  domain. 
TJie  second  of  these  is  thai  this  regulatory 
power  falls  into  three  natural  subdivisions: 

(1)  The  right  to  regulate  tolls  and  charges, 
to  the  cnc  that  fair  compensation  may  be 
returned  and  excessive  charges  be  forbidden; 

(2)  the  right  to  prevent  discrimination  up- 
on the  part  of  the  public  utility  directed 
against  those  who  employ  it,  or  make  use  of 
its  agencies,  or  the  commodity  which  it 
furnishes;  (3)  the  right  to  make  orders  and 
to  formulate  rules  governing  the  conduct  of 
the  public  utility,  to  the  end  that  its  ef- 
ficiency may  be  built  up  and  maintained, 
and  the  public  and  its  employees  be  ac- 
corded desirable  safeguards  and  conveni- 
ences. Beyond  these  matters  regulation, 
as  regulation,  does  not,  and  from  the  very 
meaning  of  the  word  cannot,  go.  Nor 
IB  it  of  consequence  that  the  law  or  or- 
der be  in  terms  and  in  form  regulatory, 
if,  in  effect,  it  is  a  taking  of  property  or 
a  deprivation  of  the  use  of  property  with- 
in the  meaning  of  the  Constitution.  No  pub- 
lie  convenience,  no  public  necessity,  how- 
ever urgent,  will  justify  such  a  taking.  Thus, 
it  might  be  to  the  great  convenience  of  the 
public  that  a  hundred-foot  strip  of  a  rail- 
road's private  right  of  way  should  be  made 
into  a  public  crossing  and  highway.  The  or- 
der of  a  commission  regulating  the  use  up- 
on the  part  of  the  railroad  of  its  right  of 
way,  by  exacting  of  it  that  it  grant  permis- 
sion to  the  public  to  cross  and  recross, 
would  not  be  a  regulation,  but  a  confiscation, 
and  this,  notwithstanding  the  fact  that  the 
right  of  way  itself  was  devoted  to  one  pub- 
lic use,  and  the  only  effort  made  was  to 
50  L.R^.(N.S.; 


subject  it  to  another  public  use.  Chicago, 
B.  &  Q.  R.  Co.  v.  Chicago,  161  U.  S.  226,  41 
L.  ed.  979, 17  Sup.  Ct.  Rep.  581.  In  the  case 
cited  the  order  was  not  even  the  order  of  a 
commission,  but  was  the  judgment  of  a 
court,  yet  it  was  held  that  the  proceedings 
were  in  eminent  domain,  and  that  the  rail- 
road company  for  th.s  new  use  of  its  right 
of  way,  which  amounted  to  a  taking  of  its 
property,  was  denied  the  compensation  to 
which  the  Constitution  entitled  it. 

Another  principle,  quite  as  important  and 
quite  as  fundamental,  is  '^hat  "taking"  of 
property  within  the  meaning  of  the  Consti- 
tution is  not  restricted  to  a  mere  change  of 
physical  possession,  but  includes  a  perma- 
nent or  temporary  deprivation  of  the  owner 
of  its  use.  The  principle  is  thus  stated  by 
Lewis  on  Eminent  Domain  as  follows:  "If 
property  then  consists,  net  in  tangible 
things  themselves,  but  in  certain  rights  in 
and  appurtenant  to  those  things,  it  follows 
that  when  a  person  is  deprived  of  any  of 
those  rights,  he  is  to  that  extent  deprived 
of  his  property,  and  hence  that  his  property 
may  be  taken  in  the  constitutional  sense 
though  his  title  and  possession  remain  un- 
disturbed; and  it  may  be  laid  down  as  a 
general  proposition,  based  upon  the  nature 
of  property  itself,  that  whenever  the  lawful 
rights  of  an  individual  to  the  possession, 
use,  or  enjoyment  of  his  land  are  in  any  de- 
gree abridged  or  destroyed  by  reason  of  the 
exercise  of  the  power  of  eminent  domain,  his 
property  is  pro  tanto  taken,  and  be  is  en- 
titled to  compensation."  Zd  eu.  voL  1,  § 
56;  3d  ed.  vol.  1,  §  65.  "It  is  also  clear  that 
to  take  the  use  of  property  is  to  take  prop- 
erty r;ithin  the  meaning  of  the  Constitution. 
It  follows  that  one  company  cannot  be  au- 
thorized to  take  the  joint  use  of  another's 
tracks,  except  by  an  exercise  of  the  eminent 
domain  power.  All  the  cases  practically  con- 
cede this  by  holding  that  compensation  must 
be  made.  That  it  is  competent  for  the  legis- 
lature to  authorize  a  railroad  company  to 
take  the  right  to  use  the  tracks  of  another 
company  jointly,  ^pon  making  compensation 
as  required  by  the  Constitution,  is  a  prop- 
osition almost  unanimously  supported  by 
the  authorities."     3d  ed.  vol.  2,  §  423. 

Wyman  thus  states  the  principle:  "The 
principles  discussed  do  not  go  so  far  as  to 
give  to  one  common  carrier  the  right  to  de- 
mand the  use  of  the  facilities  of  rival  com- 
mon carriers  in  order  to  compete  against 
them.  Thus,  it  seems  plain  that  one  railroad 
cannot  be  required  to  make  physical  connec- 
tions with  its  rival  so  that  it  may  take  its 
business  away  from  it."  1  Wyman,  Pub. 
Service  Corp.  §  698. 

And  Dillon:  "But  whatever  may  be  the 
extent  of  legislative  power  in  this  respect,  it 
is  clear  that  the  legislature  cannot,  without 
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compensation  to  the  first  company,  authorize 
the  second  company  to  take  or  use  the  track 
of  the  first,  although  with  compensation  this 
might  be  done  under  the  power  of  eminent 
domain,  if  in  its  judgment  the  public  good 
-equired  it."  2  Dill.  Mun.  Corp.  4th  ed.  § 
727;  3  Id.  5th  ed.  §  1280.  This  principle, 
it  is  to  be  noted,  is  not  that  the  legislature, 
acting  directly  or  through  its  authorized 
mandatories,  may  not  subject  property  de- 
voted by  its  owners  to  a  public  use  to  an- 
other public  use,  or  to  the  same  public  use 
by  its  rivals,  but  that  the  doing  of  this  is  an 
act  referable  to  the  power  of  eminent  do- 
main, and  not  to  the  police  power,  and  that 
compensation  must  be  made  accordingly. 
Herein  lies  the  vital  distinction  between 
the  legitimate  exercise  of  the  police  power 
and  the  exercise  of  the  power  of  eminent 
domain.  In  the  former,  uncompen«ated 
obedience  to  the  order  is  imperative.  In 
the  latter,  the  order  may  not  be  enforced 
without  compensation  first  made.  And, 
finally,  it  may  not  be  amiss  to  point  out  that 
the  devotion  to  a  public  use  by  a  person 
or  corporation  of  property  held  by  them  in 
ownership  does  not  destroy  their  ownership, 
and  does  not  vest  title  to  the  property  in 
the  public  use,  so  as  to  justify,  under  the  ex- 
ercise of  the  police  power,  the  taking  away 
of  the  management  and  control  of  the  prop- 
erty from  its  owners  without  compensation, 
upon  the  ground  that  public  convenience 
would  better  be  served  thereby,  or  that  the 
owners  themselves  have  proven  false  or  dere- 
lict in  the  performance  of  their  public  duty. 
Any  law  or  order  seeking  to  do  this  passes 
beyond  the  ultimate  limits  of  the  police 
power,  however  vague  and  undefined  those 
limits  may  be. 

With  these  indisputable  principles  before 
us,  we  may  come  directly  to  the  considera- 
tion of  the  order  in  question.  But,  at  the 
outset,  that  consideration  is  somewhat  em- 
barrassed by  a  very  radical  change  of  view 
upon  the  part  of  the  attorney  of  the  rail- 
road commission.  In  oral  argument  that 
l^osition  seemed  to  be  in  consonance  with  the 
interpretation  which  we  have  put  upon  the 
constitutional  amendment,  namely,  that  the 
legislature  had  the  power,  and  had  exercised 
the  power,  to  confer  upon  the  railroad  com- 
mission the  right  of  eminent  domain,  and 
in  bestowing  upon  the  commission  that  pow- 
er, had  likewise  authorized  it  to  fix  the  com- 
pensation when  its  orders  involved  a  taking 
of  property.  Thus,  upon  oral  argument,  the 
record  shows  the  following: 

Mr.  Justice  Shaw:  Your  position  is  that 
the  commission,  if  empowered  by  the  leg- 
islature, could  direct  one  railroad  to  turn 
over  its  whole  plant  to  another  railroad, 
without  any  compensation  at  all  so  far  as 
the  state  Constitution  is  concerned? 
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Mr.  Thelen:  Yes,  sir.  But  the  legisla- 
ture has  provided  in  that  case  that  compen- 
sation sliall  be  recovered.  I  hardly  assume 
any  legislature  would  ever  make  auch  a 
provision,  but  it  might. 

Again,  the  discussion  being  addressed  to 
the  effect  of  the  order  here  under  considera- 
tion: 

Mr.  Thelen:  I  may  have  to  concede  that 
it  is  a  taking  of  property,  but  if  it  is  a  tak- 
ing of  property,  it  is  a  taking  of  property 
under  an  order  of  an  administrative  tribu- 
nal, and  I  will  refer  your  Honors  to  a  large 
number  of  cases  where  they  hold  the  state 
has  the  right  to  provide  that  compensation 
shall  be  fixed  by  an  administrative  tribunal, 
and  not  by  a  jury.  As  long  as  the  party 
gets  his  compensation,  he  gets  as  much  as 
he  is  entitled  to. 

Mr.  Justice  Shaw:  Their  claim  under 
the  Constitution  is  that  if  they  are  entitled 
to  compensation  at  alU — this  old  company, 
— they  are  entitled  to  it  in  advance. 

Mr.  Thelen:  If  that  is  their  claim,  we 
would  have  to  combat  that  claim  under  the 
statute.  There  was  no  provision  made  for 
compensation.  They  ^re  going  to  get  a 
share  of  the  tolls.  For  all  they  know,  they 
are  going  to  get  all,  or  nearly  all,  of  them. 
Their  own  local  exchange  is  not  affected  at 
all.  That  is  certainly  sufficient  eompenaa- 
tion.  They  are  going  to  get  compensation  in 
the  shape  of  a  portion  of  the  tolls  they  are 
going  to  get. 

In  the  printed  brief  of  respondent,  how- 
ever, the  sole  argument  is  based  upon  the 
following  declaration:  'The  railroad  com- 
missions' order  is  a  regulation  under  the 
state's  police  power  of  the  use  of  property 
by  a  public  utility  for  tho  purpose  to  which 
it  has  been  dedicated,  and  is  not  a  talring 
of  property  in  the  constitutional  sense."  It 
would  seem,  therefore,  that  the  commisBion's 
first  interpretation  of  the  law  was  that 
which  the  court  has  here  given,  and  that 
subsequent  reflection  had  prompted  a  modifi- 
cation of  this  view.  We  repeat,  however, 
that  we  are  still  satisfied  that  it  is  the  only 
view  which  can  be  justly  taken  of  the  con- 
stitutional provisions,  and  certainly  it  ia 
the  only  view  which  would  give  to  the  leg- 
islative enactments  the  efficacy  and  power 
which  were  meant  to  be  theirs.  But,  of 
course,  it  does  not  follow,  because  the  leg- 
islature has  authorized  the  railroad  conmiis- 
sion  to  exercise  the  power  of  eminent  do- 
main and  take  property  for  public  use,  that 
in  this  particular  instance  the  commission 
has  actually  done  so.  That  still  is  to  be 
determined  by  the  language  of  the  order, 
under  the  restrictions  imposed  upon  this 
court  denying  it  the  power  to  consider  the 
reasonableness  of  the  order.  For  this  discos- 
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sion  must  be  had,  so  far  as  this  court  is 
concerned,  under  the  limitations  imposed 
upou  it  by  the  public  utilities  act.  We  can- 
not consider  the  reasonableness  of  the  order, 
but  can  and  must  determine  whether  any  of 
petitioner's  rights  guaranteed  it  by  the  Con- 
stitution of  the  United  States  have  been  vio- 
lated. But  while  the  reasonableness  of  tlu* 
order  may  thus  not  be  questioned,  resort  is 
permitted  to  the  findings  of  the  commission 
to  aid  in  determining  the  meaning  and  effect 
of  the  order. 

These  findings  disclose  that  for  many 
years  the  Pacific  Telephone  &  Telegraph 
Company  had  maintained  a  long-distance 
service  in  the  state  of  California  which 
passed  through  the  counties  of  Glenn  and 
Tehama,  and  in  connection  with  this  long- 
distance sen'ice  maintained  an  exchange  ser- 
vice in  certain  of  the  towns;  but  that  the  lo- 
cal service  in  each  county  and  the  exchange 
service  between  these  counties,  as  main- 
tained by  the  company,  was  incomplete  and 
inefficient.  The  company  for  a  long  time 
failed  to  develop  the  local  territory  of  these 
counties.  This  poor  quality  of  service  and 
failure  to  develop  the  local  business  of  the 
counties  resulted  in  the  formation  of  two 
companies,  the  one  in  Glenn,  the  other  in 
Tehama,  county,  one  commencing  operations 
in  1908,  the  other  in  1911.  They  developed 
the  territory  and  gave  a  local  service  su- 
perior to  that  of  the  Pacific  company.  After 
January,  1912,  but  before  this  railroad  com- 
mission came  into  existence,  the  Pacific  com- 
pany took  steps  itself  to  develop  the 
territory,  and  prior  to  March  23,  1912, — the 
effective  date  of  the  public  utilities  act, — it 
proceeded  to  parallel  "with  feverish  haste," 
and  to  a  considerable  extent,  the  lines  of  the 
other  companies,  "in  an  apparent  effort  to 
crush  them."  It  not  only  paralleled  exist- 
ing lines  of  the  other  companies,  but  gave 
free  exchange  service  between  towns  which 
theretofore  had  not  received  such  service. 
Upon  April  29th  the  Tehama  county  com- 
pany had  698  subscribers,  of  whom  467  did 
not  have  a  Pacific  company  telephone.  The 
Glenn  county  company  had  889  subscribers, 
of  whom  670  did  not  have  a  Pacific  company 
telephone.  The  Pacific  company  operated 
870  telephones  in  Glenn  county,  and  1,003 
telephones  in  Tehama  county.  This  com- 
pany's investment  in  each  of  these  counties  is 
greater  than  that  of  iU  competitors.  It  as- 
serted that  it  served  the  same  territory  that 
the  rival  companies  do,  and  was  ready  and 
able  to  furnish  telephone  services  to  every 
one  of  their  subscribers  at  the  rates  charged 
them.  The  finding  upon  this  is  that  the 
Pacific  company,  while  it  had  duplicated  the 
major  portion  of  the  lines  of  the  independent 
companies,  had  not  duplicated  all,  and  that 
to  serve  all  the  subscribers  of  the  independ- 
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ent  companies  would  require  further  exten* 
sions  of  its  lines.  The  Glenn  and  Tehama 
companies  made  demand  upon  the  Pacific 
company  for  telephonic  connections  which 
would  enable  their  subscribers  to  use  the 
long-distance  service  of  the  company,  and, 
upon  refusal,  lodged  their  complaints.  The 
findings  further  declare  that  the  Pacific  com- 
pany had  failed  to  do  its  duty  in  the  matter 
of  extending  its  service  and  affording  con- 
venient local  communication.  This,  of 
course,  is  not  a  finding  of  its  present  un- 
willingness or  refusal  to  perform  this  duty, 
for  it  expressed  its  willingness,  and  urged 
that  it  be  allowed  to  perform  whatever  du- 
ties the  commission  thought  incumbent  upon 
it  to  perform,  and  it  will  not  be  contended, 
and  could  not  successfully  be  contended,  that 
a  failure  to  perform  a  duty  is  a  justification 
for  the  taking  of  property  without  compen- 
sation. The  finding  is  that  the  local  service 
of  the  Glenn  county  and  Tehama  county 
companies  is  superior  to  that  of  the  Pacific 
company.  An  order  requiring  the  Pacific 
company  to  improve  its  service  to  the  stand- 
ard fixed  by  the  commission  would  unques- 
tionably be  regulatory  in  its  nature.  But 
the  inferiority  of  service  actually  rendered 
is  not,  of  course,  a  justification  for  the  tak- 
inij  of  property.  It  would  undoubtedly,  as 
the  commission  finds,  be  a  great  public  con- 
venience, and  there  was  great  public  need 
for  long-distance  service  on  behalf  of  the 
subscribers  of  the  Glenn  and  Tehama  county 
companies  who  did  not  have  the  advantage 
of  the  long-distance  service  of  the  other  com- 
pany. But  no  necessity,  however  urgent, 
justifies  a  taking  of  property  without  com- 
pensation, and,  as  is  said  in  Evansville  &  H. 
Traction  Co.  v.  Henderson  Bridge  Co.  (C. 
C.)  134  Fed.  973,  quoted  with  approval  in 
1  Wyman,  Pub.  Service  Corp.  §  699 :  "One 
water  company,  or  one  telephone  company, 
or  one  telegraph  company,  or,  one  street 
railway  company,  or  one  railroad  company, 
while  bound  appropriately  to  serve  the  gen- 
eral public,  cannot,  unless  under  express 
statutory  enactment  and  by  due  process  of 
law  thereunder,  be  compelled  to  give  its 
property  to  the  uses  and  benefits  of  a  rival, 
except  by  some  form  of  condemnation.  The 
rival  is  not  ordinarily  to  be  included  in  the 
term  'general  public.'" 

These  findings  of  fact  have  thus  been  re- 
viewed not  at  all  as  touching  the  reasonable- 
ness of  the  order  which  the  commission  made, 
which  we  repeat  is  not  within  our  purview, 
but  to  make  plain  the  proposition  that  no 
one  nor  all  of  these  findings  of  fact  are  suf- 
ficient to  sustain  the  legality  of  the  order, 
if  in  truth  it  amounts  to  a  taking  of  prop- 
erty within  the  constitutional  inhibition. 

In  precise  terms  then.  What  is  the  order 
and  what  is  its  legal  effect?     It  is  not  an 


670 


CALIFORNIA  SUPREME  COURT. 


order  that  the  Pacific  Telephone  k  Telegraph 
Company  should  improve  its  own  service  in 
these  counties  up  to  the  standard  fixed  by 
the  railroad  commission, — an  order  which 
would  be  unquestionably  regulatory.  It  is 
not  an  order  that  the  Pacific  company  should 
develop  and  extend  its  service  to  meet  the 
existing  demands  of  the  public  within  the 
territory  it  has  undertaken  to  supply, — an 
order  which  would  certainly  in  its  nature  be 
regulatory,  and  a  compliance  with  which 
would  meet  every  possible  demand  which  the 
public  could  rightly  urge.  But  it  is  an  or- 
der compelling  the  Pacific  company  to  per- 
mit a  connection  between  its  long-distance 
lines  and  the  local  lines  of  the  petitioning 
companies,  under  which,  by  the  use  of  the 
switch  boards,  operators,  and  lines  of  the 
Pacific  company,  its  property  and  its  agen- 
cies, the  petitioning  companies  and  their 
subscribers  should  have  the  same  rights  to 
all  the  long-distance  instrumentalities  of 
the  Pacific  company  as  its  subscribers  and 
patrons.  That  the  order  is  not  primarily 
designed  to  benefit  the  public  is  made  plain 
from  the  fact  that  it  is  not  an  order  direct- 
ing the  Pacific  company  to  make  better- 
ments and  extensions  for  the  service  of  the 
public,  though  admittedly  such  betterments 
and  extensions  could  and  would  by  it  be 
made.  That  it  is  primarily  designed  to  ben- 
efit the  rivals  of  the  Pacific  Telephone  & 
Telegraph  Company  in  the  local  business  of 
the  two  counties  is  plain  from  a  considera- 
tion of  the  circumstances,  and  was  admitted 
by  the  learned  attorney  for  the  railroad 
commission  upon  argument,  when  he  de- 
clared :  **If  they  [the  petitioning  companies] 
cannot  get  long  distance  in  this  way,  I  as- 
sume, unless  long-distance  connection  is 
made,  that  eventually  the  local  companies 
will  have  to  give  up  business."  It  would  ap- 
pear, therefore,  that  it  is  not  the  necessities 
of  the  public,  but  the  necessities  of  and  ben- 
efits to  the  rival  companies,  which  have 
prompted  an  order  devoting  the  property 
of  the  Pacific  company  to  the  uses  of  the 
rival  companies. 

But  it  is  argued  that  this  use  imposed  up- 
on the  Pacific  company  for  the  benefit  of  the 
petitioning  companies  is  not  a  new  use,  but 
is  a  use  for  which  the  telephone  company 
had  already  dedicated  its  property  to  the 
public.  But  to  this  the  telephone  company 
mahes  answer,  which  is  unquestioned,  that 
it  has  never  dedicated  its  property  to  the 
use  of  rival  and  competing  companies;  that 
it  has  dedicated  its  property  to  telephone 
service  conducted  by  itself  for  the  benefit  of 
its  own  patrons,  and  to  the  service  of  local 
companies  in  noncompeting  territory;  that 
it  is  prepared  within  reason  to  furnish  tele- 
phone service  to  all  who  are  or  may  desire  to 
l»cconie  such  patrons,  and  that  it  has  never 
oO  L.R.A.(N.S.) 


permitted  a  connection  and  use  such  as  here 
ordered  upon  the  part  of  a  rival  company 
doing  a  competitive  business  in  a  local  field, 
and  seeking  to  maintain  and  improve  that 
business  at  the  cost  of  the  Pacific  companj 
by  the  advantage  which  would  fall  to  it 
from  the  use  of  the  Pacific  company's  long- 
distance lines  and  service. 

Again,  it  is  said  that  the  order  does  not 
involve  a  taking  of  property  or  the  use  of 
property,  but  is  to  be  likened  in  principle  to 
those  cases  where  a  regulatory  order  re- 
quiring direct  connections  between  two  in- 
tersecting or  contiguous  railway  companies 
has  been  upheld  as  a  not  improper  exercise 
of  the  police  power.  Finally,  the  proposition 
is  advanced  that,  conceding  the  effect  of  the 
order  to  be  a  taking  of  the  property,  it  is  a 
taking  by  administrative  order,  referable  to 
tiie  police  power, — a  taking  where  the  injury 
or  damage  follows  as  but  an  incident  to  the 
legitimate  exercise  of  that  power,  and  where, 
accordingly,  under  the  august  authority  of 
the  Supreme  Court  of  the  United  States,  the 
taking  is  not  such  as  is  inhibited  by  the  Con- 
stitution unless  compensation  be  made  there- 
for. 

In  these  contentions  respondents  greatly 
rely  upon  the  exact  analogy  and  precise  par- 
allelism which  they  assert  exist  between  this 
case  and  those  upholding  orders  for  railroad 
connections.  A  consideration  of  the  more 
important  of  these  cases  is  thus  demanded. 

The  first,  and  that  upon  which  supreme  re- 
liance is  placed,  is  that  of  Wisconsin,  M.  ft 
P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  46  L  ed. 
194,  21  Sup.  Ct.  Rep.  115.  By  sUtate  the 
state  of  Minnesota  had  ordered  common  car- 
riers to  provide,  and  had  ordered  its  railroad 
commission  to  see  that  tliey  made  provision 
for,  connecting  tracks  for  the  interchange 
of  traffic.  Such  an  order  was  made  for  a 
connection  between  the  Wisconsin,  etc.. 
Railroad  Company  «.nd  the  Sioux  Falls  Bail- 
road  Company.  From  tho  judgment  of  the 
supreme  court  of  Minnesota  sustaining  the 
order,  the  case  went  to  the  Supreme  Court 
of  the  United  States  upon  writ  of  error. 
The  Supreme  Court  pointed  out  that  the 
power  exercised  by  the  railroad  conunissi<m 
could  not  have  been  exercised  by  the  courts 
at  common  law,  and  thus  primarily  de- 
pended  for  its  validity  upon  constitutional 
or  legislative  enactment.  Next  it  was 
pointed  out  that  a  fundamental  prerequisite 
to  the  legality  of  such  an  ordei*  was  its  rea- 
sonableness, into  which  the  courts  would  al- 
ways inquire.  Next,  again,  that,  to  be  sus- 
tained, it  must  have  its  foundation  in  public 
convenience,  welfare,  or  necessity  in  the 
exercise  of  the  police  power.  The  plaintiff 
in  error  insisted  that  the  execution  of  the 
order  would  involve  a  taking  of  its  property 
without  compensation,  by  rirtue  of  the  fact 
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that  it  did  busineBS  in  the  transportation  of 
cattle  and  wood,  and  that  this  business 
would  be  opened  to  competition  and  sub- 
jected to  serious  loss  at  the  hands  of  the 
competing  railroad.  The  Supreme  Court  of 
the  United  States  did  not  say  that  such  a 
competition  resulting  in  loss  would  not 
amount  to  a  taking  within  the  constitutional 
inhibition,  but  it  did  declare  that  such  com- 
petition did  not  exist.  As  to  the  cattle,  its 
language  being:  "It  may  be  said,  therefore, 
that  competition  between  the  roads  for  the 
transportation  of  such  cattle  to  Sioux  Falls 
does  not  exist."  And  as  to  wood:  "To  fur- 
nish facilities  therefor  at  Hanley  Falls,  so 
that  the  wood  from  the  forests  of  Northern 
Minnesota  may  be  brought  there  on  the  Will- 
mar  road  and  transferred  in  cars  to  the  road 
of  the  plaintiff  in  error,  and  transported  to 
stations  west  of  Hanley  Falls,  is  not  in  fact 
to  compete  or  provide  for  competition  with 
the  plaintiff  in  error  in  the  article  of  wood/' 
And  again,  after  a  statement  of  the  facts 
which  plaintiff  in  error  urged  in  support  of 
its  contention,  "that  to  enforce  the  judgment 
would  compel  it  to  pay  its  share  in  the  cost 
of  the  construction  of  a  track  to  be  used  for 
the  purpose  of  depriving  the  company  of  its 
traffic  and  transferring  it  to  its  competitor," 
the  Supreme  Court  sums  up  the  matter  in  a 
single  sentence  as  follows:  "The  facts  do 
not  afford  a  fair  foundation  for  the  argu- 
ment." And,  further,  the  court  says:  "We 
think  this  case  is  a  reasonable  exercise  of 
the  power  of  regulation  in  favor  of  the  in- 
terests and  for  the  accommodation  of  the 
public,  and  that  it  does  not,  regard  being 
had  to  the  facts,  unduly,  unfairly,  or  im- 
properly affect  the  pecuniary  rights  or  in- 
terests of  the  plaintiff  in  error."  And,  final- 
ly, the  opinion  concludes:  "Although  to  car- 
ry out  the  judgment  may  require  the  exer- 
cise by  the  plaintiff  in  error  of  the  power  of 
eminent  domain,  and  will  also  result  in 
some,  comparatively  speaking,  small  expense, 
yet  neither  fact  furnishes  an  answer  to  the 
application  of  defendant  in  error."  We  have 
been  at  pains  to  make  these  quotations  be- 
cause the  decision  itself  and  the  language  of 
the  opinion  is  made  the  foundation  for  many 
declarations  to  the  effect  that  loss  bv  com- 
petition  is  not  an  element  in  considering  the 
reaAonableness  of  an  order,  and  that  proper- 
ty may  be  taken  under  such  an  administra- 
tive order  without  compensation.  Thus,  the 
Supreme  Court  of  the  United  States  itself 
appears  to  have  overstated  the  decision  in 
the  Jacobson  Case  in  at  least  one  instance 
(Washington  ex  rel.  Oregon  R.  k  INTav.  Co.  v. 
Fairchild,  224  U.  S.  510,  56  L.  ec.  863,  32 
Sup.  Ct.  Rep.  536),  where  i'-  is  said,  discuss- 
ing that  case,  that  "the  advantage  to  the 
public  was  so  great  that  the  order  requiring 
the  track  connection  was  sustained  in  spite' 
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of  the  fact  that  one  of  the  roads  was  there- 
by deprived  of  the  revenue  which  it  would 
otherwise  have  received  for  the  longer  haul." 
Such  is  not  the  Jacobson  decision,  which  is, 
as  above  quoted,  that  there  was  no  competi- 
tion between  the  two  roads  in  the  matter  of 
hauling  cattle  or  wood.  No  court  will  ques- 
tion the  justice  of  the  Jacobson  decision  un- 
der the  facts  declared  by  the  Supreme  Court. 
But  just  criticism  may  be  directed  against 
an  attempt  to  extend  the  decision  beyond  the 
court's  own  statement  of  the  facts  and  the 
law,  and  beyond  what  could,  by  any  possi- 
bility, have  been  in  the  minds  of  the  jurists 
who  pronounced  it.  The  decision  itself 
amounts  to  a  declaration  that,  under  the 
authority  of  the  state  Constitution  or  stat- 
ute, a  commission  or  court  authorized  to 
exercise  the  police  power  in  the  matter  of 
the  regulation  of  public  utilities  may,  in  a 
proper  case,  order  a  physical  connection  to  be 
made  between  the  tracks  of  two  near-by  or 
intersecting  railways,  and  that,  though  the 
execution  of  this  order  may  involve  the  ex- 
penditure of  money,  and  may  result  in  the 
modification  of  the  use  of  a  portion  of  the 
railroad  right  of  way  over  which  the  con- 
necting track  or  tracks  be  carried,  such  an 
expenditure  of  money,  when  reasonable,  and 
such  a  limited  change  of  use  of  the  right  of 
way,  on  the  demand  of  public  interest  or 
convenience,  are  but  the  outcome  of  a  legiti- 
mate exercise  of  the  police  power,  and  do 
not  constitute  a  taking  of  property  without 
due  process  of  law.  Such  is  the  decision,  and 
the  whole  of  the  decision,  of  the  Jacobson 
Case.  See  Grand  Trunk  R.  Co.  v.  Michigan 
R.  Commission  (D.  C.)  198  Fed.  1009. 
There  is  in  this  no  declaration  that  the  ques- 
tion of  undue  competition  and  injury  to  bus- 
iness will  not  be  considered,  any  more  than 
there  is  a  declaration  that  one  railroad  may 
use  tlie  tracks  of  another^  There  is  the  dis- 
tinct declaration  that  competition  was  not 
within  the  facts  of  the  case. 

With  the  decision  of  the  Supreme  Court  in 
the  Jacobson  Case  before  us,  we  may  proceed 
to  a  brief  consideration  of  the  other  railroad 
cases  which  respondent  insists  support  its 
contention  that  an  order  such  as  this  does 
not  involve  a  taking  of  property,  within  the 
constitutional  inhibition.  The  first  of  these 
is  Grand  Trunk  R.  Co.  v.  Michigan  R.  Com- 
mission, supra.  This  case  did  not  even  in- 
volve the  question  of  the  right  to  order 
track  connections.  That  was  conceded. 
The  contentions  were,  however,  that  an  in- 
tracity  switching  duty  was  imposed,  and 
that  this  switching  duty  was  in  no  real 
sense  a  part  of  transportation,  the  language 
of  the  court  being:  "The  taking  of  com- 
plainants' property  without  due  process  is 
said  to  result  because,  as  contended,  the  re- 
quired services  are  merely  switching  services 
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as  distinguished  from  transportation  serv- 
vices."  The  court  held  the  distinction  to  be 
visionary  and  the  contention  unsound.  The 
second  contention  was  that  transportation 
over  the  lines  of  the  one  road  by  the  cars,  of 
the  other  was  equivalent  to  giving  the  use 
of  the  tracks  and  terminal  facilities  to  the 
other  road.  This  contention,  too,  was  held 
to  be  without  substantial  support. 

The  next  case  is  State  ex  rel.  Lamar  v. 
Jacksonville  Terminal  Co.  41  Fla.  377»  27  So. 
225.  The  railroad  commission  of  Florida 
made  an  order  requiring  the  Jacksonville 
Terminal  Company  to  admit  the  Atlantic, 
etc.,  Company,  with  its  engines,  cars,  and 
trains,  to  the  use  and  benefit  of  its  terminal 
facilities  and  Union  Depot  in  the  city  of 
J.ack8onville,  to  the  like  extent  accorded  by 
the  terminal  company  to  other  railroad  com- 
panies. The  Atlantic,  etc..  Company  was  re- 
quired to  pay  $1,275  quarter-annually  for 
the  use  of  the  terminal  facilities,  and  to  bear 
its  equitable  proportion  of  the  expense  of 
maintenance  of  the  terminal  property.  The 
arguments  advanced  by  the  terminal  com- 
pany against  the  validity  of  the  order  were 
based  upon  the  ground  that  its  property  was 
taken  without  due  process  of  law,  and  that  it 
was  a  private  corporation  engaged  in  a  pri- 
vate business,  devoting  its  property  to  pri- 
vate uses,  and  receiving  no  franchise  or  priv- 
ilege from  the  state,  and  performing  no  pub- 
lic or  governmental  function,  and  that  it 
could  not  therefore  be  compelled  to  devote 
its  property  to  the  use  of  another  private 
corporation.  To  this  the  court  made  answer 
that  the  facts  disclosed  that  it  was  a  corpo- 
ration which  had  devoted  its  property  to  a 
public  use,  and  that  public  use  was  the  pro- 
viding of  terminal  facilities  for  railroads; 
that,  having  so  devoted  its  property  to  that 
use,  it  could  not  discriminate  in  favor  of 
one  and  against  another  company  seeking 
connection  with  it  for  terminal  facilities, 
and  that  the  order  of  the  commission  was 
therefore  not  a  taking  of  property,  but  was 
a  regulation  of  the  use  of  property,  with- 
in, and  not  contrary  to,  the  use  for  which  it 
had  been  dedicated,  was  strictly  regulatory, 
and  within  the  due  exercise  of  the  police 
power  in  preventing  unjust  discrimination. 
The  following  quotations  will  fully  substan- 
tiate this :  ''We  have  no  doubt  that  property 
devoted  to  the  uses  to  which  the  pleadings 
show  this  terminal  is  devoted  is  affected  with 
a  public  interest,  and  that  the  state  has  pow- 
er to  regulate  such  use  by  requiring  the  own- 
er to  serve  equally  and  fairly  all  railroad 
common  carriers  which  the  public  welfare 
may  require,  and  to  confine  its  charges  there- 
for to  reasonable  rates  of  compensation,  and 
that  the  exercise  of  this  power  does  not  de- 
prive the  defendant  in  error  of  its  liberty 
or  property  without  due  process  of  law  un- 
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der  the  Constitution  of  this  state  or  of  the 
United  States.  .  .  .  The  regulation 
made  by  the  commissioners,  under  the  power 
conferred  upon  them,  in  this  case,  is  in  no 
sense  an  'appropriation'  of  any  private  prop- 
erty or  right  of  way  within  the  meaning  of 
§  29,  art.  16  of  the  Constitution,  so  as  to  re- 
quire the  compensation  therefor  to  be  ascer- 
tained by  a  jury  of  twelve  men.  The 
^  defendant  in  error,  as  we  have  seen,  had  de- 
voted its  property  to  a  use  essentially  public, 
is  performing  services  of  a  public  nature, 
and  is  subject  to  be  controlled  by  the  public 
for  the  public  welfare.  That  use  to  which 
it  has  voluntarily  devoted  its  property  is  to 
furnish  passenger  terminal  facilities  to 
railroad  common  carriers.  .  .  .  There  is 
a  very  clear  distinction  between  a  taking  or 
an  appropriation  of  property  for  a  public 
use,  and  regulating  the  use  of  property  de- 
voted to  a  use  in  which  the  public  has  an 
interest.  The  latter  is  an  exercise  of  the 
police  power,  as  it  is  called;  the  former  of 
the  power  of  eminent  domain.  The  state  in 
the  former  case  compels  the  dedication  of  the 
property,  or  some  interest  therein,  to  a  pub- 
lic use,  or,  if  already  dedicated  to  one  publi-j 
use,  then  to  another.  In  the  latter,  the 
owner  has  voluntarily,  or  in  pursuance  of 
the  provisions  of  its  charter,  dedicated  the 
property  to  a  use  in  which  the  public  has  an 
interest,  and  the  use  of  that  property  so 
dedicated  is  merely  regulated  and  controlled 
for  the  public  welfare.  In  this  case  the  reg- 
ulation complained  of  does  not  compel  the 
defendant  in  error  to  dedicate  its  property 
to  the  public  use,  or  to  a  different  public 
use.  ...  The  regulation  complained  of 
does  not  appropriate  property;  it  merely 
prevents  abuses,  prohibits  unjust  discrimi- 
nation and  excessive  charges,  and  is  there- 
fore valid." 

The  foregoing  quotations  must  make  it  ap- 
parent that  there  is  no  intimation  that  prop- 
erty may  be  taken  for  a  public  use  without 
compensation,  but,  to  the  contrary,  a  distinct 
aflSrmation  that  it  cannot  be  so  taken, 
coupled  with  a  declaration,  manifestly  just, 
that  there  was  no  taking,  but  a  mere  regula- 
tion addressed  to  the  public  use  to  which  the 
property  had  been  dedicated,— a  regulation 
to  prevent  discrimination. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Railroad  Commission,  171  Ind.  180,  86  N.  £. 
328,  the  railroad  commission  of  Indiana  had 
made  its  order  requiring  track  connections 
between  two  roads.  The  supreme  court  of 
Indiana  declared  that  the  reasonableness  of 
the  order  would  be  considered,  that  the  rail- 
road's property  was  devoted  to  a  public  use, 
and  that  it  was'  therefore  subject  to  due  reg- 
ulatior,  and  that,  if  the  order  was  not  an  un- 
reasonaVile  regulation,  it  did  not  amount  to 
the  taking  of  property  in  violation  of  the 
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Oonstitution.    The  court  held  that  the  order,  |  use,  ia  a  taking  of  property.    Thus,  the  re- 


referable  to  the  police  power,  was  a  reason- 
able regulation  touching  the  use  of  property. 

Finally,  in  the  case  of  Washington  ex  rel. 
Oregon  R.  k  Nav.  Co.  v.  Fairchild,  224  U.  S. 
510,  56  L.  ed.  863,  32  Sup.  Ct.  Rep.  535,  re- 
spondent contends  that  it  finds  the  fullest 
support  for  the  proposition  that  it  may 
actually  take  property  without  compensa- 
tioi.,  or  without  compensation  first  made 
and  paid,  as  our  Constitution  requires.  In 
the  last-cited  case  the  order  of  the  Wash- 
ington railroad  commission  required  the  Or- 
egon Railway  k  Navigation  Company  and 
the  Northern  Pacific  Railway  Company  and 
the  Spokane  &  Inland  Railroad  Company  to 
connect  their  tracks  at  a  number  of  named 
towns  and  stations.  The  decision  of  the  Su- 
preme Court  reversed  this  order  for  its  un- 
reasonableness. The  opinion  employs  lan- 
guage which  gives  rise  to  uncertainty,  and 
which,  if  not  properly  understood,  must  re- 
sult in  great  confusion.  Thus,  in  the  open- 
ing sentence  of  the  opinion,  it  is  said:  *'The 
coinmission's  order  requiring  the  Oregon 
company  to  make  track  connection  was  not  a 
mere  administrative  regulation,  but  it  was 
a  taking  of  property,  since  it  compelled  the 
defendant  to  expend  money,  and  prevented  it 
from  using  for  other  purposes  the  land  on 
which  the  tracks  were  to  be  laid."  And  fur- 
ther declares  the  opinion:  "So  that  where 
the  taking  is  under  an  administrative  regu- 
lation, the  defendant  must  not  be  denied  the 
right  to  show  that,  as  matter  of  law,  the 
order  was  so  arbitrary,  unjust,  or  unreason- 
able as  to  amount  to  a  deprivation  of  proper- 
ty in  violation  of  the  14th  Amendment." 
Elaewhere  the  court  states  the  proposition 
to  be  "the  contention  that,  as  a  matter  of 
law,  the  order,  on  the  facts  proved,  was  so 
unreasonable  as  to  amount  to  a  taking  of 
property  without  due  process  of  law." 

If  these  expressions  should  be  construed 
as  respondent  seeks  to  have  them  construed, 
as  meaning  that  the  Supreme  Court  of  the 
United  States  has  decided  that,  in  the  exer- 
cise of  the  police  power,  private  property 
may  be  lawfully  taken  for  public  use  with- 
out compensation  made  to  the  owner,  it  must 
be  said  that  it  is  the  first  and  only  declara- 
tion of  the  Supreme  Court  of  the  United 
States  to  that  effect,  and  that  the  state- 
ment itself  means  the  elimination  from  the 
Oonstitution  of  the  United  States  of  the  last 
clause  of  the  5th  Amendment  of  that  Consti- 
tution, declaring  that  private  property  shall 
not  be  taken  for  public  use  without  just 
compensation.  In  a  sense,  every  exercise  of 
the  police  power  which  calls  for  the  expendi- 
ture of  money  by  the  owner  of  property,  or 
limits,  or  otherwise  regulates,  the  use  which 
an  owner  may  make  of  his  property,  whether 
or  not  that  property  be  dedicated  to  a  public 
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quirement  that  fire  escapes  be  placed  upon 
buildings  which  have  them  not  necessitates 
the  expenditure  of  money  by  the  owners  of 
such  buildings,  and  in  that  limited  sense  is 
a  taking  of  their  property.  The  requirement 
that  one  maintaining  a  nuisance  shall  abate 
it  may  necessitate  upon  his  part  the  expend- 
iture of  money  in  so  doing,  and  in  that  nar- 
row sense  is  a  taking  of  his  property.  The 
well-recognized  legal  restrictions  upon  the 
use  of  property,  prohibiting  the  use  for 
slaughter  houses,  powder  mills,  and  the  like, 
are  all  in  a  limited  sense  a  taking  of  prop- 
erty. So,  too,  the  requirement  of  track  con- 
nections obviously  involves  the  expenditure 
of  money  and  a  limitation  upon  t^e  original 
use,  for  the  original  use  of  the  right  of  way 
was  for  the  tracks  alone  of  the  railroad 
which  owned  it.  By  the  track  connection, 
a  portion  of  that  right  of  way  is  subjected 
to  the  use  of  the  connecting  track,  which  is 
owned  perhaps — operated  in  common  cer- 
tainly— -by  the  two  railroads.  But,  unless  we 
have  read  the  law  to  no  purpose,  the  vitally 
essential  principle  limiting  the  exercise  of 
the  police  power,  and  distinguishing  it  from 
the  exercise  of  the  power  of  eminent  domain, 
is  that  private  rights  in  the  former  case 
must,  for  the  benefit  of  society,  yield  to  rea* 
sonable  regulations  controlling  the  use  of 
property,  in  the  case  of  public  utilities,  with- 
in the  use  to  which  the  property  has  been 
dedicated.  The  law  has  the  power  to  regu- 
late the  use  to  increase  efficiency  and  prevent 
abuses,  and  such  regulations,  though  they 
involve  an  expenditure  of  money  or  a  modifi- 
cation of  the  use,  are  r^^ations  which  the 
lawmaking  power  may  impose  by  virtue  of 
the  very  fact  that  the  property  has  been 
dedicated  to  that  public  use.  Therefore,  it 
is  that  the  decisions  declare  either  that  such 
a  regulation  is  not  a  taking  within  the  con- 
stitutional inhibition,  or  declare  that,  the 
regpilation  being  legal,  the  mere  fact  that 
the  expenditure  of  money  is  involved  in  no 
sense  amounts  to  a  taking.  But  when,  how- 
ever, the  regulation  exceeds  the  just  limits 
of  the  police  power,  that  regulation  is  voidf 
whether  or  not  it  amounts  to  a  taking 'ol 
the  property  within  the  Constitution.' 
Many  such  orders  do,  under  the  g^ise  ^f 
regulations,  invade  the  province  of  cnliineiit 
domain,  and  work  an  uncompensated  taking 
of  property,  which  is  confiscation.  Such  or^ 
ders  are,  of  course,  void.  Others,  without 
necessitating  the  expenditure  of  money,  so 
unreasonably  restrict,  or  so  unreasonably  en- 
large, the  use  of  property  for  the  supposed 
benefit  of  the  public,  as  to  accomplish  the 
same  results.  We  think  it  certain  that  it  is 
in  the  light  of  these  fundamental  principles 
that  the  language  of  the  Supreme  Court  in 
the  Oregon  Railway  Case  must  be  read;  for 
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if  coEBtnied  in  any  other  way,  there  is  an 
obliteration  of  all  diBtinction  between  the 
power  of  eminent  domain  and  the  police 
power,  and  the  equivalent  of  a  declaration 
that  a  railroad  commission  may  take  prop- 
erty for  public  use  without  compensation  to 
the  owner.  Therefore,  as  we  construe  the 
decision  under  consideration,  the  meaning  of 
what  the  Supreme  Court  said  was  either 
that,  under  the  guise  of  an  administrative 
police  regulation,  the  commission  had  taken 
property  in  violation  of  the  Constitution,  or 
that  the  effect  of  upholding  the  regulation  in 
question  would  be  sanctioning  such  a  taking 
in  violation  of  the  Constitution.  It  was  as 
though  the  Supreme  Court  had  declared  that 
this  administrative  order  for  track  connec- 
tions is  so  unreasonable  as  to  pass  beyond 
the  limits  of  the  police  power  in  the  matter 
of  regulation,  and  to  enter  the  field  of  the 
power  of  eminent  domain.  In  the  latter  field 
it  is  a  taking  of  property  without  compensa- 
tion. If,  by  any  possibility,  this  court  can 
bp  wrong  in  the  construction  which  it  thus 
puts  upon  this  language,  this  informing 
knowledge  must  come  from  the  Supreme 
Court  of  the  United  States  itself. 
^  But  that  what  we  have  above  set  forth  has 
been  the  distinction  uniformly  drawn  by  the 
Federal  courts  between  the  police  power  and 
the  power  of  eminent  domain,  a  review  of  a 
few  of  the  many  cases  will  abundant- 
ly establish.  Thus,  in  Fidelity  Trust  & 
S.  V.  Co.  V.  Mobile  Street  R.  Co.  (C. 
C.)  53  Fed.  687,  it  is  said:  ''The  use  of 
five  blocks  of  the  roadbed  of  a  street  rail- 
way in  the  hands  of  a  receiver,  by  an- 
other street  railway  company,  materially 
impairs  the  just  enjoyment  of  the  prop- 
erty, and  will  be  enjoined  at  the  instance  of 
the  receiver.  One  public  corporation  cannot 
take  the  franchise  of  another,  which  is  in 
use,  unless  expressly  authorized  by  the  legis- 
lature, and  then  only  by  regular  condemna- 
tion, and  cannot  take  it  at  all  if  this  will 
materially  affect  its  use.  A  franchise  for  a 
right  of  way  is,  in  its  very  nature,  exclusive, 
and  dispossession  of  any  portion  thereof  in 
actual  use  is  a  taking  of  the  franchise  pro 
tanto,"  And  to  the  same  purpose  and  like 
effect  are  Missouri  P.  R.  Co.  v.  Nebraska, 
164  U.  S.  403,  41  L.  ed.  489, 17  Sup.  Ct.  Rep. 
330:  Missouri  P.  R.  Co.  v.  Nebraska,  217  U. 
S.  196,  64  L.  ed.  727,  30  Sup.  Ct.  Rep.  461, 
18  Ann.  Cas.  989;  in  which  cases  it  was  held 
that  an  order  directing  a  railway  company 
to  allow  a  warehouse  to  be  constructed  on  its 
right  of  way  to  aid  transportation  facilities 
was  a  taking  of  property  which  could  not  be 
sustained  as  a  police  regulation.  And,  final- 
ly, may  be  quoted  the  language  of  the  court 
in  Grand  Trunk  R.  Co.  v.  Michigan  R.  Com- 
mission (D.  C.)  198  Fed.  1009,  as  follows: 
'That  requirements  of  track  connections  and 
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I  interchange  of  traffic  between  railroads,  im- 
I  posed  by  the  Michigan  statutes  previous  to 
1911,  do  not  amount  to  the  taking  of  prop- 
erty without  due  process,  needs  no  extended 
reference  to  authority."  See  also  Interstate 
Commerce  Commission  v.  Union  P.  R.  Co. 
222  U.  S.  541,  56  L.  ed.  308,  32  Sup.  Ct.  Rep. 
108.  That  the  state  courts  are  a  unit  upon 
the  same  proposition,  if  not  sufficiently  es- 
tablished by  the  citations  of  authority  al- 
ready made,  will  be  further  shown  by  a  ref- 
erence to  Junction  Creek  &  N.  1).  D.  &  I. 
Ditch  Co.  V.  Durango,  21  Colo.  194,  40  Pac 
356;  Com.  ex  rel.  Norton  Bd.  of  Trade  v. 
Norfolk  &  W.  R.  Ca  111  Va.  69,  68  S.  E. 
351 ;  Missouri,  K.  k  T.  R.  Co.  v.  Richardson,. 
25  Okla.  640,  106  Pac.  1108;  Canal  &  C.  R. 
Co.  V.  Orleans  R.  Co.  44  La.  Ann.  54,  10  So. 
389;  Norfolk  &  W.  R.  Co.  v.  Tidewater  R. 
Co.  105  Va.  129,  52  S.  E.  852;  Toledo  Consol. 
Street  R.  Ca  v.  Toledo  Electric  Street  R.  Co. 
50  Ohio  St  603,  36  N.  E.  312;  State  ex  rel. 
Goodwine  v.  Cadwallader,  172  Ind.  619,  87 
N.  £.  644,  89  N.  E.  319;  Atty.  Gen.  v.  Bos- 
ton &  A.  R.  Co.  160  Mass.  62,  22  L.R.A.  112,. 
35  N.  £.  252;  Mississippi  R.  Coounission  v. 
Yazoo  &  M.  Valley  R.  Co.  100  Miss.  695,  5& 
So.  668;  Com.  v.  Boston  Advertising  Co.  188 
Mass.  348,  69  L.R.A.  817,  108  Am.  St.  Rep. 
494,  74  N.  E.  601. 

Therefore,  it  must  be  said  that  the  con- 
clusion may  not  be  evaded  that  the  author- 
ities are  unanimous  in  declaring  that,  in 
dealing  with  public  utilities,  regulation  of 
use  within  the  dedicated  use  is  as  far  as  the- 
polioe  power  may  be  extended,  and  that  when 
the  regulation  exceeds  this,  it  is  always  void 
for  unreasonableness,  and  may,  depending 
upon  the  form  and  character  of  the  order,  be- 
also  void  as  an  attempt  to  take  property 
without  compensation,  in  violation  of  the 
constitutional  protection.  This  does  not 
mean  that  a  board  or  commission  authorized 
thereto  may  not  itself  exercise  the  power  of 
eminent  domain  and  so  take  property  for 
public  use.  But  when  such  board  or  com- 
mission attempts  to  do  this,  it  must  do  it 
after  compensation  paid  to  the  owner. 

From  this  consideration  of  the  railroad 
cases  we  pass  to  a  review  of  the  telephone 
cases  which  it  is  asserted  support  the  com- 
missioner's order.  They  are  but  two  in  num- 
ber. The  first  of  these  is  Billings  Mut 
Teleph.  Co.  v.  Rocky  Mountain  Bell  Teleph. 
Co.  (C.  C.)  155  Fed.  208.  The  circuit 
court  had  before  it  the  application  of  the 
Mutual  Telephone  Company,  doing  a  local 
business  in  Billings,  Montana,  for  an  order 
compelling  the  defendant  telephone  company 
to  permit  it  to  make  connections  and  use  the- 
latter's  long-distance  lines  and  service.  The- 
action  was  in  eminent  domain,  plaintiff  seek- 
ing a  decree  of  the  court  "upon  such  terms* 
and  for  such  compensation  as  the  court  may 
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deem  just,''  An<l  praying  that  "the  court  may 
proceed  by  law  to  determine  the  right  to  con- 
nect, and  the  value  of  the  services  and  use  of, 
defendant's  lines."  The  defendant  itself  was 
operating  a  competing  local  line  in  Billings, 
and  pleaded  this  and  other  facts,  declaring 
that  public  convenience  did  not  require  the 
connection;  that  the  result  of  the  order 
would  be  a  taking  of  defendant's  property 
for  no  higher  public  use,  and  therefore  a 
taking  unauthorized  by  law.  Many  other 
matters  of  special  defense  were  urged,  but 
the  foregoing  statement  is  sufficient  for  the 
purposes  of  the  present  consideration.  At 
the  outset,  then,  it  Is  to  'be  noted  that  tlie 
action  was  not  addressed  to  the  considera- 
tion of  any  regpilatory  measure  under  the 
police  power,  but  that  it  was  a  judicial  ac- 
tion where  the  power  of  eminent  domain  was 
sought  to  be  exercised.  Thus,  the  case  is 
founded  upon  the  fundamentals  that  de- 
fendant's property  was  to  be  taken,  and  that 
compensation  should  and  would  be  made  for 
such  taking.  The  defenses,  one  and  all, 
were  grounded  upon  the  proposition  that, 
even  in  eminent  domain  proceedings,  defend- 
ant's property  could  not  be  taken  excepting 
for  a  higher  use,  and  that  the  use  contem- 
plated was  not  a  higher  use.  The  decision  of 
the  court  quotes  §  14,  art.  15  of  the  Con- 
stitution of  Montana,  as  follows:  "Anv  as- 
Hociation  or  corporation,  or  the  lessees  or 
managers  thereof,  organized  for  the  purpose, 
or  any  individual,  shall  have  the  right  to 
construct  or  maintain  lines  of  telegraph  or 
telephone  within  this  state,  and  connect  tlie 
same  with  other  lines;  and  the  legislative 
assembly  shall,  by  general  law  of  uniform 
operation,  provide  reasonable  regulations  to 
give  full  effect  to  this  section."  Following 
this  constitutional  authorization,  the  Civil 
Code  of  Montana  reaffirmed  the  constitution- 
al declaration  as  to  the  right  of  telephone 
companies  to  connect  with  each  other's  lines, 
and  further  declared  that  in  case  they  could 
not  do  this  by  agreement,  proceedings  might 
be  taken  "and  the  damages  assessed  and  the 
right  of  connection  granted,  as  provided  in 
the  Code  of  Civil  Procedure."  It  is  argued 
by  respondent  that  the  legislature  so  de- 
clared because  there  was  in  existence  no  ad- 
ministrative board  vested  with  power  to  fix 
or  withhold  compensation.  We  cannot,  of 
course,  judicially  know  this  to  be  true,  but 
certain  it  is  that  the  legislature  of  Montana 
regarded  such  a  use  as  a  taking  of  property 
referable  to  the  power  of  eminent  domain, 
and  made  provision  accordingly.  This, 
moreover,  was  the  view  of  the  learned  circuit 
judge,  as  will  abundantly  appear  from  the 
language  of  his  opinion.  His  holding  was 
that  the  defendant  had  "erected  its  system 
subject  to  reasonable  impositions  that  might 
be  put  upon  it  by  the  Constitution  and  laws 
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of  the  state,"  and  that  it  was  therefore  un- 
der a  duty  "to  allow  such  a  connection  and 
use."  And,  says  the  court,  "the  spirit  of  the 
Constitution  and  the  letter  of  the  laws  of 
the  state  in  which  defendant  operates  its 
lines  compel  it,  under  its  primal  duty  to  the 
public,  to  yield  to  the  right  of  plaintiff  com- 
pany to  connect  its  line  with  the  defendant's, 
and  to  enjoy  the  use  thereof  in  a  reasonable 
and  effective  way,  provided,  of  course,  dam- 
ages are  paid  as  required  by  law."  We  are  un- 
able to  perceive  how  this  case  can  success* 
fully  be  called  to  the  support  of  an  adminis- 
trative order  which  respondent  earnestly  in- 
sists is  referable  to  the  police  power  alone, 
and  which  refuses  to  recognize  any  right  of 
compensation  for  the  taking  of  the  use. 

The  only  other  case  cited  by  respondents 
is  Pioneer  -  Teleph.  &  Teleg.  Co.  v.  Grant 
County  Rural  Teleph.  Co.  —  Okla.  — ,  119 
Pac.  968.  The  supreme  court  of  Oklahoma 
granted  a  rehearing  in  the  case,  and  for  this 
reason  undoubtedly  the  decision  does  not  ap- 
pear in  the  authorized  volumes  of  the  Okla- 
homa reports,  but  it  may  be  treated  as  an 
existing  decision  meriting  consideration  for 
the  principles  which  it  may  announce,  and 
the  reasoning  upon  which  they  may  be  based. 
The  application  was  by  the  Grant  County 
Rural  Telephone  Company  to  compel  the 
Pioneer  Telephone  &  Telegraph  Company  to 
permit  it  to  make  connections..  The  peti- 
tioning company  was  a  mutual  company 
operating  locally.  Both  companies  were 
organized  under  the  Constitution  and  laws 
of  Oklahoma.  Section  5  of  article  9  of 
that  Constitution  provides  that  *'all  tele- 
phone and  telegraph  lines,  operated  for 
hire,  shall  each,  respectively,  receive  and 
transmit  each  other's  messages  without 
delay  or  discrimination,  and  make  physi- 
cal connections  with  each  other's  lines, 
under  such  rules  and  regulations  as  shall  be 
prescribed  by  law,  or  by  any  commission 
created  by  this  Constitution,  or  any  act  of 
the  legislature  for  that  purpose."  Section 
18  of  article  9  of  the  Constitution  authorised 
the  creation  of  a  commission  haying  "the 
power  and  authority,  to  be  charged  with  the 
duty,  of  supervising,  regulating,  and  control- 
ing  all  transportation  and  transmission  com- 
panies doing  business  in  this  state."  This 
corporation  commission!  had  ordered  the  ap- 
pealing company  to  permit  connection  to  be 
made.  The  court  of  Oklahoma  found  and 
declared:  "The  appellant  is  engaged  in  a 
general  public  telephone  business  throughout 
the  state,  furnishing  exchange  telephone 
service  from  various  exchange  plants  located 
in  many  cities  and  towns  within  the  state, 
including  the  city  of  Pond  Creek,  and  also 
furnishing  toll  or  long-distance  service  over 
its  toll  or  long-distance  lines  constructed 
generally  throughout  the  state,  including  toll 
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or  long-distance  service  to  and  from  the  city 
of  Pond  Creek."  The  decision  of  the  court 
declares :  "When  appellant  procured  its  char- 
ter and  its  franchise  to  engage  in  this  public 
service  business,  it  did  it  with  the  full  knowl- 
edge that  it  thereby  became  an  agency  of  the 
state,  subject  to  its  control  and  regulation, 
under  the  exercise  of  its  police  power,  for  the 
comfort  and  convenience  of  the  citizens  of 
the  state  ( 31  Cyc.  002 ) ,  subject  to  the  condi- 
tion that  appellant's  property  should  not  be 
taken  except  by  due  process  of  law.  When 
a  fair  and  just  compensation  is  afforded  for 
such  convenience,  facility,  and  service,  that 
constitutional  requirement  is  satisfied.  The 
order  of  the  commission  as  modified  must  be 
affirmed."  What,  then,  is  this  decision?  It 
is  that  the  appellant  company  had  taken  its 
franchise  from  the  state  of  Oklahoma,  and 
had  engaged  in  business  subject  to  its  Consti- 
tution and  its  laws ;  that  the  Constitution  re- 
quired such  telephone  companies  to  permit 
connections  with  others  and  the  use  by  such 
others  of  their  instrumentalities;  moreover, 
that  this  precise  thing  was  the  business  in 
which  the  appellant  company  was  engaged. 
It  had  dedicated  its  property  to  the  public 
use  of  furnishing  such  long-distance  service 
to  local  companies.  Therefore,  the  order 
compelling  the  company  to  permit  a  connec- 
tion with  the  Grant  County  Rural  Company 
was  not  the  taking  of  appellant's  property 
for  a  new  use,  but  was  a  mere  regulation 
of  the  use  which  it  was  obliged  by  its  char- 
ter, accepted  under  the  Constitution  of  Okla- 
homa, to  acknowledge,  and  the  use  to  which 
in  fact  it  had  publicly  dedicated  its  property. 
Herein  the  case  is  similar  to  the  Florida 
Terminal  Railway  Case,  above  discussed  and 
distinguished  from  Louisville  &  N.  R.  Co.  v. 
Central  Stock  Yards  Co.  212  U.  S.  132,  53 
L.  ed.  441,  29  Sup.  Ct.  Rep.  246,  where  the 
demand  for  the  right  to  occupy  and  use  the 
terminal  facilities  of  a  railroad  company 
which  had  not  dedicated  its  property  to  such 
a  public  use  was  held  to  be  an  effort  to  take 
that  property  within  the  meaning  of  the 
Constitution.  And,  finally,  it  is  to  be  noted 
that  the  supreme  court  of  Oklahoma,  in  the 
last  two  sentences  quoted  from  its  opinion, 
itself  makes  distinct  recognition  and  affirm- 
ance of  the  fact  that  fair  and  just  compensa- 
tion must  be  granted  to  comply  with  the 
constitutional  requirement  against  unlawful 
taking.  Again,  we  fail  to  perceive  any  force 
to  this  decision  as  applied  to  the  present 
case,  where  under  the  charter  of  the  peti- 
tioning company  was  not  subjected  to  any 
such  right  of  connections,  and  where  the 
company  had  never  dedicated  its  property 
to  such  use  by  competing  lines. 

The  principles  to  be  deduced  from  the  au- 
thorities may  be  thus  summed  up:  Such  a 
use  by  physical  connection  between  two  tele- 
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phone  companies  could  not  be  decreed  by  any 
court  or  commission,  in  the  absence  of  an 
authorizing  statute.  Where  the  Constitution 
or  laws  of  a  state  declare  that  such  use  shall 
be  permitted*  it  will  be  held  that  a  corpora- 
tion or  an  individual  which  thereafter  enters 
upon  the  business  does  so  having  in  law  dedi- 
cated its  property  to  this  public  use;  that 
is  to  say,  to  the  use  of  allowing  even  compet- 
ing lines  to  make  connection  with  and  use  of 
its  telephone  service.  Where,  regardless  of 
such  constitutional  or  statutory  provision,  a 
company  has  actually  dedicated  its  property 
to  such  use,  it  will  not  be  allowed  to  indulge 
in  unjust  discrimination  by  arbitrarily  refus- 
ing to  one  the  connection  and  use  which  it 
has  permitted  to  others.  In  these  two  class- 
es of  cases  there  is  no  change  of  use,  and 
consequently  no  taking  of  property,  but  there 
is  a  regulation  of  use,  and  the  compensation 
to  be  allowed  need  not  necessarily  be  a  com- 
pensation paid  in  advance  other  than  such 
as  will  equitably  compensate  for  the  cost  of 
connection,  but  will  be  a  compensation  for 
the  future  service  which  may  be  fairly  ad- 
justed by  rates  and  tolls.  In  all  other  cases 
such  an  order  for  a  physical  connection  does 
involve  a  taking  of  property  within  the  Con- 
stitution, for  which  compensation  must  be 
made.  It  would  seem  that  the  matter  would 
become  quite  apparent  if  the  order  in  this 
case  had  decreed  that,  for  the  transmission 
of  messages,  the  Pacific  Telephone  Company 
should  turn  over  its  agencies  and  instru- 
mentalities to  the  Glenn  county  and  Tehama 
county  companies  for  one  hour  out  of  each 
twenty-four.  That  the  order  actually  made 
requires  the  Pacific  Telephone  Company  to 
do  this  same  thing  for  five  minutes  or  ten 
minutes  at  a  time  during  any  and  every  hour 
of  the  day  may  tend  to  obscure  the  fact  that 
it  is  a  taking,  but  does  not  change  it. 

In  this  connection  we  cannot  do  better 
than  to  quote  at  some  length  from  the  well- 
considered  case  of  State  ex  rel.  Goodwine  v. 
Cadwallader,  172  Ind.  619,  87  N.  E.  644, 
where  the  supreme  court  of  Indiana  had 
under  consideration  some  of  these  very 
questions:  "By  analogy  and  by  statute, 
where  they  are  constructed  or  maintained 
for  the  public  for  profit,  or  charges  are  made 
for  their  use,  individuals  conducting  tele- 
plwone  exchanges  are  subject  to  the  same 
obligations  as  corporations  with  respect  to 
equal  facilities  and  equal  charges,  and  free- 
dom from  discrimination  and  partiality  as 
against  any  person,  persons,  or  corporations 
in  like  situation,  conducting  a  lawful  busi- 
ness. Burns's  Anno.  Stat.  1908,  §  5802. 
This  duty  does  not  amount  to  an  absolute 
requirement  that  one  company  or  individual 
shall  furnish  the  patrons  of  another  the  use 
of  its  or  his  exchange  and  lines,  unless  it 
has  been  voluntarily  undertaken,  so  that  he 
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«r  it  may  not  afterward  discriminate  in 
eUasiflcation.  Patrons  of  the  corporation 
or  imdividual  contracted  with  are  hound  to 
know  that,  in  the  absence  of  an  undertaking 
so  to  do,  another  corporation  or  individual 
is  not  bound  to  subject  its  or  his  property 
to  their  use  by  direct  or  unrestricted  use  of 
their  lines.  Telephone  exchanges  conducted 
for  the  benefit  of  the  public  for  compensa- 
tion may  fairly  be  said  to  be  impressed  with 
a  public  interest,  but  their  public  character 
depends  upon  the  nature,  and  not  the  extent, 
of  their  business.  Each  agency  or  exchange 
conducted  by  a  corporate  entity  or  individ- 
ual is  separate  and  distinct  from  all  others 
with  respect  to  the  conduct  of  its  business 
and  in  its  relation^  to  the  public,  and  owes 
duties  of  an  impartial  character,  and  free 
from  discrimination,  to  all  who  are  like  cir- 
cumstanced. The  fact  that  it  is  a  quasi 
public  agent,  by  reason  of  being  impressed 
with  a  public  interest,  is  only  so  to  the  ex- 
tent that  it  owes  an  impartial  duty  to  all 
with  respect  to  its  particular  capacity  and 
undertakings  from  its  or  his  own  initiative 
agreement  or  consent.  If  this  were  not  true, 
it  will  readily  be  seen  that  anyone  who  saw 
fit  could,  by  establishing  a  telephone  ex- 
change and  procuring  few  or  many  patrons, 
or  if  a  once  extensive  field  of  operations  had 
existed  when  the  relation  began,  which  fur- 
nished the  consideration,  but  had  dwindled 
to  small  proportions,  so  that  there  would  be 
practically  no  return  to  the  one  for  the  serv- 
ice to  the  other,  insist  upon  connection 
with  and  service  through  indefinite  exten- 
sions, and  produce  an  inequality  which  in 
itself  would  be  inequitable  and  lacking  in 
consideration.  If  the  right  to  such  connec- 
tion were  once  admitted  to  exist,  as  an 
abstract  right,  it  would  not  depend  upon  the 
number  of  patrons,  but  upon  the  question  of 
individual  right,  and  it  must  be  based  upon 
that  right,  if  it  exists  at  all,  in  the  absence 
of  contract,  express  or  implied,  for  there 
would  be  no  means  of  determining  where  the 
particular  plant,  exchange,  or  property  be- 
comes, or  ceases  to  be,  impressed  with  a 
public  interest.  It  could  only  be  thus  im- 
pressed by  the  character  of  the  use,  and  not 
by  the  number  of  users.  The  effect  would 
be  the  destruction  of  the  private  right  of 
contract,  and  would  amount  to  practical  con- 
fiscation of  another's  property.  When  a 
business  becomes  that  of  a  common  carrier, 
it  becomes  impressed  with  the  oonunon-law 
duty  of  receiving  from  a  connecting  carrier 
and  transporting  commodities,  the  same  as 
if  offered  by  an  individual,  and  so  here  re- 
lator and  his  patrons  through  him,  upon 
compliance  with  the  reasonable  rules  and 
regulations  and  payment  of  the  compensa- 
tion which  is  ordinarily  charged  to  others, 
would  be  entitled  to  have  his  and  their 
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messages  handled  and  transmitted  by  ap- 
pellee's exchange;  but  that  is  a  very  differ- 
ent thing,  in  the  absence  of  contract,  from 
the  demand  that  a  physical  connection  shall 
be  maintained  involuntarily,  and  as  of  right, 
when,  from  the  character  of  the  business 
itself,  the  control  of  appellee's  plant  would 
be,  in  a  measure,  wrested  from  him  and  sub- 
jected to  the  administration  of  another,  or 
many  others.  The  private  right  of  property 
and  of  contract  may  not  be  thus  interfered 
with,  and  we  are  treating  now  only  the  rela- 
tions of  these  quasi  public  utilities,  where 
there  is  no  statutory  regulation  and  no  con- 
tractual relation,  express  or  implied." 

There  can  be  no  escape  then  from  the  con- 
clusion that  the  order  here  before  us  involves 
a  taking  of  the  property  within  the  meaning 
of  the  Constitution,  and  that  the  taking, 
without  regard  to  the  authority  of  the  com- 
missioners to  exercise  the  power  of  eminent 
domain,  is  a  taking  without  compensation, 
respondent  itself  insisting  upon  this  view  of 
the  case,  saying:  **The  commission  has  at 
no  time  contended  or  admitted  that  any 
compensation  is  due  petitioner  for  a  taking 
of  its  property.  The  compensation  referred 
to  is  compensation  to  be  paid  to  petitioner 
for  services  rendered  in  receiving  and  trans^ 
mitting  long-distance  telephone  messages." 
It  therefore  stands  admitted,  as  indeed  it 
must,  that  for  the  taking  no  compensation 
whatsoever  is  made.  And,  of  course,  it  can- 
not be  contended,  and  is  not  contended,  that 
an  apportionment  of  rates  or  tolls  for  a 
service  to  be  rendered  in  the  future  is  a  com- 
pensation for  the  present  taking  of  prop- 
erty, and  as  little  can  it  be  said  that  the 
allocation  of  such  rates  and  tolls  to  be 
earned  in  the  future  can  ever  measure  up  to 
the  constitutional  requirement  that  prop- 
erty shall  not  be  taken  without  compensa- 
tion first  made  and  paid  to  the  owner.  Atty. 
Gen.  V.  Old  Colony  R.  Co.  160  Mass.  62,  22 
L.R.A.  112,  36  N.  E.  262. 

This  consideration  has  been  addressed 
principally  to  the  proposition  of  the  taking 
of  property  by  the  subjection  of  it  to  a  new 
use.  There  is,  however,  within  this  case,  as 
has  previously  been  outlined,  the  further 
contention  that  there  is  an  additional  tak- 
ing, in  that  the  property  of  the  company  is 
turned  over  to  the  use  of  a  competing  com- 
pany, to  the  manifest  and  proved  injury  to 
petitioner's  local  business.  We  need  not 
dwell  upon  this  further  than  to  say  that  it 
is  well  established  by  the  quotations  and 
citations  above  given,  that  this  is  an  added 
element  of  injury  in  the  taking,  and  a  proper 
matter  for  compensation. 

There  is  left  for  consideration  one  other 
proposition  which  is  not  presented  in  argu- 
ment, but  which  necessarily  arises  under  the 
interpretation  which  we  have  given  to  the 
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amended  proviBions  of  our  Constitution. 
That  interpretation,  as  we  have  said,  makes 
paramount,  even  to  the  Constitution  itself, 
the  powers  which  the  legislature  may  see  fit 
to  confer  upon  the  railroad  commission. 
Amongst  those  powers  is  that  which  author- 
izes the  commission  to  sit  as  a  tribunal  in 
the  exercise  of  the  power  of  eminent  domain, 
and  to  fix  compensation  under  its  awards. 
This  clearly  is  a  power  at  variance  with  that 
constitutional  provision  above  quoted,  which 
declares  that  compensation  for  the  taking  of 
property  shall  be  assessed  by  a  jury  and  paid 
into  court.  It  is  the  equivalent  of  saying 
that  in  the  case  of  public  utilities  the  power 
of  eminent  domain  shall  be  exercised  and 
damage  assessed  by  the  railroad  commis- 
sion, while  the  owners  of  all  other  kinds  of 
property  shall  have  this  assessment  made  in 
court  by  a  jury.  Conceding  this  discrimina- 
tion to  be  valid  so  far  as  the  state  Constitu- 
tion is  concerned,  either  because  it  is  an 
amendment  superior  to. all  constitutional 
provisions,  or  because,  from  the  nature  of 
public  utilities  and  the  difficulties  in  assess- 
ing damages  for  the  taking,  a  distinction 
may  be  drawn  and  a  different  mode  pro- 
vided, there  is  still  left  the  problem  whether 
or  no  the  rights  of  public  utilities  are  vio- 
lated, in  that  this  would  be  a  denial  to  them 
of  the  equal  protection  of  the  law.  This 
problem  is  of  no  practical  consequence  in  the 
present  case,  for,  as  has  been  said,  there  is 
no  contention  upon  the  part  of  the  respond- 
ent that  it  allowed  any  compensation  what- 
ever for  the  taking  of  property. 

In  the  consideration  of  this  problem  our 
Constitution  (art.  1,  §  14)  is  to  be  read  as 
though  amended  by  the  proviso  that  in  the 
case  of  all  public  utilities  the  power  of  emi- 
nent domain  may,  by  authority  of  the  legis- 
lature, be  vested  in  the  railroad  commis- 
sion, with  power  to  that  body  to  determine 
the  public  convenience  or  necessity,  and 
make  an  award  for  damages  without  the  in- 
^r  vent  ion  of  a  jury.  The  requirement  of  a 
jury  and  of  a  prepayment  of  damages  is  not 
a  part  of  the  Federal  Constitution,  nor  of 
that  of  many  of  our  states.  It  is  in  those 
jurisdictions  quite  a  common  practice  to 
create  boards  and  commissions  to  exercise 
the  power  on  behalf  of  the  fatate,  and  to 
make  awards  between  litigants.  It  is  cer- 
tainly true  that  in  the  vast  modern  develop- 
ment of  public  utilities  in  their  multifarious 
activities,  in  their  complicated  interrela- 
tions, where  a  taking  of  property  is  involved, 
a  g^eat  saving  of  time  and  a  more  just 
award  may  be  expected  from  a  learned, 
skilled,  and  dispassionate  tribunal  such  as 
the  railroad  commission,  than  can  ever  be 
hoped  for  from  the  haphazard  verdicts  of 
juries.  And  very  good  reasons  therefore  ap- 
pear why,  for  the  benefit  of  the  state  as 
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well  as  for  the  benefit  of  the  public  serv* 
ice  companies,  awards  as  to  the  latter  should 
be  made  by  this  body,  and  not  by  a  jury.  It 
is  therefore  concluded  that  no  violence  is 
done  to  the  rights  of  petitioner  under  the 
Constitution  of  the  United  States  by  this 
proviso  of  the  state  Constitution  author- 
izing the  railroad  commission  to  exercise 
the  power  of  eminent  domain  and  assess 
damages  for  a  taking  of  property. 

But  while  the  compensatory  award  in  such 
cases  rests  with  the  railroad  commission,  it 
is  still  the  duty  of  that  commission  to  make 
compensation  for  such  a  taking.  This  not 
only  by  virtue  of  article  1  of  §  14  of  tlie 
Cohstitution,  but  as  well  by  the  provisions 
of  the  public  utilities  act  itself.  For  exam- 
ple, in  §  41,  dealing  with  the  taking  of  prop- 
erty through  the  use  thereof,  the  act  de- 
clares that  the  railroad  commission  shall 
''prescribe  a  reasonable  compensation  and 
reasonable  terms  and  conditions  for  the  joint 
use.*'  We  do  not  find  in  the  public  utilities 
act  any  intent  to  deprive  a  public  utility 
whose  property  is  so  taken,  of  the  compensa- 
tion in  advance,  which  is  the  due,  under  our 
state  Constitution,  of  the  owner  of  any  other 
kind  of  property.  So  that,  while  in  this 
class  of  cases,  the  jury  is  eliminated,  and 
the  award  of  the  railroad  commission  substi- 
tuted for  the  jury's  verdict,  it  still  remains, 
as  a  part  of  our  Constitution,  that  the  com- 
pensation decreed  to  the  public  utility  for  a 
taking  of  its  property  shall  be  paid  in  ad- 
vance of  such  actual  taking. 

We  may  now  sum  up  our  conclusions  as 
follows : 

1.  The  Constitution  has,  in  the  railroad 
commission,  created  both  a  court  and  an  ad« 
ministrative  tribunal. 

2.  The  Constitution  has  authorized  the 
legislature  to  confer  additional  and  different 
powers  upon  this  commission  touching  public 
utilities,  unrestrained  by  other  constitution- 
al provisions. 

3.  The  legality  of  such  powers  as  the  leg- 
islature has  or  may  thus  confer  upon  the 
commission,  if  cognate  and  germane  to  the 
subject  of  public  utilities,  may  not  be  ques- 
tioned under  the  state  Constitution. 

4.  That  therefore  the  deprivation  of  juris- 
diction of  the  courts  of  the  state  may  not  bo 
questioned. 

5.  That  therefore  the  reasonableness  of  ths 
railroad  commission's  orders  and  decrees 
may  not  be  inquired  into  by  any  court  of 
this  state,  and  consequently  is  of  Federal 
cognizance  only. 

6.  That  the  right  to  exercise  the  power  of 
eminent  domain  in  matters  involving  public 
utilities  has  been  vested  by  the  legislature 
in  the  railroad  commission,  and  that  the 
exercise  of  this  power  and  the  making  of 

^awards  thereunder  without  the  intervention 
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mnd  verdict  of  a  jury  are  not  in  violation  of 
the  Constitution  of  this  state  or  of  the 
United  SUtes. 

7.  That  payment  of  such  awards  must  be 
made  in  advance  of  the  actual  taking. 

8.  That  the  order  in  question  involves  an 
exercise  of  the  power  of  eminent  domain,  and 
not  of  the  police  power. 

0.  That  the  order  in  question  admittedly 
gives  no  compensation  for  the  taking  of  pe- 
titioner's property,  and  is  therefore  void  by 
force  and  virtue  of  the  Constitution  of  the 
state  and  of  the  United  States. 

10.  That  the  order  in  question  must  there- 
fore be,  and  it  hereby  is,  annulled. 

Wo  concur:     liorigan,  J.;  MelTin,  J. 

81o08y  J.,  concurring: 

I  agree  with  the  conclusion  that  the  order 
under  review  should  he  annulled,  and  concur 
in  the  judgment  so  declaring,  but  cannot 
assent  entirely  to  the  reasoning  by  which 
this  result  is  reached.  Important  as  is  the 
determination  of  the  right  of  the  railroad 
commission  to  order  the  physical  connection 
which  it  has  here  directed  to  be  made  be- 
tween the  lines  of  the  petitioner  and  those 
of  the  Glenn  and  Tehama  companies,  more 
important  still  is  the  correct  ascertainment 
of  the  extent  of  the  power  of  this  court  to 
review  orders  of  the  railroad  commission 
under  the  writ  provided  for  in  §  67  of  the 
public  utilities  act,  or  otherwise.  What 
orders  may  be  reviewed,  what  claims  of 
right  may  be  examined  here  7  The  correct 
determination  of  these  questions  lies  at  the 
base  of  the  decision,  not  only  of  the  partic- 
ular case  before  us,  but  of  similar  proceed- 
ings already  pending,  and  numerous  others 
which  will  undoubtedly  be  brought  to  test 
the  exercise  by  the  railroad  commission  of 
the  authority  vested  or  believed  to  be  vested 
in  it.  I  think  it  proper,  therefore,  to  state, 
in  some  detail,  my  views  on  these  funda- 
mental questions,  and  to  point  out  how  far 
those  views  are  not  in  complete  accord  with 
the  conclusions  expressed  in  Justice  Hen- 
shaw's  opinion. 

The  courts  of  this  state  derive  their  pow- 
ers and  jurisdiction  from  the  Constitution 
of  the  state.  The  constitutional  jurisdiction 
can  neither  be  restricted  nor  enlarged  by 
legislative  act.  An  attempt  to  take  away 
from  the  courts  judicial  power  conferred 
upon  them  by  the  Constitution,  or  to  impose 
upon  them  judicial  powers  not  granted  or 
authorized  to  be  granted  by  the  Constitu- 
tion, is  void.  This  declaration  is  not  only 
in  accord  with  the  decisions  elsewhere  (Mar- 
bury  V.  Madison,  1  Cranch,  137,  2  L.  ed.  60) , 
but  has  been  held  by  this  court  from  the 
early  history  of  the  state  (Thompson  v.  Wil- 
liams, 6  Gal.  88;  Hicks  v.  BeU,  3  Gal.  210; 
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BuTgoyne  v.  San  Francisco,  5  Cal.  9;  Par- 
sons V.  Tuolumne  County  Water  Co.  5  Cal. 
43,  68  Am.  Dec  76;  People  v.  Applegate,  6 
CaL  296;  Fitzgerald  v.  Urton,  4  Cal.  235; 
Wilson  V.  Boach,  4  Cal.  362;  Zander  v.  Coe, 
6  Cal.  230;  Haight  v.  Gay,  8  Cal,  297,  68  Am. 
Dec.  323;  People  v.  Peralta,  3  Ca\.  379; 
Caulfield  ▼.  Hudson,  3  CaL  389;  Re  Jessup, 
81  Cal.  408,  6  UHJl.  604,  21  Pac.  976,  22 
Pae.  742,  1028;  Tulare  v.  Hevren,  126  Cal. 
226,  228,  68  Pae.  530;  Chinn  v.  Superior  Ct. 
156  Cal.  479,  105  Pac.  580).  It  is  still  the 
rule  except  in  so  far  as  it  may  have  been 
modified  by  changes  in  the  Constitution 
itself. 

By  the  amendment  in  1911  of  §  22  of  ar- 
ticle 12,  creating  a  railroad  commission,  it 
is  provided  that  "no  provision  of  this  Con- 
stitution shall  be  construed  as  a  limitation 
upon  the  authority  of  the  legislature  to  con- 
fer upon  the  railroad  commission  additional 
powers  of  the  same  kind,  or  different  from 
those  conferred  herein,  which  are  not  incon- 
sistent with  the  powers  conferred  upon  the 
railroad  commission  in  this  Constitution, 
and  the  authority  of  the  legislature  to 
confer  such  additional  powers  is  expressly 
declared  to  be  plenary  and  unlimited  by  any 
provision  of  this  Constitution."  And  §  23 
of  the  same  article,  defining  public  utilities 
and  declaring  that  they  are  subject  to  the 
control  and  regulation  of  the  railroad  com- 
mission, provides  that  "the  right  of  the  legis- 
lature to  confer  powers  upon  the  railroad 
conunission  respecting  public  utilities  is 
hereby  declared  to  be  plenary  and  to  be  un- 
limited by  any  provision  of  this  Constitu- 
tion." To  the  extent,  then,  that  the  legis- 
lature has  acted  in  conferring  powers 
(germane  to  the  subject  of  the  regulation 
and  control  of  public  utilities)  upon  the 
railroad  commission,  it  necessarily  follows 
that  the  validity  of  such  grant  of  powers  is 
not  to  be  questioned  by  reason  of  any  other 
provision  of  the  state  Constitution.  This 
position  is  fully  developed  in  Justice  Hen- 
shaw's  opinion.  It  would  seem  to  follow, 
too,  that  if  a  legislative  grant  of  power  to 
the  railroad  conunission  is  so  extensive  in 
terms  as  to  exclude  or  limit  the  power  of 
any  court  to  question  or  review  the  order  of 
the  commission,  such  exclusion  or  limitation 
must  be  recognized  as  valid,  although  it 
amoimts  to  a  restriction  of  a  part  of  the 
jurisdiction  coiiferred  upon  the  courts  by 
other  parts  of  the  Constitution.  If  the  leg- 
islature has  plenary  power  to  confer  powers 
upon  the  railroad  commission,  it  may  de- 
clare that  the  orders  of  the  railroad  com- 
mission shall  be  final  and  conclusive,  and 
not  subject  to  review  by  any  court  of  this 
state.  Such  declaration  would  be  an  exer- 
cise of  the  unlimited  power  of  the  l^sla- 
ture  to  confer  additional  powers  upon  the 
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railroad  commiflsion.  If  the  legislature  may, 
as  a  part  of  its  grant  of  powers  to  the  rail- 
road commission,  take  away  all  right  of  the 
courts  to  review  the  orders  of  the  commis- 
sion, manifestly  it  may  take  away  a  part  of 
such  right  by  providing  that  the  acts  of  the 
commission  shall  be  subject  to  only  a  limited 
and  specified  review.  There  can,  then,  be  no 
objection,  under  the  Constitution  of  this 
state,  to  the  provision  of  the  public  utilities 
act  (§67)  that  "no  court  of  this  state  (ex- 
cept the  supreme  court  to  the  extent  herein 
specified)  shaH  have  jurisdiction  to  review, 
reverse,  correct,  or  annul  any  order  or  de- 
cision of  the  commission,  or  to  suspend  or  de- 
lay the  execution  or  operation  thereof,  or  to 
enjoin,  restrain,  or  interfere  with  the  com- 
mission in  the  performance  of  its  official 
duties;  provided,  that  the  writ  of  mandamus 
shall  lie  from  the  supreme  court  to  the  com- 
mission in  all  proper  cases."  I  fully  agree 
therefore,  with  Justice  Henshaw's  view 
that  §  67  of  the  public  utilities  act  is  valid 
and  effective  in  so  far  as  it  takes  from  every 
court,  except  the  supreme  court,  the  power 
to  review  or  suspend  any  order  of  the  com- 
mission, and  in  so  far  as  it  takes  from  the 
supreme  court  the  power  to  review  such  or- 
ders in  any  mode  other  than  those  specially 
permitted  by  the  act,  to  wit,  by  writ  of  re- 
view or  mandamus. 

But  the  conclusion  that  the  amendments 
to  §§  22  and  23  of  article  12  of  the  Con- 
stitution authorize  the  legislature  to  take 
away  or  to  limit  the  jurisdiction  of  the 
courts  with  respect  to  orders  and  decisions 
of  the  railroad  commission  does  not  carry 
with  it  the  conclusion  that  the  legislature  is 
authorized  to  enlarge  the  constitutional  jur- 
isdiction of  any  court  of  this  state.  These 
amendments  do  not  give  to  the  legislature 
any  right  to  alter  the  jurisdiction  of  the 
courts,  except  to  the  extent  that  such  altera- 
tion is  involved  in  a  grant  of  power  to  the 
railroad  commission.  To  say  that  the  or- 
ders of  the  railroad  commission  shall  not 
be  subject  to  review  is  to  confer  upon  the 
railroad  commission  a  greater  or  more  ab- 
solute power  than  it  would  have  if  its  or- 
ders were  subject  to  review  in  the  regular 
course  of  judicial  procedure.  To  say,  how- 
ever, that  any  court  shall  have  a  jurisdic- 
tion beyond  that  conferred  upon  it  by  the 
Constitution  to  review,  annul,  or  modify  an 
order  of  the  railroad  conunission  is  not  to 
grant  additional  or  other  powers  to  the  rail- 
road commission.  It  is,  on  the  contrary,  to 
limit  the  power  of  the  railroad  commission, 
and  to  grant  additional  powers  to  the  courts. 
There  is  nothing  in  the  amendments  of  1911 
which  authorizes  such  extension  by  the  l^is- 
lature  of  the  jurisdiction  of  the  courts.  The 
rule  must  therefore  be  now,  as  it  has  always 
been,  that  any  legislative  attempt  to  confer 
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upon  the  courts  powers  beyond  those  confer- 
red by  the  Constitution  is  void. 

The  jurisdiction  of  the  supreme  court  is 
carefully  defined  by  the  ConstituticMU  The 
court  has  jurisdiction  on  appeal  from  the 
superior  court  in  certain  cases.  It  also  has 
appellate  jurisdiction  in  matters  pending  be- 
fore a  district  court  of  appeal  which  shall  be 
ordered  by  the  supreme  court  to  be  trans- 
ferred to  itself,  and  it  has  original  jurisdic- 
tion to  issue  writs  of  mandamus,  certiorari, 
prohibition,  and  habeas  corpus,  and  all  other 
writs  necessary  or  proper  to  the  complete 
exercise  of  its  appellate  jurisdicticm.  The 
public  utilities  act  does  not  attempt  to  con- 
fer upon  this  court  any  appellate  jurisdic- 
tion. Under  the  views  already  expressed,  it 
is  not  competent  for  the  l^slature  to  con- 
fer upon  the  supreme  court  any  original 
jurisdiction  which  is  not  embraced  within 
one  or  the  other  of  the  writs  above  men- 
tioned, t.  e.,  mandamus,  certiorari,  prohibi- 
tion, and  habeas  corpus,  and  all  other  writs 
necessary  or  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction. 

Section  67  of  the  act  provides  that  the 
party  against  whom  a  decision  is  rendered 
by  the  railroad  commission  may  apply  to 
the  supreme  court  for  a  writ  of  certiorari 
or  review  for  the  purpose  of  having  the 
lawfulness  of  the  order  inquired  into  and  de- 
termined. The  writ  of  review  (certiorari) 
is  one  of  the  writs  which,  under  §  4  of  art- 
icle 6  of  the  Constitution,  is  within  the 
original  jurisdiction  of  the  supreme  court. 
To  the  extent,  then,  that  certiorari  is  an  ap- 
propriate remedy  to  review  the  orders  of  the 
commission,  this  court  would  have  had  pow- 
er to  issue  such  a  writ  if  the  ptLblic  utilities 
act  had  been  silent  on  the  subject  of  the 
right  of  the  courts  to  examine  the  acts  of 
the  commission.  And,  considering  the  settled 
rule  with  respect  to  the  power  of  the  legis- 
lature to  enlarge  the  constitutional  jurisdic- 
tion of  the  courts,  the  power  to  issue  a  writ 
of  review,  and  to  dispose  of  the  questions 
arising  under  it,  is  to  be  regarded  as  derived 
primarily  from  the  Constitution,  rather 
than  from  §  67  of  the  public  utilities  act. 

The  writs  embraced  in  the  grant  of  origi- 
nal jurisdiction,  contained  in  §  4  of  article 
6  of  the  Constitution,  are  the  designated 
writs  as  they  were  imderstood  and  defined  at 
the  time  the  Constitution  was  adopted,  and 
the  legislature  has  no  power  to  extend  the 
scope  of  the  writs  as  thus  limited.  Maurer 
V.  Mitchell,  53  Cal.  291 ;  Camron  v.  Kenfield^ 
^7  Cal.  550.  The  writ  of  review,  as  is  well 
settled  in  this  state,  is  issued  only  to  an  of- 
ficer or  tribunal  exercising  judicial  func- 
tions. It  lies  for  the  purpose  of  reviewing 
only  judicial  or  quasi  judicial  proceedings. 
People  ex  rd.  McDonald  v.  Bush,  40  Cal. 
346;  Quinchard  v.  Alameda^  113  Cal.  664,  46 
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Pac  856;  Cook  v.  Civil  Service  CommiBaion, 
160  Cal.  589,  117  Pac.  663.  It  does  not  lie 
to  review  errors  of  fact  or  law,  but  only  to 
determine  whether  an*  officer,  board,  or  tri- 
bunal has  exceeded  his  or  its  jurisdiction. 
This  is  the  purpose  of  the  writ  as  declared 
by  §  1068  of  the  Code  of  Civil  Procedure. 
The  provision  of  §  1074  of  the  same  Code 
(enacted  prior  to  the  adoption  of  the  Con- 
stitution of  1879),  that  the  review  cannot 
be  .extended  further  than  to  determine 
whether  the  inferior  tribunal,  board,  or  of- 
ficer "has  regularly  pursued  the  authority 
of  such  tribunal,  board,  or  officer,"  did  not 
assume  to  enlarge  the  range  cf  inquiry. 
This  court  has  expressly  held  that  the 
clause  "whether  the  tribunal  has  regularly 
pursued  its  authority"  is  the  equivalent  of 
"whether  it  has  exceeded  its  jurisdiction." 
Central  P.  R.  Co.  v.  Board  of  Equalization, 
43  Cal.  365;  Quinchard  v.  Alameda,  supra. 

It  follows  that  the  inquiry  which  we  may 
make  under  the  writ  issued  in  this  case  is 
limited  to  determining  whether  or  not  the 
railroad  commission  has  exceeded  its  juris- 
diction in  making  the  order  complained  of. 
If  I  67  of  the  act  undertakes  to  give  to 
this  court  any  broader  power  than  that,  the 
attempt  so  to  do  must  be  disregarded  as  in 
violation  of  the  Constitution.  I  think,  bow- 
ever,  that,  properly  construed,  §  67  does 
not  assume  to  authorize  anything  more  than 
a  search  into  the  jurisdiction.  It  provides 
that  the  review  shall  not  be  extended  fur- 
ther than  to  determine  "whether  the  com- 
mission has  regularly  pursued  its  author- 
ity." This  is  the  very  language  of  §  1074, 
and  is  synonymous  with  determining 
whether  the  eommission  has  acted  within  its 
jurisdiction.  The  words,  "including  a  de- 
termination of  whether  the  order  or  decision 
under  review  violates  any  right  of  the  peti- 
tioner under  the  Constitution  of  the  United 
States  or  of  the  state  of  California,"  do  not 
extend  the  inquiry  as  thus  defined*  The  ex- 
amination of  constitutional  rights  is,  under 
the  terms  of  the  public  utilities  act,  in- 
cluded in  the  inquiry  whether  the  commis- 
sion has  regularly  pursued  its  authority. 
It  is  not  made  a  separate  and  distinct  sub- 
ject of  judicial  scrutiny.  Whether  or  not 
the  commission  is  acting  within  its  jurisdic- 
tion may  or  may  not  depend  upon  constitu- 
tional questions. 

I  do  not  imderstand,  as  seems  to  be 
held  in  Justice  Henshaw's  opinion,  that 
Spring  Valley  Water  Works  v.  Bryant,  52 
Cal.  138,  decides  that  the  question  whether 
the  petitioner's  constitutional  rights  have 
been  invaded  can  never  be  inquired  into 
on  certiorari.  The  declaration  quoted  from 
the  opinion  in  that  case  was  made  and  is  to 
be  read  in  connection  with  the  determination 
of  the  court  that  the  order  sought  to  be  re- 
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viewed  was  not  a  judicial  order.  This  be- 
ing so,  it  was  not  a  proper  subject  of  a  writ 
of  certiorari,  whether  or  not  constitutional 
rights  were  claimed  to  be  invaded.  If  the 
constitutional  question  raised  is  one  that 
goes  to  the  jurisdiction  of  the  lower  tribu- 
nal, I  do  not  see  why  it,  as  well  as  any  other 
jurisdictional  question,  cannot  be  considered 
and  decided  under  such  a  writ.  If,  for  ex- 
ample, the  legislature  should  undertake  to 
give  to  the  justice's  court  original  juris- 
diction of  an  action  in  equity,  I  do  not  doubt 
that  a  judgment  rendered  by  such  court  in 
an  action  of  that  character  could  be  re* 
viewed  and  annulled  upon  certiorari,  upon 
the  ground  that  the  legislative  attempt  to 
confer  jurisdiction  was  in  violation  of  the 
Constitution.  Be  this  as  it  may,  the  in- 
quiry in  this  case  cannot  extend  further 
than  to  determine  whether  or  not  the  rail- 
road commission  has  acted  within  its  juris- 
diction in  making  the  order  complained  of. 
I  do  not  go  specifically  into  the  question 
whether  the  order  complained  of  is  judicial 
in  character,  |ind  therefore  subject  to  review,. 
kB  I  think  that  question  is  virtually  de- 
termined in  favor  of  the  petitioner  by  the 
decision  in  Imperial  Water  Co.  v.  Imperial 
County,  162  Cal.  14,  120  Pac.  780. 

What,  then,  are  the  grounds  of  objection 
to  the  order  here  made?  It  is  said  that  the 
order  is,  in  effect,  one  for  the  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation, and  that  such  order  therefore 
violates  the  provisions  of  both  the  state  and 
Federal  Constitutions. 

I  do  not  see  how  it  can  be  said  that  there 
is  any  violation  of  the  state  Constitution. 
Tlie  procedure  of  the  railroad  conunission 
and  the  order  made  by  it  were  in  strict  con- 
formity with  §  40  of  the  act.  That  section 
gives  the  commission  power  to  do  just  what 
it  has  done.  If  this  amounts  to  a  taking  of 
private  property  for  public  use  without  com- 
pensation, it  is  a  taking  authorized  by  the 
terms  of  the  act.  Under  the  provisions  of  §§: 
22  and  23  of  article  12  of  the  Constitution 
above  quoted,  the  powers  granted  to  the 
commission  by  the  act  are  not  controlled  by 
any  provisions  of  the  state  Constitution. 
Hence  it  cannot  be  said  that  an  order  made 
under  a  power  expressly  conferred  by  stat- 
ute upon  the  commission  violates  that  Con- 
stitution. Section  40  names  the  conditions, 
on  which  the  order  can  be  made,  viz.,  that  it 
can  reasonably  be  made;  that  the  lines  can 
be  made  to  form  a  continuous  line  of  com- 
mimieation;  that  public  convenience  and 
necessity  will  be  subserved  thereby;  and  that 
the  purpose  is  not  primarily  to  secure  local 
transmission.  Finding  these  conditions,  the 
commission  is  authorized  to  order  the  con- 
nection under  rules  and  regulations  estab- 
lished by  it,  and,  if  the  companies  do  not 


682 


GAUFORNIA  SUPREME  OOURT. 


agree,  to  fix  tlie  division  of  the  cost  of  oon- 
nection  and  of  the  rates.  Evidently  no 
compensation  except  such  as  may  inhere  in  a 
division  of  tolls  is  contemplated.  It  is,  then, 
the  law,  and  not  any  order  made  outside  of 
the  law,  that  takes  property  without  com- 
pensation, if  property  is  thus  taken.  I  do 
not  find  in  the  act  any  provision  authoriz- 
ing the  railroad  commission  to  exercise 
generally  the  power  of  eminent  domain,  or 
to  assess  damages  on  condemnation.  The 
only  section  authorizing  it  to  allow  a  com- 
pensation for  property  taken  is  §  41,  which 
refcrb  solely  to  the  case  of  one  public  utility 
using  the  conduits,  subways,  trapks,  wires, 
etc.,  of  another,  on,  over,  or  under  a  street 
or  highway.  This  section  has  no  pertinency 
to  the  case  at  bar.  There  is  no  provision 
which  requires  or  authorizes  the  railroad 
commission  in  a  case  like  the  one  before  us, 
to  award  to  one  of  the  two  telephone  com- 
panies directed  to  make  a  physical  connec- 
tion between  their  lines,  any  compensation 
as  such  for  the  taking  of  its  property.  The 
commission,  therefore,  has  strictly  pursued 
the  powers  which  the  legislature,  acting  un- 
der the  plenary  power  conferred  upon  it  by 
the  state  Constitution,  has  granted,  and  the 
provisions  of  other  parts  of  that  Constitu- 
tion seem  to  me  to  be  out  of  the  case.  - 

The  other  ground  of  attack  is  that  the  or- 
der is  a  violation  of  the  rights  of  the  peti- 
tioner under  the  Federal  Constitution.  The 
'Sth  Amendment  to  the  Constitution  of  the 
United  States,  providing  that  private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out just  compensation,  has  no  bearing  upon 
the  case,  as  it  is  well  settled  that  this 
Amendment  is  a  limitation  upon  the  power 
of  the  Federal  government,  and  not  upon 
that  of  the  states.  Barron  v.  Baltimore,  7 
Pet.  243,-8  L.  ed.  672.  If,  however,  the  or- 
■der  in  question  does  amount  to  a  taking  of 
private  property  for  public  use  without  just 
compensation,  such  taking  is  a  violation  of 
the  rights  of  the  petitioner  under  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  providing  that  no  state  shall 
•deprive  any  person  of  life,  liberty,  or  prop- 
•erty  without  due  process  of  law.  "A  law 
which  authorizes  the  taking  of  private  prop- 
erty without  compensation,  or  for  other  than 
a  public  purpose,  cannot  be  considered  as 
due  process  of  law  in  a  free  government." 
1  Lewis,  Em.  Dom.  3d  ed.  §  11.  And  this 
•doctrine  is  fully  elaborated  and  clearly  laid 
Klown  in  Chicago,  B.  A;  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979, 17  Sup.  Ct.  Rep. 
581.  See  also  Ex  parte  Martin,  13  Ark.  198, 
^8  Am.  Dec.  321;  Harness  v.  Chesapeake  k 
O.  Canal  Co.  1  Md.  Ch.  248;  Staton  v.  Nor- 
folk k  C.  R.  Co,  111  N.  C.  278,  17  L.R.A  838, 
16  S.  E.  181. 

Upon  the  remaining  question, — ^whether 
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the  .order  of  the  commission  amounts  to  a 
taking  of  the  property  of  the  petitioner 
without  compensation, — ^I  agree  with  the 
conclusian  reached  \n  Justice  Henshaw's 
opinion,  and,  in  substance,  with  the  reason- 
ing upon  which  that  conclusion  is  based.  It 
is  plain  that  the  answer  to  this  question  de- 
pends upon  an  ascertainment  of  the  precise 
nature  of  the  governmental  power  which  has 
been  called  into  use  in  making  the  order  be- 
fore us.  If  the  commission  has  merely 
exercised  the  power  of  regulation  conferred 
upon  it, — if,  in  other  words,  it  has,  as  an  in- 
strument of  the  state,  used  the  police  power 
of  the  state, — no  right  under  the  Federal 
Constitution  is  invaded,  unless  the  order  is 
so  arbitrary  and  unreasonable  as  to  amount 
to  a  confiscation  of  property^  The  order, 
viewed  as  a  pure  regulation,  can  hardly  be 
so  characterized.  Even  if  it  could,  it  is 
doubtful  whether,  in  view  of  the  provision 
of  the  public  utilities  act  that  the  findings 
and  conclusions  of  the  commission  on  ques- 
tions of  fact,  including  reasonableness  and 
discrimination,  shall  be  final,  and  not  sub- 
ject to  review,  the  order  could  be  attacked 
on  this  ground  in  any  court  of  this  state, 
however  assailable  it  might  be  in  the  Fed- 
eral courts.  If,  on  the  other  hand,  the  com- 
mission, pursuing  the  power  attempted  to  be 
granted  to  it,  has  made  an  order  which 
amounts  to  a  taking  of  the  petitioner's 
property  for  public  use,  the  commission,  as 
an  agency  of  the  state,  was  exercising  the 
power  of  eminent  domain.  If  that  power 
was  sought  to  be  exercised  without  at  the 
same  time  making  provision  for  compensat- 
ing the  petitioner  for  the  property  taken,  the 
order  was  one  which  the  state  was,  by  virtue 
of  the  14th  Amendment  of  the  Federal  Con- 
stitution, precluded  from  making.  It  may 
be  that,  if  the  statute  contained  proper 
provision  for  an  assessment  and  payment  of 
compensation  for  the  taking,  the  failure  of 
the  commission  to  fix  and  allow  adequate 
compensation  could  not  be  made  the  basis 
for  assailing  the  order  on  certiorari.  In 
such  event,  it  might  be  said  that  the  statute 
vested  jurisdiction  in  the  board,  and  that  an 
order  which  omitted  to  provide  compensation 
would  merely  constitute  error  in  the  exer- 
cise of  jurisdiction.  See  Bishop  ▼.  Superior 
Ct.  87  Cal.  226,  25  Pac.  435. 

But,  as  already  stated,  the  statute  itself 
fails  to  provide  for  the  assessment  or  pay- 
ment of  damages,  and  such  statute  must 
therefore  be  held  to  be  in  conflict  with  the 
Federal  Constitution  to  the  extent  that  it  as- 
sumes to  authorize  the  taking  of  private 
property  without  compensation.  A  void 
statute — and  one  which  conflicts  with  either 
the  Federal  or  the  state  Constitution  is 
void — is  not  effective  to  confer  jurisdiction 
on  any  court  or  board  whose  authority  to  act 
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in  the  particular  case  ia  not  granted  except 
by  that  statute.  This  is  well  illustrated  by 
the  case  of  Connecticut  River  R.  Co.  v. 
Franklin  County,  127  Mass.  50,  34  Am.  Rep. 
338,  where  it  was  held  that  a  writ  of  prohi- 
bition would  lie  to  prevent  proceedings  in 
eminent  domain  under  a  statute  which  did 
not  make  adequate  provision  for  compensa- 
tion to  the  par^  whose  property  was  sought 
to  be  taken. 

I  think  it  cannot  be  doubted  that  an  order 
eompelling  the  owner  of  private  property, 
against  his  will,  to  subject  that  property  to 
the  use  of  the  public  or  of  an  individual, 
amounts  to  a  taking  of  property.  For  prop- 
erty consists,  not  of  the  tangible  things, 
whether  realty  or  chattels,  over  which  do- 
minion is  claimed,  but  of  the  right  to  pos- 
sess or  use  those  things.  An  order  requiring 
the  owner  of  a  house  to  permit  others  to  oc- 
cupy and  use  it  is  a  taking  of  that  house, 
although  the  l^al  title  remains  in  the  own- 
er. So  an  order  compelling  the  owner  of  a 
telephone  line,  or  of  any  other  property 
adapted  only  to  a  particular  use,  to  surren- 
der it,  in  a  greater  or  less  degree,  to  such 
use  by  others,  is  clearly  a  taking  of  that 
property.  Where  the  particular  property 
lias  been  dedicated  to  a  public  use,  where  the 
property,  in  other  words,  is  employed  in  a 
public  service,  the  owner  has  consented  that 
the  public  may  use  his  property  within  the 
limits  to  which  the  dedication  extends. 
Within  those  limits,  the  use  by  the  public 
does  not  constitute  a  taking,  or,  if  it  be  a 
taking,  it  is  one  which  has  been  invited  by 
the  owner.  But  the  fact  that  property  has 
been  offered  for  one  public  use  does  not  au- 
thorize the  public  to  use  it  for  other  and 
different  purposes.  The  purveyor  of  a  pub- 
lic service — ^whether  that  of  a  carrier  or  an 
innkeeper,  a  light  or  power  company,  a  tele- 
phone or  a  telegraph  company — is  not  bound 
to  undertake  a  service  different  from  that 
which  he  has  professed  to  render.  Wyman, 
Pub.  Service  Corp.  §  251.  Thus,  a  railroad 
which  has  undertaken  to  carry  passengers 
only  could  not  be  compelled  to  accept  freight 
offered  for  shipment,  and  it  can  hardly  be 
doubted  that  a  law  directing  it  to  undertake 
the  new  service  would  amount  to  a  taking, 
pro  tanto,  of  its  property,  for  which  com* 
pensation  would  have  to  be  made.  On  like 
reasoning,  an  order  compelling  a  telephone 
company  to  subject  its  lines  and  appliances 
to  the  burden  of  a  service  substantiiUly  dif- 
ferent from  that  which  it  has  offered  to  per- 
form is  a  taking  of  its  property.  It  seems 
clear  to  me  that  the  physical  connection 
ordered  in  this  case  does  compel  the  peti- 
tioner to  allow  a  use  of  its  lines  beyond  the 
-use  which  it  professes  to  extend  to  the  pub- 
lic. It  is  more  than  a  regulation  of  a 
public  service  undertaking;  it  is  a  direction 
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to  perform  a  kind  of  service  which  has  not 
been  undertaken.  The  petitioner  has  estab- 
lished lines  of  long-distance  communication, 
and  has  connected  them  with  local  ex- 
changes, so  that  its  customers  served  by  the 
various  local  exchanges  may  have  the  bene- 
fit of  the  long-distance  lines.  The  long-dis- 
tance advantages  are  also  at  the  service  of 
those  who  apply  for  them  at  pay  stations  of 
the  company.  No  doubt  the  petitioner  could 
not  arbitrarily  exclude  any  member  of  the 
classes  to  which  its  service  has  thus  been 
offered.  Anyone  desiring  a  telephone  in- 
stalled within  a  district  to  which  local  serv- 
ice had  thus  been  offered,  or  one  applying  at 
a  pay  station  for  a  long-distance  connection, 
would  be  entitled  to  the  service  demanded. 
But  these  are  very  different  things  from  com- 
pelling a  physical  connection  with  the  lines 
of  a  company  competing  with  the  petitioner 
in  a  local  field,  to  the  end  that  the  competing 
company's  patrons  may  have  the  benefit  of 
long-distance  service  from  their  homes.  Of 
course,  if  the  Pacific  company  had  dedicated 
its  long-distance  plant  to  this  use, — if  it 
had  held  itself  out  as  prepared  to  make, 
and  had  made,  connections  with  such  rival 
companies, — it  would  be  bound  to  treat  all 
alike.  An  order  requiring  a  connection 
would  in  such  ease  be  a  mere  regulation  of 
the  service  within  the  scope  of  the  professed 
service.    But  such  is  not  the  case  here. 

It  is  true  that  the  findings  of  the  com- 
mission refer  to  the  fact  that  the  petitioner 
had,  under  agreement,  connected  with  other 
companies.  Mention  of  this  circumstance 
was  made  in  answer  to  the  claim  that  there 
were  practical  difficulties  in  the  way  of 
making  a  physical  connection.  It  is  not 
claimed,  however,  and  under  the  evidence 
there  was  no  room  to  claim,  that  the  peti- 
tioner had  ever  made  connections  with  com- 
peting companies.  All  it  had  done  was, 
upon  terms  and  for  a  consideration  ( or  com- 
pensation) satisfactory  to  it,  to  connect  with 
companies  operating  in  territories  where  it 
offered  no  local  service.  The  fact  that  the 
service  here  ia  directed  to  be  given  to  com- 
peting companies  seems  to  me  to  be  a  most 
essential  factor  in  the  conclusion  that  the 
petitioner  is  called  upon  to  subject  its 
property  to  an  additional  and  different  use. 
Rival  companies  are  not  within  the  class  of 
the  public  to  which  it  has  offered  its  facili- 
ties for  use.  Wyman  Pub.  Service  Corp.  § 
698.  If  there  were  two  companies  furnish- 
ing electric  light  or  power  to  the  inhabitants 
of  a  city,  could  one  of  such  companies,  hav- 
ing a  surplus  of  current  beyond  that  re- 
quired for  its  existing  contracts,  be  com- 
pelled to  furnish  that  surplus  to  the  rival 
company,  for  no  other  compensation  than 
a  rate  fixed  by  public  authorities,  to  the  end 
that  the  rival  might  be  enabled  to  compete 
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with  it  more  effectively?  It  would  seen 
fairly  clear  that  this  was  not  a  service  which 
the  fint  company  had  undertaken  or  pro- 
fessed to  perform.  The  case  at  bar  is/  I 
think,  the  same  in  principle.  By  install- 
io^  its  long-distance  plant  for  the  use  of  sub- 
scribers to  its  local  systems,  the  petitioner 
has  developed  an  element  of  great  value  in 
the  conduct  of  its  local  business  at  Tarious 
points.  It  has  thereby  built  up  for  itself 
an  advantage,  and  a  perfectly  legitimate 
one,  over  competitors  who,  with  a  much 
smaller  investment  and  at  far  smaller  risk, 
have  created  only  a  local  system.  It  has 
never  oiTered  to  share  this  advantage  with 
rival  companies.  To  be  compelled  to  so 
share  it  is  to  subject  its  property  to  a  new 
use, — and  thus,  in  part,  to  take  it.  If  the 
public  interest  requires  the  connection,  ap- 
propriate provision  for  estimating  and  pay- 
ing the  damage  occasioned  thereby  must  be 
made.  A  mere  division  of  the  tolls,  even 
though  the  entire  toll  may  be  allotted  to  the 
petitioner,  is  not  the  compensation  required 
as  a  condition  to  the  taking  of  property  for 
public  use!,  In  the  first  place,  it  is  uncer- 
tain both  as  to  amount  and  time.  Connecti- 
cut River  R.  Ck>.  v.  Franklin  County,  supra. 
In  the  next  place,  the  division  of  tolls  will 
only  pay  the  company  for  the  service 
actually  rendered  by  it  from  time  to  time.  It 
will  not  afford  any  compensation  for  the 
damage  occasioned  by  the  taking,  i.  e.,  by 
the  subjecting  of  its  property  to  the  de- 
mands of  a  public  service  to  which  that 
property  was  not  dedicated.  What  the  meas- 
ure of  such  damage  is  I  do  not  attempt  here 
to  define,  but  it  is  plain  that  it  includes  ele- 
ments not  covered  by  a  mere  apportionment 
of  tolls. 

The  conclusions  reached  may  be  summa- 
rized as  follows: 

1.  This  court  has  no  power  to  review  the 
orders  of  the  railroad  commission  except  by 
means  of  a  writ  of  certiorari,  or  to  control 
its  action  except  in  appropriate  cases  by 
mandamus.  No  other  court  of  the  state  has 
any  power  to  review  the  orders  of  the  com- 
mission or  to  control  its  official  action. 

2.  Upon  a  writ  of  certiorari  against  the 
railroad  commission,  this  court  must  inquire 
whether  the  railroad  commission  has  acted 
within  its  jurisdiction,  and  if  this  inquiry 
be  answered  affirmatively,  the  proceeding 
must  be  dismissed. 

3.  If  the  railroad  commission  has  acted 
in  conformity  with  the  powers  granted  to  it 
by  the  legislature,  the  validity  of  its  order 
cannot  be  questioned  in  this  court  or  else- 
where under  a  claim  of  violation  of  any  pro- 
vision of  the  state  Constitution  other  than 
the  provisions  relating  to  the  railroad  com- 
mission. .This  statement  is,  however,  to  be 
taken  subject  to  the  qualification  that  the 
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powers  conferred  by  the  legislature  on  th^ 
railroad  commission  must  be  such  as  are 
cognate  and  germane  to  the  purposes  for 
which  the  railroad  commission  was  created; 
i.  e.,  the  regulation  and  control  of  public 
utilities, 

4.  Where  the  commission  has  acted  within 
the  powers  conferred  upon  it  by  the  legis- 
lature, the  only  recourse  of  one  affected  by 
its  action  is  to  the  guaranties  of  the  Federal 
Constitution.  And  in  cases  where  the  viola- 
tion of  the  right  guaranteed  by  the  Federal 
Constitution  does  not  involve  an  excess  of 
the  jurisdiction  of  the  railroad  commission, 
the  Federal  courts  are  the  only  ones  in 
which  he  may  assert  his  rights  imder  those 
guaranties. 

5.  If  the  railroad  commission,  acting 
within  the  powers  granted  to  it  by  the  leg- 
islature, makes  an  order  which  amounts  to  a 
taking  of  private  property  for  public  use 
without  compensation,  such  order  does  not 
violate  any  provision  of  the  Constitution  of 
this  state. 

6.  If,  in  making  such  order^  private  prop- 
erty is  taken  for  public  use  without  compen- 
sation, such  taking  is  a  violation  of  the 
provisions  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

7.  Any  provision  of  the  public  utilities 
act  is  void  to  the  extent  that  it  purports  to 
grant  to  tlie  railroad  commission  power  to 
take  private  property  without  compensation, 
and  the  act  confers  no  jurisdiction  on  the 
board  to  make  an  order  having  this  effect. 

8.  Section  40  of  the  act,  authorizing  the 
ordering  of  physical  connections  between  tel- 
ephone companies,  is  void  in  so  far  at  least 
as  it  purports  to  require  a  company  having 
long-distance  and  local  service,  to  make  a. 
physical  connection  for  long-distanoe  serv- 
ice with  a  company  competing  locally,  where 
the  first  company  has  not  professed  to  render 
this  kind  of  service.  An  order  for  physical 
connection  is,  in  such  a  case,  a  taking  of  the 
property  of  tht  complaining  company  with- 
out compensation. 

9.  The  order  under  review  was  in  excesa 
of  the  jurisdiction  of  the  commission,  and 
should  be  annulled. 

I  concur:     Shaw,  J. 

Angelic tti,  J.,  dissenting: 

I  am  unable  to  concur  in  the  judgment 
annulling  the  order  of  the  railroad  conunis- 
sion,  and,  in  view  of  the  importance  of  the 
case,  deem  it  proper  to  state  very  briefly  my 
conclusions  upon  what  I  consider  the  mate- 
rial questions  presented. 

I  concur  in  the  conclusions  reached  by  Mr.. 
Justice  Sloss  in  his  concurring  opinion,, 
numbered  in  the  summary  at  the  end  thereof 
as  I,  2,  3,  4,  and  5,  and  in  the   reasoning  up- 
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on  which  the  same  are  based.  Nor  can  there 
be  any  doubt  that  the  conclusion  in  said 
summary  numbered  6  is  correct.  It  is  not  so 
clear  to  me,  however,  tliat,  even  if  we  assume 
that,  under  the  facts  of  this  case,  the  execu- 
tion of  the  order  in  question  involves  a  pro- 
hibited taking  of  private  property  without 
compensation,  any  excess  of  jurisdiction  on 
the  part  of  the  railroad  commission  is 
shown,  or  anything  other  than  such  a  viola- 
tion of  a  right  guaranteed  by  the  Federal 
Constitution,  as,  in  view  of  the  provisions 
<of  our  state  Constitution  and  those  of  the 
public  utilities  act,  can  be  alleged  and  de- 
termined only  in  the  Federal  courts. 

However  this  may  be,  I  am  not  convinced 
that  there  is  shown  by  the  facts  of  this  case 
4uiy  ''taking"  of  petitioner's  property  within 
4he  meaning  of  that  term  as  used  in  our  law 
prohibiting  the  taking  of  property  without 
•compensation  to  the  owner.  Not  being  sat- 
isfied of  the  correctness  of  the  conclusion 
that  such  a  taking  is  shown,  I  am  unable  to 
•concur  in  the  judgment. 

It  is  clear  enough  to  me  that  the  legisla- 
ture, in  enacting  §  10  of  the  public  utili- 
ties act,  considered  that  it  was  simply  pro- 
'^ding  for  the  regulation,  under  the  police 
power  of  the  state,  of  the  use  of  property  by 
the  owner  thereof  for  the  purposes  to  which 
it  had  been  dedicated  for  public  use,  and 
that  it  was  not  at  all  providing  for  the  tak- 
ing of  private  property  for  a  public  use,  or 
the  taking  of  property  already  subjected  to  a 
certain  public  use  for  a  different  public  use. 
The  absence  of  any  provision  at  all  for  the 
jweertainment  of  the  compensation  to  be 
made  for  the  taJcing  of  any  property,  and  the 
limiting  of  such  matter  to  compensation  for 
the  service  to  be  rendered,  when  considered 
in  connection  with  the  language  of  the  sec- 
tion, would  appear  to  sufficiently  indicate 
this.  Clearly  §  40  does  in  terms  effectually 
authorize  anything  specified  therein  that 
.amounts  to  no  more  than  a  reasonable  reg- 
tilation  under  the  police  power  of  the  state, 
<of  the  use  of  property  by  the  owner  thereof 
for  the  purposes  to  which  it  has  been  dedi- 
cated. 

While  the  question  presented  is  one  not 
«ntire^y  free  from  doubt  in  my  mind,  it 
seems  to  me  that  the  situation  presented  by 
the  facts  of  this  case  is  analogous  to  that 
presented  where  two  railroad  companies  are 
required  to  connect  their  tracks,  and  each 
company  is  required  to  receive  at  the  point 
•of  connection  for  transportation  over  its 
route  cars  delivered  to  it  for  such  transpor- 
tation at  such  point,  proper  compensation 
for  such  service  of  transportation  being  made 
to  it.  The  validity  of  orders  requiring  this, 
where  authorized  by  constitutional  or  statu- 
tory provisions  of  a  state,  appears  to  have 
been  declared  by  decisions  of  the  United 
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States  Supreme  Court,  on  the  theory  that 
there  is  no  prohibited  taking  of  property, 
and  that  the  order  is  a  lawful  exercise  of  the 
police  power  of  regulation,  demanded  by  the 
public  interest.  The  carrying  company  in 
such  a  case  is  simply  engaged  in  using  its 
line  of  railroad  for  the  purposes  to  which  it 
has  dedicated  it,  the  carrying  of  passengers 
and  freight  presented  for  transportation  at 
a  point  on  its  route,  receiving  proper  com- 
pensation for  its  service;  and  the  fact  that 
it  is  compelled  to  do  this  with  cars  delivered 
to  it  by  another  company  involves  no  pro- 
hibited taking  of  any  part  of  its  property. 
Such  appears  to  me  to  be  the  theory  of  the 
decisions  of  the  ultimate  tribunal  upon 
this  point,  the  United  States  Supreme  Court. 
Such  a  case  is  very  different  from  one  where 
it  is  sought  to  compel  one  railroad  to  admit 
another  to  the  use  of  its  tracks  by  trains 
operated  by  and  under  the  control  of  the  em- 
ployees of  the  other  road,  involving,  as  it 
does,  a  physical  occupation  and  control  of 
the  property  of  the  road  by  the  other  road 
for  its  own  purposes.  It  is  urged  that  such 
is  the  situatiun  here.  To  me  this  conclusion 
appears  to  be  based  upon  an  entirely  imma- 
terial factor,  which  is  necessarily  incidental 
to  the  use  of  the  telephone,  tnsr.,  that  the 
exclusive  use  of  a  wire  of  the  petitioner  is 
essential  to  the  carrying  on  of  a  conversation 
between  a  subscriber  of  one  of  the  independ- 
ent companies  and  the  person  on  petitioner's 
system  with  whom  the  conversation  is  being 
had.  This,  as  I  understand  it,  is  claimed, 
would  render  the  order  one  constituting  a 
taking  of  petitioner's  property  by  the  in- 
dependent company  for  the  period  of  the  con- 
versation. But  this  is  the  same  kind  of  a 
taking  that  any  member  of  the  public  con- 
ducting a  conversation  from  a  public  ex- 
change of  petitioner  in  WiUows  or  Red  Bluff, 
with  a  person  anywhere  on  petitioner's  sys- 
tem, would  enjoy.  It  is  simply  an  essential 
part  of  the  service  for  the  rendition  of 
which,  for  a  proper  compensation,  the  prop- 
erty of  petitioner  is  dedicated,  and,  as  long 
as  proper  compensation  for  the  service  is 
made,  there  is  no  prohibited  taking.  It 
cannot  be  claimed  that  petitioner  could  law- 
fully refuse  to  allow  any  of  the  subscribers 
of  the  independent  companies  who  present 
themselves,  personally  or  by  agent,  at  their 
public  exchange  in  Willows  or  Red  Bluff,  to 
use  its  system  upon  paying  the  toll  pre- 
scribed for  the  service  demanded.  Except 
in  so  far  as  the  mere  matter  of  convenience 
is  concerned,  is  there  anything  more  in- 
volved here  material  on  the  question  of  a 
"taking"  of  petitioner's  property?  The  in- 
dependent companies  may  well  be  said  to  be 
simply  the  agents  of  their  subscribers  for 
the  purpose  of  procuring  at  the  exchanges  of 
petitioner,  WiUows  and  Red  Bluff,  respeo* 
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tivelj,  the  long-distance  service  offered  to  the 
public  general!/  at  those  points  by  peti- 
tioner. They  propose  to  so  physically  con- 
nect their  systems  with  that  of  petitioner  at 
the  points  named,  at  their  own  expense,  that 
their  subscribers  may  at  those  points,  up- 
on payment  by  such  companies  to  petitioner 
of  the  prescribed  rate  therefor,  obtain  the 
service  offered  to  the  public  generally.  The 
petitioner's  system  remains  under  the  exclu- 
sive control  of  petitioner  through  its  own 
employees.  They  alone,  so  far  as  any  serv- 
ice over  petitioner's  system  is  concerned, 
furnish  the  service.  Without  their  co-oper- 
ation, not  an  inch  of  petitioner's  system 
may  be  used  for  such  service  by  the  inde- 
pendent companies  or  by  any  subscriber 
thereof,  and  such  use  is  at  all  times  under 
their  exclusive  control.  The  service  is  to  be 
furnished  in  precisely  the  same  way  that  it 
is  furnished  to  any  other  person  obtaining 
such  service,  the  subscribers  of  the  inde- 
pendent companies  having  no  preferential 
right  over  any  other  person  in  the  matter  of 
such  service.  There  is  no  question  properly 
presented  in  this  proceeding  as  to  inade- 
quacy of  the  rate  to  be  paid  for  the  service. 

I  do  not  dispute  the  proposition  made  in 
the  opinion  of  Mr.  Justice  SIors,  to  the  ef- 
fect that  if  the  physical  connection  ordered 
in  this  case  compels  petitioner  to  allow  a  use 
of  its  lines  for  other  purposes  than  those  for 
which  it  may  fairly  be  held  to  have  been 
dedicated,  which  is  held  to  be  the  fact  in  the 
prevailing  opinions,  a  very  different  situa- 
tion would  be  presented.  My  difficulty  is  in 
seeing  that  such  will  be  the  effect  of  the 
physical  connection  ordered.  It  seems  to  me 
that  the  dedication  of  the  property  of  peti- 
tioner includes  the  use  here  ordered,  which 
is,  as  I  look  at  it,  simply  the  use  by  itself  of 
its  own  system  for  the  transmission  of  long- 
distance telephone  messages  of  the  public, 
for  a  compensation,  the  order  of  the  commis- 
sion confining  the  use  under  the  physical 
connection  solely  to  long-distance  messages. 
And  I  cannot  see  that  the  fact  that  each  of 
the  independent  companies  is  a  rival  of  peti- 
tioner in  the  matter  of  local  business  in  the 
particular  locality  served  by  it  is  at  all  ma- 
terial upon  the  question  whether  there  is  a 
"taking"  of  petitioner's  property  in  the  pro- 
hibited sense.  That  fact  might  be  material 
in  determining  whether,  under  the  circum- 
stances of  this  case,  the  regulatory  order  of 
the  commission  was  reasonable  and  without 
discrimination, — a  question  which  the  state 
courts  appear  to  be  precluded  from  consider- 
ing in  view  of  certain  provisions  of  the  pub- 
lic utilities  act,  and  as  to  which  petitioner's 
only  recourse  is  the  Federal  courts. 

The  question  of  a  prohibited  taking,  which 
I  have  briefly  discussed,  is,  as  I  have  said, 
one  not  entirely  free  from  doubt.  My  own 
50  L.RJ^.(N.S.) 


opinion,  in  the  light  afforded  by  tLf  decisions 
of  the  United  States  Supreme  Court,  is  that 
there  is  here  no  such  taking  of  petitioner's 
property.  I  deem  it  unfortunate  that  a  de- 
cision of  this  court  holding  to  the  contrary 
precludes  a  consideration  of  the  question  by 
the  United  States  Supreme  Court,  the  final 
authority  on  such  questions.  This  result^ 
however,  is  due  solely  to  what  I  consider 
a  serious  defect  in  the  law,  and  in  no  degree 
to  this  court,  the  members  of  which  are 
bound  to  decide  the  question  in  accord  witli 
their  conclusions  thereon,  regardless  of 
whether  or  not  there  is  a  power  of  review 
lodged  anywhere.  But  that  a  decision  of  this, 
court  to  the  effect  that  a  person's  rights  un- 
der the  Federal  Constitution  are  not  vio- 
lated by  the  enforcement  of  a  state  statute 
may  be  reviewed  by  the  United  States  Su- 
preme Court  at  the  instance  of  the  party 
complaining,  and  that  one  to  the  effect  that 
such  rights  are  violated  may  not  be  so  re* 
viewed  at  the  instance  of  the  state,  with  the- 
result  that  the  decision  of  the  state  court 
is  final  and  conclusive  against  the  state  on 
a  purely  Federal  question,  appears  to  me  to 
present  a  situation  that  is  not  only  most  un- 
fortunate, but  also  one  for  which  there  is  ni> 
warrant.  Yet  such  appears  to  be  the  law 
as  it  now  stands. 


KANSAS  SUPREME  COURT. 

J.  J.  WALSH,  Appt, 

V. 

KANSAS  FUEL  COMPANY  et  aL 
(01  Kan.  310,  137  Pac.  941.) 

Mines  ^  subjacent  support. 

1.  When  the  estate  in  minerals  in  situ  !» 
severed  from  the  estate  in  the  surface,  the 
owner  of  the  latter  estate  has  the  right  of 
subjacent  support  for  the  surface. 

Same  —  implication  from  conveyance. 

2.  Where  the  owner  of  land  retains  the- 
surfaee  estate  and  conveys  the  estate  in 
minerals  thereunder,  he  may  convey  or 
waive  the  right  of  subjacent  support  for 
the  surface,  but  such  conveyance  or  waiver 
should  not  be  implied  unless  the  language- 
of  the  instrument  of  conveyance  is  appro- 
priate therefor,  and  clearly  indicates  such 
to  be  the  intention  of  the  parties  to  the  con- 
veyance. 

Trial  ^  demurrer  to  evidence  —  when* 
sustained. 

3.  Upon  the  trial  of  an  action,  a  demurrer 

Headnotes  by  Smith,  J. 

Note.  ^  For  duty  of  owner  of  mincrai* 
to  leave  subjacent  support  to  surface,  see- 
notes  to  Griffin  v.  Fairmont  Coal  Co.  2: 
L.R.A.(N.S.)  1116,  and  Stilley  t.  Pitta- 
burgh-Buffalo  Co.  41  L.R.A.(N.S.)   236. 
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to  the  evidence  produced  by  the  plaintiff 
should  not  be  sustained  unless  such  evi-. 
dence  clearly  disproves  tke  plaintiff's  right 
of  recovery,  or,  by  fair  interpretation  and 
full  credence  being  given  thereto,  it  fails 
to  establish  a  cause  of  afbtion  in  favor  of 
the  plaintiff. 

(January  10,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cherokee  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  injury  to  the  sur- 
face of  land  through  the  removal  of  coal 
from  beneath  it.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  A.  McNeill,  E.  V.  McNeill, 
and  J.  N.  Dunbar,  for  appellant: 

Plaintiff  had  the  right  to  subjacent  sup- 
port to  the  surface  of  his  land. 

27  Cyc.  778;  Youghiogheny  River  Coal 
Co.  V.  Allegheny  Nat.  Bank,  211  Pa.  319, 
60  L.RJL.  638,  60  Atl.  924;  Stilley  v.  Pitts- 
burgh-Buffalo Co.  234.  Pa.  492,  41  L.R.A. 
(N.S.)  236,  83  Atl.  478;  Catron  v.  South 
Butte  Min.  Co.  104  C.  C.  A.  405,  181  Fed. 
941;  Hooper  v.  Dora  Coal  Min.  Co.  95  Ala. 
235,  10  So.  652;  Sloss-Sheffield  Steel  &  I. 
Co.  V.  Sampson,  158  Ala.  59^,  48  So.  493; 
West  Pratt  Coal  Co.  v.  Dorman,  161  Ala. 
389,  23  LJIJL.(N.S.)  805,  135  Am.  St.  Rep. 
127,  40  So.  849,  18  Ann.  Cas.  750;  Silver 
Springs,  O.  &  G.  R.  Co.  v.  Van  Ness,  45 
Fla.  559,  34  So.  884;  Collinsville  Granite  Co. 
V.  Phillips,  123  Ga.  830,  51  S.  E.  666;  Ames 
T.  Ames,  160  HI.  599,  43  N.  £.  592;  Donk 
Bros.  Coal  &  Coke  Co.  v.  Novero,  135  III. 
App.  633;  Seitz  v.  Coal  Valley  Min.  Co. 
149  Bl.  App.  85;  Western  Indiana  Coal  Co. 
V.  Brown,  36  Ind.  App.  44,  114  Am.  St.  Rep. 
367,  74  N.  E.  1027 ;  Paull  v.  Island  Coal  Co. 
44  Ind.  App.  218,  88  N.  E.  959;  Collins  v. 
Gleason  Coal  Co.  140  low  ,  114,  18  L.R.A. 
(N.S.)  736,  115  N.  W.  497,  118  N.  W.  36; 
Piedmont  &  G.  Creek  C.a  Co.  v.  Kearney, 
114  Md.  496,  79  Atl.  1013;  Southwest  Mis- 
souri R.  Co.  V.  Morning  Hour  Min.  Co.  138 
Mo.  App.  129,  119  S.  W.  982;  Miles  v.  Penn- 
sylvania Coal  Co.  214  Pa.  544,  63  Atl.  1032; 
Weaver  v.  Berwind-White  Coal  Min.  Co. 
216  Pa.  195,  65  Atl.  545;  Berkey  v.  Ber- 
wind-White Coal  Min.  Co.  220  Pa.  65,  16 
L.R^.(N.S.)  851,  69  Atl.  329;  Dignan  v. 
Altoona  Coal  &  Coke  Co.  222  Pa.  390,  128 
Am.  St.  Rep.  812,  71  Atl.  845;  Berkey  v. 
Berwind-White  Coal  Min.  Co.  229  Pa.  417, 
78  Atl.  1004;  Lloyd  v.  Catlin  Coal  Co.  210 
111.  460,  71  N.  E.  335;  Williams  v.  Hay, 
120  Pa.  485.  6  Am.  St.  Rep.  710,  14  Atl. 
379;  Noonan  v.  Pardee,  200  Pa.  474,  55 
L.RJ1.  410,  86  Am.  St.  Rep.  722,  50  Atl. 
256,  21  Mor.  Min.  Rep.  517;  Burgner  v. 
Humphrey,  41  Ohio  St.  340;  Butterknowle 
Colliery  Co.  v.  Bishop  Auckland  Industrial 
60  L.R.A.(N.S.) 


Co-op.  Co.  [1906]  A.  C.  305,  75  L.  J.  Ch. 
N.  S.  541,  70  J.  P.  361,  94  L.  T.  N.  S.  795, 
22  Times  L.  R.  516;  Twyerould  v.  Chamber 
Colliery  Co  [1892]  W.  N.  27;  Butterley 
Co.  V.  New  Hucknall  Colliery  Co.  [1909] 
1  Ch.  37,  78  L.  J.  Ch.  N.  S.  63,  99  L.  T.  N.  S. 
818,  25  Times  L.  R.  45,  53  Sol.  Jo.  45  [1908] 
W.  N.  221;  Youghiogheny  River  Coal  Co. 
V.  Hopkins,  198  Pa.  343,  48  Atl.  19,  21 
Mor.  Min.  Rep.  188;  Wilms  ^  Jess,  94  Jll. 
464,  34  Am.  Rep.  242,  14  Mor.  Min.  Rep.  56. 

When  considering  the  demurrer,  the  court 
is  not  at  liberty  to  weigh  the  evidence. 
If  the  various  elements  of  the  cause  of  ac- 
tion pleaded  are  supported  by  any  evidence 
favorable  to  the  plaintiff,  or  from  which 
inferences  favorable  to  the  plaintiff  could 
be  drawn,  the  case  should  be  disposed  of  on 
its  merits. 

Holmes  v.  Culver,  89  Kan.  698,  133  Pac. 
164;  Buoy  v.  Clyde  Mill.  &  Elevator  Co. 
68  Kan.  436,  75  Pac.  466;  Hoffmeier  v.  Kan- 
sas City-Leaven  worth  R.  Co.  68  Kan.  831, 
75  Pac.  1117,  16  Am.  Neg.  Rep.  52;  Missouri 
Can  Co.  V.  Ross,  72  Kan.  669,  83  Pac.  616; 
Coon  V.  Atchison,  T.  A,  S.  F.  R.  Co.  75  Kan. 
282,  89  Pac.  682;  Jones  v.  Adair,  76  Kan. 
343,  91  Pac.  78. 

Messrs.  A.  F.  Williams,  Skidmore  & 
Walker,  and  W.  R.  Ttiurmond  for  appel- 
lees. 

Smitli,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  was  the  owner  of  an  80- 
acre  tract  of  land  in  Cherokee  county,  and 
on  August  1,  1903,  enterea  into  a  written 
contract  with  the  appellee  Barrett,  by  the 
terms  of  which  he  leased  to  Barrett,  his 
heirs  and  assigns,  the  coal  underlying  the 
tract  of  land,  except  a  strip  of  land  200  by 
900  feet,  particularly  described  therein. 
The  lease  granted  the  further  use  of  the 
surface  for  the  working  and  management 
of  the  mine.  By  its  terms  the  lease  was 
to  continue  until  the  coal  was  worked  out, 
unless  sooner  terminated  by  reason  of  the 
nonperformance  of  some  ol  the  conditions 
therein  stipulated.  The  lease  also  con- 
tained, among  others,  the  following  pro- 
visions: 

'*Said  second  party  agrees  to  work  and 
mine  said  coal  in  a  good,  careful,  and  work- 
manlike manner,  and  not  leave  unneces- 
sarily any  coal  which  should  be  and  can 
be  mined  with  safety  to  the  mine  and 
miners,  but  said  second  party  shall  not  be 
required  to  work  low  places  or  rolls  which 
cannot  be  mined  except  at  a  loss.  .  .  . 
The  consideration  of  the  lease  and  leasing 
of  said  coal  and  surface  rights  as  hereinbe- 
fore described  shall  be  a  royalty  of  10 
cents  per  ton  of  two  thousand  (2,000) 
pounds  on  all  coal  mined  and  removed  from 
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said  land,  except  what  ooal  is  necessarily 
used  in  operating  said  mine,  upon  which  no 
royalty  is  to  be  paid." 

The  other  provisions  of  the  lease  are 
deemed  immaterial  for  the  purposes  of  this 
decision.  The  lease  was  assigned  by  Bar- 
rett to  C.  Newlands  and  C.  F.  Spencer,  and 
by  the  latter  to  the  Kansa:  Fuel  Company 
and  Barrett  under  some  arrangement  not 
disclosed. 

The  appellant,  in  his  petition,  claimed  a 
large  amount  of  dauiages  by  reason  of  the 
alleged  fact  that  the  appellees  had  removed 
so  much  of  the  coal  that  they  took  away 
the  subjacent  support  of  the  surface  and 
caused  the  surface  to  fall  and  cave  in. 

The  appellees  answered  separately,  and 
admitted  the  execution  of  the  lease  and  the 
assignments  thereof,  and  set  up  defenses  to 
plaintiff's  cause  of  action  which  we  need 
not  consider  by  reason  of  the  fact  that  no 
trial  was  had  thereon.  Among  other  de- 
fenses, the  appellees  pleaded  the  two-year 
statute  of  limitations,  but  it  is  not  con- 
tended that  the  appellant's  evidence  showed 
that  the  action   was  barred. 

Upon  the  trial  the  plaintiff  introduced 
evidence  tending  to  show  that  the  value  of 
the  surface  had  been  greatly  injured  by  the 
removal  of  the  subjacent  support,  and  that 
the  appellees  had  recognized  their  liability 
by  employing  the  appellant  and  others  to 
fill  up  a  large  number  of  cave- ins  which 
had  occurred,  and  that  all  the  coal  was 
mined  to  which  the  lease  conveyed  any 
right,  and  a  large  number  of  pits  of  various 
sizes  and  depths  remained,  making  the  land 
practically  worthless  for  either  pasturage 
or  farming  purposes.  At  the  close  of  ap- 
pellant's evidence,  the  appellees  severally 
demurred  to  the  appellant's  evidence,  the 
demurrers  were  sustained  by  the  court,  and 
judgment  was  rend^ed  against  the  appel- 
lant for  costs. 

It  is  conceded  by  the  appellees,  in  sub- 
stance, that,  as  a  matter  of  common  right, 
when  the  estate  in  minerals  in  aitu  is  sev- 
ered from  the  estate  in  the  surface,  the 
owner  of  the  latter  estate  has  the  right  of 
subjacent  support  for  the  surface^  On  the 
other  hand,  it  is  conceded  by  appellant  that 
the  right  to  such  support  may  be  waived 
or  conveyed  by  the  owner  of  the  surface 
estate  to  the  owner  of  the  mineral  estate. 

Appellees  cite  Griffin  v.  Fairmont  Coal 
Co.  69  W.  Va.  480,  2  L.R.A.(N.S.)  1115 
53  S.  E.  24,  in  which  it  was  said:  ''Where 
a  deed  conveys  the  coal  under  a  tract  of 
land,  together  with  the  right  to  enter  upon 
and  under  said  land,  and  to  mine,  exca- 
vate, and  remove  all  of  it,  there  is  no  im- 
plied reservation  in  such  an  instrument  that 
the  grantee  must  leave  enough  coal  to| 
support  the  surface  in  'ts  original  position." ' 
SO  LJUL(N.S.) 


SyL  f  8.  Several  other  authorities  are  cited 
by  appellees  which  in  some  measure  tend  to 
support  their  contention  in  the  case,  but 
the  above  case  seems  to  be  the  strongest 
and  most  closely,  analogous  to  the  case  at 
bar.  That  decision,  however,  is  criticized 
in  an  editorial  note  appended,  in  which  it 
is  claimed  that  the  rule  is  not  correctly 
stated,  and  numerous  authorities  are  col- 
lated. That  the  right  to  subjacent  support 
to  the  surface  will  not  be  deemed  to  have 
been  waived,  conveyed  by,  or  lost  to,  the 
owner  of  the  surface,  unless  such  clearly 
appears  from  the  language  used  in  the  con- 
veyance to  have  been  the  intention  of  the 
parties,  is  sustained  by  numerous  authori- 
ties, among  which  are  the  following  cases: 
Gumbert  v.  Kilgore,  4  Sadler  (Pa.)  84,  6 
Ati.  771;  Nelson  v.  Roch,  14  Phila.  665; 
Jones  V.  Wagner,  66  Pa.  429,  5  Am.  Rep. 
385,  13  Mor.  Min.  Rep.  1090;  Horner  v. 
Watson,  79  Pa.  242,  21  Am.  Rep.  55,  14 
Mor.  Min.  Rep.  1;  Coleman  v.  Chadwick, 
80  Pa.  81,  21  Am.  Hep,  &%  14  Mor.  Min. 
Rep.  9;  Carlin  v.  Chappel,  101  Pa.  348,  47 
Am.  Rep.  722;  Pringle  v.  Vesta  Coal  Ca 
172  Pa.  438,  33  Atl.  690;  Noonan  v.  Pardee, 
200  Pa.  474,  55  L.R.A.  410,  86  Am.  St  Rep. 
722,  50  Atl.  255,  21  Mor.  Min.  Rep.  517; 
Wilms  V.  Jess,  94  III.  464,  34  Am.  Rep. 
242,  14  Mor.  Min.  Rep.  56;  Lloyd  v.  CatUn 
Coal  Co.  210  III.  460,  71  N.  £.  335;  Mickle 
V.  Douglas,  75  Iowa,  78,  39  N.  W.  198,  17 
Mor.  Min.  Rep.  137;  Burgner  v.  Humphrey, 
41  Ohio  St.  340;  Williams  v.  Gibson,  84 
Ala.  228,  5  Am.  St.  Rep.  368,  4  So.  350, 
16  Mor.  Min.  Rep.  243;  Yandes  v.  Wright. 
66  Ind.  319,  32  Am.  Rep.  109,  14  Mor.  Min. 
Rep.  32;  Marvin  v.  Brewster  Iron  Min.  Co. 
55  N.  Y.  538,  14  Am.  Rep.  322,  13  Mor.  Min. 
Rep.  40. 

The  contract  in  this  case  is  not  ambigu- 
ous in  the  usual  sense.  The  only  question 
is  the  legal  effect  of  the  language  used 
therein,  and,  as  we  have  seen,  it  does  not 
clearly  appear  that  the  right  to  subjacent 
support  of  the  surface  was  intended  to  be 
waived  or  conveyed  by  appellant.  Rettiger 
V.  Dannelly,  91  Kan.  61,  136  Pac.  942. 

The  judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 


liOUISIANA  SUPREME  COURT. 

W.  T.  INGRAM  and  Wife 

V. 

KANSAS  CITY,  SHREVEPORT,  k  GULF 
RAILWAY  COMPANY  et  al.,  Appts. 

(—  La.  — ,  64  So.  146.) 

Case  —  action  for  injury. 

1.  Every  act  of  man  that  causes  damages 

original  position." '     Headnotes  by  Sommebytlle,  J. 
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to  another  oliliget  him  by  whose  fault  it 
happened  to  repair  it 

Railroad  —  duty  to  stran^ra. 

2.  We  conceive  the  rule  to  be  this:  That, 
while  a  railway  company  is  not  bound  to 
the  same  degree  of  care  in  regard  to  mere 
fltrangers  who  are  unlawfully  upon  its  prem- 
ises l£at  it  owes  to  passengers  conveyed  by 
it,  it  is  not  exempt  from  responsibility  to 
such  strangers  for  injuries  arising  from  its 
negligence  or  from  its  tortious  acts. 

Carrier  —  newsboy  on  car. 

3.  Where,  according  to  a  general  custom, 
newsboys  are  permitted  to  go  on  street  rail- 
way cars  to  sell  and  deliver  papers,  a  boy 
is  not  a  trespasser  while  on  a  car  selling  a 
paper,  imless  his  right  to  remain  on  the  car 
has  been  terminated  by  reasonable  notice. 

'  Railroad  —  duty  to  public. 

4.  To  the  public  at  larg^  the  (railroad) 
company  owes  nothing  beyond  the  observ- 
ance of  the  duties  of  good  neighborhood, 
which  includes  the  universal  duty  of  doing 
no   wilful  or   wanton   injury,   and   of   not 


erecting  or  continuing  on  or  near  its  plat- 
form or  approaches,  to  which  the  public 
may  be  expected  to  go,  any  nuisance,  trap, 
or  pitfall  from  which  personal  injury  is 
likely  to  ensue. 

Appeal  ^  general  exception  —  effect! 

5.  It  has  been  too  frequently  held  to  re- 
quire the  extended  citation  of  cases  that  an 
exception  of  a  general  character  will  not 
cover  specific  objections,  which  in  fairness 
to  the  court  ought  to  have  been  called  to 
its  attention,  in  order  that,  if  necessary,  it 
could  correct  or  modify  them.  In  such 
cases  it  is  the  duty  of  the  objecting  party 
to  point  out  specifically  the  part  of  the  in- 
structions r^arded  as  erroneous. 

Same  —  limitation  of  bill. 

6.  A  bill  of  exceptions  will  be  limited  to 
the  exceptions  taken  at  the  time  of  the  de- 
livery of  the  charge  by  the  judge  to  the 
jury. 

(Provoety,  J.,  dissents.) 
(January  6,  1914.) 


Note.  —  Duty  of  carrier  to  newsboy. 

Generally  as  to  the  duty  of  carrier  to  one 
whom  it  permits  to  enter  its  cars  upon  his 
own  business,  and  not  as  a  passenger,  see 
the  note  to  Peterson  v.  South  &  W.  R.  Co. 
8  L.RJ^.(N.S.)  1240. 

For  liability  of  railroad  company  for  in- 
jury to  person  wrongfully  on  train  by  col- 
lusion with  a  train  employee,  see  the  note 
to  Grahn  v.  International  &  G.  N.  R.  Co.  5 
LJIJ^.(N.S.)   1025. 

For  liability  to  trespasser  or  bare  licensee 
from  active  as  distinguished  from  passive 
n^ligcn^Cy  see  the  note  to  CBrien  v.  Union 
Freight  R,  Co.  36  L.R.A.(N.S.)  492. 

The  cases  generallymay  be  divided  into 
three  classes:  (1)  Where  the  newsboy  is 
on  the  carrier's  cars  or  premises  imder  a 
contract  between  his  employer  and  the  car- 
rier; (2)  where  there  is  no  contract,  and 
the  injury  is  allied  to  be  due  to  a  want  of 
care  on  the  part  of  the  carrier;  and  (3) 
where  in  like  case  it  is  alleged  to  be  due 
to  riolence  or  fear  of  violence  of  the  car- 
rier's servants. 

Contracts   of   carrier   with   newsboy's   em- 
ployer. 

For  the  general  subject  of  contracts  ex- 
empting railroad  company  from  liability 
for  negligent  injury  to  sleeping-car  em- 
ployees, or  others  sustaining  a  similar  rela- 
tion to  the  company,  see  the  notes  to  Den- 
ver a.  R.  G.  R.  Ck).  v.  Whan,  11  L.RA.(N.S.) 
432,  and  to  Coleman  t.  Pennsylvania  R.  Co. 
ante,  432. 

The  decisions  do  not  agree  as  to  the  valid- 
ity of  contracts  in  exoneration  of  the  car- 
rier in  case  of  injury  to  the  newsboy  from 
negligence.  It  has  been  held  that  such  a 
contract  made  by  the  employer  with  the 
carrier,  supplemented  by  the  boy's  contract 
with  Uie  employer,  was  against  public  pol- 
icy (Texas  i  P.  R.  Co.  y.  Fenwick,  infra); 
or  that  it  was  ineffective  as  against  statu- 
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tory  negligence  of  the  carrier  (Starr  v. 
Great  Northern  R.  Co.  infra).  On  the  other 
hand  similar  contracts  have  been  sustained 
(Higgins  V.  New  Orleans,  M.  &  C.  R.  Co. 
infra);  and  it  has  also  been  held  that  the 
employer's  contract  of  exoneration  of  the 
carrier  would  bar  an  action  for  the  deatli 
of  the  newsboy  (Alexander  v.  Toronto  & 
N.  R.  Co.  infra). 

In  Texas  &  P.  R.  Co.  v.  Fenwick,  34  Tex. 
Civ.  App.  222,  78  S.  W.  648,  it  was  held 
that  a  newsboy  injured  by  the  negligent  de- 
railment of  a  train  was  entitled  to  recover 
as  a  passenger  against  the  railroad  com- 
pany although  he  and  his  father  had  exe- 
cuted to  his  employers,  a  news  agency,  con- 
tracts of  release  to  it  and  aU  carriers  which 
should  carry  him  on  the  business,  etc.,  from 
any  claims  for  injuries,  such  contract  being 
in  pursuance  of  the  contract  of  the  agency 
with  the  railroad  company;  it  being  against 
public  policy  that  the  company  should  profit 
by  such  contracts  of  release. 

In  Starr  v.  Great  Northern  R.  Co.  67 
Minn.  18,  69  N.  W.  632,  contracts  between 
the  employer  and  the  railroad  carrier,  and 
between  the  employer  and  the  news  agent, 
were  held  of  no  avail  against  an  action  by 
the  news  agent  against  the  carrier  for  in- 
juries suffered  in  a  collision  due  to  the  dis- 
obedience of  a  statute  requiring  stops  be- 
fore a  grade  crossing  of  another  railroad, 
which  statute  provided  that  the  offending 
company  should  be  "liable  in  the  full  amount 
of  damages  done  to  property  or  person  in 
consequence  of  any  neglect  on  the  part  of 
its  agents  or  employees  to  comply  with  the 
requirements  of  this  section."  The  court 
said  that  in  view  of  the  statute  it  was 
"quite  immaterial  whether  the  plaintiff  was 
or  was  not,  technically,  a  passenger  upon 
the  train,  or  whether  the  railroad  company 
occupied  the  relation  of  common  carrier  as 
to  him.  The  plaintiff  was  on  the  train  with 
the  consent  of  the  railroad  company,  with 
the  privilege  of  selling  certain  commodities 
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LOUISIANA  SUPREME  COURT. 


A  PPEAL  by  defendants  from  a  judgment 
A  of  the  Judicial  DUtriet  Court  for  the 
Parish  of  Caddo  in  plaintiffe'  favor  in  an 
action  brought  to  recover  damages  for  the 
death  of  their  son  alleged  to  have  been 
caused  by  defendfints'  negligence.  Modified 
and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  W.  Moore»  and  Alexander  A 
Wllkinnony  for  appellants: 

One  who  goes  on  the  property  of  a  rail* 
road  for  business  of  his  own,  and  not  in 
connection  with  any  business  with  the  rail* 
way  company,  must  take  the  premises  as 
he  finds  them,  and  the  railway  company 
owes  him  no  duty  ezcq>t  not  to  wilfully 
or  intentionally  injure  him. 

Burbank  v.  Illinois  C.  R.  Co.  42  La.  Ann. 


1166,  11  LJRA.  720,  8  So.  580,  •  Amu^Neg; 
Cas.  388;  DeGruy  v.  Aiken,  43  La.  Ann. 
788,  9  So.  747;  Settoon  v.  Texas  &  P.  R. 
Co.  48  La.  Ann.  807,  18  So.  750;  Snyder  v. 
Natchez,  R.  R.  &  T.  R.  Co.  42  La.  Ann. 
302,  7  So.  582;  Bell  v.  Houston  &  S.  R.  Co. 
132  La.  88,  43  L.R.A.(N.S.)  740,  80  So.  1029; 
Sullivan  v.  Vicksburg,  S.  A  P.  R.  Co.  39 
La.  Ann.  800,  4  Am.  St.  Rep.  239,  2  So. 
587;  Morris  v.  Great  Southern  Lumber  Co. 
132  La.  306,  61  So.  383;  Holmes  v.  Crom* 
well  A  S.  Co.  51  La.  Ann.  352,  25  So.  265 ; 
Post  V.  Texas  A  P.  R.  Co.  —  Tex.  Civ.  App. 
— ,  23  S.  W.  708;  Wool  wine  v.  Chesapeake 
A  O.  R.  Co.  (Manning  v.  Chesapeake  A  O. 
R.  Co.)  36  W.  Va.  329,  16  L.ILA.  271,  32 
Am.  St.  Rep.  859,  15  S.  £.  81;  Watson  v. 
Manitou  A  P.  P.  R.  Co.  41  Colo.  138,  17 


thereon,  and  for  which  privilege  the  com- 
pany had  been  paid  a  full  consideration. 
.  .  •  When,  by  express  prohibitory  enact* 
ments,  the  state  has  thus  declared  its  pub- 
lic policy,  and  provided  a  remedy  for 
enforcing  it,  we  do  not  think  that  it  is  com- 
petent for  a  railroad  company  to  stipulate 
against  this  statutory  liability.  If  it  were 
otherwise,  the  state  might,  in  its  attempt 
to  enforce  a  wise  public  policy,  be  com- 
pletely thwarted,  and  the  law  thus  nulli- 
fied." 

But  somewhat  similar  contracts  were  su8-« 
tained  in  Higgins  v.  New  Orleans,  M.  A  C. 
R.  Co.  28  La.  Ann.  133,  where  the  court  in 
reversing  a  judgment  for  the  news  agent 
said:  "Is  the  agreement  lawful T  All  con- 
tracts may  be  made,  except  those  repro- 
bated by  law  or  public  policy,  and  a  con- 
tract by  which  one  stipulates  for  exemption 
from  responsibility  for  losses'  occasioned  to 
another  from  the  negligence  of  his  agents 
or  servants  is  not  against  public  policy  or 
forbidden  by  law;  but  if  the  losses  resulted 
from  the  fraudulent,  wilful,  or  reckless  mis- 
conduct of  the  agent  or  employee,  it  would 
be."  (It  may  be  noted  that  here  the  plain- 
tiff's employer  paid  nothing  for  the  privi- 
lege, except  that  the  plaintiff  was  to  render 
some  slight  service,  but  that  in  the  Texas 
and  Minnesota  cases  the  news  agency  paid 
large  sums  for  their  privileges.) 

In  Alexander  v.  Toronto  A  N.  R.  Co.  33 
U.  C.  Q.  B.  474,  affirmed  in  35  U.  C.  Q.  B. 
453,  it  was  held  that  a  contract  between 
the  newsboy's  employer  and  the  railroad 
company,  exonerating  the  railroad  company 
from  injuries  to  the  former's  emplovees, 
was  a  defense  to  a  suit  for  the  deatn  of 
the  boy  brought  by  the  boy's  father  against 
the  railroad  company,  alleging  that  the 
death  was  caused  by  a  piece  of  timber  pro- 
jecting from  the  defendant's  train,  striking 
the  boy,  who  was  on  the  platform. 

In  Smallwood  v.  Baltimore  A  O.  R.  Co. 
215  Pa.  540,  64  Atl.  732,  7  Ann.  Cas.  525, 
20  Am.  Neg.  Rep.  718,  it  was  held  that  no 
recovery  could  be  had  for  the  death  of  a 
news  agent  killed  on  a  railroad  train  by 
the  negugence  of  an  employee  of  the  rail- 
road company,  such  agent  being  on  the ' 
50  LJtJlL.(N.S.) 


train  to  sell  his  wares  under  a  contract  be- 
tween  his  employers  and  the  railroad  com- 
pany, as  the  case  was  covered  by  the  stat- 
ute of  1868,  which  provided  ''that  when  any 
person  shall  sustain  personal  injury  or  losa 
of  life  while  lawfully  engaged  or  employed 
on  or  about  the  roads,  works,  depots,  and 
premises  of  a  railroad  company,  or  in  or 
about  any  train  or  car  therein  or  thereon, 
of  which  such  person  is  not  an  employee^ 
the  right  of  action  and  recoverr  in  all  such 
cases  against  the  company  shall  be  such 
only  as  would  exist  if  such  person  were  an 
employee.  Provided,  that  this  section  shall 
not  apply  to  passengers."  The  court  said: 
"If  the  deceased  was  a  passenger  on  the 
train  it  was  because  this  contract  with  hia 
employer  made  him  one.  It  is  not  contended 
that  he  was  there  by  virtue  of  any  other 
right  or  privilege." 

Where  there  is  no  contract. 

Most  of  the  cases  occur  where  the  news- 
boy hops  on  and  off  cars  moving  or  stand- 
ing, to  sell  his  wares,  without  any  arrange- 
ment with  the  company. 

— injuries  due  to  carrier's  want  of  care. 

Where  the  accident  is  claimed  to  be  due 
to  the  carrier's  want  of  care  (as  distin- 
guished from  violence  of  its  servants)  the 
ordinary  rule  applies  that  there  is  no  duty 
to  trespassers  and  bare  licensees  except  to 
refrain  from  infiicting  wanton  or  wilful  in- 
jury, and  in  case  of  discovered  peril  to  use 
ordinary  care  for  their  preservation. 

A  railroad  company  is  not  liable  for  the 
death  of  a  newsboy  who  was  accustomed  to 
ride  on  the  train  to  sell  paperx  by  the  con- 
nivance of  the  eondnetor;  he  was  a  tres- 
passer. Duff  v.  Allegheny  Valley  R.  Co.  91 
Pa.  458,  36  Am.  Rep.  675  (whei^  the  nature 
of  the  accident  is  not  reported). 

A  newsboy  who  boards  the  defendant's 
car  to  sell  papers  is  not  entitled  to  recover 
for  Injuries  suffered  by  him  while  standing 
on  a  step  of  the  front  platform,  due  to  the 
car  running  off  the  track  and  into  a  bridge, 
as,  beinff  but  a  license,  the  only  dufy 
towards  him  was  not  to  wantonly  or  wif- 
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LJtA.(N.6.)  916,  92  Pac.  17;  Redigan  v. 
Boston  k  M.  R.  Co.  165  Maaa.  44,  14  L.RA. 
276,  31  Am.  St.  Rep.  520,  28  N.  £.  1133; 
Schreiaer  ▼.  Great  Northern  R.  Co.  86  Minn. 
245,  68  L.RJ^.  75,  90  N.  W.  400;  Illinois 
C.  R.  Co.  y.  Godfrey,  71  111.  500,  22  Am. 
Rep.  112;  Poling  y.  Ohio  River  R.  Co.  38 
W.  Va.  645,  24  L.RJL.  215,  18  S.  £.  782, 
10  Am.  Neg.  Cas.  409;  Means  y.  Southern 
Califorma  R.  Co.  144  Cal.  473,  77  Pac.  1001, 
1  Ann.  Cas.  206,  17  Am.  Neg.  Rep.  1;  Nor- 
folk &  W.  IL  Co.  y.  Wood,  99  Va.  156,  37 
S.  £.  846;  Illinois  C.  R.  Co.  y.  Hopkins, 
200  III.  122,  65  N.  £.  657,  13  Am.  Neg.  Rep. 
15;  Ling  y.  Great  Northern  R.  Co.  165  Fed. 
813;  Woods  y.  Missouri  P.  R.  Co.  149  Mo. 
App.  507,  130  S.  W.  1128;  Kelly  y.  Benas, 


217  Mo.  1,  20  L.ILA.(NJS.)  903,  116  S.  W. 
557;  Har^eayes  y.  Deaeon,  25  Mich.  5; 
O'Brien  y.  Union  Freight  R.  Co.  209  Mass. 
449,  36  LJIJl.(N.S.)  492,  95  N.  £.  861; 
Indian  Ref.  Co.  y.  Mobley,  134  Ky.  822, 
24  L.R.A.(N.S.)  497,  121  S.  W.  657;  St. 
Louis  Southwestern  R.  Co.  y.  Bryant,  81 
Ark.  368,  99  S.  W.  693;  Thomp.  Neg.  § 
2670;  33  Cyc.  762;  23  Am.  k  £ng.  £nc. 
Law,  736. 

The  eyidenoe  was  insufficient  to  warrant 
an  inference  by  the  jury  that  defendants 
were  negligent. 

Bay,  Negligence  of  Imposea  Duties,  134; 
Webb's  Pollock,  Torts,  46. 

Messrs.  Blanchard  A  Smith  and  Thom- 
as C.  Barrett  for  appellees. 


fully  injure  him.    North  Chicago  Street  R. 
Co.  y.  Thurston,  43  HI.  App.  587. 

He  must  take  the  condition  of  the  ye- 
hide  as  he  finds  it,  as  he  is  at  best  but  a 
licensee.  Blackmore  y.  Toronto  Street  R. 
Co.  38  U.  C.  Q.  B.  172,  where  it  was  held 
that  there  could  be  no  recoyery  for  the 
death  of  a  newsboy  eleyen  years  old,  who 
boarded  the  defendant's  street  car  to  sell 
papers,  and  stepped  or  fell  from  the  front 
platform,  there  being  no  step  on  that  side 
of  it  (although  the  loss  of  such  step  had 
been  before  reported  to  the  company  by 
the  conductor). 

A  newsboy  jumping  on  the  running  board 
of  the  defendant's  car  in  motion  to  sell 
papers  according  to  his  custom  is  not  a  pas- 
senger, and  ordinary  care  is  all  that  is  re- 
el uired  of  the  company.  Padgitt  y.  Moll, 
159  Mo.  143,  52  L.R.A.  854,  81  Am.  St.  Rep. 
347,  60  S.  W.  121  (where  the  boy  was 
knocked  off  by  the  toncue  of  a  wagon  in 
the  street) ;  Raming  y.  Metropolitan  Street 
R.  Co.  157  Mo.  477,  50  S.  W.  791,  57  S.  W. 
268  (where  it  was  claimed  that  the  boy 
was  flushed  off  by  the  gripman,  but  the  case 
went  back  for  a  new  trial  without  any  con- 
elusion  as  to  the  facts  of  the  injury). 

In  Fleming  v.  Brooklyn  City  R.  Co.  1  Abb. 
N.  C.  433,  affirmed  without  opinion  in  74 
N.  Y.  618,  it  was  held  that  the  defendant 
Htreet  car  company  was  not  liable  for  the 
ileath  of  a  newsboy  eight  years  of  age  who 
mounted  the  front  platform  of  the  defend- 
ant's moying  car  to  sell  papers,  and  was 
killed  later  on  leaying  the  car  by  the 
front  platform.  It  was  alleged  that  the 
driver  on  the  instigation  of  a  passenger  in- 
vited the  boy  to  board  the  car,  but  the 
court  did  not  refer  to  this  directly,  but  said: 
**The  plaintiff^s  intestate  was  not  a  pas- 
Konger  on  the  defendant's  car.  He  was  not 
expected  to  pay  fa:e,  neither  did  he  go  on 
1x>ard  for  the  purpose  of  being  transported 
from  one  place  to  another.  He  simply  had 
a  Ueense  to  pass  on  and  off  the  car,  for  the 

furpose  of  selling  papers  to  the  passengers, 
t  appears  from  the  complaint,  that  he 
passed  into  the  car  safely;  the  charge  is, 
that  the  drfyer  permitted  him  to  pass  out 
and  off,  by  way  of  the  front  platform,  with- 
^  L.R.A.(N.S.) 


out  stopping,  or  slackening  the  speed  of  the 
car,  and  without  directing  him  to  pass  out 
by  way  of  the  rear  platform.  The  com- 
plaint proceeds  upon  the  theory  that  by  per- 
mitting newsboys  to  traffic  with  the  pas- 
sengers on  the  cars,  the  defendant  becomes 
charged  with  the  duty  of  looking  after  their 
safety,  of  seeing  that  they  do  not  run  into 
danger,  and  of  stopping  or  slackening  the 
speed  of  the  car  for  them  to  leave,  whether 
requested  to  do  so  or  not.  ...  Of  course 
the  driver  had  no  right  to  do  anything 
which  would  recklessly  or  needlessly  expose 
this  boy  to  danger." 

In  Rosenkovitz  v.  United  R.  &  Electric 
Co.  108  Md.  306,  70  Atl.  108,  the  court  said: 
*'The  duty  and  obligation  of  a  street  rail- 
way company  to  a  newsboy  who  enters 
upon  its  cars  for  the  purpose  of  selling 
papers,  and  who  pays  no  fare,  has  been 
clearly  defined  by  the  courts  of  this  country. 
He  is  not  a  passenger,  but  a  mere  licensee 
or  trespasser;  and  the  company  owes  him  no 
duty,  except  to  use  ordinary  care  for  his 
preservation  after  discovering  his  peril,  and 
to  refrain  from  infficting  wilful,  reckless, 
and  wanton  injury.  The  recognized  law 
upon  this  subject  is  well  stated  in  a  case 
note,  entitled  'Duty  of  carrier  to  one  whom 
it  permits  to  enter  its  cars  upon  his  own 
business  and  not  as  a  passenger,'  in  the  re- 
port of  the  case  of  Peterson  v.  South  &  W. 
R.  Co.  8  L.RJL.(N.S.)  1240,  where  the  lead- 
ing cases  are  cited  and  collected." 

newsboys  injured  at  station.    . 

The  case  of  Inobam  v.  Kansas  Citt,  8. 
k  G.  R.  Co.  seems  to  be  the  only  reported 
case  of  a  newsboy  injured  at  a  station, 
with  the  exception  of  Alexander  v.  Toronto 
k  N.  R.  Co.  33  U.  C.  Q.  B.  474,  affirmed  in 
35  U.  C.  Q.  B.  453,  supra,  which  was  decided 
upon  the  contract  between  the  boy's  em- 
ployer and  the  carrier. 

For  liability  for  injury  to  trespasser  or 
bare  licensee  at  station  by  train,  see  the  note 
to  Neice  y.  Chicago  k  A.  R.  Co.  41  L.R.A. 
(N.S.)  162. 

It  will  be  seen  that  the  court  in  the 
Ingbam  Case  considers  that  a  newsboy,  fre- 
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Sominenrllley  J.,  delivered  the  opinion 
of  the  court: 

Plaintiffs,  parents  of  a  son  named  Clar- 
ence, aged  eleven  years,  sue  the  defend- 
ants in  the  sum  of  $10,000  for  damages  to 
their  deceased  son  and  to  them,  alleged 
to  have  been  caused  by  the  fault  and  neg- 
ligence of  defendants. 

Defendants  answered,  denying  generally 
all  the  allegations  in  plaintiffs'  petition, 
but  admitted  that  the  son  of  plaintiffs  was 
injured  at  the  time,  place,  and  to  the  ex- 
tent alleged,  but  averred  that  the  same 
was  without  fault  on  their  part.    They  did 


quenting  a  railway  station  "for  the  purpose 
of  getting  his  papers  from  passing  trains" 
and  of  selling  them,  is  more  than  a  licensee. 
It  would  seem  that  if  his  only  purpose  had 
been  the  selling  of  papers  that  he  would  not 
be  generally  considered  as  more  than  a 
licensee  under  the  cases  cited  in  the  note  last 
mentioned.  If  "getting  his  papers  from 
passing  trains"  means  that  the  carrier  itself 
Drought  the  papers  for  him,  and  that  the 
boy  went  to  the  station  to  get  them  from 
the  carrier,  he  was  of  course  on  the  prem- 
ises by  invitation.  And  even  if  the  fact 
was  that  his  custom  was  to  buy  the  papers 
from  news  agents  on  the  train,  the  decision 
in  the  case  seems  fair  and  reasonable. 

•^injuries  due  to  violence  }r  fear  of  violence 
of  defendant's  servants. 

In  some  of  the  cases  where  it  is  claimed 
that  the  injuries  to  a  newsboy  were  caused 
by  violence  of  the  carrier's  servants,  or  by 
his  jumping  or  falling  from  cars  in  fear  of 
such  violence,  it  was  defended  that  the  car- 
rier's servant  was  not  acting  within  the 
scope  of  his  authority.  These  were  cases 
where  the  act  complained  of  was  done  by 
motormen,  drivers,  and  a  brakeman. 

There  are  a  number  of  cases  which  turned 
on  the  question  of  fact  as  to  whether  there 
was  violence  by  the  carrier's  servant  or 
justifiable  fear  of  it. 

In  North  Chicago  City  R.  Co.  v.  Gastka, 
27  111.  App.  518,  a  carrier  was  held  liable 
for  injuries  to  a  newsboy  boarding  its  car 
to  sell  papers  according  to  custom,  who 
was  thrown  from  the  car  by  the  conductor 
without  warning,  and  was  run  over  by  a 
car  of  the  same  company  coming  in  the  op- 
posite direction. 

A  newsboy  who  in  accordance  with  cus- 
tom boarded  the  running  board  of  the  de- 
fendant's open  street  car  at  request  of  a 
passenger  for  a  paper,  while  the  car  was  at 
..rest,  and  after  the  car  started  but  before 
he  had  delivered  the  paper  was  injured  by 
jumping  or  falling  off  after  threatening 
orders  by  the  conductor,  may  recover  from 
the  railroad  company.  Indianapolis  Street 
R.  Co.  V.  Hockett,  161  Ind.  196,  67  N.  E. 
106  (where  the  jury  found  that  the  con- 
ductor had  ordered  the  boy  off  before  the 
car  started,  but  the  court  considered  that 
the  jury  had  not  found  that  the  boy  heard 
him). 
60  L.R.A.rN.S.) 


not  allege  contributory  negligence;  but 
they  represented  that  the  child  had  no 
right  at  the  depot  at  the  time  he  was 
killed,  that  he  was  a  mere  spectator,  and 
that  they  owed  him  no  duty  whatever,  ex- 
cept not  to  wilfully  and  intentionally  in- 
jure him.  They  further  alleged  that  their 
engineer  and  employees  did  all  they  could 
do  possible  to  avert  the  injury,  and  used 
all  precaution  in  their  power  to  prevent 
the  accident. 

There  was  judgment  in  favor  of  plaintiffs 
as  prayed  for;  and  defendants  have  ap- 
pealed. 

So,  where  the  conductor  pushed  a  news- 
boy who  had  been  on  the  defendant's  car 
to  sell  papers,  from  the  step  of  the  front 
platform,  it  was  held  that  ne  was  not  a 
trespasser,  as  the  usage  of  the  company  at 
the  time  was  to  permit  newsboys  on  their 
cars  without  objection.  Philadelphia  Trac- 
tion Co.  V.  Orbann,  119  Pa.  37,  12  Atl.  816, 
10  Am.  Neg.  Cas.  133,  where  the  case,  how- 
ever, was  reversed,  as  the  court  did  not 
consider  it  a  case  for  punitive  damages,  as 
the  car  was  approaching  a  crossing  where 
passengers  were  waiting  to  enter  it  and 
the  boy  was  in  the  way. 

In  Chicago  City  R.  Co.  v.  O'Donnell,  207 
m.  478,  69  N.  E.  882,  15  Am.  Neg.  Rep.  517. 
the  defendant  railroad  company  was  held 
liable  for  the  death  of  a  newsboy  who 
boarded  the  step  of  a  car  outside  the  closed 
gate  to  steal  a  ride,  and,  on  threatening 
orders  or  gestures  from  the  conductor, 
jumped  off,  and  falling  was  run  over  by 
another  car  of  the  defendant  going  in  the 
opposite  direction;  the  wantonly  wrongful 
act  of  the  conductor  being  given  as  the 
ground  of  the  recovery. 

There  are  some  Massachusetts  cases 
where  the  court  considers  that  the  danger 
of  violence  was  not  great  enough  to  have 
incited  a  reasonable  fear  of  it  in  the  ordi- 
nary newsboy  of  that  locality. 

Thus  it  has  been  held  that  a  newsboy 
boarding  a  street  car  of  the  defendant  to 
sell  papers  was  a  trespasser,  and  could  not 
recover  for  Injuries  sustained  in  jumping 
from  a  car  in  motion,  on  orders  from  the 
conductor,  who  was  separated  from  him  by 
the  width  of  the  car,  but  was  perhaps  mov- 
ing in  his  direction  (Lebov  v.  Consolidated 
R.  Co.  203  Mass.  380,  26  L.R.A.(N.S.)  265, 
89  N.  E.  546) ;  or  in  falling  or  jumping  from 
the  car  on  an  order  from  the  conductor,  who 
was  at  a  distance  on  the  rear  platform 
(Albert  v.  Boston  Elev.  R.  Go.  185  Mass. 
210,  70  N.  E.  52)  ;  or  in  falling  off  in  fright 
on  threatening  orders  from  ttie  motorman 
while  the  car  was  going  slowly  (Massell  v. 
Boston  Elev.  R.  Co.  191  Mass.  491,  78  N.  E. 
108).  In  the  last  case  the  court  said:  **It 
is  obvious  that  the  plaintiff  had  no  reason- 
able ground  to  believe  that  the  motorman 
intended  to  assault  him.  .  .  .  The 
plaintiff  had  been  a  newsboy  for  a  year 
and  was  familiar  with  the  streets  of  Bos- 
ton.   There  was  nothing  in  the  motorman's 
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It  appears  from  the  evidence  that  on  the 
morning  of  July  4,  1912,  about  the  time  the 
southbound  train  of  the  Kansas  City, 
Shreveport,  &  Gulf  Railway  Company  was 
due,  the  agent,  or  his  assistant,  in  charge 
of  the  depot  at  Mooringsport,  moved  a 
truck,  which  was  used  for  hauling  baggage 
and  mail  bags,  to  a  point  on  the  platform 
which  was  considered  by  him  to  be  clear 
of  the  incoming  train. 

Clarence  Ingram  was  there  engaged  in 
selling  newspapers.  He  had  gone  to  the 
depot  for  that  purpose,  and  was  standing 
on  the  open,  gravel  railroad  platform,  some 


25  feet  from  the  truck  and  the  track.  As 
the  train  came  in,  the  engine  and  tender 
missed  the  truck;  but  the  upright  stan- 
chions at  the  end  of  the  truck  were  caught 
by  the  baggage  car,  pulled  around,  and 
struck  by  the  iron  steps  of  that  same  car, 
and  thrown  or  propelled  some  25  feet 
through  the  air,  striking  Clarence  Ingram, 
and  inflicting  injuries  from  which  he  died 
the  same  day. 

Defendants,  on  their  brief,  say:  "The 
question  is  squarely  presented:  As  a  mat- 
ter of  law,  what  duty  did  the  defendants 


words  or  in  his  gestures  to  intimidate  an 
ordinary  newsboy." 

scope  of  servant's  authority. 

In  Coll  V.  Toronto  R.  Co.  25  Ont.  App. 
Rep.  55,  it  was  held  that  the  jury  could  not 
find  that  a  motorman  who  pushed  a  news- 
boy off  the  step  of  a  moving  street  car  had 
acted  within  the  scope  of  his  employment, 
where  it  was  testified  for  the  defendant 
that  the  motorman  had  nothing  to  do  with 
passengers  unless  called  on  by  the  conduc- 
tor. The  boy  had  been  signaled  by  a  pas- 
senger. 

So,  in  Barry  v.  Union  R.  Co.  106  App. 
Div.  520,  94  N.  Y.  Supp.  449,  18  Am.  Neg. 
Rep.  568,  the  court  reversed  a  judgment  for 
a  newsboy  nine  years  old,  who  had  boarded 
the  defendant's  street  car  to  sell  papers  and 
was  thrown  from  the  front  platform  of  the 
car  by  the  motorman,  because  the  trial 
court  had  declined  to  instruct  the  jury  that 
the  defendant  would  not  be  liable  unless 
they  found  that  the  motorman  was  acting 
within  the  scope  of  his  authority. 

Similarly,  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Moran,  117  111.  App.  42,  the  court  reversed 
a  judgment  in  favor  of  a  newsboy  who 
jumped  from  a  train  on  the  angry  command 
of  a  brakeman,  on  the  ground  that  the  boy 
was  a  trespasser,  and  that  the  railroad 
company  was  not  responsible  for  the  act  of 
the  brakeman,  who  was  forbidden  by  the 
rules  of  the  company  to  eject  trespassers, 
and  it  not  being  shown  that  he  was  acting 
within  the  scope  of  his  employment  or  in 
the  line  of  his  duty.  This  was  apparently 
a  hard  case,  as  the  boy  had  boarded  a  train 
at  a  station  to  sell  papers,  and  was  de- 
tained thereon,  through  a  servant  of  the 
carrier  buying  or  grabbing  a  paper,  until 
the  train  had  started  and  it  was  unsafe  to 
get  off. 

But  in  Amato  v.  Sixth  Ave.  R.  Co.  9 
Misc.  4,  29  N.  Y.  Supp.  51,  it  was  held  that 
authority  from  the  defendant  company  to 
its  driver  to  expel  trespassers  was  fairly 
to  be  implied  from  the  employment,  and 
that  it  was  liable  to  a  newsboy  who,  while 
standing  on  the  front  platform  of  its  car 
supplying  a  passenger  with  a  paper,  was 
ordered  off  by  the  driver,  and,  in  spite  of 
his  request  to  remain  pending  the  passing 
of  a  truck,  was  pushed  by  the  driver  from 
the  moving  car  and  injured. 
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The  same  was  held  as  to  the  driver's  au- 
thority, and  that  express  proof  of  it  was 
not  required  in  Baber  v.  Broadway  k  S. 
Ave.  R.  Co.  10  Misc.  109,  30  N.  Y.  Supp.  931, 
5  Am.  Neg.  Cas.  764,  where  the  newsboy, 
who  had  £>arded  the  front  platform  on  a 
signal  from  a  passenger,  asked  the  driver 
to  stop  to  let  him  off,  but  the  driver  refused 
and  threateningly  ordered  him  to  jump, 
which  he  did  and  was  injured,  and  it  was 
held  to  be  error  to  dismiss  the  complaint. 

Miscellaneous. 

In  Philadelphia  Traction  Co.  v.  Orbann, 
119  Pa.  37,  12  Atl.  816,  10  Am.  Neg.  Cas. 
133,  it  was  held  that  the  Pennsylvania 
statute  of  1868  did  not  apply  to  the  case 
of  a  newsboy  casually  on  the  street  car, 
selling  papers.  (This  statute  is  quoted  in 
the  early  part  of  this  note  under  Smallwood 
V.  Baltimore  &  O.  R.  Co.  215  Pa.  540,  64 
Atl.  732,  7  Ann.  Cas.  525,  20  Am.  Neg. 
Rep.  718.) 

In  Rosenkovitz  v.  United  R.  &,  Electrie 
Co.  108  Md.  306,  70  Atl.  108,  where  a  judg- 
ment for  the  defendant  was  reversed  for 
confusion  in  instructions,  the  theory  of  the 
plaintiff's  case  was  that  he  boarded  the  de- 
fendant's street  car  to  sell  papers  and  to 
proceed  further  in  the  city  to  serve  his  cus- 
tomers, and  that  he  tendered  his  fare  to  the 
conductor,  who  refused  it  and  kicked  him  off, 
whereby  he  was  injured;  as  to  which  the 
court  observed  that  if  the  jury  found  these 
facts  the  plaintiff  was  entitled  to  recover. 

It  may  be  noted,  while  the  case  is  scarcely 
within  the  scope  of  the  note,  that  in  Bren- 
nan  v.  Fair  Haven  &  W.  R.  Co.  46  Conn. 
284,  29  Am.  Rep.  679,  2  Am.  Neg.  Cas.  277, 
the  defendant  (horse)  railroad  was  held 
liable  to  a  newspaper  carrier,  ten  years  old, 
who  with  the  driver's  consent  was  taking 
a  ride  on  the  car  to  the  place  where  he  was 
to  receive  his  papers,  and  was  injured  in 
jumping  from  the  car  for  the  purpose  of 
handing  a  package  in  at  the  postoffice  at 
the  driver's  request,  where  the  driver  on 
reaching  the  postoffice  had  continued  to 
drive  at  ordinary  speed.  It  was  considered 
that  the  boy  was  a  passenger,  and  that  the 
act  of  the  driver  and  conductor  in  receiving 
him  as  such  was  within  the  scope  of  their 
authority  and  was  the  action  of  the  de- 
fendant.  B.  B.  B. 
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owe  him  (the  deceased  boy)  at  the  time  of 
the  injury?" 

Defendants  argue  that,  under  the  settled 
jurisprudence  of  the  state,  Clarence  Ingram 
was  a  trespasser  or  licensee,  and  that  they 
owed  him  no  duty  except  not  to  wilfully 
or   wantonly  injure  him. 

The  depot  at  Mooringsport  is  shown  by 
the  record  to  be  an  open  one;  and  the  plat- 
form consists  of  gravel,  made  with  a  slight 
incline  so  as  to  drain  properly.  There  was 
no  attempt  made  to  inclose  same,  or  to 
Iceep  strangers  from  congregating  there. 
The  evidence  shows  that,  like  in  other 
•country  places,  the  people  of  the  town  regu- 
larly visited  the  depot  at  the  time  of  the 
arrival  and  departure  of  trains.  It  further 
shows  that  Clarence  Ingram  was  a  news- 
paper boy,  in  the  habit,  to  the  knowledge 
of  defendants'  employees,  of  frequenting 
said  depot  for  the  purpose  of  getting  his 
papers  from  passing  trains  and  for  selling 
his  papers  to  patrons  of  the  railroad,  as 
well  as  to  others  assembled  there.  It  fur- 
ther shows  that  he  had  never  been  warned 
to  keep  ai^ay  from  said  depot. 

If  we  accept  the  definition  given  in 
Words  &  Phrases  for  a  'licensee,"  we  would 
term  the  deceased  boy  a  licensee.  That  de- 
finition is:  "The  term  'licensee,'  as  ap- 
plied to  a  common  carrier,  relates  more 
properly  to  persons  entering  by  express  or 
implied  permission  on  depot  grounds,  or 
standing  trains  for  purposes  other  than  that 
of  transportation,  such  as  news  vendors  to 
sell  papers,  persons  receiving  or  parting  with 
guests,  or  anyone  having  business  with  the 
company.  It  would  seem  that  no  one  can 
become  such  licensee  on  premises  of  a  rail- 
road company,  or  on  its  train  while  stand- 
ing at  the  station,  without  the  consent  of 
the  company,  either  express  or  implied," — 
citing  authorities,     [vol.  6,  p.  4143.] 

It  was  quite  clear  that  the  deceased  was 
not  a  trespasser;  he  was  there  with  express 
permission  of  the  defendant;  he  was  more 
than  a  licensee.  It  is  a  well-recognized 
fact  that  boys  frequent  railroad  depots  for 
the  purpose  of  selling  newspapers.  It  is  a 
part  of  the  life  of  a  railroad  depot;  and 
they  are  looked  for  and  expected  by  per- 
sons called  there  on  business  or  for  pleasure; 
and  we  may  add  that  their  presence  is  ex- 
pected by  the  railroad  companies  them- 
itelves.  Under  the  circumstances,  with  the 
Jepot  unfenced  and  unguarded,  with  it  hav- 
ing long  been  the  place  where  people  con- 
gregated generally  on  the  arrival  and 
departure  of  trains,  with  the  knowledge  on  J 
the  part  6t  defendants'  employees  that  the 
deceased  boy  had  been  in  the  habit  of  fre- 
quenting the  said  depot  for  the  purposes  of 
getting  his  papers  and  of  selling  them  to 
the  people  who  were  there  congregated,  and 
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to  those  who  came  off  the  tnuns,  and  with 
no  warning  of  any  kind  from  the  defend- 
ants to  him  to  keep  away  from  the  said 
depot  grounds,  the  deceased  had  a  right  to 
be  where  he  was  at  the  time  that  he  was 
struck  and  met  his  death. 

The  law  of  this  state  is  that: 

"Art.  2316.  Every  act  whatever  of  man 
that  causes  damage  to  anotiier,  obliges  him 
by  whose  fault  it  happened  to  repair  it." 

That  the  accident  to  the  deceased  hap- 
pened through  the  fault  of  the  defendant  is 
made  clear  by  the  eviuence. 

It  was  gross  carelessness  on  the  part  of 
the  assistant  to  the  depot  master  to  have 
placed  the  truck  in  such  close  proximity  to 
the  track  as  to  permit  it  to  be  struck  by 
any  portion  of  the  oncoming  train.  It  was 
placed  where  it  was  for  the  purpose  of  being 
used  in  connection  with  that  very  train, 
and  it  should  have  been  placed  where  it 
might  have  been  used,  and  not  where  it 
was  struck,  and  therefore  could  not  be 
used.  That  it  was  not  properly  placed  is 
evidenced  by  the  fact  that  the  train  struck 
it  and  sent  it  fiying  through  the  air,  a  dis- 
tance of  some  25  feet,  with  grea!;  force, 
injuring  a  man  in  its  fiight  and  killing 
Clarence  Ingram. 

The  evidence  shows  that  there  was  neg- 
lect and  fault  on  the  part  of  the  engineer 
in  charge  of  the  locomotive.  He  was  run* 
ning  at  the  rate  of  8  or  10  miles  an  hour, 
coming  into  a  station,  where  he  intended 
to  stop,  so  that  passengers  might  alight 
from  and  board  the  passenger  coach.  There 
was  a  slight  curve  in  the  track,  after  it 
left  a  trestle,  some  400  feet  from  the  depot; 
but  it  was  not  sufficient  to  obscure  the 
track  from  the  engineer. 

The  engineer  testifies  that  he  could  see 
clearly  for  300  feet,  which  would  have  been 
sufficient  in  which  to  have  stopped  the 
train,  if  he  had  seen  the  truck  in  too  close 
proximity  to  the  track.  He  testifies  that 
he  did  not  see  the  truck  until  he  got  within 
150  feet  of  it,  and  that  it  was  then  too 
late  to  stop  to  avoid  the  collision.  Bui 
the  fact  is  he  might  have  seen  it.  He  says: 
"I  was  not  looking  out  for  the  truck  espe- 
cially. If  I  had,  maybe  when  I  came  around 
the  curve.  I  could  have  stopped." 

He  says  further:  ''Well,  I  was  looking 
ahead  on  the  track.  I  was  not  noticing 
anything  on  the  side  of  the  track.  .  .  . 
I  was  not  looking  out  for  it.  I  was  look- 
ing down  the  track  and  was  going  to  make 
the  stop  at  the  water  tank.  We  generally 
nuike  the  stop  there." 

He  further  testifies  that  when  he  saw 
the  truck  he  thought  it  was  about  one  foot 
from  the  track,  and  that  the  train  would 
have  missed  it.  This  was  a  serious  mis- 
take  on   his   part,  which  does   not   excuse 
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him  or  his  employers.  The  conductor  on 
the  train  took  a  position  on  the  steps  of 
one  of  the  coaches,  saw  the  truck,  and  was 
of  a  different  opinion.  He  thought  it  would 
be  struck  by  the  train,  and  he  was  correct. 
This  witness  also  testified  that  the  cars 
overlapped  the  tracks  about  2  feet  6  inches; 
and  it  was  clearly  the  duty  of  the  engineer 
to  have  known  this  fact,  and  to  have  also 
known  that  the  truck  would  be  struck  by 
the  train  when  he  calculated  that  it  was 
only  one  foot  from  the  track. 

The  authorities  relied  upon  by  the  de- 
fendants to  the  effect  that  a  railway  com- 
pany is  not  liable  to  a  licensee  or  trespasser 
for  an  existing  defect  in  its  premises  have 
no  application  in  this  case.  There  were  no 
existing  defects  in  the  platform  of  the  de- 
pot of  the  defendant  company,  so  far  as 
this  record  shows;  and  the  death  of  the 
child  did  not  result  from  any  such  cause. 
But,  it  is  argued,  if  a  defect  arises  while 
a  licensee  is  on  the  premises  the  same  rules 
should  prevail.    The  law  is  to  the  contrary. 

The  Supreme  Court  of  the  United  States 
in  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745,  say:  *'We  conceive  the 
rule  to  be  this:  That,  while  a  railway 
company  is  not  bound  to  the  same  degree 
of  care  in  regard  to  mere  strangers  who 
are  unlawfully  upon  its  premises  that  it 
owes  to  passengers  conveyed  by  it,  it  is 
not  exempt  from  responsibility  to  such 
«trangers  for  injuries  arising  from  its  neg- 
ligence or  from  its  tortious  ac€b.  .  .  . 
If  from  the  evidence  given  it  might  justly 
l>e  inferred  by  the  jury  that  the  defendant, 
in  the  construction,  location,  management, 
or  condition  of  its  machine,  had  omitted 
that  care  and  attention  to  prevent  the  oc- 
currence of  accidents  which  prudent  and 
careful  men  ordinarily  bestow,  the  jury  was 
at  liberty  to  find  for  the  plaintiff." 

The  jivors,  men  of  the  a/erage  of  the 
community  where  the  accident  happened, 
comprised  of  men  of  education  and  men 
of  little  education,  men  of  learning  and 
men  whose  learning  consists  only  in  what 
they  themselves  have  seen  and  heard,  the 
merchant,  the  mechanic,  the  barber,  the 
laborer,  these  sat  together,  consulted,  ap- 
plied their  separate  experiences  of  the  af- 
fairs of  life  to  the  facts  proven,  and  drew 
a  unanimous  conclusion  that  the  defendant 
companies  were  negligent,  and  that  the 
child's  death  was  caused  by  their  fault. 

And  in  the  case  of  Union  P.  R.  Co.  v. 
McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14 
'Sup.  Ct.  Rep.  619,  the  Supreme  Court  say: 
""The  principles  announced  in  Sioux  City 
ft  P.  R«  Co.  V.  Stout,  have  been  approved  in 
many  adjudged  cases.  •  .  .  We  adhere 
to  the  principles  announced  in  Sioux  Qty 
A  P.  R.  Co.  V.  Stout,  supraJ 
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After  reviewing  the  adjudged  cases  and 
observing  that  the  question  of  negligence 
must  depend  upon  the  circumstances  of  each 
case,  we  can  see  no  difference  between  an 
express  license  to  the  people  of  Moorings- 
port  to  visit  the  depot  of  defendants  and  an 
implied  license,  without  objection  or  warn- 
ing, to  do  so  at  will,  for  purposes  of  curi- 
osity or  pleasure,  or  other  inoffensive  and 
legitimate  purposes. 

We  are  of  the  opinion  that  Mr.  Patterson, 
in  his  work  on  Railway  Accident  Law,  § 
187,  correctly  states  the  gist  of  opinions  of 
the  courts,  and  lays  down  the  rule  to  be 
applied  in  this  case:  "While  licensees  must 
take  the  railway's  premises  as  they  find 
them,  and  therefore  cannot  hold  the  railway 
liable  for  a  failure  of  duty  in  not  main- 
taining its  premises  in  a  condition  of  soimd 
repair,  yet  the  railway  is  bound  as  to  such 
licensees  to  exercise  ordinary  care  in  the 
conduct  of  its  business  on  the  premises  upon 
which  it  permits  the  licensees  to  come,  and 
it  is  liable  to  them  for  injuries  done  to 
them  by  its  want  of  such  care.  This  dis- 
tinction between  what  may  be  called  active 
and  passive  negligence  is  well  illustrated 
by  the  judgments  of  the  Queen's  bench  in 
Gallagher  v.  Humphrey,  6  L.  T.  N.  S.  684, 
where  a  warehouse  owner  was  held  liable 
to  a  licensee  for  injuries  caused  by  the  neg- 
ligence of  a  servant  in  his  lowering  of  a 
barrel  from  an  upper  story  of  the  ware- 
house. Cockburn,  Ch.  J.,  puti  the  distinc- 
tion thus:  'I  quite  agree  that  a  person 
who  merely  gives  permission  to  pass  and 
repass  along  his  close  is  not  bound  to  do 
more  than  to  allow  the  enjoyment  of  such 
permissive  right  under  the  circumstances  in 
which  the  way  exists;  that  he  is  not  bound, 
for  instance,  if  the  way  passes  along  the 
side  of  a  dangerous  ditch,  or  along  the 
edge  of  a  precipice,  to  fence  off  the  ditch 
or  precipice.  The  grantee  must  use  the 
premises  as  the  thing  exists.  It  is  a  differ- 
ent thing,  however,  where  negligence  on  the 
part  of  the  person  thus  having  granted  the 
permission  is  superadded.  It  cannot  be 
that,  having  granted  permission  to  use  the 
way  subject  to  existing  dangers,  he  is  to 
be  allowed  to  do  any  further  act  to  en- 
danger the  safety  of  the  person  using  the 
way.'  In  the  same  case,  Wightman,  J., 
said:  'It  appears  to  me  that  such  permis- 
sion as  is  here  alleged  may  be  subject  to 
the  qualification  that  the  person  giving  it 
shall  not  be  liable  for  injuries  to  persons 
using  the  way  arising  from  the  ordinary 
state  of  things,  or  of  the  ordinary  nature 
of  the  business  carried  on,  but  it  is  distin- 
guishable from  the  case  of  injuries  wholly 
arising  from  the  negligence  of  that  person's 
servants.' 

"Sec.  188.  Upon  this  principle  a  railway 
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has  been  held  liable  to  licensees  for  injuries 
caused  by  the  movement  of  trains  by  a  fly- 
ing switch.  So,  also,  a  railway  has  been 
held  to  be  liable  in  damages  for  its  negli- 
gence in  leaving  unattended  the  boiler  of  a 
steam  pile  driver,  which  exploded  and  in- 
jttred  one  who  was  passing  over  a  footway 
which,  without  objection  from  the  railway, 
had  been,  for  many  years,  used  by  the  pub- 
lic. It  may  be  therefore  stated,  as  a  gen- 
eral rule,  that  where  a  railway  permits 
persons  to  cross  its  lines  or  premises,  it  is 
bound,  as  to  those  persons,  to  exercise  care 
in  the  operation  of  its  line,  and  it  cannot 
treat  them  as  trespassers." 

And  in  Hamilton  v.  Morgan's  L.  &  T.  R. 
ft  S.  S.  Co.  42  La.  Ann.  824,  8  So.  686, 
where  a  child  was  run  over  and  killed  on 
the  tracks  of  the  company,  and  the  parents, 
suing,  charged  gross,  wanton,  and  criminal 
negligence,  we  say  that,  while  the  negli- 
gence was  not  gross,  wanton,  or  criminal, 
plaintiffs  were  nevertheless  entitled  to  re- 
cover. 

The  same  principles  were  appliea  in  the 
criminal  case  of  State  v.  Irvine,  126  La.  434, 
52  So.  567.  See  also  Laupkin  v.  McCor- 
mick,  105  La.  419,  83  Am.  St.  Rep.  245,  29 
So.  954,  where  we  say:  "We  cannot  deal 
with  the  accident  under  inquiry  in  this  case 
from  the  standpoint  of  Lampkin's  having 
occupied,  when  he  was  killed,  the  position  of 
either  a  trespasser  or  licensee.     .     .     . 

''The  important  question  is  whether  per- 
sons were  accustomed,  rightly  or  wrongful- 
ly, as  a  fact,  to  congregate  at  this  partic- 
ular place,  and  by  so  doinj  made  it  a  point 
of  danger  tolife  and  limb." 

And  in  the  case  of  McGuire  v.  Vicksburg, 
S.  A  P.  R.  Co.  46  La.  Ann.  1543,  16  So.  457, 
we  say :  "On  reason  and  authority  the  mere 
fact  of  trespassing  on  the  tracks  will  not 
excuse  a  railroad  company  for  destroying 
life.  The  obligation  of  reasonable  care  to 
avert  such  result  still  remains  in  the  com- 
pany." Pierce,  Railroads,  330;  1  Thomp. 
Neg.  449. 

But  we  have  seen  that  the  deceased  news- 
boy was  not  a  trespasser  or  wrongdoer.  He 
had  been  permitted  by  defendants  to  ply 
his  vocation  at  this  depot  for  some  time, 
and  he  was  rightfully  there. 

This  view  is  sustained  by  a  recent  decision 
of  the  supreme  court  of  Texas,  where  a 
hotel  keeper,  soliciting  patronage  for  his 
hotel,  as  had  been  his  custom,  was  injured 
at  the  depot  through  the  fault  of  the  rail- 
road company's  employees,  who  failed  to 
use  ordinary  care  to  prevent  injuring  him. 
International  &  G.  N.  R.  Co.  v.  Kent,  — 
Tex.  av.  App.  — ,  124  S.  W.  179. 

To  the  same  effect  is  a  decision  of  the  su- 
preme court  of  Indiana  in  Indianapolis 
Street  R.  Co.  v.  Hockett,  161  Ind.  196,  67  N. 
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E.  106,  where  the  court  say:  "Where,  aoi 
cording  to  a  general  custom,  newsboys  are 
permitted  to  go  on  street  railway  cars  to 
sell  and  deliver  papers,  a  boy  is  not  a  tres- 
passer while  on  a  car  selling  a  paper,  unless 
his  right  to  remain  on  the  car  has  been 
terminated  by  reasonable  notice." 

These  cases  are  imder  the  rule  laid  down 
in  2  Wood  on  Railroads,  Minor's  ed.  §  310, 
p.  1345,  as  follows:  "To  the  public  at  large 
the  company  owes  'nothing  beyond  the  ob- 
servance of  the  duties  of  good  neighbor- 
hood,' which  includes  'the  universal  duty  of 
doing  no  wilful  or  wanton  injury,  and  of 
not  erecting  or  continuing  on  or  near  ita 
platform  or  approaches,  to  which  the  public 
may  be  expected  to  go,  any  nuisance,  trap^ 
or  pitfall  from  which  personal  injury  ia 
likely  to  ensue.' " 

The  placing  of  the  truck  by  one  of  de- 
fendants' employees  so  close  to  the  track  a» 
to  permit  it  to  be  struck  by  the  approach- 
ing train  was  not  ordinary  care  or  diligence 
on  the  part  of  such  employee.  It  proved  to 
be  a  dangerous  device,  a  trap,  a  snare,  or 
pitfall,  from  which  injury  ensued  to  unof- 
fending citizens  when  the  truck  was  struck 
by  the  train.  The  placing  of  the  truck  in 
such  position  was  gross  negligence,  almost 
wilful  in  its  nature. 

In  a  bill  of  exceptions  found  in  the  rec- 
ord, taken  to  the  charge  of  the  trial  judge, 
it  is  stated  that  the  judge  refused  three  spe- 
cial charges  asked  for  by  the  defendants. 
The  two  last  charges  are  amplifications  of 
the  first,  and  they  are  not  in  accord  with  the 
law  as  laid  down  in  this  opinion,  with  refer- 
ence to  the  obligations  of  a  railroad  to  li- 
censees at  a  railroad  station  or  depot;  and 
they  were  therefore  properly  refused. 

Defendants  asked  in  substance  that  the 
jury  be  charged  that  "if  you  find  that  the 
young  boy  in  this  case  had  no  business  to 
transact  with  the  railway  company  at  the 
time  he  went  to  its  depot  and  was  fatally 
injured,  but  was  present  for  business  of  hia 
own  or  out  of  idle  curiosity,  I  charge  you 
that  he  was  a  mere  licensee  to  whom  the 
railway  company  owed  no  duty  except  not 
to  intentionally  or  wilfully  injure  him." 

The  court  had  fully  charged  the  jury  as  to 
the  duty  of  a  railroad  company  to  a  licensee, 
and  the  request  for  the  special  charges  was 
properly   refused. 

But  the  requested  charges  are  not  prop- 
erly before  the  court  for  review,  as  they 
were  not  formally  presented  and  requested, 
and  objections  taken  to  the  refusal  of  the 
court  to  charge  the  jury.  They  were  hand- 
ed to  the  judge  prior  to  the  time  that  he 
had  given  his  charge  to  the  jury,  but  they 
were  not  handed  to  opposite  counsel;  and 
the  trial  judge  embodied  them  in  his  gen- 
eral charge  in  so  far  as  he  deemed  them  to 
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be  correct  principles  of  law.  The  only  ob- 
jection  made  to  the  court's  refusal  to 
charge  the  jury  in  the  language  requested 
was  as  follows: 

''Counsel  for  defendants  except  to  the  re- 
fusal of  the  court  to  give  the  three  special 
charges  requested  by  defendant,  Nos.  1,  2, 
and  3. 

"It  has  been  too  frequently  held,  to  re- 
quire the  extended  citation  of  cases,  that 
an  exception  of  this  general  character  will 
not  cover  specific  objections,  which  in  fair- 
ness to  the  court  ought  to  have  been  called 
to  its  attention,  in  order  that,  if  necessary, 
it  could  correct  or  modify  them.  ...  In 
such  cases  it  is  the  duty  of  the  objecting 
party  to  point  out  specifically  the  part  of 
the  instructions  regarded  as  erroneous. 
Baltimore  &  P.  R.  Co.  v.  Mackey,  167  U.  S. 
72,  86,  39  L.  ed.  624,  629,  15  Sup.  Ct.  Rep. 
491."  McDermott  v.  Severe,  202  U.  S.  600, 
610,  50  L.  ed.  1162,  1168,  26  Sup.  Ct.  Rep. 
709,  713. 

Defendants  also  excepted  to  portions  of 
the  judge's  charge  to  the  jury,  which  ex- 
ceptions were  taken  down  by  a  stenog- 
rapher at  the  time  that  they  were  made; 
and  they  are  in  the  transcript.  When  the 
bill  of  exceptions  was  tendered  to  the  judge, 
those  exceptions  were  amplified  and  changed, 
and  the  judge  refused  to  sign  the  bill  as 
presented,  saying,  in  part:  "Whereupon 
later  counsel  presented  the  bill,  ,  .  .  in 
which  bill  he  embodied  certain  lengthy 
paragraphs  of  the  charge  and  presents  the 
flame  as  the  parts  of  the  charge  he  had  ob- 
jected to  at  the  finish  of  the  delivery  of  the 
charge.  To  this  objection  is  made  by  coun- 
sel for  plaintiffs;  and  the  court,  in  signing 
the  bill,  limits  it  to  the  nuitters  and  things 
objected  to  at  the  time  the  judge  finished 
the  charge,  and  to  the  manner  and  form  in 
which  the  matters  and  things  objected  to 
were  then  presented.  The  bill  is  limited  to 
the  objections  made  at  the  time  and  to  the 
way  they  were  then  made." 

The  limitation  made  by  the  judge  was 
properly  made;  and  it  will  be  sustained. 

The  several  exceptions  taken  to  portions 
of  the  charge  of  the  judge  to  the  jury  have 
been  fully  discussed  in  the  course  of  this 
opinion;  and  the  law  as  contained  in  the 
charge,  when  the  charge  is  read  in  its  en- 
tirety, is  sustained. 

It  would  be  useless  to  enumerate  those 
objections  here. 

The  suit  of  plaintiffs  is  for  the  right  of 
their  deceased  child  for  damages,  which 
caused  him  pain  and  suffering,  and  which  he 
might  have  recovered  if  he  had  lived,  and 
which  right  of  action  survived  in  their  fa- 
vor, and  for  damages  to  them  as  the  parents 
of  their  son  Clarence,  on  account  of  his 
death,  and  of  their  deprivation  of  his  society 
50  L.R.A.(N.S.) 


and  assistance,  of  the  solace  and  comfort 
he  was  to  them,  and  of  his  love  and  af- 
fection for  them  and  their  love  for  him. 

The  lower  jaw  of  the  boy  was  broken,  as 
were  his  ribs;  and  his  skull  may  have  been 
fractured.  He  received  serious  internal  in- 
juries. He  lived  five  hours  after  the  acci- 
dent, in  a  semiconscious  condition,  during 
which  time  he  appeared  to  suffer  greatly. 

The  parents  have  the  right  to  recover  for 
damages  to  their  deceased  son  and  for  dam- 
ages to  themselves  resulting  from  Ms  death. 
The  evidence  shows  the  boy  to  have  been 
manly,  industrious,  comforting  to  his  par- 
ents, and  with  much  promise  of  becoming  a 
useful  and  helpful  son  and  citizen. 

The  jury  awarded  these  parents  $10,000 
as  damages.  The  amount  is  excessive;  and 
we  shall  reduce  it,  so  as  to  have  it  conform 
to  judgments  in  similar  cases. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reducing  the  amount  ta  $6,000, 
with  interest;  and,  as  thus  amended,  it  is 
affirmed,^  costs  of  appeal  to  be  paid  by 
plaintiffs. 

Provosty,  J.,  dissents. 
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LAURA  BLANCHE  WINTER,  Appt., 

V. 

LEONARD  WINTER. 
(—  Neb.  — ,  146  N.  W.  709.) 

Divorce  —  alimony  —  exemption. 

Where  a  decree  of  divorce  and  for  the 
payment  of  alimony  is  granted  the  wife,  the 
derelict  husband  cannot  defeat  the  collec- 
tion of  alimony  by  remarrying,  and  claim- 
ing the  benefit  of  the  exemption  law. 

(February  13,  1914.) 

Headnote  by  Hakeb,  J. 

■    

Note.  —  Enforcement  of  claim  for  alU 
mony  against  exemptions. 

There  seems  to  be  a  tendency  on  the  part 
of  the  courts  to  hold  that  claims  for  ali- 
mony are  not  subject  to  exemption  statutes, 
at  least  other  than  homestead  statutes,  un- 
less they  are  so  ex;^jlicit  as  to  prevent  such 
construction. 

It  was  held  in  Spangler  v.  Kaufman,  46 
Mo.  App.  644,  that  a  man  cannot  invoke 
the  protection  of  the  exemption  statute 
against  an  execution  issued  upon  a  judg- 
ment obtained  by  his  wife  for  maintenance, 
although  he  has  a  widowed  mother  and  sis- 
ter dependent  upon  him  and  would  under 
these  circumstances  ordinarily  be  deemed 
the  head  of  the  family  within  the  exemp- 
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APPEAL  by  pl&intiff  from  a  Judgment  of 
the  District  Court  for  Douglas  County 
in  defendant's  favor  and  from  an  order  dis- 
charging the  garnishee  in  a  proceeding  for 
the  collection  of  alimony.    Rerersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  O.  Cunnlngluiiny  for  appellant: 

Where  the  husband  remarries  subeequent 
to  a  divorce  from  him  in  favor  of  the  first 
wife,  he  cannot  plead  his  exemptions  when 
garnished,  by  reason  of  the  subsequent  mar- 
riage, as  the  head  of  a  new  family,  to  de- 
feat the  enforcement  of  the  decree  for  fam- 
ily support. 

Roberts  v.  Moudy,  30  Neb.  683,  27  Am. 
St.  Rep.  426,  46  N.  W.  1013;  Fickel  ▼. 
Granger,  83  Ohio  St.  101,  32  L.RA.(NJS.) 
270,  93  N.  E.  627,  21  Ann.  Cas.  1347;  Fraa- 


man  v.  Fraaman,  64  Neb.  472,  97  Am.  St. 
Rep.  650,  90  N.  W.  245;  Leeder  v.  SUte,  56 
Neb.  133,  75  N.  W.  541 ;  State  ex  rel.  Brown 
V.  Brown,  31  Wash.  397,  62  LJIJL  974,  72 
Pac.  86. 

Mr.  J.  It,  Kaley,  for  appellee: 
As  the  wages  in  controversy  were  not 
earned  for  a  year  after  the  decree  was  ren- 
dered, the  most  the  court  could  do  for  plain- 
tiff was  to  render  a  simple  judgment  for 
alimony  in  her  favor  on  which  an  execution 
could  issue  as  in  other  cases,  and  the  pro- 
ceeding to  be  had  thereafter  would  be  gov- 
erned by  the  same  law  that  governs  col- 
lection by  execution  in  other  cases. 

Nygren  v.  Nygren,  42  Neb.  408,  60  N.  W. 
885;  Dufrene  v.  Johnson,  6)  Neb.  18,  82  N. 
W.  107. 


tion  statute.  This  decision,  however,  was 
limited,  if  not  in  effect  overruled,  in  Maag 
v.  Williams,  92  Mo.  App.  674,  where  it  was 
held  that  a  man's  weekly  wages  were  ex- 
empt from  garnishment  for  amount  due  on 
judgment  obtained  for  default  support 
money  granted  by  divorce  decree.  In  refer- 
ring to  the  Spengler  Case  the  c&urt  said 
that  there  the  wife  was  the  only  other  mem- 
ber of  the  family,  and  there  was  some  ap- 
parent justice  in  the  ruling,  but  that  if  he 
had  had  minor  children  dependent  upon  his 
wAges  the  case  would  have  presented  alto- 
gether a  different  aspect,  and  the  apparent 
iustice  of  the  decision  would  be  transformed 
into  a  palpable  injustice.  The  court  added 
that  the  Spengler  decision  ingrafted  upon 
the  statute  of  exemptions  an  exception  to 
the  protection  they  were  designed  to  secure 
to  every  head  of  a  family,  that  it  is  judicial 
legislation,  and  opposed  to  Biffle  v.  Pullam, 
infra. 

And  in  Jarboe  v.  Jarboe,  106  Mo.  App. 
459,  79  S.  W.  1162,  it  was  held  that  a 
month's  wages  were  exempt  from  garnish- 
ment for  unpaid  alimony,  citing  Maag  v. 
Williams,  supra. 

It  was  contended  that  in  the  Maas  Case 
the  execution  was  issued  on  a  final  judgment 
for  divorce  and  alimony,  at  which  time  the 
plaintiff  was  not  the  wife  and  member  of 
the  defendant's  family,  and  that  for  that 
reason  the  decision  did  not  apply  to  this 
case,  as  the  wife  was  undivorced,  and,  legal- 
ly speaking,  a  member  of  his  family.  The 
court  disagreed  with  this  contention,  stat- 
ing that  the  statute  provides  for  no  such 
exception,  and  that,  as  was  held  in  the 
Maag  Case,  such  construction  would  in  ef- 
fect be  in  the  nature  of  "judicial  legisla- 
tion." 

On  the  other  hand  that  the  amount  due 
as  wa^es  as  a  school-teacher  was  subject 
to  garnishment  for  unpaid  alimony  was  held 
in  Bates  v.  Bates,  74  Ga.  105,  the  court 
stating  that  a  claim  for  alimony  occupies 
a  different  position  from  an  ordinary  debt. 
The  court  added  that  a  decree  for  alimony 
might  have  been  enforced  by  imprisonment 
of  the  husband,  when  he  would  have  been 
totally  deprived  of  all  means  of  supporting 
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himself,  when  the  whole  object  of  the  ex- 
emption of  debts  from  garnishment  would 
have  ceased. 

So,  also,  it  was  held  in  Zwingmann  ▼. 
Zwingmann,  150  App.  Div.  358,  134  N.  Y. 
Supp.  1077,  that  property  in  pension  fund, 
of  a  retired  policeman  who  nad  removed 
from  the  state  to  avoid  liability  on  a  judg- 
ment for  alimony,  may  be  sequestered  for 
payment  of  alimony,  although  it  is  provided 
by  statute  that  the  "moneys,  securities, 
and  effects  of  the  police  pension  fund,  and 
all  pensions  granted  and  payable  from  said 
fund,  shall  be  and  are  exempt  from  execu- 
tion, and  from  all  process  and  proceedings 
to  enjoin  and  recover  the  same  by  or  on  be- 
half of  any  creditor  or  person  having  or 
asserting  any  claims  against,  or  debt  or 
liability  of,  any  pensioner  of  said  fund." 
The  court  said:  "It  is  contended  in  behalf 
of  the  defendant,  who  has  removed  from  the 
state  for  the  purpose  of  defeating  a  judg- 
ment rendered  against  him,  that  his  prop- 
erty in  this  pension  fund  is  exempt  from 
the  duty  he  owes  to  the  state  to  support 
and  maintain  his  wife;  that  notwithstand- 
ing the  legal  oneness  of  the  man  and  wife, 
which  in  this  respect  has  not  been  changed 
by  statute  from  the  common-law  rule,  the 
defendant  is  entitled  to  be  supported  and 
sustained  out  of  a  trust  fund  created  unde/ 
the  laws  of  this  state,  while  his  wife  goes 
hungry.  We  do  not  believe  the  legislature, 
in  creating  the  police  pension  fund  and  ex- 
empting it  from  execution  and  other  proc- 
esses, ever  intended  that ,  this  exemption 
should  be  construed  U>  deprive  the  wife  of 
her  legal  and  moral  right  to  the  support  of 
her  husband.  The  whole  purpose  of  the 
statute  is  served  when  the  fund  is  pre- 
served for  the  use  of  the  pensioner  and 
those  legally  dependent  upon  him  for  sup- 
port and  maintenance;  when  it  is  held  in- 
tact for  the  care  of  the  woman  who  is,  in 
law,  but  a  part  of  himself,  and  entitled, 
with  him,  to  share  in  the  pension.  .  •  . 
This  court  should  not  be  astute  in  diaeor- 
ering  a  way  to  relieve  the  defendant  of  his 
obligations,  voluntarily  assumed,  becauM  of 
any  strict  construction  of  the  language  of 
an  act  which  was  designed  to  give  protee* 
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Alimony  It  a  creation  of  modern  law,  and 
can  be  allowed  and  its  collection  enforced 
only  in  the  manner  pointed  out  by  the 
statute  authorizing  it. 

Cizek  T.  Cizek,  69  Neb.  797,  96  N.  W.  667, 
99  N.  W.  28,  5  Ann.  Cas.  464;  Greene  v. 
Greene,  49  Neb.  554,  34  L.ILA.  110,  59  Am. 
St.  Rep.  560,  68  N.  W.  947;  Anderson  v. 
2^orvell-Shapleigh  Hardware  Co.  134  Mo. 
App.  188,  113  S.  W.  733. 

Hamer,  J.,  delivered  the  opinion  of  the 
«ourt: 

The  appellant,  Laura  Blanche  Winter, 
'Obtained  a  decree  of  divorce  from  the  ap- 
pellee, Leonard  Winter,  in  the  district 
•court  of  Lancaster  county  at  the  October 
temk,  1909.    The  care,  custody,  and  control 


of  Leota  Winter,  their  litUe  chUd,  was 
given  by  the  district  court  to  the  plaintiff. 
A  default  was  taken  on  the  4th  day  of 
October,  1909,  and  subsequently  the  plain- 
tiff proved  up,  and  the  court  found  gener- 
ally in  favor  of  the  plaintiff  and  against 
the  defendant;  also,  that  due  notice  of  the 
filing  and  pendency  of  the  petition  was 
given  the  defendant  by  personal  service  and 
a  summons  to  which  he  failed  to  answer  or 
demur;  that  the  defendant  had  been  guilty 
of  extreme  cruelty  to  the  plaintiff;  that 
the  defendant  wantonly  and  cruelly  failed, 
refused,  and  neglected  to  provide  suitable 
maintenance  for  the  plaintiff;  that  the  issue 
of  said  marriage  was  Leeta  Winter,  a 
daughter  of  three  years  of  age;  that  the 
plaintiff  was  entitled  to  a  divorce  from  the 


tion  to  the  faithful  servants  of  the  public 
«nd  those  dependent  upon  them." 

And  in  Tully  v.  Tully,  159  Mass.  91,  34 
N.  E.  79,  the  court  refused  to  reverse  a  de- 
«ree  granting  alimony,  although  the  only 
means  of  the  husband  were  derived  from 
pension  money,  stating  that  pension  money 
Is  designed  in  part  to  enable  the  pensioner 
to  support  his  wife  and  family,  and  that  the 
'federal  statute  which  provides  that  pension 
money  shall  be  exempt  from  legal  process 
should  not  be  strained  to  enable  him  to 
Avoid  that  duty. 

The  decision  in  Winteb  t.  Winter,  that 
the  husband  cannot  defeat  the  collection  of 
alimony  by  remarrying  and  claiming  benefit 
of  exemption  law,  finds  support  in  Anderson 
V.  Norvell-Shapleigh  Hardware  Co.  134  Mo. 
App.  188,  113  S.  W.  733,  where  the  divorced 
husband  had  remarried  and  claimed  ex- 
emption as  head  of  the  family.  It  was  held 
that  under  a  statute  (amendment  to  mar- 
ried women's  act  1903)  which  provides 
'''each  head  of  a  family,  at  his  election,  in 
lieu  of  the  property  mentioned  in  the  first 
and  second  subdivisions  of  §  3159,  may 
aelect  and  hold,  exempt  from  execution,  any 
other  property,  real,  personal,  or  mixed,  or 
debts  and  wages,  not  exceeding  in  value 
the  amount  of  $300,  except  10  per  cent  of 
any  debt,  income,  salary,  or  wages  due 
-such  head  of  a  family,"  exemptions  cannot 
be  claimed  against  execution  on  judgment 
for  alimony. 

The  court  said:  "The  argument  of  the 
bardship  that  §  4327a  imposes  upon  defend- 
ant and  others  similarly  situated  might  be 
•of  some  force,  if  addressed  to  the  legisla- 
tive department.  It  is  of  no  persuasive 
force  when  addressed  to  a  court  called  upon 
to  construe  the  statute  of  which  he  com- 
plains. The  hardship,  if  any,  was  not  cre- 
ated by  the  law,  but  was  brought  upon 
defendant  by  his  own  voluntary  acts  and  con- 
<duct,  and  the  conduct  which  brought  about 
the  decree  of  divorce  and  judgment  for  aJi-' 
mony  against  him  was  wrongful;  for  this 
reason  he  is  in  no  position  to  complain  that 
the  law  denies  him  the  exemptions  accorded 
to  ordinary  debtors.  Nor  ought  he  be  heard 
to  complain  of  the  burden  he  has  brought 
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upon  himself  by  his  misconduct, — a  viola- 
tion of  the  marriage  vow.  His  marital 
pledge  to  his  wife  was  that  he  would  sup- 
port and  maintain  her  so  long  as  they  both 
should  live.  Why  should  he  be  relieved  of 
that  burden  when  his  wife  has  been  guilty 
of  no  misconduct  T  His  answer  is,  because 
he  has  married  another  woman  and  ought 
not  to  be  required  to  support  two  families. 
Why  assume  the  burden  of  supporting  two 
families,  if  he  was  not  able,  or  was  unwill- 
ing, to  discharge  it?  To  use  a  homely 
phrase,  'He  has  made  his  bed  (s)  and  on  it 
he  must  lie.' " 

So,  also,  in  Menzie  v.  Anderson,  65  Ind. 
239,  where  the  husband,  the  guilty  party, 
who  had  no  property,  remarried,  became  a 
householder  and  head  of  a  family,  and  in- 
herited an  interest  in  real  estate,  which  he 
claimed  to  be  exempt  from  execution  on 
judgment  for  alimony  obtained  by  his  for- 
mer wife;  but  it  was  held  that  no  property 
could  be  claimed  as  exempt  against  such  a 
judgment,  as  alimony  is  not  a  debt  grow- 
ing out  of  or  founded  upon,  a  contract,  ex- 
press or  implied,  within  the  meaning  of  the 
statute;  since,  although  the  marriage  is  a 
civil  contract,  the  cause  of  divorce  arose  out 
of  a  tort. 

Against  homestead. 

A  homestead  is  exempt  from  execution 
issued  on  a  judgment  for  alimony  in  the 
same  manner  and  to  the  same  extent  as  in 
case  of  execution  upon  other  judgments,  no 
exception  having  been  made  in  favor  of  such 
judgment.  Biffie  v.  Pullam,  114  Mo.  50,  21 
S.  W.  450. 

And  in  Stanley  v.  Sullivan,  71  Wis.  5C5, 
5  Am.  St.  Rep.  245,  37  N.  W.  801,  it  was 
held  that  a  judgment  which  does  not  de- 
clare upon  its  face  that  it  shall  be  a  lien 
upon  a  homestead  must  be  treated  as  hav- 
ing the  same  force  as  an  ordinary  judgment, 
and  execution  thereunder  cannot  be  levied 
upon  the  homestead. 

So,  also;  it  has  been  held  that  a  man 
cannot  be  compelled,  by  duress  or  imprison- 
ment, to  sell  or  encumber  the  homestead  to 
pay  alimony,  and  so  the  continued  imprison- 
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defendant,  and  to  the  care,  custody,  and 
education  of  their  child,  Leota  Winter.  The 
decree  annulled  the  marriage  relation. 
Afterwards,  at  the  April  term,  the  case 
came  on  further  to  be  heard  upon  the  appli- 
cation of  the  plaintiff  to  modify  the  decree 
80  as  to  provide  for  the  payment  of  ali- 
mony at  the  rate  of  $15  per  month  at  the 
date  when  the  decree  was  entered.  There 
was  a  decree  giving  the  plaintiff  $15  per 
month  from  the  10th  day  of  January,  1910, 
until  the  further  order  o^  the  court.  A 
transcript  of  the  decree  was  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Doug- 
las county,  and  an  execution  was  issued  to 
the  sheriff  of  that  county  commanding  him 
to  cause  to  be  levied  of  the  goods  and  chat- 
tels of  Leonard  Winter  the  sum  of  $105. 
There  was  a  return  on  the  14th  day  of  De- 
cember, 1910,  of  no  goods  and  chattels,  lands, 
or  tenements  found  in  Douglas  county  upon 
which  to  levy  and  collect  the  said  judgment. 
Thereupon  a  garnishee  summons  was  issued 


upon  the  application  of  the  plaintiff.  The 
application  alleged  the  amount  due  on  the 
judgment,  that  execution  had  been  issued 
and  returned  unsatisfied  for  want  of  suffi- 
cient property  belonging  to  the  defendant 
whereon  to  levy,  and  that  the  plaintiff  had 
good  reason  to  believe  that  the  Bennett 
Company,  a  corporation,  had  property  of 
the  defendant,  and  was  indebted  to  him. 
The  Bennett  Company  was  duly  served, 
and  the  defendant,  Leonard  Winter,  then 
set  up  that  on  the  31st  of  October,  1910,  he 
was  married  to  Jean  McBumey,  in  the  city 
of  Omaha,  and  that  ever  since  that  time  he 
had  been  living  with  his  said  wife  in  said 
city  of  Omaha,  Nebraska,  and  that  the  de- 
fendant, therefore,  was  the  head  of  a  fam- 
ily, that  he  had  neither  lands,  town  lots, 
nor  a  house  subjec';  to  exemption  as  a 
homestead  under  the  laws  of  the  state,  and 
that  he  and  his  wife  were  boarding,  and 
that  they  had  no  household  furniture  or 
other  property,  except  the  defendant's  wear- 


ment  for  contempt  for  nonpayment  of  ali- 
mony is  unlawful  where  one  has  no  means 
aside  from  his  homestead.  £x  parte  Silvia, 
123  Cal.  293,  69  Am.  St.  Rep.  58,  55  Pac. 
988. 

A  husband  does  not  cease  to  be  head  of 
the  family  by  reason  of  divorce,  and  so  the 
homestead  acquired  and  occupied  as  such 
prior  to  the  rendering  of  the  decree  of  di- 
vorce is  not  liable  to  sale  upon  execution  to 
satisfy  a  general  money  judgment  for  ali- 
mony.   Byers  v.  Byers,  21  Iowa,  268. 

The  court  stated  that  the  homestead  law 
is  intended  for  the  benefit  of  the  family, 
children  as  well  as  wife;  and  while  it  is 
true  the  wife  should  be  paid  her  support, 
it  does  not  follow  that  her  right  to  support 
is  greater  than  the  right  of  the  children  to 
shelter.  As  to  whether  the  court  in  render- 
ing this  decree  could  have  made  alimony  a 
lien  upon  the  homestead  the  court  refused 
to  decide. 

And  in  Whitcomb  v.  Whitcomb,  52  Iowa, 
715,  2  N.  W.  1000,  it  was  held  that  as  the 
divorce  was  set  aside  the  relation  of  hus- 
band and  wife  still  existed  and  the  husband 
was  head  of  a  family,  and  so  the  homestead 
could  not  be  made  liable  to  a  judgment  for 
alimony  except  by  written  consent  of  both 
husband  and  wife,  citing  Byers  v.  Byers, 
supra.  But  see  infra,  Daniels  v.  Morris,  54 
Iowa,  369,  6  N.  W.  532. 

On  the  other  hand,  in  Best  v.  Zutavem, 
53  Neb.  604,  74  N.  W.  64,  it  was  said  that 
the  logic  of  decisions  of  other  states  that 
the  courts  may  decree  an  alimony  lieu  on 
the  homestead  and  may  award  the  wife  the 
homestead,  title  to  which  is  in  the  husband, 
is  that  exemption  statutes  are  not  designed 
to  protect  the  husband  against  the  wife's 
claim  for  alimony,  and  so  held  that  judg- 
ment for  alimony  is  a  lien  on  the  home- 
stead.^ 

And  this  decision  was  followed  as  au- 
thority in  Fraaman  v.  Fraaman,  64  JSeb. 
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472,  97  Am.  St.  Rep.  650,  90  N.  W.  245, 
and  Kimmerly  v.  McMichael,  83  Neb.  789, 
120  N.  W.  487. 

In  Rogers  v.  Day,  115  Mich.  664,  69  Am. 
St.  Rep.  593,  74  N.  W.  190,  affirming  a 
judgment  setting  aside  a  mortgage,  in  favor 
of  one  deriving  title  under  sale  of  a  home- 
stead upon  an  execution  on  a  judgment  for 
alimony,  no  question  seems  to  have  been 
raised  as  to  the  validity  of  the  sale. 


Power  to  decree  alimony  lien  on  homestead. 

An  allowance  of  alimony  to  the  wife  oat 
of  the  property  of  the  husband,  in  eaae  of 
a  divorce,  is  not  a  debt  or  liability  within 
the  meaning  of  either  the  Constitution  or 
statute  relating  to  exemptions.  In  providing 
for  the  division  and  adjustment  of  proper^ 
in  case  of  divorce,  the  law  proceeds  upon  the 
theory  that  the  wife  has  an  interest  in  the 
property  of  her  husband.  This  is  peculiarly 
true  of  a  homestead,  which  is  exempted 
from  seizure  and  sale  for  debt,  for  the  bene- 
fit  of  the  wife  and  children,  if  any,  as  well 
as  of  the  husband.  This  consideration, 
whether  expressed  in  terms  or  not,  lies  at 
the  foundation  of  all  homestead  exemption 
laws.  Therefore,  in  making  an  adjustment 
or  division  of  the  property  of  the  husband 
in  case  of  a  divorce  the  "homestead  exemp- 
tion" has  no  more  application  than  it  would 
have  in  an  ordinary  suit  for  partition.  The 
court  can  set  off  to  the  wife  in  fee  the  whole 
or  a  part  gf  the  homestead,  or,  if  this  is  im- 
practicable, it  may  allow  her  a  sum  of 
money  equivalent  to  her  proper  bhare  of  the 
homesteaid,  and  make  the  amount  a  specific 
4ien  on  the  land.  While  the  homestead  lawa 
of  the  various  states  differ  from  each  other 
in  many  respects,  yet  this  principle  mna 
through  the  decisions  under  all  of  them* 
Mahoney  v.  Mahoney,  59  Minn.  347,  61  N. 
W.  334. 
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ing  apparel,  .'which  was  alleged  to  be  of  a 
Talue  not  exceeding  $50.  There  was  a 
judgment  in  the  district  court  discharging 
the  garnishee,  and  finding  against  the  plain- 
tiff and  for  the  defendant,  and,  from  this 
order,  the  plaintiff  has  appealed. 

While  it  is  alleged  that  the  defendant 
had  no  notice  of  the  modification  of  the  de- 
cree hj  which  the  judgment  for  alimony 
was  rendered  against  him,  he  fails  to  sus- 
tain his  contention.  In  the  absence  of  evi- 
dence upon  the  subject,  it  will  be  taken 
that  the  decree  is  valid,  and  that  it  was 
rendered  in  the  regular  wajr.  Whether  the 
husband  hj  his  remarriage  majr  obtain  ex- 
emption from  the  liability  which  he  incurred 
hj  reason  of  his  first  marriage,  as  set  forth 
in  the  decree,  is  to  be  determined. 

In  Foster  y.  Foster,  130  Mass.  189,  the 
court  held:  "A  husband  may  be  lawfully 
arrested  on  an  execution  issued  upon  a  de- 
cree for  alimony,  and,  upon  his  application 
to  take  the    oath    for    the    relief    of  poor 


debtors,  charges  of  fraud  may  be  filed 
against  him  by  his  wife." 

In  Hoon  v.  Hoon,  82  Neb.  688,  118  N.  W. 
563,  it  was  held:  ''A  wife  who  is  a  non- 
resident of  the  state,  and  who  is  separated 
from  her  husband  without  fault  on  her  part, 
may  maintain  in  the  courts  of  this  state  an 
action  in  equity  against  her  husband  for 
support  and  maintenance." 

In  Earle  v.  Earle,  27  Neb.  277,  20  Am.  St. 
Rep.  667,  43  N.  W.  118,  it  was  held:  "The 
law  of  the  land  having  made  it  the  legal 
duty  of  a  husband  to  support  his  wife  and 
children,  courts  of  equity  within  this  state 
have  the  power,  in  a  suit  by  the  .wife  for 
alimony  and  support,  to  enforce  the  dis- 
charge of  such  duty,  without  reference  to 
whether  the  action  is  for  a  divorce  or  not." 
In  the  body  of  the  opinion  it  is  said:  "But 
the  authority  to  grant  alimony  grows  out 
of  the  equity  powers  of  the  court." 

In  GallaTid  v.  Galland,  38  Cal.  265,  it  was 
held:     "The  provision  for  alimony,  made  in 


And  in  Blankenship  v.  Blankenship,  19 
Kan.  159,  it  was  said  that  the  power  to 
take  .the  homestead  from  the  husband  and 
assign  it  to  the  wife  is  the  exercise  of  a 
greater  power  than  making  a  sum  allowed 
as  alimony  a  lien  upon  all  the  property  of 
the  husband,  including  the  homestead,  and 
ordering  same  to  be  sold  to  discharge  the 
lien.     The  greater  power  includes  the  less. 

And  so  that  the  court  has  power  to  de- 
cree the  amount  allowed  as  alimony  a  lien 
on  the  homestead  has  been  held  in  Abey  v. 
Abey,  32  Iowa,  575;  Hemenway  v.  Wood, 
53  Iowa,  21,  3  N.  W.  794;  Blankenship  v. 
Blankenship,  supra;  Johnson  v.  Johnson,  66 
Kan.  546,  72  Pac.  267;  Mahoney  v.  Ma- 
honey,  59  Minn.  347,  61  N.  W.  334;  Hard- 
ing V.  Harding,  16  S.  D.  406,  102  Am.  St. 
Rep.  694,  92  N.  W.  1080;  Schultz  v.  Schultz, 
133  Wis.  125,  126  Am.  St.  Rep.  934,  113  N. 
W.  445. 

But  to  make  a  judgment  for  alimony  a 
specific  lien  upon  real  estate  which  would 
take  precedence  of  homestead  exemption,  it 
is  necessary  that  the  property  be  brought 
before  the  court  by  describing  it  in  the 
pleadings,  otherwise  it  has  no  jurisdiction 
over  it,  and  cannot  dispose  of  it  therein 
nor  create  a  specific  lien  thereon.  Philbrick 
T.  Andrews,  8  Wash.  7,  35  Pac.  358.  And 
so  a  decree  in  favor  of  the  wife  for  ali- 
mony, the  same  "to  be  a  lien  upon  the 
property  of"  the  husband, — ^no  property. 
Teal  or  personal,  being  mentioned  or  de- 
scribed in  the  decree,  nor  in  the  divorce  pro- 
ceedings,— creates  no  specific  lien  on  the 
property,  and  the  right  to  homestead  ex- 
emption is  paramoimt  to  the  lien  of  the 
judgment. 

In  Moeeley  v.  Larson,  86  Miss.  288,  38 
So.  234,  where  the  husband  while  nan  com- 
po8  meniis^  and  in  fraud  of  wife's  rights, 
had  conveyed  the  homestead,  it  was  held 
that  the  sum  allowed  for  alimony  might  be 
50  L.R.A.(N.S.) 


made  a  lien  upon  the  homestead  superior  to 
any  claim  of  purchasers  for  reimbursements, 
and  that  the  deed  should  be  canceled  in 
order  to  make  the  lien  effective. 

And  in  Daniels  v.  Morris,  54  Iowa,  369, 
6  N.  W.  532, — ^an  action  to  annul  marriage, 
— it  being  alleged  that  defendant  was  about 
to  dispose  of  his  property  with  intent  to 
defraud  creditors,  a  writ  of  attachment  was 
issued  and  levied  upon  property  claimed  as 
a  homestead,  and  it  was  held  that,  conced- 
ing the  property  to  be  a  homestead,  the  at- 
tachment was  proper,  as,  since  in  a  suit  for 
divorce  and  alimony  the  court,  in  adjusting 
the  rights  of  the  parties,  is  not  precluded 
from  .making  such  division  or  disposition 
of  the  homestead  between  the  parties  as 
may  appear  to  be  just  and  equitable,  the 
attachment  could  be  levied  upon  any  prop- 
erty which  the  court  may  dispose  of  by  the 
decree,  stating  that  Byers  v.  Byers,  21  Iowa, 
268,  was  not  inconsistent  with  such  views. 

In  Barnes  v.  Barnes,  69  Iowa,  466,  13  N. 
W.  441,  the  part  of  the  decree  which  made 
alimony  a  lien  on  the  homestead  was  re- 
versed as  unjust,  inasmuch  as  the  alimony, 
the  propriety  of  granting  which  was  ques- 
tioned, was  granted  to  the  party  in  fault, 
the  husband,  and  the  homestead  and  im- 
provements were  paid  for  with  wife's 
money;  the  court  stating  that  the  wife  had 
no  sons  owing  her  services,  but  did  have 
a  daughter  dependent  upon  her,  and  the  lien 
would  embarrass  her  and  might  result  in 
the  loss  of  her  homestead,  while  the  husband 
was  able-bodied,  and,  if  he  remained*  sober, 
could  easily  provide  his  own  support. 

For  effect  of  divorce  upon  homestead 
rights,  see  note  to  Rosholt  ▼.  Mehus,  23 
L.R.A.  239;  for  effect  of  second  marriage 
upon  obligation  to  pay  alimony,  see  note 
to  State  v.  Brown,  62  ]!iJLA.  974. 

J.  H.  a 
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the  statute  concerning  divorces,  was  not  in- 
tended to  be  a  prohibition  to  the  granting 
of  alimony  in  other  cases.  The  power  to 
decree  alimonjr  falls  within  the  general 
powers  of  a  court  of  equity,  and  exists  in- 
dependent of  statutory  authority.  And,  in 
the  exercise  of  this  original  and  inherent 
power,  a  court  of  equity  will,  in  a  proper 
case,  decree  alimony  to  the  wife,  in  an 
action  which  has  no  reference  to  a  divorce 
or  separation." 

In  Garland  v.  Garland,  50  Miss.  69<  the 
court  said:  ^'Courts  of  equity  in  America 
will  always  interpose  to  redress  wrongs 
when  the  complainant  is  without  full,  ade- 
quate, and  complete  remedy  at  law.  .  .  . 
If  a  wife  is  abandoned  by  her  husband 
without  means  of  support,  a  bill  in  equity 
will  lie  to  compel  the  husband  to  support 
the  wife,  without  asking  for  a  decree  of 
divorce." 

In  Rhoades  v.  Rhoades,  78  Neb.  495,  126 
Am.  St  Rep.  611,  111  N.  W.  122,  the  ques- 
tion for  determination  was:  Did  the  district 
court  have  jurisdiction  upon  service  by  pub- 
lication to  subject  the  interest  of  the  non- 
resident husband  to  the  maintenance  and 
support  of  his  wife  and  child?  The  court 
said,  in  the  body  of  the  opinion:  "And  it 
is  clear  that  the  district  courts  of  this  state, 
being  courts  of  general  equity  jurisdiction, 
are  not  limited  in  the  exercise  of  such  juris- 
diction by  statute.  Cochran  v.  Cochran,  42 
Neb.  612.  60  N.  W,  942.  ..  .  It  is  here 
sought,  under  the  general  equity  powers  of 
the  court,  to  appropriate  property  of  a  non- 
resident, which  is  situated  within  the  juris- 
diction of  the  court,  to  the  maintenance  of 
his  wife  and  child."  It  was  held  that  the 
object  sought  to  be  accomplished  could  be 
accomplished. 

In  Cochran  v.  Cochran,  supra,  the  wife 
had  no  knowledge  of  the  diveroe  proceed- 
ings until  after  the  date  of  the  decree.  Two 
years  after  the  date  of  the  divorce  the  wife 
brought  suit  in  equity  against  the  husband 
for  alimony.  Held,  among  other  things: 
"Our  divorce  laws  are  liberal,  and  should 
be  liberally  construed;  but  they  are  not  de- 
signed for  and  should  not  be  used  to  enable 
designing  husbands,  without  cause,  to  legal- 
ly discard  their  wives,  whether  domiciled  in 
this  or  other  states,  or  to  escape  the  per- 
formance of  their  marriage  contracts." 

In  Smithson  v.  Smithson,  37  Neb.  535,  40 
Am.  St.  Rep.  604,  56  N.  W.  300,  it  was  held 
by  Judge  Post:  "It  is  not  the  object  of  the 
Code  to  abolish  existing  remedies  in  cases 
where  no  provision  is  made  therein  for  the 
prosecution  of  actions.  Cases  involving  sub- 
stantial rights,  which  are  clearly  outside 
the  provision  of  the  Code,  may  be  prose- 
cuted in  accordance  with  the  practice  pre- 
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viously  recognized  in  oonns  of  common  law 
and  equity." 

By  I  11,  chap.  25,  Comp.  SUt.  1911,  it  la 
provided  that  a  suit  (a)  ''for  a  divorce, 
shall  be  conducted  in  the  same  manner  as- 
other  suits  in  courts  of  equity;"  also,  that 
(b)  a  "court  shall  have  the  power  to  •  .  • 
enforce  its  decrees  as  in  other  cases."  It 
will  be  seen  by  this  section  that  a  divorce 
case  is  one  to  be  tried  in  the  sante  manner 
as  other  suits  in  courts  of  equity.  Then  in 
the  same  section  the  court  is  given  the 
specific  power  to  enforce  its  decrees  aa 
they  are  to  be  enforced  in  other  cases. 

In  Berdolt  v.  Berdolt,  56  Neb.  792,  77  N. 
W.  399,  there  is  a  discussion  of  what  may 
be  done  in  a  divorce  case.  In  the  body  of 
the  opinion  in  that  case  it  is  said:  "The 
issues  were  tried,  and  the  plaintiff  in  error 
denied  relief.  A  decree  of  divorce  was 
granted  defendant  in  error,  and  all  the 
household  furniture  was  given  to  her,  and 
the  plaintiff  in  error  ordered  to  pay  to  her 
the  sum  of  $5,000."  There  follows  in  the 
opinion  a  discussion  of  the  subject  aa  to 
what  may  be  done.  The  court  then  quotes 
from  the  Compiled  Statutes  the  section  to 
which  we  have  just  referred,  and  which 
we  give  here  in  full:  "Suits  to  annul  or 
afiirm  a  marriage,  or  for  a  divorce,  shall  be 
conducted  in  the  same  manner  as  other  suits 
in  courts  of  equity;  and  the  court  shall 
have  the  power  to  award  issues,  to  decree 
costs,  and  enforce  its  decrees  as  in  other 
cases." 

In  §  12,  chap.  25,  Comp.  SUt  1911,  it  ia 
provided  that  in  every  suit  brought  for  a 
divorce  or  for  separation  the  court  may  re- 
quire the  husband  to  pay  any  sum  necessary 
to  enable  the  wife  to  carry  on  or  to  defend 
the  suit.  It  is  also  provided  that  the  court 
may  decree  costs  against  either  party,  and 
that  it  may  "direct  such  costs  to  be  paid 
out  of  any  property  sequestered,  or  in  the 
power  of  the  court,  or  in  the  hands  of  a 
receiver."  It  would  seem  that  the  legisla- 
ture intended  to  give  the  trial  court  the 
widest  sort  of  jurisdiction. 

In  Brasch  v.  Brasch,  50  Neb.  73,  69  N.  W. 
392,  it  was  held  that  the  amount  to  be  al- 
lowed a  wife  for  the  expense  of  the  suit  as  a 
condition  precedent  to  the  right  to  further 
prosecute  or  defend  was  within  the  jurisdic> 
tion  of  the  trial  court,  and  that  its  action 
would  not  be  disturbed,  unless  an  abuse  of 
discretion  should  be  shown. 

In  Pedersen  v.  Pedersen,  88  Neb.  55,  12ft 
N.  W.  649,  it  was  held:  "When  a  divorce 
is  granted  to  the  husband  on  any  ground 
except  adultery  committed  by  the  wife,  the 
court  may  allow  permanent  alin.ony  to  the 
wife  out  of  the  property  of  the  husband." 

In  Best  V.  Zutavem,  53  Neb.  604,  74  N.  W. 
64,  it  was  said  by  Sullivan,  Ch.  J.:     'The 
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huslMind^  right  to  an  exempt  homestead 
cannot,  we  think,  be  asserted  against  the 
wife  who  has  been  forced  by  his  aggression 
to  leave  his  domicil,  and  who,  in  an  action 
for  diTorce.  has  obtained  a  judgment  for 
alimony  against  him.  The  homestead  law 
is  a  family  shield,  and  cannot  be  employed 
by  either  spouse  to  wrong  the  other."  It 
was  distinctly  held  in  that  case  that  a  judg- 
ment for  alimony  in  favor  of  the  wife  was 
a  lien  on  the  family  homestead  where  the 
title  was  held  by  the  husband.  Judge  Sul- 
Hvan,  in  delivering  the  opinion  of  this  court, 
cited  two  Kansas  cases,  in  one  of  which  a 
decree  declared  to  be  a  lien  on  all  the  hus- 
band's realty  was  held  to  be  a  valid  lien  on 
the  family  homestead  (Blankenship  v. 
Blankenship,  19  Kan.  160).  He  then  said: 
"The  logic  of  these  decision*  is  that  exemp- 
tion statutes  are  not  designed  to  protect 
the  husband  against  the  wife's  claim  for 
alimony.  To  the  same  effect  are  the  cases 
of  Mahoney  v.  Mahoney,  60  Minn.  347,  61 
K.  W.  334,  and  Daniels  v.  Morris,  64  Iowa, 
360,  6  N.  W.  632."  Fraaman  v.  Fraaman, 
64  Neb.  472,  07  Am.  St.  Rep.  650,  00  N.  W. 
246,  follows  Best  v.  Zutavern,  supra. 

In  the  light  of  the  cases  cited  it  would 
seem  that  the  same  reasons  which  allow  the 
homestead  exemption  to  be  sold  for  the  sup- 
port of  the  family  should  apply.  The  duty 
of  the  defendant  to  comply  with  the  decree 
to  the  extent  of  $16  per  month  is  as  strong 
as  the  duty  which  binds  him  to  the  wife  in 
Omaha.  A  consideration  of  §§  800^-8106, 
Rev.  Stat.  1013,  relating  to  exemptions, 
shows  that  the  protection  of  the  family, 
and  not  the  husband,  is  the  object  of  the 
statute.  It  could  never  have  been  designed 
to  allow  a  man  to  escape  his  obligations  to 
his  family.  Wlvy,  then,  should  it  not  pro- 
tect the  family  against  him,  as  well  as  pro- 
tect it  against  a  creditor? 

In  this  case  there  is  no  justice  in  permit- 
ting the  defendant  to  deny  support  to  his 
first  wife  and  to  his  little  daughter.  If  the 
defendant  can  create  a  condition  with  which 
to  successfully  defend  himself  against  the 
decree  of  the  court,  then  it  may  well  be 
doubted  whether  the  decree  is  of  any  use. 
The  defendant  knew  that  he  was  under  ob- 
ligations to  satisfy  the  decree  that  the  court 
had  rendered  against  him  for  alimony,  and 
he  knew  that  he  was  bound  to  support  his 
little  child,  and  to  aid  in  the  support  of  his 
wife,  as  provided  by  the  decree.  The  law 
ought  not  to  permit  him  to  construct  a 
shield  that  will  protect  him  in  his  marital 
and  domestic  recklessness.  By  getting  mar- 
ried again,  he  ought  not  to  be  permitted  to 
relieve  himself  from  the  burden  of  support- 
ing the  child  that  he  caused  to  come  into 
the  world.  When  the  legislature  passed  the 
act  providing  for  the  exemption  of  the 
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"head  of  a  family,"  it  certainly  did  not  con* 
template  that,  after  a  man  had  failed  to- 
provide  for  his  wife  and  the  children  bom 
to  them,  he  could  in  defiance  of  the  decree 
of  the  court  avoid  the  natural  duty  of  pro- 
viding for  his  children.  The  $16  which  the 
wife  was  allowed  was  meant  to  drive  the 
wolf  from  the  door.  The  defendant  should 
be  compelled  to  pay  it. 

The  branch  of  jurisprudence  which  treats, 
of  marriage  is  most  important.  Marriage 
furnishes  the  basis  of  a  permanent  and 
Christian  civilization.  The  duties  assumed 
under  it  should  be  conscientiously  dis-^ 
charged.  Courts  of  equity  will  compel  the 
enforcement  of  marriage  obligations,  and 
no  mere  rule  of  law  sought  to  be  interposed 
by  him  will  permit  the  derelict  husband  to- 
escape  the  burden  of  supporting  his  wife 
and  children. 

In  England  it  is  said  always  to  have  been, 
the  accepted  doctrine  that  marriage  as  an 
institution  is  the  keynote  of  the  common- 
wealth and  the  highest  expression  of  morali- 
ty; that,  'Hf  a  wife  secures  an  order  for  ali- 
mony against  her  husband,  he  being  a  man 
of  property,  the  court  may  require  him  to 
give  security  for  its  payment,  or  direct  him 
to  make  a  transfer  of  money  to  a  trustee  or 
trustees  for  the  convenient  payment  to  the 
wife."  Ringrose,  Marr.  &  Div.  Laws  of  the 
World,  p.  26. 

The  right  of  exemption  is  based  purely 
upon  a  law  remedy.  In  the  instant  case- 
the  defendant  is  separated  from  his  wife 
because  of  his  neglect  to  perform  the  obli- 
gations that  are  incumbent  upon  him  as  a 
husband.  He  neglected  to  provide  for  his- 
wife  and  child.  He  neglected  to  comply 
with  the  decree  of  the  court.  He  undertook 
to  stand  above  the  court,  and  to  disregard 
its  decree.  In  doing  this  he  interposed,  or 
attempted  to  interpose,  the  exemption  law 
as  a  shield  to  protect  him  from  doing  that 
which  the  court  had  clearly  decreed  that  he 
should  do. 

The  judgment  of  the  District  Court  ia 
reversed,  and  the  cause  remanded  lor 
further  proceedings. 

Petition  for  rehearing  denied. 
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AUGUST   LIESNER    as    Next    Friend    of 
Frank  Liesner,  et  aL,  Respts., 

V. 

JOHN  WANIE,  Appt. 
'(—  Wis.  — ,  146  N.  W.  374.  y 

Appeal  —  when  taken. 

1.  Where,  by  statute,  an  appeal  la  taken 


704 


WISCONSIN  SUPREME  COURT. 


by  service  of  notice  thereof,  such  service  is 
sufficient  to  entitle  one  to  perfect  the  ap- 
peal, if  made  within  the  time  limited  by 
statute  within  which  the  appeal  must  bie 
taken,  although  notice  and  undertaking  are 
not  filed  with  the  clerk  until  after  the  ex- 
piration of  that  time. 

Animal  ^  wild  —  securing     propertj 
rights  in. 

2.  One  who  has  wounded  a  wild  animal 
and  pursued  it  so  that  escape  is  impossible 
has  a  property  therein  which  he  may  pro- 
tect against  one  who  kills  and  takes  pos- 
session of  it. 

(February  3,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Shawano  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  recover  the  body  of  an  animal  mortally 
wounded  by  them,  and  killed  and  taken  pos- 
session of  by  defendant.    Afi&rmed. 

Statement  by  Marshall,  J.: 

Action  to  recover  the  body  of  a  wolf  said 
to  have  been  mortally  wounded  by  plain- 
tiffs, and  reduced  to  possession  thereafter 
by  defendant.  The  evidence,  as  viewed  by 
the  trial  court,  was  to  this  effect :  Plaintiffs 
mortally  wounded  the  wolf  and  had  so  fol- 
lowed up  their  attack  on  the  animal  as  to 
substantially  have  it  in  their  possession. 
They  had  it  where  and  in  such  condition 
and  circumstances  that  escape  was  improb- 


able, if  not  impossible.  Then  defendant 
came  upon  the  scene  and  interfered  by 
delivering  a  shot  which  finally  ended  the  ani- 
mal's life.  He  took  the  body  as  his  prop- 
erty and  retained  it  to  the  damage  of  plain- 
tiffs. The  sum  recoverable,  in  case  of 
defendant  being  liable,  was  not  in  serious 
dispute.  The  court  directed  a  verdict 
against  him  and  judgment  was  rendered 
therecm. 

The  notice  of  appeal  to  this  court,  though 
served  within  the  time  provided  by  statute, 
was  not  filed  with  the  clerk  of  the  circuit 
court  until  some  days  after  expiration  of 
the  two  years  following  the  date  of'  the 
judgment. 

Messrs.  P.  J.  Winter  for  appellant. 

Messrs.  Ebcrlein  A  EJberlein,  for  re- 
spondents : 

Unless  an  appeal  is  taken  within  the 
period  prescribed  by  law,  this  court  has  no 
jurisdiction,  and  it  cannot  be  conferred  by 
consent. 

Munk  V.  Anderson,  94  Wis.  27,  68  N.  W. 
407;  Haessly  v.  Secor,  135  Wis.  548,  116  K. 
W.  175;  Eaton  v.  Manitowoc  County,  42 
Wis.  317;  Koch  v.  Hustis,  110  Wis.  62,  85 
N.  W.  643. 

If  a  person  wounds  an  animal  so  as  to 
render  it  reasonably  certain  that  it  cannot 
escape,  and  the  hunter  pursues  the  animal, 
he  obtains  a  right  of  property  in  it. 


Note,  ^  Broperty  right  in  wild  animals 
which  are  being  pursued  or  have  been 
wounded. 

As  to  property  rights  generally  in  ani- 
mals fercB  naturw,  see  note  to  James  v. 
Wood,  8  L.R.A.  448. 

This  note  excludes  cases  of  birds,  bees, 
and  fish,  and  is  limited  to  those  cases  where 
occupancy  of  the  animal  by  manucaption 
has  not  actually  taken  place. 

"The  natural  right  to  pursue  and  take 
any  wild  animal  exists  in  every  individual 
except  so  far  as  restrained  by  express  pro- 
vision of  law,  and  one  who  has  once  seized 
an  animal  becomes  the  owner  thereof."  2 
Cyc.  307. 

The  early  English  and  Roman  law  writ- 
ers, in  treating  of  the  question  of  property 
rights  in  animals  fera  natures,  adopted  the 
principle  that  pursuit  alone  vests  no  prop- 
erty or  right  m  the  huntsman;  and  that 
even  pursuit  accompanied  with  wounding  is 
equally  ineffectual  for  that  purpose,  unless 
the  animal  is  actually  taken.  2  Bracton, 
chap.  1,  p.  8;  2  Justin,  Inst,  title  1,  §  13; 
3  Fleta,  cnap.  2,  p.  175 ;  see  note  in  8  L.R. A. 
448,  and  Pierson  v.  Post,  infra. 

So,  in  Pierson  v.  Post,  3  Caines,  176,  2 
Am.  Dec.  264,  which  seems  to  be  the  earliest 
case  in  this  country  on  the  subject,  the  rule 
is  laid  down  that  pursuit  alone  gives  no 
right  of  property  in  animals  fera  natwcs, 
and  a  right  of  action  denied  against  one  for 
50  L.RJ^.(N.S.) 


killing  and  taking  a  fox  pursued  by  and  in 
the  view  of  the  hunter  who  originally  found, 
started,  pursued,  and  was  on  the  point  of 
seizing  it.  (Livingston,  J.,  dissented  in  an 
able  opinion.)  The  court  in  this  case,  how- 
ever, strongly  intimates  that  pursuing  and 
wounding  an  animal  mi^ht  vest  title  in  the 
hunter,  for,  while  holding  that  occupancy 
of  wild  animals  can  be  acquired  only  by  pos- 
session, it  states  that  such  possession  does 
not  signify  manucaption,  though  it  must  be 
of  such  a  kind,  as  by  nets,  snares,  or  other 
means,  as  to  so  circumvent  the  creature  that 
he  cannot  escape.  The^court  said:  "We  are 
the  more  readily  inclined  to  confine  pos- 
session or  occupancy  of  beasts  fera  natura 
within  the  limits  prescribed  by  the  learned 
authors  above  cited,  for  the  sake  of  cer- 
tainty and  preserving  peace  and  order  in 
society.  If  the  first  seeing,  starting,  or 
pursuing  such  animals,  without  having  so 
wounded,  circumvented,  or  ensnared  them, 
BO  as  to  deprive  them  of  their  natural  lib- 
erty, and  subject  them  to  the  control  of 
their  pursuer,  should  afford  the  basis  of  ac- 
tions against  others  for  intercepting  and 
killing  tiiem,  it  would  prove  a  fertile  source 
of  quarrels  and  litigation.  However  un- 
courteous  or  unkind  the  conduct  of  Pierson 
towards  Post,  in  this  instance,  may  have 
been,  yet  this  act  was  productive  of  no  in- 
jury or  damage  for  w4iich  a  legal  remedy 
can  be  applied." 
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2  Cyc.  308;  Pierson  t.  Post,  3  Gaines,  175, 
2  Am.  Dec.  264. 

Marshall,  J.,  deliyered  the  opinion  of  the 
court: 

Respondents'  counsel  suggest  the  question 
of  whether  jurisdiction  of  the  cause  here  is 
wanting  because  of  failure  to  take  the  ap- 
peal within  the  two  jrears  limited  therefor, 
by  serving  the  proper  notice  on  the  clerk 
of  the  circuit  court,  together  with  a  proper 
undertaking,  and  also  filing  the  same  with 
such  clerk  within  such  time. 

7he  language  of  the  section  relied  on  is 
this:  "The  time  within  which  a  writ  of 
error*  may  be  issued  or  .an  appeal  taken  to 
obtain  a  review  by  the  Supreme  Ck)urt  of 
any  judgment  or  order  in  any  civil  action 
or  special  proceeding  in  a  court  of  record  is 
limited  to  two  years  from  the  date  of  the 
entry  of  such  judgment  or  order."  Stat. 
1911,  §  3039. 

It  is  significant  that  the  period  of  limita- 
tion is  subject  to  be  interrupted  by  the  tak- 
ing of  an  appeal.  Therefore,  as  an  original 
proposition,  if  that  event  happened  within 
the  two  years  after  the  entry  of  judgment, 
jurisdiction  was  acquired  for  some  purposes, 
though  for  the  final  one  of  hearing  and  de- 
termination, other  things  were  required. 
Harrigan  v.  Qilchrist,  121  Wis.  127,  213,  99 
N.  W.  909. 


It  is  conceded  that  the  notice  of  appeal 
was  properly  served,  or  if  not  conceded  we 
hold  such  to  be  the  fact,  within  the  limita- 
tion period,  but  neither  such  notice  nor 
the  undertaking  was  filed  with  the  clerk  of 
the  circuit  court  until  after  such  period. 
Is  an  appeal  taken,  within  the  meaning  of 
the  limitation  statute,  before  being  per- 
fected, so  as  to  afford  this  court  jurisdic- 
tion for  all  purposes,  subject  to  the  arrival 
here  of  the  record? 

It  is  significant  that'§  3049,  Stat.  1911, 
treats  of  the  taking  of  an  appeal  as  one 
thing  and  perfection  of  it  as  another.  This 
is  the  language:  "Any  appeal  shall  be 
deemed  taken  by  the  service  of  the  notice  of 
appeal,  and  perfected  on  the  service  of  the 
undertaking  for  costs,"  etc. 

It  should  be  said,  in  this  connection,  that 
the  imder taking  as  well  as  the  notice  of  ap- 
peal was  duly  served  within  the  limitation 
period,  though  not  filed  so  as  to  require  the 
clerk  of  the  circuit  court  to  transmit  the 
record,  until  after  its  expiration. 

From  the  significance  attributable  reason- 
ably to  the  fact,  as  indicated,  that  the  tak- 
ing of  an  appeal  is  spoken  of  as  one  thing, 
and  perfecting  of  it  as  another,  it  might 
well  be  said  that  the  language,  "any  appeal 
shall  be  deemed  taken,"  in  §  3049,  refers  to 
the  words  of  the  limitation  statute,  "the 
time  within  which  a  writ  of  error  may  be 
issued  or  an  appeal  taken,"  rendering  cer- 


And  later  in  Buster  v.  Newkirk,  20  Johns. 
75,  it  is  held  that,  while  property  in  wild 
animals  may  be  acquired  by  occupancy  or 
by  wounding,  so  as  to  bring  them  within 
the  power  or  control  of  the  pursuer,  yet  if 
thereafter  the  hunter  abandons  the  pursuit 
he  acquires  no  property  therein,  although 
his  dogs  continue  the  chase. 

So,  where,  after  wounding  a  deer,  a  hun- 
ter continued  the  pursuit  until  evening,  and 
then  abandoned  it,  though  his  dogs  con- 
tinued the  chase,  he  acquired  no  property 
right  in  the  animal,  which  was  killed  by 
another  party  before  he  resumed  the  pur- 
suit.   Ibid. 

And  it  is  held  in  Charlebois  y.  Ray- 
mond, 12  Lower  Can.  Jur.  55,  that  one  who 
has  chased  and  wounded  a  wild  animal  is 
the  owner  so  long  as  he  remains  in  pur- 
suit, and  is  entitled  to  recover  from  one 
who,  profiting  by  the  exhaustion  of  the  ani- 
mal, intervenes  and  kills  it  when  he  is  just 
about  to  take  it. 

A  hare  which  was  started  by  a  hunter's 
dogs  in  the  ground  of  another,  and  followed 
into  defendant's  field,  where,  being  quite 
spont.  it  ran  between  the  legs  of  a  laborer 
and  was  caught  by  the  dogs,  but  was  taken 
up  alive  by  the  laborer  for  the  benefit  of 
the  hunter,  was  the  property  of  the  hunter, 
and  not  of  the  defendant,  who  took  it  from 
the  laborer  and  killed  it.  Churchward  v. 
Studdy,  14  East,  240,  12  Revised  Rep.  513. 
50  L.R,A.(N.S.)  46 


Certain  animals  of  a  base  nature  in  con- 
templation of  law,  such  as  dogs,  cats,  bears, 
foxes,  monkeys,  etc.,  could  not,  by  the  com- 
mon law,  be  the  subject  of  larceny;  al- 
though a  man  might  have  a  property  in 
them  which  the  law  would  protect  by  a  civil 
action.  Norton  v.  Ladd,  5  N.  H.  203,  20 
Am.  Dec.  573. 

So,  a  sable  caught  in  a  trap  in  the  woods 
was  held  not  to  be  the  subject  of  a  larceny. 
Ibid. 

But  in  State  ▼.  House,  65  N.  C.  815,  6 
Am.  Rep.  744,  the  court  said  that  all  of 
the  distinctions  as  to  animals  ferw  naturw 
and  as  to  their  generous  or  base  natures, 
which  we  find  in  the  English  books,  will  not 
hold  good  in  this  country ;  that  the  English 
system  of  game  laws  seems  to  have  been 
established  more  for  princely  diversion  than 
for  use  or  profit,  and  it  is  not  at  all  suited 
to  the  wants  of  our  enterprising  trappers; 
and,  adopting  the  value  of  the  animal, 
whether  for  the  food  of  man,  for  its  fur,  or 
otherwise,  as  the  true  criterion,  held  that 
the  otter  was  Ian  animal  valuable  for 
its  fur,  and  though  fercr  natures ,  was  the 
subject  of  larceny.  The  defendant  in  this 
case  was  charged  with  stealing  "one  otter 
confined  in  the  trap  of  one  John  D.  Parish, 
of  the  value  of  $1,  of  the  goods  and  chat- 
tels of  the  said  John  D.  Parish." 

W.  W.  A. 
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tain  the  point  of  time  when  the  running  of 
the  period  of  limitation  is  to  be  deemed  in- 
terrupted. That  is,  that  the  language  iu 
§  3049  should  be  read  as  a  proviso  to  §  3039, 
thus:  "The  time  within  which  ...  an 
appeal  taken  ...  is  limited  to  two 
years  from  the  date  of  the  entry  of  such 
judgment  or  order;"  provided,  any  appeal 
shall  be  deemed  taken  by  the  service  of  a 
notice  of  appeal.  So,  looking  at  the  statute 
in  its  letter  only,  the  serving  of  a  notice  of 
appeal  stops  the  running  of  the  statute,  but 
the  court  has  held  that  both  the  taking  and 
perfecting  of  the  appeal  must  occur  to  have 
that  effect.  Yates  v.  Shepardson,  37  Wis. 
315;  Eaton  y.  Manitowoc  County,  42  Wis. 
317;  Munk  v.  Anderson,  94  Wis.  27,  68  N. 
W.  407;  Haessly  v.  Secor,  136  Wis.  549,  116 
N.  W.  175;  Ady  v.  Barnett,  142  Wis.  18,  124 
N.  W.  1061.  Whether  the  court  would  go 
that  far  now,  since  not  required  to  by  the 
letter  of  the  statute,  if  it  had  to  deal  with 
the  matter  as  an  original  proposition,  may 
be  doubted  in  view  of  the  analysis  of  the 
statute  and  liberal  construction  thereof,  to 
preserve  the  appeal  remedy,  in  Harrigan  v. 
Gilchrist,  supra. 

There  are  expressions  to  be  found,  partic- 
ularly in  Huebner  v.  Koebke,  42  Wis.  319, 
indicating  that  the  papers  must  actually  be 
placed  on  file  with  the  clerk  of  the  circuit 
court  to  interrupt  the  running  of  the  stat- 
ute; but  not  in  any  case  where  the  question 
was  up  for  decision,  nor  in  any  such  way  as 
to  indicate  there  was  a  considerate  purpose 
to  lay  down  a  rule  on  the  subject.  It  is 
considered,  now,  that  the  words  of  the  stat- 
ute in  their  literal  sense,  except  so.  far  as 
heretofore  firmly  departed  from,  should  be 
followed.  So  proceeding,  the  restrictive  ef- 
fect of  the  statute  must  be  held  not,  in  any 
event,  to  go  further  than  to  require  per- 
fecting of  the  appeal  within  the  limitation 
period  by  service  of  the  notice  of  appeal 
upon  the  adverse  party  and  upon  the  clerk 
of  the  court  in  which  the  judgment  or  order 
appealed  from  was  rendered,  and  service  of 
a  copy  of  the  undertaking  on  the  adverse 
party.  The  rigorous  character  of  the  early 
decisions  on  this  subject  has  been  very  much 
softened  in  recent  years,  as  particularly  in- 
dicated in  Harrigan  v.  Gilchrist.  In  Ady 
V.  Barnett,  142  Wis.  18,  124  N.  W.  1061,  the 
court  held  that  a  vitally  defective  undertak- 
mg  could  be  perfected  even  after  the  limita- 
tion period;  thus  dealing  with  the  service 
of  the  notice  of  appeal  as  sufficient  to  give 
this  court  jurisdiction  to  take  and  retain 
the  cause  for  final  di»position,  only  waiting 
upon  the  due  perfection  of  the  appeal  evi- 
denced by  the  record.  It  follows  that  the 
objection  to  jurisdiction  must  be  overruled. 

It  is  conceded  that  if  the  plaintifFs  had 
substantially  permanently  deprived  the  wolf 
.50  L.R.A.(N.S.) 


of  his  liberty, — ^had  him  so  in  their  power 
that  escape  was  highly  improbable,  if  not 
impossible,  before  defendant  appeared  on 
the  scene,  and,  with  his  gun  pointed  so  aa 
to  reach  within  some  3  feet  of  the  animal, 
delivered  a  finishing  shot,  it  had  become 
the  property  of  plaintiffs,  and  was  wrong- 
fully appropriated  by  appellant.  Such  is 
according  to  the  prevailing  rule.  The  in- 
stant a  wild  aninuil  is  brought  under  the 
control  of  a  person,  so  that  actual  posses- 
sion is  practically  inevitable,  a  vested  prop- 
erty interest  in  it  accrues,  which  cannot  be 
devested  by  another's  intervening  and  kill- 
ing it.  Ingham,  Animals,  5.  Such  is  the 
law  of  the  chase  by  common-law  principles, 
differing  from  the  more  ancient  civil  law 
which  postponed  the  point  of  vested  interest 
to  that  of  actual  taking. 

The  evidence  in  this  case  very  strongly 
tends  to  establish  all  the  facta  requisite  to 
ownership  of  the  wolf  by  plaintiffs, — so 
strongly  that  all  reasonable  doubts  in  re- 
spect to  the  matter,  if  any  would  otherwise 
have  remained,  might  well  have  been  re- 
moved by  the  superior  advantages  which 
the  trial  court  had,  in  the  light  of  other 
evidence;  all  reasonable  doubts  may  well 
have  been  removed  as  to  who  delivered  the 
shot  which  so  crippled  the  animal  as  to 
cause  him  to  cease  trying  to  escape,  thus 
permitting  appellant  to  substantially  reach 
it  with  the  muzzle  of  his  gun  at  the  instant 
of  delivery  of  the  finishing  shot.  That,  at 
such  instant,  the  plaintiffs  were  in  vigorous 
pursuit  of  the  game,  the  evidence  is  clear, 
and  that  in  a  few  moments,  at  most,  they 
would  have  had  actual  possession  is  quite 
as  clear.  So  we  must  hold  that  the  verdict 
was  properly  directed  and'  the  judgment 
properly  rendered  thereon. 

The  judgment  is  affirmed. 

Siebecker,  J.,  took  no  pari. 


\¥BST   VIRGINIA   SUPREBfB   COITRT 
OF  APPKAIiS. 

OLIVER  P.  HARRIS,  Admr..  etc.,  of  David 
Harris,  Deceased, 

V. 

CITY  &  ELM  GROVE  RAILROAD  COM- 
PANY,  Plff.  in  Err. 

(69  W.  Va.  66,  70  S.  E,  859.) 

Master  —  servant  riding  on  pass  —  fel« 
low  servant  of  car  operatives. 

1.  A   servant   employed   to   labor  by  the 

Headnotes  by  Williams,  P. 

I  -  -         _ 

Note,  —  Lidbility  of  maater  far  injuries 
to  servant  while  riding  an  a  pass. 

Generally,  as  to  liability  of  carriers  to 
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d&7  in  the  power  house  of  a  railway  com- 
panj,  and  who  is  furnished  with  a  free  pass, 
under  a  rule  of  the  company  which  entitles 
him  to  ride  on  any  of  the  company's  cars 
at  any  time,  and  about  his  own  business, 
during  the  continuance  of  his  employment, 
is  a  "passenger"  when  riding  either  to  or 
from  his  place  of  labor,  and  not  a  fellow 
Mrvant  of  the  motorman  in  charge  of  the 
ear,  and  is  entitled  to  the  same  rights  as  a 
paaaenger  for  hire. 

Same  —  liability  for  injury. 

2.  If  such  a  servant  is  injured  or  killed 
through  the  negligence  of  a  motorman  while 
■e  riding,  the  railway  company  is  liable. 

(March  14,  1011.) 


I?RROR  to  the  CSrcuit  Court  for  Ohio 
\i  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    Affirmed. 

The  facts  are  atated  in  the  opinion. 

Messrs.  Rnsaell  A  Rnasell,  for  plaintiff 
in  error: 

One  who  is  employed  on  or  near  a  train 
is  the  fellow  servant  of  the  crew  of  that 
train,  and  also  the  crew  of  another  train 
which  may  collide  with  it,  for  whose  negli- 
gence he  could  not  hold  the  defendant  liable. 

Sanderson  v.  Panther  Lumber  Co.  50  W. 
Va.  42,  55  L.R.A.  908,  88  Am.  St.  Rep.  841, 


persons  traveling  on  passes,  see  Index  to 
Lr.A  Notes,  "Carriers,"  §§  23,  29,  67. 

As  to  the  validity  of  a  stipulation  in  a 
pass  limiting  carrier's  liability,  see  note  to 
Walther  v.  Southern  P.  Co.  37  L.R.A.(N.S.) 
235.  The  cases  involving  the  validity  of 
stipulations  of  this  character  in  passes  is- 
sued to  employees  are  treated  on  pase  50 
of  this  note,  and  that  subject  is  not  mcluded 
herein. 

The  general  question  whether  employees 
while  l^ing  transported  on  vehicles  belong- 
ing to  the  master  are  employees  or  pas- 
sengers is  treated  in  notes  to  Texas  ft  P. 
R.  Co.  V.  Smith,  31  L.ILA.  321;  Sofield  v. 
Ouggenheim  Smelting  Co.  60  L.R.A.  462; 
Taylor  v.  George  W.  Bush  A  Sons  Co.  12 
L.R.A.(N.S.)  853;  Birmingham  R.  Lights 
P.  Co.  V.  Sawyer,  19  L.R.A.(N.S.)  717; 
Thomas  v.  Wisconsin  C.  R.  Co.  23  L.R.A. 
(N.S.)   054. 

The  above  notes  include  cases  which  for 
the  most  part  deal  with  employees  whose 
transportation  on  the  employer's  vehicles 
is  a  mere  incident  of  their  employment.  The 
present  note,  however,  is  confined  to  em- 
ployees who  are  traveling  upon  a  pass,  em- 
ployee's ticket,  or  badge  whieh  expressly 
entitles  the  employee  to  the  transportation. 
And  the  note  is  also  limited  to  cases  in  which 
the  employee  seeks  to  recover  for  personal 
injuries   received  while  so  traveling. 

In  the  great  majori^  of  cases  where  em- 
ployees are  injured  while  being  transported, 
the  court  makes  a  distinction  between  those 
cases  in  which  the  transportation  furnished 
is  gratuitous  or  a  mere  incident  of  the 
work,  and  those  cases  in  which  the  trans- 
portation forms  a  term  of  the  contract  of 
employment.  It  is  to  be  noted  that  in  the 
great  majority  of  the  cases  in  which  an 
employee  was  injured  while  riding  on  a 
pass,  the  pass  was  not  a  gratuity,  but  was 
a  term  of  the  contract  of  employment  and 
furnished  a  part  of  the  compensation  paid 
to  the  employee. 

The  decided  weight  of  authority  is  to  the 
effect  that  where  a  pass  is  issued  to  an  em- 
ployee under  his  contract  of  employment, 
as  a  part  of  his  wages,  he  is  while  travel- 
ing upon  such  pass  a  passenger,  entitled 
to  the  same  care  as  a  passenger,  and  mav 
recover  for  injuries  in  all  cases  in  which 
a  passenger  might. 
50  L.R,A.(N.3.) 


It  has  been  so  held  in  cases  where  at  the 
time  of  his  injury  the  employee  was  riding 
to  or  from  his  work. 

Thus,  a  common  laborer  furnished,  as  part 
of  his  compensation,  with  two  tickets  at 
the  end  of  his  dav's  work  to  ride  to  his 
home  and  return  the  following  morning,  is 
while  so  riding  a  passenger.  Indiana  Union 
Traction  Co.  v.  Langley,  178  Ind.  135,  98 
N.  E.  728.  The  court  said:  "The  weight 
of  authori^  as  shown  by  recent  decisions 
is  to  the  effect  that  where  a  carrier  of  pas- 
sengers employs  a  person  and  assigns  him 
a  place  of  labor  some  distance  from  his 
home,  giving  him  in  addition  to  his  wages 
tickets  which  entitle  him  to  ride  to  and 
from  his  work,  he  is  while  riding  on  such 
tickets  a  passenger,  and  the  carrier  owes 
him  the  duty  of  carrier  to  passenger." 

And  in  Enos  v.  Rhode  Island  Suburban 
R.  Co.  28  R.  I.  291,  12  L.R.A.(N.S.)  244, 
67  Atl.  5,  it  was  held  that  a  railroad  fiaff- 
man  who  receives,  as  compensation  for  his 
services,  a  certain  sum  and  fourteen  trans- 
portation tickets  to  carry  him  to  and  from 
his  home  per  week,  is,  after  his  day's  work 
is  done  and  he  has  boarded  a  car  for  home, 
being  required  to  pay  a  ticket  for  his  trans- 
portation, a  passenger,  and  not  a  fellow 
servant  with  those  engaged  in  operating 
the  car.  The  court  said:  "The  fact  that 
they  were  bought,  and  not  given  to  him,  is 
important,  because  such  a  ticket  paid  for 
his  passage  home  in  the  car  in  which  he 
was  riding  at  the  time  of  the  collision;  and 
the  fact  that  his  passage  was  so  paid  after 
his  day's  work  was  fully  completed  made 
him  a  passenger  after  his  employment  had 
ceased  for  that  day.  He  had  left  Baker's 
crossing,  and  the  flag  and  lights  and  other 
instruments  with  which  he  had  guarded  it, 
and  there  was  no  way  in  which,  during  his 
ride  to  Lakewood,  he  could  continue  his 
employment  of  flagman  at  the  crossing 
they  had  left.  He  could  not  take  it  or  its 
responsibilities  with  him,  nor  was  there 
any  way  in  which  he  could  render  service 
there  while  he  was  traveling  away  from  it. 
There  are  two  conspicuous  features  notice- 
able in  the  plaintiff's  case:  His  place  of 
labor  was  fixed,  and  his  transportation  was 
earned.  The  distinction  between  cases  of 
gratuitous  carriage  and  those  in  which 
fransportation   has  been   paid  for   in   an^ 
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40  S.  E.  368;  Oliver  v.  Ohio  River  R.  Co.  42 
W.  Va.  703,  26  S.  E.  444 ;  Jackson  v.  Norfolk 
ft  W.  R.  Co.  43  W.  Va.  380,  46  L.RJ^.  337, 
27  S.  E.  278,  31  S.  E.  258,  1  Am.  Neg.  Rep. 
722;  Kniceley  v.  West  Virginia  Midland  R. 
Co.  64  W.  Va.  278,  17  L.R,A.(N.S.)  370,  61 
S.  E.  811;  Ewald  ▼.  Chicago  &  N.  W.  R. 
Co.  70  Wis.  420,  5  Am.  St.  Rep.  178,  36  N. 
W.  12,  591;  Kappes  v.  Brown  Shoe  Co.  116 
Mo.  App.  154,  00  S.  W.  1168;  Gillshannon 
V.  Stony  Brook  R.  Corp.  10  Cush.  228;  Gil- 
man  v.  Eastern  R.  Corp.  10  Allen,  233,  87 
Am.  Dec.  635. 

Messrs.  R.  Bf.  Addleman  and  John  J. 
Conlff,  for  defendant  in  error: 

At  the  time  of  his  death,  Harris  was 
standing  toward  the  company  in  the  rela- 
tion of  a  passenger,  and  not  of  a  servant. 


Enos  v.  Rhode  Island  Suburban  R.  Co.  28 
R.  I.  291,  12  L.R.A.(N.S.)  244,  67  AtL  6; 
O'Donnell  v.  Allegheny  Valley  R.  Co.  58 
Pa.  239,  08  Am.  Dec.  336;  McNnlty  ▼. 
Pennsylvania  R.  Co.  132  Pa.  479,  38  LJLA. 
376,  61  Am.  St.  Rep,  721,  38  Atl.  524; 
Chattanooga  Rapid  Transit  Co.  v.  Ven- 
able,  105  Tcnn.  460,  51  L.R.A.  886,  58 
S.  W.  861;  Gillenwater  v.  Madison  k  I. 
R.  Co.  6  Ind.  330,  61  Am.  Dec.  101; 
Johnson  v.  Texas  C.  R.  Co.  42  Tex.  Civ. 
App.  604,  93  S.  W.  433;  Williams  v. 
Oregon  Short  Line  R.  Co.  18  Utah,  210, 
72  Am.  St.  Rep.  777,  54  Pac.  991;  Peterson 
V.  Seattle  Traction  Co.  23  Wash.  615,  53 
L.R.A.  586,  63  Pac.  539,  65  Pac.  543 ;  Louis- 
ville &  N.  R.  Co.  V.  Scott  (Louisville  &  N. 
R.  Co.  V.  Weaver)   108  Ky.  392,  50  L.RA. 


manner  has  been  clearly  recognized,  with 
the  result  that  generally  the  persons  car- 
ried in  the  latter  have  been  held  to  be  pas- 
sengers; while  those  transported  in  the  for- 
mer have  not." 

So,  an  employee  whose  duties  consisted 
of  replacing  derailed  cars,  of  repairing  cars 
disabled  while  on  the  road,  and  of  cleaning 
passenger  cars,  is,  while  riding  to  his  home 
after  his  day's  work  is  done,  upon  a  ticket 
furnished  him  as  part  of  his  wages,  a  pas- 
senger and  entitled  to  the  rights  of  such. 
Indianapolis  Traction  &  Terminal  Co.  v. 
Romans,  40  Ind.  App.  184,  79  N.  E.  1068. 
To  the  same  effect,  Indianapolis  Traction 
&  Terminal  Co.  t.  Isgrig,  —  Ind.  — ,  104 
N.  E.  60. 

An  employee  of  a  street  car  company, 
while  riding  on  a  regular  car  from  his  home 
to  his  place  of  work,  is  a  passenger  if,  in 
so  riding,  he  was  acting  in  his  own  interest 
and  of  his  own  volition,  although  he  paid 
his  fare  by  a  ticket  sriven  to  him  by  the  com- 
pany SJB  j>art  of  nis  wsges.  Uebert  v. 
Portland  K.  Co.  103  Me.  315,  125  Am.  St. 
Rep.  297,  69  Atl.  266,  13  Ann.  Cas.  886. 
.  So,  an  employee  of  a  railroad  company 
is  to  be  regarded  as  a  passenger  while  rid- 
ing on  a  ticket  such  as  is  issued  only  to 
employees  of  the  company  who  live  on  the 
line  of  the  road  elsewhere  than  at  the  place 
of  employment.  Doyle  v.  Fitchburg  R.  Co. 
166  Mass.  492,  33  L.R.A.  844,  55  Am.  St. 
Rep.  417.  44  N.  E.  611. 

A  member  of  a  construction  gang  of  a 
passenger  railway,  whose  contract  provides 
for  transportation  to  and  from  work,  and 
who  is  furnished  with  a  book  of  tickets  for 
that  purpose,  is  not,  after  quitting  work 
for  the  day,  and  while  riding  on  a  regular 
passenger  car  of  the  employer  towards  his 
home,  a  servant  of  the  employer,  so  as  to  be 
a  fellow  servant  of  those  operating  the  car. 
Peterson  ▼.  Seattle  Traction  Co.  23  Wash. 
615,  53  L.RJL.  686,  63  Pac.  539,  65  Pac.  543. 

An  employee  riding  home  on  a  pass  after 
his  day's  work  is  done  is  not  a  fellow  serv- 
ant of  the  conductor  by  whose  negligence 
in  leaving  a  gate  on  the  car  insecurely  fas- 
tened, he  was  injured.  Pendergast  v.  Union 
R.  Co.  10  App.  Div.  207,  41  N.  Y.  Supp.  927. 
50  L.RJl.(N.S.) 


And  he  is  likewise  entitled  to  the  care 
due  to  a  passenger  while  at  the  station  wait- 
ing to  take  the  train. 

Thus,  a  telegraph  operator  who  has  been 
furnished  with  a  pass  to  ride  from  the  place 
of  his  employment  to  his  place  of  residence 
is  entitled,  while  waiting  on  the  platform 
to  take  the  train,  to  the  rights  of  a  pas- 
senger. St.  Louis,  C.  ft  St  P.  B.  Co.  ▼. 
Waggoner,  90  111.  App.  556. 

So,  in  Klinck  ▼.  Chicago  City  R,  Co.  177 
111.  App.  165,  affirmed  in  —  111.  — ,  104  N. 
E.  669,  it  was  held  that  the  intended  use 
of  a  pass  furnished  as  part  of  the  employee's 
compensation  does  not  make  the  relation- 
ship that  of  master  and  servant  where  the 
employee  was  waiting  to  take  a  car  to  go 
to  his  home  on  his  own  time  for  supper. 
The  court  said:  *'It  can  hardly  be  doubted 
that  if  appellee  had  at  the  time  in  question 
intended  to  pay  the  fare  for  his  transporta- 
tion in  money  of  his  private  means,  the  re- 
lation thus  created  would  be  that  of  carrier 
and  passenger,  and  we  are  unable  to  per- 
ceive any  substantial  distinction  as  affect- 
ing that  relation  between  the  payment  by 
appellee  of  his  fare  in  cash  and  the  pay- 
ment by  him  of  his  fare  in  services  or 
money's  worth.  Sufficient  facts  are  alleged 
in  the  declaration  to  constitute  the  relation 
of  carrier  and  passenger  between  appellant 
and  appellee  at  the  time  in  question,  and 
as  the  ticket  was  not  a  gratuity,  but  was 
offered  and  accepted  as  in  part  compensation 
for  appellee's  service,  the  intended  use  by 
appellee  of  such  ticket  at  the  time  in  ques- 
tion did  not  operate  to  substitute  the  rela- 
tion of  master  and  servant  for  that  of  car- 
rier and  passenger." 

So,  also,  an  employee  furnished  with  a 
pass  as  a  part  of  the  contract  of  employ- 
ment is  a  passenger  while  using  the  pass 
solely  for  his  own  convenience. 

Thus,  a  railroad  employee  having  a 
monthly  ticket  given  him,  which  is  goo4. 
for  more  rides  than  are  necessary  in  attend- 
ing to  his  work,  with  the  express  privilege 
of  using  them  for  his  own  private  interest 
or  pleasure,  is  not,  when  passing  over  the 
road  entirely  for  his  own  business  or  pleas- 
ure, an  employ ee,  but  is  a  passenger,  with- 
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381,  56  8.  W.  674;  Simmons  v.  Oregon  R. 
Co.  41  Or.  161,  69  Pac.  440,  1022;  Haas  v. 
St.  Louis  &  Suburban  R.  Co.  Ill  Mo.  App. 
706,  90  S.  W.  1166 ;  Baltimore  &  O.  R.  Co.  v. 
State,  33  Md.  542;  State  use  of  Abell  v. 
Western  Maryland  R.  Co.  63  Md.  433;  Doyle 
T.  Fitchburg  R.  Co.  162  Mass.  66,  25  L.RA. 
157,  44  Am.  St.  Rep.  335,  37  N.  E.  770,  166 
Mass.  492,  33  L.R.A.  844,  55  Am.  St.  Rep. 
417,  44  N.  £.  611;  Dickinson  v.  West  End 
Street  R.  Co.  177  Mass.  365,  52  L.R.A.  326, 
83  Am.  St.  Rep.  284,  59  N.  E.  60,  9  Am. 
Keg.  Rep.  293. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

PlaintiflTs  intestate  was  employed  as  an 
ash  hauler  at  defendant's  power  plant  and 


was  paid  $2  a  day  for  his  services.  His 
working  hours  were  from  8  a.  li.  to  5  P.  H. 
It  was  defendant's  custom  to  supply  its 
employees  with  badges  which  entitled  them 
to  ride  on  any  of  its  passenger  cars  at  any 
time,  and  even  when  traveling  on  their 
own  business  or  pleasure.  To  entitle  the 
employee  to  one  of  these  badges,  he  had  to 
deposit  with  the  company  50  cents,  which 
was  returned  to  him  whenever  his  employ- 
ment with  the  company  ceased.  On  the 
morning  of  October  30,  1907,  deceased  was 
riding  on  his  pass,  on  one  of  defendant's 
passenger  cars,  from  Mt.  De  Chantel  to  the 
place  of  his  work  at  Elm  Grove,  when,  be- 
tween 7  and  8  o'clock,  the  car  ran  into  a 
gravel  car  standing  on  the  main  track  and 
he   was  killed.     His  administrator  brought 


in  Pub.  Stat.  chap.  112,  §  212,  creating  a 
liability  for  injury  to  a  passenger.  Doyle 
V.  Fitchburg  "R.  Co.  162  Mass.  66,  25  L.R.A. 
167,  44  Am.  St.  Rep.  335,  37  N.  E.  770. 

So,  an  employee  of  a  railroad  company 
riding  on  a  pass  not  in  the  course  of  his 
employment  or  in  going  to  or  from  his  work, 
but  making  a  trip  for  his  own  convenience, 
but  whose  free  transportation  is  given  him 
under  a  stipulation  in  his  contract  of  em- 
ployment, sustains,  while  so  riding,  the  re- 
lation of  a  passenger,  and  not  of  an  em- 
ployee, to  the  carrier.  Whitney  v.  New 
York,  N.  H.  &  H.  R.  Co.  50  L.R.A.  615,  43 
C.  C.  A.  19,  102  Fed.  850. 

And  in  State  use  of  Abell  v.  Western 
Maryland  R.  Co.  63  Md.  433,  a  brakeman 
hired  from  day  to  day,  and  not  paid  for 
Sunday  unless  he  actually  worked  upon  that 
day,  who  was  killed  on  Sunday  by  the  neg- 
ligence of  a  trainman  while  he  was  travel- 
ing on  a  conductor's  pass  to  visit  his  fam- 
ily with  the  permission  of  the  company,  was 
held  entitled  to  recover.  He  was  declared 
not  to  be  discharging  any  part  of  his  con- 
tract, having  been  expressly  released  from 
service  for  the  time  being. 

•'Where  an  employee  is  traveling  on  his 
o^'n  private  business  when  his  time  is  his 
own,  even  though  he  travels  on  a  pass  or  a 
ticket  received  on  account  of  his  employ- 
ment, or  is  permitted  to  travel  without  a 
pass  or  ticket  by  reason  of  his  employment, 
he  is  a  passenger,  and  not  a  servant." 
Simmons  v.  Oregon  R.  Co.  41  Or.  151,  69 
Pac.  440. 

Where  a  pass  is  not  furnished  as  a 
gratuity,  but  by  reason  of  the  employee's 
employment  and  in  consideration  thereof, 
and  he  is  at  liberty  to  use  it  for  his  private 
business  or  for  the  business  of  the  company, 
he  is  a  passenger  and  entitled  to  protection 
as  such  while  using  it  upon  his  private 
business.  Harris  v.  Puget  Sound  Electric 
R.  Co.  52  Wash.  289,  100  Pac.  838. 

So,  too,  in  a  few  cases  it  has  been  held 
that  an  employee,  while  riding  from  one 
place  of  work  to  another,  is  a  passenger  al- 
though riding  upon  a  pass. 

Thus,  a  laborer  on  the  tracks  of  a  street 
ear  company  who,  acting  under  the  orders 
50  L.R.A.(N.S.) 


of  his  foreman,  boards  one  of  the  company's 
cars  to  ride  to  another  place  on  a  laborer's 
pass,  is,  while  so  riding  on  the  car,  a  pas- 
senger and  entitled  to  the  same  degree  of 
care  as  any  other  passenger.  Haas  v.  St. 
Louis  &  ISuburban  R.  Co.  Ill  Mo.  App.  706, 
90  S.  W.  1155. 

An  employee  riding  on  a  pass  to  the 
place  where  he  had  been  ordered  to  work  is 
a  passenger,  and  if  he  goes  to  the  cab  of 
the  engine  and  rides  there  in  violation  of  the 
rules  of  the  company,  and  is  injured,  there 
can  be  no  recovery  where  it  is  shown  that 
he  would  not  have  been  injured  had  he  re- 
mained in  his  proper  place.  McGucken  v. 
Western  New  York  &  P.  R.  Co.  77  Hun,  69, 
28  N.  Y.  Supp.  298. 

So,  a  prospective  employee  furnished  with 
a  pass  is,  while  using  it  to  go  to  his  place 
of  work  or  to  learn  the  business,  entitled  to 
the  rights  and  subject  to  the  obligations  of 
a  passenger. 

Thus,  in  Williams  v.  Oregon  Short  Line 
R.  Co.  18  Utah,  210,  72  Am.  St.  Rep.  777, 
54  Pac.  991,  a  person  who  had  been  prom- 
ised employment  as  a  brakeman  if  he  would 
go  to  a  certain  point  on  the  road,  and 
was  furnished  a  pass  to  that  point,  was 
considered  a  passenger  while  so  travel- 
ing. 

So,  a  written  order  permitting  a  pros- 
pective employee  to  ride  on  freight  engines 
''at  his  own  risk  and  without  expense  to 
the  company"  does  not  relieve  the  company 
from  liability  for  negligence  causing  his 
death  while  riding  on  a  rainy  night  in  the 
cab  of  the  train  with  the  consent  of  the 
conductor.  Southern  R.  Co.  v.  Decker,  6 
Ga.  App.  21,  62  S.  E.  678. 

A  few  cases  of  miscellaneous  character 
asserting  the  same  rule  may  be  here  noted. 

A  party  traveling  on  a  passenger  train 
under  the  eyes  of  the  conductor,  who  knows 
that  under  the  rules  of  the  company  his 
duty  is  to  pay  fare  or  furnish  a  pass,  but 
who  is  called  upon  to  do  neither  up  to  the 
time  of  the  accident,  is  a  passenger  and  en- 
titled to  the  highest  degree  of  care  for  his 
safety.  Chattanooga  Rapid  Transit  Co.  v. 
Venable,  105  Tenn.  460,  51  L.R.A.  886,  58 
S.  W.  861. 
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this  action  for  negligently  causing  his 
death,  and  recovered  a  judgment  for  $6,500. 
Defendant  offered  no  evidence,  but  the  case 
was  ttied  on  a  demurrer  to  plaintiff's  evi- 
dence, and  the  jury  found  an  alternative 
verdict.  The  court  overruled  the  demurrer 
and  rendered  judgment,  and  defendant  ob- 
tained this  writ  of  error. 

There  is  no  conflicting  evidence,  no  con- 
troversy as  to  what  the  facts  are,  and  no 
doubt  but  that  the  death  of  deceased  was 
attributable  to  the  negligence  of  defendant's 
employees.  The  case  turns  solely  upon  the 
legal  question  whether  or  not  deceased  was 
a  passenger,  or  a  fellow  servant  with  those 
whose  negligence  caused  the  accident,  at  the 
time  he  was  killed.  The  decisions  on  the 
question  whether  or  not,  on  the  state  of 
facts  shown  to  exist  in  this  case,  an  em- 
ployee occupying  the  position  of  deceased 
at  the  time  he  was  killed  is  to  be  regarded 
as  a  passenger,  or  a  fellow  servant,  are  not 
uniform;  but  according  to  the  great  weight 
of  the  decisions,  he  is  a  passenger,  and  is 
entitled  to  all  the  rights  of  a  passenger 
for  hire. 


His  badge  was  equivalent  to  a  pass,  and 
it  matters  not  that  it  may  have  been  gratui- 
tous. It  does  not  appear  that  deceased  had 
waived  any  of  his  rights  as  a  passenger  in 
accepting  this  pass,  even  granting  that  it 
might  be  lawful  for  him  to  do  so  to  a  lim- 
ited extent,  which  question,  however,  we  do 
not  decide,  still  his  badge,  or  pass,  so  far  as 
the  record  discloses,  entitled  him  to  the 
same  rights  as  a  passenger  for  hire.  Dick- 
inson V.  West  End  Street  R.  Co.  177  Masa. 
365,  52  L.RA.  326,  83  Am.  St.  Rep.  284,  59 
N.  E.  60,  9  Am.  Neg.  Rep.  293;  Todd  v.  Old 
Colony  &  F.  River  R.  Co.  3  Allen,  18,  80  Am. 
Dec.  49;  Doyle  v.  Fitchburg  R.  Co.  162  Mass. 
66,  25  LJtJ^.  157,  44  Am.  St.  Rep.  335,  37 
X.  E.  770;  The  New  World  v.  King,  16  How. 
409,  14  L.  ed.  1019,  10  Am.  Keg.  Cas.  614; 
State  use  of  Abell  v.  Western  Maryland  R. 
Co.  63  Md.  433;  Gillen water  v.  Madison  &  I. 
R.  Co.  5  Ind.  339,  61  Am.  Dep.  101;  Chat 
tanooga  Rapid  Transit  Co.  v.  Venable,  105 
Tenn.  460,  51  L.R.A.  886,  58  S.  W.  861;  Wil- 
liams V.  Oregon  Short  Line  R.  Co.  18  Utah, 
210,  72  Am.  St.  Rep.  777,  54  Pac.  991 ;  Louis- 
ville &  N.  R.  Co.  V.  Scott  (Louisville  &  N. 


The  owner  of  a  toll  bridge  who  gives  an 
employee  a  pass  which  entitles  him  to  go 
over  the  bridge  free  from  toll  owes  such 
employee,  while  so  using  the  bridge,  the 
duty  that  is  owed  to  a  passenger.  Pem- 
broke V.  Hannibal  k  St.  J.  R.  Co.  32  Mo. 
App.  61. 

In  a  few  cajses,  however,  it  has  been  held 
that  an  employee  being  transported  upon  a 
pass  from  one  place  of  work  to  another  is 
still  an  employee  of  the  company. 

Thus,  an  employee  engaged  in  cleaning 
switches  is,  while  riding  upon  an  employee's 
pass  from  one  switch  to  another,  an  em- 
ployee and  subject  to  the  liabilities  of  such. 
Shannon  v.  Union  R.  Co.  27  R.  I.  475,  63 
Atl.  488,  20  Am.  Neg.  Rep.  211. 

So,  a  foreman  of  water  supply  of  a  rail- 
road whose  duty  requires  him  to  be  car- 
ried from  place  to  place  along  the  road  to 
supervise  water  tanks  and  pumping  machin- 
ery, and  who  is  authorized  by  a  superin- 
tendent's order  or  pass  to  travel  free  upon 
any  and  all  trains,  and  to  stop  them  when 
necessary  at  any  tank,  is,  when  riding  on 
a  detached  engine  to  a  place  where  the  ma- 
chinery needs  repairs,  a  fellow  servant  of 
the  engineer  in  charge  of  the  engine  carry- 
ing him.  Louisville  &  N.  R.  Co.  v.  Stuber, 
54  L.R.A.  696,  48  C.  C.  A.  149,  108  Fed. 
934,  writ  of  certiorari  denied  in  183  U.  S. 
698,  46  L.  ed.  395,  22  Sup.  Ct.  Rep.  935. 

A  civil  engineer  of  a  railroad  company 
traveling  on  duty  for  the  company  upon  a 
pass  occupies  the  position  of  an  employee, 
and  not  that  of  a  passenger  upon  the  train 
upon  which  he  is  carried.  Texas  &  P.  R. 
Co.  V.  Smith,  31  L.R.A.  Ml,  14  ('.  C.  A. 
.'509,  30  U.  S.  App.  176,  67  Fed.  624.  The 
court  said  that  it  was  to  be  noted  that  t)u* 
pass  exempted  the  company  from  liability 
for  injuries  to  person  or  property,  but  it 
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does  not  clearly  appear  that  this  fact  af- 
fected the  decision. 

In  Farmer  v.  British  Columbia  Electric 
R.  Co.  16  B.  C.  423,  it  was  held  by  one  of 
the  judges  that  an  employee  in  the  railroad 
workshops  who  traveled  back  and  forth 
from  his  work  on  a  pass  was  a  fellow  serv- 
ant of  other  train  employees,  but  the  case 
apparently  turned  solely  upon  the  question 
of  negligence  vel  non  of  the  railroad  com* 
pany,  it  being  apparently  the  opinion  of 
the  court  that  n^ligence  was  not  proved, 
and  it  was  not  a  case  in  which  the  maxim, 
Res  ipea  loquitur,  would  apply. 

In  Central  R.  &  Bkg.  Co.  v.  iBenderson, 
69  Ga.  715,  the  court  said:  "The  plaintiff 
was  traveling  by  virtue  of  a  pass  as  agent 
of  the  company,  and  having  accepted  it  u 
such,  and  traveled  upon  it  in  that  character 
without  paying  as  a  passenger,  but  on  a 
free  ticket  as  agent  of  the  company,  such 
acceptance  of  the  ticket,  and  deriving  such 
value  from  it,  constituted  him,  beyond  all 
doubt,  agent  and  employee,  so  far  as  this 
trip  was  concerned.''  It  does  not  expressly 
appear  what  position  the  plaintiff  occupied, 
or  whether  the  pass  was  or  was  not  a  mere 
gratuity,  but  it  does  appear  that  he  was 
traveling  upon  his  own  business. 

In  Kunza  v.  Chicago  k  N.  W.  R.  Co.  140 
Wis.  440,  123  N.  W.  403,  it  was  held  that 
a  puinp  operator  employed  to  operate  pumps 
at  dififerent  stations  is,  while  being  trans- 
ported in  accordance  with  his  contract  upon 
an  employee's  pass  from  one  station  to 
another,  as  much  in  the  service  of  the  com- 
pany as  when  he  is  actually  operating  the 
pump,  and  he  cannot  be  considered  a  tri>s- 
passor  while  riding  on  the  engine,  if  he  was 
justitiod  in  believing  that  he  was  entitled 
to  ride  on  the  engine  if  he  iehose  to  do  so. 

W.  M.  G. 
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ft.  Oo.  t.  Weaver)  108  Ky.  392,  60  L.RA. 
381,  56  S.  W.  674;  Haas  v.  St.  Louis  & 
Suburban  R.  Ck).  Ill  Mo.  App.  706,  90  S.  W. 
1155;  Simmons  v.  Oregon  R.  Co.  41  Or.  151, 
69  Pac.  440,  1022;  McNulty  v.  Pennsylvania 
R.  Ck>.  182  Pa.  479,  38  LJIA.  376,  61  Am. 
St.  Rep.  721,  38  Atl.  524. 

Counsel  for  defendant  rely  upon  the  cases 
of  Sanderson  v.  Panther  Lumber  Co.  50  W. 
Va.  42,  55  L.R.A.  908,  88  Am.  St.  Rep.  841, 
40  S.  E.  308;  Oliver  v.  Ohio  River  R.  Co.  42 
W.  Va.  703,  26  S.  E.  444;  Jackson  v.  Nor- 
folk &  W.  R.  Co.  43  W.  Va.  380,  46  L.R.A. 
337,  27  S.  E.  278,  31  6.  E.  258,  1  Am.  Neg. 
Rep.  722,  and  Kniceley  y.  West  Virginia 
Midland  R.  Co.  64  W.  Va.  278,  17  L.R.A. 
(NJ3.)  370,  61  S.  £.  811,  as  decisive  of  this 
ease.  In  all  of  these  cases  the  injury  oc- 
curred at  tlie  very  moment  while  the  serv- 
ant wajB  engaged  in  the  services  of  his 
master,  and  was  evidently  one  of  the  risks 
which  the  servant  had  assumed  while  en- 
gaged in  such  services.  In  the  Oliver  Case 
and  in  the  Jackson  Case,  plaintiffs  were 
brakemen  and  were  injured  while  attempt- 
ing to  couple  cars;  this  was  their  duty  and 
in  the  direct  line  of  their  employment.  In 
the  Kniceley  Case  it  appears  that  the  plain- 
tiff was  injured  while  loading  lumber  on  a 
oar  standing  on  a  track,  by  the  negligence 
of  the  engineer  in  bumping  other  cars  into 
the  one  which  plaintiff  was  loading.  Plain- 
tiff was  employed  by  one  Cowgill,  who  had 
the  contract,  by  the  job,  with  the  railroad 
company  for  hauling  and  loading  lumber  on 
the  cars.  The  injury  occurred  in  the  direct 
line  of  his  employment,  and  at  the  moment 
when  he  was  engaged  in  performing  services 
for  which  he  was  employed.  It  was  clearly 
a  risk  which  he  had  assumed  by  his  con- 
tract of  service.  The  Sanderson  Case  is 
the  only  one  of  these  cases  which  presents 
a  state  of  facts  somewhat  similar  to  the 
facts  in  the  present  case,  and  there  is  a  very 
important  feature  in  that  case  which  is 
lacking  in  the  present  case.  Sanderson  was 
foreman  of  the  lumber  camps  of  defendant, 
who  operated  a  short  line  of  railroad  in  con- 
nection with  its  lumber  business.  It  was 
the  custom  for  plaintiff  to  ride  on  the  log 
trains  from  the  lumber  camp  to  the  mill 
whenever  the  duties  of  the  defendant  re- 
quired his  presence  at  the  company's  office, 
which  was  located  at  the  mill.  On  one  occa- 
sion plaintiff  was  riding  on  the  log  train 
from  the  lumber  camp  to  the  mill,  when,  at 
a  curve  in  the  road,  the  train  jumped  the 
track  and  plaintiff  was  injured.  This  court 
held  that  at  the  time  of  his  injury  he  was 
engaged  about  his  master's  business,  that 
his  duties  to  the  master  required  him,  when 
occasion  made  it  necessary,  to  ride  back  and 
forth  between  the  office  and  the  lumber 
camp  on  the  log  train,  and  that  he  was  a 
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fellow  servant  with  the  en^neer,  and  that 
the  risk  of  danger  from  the  engineer's  neg- 
ligence was  one  of  the  risks  comprehended 
by  his  contract  of  employment,  and  that 
therefore  he  could  not  recover.  The  court, 
in  its  opinion  by  Jud^.;c  Dent,  saysi  "This 
case  depends  greatly  on  the  question  as  to 
whether  the  plaintiff  is  to  be  treated  as  a 
passenger  on  the  train  for  fare,  express  or 
implied,  or  an  employee  engaged  about  his 
master's  business  and  traveling  on  the  train 
for  the  convenience  of  such  business.  If  in 
the  former  capacity,  he  assumed  neither  the 
risks  of  the  master's  negligence  nor  of  the 
servants  operating  the  train,  and,  as  there 
is  evidence  tending  to  show  both,  the  ver- 
dict could  not  be  disturbed  unless  contrary 
to  the  plain  preponderance  of  the  evidence, 
which  in  such  event  does  not  exist,  and  the 
judgment  would  have  to  be  affirmed."  It 
further  appears  from  the  opinion  in  that 
case  that  the  plaintiff  admitted  that  his 
duty  to  his  employer  required  him  to  travel 
on  the  log  train  between  the  lumber  camp 
and  the  mill,  and  this  is  one  of  the  points 
that  decided  the  case  against  him.  If  the 
services  which  he  had  engaged  to  perform 
required  him  to  ride  on  the  log  train,  the 
risk  of  injury  which  might  result  from  the 
negligence  of  other  employees  engaged  in 
operating  the  train  was  necessarily  one  of 
the  risks  which  he  had  assumed.  This  evi- 
dently made  him  a  fellow  servant  with  the 
trainmen.  They  were  all  engaged  in  a  gen- 
eral business  of  getting  the  timber  to  the 
mill,  and  were  so  engaged  at  the  moment 
the  accident  happened. 

'*Ono  may  be  both  a  passenger  and  an  em- 
ployee of  a  railroad  company;  an  employee 
when  passing  over  the  road  at  a  time  when 
actually  engaged  in  performing  duties  for 
the  company,  but  a  passenger  while  not  so 
engaged,  but  riding  from  one  place  to  an- 
other, even  though  continuing  all  the  while 
in  a  popular  sense  in  the  employment  of 
the  company."  5  Am.  &  Eng.  Enc.  Law, 
2d  ed.  516.  See  also  2  Labatt,  Mast.  &  S. 
§  624,  p.  1832. 

The  capacity  in  which  he  is  to  be  re- 
garded depends  upon  whether  or  not  his 
duties  to  his  master  required  him  to  ride 
on  the  train,  and  whether  or  not  the  rela- 
tion of  master  and  servant  existed  at  the 
moment  of  the  injury.  If  his  time  at 
the  instant  of  the  injury  did  not  belong  to  the 
master,  and  if  his  contract  of  service  did 
not  contemplate  that  he  should  ride  on  de- 
fendant's cars  as  a  means  of  furthering  his 
master's  business,  then  he  was  not  a  fellow 
servant,  but  a  passenger.  The  badge  on 
which  Harris  was  riding  permitted  him  to 
ride  on  any  one  of  the  defendant's  cars  at 
any  time,  and  even  when  engaged  in  his 
own  business  or  pleasure.    It  was  equivalent 
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to  a  pass  gojcl  as  long  as  he  continued  in 
the  service  of  defendant,  and  it  is  imma- 
terial whether  it  was  purely  gratis,  or 
whether  it  was  a  part  of  the  consideration 
for  his  services.  In  either  event  he  was  en- 
titled to  the  rights  of  a  passenger,  be- 
cause at  the  time  of  the  fatal  accident  he 
owed  the  master  no  duty,  he  was  not  then 
engaged  in  performing  the  services  for 
which  he  had  been  employed,  nor  did  his 
duties  require  him  to  ride  on  defendant's 
cars.  The  proof  shows  that  he  owed  serv- 
ice to  the  master  from  8  a.  m.  to  5  p.  M. 
His  time  from  5  p.  m.  to  8  a.  m.  was  his 
own,  and  he  could  employ  it  as  he  pleased. 
He  was  not  obliged  to  ride  on  defendant's 
car  to  reach  his  place  of  labor,  but  was 
free  to  use  whatever  means  he  pleased  of 
getting  to  the  power  plant. 

In  Dickinson  v.  West  End  Street  R.  Co. 
(decided  in  1900)  177  Mass.  365,  52  L.RJ^. 
326,  83  Am.  St-  Rep.  284,  59  N.  E.  60,  9  Am. 
Neg.  Rep.  293,  it  is  held  that  a  motorman 
going  to  his  dinner  after  his  morning's  work, 
riding  free  on  the  front  platform  of  the  de- 
fendant's car,  under  a  rule  of  the  company 
permitting  its  motormen  in  uniform,  police- 
nion,  firemen,  advertising  agents,  and  ne^*s 
agents  to  ride  free  on  any  of  its  cars,  was  a 
passenger,  and  not  a  follow  servant  of  the 
other  motorman  who  was  operating  the  car. 
Tiie  court  in  that  case  says:  "At  the  time  of 
the  accident  he  did  not  stand  in  the  relation 
of  a  servant  to  the  defendant.  His  time  was 
his  own,  and  he  owed  the  defendant  no  duties 
until  the  time  arrived  for  resuming  his 
work.  It  was  no  part  of  his  duty  to  the 
defendant,  as  a  servant,  to  take  the  car  on 
which  he  was  riding  and  go  to  a  particular 
place  for  his  dinner.  He  might  go  where  he 
pleased  and  when  he  pleased  during  the  in- 
terval before  coming  back  to  his  work."  The 
court  distinguished  that  case  from  Gillshan- 
non  V.  Stony  Brook  R.  Corp.  10  Gush.  228, 
which  counsel  for  defendant  rely  on,  and 
also  distinguished  it  from  other  Massachu- 
setts cases  and  from  the  cases  of  Manville  v. 
Cleveland  &  T.  R.  Co.  11  Ohio  St.  417,  and 
McNulty  V.  Pennsylvania  R.  Co.  182  Pa.  479, 
38  L.R.A.  376,  61  Am.  St.  Rep.  721,  38  Atl. 
524. 

The  following  cases  show  a  similar  state 
of  facts  to  those  shown  in  the  Dickinson 
Case  as  well  as  in  the  case  we  are  con- 
sidering, and  the  decisions  are  in  line  with 
the  decision  in  the  Dickinson  Case:  Doyle 
V.  Fitchburg  R.  Co.  162  Mass.  66,  25  L.RA. 
157,  44  Am.  St.  Rep.  335,  37  N.  E.  770; 
Baltimore  &  0.  R.  Co.  v.  State,  33  Md.  542; 
State  use  of  Abel!  v.  Western  Maryland  R. 
Co.  63  Md.  433;  Gillen water  v.  Madison  & 
I.  R.  Co.  5  Ind.  339,  61  Am.  Dec.  101;  Peter- 
son v.  Seattle  Traction  Co.  23  Wash.  615, 
53  L.R.A.  586,  63  Pac.  539,  65  Pac.  643;  Chat- 
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tanooga  Rapid  Transit  C6.  v.  Venable,  105 
Tenn.  460,  51  L.R.A.  886,  58  S.  W.  H61;  Wil- 
liams V.  Oregon  Short  Line  R.  Co.  18  Utah, 
210,  72  Am.  St  Rep.  777,  54  Pac.  DDl ;  Louis- 
ville &  N.  R.  Co.  V.  Scott  (Louisville  &  K. 
R.  Co.  v.  Weaver)  108  Ky.  392,  50  L.R.A. 
381,  56  S.  W.  674;  Haas  v.  St.  Louis  & 
Suburban  R.  Co.  Ill  Mo.  App.  706,  90  S.  W. 
1155;  Johnson  v.  Texas  C.  R.  Co.  42  Tex. 
Civ.  App.  604,  93  S.  W.  433;  Simmons  v. 
Oregon  R.  Co.  41  Or.  151,  69  Pac.  440,  1022; 
Enos  V.  Rhode  Island  Suburban  R.  Co.  28 
R.  L  291,  12  L.R.A.(N.S.)  244,  67  AtL  5; 
O'Donncll  v.  Allcj'heny  Valley  R.  Co.  59  Pa. 
239,  98  Am.  Doc.  336;"  McXuity  v.  Pennsyl- 
vania R.  Co.  182  Pa.  479,  38  L.ILA.  376,  61 
Am.  St.  Rep.  721,  38  Atl.  524. 

In  the  case  last  cited  the  court  distin- 
guishes the  case  of  Ryan  v.  Cumberland 
Valley  R.  Co.  23  Pa.  384,  in  which  case  the 
plaintiff  was  a  laborer  on  a  gravel  train 
and  was  necessarily  required,  in  the  loading 
and  unloading  of  the  gravel,  to  travel  on 
the  gravel  train  from  place  to  place,  and 
while  so  traveling  plaintiff  was  injured,  and 
the  court  properly  held  that  he  was  in  the 
line  of  his  employment  at  the  time  of  his 
injury,  and  was  not  a  passenger,  and  there- 
fore could  not  recover.  Kumler  v.  Junction 
R.  Co.  33  Ohio  St.  150,  is  a  similar  case. 
But  the  supreme  court  of  New  York  has 
decided  the  question  contrary  to  the  line  of 
authorities  above  cited;  and  perliaps  the  de- 
cisions of  courts  of  last  resort  of  some  of 
the  other  states  may  not  be  in  harmony 
with  the  above  line  of  authorities.  In  the 
case  of  Ross  v.  New  York  C,  &  H.  R.  R.  Co. 
5  Hun,  488,  the  court  held  that  a  surveyor, 
while  being  transported  on  one  of  defend- 
ant's trains  free  of  charge  from  his  home  to 
his  place  of  work,  was  a  coemployee  with 
those  in  charge  of  the  train,  and  that  he 
could  not  recover  for  their  negligence.  That 
case  was  also  followed  in  the  later  case  of 
Vick  V.  New  York  C.  &  H.  R.  R.  Co.  95 
N.  Y.  267,  47  Am.  Rep.  36.  The  court  in 
this  case  followed  the  cases  of  Seaver  v. 
Boston  &  M.  R.  Co.  14  Gray,  466,  and  Tun- 
ney  v.  Midland  R.  Co.  L.  R.  1  C.  P.  291,  12 
Jur.  N.  S.  691.  The  Tunney  Case  was  de- 
cided on  the  ground  that  it  was  a  part  of 
plaintiff's  contract  of  service  that  he  was 
to  be  carried  back  and  forth  between  his 
home  and  his  place  of  work.  This,  of 
course,  would  be  in  furtherance  of  his  mas- 
ter's business  and  for  the  mutual  benefit 
of  both  master  and  servant,  and  the  risk 
attendant  upon  his  being  thus  carried  would 
be  one  of  the  risks  assumed  by  the  plain- 
tiff in  his  contract  of  employment.  But 
in  the  case  which  we  have  under  considera- 
tion it  does  not  appear  that  plaintiff  en- 
tered into  the  employment  in  consideration 
of  his  being  carried  back  and  forth  everyday 
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from  his  home  to  his  place  of  labor  on  de- 
fendant's car.  And  it  certainly  does  not 
appear  that  he  was  required  to  perform 
any  service  while  so  riding. 

Seaver  v.  Boston  &  M.  R.  Go.  supra,  was 
a  case  where  plaintiff  was  employed  as  a 
carpenter  to  repair  fences  and  bridges  along 
defendant's  road,  and  was  permitted  to  ride 
free  on  defendant's  train  between  his  home 
and  place  of  work,  and  while  so  riding  was 
injured  through  the  negligence  of  the  engi- 
neer; and  it  was  held  that  he  could  not  re- 
cover. This  ia  not  a  well-considered  case. 
There  was  simply  a  per  curiam  judgment 
affirming  the  action  of  the  lower  court,  and 
the  court  appears  to  have  assigned  no  par- 
ticular reason  for  its  judgment,  and  cited  no 
authorities.  It  is  certainly  not  in  harmony 
with  the  later  Massachusetts  cases  which 
we  have  cited. 

The  supreme  court  of  Ohio  also  held,  in 
the  case  of  Manville  v.  Cleveland  &  T.  R. 
Co.,  supra,  that  plaintiff,  who  was  employed 
by  the  month  to  render  general  services 
on  its  road,  sometimes  in  the  capacity  of 
hft^gage  master,  sometimes  as  conductor  of 
passenger  trains  and  gravel  trains,  and  at 
such  times  and  places  as  he  might  be  direct- 
ed, and  who,  on  being  ordered  to  go  to  a 
certain  place  on  the  road  to  take  charge  of 
a  gravel  train,  took  passage  on  another 
train  of  the  defendant's,  on  which  he  had 
no  duties  to  perform,  but  simply  for  the 
purpose  of  going  to  the  place  of  his  work, 
and  who  was  injured  through  the  negligence 
of  the  defendant's  servants  in  charge  of  the 
train  on  which  he  was  riding,  was  a  fellow 
servant  with  the  engineer  of  the  train,  and 
not  a  passenger,  and  therefore  could  not  re- 
cover. This  case  also  seems  to  be  in  line 
with  the  New  York  courts  and  against  the 
great  majority  of  the  courts  of  this  coun- 
try, and  cannot  be  reconciled  with  the 
view  we  herein  express,  unless  it  is  on  the 
ground  that  his  contract  of  service  was  a 
general  one  which  contemplated  services  of 
different  kinds  and  at  various  places,  and 
required  him  to  ride,  not  on  a  particular 
train,  but  on  any  train  most  convenient 
when  his  services  were  needed  at  some  other 
point;  and,  moreover,  that  he  was  employed 
by  the  month,  wherefore  his  time  could  not 
be  regarded  as  hia  own  even  when  not  actu- 
ally working  for  the  defendant,  but  while 
he  was  engaged  in  traveling  to  the  place  of 
work.  But,  whatever  may  be  the  ground 
on  which  the  court  decided  this  case,  it  ex- 
pressly recognizes  the  rule  that  the  liability 
of  defendant  in  sucn  cases  depends  upon 
the  question  whether  or  not  the  injured 
party  occupies  the  position  of  an  employee 
at  the  time  of  the  injury.  The  court  says: 
60  LJIJL.(N.S.) 


"The  rule  is  well  understood,  and  generally 
admitted.  Its  application  is  often  attended 
with  embarrassment  and  difficulty."  And 
the  court  cites  with  approval  the  cases  of 
Gillenwater  v.  Madison  &  I.  R.  Co.  5  Ind. 
339,  61  Am.  Dec.  101,  and  Fitzpatrick  v. 
New  Albany  &  S.  R.  Co.  7  Ind.  436.  In 
the  Gillenwater  Case  plaintiff  was  employed 
as  a  carpenter  to  frame  and  build  a  bridge 
on  defendant's  road,  and  while  he  was  so 
engaged  he  was  directed  by  defendant  to 
proceed  in  its  cars  to  Greenwood  and  assist 
in  loading  timbers  for  the  bridge.  While 
thus  on  the  cars  he  was  injured  as  a  result 
of  the  negligence  of  those  in  charge  of  the 
train,  and  the  court  held  that  he  was  a  pas- 
senger and  entitled  to  recover. 

In  the  Fitzpatrick  Case  the  court  went 
even  further,  and  held  that  plaintiff,  who 
wks  employed  to  load  and  unload  gravel, 
and  who,  under  agreement  with  the  com- 
pany, was  carried  back  and  forth  between 
his  boarding  place  and  his  place  of  work  on 
said  gravel  train,  was  entitled  to  recover 
for  an  injury  received  as  a  result  of  the 
negligence  of  the  engineer,  while  thus  rid- 
ing on  the  gravel  train.  This  is  a  broader 
rule  in  favor  of  the  rights  of  the  employees 
than  we  think  is  sustained  by  the  majority 
of  the  decisions.  We  fail  to  see  why  the 
plaintiff  in  that  case  was  not  held  to  be  a 
fellow  servant  with  the  engineer  of  the 
train,  because  the  duty  he  owed  to  the  mas- 
ter required  him  to  ride  on  this  particular 
train  and  his  so  riding  was  in  furtherance 
of  the  master's  business,  and  by  the  terms 
of  his  contract  of  employment  he  was  to  be 
carried  back  and  forth  from  his  boarding 
place  to  his  place  of  work  on  this  particular 
train;  this  very  train  was  one  of  the  means 
or  instruments  of  performing  his  service, 
and  the  risk  of  injury  from  the  negligence 
of  those  in  charge  of  it  was  evidently  one 
of  the  risks  which  plaintiff  had  assumed. 
But  the  Indiana  court  held  that  the  doctrine 
of  fellow  servancy  did  not  apply,  because 
the  duty  of  the  engineer  in  operating  the 
train  and  of  the  plaintiff  who  was  riding  on 
it  was  of  a  different  nature;  that  they  were 
employed  in  different  departments  of  labor; 
and  that  therefore  they  were  not  fellow 
servants.  While  this  distinction  was  at  one 
time  recognized  by  this  court  as  the  law, 
we  do  not  understand  that  it  is  now  so 
recognized,  since  the  decision  in  the  case  of 
Jackson  v.  Norfolk  &  W,  R.  Co.  43  W.  Va. 
380,  46  LJtA,  337,  27  S.  E.  278,  31  S.  E. 
258,  I  Am.  Neg.  Rep.  722,  which  repudiates 
the  doctrine  laid  down  in  the  earlier  cases 
of  Madden  v.  Chesapeake  &  O.  R.  Co.  28  W. 
Va.  610,  67  Am.  Rep.  606;  Daniel  v.  Chesa- 
peake A  0.  R.  Co.  36  W.  Va.  397,  16  L.RJk. 
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383,  32  Am.  St.  Rep.  870,  15  S.  E.  162,  and 
Haney  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  38 
W.  Va.  670,  18  S.  E.  748.  See  also  Norfolk 
&  W.  R,  Co.  V.  Nuckols,  01  Va.  193,  21  S. 
E.  842;  Baltimore  &  0.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914;  Northern  P.  R.  Co.  v.  Hambly,  154  U. 
S.  349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983, 
and  Northern  P.  R.  Co.  ▼.  Charless,  162  U.  S. 
359,  40  L.  ed.  999,  16  Sup.  Ct.  Rep.  848. 
These  cases  overthrow  the  doctrine  laid 
down  by  the  same  court  in  the  earlier  case 
of  Chicago  &  St.  P.  R.  Co.  v.  Ross,  112  U. 
S.  377,  28  L.  ed.  787,  6  Sup  Ct.  Rep.  184. 

But  a  decision  of  the  present  case  does 
not  call  for  a  determination  of  the  question 
of  whether  the  relation  of  fellow  servants 
would,  imder  any  state  of  facts,  have  ex- 
isted between  deceased  and  the  motorman 
of  the  car  on  which  he  was  riding,  because 
of  the  different  departments  of  service  in 
which  they  were  engaged,  notwithstanding 
they  were  serving  the  same  master.  We 
have  assumed  that,  under  certain  condi- 
tions, the  doctrine  of  fellow  servancy  would 
be  properly  applied  between  an  engineer  or 
conductor  in  charge  of  a  train,  or  a  motor- 
man  in  charge  of  a  car,  and  another  em- 
ployee engaged  in  a  different  line  of  service 
for  the  same  master.  This  principle  seems 
to  be  recognized  by  the  courts  in  nearly 
all  of  the  decisions.  But  the  case  turns 
upon  the  question  of  whether  or  not  the 
relation  of  fellow  servant  existed  between 
deceased  and  the  motorman,  or  conductor, 
of  the  car  on  which  he  was  riding,  at  the 
time  of  the  fatal  accident.  We  find  upon 
an  examination  of  the  authorities  that,  by 
a  vast  majority  of  the  courts  of  last  resort 
of  this  country,  it  has  been  held  that  under 
circumstances  similar  to  those  appearing  in 
this  case  such  relationship  does  not  exist. 

The  fact  that  plaintiff's  intestate  was  rid- 
ing on  defendant's  car  going  to  his  place  of 
work  did  not  affect  his  rights  as  a  passen- 
ger. His  rights  were  the  same  as  if  he  had 
been  going  to  some  other  place  and  purely 
for  his  own  business  or  pleasure.  It  does 
not  appear  that  his  contract  of  employment 
required  him  to  ride  on  this  or  any  other 
of  defendant's  cars.  He  therefore  could  not 
have  contemplated  the  risk  of  injury  from 
so  riding  by  the  terms  of  his  employment. 
His  fatal  injury  occurred  before  8  o'clock,  I 
which  was  the  time  when  his  service  for 
the  day  began.  Defendant  at  that  time  had 
no  control  over  the  movements  of  deceased, 
and  no  right  to  direct  his  action.  Therefore 
he  must  be  regarded  in  law  as  a  passenger 
and  entitled  to  the  same  rights  as  a  pas- 
senger for  hire. 

The  judgment  of  the  lower  court  will  be 
affirmed. 
50  L.R.A.(N.S.) 
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C.  D.  MaoLAREN,  Trustee,  etc.,  of  Well- 
ington I.  Ginther,  Appt., 

V. 

D.  A.  KRAMAR,  Sheriff,  etc.,  Respt. 

(26  N.  D.  244,  144  N.  W.  86.) 

ABsignment  for  creditors  —  provision 
for  release  —  Talldlty. 

I.  A  purported  general  assignment  for 
the  benefit  of  creditors,  which  contains  a 
provision  directing  the  assignee  or  trustee, 
after  converting  the  property  into  cash, 
Hto  distribute  the  proceeds  of  said  prop- 
erty ratably  among  the  creditors  of  the 
party  of  the  first  part  as  shall  consent  to 
this  trust  agreement,  and  shall  agree  in 
consideration  of  the  benefits  accruing  to 
them  thereunder,  to  absolve  and  discharge 
the  party  of  the  first  part  from  any  and 
all  liability,"  construed,  and  held  void 
upon  its  face  as  an  unlawful  attempt  by 
the  debtor  to  coerce  his  creditors  to  sur- 
render a  portion  of  their  just  claims  as  a 
condition  to  receiving  their  just  share  of 
the  estate,  and  tends  directly  to  delay  and 
hinder  them  in  the  collection  of  their  claims. 

Such  purported  assignment  is  also  held 
to  be  void  for  the  reason  that  it  doea  not 
purport  on  its  face  to  transfer  all  of  the 
debtor's  unexempt  property,  and  provides 
for  the  payment  to  the  debtor  of  any  sur- 
plus which  may  remain  in  the  trustee's 
hands  after  satisfying  the  claims  of  the 
assenting  creditors,  thus  operating  to  put 
such  surplus  beyond  the  reach  of  nonas- 
senting  creditors,  and  to  hinder  and  delay 
them   in   the   collection   of   their   demands. 

Headnotes  by  Fisk,  J. 

Note. '^  Assignment  for  creditors:  pro- 
viMon  for  release, 

L  The  rule  in  generaL 

a.  As  to  nonassenting  creditors. 

1.  Majority  rule,  716. 

2.  Minority  rule,    721. 

b.  As   to   assenting   creditors   and 

other  parties,  727. 

II.  As  a  condition  of  preference,  730. 

III.  Release  given   prior   to   or  with   as- 

signment, 733. 

IV.  Assignment  of  part  only  of  property. 

a.  In  general,  734. 

b.  By  partnerships,  738. 

v.  Effect  of   debtor's   relinquishment   of 
benefit  of  release  clause  or  of  ex- 
ecution of  new  assignment,  743. 
VI.  Time  for  assent  and  execution  of  re- 
lease. 

a.  Rule  that  assignment  must  fix 

time,   744. 

b.  Reasonableness  of  time,  744. 

c.  Execution  of  release  after  timt 

fixed    or    after     payment    of 
dividend,  746. 
VII.  Construction  of  particular  provisions 
of  assignments  or  of  statutes,  746. 
VIIT.  Miscellaneous,  760. 
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Pleading   «  Jastiflcatlon    under   Judg- 
ment. 

2.  The  defense  of  justification  under 
judgment  and  execution  constitutes  new 
matter,  and  roust  be  pleaded  in  the  answer 
in  order  to  avail  defendant  as  a  defense. 

Same  —  amendment  —  con  forming  to 
evidence. 

3.  Where  testimony  tending  to  show 
such  justification  under  an  answer  amount- 
ing merely  to  a  general  denial  is  promptly 
objected  to  when  offered  and  exceptions 
preserved,  the  pleadings  cannot,  after  the 
trial,  be  amenc^ed  to  conform  to  the  proof 
introduced  under  such  objection;  nor  does 
the  allowance  thereafter  of  the  service  and 
filing  of  an  amended  answer,  pleading  such 
justification,  operate  to  avail  defendant, 
where  ne  proof  is  thereafter  offeried  in  sup- 
port of  such  amended  answer. 

(October  7,  1913.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  McHenry  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  conver- 
sion of  property  in  possession  of  plaintiff 
as  trustee  for  benefit  of  creditors.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pierce,  Tenneson,  A  Cupler, 
for  appellant: 

The  assignment  or  trust  deed  is  valid, 
and  cannot  be  attacked  or  avoided  by  a 
nonassenting  creditor. 

3  Pom.  Eq.  Jur.  3d  ed.  §  994,  and  note; 
4  Cyc.  129,  163;  3  Am.  &  Eng.  Enc.  Law 
2d  ed.  5;  5  Enc.  L.  &  P.  1157;  Joas  v. 
Jordan,  21  S.  D.  379,  113  N.  W.  73;  Mc- 
Avoy  V.  Jennings,  39  Wash.  109,  81  Pac. 
77,  44  Wash.  79,  87  Pac.  63;  Thaxton  v. 
Smith,  90  Tex.  589,  40  S.  W.  14. 


This  note  deals  only  with  the  question  of 
the  validity  of  assignments  containing  pro- 
visions for  release  of  the  debtor,  and  ques- 
tions incidental  or  somewhat  closely  con- 
nected therewith.  Not  every  possible 
effect  of  a  provision  for  release  is  considered, 
although  a  liberal  view  has  been  taken  as  to 
what  questions  are  incidental  to  the  ques- 
tion of  the  validity  of  such  assignments. 
The  question  of  conflict  of  laws  in  regard  to 
validity  of  assignments  is  excluded  (see 
notes  in  23  L.R.A.  33,  and  65  L.R.A.  353), 
and  of  presumption  of  assent  to  assignment 
for  creditors  containing  provision  for  re- 
lease of  the  assignor  (see  note  in  24  L.R.A. 
iJ75). 

As  to  right  to  attach  property  in  the 
hands  of  assignees  for  creditors,  see  note 
to  Re  Knderlin  State  Bank,  26  L.R.A.  593. 

And,  generally,  as  to  preferences  and 
priorities  in  assignments  for  creditors,  see 
Index  to  L.R.A.  Notes,  Assignment  for 
Creditors,  §§  16-17. 

J.  The  rule  in  general, 

a.  Aa  to  nonassenting  creditors, 
1,  Majority  rule. 


While  the  decisions  are  in  direct  conflict 
upon  the  question,  the  majority  rule  ap- 
pears to  be  in  accord  with  MacLaben  v. 
KRAMAR,  that  the  exaction  of  a  release  by  a 
debtor  as  a  condition  of  participating  in  the 
property  under  the  assignment,  in  the  ab- 
sence of  statute,  renders  the  assignment  in- 
valid ajB  to  nonassenting  creditors.  Espe- 
cially is  this  true  of  the  later  decisions 
where  the  court  was  not  controlled  by  prec- 
edent. In  some  of  the  states  the  grounds 
of  the  early  decisions  were  somewhat  con- 
fused, and  doubtful  precedents  came  grad- 
ually to  form  the  basis  of  a  rule  in  favor 
of  the  validity  of  such  assignment,  from 
which,  in  the  later  cases,  the  same  courts 
have  freely  expressed  the  desire  to  depart 
had  they  not  been  controlled  by  precedent. 
60  L.R.A.{N.S.) 


The  decisions  in  the  following  states  sup 
port  what  appears  to  be  the  majority  rule 
above  indicated:  Colorado,  Connecticut, 
Florida,  Georgia,  Illinois,  Indiana  (court 
inclined  to  follow  rule  although  regarding 
assignment  otherwise  defective),  Iowa, 
Louisiana,  Maine  (after  statute  of  1836), 
Minnesota  (otherwise  under  statute  of 
1881),  Missouri,  New  Jersey,  New  York, 
North  Dakota  (the  point,  however,  being 
conceded  that  both  at  common  law  and  un- 
der the  Code  such  assignment  was  invalid), 
Ohio,  Tennessee,  Wyoming  (until  changed 
by  statute).     See  also  states  under  II. 

The  Federal  cases  follow  the  state  deci- 
sions governing  the  question.  See  note  in  40 
L.R.A.(N.S.)   380,  431.    . 

The  Canadian  cases  generally  hold  as- 
signments exacting  releases  as  a  condition 
of  sharing  in  the  property  under  the  assign- 
ment invalid:  Whitman  v.  Union  Bank,  16 
Can.  S.  C.  410;  Darling  v.  Mclntyre,  19  U. 
C.  Q.  B.  154;  Crapper  v.  Patterson,  19  U.  C. 
Q.  B.  160;  Burritt  v.  Robertson,  18  U.  C. 
Q.  B.  555;  Wilson  v.  Kerr,  17  U.  C.  Q.  B. 
168,  affirmed  in  18  U.  C.  Q.  B.  470;  Maulson 
V.  Topping,  17  U.  C.  Q.  B.  183;  McDonald 
V.  Putnam,  7  Grant,  Ch.  (U.  C.)  395; 
Moss  V.  Brown,  31  N.  B.  564. 

But  these  decisions  seem  to  be  of  doubtful 
value  as  precedents  in  this  country,  because 
most  of  them  appear  to  have  been  decided 
under  a  statute  (22  Vict.  chap.  96,  §  19) 
providing  that  if  an  insolvent  make  an  as- 
signment with  intent  to  defeat  or  delay 
creditors,  or  to  give  one  or  more  of  his  cred- 
itors a  preference  over  other  creditors,  the 
assignment  is  void. 

In  fact,  there  are  several  Canadian  de- 
cisions expressly  holding  that,  independent 
of  the  above  statute,  at  common  law  and 
under  the  statute  of  13  Eliz.,  an  assignment 
exacting  releases  as  a  condition  of  partici- 
pating m  the  property  under  the  assignment 
is  not  invalid.  Bank  of  Toronto  v.  Eccles, 
12  U.  C.  Err.  A  App.  53,  affirming  10  U.  C. 
C.  P.  282;  Mulholland  T.  Hamilton,  10 
Grant,  Ch.   (U.  C.)  46. 
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The  assignment  would  not  be  void  be- 
cause the  trustee  continued  the  business, 
and  employed  Ginther  to  assist  LaPage  in 
closing  it  out. 

Taylor  t.  Mahoney,  94  Va.  608,  27  S.  E. 
107;  Graham  v.  Weaver,  97  Tenn.  485,  37 
S.  W.  221;  Smith  v.  Craft,  123  U.  S.  436, 
31  L.  ed.  267,  8  Sup.  Ct.  Rep.  196;  Bam- 
berger V.  Schoolfield,  100  U.  S.  149,  40  L. 
ed.  374,  16  Sup.  Ct.  Rep.  225;  Hoppe  Hard- 
ware Co.  V.  Bain,  21  Okla.  177,  17  hJRJL 
(KS.)  310,  95  Pac.  765;  Hurst  v.  Leckie, 
97  Va.  560,  75  Am.  St.  Rep.  798,  34  S.  E. 
464;  Red  River  Valley  Nat.  Bank  v.  Barnes, 
8  N.  D.  432,  79  N.  W.  880;  F.  Meyer  Boot 
&  Shoe  Co.  V.  C.  Shenkberg  Co.  11  S.  D. 
620,  80  N.  W.  126;  6  Enc.  L.  &  P.  1609. 

An  assignment  for  the  benefit  of  creditors 


is  not  a  sale  within  the  bulk  sales  law,  re- 
quiring notice  to  all  creditors  prior  to  the 
sale. 

McAvoy  V.  Jennings,  44  Wash.  79,  87 
Pac.  53;  Peterson  v.  Doak,  43  Wash.  251, 
86  Pac.  663. 

In  any  event,  it  would  be  necessary  for 
the  defendant  to  place  himself  in  the  posi- 
tion of  a  nonassenting  creditor  before  he 
could  question  the  validity  of  the  trust 
deed. 

20  Enc.  PL  A  Pr.  151-153;  35  Cyc.  1747, 
1818. 

The  judgment  rendered  in  the  action 
pending  in  the  county  court  is  not  a  suffi- 
cient  basis   for  this   execution. 

Trotter  v.  Nelson,  1  Swan,  7;  Aber  v. 
Twichell,  17  N,  D.  229,  116  N.  W.  95;  Man- 


It  appears,  however,  that  the  assignment 
in  the  case  of  Crapper  v.  Paterson,  19  U.  C. 
Q.  B.  160,  was  made  before  the  statute  22 
Vict.,  the  court  saying  that  no  objection 
could  be  made  to  it  under  the  statute,  and 
yet  that  it  was  invalid  because  of  the  pro- 
vision requiring  releases. 

There  seem  to  be  few  English  decisions 
directly  upon  the  question  here  considered, 
but  the  cases  seem  generally  to  favor  the 
validity  of  an  assignment  exacting  releases 
as  a  condition  of  sharing  in  the  proceeds  of 
tlie  property  under  the  assignment. 

In  fact,  in  Rex  v.  Watson,  3  Price,  6,  such 
an  assignment  was  upheld  as  against  a  debt 
due  tlie  King.  Also,  in  Evans  v.  Jones,  3 
Hurlst.  &  C.  423,  34  L.  J.  Exch.  N.  S.  26, 
11  .Jur.  N.  S.  784,  11  L.  T.  N.  S.  636,  such 
an  assignment  was  held  not  to  violate  the 
statute  13  Eliz.,  though  the  point  was  not 
discussed. 

And  in  Butler  v.  Rhodes,  1  Esp.  N.  P. 
236,  Peake,  N.  P.  238,  where  the  plaintiff 
agreed  with  other  creditors  to  accept  a  com- 
position of  a  certain  per  cent  of  their  debts, 
and  the  debtor  assigned  his  property  in 
trust  for  the  benefit  of  the  assenting  credi- 
tors, it  was  held  that  the  plaintiff  could  not 
refuse  to  execute  the  assignment  and  re- 
cover the  entire  debt. 

And  in  Maskelyne  v.  Smith  [1902]  1  K. 
B.  671,  72  L.  J.  K.  B.  N.  S.  237,  51  Week. 
Rep.  372,  88  L.  T.  N.  S.  148,  19  Times  L.  R. 
270,  10  Manson,  121,  an  assignment  was  up- 
held which  recited  that  certain  creditors, 
parties  thereto,  had  agreed  to  accept  a  cer- 
tain per  cent  of  their  debts  in  full  discharge 
of  the  same,  the  debtor  conveying  the  prop- 
erty to  a  trustee  and  agreeing  to  make  cer- 
tain monthly  payments  to  the  latter  for  the 
benefit  of  the  releasing  creditors.  The  as- 
signment was  intended  to  apply  only  to  a 
certain  class  of  creditors,  which  did  not  in- 
clude the  plaintiff. 

The  case  of  Spencer  v.  Slater,  L.  R.  4  Q. 
B.  Div.  13,  appears  to  be  a  doubtful  author- 
ity against  the  validity  of  assignments  ex- 
acting releases,  because,  although  such  an 
assignment  was  held  invalid,  it  contained 
other  objectionable  provisions  upon  which 
emphases  were  laid,  and  the  court  did  not 
60  L.R.A.(N.S.) 


especially  consider  the  clause  exacting  re- 
leases. 

The  following  American  cases  support  the 
above  rule  as  to  the  invalidity  of  assign- 
ments exacting  releases  as  a  condition  of 
sharing  in  the  property  under  the  assign- 
ment: Duggan  V.  Bliss,  4  Colo.  223,  34 
Am.  Rep.  80  (even  though  the  release  ia 
required  merely  as  a  condition  of  preference 
under  the  assignment) ;  Ingraham  v.  Whee- 
ler, 6  Conn.  277;  Howell  v.  Dixon,  21  Fla, 
413,  58  Am.  Rep.  673;  Miller  v.  Conklin, 
17  Ga.  430,  63  Am.  Dec.  248;  Howell  v.  Ed- 
gar, 4  111.  417;  Ramsdell  v.  Sigerson,  7  111. 
78;  Conkling  v.  Carson,  11  111.  503;  Wil- 
liams V.  Gartrell,  4  G.  Greene,  287:  Sperry 
V.  Gallaher,  77  Iowa,  107,  41  N.  W.  586; 
Franzen  v.  Hutchinson,  94  Iowa,  95,  62  N. 
W.  698;  Riculfi  v.  Delacroix,  7  La.  Ann. 
269;  Pearson  v.  Crosby,  23  Me.  261  (under 
sUtute) ;  Albert  v.  Winn,  7  Gill,  440;  Hub- 
bard V.  McNaughton,  43  Mich.  220,  38  Am. 
Rep.  176,  6  N.  W.  293;  May  v.  Walker,  35 
Minn.  194,  28  N.  W.  252;  McConnell  v. 
Rakness,  41  Minn.  3,  42  N.  W.  539;  Ban- 
ning v.  Sibley,  3  Minn.  389,  Gil.  282;  Moore 
v.  Bettingen,  116  Minn.  142,  133  N.  W.  561, 
Ann.  Cas.  1913A,  816;  Brown  v.  Knox,  6 
Mo.  302;  Drake  v.  Rogers,  6  Mo.  317;  Brad- 
ley V.  Ames,  60  Mo.  387;  Owen  v.  Arvis,  26 
N.  J.  L.  22  (but  see  Vanderveer  v.  Conover, 
16  N.  J.  L.  487,  as  to  different  rule  under 
statute) ;  Grover  v.  Wakeman,  11  Wend. 
187,  26  Am.  Dec.  624,  affirming  4  Paige,  23; 
Austin  y.  Bell,  20  Johns.  442,  11  Am.  Dee. 
297;  Smith  v.  Woodruff,  1  Hilt.  462;  Arm- 
strong v.  Byrne,  1  Edw.  Ch.  79;  Mills  v. 
Lew,  2  Edw.  Ch.  183;  Bangs  v.  Fadden,  5 
N.  b.  92,  64  N.  W.  78;  MacLahen  v.  Kba- 
MAB;  Atkinson  v.  Jordan,  6  Ohio,  293.  24 
Am.  Dec.  281;  Barret  ▼.  Reed,  Wright 
(Ohio)  700;  Woolsey  v.  Urner,  Wright 
(Ohio)  606;  Wilde  v.  Rawlings,  1  Head, 
34;  Bavne  v.  Denny,  1  Tex.  App.  Civ.  Cas. 
(White'  &  W.)  460;  Ware  v.  Wanless,  2 
Wyo.  144;  Hayes  v.  Johnson,  6  D.  C.  174: 
The  Watchman,  1  Ware,  233,  Fed.  Cas.  No. 
17,261.     See  also  cases  under  II. 

The  reasons  for  holding  assignments  ex- 
acting releases  invalid  are  usually  that  they 
enable  the  debtor  to  make  a  private  bank- 
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ner  v.  Wasser,  17  N.  D.  361,  138  Am.  St. 
Rep.  714,  117  N.  W.  343;  Probatfield  v. 
Hunt,  17  X.  D.  572,  118  N.  W.  226. 

Messrs.  Chrlstlanson  A  Weber,  for 
respondent : 

When  a  cause  has  been  tried,  the  trial 
court  may  permit,  or  even  require,  the 
pleadings  to  be  amended  to  conform  to  the 
proofs. 

Anderson  ▼.  First  Nat.  Bank,  6  N.  D.  80, 
64  N.  W.  114;  Moore  v.  Booker,  4  N.  D.  543, 
62  N.  W.  607;  Finnegan  v.  Ulmer,  31  Nev. 
523,  104  Pac.  17;  Omiie  v.  O'Toole,  16  N.  D. 
126,  112  N.  W.  677;  Barker  v.  More,  18 
N.  D.  82,  118  N.  W.  823;  State  Finance  Co. 
V.  Halstenson,  17  N.  D.  145,  114  N.  W.  724; 
Webb  V.  Wegley,  19  N.  D.  606,  126  N.  W. 
562;  Babcock  T.  Ormsby,  18  S.  D.  358,  100 


N.  W.  769;  First  Nat.  Bank  v.  Red  River 
Valley  Nat.  Bank,  9  N.  D.  322,  83  N.  W. 
221 ;  Bigelow  v.  Draper,  6  N.  D.  152,  69  N. 
W.  670. 

Amendments  to  answers  are  especially 
favored,  and  greater  liberality  will  be  ex- 
ercised in  allowing  a  defendant  to  amend 
his  answer  than  in  permitting  a  plaintiff 
to  amend  his  complaint. 

1  En(r.  PI.  &  Pr.  618;  Murphy  v.  Plankin- 
ton  B^nk,  18  S.  D.  317,  100  N.  W.  614. 

The  defendant  was  entitled,  under  the 
law,  to  a  verified  demand. 

Plaintiff,  having  failed  to  serve  one,  can- 
not maintain  this  action  against  the  sheriff. 

Mariner  v.  Wasser,  17  N.  D.  361,  138  Am. 
St.  Rep.  714,  117  N.  W.  343;  Cheadle  v. 
Gulttar,  68  Iowa,  680,  28  N.  W.  14. 


mpt  law  on  his  owni  terms,  tend  to  coerce 
creditors  to  release  their  debts,  and  hinder 
and  delay  creditors  in  violation  of  the  stat- 
ute 13  Eliz.  chap.  6,  which  provides  that  any 
alienation  of  real  or  personal  property  made 
with  the  intention  of  delaying,  hindering, 
or  defrauding  creditors  shall  be  void  as 
against  such  creditors. 

In  holding  an  assignment  requiring  re- 
leases of  the  debtor  invalid  as  against  a  non- 
assenting  creditor,  the  court  in  Owen  v.  Ar- 
vis,  26  N.  J.  L.  22,  said:  "It  is  impossible 
to  look  at  the  terms  of  this  arrangement, 
ostensiblv  made  for  the  benefit  of  creditors, 
without  perceiving  that,  however  honestly 
it  may  have  been  intended,  it  operates  in 
reality  to  put  the  entire  property  in  the 
debtor  bevond  the  reach  of  his  creditors,  ex- 
cept  upon  such  terms  as  he  shall  dictate,  by 
which  the  claim  of  every  creditor  is  hin- 
dered and  delayed  for  an  extraordinary  pe- 
riod of  time,  and  as  an  instrument  of  coer- 
cion in  the  hands  of  the  debtor  by  which 
every  creditor  is  constrained  to  accept  the 
terms  offered  at  the  hazard  of  losing  his 
entire  debt." 

And  in  Brown  v.  Knox,  6  Mo.  302,  it  was 
said  that  by  such  contrivances  debtors  had 
succeeded  m  making  bankrupt  laws  for 
themselves,  notwithstanding  the  legislature 
had  declined  to  pass  laws  to  relieve  them 
from  their  liability  to  pay  their  debts;  that 
the  invalidity  of  stipulations  for  release 
was  not  placed  upon  the  sole  ground  that 
they  occasioned  a  delay  and  were  therefore 
within  the  letter  of  the  statute  declaring 
fraudulent  and  void  all  deeds  made  with 
intent  to  hinder  and  delay  creditors,  but 
that,  in  addition  to  the  delay  gained,  the 
debtor  obtained  a  material  benefit  which 
the  law  did  not  give  him,  and  obtained  it  by 
exerting  a  species  of  compulsion  on  the 
creditor. 

And  in  Curtain  v.  Talley,  46  Fed.  680, 
the  court  said  that  assignments  exacting  re- 
leases from  creditors  were  looked  upon  with 
great  disfavor  by  the  courts;  that  "these 
provisions  are  attempts  on  the  part  of  the 
debtor  to  coerce  his  creditors  to  accede  to 
his  terms,  and  a  withholding  of  his  prop- 
erty from  them  unless  they  do  accede  It 
60  l*Jl^.(N.S,) 


is  to  be  observed  that  a  debtor  by  a  release 
clause  affects  to  do  what  a  sovereign  state 
of  this  Union  is  forbidden  by  the  national 
Constitution  to  authorize.  He  affects  to 
institute  a  proceeding  in  bankruptcy  on  an 
individual  scale,  by  which  he  may  individ- 
ually be  discharged  from  his  obligations,  by 
his  own  individual  authority.  Such  a  pro- 
ceeding cannot  command  much  favor  in  the 
courts.  Of  course,  they  all  hold  that  if  a 
debtor,  with  his  property  still  open  to  the 
legal  pursuit  of  his  creditors,  can  satisfy 
them  that  it  is  for  their  interest  to  accept 
a  compromise  and  give  him  an  absolute  dis- 
charge on  his  assigning  his  estate  to  them, 
he  may  do  so.  But  the  case  is  different 
when  the  debtor  first  assigns  his  whole  es- 
tate away,  putting  it  beyond  the  reach  of 
legal  process,  and  then  proposes  to  his  cred- 
itors, in  the  form  of  a  release  clause,  terms 
of  accommodation.  He  thereby  obstructs 
their  legal  remedies,  and  hinders  and  delays 
them  in  the  prosecution  of  suits  against 
him." 

Williams  v.  Gartrell,  4  G.  Greene,  287, 
overruled  the  holding  of  the  lower  court 
that,  although  attacked  by  a  nonassenting 
creditor,  and  invalid  as  to  him,  the  assign- 
ment should  nevertheless  be  held  valid  as  to 
assenting  creditors. 

In  Johnson  v.  Farnum,  66  Ga.  144,  where 
a  debtor  inserted  in  an  assignment  for  cred- 
itors a  condition  that,  in  order  to  receive 
its  benefit,  they  must  relinquish  their 
claims,  the  court  said  that  there  was  no 
question  as  to  the  invalidity  of  the  assign- 
ment; that  both  parties  had  treated  it  as 
void,  and  it  undoubtedly  was  so  as  to  all 
nonassenting  creditors,  on  account  of  re- 
quiring the  relinquishment. 

And  in  Nesbitt  v.  Digby,  13  HI.  387,  it 
was  said:  "A  debtor  in  failing  circum- 
stances is  only  allowed  to  place  his  property 
beyond  the  reach  of  his  creditors,  by  making 
a  general  assignment  of  all  his  property, 
when  he  does  so  for  the  benefit  of  the  credi- 
tors, by  devoting  it  fairly  to  the  payment  of 
his  debts,  and  not  with  a  view  to  his  own 
advantage,  by  forcing  them  to  release  their 
claims  for  less  than  the  amount  due.'' 

The  Maryland  cases  i^re  in  conflict  upon 
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A  trust  deed  or  assignment  for  the  bene- 
fit of  creditors,  containing  a  stipulation 
providing  that  only  such  creditors  should 
share  as  would  execute  releases,  invalidated 
tha  trust  deed,  and  rendered  the  same  abso- 
lutely void  as  to  nonassenting  creditors. 

May  V.  Walker,  35  Minn.  194,  28  N.  W. 
252;  McConnell  v.  Rakness,  41  Minn.  3, 
42  X.  W.  539;  Moore  v.  Bettingen,  116  Minn. 
142,  133  N.  W.  561,  Ann.  Gas.  1913 A,  816; 
Sperry  v.  Gallaher,  77  Iowa,  107,  41  N.  W. 
586;  Franzen  v.  Hutchinson,  94  Iowa,  95, 
62  N.  W.  698;  Collier  v.  Davis,  47  Ark.  367, 
r>8  Am.  Rep.  768,  1  S.  W.  684;  Hubbard  v. 
McNaughton,  43  Mich.  220,  38  Am.  Rep. 
176,  5  N.  W.  293;  Wilde  v.  Rawlings,  1 
Head,  84;  Widgery  v.  Haskell,  5  Mass.  144, 
4   Am.   Deo.   41;    Ingraham   v.  Wheeler,   6 


Conn.  277;  Butler  ▼.  Jaffray,  12  Ind.  504; 
Brown  v.  Knox,  6  Mo.  302;  Howell  v.  Dixon, 
21  Fla.  413,  58  Am.  Rep.  673;  Johnaon  v. 
Farnum,  56  Ga.  144;  Francis  v.  Herz,  55 
Ga.  249;  Miller  v.  Conklin,  17  Ga.  430,  63 
Am.  Dec.  248;  Nesbitt  v.  Digby,  13  HI. 
387;  Conkling  v.  Carson,  11  HI.  503;  Owen 
V.  Arvis,  26  N.  J.  L.  22;  Hayea  v.  Johnson, 
6  D.  C.  174;  Ware  v.  Wanless,  2  Wyo.  144; 
Armstrong  v.  Byrne,  1  Edw.  Ch.  79;  Ren- 
ton  ▼.  Kelly,  40  Barb.  536;  Austin  ▼.  Bell, 
20  Johns.  442,  11  Am.  Dec.  297;  Hoffman 
v.  Mackall,  5  Ohio  St.  124,  64  Am.  Dec. 
637;  Repplier  v.  Orrich,  7  Ohio,  pt.  2,  p. 
246;  Atkinson  v.  Jordan,  5  Ohio,  293,  24 
Am.  Dec.  281;  Seale  v.  Vaiden,  4  Woods, 
659,  10  Fed.  831;  The  Watchman,  1  Ware, 


the  question  of  the  validity  of  an  assign- 
ment stipulating  for  a  release.  In  Albert 
v.  Winn,  7  Gill,  446,  it  was  held  that  an 
assignment  requiring  a  release  of  the  debtor 
a^  a  condition  of  preference  under  the  as- 
signment, but  not  altogether  excluding  non- 
releasing  creditors,  was  invalid  as  to  non- 
assenting  creditors,  both  at  .common  law 
and  under  the  statute  of  13  Eliz.,  as  being 
made  with  intent  to  delay,  hinder,  and  de- 
fraud creditors.  But  this  case  appears  to 
be  overruled  by  Kettlewell  v.  Stewart,  8 
Gill,  472,  holding  such  an  assignment  valid. 

In  McCall  v.  Hinkley,  4  Gill,  128,  the 
court  was  equally  divided  upon  the  question 
of  the  validity  of  an  assignment  for  credi- 
tors which  provided  that,  after  the  payment 
of  certain  debts,  the  balance  should  be  paid 
to  such  creditors  as  within  a  specified  time 
assented  to  the  assignment  and  executed  re- 
leases of  the  debtor;  and  the  judgment  of 
the  lower  court  upholding  the  validity  of 
the  assignment  was  affirmed. 

In  Sangston  v.  Gaither,  3  Md.  40,  an  as- 
signment providing  for  distribution  to  such 
creditors  as  elected  within  a  certain  time 
to  come  in  under  the  assignment  and  execute 
releases  of  the  debtor  was  held  invalid,  the 
ground  of  the  decision,  however,  being  that 
it  contained  a  provision  that  the  surplus 
should  be  paid  to  the  debtor.  To  the  same 
effect  is  Bridges  v.  Hindes,  16  Md.  101. 

Also,  in  Malcolm  v.  Hodges,  8  Md.  418, 
an  assignment  providing  for  distribution  pro 
rata  among  such  of  the  creditors  as  signed 
a  release  of  the  debtor  was  held  invalid,  but 
the  ground  of  the  decision  was  that  there 
would  be  a  resulting  trust  of  the  surplus  to 
the  debtor.  To  the  same  effect  is  Whedbee 
v.  Stewart,  40  Md.  414. 

However,  in  Hollins  v.  Mayer,  3  Md.  Ch. 
343,  an  assignment  was  held  valid  which 
provided  for  payment  to  such  of  certain 
named  creditors  as  within  a  certain  time 
executed  releases  to  the  debtor,  although  it 
appears  that  in  case  of  insufficient  property 
to  pay  all  the  debts,  the  releasing  creditors 
were  not  to  take  the  share  of  those  who  re- 
fused to  release,  but  were  only  to  share  rat- 
ably, and  the  surplus  in  any  event  was  to  be 
paid  to  the  debtor. 
^0  l^.I^Jl.(N.S,) 


And  in  Keighler  v.  Nicholson,  4  Md.  Ch. 
86,  the  court  regarded  an  assignment  re- 
quiring releases  as  valid  provided  it  oon- 
veyed  all  the  property  of  the  debtor. 

In  Coakley  v.  Weil,  47  Md.  277,  the  court, 
in  upholding  the  validity  of  an  assignment 
which  exacted  releases,  said:  "It  is  now 
indisputably  held  in  Maryland  that  a  deed 
of  trust  which  conveys  all  the  debtor's  prop- 
erty may  exact  releases  as  a  condition  of 
participating  in  it." 

But  it  waa  conceded  in  Farrow  v.  Hayes, 
51  Md.  498,  that  an  assignment  was  invalid 
which  provided  for  the  payment  of  releas- 
ing creditors,  the  surplus  to  be  paid  to  the 
assignor.  And  it  was  held  that,  to  sustain 
the  validity  of  the  assignment  as  against 
attaching  creditors,  evidence  was  not  ad- 
missible to  show  that  the  debtor  intended  to 
execute  an  assignment  for  all  creditors,  non- 
releasing  as  well  as  releasing,  before  any 
surplus  should  inure  to  his  benefit,  but  that 
the  assignment  by  inadvertence  and  mistake 
wa8  incorrectly  written. 

The  Massachusetts  decisions  do  not  aeem 
to  have  decided  squarely  the  question  here 
involved,  it  being  held  that  under  some  cir- 
cumstances the  assignment  is  valid,  under 
others  invalid,  the  exact  reasons  for  ao  hold- 
ing being  somewhat  confused. 

The  case  of  Widgery  v.  Haskell,  5  Mass. 
144,  4  Am.  Dec.  41,  appears  to  be  authority 
against  the  validity,  as  against  a  nonassent- 
ing creditor,  of  an  assignment  requiring  re- 
leases, at  leadt  where  the  property  sought 
by  the  nonassenting  creditors  is  not  re- 
quired to  pay  the  debts  of  those  who  are 
parties  to  the  assignment.  The  court  re- 
garded the  assignment  as  an  attempt  by  the 
debtor  to  make  a  bankrupt  law  for  himself, 
and  to  coerce  the  discharge  of  his  debta. 

And  in  Ingraham  v.  Geyer,  13  Mass.  146, 
7  Am.  Dec.  132,  an  assignment  providing  for 
distribution  of  the  property  to  such  credi- 
tors as  should  within  a  ceitain  time  execute 
releases  of  the  debtors,  the  surplus  to  be  dis- 
tributed pro  rata  among  the  other  creditors, 
and  the  remainder  to  be  paid  to  the  debtors, 
was  held  invalid;  but  the  ground  of  the  de- 
cision appears  to  be  that  the  assignment 
was  without  QQusi deration, 
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233,  Fed.  CS&s.  No.  17,251 ;  Spencer  v.  Slater, 
L.  R.  4  Q.  B.  Div.  13. 

A  valid  execution  may  issue  even  though 
the  judgment  had  not  been  entered  or 
docketed. 

Hastings  v.  Cunningham,  39  Cal.  137;  Los 
Angeles  Ck>unty  Bank  v.  Raynor,  61  Cal. 
145;  Drake  v.  Harrison,  69  Wis.  99,  2  Am. 
St.  Rep.  717,  33  N.  W.  81;  Weigley  v.  Mat- 
son,  125  HI.  64,  8  Am.  St.  Rep.  335,  16 
X.  E.  881;  Fontaine  v.  Hudson,  93  Mo.  62, 
3  Am.  St.  Rep.  515,  5  S.  W.  692;  Lowen- 
stein  V.  Caruth,  59  Ark.  588,  28  S.  W.  421. 

Where  there  is  reasonable  doubt  as  to 
the  propriety  of  allowing  an  amendment, 
the  better  and  safer  practice  is  to  allow 
the  same. 

Martin  v.  Luger  Furniture  Co.  8  N.  D. 


220,  77  N.  W.  1003;  Murphy  v.  Plankinton 
Bank,  18  S.  D.  317,  100  N.  W.  614;  Barker 
V.  More  Bros.  18  N.  D.  82,  118  N.  W.  823; 
Jackson  v.  Jackson,  94  Cal.  446,  29  Pac.  957; 
Firebaugh  v.  Burbank,  121  Cal.  186,  53  Pac 
562;  Hancock  v.  Board  of  Education,  140 
Cal.  554,  74  Pac.  47;  Hedstrom  v.  Union 
Trust  Co.  7  Cal.  App.  278,  94  Pac.  387; 
Thomas  v.  Brooklyn,  58  Iowa,  438,  10  N. 
W.  849;  Tiffany  v.  Henderson,  67  Iowa,  490, 
1.0  N.  W.  885;  Adams  v.  Castle,  64  Minn. 
505,  67  N.  W.  638;  Kaufman  v.  Barbour, 
103  Minn.  173,  114  N.  W.  739;  O'Brien  v. 
Northwestern  Consol.  Mill.  Co.  119  Minn.  4, 
137  N.  W.  399;  Hibernia  Sav.  k  L.  Soc.  v. 
Jones,  89  Cal.  507,  26  Pac.  1089;  Coubrough 
v.  Adams,  70  Cal.  374,  11  Pac.  634;  Wabash 
&  W.  R.  Co.  V.  Morgan,  132  Ind.  430,  31 


Also  in  Borden  v.  Sumner,  4  Pick.  265,  16 
Am.  Dec.  338,  it  was  held  that  an  assign- 
ment providing  for  payment,  after  certain 
preferred  creditors,  of  all  other  creditors 
who  within  a  stated  time  released  the 
debtor,  was  invalid  as  to  nonassenting  cred- 
itors, with  respect  to  the  surplus  which  was 
not  needed  to  pay  the  debts  of  those  cred- 
itors who  assented  to  the  assignment. 

But  in  Hatch  v.  Smith,  5  Mass.  42,  it  was 
held  that  an  assignment  for  creditors  con- 
taining a  provision  for  release  was  valid, 
where  the  assignment  was  made  in  good 
faith  by  the  debtor  after  he  had  invited  all 
his  known  creditors  to  become  parties  to  it 
and  was  executed  after  creditors  for  the 
larger  part  of  his  debts  had  agreed  to  the 
absi^niment. 

And  in  Andrews  v.  Ludlow,  5  Pick.  28, 
an  assignment  exacting  releases  as  a  condi- 
tion of  participating  in  the  property  under 
the  assignment,  and  providing  that  the  sur- 
plus should  be  paid  to  the  assignor,  was  held 
valid,  where  it  appeared  that,  before  the 
service  of  process  by  a  nonassenting  credi- 
tor upon  the  assignee  to  recover  the  prop- 
erty, the  assignment  had  been  executed  by 
creditors  whose  debts  exceeded  the  value  of 
the  property  conveyed. 

Assuming  that  the  delivery  of  bonds  by  a 
railroad  company  to  a  trustee  for  payment 
to  such  creditors  as  would  receive  them  at 
the  rate  of  95  cents  on  the  dollar  was  an  as- 
signment for  creditors,  the  court  in  Ban- 
ning V.  Sibley,  3  Minn.  389,  Gil.  282,  held 
that  such  an  assignment  was  void  as  to 
creditors,  as  coercing  them  to  accept  terms 
dictated  by  the  debtor  in  order  to  receive 
any  benefit  from  the  assignment. 

Conceding  that  a  valid  common-law  as- 
signment might  be  made,  notwithstanding 
insolvencv  and  bankruptcy  statutes,  the 
court  in  ^oore  v.  Bettingen,  116  Minn.  142, 
133  N.  W.  561,  Ann.  Cas.  1913A,  816,  held 
that  at  common  law  the  assignment  in  this 
instance  was  invalid  as  against  nonassent- 
ing creditors,  because  containing  a  provi- 
sion requiring  the  creditors  to  release  the 
debtors. 

Assignments  exacting  releases  were  held 
invalid  in  Swearingen  v.  Slicer,  5  Mo.  241, 
60  LJlJk.(N.S.) 


and  Hughes  v.  Ellison,  5  Mo.  463,  as  against 
attachments  levied  on  the  assigned  property, 
in  the  former  case,  before  acceptance  by  any 
of  the  creditors,  and,  in  the  later  case,  be- 
fore the  assignee  had  taken  possession,  and 
it  also  appears  before  assent  of  the  credi- 
tors. 

And  in  Drake  v.  Rogers,  6  Mo.  317,  while 
it  appears  that  the  deed  of  assignment 
would  have  been  held  invalid  because  con- 
taining a  stipulation  for  release,  the  court 
placed  the  invalidity  also  on  another 
ground,  namely,  that  it  was  void  as  against 
the  plaintiff,  who  had  attached  the  property 
before  any  of  the  creditors  had  assented 
thereto. 

In  Haven  v.  Richardson,  5  N.  H.  113,  an 
assignment  containing  a  provision  for  re- 
lease was  held  valid  as  against  a  nonassent- 
ing creditor.  But  subsequently,  in  1834,  a 
statute  was  passed  providing  that  no  as- 
signment for  the  benefit  of  creditors  should 
be  valid  unless  it  provided  for  a  distribu- 
tion of  the  property  among  the  creditors  in 
equal  proportion  according  to  their  respec- 
tive demands.  And  under  this  statute,  it 
was  held  in  Hurd  v.  Silsby,  10  N.  H.  108,  34 
Am.  Dec.  142,  that  an  assignment  reciting 
that  the  creditors  accepted  their  several 
proportions  under  the  assignment  in  full 
discharge  of  their  claims  was  invalid.  It 
appears  in  this  case  that  the  creditor  at- 
tacking the  assignment  had  verbally  as- 
sented thereto.  But  the  court  said  that  the 
fact  that  he  assented  made  no  difference. 
It  appears,  however,  that  other  creditors 
also  had  attacked  the  assignment. 

In  Hyslop  v.  Clarke,  14  Johns.  458,  an  as- 
signment was  held  invalid  as  against  non- 
assenting  creditors,  which  provided  for  the 
payment,  after  certain  preferred  creditors, 
of  those  creditors  who  executed  releases  of 
the  debtors,  and  in  case  of  their  refusal,  for 
the  payment  of  such  creditors  as  the  as- 
signee should  appoint.  Conceding  that  the 
dd>tor  had  a  right  bona  fide  to  prefer  a 
creditor,  the  court  said  that  the  assign- 
ment in  question  went  much  beyond  this; 
that  it  did  not  actually  give  a  preference, 
but  was  in  effect  an  attempt  on  the  part  of 
the  debtor  to  place  his  property  out  of  the 
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X.  E.  661,  32  X.  E.  85;  Metropolitan  L.  Ins. 
Co.  v.  Smith,  22  Ky.  L.  Rep.  868,  53  LJt.A. 
817,  59  S.  W.  24;  Garver  v.  Carver,  146  Mo. 
App.  353,  130  S.  W.  369;  Brown  v.  Rogers, 
20  Neb.  647,  31  N.  W.  76;  Rotschild  ▼. 
Harris,  125  N.  Y.  Supp.  41;  Larkin  v.  Mc- 
Manus,  81  Iowa,  723,  45  N.  W.  1061;  Mor- 
rissey  v.  Faucett,  28  Wash.  52,  68  Pac.  352; 
Howland  v.  OiUle,  163  Mich.  349,  116  N.  W. 
1079;  Stiles  v.  Hermosa  Beach  Land  & 
Water  Go.  8  Cal.  App.  352,  97  Pac.  91; 
Iliggins  V.  People,  2  Colo.  App.  567,  31  Pac. 
951;  Lellman  v.  Mills,  15  Wyo.  149,  87 
Pac.  985;  Herman  v.  Santee,  103  Cal.  519, 
42  Am.  St.  Rep.  145,  37  Pac.  509;  Hansen 
V.  Allen,  117  Wis.  61,  93  N.  W.  805;  Frey 
V.  Owens,  27  Neb.  862,  44  N.  W.  42;  Briggs 


V.  Rutherford,  94  Minn.  23,  101  N.  W.  INM; 
Mills  y.  Rowland,  2  N.  D.  30,  49  N.  W.  413. 

Under  the  issues  the  defend&at  might 
properly  offer  evidence  to  prove  that  t^e 
property  did  not  in  fact  belong  to  the  plain- 
tiff, but  belonged  to  Ginther,  and  that  the 
defendant  had  seized  the  same  as  Mr. 
Ginther's  property,  under  an  execution 
against  Ginther. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Wright, 
25  Ind.  App.  525,  58  N.  E.  569;  Crane  v. 
McGuire,  —  Tex.  Civ.  App.  — ,  64  S.  W. 
942;  Robinson  v.  Peru  Plow  &  Wheel  Co. 
1  Okia.  140,  31  Pac.  988;  Nichols  &  S.  Co. 
V.  Minnesota  Thresher  Mfg.  Co.  70  Minn. 
628,  73  N.  W.  415;  Hickey  v.  Breen,  40 
Mont.  368,  106  Pac.  881,  20  Ann.  Cas.  429; 
Haynes  v.  Kettenback  Co.  11  Idaho,  73,  81 


reach  of  creditors,  and  to  retain  the  power 
to  give  such  preference  at  some  future  pe- 
riod. 

It  was  held  also  in  Hyslop  v.  Clarke,  su- 
*  pra,  that  the  entire  assignment  was  invali- 
dated by  the  provision  requiring  releases, 
and  that  therefore  a  part  of  it  could  not  be 
upheld  which  gave  a  preference  to  the  as- 
signee in  consideration  of  his  undertaking 
the  discharge  of  the  trust. 

And  in  Grover  v.  Wakeman,  11  Wend.  187, 
25  Am.  Dec.  624,  affirming  4  Paige,  23,  an 
assignment  was  held  invalid  as  against  a 
nonassenting  creditor,  which  provided  for 
the  payment  of  such  creditors  as  should 
within  a  stated  time,  after  being  required 
by  the  trustee  so  to  do,  agree  to  discharge 
the  debtor,  the  residue  to  be  applied  to  the 
payment  of  other  creditors.  The  assign- 
ment was  regarded  as  objectionable  as  tend- 
ing to  coerce  the  creditors  to  discharge  the 
debtor  as  to  a  portion  of  his  debts,  to  delay 
and  hinder  creditors,  and  also  as  failing  to 
fix  a  time  for  the  assignee  to  give  notice  to 
the  creditors. 

In  Armstrong  v.  Byrne,  1  Edw.  Ch.  79,  it 
was  held  that  an  assignment  was  invalid  as 
tending  to  coerce  creditors  into  acceptance 
of  the  terms  offered  by  the  debtor,  and  also 
as  tending  to  delay,  hinder,  and  defraud 
creditors,  which  provided  for  the  payment 
of  such  creditors  as  agreed  to  release  the 
debtor,  the  share  of  any  creditor  who  should 
refuse  for  five  days  so  to  do  to  be  divided 
between  such  creditors  as  accepted  the 
terms  of  the  assignment.  The  contention 
was  overruled  that  the  assignment  merely 
created  a  preference  among  creditors,  the 
court  saying  that  such  a  preference  was  not 
the  sole  object,  but  the  debtor  was  stipulat- 
ing for  his  own  benefit,  and  endeavoring  to 
coerce  his  creditors  into  a  compliance  with 
liis  terms,  and  that,  while  a  debtor  in  fail- 
ing circumstances  might  lawfully  assign  his 
property  for  the  benefit  of  creditors  and 
prefer  one  creditor  or  class  of  creditors,  he 
should  not  fix  terms  or  conditions  in  order 
to  benefit  himself,  and  require  creditors  to 
assent  to  these  conditions  or  receive  no 
share  of  the  property. 

And  in  Lentilhon  v.  Moffat,  1  Edw.  Ch. 
CO  Ii.R.A.(N.S.) 


451,  an  assignment  was  held  invalid  for  sim- 
ilar reasons,  which  provided  for  payment  of 
such  creditors  as  executed  releases  of  the 
debtor  within  sixty  days,  the  share  of  any 
creditor  who  did  not  execute  a  release  to 
be  paid  to  such  creditors  as  the  debtor 
might  by  subsequent  instrument  in  writing 
appoint.  It  was  said  that  this  was  clearly 
an  attempt  to  place  the  property  beyond  the 
reach  of  creditors  unless  they  agreed  to  ac- 
cept it  upon  the  terms  proposed ;  that  it  was 
designed  to  induce  the  creditors,  by  a  species 
of  coercion,  to  agree  to  the  debtor's  terms 
and  discharge  him  from  his  debt,  however 
deficient  the  property  might  prove  toward 
satisfying  the  amount  due;  and  that  if  the 
creditors  should  all  refuse,  the  effect  of  the 
assignment^would  be  to  lock  up  the  prop- 
erty or  its  proceeds  for  an  indefinite  period, 
even  as  to  those  who  might  be  favored  by 
the  subsequent  appointment,  no  time  hcin^rr 
fixed  in  the  assignment  for  the  debtor  to 
make  the  appointment. 

And  an  assignment  has  been  held  invalid 
which  provided  for  the  payment,  after  cer- 
tain preferred  creditors,  of  such  other  credi- 
tors as  within  six  months  executed  releases 
of  the  debtor,  and  in  case  none  of  the  credi- 
tors executed  such  releases,  for  the  pay- 
ment of  all  the  creditors  ratably  in  propor- 
tion to  the  amount  of  their  debt.  Milla  v. 
Levy,  2  Edw.  Ch.  183,  following  Burrall  T. 
Leslie,  cited  in  note  in  2  Edw.  Ch.  188. 

An  assignment  requiring  releases  of  the 
debtor,  and  excluding  from  its  benefits  such 
creditors  as  did  not  assent  thereto,  was  held 
invalid  in  Renton  v.  Kelly,  49  Barb.  536,  but 
it  appears  that  there  were  also  other  ob- 
jectionable provisions. 

In  Palmer  v.  Giles,  58  N.  C.  (o  Jones, 
Eq.)  75,  it  was  held  that,  as  ap^ainst  a  non- 
assenting  creditor,  an  assignment  was  in- 
valid ^ich  gave  a  preference  to  those 
creditors  of  a  certain  class  who  should  dis- 
charge the  debtor  upon  the  payment  of  50 
per  cent  of  their  debts. 

It  was  also  held  in  Palmer  v.  Giles,  su- 
pra, that  a  purchaser  from  the  trustee  was 
charged  with  notice  of  the  fraud  appearing 
upon  the  face  of  the  assignment,  and  that 
where  he  assigned  the  property  to  the  debtor 
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Fac.  114;  Krewson  ▼.  Purdom,  13  Or.  663, 
11  Pac.  281;  Phoenix  Mut.  L.  Ins.  Co.  v. 
Walrath,  63  Wis.  669,  10  N.  W.  151;  Swope 
V.  Paul,  4  Ind.  App.  463,  31  N.  E.  42;  South- 
ern Car  Mfg,  A  Supply  Co.  v.  Wagner,  14 
N".  M.  195,  89  Pac.  259;  Hopkins  v.  Dipert, 
11  Okla.  630,  69  Pac.  883;  White  v.  Gemeny, 
47  Kan.  741,  27  Am.  St.  Rep.  320,  28  Pac. 
1011;  Aultman,  M.  &  Co.  v.  Stichler,  21 
Neb.  72,  31  N.  W.  241;  Richardson  v.  Steele, 
9  Neb.  483,  4  N.  W.  83;  Merrill  v.  Wedg- 
wood, 25  Neb.  283,  41  N.  W.  149;  Schulen- 
berg  V.  Harriman,  21  Wall.  44,  22  L.  ed. 
551;  Child  v.  Child,  13  Wis.  18;  Woodworth 
V.  Knowlton,  22  Cal.  164;  Fruits  v.  Elmore, 
8  Ind.  App.  278,  34  N.  E.  829;  Griffin  t. 
Long  Island  R.  Co.  101  N.  Y.  348,  4  N.  E. 
740;    Robb   v.  Dobrinski,   14  Okla.   563,   78 


in  trust  for  the  support  of  the  debtor's  fam- 
ily, it  could  be  attached  by  a  judgment 
creditor  as  the  property  of  the  debtor. 

It  was  held  also  in  Palmer  v.  Giles,  su- 
pra, that»  construing  the  provision  for  re- 
lease as  applying  only  to  creditors  of  a 
certain  class  named  in  the  assignment,  the 
«ntire  assignment  was  invalid,  even  as  to 
other  classes  of  creditors  named  therein. 

Assignments  requiring  releases  by  credi- 
tors were  held  invalid  as  against  nonassent- 
ing  creditors  in  Jacot  v.  Corbett,  Cheves, 
£q.  71,  and  Claflin  v.  Iseman,  23  S.  C.  416, 
but  the  ground  of  the  decisions  appears  to 
be  that  the  assignments  expressly  reserved 
the  surplus  to  the  assignor,  in  the  former 
instance,  after  paying  40  cents  on  the  dol- 
lar to  accepting  creditors,  and  in  the  latter 
case  after  paying  accepting  creditors  in  full. 

In  Bayne  v.  Denny,  1  Tex.  App.  Civ.  Cas. 
<  White  k  W.)  460,  it  was  held  that  an  as- 
Bignment  containing  a  provision  that  any 
creditor  who  accepted  the  assignment  there- 
by released  his  claim  against  the  debtor  was 
invalid.  But  this  appears  to  be  out  of 
harmony  with  the  general  rule  in  Texas  un- 
der the  statute. 

In  Ware  v.  Wanless,  2  Wyo.  144,  it  was 
held  that  a  provision  for  release  in  an  as- 
aignment  rendered  the  entire  assignment  in- 
valid as  against  a  nonassenting  creditor, 
and  that  equity  would  not,  as  against  such 
a  creditor,  treat  the  provision  for  release 
as  a  nullity  and  enforce  the  remainder  of 
the  assignment  as  if  there  had  been  no  such 
provision. 

But  by  statute  it  was  provided  in  Wyom- 
ing that  a  creditor  accepting  a  dividend  un- 
der an  assignment  should  release  the  as- 
signor from  all  further  liability  on  the 
claim  on  which  the  payments  are  made. 
Downes  v.  Parshall,  3  Wyo.  426,  26  Pac. 
994,  holding  that  the  legislature  of  the  ter- 
ritory of  Wyoming  had  power  to  pass  such  a 
statute. 

Where  the  property  was  insufficient  to 
pay  more  than  one  third  of  the  debts  of 
creditors  who,  before  the  assignment  was 
made,  agreed  to  its  terms,  it  was  held  in 
Scale  V.  Vaiden,  4  Woods,  659,  10  Fed.  831, 
that  the  assignment  was  invalid  as  against 
60  LJIJL.(N.S.)  46 


Pac.  101,  1  Ann.  Cas.  981;  Pitts  Agri.  Works 
V.  Young,  6  S.  D.  557,  62  N.  W.  432;  De- 
laney  v.  Canning,  62  Wis.  266,  8  N.  W.  897; 
Bailey  v.  Swain,  46  Ohio  St.  657,  16  N.  E. 
370;  Connor  v.  Knott,  8  S.  D.  304,  66  N. 
W.  461;  Russell  &  Co.  v.  Amundson,  4  N.  D. 
112,  59  N.  W.  477 ;  Piano  Mfg.  Co.  v.  Daley, 
6  N.  D.  330,  70  N.  W.  277. 

Upon  a  retrial  of  the  case,  the  trial  court 
would  have  to  render  the  same  judgment 
as  the  one  from  which  the  appeal  was 
taken. 

Bird  V.  Winyer,  44  Wash.  264,  120  Am. 
St.  Rep.  995,  87  Pac.  259;  Melvin  v.  Hega- 
dom,  87  Neb.  398,  127  N.  W.  139;  Foster 
V.  Carr,  135  Cal.  83,  67  Pac.  43;  Ransier  v. 
Dwyer,  149  Mich.  487,  112  N.  W.  1120; 
People  use  of  Purdy  v.  Pacific  Surety  Co. 

a  nonassenting  creditor,  which  provided 
that  creditors  who  within  thirty  days  ac- 
cepted one  third  of  their  claims  and  released 
the  debtor  should  be  first  paid,  and  after- 
ward other  creditors. 

An  assignment  for  payment  of  such  cred- 
itors as  accepted  60  per  cent  of  their  claims 
in  full  satisfaction  thereof,  the  surplus  to 
be  paid  to  the  assignor,  and  the  trustee  to 
be  allowed  two  years  in  which  to  sell  the 
property,  was  held  invalid  in  Re  Beadle,  5 
Sawy.  361,  Fed.  Cas.  No.  1,155.  Apparently, 
the  exaction  of  a  release  on  payment  of  60 
per  cent  of  the  claim,  as  well  as  the  delay 
of  two  years,  was  regarded  as  objectionable. 


W5-.«, 


9.  Minority  rule. 


On  the  other  hand,  decisions  in  the  fol- 
lowing states  support  the  rule  that  an  as- 
signment is  not  rendered  invalid,  even  as  to 
a  nonassenting  creditor,  by  reason  of  the 
fact  that  it  exacts  a  release  of  the  debtor 
as  a  condition  of  the  creditor's  sharing  in 
the  property  under  the  assignment:  Maine 
(before  statute  of  1836),  Minnesota  (under 
statute).  New  Hampshire  (before  statute  of 
1834),  Pennsylvania,  Rhode  Island,  South 
Carolina  (provided  there  is  no  express  res- 
ervation of  the  surplus;  by  statute  also 
preference  is  allowed  releasing  creditors). 
South  Dakota,  Texas  (under  statute),  Vir- 
ginia, West  Virginia,  probably  Washington 
and  some  decisions  in  Maryland. 

The  following  decisions  support  this  ap- 
parently minority  rule:  Fox  v.  Adams,  5 
Me.  245  (where  the  court  inclined  to  this 
view  though  placing  decisions  on  other 
grounds);  Canal  Bank  v.  Cox,  6  Me.  395; 
Todd  V.  Bucknam,  11  Me.  41  (where  the 
rule  was  laid  down  although  the  decision 
might  also  rest  on  other  grounds) ;  Coakley 
V.  Weil,  47  Md.  277;  Livingston  v.  Bell,  3 
Watts,  198;  Bayne  v.  Wylie,  10  Watts,  309; 
Wilson  y.  Kneppley,  10  Serg.  &  R.  439; 
Lea's  Appeal,  9  Pa.  504;  Matter  v.  Pratt,  4 
Dall.  224,  1  L.  ed.  810;  Mechanics'  Bank  v. 
(Gorman,  8  Watts  k  S.  304;  Dockray  v. 
Dockray,  2  R.  I.  647;  Smith  v.  Millett,  11 
R.  I.  528;  Niolon  v.  Douglas,  2  Hill,  Eq.  443, 
30  Am.  Dec.  368;  Joas  v.  Jordan,  21  S.  D. 
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50  Colo.  273, 100  Fac.  061,  Ann.  Cas.  1012C, 
577;  Buhrmeister  v.  Buhrmeiater,  10  Cal. 
App.  392,  102  Pac.  221;  Currie  v.  Gaar,  15 
N.  D.  621,  110  N.  W.  83;  Laetz  v.  Ticrney, 
153  Mich.  270,  116  N.  W.  1075;  Interna- 
tional Textbook  Co.  t.  Schulte,  151  Mich. 
149,  114  N.  W.  1031;  Clark  ▼.  American 
Exp.  Co.  130  Iowa,  254,  106  N.  W.  642; 
Gustafson  ▼.  Cedar  Rapids  &  M.  C.  R.  Co. 
148  Iowa,  388,  126  N.  W.  145;  Sawyer  v. 
Termohlen,  144  Iowa,  247,  122  N.  W.  924. 

Flsky  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  for  the  al- 
leged conversion  by  defendant,  Kramer,  who 
was  sheriff  of  McHenry  county,  of  certain 
personal    property    claimed    to    belong    to 


plaintiff,  and  which  such  sheriff  levied  apos 
under  an  execution  issued  on  a  judgment 
against  one  Wellington  L  Ginther,  whereia 
the  First  National  Bank  of  Waterloo,  Iowa, 
is  the  judgment  creditor.  Pursuant  to  such 
levy  the  defendant  took  the  property  into 
his  possession,  and  subsequently  sold  the 
same  at  public  auction  to  satisfy  the 
amount  called  for  by  the  execution.  The 
property  consisted  of  a  portion  of  a  general 
stock  of  merchandise  and  one  new  Gary 
safe  located  in  a  store  building  at  Drake, 
in  this  state,  and  formerly  owned  and  eon* 
ducted  by  the  execution  debtor,  Ginther. 
Plaintiff  bases  his  claim  to  ownership  of 
the  property  upon  a  certain  so-called  trust 
deed  or  assignment  for  the  benefit  of  cred- 
itors,   executed   and    delivered    by  Ginther 


379,  113  N.  W.  73;  Skipwith  v.  Cunning- 
ham, 8  Leigh,  271,  31  Am.  Dec  642;  Hurst 
V.  Leckie,  97  Va.  550,  76  Am.  St.  Rep.  798, 
34  S.  £.  464;  Kevan  v.  Branch,  1  Gratt. 
274 ;  Gordon  v.  Cannon,  18  Gratt.  387 ;  Long 
V.  Meridcn  Britannia  Co.  94  Va.  594,  27  S. 
£.  499;  Joel  Bailey  Davis  Co.  v.  Augustus, 
105  Va.  843,  54  S.  E.  985;  McAvoy  v.  Jen- 
nings, 44  Wash.  79,  87  Pac.  53  (assignment, 
however,  for  benefit  of  certain  named  credi- 
tors only) ;  Clarke  v.  Figgins,  27  W.  Va. 
663  (assignment,  however,  held  fraudulent 
in  fact) ;  Halsey  v.  Fairbanks,  4  Mason, 
206,  Fed.  Cas.  No.  5,964;  Pearpoint  v.  Gra- 
ham, 4  Wash.  C.  C.  232,  Fed.  Cas.  No.  10,- 
877;  Heydock  v.  Stanhope,  1  Curt.  C.  C.  471, 
Fed.  Cas.  No.  6,445;  Brashear  v.  West,  7 
Pet.  608,  8  L.  ed.  801 ;  Cunningham  v.  Nor- 
ton, 125  U.  S.  77,  31  L.  ed.  624,  8  Sup.  Ct. 
Rep.  804. 

In  sustaining  the  validity  of  an  assign- 
ment requiring  releases,  and  providing  that 
the  surplus  should  be  paid  to  the  assignor, 
the  court  in  Dockray  v.  Dockray,  2  R.  I. 
547,  said  that,  by  the  law  in  that  state,  if 
a  debtor  made  a  full  and  honest  surrender 
of  the  property  for  the  payment  of  his 
creditors,  and  assigned  it  that  it  might  be 
so  applied,  he  had  a  right  to  require  of 
them  |i  release  as  a  condition  of  payment, 
and  to  reserve  to  himself  the  dividends  of 
those  refusing  to  release,  such  requirement 
and  reservation  not  being  made  with  a 
fraudulent  design  of  securing  the  property 
for  the  benefit  of  the  debtor  te  the  exclusion 
of  the  creditors,  but  to  obtain  from  them  a 
discharge  of  their  claims. 

And  in  Gordon  v.  Cannon,  18  Gratt.  387, 
it  was  said :  "Whatever  may  be  the  law  in 
course  of  judicial  decision  in  other  states 
on  the  subject,  there  can  now  be  no  doubt 
but  that  in  this  state,  a  debtor  in  failing 
circumstances  may  make  a  valid  assign- 
ment of  his  whole  estate  (subject,  however, 
to  existing  liens  thereon),  for  the  benefit  of 
his  creditors,  in  such  order  of  priority  as  he 
may  choose  to  prescribe  in  the  assignment; 
and,  though  his  estate  be  insufficient  for 
the  payment  of  all  his  debts,  he  may  law- 
fully subject  it,  in  the  first  place,  to  the 
payment  in  full  of  such  of  his  debts  as  he 
50  L.R.A.(N.S.) 


may  choose  to  prefer,  and  then  to  the  pay- 
ment pro  rata  of  the  claims  of  such  of  his 
other  creditors  as  may,  in  a  limited  period 
(which  should  be  reasonable),  accept  the 
terms  of  the  assignment,  and  release  him 
from  all  further  or  other  liability  on  ac- 
count of  said  claims.  And  such  an  assign- 
ment may  be  valid,  even  though  it  does  not 
direct  any  surplus  which  may  remain  after 
satisfying  the  claims  of  the  accepting  and 
releasing  creditors  to  be  applied  to  the  pay- 
ment of  his  other  debts,  or  any  of  them,;  or 
even  though  it  direct  any  said  surplus  to  he 
paid  to  the  debtor  himself.  ...  Of 
course,  if  there  be  any  intention  on  the  part 
of  the  debtor,  in  executing  the  assignment, 
to  delay,  hinder,  or  defraud  creditors,  etc., 
it  is  void  as  to  such  creditors,  by  the  ex- 
press declaration  of  the  statute;  saving  onlr 
the  title  of  a  purchaser  for  valuable  consid- 
eration, and  without  notice  of  the  fraud.*' 

As  to  the  objection  that  an  assignment 
was  invalid  because  it  required  the  credi- 
tors to  release  without  information  as  to 
the  assets  or  liabilities,  the  court  in  Gordon 
V.  Cannon,  supra,  in  holding  that  in  this 
instance  the  assignment  contained  all  the 
information  that  could  under  the  circum- 
stances be  given,  and  that  the  time  of  sixty 
days  within  which  the  creditors  must  elect 
was  reasonable,  said  that  when  creditors 
were  put  to  an  election  whether  they  wiU 
accept  the  provisions  made  by  the  asiign- 
ment  and  give  a  release,  or  be  exeluded 
from  its  benefits,  it  was  reasonable  that  the 
assignment  should  give  to  the  creditor  all 
the  information  in  the  power  of  the  debtor 
as  to  the  nature  and  value  of  the  property 
conveyed  and  the  amount  of  debts  provided 
for,  and  if  this  was  not  done,  when  it  could 
conveniently  be  done,  the  omission  might  at 
least  be  a  badge  of  fraud,  though  it  might 
not  amount  to  legal  or  constructive  fraud. 

As  to  the  grounds  for  upholding  the  va- 
lidity of  an  assi(;nment  exacting  rolrases,  it 
was  said  in  Skipwith  v.  Cunningham.  ^ 
Leigh,  271,  31  Am.  Dec.  642:  "He  who  ?iv<^ 
up  his  all,  and  who,  in  doing  so,  has  a  right 
to  pay  one  in  exclusion  of  others,  cannot 
justly  be  charged  with  fraud  because  be 
prefers  those  who  humanely  surrender  all 


MacLAREN  v.  kramar. 


723 


to  the  plaintifT,  aa  trustee,  some  time  prior 
to  the  levy  of  such  execution  by  defendant. 
The  complaint  is  in  the  usual  form,  and 
the  answer  as  originally  interposed  amounts 
to  a  general  deniaL  By  stipulation  of  the 
parties  a  jury  was  waived,  and  the  cause 
tried  to  the  court,  resulting  in  findings  of 
fact  and  conclusions  of  law  in  defendant's 
favor,  pursuant  to  which,  judgment  was 
ordered  and  entered  dismissing  the  action, 
with  costs.  The  appeal  is  from  such  judg- 
ment. 

Appellant's  brief  contains  a  large  number 
of  assignments  of  error  based  upon  alleged 
erroneous  rulings  in  the  admission  and  ex- 
clusion of  testimony,  also  in  permitting  de- 
fendant to  file  an  amended  answer  after  the 
trial,   and   in   making   certain   findings   of 


fact,  but  in  the  body  of  the  brief  counsel 
present  and  argue  but  two  propositions: 
First,  they  contend  that  the  assignment  or 
trust  deed  is  valid,  and  cannot  be  attacked 
or  avoided  by  a  nonassenting  creditor;  and, 
second,  that  in  any  event  it  is  necessary 
for  the  defendant  to  place  himself  in  the 
position  of  a  nonassenting  creditor  before 
he  can  question  the  validity  of  the  trust 
deed,  and  that  he  failed  so  to  do  by  not 
properly  pleading  justification.  It  is  argued 
that,  not  having  pleaded  justification  under 
the  judgment  and  execution,  permitting  the 
introduction  of  the  judgment  roll,  tran- 
Bcript,  and  docket  entries  constituted  revers- 
ible error,  and  that  this  was  not  cured  by 
thereafter  permitting  an  amended  answer  to 
'  be  filed  wherein  such  justification  is  pleaded. 


claims  to  his  future  labors.  To  set  aside 
such  preference  as  fraudulent  is  to  deny  the 
right  to  prefer,  whicli  on  all  hands  is  con- 
ceded." Upon  this  theory,  that  the  provi- 
sion for  release  amounted  only  to  a  prefer- 
ence, the  validity  of  the  assignment  in  this 
instance  was  sustained,  although  it  appears 
that  the  assignment  provided  that  the  resi- 
due should  be  paid  to  the  assignor,  so  that 
apparently  no  creditor  would  receive  any 
benefit  under  the  assignment  who  did  not 
execute  a  release. 

The  validity  of  an  assignment  providing 
for  the  payment  of  such  creditors  as  within 
a  fixed  time  agreed  to  release  the  debtor 
from  further  claim,  the  surplus  after  pay- 
ment of  such  releasing  creditors  to  be  paid 
to  the  assignor,  was  regarded  in  Phippen  v. 
Durham,  8  Gratt.  457.  as  established  by  the 
case  of  Skipwith  v.  CuDningham,  supra,  al- 
though it  was  held  in  the  former  case  that 
where  all  the  creditors  agreed  that  the  as- 
signment should  not  be  adopted,  but  should 
become  inoperative  on  the  expiration  of  the 
time  fixed  for  signing  the  same,  after 
which  a  new  assignment  should  be  made 
with  other  provisions,  a  creditor  who 
executed  the  assignment  on  the  day  be- 
fore the  expiration  of  the  time  allowed 
therein  for  assent  of  creditors,  for  the  pur- 
pose of  preserving  for  all  the  creditors  any 
benefit  that  might  result  from  the  assign- 
ment, could  not  in  equity  obtain,  by  such 
act,  an  advantage  over  the  other  creditors. 

The  theory  on  which  the  Pennsylvania 
court  sustains  tlie  validity  of  an  assign- 
ment containing  provisions  for  the  release 
of  the  debtors  is  well  set  forth  in  Thomas 
y.  Jenks,  5  Rawle,  221.  In  that  case  it  was 
said:  "It  is  difficult,  at  a  glance,  to  recon- 
cile the  mind  to  the  decisions  in  support  of 
these  conditional  assignments  in  any  case, 
or  comprehend  how  a  conveyance  which  puts 
the  debtor's  property  beyond  his  creditor's 
reach  except  on  terms  prescribed  by  him- 
self can  be  anything  else  than  an  act  to  'de- 
lay, hinder,  and  defraud/  within  the  pur- 
view of  the  13  Elizabeth.  On  the  other 
hand,  where  the  object  is  in  truth  distribu- 
tion, and  not  hindrance,  the  supervening 
delay  being  that  incidental  to  the  process,  it 
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is  not  easy  to  point  out  a  defect  in  the  argu- 
ment on  which  they  have  been  sustained. 
.  .  .  The  difficulty  is  to  understand  how 
he  may  lawfully  manage  his  right  to  give  a 
preference  in  such  a  way  as  to  secure  an 
advantage  to  himself  in  the  release  of  his 
person  and  future  earnings.  And  the  solu- 
tion of  it  is  found  in  the  arbitrary  control 
over  the  order  of  payment  allowed  him  by 
the  common  law,  and  not  restrained  by  the 
13  Elizabeth,  which,  suff'ering  him  to  post- 
pone any  creditor  to  the  rest,  makes  partici- 
pation of  the  fund  before  those  he  may 
choose  to  prefer  are  served,  not  so  much 
matter  of  right  as  of  favor.  To  let  a  credi- 
tor in  among  the  first,  therefore,  though  on 
condition  that  he  release  the  unpaid  residue 
of  his  debt,  may  be  to  do  him  a  favor  in- 
stead of  a  wrong,  which  may  consequently 
be  extended  to  him  on  terms,  or  not  at  all. 
Having  an  unquestionable  power  of  prefer- 
ence of  which  he  is  the  absolute  master,  it 
follows  that  he  may  set  his  price  on  it,  pro- 
vided that  it  be  not  a  reservation  of  part  of 
the  effects  for  himself,  or  anything  that 
would  carry  his  power  beyond  mere  prefer- 
ence." 

In  sustaining  the  validity  of  an  assign- 
ment which  provided  that  a  certain  class 
of  creditors  should  participate  only  on  con- 
dition of  releasing  the  debtor,  the  residue 
of  the  property  to  revert  to  the  assignor, 
tlie  court  in  Mechanics'  Bank  v.  Gorman,  8 
Watts  &  S.  304,  said  that  the  reason  for  so 
holding  was  that  the  property  was  no  lesa 
accessible  to  such  creditors  when  a  second 
time  in  the  hands  of  the  debtor  than  before 
he  parted  with  it. 

The  validity  of  an  assignment  exacting 
releases  was  apparently  assumed  in  Sheep- 
shanks T.  Cohen,  14  Serg.  k  R.  35,  where  it 
was  held  that  a  creditor  who  had  not  exe- 
ciited  a  proper  release  was  not  entitled  to 
share  in  the  property. 

In  the  early  case  of  Lippincott  v.  Barker, 
2  Binn.  174,  4  Am.  Dec.  433,  where  an  as- 
signment was  made  for  the  benefit  of  such 
creditors  as  should  within  a  stated  time  ex- 
ecute a  general  release  of  the  debtor,  and 
the  creditors  at  a  meeting  at  which  all  but 
one  or  two  were  present,  without  dissent. 
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We  shall  accordingly  confine  ourselves  to 
the  points  thus  argued  in  the  brief,  treating 
as  abandonment  all  assignments  not  thus 
argued  in  accordance  with  the  well-settled 
practice  of  this  court.  The  case  being  one 
properly  triable  to  a  jury,  the  findings  of 
fact  have  the  force  of  the  verdict  of  a  jury, 
and,  no  motion  for  a  new  trial  having  been 
made,  the  sufiiciency  of  the  evidence  to  sup- 
port the  findings  is  not  in  question.  The 
cause  is  here  on  appeal,  therefore,  for  the 
review  only  of  alleged  errors  of  law  occur- 
ring at  the  trial  (Hedderich  v.  Hedderich, 
18  N.  D.  488,  123  N.  W.  276),  and,  as  before 
stated,  only  those  alleged  errors  will  be 
noticed  which  are  argued  in  the  brief. 

This   brings   us  to   appellant's   first  con- 
tention.   The  so-called  trust  deed,  and  which 


appellant  contends  is  valid  and  operated  to 
transfer  title  to  the  plaintiff,  is  as  follows: 

This  agreement,  made  and  entered  into 
in  duplicate  this  13th  day  of  August,  1909, 
by  and  between  Wellington  L  Ginther,  of 
Drake,  North  Dakota,  party  of  the  first 
part,  and  C.  D.  MacLaren,  of  St.  Paul, 
Minnesota,  party  of  the  second  part,  wit- 
nesseth:  Whereas,  the  party  of  the  first 
part  is  indebted  to  sundry  and  divers  per- 
sons in  large  amounts,  and  is  unable  to  pay 
and  discharge  said  indebtedness  as  the  same 
becomes  due,  and  desires  to  place  his  prop- 
erty in  the  hands  of  the  party  of  the 
second  part  to  be  realized  upon  in  the  best 
manner  possible,  and  the  proceeds  there- 
from distributed  ratably   among  his  cred- 


agreed  to  the  terms  of  the  assignment,  and 
possession  of  the  property  was  delivered  to 
the  assignee,  it  was  held  that  the  assign- 
ment was  valid,  and,  since  the  property  was 
thereby  vested  immediately  in  the  assignee, 
it  could  not  be  attached  by  a  creditor  on 
judgment  obtained  against  the  debtor  after 
such  assent  to  the  terms  of  the  assignment, 
but  before  any  of  the  creditors  had  actually 
signed  the  release.  The  court  expressed 
doubt  as  to  the  validity  of  an  assignment  in 
general  made  without  the  privity  of  credi- 
tors, and  excluding  all  who  do  not  execute 
releases,  but  in  this  instance  concluded  that 
those  creditors  who  had  assented  to  the  as- 
signment, and  whose  debts  were  more  than 
sufficient  to  absorb  the  property,  were  en- 
titled to  the  benefit  of  the  assignment  from 
the  time  of  their  assent  thereto. 

In  Bayne  v.  Wylie,  10  Watts,  309,  it  was 
held  that  an  assignment  was  invalidated  by 
reason  of  the  exaction  of  a  particular  form 
of  release. 

While  the  validity  of  an  assignment  ex- 
acting releases  was  upheld  in  Livingston  v. 
Bell,  3  Watts,  198,  the  court  indicated  that, 
had  the  matter  not  have  been  governed  by 
previous  decision,  it  would  have  held  other- 
wise. 

In  Todd  V.  Bucknam,  11  Me.  41,  the  court 
stated  that  if  the  assignment  had  provided 
for  an  absolute  release  of  all  claims  against 
the  debtor  in  consideration  of  the  assign- 
ment, it  would  not  have  impaired  its  valid- 
ity. But  the  release  required  in  this  in- 
stance discharged  the  debtor  only  pro  tanto; 
the  above  rule  being  laid  down  in  view  of 
the  objection  that  the  assignment  required  a 
release  of  all  claims  against  the  debtor,  and 
was  therefore  invalid. 

And  in  Canal  Bank  v.  Cox,  6  Me.  395,  it 
was  held  that  an  assignment  was  not  inval- 
idated by  a  provision  requiring  creditors 
who  held  negotiable  paper  drawn  by  the 
debtor  to  release  not  only  the  debtor,  but 
his  indorsers. 

But  the  rule  in  Maine  was  changed  by 
statute  in  1836,  making  assignments  con- 
taining provisions  for  a  release  invalid. 
Pearson  v.  Crosby,  23  Me.  261;  Wheeler  v. 
Evans,  26  Me.  135. 
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The  validity  of  an  assignment  exacting  re- 
leases seems  to  have  been  conceded  in  Sad- 
lier  V.  Fallon,  4  R.  I.  490. 

In  Nightingale  v.  Harris,  6  R.  I.  321,  it 
was  held  that  an  assignment  providing  for 
the  payment  to  certain  classes  of  creditors 
who  should  execute  releases  of  the  debtor, 
of  a  certain  per  cent  of  their  debts,  and  pay- 
ment of  the  residue  to  all  other  creditors, 
was  not  open  to  the  objection  that,  by  re- 
quiring the  release  by  the  classes  mentioned 
upon  payment  of  a  certain  per  cent  of  the 
debt,  a  large  amount  of  the  debtor's  prop- 
erty, so  far  as  it  appeared  from  the  assign- 
ment, might  result  to  him  upon  partial  pay- 
ment only  of  debts,  where  it  appeared  from 
extrinsic  evidence  that  the  property  as- 
signed was  not  sufficient  for  any  of  it  to  re- 
sult to  the  debtor. 

In  Smith  v.  Millett,  11  R.  I.  528,  an  as- 
signment requiring  releases,  and  providing 
that  the  share  of  any  creditor  not  releasing 
the  debtor  should  be  paid  over  to  the  as- 
signor, was  held  valid;  it  being  held  also 
that,  during  the  period  allowed  for  credi- 
tors to  become  parties  to  the  assignment 
and  execute  releases  of  the  debtor,  the  prop- 
erty was  held  in  trust  by  the  assignee,  not 
subject  to  garnishment  before  any  creditors 
had  executed  releases,  but  that  such  releases 
when  executed  were  retroactive. 

In  Niolon  v.  Douglas,  2  Hill,  Eq.  443,  30 
Am.  Dec.  368,  an  assignment  was  held  valid 
as  against  a  nonassenting  creditor,  which 
provided  for  the  payment  of  such  creditors 
as  should  within  a  stated  time  execute  re- 
leases of  the  debtor,  and  excluded  from  the 
benefit  of  the  assignment  all  creditors  who 
refused  to  execute  releases,  the  court  saying 
that  under  the  insolvent  debtor's  act  of  that 
state,  whatever  the  law  was  elsewhere,  a 
debtor  might  law^fully  assign  his  whole  es- 
tate for  the  benefit  of  such  creditors  as 
would  release  him. 

However,  the  effect  of  the  decision  in 
Niolon  V.  Douglas,  supra,  was  limited  to 
assignments  containing  no  reservation  of 
the  surplus  to  the  debtor,  the  court  drawing 
a  distinction  between  a  resulting  and  an 
express  trust, — ^between  cases  where  the 
debtor  has  reserved  a  control  and  given  him- 
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itors:  Now,  therefore,  in  consideration  of 
the  premises  and  the  sum  of  $1  to  him  in 
hand  paid,  the  party  of  the  first  part  does 
hereby  grant,  convey,  assign,  transfer,  and 
deliver  unto  the  party  of  the  second  part, 
as  trustee,  all  of  that  stock  of  hardware, 
tinware,  leather,  and  other  findings,  har- 
ness, tinner's  tools,  machinery,  and  other 
personal  property  belonging  to  him  and 
contained  in  and  about  that  certain  store 
building  located  in  the  village  of  Drake, 
North  Dakota,  and  situated  upon  the  south 
half  of  lot  11,  and  all  of  lot  12,  in  block  2, 
of  the  village  of  Drake,  in  the  coimty  of 
McHenry  and  state  of  North  Dakota,  in- 
cluding book  accounts  and  books  of  account, 
bills  receivable,  choses  in  action.  Also  to 
convey   by   proper  deed   of  conveyance   all 


his  interest  in  the  above-described  lots  and 
the  buildings  situated  thereon,  to  have  and 
to  hold  the  same  and  all  thereof,  as  trustee, 
for  the  use  and  purpose  following:  To  con- 
vert said  personal  property  into  cash  in 
such  manner  as  in  his  judgment  will  be  for 
the  best  interest  of  all  parties  concerned, 
and  for  that  purpose  party  of  the  second 
part  is  hereby  authorized  to  continue  the 
business  of  the  party  of  the  first  part  at 
said  village  of  Drake,  so  long  as  it  shall 
seem  profitable  so  to  do,  and  for  that  pur- 
pose may  use  proceeds  from  sales  and  col- 
lections to  buy  new  goods  to  replenish  the 
stock,  and  out  of  the  proceeds  of  the  sales 
of  the  property  and  collection  of  accounts 
to  pay,  first,  the  reasonable  charges  and 
expenses  for  creating  and  administering  the 


self  a  preference  over  his  creditors,  and 
those  in  which  he  had  surrendered  all,  in 
terms  which  give  them  a  preference  over 
him, — and  saying  that  in  the  latter  case  if 
a  trust  results  tne  remedy  of  unpaid  cred- 
itors is  to  be  let  in  to  an  account  of  the  sur- 
plus in  the  trustces's  hands. 

The  validity  of  an  assignment  exacting 
releases  appears  to  have  been  assumed  in 
Pfeifer  v.  Dargan,  14  S.  C.  44,  where  a  cred- 
itor who  had  failed  to  execute  a  release  was 
held  not  entitled  to  share  in  the  property 
in  the  possession  of  tlie  assignee. 

In  Joas  V.  Jordan,  21  S.  D.  379,  113  N. 
W.  73,  an  assignment  providing  for  the 
payment  of  such  creditors  as  became  par- 
ties thereto  and  discharged  the  debtor,  the 
surplus  to  be  repaid  to  the  assignor,  was 
held  valid  not  as  a  general  assignment 
within  the  meaning  of  the  statute  author- 
izing a  general  assignment  for  creditors,  in 
which  case  the '  property  should  become  a 
trust  fund,  and  should  "inure  to  the  benefit 
of  all  the  creditors  in  proportion  to  their 
respective  claims;"  but  as  an  assignment 
in  the  nature  of  a  security  for  the  benefit 
of  assenting  creditors,  authorized  by  a 
statute  providing  that  a  debtor  might  pay 
one  creditor  in  preference  to  another,  or 
give  a  creditor  security  for  the  payment  of 
his  demands  in  preference  to  another  cred- 
itor. 

In  Texas  it  is  provided  by  statute  that 
the  debtor  may  make  an  assignment  for  the 
benefit  of  such  creditors  only  as  will  con- 
sent to  accept  their  proportional  share  of 
the  estate  and  discharge  the  debtor  from 
their  respective  claims,  and  in  such  case  the 
benefits  of  the  assignment  shall  be  limited 
to  the  creditors  consenting  thereto;  and 
that  such  creditors  shall  execute  to  the  as- 
signee, upon  payment  under  the  assignment, 
a  release  of  their  claim.  Hudson  v.  Willis, 
65  Tex.  694,  holding  that  under  the  statute 
a  creditor  who  had  assented  to  the  assign- 
ment was  precluded  from  recovering  the 
balance  of  his  debt  from  the  assignor, 
whether  he  signed  a  release  or  not,  and  also 
that  a  creditor  who  had  executed  a  release 
could  not  avoid  its  effect,  because  of  the 
fact  that  a  dividend  had  been  paid  to  a 
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third  party  and  by  him  credited  to  the  re- 
leasor. ' 

In  support  of  the  rule  that  at  common 
law  an  assignment  which  exacts  releases  as 
a  condition  of  sharing  in  the  property  is 
valid,  the  court  in  Patty-Joiner  &  £.  Co.  v. 
Cummins,  93  Tex.  508,  57  S.  W.  566,  said: 
'^Since  the  debtor  may  directly  appropriate 
his  property  to  satisfy  or  secure  any  one  or 
more  of  his  debts,  leaving  others  unsatisfied 
and  unsecured,  we  fail  to  see  how  a 
creditor  is  injured  oy  an  assignment  which 
exacts  releases  from  those  who  accept 
under  it.  If  the  assignor  could  have  pre- 
ferred those  who  may  see  fit  to  accept  by 
transferring  his  property  to  satisfy  or  se- 
cure their  debts,  without  making  any  pro- 
vision whatever  for  his  other  creditors,  how 
can  the  creditor  who  declines  to  accept  such 
a  deed  of  assignment  complain,  when  the  as- 
signor may  accomplish  the  same  result  by 
a  mortgage  in  which  the  beneficiaries  are 
expressly  named?  If  it  be  urged  that  it  is 
rigorous  and  unjust  to  a  creditor  to  force 
him  to  release  the  debtor  as  a  condition  of 
his  participation  in  the  proceeds  of  the  as- 
signed estate,  the  answer  is  that  he  is  not 
compelled  to  accept,  and  that,  if  he  de- 
clines to  do  so,  he  is  in  no  worse  position 
than  if  the  debtor  had  directly  applied  the 
property  to  the  payment  or  the  securing  of 
the  debts  of  those  who  may  accept.  That 
they  are  required  to  release  does  not  affect 
him  injuriously.  It  rather  inures  to  his 
benefit.  In  so  far  as  debts  are  discharged 
by  releases,  the  volume  of  the  indebtedness 
of  the  assignor  is  diminished  to  the  extent 
of  the  debts  so  released;  and  this  is  clearly 
to  the  advantage  of  the  remaining  creditors, 
since  it  increases  their  chance  of  securing 
their  claims  from  the  future  acquisitions  of 
the  assignor." 

In  Patty-Joiner  &  E.  Co.  v.  Cummins, 
supra,  it  was  held  that,  although  in  so  far 
as  a  state  insolvent  law  provided  for  a  re- 
lease by  creditors,  it  was  suspended  by  the 
Federal  bankrupt^  act,  yet  that  an  assign- 
ment made  under  the  state  law,  and  exact- 
ing a  release  of  the  debtor,  was  not  invalid, 
except  as  against  proceedings  taken  under 
the  bankruptcy  act;  and  that  therefore  the 
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trust  hereby  created.  Second,  to  pay  in 
full  the  debts  and  liabilities  of  the  party 
of  the  first  part,  if  sufficient  shall  be  real- 
ized from  the  property  so  to  do,  and  if  not, 
to  distribute  the  proceeds  of  said  property 
ratably  among  the  creditors  of  the  party 
of  the  first  part  as  shall  consent  to  this 
trust  agreement,  and  shall  agree,  in  con- 
sideration of  the  benefits  accruing  to  them 
thereunder,  to  absolve  and  discharge  the 
party  of  the  first  part  from  any  and  all 
liability.  Third,  if  there  should  be  any 
residue  of  the  property  after  making  the 
disbursements  and  payments  aforesaid,  to 
repay  or  return  to  the  party  of  the  first 
part  all  property  then  remaining  in  the 
hands  of  the  party  of  the  second  part.  The 
party  of  the  first  part,  in  consideration  of 
the  premises  and  the  benefits  to  be  derived 


under  this  trust  agreement,  further  agrees 
to  and  with  the  party  of  the  second  part, 
that,  as  soon  and  whenever  the  order  of  the 
district  court  of  Ransom  county.  North 
Dakota,  dated  August  5th,  1909,  entered 
in  the  action  of  Ginther  v.  Ginther,  restrain- 
ing the  party  of  the  first  part  from  dis- 
posing of  his  real  property,  shall  be  vacated, 
the  party  of  the  first  part  will,  by  proper  con- 
veyance, convey  to  the.  party  of  the  second 
part  all  his  right,  title,  and  interest  in  and 
to  the  real  estate  now  owned  by  him,  or  in 
which  he  has  any  interest,  except  the  family 
homestead.  In  witness  whereof,  the  parties 
have  hereunto  set  their  hands  the  day  and 
year  first  above  written. 

Wellington  I.  Ginther. 

G.  D.  MacLaren. 


property  assigned  was  not  subject,  in  the 
hands  of  the  assignee,  to  garnishment  by  a 
nonassenting  creditor. 

And  an  assignment  made  under  a  state 
statute,  barring  creditors  participating  there- 
in from  further  prosecution  of  their  claims, 
was  held  valid  in  Boese  v.  King,  108  U.  S. 
379,  27  L.  ed.  760,  2  Sup.  Ct.  Rep.  765, 
affirming  78  N.  Y.  471,  so  as  to  pass  title  to 
the  assignee,  as  against  a  receiver  of  the 
debtor's  property  subsequently  obtained  by 
creditors,  even  though  before  the  assignment 
the  statute  was  suspended  by  the  Federal 
bankruptcy  act,  so  long  as  no  proceedings 
in  bankruptcy  were  taken  against  the  debt- 
ors. 

In  McAvoy  y.  Jennings,  44  Wash.  79,  87 
Pac.  53,  an  assignment  by  a  firm  was  held 
valid  which  provided  for  payment  of  certain 
creditors  on  condition  of  their  executing 
releases  of  the  debtors.  The  decision  was 
placed  on  the  ground  that  a  debtor  could 
give  a  preference,  that  the  attacking  cred- 
itor, who  was  named  in  the  list  of  creditors 
among  whom  the  property  should  be  di- 
vided, could  not  have  questioned  its  validity 
had  he  not  been  one  of  such  creditors,  and 
that,  by  placing  him  among  the  creditors 
named,  he  was  in  no  better  position  than 
he  would  otherwise  have  been,  to  question 
the  validity  of  the  assignment. 

While  holding  that  an  assignment  was 
not  on  its  face  fraudulent  as  against  a  non- 
assenting  creditor,  because  it  required  a 
release  of  the  debtor  as  a  condition  of  shar- 
ing in  the  property,  the  court  in  Clarke  v. 
Figgins,  27  W.  Va.  663,  held  that  the  as- 
signment in  question  was  fraudulent  in  fact, 
in  that  the  debtor,  who  was  a  merchant,  had 
bought  shortly  before  the  assignment  a 
large  amount  of  goods  on  credit,  had  sold 
them  at  less  than  their  value  for  cash,  and 
had  failed  to  account  for  the  proceeds. 

In  Halsey  v.  Fairbanks,  4  Mason,  206, 
Fed.  Cas.  No.  5,964,  an  assignment  exacting 
releases  of  assenting  creditors  was  held 
valid.  But  in  so  holding  Judge  Storey  said 
that  he  yielded  to  what  seemed  the  weight 
of  authority,  and  that  if  the  question  were 
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new,  his  inclination  would  be  against  the 
validity  of  such  assignment. 

In  Pearpoint  v.  Graham,  4  Wash.  C.  C. 
232,  Fed.  Cas.  No.  10,877,  in  upholding  the 
validity  of  an  assignment  providing  for 
payment  of  creditors  who  within  sixty  days 
executed  a  full  release  of  the  debtors,  the 
court  said  that  it  was  undeniable  that  an 
assignment  in  trust  for  such  creditors  as 
should  release  their  debts  was  founded  upon 
a  good  and  valuable  consideration,  and  the 
only  inquiry  was  whether  it  was  bona  fide; 
and  that  it  was  easy  to  imagine  cases  in 
which  the  fairness  of  such  an  assignment 
might  be  justly  questioned,  as,  for  in- 
stance, where  no  time  was  limited,  or  a  very 
distant  period  named,  for  creditors  to  com- 
ply with  the  conditions ;  but  where  a  reason- 
able time  was  limited  for  accepting  the  as- 
signment, there  was  no  reason  for  imputing 
fraud  to  such  a  transaction;  that  wnile  it 
was  true  that  during  that  period  the  prop- 
erty is  or  may  be  protected  from  the  claims 
of  creditors,  it  is  so  protected  for  the  benefit 
of  those  very  creditors,  and  consequently 
for  an  honest  purpose,  and  the  assignment 
could  not  be  said  to  be  made  with  intention 
to  defraud  or  delay  creditors,  when  its  pro- 
fessed object  was  to  put  it  in  the  power  of 
the  creditors  to  accept  or  reject  the  bene- 
fits intended  for  them,  and  in  the  latter 
case  to  leave  the  property  subject  to  their 
rights  in  like  manner  as  it  would  have  been 
hfui  the  assignment  not  been  made. 

Following  the  decisions  in  Virginia,  where 
the  assignment  was  made  and  where  the 
parties  thereto  resided,  the  court  in  Wick- 
ham  v.  Dillon,  Fed.  Cas.  No.  17,612,  upheld 
the  validity  of  an  assignment  which  pro- 
vided, first,  for  the  payment  of  such  cred- 
itors, as  leased  the  debtor,  and  second, 
for  the  payment  of  other  creditors,  it  being 
said  that  to  set  aside  such  an  assignment 
as  fraudulent  was  really  to  deny  the  right 
of  a  debtor  to  prefer  creditors. 

Follbwing  the  decision  in  the  case  of 
Dockray  v.  Dockray,  2  R.  I.  547,  the  court  in 
Heydock  v.  Stanhope,  1  Cu  i.  C.  C.  471,  Fed. 
Cas.  No.  6,445,  held  that  an  assignment  was 
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It  will  be  noticed  that  such  alleged  as- 
sigDment  or  trust  deed  does  not  purport  on 
its  face  to  transfer  to  the  trustee  all  of 
the  property  owned  by  the  said  Ginther, 
but  merely  "all  of  that  stock  of  hardware, 
tinware,  leather,  and  other  findings,  har- 
ness, tinner's  tools,  machinery,  and  other 
personal  property  belonging  to  him  and 
contained  in  and  about  that  certain  store 
building  located  in  the  village  of  Drake, 
and  situated  upon  the  south  half  of  lot  11, 
and  all  of  lot  12,  in  block  2,  in  the  village 
of  Drake  .  •  .  including  accounts  and 
books  of  account,  bills  receivable,  choses  in 
action."  And  the  said  Ginther  therein 
agrees  to  convey  by  proper  deed  of  convey- 
ance all  his  interest  in  the  above-described 
lots  and  the  building  situated  thereon.  The 
trustee  is  therein  authorized  to  convert  said 


property  into  cash  "in  such  manner  as  in 
his  judgment  will  be  for  the  best  interest 
of  all  parties  concerned,  and  for  that  pur- 
pose the  party  of  the  second  part  is  hereby 
authorized  to  continue  the  business  of  the 
party  of  the  first  part,  ...  so  long  as 
it  shall  seem  profitable  so  to  do,  and  for 
that  purpose  may  use  proceeds  from  sales 
and  collections  to  buy  new  goods  to  re- 
plenish the  stock,  and  out  of  the  proceeds 
of  the  sales  of  the  property  and  collection 
of  accounts  to  pay,  first,  the  reasonable 
charges  and  expenses  for  creating  and  ad- 
ministering the  trust  hereby  created. 
Second,  to  pay  in  full  the  debts  and  liabili- 
ties of  the  party  of  the  first  part,  if  suffi- 
cient shall  be  realized  from  the  property  so 
to  do,  and  if  not,  to  distribute  the  proceeds 
^  of  said  property  ratably  among  the  creditors 


not  invalidated  by  reason  of  the  exaction  of 
a  release  by  creditors,  and  a  provision  that 
the  share  of  any  creditor  refusing  to  dis- 
charge the  debtor  should  be  paid  to  the  as- 
aignor. 

In  Brashear  v.  West,  7  Pet.  608,  8  L.  ed. 
SOI,  Chief  Justice  Marshall,  although  stat- 
ing that  he  was  far  from  being  satisfied, 
upon  general  principles,  that  an  assignment 
ought  to  be  sustained  which  provided  that 
no  creditor  should  be  entitled  to  receive  any 
part  or  dividend  of  the  property  conveyed 
unless  within  ninety  days  he  executed  a  full 
release  of  his  claim  against  the  debtor,  sus- 
tained the  validity  of  the  assignment,  in 
view  of  the  decisions  to  a  similar  effect  by 
the  courts  of  Pennsylvania,  where  the  as- 
signment was  made. 

Under  the  Texas  statute  authorizing  a 
debtor  to  make  an  assignment  for  the  bene- 
fit of  such  creditors  only  as  would  consent 
to  accept  their  proportional  share  of  the 
estate  and  discharge  the  debtor,  the  validity 
of  an  assignment  requiring  releases  was  up- 
held in  Cunningham  v.  Norton,  125  U.  S.  77, 
.31  L.  ed.  624,  8  Sup.  Ct.  Rep.  804,  the  prin- 
cipal question  discussed,  however,  being  as 
to  the  effect  of  a  provision  that  the  surplus 
after  paying  assenting  creditors  should  be 
paid  to  the  assignor. 

See  also  Maryland  cases  and  Hatch  v. 
"Smith,  Haven  v.  Richardson,  Downes  v.  Par- 
shall,  under  I.  a,  1,  supra,  and  Minnesota 
'Cases  under  lY.  b,  infx^. 

b.  As  to  assenting  creditors  and  other 

parties. 

The  rule  is  well  established,  even  in  those 
jurisdictions  denying  the  validity  as  to  non- 
assenting  creditors  of  an  assignmnet  exact- 
ing releases,  that  such  assignments  are 
valid  as  to  assenting  creditors  and  other 

?artie8  thereto.  White  v.  Banks,  21  Ala. 
05,  56  Am.  Dec.  283;  Van  Winkle  v.  M'Kee, 
7  Mo.  435;  Burrows  v.  Alter,  7  Mo.  424; 
Therasson  v.  Hickok,  37  Vt.  454;  Roff  v. 
Roff,  3  N.  J.  L.  418o;  Fiske  v.  Carr,  20  Me. 
301.  Indeed,  it  has  been  said  that  in  all 
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jurisdictions  an  assignment,  although  ex- 
acting releases,  is  valid  as  between  the  par- 
ties, and  can  be  assailed  only  by  creditors 
who  do  not  consent  to  its  provision,  and 
whose  rights  are  thereby  prejudiced.  Re 
Courtenay  Mercantile  Co.  186  Fed.  352, 
affirmed  in  114  C.  C.  A.  328,  194  Fed.  368. 

Without  deciding  whether  an  assignment 
exacting  releases  by  creditors  as  a  condi- 
tion of  preference  was  invalid  as  to  non- 
assenting  creditors,  the  court  in  Jones  v. 
Dougherty,  10  Ga.  273,  held  that  the  as- 
signee, who  had  ratified  the  assignment  by 
accepting  the  trust,  was  estopped  from 
questioning  its  validity. 

In  Conkling  v.  Carson,  11  111.  503,  where 
an  assignment  contained  a  provision  requir- 
ing assenting  creditors  to  release  the  debtor 
from  further  liability,  the  court  said  that 
the  assignment  was  not  absolutely  void,  but 
was  fraudulent  per  ae  as  to  existing  cred- 
itors, and  liable  to  be  avoided  by  them  and 
by  them  only;  that  as  between  the  parties 
it  was  valid;  that  the  title  to  the  property 
passed  to  the  assignee,  subject  to  be  de- 
feated by  creditors;  and  that  a  sale  by  the 
assignee  to  a  bona  fide  purchaser  before  the 
creditors  had  pursued  their  legal  remedies 
would  be  valid  and  effectual. 

And  in  Bigelow  v.  Baldwin,  1  Gray,  245, 
in  construing  the  effect  of  an  assignment  re- 
quiring a  release,  as  regards  a  creditor  who 
had  become  a  party  thereto,  it  was  said  that 
the  assignment  was  voidable  only,  not  void, 
and  the  creditor  was  bound  thereby. 

In  Hastings  v.  Belknap,  1  Denio,  190, 
also,  it  was  said  that,  assuming  that  an 
assignment  was  fraudulent  as  against  non- 
assenting  creditors,  on  account  of  provi- 
sions for  release  of  the  debtor,  it  was  valid 
as  between  the  parties,  and  could  not  be 
impeached  except  by  a  judgment  creditor. 

Creditors  who  were  informed  of  the  con- 
ditions of  the  assignment,  one  of  which  was 
that  the  assignor  should  be  released  from 
further  obligation,  and  without  reservation 
accepted  their  pro  rata  share  from  the  as- 
signee, although  they  had  not  signed  the 
assignment,  were  held  in  Wallace  v.  Cum- 
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of  the  party  ol  the  first  part  as  shall  con- 
sent to  this  trust  agreement,  and  shall 
agree,  in  consideration  of  the  benefits  ac- 
cruing to  them  thereunder,  to  absolve  and 
discharge  the  party  of  the  first  part  from 
any  and  all  liability.  Third,  if  there  should 
be  any  residue  of  the  property  after  mak- 
ing the  disbursements  and  payments  afore- 
said, to  repay  or  return  to  the  party  of  the 
first  part  all  property  then  remaining  in 
the  hands  of  the  party  of  the  second  part." 
Counsel  for  appellant  contend  that  these 
various  conditions  or  stipulations  in  the 
trust  deed  do  not  aflfect  its  validity  as  a 
general  assignment  for  the  benefit  of  cred- 
itors, citing  and  relying  upon  certain  pro- 
visions of  our  Code,  and  also  upon  certain 
cases  decided  in  other  states.       Their  con- 


tention is  of  a  dual  nature,  as  we  nnder- 
stand  their  brief.  They  assert,  first,  tiiat 
under  the  common  law,  which  must  control 
in  the  absence  of  any  statutory  provisioiu 
regulating  the  form  and  provisions  of  as- 
signments for  the  benefit  of  creditors,  the 
instrument  is  valid  upon  its  face;  and, 
second,  that  such  instrument  is  in  any  event 
not  a  general  assignment  for  the  benefit 
of  creditors,  but  a  mere  security  transac- 
tion, wherein  the  debtor  exercised  his  legal 
right  to  prefer  certain  of  his  creditor.^, 
citing  and  relying  upon  the  case  of  Joas  v. 
Jordan,  21  S.  D.  379,  113  N.  W.  73,  and  Mc 
Avoy  V.  Jennings,  44  Wash.  79,  87  Pac.  53. 
After  due  consideration  we  find  ourselres 
unable  to  concur  in  either  of  such  conten- 
tions.   By  the  overwhelming  weight  of  au- 


ming,  27  La.  Ann.  631,  precluded  from  re- 
covering from  the  assignor  the  balance  of 
their  debts. 

Where  certain  property  was  conveyed  to 
a  trustee  to  pay  releasing  creditors,  it  was 
held  in  McAvoy  v.  Jennings,  39  Wash.  109, 
81  Pac.  77,  that  a  creditor  who  was  a  party 
to  the  transfer  was  precluded  from  attack- 
ing it  as  fraudulent. 

In  Lucy  v.  Freeman,  93  Minn.  274,  101 
N.  W.  107,  it  was  held  that  an  assignment 
which  required  releases,  but  did  not  conform 
to  the  statutory  requirements,  was  valid  as 
between  the  parties,  as  a  common-law  as- 
signment, the  statute  providing  that  assign- 
ments shall  be  void  unless  certain  conditions 
were  complied  with,  being  regarded  as  sim- 
ply rendering  assignments  voidable  at  the 
election  of  creditors. 

In  Watkinson  v.  Inglesby,  5  Johns.  386, 
it  was  held  a  good  defense  to  an  action  on 
notes  that  the  makers,  pursuant  to  an  agree- 
ment with  their  creditors,  including  the 
plaintiff,  had  assigned  certain  proper^  for 
the  benefit  of  creditors,  in  consideration  of 
which  the  plaintiff  and  other  creditors 
agreed  to  and  did  accept  the  property  in 
full  satisfaction  of  their  claims. 

Where  there  was  a  parol  agreement 
among  the  creditors  present  at  the  time  of 
the  execution  of  the  assignment,  although 
not  inserted  in  the  assignment,  that  cred- 
itors who  accepted  any  portion  of  the  pro- 
ceeds assigned  released  their  claims,  the  as- 
signment being  regarded  as  payment  in  full 
of  all  who  accepted  any  part,  it  was  held  in 
Aiken  v.  Price,  Dud.  L.  50,  that  a  creditor 
who  was  absent  at  the  time  the  agreement 
was  made,  but  who  upon  his  return  ex- 
pressed satisfaction  with  being  placed  on 
an  equality  with  the  other  creditors,  and 
whose  attachment,  with  theirs,  was  dis- 
solved, was  bound  by  the  condition,  al- 
tliough  he  did  not  know  thereof,  and  his 
debt  was  discharged  by  receipt  of  his  share 
of  the  property  under  the  assignment.  The 
decision  appears  to  be  placed  upon  the 
ground  that  the  creditor  could  bind,  and  in 
this  instance  had  bound,  himself  by  the 
terms  made  with  the  other  creditors,  al- 
though not  expressly  informed  thereof. 
50  L.R.A.(N.S.) 


In  Haijek  v.  Luck,  96  Tex.  517,  74  S.  W. 
305,  it  was  held  that,  even  if  the  Texas 
statute  authorizing  an  assignment  by  a 
debtor  of  his  propeH;y  for  the  benefit  of  such 
creditors  only  as  discharged  the  debtor  was 
suspended  by  the  passage  of  the  Federal 
bankruptcy  act,  such  an  assignment  was 
valid  at  common  law  as  to  an  acoepting^ 
creditor,  so  as  to  prevent  him  from  recoT- 
ering  from  the  debtor  the  balance  of  fa  is 
debt. 

Where  a  creditor  accepted  dividends 
under  an  assignment  made  by  the  surviving 
member  of  a  firm,  the  court  in  Roberson  v. 
Tonn,  76  Tex.  535,  13  S.  W.  385,  held  that 
it  was  unnecessary  to  consider  the  validity 
of  the  assignment,  which  exacted  releases, 
since,  by  receiving  the  dividends,  the  cred- 
itor was  precluded  from  controverting  the 
validity  of  the  assignment. 

In  Smith  v.  Woodruff,  1  Hilt-  462,  while 
an  assignment  exacting  releases  and  con- 
veying only  part  of  the  debtor's  property 
was  regarded  as  invalid,  it  was  held  that, 
as  the  debtor  himself  could  not  recover  the 
property  from  the  assignee,  his  receiver 
was  not  entitled  to  a  recovery  thereof. 

But  in  Carter  v.  Connell,  1  Whart.  892, 
it  was  held  that  a  release  executed  under 
an  assignment  was  void  where  the  property 
was  assigned  to  dormant  partners  of  the 
assignor,  who  were  represented  as  creditors, 
the  fact  of  partnership  being  concealed. 

Under  the  Maine  statute  of  1836,  an  as- 
signment containing  a  provision  for  release 
of  the  debtor  ieas  held  invalid  even  as  be- 
tween the  parties  thereto,  so  that  a  creditor 
who  assented  to  the  assignment  is  not  pre- 
vented by  a  release  therein  from  recovering 
from  the  debtor,  although  he  has  leceiTcd 
dividends  under  the  assignment.  Vose  v. 
Holcomb,  31  Me.  407. 

But  under  the  Maine  st&tute  of  1844,  as- 
signments containing  provisions  for  the  re- 
lease of  the  debtor  are  not  void  as  between 
the  parties  thereto,  although  a  creditor  who 
has  become  a  party  to  the  assignment  may 
avoid  the  effect  of  a  release  therein  if  the 
debtor  before  the  execution  of  the  aasi|rn- 
ment,  and  in  contemplation  thereof,  made 
conveyances  of  his  property  for  the  purpose 
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thority  such  instrument  is  void  upon  its 
face  as  a  general  assignment  for  the  benefit 
of  creditors.  This  court  construing  a  like 
instniment,  so  held  in  Bangs  v.  Fadden,  5 
N.  D.  02,  64  N.  W.  78,  using  the  following 
language:  "It  is  urged  that  the  assign- 
ment is  void  for  the  reason  that  it  requires 
all  creditors  who  desire  to  receive  any  bene- 
fit from  the  trust  to  release  their  claims 
as  a  condition  of  receiving  any  dividend. 
If  the  instrument  must  be  necessarily  so 
construed,  then  its  invalidity  cannot  be 
doubted.  Both  under  the  settled  rule  of 
law  and  under  the  express  provisions  of  our 
Code  such  an  assignment  is  void."  See 
also  May  v.  Walker,  35  Minn.  194,  28  N. 
VV.  252;  McConnell  v.  Rakness,  41  Minn.  3, 


42  N.  W.  530;  Moore  v.  Bettingen,  116  Minn. 
142,  133  N.  W.  661,  Ann.  Cas.  1913A,  816. 

Even  the  cases  which  uphold  trust  deeds 
requiring  releases  as  a  condition  to  partici- 
pating in  the  benefits  thereof  seem  to  re- 
quire that  such  instrument  on  its  face  must 
purport  to  transfer  all  of  the  debtor's  prop- 
erty (except  such  as  is  exempt)  to  the 
trustee  or  assignee.  May  v.  Walker,  supra. 
The  reasons  underlying  the  common-law 
rule  are  clearly  and  succinctly  stated  by 
the  Minnesota  court  in  the  above  case  as 
follows:  "Though  there  is  some  conflict  of 
opinion,  every  consideration  of  honesty  and 
good  sense  supports  the  proposition  that 
in  assignment  by  an  insolvent  debtor  of  his 
property,  providing,  as  in  the  present  case, 
that  the  proceeds  shall  be  applied  towards 


of  delaying  and  defrauding  his  creditors. 
Doe  V.  Scribner,  41  Me.  277.  It  was  said 
that  in  case  of  such  fraudulent  conveyances 
by  the  debtor,  the  assignees  might  be  en- 
titled to  hold  the  property  in  trust  for  the 
creditors,  while  the  debtor  might  have  so 
acted  as  to  destroy  his  claim  to  be  dis- 
charged from  the  creditors'  demand. 

In  Merritt  v.  Bucknam,  90  Me.  146,  37 
Atl.  885,  where  part  of  the  copromissors  on 
a  note  executed  an  assignment  for  cred- 
itors containing  a  provision  for  present  ^re- 
lease of  the  debtors  from  further  liability, 
it  was  held  that  lin  action  could  not  be 
maintained  on  the  note  against  the  other 
promissors  by  the  payee,  who  had  become  a 
party  to  the  assignment,  but  had  received 
nothing  under  it,  the  release  under  seal  of 
part  of  the  joint  promissors  being  a  dis- 
charge of  all. 

In  a  number  of  cases  the  validity  of  an 
assignment  exacting  releases,  as  between 
the  parties  and  assenting  creditors,  was  ap- 
parently assumed,  the  question  discussed 
being  as  to  the  enect  of  the  assignment,  or 
the  construction  or  validity  of  the  partic- 
ular release.  Among  possibly  other  cases 
of  this  kind  are  the  following:  Nichols  v. 
Arnold,  8  Pick.  172;  Averill  v.  Lyman,  18 
Pick.  346;  Pierce  v.  Parker,  4  Met.  80; 
Dickinson  v.  Metacomet  Nat.  Bank,  130 
Mass.  132;  Hewlett  v.  Cutler,  137  Mass. 
285;  National  Union  Bank  v.  Copeland,  141 
Mass.  257,  4  N.  E.  794;  West  Boylston  Mfg. 
Co.  V.  Searle,  15  Pick.  225;  Hosack  v.  Rog- 
ers, 6  Paige,  415  Bruen  v.  Marquand,  17 
•lohns.  58;  Ludwig  v.  Highley,  5  Pa.  132; 
Steel  V.  Tuttle,  15  Serg.  &  R.  240  (where 
the  question  was  whether  there  had  been  a 
delivery  of  the  release) ;  Stoddard  v.  Allen, 
1  Rawle,  258;  Matlack's  Appeal,  7  Watts  & 
S.  79;  Scott  V.  Morris,  9  Serg.  k  R.  123 
(where  the  question  was  whether  the  re- 
leasing creditors  of  a  certain  class  were  en- 
titled to  interest  on  their  claims,  the  as- 
signee having  paid  their  claims  in  full  and 
having  sufficient  to  pay  a  part  of  the  inter- 
est) ;  Lewis  V.  Bank  of  Pennsylvania,  3 
Whart.  630;  Hewitt  v.  Darlington  Phos- 
phate Co.  43  S.  C.  5,  20  S.  E.  804  (holding 
that  the  release  was  valid,  and  therefore 
50L.R.A.(N.S.) 


entitled  the  releasing  creditor  to  share  in 
the  property  under  the  assignment,  although 
the  release  did  not  have  a  seal,  was  executed 
by  an  agent  of  the  creditor,  who  was  au- 
thorized in  writing  to  represent  the  cred- 
itor and  to  take  such  steps  as  were  best  for 
the  latter's  interest,  and  through  clerical 
error  omitted  the  word  "release")  ;  Burgiss 
v.  Westmoreland,  38  S.  C.  425,  17  S.  E.  56 
(holding  release  without  seal  valid;  also 
that  release  was'within  the  required  time) ; 
Atlantic  Phosphate  Co.  v.  Law,  45  S.  C. 
606,  23  S.  E.  955  (where  the  issues  were 
whether  the  acceptance  and  release  had  been 
made  in  time,  and  whether  a  release  express- 
ly stating  that  it  was  without  waiver  of 
security  which  the  releasor  held  was  valid, 
the  validity  of  the  release  being  sustained)  ; 
Ragsdale  v.  Winnsboro  Bank,  45  S.  C.  575, 
23  S.  E.  947  (construing  release  under  the 
statute  as  operating  to  discharge  only  the 
assignor,  and  not  his  surety  or  indorser)  ; 
Bank  of  Newberry  v.  Walker,  12  Rich.  L. 
304  (holding  that  under  an  assignment  pro- 
viding that  any  creditor  desiring  to  avail 
himself  of  its  provisions  should,  within  a 
stated  time,  accept  the  same  in  writing  and 
release  all  claims  against  the  assignors,  an 
acceptance  and  release  could  not  be  inferred 
from  the  mere  fact  that  a  creditor  received 
partial  payment  from  the  assignee  on  a 
debt  due  on  a  bond) ;  Whitehill  v.  Dacus, 
49  S.  C.  273,  27  S.  E.  200  (holding  that  a 
creditor  was  not  barred  by  a  release  filed 
too  late,  from  suing  upon  the  original  debt, 
no  benefit  having  been  received  from  the  re- 
lease, and  that  he  was  entitled  to  its  can- 
celation) ;  McElwee  v.  McGill,  57  S.  C.  6, 
35  S.  E.  401 ;  Haynie  v.  Blum,  —  Tex.  Civ. 
-^PP-  — »  28  8.  W.  368  (where  the  question 
was  whether  there  had  been  an  acceptance 
of  the  assignment  within  the  required 
time) ;  Lambert  v.  Jones,  2  Patton  &  H. 
(Va.)  144;  Blodgett  V.  Inglis,  63  Wash.  513, 
115  Pac.  1043,  Ann.  Cas.  1912D,  622  (hold- 
ing that  by  the  discharge  of  one  of  the 
partners  from  liability  for  the  firm  debt,  by 
a  release  in  an  assignment,  the  other  part- 
ners were  discharged )  ;  McMillan  v.  HoUey, 
145  Wis.  617,  130  N.  W.  455;  Banks  v. 
Mackintosh,  27  N.  S.  478;  Biron  v.  Mount, 
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the  payment  of  Us  indebtedness  to  such  of 
his  creditors  only  as  shall  release  their 
claims  against  him,  is,  in  the  absence  of 
express  statute  to  the  contrary,  as  by  a 
bankrupt  law,  or  something  in  the  nature  of 
one,  fraudulent  and  invalid;  and  this,  for 
the  reason  that  it  is  the  duty  of  an  in- 
solvent debtor  to  apply  his  property  to  the 
payment  of  his  debts,  as  far  as  it  will  go, 
without  conditions,  and  without  coercing  his 
creditors  to  surrender  any  part  of  their  just 
claims  against  him  as  the  price  of  receiving 
their  just  share  of  his  estate.  Bennett  v. 
Ellison,  23  Minn.  242;  Grover  v.  Wakeman, 
11  Wend.  187,  25  Am.  Dec.  624;  Burrill,  As- 
signm.  §  195.  Even  wWre  a  common-law 
assignment  with  such  provisions  for  release 
is  tolerated,  the  rule   is   that  it  must  be 


general,  and  not,  aa  in  the  ease  at  bar, 
partial.  The  fraud  and  gross  injustice  of 
permitting  an  insolvent  debtor,  without  a 
surrender  of  all  his  unexempt  property,  to 
coerce  his  creditors  to  a  compromise,  is  ap- 
parent. In  contemplation  of  law,  all  his 
unexempt  property  belongs  to  his  creditors, 
.  .  .  and  to  permit  him  to  put  a  part  of 
it  out  of  their  reach  unless  they  will  sub- 
mit to  his  terms,  and  take  less  than  they 
are  entitled  to,  is  to  permit  him  to  hinder 
and  delay  them  in  the  collection  of  their 
demands  out  of  property  justly  and  legally 
liable  for  the  same,  even  if  a  common-law 
assignment  with  such  provisions  for  release 
be  tolerated  at  all." 

We  entertain  no  doubt  that  as  to  non- 
aasenting  creditors   the  instrument  is  void 


27  L.  J.  Ch.  N.  S.  191,  4  Jur.  N.  S.  43,  24 
Beav.  642. 
See  also  Hurd  v.  Silsby,  under  I.  a,  supra. 

I/.  As  a  condition  of  preference. 

In  the  decisions  in  several  states  it  has 
been  held  that  assignments  are  invalid 
where  releases  are  required  as  a  condition 
of  participating  in  the  property  under  the 
assignment,  but  valid  if  the  release  is  re- 
quired merely  as  a  condition  of  preference 
under  the  assignment,  the  nonreleasing 
creditors  being  entitled  to  share  in  the 
property  after  the  releasing  and  preferred 
creditors  are  paid.  This  appears  to  have 
been  the  rule  in  Alabama  before  changed  by 
statute,  as  indicated  below,  in  Arkansas, 
and  Indian  territory  (the  Arkansas  law 
being  in  force  in  the  territory),  and  in  Ver- 
mont prior  to  the  enactment  of  the  statute 
of  1843.  See  also  Maryland  cases  under 
I.  a,  1,  supra. 

In  West  V.  Snodgrass,  17  Ala.  549,  and 
Orimshaw  v.  Walker,  12  Ala.  101,  assign- 
ments were  held  invalid  which  in  effect  ex- 
cluded nonreleasing  creditors  from  their 
benefits  even  if  a  surplus  remained  after  the 
payment  of  preferred  and  releasing  cred- 
itors. 

But  in  Ashurst  v.  Martin,  9  Port.  (Ala.) 
566,  an  assignment  was  held  valid  which 
provided  for  payment  of  such  creditors  as 
within  a  stated  time  executed  releases  of 
the  debtor,  after  which  other  creditors 
should  be  paid,  the  assignment  being  con- 
strued merely  as  postponing  payment  of 
creditors  who  refused  to  execute  releases 
until  after  payment  of  releasing  creditors. 
But  the  court  regarded  the  question  as  set- 
tled by  authority  in  that  state,  saying  that 
if  it  were  an  open  question  it  would  not 
hesitate  to  decide  that  such  a  stipulation 
for  a  release  was  a  manifest  violation  of 
the  statute  of  frauds,  and  was  so  held  by 
the  weight  of  authority. 

In  both  Orimshaw  v.  Walker  and  West 
V.  Snodgrass,  supra,  the  court,  while  hold- 
ing the  assignments  in  question  invalid  be- 
cause of  the  exclusion  of  nonreleasing  cred- 
itors from  the  surplus,  recognized  the  right 
60  L.RwA.(N.S.) 


in  general  of  a  debtor  to  exact  releases  aa  a 
condition  of  preference  under  the  assign- 
ment. 

To  the  same  effect  as  Orimshaw  v. 
Walker,  supra,  is  Reavis  v.  Oarner,  12  Ala. 
661,  holding  that,  the  assignment  being  in- 
valid, a  purchaser  from  the  assignees  in 
bankruptcy  was  not  entitled  to  the  surplus 
in  the  hands  of  the  assignee  in  the  assign- 
ment for  creditors. 

In  White  v.  Banks,  21  Ala.  705,  56  Am. 
Dec.  283,  it  was  conceded  that  an  assign- 
ment was  fraudulent  upon  its  face,  which 
exacted  releases  as  a  aondition  of  sharing 
in  the  property  under  the  assignment,  and 
provided  that  the  share  of  nonreleasing 
creditors  should  be  paid  to  the  assignor. 

In  Smith  v.  Leavitts,  10  Ala.  92,  the 
court,  while  holding  that  the  assignment  in 

?uestion  might  be  invalid  as  fraudulent  in 
act,  apparently  regarded  it  as  not  invalid 
upon  its  face  because  of  the  fact  that  it 
provided  for  payment  first  of  those  cred- 
itors who.  released  the  debtor,  the  residue 
to  be  distributed  among  "other  creditors. 

However,  in  Rankin  v.  Lodor,  21  Ala.  380. 
the  court  said  that  it  was  settled  law  in  that 
state  that  if  a  debtor  conveyed  his  whole 
property  to  trustees  for  the  payment  of  his 
debts,  and  retained  no  control  whatever  over 
it,  and  stipulated  for  no  share  of  the  pro- 
ceeds to  result  to  himself,  he  might  pro- 
vide for  the  payment  of  one  class  of  cred- 
itors under  the  deed  absolutely,  and  for 
another  class  only  on  condition  of  their  re- 
leasing all  further  claim  upon  him  by  sign- 
ing the  deed  containing  such  stipulation. 

And  in  Robinson  v.  Rapelye,  2  Stew. 
(Ala.)  86,  it  was  said:  ''It  seems  to  be  the 
better  opinion,  that  a  debtor  may  indirectly 
exercise  a  coercion  over  his  creditors  by  re- 
quiring them,  if  they  take  a  benefit  under 
the  deed,  to  give  a  release." 

But  the  rule  in  Alabama  as  to  the  valid- 
ity of  an  assignment  exacting  releases  from 
creditors  was  changed  by  statute,  the  court 
in  Perry  Ins.  A,  T.  Co.  v.  Foster,  5S  Ala. 
502,  29  Am.  Rep.  779,  saying  that  before 
the  Code  a  debtor  oould  stipulate  that  a 
creditor  accepting  the  assignment  should 
release  him  from  further  liability,  but  that 
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upon  iU  fac«,  not  only  upon  the  ground 
that  it  operates  to  coerce  creditors  to  con- 
sent thereto  and  to  release  their  claims  as 
A  condition  to  participation  in  the  trust 
fund,  or  else  be  delayed  and  hindered  in  the 
collection  of  their  claims,  but  also  for  the 
reason  that  it  does  not  purport  to  transfer 
all  of  the  debtor's  property  not  exempt,  and 
for  the  additional  reason  that  it  provides 
for  the  payment  of  any  surplus  to  the 
debtor,  thus  operating  to  put  such  surplus 
beyond  the  reach  of  nonassenting  creditors, 
and  to  hinder  and  delay  them  in  the  col- 
lection of  their  demands. 

This  question  is  ably  treated  and  the  au- 
thorities collated  in  5  Enc.  L.  &  P.  in  the 
article  on  Assignments  for  the  Benefit  of 
Creditors.    We  quote  from  the  text  at  pages 


1028  and  1029  as  follows:  'There  can  be 
no  doubt  that  a  person  who  gives  credit  to 
another  takes  into  consideration  not  only 
the  property  which  he  has  at  the  time,  but 
also  the  probability  of  his  acquiring  prop- 
erty in  the  future,  and  it  would  seem  unjust 
and  contrary  to  public  policy  to  allow  a 
debtor  to  make  an  assignment  on  such 
terms  as  to  compel  a  creditor  to  surrender 
the  right  to  resort  to  future  acquisitions 
in  case  the  property  of  the  debtor  is  insuffi- 
cient to  satisfy  the  claim  in  full,  and  thus 
acquire  a  benefit  for  himself  at  the  expense 
of  his  creditors.  On  this  point,  however, 
there  is  a  direct  conflict  of  opinion.  Many 
of  the  courts  have  taken  the  view  that  a 
debtor  cannot  thus  coerce  his  creditors  into 
accepting  less  than  the  full  amount  of  their 


the  Code  declared  an  assignment  stipulating 
for  the  release  of  the  debtor  fraudulent  and 
Toid  as  to  the  creditors  of  the  grantor. 

The  Arkansas  decisions  go  only  to  the  ex- 
tent of  holding' that  a  stipulation  for  a  re- 
lease in  a  general  assignment  for  creditors, 
which  is  made  only  as  a  condition  of  pref- 
erence, does  not  invalidate  the  assignment. 
Wolf  V.  Gray,  63  Ark  75,  13  S.  W.  612; 
King  V.  Hargadine-McKittrick  Dry  Goods 
Co.  60  Ark.  1,  28  S.  W.  614.  In  the  former 
case  the  assignment,  which  was  held  valid, 
contained  a  provision  for  payment  of  all 
creditors  who  within  a  stated  time  executed 
a  release  of  their  debt,  the  surplus  to  be 
paid  to  all  other  creditors.  It  had  previ- 
ously been  held  in  Clayton  v.  Johnson,  36 
Ark.  406,  38  Am.  Rep.  40,  that  an  assign- 
ment containing  a  provision  that  no  cred- 
itor should  participate  in  tlie  assets  as- 
signed unless  he  accepted  the  same  in  full 
of  his  claim,  although  no  direction  was 
given  for  the  disposition  of  the  surplus,  was 
valid.  But  in  McReynolds  v.  Dedman,  47 
Ark.  347,  1  S.  W.  552,  the  court,  while 
recognizing  the  right  of  a  debtor  to  stip- 
ulate for  a  release  in  general,  held  that  in 
this  instance  the  assignment  was  invalid 
because  it  provided  that  the  surplus,  if  any, 
after  distribution  among  those  who  exe- 
cuted releases,  should  be  paid  to  the  debtor. 
And  in  Collier  v.  Davis,  47  Ark.  367,  58 
Am.  Rep.  758,  1  8.  W.  684,  on  the  ground 
that  where  no  direction  is  given  in  the  as- 
signment for  disposition  of  Ae  surplus  after 
payment  of  those  creditors  who  execute  re- 
leases, there  is  a  resulting  trust  of  the  sur- 
plus to  the  debtor,  it  was  held  that  an  as- 
signment containing  simply  a  provision  for 
release,  without  direction  as  to  the  disposi- 
tion of  the  surplus,  was  invalid,  the  case 
of  Clayton  v.  Jonnson,  supra,  thereby  being 
overruled,  and  the  principle  of  McReynolds 
▼.  Dedman,  followed. 

The  Arkansas  decisions,  that  a  stipula- 
tion for  a  release  in  a  general  assignment, 
made  only  as  a  condition  of  preference, 
•  does  not  invalidate  the  assignment,  were 
followed  in  Robinson  v.  Belt,  2  Ind.  Terr. 
360,  51  S.  W.  975,  affirmed  in  40  C.  C.  A. 
■664, 100  Fed.  718,  and  187  U.  S.  41,  47  L.  ed. 
.W  L.R.A.iN.S.) 


65,  23  Sup.  Ct.  Rep.  16,  the  Arkansas  stat- 
ute in  regard  to  an  assignment  for  the 
benefit  of  creditors  being,  by  act  of  Con- 
gress, in  force  in  the  Indian  territory  at 
the  date  the  assignment  in  question  was 
made.  In  the  decision  in  the  United  States 
Supreme  Court,  the  court  said  that  what- 
ever might  be  its  own  views  with  regard 
to  the  validity  of  a  release  by  creditors  as 
a  condition  of  preference  under  an  assign- 
ment, the  question  was  one  which  must  be 
held  determinable  by  the  state  law  as  inter- 
preted by  the  supreme  court  of  the  state. 

Where  it  was  provided  that  those  cred- 
itors who  became  parties  to  the  assignment 
by  signing  the  same  should  be  first  paid,  a 
release  being  required  of  all  who  signed,  and 
that  thereafter  other  creditors  should  be 
paid,  the  court  in  Hall  v.  Denison,  17  Vt. 
310,  in  holding  the  assignment  valid,  said: 
"We  think  there  is  no  such  stipulation  for  a 
release  of  debts  by  the  creditors  as  should  in- 
validate this  assignment.  The  law  seems  to 
be  quite  well  settled  that  a  debtor  may  indi- 
rectly exert  an  influence  over  the  creditors, 
through  hope  and  fear,  by  the  insertion  of 
a  provision  in  the  assignment  that  they 
shall  only  be  entitled  to  their  order  of  pref- 
erence upon  their  executing  a  release  of 
their  debts  within  a  reasonable  time.  .  .  . 
Those  who  do  not  release  their  debts  are  not 
excluded  from  all  benefit  under  the  assign- 
ment, but  only  from  a  preference.  .  ,  . 
If  any  of  the  creditors  had  chosen  to  have 
gained  a  preference  upon  the  terms  pre- 
scribed, their  acts  should  not  be  imputed  to 
a  coercive  necessity,  to  prevent  an  exclusion 
of  all  benefit  from  the  assignment,  or  even 
of  being  postponed  to  all  other  creditors. 
This  must  be  regarded  as  a  mode  of  creating 
a  preference  among  creditors,  and  the  act  of 
releasing  the  debts  voluntary  on  the  part 
of  the  creditors,  and  therefore  not  objec- 
tionable." 

But  under  statute  enacted  in  1843,  pro- 
viding that  ''all  general  assignments  made 
by  debtors  for  the  benefit  of  creditors  shall 
be  null  and  void  as  against  the  creditors  of 
said  debtors,"  it  was  held  in  Therasson  v. 
Hickok,  37  Vt.  454^  that  an  assignment  was 
invalid  as  to  a  creditor  not  included  therein. 


732 


NORTH  DAKOTA  SUPREME  COURT. 


claims,  and  have  held  that  an  assignment 
for  the  benefit  of  creditors  is  rendered 
fraudulent  and  void  on  its  face  by  a  stipula- 
tion that  the  debtor  shall  not  be  liable  to 
any  creditor  who  assents  to  the  same,  for 
any  deficiency  that  may  remain  unsatisfied 
after  execution  of  the  trust  by  a  distribu- 
tion of  the  assigned  property.  ...  To 
uphold  the  validity  of  such  stipulations 
would,  it  has  been  held,  enable  every  in- 
solvent debtor  to  enact  a  bankrupt  law  in 
his  own  behalf;  to  appropriate  as  surplus 
the  pro  rata  shares  of  the  nonreleasing 
creditors;  to  reserve  the  right  and  power 
to  prefer  favored  creditors  at  a  future  time, 
and  compel  the  others  to  accept  any  terms 
offered  to  them;  to  dictate  terms  to  his 
creditors  which  would  make  him  independ- 


ent of  his  legal  obligation  to  devote  his 
unexempted  property  unreservedly  to  the 
payment  of  his  creditors,  and  enable  him 
practically  to  reserve  a  trust  for  his  own 
benefit;  and  finally  would  compel  the  cred- 
itors to  come  in  under  any  scheme  of  set- 
tlement devised  by  the  combined  ingenuity 
of  the  assignor  and  the  assignee  selected* 
by  him." 

Appellant's  contention  that  the  instru- 
ment  should  be  construed  as  a  security 
transaction,  and  upheld  under  our  Code  pro- 
visions permitting,  a  debtor  to  prefer  his 
creditors,  seems  to  have  the  support  of 
numerous  courts,  including  the  South  Da- 
kota and  Washington  courts.  In  Joas  v^ 
Jordan,  supra,  the  supreme  court  of  South 
Dakota,  in  passing  upon  a  similar  instni- 


which  conveyed  to  certain  creditors  all  of 
the  debtor's  attachable  property,  pursuant 
to  an  agreement  between  such  creditors  and 
the  debtor  that  the  attachments  held  by 
the  creditors  should  be  released,  and  they 
should  accept  in  discharge  of  their  debts 
notes  of  the  debtor  for  50  per  cent  of  their 
claims,  payment  of  the  notes  to  be  secured 
by  the  assignment  of  the  property  in  trust 
for  their  benefit. 

It  was  held,  however,  in  Therasson  v. 
Hickok,  supra,  that  the  assignment  was  not 
void  as  to  those  who  became  creditors  of  the 
debtor  after  the  making  of  the  assignment. 

And  in  Foley  v.  Bitter,  34  Md.  646,  the 
court,  while  holding  the  assignment  in- 
valid because  part  of  a  fraudulent  scheme 
on  the  part  of  the  debtor  to  secrete  and  ap- 
propriate to  his  own  use  property  which 
should  have  gone  to  the  creditors,  regarded 
it  upon  its  face  as  valid,  although  it  ex- 
acted releases  as  a  condition  of  preference. 
It  was  said  that  the  law  was  well  settled 
in  that  state  that  a  debtor  in  failing  cir- 
cumstances might  give  preferences  to  credi- 
tors, and  might  stipulate  for  releases,  pro- 
vided the  assignment  was  made  bona  fide 
and  conveyed  all  the  property  of  the  debtor. 

An  assignment  providing  for  payment 
first  of  certain  preferred  creditors,  and  for 
division  of  the  residue  among  such  other 
creditors  as  become  parties  tliereto,  and  re- 
quiring that  the  creditors  release  their 
claims  against  the  debtor,  was  held  valid  in 
Nostrand  v.  Atwood,  19  Pick.  281,  as 
against  an  unpreferred  nonassenting  cred- 
itor, where  it  appeared  that  the  assets  were 
not  sufficient  to  discharge  the  debts  of  those 
preferred  creditors  who  had  become  parties 
to  the  assignment.  The  right  of  the  debtor 
to  give  a  preference  being  upheld  in  that 
state,  the  court  regarded  the  assignment 
under  the  circumstances  as  merely  having 
that  effect,  and  the  unpreferred  creditor  as 
not  affected  by  the  provision  for  release. 

And  in  Spencer  v.  Jackson,  2  R.  I.  35,  an 
assignment  was  held  valid  which  conveyed 
certain  property  of  the  debtor  to  the  as- 
signee to  pay  those  creditors  who  within 
four  months  should  execute  releases  of  their 
claims  against  the  debtor,  the  residue  to  be 
50  L.R^.(N.S.) 


distributed  ratably  among  creditors  wha 
should  within  eight  months  present  their 
claims.  It  was  said  that  the  condition  for 
a  release,  although  the  whole  of  the  prop- 
erty of  the  debtor  did  not  pass  under  the- 
assignment,  did  not  make  it  fraudulent  and 
void,  since  all  the  creditors  could  come  in 
under  the  clause  allowing  eight  months,, 
without  giving  a  release,  and  the  condition 
requiring  the  release  merely  gave  a  prefer- 
ence. 

In  South  Carolina,  preferences  are  by 
statute  allowed  to  such  creditors  as  accept 
the  terms  of  the  assignment  and  execute  re- 
leases of  their  claims  against  the  debtor. 
JafTray  v.  Steedman,  35  S.  C.  33,  14  S.  E. 
632,  where  it  was  held  that,  under  an  as- 
signment giving  a  preference  to  such  cred- 
itors as  by  a  certain  time  executed  a  re- 
lease of  their  claims,  the  filing  of  claims 
with  the  assignee,  and  notice  to  him  in. 
writing  that  the  creditor  accepted  the  terms 
of  the  assignment,  did  not  amount  to  a 
release,  so  as  to  entitle  the  creditor  so  ac- 
cepting to  a  preference. 

But  the  preference  theory  has  been  ex- 
pressly repudiated  by  some  courts.  In  hold- 
ing invalid  an  assignment  providing  for 
payment  of  those  creditors  who  released  the 
debtor,  the  surplus  to  be  paid  to  other  cred- 
itors, the  court  in  Duggan  v.  Bliss,  4  Colo. 
223,  34  Am.  Rep.  80,  denied  the  contention 
that  the  release  clause  amounted  to  a  mere 
preference  of  creditors.  It  was  said  that 
the  preference  claimed  was  incidental  to  the 
attempted  coercive  discharge  of  the  debtor, 
who  sought  in  effect  to  legislate  in  his  own 
interest,  to  make  for  himself  a  private 
bankrupt  law  independent  of  statutory  en- 
actment, and  to  execute  this  law  procuring 
his  own  discharge  by  compelling  his  cred- 
itors to  take  what  he  offered  them. 

And  in  regard  to  the  point  that  a  provi- 
sion for  release  amounted  only  to  the  giving 
of  preferences,  it  was  said  by  one  of  the 
judges  in  McCall  v.  Hinkley,  4  Gill,  128, 
that  the  provision  could  not  be  supported 
on  this  ground;  that  a  debtor  might  by  a 
transfer  of  property  prefer  one  creditor  or 
class  of  creditors  to  another,  but  it  must  be 
done  bona  fide  for  the  purpose  of  conferring: 
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ment,  among  other  things,  said:  "We  are 
clearly  of  the  opinion  that  in  the  case  at 
bar  the  purported  deed  of  trust  was  in  the 
nature  of  a  security  for  the  benefit  of  the 
creditors  assenting  thereto,  and  did  not  con- 
stitute a  general  assignment  under  the  pro- 
visions of  our  Code,  and  that  it  was  com- 
petent, therefore,  for  the  debtor  to  prefer 
the  creditors  who  assented  to  the  assign- 
ment and  agreed  to  accept  their  pro  rata 
Ahare  of  the  proceeds  of  the  property  as- 
aigned,  and  release  the  debtor  from  all 
further  liability,  and  that  the  purported 
trust  deed  or  agreement  entered  into  by 
the  debtor  with  Jordan  as  trustee,  and  the 
43reditors  accepting  the  conditions,  was  a 
complete  disposition  of  his  property  under 
the  provisions  of  our  Ck>de  above  quoted. 


and  the  construction  given  to  the  same  in 
the  case  of  Sandwich  Mfg.  Co.  v.  Max,  5  S. 
D.  125,  24  L.RA.  624,  68  N.  W.  14.  While 
the  trust  deed  may  not  technically  be  de- 
nominated a  mortgage,  it  constituted  in 
effect  a  mortgage,  and  the  plaintiff,  before 
he  could  levy  upon  the  same,  was,  by  the 
terms  of  §  2099,  Rev.  Civ.  Code,  required 
to  pay  or  tender  the  amount  due  thos^ 
several  creditors  before  he  could  legally  levy 
upon  the  property.  Jewett  v.  Sundback,  5 
S.  D.  Ill,  68  N.  W.  20;  Plunkett  v.  Han- 
schka,  14  S.  D.  464,  86  N.  W.  1004.  The 
question  of  the  right  of  a  debtor  to  prefer 
certain  of  his  creditors  is  so  fully  discussed 
by  this  court  in  the  case  of  Sandwich  Mfg. 
Co.  V.  Max,  supra,  that  a  further  discus- 
sion does  not  seem  to  us  necessary,  as  we 


A  benefit  on  the  creditor,  and  not  of  secur- 
ing a  benefit  to  the  debtor. 

And  in  Albert  v.  Winn,  7  Gill,  446,  it  was 
said,  r^arding  the  contention  that  the  re- 
lease was  but  a  mode  of  preferring  credi- 
tors who,  by  executing  the  release,  became 
favored  over  those  who  refused,  and  that 
the  debtor  might  prefer  any  creditor  that 
he  chose, — that  it  did  not  result  that  be- 
cause a  debtor  might  grant  a  preference 
Absolutely,  he  might  also  do  so  condition- 
ally; that  in  one  case  he  proposes  to  pay 
one  or  more  creditors,  still  leaving  his  lia- 
bility and  the  balance  of  his  property  un- 
affected as  regards  the  others,  but  in  the 
other  case  he  designs  to  influence  and  co- 
«rce  all  into  the  terms  stipulated,  or  re- 
moves his  property  out  of  their  reach;  that 
such  a  power  would  enable  the  debtor  at 
any  time  to  lock  up  his  property  against  his 
creditors  until  they  accepted  the  terms  he 
chose  to  dictate. 

In  Miller  v.  Conklin,  17  Ga.  430,  63  Am. 
Bee.  248,  the  court  refused  to  uphold  an 
assignment  for  the  benefit  of  such  creditors 
as  executed  releases  of  the  debtor  within  a 
atated  time,  on  the  ground  that  the  debtor 
had  a  right  to  prefer  creditors.  Admitting 
auch  a  right,  the  court  said  that  this  was 
advantage  enough  to  the  debtor;  but  he 
could  not  use  this  advantage,  or  the  threat 
to  use  it,  as  a  sort  of  duress  to  coerce  cred- 
itors into  an  agreement  which  they  would 
not  otherwise  approve. 

In  Middleton  v.  Taber,  46  S.  C.  337,  24 
S.  £.  282,  it  was  held  that  an  assignment 
by  a  firm  of  the  partnership  and  individual 
property,  for  the  payment  of  partnership 
debts,  which  gave  a  preference  to  those 
creditors  who  executed  releases,  was  in- 
valid; but  the  decision  was  based  upon  the 
fact  that  an  unlawful  preference  was  given 
to  partnership  over  individual  creditors. 

Bee  also  Armstrong  v.  Byrne,  under  I.  a, 
1,  supra,  and  Robinson  v.  Mays,  under  IV. 
-a,  infra. 

Ill,  Release  given  prior  to  or  with  cm- 

sifffimetit. 

In  Spaulding  v.  Strang,  37  K.  T.  136,  38 
N.  Y.  9,  it  was  held  that  a  debtor  might 
£0  L.R.A.(X.S.) 


prefer  in  an  assignment  for  creditors  those 
creditors  who  had  previously  signed  an 
agreement  releasing  the  assignor  to  the 
amount  of  50  per  cent  of  their  claims 
against  him;  and  that  such  an  assignment 
was  not  invalid  as  against  a  creditor  who 
had  not  signed  the  agreement,  and  was  not 
in  the  preferred  class.  The  court  dis- 
tinguished the  case  from  those  of  Hyslop  v. 
Clarke,  14  Johns.  468,  and  Grover  v.  Wake- 
man,  11  Wend.  187,  26  Am.  Dec.  024,  in 
that  the  assignment  in  the  two  latter  cases 
was  made  for  the  benefit  of  those  who  sub- 
sequently executed  releases  of  their  debt, 
and  only  on  that  condition;  the  property 
being  placed  beyond  the  reach  of  creditors 
by  the  assignment,  and  an  attempt  then 
being  made,  after  the  property  had  left  the 
possession  of  the  debtor,  to  extort  from 
creditors  a  discharge  of  their  debts;  where- 
as, in  this  case,  the  release  was  not  made  a 
condition  of  the  preference,  nor  was  any 
hindrance  or  delay  imposed  upon  creditors 
because  they  had  previously,  while  the  prop- 
erty was  in  the  debtor's  hands,  voluntarily 
agreed  to  the  release.  The  agreement  and 
assignment  were  regarded  in  this  case  as 
parts  of  one  transaction;  but  upon  this 
theory  it  is  difficult  to  reconcile  the  case 
with  other  New  York  authorities.  The  re- 
lease in  fact  appears  to  have  been  part  of 
a  prior  executed  transaction,  and  the  as- 
signment and  preference  given  on  a  subse- 
quent contingency  as  provided  in  the  agree- 
ment; and  upon  this  theory,  aa  it  was 
apparently  regarded  in  the  later  case  of  Hay- 
dock  V.  Coope,  63  N.  Y.  68,  should  the  de- 
cision be  placed.  See  also  to  the  same  effect 
Spaulding  v.  Strang,  supra. 

To  the  same  effect  as  Spaulding  v.  Strang, 
supra,  is  Low  v.  Graydon,  60  Barb.  414, 
where,  however,  the  court  which  held  the 
assignment  invalid  in  the  Strang  Case  held 
the  assignment  in  question  valid,  because 
the  previous  agreement  and  the  assignment 
were  not  part  of  the  same  transaction,  and 
the  assignment  in  fact  violated  the  previous 
agreement.  The  same  assignment  was  held 
valid  also  in  Renard  v.  Graydon,  39  Barb. 
548,  26  How,  Pr.  178,  and  Powers  v.  Gray- 
don, 10  Bosw.  630. 
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are  dearly  of  the  opinion  that  the  pur- 
ported trust  deed  was  legal  and  valid  as 
against  the  creditors  of  the  debtor.  Not 
assenting  to  become  a  party  thereto,  the 
plaintiff  acquired  no  rights  to  said  property 
under  and  by  virtue  of  the  execution  issued 
upon  his  judgment." 

And  in  McAvoy  v.  Jennings,  i4  Wash.  79, 
87  Pac.  53,  the  Washington  court  gives 
similar  reasons  to  those  of  the  South  Da- 
kota court  for  upholding  the  agreement 
upon  the  theory  that  it  was  a  security 
transaction,  and  that  the  insolvent  debtor 
had  a  right  to  prefer  one  class  of  creditors 
to  the  exclusion  of  others.  With  due  re- 
spect for  these  courts,  we  are  unable  to 
concur  in  the  conclusion  or  reasoning 
adopted  in  either  of  such  cases.    Obviously 


it  was  the  intention  of  the  debtor,  in  eX' 
ecuting  the  instrument  in  question,  not  to* 
secure  certain  of  his  creditors,  but,  on  the 
contrary,  his  intention  clearly  was  to  make 
a  general  assignment  of  the  property  there* 
in  described  for  the  benefit  of  such  of  hiS' 
creditors  as  would  consent  to  release  their 
claims  in  full. 

An  instrument,  the  same  in  all  essential 
particulars  as  the  one  in  the  case  at  bar, 
was  construed  by  Judge  Amidon  of  the 
United  States  district  court  for  this  dis- 
trict, in  a  recent  case  (Re  Courtenay  Mer> 
cantile  Co.  186  Fed.  352),  and  in  disposing 
of  a  like  contention  it  was  said:  'Tounsel 
for  the  Mercantile  Company  contends  that 
the  restriction  above  quoted,  limiting  the 
creditors  who  shall  receive  the  benefits  of 


In  Hastings  v.  Belknap,  1  Denio,  190, 
where  the  assignment  recited  that  it  was 
given  "in  consideration  of  the  full,  final, 
absolute,  and  unconditional  discharge  and 
release,"  by  the  undersigned  creditors,  the 
lower  court  charged  the  jury  that,  the  as- 
signment being  upon  the  condition  that  the 
creditors  should  release  the  debtor,  it  was 
intended  to  coerce  them  and  to  extort  a 
release,  and  it  was  therefore  void.  On  ap- 
peal this  was  held  error,  because  it  ap- 
peared that  before  the  assignment  the 
greater  part,  in  number  and  amount,  of  the 
creditors,  had  already  executed  releases, 
and  an  assignment  given  under  these  condi- 
tions for  the  benefit  of  all  the  creditors,  as 
appears  in  this  case,  was  valid.  The  court 
said:  "In  terms  it  [the  assignment]  was 
absolute,  and  not  conditional.  The  consider- 
ation of  the  assignment  was  a  release  al- 
ready given  or  executed,  and  it  was  a  pres- 
ent, absolute  assignment  for  the  benefit  of 
all  their  creditors.  This  is  not  an  assign- 
ment made  by  a  debtor,  for  the  benefit  of 
his  creditors,  upon  condition  that  they,  in 
order  to  receive  the  benefit  of  it,  shall  dis- 
charge him  from  their  demands.  An  assign- 
ment which  excludes  all  creditors  who  shall 
not,  within  a  given  time,  release  all  claims, 
etc.,  would  be  void  as  against  the  creditors 
of  the  assignor.  ...  To  me,  this  ap- 
pears to  be  the  case  of  debtors  hopelessly 
insolvent,  yet  having  some  property,  being 
applied  to  by  their  creditors  to  assign  it  in 
tmst  for  them,  offering  to  them  as  an  in- 
ducemtfnt  to  do  so,  to  discharge  their  de- 
mands upon  condition  that  such  an  assign- 
ment shall  be  made." 

Where  an  assignment  recited  that  it  was 
made  for  the  benefit  of  all  creditors,  but 
that  certain  creditors  named  had  executed 
releases  of  the  debtors  as  a  consideration 
of  the  assignment,  it  was  held  in  Jeffries  v. 
Bleekmann,  86  Mo.  350,  that  the  assign- 
ment was  valid,  and  did  not  fall  within  the 
rule  that  an  assignment  exacting  releases 
by  creditors,  as  a  condition  of  sharing  in 
the  property  under  the  assignment,  is  in- 
valid. 

See  also  Butler  v.  Rhodes  and  Maskelyne 
V.  Smith,  under  I.  a,  1,  supra;  Therasson  v. 
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Hickok,  under  II.  supra,  and  Chadwick  v. 
Burrows,  under  VII.  infra. 

IF.  Amsignment  of  part  only  of  prop^ 

erty, 

a.  In  general. 

The  rule  is  well  established  as  stated  in 
MacLabkn  v.  Kramab,  that  even  if  an  as- 
signment exacting  releases  is  valid  under 
any  conditions,  it  must  convey  all  of  the 
debtor's  property.  Dodd  v.  Martin,  5  Mc- 
Crary,  63,  15  Fed.  338;  Hurst  v.  X^ckie,  97 
Va.  550,  75  Am.  St.  Rep.  798,  34  S.  E.  464; 
Long  V.  Meriden  Britannia  Co.  94  Va.  594,. 
27  S.  C.  499;  Graves  v.  Roy,  13  La.  454,  .33 
Am.  Dec.  568;  Sangston  v.  Gaither,  3  Md. 
40;  Green  v.  Trieber,  3  Md.  11;  McBride  v. 
Boiianan,  50  Ga.  527;  Skipwith  v.  Cunning- 
ham, 8  Leigh,  271,  31  Am.  Dec.  642;  Gordon 
V.  Cannon,  18  Gratt.  387;  Thomas  v.  Jenks, 
5  Rawle,  221 ;  Tarbox  v.  Stevenson,  56  Minn* 
510,  58  N.  W.  157;  Seaving  v.  Brinkerhoff,. 
5  Johns.  Ch.  329;  Adler  v.  Cloud,  42  S.  C. 
272,  20  S.  E.  393. 

However,  in  Halsey  v.  Fairbanks,  4 
Mason,  206,  Fed.  Cas.  No.  5,964,  an  assign- 
ment exacting  releases,  which  did  not  pur- 
port to  convey  all  the  debtor's  property, 
was  held  valid,  the  court  regarding  it  as  im- 
material whether  the  debtor  in  fact  had 
other  property,  and  saying  that  if  such  were 
the  fact,  the  presumption  of  fraud  was  less 
cogent,  for  the  debtor,  by  conveying  part 
only  of  his  estate  to  certain  privileged  cred- 
itors, did  not  thereby  necessarily  impair  the 
right  of  other  dissenting  creditors. 

Regarding  the  proposition  that  an  assign- 
ment which  contains  releases,  to  be  valid, 
must  convey  all  of  the  debtor's  property,  it 
was  said  in  Thomas  v.  Jenks,  6  Rawle,  221 : 
"But  why,  it  may  be  demanded,  shall  not 
the  debtor  be  suffered  to  stipulate  for  a  part 
of  the  property  as  well  as  for  the  exemption 
of  his  person  and  future  acquirements? 
The  answer  is  that  the  statute,  by  which 
alone  any  stipulated  exemption  is  prohibited, 
looks  but  to  property  which  may  be  the 
subject  of  present  assignment.  It  protects 
the  creditor's  recourse  to  the  property  con- 
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the  deed  to  those  who  shall  become  parties 
to  it  and  release  their  claims  in  full,  de- 
stroys the  character  of  the  instrument  as  a 
general  assignment,  and  converts  it  into  a 
mere  security  for  those  creditors  who  shall 
decide  to  accept  its  benefits.  I  cannot  adopt 
that  interpretation.  As  to  the  effect  of 
such  a  restrictive  clause  upon  a  deed  of 
asaignment  for  the  benefit  of  creditors,  there 
is  great  conflict  in  the  authorities.  In  some 
jurisdictions,  it  is  held  to  render  the  in- 
strument void;  in  others,  it  is  considered 
valid.  These  authorities  are  collected  in 
the  last  edition  of  the  American  k  English 
Encyclopedia  of  Law  k  Practice,  vol.  5, 
at  page  1028.  In  the  present  proceeding  I 
do  not  deem  it  necessary  to  decide  which 
class    of   decisions   represents    the   soimder 


view  of  the  law.  In  aU  jurisdictions  it  is 
held  that  the  deed  is  valid  as  between  the 
parties,  and  can  only  be  assailed  by  cred- 
itors who  do  not  consent  to  its  provisions, 
and  whose  rights  are  thereby  prejudiced. 
As  against  the  assignor,  it  is  uniformly 
treated  as  a  general  assignment.  The  only 
exception  that  I  have  found  is  the  case  of 
Joas  V.  Jordan,  21  S.  D.  379,  113  N.  W.  73. 
If  that  decision  can  be  sustained  at  all, 
it  must  receive  its  support  from  the  local 
statute.  On  the  face  of  the  instrument 
here  involved,  it  was  a  disposition  of  all 
the  property  of  the  assignor  for  the  benefit 
of  his  creditors.  All  the  creditors  had  a 
right  to  accept  its  benefits.  The  assignor 
could  in  no  way  control  this  discretion. 
Their  right  to  do  this  would  continue  until 


veyed  by  avoiding  all  conveyances  that 
would  'delay,  hinder,  and  defraud'  him  of 
it,  without,  however,  protecting  his  recourse 
to  anything  else,  because  the  assignment 
cannot  operate  on  anything  else." 

In  Skipwith  v.  Cunningham,  8  Leigh,  271, 
31  Am.  Dec.  642,  also,  it  was  said  that  "a 
distinction  has  been  made  in  the  cases,  be- 
tween the  conveyance  of  the  whole,  and  the 
conveyance  of  part  only,  of  the  debtor's 
property,  upon  condition  that  the  creditors 
should  compound  and  accept  a  part  of  their 
debts,  and  give  a  release  for  the  residue. 
The  former  is  considered  admissible  and 
valid,  the  latter  as  oppressive  upon  the 
creditors,  and  as  fraudulent  and  pernicious 
in  its  tendenoies.  .  .  .  Such  compositions 
are  in  the  spirit  of  the  bankrupt  laws,  and 
cannot  therefore  be  branded  with  the  impu- 
tation of  fraud." 

And  in  Gordon  v.  Cannon,  18  Gratt.  387, 
it  was  said  that,  "in  order  to  maintain  the 
validity  of  such  a  deed  [exacting  releases], 
or  at  least  that  part  of  it  which  provides 
for  the  payment  of  debts  on  the  terms  of 
the  execution  of  a  release  by  the  creditors, 
it  is  necessary  that  all,  or  substantially  all, 
the  debtor's  estate  should  be  conveyed  by 
the  deed.  .  .  .  The  debtor  is  permitted 
by  such  arrangement  to  ■  protect  his  future 
earnings  from  the  pursuit  of  such  of  his 
creditors  as  may  enter  into  it,  but  not  a 
portion  of  his  present  property.  .  .  .  But 
it  is  not  necessary  for  the  deed  to  show  on 
its  face  that  all  the  estate  of  the  debtor  is 
conveyed.  That  fact  may  be  proved  by 
evidence  aliunde"  It  was  said  that  an  as- 
signment, although  not  conveying  all  the 
property,  might  convey  so  nearly  all  thereof 
as  to  show  that  the  omission  must  have 
been  from  inadvertence;  and  that  what  in- 
validated the  assignment  in  such  cases  was 
an  intention  to  delay,  hinder,  or  defraud 
creditors,  and  unless  there  was  such  an 
omission  of  property  in  the  assignment  as 
showed  an  intention  to  delay  or  defraud 
creditors,  it  was  not  material ;  but  that  any 
omission  of  property  for  the  purpose  of 
securing  a  substantial  benefit  to  the  debtor 
(except  property  exempt  by  law)  conclu- 
sively showed  such  an  intention. 
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An  assignment  exacting  releases  was  said 
in  Seaving  v.  Brinkerhoff,  5  Johns.  Ch.  329, 
to  be  oppressive  and  without  any  color  of 
justice,  where  it  conveyed  only  the  real,  and 
not  the  personal,  property  of  the  assignor. 

In  Shufeldt  v.  Jenkins,  22  Fed.  359,  an 
assignment  was  held  invalid  which  required 
releases,  but  did  not  convey  all  the  debtor's 
property,  and  did  not  show  on  its  face  that 
all  the  property  was  not  conveyed.  It  was 
said  that  an  assignment  imposing  a  release 
should  show  upon  its  face  all  that  creditors 
shouM  know,  as  they  have  a  right  to  be  in- 
formed whether  the  debtor  has  assigned  all 
his  property;  that  in  this  instance  the  sum 
of  $500  was  withheld  and  no  mention  of  the 
fact  made  in  the  assignment;  and  that,  al- 
though the  law  does  not  forbid  the  retention 
of  a  few  hundred  dollars  by  an  insolvent 
grantor  for  paying  small  debts,  when  cir- 
cumstances warrant,  yet  the  assignment 
ought  not  to  conceal  from  creditors  that 
fact,  as  was  done  in  this  instance,  but  such 
reservation  should  be  frankly  stated;  that 
it  was  not  the  value  of  what  was  retained 
that  affected  the  bona  fides  of  such  an  as- 
signment, but  the  fact  of  concealment. 

It  has  been  held  that  it  is  not  necessary, 
in  order  to  sustain  the  validity  of  an  assign- 
ment exacting  a  release  as  a  condition  of 
preference,  that  the  assignment  purport  on 
its  face  to  convey  all  the  debtor's  property. 
Nightingale  v.  Harris,  6  R.  I.  321.  It  was 
said  that  the  fact  that  the  assignment  did 
not  purport  to  convey  all  the  property  was. 
rather  a  badge  of  fraud,  than  conclusive 
evidence  thereof,  and  that  it  migl'^  be  shown 
by  proof,  as  in  this  case,  that  the  assign- 
ment did  convey  all  the  property. 

And  in  Bank  of  Toronto  v.  Eccles,  12  U.. 
C.  Err.  &  App.  53,  the  court,  in  upholding 
the  validity  of  an  assignment  conveying  in 
terms  all  the  debtor's  personal  property 
and  certain  real  estate,  and  exacting  re- 
leases, said  that  it  would  be  presumed  to 
convey  all  the  debtor's  property. 

But  in  Tarbox  v.  Stevenson,  56  Minn.  610, 
58  N.  W.  157,  an  assignment  made  under 
the  Minnesota  statutes  for  the  benefit  of 
such  creditors  as  filed  releases  of  the  debt> 
ors     was    held     invalid     because     it     did, 
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the  estate  had  been  distributed.  The  char- 
acter of  the  instrument  should  be  judged 
as  of  the  time  of  its  execution  and  delivery. 
Otherwise  the  whole  estate  could  be  con- 
verted into  cash,  and  administered  under 
the  deed,  without  its  being  possible  to  as- 
certain whether  it  was  an  assignment  for 
the  benefit  of  creditors,  or  a  security  for 
a  part  of  the  creditors.  Such  a  construc- 
tion of  the  instrument  would  make  it  pos- 
sible for  any  debtor  to  escape  the  provi- 
sions of  the  Federal  bankruptcy  act  by  the 
mere  phrasing  of  a  general  assignment  of 
his  property." 

The  instrument  in  the  case  at  bar  differs 
from  that  involved  in  the  South  Dakota 
case,  supra,  in  that  it  does  not  purport  to 
convey  to   the  trustee  all  of  the  debtor's 


property.  This  fact  serves  to  differentiate 
the  cases  to  some  extent.  We  choose,  how- 
ever, to  place  our  decision  of  this  point 
squarely  upon  the  reasons  above  given,  be- 
lieving, as  we  do,  that  the  authorities  in 
support  of  such  holding  are  sounder  on 
principle  and  announce  a  rule  more  con- 
ducive to  justice  and  a  sound  public  policy. 
This  brings  us  to  a  consideration  of 
appellant's  second  point,  which  is  that  de- 
fendant is  not  in  the  position  of  a  non- 
assenting  creditor,  and  therefore  cannot 
question  the  validity  of  the  trust  deed.  It 
is  first  insisted  by  counsel  that,  no  justifi- 
cation having  been  pleaded  in  the  original 
answer,  it  was  error  to  admit  the  introduc- 
tion of  testimony  to  prove  such  justifica- 
tion;   and,  second,   that   in  any  event,   no 


not  purport  to  convey  all  the  debtor's 
property,  the  court  saying  that  it  must 
appear  on  the  face  of  the  assignment  that 
all  the  debtor's  unexempt  property  was  as- 
signed, or  the  assignment  would  be  void  on 
its  face  as  against  creditors;  that  to  hold 
otherwise  would  be  to  make  the  validity  or 
invalidity  of  the  assignment  depend  on  ex- 
trinsic evidence,  and  in  one  case  it  would 
be  held  good,  in  another  bad,  depending  in 
each  case  on  extrinsic  facts;  and  sucn  a 
condition  of  things  would  be  intolerable. 

Also,  in  Barnitz  v.  Rice,  14  Md.  24,  74 
Am.  Dec.  513,  an  assignment  exacting  re- 
leases was  held  invalid,  the  decision  being 
placed  upon  the  ground  that  the  assign- 
ment did  not  purport  to  convey  all  the 
debtor's  property,  and  that  it  could  not  be 
shown  by  extrinsic  evidence  that  it  did 
oonvey  all  the  property. 

And  in  Rosenberg  v.  Moore,  11  Md.  376, 
jin  assignment  exacting  releases  was  held 
invalid  because  it  did  not  on  its  face  show 
that  it  conveyed  all  the  debtor's  property. 
The  court  regarded  it  as  essential  to  the 
validity  of  such  an  assignment  that,  with- 
out reference  to  extrinsic  facts,  it  appear 
on  the  face  of  the  assignment  itself  that  it 
conveys  all  the  property.  See,  in  this  con- 
nection, also,  cases  under  IV.  b,  infra. 

In  Long  V.  Meriden  Britannia  Co.  94  Va. 
594,  27  S.  E.  499,  the  court  said  that  it 
might  be  considered  as  settled  by  repeated 
judicial  decisions  and  lapse  of  time  in  that 
«tate,  that  an  assignment  by  a  debtor  of  his 
property  for  the  payment  of  his  debts, 
which  stipulated  for  a  release  of  the  debtor 
from  personal  liability  for  such  part  of  his 
debts  as  the  fund  might  not  discharge,  al- 
though giving  preferences  to  some  of  the 
creditors,  was  valid;  but  that  it  was  an 
-essential  condition  of  this  doctrine  that  the 
•debtor  should  convey  by  the  assignment  all, 
or  substantially  all,  his  estate. 

Under  the  rule  that  an  assignment  ex- 
acting releases,  in  order  to  be  valid,  must 
convey  substantially  all  the  debtor's  prop- 
erty, an  assignment  was  upheld  in  Long  v. 
Meriden  Britannia  Co.  supra,  although  it 
did  not  convey  certain  lots  belonging  to  the 
debtor,  where  it  was  doubtful  if  they  had 
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any  value,  and  did  not  convey  insurance 
policies  of  no  cash  surrender  value,  nor 
certain  other  household  property  of  small 
value. 

It  was  also  held  in  Long  v.  Meriden 
Britannia  Co.  supra,  that  the  assignment 
was  not  invalid  as  failing  to  convey  a 
policy  of  insurance  on  the  Vite  of  the  debtor, 
which  was  held  as  collateral  security  by  a 
creditor,  since,  by  accepting  the  assignment 
and  executing  the  release,  the  creditor  did 
not  surrender  his  collateral  security,  and  it 
should  not  therefore  be  included  in  the  as- 
signment as  the  property  of  the  debtor. 
The  debt  in  this  instance,  at  least,  equaled 
the  amount  of  the  policy,  and  it  was  said 
that  the  release  required  was  a  release  only 
of  the  personal  liability  of  th*e  debtor,  and 
not  of  a  lien  held  by  a  creditor. 

In  Joel  Bailey  Davis  Co.  v.  Augustus,  105 
Va.  843,  54  S.  E.  985,  it  was  held  that  an 
assignment  requiring  releases  was  not  in- 
validated by  failure  to  include  certain  per- 
sonal property  of  small  value,  where  the 
omission  was  caused  by  inadvertence  of  the 
draftsman,  and  not  by  the  intention  of  the 
grantor,  and  a  supplemental  assignment  cor- 
recting the  mistake  was  made  the  next  day. 

In  King  v.  Hargadine-McKittrick  Dry 
Goods  Co.  60  Ark.  1,  28  S.  W.  514,  it  was 
held  that  an  assignment  exacting  releases 
as  a  condition  of  preference  was  not  in- 
validated by  reason  of  the  fact  that  it  ex- 
cepted from  the  conveyance  such  real  and 
personal  property  as  was  exempt  from 
forced  sale. 

And  in  Canal  Bank  v.  Cox,  6  Me.  395,  an 
assignment  requiring  releases  from  certain 
creditors  was  held  not  invalidated  by  the 
excepting  from  the  conveyance,  of  "neces- 
sary and  proper  household  furniture,  family 
apparel,  and  means  of  paying  his  (the  debt- 
or's) small  debts  under  $50,  and  ordinary 
family   expenses." 

In  Johns  v.  Bolton,  12  Pa.  339,  an  assign- 
ment was  regarded  as  voidable  which  ex- 
cepted therefrom  the  debtor's  household  fur- 
niture and  such  articles  as  were  by  law 
exempt  from  execution.  But  it  was  held 
that  until  the  election  to  avoid  the  assign- 
ment has  been  exercised,  a  purchaser  from 
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justification  was  properly  sliown.  In  reply 
counsel  contend  that  justification  may  be 
shown  under  a  general  denial;  but,  in  any 
event,  the  allowance  of  the  amended  answer 
pleading  justification  was  proper;  also  that 
such  justification  was  properly  shown.  That 
justification  under  process  is  new  matter 
which  must  be  specially  pleaded  in  order  to 
avail  as  a  defense  is  too  firmly  settled  to 
be  now  open  to  question.  35  Cyc.  1816,  and 
cases  cited;  20  Enc.  PL  &  Pr.  151-154,  and 
cases  cited;  Pom.  Rem.  &  Rem.  Rights,  § 
704;  Jacobs  v.  Remsen,  12  Abb.  Pr.  390; 
Graham  v.  Harrower,  18  How.  Pr.  144;  Ban- 
ning V.  Marleau,  121  Cal.  240,  53  Pac.  692. 
Under  the  issues  as  framed  by  the  plead- 
ings it  was  therefore  clearly  error  to  receive 
evidence,  over  plaintiff's  objection,  tending 


to  show  justification.  Whether  the  evi- 
dence offered  and  received  for  such  purpose 
was  competent  we  need  not  determine,  for 
the  same  was  clearly  irrelevant. 

Respondent's  counsel  earnestly  contend 
that,  even  though  it  be  held  that  justifica- 
tion must  be  pleaded  in  order  to  be  avail- 
able as  a  defense,  the  allowance  of  the 
amended  answer  after  the  trial  in  which 
such  justification  is  alleged  renders  plain- 
tiff's point  in  this  respect  of  no  avail.  In 
other  words,  it  is  contended  that  by  the 
allowance  of  such  amended  answer,  defend- 
ant is  in  as  advantageous  a  position  as  he 
would  have  been  in  had  he  pleaded  such 
new  matter  in  the  original  answer.  We  are 
imable  to  uphold  respondent's  contention  in 
this  respect.     Had  the  testimony   showing 


the  assignee  obtained  a  good  title,  if  in  good 
faith  he  had  paid  all  the  purchase  money 
and  it  had  been  distributed  among  the  cred- 
itors. 

However,  in  Fassit  v.  Phillips,  4  Whart. 
399,  it  was  held  that  an  assignment  exact- 
ing releases  was  not  invalidated  by  reason 
of  failure  to  convey  a  house  to  which  the 
debtor  held  the  legal  title,  but  which  was 
encumbered  for  more  than  its  value. 

That  the  wife  of  the  assignor  did  not 
join  in  an  assignment  of  real  and  personal 
property,  containing  a  stipulation  for  a  re- 
lease of  the  debtor,  is  not  a  valid  objection 
thereto  as  against  a  nonassenting  creditor, 
on  the  ground  that  the  assignment  does  not 
convey  the  entire  estate  of  the  debtor ;  since, 
although  the  dower  interest  is  not  conveyed, 
this  is  not  a  part  of  the  debtor's  estate. 
Breitenbach  v.  Dt^igan,  6  Clark   (Pa.)  236. 

It  was  held,  also,  in  Breitenbach  v.  Dun- 
gan,  supra,  that  it  was  not  a  valid  objec- 
tion to  the  assignment,  on  the  ground  that 
it  did  not  convey  the  entire  property  of  the 
debtor,  that  the  word  "heirs,"  although 
used  in  connection  with  the  name  of  the 
assignee  in  the  premises  of  the  assignment, 
was  omitted  in  the  habendum,  since  the 
latter  omission  might  be  disregarded  and 
the  assignee  would  take  an  estate  in  fee. 

In  LePrince  v.  Guillemot,  1  Rich.  Eq.  187, 
it  was  held  that  an  assignment  which  stip- 
ulated for  releases,  was  invalid  as  against 
nonassentinff  creditors,  where  the  debtor 
conveyed  all  his  property  in  the  state,  but 
fraudulently  concealed  the  fact  that  he  had 
property  elsewhere. 

It  was  contended  in  Keating  v.  Vaughn, 
61  Tex.  518,  that  an  assignment  which  ex- 
acted releases  was  invalid  because  it  did  not 
convey  all  of  the  debtor's  property.  But  in 
this  case  the  assignment  was  construed  as 
conveying  all  of  the  property  of  the  debtor, 
it  appearing  that,  although  in  the  assign- 
ment certain  designated  property  was  men- 
tioned without  in  terms  declaring  that  it 
was  all  the  assignor's  property,  yet  the  fact 
that  it  was  all  the  property  appeared  in  the 
inventory  which  was  attached  to  the  assign- 
ment, as  directed  by  statute,  and  the  two 
instruments,  it  was  held,  should  be  con- 
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strued  together,  and  therefore  they  consti- 
tuted a  valid  assignment. 

Also,  in  Farquharson  v.  Eichelberger,  15 
Md.  63,  the  court,  in  construing  an  assign- 
ment, as  against  an  objection  that,  although 
it  exacted  releases,  it  did  not  purport  to 
convey  all  the  assignor's  property,  followed 
the  rule  that  the  description  of  the  prop- 
erty in  the  premises  controls  over  that  in 
the  habendum,  and  held  that  therefore  in 
this  instance  the  assignment  purported  to 
convey  all  the  property. 

Conceding  as  well  settled  the  rule  that  a 
provision  in  an  assignment  securing  cred- 
itors, which  exacts  releases  of  the  debtors, 
is  not  valid  unless  all  the  debtor's  estate  is 
cohveyed,  the  court  in  Paul  v.  Baugh,  85 
Va.  955,  9  S.  £.  329,  held  that  an  assign- 
ment exacting  releases  was  not  invalidated 
by  the  fact  that  it  did  not  convey  an  equity 
of  redemption  belonging  to  the  debtor,  where 
it  appeared  that  the  prior  encumbrances  on 
the  property  far  exceeded  its  value;  nor  by 
the  fact  that  it  did  not  convey  a  small 
amount  of  personal  property  which,  by  the 
laws  of  the  state,  was  exempt  to  the  debtor. 

Conceding  that  under  the  statute  a  gen- 
eral assignment  exacting  releases  might  be 
made  for  creditors,  the  court  in  Temple 
Grocer  Co.  v.  Clabaugh,  18  Tex.  Civ.  App. 
655,  45  S.  W.  482,  held  that  a  deed  of  trust 
of  certain  property  only  was  invalid  be- 
cause of  a  provision  for  payment,  after  cer- 
tain preferred  creditors,  of  certain  other 
named  creditors  who  agreed  to  release  the 
debtor,  where  the  property  conveyed,  after 
payment  of  preferred  creditors,  was  suffi- 
cient to  pay  only  a  small  part  of  the  debts 
of  creditors  of  the  second  class. 

In  Robinson  v.  Mays,  76  Va.  708,  it  was 
said  (obiter)  that  although  it  was  essen- 
tial to  the  validity  of  an  assignment  requir- 
ing releases,  that  it  conveyed  all  the  debt- 
or^ property,  the  debtor  could  not  impeach 
its  validity  on  the  ground  that  it  failed  to 
convey  all  the  property. 
.  An  assignment  exacting  releases  is  not 
rendered  invalid  as  a  partial  assignment,  by 
the  fact  that  by  mistake  property  belong- 
ing to  another  is  mentioned  therein  as  re- 
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justification  been  introduced  without  objec- 
tion, a  different  situation  would  arise,  but 
as  we  understand  the  settled  rule,  while 
amendments  to  pleadings  to  conform  to  the 
proof  will,  in  furtherance  of  justice,  be 
liberally  granted,  they  will  never  be  granted 
where  the  admission  of  evidence  was 
promptly  objected  to  when  it  was  offered, 
upon  the  ground  that  it  did  not  tend  to 
support  the  allegations  in  the  pleadings.  1 
£nc.  PI.  &  Pr.  585,  and  cases  cited.  As 
said  in  Beard  v.  Tilghman,  66  Hun,  12,  20 
N.  Y.  Supp.  736:  "The  court  had  no  power 
at  the  close  of  the  case  to  conform  the 
affirmative  allegations  in  the  answer  to  the 
proof,  for  the  reason  that  the  evidence  at 
the  time  it  was  offered,  to  which  the  allega- 
tions in  the  answer  were  made  to  conform. 


was  objected  to,  and  admitted  under  ex- 
ceptions. Under  these  circumstances,  the 
court  had  no  power  to  conform  the  plead- 
ings to  the  proof,  because  the  party  whose 
objection  had  been  overruled  had  a  right 
to  rely  upon  his  exceptions,  and  the  rights 
which  such  exceptions  gave  to  him  could 
not  be  taken  away  by  the  device  of  con- 
forming the  allegations  of  the  pleadings  to 
the  proof  offered;  such  exceptions  having 
been  well  taken  at  the  time  the  proof  was 
offered.  If  any  amendment  to  the  pleadings 
was  necessary,  it  should  have  been  made 
prior  to  the  introduction  of  the  evidence, 
if  the  evidence  was  objected  to,  and  for 
the  reasons  stated  it  is  apparent  that  such 
a  motion  could  not  be  made  under  such 
circumstances  at  the  close  of  the  case." 


served  to  the  assignor.  Belt  v.  Robinson,  11 
C.  C.  A.  39,  27  U.  S.  App.  273,  63  Fed.  90. 

Where  a  debtor  assigned  part  of  his  prop- 
erty on  condition  that  it  should  operate  as 
an  extinguishment  of  his  entire  indebted- 
ness to  all  his  creditors,  it  was  held  in  Mc- 
Bride  v.  Bohanan,  50  Ga.  527,  that  the 
assignment  was  invalid  as  against  a  non- 
assenting  creditor,  under  a  statute  declar- 
ing assignments  invalid  where  any  trust  or 
benefit  was  reserved  to  the  assignor. 

In  Re  Broome,  3  Nat.  Bankr.  Reg.  444, 
Fed.  Cas.  No.  1,967,  an  assignment  of  cer- 
tain property  for  the  payment  of  such  cred- 
itors as  should  sign  a  compromise  agree- 
ment, the  surplus  to  revert  to  the  assignor, 
was  held  invalid.  It  was  said  that  the  as- 
signment was  not  an  assignment  of  the 
whole  of  the  assignor's  property,  and  was 
void  as  tending  to  hinder  and  delay  credi- 
tors. 

h.  By  partner8hip8. 

In  accord  with  the  rule  above  indicated, 
that  an  assignment  exacting  releases  must 
convey  all  the  debtor's  property  available 
for  creditors,  it  is  well  settled  that  an  as- 
signment by  a  partnership  which  requires 
releases  of  creditors  must  convey  not  only 
the  partnership,  but  the  individual,  prop- 
erty. Practically  all  the  cases  under  this 
division  support  this  prpposition,  except 
Trumbo  v.  Hamel,  29  S.  C.  520,  8  S.  E.  83, 
where  it  was  held  that  an  assignment  by  a 
partnership  of  the  partnership  property, 
which  provided,  first,  for  payment  of  credi- 
tors who  released  the  assignors,  and,  second, 
of  all  other  creditors  without  preference, 
was  valid,  as  against  a  nonassenting  credi- 
tor. The  rule  was  laid  down  by  one  of  the 
judges  that  in  that  state  an  assignment  re- 
quiring releases  was  not  invalidated  merely 
by  the  fact  that  it  was  only  a  partial  as- 
signment of  the  property,  provided  the  re- 
lease was  required  only  as  a  condition  of 
preference.  But  the  court  appeared  to  re- 
gard an  assignment  by  partners  of  the 
partnership  assets  only  as  not  such  a  par- 
tial assignment  as  came  v/ithin  the  rule 
rendering  partial  assignments  requiring 
releases  invalid. 
60  L.R.A.(N.S.) 


In  Henderson  v.  Bliss,  8  Ind.  100,  it  was 
said  that  the  authorities  which  sustain  the 
right  of  the  debtor  to  require  a  release  hold 
that  the  assignment  must  fix  the  time  with- 
in which  it  must  be  executed,  and  that  that 
time  must  be  a  reasonable  one,  or  the  as- 
signment would  be  regarded  as  fraudulent; 
also  that  they  hold  that  the  assignment 
must  embrace  all  of  the  debtor's  property, 
and  if  by  partners  it  must  embrace  tlie 
separate  property  of  each  as  well  as  the 
joint  property  of  all  the  partners.  The  as- 
signment in  this  instance  was  held  invalid 
as  failing  to  comply  with  these  require- 
ments, llie  court  was,  however,  inclined  to 
follow  the  decisions  holding  that  the  debtor 
had  no  right  to  require  a  release  from  fur- 
ther liability  as  a  condition  of  participating 
in  the  benent  of  the  assignment. 

To  the  same  effect  is  l^utler  v.  Jaffray,  12 
Ind.  504,  where  also  an  assignment  requir- 
ing releases  was  held  invalid  because  no 
time  was  fixed  within  which  the  releases 
were  to  be  executed,  and  because  it  did  not 
appear  that  the  assignment,  which  was  by  a 
firm,  embraced  all  the  joint  property  of  the 
debtors  as  well  as  the  separate  property  of 
each. 

In  Francis  v.  Hers,  55  Ga.  249,  it  was 
held  that  an  assignment  by  a  firm  of  part- 
nership property  only  was  invalid,  which 
provided  for  the  payment  of  creditors  who 
should,  within  a  stated  time,  accept  the  as- 
signment and  release  the  debtors  from  fur- 
ther liability,  the  surplus  to  be  paid  to 
individual  creditors. 

In  Maennel  v.  Murdock,  13  Md.  164,  two 
of  the  judges  were  of  the  opinion  that  an 
assignment  was  invalid  because  it  exacted 
unconditional  releases  from  the  creditors  of 
the  grantors,  who  were  interested  in  several 
firms,  and  did  not  convey  the  property  of  a 
partner  in  one  of  the  firms.  The  other  two 
judges,  however,  held  that,  by  the  assign- 
ment, the  grantors  intended  simply  to  sub- 
mit to  the  court  all  legal  questions  as  to 
the  distribution  of  the  property,  the  assign- 
ment providing  for  payment  in  such  order 
and  priority  out  of  the  trust  fund,  "as  by 
law  they  may  be  entitled  to  be  paid,"  of  all 
such  creditors  as  within  sixty  days  assented 
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In  the  case  at  bar  what  the  learned  trial 
court  did  was  not  to  conform  the  pleading 
to  the  proof,  but  it  granted  defendant  leave 
to  file  and  serve  an  amended  answer.  While 
such  order  was,  no  doubt,  made  within  the 
exercise  of  a  sound  discretion,  the  service 
and  filing  of  such  amended  answer  merely 
operated  to  change  and  enlarge  the  issues 
as  of  the  date  the  same  was  served  and 
filed.  The  new  issue  thus  brought  into  the 
case  cannot  avail  the  defendant  in  the  ab- 
sence of  evidence  properly  introduced  in  its 
support.  Defendant's  counsel  should  have 
applied  for  leave  to  reopen  the  case  and 
submit  such  evidence.  The  fact  that  plain- 
tifif's  counsel,  by  retaining  the  amended  an- 
swer without  objection,  may  have  fore- 
closed their  right  to  question  the  validity 


of  the  order  allowing  the  same,  does  not 
alter  the  situation  in  the  least.  The  fact 
remains  that  there  is  no  competent  evidence 
in  the  case  proving  or  tending  to  prove  jus- 
tification; hence,  the  judgment  in  defend- 
ant's favor  is  erroneous,  and  the  same  is 
accordingly  ordered  to  be  vacated  and  a 
new  trial  had;  and  it  is  so  ordered. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down 
November  21,  1013: 

Counsel  for  respondent  have  filed  an  elab- 
orate petition  for  rehearing,  wherein  they 
challenge  the  correctness  of  the  foregoing 
opinion  in  certain  particulars.  Such  peti- 
tion contains  thirty-six  pages  of  typewrit- 
ten matter,  consisting  of  a  reargument  and 


to  the  assignment  and  released  the  debtors, 
the  residue  to  be  applied  to  the  payment  of 
all  other  creditors.  The  assignment  being 
held  valid  in  the  lower  court,  the  judgment 
was  afiirmed  on  appeal. 

In  Citizens'  F.  M.  &  L.  Ins.  Co.  v.  Wallis, 
23  Md.  173,  the  court  regarded  an  assign- 
ment by  a  firm,  which  contained  provisions 
for  a  release  and  purported  to  convey  only 
the  partnership  property,  as  void  and  pass- 
ing no  title  to  the  grantee.  And  it  was  held 
that  creditors  who  had  executed  releases  un- 
der the  assignment,  but  in  whose  favor  a 
judgment  had  been  subsequently  confessed 
by  the  firm,  were  not  estopped  by  the  execu- 
tion of  the  releases  from  impeaching  the  as- 
signment and  maintaining  their  claim  to 
the  property  under  their  judgment,  as 
against  subsequent  judgment  creditors  who 
also  attacked  the  assignment  as  void. 

In  Maughlin  v.  Tyler,  47  Md.  545,  the 
court  said  that  it  had  been  settled  bv  de- 
eisions  in  that  state,  that  a  deed  of  trust 
for  the  benefit  of  creditors,  creating  prefer- 
encefit  and  exacting  releases,  was  void  un- 
less it  appeared  on  its  face  to  convey  all  the 
property  of  the  debtor;  and  it  was  held  ac- 
cordingly that  a  release  by  a  creditor  did 
not  prevent  him  from  enforcing  a  debt 
against  partners,  where  the  release  was 
executed  in  accordance  with  an  assignment 
given  by  one  of  the  partners  against  the 
objection  of  the  others,  purporting  to  con- 
vey all  the  property  of  which  the  grantor 
was  seised  or  in  which  he  was  interested,  the 
court  regarding  the  assignment  as  not  pur- 
porting to  convey  partnership  property,  or, 
if  80,  one  partner  as  having  no  power  to 
make  such  disposition  of  the  partnership 
property. 

In  Wyles  v.  Seals,  1  Gray,  233,  it  was 
held  that  an  assignment  purporting  to  con- 
vey only  the  partnership  property  of  the 
debtors  was  inconsistent  with  the  insolvent 
laws  of  the  state  prohibiting  a  debtor  from 
giving  preferences  to  particular  creditors, 
and  providing  that  the  entire  property 
should  be  equally  distributed  among  all  the 
creditors.  To  the  same  effect  is  Edwards  v. 
Mitchell,  1  Gray,  230. 

By  a  statute  in  Minnesota  (Laws  of 
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1881),  a  debtor  whose  property  is  levied  up- 
on is  authorized  to  make  an  assignment  for 
the  benefit  of  such  creditors  as  execute  re- 
leases of  their  debt,  and  it  is  provided  that 
no  creditor  shall  receive  any  benefit  under 
the  act  unless  he  has  filed  such  releases; 
but  if  the  debtor  fraudulently  conceals,  en- 
cumbers, or  disposes  of  any  of  his  property 
with  intent  to  defraud  creditors,  the  court 
may  order  the  property  distributed  among 
creditors  with  or  without  the  filing  of  re- 
leases. Re  Mann,  32  Minn.  60,  10  N.  W. 
347. 

Under  the  above  statute  it  was  held  in 
May  V.  Walker,  35  Minn.  104,  28  N.  W.  252, 
that  an  af^signment  was  invalid  as  against  a 
nonassenting  creditor,  unless  it  conveyed  all 
the  debtor's  property  not  exempt  by  law; 
and  that  therefore  an  assignment  by  a  part- 
nership of  their  partnership  property  only 
was  invalid  under  the  statute  and  also  at 
common  law.  It  was  said  that,  although 
there  was  a  conflict  of  opinion,  every  con- 
sideration of  honesty  and  good  sense  sup- 
ported the  proposition  that  an  assignment 
by  an  insolvent  debtor,  providing  that  the 
proceeds  should  be  applied  toward  the  pay- 
ment of  the  debt  to  such  creditors  only  as 
released  their  claims  against  him,  was,  in 
the  absence  of  an  express  statute  to  the 
contrary,  fraudulent  and  invalid;  and  this 
for  the  reason  that  it  is  the  duty  of  an  in- 
solvent debtor  to  apply  his  property  to  the 
payment  of  his  debts  as  far  as  it  will  go, 
without  condition,  and  without  coercing  his 
creditors  to  surrender  any  part  of  their 
claims  against  him  as  a  condition  of  re- 
ceiving their  just  share  of  the  property.  It 
was  said  also  that  even  where  a  common- 
law  assignment  with  provisions  for  release 
was  upheld,  the  rule  was  that  it  must  be 
general,  and  not,  as  in  this  case,  partial. 

After  the  court  in  May  ▼.  Walker,  supra, 
had  declared  the  assignment  invalid,  cer- 
tain creditors  of  the  firm  who  had  executed 
and  filed  releases  under  the  assignment  pe- 
titioned for  the  appointment  of  a  receiver 
of  the  property  of  the  debtor,  and  the  lower 
court  in  Re  Walker,  37  Minn.  243,  33  N.  W. 
852,  34  N.  W.  601,  refused  to  grant  the  pe- 
tition  on   the   ground    that   they   were   no 
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eitation  of  numerous  authorities  claimed  to 
be  in  point,  but  nothing  new  is  presented, 
and  the  same  amounts  to  a  rehash  of  the 
matters  contained  in  the  original  brief|  with 
the  addition  of  the  citation  of  many  au- 
thorities. 

Notwithstanding  a  failure  of  counsel  to 
observe  the  rules  regarding  the  matters 
which  may  be  properly  set  forth  in  a  peti- 
tion for  rehearing,  we  have  devoted  con- 
siderable time  to  a  consideration  thereof, 
and  have  examined  most  of  the  authorities 
therein  collated.  After  such  consideration 
we  see  no  reason  to  change  our  conclusions 
as  above  annoimced. 

It  is  not  our  purpose  at  this  time  to 
answer  in  detail  the  various  propositions 
advanced  by  counsel  in  such  petition,  but 


will  briefly  notice  some  of  them.  The  fact 
must  not  be  overlooked  that  this  is  not  an 
action  in  claim  and  delivery,  but  one 
brought  to  recover  damages  for  the  alleged 
conversion  by  defendant  of  certain  personal 
property  claimed  to  belong  to  plaintiff.  De- 
fendant, by  his  original- answer,  merely  puts 
in  issue  the  allegations  of  the  complaint, 
by  what  amounted  to  a  general  denial;  no 
attempt  to  plead  justification  was  made. 
The  issues  thus  framed  were  therefore 
clearly  defined.  In  order  to  recover,  plain- 
tiff had  the  burden  of  proving:  First,  own- 
ership in  him  as  alleged;  second,  wrongful 
conversion  of  the  property  by  defendant  as 
alleged;  and,  third,  the  damages  occasioned 
thereby. 
In  their  petition  counsel  for  respondent 


longer  creditors  of  the  firm.  On  appeal 
this  was  held  error,  the  court  regarding  the 
releases  as  not  in  themselves  operating  to 
discharge  the  debtors,  but  stating  that  such 
discharge  was  effected  under  the  statute 
only  by  the  judgment  of  the  court,  and  in 
this  case  no  such  judgment  had  been  rend- 
ered, and  could  not  be  rendered,  because 
there  had  been  no  valid  statutory  assign- 
ment. It  was  said  that  anything  which  the 
creditor  had  received  under  the  void  assign- 
ment would  amount  at  most  only  to  pay- 
ment pro  tanto.  The  court  also  denied  tne 
contention  that  the  petitioners  were  es- 
topped by  reason  of  their  action  under  the 
assignment. 

Assignments  made  by  partnerships  under 
the  statute  of  1881  were  held  invalid  in  Re 
Allen,  41  Minn.  430,  43  N.  W.  382,  and  Far- 
well  V.  Brooks,  66  Minn.  184,  68  N.  W.  6, 
because  not  conveying  all  the  property  of 
the  assignors;  the  assignment  in  the  former 
case  being  of  the  partnership  property  and 
the  individual  property  of  some  of  the  part- 
ners, but  failing  to  convey  the  individual 
property  to  one  who,  as  to  the  other  members 
of  the  firm,  was  only  a  special  partner,  but 
as  to  creditors  was  a  general  partner;  and 
in  the  latter  case  the  assignment  failing  to 
convey  the  individual  property  of  one  of  the 
partners,  because,  although  signed  ''Brooks 
&  Company,  by  W.  M.  Brooks,"  the  individ- 
ual property  of  W.  M.  Brooks  did  not  pass 
thereunder. 

Also,  in  Thompson  v.  Winona  Harvester 
Works,  41  Minn.  434,  43  N.  W.  383,  an  as- 
signment made  under  the  above  statute  was 
held  invalid  because  it  did  not  convey  the 
separate  property  of  one  of  the  partners 
who  failed  to  join  in  its  execution  within 
the  statutory  period  of  ten  days  allowed 
after  attachment  of  the  property  by  credi- 
tors. 

While  in  Pennsylvania  an  assignment  for 
creditors  is  not  invalidated  merely  by  the 
fact  that  it  exacts  releases  of  the  debtor 
from  participating  creditors,  it  is  held  that 
such  an  assignment  is  invalid  as  against 
nonassenting  creditors  unless  it  conveys  all 
the  debtor's  property.  Thomas  v.  Jenks,  5 
Rawle,  221  (where,  although  it  appeared 
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that  the  partners  had  separate  property,  the 
assignment  was  of  the  partnership  property 
only,  but  required  releases  of  the  debtors 
individually  and  as  partners) ;  Hennessy  v. 
Western  Bank,  6  Watts  &  S.  300,  40  Am. 
Dec.  560  (where  an  assignment  executed  by 
two  members  of  a  firm  of  three  partners  did 
not  convey  the  separate  property  of  the 
third  partner) ;  Re  Wilson,  4  Pa.  430,  45 
Am.  Dec.  701  (same;  holding  also  that  an 
alleged  ratification  by  the  third  partner  af- 
ter the  expiration  of  the  time  for  execution 
of  the  releases  did  not  validate  the  assign- 
ment) ;  Weber  v.  Samuel,  7  Pa.  499  (where 
it  appears  that  the  assignment  by  a  firm 
did  not  purport  to  convey  all  the  separate 
property,  it  being  held,  however,  that  the 
assignee  would  be  protected  from  being  re- 
quired to  pay  a  second  time  money  which, 
in  accordance  with  a  decree  of  court,  be  had 
distributed  to  creditors  under  the  assign- 
ment);  Okie  ▼.  Kelly,  12  Pa.  323  (holding 
the  assignment  was  voidable  because  it  did 
not  convey  the  separate  property  of  one  of 
the  partners,  but  that  a  purchaser  from  the 
assignee  might  obtain  title  if,  before  the 
election  had  been  exercised  to  avoid  the  as- 
signment, he  had  paid  all  the  purchase 
money  and  it  had  been  distributed  among 
creditors). 

In  Hennessy  v.  Western  Bank,  supra,  the 
court  was  of  the  opinion  that  the  fact  that  it 
did  not  affirmatively  appear  that  the  part- 
ner who  had  not  execu  v.d  the  assignment 
had  separate  property  was  immaterial,  and 
that  it  did  not  aid  the  assignment  if  it 
should  subsequently  appear  that  in  fact  he 
had  no  separate  property.  It  was  said  that 
a  debtor  cannot  mcJce  a  reservation  at  the 
expense  of  his  creditors  of  any  part  of  his 
income  or  property  for  his  own  benefit,  nor 
can  he  stipulate  for  any  advantage  either  to 
himself  or  family;  that  "it  is  an  indispen- 
sable condition  to  the  yalidity  of  an  assign- 
ment of  an  insolvent  debtor,  that  the  deed 
itself  should  contain  a  transfer  of  all  of  his 
property,  whether  belonging  to  the  firm  or 
to  each  partner  in  a  separate  capacity.  If. 
on  inspection  of  the  deed,  the  creditors  ob- 
served that  it  is  defective  in  that  essential 
particular,  they   may   refuse  to  execute   a 
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Argue  that  because  plaintifT  in  his  complaint 
alleged  that  defendant  unlawfully  took  said 
property  from  the  plaintiff's  possession,  and 
that  because  plaintiff's  counsel  in  proving 
their  case  offered  testimony  showing  that 
defendant,  as  sheriff,  claimed  to  act  under 
a  certain  execution  issued  in  an  action 
wherein  the  First  National  Bank  of  Water- 
loo was  plaintiff  and  W.  I.  Ginther  was  de- 
fendant, this  opened  the  door  to  defendant 
to  prove  and  rely  upon  justification.  Such 
contention  is  far-fetched  and  unsound.  The 
fact  that  plaintiff  went  to  the  trouble  of 
proving  the  unnecessary  particulars  regard- 
ing the  method  of  the  alleged  conversion  by 
defendant  of  this  property  did  not  have 
the  effect  of  broadening  the  issues  in  the 
case  aa  framed  by  the  pleadings.    The  sole 


purpose  of  such  testimony  was  to  prove  the 
allegation  in  the  complaint  that  defendant 
took  and  converted  the  property.  Nor  does 
the  fact  that  plaintiff  had  knowledge  of  the 
capacity  in  which,  and  the  process  under 
which,  defendant  seized  this  property,  thus 
operate  to  broaden  the  issues,  and  to  per- 
mit a  defense  of  justification  under  the 
pleadings.  It  is  no  hardship  upon  litigants 
to  confine  them  to  the  issues  which  they 
have  framed  by  the  pleadings,  and  not  to 
do  so  would  result  in  endless  confusion  in 
our  practice.  It  is  no  answer  to  this  to  say 
that  plaintiff  could  not  possibly  have  been 
prejudiced  by  permitting  defendant  to  prove 
and  rely  upon  a  defense  which  he  did  not 
see  fit  to  allege.  When  proof  of  such  de- 
fense was  offered  and  objected  to,  proper 


release,  and  are  not  bound  to  investigate 
the  fact  whether  the  partners  have  or  have 
not  separate  estate.  They  may  rely  on  the 
common  sense  presumption  that  they  have 
some  separate  property,  and  it  would  be  un- 
reasonable to  require  them  to  go  further. 
To  suffer  insolvent  debtors  to  omit  such  a 
transfer  would  lead  to  great  frauds,  which 
even  now,  with  every  care  and  circumspec- 
tion, it  is  so  difficult  to  prevent.  In  truth, 
under  our  imperfect  system,  guard  as  we 
may,  creditors  are  nearly,  if  not  quite,  at 
the"  mercy  of  their  debtors.  It  operates  as 
a  means  of  coercion  on  them,  with  every 
advantage  on  the  side  of  a  fraudulent 
debtor;  and  this  would  be  much  increased 
if  we  should  tolerate  assignments,  the  di- 
rect tendency  of  which  would  be  a  tempta- 
tion to  withhold  valuable  estate  from  the 
grasp  of  creditors." 

The  decision  in  Wiener  ▼.  Davis,  18  Pa. 
331,  upholding,  a  so-called  assignment  by  a 
partnership  although  it  conveyed  only  part 
of  the  assignor's  property,  appears  to  rest 
principally  upon  the  ground  that  it  was  in 
fact  a  composition  with  creditors,  the  prop- 
erty being  conveyed  directly  to  certain 
creditors  who  were  required  to  release  the 
debtor. 

In  Texas  it  is  provided  hj  statute  that 
the  debtor  can  make  an  assignment  for  the 
benefit  of  such  creditors  only  as  consent  to 
accept  their  proportional  share  of  the  es- 
tate and  discnarge  the  debtor  from  tiieir 
claim,  and  that  when  such  creditors  shall  be 
paid,  they  shall  execute  to  the  assignee  or 
the  debtor  a  release.  Donoho  v.  Fish  Bros. 
58  Tex.  164.  But  under  this  statute  it  is 
held  that  an  assignment  is  invalid  which 
does  not  convey  all  the  debtor's  property; 
and  therefore  it  was  held  in  the  above  case 
that  an  assignment  by  a  partnership  which 
conveyed  only  the  partnership  property,  and 
required  releases  of  the  creditors,  was  in- 
valid. 

In  Donoho  y.  Pish  Bros,  supra,  the  court 
apparently  regarded  it  as  essential  to  the 
validity  of  an  assignment  under  the  statute, 
that,  if  it  be  by  a  partnership,  it  convey  all 
the  property  both  of  the  individuals  and  of 
the  partners,  even  though  a  release  was  re- 
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quired  only  from  firm  debts,  it  being  said, 
however,  that  the  release  clause  in  this  in- 
stance was  broad  enough  to  require  a  re- 
lease not  only  from  partnership  debts,  but 
from  such  as  the  debtors  might  owe  as  indi- 
viduals. 

Also,  in  Coffin  v.  Douglass,  61  Tex.  406,  it 
was  apparently  assumed,  following  Donoho 
V.  Fish  Bros,  supra,  that  an  assignment  by 
partners  exacting  releases  was  invalid  un- 
less it  conveyed  the  individual  as  well  as  the 
partnership  property,  the  assignment  in  this 
case  stipulating  for  releases  of  the  makers 
as  a  firm  and  as  individuals;  but  the  court 
in  this  case  construed  the  assignment,  which 
stated  that  it  was  made  by  a  firm  of  all 
their  wares,  merchandise,  etc.,  ''belonging  to 
us  now,  in  or  abgut  the  store  of"  the  firm, 
and  "including  all  property  of  all  kinds 
now  owned  by  us,"  as  including  the  individ- 
ual as  well  as  the  partnership  property. 
See  also  McKee  v.  Coffin,  66  Tex.  304,  1  S. 
W.  276,  where  the  same  assignment  was  in- 
volved, and  it  was  said  that  one  of  the  part- 
ners, who  it  was  claimed  had  not  exeouted 
the  assignment,  must  be  presumed  to  have 
known  that,  to  be  valid,  it  must  convey  all 
the  property  which  he  and  the  other  partner 
owned  as  copartners  or  otherwise,  except 
such  as  the  law  exempted  from  forced  sale. 

And  in  Orr  &  L.  Shoe  Co.  v.  Ferrell,  68 
Tex.  638,  6  S.  W.  400,  it  was  said  that  an 
assignment  by  a  firm  providing  for  a  dis- 
charge by  consenting  creditors  was  void,  if 
it  conveyed  the  partnership  property  only; 
but  in  this  case  the  assignment  was  con- 
strued as  conveying  both  partnership  and 
individual  property,  the  assignment,  al- 
though bearing  the  signatures  only  of  the 
individual  partners,  containing  the  firm 
name  as  grantor,  and  recitinfr  that  all  the 
property  of  the  assignors,  other  than  that 
exempt,  was  conveyed. 

And  where  one  of  the  partners,  previous- 
ly to  the  assignment,  had  fraudulently  con- 
veyed his  interests  to  another,  and  did  not 
join  in  the  assignment  by  the  new  firm,  it 
was  held  in  Cleveland  v.  Battle,  68  Tex.  Ill, 
3  S.  W.  681,  that  the  assignment,  providing 
thftt  accepting  creditors  should  release  their 
claims,  was  invalid. 
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and  orderly  practice  required  defendant  to 
move  to  amend  his  answer  by  alleging  such 
new  matter  by  way  of  defense,  and  if  such 
a  motion  had  been  made,  it  no  doubt  would 
have  been  granted,  for,  under  the  facts,  it 
would  have  constituted  an  abuse  of  discre- 
tion to  have  denied  such  application;  but, 
as  before  stated,  such  fact  in  no  way  ob- 
viates the  necessity  for  such  an  amendment 
in  order  to  permit  of  the  defense  of  justifi- 
cation. The  logical  effect  of  counsel's  rea- 
soning, it  seems  to  us,  would  be  to  do  away 
with  the  necessity  of  pleading  defenses 
where  it  can  be  shown  that  the  plaintiff  had 
knowledge  of  their  existence.  The  mere 
statement  of  the  proposition  is  enough  to 
show  the  fallacy  of  such  contention. 
What  we  have  here  said  does  not,  in  the 


least,  conflict  with  the  well -settled  rule  that 
courts  should  be  liberal  in  allowing  amend- 
ments, and  that  a  variance  between  the  al- 
legations in  a  pleading  and  the  proof  shall 
not 'be  deemed  material  unless  it  has  actu- 
ally misled  the  adverse  party  to  his  preju- 
dice, etc.  The  fact  that  a  party  has  not 
been  misled  to  his  prejudice,  nor  in  any 
manner  taken  by  surprise,  is  a  very  good 
reason  why  his  objection  to  a  proposed 
amendment  should  be  ignored,  but  it  is  no 
reason  for  dispensing  with  the  necessity  of 
any  amendment  at  all,  nor  is  it  any  justi- 
fication for  permitting  an  amendment  after 
the  trial,  materially  changing  the  issues, 
nor  of  permitting  an  amendment  of  the 
pleadings  after  the  trial  to  conform  to  the 
proof  where  such  proof  was  improperly  re- 


And  in  Baylor  County  v.  Craig,  69  Tex. 
330,  6  S.  W.  305,  on  the  principle  that  an 
assignment  requiring  releases  is  invalid  if 
made  bv  only  one  member  of  a  partnership, 
it  was  held  that  such  an  assignment  was  in- 
valid as  to  a  creditor  to  whom  the  assignor 
had  held  another  out  as  partner,  although 
there  was  in  fact  no  partnership. 

To  the  same  effect  is  Turner  v.  Douglass, 
77  Tex.  619,  U  S.  W.  221,  holding  an  as- 
signment invalid  because  made  by  only  one 
member  of  an  ostensible  firm,  although  such 
member  had  in  fact,  before  the  incurring  of 
the  debt  in  question,  purchased  the  interest 
of  the  other  partner. 

And  in  Still  v.  Focke,  66  Tex.  715,  2  S.  W. 
69,  an  assignment  requiring  releases  was 
held  invalid  because  it  did  not  convey  all  the 
assignor's  property,  the  assignment  being 
made  by  the  assignor  individually,  and  pur- 
porting to  convey  his  own  property,  but  it 
appearing  that  the  property  in  fact  be- 
longed to  a  firm  of  which  he  was  a  mem- 
ber. 

It  was  held,  also,  in  Still  v.  Focke,  supra, 
that  the  fact  that  the  business  was  carried 
on  in  the  name  of  the  partner  executing  the 
assignment  did  not  affect  the  above  rule. 

And  where,  after  a  firm  contracted  a  debt, 
the  interest  of  one  of  the  partners  was  sold 
to  the  other  members  of  the  firm,  it  has  been 
held  that  an  assignment  executed  by  such 
remaining  members  is  invalid  as  to  the 
creditor,  because  the  assignment  is  not  of 
all  the  debtors'  property.  Kellogg  v.  C&yce, 
84  Tex.  213,  19  S.  W.  388. 

But  in  Tracy  v.  TufHy,  134  U.  S.  206,  33 
L.  ed.  879,  10  Sup.  Ct.  Rep.  527,  it  was  held 
that  an  assignment  made  by  a  limited  part- 
nership, under  the  Texas  statute  authoriz- 
ing releases,  need  not  convey  the  individual 
property  of  a  special  partner,  which  was 
not  liable  for  the  firm  debts. 

And  in  Gordon  v.  Cannon,  18  Gratt.  387, 
it  was  held  that  an  assignment  by  a  firm 
exacting  releases,  which  conveyed  all  the 
firm  assets  and  the  property  of  one  of  the 
partners,  releases  being  required  not  only  of 
the  debtors  as  partners  but  as  individuals, 
was  valid,  where  it  appeared  that  the  otlf^r 
partners  had  no  individual  property. 
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Where  an  assignment  was.  made  by  a  firm 
of  the  partnership  property,  it  was  held  in 
Long  V.  Meriden  Britannia  Co.  94  Va.  594, 
27  S.  E.  499,  that  it  would  be  presumed 
that  the  assignment  conveyed  all  the 
debtors'  property,  so  as  to  render  it  valid, 
since  it  exacted  releases  of  the  creditors, 
and  it  would  not  be  presumed  from  the 
failure  to  include  any  individual  property, 
that  the  individual  property  of  the  debtors 
had  been  intentionally  omitted  in  order  to 
secure  it  for  their  own  benefit. 

In  McCord-Brady  Co.  v.  Mills,  8  Wyo. 
258,  46  L.R.A.  737,  56  Pac.  1003,  it  was  held 
that  the  individual  as  well  as  the  partner- 
ship property  must  be  conveyed  by  an  as- 
signment by  a  firm,  to  render  it  valid  under 
a  statute,  providing  that  a  creditor  who  ac- 
cepts a  dividend  under  an  assignment 
should  release  the  assignor  from  further  li- 
ability, the  provision  for  release  in  the 
statute  being  construed,  as  applied  to  a 
partnership  assignment,  as  including  a  re- 
lease of  the  debtors  as  individuals  as  well 
as  partners.  To  the  same  effect  is  Swof- 
ford  Bros.  Dry-Goods  Co.  v.  Mills,  86  Fed. 
556. 

In  Gadsden  v.  Carson,  9  Rich.  Eq.  252,  70 
Am.  Dec.  207,  it  was  held  that  an  assign- 
ment by  a  partner  of  part  only  of  his  in- 
dividual property,  which  exacted  from  cred- 
itors receiving  its  benefits  a  full  release  of 
himself  and  others  who  were  members  of  the 
firm,  was  invalid. 

An  assignment  exacting  releases,  which 
conveys  only  the  individual  property  of  the 
assignor,  who  is  a  surviving  partner,  is  in- 
valid. Rogers  v.  Flournoy,  21  Tex.  Civ. 
App.  556,  54  S.  W.  386.  But  the  court  re- 
garded an  assignment  made  by  a  surviving 
partner  of  the  partnership  property,  as  well 
as  that  which  he  owned  individually,  as  not 
invalid  because  of  failure  to  convey  the  in- 
dividual estate  of  the  deceased  partner. 
Such  estate,  it  was  said,  was  sequestered  by 
administration  under  the  probate  laws,  and 
subject  to  the  claims  of  the  partnership 
creditors. 

An  assignment  by  a  partnership  convey- 
ing "all  their  real  and  personal  estate"  was 
construed  in  McGufiin  v.  Sowell,  1  Tex.  Civ. 
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ceived  over  objection.  Counsel  have  devoted 
much  space  in  their  petition  in  an  attempt 
to  convince  us  that  the  above  opinion  is 
erroneous  in  asserting  that  an  amendment 
after  the  trial  to  conform  the  pleadings  to 
the  proof  cannot  be  made  where  such  proof 
was  improperly  received  over  objection,  and 
they  cite  a  large  number  of  cases  which 
they  claim  to  be  in  point,  and  among  them 
18  Barker  v.  More  Bros.  18  N.  D.  86,  118  N. 
W.  823.  Most  of  the  cases  cited  and  relied 
upon  are  from  California.  The  cases  from 
other  states  do  not  seem  to  support  coun- 
sel's  contention.  An  examination  of  the 
opinion  in  Baker  v.  More  Bros,  discloses 
that  it  was  an  action  in  equity,  tried  under 
the  so-called  Newman  law,  where  all  evi- 
dence offered  must  be  received  on  trial,  in 


which  cases  rulings  are  not  made  on  the 
objections  to  evidence;  and  the  portion  of 
the  opinon  relied  upon  by  counsel  was  pure- 
ly dictum,  as  the  following  quotation  from 
the  opinion  shows:  'In  reference  to  the 
action  of  the  trial  court  in  permitting  an 
amended  answer  to  be  served,  we  think 
there  was  no  abuse  of  discretion,  and  ;that 
the  plaintiff  was  in  no  way  prejudiced  by 
the  amendment.  The  complaint  alleged 
that  the  assignment  to  Cooper  was  for  se- 
curity purposes  only.  The  original  answer 
expressly  denied  that  there  was  any  trust 
relation  created  by  that  assignment,  and 
under  that  allegation  and  denial  it  would 
not  have  been  error  to  admit  proof  that  the 
assignment  of  November  7,  1902,  was  not 
a  conditional  one.     However,   disregarding 


App.  187,  20  S.  W.  871,  as  purporting  to 
convey  the  individual  as  well  as  the  part- 
nership property;  and  therefore  is  not  in- 
valid as  a  partial  assignment  exacting  re- 
leases. 

But  it  was  held,  also,  in  McGuffin  v.  So- 
well,  supra,  that  since  the. assignment  was 
executed  in  the  name  of  the  firm  by  one  of 
the  partners,  it  must  appear,  in  order  to 
sustain  its  validity,  that  the  other  partner, 
who  had  given  his  consent  only  by  parol, 
had  no  real  estate  subject  to  forced  sale, 
since  written  authority  was  necessary  in 
order  to  convey  the  other  partner's  real  es- 
tate. 

See  also  Loney  v.  Bayly,  46  Md.  447,  and 
Focke  V.  Blum,  82  Tex.  436,  17  S.  W.  770, 
holding  that  an  assignment  by  a  partner- 
ship which  exacts  releases  must  convey  both 
partnership  and  individual  property,  and 
Spencer  v.  Jackson,  under  II. 

F.  Effect  of  dehtor'8  relinquishment  of 
"benefit  of  release  clause  or  of  execu' 
tion  of  new  ossignmeTU. 

In  some  instances  it  has  been  held  that 
an  assignment  invalid  because  of  the  exac- 
tion of  releases  was  validated  by  the 
debtor's  relinquishment  of  the  benefits  of 
the  release  clause,  or  that  the  objection  was 
cured  by  the  execution  of  a  new  assignment 
without  a  stipulation  for  release. 

Where  an  assignment  for  creditors  re- 
cited that  "it  was  expected  that  the  credi- 
tors would  release  the  balance  of  their  debts 
after  the  assets  were  exhausted,"  but  the 
debtor  subsequently  entered  on  the  assign- 
ment a  relinquishment  of  any  benefit  re- 
served, and  released  the  creditors  from  any 
condition  implied  in  the  above  clause,  it 
was  held  in  Cohen  v.  Summers,  64  Ga.  601, 
that,  even  if  the  assignment  was  invalid  by 
reason  of  a  statute  declaring  assignments 
invalid  where  any  trust  or  benefit  was  re- 
served to  the  assignors,  it  was  validated  by 
the  execution  of  the  relinquishment  and  its 
acceptance  by  the  assignee. 

And  in  Conkling  v.  Carson,  11  111.  503, 
where  an  assignment  which  was  invalid  be- 
cause containing  a  provision  for  release  of 
60  L.R.A.(N.S.) 


the  debtor  by  creditors  assenting  thereto 
was  amended  by  the  debtor  agreeing  that 
the  assignment  should  not  operate  as  a  dis- 
charge of  the  debts  of  assenting  creditors, 
it  was  held  that  the  assignment  was  not 
open  to  attack  by  creditors  who  obtained 
judgment  subsequent  to  the  alteration. 

Where,  before  any  creditor  had  assented 
to  an  assignment  exacting  releases,  the 
debtor  executed  a  counter-release  discharg- 
ing all  creditors  who  consented  to  the  as- 
signment from  the  effect  of  their  releases, 
and  providing  that  the  assignee  should  hold 
the  property  as  though  the  release  clause 
had  not  been  in  the  original  assignment,  it 
was  held  in  Howe  v.  Newi>egin,  34  Me.  16, 
that  creditors  who  thereafter  assented  to 
the  assignment  should  not  be  deprived  of 
its  benefit  by  reason  of  the  execution  of  the 
counijer-release,  where  there  was  no  attempt 
to  conceal  knowledge  thereof,  and  no  other 
evidence  of  fraud,  although  the  attacking 
creditor,  who  had  not  assented  to  the  as- 
signment, was  ignorant  of  the  counter-re- 
lease. 

Where,  upon  discovering  the  invalidity  of 
the  first  assignment,  by  reason  of  the  provi- 
sions for  release,  the  assignors  made  a  second 
assignment  to  the  same  assignees,  after  the 
latter  had  reassigned  the  property  to  the 
debtors,  it  was  held  in  Hone  ▼.  Woolsey,  2 
Edw.  Ch.  289,  that  the  second  assignment 
was  valid.  The  court  regarded  the  first  as- 
signment as  voidable  only,  and  not  void,  and 
therefore  the  assignees  under  the  first  as- 
signment had  title  as  against  the  creditors 
until  the  latter  took  steps  to  avoid  the  as- 
signment, and  consequently,  by  reassigning 
the  property  to  the  debtors,  the  latter  be- 
came invested  therewith,  and  could  execute 
a  second  valid  assignment  to  the  assignees. 
It  was  said  that  nothing  was  more  clearly 
settled  than  that  an  assignment  construc- 
tively fraudulent  under  the  statute  or  com- 
mon law  in  regard  to  creditors  was  void- 
able only,  and  not  absolutely  void. 

But  in  Burritt  v.  Robertson,  18  U.  C.  Q. 
B.  656,  where  an  assignment  exacting  re- 
leases was  executed  by  the  assignees,  who 
were  creditors,  it  was  held  that  the  assign- 
ment could  not  be  validated  by  the  execu- 
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entirely  the  question  of  the  sufficiency  of 
the  original  answer,  we  discover  no  reason 
why  it  was  prejudicial  or  erroneous  to  per- 
mit the  amendment  to  be  filed  to  conform 
to  the  proof.  It  was  not  a  different  or  new 
defense  from  that  which  was  foreshadowed 
by  the  general  denial  or  answer,  wherein 
there  was  an  express  denial  of  any  trust 
relation  growing  out  of  the  assignment. 
The  amended  answer  alleged  that  fact  in 
more  specific  terms."  It  will  be  seen  from 
the  foregoing  that  what  was  said  hardly 
reached  to  the  dignity  even  of  a  dictum 
in  favor  of  the  respondent's  contention,  as 
the  amendment  brought  no  new  issue  into 
the  case,  and  we  Certainly  do  not  consider 
it  as  in  any  way  controlling  in  the  case 
at  bar. 


In  view  of  counsel's  very  urgent  conten- 
tion upon  the  proposition  that  the  court 
has  power  to  conform  the  pleadings  to  the 
proof,  even  though  such  proof  was  intro> 
duced  over  the  objection  that  it  was  not 
within  the  issues,  we  desire  to  cite  in  sup- 
port of  our  holding  the  following  authori- 
ties in  addition  to  those  cited  in  the  main 
opinion:  31  Cyc.  452,  and  the  numerous 
cases  cited  in  note  85  from  the  states  of 
Indiana,  Kansas,  Massachusetts,  Minnesota, 
Nebraska,  New  York,  and  Oregon.  Also  the 
following  more  recent  cases:  Audley  v. 
Townsend,  126  App.  Div.  431,  110  N.  Y. 
Supp.  575;  Leggat  v.  Palmer,  39  Mont.  302, 
102  Pac.  327.  And  we  ckU  special  atten- 
tion to  the  cases  of  Guerin  v.  St.  Paul  F.  & 
M.   Ins.   Co.   44  Minn.   20,   46  N.   W.    138; 


tion  by  the  debtor  of  a  deed  poll  by  which  he 
canceled  the  condition  for  release  and  di- 
rected the  assignees  to  apply  the  property 
unconditionally  to  the  payment  of  his 
debts.  It  did  not  appear  that  any  of  the 
nonassenting  creditors  had  notice  of  the 
cancelation  of  the  release  clause,  and  it  was 
said  also  that  all  the  parties  to  the  original 
assignment  would  have  to  join  in  relieving 
it  of  its  objectionable  features. 

Although  regarding  the  first  assignment 
as  invalid  because  containing  provisions  for 
tlie  release  of  the  debtor,  the  court  in  Mor- 
rison v.  Shuster,  1  Mackey,  100,  held  that 
the  invalidity  was  cured  by  the  execution 
of  a  second  assignment  omitting  the  pro- 
visions for  release,  where  no  creditor  had 
obtained  liens  between  the  dates  of  the  two 
assignments.  In  this  case  it  appears  that 
the  second  assignment  was  executed  simply 
by  the  debtor,  and  made  to  the  assignees  in 
the  earlier  assignment. 

VI.  Time  for  assent  and  execution  of 

release. 

a.  Rule  that  assignment  mtist  fix  tima. 

An  assignment  requiring  releases  from 
creditors,  which  fishes  no  time  within  which 
the  releases  shall  be  executed,  is  invalid. 
Owen  v.  Arvis,  26  N.  J.  L.  22;  Mayer  v. 
Shields,  69  Miss.  107. 

In  Owen  v.  Arvis,  supra,  it  was  said  that 
"by  the  terms  of  the  assignment,  its  opera- 
tion is  made  to  depend  upon  a  surrender  of 
the  claims  of  the  several  creditors;  but  no 
time  is  specified  within  which  the  creditor 
shall  make  the  surrender,  or  decide  whether 
he  will  accept  the  terms  of  the  release  or 
not.  Yeard  may  elapse  before  the  election 
is  made.  In  the  meantime,  the  property  is 
locked  up  beyond  the  reach  of  other  credi- 
tors, wliose  claims  are  hindered  and  delayed. 
And  if  the  terms  of  the  assignment  should 
not  at  last  be  accepted  by  the  creditor,  the 
funds  must  remain  in  the  hands  of  tlie  as- 
signee as  a  resulting  trust  for  the  benefit  of 
the  debtor,  ...  or  the  creditor  is  de- 
prived of  his  remedy  at  law,  and  driven  into 
a  court  of  equity-  for  redress." 
50  L.R.A.(N.S.) 


And  in  Mayer  v.  Shields,  supra,  it  was 
said  that  in  those  states  which  permitted 
the  insertion  of  provisions  for  releases,  it 
was  held  that  there  must  be  a  reasonable 
time  fixed  within  which  creditors  must 
make  their  election  and  accept  or  reject  the 
assignment;  that  what  is  a  reasonable  time 
will  depend  upon  the  circumstances  of  the 
case,  but  it  must  not  be  so  short  as  to  de- 
prive creditors  of  their  opportunity  to  in- 
vestigate and  determine  the  question,  nor 
so  long  as  to  produce  unreasonable  delay; 
that  when  no  time  whatever  was  specified, 
the  assignment  necessarily  worked  a  fraud 
on  creditors,  for  in  such  a  case  it  necessarily 
caused  not  only  that  ordinary  delay  un- 
avoidable in  all  assignments,  but  a  delay 
which  could  not  be  ended  by  any  provision 
in  the  assignment  itself,  and  which  there- 
fore defeated  the  object  it  professed  to  have 
in  view. 

It  has  been  held,  however,  that  an  assign- 
ment requiring  releases  as  a  condition  of 
preference  is  not  invalidated  by  reason  of 
the  failure  to  fix  the  time  within  which 
creditors  must  accept  its  benefits  and  re- 
lease  the  debtor,  where  the  law  governing 
assignments  empowers  the  creditors  to  "or- 
der a  distribution  of  the  assets  on  hand." 
Adler  v.  Cloud,  42  S.  C.  272,  20  S.  £.  393. 

See  also  Lentilhon  v.  Moffat,  under  I.  a,  1, 
supra;  Pearpoint  v.  Graham,  under  I.  a,  2, 
supra,  and  Henderson  v.  Bliss  and  Butler 
v.  Jaffray,  under  IV.  b,  supra. 


5.  Reasonableness  of  time. 

A  period  of  150  days  was  held  in  Ashurst 
V.  Martin,  9  Port.  (Ala.)  566,  to  be  a  rea- 
sonable time  within  which  creditors  should 
assent  to  the  assignment  and  release  the 
debtor.  It  was  said  that  the  sufliciency  of 
the  time  allowed  must  in  all  cases  depend 
on  the  situation  and  number  of  the  credi- 
tors; and  that  the  insertion  in  the  assign- 
ment of  too  long  or  too  short  a  period 
would  be  evidence  of  fraud. 

Althoiigh  an  assignment  which  gave  a 
preference  to  such  creditors  as  within  a 
stated  time  should  release  the  debtor  did 
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Walker  v.  (yConncU,  59  Kan.  806.  52  Pac. 
^04;  and  Mendenhall  v.  Harrisburg  Water 
.Power  Co.  27  Or.  38,  39  Pac.  399. 

We  quote  from  the  latter  opinion  as  fol- 
lows: '"When/  says  Lord,  J.,  in  Cook  ▼. 
Croisan,  25  Or.  475,  36  Pac.  632,  'the  parties 
proceed  with  a  trial,  and  eyidence  is  re- 
reived  without  objection,  supporting  mate- 
rial matters  which  are  not  set  out  in  the 
pleadings,  the  court  may  permit  the  plead- 
ings to  be  amended  to  conform  with  the 
proofs.'  The  right  to  amend  a  pleading  so 
as  to  make  it  conform  to  the  proof  pro- 
ceeds upon  the  theory  that  it  presented  the 
issues  sought  to  be  established  by  the  evi- 
dence introduced  and  admitted  without  ob- 
jection, but  that  some  material  allegation 
had  been  inadvertently  omitted  therefrom. 


In  such  case  it  is  the  duty  of  the  eourt, 
after  the  evidence  upon  the  supposed  issue 
has  been  introduced  without  objection,  to 
permit  the  amendment;  but  when  objection 
has  been  made  to  its  introduction,  the 
court  has  no  authority  to  allow  such  an 
amendment,  as  this  would  have  a  tendency 
to  invert  the  orderly  mode  of  trial  pre- 
scribed by  statute,  and  lead  to  the  practice 
of  settling  issues  after  instead  of  before 
trial,  thereby  returning  to  primitive  meth- 
ods. The  plaintiff  having  made  objection 
to  the  introduction  of  this  evidence,  there 
was  no  abuse  of  discretion  in  denying  leave 
to  the  defendant   to  file  its   amended  an- 


swer. 


tt 


In  Walker  ▼.  O'Connell  the  Kansas  court, 
speaking  upon  this  question,  said:     "After 


not  provide  for  notice  to  be  given  to  the 
creditors,  it  was  said  in  Ashurst  v.  Martin, 
supra,  that  it  was  clear  that  the  time  could 
not  run  against  a  creditor  until  notice  of 
the  assignment  was  given. 

Where  the  business  of  the  debtors  was 
extensive  and  the  creditors  numerous,  some 
of  them  residing  in  other  states,  the  court 
in  Fox  V.  Adams,  5  Me.  245,  was  of  the 
opinion  that  the  limitation  in  the  assign- 
ment to  seventy  days,  of  the  time  within 
which  creditors  could  accept  its  provisions, 
one  of  which  was  a  release  of  the  debtors 
from  further  obligation,  was  too  short, 
rendering  the  assignment  invalid. 

In  Kepplier  v.  Or  rich,  7  Ohio,  pt.  2,  p. 
246,  an  assignment  was  held  invalid  as 
against  a  nonassenting  judgment  creditor, 
which  provided  for  payment  of  such  credi- 
tors as  within  one  year  from  the  date  there- 
of should  become  parties  thereto,  and  "con- 
sent to  take  a  pro  rata  assignment;"  the 
decision  being  apparently  placed  on  the 
ground  that  creditors  were  hindered  and  de- 
layed by  the  unreasonably  long  time  fixed 
in  the  assignment. 

In  Spencer  v.  Jackson,  2  R.  I.  36,  it  was 
held  that  four  months  was  not  an  unreason- 
able time  within  which  to  require  creditors 
to  present  their  claims  and  make  releases 
as  a  condition  of  preference  under  an  as- 
signment for  creditors. 

In  Curtain  v.  Talley,  46  Fed.  680,  the 
eourt  said  that  it  was  necessary  to  the  va- 
lidity of  an  assignment  giving  preferences 
and  exacting  releases,  that  the  assignment 
should  give  to  creditors  ail  the  information 
in  the  debtor's  power  as  to  the  nature  and 
value  of  the  property  conveyed  and  the 
amount  of  debts,  and  also  should  allow  a 
reasonable  time  to  enable  creditors  to  ob- 
tain such  information  as  the  deed  might 
not  afford,  in  which  to  decide  whether  to 
accept  or  reject  the  offer  made  to  them.  In 
this  case  the  assignment  of  a  tannery  was 
held  invalid,  because  the  time  fixed  (ninety 
days)  for  creditors  to  make  the  election 
was  regarded  as  too  short  for  them  to  ar- 
rive at  an  approximate  estimate  of  its  sell- 
ing price,  and  because  the  assignment  did 
not  give  them  proper  information  as  to  the 
60  L.R.A.(NJS.) 


value  of  the  property  conveyed  and  the 
amount  of  the  indebtedness. 

But  on  appeal  in  Talley  v.  Curtain,  4  C. 
C.  A.  177,  8  U.  S.  App.  347,  54  Fed.  43,  the 
court,  while  holding  the  provision  for  re- 
lease invalid  as  to  the  debtor,  because  of 
unexplained  evidences  of  fraud  on  his  part, 
held  that  as  to  the  trustee  the  assignment 
was  valid,  the  laws  of  Virginia,  in  which 
state  the  assignment  was  made,  permitting 
the  exaction  of  releases,  the  assignment  not 
being  fraudulent  upon  its  face,  and  the  as- 
signee under  the  decisions  of  that  state 
standing  in  the  position  of  a  bona  fide  pur- 
chase. 

See  also  Gordon  v.  Cannon,  under  I.  a,  2^ 
supra. 

o.  Execution  of  release  after  time  fixed 
or  after  paytnetU  of  dividend. 

In  Battles  ▼.  Fobes,  21  Pick.  239,  it  was 
held  that  a  creditor  was  not  prevented  from 
suing  upon  a  note  by  a  release  in  an  assign- 
ment for  creditors  purporting  to  be  made 
between  the  debtor,  the  assignee,  and  the 
creditors  who  should  execute  the  instrument 
within  sixty  days,  where  the  creditor  exe- 
cuted the  instrument  after  the  expiration 
of  the  time  specified.  It  was  said  that,  as 
the  creditor  was  not  a  party  to  the  instru- 
ment, he  was  not  affected  by  the  release  con- 
tained in  it,  and  therefore  it  was  not  a 
valid  defense  by  the  debtor. 

On  a  second  appeal  in  the  above  case,  in 
2  Met.  93,  it  was  held  that  the  fact  that 
within  the  time  stated  in  the  assignment 
the  creditor  had  expressed  verbally  his  will- 
ingness and  intention  to  become  a  party 
thereto  did  not  affect  the  fact  that  he  did 
not  become  a  party  by  executine  the  assip^- 
ment  after  the  expiration  of  the  time  lim- 
ited, so  as  to  make  the  release  a  valid  de- 
fense by  the  debtor. 

But  in  Coe  v.  Hutton,  1  Serg.  k  R.  398, 
where  the  assignment  provided  for  the  pay- 
ment of  such  creditors  as  should  within 
three  months  execute  releases  of  the  debtor,* 
it  was  held  that  the  indorser  of  a  note  made 
by  the  debtor  was  bound  by  a  release  given 
by  him  after  the  expiration  of  the  three 
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successfully  resisting  all  the  defendant's  at- 
tempts to  secure  recognition  of  the  rule,  the 
plaintiff  finally  moved  for  leave  to  amend 
her  petition  to  conform  to  the  facts  proved 
by  alleging  the  nonappointment  of  an  ad- 
ministrator of  the  decedent's  estate.  This 
motion  was  allowed,  and  the  amendment 
made.  However,  it  was  not  made,  nor  the 
motion  therefor  filed,  until  five  days  after 
the  close  of  the  trial,  the  return  of  the 
verdict,  and  the  discharge  of  the  jury,  and 
two  days  after  the  motion  for  new  trial  was 
filed.  It  was  made,  however,  before  the 
rendition  and  entry  of  judgment  on  the 
verdict  and  findings.  While  the  statute 
(Civil  Code,  §  140  [Gen.  Stat.  1909,  §  6733] ) 
allows  amendments  to  be  made,  either  be- 
fore or  after  judgment,  to  conform  to  the 


proof  of  facts,  and  while  this  statute  should 
be  liberally  construed  and  a  liberal  exer- 
cise of  the  right  of  amendment  allowed, 
we  are  clear  that  the  amendment  in  ques- 
tion should  not  have  been  permitted  at  the 
time  and  under  the  circumstances  disclosed 
in  this  case.  It  will  be  observed  that,  at 
every  proper  and  available  opportunity,  the 
attention  of  the  court  was  called  to  the 
vital  defect  in  the  plaintiff's  petition  and 
a  challenge  made  to  her  right  to  proceed 
because  of  such  defect.  In  particular,  the 
court  had  been  requested  to  instruct  the 
jury  to  find  for  the  defendants,  because  of 
the  lack  of  the  necessary  allegation  in 
plaintiff's  petition  to  entitle  her  to  recover. 
Exceptions  to  the  court's  rulings  were  made 
as   each   successive   phase   of   the   question 


months,  even  though  he  could  receive  no 
benefit  from  the  assignment.  The  release  in 
this  instance  recited  that  it  was  given  in 
consideration  of  $1  and  the  assignment 
made  by  the  debtor,  but  the  court  r^arded 
it  as  binding  without  a  consideration. 

It  was  also  held  in  Coe  v.  Hutton,  supra, 
that  the  indorser  was  bound  by  the  release, 
which  recited  that  it  was  of  all  actions,  or 
causes  of  action,  obligations,  claims,  and 
demands  whatsoever,  even  though  it  was 
executed  before  he  had  taken  up  the  note, 
and  therefore  before  he  had  a  right  of  ac- 
tion against  the  maker. 

And  where  a  creditor  failed  to  execute  a 
release  of  the  debtor  within  the  time  fixed 
in  the  assignment,  but  executed  a  release 
after  the  expiration  of  such  time,  and  be- 
fore the  assignee  had  declared  a  dividend 
to  those  creditors  of  his  class  (second 
class),  it  was  held  in  Cheever  v.  Imlay,  7 
Serg.  &  R.  510,  that  the  creditor  was  not 
entitled  to  share  in  the  dividends  equally 
with  those  of  that  class,  where  the  assign- 
ment provided  for  payment,  first,  of  certain 
accommodation  notes,  and  second,  for  the 
payment  of  all  other  debts  except  notes  and 
indorsements  made  for  the  accommodation 
of  others, — in  full,  if  the  property  was  suf- 
ficient, and  if  not,  then  in  just  and  equal 
proportions,  provided,  before  receiving  pay- 
ment of  any  of  their  debts,  the  creditors 
should  within  a  stated  time  execute  a  re- 
lease of  the  debtor.  In  this  instance  the 
debts  of  the  first  class  had  been  paid  in  full, 
but  the  property  was  insufficient  to  pay  in 
full  those  of  the  second  class,  and  the  court 
regarded  the  debtor  as  entitled  to  the  sur- 
plus only  after  all  the  debts  were  paid,  so 
that  to  allow  the  creditor  to  share  in  the 
dividend,  although  he  had  not  filed  a  re- 
lease within  the  time  fixed  in  the  assign- 
ment, would  be  inequitable  as  against  other 
creditors  of  the  second  class. 

In  Armstrong  v.  Hurst,  39  S.  C.  498,  it 
was  held  that  there  had  not  been  a  valid 
release  by  the  creditors'  notifying  the  as- 
signee in  writing  that  they  "hereby  accept 
the  terms  of  the  assignment,  .  .  .  and 
offer  releases  of  their  said  claims,  respect- 
ively, as  required  by  said  assignment," 
50  L.R.A.(N.S.) 


where  no  releases  were  in  fact  executed 
within  the  prescribed  time.  And  it  was  held 
also  that  the  execution  by  a  creditor  of  a 
formal  release  after  the  expiration  of  the 
time  did  not  have  the  effect  of  ratifying 
and  confirming  his  previous  action,  so  as  to 
entitle  him  to  the  benefits  derived  from  a 
valid  release. 

After  the  decision  in  Armstrong  v.  Hurst, 
supra,  a  creditor  who  had  received  dividends 
under  the  assignment  among  the  general 
nonreleasing  creditors  sued  the  debtor  for 
the  balance  of  the  debt,  and  it  was  held 
that,  although  the  release  stated  that  it  was 
given  in  consideration  of  the  amount  to  be 
received  by  the  creditor  and  of  his  having 
priority  over  nonreleasing  creditors,  and  the 
supposed  consideration  had  failed,  yet  the 
creditor  was  barred  by  the  formal  release 
under  seal,  from  recovering  the  balance  of 
the  debt.  H.  B.  Claflin  Co.  v.  Dacus,  59 
Fed.  998. 

In  Bank  of  Pennsylvania  v.  Gratz,  1 
Browne  (Pa.)  appx.  LXIX.,  it  was  held 
that  a  creditor  who  executed  a  release  after 
payment  of  a  dividend  was  entitled  to  such 
distribution  of  the  future  funds  as  would 
place  him  on  an  equality  with  those  who 
signed  before  the  dividend  was  declared,  and 
was  not  merely  entitled  to  a  proportion  of 
the  future  funds.  No  time  was  apparently 
fixed  for  creditors  to  execute  a  release. 

See  also  Armstrong  v.  Hurst,  under  VI.  e^ 
supra. 

VII,  CanetrucUon  of  particular  provU 
9ians  of  aasignments  or  of  statutes. 

Where  foreign  creditors  did  not  receive 
notice  within  the  year  limited  in  an  assign- 
ment for  creditors  to  assent  to  the  assign- 
ment and  execute  releases  of  the  debtor,  it 
was  held  in  De  Caters  v.  De  Chaumont,  2 
Paige,  490,  that  they  were  entitled  in  equity 
to  come  in  after  the  expiration  of  the  year 
and  share  therein  upon  the  terms  proposed. 
The  court  regarded  want  of  notice  or  other 
satisfactory  excuse,  as  mistake  or  accident, 
sufficient  in  equity  to  entitle  the  creditors 
to  participate  in  the  assignment  after  the 
expiration  of  the  time  limited,   providing, 
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arose  and  was  disposed  of.  These  rulings 
and  exceptions  showed  substantial  and  re- 
versible error,  within  the  previous  decisions 
of  this  court.  At  no  time  after  verdict 
and  before  the  amendment  was  made  could 
any  question  exist  as  to  the  right  of  the 
defendants  to  an  order  setting  aside  a  new 
verdict  and  findings  and  awarding  a  new 
triaL  We  think  it  was  not  within  the 
power  of  the  court,  at  the  late  time  this 
amendment  was  proposed,  to  allow  it  to  be 
made,  and  through  its  retroactive  effect  to 
cure  the  substantial  errors  which  had  been 
committed  through  lack  of  Jts  earlier  mak- 
ing. To  such  effect  are  the  authorities.  'A 
motion,  after  the  close  of  the  evidence  to 
conform  the  pleadings  to  the  proof,  can 
never  be  granted   where  the  admission   of 


the  evidence  was  promptly  objected  to  when 
it  was  offered,  upon  the  ground  that  it  did 
not  tend  to  support  the  allegations  in  the 
pleadings.'  1  Enc.  PI.  &  Pr.  p.  585.  We 
have  examined  many  of  the  authorities 
cited  under  the  above  quotation,  and  find 
that  they  fully  support  the  text.  We  can- 
not conjecture  whether  an  administrator  of 
the  estate  of  John  O'Connell  had  been  in 
fact  appointed,  and  we  have  no  way  of  as- 
certaining the  fact  except  by  the  record 
before  us;  and  that  was  silent  upon  the 
question  until  the  amendment  was  made, 
long  after  all  opportunity  for  the  defense 
to  be  heard  upon  it  had  passed.  Had  an 
issue  been  made  upon  this  question  in  proper 
time  and  form,  it  might  have  been  that  the 
defendants  could  have  proved  the  making 


after  receiving  notice,  they  had  done  noth- 
ing inconsistent  with  the  terms  of  the  as- 
signment. 

In  holding  the  assignment  invalid  because 
of  the  provision  for  release  of  the  debtor, 
the  court  in  Howell  v.  Dixon,  21  Fla.  413, 
68  Am.  Rep.  673,  construed  a  provision  that 
the  property  should  be  distributed  "in  equal 
proportions  to  my  other  creditors  in  satis- 
faction and  release  of  all  my  debts,"  as  the 
equivalent  of  a  condition  expressly  requir- 
ing the  creditors  to  execute  releases,  the  pro- 
vision in  effect  authorizing  the  assignee  to 
pay  only  in  caae  the  creditor  released  the 
debtor. 

And  in  Sperry  ▼.  Gallaher,  77  Iowa,  107, 
41  N.  W.  586,  a  provision  in  an  assignment 
for  creditors  that  in  case  any  creditors  did 
not  receive  the  full  amount  due  them,  "then 
the  receipt  of  any  just  pro  rata  share  of  the 
amount  due  them  shall  be  deemed  a  satis- 
faction of  the  demand,  and  so  by  them  ac- 
cepted," was  construe^  as  a  release  of  the 
debtor  from  further  obligation,  and  there- 
fore invalid,  and  not  simply  as  a  receipt  in 
full  satisfaction  of  the  demand  against  the 
assignee. 

In  Merritt  v.  Bucknam,  90  Me.  146,  37 
Atl.  885,  a  provision  in  an  assignment  that 
"the  creditors  whose  names  are  hereunto 
subscribed  agree  ...  to  receive  their 
proportional  shares  of  said  property  in  full 
of  all  their  claims  against  .  .  .  [the 
debtors],  and  upon  payment  thereof  they 
hereby  relieve  and  forever  discharge 
.  .  .  [the  debtors]  from  their  respective 
claims,"  was  construed  as  a  present  release 
of  the  debtors  from  further  liability,  and 
not  as  merely  an  executory  agreement  to 
release  the  debtors  upon  the  subsequent 
proportional  distribution  of  the  property 
conveyed. 

Also,  in  Tuckerman  v.  Newhall,  17  Mass. 
581,  a  provision  in  an  assignment  executed 
by  the  debtors,  the  assignee,  and  certain 
creditors,  that  the  creditors  agreed  "that 
they  will  receive  their  respective  propor- 
tions ...  in  full  satisfaction  of  their 
several  and  respective  demands,  and  will 
forever  release  and  discharge  the  said 
.  .  .  [debtors]  from  all  further  claims 
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and  demands  upon  them,"  was  construed  as 
a  present  release  by  the  creditors,  and  not 
merely  a  covenant  for  a  future  release. 

In  Hubbard  v.  McNaughton,  43  Mich.  220, 
38  Am.  Rep.  176,  5  N.  W.  293,  an  assign- 
ment which  required  that  the  assignee  pay 
the  several  creditors  equally  in  proportion 
to  their  several  demands,  and  that  *'the 
creditors  .  .  .  agree  to  their  said  as- 
signment, and  that  they  will,  as  soon  as 
their  just  proportion  of  the  proceeds  of  said 
property  shall  be  paid  to  them,  release 
their  claim  in  full,  and  discharge  said 
parties  from  all  liability  to  them,"  was  con- 
strued by  a  majority  of  the  court  as  re- 
quiring every  creditor  accepting  dividends 
to  release  the  debtor.  But  see  dissenting 
opinion  of  Judge  Cooley. 

Although  conceding  that  an  assignment 
requiring  creditors  to  release  the  debtor  as 
a  condition  of  receiving  dividends  under  the 
assignment  would  have  been  fraudulent  as 
against  nonassenting  creditors,  the  court  in 
Ghadwick  v.  Burrows,  42  Hun,  39,  held  that 
an  assignment  was  not  invalid  where,  pur- 
suant to  an  arrangement  among  the  credi- 
tors, to  which  all  except  one  assented,  the 
assignee  agreed,  in  consideration  of  the  as- 
signment, to. pay  each  of  the  creditors  40 
per  cent  of  their  indebtedness,  in  full  for 
their  debts,  since  the  assignment  should  be 
construed  not  as  requiring  a  release  as  a  con- 
dition of  receiving  the  40  per  cent  dividend, 
but  only  as  requiring  a  release  of  debts  by 
those  creditors  who  consented  to  the  ar- 
rangement. 

And  in  Jewett  v.  Woodward,  1  Edw.  Ch. 
195,  an  assignment  providing  that  the  as- 
signees should  pay  wnatever  sums  mi^ht  be 
collected  thereunder  in  equal  proportion  to 
the  creditors  of  the  assignor,  "provided 
that,  should  the  avails  of  the  assignment 
be  insufficient  to  pay  the  debts  in  full,  the 
assignees  are  authorized  to  compromise  the 
same,  requiring  discharges  on  payment  of 
the  dividend,"  was  construed  as  not  neces- 
sarily requiring  a  creditor  to  execute  a  re- 
lease of  t]ie  debtor  as  a  condition  of  receiv- 
ing a  dividend,  in  which  case  it  was  said 
that  the  assignment  would  be  invalid,  but 
merely  as  conferring  an  authority  on  the 


748 


MoRTH  Dakota  supreme  court. 


of  an  appomtmeni;.  We  cannot  assume  a 
lack  of  good  faith  on  their  part  in  insist- 
ing that  such  issue  be  framed,  and  that  they 
be  heard  upon  it.  We  cannot  assume  that 
their  contention  is  a  technical  and  vexa- 
tious insistence  upon  a  mere  matter  of  form 
readily  ascertainable^  against  them.  As 
shown  in  Eureka  v.  Merrifiekl,  63  Kan.  794, 
37  Pac.  113,  it  is  matter  of  substance,  and 
not  of  form,  and  what  the  fact  may  be  is 
impossible  for  us  to  know." 

In  Querin  v.  St.  Paul  F.  &  M.  Ins.  Co., 
the  Minnesota  court  said:  "The  court  also 
erred  in  permitting  the  amendment.  The 
defendant  properly  and  seasonably  objected 
to  the  reception  of  testimony  inadmissible 
under  the  pleadings,  but  which,  as  the  court 
charged  the  jury,  was  essential  to  a  recov- 


ery by  the  plaintifTs,  and  was  thereafter 
entitled  to  the  benefit  of  its  objection  and 
exception.  It  is  true  that  under  the  stat- 
ute .  .  •  much  discretion  is  properly 
given  to  the  trial  court  in  the  way  of 
amendments,  before  and  after  judgment, 
11^  furtherance  of  justice.  But  in  this  in- 
stance the  manifest  purpose  and  the  inevit- 
able effect  of  the  amendment  was  to  deprive 
the  defendant  of  a  legal  right  it  had  se- 
cured during  the  trial,  by  means  of  ita 
exception  to  the  ruling.  This  was  a  clear 
abuse  of  discretion  upon  the  part  of  the 
court.  The  plaintiffs  should  have  applied 
for  the  amendment  when,  through  the  ob- 
jection made  on  the  trial,  its  necessity  be- 
came strikingly  apparent." 
'      And  Mr.  Sunderland  in  his  able  article  on 


assignees,  in  case  any  of  the  creditors  chose 
to  compromise,  to  require  a  discharge  of  the 
debtor. 

While  conceding  that,  both  at  common 
law  and  under  the  express  provisions  of  the 
Code,  an  assignment  is  invalid  which  re- 
quires creditors  to  release  their  claims  as  a 
condition  of  participating  in  the  property 
assigned,  the  court  in  Bangs  v.  Fadden,  6 
N.  D.  92,  64  N.  W.  78,  held  that  the  assign- 
ment in  question  did  not  require  such 
release.  The  assignment  in  this  instance 
recited  that  it  was  made  for  the  benefit  of 
creditors  without  preference  or  priority  in 
trust,  **to  pay  or  discharge  in  full  .  .  . 
all  the  debts  and  liabilities  now  due  and  to 
become  due  from  said  party  of  the  first 
part  to  all  his  creditors  who  shall  file  re- 
leases of  their  claims  and  debts  ...  as 
provided  by  law,  .  .  .  and  if  the  residue 
of  such  proceeds  shall  not  be  sufficient  to 
pay  said  debts  and  liabilities,  .  .  .  then 
to  apply  the  same  as  far  as  they  will  ex- 
tend to  the  payment  of  such  debts  and  lia- 
bilities and  interest,  proportionately  to 
their  respective  amounts,  and  in  accord- 
ance with  the  statute  in  such  case  made 
and  provided."  It  was  said  that  the  recital 
in  the  assignment  that  it  was  made  for  the 
benefit  of  creditors  without  preference  or 
priority  showed  an  intention  to  proceed 
under  the  assignment  law,  and  in  view  of 
this  fact,  and  the  provision  that  it  was 
made  "in  accordance  with  the  statute  in 
such  case  made  and  provided,"  and,  "as  pro- 
vided by  law,"  a  construction  should  not  be 
adopted  which  would  show  a  purpose  in 
direct  confiict  with  one  of  the  provisions  of 
the  statute,  namely,  that  an  assignment  was 
void  which  tended  to  coerce  a  creditor  to 
release  or  compromise  his  claim.  The  con- 
tention waa  also  denied  that  in  the  con- 
struction of  assignments  for  creditors  a 
different  rule  should  be  followed  than  in 
ordinaiT  contracts,  and  that  in  the  former 
case,  if  there  was  any  uncertainty  as  to 
the  true  construction  of  the  instrument, 
arising  upon  its  face,  it  was  void. 

An  assignment  dividing  creditors  into 
three  classes,  and  providing  for  payment  of 
those  in  the  first  class,  and  the  other  two 
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classes  "ratably,"  and  that  no  creditor  of 
the  assignor  should  receive  a  dividend  un- 
less he  executed  a  release,  was  construed  in 
Wilson  ▼.  ELneppley,  10  Ser^.  &  R.  439,  as 
requiring  a  release  of  a  creditor  in  the  first 
as  well  as  the  other  classes,  as  a  condition 
of  sharing  in  the  property,  and  not  as 
showing  an  intention  on  the  part  of  the 
assignor,  by  reason  of  the  omission  of  the 
word  "ratably"  as  applied  to  creditors  ai 
the  first  class,  that  tney  should  be  paid  in 
full  whether  they  executed  releases  or  not. 

Where  an  assignment  requiring  releases  ot 
the  debtors  as  partners  and  as  individuals 
conveyed  the  assets  of  two  firms,  to  be  ap- 
plied to  the  payment  of  the  debts  of  both, 
without  expressing  any  discrimination,  it 
was  held  in  Gordon  v.  Cannon,  18  Gratt. 
387,  that  the  assignment  should  be  construed 
so  as  to  require  the  assets  of  each  firm  to 
be  applied  to  the  payment  of  the  debts  of 
that  nrm,  and  it  was  not  therefore  subject 
to  the  objection  that  it  required  the  credit- 
ors of  one  of  the  £rms  to  release  their 
debtors,  and  at  the  same  time  to  consent  that 
the  assets  of  that  firm  should  go  pro  rata  to 
the  payment  of  the  debta  of  the  other  firm, 
without  knowledge  by  creditors  as  to  the 
amount  of  such  debts. 

It  is  not  necessary,  in  order  to  receive  the 
benefits  of  an  assignment,  that  creditors 
execute  formal  releases  of  the  debtor,  where 
the  assignment  provides  that  "no  creditor 
named  in  this  deed  shall  have  any  benefit 
.  .  .  unless  upon  the  express  condition 
tliat  the  grantor  is  forever  released,"  and 
that  "only  the  creditors  acquiescing  in  this 
deed  .  .  .  shall  have  the  benefit  of  the 
trust  property,"  but  a  release  may  be  shown 
by  acquiescence  in  the  grantor's  occupancy 
of  the  property  for  the  period  named  in  the 
deed,  followed  by  a  direction,  as  therein  pro- 
vided, to  the  assignee  to  sell  the  property, 
the  assignment  providing  that  the  property 
might  be  sold  by  the  assignee  upon  the  writ- 
ten request  of  any  two  of  the  creditors  so- 
cured.    Robinson  v.  Mays,  76  Va.  708. 

In  Whitehill  v.  Shaw, — ^Tex.  Civ.  App.  — , 
33  S.  W.  886,  an  assignment  reciting  that 
the  assignor  desired  to  make  a  distribution 
of   the  property   among   such   creditors  as 
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Pleading,  81  Cyc.  452,  states  what  undoubt- 
edly is  the  sound  rule  as  follows:  "The 
right  to  amend  pleadings  so  as  to  conform 
to  proof  proceeds  upon  the  theory  that  this 
presents  the  issues  sought  to  be  established 
by  th^  evidence  introduced  and  admitted 
without  objection;  but  it  is  quite  generally 
held  that,  where  the  evidence  offered  has 
been  promptly  objected  to  on  the  ground 
that  such  evidence  does  not  tend  to  sup- 
port the  allegations  of  the  pleadings,  a 
motion  to  amend  after  admission  of  the 
evidence,  so  as  to  conform  to  proof,  should 
not  be  granted,  and  if  under  such  circum- 
stances it  is  granted,  it  is  an  abuse  of  dis- 
cretion, and  the  amendment  will  not  be 
considered  on  appeal.  If  evidence  is  ob- 
jected to  on   the  ground  of  variance,  the 


motion  to  amend  should  be  nmde  before  it 
is  admitted." 

In  the  light  of  counsel's  citation  of  the 
many  authorities  which  they  assert  support 
their  contention,  it  is  interesting  to  observe 
that  in  the  note  to  Cyc.  above  cited  the  only 
cases  collated  as  holding  contrary  to  the 
general  rule  are  four  California  decisions, 
as  follows:  Firebaugh  '.  Burbank,  121  Cal. 
186,  53  Pac.  660;  Guidery  v.  Green,  95  Cal. 
630,  30  Pac.  786;  Clark  v.  Phcenix  Ins.  Co. 
36  Cal.  168;  and  Stringer  v.  Davis,  30  Cal. 
318.  The  reason  for  tl^e  rule  is  stated  in 
such  note  as  follows:  "To  allow  an  amend- 
ment under  such  circumstances  would  have 
a  tendency  to  invert  the  orderly  mode  of 
trial  and  lead  to  the  settling  of  issues  after 
instead  of  before  trial." 


accepted  their  proportionate  shares  of  the 
estate  and  discharged  the  assignor  from 
their  debts,  and  conveying  the  property  "for 
the  benefit  of  my  creditors,"  was  construed 
as  an  assignment  under  the  Texas  statute 
authorizing  assignments  for  the  benefit  of 
such  creditors  as  would  accept  their  shares 
of  the  estate  in  full  settlement  of  their 
debts,  provided  such  share  amoimted  to  one 
third  of  the  debt,  and  not  merelv  as  a  gen- 
eral assignment  for  the  benefit  of  creditors; 
and  it  was  held  that  a  creditor  who  had  ac- 
cepted dividends  under  the  assignment^  of 
more  than  one  third  of  his  claim,  was  pre- 
cluded from  attacking  its  validity. 

Under  a  statute  providing  that  every  as- 
signment by  an  insolvent  debtor  for  cred- 
itors should  provide  for  a  distribution  of  the 
property  among  all  the  creditors,  and  that 
any  attempted  preference  should  be  deemed 
fraudulent  and  without  effect,  but  that  a 
debtor  might  make  an  assignment  for  the 
benefit  of  such  creditors  onlv  as  would  con- 
sent to  accept  their  share  of  the  estate  and 
discharge  the  debtor  from  their  claims,  it 
was  held  in  Boyd  v.  Haynie,  83  Tex.  7,  18 
S.  W.  166,  that  an  assignment  which  gave 
a  preference  to  certain  named  creditors,  and 
exacted  releases  of  postponed  creditors  as  a 
condition  of  sharing  in  the  property,  was 
valid;  but  that  the  provision  for  a  prefer- 
ence as  to  the  creditors  named,  and  also  the 
provision  exacting  rcdeases  of  the  postponed 
creditors,  were  void,  the  statute  showing  an 
intent  to  render  void  only  those  provisions 
creating  a  preference,  ana  not  to  render  the 
entire  assignment  invalid.  In  regard  to  the 
provision  of  the  statute  authorizing  the 
making  of  assignments  for  the  benefit  of 
such  creditors  only  as  would  accept  their 
shares  and  discharge  the  debtor,  it  was  said 
that  the  spirit  of  the  statute  repelled  the 
presumption  that  it  was  intended  that  the 
debtor  should  be  permitted  to  exact  releases 
of  some  creditors,  and  not  of  all;  that  it 
was  clearly  the  purpose  of  the  legislature  to 
place  all  the  creditors  of  the  assignor 
upon  the  same  terms,  and  that  therefore, 
while  the  statute  gave  the  right  to  exact 
releases  of  all  the  creditors  alike  as  a  con- 
dition of  participating  in  the  proceeds,  it 
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did  not  permit  him  to  require  a  discharge 
from  some  and  exempt  others  from  that  con- 
dition. 

In  Lea's  Appeal,  9  Pa.  504,  it  was  held 
that  the  Pennsylvania  law  permitting  the 
debtor  to  stipulate  for  releases  in  an  assi^- 
ment  was  not  changed  by  a  statute  provid- 
ing that  all  assignments  of  property  in  trust 
to  prefer  one  tfr  more  creditors  shall  be  con- 
strued to  inure  to  the  benefit  of  all  creditors 
in  proportion  to  their  respective  demands; 
and  that  "all  such  assignments  shall  be  sub^ 
ject,  in  all  such  respects,  to  the  laws  now  in 
force  relative  to  voluntary  assignment;"  the 
court  regarded  the  statute  simply  as  having 
the  effect  of  prohibiting  preferences  in  an 
assignment,  which  before  the  statute  were 
allowed  in  addition  to  the  exaction  of  a  re- 
lease. 

It  is  accordingly  held  in  Lea's  Appeal, 
supra,  that  a  creditor  who  had  not  executed 
a  release  was  not  entitled  to  dividends  under 
an  assignment  for  the  payment  of  such 
creditors  as  should  before  a  certain  time  re- 
lease the  debtor. 

A  statute  providing  that  all  assignments 
by  debtors  for  the  benefit  of  creditors  shall 
provide  for  an  equal  distribution  of  the 
property  among  such  creditors  as  shall  be- 
come parties  to  the  same  has  been  construed 
to  prohibit  an  assignment  containing  a  pro- 
vision releasing  the  debtor  from  further  ob- 
ligation. Pearson  v.  Crosby,  23  Me.  261. 
The  court  said  that  but  one  condition  was 
prescribed  by  the  statute,  namely,  that  the 
creditors  should  become  parties  within  the 
time  therein  specified;  that  it  was  not  re- 
quired that  they  should  become  parties  and 
release  the  debtor  from  further  claim,  and 
a  full  discharge  of  the  debtor  was  not  within 
the  contemplation  of  the  legislature. 

In  Feehan  v.  Lee,  10  U.  C.  C.  P.  385,  an 
assignment  was  held  valid  which  provided 
that  the  creditors  accepting  its  benefits 
agreed  to  receive  the  same  in  full  Batisfac- 
tion  of  their  claims  and  release  the  assignor, 
but  that  such  provision  did  not  extend  to 
any  creditor  accepting  the  deed  who,  after 
his  signature,  added  the  words  "without  re- 
lease," as  providing  for  the  ratable  satisfac- 
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We  deem  it  unnecessary  to  extend  this 
opinion  further  in  answer  to  the  various 
contentions  in  the  petition.  While  we  re- 
gret the  necessity  of  ordering  a  new  trial 
and  thus  subjecting  the  defendant  to  added 
expense,  we  see  no  other  alternative.  The 
fact  that  a  like  result  may  and  probably 
will  be  reached  on  a  new  trial  does  not, 
under  the  record,  justify  us  in  affirming 
the  judgment.    Although  the  plaintiff's  so- 


called  trust  deed  upon  which  his  title  to 
the  property  in  controversy  rests  is  void 
as  to  nonassenting  creditors  of  Mr.  Ginther, 
it  is  valid  and  enforceable  as  to  all  other 
persons,  and  therefore  it  is  incumbent  upon 
defendant,  in  order  to  defeat  plaint ifTs  re- 
covery, to  allege  and  prove  justification. 
This  he  failed  to  do. 
Petition  denied. 


tion  of  all  the  creditors,  whether  agreeing 
to  a  release  or  not. 

See  also  Hurd  v.  Silsby,  under  I.  a,  1; 
Sadlier  v.  Fallon,  under  I.  a,  2;  Hastings  v. 
Belknap,  under  III.;  Maennel  v.  Murdock 
and  McGuffin  v.  Sowell,  under  IV.  b,  supra. 

VIII,  MisoeUane<ms, 

In  Ezekiel  v.  Dixon,  3  Ga.  146,  an  assign- 
ment was  held  invalid  which  provided  lor 
distribution  of  the  property  among  those  of 
certain  named  creditors  who  released  the 
debtor,  the  assignment,  however,  not  includ- 
ing all  the  creditors,  and  being  held  invalid 
as  in  violation  of  a  statute  enacted  to  pre- 
vent partial  assignment. 

Under  the  Minnesota  statute  regulating 
assignments  for  creditors,  which  provides 
that  no  creditor  shall  receive  any  benefit 
under  the  act  unless  he  shall  first  file  a  re- 
lease of  the  debtor,  and  that  thereupon  the 
court  may  direct  that  judgment  be  entered 
discharging  the  debtor  from  further  obliga- 
tion to  the  creditor,  it  was  held  in  West- 
heimer  v.  Flarsheim,  124  Ky.  480,  99  S.  W. 
346,  that  a  promise  by  a  debtor  to  pay  a 
creditor  the  balance  of  his  debt,  in  case  the 
assets  assigned  were  not  sufiieient  to  pay 
the  same  in  full,  made  as  an  inducement  to 
the  creditor  to  prove  his  claim  under  the 
assignment,  was  without  consideration  and 
fraudulent  as  to  other  creditors,  and  the 
creditor  could  not  collect  the  balance  of  his 
debt. 

And  in  Ramsdell  ▼.  Edgarton,  8  Met.  227, 
41  Am.  Dec.  503,  it  was  held  that  a  creditor 
could  not  obtain  damages  for  breach  of  an 
agreement  made  by  a  debtor  as  an  induce- 
ment to  the  creditor  to  consent  to  an  assign- 
ment exacting  releases;  that  the  debtor 
would  pay  the  remainder  of  the  debt  in  case 
the  assets  assiffned  were  insufiicient  to  pay 
the  same  in  full,  since  the  agreement  was  a 
fraud  upon  other  creditors  who  might  be  in- 
fluenced by  the  apparent  bona  fide  release. 
It  was  said  also  that  no  action  could  be 
maintained  upon  the  ori{;inal  debt,  because 
it  was  barred  bv  the  statute  of  limitations, 
and  probably  also  by  the  release  contained 
in  the  assignment. 

And  where,  on  the  same  day  that  a  cred- 
itor executed  a  release  as  stipulated  in  a 
general  assignment  for  creditors,  the  debtor 
signed  a  written  promise  to  pay  the  cred- 
itor the  balance  at  the  expiration  of  five 
years,  should  the  estate  assigned  be  insuffi- 
cient to  pay  his  claim  in  full,  it  was  held  in 
Mann  v.  Darlington,  16  Pa.  310,  that,  the 
written  promise  being  fraudulent  as  to  cred- 
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itors  who  subsequently  executed  the  release, 
it  could  not  toll  the  statute  of  limitations 
on  the  original  debt,  or  serve  as  an  inde- 
pendent cause  of  action  by  the  creditor 
against  the  assignor. 

Also,  in  Case  v.  Gerrish,  15  Pick.  49,  the 
rule  was  laid  down  that  a  note  for  the  bal- 
ance of  the  debt  was  fraudulent  and  void 
which  was  given  by  the  debtor  as  an  induce- 
ment to  a  creditor  to  consent  to  an  assign- 
ment exacting  a  release  from  assenting 
creditors.  To  a  similar  effect  are  Jackson  v. 
Lomas,  4  T.  R.  165,  and  Cockshott  v.  Ben- 
nett, 2  T.  R.  763,  1  Revised  Rep.  617,  12  Eng. 
Rul.  Gas.  317. 

Failure  of  a  debtor  to  annex  to  the  as- 
signment a  schedule  of  the  property  con- 
veyed was  held  in  Emerson  v.  Knower,  8 
Pick.  63,  not  to  invalidate  the  assignment, 
or  to  render  the  release  inoperative,  where 
the  property  was  described  in  the  assign- 
ment as  divers  quantities  of  a  certain  kind 
of  goods  in  the  hands  of  persons  named,  and 
the  assignment  provided  that  "as  soon  as 
may  be  a  schedule  of  the  property  should 
be  made  out  and  annexed. 

In  Re  Bird,  39  Minn.  520,  40  N.  W.  827, 
where  the  assignment  provided  for  payment 
of  all  the  debts  and  liabilities  of  the  as- 
signors, and  contained  no  requirement  of  a 
release  of  the  debtors,  it  was  held  that  a 
release  could  not  be  required  by  the  assignee 
as  a  condition  of  participating  In  the  pro- 
ceeds of  the  propeity  under  the  assignment. 
To  the  same  effect  are  Re  Fuller,  42  Minn. 
22,  43  N.  W.  486,  and  Mullen  v.  Ellington, 
70  Minn.  290,  73  N.  W.  146,  where  the  facts 
were  similar  to  those  in  the  above  case. 

In  John  V.  Farwell  Co.  v.  Dickinson,  60 
Minn.  528,  63  N.  W.  109,  it  was  said  that 
there  was  no  provision  of  law  permitting  a 
creditor  to  share  in  the  proce«is  of  an  in- 
solvent debtor's  estate  under  an  assignment, 
without  filing  a  release,  on  the  ground  that 
the  insolvent  contracted  the  debt  by  means 
of  false  representation.  And  it  was  held 
that  the  facts  were  not  such  as  to  authorize 
participation  by  creditors  in  the  proceeds 
of  the  propertv  under  the  assignment  with- 
out filing  a  release,  on  the  ground  that  the 
insolvent  assignor,  a  firm,  failed  to  keep 
books  of  account  or  records  from  which  its 
true  condition  could  be  ascertained. 

Conceding  as  well  established  the  invalid- 
ity of  an  assignment  requiring  releases  as  a 
condition  of  participating  in  the  proceeds  of 
the  property,  the  court  in  Ames  v.  Blunt,  5 
Paige,  13,  held  that  the  assignee  was  not 
liable  to  a  creditor  where,  before  any  steps 
were   taken  to   avoid   the  assignment,  the 
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proceeds  of  the  proper^  had  been  applied 
to  the  payment  of  bona  nde  creditors.  As  to 
whether  one  who  purchased  the  property 
from  the  assignee  could  be  regarded  as  a 
bona  fide  purchaser,  inasmuch  as  the  assign- 
ment was  fraudulent  on  its  face,  the  court 
was  inclined  to  the  view  that  he  was  not,  so 
that  the  property  could  be  reached  in  his 
hands;  but  in  this  instance  it  did  not  ap- 
pear that  any  of  the  property  remained  in 
his  possession. 

Because  it  was  not  under  seal,  did  not 
contain  words  operative  as  a  release,  and 
was  not  unconditional,  it  was  held  in  Agnew 
V.  Dorr,  6  Whart.  131,  34  Am.  Dec.  539,  that 
a  letter  written  by  the  creditor  to  the  as- 
signee stating  that  the  former  "had  agreed 
to  become  a  party  to  the  assignment  and  re- 
lease,'*  on  condition  of  the  estate's  paying 
25  per  cent  dividend ;  "and  that  this  snail  be 
a  full  and  free  discharge  from  all  claims  he 
may  have"  against  the  debtors,  was  not 
operative  as  a  release,  so  as  to  prevent  the 
creditor  suin?  the  debtors,  where  the  assign- 
ment provide  for  the  payment  of  such  cred- 
itors as  should  "execute  a  full  and  sufficient 
release  and  discharge  of  their  debts." 

But  in  Tyson  v.  Dorr,  6  Whart.  256, 
where  the  assignment  stipulated  for  a  "full 
and  complete  release"  by  the  creditors,  and 
the  creditors  executed  a  formal  release,  but 
added  thereto,  "on  condition  that  the  assign- 
ment pays  over  ^oo  upon  our  claim,"  it 
was  held  that,  although  the  condition  was 
void,  the  release  was  valid,  and  operated  to 
bar  an  action  by  the  creditors  against  the 
debtor.  The  court  regarded  the  release  not 
as  given  on  a  future  contingency  on  which 
it  should  become  operative,  but  as  a  present 
release  with  a  condition  subsequent  intended 
to  defeat  and  release,  in  which  case  the  con- 
dition would  be  void. 

Where  a  debtor  assigns  his  property  for 
payment  to  such  creditors  as  "execute  and 
deliver  to  me  a  good  and  valid  release,"  it 
has  been  held  that  a  release  is  valid  if  de- 
livered to  the  assignee,  who  is  authorized  to 
receive  it,  and  need  not  be  delivered  to  the 
assignor  personally.  Allen  v.  Gardiner,  7 
R.  I.  22. 

Where  an  assignment  on  account  of  fraud 
not  apparent  on  its  face  was  set  aside,  it 
was  held  in  Younger  v.  Massey,  41  S.  C.  60, 
19  S.  £.  125,  that  creditors  who,  in  ignor- 
ance of  the  fraudulent  intent  of  the  debtor 
in  making  the  assignment,  had  executed  re- 
leases, as  required  therein,  but  had  received 
no  benefit  from  the  assignment,  were  entitled 
to  share  equally  with  nonreleasing  creditors 
in  the  fund  being  administered  by  the  court. 

But  it  has  been  held  that  a  release  in  an 
assignment  for  creditors  providing  for  the 
payment  of  the  proceeds  to  such  creditors  as 
within  a  stated  time  execute  releases  of  the 
debtor  la  not  invalidated  by  the  fact  that 
before  a  creditor  executed  the  release,  an- 
other creditor  had  been  secretly  paid  an 
additional  consideration  in  order  to  procure 
from  him  a  release,  and  that  it  had  been 
represented  to  a  third  creditor  before  the 
execution  of  the  release  in  question,  that  the 
creditors  generally  had  consented  to  sign 
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releases.  It  was  said  that  there  was  no 
understanding  between^  the  parties  that  all 
the  creditors  were  to  receive  only  a  certain 
sum,  by  way  of  composition,  for  their  re- 
spective demands,  or  that  the  releases 
should  be  void;  but  on  the  contrary  the 
agreement  was  absolute  and  unconditional 
that  the  debtors  should  be  discharged  upon 
the  creditors  who  signed  the  relc^ases  receiv- 
ing their  respective  proportions  of  the  prop- 
erty, and  there  was  therefore  no  deception 
practised  upon  the  creditor  who  executed 
the  release  in  question.  Smith  v.  Stone,  4 
Gill  &  J.  310. 

Where  a  printed  form  of  assent  sent  by 
the  assignee  to  the  creditors  for  their  sig- 
nature contains  no  intimation  of  a  release 
of  the  debtor,  although  the  assignment  pro- 
vides that  creditors  who  assent  thereto  re- 
lease the  debtor  from  all  claims,  a  creditor 
who  executes  such  form  of  assent  in  ignor- 
ance of  the  provision  for  release  in  the  as- 
signment may  withdraw  his  assent  and  re- 
scind the  contract,  and  is  not  barred  by  the 
release  from  suing  upon  his  debts;  and  this 
right  is  not  affected  by  the  fact  that  the 
circular  contains  a  statement  that  "any 
further  information  will  be  furnished  upon 
request."    Graves  v.  Morgan,  182  Mass.  161, 

65  N.  £.  60. 

Conceding  that  an  assignment  re<juiring 
releases  of  the  debtor  might  not  be  invalid 
under  some  circumstances,  the  court  in 
Stewart  v.  Spencer,  1  Curtis,  C.  C.  157,  Fed. 
Cas.  No.  13,437,  held  that  such  an  assign- 
ment was  void  aa  against  a  nonassenting 
creditor,  where  the  assignor  at  the  time  of 
making  the  assignment  fraudulently  ah- 
sconded,  carrying  with  him  a  large  part  of 
the  property. 

Under  a  statute  authorizing  an  assign- 
ment for  the  benefit  of  all  creditors,  or  for 
the  benefit  of  those  creditors  who  would  ac- 
cept what  they  received  under  the  assign- 
ment in  full  discharge  of  their  claims,  it 
was  held  in  McWilliams  v.  Cornelius  Bros. 

66  Tex.  301,  17  8.  W.  767,  that  an  assign- 
ment was  void,  because  the  debtor  had  not 
elected  to  chose  between  the  two  classes  of 
creditors  authorized  by  the  statute,  where 
the  assignment  stated  that  it  was  for  the 
benefit  of  all  the  creditors  in  proportion  to 
their  claims,  or  such  creditors  as  would  ac- 
cept their  dividends  and  discharge  the 
debtor. 

In  Mcllhenny  Co.  ▼.  Craddock,  68  Tex. 
359,  4  S.  W.  616,  it  was  said  that  under  the 
statutes  of  that  state,  if  a  creditor  con- 
sented to  an  assignment  exacting  releases, 
and  received  less  than  one  third  of  the 
amount  due  him,  he  was  under  no  obliga- 
tion to  execute  a  release;  and  it  was  held, 
therefore,  that  an  assignment  was  not  in- 
valid because,  although  it  stipulated  for  re- 
leases by  such  creditors  as  might  consent  to 
take  undi'r  it,  it  did  not  make  the  ri^ht  to 
such  releases  dependent  upon  the  receipt  by 
accepting  creditors  of  one  third  of  their 
debts.  The  court  said  that  it  was  not  neces- 
sary that  the  assignment  should  have  con- 
tained such  a  provision,  for  that  was  regu- 
lated by  the  statute  itself. 
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The  receipt  of  dividends  for  only  a  small 
part  of  the  debt,  u^der  an  aBsiffnment  pro- 
vidinff  that  the  proceeds  of  the  property 
should  be  distributed  to  creditors  who  ac- 
cepted the  assignment  and  signed  a  release 
in  full  of  their  claims,  was  held  in  Manhat- 
tan L.  Ins.  Co.  ▼.  Hennessy,  39  C.  C.  A.  625, 
99  Fed.  64,  not  to  operate  as  a  release  of  the 
debt,  so  that  where  the  creditor  had,  before 
the  assignment,  received  insurance  policies 
as  collateral  security,  and  for  twenty  jrears 
after  the  assignment  paid  the  premiums, 
the  insurance  company  was  discharged  upon 
payment  to  him  of  the  policies  amounting 
to  less  than  the  balance  of  the  debt. 

Where  a  trustee  by  published  notice  in- 
formed the  creditors  that  an  instrument  of 
release  would  be  prepared,  te  be  executed 
by  such  cred iters  as  were  willing  te  accept 
the  assignment,  and  one  of  the  creditors,  be- 
fore the  expiration  of  the  time  fixed  for  as- 
senting to  the  conditions  in  the  assignment, 
was  imormed,  upon  offering  to  execute  the 
release,  that  it  was  not  yet  prepared,  it  was 
held  in  Pearpoint  t.  Graham,  4  Wash.  C.  C. 
232,  Fed.  Gas.  No.  10,877,  that  such  a  cred- 
itor was  not  entitled  to  share  in  the  property 
as  a  releasing  creditor,  on  the  theory  that 
his  offer  amounted  to  an  acceptance  and 
release. 

In  Cissell  t.  Johnston,  4  App.  D.  C.  335, 
it  was  held  that  a  limitation  in  an  assign- 
ment for  creditors,  of  the  benefite  thereunder 
to  such  creditors  as  should  release  the 
debtors,  was  a  preference  within  the  mean- 
ing of  the  act  of  Congress  providing  that 
every  provision  in  an  assignment  for  the 
payment  of  one  debt  or  liabil'ty  in  prefer- 
ence to  another  shall  be  void,  and  that  all 
the  debte  shall  be  prorated.  The  assign- 
ment was  accordingly,  without  the  provision 
for  release,  held  valid  as  against  an  attach- 
ment creditor  of  the  assignors. 

The  validity  of  the  Minnesote  statute  pro- 
viding that  whenever  the  property  of  the 
debtor  is  seized  by  attachment  or  execution, 
he  may  make  an  assignment  of  all  his  prop- 
erty for  the  equal  benefit  of  all  his  creditors 
who  shall  file  releases,  was  sustained  in 
Denny  v.  Bennett,  128  U.  6.  489,  32  L.  ed. 
491,  9  Sup.  Ct.  Rep.  134,  as  against  the  ob- 
jections tnat  it  impaired  the  obligation  of 
contracte,  and  was  inoperative  as  to  a 
creditor  residing  in  another  stete. 

A  release  executed  on  Sunday  has  been 
held  not  invalid  as  violating  a  stetute  for- 
bidding any  person  "to  do  or  exercise  any 
labor  or  business  or  work  of  his  ordinary 
calling,  on  the  first  day  of  the  week,  .  •  . 
works  of  necessity  or  oharity  only  ex- 
cepted," the  executing  of  the  release  not 
being  in  the  course  of  the  ordinary  employ- 
ment of  the  creditor.  Allen  v.  Gardiner,  7 
R.  I.  22. 

A  state  statute  compelling  the  release  of 
a  debtor  by  creditors  accepting  dividends 
under  an  assignment  does  not  apply  to  a 
state  or  county,  so  as  to  extinguisn  a  debt 
thereto  upon  the  acceptance  of  dividends 
under  an  assignment,  where  there  is  a  con- 
stitutional provision  that  no  such  debt  shall 
]ye  extinguished  except  by  payment  into  the 
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proper  treasury.  State  v.  Foster,  6  Wvo, 
199,  29  L.R.A.  226,  63  Am.  St.  Rep.  47,*3S 
Pac.  926. 

The  burden  of  proving  that  a  release 
signed  by  a  creditor  was  induced  by  the 
fraudulent  representetions  of  the  debtor, 
who  made  an  assignment  for  the  benefit  of 
such  creditors  as  executed  releases,  i»  upon 
the  creditor.  Phettiplace  v.  Sayles,  4  Mason, 
312,  Fed.  Cas.  No.  11,083,  where  it  was  said 
that  the  mere  fact  that  the  debtor  had  pre- 
viously made  a  fraudulent  conveyance  was 
not  of  iteelf  sufficient  to  set  aside  the  re- 
lease; for  if  the  creditor  knew  of  such  con- 
veyance, there  was  no  pretense  to  say  that 
he  would  not  be  bound  by  the  release,  and 
if  he  was  wholly  ignorant  thereof,  and  gave 
a  release  without  any  attempt  of  the  debtor 
to  make  the  property  assigned  appear  to  be 
his  whole  property,  or  any  artifice  to  mis- 
lead him,  it  could  hardly  be  affirmed  that  he 
would  be  entitled  to  relief. 

In  Holbrook  v.  Lord,  46  Me.  23,  it  was 
held  that  an  assignment  by  partners  contain- 
ing a  provision  for  release  of  the  debtors  did 
not  operate  as  a  discharge  of  a  debt  from 
one  of  the  partners  to  the  other.  The  con- 
tention was  denied  that  the  partner  to  whom 
the  debt  was  owed,  by  executing  the  assign- 
ment, became  a  party  thereto  as  a  creditor, 
in  addition  to  his  position  of  assignor,  and 
as  a  creditor  could  enforce  his  claim  against 
the  other  partner  only  under  the  assignment, 
and  not  on  the  note  representing  the  debt, 
and  that  therefore  a  purchaser  of  the  note 
from  the  assignee  could  not  maintain  an 
action  thereon  against  the  partner  who  exe- 
cuted it. 

Where  both  the  first  and  second  indorser 
on  a  note  executed  by  a  firm  were  among 
the  creditors  of  the  firm  who  accepted  an 
assignment  by  it  containing  a  provision  for 
release,  it  was  held  in  Ludwig  v.  Iglehart. 
43  Md.  39,  in  an  action  by  the  second  against 
the  first  indorser,  that  the  release  of  the 
makers  of  the  note  by  the  plaintiff  did  not 
affect  the  liability  of  the  defendant  as  in- 
dorser, because  the  defendant,  by  becoming 
a  pATty  to  the  assignment,  consented  to  the 
release  by  the  plaintiff  of  the  makers,  and. 
because,  since  the  defendant  himself  released 
the  makers  of  the  note,  his  righte  were  not 
affected  by  the  release  by  the  plaintiff. 

A  release  in  an  assignment  for  creditors 
to  which  a  creditor  has  assented  operates 
as  an  extinguishment  of  a  note  executed  by 
the  debtor  to  the  creditor  and  indorsed  by  a 
third  party,  but  does  not  extin^ish  a  note 
made  oy  the  third  party  and  indorsed  by 
the  debtor,  although  made  for  the  accommo- 
dation of  the  debtor,  where  the  creditor  had 
no  notice  of  this  fact  at  the  time  of  the  re- 
lease. Commercial  Bank  v.  Cunningham,  24 
Pick.  270,  35  Am.  Dec.  322. 

On  the  principle  that  a  release  under  seal 
by  one  partner  in  the  name  of  the  firm,  of  a 
debt  due  the  partnership,  is  binding  on  all 
the  partners,  it  was  held  in  Smith  v.  Stone, 
4  Gill  &  J.  311.  that  a  release  in  an  assign- 
ment for  creditors  executed  by  one  of  the 
partners  of  a  firm  which  was  a  creditor  was 
binding  upon  the  firm. 
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Where  it  did  not  appear  that  a  partner 
who  aaeented  to  an  asBignment  had  any  pri- 
vate debt  against  the  assinior,  it  was  held 
in  Emerson  y.  Knower,  8  rick.  63,  that  his 
execution  of  a  release  must  be  taken  to  be 
a  release  of  a  debt  against  the  assignor  held 
hj  the  partnership. 

The  recording  of  an  assignment  giving  a 

g reference  to  such  creditors  as  within  a 
xed  time  released  the  debtor  was  held  in 
Farquharson  v.  Eichelberger,  15  Md.  63,  to 
be  sufficient  notice  to  er^itors,  and  it  was 
held  therefore  that  it  was  not  a  valid  ob- 
jection to  the  assignment  that  it  made  no 
provision  for  notice.  R.  E.  H. 


MINNESOTA  8UPREMB  COURT. 

JACOB  DETWILER  et  al.,  Respts., 

V. 

J.  W.  DOWNES  et  al.,  Appts. 

(119  Minn.  44,  137  N.  W.  422.) 

Sale  ~  warranty  ~  breach  ~  remedy. 
1.  Where,  in  the  sale  of  a  sawmill  with 

Headnotcs  by  Holt,  J. 


warranty  that  it  should  be  of  good  material, 
well  made,  and  capable  of  doing  good  work, 
the  evidence  tends  to  show  that  the  con- 
tract of  sale  called  for  steel  pinions,  but 
cast-iron  pinions  were  furnished;  that  these 
pinions  broke,  and  the  sellers,  when  notified 
b^  the  purchasers^  promised  to  send  steel 
pinions,  but  sent  cast-iron,  renewing  and 
breaking  the  promise  repeatedly;  that  the 
breaking  of  these  pinions  caused  frequent 
interruptions  in  the  work  of  the  mill  and 
loss  to  the  purchasers, — it  was  error  to 
strike  out  the  evidence  relating  to  the  pur- 
chasers' claim  for  damages  on  the  ground 
that  the  warranty  in  the  contract  of  sale 
provided  that  the  sole  remedy  for  a  breach 
was  a  return  of  the  mill  within  a  specified 
time. 

Same  —  subsequent  promlsea  »  effect. 

2.  Also  held  that,  if  the  promises  made 
subsequent  to  the  delivery  of  the  mill  are 
not  treated  as  giving  the  purchasers  an  in- 
dependent cause  of  action  in  case  of  breach, 
such  promises  and  attempted  performances 
are  evidence  of  waiver  of  the  written  notice 
stipulated  in  the  contract  of  sale  as  a 
prerequisite  to  any  claim  for  damages 
against  the  sellers. 

(July  19,  1912.) 


Note.  —  ExclusiveneBS  of  remedy  for 
hreach  of  tcarranty  provided  in  ooH' 
tract  for  sale  of  machinery, 

I.  In  general,  763. 

II.  Provision  for  notice  or  return  in  form 
imperative. 

a.  Where    provision     contextually 

part  of  a  conditional  war- 
ranty. 

1.  Cases  making  no  distinction 

between  general  and  spe- 
cial warranty,  754. 

2.  Where  distinction  made  be- 

tween general  and  special 
warranty,    761, 

b.  Where  provision  requires  notice 

and    return    m    case    of 
"breach  of  warranty." 

1.  Where  cases  make  no  dis- 

tinction  between    general 
and  special  warranty,  763. 

2.  Where  distinction  is  made 

between  general  and  spe- 
cial warranty,  765. 
e.  Miscellaneous    forms    of    war- 
ranty, 767. 
d.  Form  of  warranty  not  disclosed, 
769. 
m.  Provision  for  notice  or  return  in  form 

permissive,   769. 
IV.  Agreement  by   seller  to  replace  de- 
fective parts  as  imposing  limita- 
tion    upon     purchaser's     remedy, 
771. 
V.  Miscellaneous  constructions  as  affect- 
ing purchaser's  remedy,    771. 
VI.  Where  purchaser  attempts  to  rescind, 

772. 
VTI.  Effect  of  default  of  seller,  773. 
VIII.  Effect  of  fraud  by  seller,   773. 
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For  a  discussion  of  the  question  here 
raised  with  reference  to  the  sale  of  an  ani- 
mal, see  note  appended  to  grouch  v.  Leake, 
post,  774;  and  as  to  other  articles,  see  note 
to  Sanford  v.  Brown  Bros.  Co.  post,  778. 

As  to  the  necessity  and  sufficiency  of 
compliance  with  conditions  of  warranty  in 
the  sale  of  personal  property,  see  note  to 
Auto-Fedan  Hay  Press  Co.  v.  Ward,  post, 
783 ;  as  to  the  waiver  of  conditions  in  a  con- 
tract of  sale  limiting  the  warranty,  see 
note  to  Lorenz  v.  Hart-Parr  Co.  post,  796; 
as  to  the  remedies  of  parties  where  the  con- 
tract of  efale  provides  that  the  seller  will 
remove  the  property  if  it  does  not  fulfil  the 
warranty,  see  note  to  Twin  City  Creamery 
Co.  V.  Godfrey,  post,  805 ;  as  to  the  remedies 
of  parties  under  contract  for  the  sale  of  an 
article  on  approval,  see  note  to  Fred  W. 
Wolfe  Co.  V.  Monarch  Refrigerating  Co. 
post,  808. 

7.  In  general. 

A  contract  of  sale  may  fix  conditions 
precedent  to  any  rights  imder  the  warranty 
if  they  are  reasonable,  and  a  failure  by  the 
buyer  to  comply  with  such  conditions  is 
fatal  to  his  remedy  for  breach  of  the  war- 
ranty, whether  he  institutes  an  action  him- 
self or  sets  up  the  breach  in  defense  to  an 
action  for  the  purchase  price.  W.  F.  Main 
Co.  V.  Griffin-Bynum  ft  Co.  141  N.  C.  43,  63 
S.  E.  727. 

Where  the  parties  agree  upon  a  partic- 
ular remedv  for  a  breach  of  warranty  ex- 
pressly and  clearly  intended,  and  purpose 
to  limit  the  remedy  of  the  purchaser  to  that 
therein  prescribed,  the  contract  will  be 
given  this  construction.  Nave  v.  Powell, 
—  Ind.  App.  — ,  96  N.  B.  395. 
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APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Dakota  County 
denying  a  new  trial  in  an  action  brought 
to  recover  on  an  open  account  and  upon  a 
note  given  in  part  payment  of  a  portable 
sawmill.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Gillitt,  for  appellants: 

Plaintiffs,  in  not  complying  with  the 
terms  of  their  contract,  are  amenable  to 
defendants  for  the  damage  caused  by  the 
breach  of  the  contract. 

35  Gyc.  632;  Frohreich  ▼.  Gammon,  28 
Minn.  476,  11  N.  W.  88;  Sloggy  v.  Crescent 
Creamery  Co.  72  Minn.  316,  76  N.  W.  226; 
FosB  y.  Heineman,  144  Wis.  146,  —  L.R.A. 
(N.S.)  — ,  128  N.  W.  883;  Graves  v.  Glass, 
86  Iowa,  261,  63  N.  W.  231;  Kimble  Bros. 


Co.  v.  Citizens'  Gas  &  Electric  Co.  141 
Iowa,  632,  118  N.  W.  891. 

The  term  and  considerations  of  the  war- 
ranty were  waived  by  the  acts  and  con- 
duct of  the  plaintiffs. 

36  Cyc.  427;  Reeves  A  Co.  ▼.  Younglove, 
148  Iowa,  699,  127  N.  W.  1017;  Randall  ▼. 
J.  A.  Fay  &  £.  Co.  168  Mich.  630,  123  N. 
W.  674;  Advance  Thresher  Co.  v.  Vinckel, 
84  Neb.  429, 121  N.  W.  431 ;  Nichols  k  S.  Co. 
V.  Wiedemann,  72  Minn.  344,  76  N.  W.  208, 
76  N.  W.  41;  Mulcahy  v.  Dieudonne,  103 
Minn.  362,  116  N.  W.  636;  Massachusetts 
Loan  k  T.  Co.  v.  Welch,  47  Minn.  183,  49  N. 
W.  740;  Larson  v.  Minneapolis  llireshing 
Mach.  Co.  92  Minn.  62,  99  N.  W.  623;  RoweU 
V.  Oleson,  32  Minn.  288,  20  N.  W.  227 ;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Fields,  90 


Where  the  contract  for  the  sale  of  an  ar- 
ticle is  accompanied  by  a  warranty  to  which 
there  are  conditions  attached,  it  is  fatal 
to  a  recovery  for  a  breach  of  the  warranty 
in  an  action  on  it,  or  to  the  right  to  claim 
damages  for  the  breach,  if  the  purchaser 
has  failed  to  comply  with  the  conditions. 
Chase  Hackley  Piano  Co.  v.  Kennedy,  162 
N.  C.  197,  67  S.  E.  488;  Walsh  Mfg.  Co.  v. 
Plymouth  Lumber  Co.  169  N.  C.  607,  76 
S.  E.  718. 

Thus,  where  the  parties  have  agreed  that 
a  remedy  for  a  breach  of  warranty  shall  be 
the  return  of  the  article  sold,  with  the 
privilege  in  the  seller  to  replace  the  same, 
this  remedy  is  exclusive,  and  where  the 
right  to  take  advantage  of  the  remedy  de- 
pends upon  the  performance  by  the  pur- 
chaser of  certain  conditions,  these  condi- 
tions must  be  performed  or  the  remedy  for 
the  breach  of  warranty  is  lost.  Fetzer  v. 
Haralson,  —  Tex.  Civ.  App.  — ,  147  S.  W. 
290. 

So,  when  a  vendee  of  personal  property 
has  agreed  that  if  there  is  a  breach  of 
warranty  he  will  return  the  article,  its  re- 
turn is  the  only  condition  on  which  he  can 
rely  on  a  broken  warranty.  Osborne  v. 
Traylor,  8  Ky.  L.  Rep.  369. 

Rules  for  the  assessment  of  damages  for 
breach  of  contract  in  ordinary  sales  are  not 
applicable  to  contracts  where  the  parties 
have  agreed  upon  a  specified  and  particular 
method  of  remedying  original  defects  in 
the  machinery,  since  such  agreement  ex- 
cludes any  intention  that  damages  arising 
from  a  breach  of  the  warranty  shall  be 
measured  in  money,  but  the  intention  is  to 
limit  the  purchaser's  remedy  to  that  stip- 
ulated for.  Allen  v.  Tompkins,  136  N.  C. 
208,  48  S.  £.  666. 

But  where  the  warranty  of  a  machine  is 
absolute  and  unconditional,  the  purchaser's 
right  to  rely  upon  it  is  not  affected  by  an 
agreement  to  notify  the  seller  so  the  latter 
may  have  an  opportunity  to  remedy  the  de- 
fect; nor  does  it  depend  upon  any  offer  to 
return  the  machine  for  breach  of  the  war- 
ranty. The  purchaser  has  a  right  of  action 
for  his  damages,  or  when  sued  upon  notes 
given  for  the  purchase  price  he  may  coun- 
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terclaim  the  amount  of  his  damages.  Gaar, 
S.  &  Co.  y.  Patterson,  66  Minn.  449,  68  N. 
W.  69. 

And  contracts  which  contain  a  provision 
for  the  return  of  property  warranted,  on  a 
rescission  of  the  contract  or  a  substitution 
of  other  property  for  that  failing  to  comply 
with  the  warranty,  do  not  constitute  a  lim- 
itation of  the  purchaser's  remedies  for  a 
breach  of  warranty,  unless  such  intention  is 
clearly  expressed  by  the  language  and  terms 
of  the  warranty.    Nave  v.  Powell,  supra. 

In  J.  L.  White  Furnace  Co.  v.  C.  W.  Mil- 
ler Transfer  Co.  131  App.  Div.  659,  115 
N.  Y.  Supp.  626,  holding  that  a  provision 
that  if  at  the  expiration  of  the  stated  time 
the  furnace  installed  did  not  comply  w^ith 
the  guaranty,  the  purchaser  "will  remove 
the  material,  holding  the  same  subject  to 
our  order,"  does  not  limit  the  remedy  of 
the  purchaser  to  that  specified  in  the  con- 
tract, but  in  addition  thereto  he  has  his 
ordinary  legal  remedy  for  a  breach  of  war- 
ranty, it  is  pointed  out  that  while  it  is  en- 
tirely competent  for  parties  to  contract  for 
the  specific  remedy  for  the  failure  of  an 
article  to  meet  the  requirements  of  the  con- 
tract for  the  sale  thereof,  and  even  make 
such  remedy  exclusive,  yet  such  a  special 
remedy  is  not  exclusive  unless  it  is  apparent 
that  such  was  the  intention  of  the  contract- 
ing parties,  and  that  in  order  to  determine 
the  intention  of  the  parties  in  that  regard, 
reference  will  be  had  to  other  provisions  of 
the  contract  and  the  surrounding  circum- 
stances. 

JJ.  ProvUion  for  noUee  or  return  in 
form  imperaUve. 

a.  Where  provision  contexiudUy  part  of 
a  conditional  toarranty, 

1.  Cases  making  no  distinction  hetween 
general  and  special  tcarranty. 

In  construing  the  warranty  clause  in  con- 
tracts for  the  sale  of  machinery  or  other 
articles  in  connection  with  a  provision  for 
notice  to  the  seller  of  a  breach  of  the  war- 
ranty,   an    opportunity    for   him    to   make 
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Minn.   161,  96  N.  W.  886;   Avery  Planter 
Co.  V.  Peck,  86  Minn.  40,  89  N.  W.  1123. 

Messrs.  McDonald,  Bernbaeen,  &  Pat- 
terson for  respondents. 

HoK,  J.>  delivered  the  opinion  of  the 
court: 

Action  on  a'  promissory  note  and  open 
account,  to  which  was  interposed  a  counter- 
claim for  special  damages  resulting  from  al- 
leged breach  of  contract  in  the  sale  of  a 
portable  sawmill.  At  the  close  of  the  trial 
the  court  struck  out  all  testimony  relating 
to  the  counterclaim,  and  directed  the  jury 
to  return  a  verdict  for  the  conceded  amount 
due  on  plaintiffs'  demand.  From  the  order 
denying  a  new  trial,  defendants  appeal. 

The  answer  alleged  as  to   matters   here 


material,  that  plaintiffs  sold  defendants  a 
portable  sawmill  in  September,  1909,  under 
a  written  warranty  that  the  same  was  of 
good  material,  well  made,  and,  with  proper 
management,  capable  of  doing  as  good  work 
as  similar  articles  of  other  manufacturers. 
It  is  alleged  that  plaintiffs  did  not  furnish 
the  machinery  and  appliances  that  were  of 
good  material  and  capable  of  doing  good 
work;  that  the  pinions  were  of  cast  iron, 
and  not  of  steel,  as  specified  in  the  contract; 
and  that  the  frictions  were  of  common 
pasteboard,  .and  not  of  friction  paper,  and 
not  capable  of  doing  the  work  or  standing 
the  wear  put  upon  them.  It  is  also  alleged 
that  plaintiffs  were  notified  that  the  mill 
did  not  comply  with  the  contract  and  war- 
ranty in  these  respects,  and  that  plaintiffs 


good  the  defect,  and  a  return  of  the  ar- 
ticle if  he  is  unable  to  do  so,  the  courts  for 
the  most  part  apparently  have  overlooked 
some  of  the  elementary  rules  for  the  con- 
struction of  contracts.  It  is  elementary 
that  the  court  will  construe  the  language 
of  the  contract  according  to  the  intention 
of  the  parties,  and  this  intention  will  be 
gathered  from  the  language  used  in  the 
contract  as  a  whole  and  from  the  surround- 
ing facts  and  circumstances.  It  is  also 
clear  that  where  one  party  to  a  contract 
has  printed  forms  made  to  be  used  generally 
for  contracts  of  the  same  character,  since 
he  has  chosen  his  own  language,  any  case 
of  doubtful  construction  will  be  resolved 
against  him  and  in  favor  of  the  other  party 
thereto. 

Usually  these  contracts  contain:  First, 
a  general  warranty  that  the  machine  is 
made  of  good  material,  is  durable  with  care, 
and  will  do  the  work  it  is  intended  for  as 
well  as  any  other  machine.  Then  there  is 
what  may  properly  be  termed  a  special 
warranty  following  this  general  warranty, 
that  if,  upon  starting,  the  machine  fails  to 
work  well,  the  purchaser  shall  give  notice, 
and  the  seller  will  make  it  do  good  work, 
and  if  he  does  not  the  purchaser  shall  re- 
turn the  machine  or  defective  parts,  and 
another  will  be  substituted  by  the  seller  or 
he  will  return  the  purchase  money  paid  or 
notes  representing  the  purchase  price.  There 
is  also  frequently  a  clause  following  these 
provisions,  to  the  effect  that  a  certain  speci- 
fied use  of  the  machine  will  constitute  con- 
clusive evidence  that  it  satisfies  the  war- 
ranty. 

These  contracts  are  generally  printed,  and 
the  language  used  is  the  language  of  the 
seller.  The  provision  for  notice  of  the  fail- 
ure of  the  property  to  work  properly,  and 
an  opportunity  to  the  seUer  to  repair  the 
defect,  and  for  the  return  of  the  propertv 
if  the  seller  is  unable  to  make  it  work 
properly,  is  generally  in  fine  print  and  of 
a  character  not  likely  to  attract  the  atten- 
tion of  the  buyer,  and  this  is  generally  true 
also  of  the  further  clause  that  is  sometimes 
added,  that  the  retention  of  the  property, 
whether    used   or   not,   for   a   longer    time 


than  the  trial  period  shall  be  conclusive  evi- 
dence that  it  complies  with  the  warranty. 
In  construing  these  provisions  if  the  court 
places  itself  in  the  position  of  the  manu- 
facturer of  the  article — generally  some 
piece  of  complicated  machinery  manufac- 
tured to  be  sold  for  a  certain  purpose  and 
running  over  a  period  of  several  years,  it 
cannot  reasonably  be  supposed  that  such 
manufacturer  could  or  would  expect  to  sell 
this  machinery  readily  on  a  conditional 
warranty  as  to  material  and  durability  of 
very  limited  duration;  neither  can  it  be 
reasonably  inferred  that  the  .purchaser  of 
such  machinery  would  consider  purchasing 
it  upon  such  terms.  The  question  then 
arises.  What  have  the  parties  meant  by  the 
language  used, — what  is  the  reasonable  and 
fair  construction?  Substantially  all  of 
these  warranties  may  be  fairly  construed 
as  being  twofold  in  character:  First,  they 
may  be  construed  as  constituting  a  general 
warranty  of  the  machine,  its  working  quali- 
ties, its  durability,  and  a  warranty  against 
defects  in  manufacture;  second,  they  also 
constitute  a  conditional  warranty  relative 
to  the  fitness  of  the  machine  for  the  pur- 
pose for  which  it  was  intended.  The  latter 
warranty  naturally  requires  a  trial  of  the 
machine  within  a  limited  time,  and  a  notice 
to  the  seller  if  it  fails  to  work  properly,  and 
an  opportunity  to  remedy  any  defects  dis- 
closed by  this  trial.  It  is  limited  bv  the  re- 
quirement that  the  machine  shall  be  re- 
turned by  the  purchaser  if  the  seller  is  un- 
able to  make  it  work  according  to  the 
warranty,  and  the  substitution  of  another 
machine  or  a  return  of  the  purchase  money 
paid.  All  these  provisions  naturally  and 
fairly  refer  to  the  test  or  trial  of  the  ma- 
chine. They  do  not  naturally  or  fairly  re- 
fer to  defects  which  a  subsequent  use  of 
the  machine  may  disclose,  and  the  sam« 
may  be  said  of  the  provision  that  the  use 
of  the  machine  beyond  the  period  prescribed 
for  a  trial  thereof  shall  be  conclusive  evi- 
dence that  the  machine  answers  the  war- 
ranty. This  clause  clearly  refers  to  the 
provision  relative  to  the  trial  of  the  ma- 
chine and  its  proper  working  upon  such 
trial^  4&n4  i%  does  not  fairljr  cover  an^  sub- 
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promised  to  remedy  the  defects,  but,  in- 
stead of  so  doing,  kept  on  sending  cast-iron 
pinions,  instead  of  steel,  and  the  inferior 
friction  paper;  that  the  pinions,  because 
not  of  steel,  as  promised,  broke,  and  the 
friction  paper  wore  out,  causing  delays,  so 
that  it  took  twenty-eight  men  and  five 
teams  fifty- two  days  to  cut  the  lumber 
which  defendants  had  to  cut,  when,  had  the 
mill  been  as  contracted  for  or  warranted, 
they  would  hare  done  the  work  in  thirty- 
four  days,  all  to  defendants'  damage  in  the 
sum  of  $078.75.  The  contract  attached  to 
the  answer  calls  ^or  steel  pinions  16  inches 
in  diameter.  There  were  on  the  sawmill 
four  cogwheels,  which  defendants  called 
pinions,  two  of  which  were  smaller  than 
the  others.    But  the  record  is  silent  as  to 


the  difference  in  size,  and  there  is  nothing 
to  indicate  whether  the  large  or  the  small 
were  16  inches  in  diameter.  The  smaller 
ones  neyer  broke,  but  on  the  larger  ones 
defendants  claim  the  cogs  broke  frequently, 
necessitating  replacement  or  repair,  and 
shutting  down  of  the  mill  every  few  days. 
The  evidence  is  not  contradicted  that  some 
twelve  or  fifteen  pinions  or  cogwheels  thus 
gave  out  during  the  winter.  When  the  tes- 
timony was  all  in,  the  court,  on  motion  of 
plaintiffs,  struck  out  all  evidence  relating 
to  the  counterclaim,  and  instructed  the 
jury  to  return  a  verdict  for  plaintiffs.  From 
the  order  denying  a  new  trial,  defendants 
appeal. 

The  contract  of  sale  contained  this  war- 
ranty and  condition:     ''The  above  articles 


sequent  breach  of  any  general  warranty, 
express  or  implied. 

As  a  rule,  however,  it  may  be  said  that 
the  cases  which  have  considered  the  c|ues- 
tion  are  not  in  accord  with  these  views, 
and  the  tendency  of  the  courts  is  apparently 
to  construe  a  provision  in  a  contract  for 
the  sale  of  property,  in  effect  that  in  case 
the  machine  fails  to  work  well  the  purchaser 
shall  return  the  property,  or  the  purchaser 
agrees  to  return  the  property,  as  provid- 
ing the  exclusive  remedy  which,  unless 
waived  by  the  seller,  must  be  strictly  fol- 
lowed by  the  purchaser. 

In  these  cases  provisions  in  effect  of  the 
character  referred  to,  although  following 
general  warranty  clauses,  are  held  to  limit 
the  warranties,  and  to  furnish  to  the  pur- 
chaser the  exclusive  remedy  for  a  breach. 
It  may  be  said  of  these  cases,  however,  that 
while  the  decisions  are  sufficiently  broad  to 
make  the  cases  authority  for  the  creneral 
rule  that  a  general  warranty  is  made  con- 
ditional by  these  provisions,  and  hence  to 
limit  the  remedy,  yet  in  none  of  them  does 
it  appear  that  the  question  was  squarely 
presented  in  a  case  where  the  purchaser  was 
seeking  to  reduce  the  amount  of  the  plain- 
tiff's recovery  by  establishing  a  breach  of 
the  general  warranty  clearly  outside  the 
natural  scope  of  the  limiting  provision,  and 
In  most  of  the  cases  the  contrary  was  ap- 
parently the  case,  although  no  importance 
was  apparently  attached  to  this  distinction, 
and  hence  the  opinions  as  a  rule  are  not 
clear  on  the  point.  In  the  following  cases 
sustaining  the  rule  stated  the  warranty 
clauses  and  the  limiting  provisions  are  set 
forth  at  some  length  to  give  opportunity 
for  comparison  with  cases  later  referred  to 
which  deny  the  rule: 

Oa. — In  McCormick  Harvesting  Mach. 
Co.  V.  Allison,  116  Ga.«445,  42  S.  E.  778,  a 
warranty  that  the  machine  sold  was  "well 
made,  of  good  material,  and  durable  with 
proper  care.  If  upon  one  day's  trial  the 
machine  should  not  work  well,  the  purcliaser 
shall  give  immediate  notice  .  .  .  and 
allow  time  to  send  a  person  to  put  it  in 
order.  If  it  cannot  then  be  made  to  work 
well,  the  purchaser  shall  return  it  at  once 


.  .  .  and  all  cash  and  notes  received  in 
settlement  will  be  refunded.  Continuous 
use  of  the  machine,  or  use  through  harvest 
season,  or  failure  to  notify  the  ...  or 
to  return  the  machine  as  agreed,  shall  be 
deemed  an  acceptance  of  the  machine  by 
the  purchaser.  No  agreement  or  warranty 
other  than  that  printed  in  this  order  is 
binding," — is  held  to  limit  the  remedy  of 
the  purchaser  for  breach  of  warranty  to  that 
prescribed  in  the  contract;  and  where  the 
purchaser  fails  to  give  the  notice  as  re- 
quired, and  fails  to  return  the  machine,  he 
cannot  allege  a  breach  of  warranty  as  a  de- 
fense to  an  action  for  the  purchase  price. 

111. — Eichelroth  v.  Long,  156  111.  App. 
108,  holding  that  a  warranty  of  a  machine 
that  it  would  do  good  work,  was  well  made, 
of  good  materials,  and  durable  if  used  with 
proper  care,  followed  by  a  elause,  "if,  upon 
one  day's  trial  the  machine  fails  to  work 
well  the  purchaser  shall  immediately  give 
written  notice"  to  the  seller  and  to  the 
agent;  and  also  a  provision  allowing  the 
seller  an  opportunity  to  repair  the  defects 
therein,  and  for  the  return  of  the  machinery 
if  it  was  unable  to  do  so;  and  also  a  elause 
that  the  use  of  the  machine  after  one  day, 
or  failure  to  give  written  notice  as  speci- 
fied, or  failure  to  return  the  machine,  shall 
operate  as  an  acceptance  of  the  machine  in 
fulfilment  of  this  warranty, — constituted  a 
limited  warrantv,  and  imposed  upon  the 
purchaser  the  duty  of  giving  the  notice 
within  the  time  limited,  in  order  to  be  en- 
titled to  avail  himself  of  a  breach  of  the 
warranty.  The  doctrine  is  here  asserted 
that  "it  is  well  settled  where  one  seeks  to 
enforce  a  warranty  imposing  mutual  and 
dependent  obligations  and  covenants,  he 
who  seeks  to  enforce  it  must  show  com- 
pliance on  his  part  before  he  can  insist 
upon  performance  by  his  adversary.  The 
clauses  in  the  warranty  relative  to  notice 
and  return  are  material  and  substantial 
parts  of  it,  and  are  for  the  protecti<»i  of  the 
seller,  and  the  purchaser  is  no  more  at  lib- 
erty to  disregard  them  than  he  is  any  other 
clause  of  his  contract.  When  appellant 
made  this  contract  he  agreed  that  he  w<mld 
satisfy  himself  within  one  da^  whether  the 
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are  warranted  to  be  of  good  material,  well 
made,  and  with  proper  management  capable 
of  doing  as  good  work  as  similar  articles 
of  other  manufacturers.  If  said  machinery 
or  any  part  thereof  shall  fail  to  fill  this 
warranty  within  ten  days  of  first  use, 
written  notice  shall  be  given  the  Enterprise 
Manufacturing  Company,  Ck>lumbiana,  Ohio, 
and  to  the  party  through  whom  the  machin- 
ery was  purchased,  stating  wherein  it  fails 
to  fill  the  warranty,  and  time,  opportunity, 
and  friendly  assistance  given  to  reach  the 
machine  and  remedy  any  defect.  If  the  de- 
fective machinery  cannot  then  be  made  to 
fill  the  warranty,  it  shall  be  returned  by 
the  undersigned  to  the  place  where  received, 
and  another  furnished  on  the  same  terms 
of   warranty,  or  money  and  notes  to  the 

binder  worked  to  his  satisfaction  and  filled 
the  warranty,  and  further  that  if  it  did  not, 
he  would  at  once  give  the  notice  required  by 
the  contract,  and  that  if  he  failed  to  give 
such  notice,  suck  failure  should  operate  as 
an  acceptance  of  the  machinery  and  fulfil- 
ment of  the  warrantj^.  The  provisions  in 
the  contract  are  plam,  and  need  no  eon- 
atruction.  Had  appellant  complied  there- 
with he  could  then  be  heard  to  show  that 
the  warranty  failed;  not  having  complied 
with  them,  his  mouth  is  closed  by  his  own 
agreement,  and  he  cannot  be  permitted  to 
show  that  the  machine  did  not  comply  with 
the  warranty."  And  where  there  was  a 
general  warranty  in  the  contract  of  sale 
that  the  macliine  was  well  made,  of  good 
material,  and  would  do  first-class  work,  a 
subsequent  provision  that  if  the  machine 
cannot  be  made  to  do  the  work  as  specified, 
it  shall  be  returned  to  the  place  where  re- 
ceived and  a  new  machine  will  be  given 
free  of  charge  or  the  purchase  price  shall 
be  returned;  and  a  further  provision  that 
continued  possession  after  trial  shall  be 
conclusive  evidence  that  the  warranty  is 
fulfilled, — ^have  been  held  to  provide  the 
exclusive  remedy  which  may  be  pursued  by 
'a  purchaser  in  case  of  a  breach  of  the  war- 
ranty, and  he  must  show  that  he  has  ful- 
filled the  requirements  of  these  conditions 
before  he  can  interpose  any  breach  of  war- 
ranty as  a  defense  to  an  action  for  the  pur- 
chase price.  Hasenwinkle  Qrain  Co.  y. 
Dooley,  130  111.  App.  76.  When  the  preced- 
ing case  was  before  the  court  on  a  prior  ap- 
peal, however,  it  was  said  that  the  purchaser 
having  failed  to  return  the  machine,  the 
measure  of  damages  for  a  breach  of  the 
warranty  was  the  difference  between  the 
value  of  the  machine  at  the  time  of  the 
breach  and  what  it  would  have  been  worth 
had  the  warranty  been  true.  120  111.  App. 
43.  A  provision  in  a  contract  for  the  sale 
of  a  machine  that,  should  the  machine  fail 
to  work  properly  when  started,  due  notice 
must  be  given  and  time  allowed  to  send  a 
person  to  put  it  in  order ;  and  a  second  pro- 
vision that  if  it  is  not  then  made  to  work 
well  it  may  be  returned,  and  any  payment 
that  has  been  made  before  trial  will  be  re- 
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amount  represented  by  the  defective  ma* 
chine  shall  be  returned,  and  no  further  claim 
made  on  the  Enterprise  Manufacturing  Com- 
pany. Continued  possession  or  use  of  the 
machine  after  the  expiration  of  the  timo 
named  above  shall  be  conclusive  evidence 
that  the  warranty  is  fulfilled  to  the  full 
satisfaction  of  the  purchasers,  who  agree 
thereafter  to  make  no  further  claim  on  the 
Enterprise  Manufacturing  Company  under 
warranty.  In  case  any  castings  fail  through 
defect  in  its  [sic]  material  during  the  first 
season,  defective  pieces  shall  be  replaced 
without  charge,  except  freight  or  express 
charges."  The  learned  trial  court  concluded 
that  the  provisions  in  the  contract  gave  only 
one  remedy  for  a  breach,  namely,  a  return  of 
the  mill,  after  trial  for  a  specified  time  as 

funded  or  a  perfect  machine  will  be  given 
in  its  place;  and  a  further  provision  that 
continued  possession  of  the  machine  will  be 
evidence  of  satisfaction, — all  of  them  fol- 
lowing a  general  warranty  as  to  the  mate- 
rial and  working  qualities  of  the  machine, — 
were  held  to  limit  the  purchaser  to  the  rem- 
edy therein  provided,  and  to  preclude  him 
in  an  action  against  him  for  the  purchase 
price,  from  setting  up  as  a  defense  that  the 
machine  was  so  defective  as  to  be  prac- 
tically worthless,  where  he  retained  the 
machine.  Hoover  v.  Doetsch,  46  111.  App. 
631.  It  does  not  appear,  however,  that  the 
purchaser  sought  to  mitigate  or  reduce  the 
damages  by  alleging  and  proving  breach  of 
warranty,  but  he  apparently  undertook  to 
defeat  recovery  in  toto.  See  the  latter 
point,  infra,  I.,  where  purchaser  attempts 
to  rescind. 

Iowa — ^In  Westbrook  v.  Reeves  ft  Co.  133 
Iowa,  666,  111  N.  W.  11,  in  construing  a 
warranty  that  a  machine  is  well  made,  of 
good  material,  and  with  proper  use  will  do 
as  good  work  as  any  other  machine,  it  is 
said  that  a  warranty  may  be  upon  condi- 
tions, and  it  may  also  prescribe  remedies 
for  its  breach  and  require  the  performance 
of  obligations  upon  the  part  of  the  war- 
rantee before  he  will  be  entitled  to  recover 
for  failure  of  performance.  Hence  the  rem- 
edy of  the  purchaser  is  limited  b^  a  pro- 
vision that  if  within  a  certain  time  ^*the 
said  machinery  fails  to  fill  said  warranty" 
notice  of  breach  shall  be  given  and  a  fair 
opportunity  afforded  to  remedy  any  de- 
fect, and  a  further  provision  for  the  return 
of  the  defective  part  and  a  replacement  of 
the  same  by  the  seller,  or  the  replacement 
of  the  whole  machine  by  the  seller;  and  a 
provision  that  all  claims  for  damages 
against  the  company  for  nonperformance  of 
the  machinery  were'  waived,  and  if  the  buyer 
fails  to  return  the  machinery  or  part  as 
agreed,  the  warranty  shall  be  treated  as 
fulfilled.  In  Wendall  v.  Osborne,  63  Iowa, 
99,  18  N.  W.  709,  a  contract  for  the  sale  of 
the  machine  contained  a  provision  that  "all 
our  machines  are  warranted  to  be  well 
built,  of  good  material,  and  capable  of  cut- 
ting, if  properly  managed,  from  10  to  16 
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therein  stipulated,  and  that  there  was  no 
waiver  of  written  notice  of  failure  of  the 
mill  to  comply  with  warranty. 

It  ifl  to  be  noticed  that  the  warranty  is 
twofold:  (a)  The  mill  is  warranted  to  be  of 
good  materials  and  well  made;  and  (b)  with 
proper  management  capable  of  doing  as 
good  work  as  similar  articles  of  other  man- 
,  ufacturers.  No  complaint  is  made  that  the 
mill  did  not  do  good  work.  The  breach  of 
the  warranty  relates  to  the  materials  in 
two  pinions  and  the  friction  paper.  We 
may  dismiss  the  alleged  defective  friction 
paper  from  consideration,  for  the  reason 
that  it  does  not  appear  that  the  court 
erred  in  striking  out  the  counterclaim  in  so 
far  as  it  rested  thereon.  Evidently  the  so- 
called  friction  paper  is  consumed  or  wears 


out  in  the  operation  of  tbie  mill.  How  long 
any  set  usually  lasts  on  mills  of  the  kind 
sold  is  not  disclosed.  The  testimony  that 
the  friction  paper  was  not  of  good  material, 
or  did  not  comply  with  the  warranty,  is, 
moreover,  bo  vague  and  indefinite  that  it 
could  not  serve  as  a  basis  for  a  counter- 
claim. With  the  pinions  it  is  different. 
There  is  nothing  to  dispute  defendants' 
claim  that  the  larger  pinions,  which  con- 
tinually broke^  were  cast  iron,  as  originally 
furnished  and  as  replaced,  although  plain- 
tiffs promised  to  supply  what  the  contract 
called  for;  namely,  steel  pinions.  Here  was 
a  clear  breach  of  the  contract  as  to  the 
quality  of  the  material.  Defendants  had 
bought  the  mill  on  the  express  agreement 
that  the  pinions  should  be  steel.    Is,  now. 


acres  per  day.  If,  on  starting  a  machine, 
it  should  in  any  way  prove  defective,  and 
not  work  well,  the  purchaser  shall  give 
prompt  notice  to  the  agent  of  whom  he 
purchased  it,  and  allow  time  for  a  person 
to  be  sent  to  put  it  in  order.  If  it  cannot 
then  be  made  to  do  good  work,  the  de- 
fective part  will  be  replaced,  or  the  machine 
taken  back  and  the  payments  of  money  or 
notes  returned.  Keeping  the  machine  dur- 
ing harvest,  whether  kept  in  use  or  not, 
without  giving  notice  as  above,  shall  be 
deemed  conclusive  evidence  that  the  ma- 
chine fills  the  warranty."  The  machine  was 
purchased  in  June,  and  was  kept  and  used 
without  complaint  or  any  notice  of  defects 
therein  through  the  usual  harvest.  In  Oc- 
tober in  attempting  to  use  ,it  it  failed  to 
work,  and  then  complaint  was  made  of  the 
machine,  and  notice  given  to  defendant's 
agent  that  it  was  defective.  In  an  action 
upon  the  warranty  for  a  breach  thereof, 
right  to  recover  was  denied  on  the  ground 
that  the  condition  of  the  warranty,  that 
the  keeping  of  the  machine  through  harvest 
without  notice  of  defects  shall  be  regarded 
as  conclusive  evidence  of  the  fulfilment  of 
the  contract  of  warranty,  is  absolute,  and 
must  be  enforced  according  to  the  import 
of  its  language;  and  it  is  said  that  the  law 
r^ards  the  conditions  of  the  warranty  as 
having  been  fulfilled,  and  considers  the 
contract  fully  performed  by  defendants. 

Kan. — Davis  v.  Gossar,  41  Kan.  414,  21 
Pac.  240,  holding  that  a  general  warranty 
that  a  machine  was  well  made,  of  good  ma- 
terial, and  capable  of  doing  first-class  work, 
followed  by  a  provision  that  if  the  machine 
does  not  work  well,  notice  is  to  be  given  to 
the  seller,  and  if  it  cannot  be  made  to  do 
good  work  it  shall  be  returned  and  a  new 
machine  given  in  its  place,  or  the  notes  and 
money  will  be  refunded,  and  continued 
possession  of  the  machine  shall  be  evidence 
of  satisfaction,  limited  the  purchaser  to 
the  remedy  therein  prescribed,  and  this 
remedy  must  be  strictly  followed;  hence, 
the  buyer  cannot  retain  the  machine  and 
recoup  damages  for  a  breach  of  the  war- 
ranty in  an  action  against  him  for  the  pur- 
chase price.  It  is,  however,  remarked  by 
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the  court  that  because  of  the  long-continued 
use  of  the  machine  by  the  purchaser  and 
other  facts  tending  to  show  it  answered  the 
warranty,  the  purchaser,  to  be  entitled  to 
recover  damages,  must  show  a  very  strong 
defense  and  a  good  right  to  recover  dam- 
ages, "in  all  of  which  we  think  they  have 
failed." 

Ky.— Gaar,  S.  ft  Co.  v.  Hodges,  28  Ky.  L. 
Rep.  889,  90  S.  W.  580,  holds  that  a  pro- 
vision following  a  general  warranty  as 
to  the  materials,  durability,  and  running 
qualities  of  a  machine,  requiring  notice  of 
its  failure  to  do  good  work,  and  that  "if 
any  part  of  the  machinery  cannot  be  made 
to  fill  the  warranty  that  part  which  fails 
shall  be  immediately  returned  by  the  under- 
signed to  the  place  where  it  was  received," 
with  the  option  in  the  seller  to  furnish  an- 
other machine  or  part  in  place  of  the  ma- 
chine or  parts  returned,  or  return  the  money 
and  notes  which  have  been  given  for  the 
same,  furnishes  to  the  seller  the  exclusive 
remedy  for  a  breach  of  the  warranty.  The 
court  said :  "It  is  to  be  presumed  that  when 
parties  contracting  with  reference  to  the  sale 
of  a  chattel  have  entered  into  an  express 
warranty  concerning  its  quality  and  fitness 
for  a  particular  purpose,  and  have  agreed 
that  if  it  should  not  come  up  to  that  war- 
ranty upon  a  reasonable  test,  .  .  .  the  con- 
tract is  to  be  rescinded.  .  .  .  the  consideration 
of  the  contract  is  regulated  l^  this  feature 
of  theiV  agreement  as  well  as  its  other  fea- 
tures. The  court  will  not  supply  a  different 
warranty  for  the  one  that  the  parties  have 
made  nor  a  different  measure  of  damages 
for  tlie  one  that  the  parties  have  agreed 
should  be  applied  to  their  case."  A  pro- 
vision in  a  contract  that  the  purchaser 
must  give  notice  to  the  agent  of  the  seller 
if  the  machine  warranted  fails  to  work 
well,  and  if  after  such  notice  the  seller  is 
unable  to  make  the  machine  work,  the  pur- 
chaser must  return'  it  at  once  to  the  agent 
from  whom  he  received  it,  together  with  the 
clause  that  three  days'  use  of  the  machine  or 
continued  possession  without  notice  of  its 
failure  to  work  properly  shall  be  considered 
an  acceptance  of  the  same  and  a  fulfilment 
of  the  warranty,  is  held  to  limit  the  pur- 
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the  only  remedy  for  a  breach  of  the  con- 
tract in  this  respect  a  return  of  the  mill? 
It  may  well  be  that,  if  defendants  had  re- 
ceived and  used  this  mlTl  for  more  than  ten 
days  with  cast-iron  pinions,  knowing  them 
to  be  such,  no  action  could  thereafter  be 
maintained  for  breach  of  the  contract,  in 
that  they  were  not  steel.  But  defendants 
at  once,  when  they  learned  steel  pinions  had 
not  been  furnished,  notified  plaintiffs,  who 
in  turn,  so  the  testimony  runs,  promised  to 
furnish  the  ones  called  for  by  the  contract. 
They  undertook  to  fulfil  the  promise  some 
twelve  or  fifteen  times,  but  each  time  failed 
to  give  steel  pinions.  Plaintiffs  are  hardly 
in  a  position  to  insist  that  this  is  such  a 
breach  of  the  warranty  that  no  action  will 
lie,  because  written  notice   was   not  given 


and  the  mill  returned  within  ten  days  after 
its  first  use.  They  knowingly  continued 
to  furnish  pinions  of  material  other  than 
that  specified  in  the  contract,  whenever  de- 
fendants insisted  that  the  defect  be  reme- 
died. It  is  clearly  not  contemplated  by  the 
contract  that  the  mill  should  be  returned  In 
case  two  wheels  therein  were  of  defective 
castings,  or  not  of  the  quality  required. 
Defective  castings,  because  of  the  material 
therein,  plaintiffs  were  to  replace  during 
the  first  season  free  of  charge,  so  that  such 
defects  in  material  were  not  confined  to 
those  which  appeared  within  the  first  ten 
days  of  the  operation  of  the  mill. 

The  contract  here  in  question  differs 
somewhat  from  the  one  before  the  court  in 
Avery  Planter  Co.  v.  Peck,  86  Minn.  40,  89 


chaser  to  the  remedy  therein  provided  for, 
although  the  contract  contains  a  general 
warranty  that  the  machine  is  well  made, 
of  good  material  and  durable,  and  that  it 
will  do  the  work  for  which  it  is  intended. 
McGormick  Harvesting  Mach.  Co.  v.  Arnold, 
116  Ky.  608,  76  S,  W.  323. 

Minn. — ^A  provision  that  if  the  machine 
warranted  should  in  any  way  prove  defect- 
ive, the  purchaser  shall  give  prompt  notice 
to  the  seller,  and  if  it  cannot  then  be  made 
to  do  good  work,  the  defective  part  will  be 
replaced  or  the  machine  taken  back  and  the 
payment  of  money  or  notes  returned,  to- 
gether with  a  clause  that  keeping  the  ma- 
chine during  harvest,  whether  kept  in  use 
or  not,  without  giving  notice  as  above,  shall 
be  deemed  conclusive  evidence  that  the 
machine  fills  the  warranty,  is  held  to  impose 
on  the  purchaser  the  duty  of  giving  notice 
to  the  seller  of  breach  of  warranty;  but 
that  after  giving  such  notice  even  though 
the  purchaser  retains  the  machine,  if  the 
seller  fails  to  cure  the  defects,  the  pur- 
chaser mav  nevertheless  recover  damages 
for  a  breach  of  the  warranty.  D.  M.  Osborne 
A  Co.  Y.  Marks,  33  Minn.  66,  22  N.  W.  1. 
To  same  effect  is  Tunell  v.  .D.  M:  Osborne 
A  Co.  31  Minn.  343,  17  N.  W.  944.  In 
Nichols,  S.  &  Co.  V.  Knowles,  31  Minn.  489, 
18  N.  W.^413,  in  constniing  a  warranty  that 
an  engine  was  well  made,  of  good  material, 
and  capable  of  developing  the  full  power 
rated,  followed  by  a  provision  that  if  unable 
to  make  the  engine  operate  well,  written 
notice  thereof  is  to  be  immediately  given 
to  the  dealer  through  whom  the  engine  was 
purchased,  and  also  to  the  seller  at  a  desig- 
nated place,  the  court  said  that  where  no- 
tice was  not  given  to  the  seller  the  purchaser 
could  not  counterclaim  damages  for  a 
breach  of  warranty  based  upon  the  claim 
that  the  engine  was  defective  in  its  mate- 
rials, and  in  its  make,  and  that  it  would  not 
develop  the  rated  power. 

But  compare  with  Dejtwileb  v.  Downis 
and  other  Minnesota  cases  subsequently  re- 
ferred to. 

Mo. — Nichols,  S.  &  Co.  v.  Larkin,  79  Mo. 
264,  holding  a  warranty  that  a  machine  is 
capable  of  doing  a  good  business  in  thresh- 
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ing  and  cleaning  grain  and  is  superior  to 
any  other  kind  of  machine,  and  a  further 
warranty  as  to  its  particular  adaptation 
for  separating  and  saving  from  the  straw 
various  kinds  and  conditions  of  grain  and 
seeds  with  less  waste,  etc.,  construed  with 
reference  to  a  provision  that  upon  starting 
the  machine  the  purchaser  shall  intelligently 
follow  the  printed  hints,  rules,  and  direc- 
tions, and  if  by  so  doing  he  is  unable  to 
make  it  operate  well  notice  shall  be  given 
etc., — ^to  be  conditional,  and  for  any  liability 
to  attach  to  the  seller  thereon,  the  require- 
ments as  to  notice  and  opportunity  to  re- 
pair defects  disclosed  by  the  trial  must  be 
complied  with. 

— Nichols-Shepard  Co.  v.  Rhoadman,  112 
Mo.  App.  299,  87  S.  W.  62,  holding  a 
warranty  that  a  stacker  was  well  mad6,  of 
good  material,  etc.,  followed  by  another 
provision  that  "it  is  expressly  agreed  that 
upon  starting  this  stacker,  if  the  under- 
signed are  not  able  to  make  it  operate  well, 
written  notice  *.  .  .  is  to  to  be  imme- 
diately given,"  ^gether  with  a  further  pro- 
vision that  "it  is  expressly  agreed  that  any 
failure  or  deficiency  in  said  stacker  shall 
be  reported  by  the  undersigned  •  •  . 
within  five  days  after  starting  .  .  . 
and  longer  use  or  use  without  such  written 
notice  is  conclusive  evidence  of  satisfaction 
and  fulfilment  of  warranty,"  together  with 
a  provision  for  the  return  of  the  property 
if  the  seller  fails  to  make  it  "perform*' 
after  notice,  fixes  the  rights  and  obligations 
of  the  respective  parties  and  constitutes 
a  condition  precedent  to  any  right  of  action 
by  either  party.  It  is  said  that  the  seller 
is  bound  to  make  good  its  warranties,  yet  to 
lay  it  liable  to  an  action  for  breach  of  war- 
ranty it  is  incumbent  on  the  purchaser  to 
perform  his  stipulations.  In  this  case  no- 
tice of  defects  was  given  the  seller,  and  he 
attempted,  but  failed,  to  correct  them.  The 
purchaser,  however,  continued  to  use  the 
machine,  and  did  not  return  it. 

Neb. — McCormick  Harvesting  Mach.  Co. 
V.  Hartman,  36  Neb.  629,  63  N.  W.  666,  con- 
struing a  warranty  of  a  machine  that  it  is 
well  made,  of  good  material,  and  durable 
with  proper  care,  together  with  a  subsequent 


^60 


Minnesota  supreme  court. 


N.  W.  1123,  and  Larson  v.  Minneapolis 
Threshing  Mach.  Co.  92  Minn.  62,  90  N.  W. 
623,  in  which  the  provisions  of  a  return  of 
the  machine  in  case  of  breach  of  a  warranty 
to  do  the  work  expected  were  considered. 
The  contract  here  in  question  and  the  al- 
leged breach  relate  more  to  the  material  of 
the  machine.  This  is  a  matter  that  may 
not  be  disclosed  by  a  short  trial,  and  there- 
fore, where  permissible,  a  construction  will 
be  given  to  a  warranty  in  respect  to  ma- 
terials that  is  reasonable.  McCormick  Har- 
vesting Mach.  Co.  V.  Fields,  90  Minn.  161,  95 
N.  W.  886.  But,  upon  the  facts  disclosed 
herein,  the  correct  view  of  defendants' 
counterclaim,  if  any  they  have,  is  that, 
after  being  furnished  with  a  mill  which  had 
two  pinions  of  cast  iron  instead  of  steel  as 
contracted  for,  they  were  led  to  go  on  with 


the  use  of  the  mill  by  subsequent  inde- 
pendent promises  made  time  and  again  by 
plaintiffs  to  send  the  agreed  article;  that 
each  time,  till  twelve  or  fifteen  pinions  were 
sent,  plaintiffs  broke  their  promises,  and 
such  breaches  caused  damage  and  loss  to 
defendants  for  which  a  recovery  may  be 
had.  This  is  true,  whether  it  is  held  that 
the  subsequent  promises  to  send  steel  pin- 
ions modify  the  terms  of  the  written  con- 
tract, so  that  the  ten-day  trial  limit  cannot 
apply  to  the  warranty  as  to  material  in 
these  under  the  decision  in  McCormick  Har- 
vesting Mach.  Co.  V.  Fields,  supra,  or  it  is 
considered  that  these  subsequent  promises  in 
themselves  furnish  a  cause  of  action. 

But,  conceding  that  all  these  promises  are 
referable  to  the  contract  of  sale,  so  as  to 
be  governed  by  the  conditions  and  warran- 


provision  that  if  upon  one  day's  trial,  the 
machine  should  not  work  well,  the  purchaser 
should  give  immediate  notice  to  the  seller 
and  his  agent,  and  also  a  provision  that  con- 
tinuous use  of  the  machine,  or  use  at  inter- 
vals during  the  harvest  season,  shall  be 
deemed  an  acceptance  thereof,  it  is  held 
that  the  purchaser  cannot  assert  a  breach 
of  warranty  as  a  defense  to  an  sction  for 
the  purchase  price,,  on  the  ground  that 
the  machine  ran  hard  and  wore  out  fast, 
which  defects  were  due  to  the  machine 
frame  being  crooked,  where  the  seller  sent 
another  frame  to  its  local  agent,  but  the 
purchaser  did  not  go  after  it,  and  neither 
was  it  delivered  bv  the  local  agent.  This 
conclusion  is  based  upon  the  ground  that 
the  purchaser  continued  to  use  the  machine 
and  made  no  attempt  to  comply  with  the 
conditions  of  the  guaranty.  Heagney  y.  J. 
I.  Case  Threshing  Mach.  Co.  4  Neb.  (Unof.) 
746,  96  N.  W.  175,  rehearing  in  4  Neb. 
(Unof.)  753,  99  N.  W.  260,*  holding  that  a 
provision  in  a  contract  requiring  written  no- 
tice to  the  seller  in  the  event  that  the  ma- 
chine sold  shall  fail  to  operate  well,  and  a 
further  provision  that  if  the  seller  after  such 
notice  is  unable  to  make  the  machine  fulfil 
the  warranty,  the  part  that  fails  shall  be  re- 
turned to  him  and  another  will  be  substi- 
tuted therefor  that  shall  fill  the  warranty, 
or  the  notes  and  money  for  such  part  shall 
be  immediately  returned  and  no  further 
claim  made  on  the  company,  construed  in 
connection  with  a  provision  that  failure  to 
make  such  trial  or  to  give  such  notice  shall 
be  conclusive  evidence  of  due  fulfilment  of 
warranty,  furnished  the  purchaser  the  only 
remedy  he  was  entitled  to  pursue  for  breach 
of  warranty,  and  that  he  was  not  entitled 
to  prove  damages  for  such  breach  and  offset 
same  against  his  notes  where  he  failed  to 
return  the  machine,  although  he  gave  notice 
to  the  company  of  its  failure  to  work  ac- 
cording to  the  requirements  of  the  contract, 
and  onered  to  return  the  machine,  but  the 
seller  refused  to  receive  it,  and  this  although 
though  there  was  a  general  warranty  as  to 
the  material,  durability,  and  running  quaU- 
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ties  of  the  machine.  The  court  says  that 
''by  the  contract  of  purchase  the  parties  un- 
dertook to  and  did  fix  absolutely  not  only 
the  terms  and  conditions  on  which  the  com- 
pany would  part  with  the  possession  of  the 
machine,  but  also  the  consequences  of 
a  failure  on  ^the  part  of  either  to 
comply  with  'the  contract;  and  where 
the  contract  of  warranty  contains  limi- 
tations, these  limitations  will  be  enforced." 
It  ^ill  be  observed  that  the  important 
features  of  the  conditions  are  that  if  the 
purchaser  after  trial  is  unable  to  uiake 
the  machine  operate  well,  written  notice 
shall  be  given  and  reasonable  time  shall  be 
allowed  the  seller  to  remedy  the  difficulty, 
the  seller  reserving  the  right  to  replace 
any  defective  part  or  parts,  and  if  then 
the  machinery  cannot  be  made  to  fill  the 
warranty,  the  part  that  fails  is  to  be  re- 
turned, etc.,  and  failure  to  make  such  trial 
or  give  such  evidence  shall  be  conclusive 
evidence  of  due  fulfilment  of  warranty. 
By  the  terms  of  these  provisions  the  pur- 
chaser is  required  to  give  notice  to  the 
seller  of  the  breach  of  warranty,  and  op- 
portunity given  to  remedy  the  defect;  if 
the  defect  is  not  remedied  the  property  te 
be  returned.  The  purchaser  is  not  therei)y 
required  to  give  repeated  notice  to  the 
seller,  neither  is  there  any  time  fixed  for 
a  return  of  the  property,  and  the  failure 
to  return  the  property  at  all  is  not  made 
conclusive  evidence  of  fulfilment  of  the 
warranty.  That  is  limited  to  failure  to 
make  the  trial  or  to  give  the  notice;  yet 
the  court  held  as  a  matter  of  law  that  by 
this  contract  the  purchaser  was  precluded 
from  any  remedy  for  breach  of  the  war- 
ranty if  he  failed  to  retiirn  the  machine, 
even  though  the  evidence  shows  that  an 
effort  was  made  to  return  the  machine  and 
the  seller  gave  notice  that  he  would  not 
accept  it. 

N.  C— Walsh  Mfg.  Co.  v.  Plymouth  Lum- 
ber Co.  150  N.  C.  507,  75  S.  £.  718,  holding 
a  warranty  of  a  dry  kiln  apparatus,  relat- 
ing to  the  quality  and  workmanship  there- 
of, to  be  limited  by  a  provision  that  upon 
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ties  therein,  we  are  not  impressed  with 
plaintiffs'  contention  that  defendants  are 
not  in  a  position  to  insist  that  plaintiffs 
waived  the  condition  in  the  contract  which 
provides  for  the  giving  of  written  notice  to 
defendants  in  case  of  failure  of  the  mill  to 
comply  with  the  warranty.  The  claim  is 
that  waiver,  to  be  available,  must  be  plead- 
ed. It  seems  to  us  that  the  answer  alleges 
sufficient  facts  to  show  a  waiver,  even  if 
that  were  necessary,  in  that  it  allies  that 
the  pinions  were  cast  iron,  instead  of  steel; 
that  plaintiffs  were  notified  thereof,  prom- 
ised to  send  the  steel,  but  sent  cast-iron 
pinions,  and  kept  on  making  promises  and 
att«mpt8  to  fulfil  them.  Evidence  went  in 
without  objection  to  substantiate  these 
facts.  That  plaintiffs  had  all  the  notice 
any  writing  could  give  in  regard  to  these 


pinions,  and  acted  repeatedly  thereon,  is 
clear,  if  the  defendants'  evidence  is  be- 
lieved by  a  jury. 

In  this  case  there  is  no  allegation  of  gen- 
eral damages.  But  evidence  in  the  nature 
of  special  damages  was  received  without 
objection.  It  may  not  be  free  from  doubt 
whether  the  record  shows  these  damages  to 
be  such  as  were  within  the  contemplation 
of  the  parties  when  the  contract  was  en- 
tered into,  or  when  the  subsequent  prom- 
ises to  furnish  steel  pinions,  instead  of  the 
cast-iron  ones,  were  made.  It  is  evident 
that  the  trial  court  did  not  reach  a  consid- 
eration of  this  matter,  and  there  is  no  need 
of  more  now  than  calling  attention  thereto, 
so  that  at  the  trial  due  consideration  will  be 
given  this  phase  of  the  case. 

Order  reversed,  and  a  new  trial  granted. 


failure  of  the  kiln  to  do  the  work  as  guar- 
anteed, the  purchaser  shall  give  notice  to 
the  seller  of  that  fact,  etc. 

N.  D. — Gould  Balance  Valve  Co.  v.  Her- 
old,  —  N.  D.  — ,  144  N.  W.  74,  holding 
that  a  provision  in  a  warranty  clause 
reouiring  that  notice  shall  be  given  the 
seller  if,  after  a  certain  test,  the  machine 
sold  is  found  defective,  or  proves  not  cap- 
able of  complying  with  the  warranty,  made 
the  giving  of  such  notice  a  condition  prece- 
dent to  the  right  to  enforce  anv  liability 
for  breach  of  warranty  that  the  article 
is  made  of  good  material,  durable  with 
good  care,  and  when  properly  seated  and 
fitted  in  the  engine  to  develop  a  certain 
power.  The  defect  alleged  in  this  case 
related  to  the  working  qualities  of  the  ar- 
ticle in  that  it  took  more  water,  and 
steamed  harder,  and  did  not  develop  as 
much  power  as  it  should  have,  to  comply 
with  the  warranty. 

Can. — In  Allcock  v.  Manitoba  Windmill 
4b  Pump  Co.  4  Sask.  L.  R.  135,  a  provision 
that  "if  the  machinery  or  any  part  there- 
of cannot  then  be  made  to  work  well,  the 
purchaser  shall  immediately  return  such 
part  as  does  not  work  well  .  .  .  and 
shall  immediately  in  the  manner  herein- 
before prescribed  give  the  company  written 
notice  of  such  return,  and  the  said  com- 
pany may  either  furnish  another  part  or 
may  require  the  return  of  the  remainder 
of  such  machinery  .  .  .  and  then  fur- 
nish other  machinery  in  its  place  or  re- 
fund cash  or  notes  received  for  same,"  is 
held  to  impose  on  the  purchaser  the  duty 
of  giving  notice  of  a  breach  of  warranty, 
and  if  he  fails  to  do  so  he  is  precluded  from 
setting  up  a  breach  of  the  warranty,  that 
the  machine  is  of  good  materials  and  dur- 
able with  care.  The  court  evidently  re- 
gards as  decisive  of  this  question  the  pro- 
vision that  use  of  the  machine  after  trial, 
or  failure  to  give  the  notice,  shall  be  con- 
clusive evidence  that  the  machine  is  as 
warranted  and  represented,  although  in  the 
former  part  of  the  opinion  notice  is  appar- 
ently taken  of  the  fact  that  the  provision  1 
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as  to  notice  refers  only  to  the  warranty 
clause  relative  to  the  working  qualities  of 
the  machinery  on  the  triaL 


2,  Where    distinction    made    "between 
general  and  apeoial  warranty. 

As  heretofore  stated,  in  a  few  cases 
where  the  question  has  been  directly  raised, 
a  general  warranty  as  to  the  material  and 
quality  of  a  machine  has  been  held  not  to 
be  affected  by  subsequent  provisions  re- 
quiring notice  of  defects  if,  upon  trial, 
the  machine  did  not  work  well,  and  the 
return  of  the  machine  if  the  seller  was 
unable  after  such  notice  to  make  it  do  so, 
although  the  contract  also  contained  a  pro- 
vision that  the  continued  use  of  the  ma- 
chine shall  constitute  an  acceptance,  and 
notwithstanding  this  latter  clause  the  pur- 
chaser has  been  held  entitled  to  retain  the 
machine  and  assert  damages  for  breach  of 
the  general'  warranty. 

Thus,  in  McCormick  Harvesting  Mach. 
Co.  V.  Fields,  90  Minn.  161,  96  N.  W.  886, 
the  warranty  involved  provided  that  the 
machine  was  well  made,  of  good  material, 
and  durable  with  proper  care,  then  fol- 
lowed a  provision  that  if  upon  one  day's 
trial  the  machine  should  not  work  well 
"the  purchaser  shall  gpve  immediate  no- 
tice" to  the  seller  or  his  agent.  Continuous 
use  of  the  machine  or  failure  to  give  the 
notice  shall  be  deemed  an  accep&nce  of 
the  machine.  The  court  said  that  the  war- 
ranty was  positive  and  unequivocal  that 
the  machine  was  well  made,  of  good  ma- 
terial, and  durable  with  proper  care.  And 
it  is  pointed  out  that  the  value  of  the 
warranty  is  not  made  dependent  upon  a  re- 
turn, but  that  it  is  thereafter  provided 
in  a  wholly  distinct  and  separate  para- 
graph that  if,  upon  one  day's  trial,  the 
machine  does  not  work  Well,  the  purchaser 
shall  give  immediate  notice  to  the  seller. 
This  requirement  and  provision,  the  court 
said,  "luis  reference  simply  to  the  work 
of  the  nuLchine,  not  to  the  manner  in  which 
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it  is  made,  or  the  material  therein  used, 
or  to  its  durability.  The  paragraph  relat- 
ing to  the  making,  to  the  material,  and  to 
the  durability  of  the  shredder  was  an  out- 
right and  unconditional  warranty.  The 
paragraph  which  followed  merely  provided 
for  prompt  notice  to  the  vendor  if  the  ma- 
chine failed  to  do  its  work  in  a  proper 
manner,  and  a  return  if  it  oould  not  be 
made  to  work.  Warranties  are  to  be  con- 
strued strictly  against  the  party  making 
the  same.  A  machine  made  of  the  very 
best  material  might  not  work  well  at  the 
first  day's  trial,  while,  upon  the  other 
hand,  a  machine  poorly  made,  and  of  poor 
material,  and  in  no  degree  durable,  might 
work  well  and  fully  answer  a  trial  test. 
In  fact,  that  is  exactly  what  occurred 
here,  according  to  the  testimony."  And 
see  D.  M.  Osborne  &  Co.  v.  Marks,  33  Minn. 
56,  22  N.  W.  1,  to  the  effect  that  the  re- 
turn is  not  essential  if  the  notice  is  given 
and  the  seller  is  unable  to  make  the  ma- 
chine work   well. 

In  New  Hamburg  Mfg.  Co.  v.  Weisbrod, 
1  Sask.  L.  R.  342,  in  construing  a  war- 
ranty of  a  machine  that  it  is  "well  built 
of  good  material,  and  capable  of  doing 
good  work  when  properly  operated.  .  .  . 
If  when  started  the  machine  should  be  in 
any  way  defective,  and  not  work  well,  the 
purchaser  should  give  notice  promptly, 
.  .  .  and  reasonable  time  allowed  to 
remedy  the  defect  if  any  .  .  .  when, 
if  it  cannot  be  made  to  do  good  work,  it 
will  be  replaced  by  a  new  machine.  Fail- 
ure to  give  immediate  notice,  as  above, 
or  continued  possession  of  the  machine, 
whether  kept  in  use  or  not,  shall  be  deemed 
conclusive  evidence  that  the  machine  fills 
the  warranty," — ^it  is  held  that  the  pro- 
vision relative  to  the  return  of  the  ma- 
chine and  notice  of  failure  to  work  does 
not  apply  to  the  general  warranty  clause, 
and  for  breach  of  the  latter  clause  the 
purchaser  may  claim  damages  although  he 
retains  the  machine.  The  court  says  that 
the  clause  providing  for  a  trial  during  the 
first  season  and  for  a  return  of  the  ma- 
chine leaves  the  general  warranty  to  oper- 
ate even  supposing  the  defective  machine 
had  not  been  returned.  There  was  a  dis- 
agreement as  to  the  effect  of  the  clause 
relative  to  the  continued  possession  of  the 
machine,  but  the  majority  of  the  court  held 
that  this  clause  did  not  operate  where  the 
purchaser  kept  the  machine  at  the  request 
of  the  seller's  agent  and  in  reliance  upon 
his  promise  to  make  it  comply  with  the 
warranty. 

In  this  connection  attention  is  called  to 
another  line  of  cases  wherein  the  court  has 
restricted  the  limitation  provisions  to  war- 
ranties clearly  included  therein,  and  held 
it  not  applicable  to  general  warranties  not 
clearly  within  the  scope  of  the  provision. 

A  case  illustrative  of  this  point  is  H. 
Koehler  &  Co.  v.  York  Mfg.  Co.  113  C.  C. 
A.  601,  193  Fed.  981.  Construing  a  provi- 
sion, that  the  seller  guarantees  the  workman- 
ship and  material  of  the  machine  sold  for 
60  L.RJ^..(N.S.) 


two  years,  and  in  case  any  damage  be 
caused  or  any  part  or  parts  of  the  machin- 
ery prove  defective  the  seller's  liability  will 
be  limited  to  the  furnishing  of  a  duplicate 
of  such  defective  part  or  parts  free  of 
charge  to  the  purchaser,  it  is  held  that 
the  seller  thereby  guaranteed  both  the 
workmanship  and  material  for  two  years, 
and  in  respect  to  the  defective  parts  of 
the  machinery,  its  liability  was  limited 
to  the  duty  of  replacing  same  free  of 
charge.  But  it  is  said  that  there  is  no 
limit  to  its  liability  for  defective  work- 
manship. 

In  W.  T.  Adams  Maeh.  Co.  v.  Turner, 
162  Ala.  351,  136  Am.  St.  Rep.  28,  50  So. 
308,  it  is  held  that  a  provision  that  if  any- 
thing is  found  short,  broken,  defective,  or 
not  as  specified  in  the  contract  for  the 
sale  of  a  machine,  notice  thereof  shall  be 
given  in  writing  to  the  seller  within  ten 
dajrs  or  the  same  shall  not  be  allowed, 
does  not  qualify  or  limit  a  subsequent 
clause  warranting  the  machinery  to  be  of 
good  material,  and  when  correctly  and 
properly  set  and  adjusted  that  it  will  do 
as  good  work  as  ordinary  machinery  of 
the  same  class  and  size.  The  court  points 
out  that  the  asserted  condition  precedent 
is  written  in  another  and  different  part  of 
the  instrument,  and  makes,  in  terms,  no 
reference  whatever  to  the  warranty  later 
appearing  therein;  and  it  is  said  that  a 
provision  having  the  effect  of  so  greatly 
limiting  a  general  warranty  should  not  be 
incorporated  so  disconnectedly  with  refer- 
ence to  the  warranty. 

This  distinction  between  general  and  spe- 
cial warranties  in  this  connection  is  recog- 
nized in  Milburn'  Wagon  Co.  v.  Nisewarner, 
90  Va.  714,  19  S.  E.  846,  holding  that  a 
provision  in  a  contract  for  the  sale  of 
wagons,  that  should  any  breakage  occur 
within  one  year  from  date  of  purchase  by 
reason  of  defective  material  or  workman- 
ship, repairs  will  be  furnished,  upon  the 
purchaser  producing  the  broken  or  defec- 
tive parts,  does  not  preclude  the  purchaser 
from  relying  upon  a  breach  of  the  warranty 
contained  in  the  seller's  catalogue  which  is 
not  inconsistent  with  the  provision  referred 
to,  where  the  purchase  was  made  in  reliance 
upon  the  warranty  contained  in  the  cata- 
logue. 

A  warranty  clause  warranting  the  ma- 
chinery to  be  of  good  material,  to  perform 
well,  etc.,  and  a  provision  requiring  the 
return  of  the  property  if  the  machine  upon 
trial  cannot  be  made  to  fulfil  the  warranty 
and  the  fault  is  in  the  machine,  do  not 
cover  a  defect  where  the  fault  is  in  the 
manner  of  the  erection  of  the  machine, 
and  not  in  the  machine  itself,  and  where 
under  the  contract  the  seller  was  to  erect 
the  machine,  for  his  failure  to  erect  it 
properly  the  purchaser,  notwithstanding 
this  provision  as  to  the  return  of  the  prop- 
erty, is  entitled  to  recover  damages.  Mur- 
ray Co.  V.  Putnam,  —  Tex.  Qv.  App,  — , 
164  S.  W.  246. 
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h.  Where  provision  requires  notice 
and  iretum  in  oaae  of  ** breach  of  toar- 
ranty,*' 

i.  Where  cases  make  no  distinction 
hetween  general  and  special  toar- 
ranty. 

There  is  another  class  of  cases  in  which 
the  warranty  is  very  similar  to  the  war- 
ranties involved  in  the  cases  included  un- 
der subd.  II.  a,  and  the  limitation  provision 
is  also  very  similar.  There  is  this  dis- 
tinction, however:  On  the  cases  referred  to 
the  limitation  provision  was  to  the  effect 
that  if,  upon  starting  or  upon  trial,  the 
machine  fails  to  work,  etc.,  thereby  clear- 
ly indicating  that  the  limitation  provision 
was  only  applicable  where  the  machine 
failed  to  work  upon  a  test  thereof,  and 
that  it  was  not  applicable  and  hence 
should  not  affect  the  general  warranty 
clauses.  In  the  cases  now  to  be  taken  up 
the  limitation  provision  in  substance  re- 
quires notice,  etc.,  where  upon  trial  the 
machine  fails  to  fulfil  the  warranty.  But 
even  here  the  warranty  to  which  the  limi- 
tation provision  refers  is  not  made  clear, 
and  the  question  arises  as  to  whether  it 
refers  to  all  the  warranties  or  only  the 
warranties  a  breach  of  which  may  be  dis- 
closed upon  the  trial  of  the  machine.  The 
determination  of  this  question  is  apparently 
influenced  in  part  by  the  further  provision, 
to  the  effect  that  the  use  of  the  machine 
beyond  a  specified  time  shall  constitute 
conclusive  evidence  that  it  satisfies  the 
warranty,  and  the  majority  of  the  cases 
hold  that  this  limitation  provision  renders 
all  the  warranties  conditional,  and  to  take 
advantage  of  a  breach  of  warranty  the 
purchaser  must  substantially  comply  with 
the  conditions  imposed,  and  then  he  is  lim- 
ited to  the  remedy  specified. 

Ga. — ^In  Beasley  v.  Huyett  k  S.  Mfg.  Co. 
92  Ga.  273,  18  S.  £.  420,  the  provision  in  a 
contract  for  the  sale  of  a  dry  kiln,  that 
*'the  kiln  is  'warranted  to  be  of  good  ma- 
terial, well  made,  and,  with  proper  man- 
agement, capable  of  doing  as  good  work 
.  .  .  If  said  machinery  or  any  part 
thereof    shall    fail    to    fiU    this    warranty, 

•  •    .     written     notice     shall     be     given. 

•  •  .  If  the  defective  kiln  cannot  then 
be  made  to  fill  the  warranty,  it  may  be 
returned  .  .  .  and  another  furnished  on 
the  same  terms  of  warranty,  ...  or 
money  and  notes  to  the  amount  repre- 
sented by  the  defective  part  shall  be  re- 
turned,   and    no    further   claim    be     made. 

•  .  .  Continued  possession  or  use 
.  .  .  after  the  expiration  of  the  time 
named  above,  shall  be  conclusive  evidence 
that  the  warranty  is  fulfilled,'" — is  con- 
strued to  mean  that  the  purchaser  took 
the  risk  of  all  defects  in  the  article  which 
were  not  disclosed  within  the  time  limited 
for  a  trial  thereof,  unless  the  defects  are 
latent  and  are  fraudulently  concealed  by 
the  seller. 

Idaho— A  provision  that  machinery  sold, 
with  -proper  management,  was  capable  of 
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doing  good  work,  and  the  cylinder  of  the 
thresher  should  run  at  a  designated  mini- 
mum speed,  and  a  clause  that  if  tne  ma- 
chine or  any  part  thereof '  shall  fail  to 
fulfil  "this"  warranty,  written  notice  shall 
be  given,  and  if  the  defective  machinery 
cannot  be  made  to  fill  the  warranty,  it 
shall  be  returned,  and  another  furnished 
on  the  same  terms  of  the  warranty,  or  the 
purchase  price  returned,  and  no  further 
claim  made  on  the  seller,  together  with 
the  clause  that  continued  possession  or  use 
shall  be  conclusive  evidence  that  the  war- 
rantv  is  fulfilled  to  the  satisfaction  of  the 
purchaser,  who  agrees  thereafter  to  make 
no  further  claim  under  the  warranty, — 
is  held  to  limit  the  purchaser's  remedy  to 
a  return  of  the  machinery  for  any  breach 
of  the  warranty,  and  to  preclude  him  from 
asserting  damages  for  the  breach,  where  he 
gave  the  seller  no  notice  of  a  defect  in  the 
machine  within  the  time  limited.  Murphy 
V.  Russell,  8  Idaho,  133,  67  Pac.  421. 

111.— In  C.  Aultman  &  Co.  v.  Wykle,  36 
III.  App.  293,  holding  a  warranty  that  a 
machine  would  do  as  good  work  as  any  of 
its  size,  and  to  be  of  good  material  and 
durable  with  proper  care,  to  be  limited  and 
controlled  by  a  provision  immediately  fol- 
lowing, that  if  inside  of  five  days  from  the 
date  of  first  use  the  machine  shall  fail  to 
fill  said  warranty,  written  notice  shall  be 
given  to  the  seller  and  to  its  agent  of  whom 
the  machine  was  purchased,  the  court  said 
that  the  purchaser  can  no  more  disregard 
these  conditions  than  he  can  any  other  clause 
of  the  contract.  If  he  complies  with  the  pro- 
visions he  can  be  heard  to  show  that  the 
warranty  failed.  If  he  does  not  comply 
with  them  his  mouth  is  closed  by  his  own 
agreement,  and  he  cannot  show  that  the 
machinery  did  not  comply  with  the  war- 
ranty in  that  it  did  not  do  good  work. 

Where  a  written  contract  for  the  sale 
of  machinery  contains  an  express  warranty 
as  to  its  working  qualities  and  that  the 
machine  is  made  of  good  material  and  dur- 
able with  care,  and  provides  that  in  case 
the  machine,  upon  trial,  shall  fail  to  fill 
the  warranty,  the  buyer  shall  return  the 
machinery  and  the  seller  shall  have  the  op- 
tion to  furnish  another  machine  or  re- 
turn the  purchase-money  notes,  it  furnishes 
the  only  remedy  which  the  buyer  may 
avail  himself  of  for  breach  of  the  war- 
ranties contained  in  the  contract,  and  he 
is  bound  to  elect  within  a  reasonable  time 
whether  he  will  return  the  machinery  and 
claim  a  cancelation  of  the  purchase-money 
notes,  or  the  delivery  of  other  macliinery 
in  lieu  of  that  found  deficient,  and  failing 
to  do  so  he  waives  the  breach;  he  cannot 
retain  the  machinery  and  claim  damages 
in  an  action  for  the  purchase  price.  J.  I. 
<>ise  Threshing  Mach.  Co.  v.  Puis,  158  111. 
App.  1.  In  this  case  the  contract  contained 
a  provision  that  the  purchaser  expressly 
waived  all  claim  for  damages  on  account 
of  the  nonfulfilment  of  the  warranty,  and 
it  was  also  expressly  agreed  that  any 
breach  of  the  warranty  did  not  confer  on 
the   purchaser   any   right   of   damages    for 
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delay  or  loss  of  work  or  earnings,  or  for 
other  damages. 

Ind. — In  Brown  y.  Russell  A  Co.  106  Ind. 
46,  4  N.  E.  428,  the  purchaser  of  a  ma- 
chine was  denied  the  right  to  set  up  a 
breach  of  warranty  thereof  where  the  con- 
tract of  sale  contained  a  warranty  that 
the  machine  wus  of  good  material,  well 
made,  and  with  proper  management  cap- 
able of  doing  as  good  work  as  similar  ar- 
ticles of  other  manufacturers,  followed  by 
a  provision  that  if  the  machine  failed  to 
fill  this  wurranty  within  ten  days  of  first 
use,  that  written  notice  shall  be  given  to 
the  seller  and  also  the  agent  through  whom 
the  mat^hine  was  purchased,  and  a  further 
provision  for  the  return  of  the  machine  if, 
after  such  notice,  the  seller  was  unable  to 
make  the  machine  fulfil  the  warranty,  and 
also  a  clause  that  the  continued  possession 
or  use  of  the  machine  shall  be  conclusive 
evidence  that  the  warranty  is  fulfilled  to 
the  satisfaction  of  the  purchaser,  who 
agreed  to  make  no  further  claim  under  the 
warranty.  And  this  conclusion  was  reached 
although  it  appeared  that  the  purchaser 
gave  notice  to  the  agent  through  whom  the 
machine  was  purchased,  within  the  time 
limit,  and  the  latter  attempted  to  make 
the  machine  fulfil  the  warranty,  and,  fail- 
ing in  this  regard,  requested  the  purchaser 
not  to  return  the  macnine,  but  to  store  it. 

Ky.— Wisdom  y.  Nichols  &  S.  Co.  139 
Ky.  506,  07  S.  W.  108,  holding  a  provision 
in  a  contract  for  the  sale  of  a  machine  that 
"  'each  machine  is  well  made,  of  good  ma- 
terial, and  with  proper  management  is  cap- 
able of  doing  more  and  better  work  than 
any  other  machine  made,  .  .  .'  'that  if 
within  five  days  from  its  first  use  it  shaU 
fail  to  fill  this  warranty,  written  notice 
shall  be  immediately  given  by  the  pur- 
chaser to  .  .  .  if  .  .  .  the  machine 
.  .  .  cannot  be  made  to  fill  the  war- 
ranty, it  shall  be  returned  immediately 
.  .  .with  the  option  of  the  company 
either  to  furnish  another  machine  .  .  . 
or  return  the  money  and  credit  the  notes 
which  have  been  received  ...*... 
*No  general  or  special  agent  or  local  dealer 
is  authorized  to  make  any  change  in  this 
warranty,' " — ^to  be  an  agreement  as  to  the 
remedies  that  are  to  accrue  upon  a  breach 
of  the  warranty,  and  that  these  remedies 
constitute  the  only  relief  in  this  particular 
that  the  purchaser  has,  and  if  he  elects  to 
retain  the  property  in  its  defective  condi- 
tion, he  must  pay  the  purchase  price. 

Under  a  very  similar  warranty  and  limi- 
tation provision  it  was  held  that  where  a 
purchaser,  after  ascertaining  that  the  ma- 
chine purchased  did  not  work  satisfactorily, 
continued  to  use  it  for  at  least  two  seasons 
without  any  effort  to  return  it,  or  without 
giving  notice  of  defects  therein  as  required 
by  the  contract,  in  order  that  he  might 
rescind  it,  he  could  not  maintain  an  action 
for  damages  for  breach  of  a  warranty  al- 
though the  machine  failed  to  perform  its 
work  and  proved  worthless.  J.  I.  Case 
Threshing  Mach.  Co.  y.  Harp,  —  Ky.  — , 
113  S.  W.  488. 
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Mo. — ^Kingman  y.  Schulen^erger,  64  Mo. 
App.  548,  holding  a  warranty  that  the  ma- 
chine sold  is  of  good  material,  well  made, 
and  with  proper  management  capable  of 
doing  as  good  work  as  other  machines,  fol- 
lowed by  a  provision  that  if  said  machinery 
or  any  part  thereof  shall  fail  to  fill  the 
warranty,  written  notice  shall  be  given, 
etc.,  together  with  a  clause  that  continued 
possession  or  use  after  a  certain  time  shall 
be  conclusive  evidence  that  the  warranty 
is  fulfilled  to  the  satisfaction  of  the  pur- 
chaser, who  agrees  thereafter  to  make  no 
further  claim  under  the  warranty,  to  be  a 
conditional  warranty,  that  the  machine  was 
made  of  good  material  and  would  do  good 
work,  and  that  the  condition  attached  there- 
to must  be  conkplied  with  by  the  purchaser 
in  order  to  entitle  him  to  assert  a  breach 
of  warranty  as  to  the  quality  of  the  ma- 
chinery or  its  capacity  to  do  good  work. 
To  the  same  effect,  see  Kingsuind  A  D. 
Mfg.  Co.  y.  Board  Bros.  60  Mo.  App.  663. 

Neb. — Sycamore  Marsh  Harvester  Mfg. 
Co.  y.  Sturm,  13  Neb.  210,  13  N.  W.  202, 
holding  that  a  warranty  that  a  reaper  and 
mower  is  a  good  grain-cutting  machine  and 
a  good  mowing  machine,  together  with  a 
provision  that  should  the  machine  fail  to 
do  as  warranted,  "then  in  that  case  we  are 
to  be  notified  and  given  time  to  make  the 
machine  work.  Should  we  fail  to  make  the 
machine  work,  then  we  agree  to  take  it 
back," — limits  the  liability  of  the  seller  for 
breach  of  warranty  to  taking  back  the  ma- 
chine and  restoring  any  part  of  the  pur- 
chase price  paid,  and  although  the  seller 
fails  to  make  the  machine  work  according 
to  the  warranty,  after  notice  from  the  pur- 
chaser, the  purchaser  cannot  recoup  dam- 
ages for  the  breach,  where  he  fails  to  re- 
turn the  machine. 

N.  D. — ^Minnesota  Thresher  Mfg.  Co.  y. 
Lincoln,  4  N.  D.  410,  61  N.  W.  145,  holding 
a  provision  "that  said  machinery  is  well 
built,  and  with  proper  management  capable 
of  doing  well  the  work  for  which  it  was 
intended,  and  the  engine  of  developine  its 
rated  power.  .  .  .  The  buyer  shall  have 
three  days  after  it  is  first  started  to  ascer- 
tain whether  said  machinery  is  or  is  not 
as  warranted  and  represented.  If  then  it  is 
not,  he  shall  at  once  discontinue  use  of  it, 
and  state  full  particulars  wherein  it  fails, 
by  letter.  .  .  .  Whatever  part  of  the 
machine  is  not  as  warranted  or  represented, 
he  shall  then  return,  .  .  .  and  the  seller 
may  either  furnish  another  part,  or  may  ri;- 

3uire  the  return  by  the  buyer  of  the  remain- 
er  of  such  machine,  and  then  furnish  an- 
other in  its  place,  or  refund  what  he  received 
for  it.  .  .  .  The  use  of  all  or  part  of  said 
machinery  after  .  .  .  shall  be  conclusive 
evidence  that  it  is  as  warranted  and  repre- 
sented, and  shall  estop  the  buyer  from  all 
defenses,  on  any  ground,  to  the  payment 
therefor," — to  constitute  the  purchaser's  ex- 
clusive remedy,  and  he  cannot  retain  the 
machine  and  recoup  damages  for  the  breach 
of  the  warranty,  on  the  ground  that  the 
machine  would  not  do  good  work  and  wasted 
grain  in  threshing.     &  this  ease,  however, 
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the  language  of  the  limitation  clause  much 
more  clearly  refers  to  and  embraces  all  the 
warranties. 

Tex. — Shearer  t.  Gaar,  8.  &  Co.  41  Tex. 
CIt.  App.  39,  90  8.  W.  684,  holding  a  war- 
ranty clause  that  the  machine  sold  was  of 
good  material,  well  constructed,  and  with 
proper  use  and  management  would  do  as 
good  work  as  any  other  of  the  same  size 
and  rate  capacity,  made  for  the  same  pur- 
pose, together  with  a  provision  that  if  inside 
of  six  days  from  the  date  of  its  first  use, 
any  of  the  said  articles  of  machinery  shall 
fail  in  any  respect  to  fill  this  warranty, 
notice  shall  be  given,  etc.,  and  also  a  pro- 
vision that  if  any  part  of  the  machinery 
cannot  be  made  by  the  seller  to  fill  the  war- 
ranty after  notice  of  defects  therein  and 
opportunitv  to  repair  same,  the  part  which 
failed  shall  be  returned  immediately  by  the 
purchaser,  with  the  option  in  the  seller 
either  to  offer  another  machine  or  parts  so 
returned,  or  return  the  money  and  notes 
given  for  the  same;  and  a  further  agree- 
ment that  the  use  of  the  machinery  after 
the  expiration  of  the  4ime  named  in  the 
above  warranty  shall  be  conclusive  evidence 
of  the  fulfilment  of  the  warranty  and  full 
satisfaction  to  the  purchaser,  who  agrees 
thereafter  to  make  no  other  claim  on  the 
seller, — ^to  limit  the  remedy  of  the  pur- 
chaser for  a  breach  of  the  warranty  to  that 
specified  in  the  contract  of  sale,  although 
the  machinery  broke  down  repeatedly  dur- 
ing the  trial,  owing  to  defective  material 
and  unskilfulness  in  construction,  and  the 
purchaser  continued  to  use  or  tried  to  use 
it  for  several  months,  when  it  was  finally 
stored  away  as  unfit  for  use;  it  appearing 
that  the  machinery  was  not  adapted  for  the 
purpose  for  which  it  was  sold,  and  was 
continually  breaking  down  from  inherent 
defects  and  faulty  construction  up  to  the 
time  of  final  abandonment. 

Wis. — Kingman  v.  Watson,  9>Wis.  696, 
73  N.  W.  438,  holding  a  warranty  that  ma- 
chinery is  of  "'good  material,  well  made, 
and  with  proper  management  capable  of 
doing  as  good  work  as  similar  articles  of 
other  manufacturers.  If  said  machine,  or 
any  part  thereof,  shall  fail  to  fill  the  war- 
ranty within  ten  days  of  first  use,  written 
notice  shall  be  given.  ...  If  the  de- 
fective machinery  cannot  then  be  madle  to 
fill  the  warranty,  it  may  be  returned  by 
the  undersigned  to  the  place  where  re- 
ceived, and  another  furnished  on  the  same 
terms  of  warranty,  or  money  and  notes  to 
the  amount  represented  by  the  defective 
machine  shall  m  returned,  and  no  further 
claim  be  made.  .  .  .'  'Continued  posses- 
Bion  or  use  of  the  machine  after  tne  ex- 
piration of  time  named  above  shall  be  con- 
clusive evidence  that  the  warranty  is  ful- 
filled to  the  satisfaction  of  the  undersigned, 
who  agree  thereafter  to  make  no  further 
claim  under  the  warranty,'" — ^to  require 
the  purchaser  to  return  the  machinery  for 
breach  of  warranty  even  though  the  re- 
quirement as  to  notice  is  waived  by  the 
seller,  and  a  failure  to  return  it  is  held 
to  be  conclusive  evidence  that  the  war- 
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rantv  has  been  fulfilled  to  the  satisfaction 
of  the  purchaser,  and  precludes  him  from 
thereafter  making  any  further  claim  there- 
under. There  is  a  very  strong  dissenting 
opinion  by  Justice  Marshall. 

2,  Where  distinction  is  made  between 
general  and  special  umrranty. 

As  to  all  the  cases  considered  under  II.  b, 
1,  with  the  possible  exception  of  Minnesota 
Thresher  Mfg.  Co.  v.  Lincoln,  the  war- 
ranty clauses  construed  may  be  said  to 
relate,  first,  to  the  material  used  in  the  ma- 
chine, second,  to  its  construction  and  dur- 
ability, third,  to  its  working  qualities. 
Then  follows  the  provision  that  if  within  a 
specified  time,  generally  a  very  few  days, 
the  machine  fails  to  fulfil  "the"  or  "this" 
warranty,  notice  shall  be  given,  etc.  If 
this  contract  is  construed  as  a  whole  in  the 
light  of  the  surrounding  circumstances 
and  the  purpose  reasonably  intended  by  the 
parties,  and  a  construction  adopted  favor- 
able to  the  purchaser,  in  view  of  the  fact 
that  the  language  used  is  that  of  the  seller, 
it  would  seem  to  be  reasonably  clear  that 
this  limitation  provision  should  be  con- 
strued as  affecting  only  the  warranty  re- 
lating to  the  working  qualities  of  the- ma- 
chine, and  not  to  affect  the  warranties  as 
to  the  material,  construction,  and  dura- 
bility. Very  clear  language  should  be  re- 
quired to  sustain  the  construction  that 
general  warranties  as  to  material,  construc- 
tion, and  durability  of  a  machine  are  limited 
by  a  provision  which  would  render  these 
warranties  of  no  effect  within  a  few  days 
following  the  sale.  For  it  is  obvious  that  in 
these  regards  the  proposed  trial  would  only 
give  the  machine  a  fair  test  as  to  the  general 
working  qualities.  When  the  seller  by 
positive  language  has  thus  warranted  the 
article,  and  perhaps  by  this  means  induced 
the  sale,  he  should  not  be  permitted  by  a 
subsequent  clause  practically  to  render 
these  provisions  ineffective,  unless  he  uses 
such  clear  language  as  to  make  this  con- 
struction imperative.  In  none  of  the  fore- 
going cases  is  such  clear  language  used, 
unless  it  is  in  the  Lincoln  Case. 

It  may,  however,  be  said  of  all  these 
cases  that  it  does  not  clearly  appear  that 
this  distinction  was  raised  or  considered. 
And  in  many  of  the  cases  the  character  of 
the  breach,  whether  falling  within  the  scope 
of  the  general  warranties  or  the  special 
warranty,  is  not  clear.  In  a  few  cases, 
however,  where  the  question  has  been  di- 
rectly raised,  the  distinction  has  been  recog- 
nized and  applied.  For  a  case  supporting 
this  doctrine  where  applied  to  the  sale  of 
fruit  trees,  see  Sanford  v.  Brown  Bros.  Co. 
post,  778. 

This  doctrine  is  in  part  recognized  in 
Sawyer  &  M.  Co.  v.  Ritchie,  43  Can.  S.  C. 
614.  In  this  case  the  warranty  clause  pro- 
vided that  the  machine  is  "warranted  to 
be  made  of  good  material,  and  durable, 
with  good  care  and  with  proper  usage  and 
skilful  management  to  do  as  good  work  as 
anjr  of  the  san^e  si;Be«    f    •    f    If  the  pur- 
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chasers  after  trial  cannot  make  it  satisfy 
the  above  warranty,  written  notice  shall 
within  ten  days  after  starting  be  given 
.  .  .  and  reasonable  time  shall  be  given 
...  to  remedy  the  difficulty,  .  .  .  the 
company  reserving  the  right  to  replace  any 
defective  part  or  parts;  and  if  the  ma- 
chinery or  any  part  of  them  cannot  be 
made  to  satisfy  the  warranty  it  is  to  be 
returned  by  the  purchaser,  free  of  charge, 
to  the  place  where  received,  and  another 
substituted  therefor  that  shall  satisfy  the 
warranty,  or  the  money  and  notes  imme- 
diately returned  and  this  contract  can- 
celed, neither  party  in  such  case  to  have 
or  make  any  claim  against  the  other.  And 
if  both  such  notices  are  not  given  within 
such  time,  that  shall  be  conclusive  evidence 
that  said  machinery  is  as  warranted  under 
this  agreement,  and  that  the  machinery  is 
satisfactory  to  the  purchasers  .  .  .  There 
are  no  other  warranties  or  guaranties, 
promises,  or  agreements,  than  those  con- 
tained herein.*'  The  court  in  construing 
this  clause  said  that  the  provision  requir- 
ing written  notice  of  breach  to  be  given 
to  the  company  within  ten  days  after  start- 
ing applied  only  to  the  warranty  that  with 
proper  usage  and  skilful  management  the 
machinery  will  do  as  good  work  as  any  of 
the  same  size,  and  it  had  no  application  to 
warranties  that  the  machinery  was  made 
of  good  material  and  was  durable  with 
with  good  care;  and  it  is  also  pointed  out 
that  the  notice  to  be  given  if  the  purchas- 
er, after  trial,  cannot  make  it  satisfy  the 
above  warranty,  only  applied  to  the  opera- 
tion of  the  nuichine  during  the  trial;  for 
the  purchaser  had  nothing  to  do  with  pro- 
viding the  material  for  the  machinery  or 
with  making  it  durable,  and  it  was  not  his 
business  to  make  it  satisfy  these  warran- 
ties. 

The  rule  is  also  partly,  at  least,  recog- 
nized in  Lindsay  v.  Fricke,  130  Wis.  107, 
109  N.  W.  945,  holding  that  a  warranty  as 
to  the  hauling  capacity  ol  an  engine  was 
not  affected  by  a  provision,  following  a  gen- 
eral warranty,  that  the  engine  was  well 
made,  of  good  material,  and  with  proper 
management  capable  of  doing  as  good  work 
as  any  similar  article,  and  that  if  the  ma- 
chine failed  to  fill  ''this"  warranty,  written 
notice  should  be  given,  etc.  Hence  in  order 
to  take  advantage  of  a  breach  of  warranty 
of  the  hauling  capacity  of  the  engine,  the 
purchaser  was  not  required  to  comply  with 
the  conditions  mentioned,  and  neither  was 
he  limited  to  the  remedy  specified. 

In  Detwileb  v.  Downes,  a  provision  that 
if  said  machinery  or  any  part  thereof  shall 
fail  to  fill  the  warranty,  notice  shall  be 
given,  etc.,  to  the  seller,  and  if  the  de- 
fective machinery  cannot  then  be  made  to 
fill  the  warranty,  it  shall  be  returned  and 
another  furnished  on  the  same  terms  of 
warranty,  or  the  money  and  notes  to  the 
amount  paid  by  the  purchaser  shall  be  re- 
turned and  no  further  claim  made  on  the 
seller,  together  with  the  clause  that  con- 
tinued possession  or  use  for  the  time  stip- 
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ulated  shall  be  conclusive  evidence  that  the 
warranty  is  fulfilled  to  the  full  satisfac- 
tion of  the  purchasers,  who  agree  there- 
after to  make  no  further  claim  on  the  seller 
under  the  warranty, — is  held  not  to  preclude 
the  buyer  from  asserting  damages  for 
breach  of  contract  where  the  subject-matter 
of  the  sale  was  a  sawmill  and  certain  im- 
portant pinions  used  in  connection  there- 
with and  a  part  thereof  were  described  by 
the  seller  as  steel,  whereas  they  were  only 
of  cast  iron,  which  fact  the  buyer  did  not 
ascertain  until  after  the  time  limited  for 
a  trial  of  the  machine  and  its  return  for 
breach  of  the  warranty.  And  see  other 
Minnesota  cases,  supra,  II.  a,  2. 

In  Stone  v.  Russell,  13  Ky.  L.  Rep.  970, 
it  is  held  that  where  a  contract  for  the  sale 
of  an  engine  contained  a  stipulation  fol- 
lowing the  warranty,  that  if  the  engine 
should  fail  to  fill  the  warranty  within  ten 
days  from  its  first  use,  written  notice  shall 
be  given  and  opportunity  also  given  to  re- 
pair the  defects,  and  if  the  seller  is  unable 
to  do  so,  the  purchaser  shall  then  return 
the  machine  and  his  note  shall  be  canceled, 
the  use  by  the  purchaser  of  the  engine  be- 
yond the  prescribed  time  precludes  him 
from  demanding  a  rescission  for  a  breach 
of  the  warranty,  and  his  only  remedy 
is  to  recover  damages  for  the  breach. 
Compare  with  Kentucky  cases,  supra,  II. 
a,  1. 

In  Neiss  ▼.  Canadian  Port  Huron  Co.  16 
West.  L.  Rep.  (Can.)  542,  a  provision  in  a 
contract  for  the  sale  of  a  machine  that  if 
it  failed  to  work  according  to  ihe  warranty, 
the  purchaser  shall  noti^  the  seller,  and 
that  all  warranties  except  as  to  free  repairs 
shall  be  considered  as  fully  satisfied  unless 
such  notice  is  given  within  a  prescribed 
time,  and  that  failure  to  give  such  notice 
shall  be  conclusive  evidence  of  due  fulfil- 
ment of  all  warranties,  is  held  not  to  pre- 
clude the  purchaser  from  retaining  the  ma- 
chine and  recovering  damages  for  a  breach 
of  warranty,  where  the  seller  admitted  that 
the  machine  was  not  properly  equipped, 
and  agreed  to  equip  same  properly,  but  this 
equipment  was  not  furnished  until  after 
the  time  had  expired  for  the  purchaser  to 
give  the  specified  notice. 

In  Raymond  Bros.  Impact  Pulverizing 
Co.  V.  Pennsylvania  Black  Filler  A.  Paint 
Co.  42  Pa.  Super.  Ct.  601,  provisions  in  a 
contract  for  the  sale  of  machinery  that 
when  properly  erected  and  operated,  the 
machine  will  grind  black  slate  to  a  certain 
fineness,  and  at  the  rate  of  a  certain  num- 
ber of  pounds  per  hour,  together  with  the 
provision  that  should  the  seller's  expert 
fail  to  make  the  plant  work  as  guaranteed 
within  a  reasonable  time,  he  would  refund 
the  purchase  money  paid,  the  purchaser  to 
place  the  machinery  on  board  cars  subject 
to  their  order,  are  construed  not  to  preclude 
the  purchaser  from  counterclaiming  dam- 
ages for  breach  of  the  warranty,  in  an 
action  against  him  for  the  purchase  price 
brought  by  the  seller,  without  demanding 
compliance  with  the  tenn?  of  the  contract- 
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o.  MiacelUmeous  farms  of  •warranty. 

It  has  been  held  that  a  general  warranty 
that  a  mAchine  is  well  made  and  that  it 
will  work  in  specified  manner  is  limited 
by  a  provision  that  if  the  machine  will  not 
bear  the  above  warranty  after  a  certain  trial, 
together  with  a  provision  that  if  the  ma- 
chine cannot  be  made  to  fill  the  warranty, 
it  is  to  be  returned  by  the  purchaser  to  the 
place  where  received  and  another  substituted 
therefor  or  money  or  notes  returned,  and 
that  such  provision  provides  the  exclusive 
remedy  of  the  purchaser  unless  waived  by 
the  seller,  and  unless  the  conditions  are 
complied  with  the  purchaser  cannot  rely  up- 
on a  breach  of  the  warranty  as  a  defense  to 
an  action  for  the  purchase  price.  Burke  v. 
Keystone  Mfg.  Co.  19  Ind.  App.  558,  48  N.  E. 
382. 

In  Caples  ▼.  Port  Huron  Engine  k 
Thresher  Co.  —  Tex.  Civ.  App.  — ,  131  S. 
VV.  303,  construing  a  clause  in  a  contract 
for  the  sale  of  a  machine  that  the  machin- 
ery is  warranted  to  do  well  the  work  for 
which  it  is  intended,  in  connection  with  a 
subsequent  clause,  that  if  the  purchaser 
does  not  notify  the  company  to  the  con- 
trary in  writing  within  n^e  days  from  the 
first  day's  use,  the  machinery  shall  be  con- 
sidered satisfactory,  it  is  held  that  the 
failure  to  give  this  notice  settled  the  ques- 
tion as  to  the  character  of  the  machinery 
as  satisfying  the  contract,  and  therefore 
the  court  did  not  err  in  not  submitting  any 
issue  concerning  failure  of  consideration  or 
matters  of  damage  claimed  in  reconvention. 

A  guaranty  that  the  equipment  shall  be 
firstclass,  and  not  likely  to  get  out  of 
order,  and  to  be  in  all  respects  as  specified, 
together  with  the  clause  that  should  any 
part  be  found  defective  upon  starting,  the 
seller  agrees  to  replace  the  same  upon  re- 
ceipt of  notice,  has  been  construed  to  evince 
the  intention  of  the  parties  to  make  an 
immediate  notice  of  defects  at  the  time  that 
the  machinery  was  ready  to  start,  a  condi- 
tion precedent  to  defendant's  right  to  re- 
ooyer  on  the  guaranty,  and  hence  where  a 
principal  part  of  the  machinery  is  claimed 
by  the  purchaser  to  have  been  worthless, 
the  only  liability  of  the  seller  for  such  a 
defect  was  to  replace  the  worthless  article 
with  a  new  one.  Sloan  v.  Wolf  Co.  59  C. 
C.  A.  612,  124  Fed.  196. 

A  provision  that  if  the  machine  sold 
fails  to  prove  satisfactory  the  purchaser 
shall  return  it  to  the  seller  requires  the 
purchaser  to  return  the  machine  for  a 
breach  of  this  provision,  and  if  he  retains 
it,  he  cannot  recoup  damages  for  failure 
of  the  machine  to  work  to  his  satisfaction. 
Stone  V.  Victor  Electric  Co.  36  Colo.  370, 
85  Pac.  327. 

A  guaranty  that  the  pump  sold  is  of 
good  material,  and  is  built  in  a  good  work- 
manlike manner,  and  if  any  breaks  occur 
from  defects  in  material  or  workmanship, 
the  seller  will  make  same  good  by  furnish- 
ing new  parts  free  of  charge  for  the  speci- 
fic term,  together  with  a  guaranty  as  to 
the  capacity  of  the  pump,  precludes  the 
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buyer  from  recouping  damages  for  a  breach 
of  the  warranty  on  account  of  defective 
machinery,  where  no  notice  was  given  of 
the  defect.  Lucile  Min.  Co.  v.  Fairbanks, 
M.  k  Co.  27  Ky.  L.  Rep.  1100,  87  S.  W. 
1121. 

A  general  guaranty  that  the  equipment 
shall  be  first-class,  and  not  likely  to  get 
out  of  order,  and  to  be  in  all  respects  as 
specified,  together  with  a  provision  that 
should  any  part  be  foimd  defective  upon 
starting,  the  seller  agrees  to  replace  the 
same  upon  receipt  of  notice,  is  construed 
to  disclose  the  intention  of  the  parties  to 
fix  and  limit  the  damages  resulting  from 
any  defective  part  ^f  the  machinery  to  the 
delivery  by  the  seller  of  a  first-class  cor- 
responding part.    Sloan  v.  Wolf  Co.  supra. 

In  McCormick  Harvesting  Mach.  Co.  v. 
Gustafson,  54  Neb.  276,  74  N.  W.  576,  a 
warranty  that  a  machine  would  do  good 
work,  together  with  the  promise  by  the 
seller  thereof,  if  it  did  not  do  good  work 
he  would  take  it  back  and  replace  it  with 
a  new  one,  is  held  to  confine  the  purchaser's 
relief  for  breach  of  the  warranty  to  the 
substitution  of  a  new  machine;  that  he 
has  an  option  to  exchange  the  defective 
machine  for  another,  but  until  this  option 
is  exercised  and  the  new  machine  denied 
him,  he  is  not  entitled  to  plead  damages  by 
way  of  counterclaim. 

In  Craycroft  v.  Walker,  26  Mo.  App.  469, 
general  warranties  as  to  the  working  qual- 
ities of  a  printing  press  are  held  to  be  lim- 
ited and  controlled  by  a  provision  in  an- 
other paragraph  by  which  the  purchaser 
agrees  that  if  he  is  unable  to  make  the 
press  work  satisfactorily  within  a  certain 
time,  he  will  notify  the  seller,  who  agrees 
to  put  the  press  in  good  order  or  replace 
it  with  another  one,  or  return  the  cash  or 
notes  paid,  and  that  hence  the  purchaser  is 
not  entitled  to  recoup  damages  for  breach 
of  the  warranty  which  he  did  not  discover 
until  after  the  time  fixed  for  the  notice  had 
expired,  although  he  did  give  notice  as  soon 
as  the  defects  complained  of  were  discov- 
ered. 

And  in  Southern  Engine  k  Boiler  Works 
V.  Globe  Cooperage  k  Lumber  Co.  98  Ark. 
482,  136  S.  W.  928,  a  warranty  that  the 
machine  sold  "shall  be  as  represented 
herein,  and  of  good  material  and  workman- 
ship,— ^to  do  good  work  when  properly  set 
down  and  operated," — is  held  to  be  limited 
and  qualified  by  a  provision  immediately 
following,  by  which  the  purchaser  agreed 
to  test  the  machine  within  thirty  days  after 
receiving  it,  and  if  upon  trial  it  should  not 
prove  as  represented,  to  give  written  notice 
to  the  seller,  and  the  use  of  the  machine 
without  giving  such  notice  shall  be  deemed 
and  construed  as  an  acceptance  of  same 
and  conclusive  evidence  that  said  property 
is  as  herein  represented.  And  these  later 
provisions  are  held  to  impose  upon  the 
purchaser  the  duty  of  complying  therewith 
in  order  to  avail  himself  of  a  breach  of  the 
warranty  caused  by  a  defect  in  a  part  of 
the  machine  which  prevented  its  operating 
successfully,  although  this  defect  was  not 
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discovered  for  some  months  after  the  ma- 
chine was  set  up  and  operated. 

Where  a  contract  for  the  sale  of  cans 
contains  a  guaranty  as  to  their  quality  and 
suitability  for  canning  purposes,  and  an 
agreement  by  the  seller  to  pa^  the  pur- 
chaser the  cost  price  of  all  cans  m  excess  of 
a  certain  number  per  thousand  which  leaked 
during  processing,  by  reason  of  any  defect 
in  the  can,  but  such  payments  are  to  be 
made  only  on  condition  that  the  defective 
cans  are  returned  by  the  purchaser  to  the 
seller's  factory,  the  remedy  of  the  purchaser 
for  a  breach  of  the  warranty  as  to  the 
quality  of  the  cans  is  limited  by  this  pro- 
vision, and  his  compliance  with  the  condi- 
tions thereof  is  essential  to  his  right  of 
recovery  for  the  breach.  Wasatch  Orchard 
Co.  V.  Morgan  Canning  Co.  32  Utah,  229, 
12  L.R.A.(N.S.)   640,  89  Pac.  1009. 

In  Kii^  V.  Towsley,  64  Iowa,  76,  19  N. 
W.  859,  in  an  action  on  a  note  given  for 
the  purchase  price  of  machinery,  the  de- 
fendant pleaded  in  recoupment  a  breach  of 
the  warranty  that  the  machinery  was  well 
made,  of  good  material,  and  would  do  good 
work,  and  alleged  there  had  been  a  failure 
of  the  warranty  in  that  the  machine  would 
not  do  good  work  nor  could  it  be  made  to  do 
good  work.  In  construing  this  warranty  in 
connection  with  the  clause  that  in  case  of 
a  failure  in  these  qualities,  timely  notice  of 
the  same  is  to  be  given,  and  if  the  machine 
is  not  made  equal  to  the  requirements  tiie 
purchaser  agrees  to  take  the  machine  back 
to  the  seller,  the  court  said  that  it  is  com- 
petent for  the  parties  to  provide  by  con- 
tract that  a  particular  course  shall  be  pur- 
sued on  the  failure  of  the  warranty.  "They 
have  done  this  in  the  present  case,  and  by 
their  stipulation  have  limited  defendant 
to  a  rescission  of  the  contract." 

Where  a  machine  is  warranted  to  do  good 
and  efficient  work,  a  subsequent  provision 
that  the  purchaser  shall  have  one  day  to 
give  the  machine  warranted  a  fair  trial, 
and  should  the  implement  then  fail  to  fulfil 
the  warranty,  notice  is  to  be  given  at  once 
to  the  dealer  from  whom  the  machine  was 
purchased,  and  after  the  dealer  has  used 
his  best  efforts  and  should  the  machine  still 
fail  to  fulfil  the  warranty,  then  both  the 
purchaser  and  dealer  are  to  give  immediate 
notice  to  the  seller,  and  if  the  machine  can- 
not then  be  made  to  fulfil  the  warranty  the 
purchaser  shall  return  it, — is  held  to  im- 
pose upon  the  purchaser  the  duty  of  com- 
plying with  these  provisions  as  a  condition 
precedent  to  relying  upon  the  warranty. 
Acme  Harvesting  Mach.  Co.  v.  Gasperson, 
168  Mo.  App.  558,  153  S.  W.  1069. 

Where  the  seller's  liability  upon  a  war- 
ranty as  to  quality  is  conditioned  upon  the 
purchaser  taking  the  machine  upon  trial 
lor  a  certain  time,  and,  upon  its  failure  to 
fulfil  the  warranty,  at  once  to  give  written 
notice  to  the  seller  at  a  designated  place, 
and  also  to  his  agent  through  whom  it  was 
received,  statins  m  what  part  and  wherein 
the  machine  fails  to  fulfil  the  warranty,  the 
seller  cannot  be  held  upon  the  warranty 
unless  the  purchaser  complies  with  tbe^e 
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conditions.  Brooks  Bros.  Lumber  Oo^  ▼. 
Case  Threshing  Mach.  Co.  136  Ga.  7M,  72 
S.  £.  40. 

Where  the  only  express  warranty  in  the 
sale  of  a  set  of  scales  is  an  agreement  by  the 
seller  that  if  the  scales  get  out  of  order 
within  a  specified  period  of  time  he 
will  repair  same  free  of  charge,  if  the  pur- 
chaser returns  the  defective  part,  the  pur- 
chaser cannot  defend  an  action  for  the 
purchase  price  for  a  breach  of  the  warranty, 
unless  he  shows  that  the  scales  were  re- 
turned to  the  seller  and  that  he  failed  to 
repair  same  within  a  reasonable  time,  or 
unless  the  defect  is  shown  to  have  been  of 
such  a  character  that  it  could  not  have  been 
remedied  had  the  scales  been  returned. 
National  Computing  Scale  Co.  ▼.  Eaves,  116 
Ga.  511,  42  S.  K  783. 

Under  a  provision  in  the  sale  of  a  ma- 
chine that  retention  thereof  for  a  period  of 
thirty  days  without  written  complaint  to 
the  seller  shall  be  a  waiver  of  all  com- 
plaints, defects,  or  damages,  it  has  been 
held  that  where  the  purchaser  retained  the 
machine  for  a  time  longer  than  that  speci- 
fied, he  is  precluded  from  relying  upon  a 
warranty  that  the  machine  is  first-class  of 
its  kind  in  material  and  workmanship,  and 
if  properly  set,  run,  and  rightly  managed, 
it  IS  capable  of  performing  all  the  func- 
tions for  which  it  is  reasonably  suited. 
Moultrie  v.  Schofield's  Sons  Co.  6  Ga.  App. 
464,  66  S.  £.  315. 

In  Canon  City  Electric  Light  Sl  P.  Co.  v. 
Medart  Patent  Pulley  Co.  11  Colo.  App.  300, 
52  Pac.  1030,  a  provision  in  a  contract  of 
sale  that  "if  any  goods  we  may  furnish  do 
not  come  up  to  our  representation,  w^e  will 
replace  them  free  of  charge  or  refund  the 
money  paid  for  them,"  together  with  an- 
other clause,  "our  guaranty  and  liability 
is  limited  as  above  stated,*'  was  construed  to 
constitute  an  express  limitation  upon  the 
seller's  liability  in  case  the  machinery  sold 
should  fail  to  answer  the  representations 
or  warranties  which  in  character  were  both 
general  and  specific,  and  related  to  the 
material  and  operating  qualities  of  the 
machinery.  And  it  is  saia  that  the  pur- 
chaser has  no  remedy  outside  of  the  agree- 
ment of  warranty,  and  the  contract  fixes  the 
limitation  of  the  seller's  liabilitv,  and  there 
cai)  be  no  recovery  against  nim  beyond 
these  limits,  and  the  buyer  is  not  entitled 
to  anything  on  account  of  special  or  con- 
sequential expenses  or  loss,  or  damage 
resulting  from  his  attempted  use  of  the 
machinery.  It  will  be  observed  in  this  case 
that  no  question  arose  as  to.  the  return  of 
the  property  to  the  owner.  The  question 
was  as  to  whether  the  purchaser  in  an  ac- 
tion against  him  for  the  purchase  price  could 
recover  an  amount  in  excess  of  the  price 
paid. 

A  stipulation  in  the  term  of  sale  limit- 
ing the  liability  of  the  seller  for  a  breach 
of  the  warranty  to  the  return  of  any  pur- 
chase price  paid  or  notes  given  for  the 
purchase  price,  in  the  absence  of  bad  faith. 
It   binding  and   is  a  limitation   upon  the 
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pnrcliuer's  remedy.     J.  L  Case  Threshing 
liach.  Co.  y.  D&yis,  131  La.  87,  59  So.  24. 


d,  Fcrtn  of  warranty  not  disclosed. 


In  some  eases  the  form  of  the  war- 
ranty has  apparently  been  regarded  as  of  no 
importance  in  yiew  of  the  limitation  pro- 
visions,  and  the  latter  provisions  have  been 
held  to  be  controlling  and  to  limit  the  rem- 
edy of  the  purchaser  for  a  breach  of  the 
warranty  without  setting  forth  the  nature 
of  the  warranty. 

Thus,  in  Jasper  County  Bank  v.  Barts, 
130  Mo.  App.  636,  109  S.  W.  1057,  the  form 
of  warranty  is  not  given,  but  the  rule  is 
asserted  that  in  the  sale  of  a  chattel  with 
warranty,  accompanied  by  a  stipulation 
making  the  warranty  conditional  upon  cer- 
tain acts  of  the  purchaser,  it  is  incumbent 
upon  him  to  show  fulfilment  of  the  condi- 
tions before  he  can  hold  the  seller  liable  on 
the  warranty. 

In  Bayliss  y.  Hennessey,  54  Iowa,  11,  6 
N.  W.  46,  the  purchaser  of  a  machine  is  de- 
nied the  right  to  recoup  damages  for  a 
breach  of  the  warranty  thereof  in  an  action 
against  him  for  the  purchase  price,  where 
the  contract  of  sale  contained  a  provision 
that  the  use  of  the  machine  in  cutting  5 
acres  of  grain  should  be  conclusive  evidence 
that  the  warranty  is  fulfilled,  and  the  pur- 
chaser used  the  machine  to  cut  more  than 
that  quantity  of  grain.  And  this  is  held  to 
be  true  although  the  defect  complained  of 
was  in  the  operation  of  the  machine  after 
the  first  trial.  The  court  said  that  the 
language  referred  to  would  not  limit  to  the 
first  trial  the  provisions  for  the  return. 

Where  a  contract  of  sale  contains  a  pro- 
vision that  if  the  machine  sold  does  not 
work  well  the  purchaser  is  to  give  notice 
to  the  seller,  and  if  the  seller  within  a  rea- 
sonable time  is  unable  to  make  it  work 
well  the  purchaser  shall  return  it;  this  .pro- 
vision constitutes  the  sole  remedy  of  the 
purchaser  where  the  machine  fails  to  work 
well  and  the  seller  is  unable  to  make  it 
do  so,  and  he  cannot  abandon  the  machine 
and  maintain  an  action  against  the  seller 
for  dam^es  for  the  alleged  breach  of  war- 
ranty. Hamilton  v.  Northey  Affg.  Co.  31 
Ont.  Rep.  468. 

A  provision  that  if  said  machine  will  not 
bear  the  "above  warranty,"  it  is  to  be  re- 
turned and  another  substituted  tiiat  will 
answer  the  warranty,  or  the  money  and 
notes  immediately  refunded,  imposes  upon 
the  purchaser  the  duty  of  returning  the 
machine  in  accordance  with  the  terms  of 
the  stipulation  as  his  remedy  for  breach  of 
the  warranty,  and  this  remedy  is  exclusive 
of  all  others.  Rowell  v.  Oleson,  32  Minn. 
288,  20  N.  W.  227. 

A  provision  for  the  substitution  of  a  per- 
fect machine  for  the  breach  of  warranty 
if  upon  a  trial  of  one  day  the  machine  sold 
failed  to  work,  and  upon  notice  from  the 
purchaser  the  seller  was  unable  to  make  it 
work,  furnishes  to  the  purchaser  the  ex 
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elusive   remedy   for  a  breach  of  the  war- 
ranty.   Deire  v.  Hucht,  27  Mo.  App.  1. 


III.  Provision  for  notice  or  return  in 
form  permissive. 

In  this  connection  see  also  note  to  Crouch 
V.  Leake,  post,  774. 

The  rule  is  well  settled  that  if  a  contract 
for  the  sale  of  a  machine  contains  a  pro- 
vision authorizing  the  purchaser  to  return 
it  for  breach  of  warranty,  that  it  is  op- 
tional with  the  purchaser  to  pursue  this 
remedy.  The  remedy  is  construed  to  be 
cumulative.  The  purchaser  may  have  re- 
course to  it,  or  he  may  retain  the  machine 
and  depend  upon  his  ordinary  remedies  for 
breach  of  warranty  unaffected  by  this  pro- 
vision. 

A  provision  in  a  contract  for  the  sale  of 
a  machine,  that  the  purchaser  may  return 
same  for  a  breach  of  warranty,  does  not  pre- 
clude the  purchaser  from  keeping  the 
machine  and  suing  upon  the  warranty.  Mc- 
Gill  V.  Hall,  —  Tex.  Civ.  App.  — ,  26  S. 
W.  132. 

In  Birch  v.  Kavanaugh  Knitting  Co.  34 
App.  Div.  614,  54  N.  Y.  Supp.  449,  afiirmed 
without  opinion  in  165  N.  Y.  617,  69  N.  E. 
1119,  the  rule  is  thus  stated:  "If  the  con- 
tract .  .  .  was  an  absolute  sale,  ac- 
companied with  a  warranty  as  to  what  the 
machines  would  do,  then  the  defendant  had 
the  right  to  retain  them,  and  to  set  off 
against  the  purchase  price  its  damages 
arising  from  a  breach  of  that  warranty. 
And  this  would  be  so,  even  if  the  contract 
had  provided  that  the  defendant  might  re- 
turn the  machines  and  have  the  purchase 
price  refunded  if  they  proved  not  equal  to 
the  warranty.  Such  a  provision  would  be  but 
a  cumulative  remedy  secured  by  the  con- 
tract to  the  defendant.  If  the  defendant 
failed  to  exercise  that  privilege  within  the 
time  limited,  it  would  operate  as  a  waiver 
of  the  right  to  return,  but  would  be  no  bar 
to  its  action  for  the  damages  suffered  by 
the  breach." 

In  Fitzpatrlck  v.  D.  M.  Osborne  &  Co.  50 
Minn.  261,  52  N.  W.  861,  it  is  said  that  even 
if  there  was  an  agreement  that  if  the  ma- 
chine warranted  did  not  meet  the  warranty 
the  purchaser  might  return  it  and  receive 
back  the  purchase  price,  that  this  remedy 
is  not  exclusive,  but  the  purchaser  also  has 
a  right  to  keep  the  machine  and  maintain 
an  action  against  the  seller  for  the  breach 
of  the  warranty. 

A  provision  that  if  the  machine  does  not 
work  it  will  be  taken  back  and  will  be  re- 
placed or  the  money  paid  for  it  refunded, 
does  not  limit  the  remedy  of  the  purchaser 
for  breach  of  warranty,  but  he  may  avail 
himself  of  the  remedies  therein  provided,  or 
he  may  retain  the  machine  and  use  it,  there- 
by rendering  himself  liable  to  pay  the  con- 
tract price  less  any  damages  which  he  may 
show  he  has  sustained  by  reason  of  defects 
in  the  machine.  Aultman,  M.  ft  Co.  v. 
Theirer,  34  Iowa,  272.  In  this  state  the 
rule  is  that  where  there  is  a  breach  of  war- 
ranty the  purchaser  may  return  the  article 
49 
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purchased  and  recover  the  price  paid,  or  he 
may  retain  it  and  recover  tne  damages  con- 
sequent upon  the  defect. 

Where  there  is  no  express  agreonent  by 
the  purchaser  to  return  the  machine  for  a 
breach  of  warranty,  although  there  is  an 
agreement  by  the  seller  to  take  it  back  and 
refund  the  purchase  money  for  breach,  the 
purchaser  may  keep  the  machine  and  re- 
cover the  damages  sustained  bv  him  for  the 
breach.  McCormick  v.  Dunville,  36  Iowa, 
645. 

In  the  foregoing  ease  a  distinction  is 
made  between  an  agreement  to  take  a 
machine  back  if  it  does  not  work  as  war- 
ranted and  a  contract  makinff  it  a  condition 
of  the  defendant's  right  of  recoverv  for 
breach  of  the  warranty  that  he  should  re- 
turn or  offer  to  return  the  machine ;  and  the 
Bomberger  Case,  18  Iowa,  477,  is  distin- 
guished on  the  ground  that  in  that  case 
there  was  an  express  agreement  that  the 
machine  should  be  returned  if  it  failed  to 
work  as  warranted;  and  it  is  held  that 
where  the  agreement  is  that  the  seller  will 
take  back  the  machine  for  a  breach  of  war- 
ranty, this  agreement  does  not  furnish  the 
exclusive  remedy,  and  the  buyer  may  retain 
the  machine  and  avail  himself  of  the  breach 
of  warrantr. 

And  in  Tunell  v.  D.  M.  Osborne  &  Co.  31 
Minn.  343,  17  N.  W.  944,  a  provision  that 
"all  our  machines  are  warranted  to  be  well 
built,  of  good  material,  and  capable  of  cut- 
ting, if  properly  managed,  from  10  to  15 
acres  per  day.  If,  on  starting  a  machine, 
it  should  in  any  way  prove  defective,  and 
not  work  well,  the  purchaser  shall  give 
prompt  notice  to  the  agent  of  whom  he 
purchased  it,  and  allow  time  for  a  person 
to  be  sent  to  put  it  in  order.  If  it  cannot 
then  be  made  to  do  good  work,  the  defective 
part  will  be  replaced  or  the  machine  taken 
back,  and  the  payment  of  money  or  notes 
returned.  Keeping  the  machine  during  har- 
vest, whether  ke^  in  use  or  not,  without 
giving  notice  as  above,  shall  be  deemed 
conclusive  evidence  that  the  machine  fills 
the  warranty,*' — ^has  been  held  not  to  im- 
pose upon  the  purchaser  the  duty  to  return 
the  machine  in  order  to  be  entitled  to  re- 
cover damajges  for  a  breach  of  warranty,  but 
it  is  sufficient  for  this  purpose  if  he  gives 
the  notice  specified.  It  is  said  that  "the  war- 
ranty was  an  absolute  obligation  of  the 
vendors,  respecting  the  quality  and  capacity 
of  the  macnine.  The  sale  was  perfected, 
and  the  title  of  the  property  transferred,  al- 
though the  vendor  promised,  and  assumed 
the  obligation  in  favor  of  the  vendee,  to 
rescind  tne  sale  in  the  event  specified.  The 
contract  did  not  obligate  the  vendee  to  re- 
turn the  property  nor  to  rescind  the  sale. 
It  does  not  provide  that  the  sale  should  be 
rescinded  upon  the  contingency  specified; 
nor  does  it  express  any  intention  of  the  par- 
ties that  the  remedy  to  which  the  vendee 
might  become  entitled  for  a  breach  of  the 
express  warranty  should  be  confined  to  re- 
scinding the  sale.  The  vendee  might  insist 
upon  the  performance  of  the  promise  of  the 
vendor  to  replace  the  defective  part  or  to 
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take  back  the  property,  or,  at  his  election, 
he  might  waive  it,  and  recover  damages  for 
the  breach  of  the  warranty."  To  same 
effect  is  D.  M.  Osborne  &  Co.  ▼.  Marks,  33 
Minn.  56,  22  N.  W.  1. 

Where  the  contract  for  the  sale  of  a 
machine  contains  a  provision  authorizing 
the  purchaser  to  return  the  property  for  a 
breach  of  warranty,  this  provision  consti- 
tutes an  additional  remedy,  and  he  may 
pursue  this  remedy  or  keep  the  machine  and 
recover  damages  for  the  breach.  Gaar,  8. 
ft  Co.  V.  Patterson,  65  Minn.  449,  68  N.  W. 
69. 

Where  the  seller  agrees  to  replace  or  re- 
pair parts  defective  on  account  of  material 
or  workmanship,  but  there  is  no  stipulation 
that  the  purchaser  shall  return  or  offer  to 
return  such  parts,  nor  for  a  trial  of  the 
machinery  beyond  a  limited  time,  nor  for 
notice  in  case  of  defects  or  failure  to  ful- 
fil the  warranty,  nor  for  an  opportunity  to 
replace  or  repair,  nor  for  rescission  in  case 
of  failure,  nor  for  waiver  by  conduct  in 
case  of  a  breach  of  warranty  by  reason  of 
latent  defects,  the  purchaser  has  two  rem- 
edies. He  may  return  the  defective  machin- 
ery or  part  thereof,  and  recover  back  any 
sum  paid  thereon,  with  interest;  or  he  may 
retain  the  article,  and,  if  sued  for  the  price, 
counterclaim  his  damages  for  a  breach  of 
the  warranty ;  and  this  is  so  even  where  the 
purchaser  fails  to  notify  the  seller  of  the  de- 
fect. Parry  Mfg.  Co.  v.  Tobin,  106  Wis.  286, 
82  N.  W.  164. 

In  Miller  v.  F.  R.  Patch  Mfg.  Co.  101 
App.  Div.  22,  91  N.  Y.  Supp.  870,  where 
tlie  purchaser  fully  guaranteed  the  machin- 
ery, and  agreed  that  "if  the  same  gives  out 
through  any  fault  of  ours,  we  will  replace 
it,"  it  is  pointed  out  that  this  constituted 
an  express  warranty,  and  that  upon  breach 
thereof  the  purchaser  became  entitled  to 
maintain  an  action  for  damages,  notwith- 
standing the  retention  of  the  machinerv. 

Q^t  in  Himes  v.  Kiehl,  154  Pa.  190.  25 
Atl.  632,  it  is  said  that  when  an  engine  is 
warranted  to  give  sufficient  power  to  run  a 
separator,  and  if  not  as  warranted  the  seller 
agrees  to  take  it  back,  if  the  purchaser,  with- 
out complaint  or  offer  to  return  the  engine, 
continues  to  use  it,  and  afterwards  sells  it 
without  an  offer  to  return  it,  he  is  not  en- 
titled to  maintain  an  action  for  damages 
for  a  breach  of  the  warranty. 

In  Shaw  v.  Water  Supply  ft  Storage  Co. 
23  Colo.  App.  110,  128  Pac.  480,  a  provision 
in  a  contract  for  the  sale  of  machinery  that 
if  the  machinery  failed  to  meet  the  war- 
ranty the  seller  on  demand  would  refund 
all  money  paid  by  the  purchaser  on  the 
purchase  price  was  held  to  limit  the  liabil- 
ity of  the  seller  to  a  refund  of  the  purchase 
price,  and  to  relieve  him  of  liability  which 
would  result  from  an  action  upon  breach  of 
the  general  warranty.  The  court  was  in- 
fluenced to  reach  this  conclusion  by  the  fact 
that  the  seller  was  not  a  manufacturer  or 
dealer  in  such  articles  as  that  sold,  but 
was  merely  buying  and  selling  this  particu- 
lar article,  and  this  fact  was  known  to  the 
buyer,  and  the  article  had  never  been  seen 
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by  either  of  the  parties  thereto,  and  neither 
of  them  had  any  personal  knowledge  of  its 
condition.  Under  these  circumstances  the 
court  said  that  it  could  not  believe  that  it 
was  in  the  minds  or  in  the  contemplation 
of  the  parties  that,  if  the  article  failed  to 
conform  to  the  terms  of  the  warranty,  the 
seller  would  be  liable  for  any  amount  be- 
yond the  money  paid  on  the  purchase  price. 
And  in  F.  C.  Austin  Mfg.  Go.  v.  Clenden- 
ning,  21  Ind.  App.  459,  52  N.  E.  708,  in 
construing  to  furnish  the  exclusive  remedy 
a  provision  that  if  the  machine  sold  should 
not  have  a  certain  capacity  the  purchaser 
shall  notify  the  seller  in  writing,  and  if 
within  a  designated  time  the  seller  fail  to 
make  the  machine  do  the  work'  as  repre- 
sented, the  machinery  will  be  received  back 
and  the  contract  canceled,  the  court  said: 
*'\Ve  cannot  arbitrarily  determine  that  any 
lawful  stipulations  which  parties  to  a  writ- 
ten contract  may  embrace  therein  are 
wholly  unimportant.  If  one  agrees  that 
after  a  trial  of  a  purchased  article  shall 
have  proved  its  want  of  certain  capacity,  up- 
on which  its  price  is  regulated,  it  shall  be 
received  back  by  the  seller,  and  the  contract 
Khali  be  canceled,  the  purchaser  cannot  of 
himself  determine  that  this  is  an  immaterial 
part  of  the  contract,  and,  without  comply- 
ing with  it  on  his  part  so  far  as  he  can  do 
so,  demand  damages  for  the  inferiority  of 
the  article  retained  by  him." 

If.  AgreemetU  hy  eeller  to  replace  de- 
fective  parts  as  imposing  limitation 
upon  pfurchMser*s  remedy. 

An  agreement  by  the  seller  of  a  machine 
to  replace  at  his  own  expense  any  defects 
in  the  material  or  workmanship  that  may 
develop  within  two  years  is  not  a  limitation 
upon  the  ordinary  remedies  of  the  purchaser 
for  a  breach  of  warranty,  but  is  merely 
cumulative.  Obenchain  v.  Roff,  29  Okla. 
211,  116  Pac.  782. 

A  provision  in  a  contract  for  the  sale  of 
an  engine  that,  any  part  or  parts  being 
broken  or  useless,  the  purchaser  may  have 
the  privilege  of  sending  the  engine  to  the 
factory  where  it  will  be  repaired  without 
charge,  has  no  application  where  the  pur- 
chaser seeks  to  recover  damages  for  a 
breach  of  the  warranty  that  the  -machine 
will  do  good  work  when  properly  handled. 
Battey  v.  Lunt,  M.  &  Co.  30  R.  I.  1,  136 
Am.  St  Rep.  926,  73  Atl.  353. 

A  provision  that  the  article  sold  was  war- 
ranted to  be  made  of  good  material,  of 
first-class  workmanship,  and  for  one  year 
from  day  of  shi]Knent  the  seller  would  make 
good  all  breakl^ges,  constitutes  an  absolute 
warranty  as  to  good  material  and  first-class 
workmanship,  and  the  provisions  referred  to 
following  tne  warranty  as.  to  replacing 
broken  or  defective  parts  is  merely  optional 
with  the  purchaser,  and  he  is  not  oblieed  to 
resort  to  these  provisions  unless  he  so 
chooses.  Hammond  v.  Sandwich  Mfg.  Co. 
146  Wis.  485,  131  N.  W.  1097. 

This  distinction  seems  also  to  have  made 
in  Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec ' 
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737,  where  the  purchaser,  by  the  terms  of 
the  contract  of  sale,  reserved  the  rieht  to 
return  machinery  sold  him  if  it  failed  to 
work  according  to  the  warranty.  In  con- 
struing this  clause  the  court  said  that  "the 
rights  and  obligations  flowing  from  the  stip- 
ulation were  limited  to  defects  discovered 
during  the  time  fixed  for  the  trial  of  the 
machinery.  Thereafter  the  defendants  were 
no  more  bound  to  repair  the  machinery^ 
than  any  stranger  would  have  been,  and  the' 
plaintiff  was  absolved  from  all  duty  of 
applying  to  them  to  do  so,  or  giving  them 
notice  of  its  defects.  If  it  then  proved  de- 
fective, he  was  at  liberty  to  get  it  repaired 
elsewhere,  or  not  at  all,  as  he  pleased.  He 
was  not  bound  to  repair  it,  or  supply  its 
place  with  other,  in  order  to  maintain  his 
action.  His  right  of  action  for  damages 
in  nowise  depended  upon  his  subsequent 
conduct  or  that  of  the  defendants,  but  ac- 
crued to  him  from  a  breach  of  the  contract 
by  the  delivery  of  machinery,  the  defects 
or  unsuitableness  of  which  had  not  been 
discovered  and  remedied  in  accordance  witli 
the  stipulation." 

In  Zimmerman  Mfg.  Go.  v.  Dolph,  104 
Mich.  281,  62  N.  W.  339,  to  take  advantage 
of  the  breach  of  a  warranty  that  the  prop- 
erty was  to  be  erected  in  a  substantial 
manner  and  the  purchaser  to  be  furnished, 
free  of  charge  for  one  year,  all  repairs  caused 
by  defective  manufacture,  the  latter  agree- 
ing to  give  sixty  days'  notice  to  furnish  de- 
fective or  damaged  parts,  is  held  to  impose 
upon  the  purchaser  the  necessity  of  giving 
such  notice,  and  his  failure  so  to  do  is  held 
to  preclude  him  from  asserting  a  breach  of 
the  warranty  in  recoupment  in  an  action 
against  him  for  the  purchase  price. 

F.  Miscellaneous   constructions   as   af' 
fecting  pnrchaser^s  remedy. 

It  has  been  asserted  that  the  provision  in 
a  contract  for  the  sale  of  a  machine,  that 
the  continued  use  of  the  machine  beyond 
certain  period  of  time  shall  be  conclusive 
evidence  of  the  satisfaction  of  the  warranty, 
is  applicable  only  where  the  purchaser, 
after  discovering  that  the  machine  does 
not  fulfil  the  conditions  of  the  warranty, 
retains  it  during  the  entire  harvest  without 
giving  notice  of  defects  therein,  and  has  no 
application  to  the  cases  where  such  notice 
is  given  and  an  attempt  is  made  by  the 
seller  to  remedy  the  defect.  D.  M.  Osborne 
&  Co.  V.  Henry,  70  Mo.  App.  19. 

In  D.  M.  Osborne  &,  Co.  v.  McQueen,  67 
Wis.  392,  29  N.  W.  636,  a  warranty  of  a 
machine  that  "all  our  machines  are  war- 
ranted to  be  well  built,  of  good  material,  and 
capable  of  cutting,  if  properly  managed, 
from  10  to  15  acres  per  day.  If  on  start- 
ing a  machine  it  should  in  any  way  prove 
defective,  and  not  work  well,  the  purcnaser 
shall  give  prompt  notice  to  the  agent  from 
whom  he  purchased  it,  and  allow  time  for 
a  person  to  be  sent  to  put  it  in  order.  If 
it  cannot  then  be  made  to  do  good  work, 
the  defective  part  will  be  replaced,  or  the 
machine  taken  back  and  the  payments  of 
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mone^  or  notes  returned.  Keeping  the 
machine  during  harvest,  whether  kept  in  use 
or  not,  without  giving  notice  as  above, 
shall  be  deemed  conclusive  evidence  that  the 
machine  fills  the  warranty/' — is  construed 
not  to  preclude  the  purchaser  from  counter- 
claiming  damages  for  breach  of  the  war- 
ranty; and  it  is  pointed  out  that  the  war- 
ranty does  not  require  ft  return  of  the 
.machine  bv  the  defendant,  and  the  condi- 
tion that  keeping  the  machine  during  har- 
vest, etc.,  shall  be  deemed  conclusive  evidence 
that  the  machine  fills  the  warranty  is  held 
not  to  apply  where  the  purchaser  gave 
notice  of  aefects  in  the  machine,  and  the 
seller  attempted  but  failed  to  remedy  same. 
And  see  to  same  effect  D.  M.  Osborne  ft  Ca 
V.  Marks,  33  Minn.  56,  22  N.  W.  1,  and 
Tunell  V.  D.  M.  Osborne  ft  Co.  31  Minn. 
343,  17  N.  W.  944. 

In  A.  D.  Baker  Co.  v.  Cornelius,  47  Ind. 
App.  1,  93  N.  E.  686,  it  is  held  that  where 
there  is  a  provision  in  a  contract  of  sale 
that  if,  after  giving  notice  of  defects  as 
provided,  any  part  of  the  machinery  can- 
not be  made  to  fill  the  warrantv,  it  shall  be 
returned  and  the  seller  shall  have  the  op- 
tion to  substitute  another  machine  or  re- 
turn the  purchase  price  paid  and  be  released 
from  any  further  liability,  the  pur- 
chaser, for  failure  of  the  machine  to  com- 
ply with  the  warranty,  has  two  remedies 
after  making  the  tests  and  giving  notice 
to  the  seller  as  provided  in  the  contract. 
If  the  machinery  cannot  be  made  to  comply 
with  the  warranty  he  has  a  right  to  re- 
scind th«  contract  in  the  manner  and  ac- 
cording to  the  terms  therein  provided,  or  he 
has  a  right  to  retain  the  machine  and  treat 
the  contract  as  still  subsisting  and  sue  for 
a  breach  of  the  warranty,  or,  if  he  is  sued, 
set  up  the  breach  of  warranty  as  a  defense. 

In  Minnesota  Thresher  Mfg.  Co.  v.  Han- 
son, 3  N.  D.  81,  64  N.  W.  311,  a  provision 
that  ''this  engine  and  separator  .  .  . 
is  warranted  and  represented  to  be  in  run- 
ning order  at  time  of  delivery.  ...  It 
is  hereby  understood  that  if  any  of  the 
machinery  ordered  herein  is  secondhand, 
and  has  been  repaired  and  sold  as  such,  it  is 
warranted  to  be  in  good  running  order  at 
the  time  of  delivery  to  the  buyer;  and  if, 
at  the  time  of  first  starting,  it  is  found  by 
the  buyer  not  to  be  as  represented,  imme- 
diate notice  by  telegraph  or  by  mail  shall 
be  given  to  the  seller  .  .  .  and  the 
buyer  shall  wait  until  the  seller  gets  a  man 
there  to  right  it,  and  shall  give  him  neces- 
sary and  friendly  assistance,  and  then,  at 
once,  give  the  machinery  a  fair  trial.  The 
use  of  such  machinery  after  said  trial  shall 
be  conclusive  evidence  of  satisfaction  and 
fulfilment  of  the  warranty," — is  construed 
to  mean  that  the  use  of  the  machine  which 
will  make  conclusive  against  the  purchaser 
the  fact  that  it  complies  with  the  warranty 
must  occur  after  notice  of  defects  and  aft^ 
a  man  has  been  sent  to  remedy  same,  or 
after  an  offer  has  been  made  so  to  do,  and 
the  machinery  then  given  a  fair  trial,  and 
hence  it  does  not  apply  to  use  thereof  prior 
to  the  discovery  of  defects. 
60  L.RJ^.(N.S.) 


In  construing  a  warranty,  the  terms  of 
which  are  not  stated,  to  be  conditioned  upon 
the  purchaser  giving  notice  of  defects,  it 
has  been  held  Uiat  where  such  notice  has 
not  been  given,  the  purchaser  is  not  entitled, 
in  an  action  against  him  for  the  purchase 
price,  to  introduce  evidence  to  show  that 
the  machine  did  not  fill  the  warranty  and 
could  not  be  made  to  do  so.  Irle  v.  Kichols 
ft  S.  Co.  89  IlL  App.  619. 

The  warranty  provision  in  a  contract  for 
the  sale  of  a  drill,  relative  to  the  return 
of  the  drill  for  defects  therein,  has  no  appli- 
cation where  the  sale  is  to* a  retailer  with- 
out any  intention  upon  the  part  of  either 
party  to  the  contract  that  he  will  person- 
ally use  the  article.  Stoddard  Mfg.  Co.  v. 
Miller,  107  Mich.  51,  64  N.  W.  948. 

In  Fetzer  v.  Haralson,  —  Tex.  Civ.  App. 
— ,  147  S.  W.  290,  the  form  of  the  warranty 
is  not  given,  but  a  provision  attached 
thereto,  that  the  purchaser  should  have  one 
day  to  give  the  machine  a  fair  trial,  and 
should  it  then  fail  to  fill  the  warranty,  no- 
tice is  to  be  given  to  the  dealer  from  whom 
purchased,  and  if  he  was  unable  to  make 
the  machine  work,  then  notice  must  be 
given  the  manufacturer,  who  was  given  the 
privilege  of  substituting  a  new  machine  for 
the  defective  one;  and  also  a  provision  that 
if  notice  was  not  received  it  would  be  con- 
clusive evidence  of  satisfaction, — are  con- 
strued by  the  court  to  be  binding  upon  the 
dealer  as  between  himself  and  the  manu- 
facturer, and  where  notice  of  defects  was 
not  given  he  is  denied  the  right  to  recoup 
damages  for  the  breach  of  the  warranty, 
based  upon  the  claim  that  the  machines 
were  so  poorly  constructed  that  they  would 
constantly  break  in  the  hands  of  purchasers, 
and  that  for  this  reason  he  was  unwilling  or 
unable  to  sell  same.  The  court  held  that 
the  parties  by  this  provision  had  provided 
a  remedy, — ^the  repair  of  defective  parts 
or  furnishing  new  machines, — ^and  that 
this  remedy  was  exclusive,  and  to  take  ad- 
vantage of  it  the  conditions  must  be  com- 
plied with. 

Under  a  contract  for  the  sale  of  machin- 
ery with  a  general  warranty  clause  as  to 
material  and  workmanship,  together  with  a 
provision  for  notice  of  defects  disclosed  by 
trial,  opportunity  to  repair,  and  a  return 
of  the  machine  for  failure  so  to  do,  the 
purchaser  cannot  claim  damages  growing 
out  of  an  all^[ed  loss  of  profits  through 
waste  of  material,  idle  labor,  extra  fuel, 
and  money  paid  for  repairs  on  the  machin- 
ery while  operating  same  with  knowledge 
that  it  was  defective,  and  not  doing  good 
work,  and  before  the  seller  had  cured  the 
defects.  Allen  ▼.  Tompkins,  136  N.  0.  208, 
48  6.  E.  666. 

VI,  Where  purehaaer  attempts  te  re- 

eoknd. 

It  is  not  intended  to  include  in  this  note 
the  duties  of  a  purchaser  who  undertakes 
to  rescind  the  contract  for  breach  of  war- 
ranty, where  he  bases  his  right  to  rescind 
upon  the  limitation  provision.     This  ques- 
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tion  is  discussed  in  the  note  to  Auto-Feden 
Hay  Press  Co.  v.  Ward,  post,  783. 

In  most  cases  of  attempted  rescission  by 
the  purchaser,  it  is  clear  that  the  right  is 
based  upon  the  terms  of  the  limitation  prc^ 
vision.  In  some  cases,  however,  this  does 
not  clearly  appear,  hence  the  latter  class 
are  included  herein.  In  this  connection  it 
is  to  be  noted  that  in  some  jurisdictions 
one  of  the  ordinary  remedies  of  a  pur- 
chaser for  breach  of  warranty  is  to  rescind 
the  contract. 

In  an  action  by  the  purchaser  to  recover 
the  value  of  property  turned  in  to  the  seller 
to  apply  on  the  purchase  price,  on  the 
theory  that  he  had  rescinded  the  contract, 
the  court  construed  to  furnish  the  exclusive 
remedy  a  provision  that  if  the  machinery 
fails  to  fill  the  warranty  it  shall  be  re- 
turned, and  the  seller  may  either  substi- 
tute another  or  refund  the  payments,  and 
no  further  claim  should  be  made  for  real 
or  supposed  damages,  together  with  the 
provision  that  continued  possession  or  use 
of  the  property  without  such  notice  to  the 
seller  snail  be  conclusive  evidence  that  the 
warranty  has  been  fulfilled  to  the  full  sat- 
isfaction of  the  purchaser,  who  agrees  to 
make  no  claim  for  damages  thereafter  under 
anv  warranty.  Larson  v.  Minneapolis 
Threshing  Mach.  Co.  92  Minn.  62,  99  N.  W. 
623.  ' 

In  Avery  Planter  Co.  ▼.  Peck,  86  Minn. 
40,  89  N.  W.  1123,  where  the  purchaser 
sought  to  defend  an  action  on  notes  given 
for  the  purchase  price  of  the  machine  by 
showing  failure  of  consideration  based  upon 
breach  of  the  warranty,  without  setting  up 
the  exact  terms  of  the  contract,  the  court 
said  that  the  parties  provided  by  the  con- 
tract of  sale  that  if  the  machine  failed  to 
comply  with  the  warranty  after  a  test,  it 
might  be  returned  and  the  notes  or  money 
should  be  returned,  and  this  constituted  the 
exclusive  remedy. 

A  provision  that  if  the  machine  war- 
ranted is  not  "good"  the  buyer  has  the 
privil^e  of  returning  it,  and  the  seller 
agrees  to  furnish  a  machine  which  shall  be 
"good"  in  exchange  therefor,  has  been  con- 
strued to  constitute  the  buyer's  sole  r»n- 
edy  for  a  breach  of  the  warranty.  Homer 
▼.  Fellows,  1  Dougl.  (Mich.)  51.  But  in 
this  case  the  buyer  undertook  to  defend  an 
action  for  the  purchase  price  by  pleading 
setoff  and  want  of  consideration,  and  he 
did  not  plead  recoupment  for  breach  of  war- 
ranty. 

In  Hills  Y.  Bannister,  8  Cow.  32,  it  is 
said  that  a  warranty  of  a  bell  not  to  crack 
within  a  certain  time,  and  to  recast  it  if  it 
did,  was  in  effect  an  agreement  that  if 
there  was  a  breach  of  &e  warranty  the 
purchaser  should  have  redress  in  the  man- 
ner specified.  But  in  this  case  the  pur- 
chaser did  not  plead  a  breach  of  the  war- 
ranty in  mitigation  of  damages,  and  the 
court  said  that  it  was  not  necessary  to 
decide  anything  more  than  that  he  had 
not  done  enough  to  raise  the  question  l 
whether  the  breach  of  warranty  can  be  a| 
defense  in  mitigation  of  damages,  when 
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the  action  is  brought  on  a  note  given  for 
the  purchase  price  for  the  article  warranted. 

F//.  Effect  of  ilefault  of  Belter, 

It  has  been  held  that  contracts  of  the  char- 
acter under  consideration  are  not  unilateral 
or  unreasonable,  and  do  not  leave  the  buyer 
entirely  without  remedy  if  he  sustains  dam- 
age by  the  failure  or  refusal  of  the  seller  to 
comply  with  his  warranty,  since  if  the  pur- 
chaser is  compelled  to  and  does  return  the 
machine  because  the  seller  faila  or  refuses, 
in  a  reasonable  time  after  receiving  notice, 
to  repair  it,  or  comply  with  his  warranty, 
the  purchaser  has  a  cause  of  action  against 
the  seller  for  damages  resulting  to  him. 
Wisdom  v.  Nichols  &  S.  Co.  139  Ky.  506, 
97  S.  W.  18. 

If  the  seller  upon  demand  for  new  pieces 
of  machinery  or  a  new  machine  in  accord- 
ance with  the  terms  of  his  contract,  refuses 
to  comply  therewith,  then  the  provision  as 
to  remedy  no  longer  applies,  and  the  pur- 
chaser may  have  recourse  to  the  ordinary 
remedies  for  a  breach  of  warranty.  Allen 
V.  Tompkins,  136  N.  C.  208,  48  S.  E.  655. 

When  the  seller  fails  to  perform  the  un- 
dertaking on  his  part  by  attempting  to 
remedv  the  defects  complained  of,  the  re- 
medial provisions  of  the  contract  for  the  re- 
turn of  the  machine  for  a  breach  of  war- 
ranty are  abandoned,  and  the  purchaser 
may  avail  himself  of  such  remedies  as 
would  have  been  open  to  him  if  that  condi- 
tion had  never  been  embodied  in  the  con- 
tract. Warder  v.  Robertson,  75  Iowa,  585, 
39  N.  W.  905. 

Where  the  contract  provides  that  be- 
fore the  machine  shall  be  returned  for  de- 
fects, notice  shall  be  given  the  seller  and  an 
opportunity  offered  to  repair  same,  a  notice 
of  defects  in  the  machine  is  also  sufficient 
as  notice  of  intention  to  return  it,  where 
no  attempt  is  made  by  the  seller  to  repair 
the  defects.  Campbell  v.  Wray,  5  Ind.  App. 
155,  31  N.  £.  824. 

Till,  Effect  of  fraud  ^y  seUer, 

Provisions  for  notice  of  defects  and  the 
return  of  the  defective  machinery  within 
a  specified  time  have  been  held  not  to  apply 
where  the  defects  complained  of  have  been 
fraudulently  concealed  from  the  purchaser, 
and  hence  he  did  not  discover  them  until 
long  after  the  time  specified  in  the  contract 
for  giving  notice  thereof.  Robinson  &  Co. 
V.  Ligon,  146  Mo.  App.  634,  124  S.  W.  590. 

Provisions  in  a  contract  for  the  sale  of 
a  machine,  that  claims  for  damages  for 
breach  of  the  various  warranties  expressed 
in  the  instrument,  whether  by  way  of  ac- 
tion or  counterclaim,  shall  not  arise  to  the 
purchaser  except  after  certain  prescribed 
trials  had  and  written  notice  given  both  to 
the  agents  and  the  seller,  do  not  apply  when 
fraud  in  procurement  of  the  sale  nas  been 
alleged  and  proven,  and  the  purchaser  has 
done  nothing  by  conduct  or  laches  which 
prevents  his  pleading  it  in  annulment  of 
the  contract.  J.  I.  Case  Threshing  Mach. 
Co.  V.  Feezer,  162  N.  C.  616,  67  8.  E.  1006. 

A.  G.  S. 
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J.  CROUCH  &  SON,  Appts., 

V. 

T.  B.  LEAKE  et  aL 
(108  Ark.  322,  167  8.  W.  300.) 

Sale  —  warranty  —  breach  —  remedy. 

The  remedy  for  breach  of  a  warranty  of  a 
horse,  which  undertakes  in  case  he  does  not 
prove  to  be  as  warranted,  and  is  returned 
in  sound  health  and  flesh  by  specified  date, 
to  replace  him  with  another  of  equal  value, 
is  limited  to  a  return  of  the  horse  accord- 
ing to  tlie  terms  of  the  contract. 

(May    19,    1013.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Union  County  in 
defendants'  favor  in  an  action  brought  to 
recover  the  balance  alleged  to  be  due  on  a 
<%rtain  promissory  note.     Reversed. 

Statement  by  Klrby,  J. : 

This  suit  was  brought  by  appellants 
against  T.  B.  Leake  and  others  to  recover 
a  balance  of  $614.05,  claimed  to  be  due  on 
a  note  for  $1,000,  executed  to  them  May  29, 
1907.  The  note  was  signed  by  the  defend- 
ants and  credited  with  six  different  amounts 
paid  thereon  from  May  29,  1907,  to  March 
15,  1010,  aggregating  $534.93.  The  defend- 
ants admitted  the  execution  of  the  note, 


Note,  —  Exdusiveness  of  remedy  for 
In'each  of  uMrranty  provided  in  con* 
tract  for  the  sale  of  an  aninuU, 

For  discussion  of  this  question  with  ref- 
erence to  contracts  for  the  sale  of  machin- 
ery, see  note  to  Detwiler  v.  Downes,  ante, 
753,  and  for  the  sale  of  other  property,  see 
note  to  Sanford  ▼.  Brown  Bros.  Co.  post, 
778. 

As  to  the  necessity  and  sufficiency  of 
compliance  with  conditions  of  warrant  in 
the  sale  of  personal  property,  see  note  to 
Auto-Fedan  Hay  Press  Co.  v.  Ward,  post, 
783;  as  to  waiver  of  conditions  in  the  con- 
tract of  sale  limiting  the  warranty,  see  note 
to  Lorenz  v.  Hart-Parr  Co.  post,  706;  as  to 
the  remedies  of  the  parties  to  a  contract 
of  sale,  providing  that  the  seller  will  re- 
move the  property  if  it  does  not  fulfil  the 
warranty,  see  note  to  Twin  City  Creamery 
Co.  V.  Godfrey,  post,  805 ;  as  to  the  remedies 
of  the  parties  under  a  contract  for  the  sale 
of  an  article  on  approval,  see  note  to  Fred 
W.  Wolfe  V.  Monarch  Refrigerating  Co.  post, 
808. 

Scope  of  warranty. 

Where  one  of  the  conditions  of  a  sale  of 
a  horse  was  that  unless  the  purchaser  re- 
turned it  within  two  days  it  would  be 
deemed  sound,  such  condition  does  not  pre- 
clude the  purchaser  from  alleging  breach 
of  warranty  as  to  the  age  of  the  horse,  al- 
though he  did  not  comply  with  the  terms 
of  the  contract  as  to  the  return  of  the  horse 
for  unsoundness.  Buchanan  v.  Parnshaw,  2 
T.  R.  745. 

In  Montgomery  ▼.  Hanson,  122  Iowa,  222, 
07  N.  W.  1081,  a  warranty  that  a  horse  was 
serviceably  sound  as  a  serving  stallion  was 
held  to  be  unaffected  by  an  agreement  that, 
if  the  horse  should  not  prove  himself  to  be 
a  50  per  cent  foal  getter,  the  purchased 
should  return  him,  and  it  is  said  that  if  the 
horse  was  not  serviceably  sound,  the  pur- 
chaser might  keep  him  and  sue  for  damages 
for  a  breach  of  the  warranty. 

A  provision  that  a  warranty  of  soundness 
of  a  horse  shall  remain  in  force  only  for  a 
given  time  constitutes  a  warranty  against 
such  faults  only  as  the  purchaser  discovers 
within  that  time.  Bywater  v.  Richardson, 
60  L.R.A.(N.S.) 


3  Kev.  &  M.  748,  1  Ad.  4  EL  608,  3  L.  J. 
K.  B.  K.  8.  164. 

Where  provision  for  return  is  mandatory. 

A  proviaion  in  a  contract  for  the  sale  of 
a  horse  with  warranty  that  if  the  horse 
does  not  answer  the  warranty  it  must  be 
returned  within  a  specified  time  limits  the 
purchaser's  remedy  to  a  return  of  the  ani- 
mal, and  he  cannot  retain  the  horse  and 
maintain  an  action  for  breach  of  warranty. 
Hinchcliffe  v.  Barwick,  40  L.  J.  Exeh.  N.  S. 
405,  L.  R.  5  Exch.  Div.  177,  42  L.  T.  N.  S. 
492,  28  Week.  Rep.  940,  44  J.  P.  615. 

A  stipulation  that  if  a  horse  should  not 
prove  himself  up  to  the  represented  standard 
as  a  foal  getter,  the  purchaser  shall  return 
him  and  receive  another  horse  of  equal 
value,  etc.,  in  the  absence  of  fraud  imposes 
upon  the  purchaser  the  duty  of  returning 
the  horse  for  a  breach  of  this  warranty,  and 
if  he  fails  to  comply  with  the  contract  in 
this  respect,  he  is  barred  from  all  relief  for 
the  breach,  including  damages.  Holbert  v. 
Samsenbacher,  —  Tex.  Civ.  App.  — ,  159  S. 
W.  1054. 

And  upon  this  point,  see  Cbouch  v. 
Leake,  holding  a  provision  that  if  the  horse 
sold  fails  to  fulfil  the  warranty,  the  same 
shall  be  returned,  and  "we  agree  thereupon'* 
to  take  him  back,  etc.,  to  limit  the  remedy 
of  the  purchaser  to  that  prescribed  in  tlie 
contract. 

Where  warranty  is  conditioned  upon  per- 
forming   provision. 

A  provision  that  if  the  horse  did  not  get 
a  certain  per  cent  oi  producing  mares  in 
foal  "we  agree  to  replace  him  with  another 
stallion  of  the  same  value,  upon  delivery 
of  said  stallion,"  is  held  to  cast  upon  the 
purchaser  the  burden  of  substantially  meet- 
ing these  requirements  in  order  to  avail 
himself  of  the  warranty,  and  he  cannot 
maintain  an  action  for  damages  for  a 
breach  of  the  warranty  without  showing  an 
attempt  to  comply  with  these  provisions. 
Nutting  V.  Watson,  W.  B.  &  K.  Co.  84  Neb. 
464,  25  L.R.A.(N.S.)  823,  121  N.  W.  582. 

Where  the  warrsnty  of  a  horse  specifies 
that  if  the  horse  does  not  come  up  to  the 
warranty,  the  sellers  will  -furnish   another 
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and  alleged  that  it  and  two  others  for  like 
amount  were  ^ven  for  the  purchase  of  a 
stallion  sold  them  by  plaintiffs  under  a 
warranty,  that  he  was  an  imported  German 
coach  horse  and  a  satisfactory  and  sure 
breeder;  alleged  a  breach  of  the  warranty, 
that  the  horse  was  not  a  sure  breeder,  as 
warranted,  and  unfit  for  the  purposes  for 
which  he  was  purchased.  He  was  delivered 
to  the  defendants  on  May  29,  1907,  under 
the  following  contract  of  sale  and  warranty: 

Guaranty    on    the    German    Imported 
Coach  Stallion,  Methodist,  No.  2907. 

Nashville,  Tenn.,  May  29,   1907. 
We  have  this  day  sold  the  imported  Ger- 


I  man  coach  stallion  named  "Methodist,  No. 
2907"  to  the  Junction  City  German  Coach 
Horse  Company,  Junction  City,  Arkansas, 
and  we  gpiarantee  the  said  stallion  to  be  a 
satisfactory  sure  breeder,  provided  the  said 
stallion  keeps  in  as  sound  and  healthy  con- 
dition as  he  is  now  and  has  proper  care 
and  exercise.  If  the  said  stallion  should 
fail  to  be  a  satisfactory  sure  breeder  with 
the  above  treatment,  then  the  same  shall 
be  returned  to  us  at  Lafayette,  Indiana,  in 
as  sound  and  healthy  condition  as  he  now 
is,  and  in  as  good  flesh,  by  August  1,  1908, 
and  we  agree  thereupon  to  take  the  said 
stallion  back,  and  to  give  the  said  company 
another  stallion  in  his  place,  of  equal  value. 


one  upon  the  delivery  to  them  of  the  one 
sold,  the  purchaser,  for  a  breach  of  war- 
'ranty,  must  follow  this  remedy,  and  he  can- 
not retain  the  horse  and  offset  his  damages 
in  an  action  against  him  for  the  purchase 
*  price.  Standing  Stone  Nat.  Bank  v.  Walser, 
162  N.  C.  63,  77  S.  E.  1006. 

In  Nave  v.  Powell,  —  Ind.  App.  — ,  96 
N.  E.  396,  a  provision  that  if  a  horse  did 
not  have  the  stated  breeding  capacity,  the 
seller  agreed  tQ  furnish  the  purchaser  an- 
utlier  horse,  with  the  clause  that  the  war- 
ranty should  be  null  and  void  and  of  no 
effect  thereafter  if  the  horse  became  injured 
or  disabled  through  accident  or  disease, 
and  that  the  warranty  referred  to  was  the 
only  warranty  or  guaranty  of  the  horse,  is 
construed  to  be  an  express  warranty,  and  to 
provide  all  its  terms  and  conditions,  and  to 
fix  and  limit  the  remedy  of  the  purchaser 
for  its  violation. 

In  Hope  V.  Peck,  —  Okla.  — ,  132  Pac. 
344,  it  is  held  that  an  agreement  that  if 
the  horse  sold  fails  to  be  a  satisfactory  sure 
breeder,  the  seller  shall  take  him  back  and 
give  another  of  equal  value,  constitutes  a 
stipulation  as  to  the  course  to  be  .pursued 
by  the  purchaser-  in  event  of  the  failure  of 
the  warranty,  and  for  such  breach  of  the 
warranty  he  cannot  retain  the  horse,  and, 
by  way  of  recoupment,  extinguish  the  sell- 
er's claim  on  notes  given  for  the  purchase 
price,  and,  in  addition  thereto,  recover 
against  the  seller  for  damages. 

Where  limitation  provision  is  permissive  in 
form — rule  that  ordinary  remedy  is  not 
affected. 

Although  denied  in  some  cases,  the  ma- 
jority of  the  cases  hold  that  a  provision  in 
the  contract  for  the  sale  of  an  animal,  in 
effect  giving  the  purchaser  the  privilege  of 
returning  the  animal  for  breach  of  warranty 
merely,  gives  him  an  additional  remedy, 
and  does  not  in  any  way  affect  his  ordinary 
remedies.  This  is  also  the  rule  as  to  other 
property.  See  note  to  Detwiler  v.  Downes, 
ante,  753,  and  Sanford  v.  Brown  Bros.  Co. 
post,  778. 

Thus  it  has  been  held  the  mere  fact  that 
the  seller  gave  to  the  purchaser  tlie  privilege 
of  returning  the  horse  warranted  should  he 
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not  answer  the  warranty,  and  of  getting 
another  horse  in  his  stead,  does  not  limit 
the  purchaser  to  this  remedy,  but  he  is  en- 
titled to  retain  the  horse  and  sue  the  seller 
for  damages  for  breach  of  warranty,  where 
the  warranty  is  broken.  Loisseau  v.  Gates, 
—  S.  D.  — ,  140  N.  W.  258. 

And  a  provision  in  a  contract  for 
the  sale  of  a  horse,  that  the  sellers  agree 
to  replace  him  with  another  horse  on  de- 
livery at  their  stables,  without  cost  to 
them,  of  the  horse  originally  sold,  if  in  as 
soimd  and  good  condition  as  when  pur- 
chased, does  not  limit  the  purchaser  to  the 
remedy  therein  provided,  but  he  may  waive 
same,  and  recover  damages  for  the  breach 
of  the  warranty.  Eyers  v.  Haddem,  70  Fed. 
648. 

On  this  point  in  the  preceding  case  the 
court  said  that  in  the  proper  construction 
of  a  warranty  of  this  character  there  are 
certain  considerations  which  should  have 
weight.  Thus,  weight  should  be  given  to 
the  fact  that  the  warranty  is  in  print,  and 
is  part  and  parcel  of  a  printed  blank  fur- 
nished and  used  by  the  seller;  also  to  the 
facts  that  the  warranty  is  absolute  and 
complete  in  itself,  and  that  the  provision 
for  the  return  of  the  property  sold,  which 
is  superadded,  does  not  in  terms  make  it 
obligatory  upon  the  purchasers  to  make  the 
return,  but  only  provides  that  if  the  prop- 
erty is  returned  to  the  sellers  without  cost, 
tliey  will  replace  same.  It  is  pointed  out 
that  it  is  only  by  construction  that  any 
obligation  can  be  put  upon  the  purchasers 
to  return  the  horse,  and  it  is  remarked  that 
it  would  have  been  very  easy,  by  the  change 
of  a  few  words,  to  have  placed  the  obliga- 
tion upon  the  purchasers.  Under  these  cir- 
cumstances the  court  says  that  it  would 
seem  proper  to  apply  the  rule  that  when 
there  is  a  doubt  about  the  proper  construc- 
tion, a  contract  will  be  most  strongly  con- 
strued against  the  person  furnishing  the 
printed  blank  containing  the  provision  in 
question. 

This  is  also  the  doctrine  of  the  Iowa 
court  as  to  provisions  in  a  contract  for  the 
ssle  of  an  animal,  that  the  purchaser,  upon 
breach  of  warranty,  may  or  can  return  the 
animal  and  receive  another  in  its  stead; 
fijid  it  is  said  that  the  purchaser  may  retain 


776 


ARKANSAS  SUPREME  COURT. 


We,  J.  Crouch  &  Son,  agree  not  to  place 
an  imported  German  coach  stallion  within 
a  radius  of  20  miles  of  Junction  City,  Ar- 
kansas^ within  one  year  from  date. 

J.  Crouch  A.  Son, 

Junction  Gitj  German  Coach  Horse  Co. 

Accepted:     W.  L.  Thompson,  Secy. 

The  testimony  tends  to  show  that  the 
horse  was  not  "a  satisfactory  sure  breeder/' 
as  warranted,  and  that  only  about  10  per 
cent  of  the  mares  he  served  brought  colts. 
One  of  the  defendants  stated  that  he  made 
an  effort  to  return  the  stallion  in  1908,  but 
did  not  remember  the  date.  They  had  a  meet- 
ing at  which  he  was  appointed  on  a  com- 
mittee to  see  T.  B.  Henderson,  the  bank 
cashier,  and  have  him  open  correspondence 
with  Crouch  &  Son  to  dispose  of  the  horse 
in  some  way  as  soon  as  they  found  he  was 
not  a  sure  breeds*.  They  wanted  to  satisfy 
the  company  and  return  the  horse,  and  of- 
fered to  pay  the  first  note,  but  this  offer 
was  not  satisfactory.  That  in  the  follow- 
ing spring  they  had  Mr.  Henderson  write  a 
letUr  taking  the  matter  up.  Mr.  Hender- 
son testified  that  he  took  up  the  matter  of 


the  settlement  at  the  defendants'  request, 
and  made  an  offer  to  return  the  horse  and 
pay  the  first  note  in  settlement,  and  could 
not  remember  the  date  tlie  letter  was  writ- 
ten, but  thought  it  was  in  the  summer  of 
1908.  The  following  letter,  which  appel- 
lants stated  was  the  only  one  they  had  ever 
received,  relative  !•  the  matter,  was  intro- 
duced in  evidence: 


Junction  City,  Ark.,  1-16,  1909. 
Messrs.  J.  Crouch  &  Son, 

Lafayette,  Ind. 
Gentlemen: — ^The  directors  of  the  Junc- 
tion Coach  Horse  Company  had  a  meeting 
this  morning  and  request  me  to  write  you 
for  your  best  settlement  on  notes  and  take 
horse  off  their  hands. 

Yours  truly, 

T.  B.  Henderson,  Cash. 

No  offer  to  return  the  horse  before  that 
date,  or  at  all,  in  accordance  with  the  terms 
of  the  warranty,  was  shown.  The  court  in- 
structed the  jury,  refusing  to  direct  a  ver- 
dict for  plaintiffs,  and  from  the  judgment 


the  property  and  recover  damages  for  the 
breach  of  warranty,  or  return  it  and  receive 
another  in  exchange;  but  that  the  failure 
to  make  the  return  does  not  defeat  his 
right  to  recover  damages  for  the  breach. 
Love  V.  Ross,  89  Iowa,  400,  66  N.  W.  528; 
Elwood  V.  McDill,  106  Iowa,  437,  76  N.  W. 
340;  Hallowell  v.  McLaughlin  Bros.  136 
Iowa,  279,  111  N.  W.  428. 

And  to  the  same  effect  is  Hefner  v. 
Haynes,  89  Iowa,  616,  67  N.  W.  421,  con- 
struing a  provision  for  the  exchange  of  a 
horse  if  he  did  not  give  satisfaction,  which, 
however,  contained  no  provision  as  to  the 
return  of  the  animal  other  than  what  would 
be  inferred  from  the  provisiMi  for  exchange. 

And  in  Kemp  v.  Freeman,  42  111.  App. 
600,  an  agreement  by  the  seller  to  take  bade 
a  horse  for  breach  of  warranty,  and  re- 
place him  with  another  horse  of  equal  value, 
— an  agreement  in  substance  substantially 
similar  to  the  agreements  considered  in  the 
preceding  cases, — ^was  construed  not  to 
compel  the  purchaser,  in  case  of  a  breach  of 
the  warranty,  to  return  the  horse  and  accept 
another  in  its  stead,  and  not  to  deprive  the 
purchaser  of  his  legal  right  to  uj  action 
for  damages  for  the  breach,  and  ff  is  said 
that  the  buyer  has  the  option  of  an  action 
on  the  breach  for  damages,  or  to  return 
the  horse  and  receive  another  in  its  place. 

So,  in  Cook  v.  Lantz,  116  111.  App.  472,  a 
provision  that  if  the  animal  warranted  did 
not  comply  with  the  warranty,  the  seller 
would  give  another  equally  as  good,  provid- 
ing the  purchaser  returned  the  animal  to  a 
designated  place,  is  held  to  furnish  the  pur- 
chaser with  an  additional  remedy,  and  not 
to  preclude  him  from  following  the  existing 
remedies  for  a  breach  of  the  warranty. 
60  L.R.A.(N.S.) 


In  Clark  v.  Wooster,  79  Conn.  126,  64  Atl. 
10,  a  provision  in  a  contract  for  the  sale  of 
a  horse,  that  if  the  horse  did  not  prove  to 
be  as  warranted,  he  might  be  returned  and 
the  money  refunded,  was  held  to  give  the 
purchaser  the  right  to  rescind  the  contract 
and  return  the  horse  for  a  breach  of  war- 
ranty, and  recover  what  he  had  paid  under 
the  contract;  but  it  was  also  held  that  he 
might  stand  by  the  contract  and  sue  merely 
for  the  breach  of  warranty,  in  which  case 
he  might  recover  what  he  could  legally  prove 
he  had  lost  by  the  breach. 

A  provision  that  the  seller  warranted  a 
horse  to  be  sound  and  kind,  and  "if  he  does 
not  suit  you,  I  will  take  him  back  and  send 
you  one  that  will,''  does  not  limit  the  rem- 
edy of  the  purchaser  to  a  return  of  the 
horse  for  breach  of  the  warranty  as  to 
soundness.  Perrine  v.  Serrell,  30  N.  J.  L. 
464. 

In  Moore  ▼.  Emerson,  63  Mo.  App.  137, 
the  St.  Louis  court  of  appeals  holds  that 
a  contract  providing  that  for  breach  of  war- 
ranty in  the  sale  of  a  horse  the  purchaser 
shall  have  the  right  to  return  the  horse  and 
receive  another  of  the  same  breed  and  value 
furnishes  to  the  purchaser  an  additional 
remedy,  and  does  not  preclude  him  from 
pursuing  his  ordinary  legal  remedies  for  a 
breach  of  warranty.  Language  is  used  hv 
the  Kansas  City  court  of  appeals  in  Kirk 
V.  Seeley,  63  Mo.  App.  262,  indicating  a  con- 
trary view  by  the  court  as  to  the  effect  of 
a  similar  warranty,  but  in  this  case  the 
purchaser  was  defending  an  action  for  the 
purchase  price  upon  the  ground  of  a  rescis- 
sion of  the  contract  for  a  breach  of  war- 
ranty, and  he  was  not  asserting  his  right 
to  recover  damages  for  the  breach. 
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on  their  verdict  in  defendants'  favor  this 
appeal  comes. 

Messrs.  Marsh  &  Flenniken,  for  appel- 
lants: 

Having,  hy  their  own  contract,  stipulated 
what  their  remedy  should  be  in  case  the 
animal  did  not  prove  to  be  a  satisfactory 
sure  breeder,  the  parties  cannot  ignore  that 
contract  and  avoid  payment  of  the  note. 

Walters  v.  Akers,  31  Ky.  L.  Rep.  269,  101 
S.  W.  1179;  Wilson  v.  Nichhols  &  S.  Co.  39 
Ky.  60e,  97  S.  W.  18. 

Mr.  R.  G.  Harper  for  appellees. 

Klrby,  J.,  delivered  the  opinion  of  the 
court: 

Appellants  contend  that  the  court  erred 
in  not  directing  a  verdict  in  their  favor, 
and  are  right  in  so  doing. 

The  undisputed  testimony  shows  that  the 
stallion  was  not  "a  satisfactory  sure  breed- 
er," as  warranted,  but  it  also  shows  that 
appellees  gave  no  notice  to  appellants  of  a 
breach  of  the  warranty,  nor  did  they  return 
or  offer  to  return  the  horse  to  the  seller  and 
receive  another  of  equal  value  in  his  place 


by  August  1,  1908,  as  they  were  required 
to  do  by  the  terms  of  the  contract  or  at 
all.  Neither  was  there  any  testimony 
tending  to  show  a  waiver  by  appellants  of 
this  condition.  The  written  contract  ex- 
pressed the  terms  of  the  warranty,  and 
provided  the  remedy  that  should  accrue  from 
a  breach  of  it,  which  was  exclusive  of  any 
other  mode  of  compensation,  and  afforded 
the  only  relief  to  which  they  were  entitled. 
Not  having  complied  with  the  said  condi- 
tion on  their  part,  nor  shown  a  waiver 
thereof  on  the  part  of  appellants,  they  will 
be  held  to  have  accepted  the  stallion  as  in 
all  respects  complying  with  the  warranty, 
and  bound  to  the  payment  of  the  balance 
due  on  the  note  for  the  purchase  money. 
Highsmith  v.  Hammonds,  99  Ark.  400,  138 
S.  W.  636.  See  also  Walters  v.  Akers,  31 
Ky.  L.  Rep.  259,  101  S.  W.  1179;  Wilson  v. 
Nichols  &  S.  Co.  139  Ky.  606,  97  S.  W.  18. 

The  court  erred  in  not  directing  a  verdict 
for  appellants,  and  its  judgment  is  re- 
versed, and  judgment  will  be  entered  here 
for  them  in  the  sum  sued  for.  It  is  so 
ordered* 


— ^rule  that  provision  limits  remedy. 

In  several  jurisdictions  a  provision  that 
the  purchaser  of  an  animal  may  return 
him  if  he  is  not  as  warranted  is  held  to 
constitute  the  exclusive  remedy  for  the 
breach. 

Thus,  in  Highsmith  v.  Hammonds,  09 
Ark.  400,  138  8.  W.  636,  the  contract  pro- 
vided that  if  the  horse  should  fail  to  meet 
the  warranty,  the  seller  agrees  to  take  him 
back  and  give  the  purchaser  another  horse 
of  equal  value,  providing  the  horse  is  re- 
turned, etc.  This  contract  of  sale,  the  court 
said,  provided  the  method  of  settlement  if 
the  horse  should  not  prove  as  warranted, 
and  this  mode  of  compensation  was  ex- 
clusive of  any  other  and  the  only  relief  to 
which  the  purchaser  was  entitled.  He  was 
therefore  denied  the  right  to  set  up  a  breach 
of  the  warranty  and  claim  damages  there- 
for as  an  offset  to  an  action  by  the  seller 
for  the  purchase  price. 

In  Sessions  v.  Hartsook,  23  Ark.  519,  a 
warranty  of  slaves,  with  the  provision  that 
the  sellers  would  take  back  such  of  the 
negroes  as  might  be  unsound,  and  furnish 
others  in  their  places,  is  held  to  furnish  to 
the  buyer  the  exclusive  remedy  for  breach 
of  the  warranty,  and  he  is  not  entitled  to 
waive  the  privilege  of  returning  the  prop- 
erty, and  have  the  benefit  of  any  defense 
which  he  would  otherwise  be  entitled  to 
make  for  a  breach  of  the  general  warranty. 

In  Walters  v.  Akers,  31  Ky.  L.  Rep.  259, 
101  S.  W.  1179,  an  agreement  expressly  stip- 
ulating thai  if  the  horse  warranted  is  not 
satisfactory,  etc.,  the  seller  agrees  to  take 
him  back  and  give  in  his  stead  another 
horse  of  equal  value,  is  construed  to  limit 
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the  remedy  of  the  buyer  for  a  breach  of 
the  warranty  to  the  remedy  therein  stipu- 
lated. The  court  said  that  when  the  par- 
ties to  a  contract  agree  upon  the  remedies 
that  accrue  for  a  breach  of  it,  these  reme- 
dies constitute  the  only  relief  in  this  par- 
ticular that  the  purchaser  has,  and  he  must 
look  to  his  contract  and  be  governed  by  its 
stipulations. 

In  Oltmanns  Bros.  v.  Poland,  —  Tex. 
Civ.  App.  — ,  142  S.  W.  653,  a  provision 
that  if  the  horse  warranted  fails  to  be  sat- 
isfactory "we  agree  to  take"  him  back  and 
give  another  in  his  place  is  held  to  limit 
the  purchaser  to  that  remedy  for  a  breach 
of  the  warranty;  the  court  said  that  the 
seller  has  a  right  to  define  his  liability  by  a 
special  warranty,  and  provide  for  the  mea- 
sure of  damages  or  the  manner  of  fulflling 
his  warranty,  and  this  was  done  by  the 
provision  in  question. 

In  Adam  v.  Richards,  2  H.  Bl.  573,  3  Re- 
vised Rep.  668,  it  is  held  that  a  provision 
in  a  contract  for  the  sale  of  a  horse  that, 
in  the  event  of  a  breach  of  warranty,  the 
seller  agrees  to  take  the  horses  again  and 
allow  the  purchaser  his  purchase  money, 
precludes  the  purchaser  from  maintaining 
an  action  on  the  warranty  where  he  does 
not  comply  with  the  terms  of  the  contract 
as  to  the  return  of  the  horses.  This  case  is 
defectively  reported  and  the  form  of  the 
action  is  not  made  clear.  The  language 
used,  however,  would  indicate  thai  the  pur- 
chaser was  suing  for  a  return  of  his  pur- 
chase money,  based  upon  a  breach  of  the 
warranty,  as  he  showed  that  he  finally  re- 
turned the  horses  and  demanded  back  the 
purchase  money  before  commencing  the 
suit>  although  such  return  was  not  made 
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within  a  reasonable  time  after  the  sale.  Of 
course,  if  this  is  the  correct  interpretation 
of  the  decision,  it  is  merely  authority  for 
the  rule  that  if  the  purchaser  would  avail 
himself  of  the  privilege  given  in  the  con- 
tract of  sale,  entitling  him  to  return  the 
property  for  a  breach  of  warranty,  he  must 
comply  with  the  terms  thereof. 

A  warranty  as  to  the  breeding  capacity  of 
a  horse,  together  with  the  provision  that  if 
the  horse  did  not  comply  with  the  conditions 
provided  therein,  the  seller  would  replace 
him  with  one  of  equal  value  or  return  the 
notes  given  for  the  horse,  imposes  upon  the 
purchaser  the  duty  of  returning  the  animal, 
and  if  he  fails  to  do  so  he  cannot  plead  a 
breach  of  the  warranty  as  a  counterclaim 
and  set-off  in  an  action  against  him  for  the 
purchase  price.  Beckett  v.  Gridley,  67 
Minn.  37,  69  N.  W.  622.  Compare  with 
Detwiler  v.  Downes,  ante,  753,  and  other 
Minnesota  cases  in  note  thereto. 

Excuse  for  failure  to  return. 

As  to  effect  of  death  of  animal,  see  note 
in  25  L.R.A.(N.S.)   823. 

A  provision  that  any  horse  sold  with  a 
warranty  must,  in  case  the  buyer  contends 
that  it  does  not  correspond  with  the  war- 
ranty, be  returned  before  a  certain  hour  on 
the  second  day  after  the  sale,  otherwise  it 
shall  be  deemed  and  taken  to  be  in  all  re- 
spects as  warranted,  as  between  all  per- 
sons, and  the  nonreturn  within  the  time  lim- 
ited shall  be  a  bar  to  any  claim  on  account 
of  any  breach  of  warranty,  and  the  buyer 
shall  be  bound  to  keep  and  pay  for  the 
horse,  whether  or  not  it  is  according  to  the 
warranty,  does  not  bar  a  purchaser  from 
asserting  a  breach  of  warranty  as  to  the 
qualitv  and  disposition  of  the  horse,  where, 
in  giving  the  hcr8c  a  trial,  it  became  unman- 
ageable, and  so  injured  itself  as  to  make  a 
return  impossible.  Chapman  v.  Withers,  57 
L.  J.  Q.  B.  N.  S.  467,  L.  R.  20  Q.  B.  Div. 
824,  37  Week.  Rep.  29. 

In  Feight  v.  Thisler,  84  Kan.  186,  114 
Pac.  249,  where  the  seller  of  a  jack  war- 
ranted for  breeding  purposes,  upon  tlie  com- 
plaint of  the  buyer  that  he  was  not  fulfil- 
ing  the  warranty,  administered  medicine  to 
the  jack,  which  made  him  very  sick  and 
caused  him  to  get  into  bad  condition,  pre- 
venting the  buyer  from  returning  him  in 
accordance  with  the  terms  of  the  contract, 
it  was  held  that  the  provisions  for  the  re- 
turn for  a  breach  of  warranty  had  been 
waived. 

Default  of  seller. 

Where  a  seller  wrongfully  refuses  to  re- 
ceive back  a  horse  purchased  upon  warranty, 
to  be  returned  for  breach  thereof,  when 
rightfully  tendered  by  the  purchaser,  the 
latter  may  either  rescind  the  contract  or 
sue  for  damages.  Bcrkey  v.  Lefebure,  125 
Iowa,  76,  99  N.  W.  710. 

Where  a  note  for  the  purchase  price  of 
a  horse  is  secured  through  fraud,  a  guar- 
anty or  a  representation  that  the  horse 
would  get  a  stipulated  per  cent  of  producing 
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mares  with  foal,  and  if  he  did  not  do  so 
the  seller  would  replace  him  with  another 
of  the  same  breed  and  price,  does  not  pre- 
clude the  purchaser  in  an  action  against 
him  on  the  note  from  asserting  as  a  defense 
thereto  fraud  in  its  inception  and  the  con- 
sequent want  of  consideration,  although 
the  daim  of  fraud  is  based  upon  the  phy- 
sical condition  of  the  horse,  which  affected 
his  breeding  qualities.  Union  Invest.  Co. 
V.  Rosenzweig,  —  Wash.  — ,  139  Pac  874. 

A.  G.  & 
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Sale  —  fruit  trees  —  k^eement  to  re- 
place —  liability  for  damages. 

The  placing  by  a  nurseryman  in  a  con- 
tract for  sale  of  fruit  trees  to  an  inex- 
perienced buyer,  the  correspondence  of 
which  with  the  order  cannot,  to  his  knowl- 
edge, be  determined  for  several  years,  of 
an  agreement  to  replace  trees  which  do  nut 
prove  true  to  name,  or  to  refund  the  pri(*f , 
does  not  relieve  him  from  damages  for 
loss  and  expenses  suffered  by  the  buyer  in 
case  they  do  not  prove  to  be  true  to  name. 

(April  4,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a   judgment   of  a  Trial  Term  for  Orange 

Note,  —  Exclti9iveness  of  remedy  for 
breach  of  tvarranty  given  in  contract 
of  sale  of  chattels  other  than  machin- 
ery or  animals. 

For  discussion  of  this  question  with  ref- 
erence to  contracts  for  the  sale  of  machin- 
ery, see  note  to  Detwiler  v.  Downes,  ante, 
753,  and  with  reference  to  contracts  for 
the  sale-  of  animals,  see  note  to  Crouch 
V.  Leake,  ante,  774. 

As  to  the  necessity  and  sufficiency  of  com- 
pliance with  conditions  of  warranty  in 
sale  of  personal  property,  see  note  to  Auto- 
Fedan  Hay  Press  Co.  v.  Ward,  post.  783; 
as  to  waiver  of  conditions  in  contract  of 
sale  limiting  the  warranty,  see  note  to 
Lorenz  v.  Hart-Parr  Co.  post,  796;  as  to 
the  remedies  of  parties  to  a  contract  of  sale 
providing  that  seller  will  remove  the  prop- 
erty if  it  does  not  fulfil  the  warranty,  see 
note  to  Twin  City  Creamery  Co.  v.  Godfrey, 
post,  805;  as  to  remedies  of  parties  under 
a  contract  for  the  sale  of  an  article  on  ap- 
proval, see  note  to  Fred  W.  Wolfe  Co.  v. 
Monarch  Refrigerating  Co.  post,  808. 

It  is  not  intended  in  this  note  to  include 
cases  involving  contracts  for  the  sale  of 
machinery,  for  such  cases  are  included  in 
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County  in  plaint ifTs  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
warranty  on  the  sale  of  certain  peach  trees. 
Affirmed. 

Statement  by  Hogan,  J.; 

Defendant  is  a  domestic  corporation  en- 
gaged In  the  nursery  business  in  the  vicin- 
ity of  the  city  of  Rochester,  and  in  1902 
and  for  some  years  prior  thereto  one  Alonzo 
J.  Williams,  a  neighbor  of  the  plaintiff,  was 
the  agent  of  the  defendant  in  AVarwick.  The 
plaintiff  is  the  owner  of  a  farm  in  War- 
wick, Orange  county.  Early  in  the  year 
1902  the  plaintiff  concluded  to  devote  about 
25  acres  of  land  to  the  purposes  of  a  peach 
orchard.  At  that  time  he  was  inexperienced 
in  the  growing  of  peaches.     Williams,  the 


agent  of  the  defendant,  had  been  engaged 
in  peach  culture  for  about  eight  years. 

On  the  11th  day  of  March,  1902,  WUUams, 
representing  defendant,  and  the  plaintiff  en- 
tered into  a  contract  in  writing  for  the  sale 
and  purchase  of  peach  trees.  The  contract, 
signed  by  plaintiff,  was  upon  a  printed 
blank  furnished  by  defendant,  and  was  as 
follows: 

Box  or  Bale  Orders. 
Spring  1902.  Date,  Mar.  11,  1902. 

Name  of   Railroad   Station,   Warwick;  . 
County,  Orange;    State,  N.  Y. 
Brown  Bros.  Co., 
Rochester,  N.  Y. 
You  will  please  furnish  me  with  the  fol- 
lowing nursery  stock,  for  which  I  am  re- 


the  note  appended  to  Twin  City  Creamery 
Co.  ▼.  Godfrey,  post,  806.  Neither  is  it 
intended  to  include  cases  involving  the 
sale  of  animals,  for  such  cases  are  included 
in  a  note  appended  to  Crouch  y.  Leake, 
ante,  774. 

In  the  note  appended  to  Dctwiler  v. 
Downes,  ante,  753,  the  question  is  discussed 
at  length  as  to  the  effect  upon  the  ordinary 
legal  remedies  for  a  breach  of  warranty,  of 
a  provision  either  mandatory  or  permis- 
sive in  form,  for  notice  of  defects  and  a  re- 
turn of  the  article  sold.  Upon  this  ques- 
tion SANfx>RO  V.  Bbown  Bbos.  C'o.  is  a 
valuable  case,  as  it  serves  to  illustrate  and 
emphasize  the  point  that  provisions  of  this 
character  will  be  construed  in  the  light  of 
all  the  facts  and  circumstances,  and  a  con- 
struction adopted  favorable  to  the  purchaser 
where  the  contract  is  in  the  language  of 
the  seller,  and  that  a  person  will  not  be 
held  to  have  barred  himself  from  his 
ordinary  legal  remedies,  unless  he  con- 
tracts to  this  effect  in  clear  terms. 

A  case  very  similar  to  Sanfobd  v.  Bbown 
Bros.  Co.  is  Wellington  v.  Fraser,  19  Ont. 
L.  Rep.  88,  it  being  the  sale  of  nursery 
stock  under  a  warranty  that  the  stock  is 
not  warranted  further  than  to  be  delivered 
in  good  condition,  and  should  any  of  it 
prove  to  be  untrue  to  label,  and  not  equally 
as  good  as  the  variety  ordered,  such  stock 
will  be  replaced  free  or  the  purchase  price 
refunded,  which  shall  be  settlement  in  full 
of  all  claims.  This  warranty  was  con- 
strued to  be  a  general  warranty  as  to  the 
condition  of  the  stock,  and  the  provision 
for  replacing  the  stock  if  it  should  not 
prove  true  to  label,  etc,  is  held  only  to 
apply  where  the  stock  is  not  true  to  label, 
and  has  no  application  to  that  portion  of 
the  warranty  relating  to  the  condition  of 
the  stock. 

In  Wood  v.  Sherwood,  161  App.  Div.  336, 
146  K.  Y.  Supp.  465,  it  is  said  that  a 
clause  in  the  contract  for  the  sale  of  nursery 
stock,  permitting  the  replacement  or  the 
refunding  of  money,  is  intended  merely  to 
provide  for  incidental  errors  in  the  delivery 
of  the  trees,  and  not  for  an  entire  failure 
to  perform  the  conditions  of  the  contract, 
50  Lr.A.(N.S.) 


In  Mandel  v.  Buttles,  21  Minn.  391,  it 
is  held  that  the  effect  of  the  stipulation  for 
the  rescission  of  a  contract  for  a  sale  of 
goods  and  the  return  of  the  goods  for  a 
breach  of  warranty  is  not  to  make  such 
rescission  and  return  the  purchaser's  ex- 
clusive remedy,  in  case  the  goods  fail  to 
correspond  with  the  warranty;  and  it  is 
said  that  "if  it  be  admitted  that,  without 
the  stipulation,  the  defendants  would  have 
had  no  right  of  return,  it  is  diflicult,  inde- 
pendent of  authority,  to  see  why  a  stipula- 
tion ttiat  a  party  may  have  a  remedy  not 
given  by  law  should  be  held  to  deprive  him 
of  one  clearly  given  by  law  in  the  absence 
of  any  agreement  to  that  effect." 

And  in  Douglass  Axe  Mfg.  Co.  v.  Gardner, 
10  Cush.  88,  a  provision  that  the  goods 
were  warranted  suitable  for  the  purpose 
for  which  the  purchaser  intended  to  put 
them,  and  if  not,  "to  be  returned  at  the 
seller's  expense,"  is  construed  to  be  a 
superadded  promise,  and  not  to  rescind 
and  vacate  the  contract  of  warranty.  The 
court  says  that  in  such  case  the  buyer  has, 
if  not  a  double  remedy,  at  least  a  choice  of 
remedies,  and  may  either  return  the  prop- 
erty within  a  reasonable  time  or  keep  it 
and  maintain  an  action  for  the  breach  of 
the  warranty. 

But  in  James  v.  Bekkedahl,  10  N.  D.  120, 
86  N.  W.  226,  a  purchaser  alleged  as  a 
defense  to  an  action  for  the  purchase  price 
of  a  quantity  of  gloves,  the  breach  of  a 
special  warranty  as  to  some  of  the  gloves, 
and  a  general  warranty  as  to  the  balance  of 
the  ffloves,  that  they  would  be  the  same  in 
quality  as  the  samples  exhibited  at  the  time 
of  the  sale,  and  was  denied  the  right  to  rely 
upon  such  breach  as  a  counterclaim,  on  the 
ground  that  the  contract  of  sale  contained 
a  provision  that  in  case  the  gloves  did  not 
give  satisfaction,  or  if  they  ripped,  they 
should  be  returned  to  the  seller  to  be  re- 
placed by  new  ones.  The  court  said  that 
the  purchaser,  in  not  returning  the  gloves, 
did  not  fulfil  the  requirements  of  the  con- 
tract of  warranty  under  which  he  purchased. 
This  provision  was  a  mandatory  provision 
devolving  upon  him,  and  gave  him  no  option. 
To  bring  himself  within  the  terms  of  the 
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sponsible,  and  for  which  I  agree  to  remit 
to  you  $297.50  within  ten  days  of  the  ar- 
rival of  the  goods  at  Warwick,  L.  &  H.  R. 
R.  Station.  These  goods  are  to  be  shipped 
during  April  or  May,  1902.  Anything  omit- 
ted is  to  be  deducted  from  the  bill.  Any 
stock  which  does  not  prove  to  be  true  to 
name  as  labeled  is  to  be  replaced  free,  or 
purchase  price  refunded;  and  all  stock  to 
be  delivered  in  a  thrifty  and  healthy  con- 
dition. The  signer  is  notified  that  agents 
are  not  authorized  to  plant  stock  nor  to 
collect  pay  for  this  order,  without  written 
permission  from  us.  As  far  as  this  con- 
tract is  concerned  the  signer  of  this  order 
hereby  waives  all  rights  under  the  home- 
stead exemption  laws.  This  contract  is  not 
subject  to  countermand,  and  covers  all 
terms,   conditions    or   agreements    between 


the  purchaser  and  agent  in  relation  to  said 
contract. 

3,600  XX  peach  trees,  3  to  4  feet $297.50 

[Signed]     P.  £.  Sanford. 
See  back  of  order  for  list  of  varietiei. 

list  on  back  as  follows: 
500  Elbertas. 
500  Old  Mixon. 
500  Red  Cheek  Meloooton, 
500  Susquehanna. 
1,000  Crawford  Late. 
500  Beer  Schmock. 


3,500 


And  thereafter  certain  trees  were  sHipped 
by    defendant    and    received    by    plaintiff. 


sale  he   must   perform   the   conditions   re- 
quired of  bim. 

As  affected  by  opportunity  for  inspection. 

A  guaranty  accompanying  a  sale  of  seed 
that  the  seed  shall  reach  the  purchaHer 
safe  and  in  good  condition,  be  fresh  and 
true  to  name,  and  to  grow  if  properly 
planted,  and  if  such  should  not  prove  the 
case,  the  seller  will  refill  the  order  free  of 
charge,  together  with  the  statement  that 
the  seller  will  not  guarantee  the  crops, 
and  will  not  be  held  responsible  for  them, 
and  if  these  goods  are  not  accepted  on  these 
terms  they  must  be  returned  at  once,  im- 
poses upon  the  purchaser  the  duty  of  ex- 
amining and  inspecting  before  accepting 
and  sowing  the  same,  and  of  returning  the 
seed  if  not  according  to  guaranty.  Bell  v. 
Mills,  68  App.  Div.  631,  74  N.  Y.  Supp.  224. 

In  the  sale  of  goods  where  the  quality 
may  be  ascertained  upon  inspection,  parties 
may  ag^ee  that  the  goods  shall  be  inspected 
by  the  purchaser  within,  a  limited  time  after 
delivery,  and  that  if  the  goods  do  not  com- 
ply with  the  warranty,  notice  shall  be  given 
at  once  to  the  seller,  otherwise  the  warranty 
will  be  conclusively  presumed  to  have  been 
fulfilled,  and  such  agreement  is  binding  upon 
the  purchaser,  and,  in  the  absence  of  fraud, 
imposes  upon  him  the  duty  of  making  the 
inspection  and  returning  the  goods  if  he 
claims  they  do  not  answer  the  warranty. 

Pratt  V.  Meyer,  76  Ark.  206,  87  S.  W. 
123;  Duffie  V.  Pratt,  76  Ark.  74,  88  S.  W. 
842;  Pratt  v.  Metzger,  78  Ark.  177,  95  S. 
W.  461 ;  Baird  Bros.  v.  Pratt,  6  Ind.  Terr. 
38,  89  S.  W.  648;  Pratt  v.  Morris,  27  Ky. 
L.  Rep.  1035,  87  S.  W.  783;  Pratt  v.  Langs- 
ton  Mercantile  Co.  Ill  Mo.  App.  96,  85 
S.  W.  134. 

Where  provision  for  return  Is  permissive. 

Where  by  the  terms  of  the  contract  for 
the  sale  of  merchandise,  the  seller  is  to  be 
given  notice  of  any  claimed  defect  in  the 
goods  as  to  quality,  and  an  opportunity  to 
remedy  such  deficiency,  this  agreement  im- 
poses upon  the  purchaser  a  duty  the  per- 
60  L.R.A.(N.S.) 


formanoe  of  which  is  a  condition  precedent 
to  any  action  or  counterclaim  upon  his  part 
for  breach  of  the  warranty.  W.  F.  Main 
Co.  Y.  GriflSn-Bynum  Co.  141  N.  C.  43,  53 
S  E  727. 

In  Main  y.  Dearing,  73  Ark.  470,  84  S. 
W.  640,  a  provision  in  a  contract  for  the 
sale  of  jewelry  by  a  manufacturer  to  a  re- 
tailer, for  the  return  of  any  article  failing 
to  wear  satisfactorily,  together  with  a  pro- 
vision that  the  purchaser  waives  all  right 
to  claim  failure  of  consideration,  or  that 
the  goods  are  not  like  the  sample,  or  not 
according  to  the  order,  unless  he  has  ex- 
hausted the  terms  of  the  warranty,  is  held 
to  have  no  application  where  the  goods  are 
shipped  to  the  purchaser  without  inspection 
by  him,  and  upon  arrival  and  inapection 
they  are  found  to  be  unmerchantable.  To 
the  same  effect  as  to  a  similar  contract  is 
Main  v.  El  Dorado  Dry  Goods  Co.  83  Ark. 
16,  102  S.  W.  681. 

A  provision  in  a  contract  for  the  sale 
of  goods  which  are  therein  describe<i,  that 
the  purchaser  may  exchange  any  of  the 
goods  which  do  not  wear  well  or  sell  readily, 
does  not  apply  where  the  goods  do  not 
answer  the  description.  In  such  case  the 
purchaser,  upon  discovering  this  fact,  may 
return  the  goods  to  the  seller.  Loveland 
V.  Steenerson,  99  Minn.  14,  108  N.  W.  831. 

And  in  W.  F.  Main  Co.  v.  Fields,  144 
N.  C.  307,  11  L.R.A.(N.S.)  246,  119  Am. 
St.  Rep.  956,  66  S.  E.  943,  although  the 
contract  for  the  sale  of  jewelry  contained 
a  provision  for  the  exchange  of  goods  that 
dia  not  meet  the  warranty,  and  also  a 
provision  that  all  right  to  claim  that  the 
goods  were  not  in  quality  equal  to  the 
sample  was  waived,  unless  claim  by  regis- 
tered letter  was  made  in  two  days  after  re- 
ceipt of  goods,  it  was  nevertheless  held  that 
the  purchaser  might  rescind  the  contract 
where  the  goods  were  not  in  quality  similar 
to  the  sample,  and  were  unmerchantable 
and  worthless,  where  these  defects  were 
not  of  a  character  which  would  be  disclosed 
by  an  ordinary  inspection,  and  were  not 
known  to  the  purchaser  within  the  desig- 
nated time.  A.  G.  S. 
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aeeompanied   by   a  bill    in   tbe   following 
form: 

Brown  Brothers  Oompany,  Oontinental 

Nurseries. 
Rochester,  N.  Y.,  April  11,  '02. 

Sold  to  P.  £.  Sanford,  Warwick,  N.  Y. 
8|500  peaches. 
1,000  Crawfords  L. 

600  Beer  Schmock. 

500  Elbertas. 

500  Red  Cheek  Melocoton. 

600  Susquehanna. 

500  Old  Mixon  free. 

Via  Lehigh  k  Hudson  Riyer  R.  R. 

— which  bill  the  plaintiff  paid  about  April 
11,  1902.  Plaintiff  expended  labor  and 
money  in  the  preparation  of  his  land  pre- 
paratory to  planting  the  trees,  and,  having 
■et  out  the  trees,  continued  to  cultivate 
the  orchard  year  by  year  thereafter.  In 
the  fall  of  1905,  concededly  as  early  a  date 
as  a  discovery  could  be  made,  it  was  found 
that  upwards  of  2,700  of  the  trees  were  not 
of  the  variety  ordered  by  the  plaintiff  of 
the  defendant.  The  evidence  offered  by 
plaintiff  tended  to  show  the  following  num- 
ber of  varieties  ordered  were  furnished: 
Of  600  Elbertas,  480;  of  1,000  Crawford 
Late,  139;  of  500  Beer  Schmock,  87;  of  500 
Old  Mixon  free,  500  Red  Cheek  Melocoton, 
and  500  Susquehanna,  none.  Plaintiff 
brought  this  action  to  recover  damages 
alleged  to  have  been  sustained  by  him 
for  breach  of  contract.  The  defendant  upon 
the  trial  offered  evidence  tending  to  show 
that  a  large  number  of  the  fruit  trees  or- 
dered by  plaintiff  were  of  an  old  variety  not 
grown  by  defendant,  but  were  purchased  by 
defendant  from  other  dealers,  and  that  the 
plaintiff  did  not  plant  and  cultivate  the 
trees  in  a  manner  to  bring  them  to  a  proper 
standard.  The  latter  question  was  submit- 
ted to  the  jury,  and  the  finding  in  favor  of 
the  plaintiff  is  sustained  by  evidence.  The 
defendant  moved  for  the  dismissal  of  the 
complaint,  on  the  ground  that  the  plain- 
tiff had  not  demanded  or  been  refused  the 
measure  of  damages  provided  for  in  the 
contract,  viw.,  the  replacing  of  the  trees 
which  were  not  true  to  name  at  labeled^  or 
the  refunding  of  the  purchase  price  of  all 
the  trees  that  did  not  prove  true  to  name  as 
labeled.  The  motion  was  denied  and  ex- 
ception taken  by  defendant.  Further  facts 
are  referred  to  in  the  opinion. 

Mr.  James  S.  Havens,  for  appellant: 
The  language  of  the  contract  limiting  the 

defendant's    liability    is    clear    and    covers 

all  the  damages  recoverable  in  such  case. 
People  ex  rel.  Killeen  v.  Angle,  100  N.  Y. 

564,  17  N.  £.  413;  People  v.  Barber,  48  Hun, 
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198;  Herring  v.  New  York,  L.  E.  &  W.  R. 
Co.  105  N.  Y.  340,  12  N.  E.  783;  Smith  v. 
Brooklyn  Sav.  Bank,  101  N.  Y.  58,  54  Am. 
Rep.  653,  4  N.  E.  123;  People  ex  rel.  Haas 
V.  New  York  Motor  Boat  Club,  70  Misc. 
603, 129  N.  Y.  Supp.  365 ;  O'Neil  v.  Van  Tas- 
sell,  137  N.  Y.  297,  33  N.  E.  314;  Oarleton 
V.  Lombard,  72  Hun,  264,  25  N.  Y.  Supp. 
570;  Zbaraser  Realty  Co.  v.  Brandstein,  61 
Misc.  623,  113  N.  Y.  Supp.  1078;  Heymann 
V.  Steich,  134  App.  Div.  176,  114  N.  Y.  Supp. 
603;  Sycamore-Marsh  Harvester  Mfg.  Co. 
V.  Sturm,  13  Neb.  210,  13  N.  W.  202. 

The  language  of  the  written  contract  lim- 
iting damages  applies  to  every  breach  of 
that  contract  with  reference  to  the  varieties 
ordered. 

Passinger  ▼.  Thorbum,  34  N.  Y.  634,  90 
Am.  Dec.  753;  White  v.  Miller,  71  N.  Y.  118, 
27  Am.  Rep.  13;  Bell  v.  MUls,  68  App.  Div. 
631,  74  N.  Y.  Supp.  224,  78  App.  Div. 
42,  80  N.  Y.  Supp.  34;  Depew  v.  Peck  Hard- 
ware Co.  121  App.  Div.  28,  105  N.  Y.  Supp. 
390;  Staiger  v.  Soht,  116  App.  Div.  874,102 
N.  Y.  Supp.  342. 

The  contract  between  the  parties  when 
given  its  ordinary  meaning  for  which  the 
defendant  contends  was  fair  to  both  parties 
and  did  not  place  one  party  at  the  mercy  of 
the  other. 

Merchants'  Nat.  Bank  v.  Hall,  83  N.  Y. 
338,  38  Am.  Rep.  434;  Hunter  v.  New  York, 
0.  &  W.  R,  Ca  116  N.  Y.  615,  6  L.R.A.  246, 
23  N.  E.  9;  Passinger  v.  Thorbum,  34  N.  Y. 
634,  90  Am.  Dec.  753;  White  v.  Miller,  71 
N.  Y.  118,  27  Am.  Rep.  13. 

Mr.  M.  N.  Kane,  with  Mr.  F.  V.  San- 
ford,  for  respondent: 

The  clause  of  the  contract  limiting  de- 
fendant's liability  applies  only  after  the 
performance  of  the  contract  by  delivery,  or 
a  substantial  delivery,  of  the  trees  sold. 
In  a  bargain  and  sale  of  a  chattel  of  a  par- 
ticular description,  it  is  a  condition  prece- 
dent to  a  right  of  action,  that  the  thing  de- 
livered should  answer  the  description. 

White  V.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 
13;  Carleton  v.  Lombard,  A.  A,  Co.  149  N.  Y. 
137,  43  N.  E.  422;  Chanter  v.  Hopkins,  4 
Mees.  &  W.  404,  1  Horn  &  H.  377,  8  L.  J. 
Exch.  N.  S.  14,  3  Jur.  68;  Benjamin,  Sales, 
§  600;  Allan  v.  Lake,  18  Q.  B.  560;  Waeber 
V.  Talbot,  167  N.  Y.  48,  82  Am.  St.  Rep. 
712,  60  N.  E.  288;  Landreth  v.  Wyckoff,  67 
App.  Div.  145,  73  N.  Y.  Supp.  388;  Egbert 
V.  Hanford  Produce  Co.  92  App.  Div.  252,  86 
N.  Y.  Supp.  1118;  Benjamin,  Sales,  7th  ed. 
§  566. 

The  construction  contended  for  by  the 
defendant  would  make  the  contract  unrea- 
sonable and  place  one  of  the  parties  at  the 
mercy  of  the  other,  which  the  court  would 
not  permit. 

Schoellkopf  v.  Coatsworth,  166  N.  Y,  77, 
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69  N.  E.  710;  Russell  y.  Allerton,  108  N.  Y. 
288,  16  N.  £.  301. 

Hogan,  J.,  delivered  the  opinion  of  the 
court: 

It  is  alleged  by  counsel  for  appellant 
that  the  language  used  in  the  contract, 
"any  stock  which  does  not  prove  to  be  true 
to  name  as  labeled  is  to  be  replaced  free, 
or  purchase  price  refunded/'  should  be  con- 
strued as  a  limited  liability  on  the  part  of 
the  defendant  for  any  damage  resulting 
under  the  contract.  In  support  of  the  rea- 
sonableness of  such  construction  stress  was 
laid  upon  the  absence  of  fraud  or  misrepre- 
sentation in  the  sale;  that  in  view  of  the 
price  the  trees,  which  were  two  years  old, 
substantially  all  budded,  were  sold,  8}  cents 
each,  out  of  which  defendant  paid  the  ex- 
pense of  boxing,  freight,  and  agent's  com- 
missions, no  nursery  would  or  could  have 
sold  trees  at  such  a  price  and  assume  a  risk 
greater  than  that  specified  in  the  contract, 
especially  when  such  dealer  had  no  more 
means  of  knowing  that  the  variety  of 
peaches  were  as  labeled  than  that  possessed 
by  the  purchaser. 

The  form  of  contract  was  furnished  by 
the  defendant,  and  under  well-established 
principles  any  doubt  as  to  the  meaning  of 
the  terms  employed  must  be  resolved  in 
favor  of  the  plaintiff.  The  defendant  was 
engaged  in  the  nursery  business,  for  how 
long  a  time  does  not  appear,  except  by  im- 
plication. Mr.  Brown,  the  president  of  de- 
fendant, testified  that  he  had  been  in  the 
nursery  business  twenty-five  or  twenty-six 
years,  and  we  may  assume  that  the  de- 
fendant corporation  succeeded,  in  whole  or 
in  part,  to  his  business.  The  plaintiff  was  a 
farmer  without  previous  experience  in  the 
culture  of  peaches;  he  could  not  discover  for 
a  period  of  three  or  four  years  the  variety 
of  peaches,  if  any,  the  trees  would  bear. 
When  he  purchased  the  trees,  he  was  justi- 
fied in  relying  upon  the  superior  knowledge 
of  the  defendant  as  to  the  quality  of  the 
trees  to  be  selected  and  furnished  by  de- 
fendant. The  defendant  was  chargeable 
with  notice  of  the  purpose  for  which  the 
trees  were  to  be  used,  and  also  had  knowl- 
edge that  the  trees  would  not  attain  to  the 
bearing  point  for  a  period  of  three  or  four 
years,  during  which  time  plaintiff  would  be 
required  to  devote  his  time,  together  with 
labor  and  expense,  to  the  cultivation  of  the 
orchard.  It  would  be  unreasonable  to  hold, 
under  the  terms  of  this  contract,  that  at 
the  end  of  three  years,  should  the  trees 
prove  valueless,  the  only  obligation  was  to 
furnish  a  supply  of  new  trees,  or  refund 
the  purchase  price.  In  such  a  case,  while 
defendant  would  sustain  a  loss  to  the  extent 
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of  the  original  cost  of  the  trees,  the  loss  to 
plaintiff  in  the  use  of  land,  expenses  of 
cultivation,  etc.,  might  prove  very  substan- 
tial. 

"It  is  a  well-established  canon  of  inter- 
pretation that  in  seeking  for  the  intent  of 
parties  the  fact  that  the  construction  eon- 
tended  for  would  make  the  contract  unrea- 
sonable and  place  one  of  the  parties  at  the 
mercy  of  the  other  may  be  properly  taken 
into  consideration."  Schoellkopf  v.  Coats- 
worth,  166  N.  Y.  77-84,  59  N.  E.  710,  712. 
Under  the  terms  of  the  contract  the  plain- 
tiff was  entitled  to  have  trees  of  the  sev- 
eral species  named  by  him  furnished  by  de- 
fendant. The  defendant  upon  acceptance  of 
the  order  undertook  to  deliver  the  trees 
specified  by  plaintiff  and  paid  for  by  him. 
If  defendant  assumed  to  fill  the  order  by 
trees  in  part  purchased  from  other  dealers, 
the  risk  was  assumed  by  defendant,  and 
not  by  the  plaintiff;  and  a  failure  on  the 
part  of  defendant  to  deliver  the  goods  or- 
dered and  of  the  quality  prescribed,  or  the 
delivery  of  trees  other  than  the  trees  it 
agreed  to  deliver,  rendered  it  liable  for  a 
breach  of  contract.  Allan  v.  Lake,  18  Q.  B. 
561;  cited  in  Hawkins  v.  Pemberton,  51  N. 
Y.  198,  205,  10  Am.  Rep.  695;  Chanter  v. 
Hopkins,  4  Mees.  A  W.  404,  1  Horn  &  H. 
377,  8  L.  J.  Exch.  N.  S.  14,  3  Jur.  58;  Carle- 
ton  V.  Lombard,  A.  k  Co.  149  N.  Y.  137,  147, 
43  N.  E.  422. 

The  language  of  the  contract,  when  read 
in  the  light  of  the  circumstances  and  facts 
surrounding  the  transaction  and  the  posi- 
tion of  the  parties  thereto,  does  not  justify 
the  construction  contended  for  by  tiie  ap- 
pellant. 

The  defendant,  if  it  desired  to  limit  lia- 
bility on  its  part  by  reason  of  the  failure 
to  furnish  and'  deliver  to  plaintiff  the  trees 
purchased  by  him  as  specified,  could  have 
provided  in  the  contract  for  liquidated 
damages,  or  by  language  unmistakable  in 
terms  and  susceptible  of  comprehension  by 
the  purchaser  it  might  relieve  itself  from  any 
liability  under  a  contract  made  by  it  with 
another  party.  The  defendant  failed  either 
to  limit  or  avoid  liability  by  the  terms  em- 
ployed in  the  agreement  of  purchase  and 
sale.  The  language  used  by  it  is  susceptible 
as  an  inducement  to  a  sale  of  its  goods  or 
as  an  additional  promise  upon  its  part,  but 
cannot  be  construed  as  a  limitation  of  liabil- 
ity for  a  breach  of  contract. 

The  judgment  should  be  affirmed,  with 
costs. 

Oiillen,  Ch.  J.,  and  Gray,  Werner,  and 
Wl|lard  Bartlett,  JJ.,  concur*  Ohase  and 
Golllny  JJ.,  not  voting. 
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AUTO-FEDAN   HAY   PRESS    COMPANY, 

Appt., 

V. 

GALE  WARD. 
(89  Kaa.  218,  131  Pac.  595.) 

Sale  ~  warranty.—  test. 

I.  Where  a  farm  implement  is  purchased 
under  a  warranty  including  a  provision 
that,  if  it  does  not  work  satisfactorily,  the 
purchaser  shall  notify  the  seller,  who  may 
send  an  expert  to  adjust  it,  and,  if  the 
seller's  expert  or  agent  fails  to  make  it 
work  satisfactorily,  the  seller  shall  take  it 
back  and  refund  the  purchase  price,  if 
paid, — ^held,  that  the  purchaser  must  test 
the  machine  fairly,  and,  if  it  does  not  com- 

Headnotes  by  Smith,  J. 


ply  with  the  contract,  must  give  the  re- 
quired notice,  and,  if  the  seUer  fails  to 
make  it  work  satisfactorily,  the  purchaser 
must  return  the  machine  within  a  reason- 
able time. 

Trial  —  reasonable  time  to  test  machine. 

2.  What  constitutes  such  reasonable  time 
is  a  question  of  fact  to  be  determined  from 
all  the  circumstances  of  the  case. 

Same  —  excessive  power  —  effect. 

3.  If,  at  the  time  of  this  transaction, 
hay  presses  of  different  sizes  and  designed 
to  make  different  sized  bales  of  hay  were 
in  use,  and  if  the  hay  press  in  question  was 
of  a  smaller  size  and  designed  to  make 
smaller .  bales  than  some  of  the  others,  but 
worked  satisfactorily  in  making  the  bales 
it  was  designed  to  make,  there  was  no 
breach  of  warranty  if  the  press  required 
more  power  when  used  to  make  larger  bales. 

(April  12,  1913.) 


Note.  —  Necessity  and  mifflciency  of 
compliance  ttnth  conditions  of  war- 
ranty in  sale  of  personal  property, 

L  l^ecessity  of  notice. 

a.  In  order  to  recover  or  counter- 

claim damages. 

1.  In  general,  783. 

2.  Where  remedy  cumulative, 

786. 

b.  To  entitle  purchaser  to  rescind, 

785. 

c.  As  affected  by  presence  of  agent 

at  trial  of  article,    787. 

d.  As    affected    by    voluntary    at- 

tempt  by   agent   of   seller  to 
remedy  defect,  787. 

e.  As     affected     by     extension    of 

time,  787. 

f.  Effect  of  inability  to  ascertain 

nature  of  defect,    788. 
n.  Form  and  sufficiency  of  notice,  788. 

III.  \^Tien  notice  to  be  given,  789. 

IV.  How  notice  given,  791. 

V.  To  whom  notice  given,  791. 
VI.  Effect  of  notice,    793. 
VIL  Necessity  of  rendering  seller  friendly 

assistance,  793. 
Vin.  Necessity  of  returning  property. 

a.  In  general,  794. 

b.  Time  for  return,   795. 

e.  Ck>mputation  of  time  for  return, 

795. 

d.  Where    article   retained    at   re- 
quest of  seller,  795. 

e  Extent  of  return,  795. 

f.  Effect  of  return,  795. 

Upon  the  question  of  the  exclusiveness  of 
remedy  provided  in  contract  for  sale  of  ma- 
chinery, see  note  to  Detwiler  v.  Downes, 
ante,  753;  in  a  contract  for  the  sale  of  ani- 
mals, see  note  to  Crouch  v.  Leake,  ante, 
774;  and  in  a  contract  for  the  sale  of  other 
articles,  see  note  to  San  ford  v.  Brown  Bros. 
Co.  ante,  778. 

As  to  the  waiver  of  conditions  in  con- 
tract of  sale  limiting  the  warranty,  see  note 
to  Lorenz  v.  Hart-Parr  Co.  post,  796 :  as  to 
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the  remedies  of  parties  to  a  contract  of 
sale  providing  that  seller  will  remove  the 
property  if  it  does  not  fulfil  the  warranty, 
see  note  to  Twin  City  Creamery  Co.  v. 
Godfrey,  post,  805;  as  to  remedies  of  the 
parties  under  a  contract  for  the  sale  of  an 
article  on  approval,  see  note  to  Fred  W. 
Wolfe  Co.  V.  Monarch  Refrigerating  Co. 
post»  808. 

/.  Necessity  of  notice, 

a.  In  order  to  recover  or  oounterolaitn 

damages, 

1,  In  general. 

As  shown  in  the  note  to  Detwiler  t. 
Downes,  ante,  753,  in  most  jurisdictions  pro- 
visions in  a  contract  for  the  sale  of  an  ar- 
ticle in  effect  that  if  it  does  not  comply  with 
the  -warranty,  notice  of  this  fact  shall  be 
given  and  opportunity  be  given  the  seller  to 
repair  defects  therein,  and  if  he  fails  in  this 
regard  the  purchaser  shall  return  the  ar- 
ticle, etc.,  are  construed  to  be  limitations 
upon  the  warranty,  making  it  conditional, 
and  to  take  advantage  of  it  the  purchaser 
must  substantially  comply  with  the  condi- 
tions. Many  of  the  cases  cited  in  these 
notes  are  indirect  authority  for  the  rule  that 
when  one  of  the  conditions  of  the  contract 
is  that  notice  shall  be  given  the  seller  of  a 
breach  of  the  warranty,  this  condition  must 
be  complied  with.  These  cases  are  not  in- 
cluded herein  when  not  disposed  of  upon 
the  specific  question  of  necessity  of  com- 
pliance with  the  conditions  of  the  warranty. 

In  jurisdictions  construing  limitation  pro- 
visions to  render  general  warranties  con- 
ditional, where  one  of  the  conditions  is  no- 
tice to  the  seller  of  a  breach  of  the  war- 
ranty, such  notice  is  essential  in  order  to 
entitle  the  purchaser  to  rely  upon  the  war- 
ranty. 

Ark. — Southern  Engine  k  Boiler  Works 
V.  Globe  Cooperage  &  Lumber  Co.  98  Ark. 
482,  136  S.  W.  928  (holding,  under  a  guar- 
anty of  a  machine  to  be  of  good  material 
and   workmanship,    and   to   uo  good   wuaa. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Marion  County  in 
defendant's  favor  in  an  action  on  a  promis- 
sory note.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  B.  W.  THieeler,  for  appellant: 
In   no  case   except   where  the  article  is 
wholly  without  value  can  the  buyer  retain 
it  and  have   the  contract  rescinded,  since 
it  is  a  cardinal  principle  in  the  law  of  re- 
scission that  the  parties  shall  be  placed  tn 
9tatu  quo. 

•  II  Am.  &  Eng.  Enc.  Law,  2d  ed.  193; 
Chandler  v.  Thompson,  30  Fed.  38;  Besse- 
mer Ice  Delivery  Co.  v.  Brannen,  138  Ala. 
157,  35  So.  66;  Parsons  Band  Cutter  &  Self 
Feeder  Co.  v.  Mallinger,  122  Iowa,  703,  98 
N.  W.  580;  J.  I.  Case  Threshing  Mach.  Co. 


V.  Lyons,  24  Ky.  L.  Rep.  1862,  72  S.  W. 
366;  Dill  v.  Camp,  22  Ala.  249;  Weybrioh  v. 
Harris,  31  Kan.  92,  1  Pac.  271;  Fumeaux  v. 
Esterly,  36  Kan.  539,  13  Pac  824;  Aultman, 
M.  &  Co.  V.  Mickey,  41  Kan.  348,  21  Pac 
254;  Cookingham  v.  Dusa,  41  Kan.  229,  21 
Pac  95;  Gale  Sulky  Harrow  Mfg.  Co.  v. 
Moore,  46  Kan.  324,  26  Pac  703. 
Mr.  W.  H.  Carpenter  for  appellee. 

Smith,  J.y  delivered  the  opinion  <^  the 
court: 

This  action  was  brought  by  appellant  to 
recover  on  a  promissory  note  for  $126,  with 
interest,  and  upon  an  unpaid  balance  of  an 
account  of  $76  and  interest;  the  note  and 
account  being  for  the  purchase  price  of  a 
hay  press. 


when  properly  set  and  operated,  together 
with  a  provision  that  the  purchaser  agrees 
to  test  the  machine  within  thirty  days,  and 
if  upon  trial  it  should  not  prove  as  repre- 
sented to  give  immediate  written  notice  to 
the  seller,  and  that  the  use  of  the  machine 
without  giving. the  notice  shall  be  deemed 
and  construed  as  an  acceptance  and  con- 
clusive evidence  that  it  is  as  represented, 
where  the  machine  failed  to  work  well  be- 
cause of  a  defective  part,  it  was  incumbent 
upon  the  purchaser  to  give  the  notice  re- 
quired, to  entitle  him  to  insist  that  there 
had  been  a  breach  of  the  warranty ) . 

Dak.— ^.  I.  Case  Threshing  Mach.  Co.  v. 
Vennum,  4  Dak.  92,  23  N.  W.  663,  (holding 
that  where  the  purchaser  of  a  machine  un- 
dertook to  rescind  the  sale  after  having  used 
it  several  years,  and  after  paying  some  of 
the  notes  given  for  the  purchase  price  there- 
of, he  was  estopped  from  rescinding  the  con- 
tract or  recovering  damages  upon  it,  and 
his  mouth  was  closed  aild  his  day  of  grace 
past;  the  contract  of  sale  requiring  written 
notice  of  defects  in  the  machine,  and  the 
return  thereof  if  after  such  notice  the  seller 
was  unable  to  make  it  fulfil  the  warranty). 

Iowa — ^D.  M.  Osborne  &  Co.  v.  West,  — 
Iowa,  — ,  103  N.  W.  118  (holding  that 
where  provisions  as  to  the  trial  of  a  ma- 
chine, and  notice  of  defects  therein  to  the 
seller,  are  not  complied  with  by  the  pur- 
chaser, he  cannot  rely  upon  a  breach  of 
the  warranty). 

Nichols  V.  Wyman,  71  Iowa,  160,  32  N. 
W.  268  (holding  that  where  a  contract  of 
sale  requires  the  purchaser,  in  case  the 
machine  sold  fails  to  satisfy  the  warranty, 
to  give  notice  to  the  seller,  he  cannot  en- 
force the  warranty  if  he  fails  to  give  the 
notice). 

Mich. — ^Zimmerman  Mfg.  Co.  v.  Dolph,  104 
Mich.  281,  62  N.  W.  339  (holding  that  to 
take  advantage  of  the  breach  of  a  warranty 
that  the  property  was  to  be  erected  in  a 
substantial  manner,  and  the  purchaser  to  be 
furnished,  free  of  charge,  for  one  year,  all 
repairs  caused  by  defective  manufacture, 
the  latter  agreeing  to  give  sixty  days' 
notice  to  furnish  defective  or  damaged 
parts,  the  purchaser  must  give  such  notice: 
50  L.R.A.(N.S.) 


and  his  failure  so  to  do  precludes  him  from 
asserting  a  breach  of  the  warranty  in  re- 
coupment in  an  action  against  him  for  the 
purchase  price). 

Minn. — D,  M.  Osborne  &  Co.  v.  Marks,  32 
Minn.  66,  22  N.  W.  1  (holding  that  a  pro- 
vision that  if  the  machine  warranted  proved 
defective  the  purchaser  should  give  prompt 
notice  to  the  seller,  etc.,  imposed  on  the 
purchaser  the  duty  of  giving  notice  to  the 
seller  of  the  breach  of  warranty,  but  that 
after  giving  the  notice  if  the  seller  failed  to 
remedy  the  defects,  the  purchaser  miglit 
retain  the  machine  and  recover  damages 
for  a  breach  of  the  warranty).  To  the 
same  effect  is  Tunnell  v.  D.  M.  Osborne  k 
Co.  31  Minn.  343,  17  N.  W.  944. 

Beckett  v.  Gridley,  67  Minn.  37,  69  N.  \V. 
622  (holding  that  where  the  seller  agreed 
to  replace  a  horse  sold  if  it  did  not  answer 
the  warranty,  and  the  horse  died,  it  was 
the  duty  of  the  purchaser  to  give  notice  of 
the  breach  of  warranty  and  an  opportunity 
to  the  seller  either  to  replace  the  horse  ur 
return  the  notes,  and  having  failed  to  do 
this  he  could  not  offset  or  counterclaim  the 
damages  for  a  breach  of  the  warranty  in  an 
action  against  him  for  the  purchase  price). 

Mo. — Gaar,  S.  &  Co.  v.  Nelson,  166  Mo. 
App.  51,  148  S.  W.  417  (holding  that  before 
a  purchaser  can  invoke  a  warranty  in  a 
contract  of  sale,  where  the  contract  also 
contains  a  stipulation  requiring  that  notice 
of  a  breach  of  the  warranty  shall  be  given 
the  seller,  he  must  show  a  compliance  upon 
his  part  with  this  condition,  since  the  pro- 
vision is  a  condition  precedent  to  be  per- 
formed by  him  before  any  liability  attaches 
to  the  seller,  and  a  performance  thereof  is 
essential  to  a  defense  against  the  contract 
which  depends  upon  an  alleged  breach  of 
the  warranty). 

Deere  v.  Hucht,  27  Mo.  App.  1  (holding 
that  a  provision  that  should  a  mill  fail  to 
fulfil  the  warranty  after  a  trial  of  one  day, 
notice  should  be  given  and  time  allowed  for 
a  second  trial,  then  if  it  cannot  be  made  to 
work  it  will  be  taken  back  and  a  perfect 
mill  given  in  its  place,  imposes  upon  the 
purchaser  the  duty  of  giving  notice  of  the 
failure  of  the  machine  to  work^  and  if  he 
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The  answer  of  the  defendant  set  up  four 
grounds  of  defense:  The  first  was  a  gen- 
eral denial;  the  second  admitted  the  pur- 
chase of  the  hay  press,  but  alleges  that  it 
was  sold  to  him  by  the  plaintiff  upon  the 
following  printed  warranty:  "The  Auto- 
Fedan  Hay  Press  is  sold  under  the  follow- 
ing guaranty  and  agreement:  That  every 
press  is  well  made  and  of  good  material. 
The  Auto-Fedan  Hay  Press  Company  agrees 
to  furnish  free  f.  o,  b.  ELansas  City  any 
parts  shown  to  be  defective  within  six 
months  from  the  date  of  sale;  that  if 
operated  according  to  printed  directions, 
with  proper  management,  it  will  do  more 
work,  with  the  same  exertion,  than  any 
two-horse-power  press  on  the  market;  that 
it  is  durable  and  easy  to  operate  with  a 


self- feed  that  actually  feeds;  that,  in  case 
purchaser  fails  to  operate  the  machine  sat- 
isfactorily, he  shall  notify  our  authorized 
agent  selling  him  the  press,  and  the  home 
office;  that,  if  said  agent  fails  to  make  the 
press  work  successfully,  that  the  home 
office  shall  have  opportunity  to  send  an  ex- 
pert to  make  the  machine  work  properly, 
imless  the  difficulty  is  of  such  nature  that 
they  advise  by  letter,  but,  if  the  Auto- 
Fedan  Hay  Press  Company  fails  to  make  it 
work  satisfactorily,  the  press  shall  be  taken 
back  and  the  purchase  price,  if  paid,  re- 
funded." Two  other  defenses  were  pleaded, 
and  a  demurrer  thereto  was  properly  sus- 
tained. The  defendant  prayed  judgment 
against  the  plaintiff  for  $50  not  including 


fails  in  this  regard  he  loses  all  remedy  on 
the  warranty). 

N.  D. — Gould  Balance  Valve  Co.  v. 
Herold,  26  N.  D.  287,  144  N.  W.  74  (holding 
that  where  there  is  a  provision  in  a  war- 
ranty clause  requiring  that  notice  shall  be 
given  the  seller  if  after  a  certain  test  the 
machine  sold  is  foimd  defective  or  proves 
not  capable  of  complying  with  the  warranty, 
the  giving  of  such  notice  is  a  condition 
precedent  to  the  right  to  enforce  any  liabil- 
ity for  breach  of  warranty  that  the  article 
is  made  of  good  material,  durable,  with 
good  care^  and,  when  properly  seated  and 
fitted  in  the  engine,  to  develop  certain 
power.  The  defect  alleged  in  this  case  re- 
lated to  the  working  qualities  of  the  article 
in  that  it  took  more  water,  and  steamed 
harder,  and  did  not  develop  as  much  power 
as  it  should  to  comply  with  the  warranty ) . 

S.  D. — Schager  v.  Dinneen,  —  S.  D.  — , 
144  N.  W.  719. 

Tex. — Shearer  v.  Gaar,  S.  ft  Co.  41  Tex. 
Civ.  App.  39,  90  S.  W.  684  (holding  that 
the  right  of  the  purchaser  to  assert  any 
claim  for  damages  for  a  breach  of  warranty 
is  lost  by  his  failure  to  complv  with  the  pro- 
vision of  the  contract  for  the  sale  of  the 
machine  warranted,  as  to  notice  of  defects 
disclosed  by  a  trial  thereof,  and  the  return 
of  the  property  if  the  seller  is  unable  to 
make  it  comply  with  the  warranties). 

C.  Aultman  &  Co.  v.  York,  1  Tex.  Civ. 
App.  484,  20  S.  W.  861  (holding  that  in 
order  to  be  entitled  to  rely  upon  a  breach 
of  warranty  where  the  contract  of  sale  re- 
quires notice  of  the  breach  and  a  return  of 
the  defective  part,  with  an  opportunity  to 
the  seller  to  remedy  the  same,  the  purchaser 
must  show  a  compliance  with  the  contract 
in  these  respects). 

Wis. — ^Northern  Electrical  Mfg.  Co.  v. 
Benjamin  Coal  Co.  116  Wis.  130,  92  N.  W. 
633  (holding  that  where  machinery  is  pur- 
chased under  an  agreement  that  if  the  pur- 
chaser claims  upon  starting  the  same  that 
in  any  way  it  does  not  comply  with 
the  terms  of  the  contract,  he  shall  notify 
the  seller,  stating  wherein  the  machine  is 
faulty,  it  becomes  his  duty  to  give  such  no- 
tice in  order  to  entitle  himself  to  rely  upon 
50  LJUi.(N.S.)  50 


any  warranties  contained  in  the  contract) ; 
Trapp  V.  New  Birdsall  Co.  99  Wis.  458,  76 
N.  W.  77  (holding  that  compliance  with 
provisions  of  the  contract  requiring  the 
buyer  to  give  notice  to  the  seller  of  defects 
in  the  machine  warranted  is  a  condition 
precedent  to  the  right  of  the  purchaser  to 
recover  on  the  warranty). 

j9.  Where  remedy  outnulative. 

Notice  of  defects  is  not  necessary  where 
the  remedy  prescribed  in  the  contract  of 
sale  for  breach  of  warranty  is  cumulative 
merely,  and  the  purchaser  does  not  seek  to 
take  advantage  of  it,  but  depends  upon  his 
ordinary  remedies  for  the  breach.  Oben- 
chain  v.  Roff,  29  Okla.  211,  116  Pac.  782. 

h.  To  entitle  purchaser  to  rescind. 

Where  the  purchaser  undertakes  to  pursue 
the  remedy  for  breach  of  warranty  given 
him  in  the  contract  of  sale,  whether  it  is 
held  to  be  exclusive  or  cumulative,  he  must 
substantially  comply  with  the  requirements 
thereof;  and  where  a  notice  of  the  breach  is 
stipulated  for,  the  giving  of  such  notice  is 
essential  to  the  right  of  the  purchaser  to 
avail   himself  of  the   remedy. 

Ga. — Beasley  v.  Huyett  ft  S.  Mfg.  Co.  92 
Ga.  273,  18  S.  E.  420;  Walker  ft  Rogers  v. 
Malsby  Co.  134  Ga.  399,  67  S.  E.  1039  (hold- 
ing that  a  warranty  of  an  engine  to  be  manu- 
factured of  good  material,  and  to  be  of  good 
workmanship,  that  by  proper  management 
it  would  perform  well,  and  that  if  the  en- 
gine did  not  perform  well,  because  of  general 
structural  defect,  the  seller  agreed  to  accept 
a  return  of  the  engine,  and  the  buyer  cov- 
enanted that  the  seller  should  not  be  liable 
for  claims  for  damages  or  failure  of  consid- 
eration, unless  such  claims  were  made  by 
registered  letter  to  the  seller  within  ten 
days  after  starting  the  engine, — cannot  be 
relied  upon  by  the  purchaser  to  establish 
failure  of  consideration,  where  notice  is 
not  given  within  the  prescribed  time  after 
starting  the  engine,  although  the  defect 
complained  of  is  that  the  engine  would  not 
perform  well,  and  that  this  was  due  to 
defective  material   and  workmanship,  and 
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claimfl  made  in  the  two  defenses  demurred 
to. 

Thereupon  the  plaintiff  filed  a  motion  to 
require  the  defendant  to  make  his  answer 
more  definite  and  certain  by  setting  up 
the  names  of  the  agents  or  employees  of 
the  plaintiff  to  whom  the  alleged  verbal  no- 
tice was  given,  also  to  state  the  time  and 
place  at  which  such  notice  to  the  employees 
was  given.  The  motion  was  sustained  as  to 
the  name  of  the  person  to  whom  notice  was 
given,  but  overruled  as  to  the  remainder  of 
the  motion.  Thereupon  the  defendant 
amended  his  answer  by  interlineation  as 
follows,  "to  wit,  one  Mr.  Ross,  whose  first 
name  is  to  the  defendant  unknown,  who 
was  acting  as  the  authorized  agent  of  plain- 
tiff.**    The  ruling  on  this  motion  was  er- 


roneous. It  was  necessary  to  the  defense 
that  the  appellee  show  reasonable  diligence 
in  notifying  the  appellant  of  any  claimed 
failure  in  the  warranty,  to  give  appellant 
a  reasonable  opportunity  to  remedy  the 
defect,  if  any  existed.  There  appears  fo 
be  no  evidence  of  any  interview  between 
the  appellee  and  the  agent,  Ross,  until 
about  thirteen  months  after  the  purchase 
of  the  hay  press,  and  about  the  time  the 
appellee  claims  to  have  notified  Ross  that 
the  machine  was  his  or  the  company's. 

There  was  evidence  that  there  were  hay 
presses  on  the  market  of  different  sizes; 
that  the  press  in  question  was  of  the  small- 
er size  and  was  designed  to  make  a  bale  of 
reasonable  size,  but  smaller  than  the  large 
presses  were  designed  to  make;  also  that, 


to  the  fact  that  in  its  casting  the  align- 
ment was  not  straif^ht,  and  the  eccentric  rod 
repeatedly  broke  because  of  the  improper 
structural  condition  of  the  engine) ;  J.  I. 
Case  Threshing  Mach.  Co.  v.  Cook,  7  Qa. 
App.  631,  67  S.  £.  890. 

Idaho— Murphy  v.  Russell,  8  Idaho,  133, 
67  Pac.  421. 

Ind. — A.  D.  Baker  Co.  v.  Cornelius,  47 
Ind.  App.  1,  93  N.  E.  686  (holding  that 
where  the  purchaser  claims  to  rescind  under 
the  contract  for  breach  of  warranty,  it  is 
necessary  for  him  to  show  such  acts  on  his 
part  as  constitute  a  substantial  compliance 
with  the  conditions  stipulated  therein  upon 
which  that  right  depends). 

Iowa— White  v.  'SiilleT,  132  Iowa,  144,  8 
L.R.A.(N.S.)  727,  109  N.  W.  466,  same  case 
prior  appeal,  105  N.  W.  993  (holding  that 
where  the  purchaser  of  an  animal  attempts 
to  avail  himself  of  the  terms  of  the  contract 
of  sale,  which  permits  the  return  of  the  ani- 
mal if  it  is  not  as  represented,  and  the  sub- 
stitution therefor  of  another  animal  meet- 
ing the  warrantv,  he  must  comply  with  the 
conditions  attacned  to  the  remedy). 

Ky. — ^Lucille  Min.  Co.  v.  Fairbanks,  27 
Ky.  L.  Rep.  1100,  87  S.  W.  1121;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Patterson,  137  Ky. 
180,  125  S.  W.  287;  Huber  Mfg.  Co.  v. 
Piersall,  150  Ky.  307,  150  S.  W.  341 ;  Davis 
V.  J.  I.  Case  Threshing  Mach.  Co.  26  Ky.  L. 
Rep.  235,  80  S.  W.  1145;  Frick  Co.  v.  Mor- 
gan, 24  Ky.  L.  Rep.  836,  69  S.  W.  1072 
(holding  that  notice  of  defects  is  necessary 
in  order  to  entitle  the  purchaser  to  defend 
an  action  for  the  purchase  price  on  the 
ground  that  machinery  failed  to  work  sat- 
isfactorilv,  where  by  the  terms  of  the  con- 
tract such  a  notice  is  stipulated  for): 

And  it  has  been  held  that  where  the  pur- 
chaser of  a  machine  agrees  that  if  it  proves 
defective  he  will  give  prompt  notice  to  the 
seller,  and  allow  him  time  to  make  good  the 
defects,  and  if  the  defect  is  not  then  reme- 
died he  will  return  it  to  the  seller,  the  pur- 
chaser is  not  entitled  to  return  the  article 
for  a  defect  therein  which  he  has  not  given 
the  seller  an  opportunity  to  remedy,  and 
he  cannot  resist  the  payment  of  the  purchase 
price  because  of  such  defect.  Osoorne  v. 
Travlor,  8  Ky.  L.  Rep.  359. 
50  *L.R.A.(N.'8.) 


Neb.— Smith  y.  Bvans,  13  Neb.  314,  14  N. 
W.  406  (holding  that  where  a  purchaser  is 
required  to  give  notice  of  the  failure  of  a 
machine  to  comply  with  the  warranty,  and 
does  not  do  so,  and  he  abandons  the  ma- 
chine, he  cannot  depend  upon  a  breach  of 
the  warranty  as  a  defense  to  an  action 
against  him  for  the  purchase  price) ;  Nich- 
ols &  S.  Co.  V.  Miller,  76  Neb.  809,  107  N. 
W.  1010. 

N.  D. — Hanson  v.  Lindstrom,  16  N.  D. 
684,  108  N.  W.  798  (holding,  without  set- 
ting  forth  the  form  of  the  warranty,  that 
the  right  of  the  purchaser  to  defend  an 
action  for  the  purchase  price  of  machinery 
sold  under  a  contract  requiring  notice  to 
the  seller  of  defects  therein  depends  upon 
his  proving  that  such  notice  was  given ) . 

S.  D. — ^Acme  Harvesting  Mach.  Co.  v. 
Barkley,  22  8.  D.  428,  118  N.  W.  690; 
Northwest  Thresher  Co.  v.  Mehlhoff,  23  S. 
D.  476,  122  N.  W.  428. 

Tenn. — ^Lewis  v.  Hubbard,  1  Lea,  436,  27 
Am.  Rep.  775  (holding  that  where  by  the 
terms  of  a  warranty  a  machine  is  fully 
guaranteed  to  do  superior  work,  to  be  of 
good  material  and  durable  with  proper  care, 
and  there  is  a  clause  that  if  the  machine 
does  not  bear  the  warranty  after  a  reason- 
ble  trial  the  sellers  shall  be  notified,  and  if 
they  fail  to  make  the  machine  work 
well,  or  do  not  furnish  another  that  will 
answer  the  guaranty,  it  may  be  returned, 
the  purchaser  cannot  after  a  trial  abandon 
the  machine  for  a  breach  of  the  warranty 
without  notice  to  the  sellers,  and  without 
giving  them  an  opportunity  to  repair  the 
defectis  or  supply  another  machine,  and  at 
the  same  time  require  them  to  make  good 
the  actual  purchase  price,  although  there  is 
evidence  offered  that  the  machine  is  worth- 
less). 

Tex. — Swann  Bros.  v.  Lowe,  4  Tex-  App. 
Civ.  Cas.  (Willson)  626, 18  S.  W.  789  (hold- 
ing that  where  the  purchaser  undertakes  to 
rescind  for  breach  of  warrantv  he  must 
comply  with  the  provisions  of  the  contract 
authorizing  such  rescission;  he  cannot  re- 
tain the  machine,  and,  when  sued  for  the 
price,  then  allege  a  breach  of  warranty  and 
seek  a  rescission  of  the  contract  because 
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when  the  larger  sized  bales  were  made 
upon  this  press,  the  draught  on  the  team 
was  very  heavy.  The  appellee  himself  tes- 
tified that  the  machine  ran  easy  enough  in 
making  a  60  or  65  pound  bale,  but  very 
heavy  in  making  an  80  or  86  pound  bale. 

The  contract  of  warranty  is  silent  as  to 
the  size  of  the  bales  in  the  making  of 
which  the  machine  was  warranted  to  "do 
more  work  with  the  same  exertion  than 
any  two-horse-power  press  on  the  market." 
In  this  situation  it  is  to  be  presumed  that 
the  machine  was  to  be  used  to  make  bales 
of  the  size  which  it* was  designed  to  make, 
provided  the  machine  was  designed  to 
make  a  bale  of  ordinary  or  fair  size.  There 
is  no  evidence  that  a  60  or  65  pound  bale  is 
not  one  of  an  ordinary  or  fair  size. 


The  appellant  requested  the  court  to  in- 
struct the  jury,  in  substance,  that,  to  entitle 
the  defendant  to  rescind  ihe  contract,  he 
must  return,  or  offer  to  return,  the  prop- 
erty within  a  reasonable  time,  and  that  if 
the  appellee  kept  and  operated  the  hay 
press,  knowing  it  did  not  comply  with  the 
warranty,  from  July  or  August,  1909,  to  the 
latter  part  of  the  summer  of  1910,  without 
offering  to  return  it,  the  verdict  should  be 
for  the  plaintiff  for  the  unpaid  portion  of 
the  purchase  price.  This  request  was  re- 
fused. There  being  no  allegation  that  the 
appellee  was  induced  to  keep  the  machine 
by  the  promise  of  the  appellant  or  its 
agent  that  it  would  or  could  make  the  ma- 
chine work  satisfactorily,  we  think  this  in- 
struction should  Have  been  given. 


thereof) ;  Equitable  Mfg.  Co.  v.  Stevens,  — 
Tex.  Civ.  App.  — ,  60  S.  W.  350. 

Can.— <:;ockshutt  ▼.  Mills,  7  Terr.  L.  Rep. 
397. 

o.  As  affected  by  presence  of  agent  at 
trial  of  article. 

Where  the  agent  of  the  seller  is  present 
at  the  trial  of  the  machine,  and  knows  that 
it  does  not  work  well,  the  purchaser  need 
not  give  the  notice  stipulated  in  the  con- 
tract to  the  effect  that  if  upon  trial  the 
machine  shall  fail  to  perform  as  warranted, 
the  purchaser  shall  notify  the  seller  of  this 
fact,  etc.  Seiberling,  J.  F.  &  Go.  v.  Tatlock, 
13  Ind.  App.  345,  41  N.  E.  841;  Burke  v. 
Keystone  Mfg.  Co.  19  Ind.  App,  556;  48  N. 
E.  382;  Peterson  v.  Walter  A.  Wood  Mowing 
&  Reaping  Mach.  Co.  97  Iowa,  148,  69  Am. 
St.  Rep.  399,  66  N.  W.  96;  Sandwich  Mfg. 
Co.  V.  Trindle,  71  Iowa,  600,  33  N.  W.  79. 

And  personal  knowledge  of  the  agent  that 
the  machine  sold  by  him  fails  to  do  good 
work  renders  unnecessary  any  written  no- 
tice to  him  of  such  fact,  although  such  no- 
tice is  required  by  the  terms  of  the  contract 
of  sale.  First  Nat  Bank  v.  Dutcher,  128 
Iowa,  413,  1  L.RJ^.(N.S.)  142,  104  N.  W. 
497. 

It  has  been  asserted  that  the  mere  fact 
that  employees  of  the  seller  appeared  in  re- 
sponse to  the  purchaser's  complaint,  and 
attempted  to  remedy  defects  in  the  machin- 
ery, does  not  relieve  the  purchaser  from  the 
obligation  of  the  independent  stipulation 
that  a  specified  use  of  the  machinery  with- 
out complaint  should  be  a  waiver  of  any 
claim  under  the  warranty.  In  other  words, 
after  the  workmen  of  the  seller  have  at- 
tempted to  cure  the  defects  complained  of. 
the  purchaser  has  a  specified  time  within 
which  to  return  the  machinery,  and  if  he 
does  not  avail  himself  of  this  opportunity, 
but,  on  the  contrary,  uses  the  machinery 
for  a  long  period  oi  time  without  offer  to 
return  it,  his  remedy  for  breach  of  warranty 
is  lost.  Massillon  Engine  &  Thresher  Co.  v. 
Schirmer,  —  Iowa,  —,93  N.  W.  699.  The 
warranties  contained  in  the  contract  are 
not  set  forth  in  the  opinion;  the  court  ap- 


parently  regarding  them  as  immaterial,  on 
the  theory  that  the  clause  as  to  the  return 
of  the  machinery  and  the  continued  use 
thereof  covered  all  the  warranties.  On  re- 
hearing, 122  la.  699,  98  N.  W.  604,  the  fore- 
going opinion  was  withdrawn  by  the  court, 
and  it  was  held  that  the  conduct  of  the 
seller's  agents  and  experts,  in  attempting 
to  make  the  machine  work,  and  insisting 
that  the  purchaser  keep  it,  and  in  promis- 
ing that  it  eventually  would  be  made  to 
comply  with  the  warranty,  constituted  a 
waiver  of  the  provision  for  the  return  of 
the  machine,  and  such  waiver  carried  with 
it  the  provision  that  continued  possession 
of  the  machine  would  be  conclusive  evidence 
that  it  fulfilled  the  warranty. 

d.  As  affected  "by  voltmtary  attempt  by 
agent  of  seller  to  remedy  defect. 

And  such  notice  is  also  unnecessarv  where 
the  agent  of  the  seller,  with  actual  notice 
of  the  machine's  defective  condition,  volun- 
tarily inspects  it  and  attempts  to  put  it  in 
order.  Springfield  Engine  &  Thresning  Co. 
Iv.  Kennedy,  7  Ind.  App.  502,  34  N.  E.  856; 
Nichols  &  S.  Co.  V.  Wiedemann,  72  Minn. 
344,  75  N.  W.  208,  76  N.  W.  41;  Flatt  v. 
D.  M.  Osborne  k  Co.  33  Minn.  98,  22  N.  W. 
440;  J.  I.  Case  Threshing  Mach.  Ca  v.  Qid- 
ley,  28  S.  D.  101,  132  N.  W.  711. 

Notice  of  defects  need  not  be  given  where 
the  manager  of  the  branch  office  of  the  sellei; 
personally  undertook  to  make  the  defective 
machine  work  well  after  it  had  failed  to  do 
so.  Champion  Mach.  Co.  v.  Mann,  42  Kan. 
372,  22  Pac.  417. 

Where,  after  notice  to  the  seller  of  de- 
fects in  the  machine,  it  was  repaired  by  his 
agent,  and  upon  a  subsequent  breaJc  it  was 
again  sent  to  the  agent  for  repairs,  the  lat- 
ter's  possession  of  the  machine  is  sufficient 
notice  of  the  defect  therein,  Henderson  v. 
Almond,  22  Qa.  366. 

e.  As  affected  by  extension  of  time. 

Where  the  consideration  of  notes  given  by 
the  purchaser  of  a  machine,  which  at  that 
time  had  failed  to  fulfil  the  warranty  there- 
of, was  the  a^eement  b^  the  9eUer  th(^t  t^^ 
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The  court,  however,  did  give  instruotion 
No.  4,  which  is  as  follows:  "You  are  in- 
structed that  if  the  hay  press  in  question 
in  this  case  did  not  comply  with  the  war- 
ranty, and  that  the  defendant  honestly  be- 
lieved that  it  did  not  so  comply,  the  de- 
fendant would  have  the  right  to  return,  or 
offer  to  return,  the  same  to  the  plaintiff  or 
its  duly  authorized  agent,  if  said  machine 
did  not  comply  with  said  warranty,  and  to 
have  the  contract  of  purchase  rescinded  or 
canceled,  but,  under  such  circumstances,  it 
would  be  defendant's  duty  to  return,  or  so 
offer  to  return,  the  machine  with  a  reason- 
able promptness  after  having  used  the  ma- 
chine for  such  reasonable  time  as  would  be 
required  to  g^ve  the  machine  a  fair  test;  and 
if  the  defendant  failed  to  return  the  ma- 


chine or  offer  to  return  the  same  within 
such  reasonafile  time  after  having  discov- 
ered its  defects  and  that  it  failed  to  comply 
with  the  warranty,  and  if  he  failed  to  do 
so,,  he,  defendant,  would  thereby  waive  the 
defects  in  said  machine  and  waive  the  con- 
ditions and  terms  of  the  warranty,  unless 
the  delay  of  defendant  in  returning  the 
machine  or  offering  to  return  the  machine, 
and  thereby  rescinding  the  contract,  was 
occasioned  by  the  promise  of  plaintiff  or  its 
agents  to  fix  the  machine  so  that  the  same 
would  work.  In  transactions  of  this  kind, 
both  parties  are  required  to  act  in  good 
faith,  and  neither  can  be  permitted  to  take 
advantage  of  his  wrong." 

In  his  testimony  as  a  witness,  the  appel- 
lee does  not  testify  that  any  agent  request- 


machine  should  be  repaired  without  expense 
to  the  purchaser,  and  put  in  ordinary  work- 
able condition,  and  if  not  it  would  be  taken 
back  and  the  notes  surrendered,  and,  where 
the  seller  does  not  attempt  to  put  the  ma- 
chine in  workable  condition,  it  is  not  in- 
cumbent on  the  purchaser  to  return  it  or  to 
give  notice  of  the  rescission  of  the  contract. 
Warder  B.  &  G.  Co.  v.  Myers,  70  Neb.  15, 
96  N.  W.  992. 

Notice  is  not  necessary  where  the  seller 
agreed  to  make  the  machine  work  satis- 
factorily and  it  was  sold  under  a  warranty 
that  it  would  perform  its  work  as  well  as 
any  binder  manufactured,  and  if  it  failed  to 
work  well  on  trial  notice  must  be  given  and 
time  allowed  a  man  to  put  it  in  order,  since 
under  this  agreement  the  seller  in  the  first 
place,  and  without  notice  or  request,  agreed 
to  make  the  machine  work  satisfactorily; 
and  where  no  attempt  was  made  on  his  part 
in  this  regard  he  hsid  no  right  of  action  for 
the  piurchase  price.  Aultman,  M.  &  Co.  v. 
Stichler,  21  Neb.  79,  31  N.  W.  241. 

It  has  been  held  that,  even  where  the 
agent  of  the  seller  agrees  that  the  seller 
will  repair  the  machine  if  the  purchaser  will 
settle  therefor,  and  the  purchaser  settles  in 
reliance  thereon,  it  is  nevertheless  incum- 
bent upon  the  purchaser  to  give  the  seller 
notice  of  the  repairs  he  needs,  and  he  can- 
not continue  to  use  the  machine  for  two  sea- 
sons, and  then  defend  upon  the  ground  of  a 
'breach  of  this  agreement.  Guhy  v.  Nichols 
&  S.  Co.  33  Ky.  L.  Rep.  237,  109  S.  W.  1190. 

In  order  to  rely  upon  a  breach  of  war- 
ranty, the  provisions  of  the  contract  of  sale 
as  to  notice  must  be  complied  with,  and 
where  the  purchaser  keeps  the  machinery 
after  it  has  once  been  repaired  by  the  sell- 
er's agent,  and  makes  no  further  complaint  in 
regard  thereto,  he  cannot,  when  sued  for  the 
purchase  price,  successfully  interpose  as  a 
defense  the  plea  of  total  failure  of  consider- 
ation. J.  L  Case  Threshing  Mach.  Co.  y. 
Hall,  32  Tex.  Civ.  App.  214,  73  S.  W.  835. 

An  agreement  between  the  seller  and  the 
purchaser  for  another  trial  of  the  machine 
the  next  year,  at  most  only  operates  to  ex- 
tend the  time  for  the  purchaser  to  test  the 
machine;  and  if  upon  this  further  test  the 
50  L.B^.(N.S,) 


machine  still  fails  to  give  satisfaction,  it  is 
the  duty  of  the  purchaser  to  give  the  seller 
notice  at  once,  to  the  end  that  the  latter 
may  have  the  stipulated  opportunity  to 
cure  the  defect  or  supply  a  new  machine. 
Lewis  V.  Hubbard,  1  Lea,  436,  27  Am.  Rep. 
775. 

/.  Effect  of  inabiUty  to  ascertain  nature 

of  defect. 

The  inability  of  the  purchaser  to  deter- 
mine what  the  defect  is  does  not  obviate  the 
necessity  of  giying  notice  to  the  seller  that 
the  machine  \i  defective  and  does  not  work, 
where  by  the  contract  he  agrees  to  give  no- 
tice of  defective  or  damaged  parts.  Zim- 
merman Mfg.  Co.  v.  Dolph,  104  Mich.  281,  62 
N.  W.  339. 

//.  Form  and  eufficiency  of  notice. 

The  requirement  of  the  contract  that  no- 
tice shall  be  given  by  the  purchaser  to  the 
seller,  stating  in  what  P&^s  and  wherein 
the  machine  fails  to  fulfil  the  warranty,  is 
sufficiently  complied  with  where  the  defect 
is  claimed  to  be  in  the  separator,  if  the  pur- 
chaser notifies  the  seller  thai  the  separator 
will  not  thresh  and  save  the  grain.  Wo- 
mack  V.  J.  I.  Case  Threshing  A&ch,  Co.  62 
Wash.  661,  114  Pac.  509. 

A  notice  to  the  seller  that  neither  the 
purchaser  nor  the  seller's  agents  have  been 
able  to  operate  the  machine  at  all  except  for 
a  little  while  at  a  time,  and  that  it  would 
do  only  a  small  quantity  of  work  per  day, 
but  that  the  purchaser  was  unable  to  say 
why  it  did  not  work,  is  a  sufficient  notice 
of  defects,  it  being  obvious  that  the  pur- 
chaser gave  as  specific  notice  as  he  was  able 
to.  Kohl  V.  Bradley,  C.  &  Co.  130  Wis.  301, 
110  N.  W.  266. 

Where  notice  of  breach  of  warranty  is 
required  to  be  given-  to  the  seller  and  his 
agent,  stating  particularly  the  parts  and 
wherein  they  fail  to  fill  the  warranty,  notice 
that  the  machine  failed  to  clean  the  grain 
without  wasting  it  is  sufficient.  Nichols  & 
S.  Co.  V.  Charlebois,  10  N.  D.  446,  88  N.  W. 
80. 

A  letter  by  the  purchasers  to  the  aelleri  in 
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ed  h^m  to  keep  the  machine  to  give  the  op- 
portunity to  make  it  work  right.  The  ap- 
pellee does  testify  that  at  one  time  he 
wrote  the  company  about  the  draught,  and 
they  told  him  to  keep  the  machine;  that 
they  would  send  another  man.  In  reply  to 
a  question  as  to  what  time  that  occurred, 
he  said  he  could  not  tell. 

The  jury,  in  answer  to  special  questions 
requested  by  appellant,  found,  among  others, 
the  following  facts: 

Q.  3.  How  long  after  the  defendant  dis- 
covered the  defects  in  said  hay  press  did  he 
keep  and  use  said  hay  press  T 

A.  About  thirteen  months. 

Q.  6.  Did  the  defendant  ever  tender  back 


the  hay  press  before  September,  or  the  time 
Mr.  W.  F.  Ross  was  at  his  premises? 

A.  No. 

Q.  6.  Did  the  defendant  discover  the  de- 
fects  he  claims  in  the  hay  press  before  he 
paid  the  $50  in  November,  1900? 

A.  Yes. 

Q.  9.  Did  the  defendant  ever  make  any 
tender  of  the  hay  press  back  to  any  per- 
son authorized  to  receive  it,  and  demand 
his  note  and  payment  back  before  the  ma- 
turity of  the  note  mentioned  in  question '8; 
if  so,  when  and  to  whom  t 

A.  No. 

One  witness  testified  that  in  January  or 
February,  1000,  the  appellee  used  the  ma- 


which  it  is  stated  that  they  have  been  un- 
able to  get  the  nuichine  to  perform  the 
work  which  it  was  bought  to  do,  is  not  a  rea- 
sonable compliance  with  a  condition  requir- 
ing notice  to  the  seller  by  the  purchaser 
stating  wherein  the  machine  is  faulty. 
Northern  Electrical  Mfg.  Co.  v.  Benjamin 
Coal  Co.  116  Wis.  130,  02  N.  W.  663. 

Where  a  contract  for  the  sale  of  a  ma- 
chine requires  that  notice  of  breach  of  war- 
ranty be  given,  and  also  that  the  purchaser 
shall  give  complete  information  by  answer- 
ing all  questions  asked  by  the  seller,  sub- 
stantial answers  to  the  questions  are  all 
that  is  required;  and  where,  instead  of  an- 
swering several  questions  in  detail,  the  pur- 
chaser wrote  across  the  top  of  the  blank 
containing  the  questions,  that  he  had  put 
the  article  on  exactly  according  to  the  di- 
rections given  with  it,  it  was  held  to  be  a 
question  for  the  jury  under  all  the  circum- 
stances whether  or  not  the  answer  was  a 
substantial  compliance  with  the  require- 
ment. Gould  Balance  Valve  Co.  v.  Herold, 
26  N.  D.  287,  144  N.  W.  74. 

That  the  sufficiency  of  a  notice  of  defects 
may  be  a  question  of  fact  for  the  jury, 
rather  than  one  of  law  for  the  court,  is  also 
the  holding  in  Reeves  ft  Co.  v.  Younglove, 
—  Iowa,  — ,  146  N.  W.  502. 

///.  When  notice  to  he  given. 

Where  by  the  terms  of  the  contract  notice 
IS  required  to  be  given  immediately  after 
the  trial,  the  purchaser  must  act  promptly 
in  giving  his  notice  after  the  time  for  trial 
has  passed;  and  whether  or  not  he  did  so 
act  is  a  question  for  the  jury  in  view  of  all 
the  facts  of  the  case.  McCormick  Harvest- 
ing Mach.  Co.  T.  Brower,  88  Iowa,  607,  55  N. 
W:637. 

In  Russell  y.  Murdock,  70  Iowa,  101,  18 
Am.  St.  Rep.  348,  44  N.  W.  237,  the  con- 
tract for  the  sale  of  a  machine  contained  a 
provision  that  if  said  machinery,  or  any 
part  thereof,  shall  fail  to  fill  this  warranty 
within  ten  days  of  first  use,  written  notice 
shall  be  given,  and  if  the  defective  machine 
cannot  be  made  to  fill  the  warranty  it  may 
be  returned,  and  another  machine  will  be 
50  L.R.A.(N.S.) 


substituted,  or  money  and  notes  to  the 
amount  represented  by  the  defective  ma- 
chine shall  be  returned,  and  no  further  claim 
made  on  the  seller;  together  with  a  provi- 
sion that  the  continued  possession  or  use  of 
the  machine  after  the  time  named  above 
shall  be  conclusive  evidence  that  the  war- 
ranty has  been  fulfilled  to  the  satisfaction 
of  the  purchaser,  who  agrees  to  make  no 
further  claim  on  the  seller  under  the  war- 
ranty. In  an  action  for  the  purchase  price 
the  defendant  was  denied  the  right  to  coun- 
terclaim damages  for  a  breach  of  the  war- 
ranty, on  the  ground  that  he  did  not  give 
notice  of  the  failure  of  the  machinery  to  fill 
the  warranty  within  the  time  prescribed  in 
the  contract,  and  continued  in  possession 
and  used  it  after  the  expiration  of  the  time 
for  its  return.  The  court  said  that  this, 
by  the  terms  of  the  contract,  operated  as 
conclusive  evidence  of  the  fulfilment  of  the 
warranty  to  the  satisfaction  of  the  defend- 
ant; that  this  condition  could  not  be  disre- 
garded, but  must  be  enforced,  and  under  it 
the  purchaser  could  set  up  no  claim  for  a 
breach  of  the  warranty. 

Notice  of  defects  need  not  be  given  dur- 
ing the  time  allowed  for  a  trial  of  the  ma- 
chine, where  the  contract  requires  immedi- 
ate notice  if  upon  one  week's  trial  the  ma- 
chine should  not  work  well.  Holt  Mfg.  Co. 
V.  Dunnigan,  22  Wash.  134,  60  Pac.  128. 

In  Gaar,  S.  &  Co.  v.  Stark,  —  Tenn.  — ,  38 
S.  W.  140,  a  provision  in  a  contract  for  the 
sale  of  a  machine,  that  if  it  should  not, 
within  one  week  from  the  time  of  starting, 
perform  as  warranted,  the  purchaser  agreed 
to  notify  the  seller  and  also  the  agent,  is 
construed  to  mean  that  if,  after  a  trial  of  a 
week,  the  machine  did  not  meet  the  war- 
ranty, notice  would  be  given  within  a  rea- 
sonable time,  and  not  to  require  that  the  no- 
tice be  given  within  the  week. 

Where  the  contract  stipulates  for  a  notice 
if,  upon  trial  for  a  designated  time,  the  ma- 
chine does  not  work  well,  a  notice  is  pre- 
mature, and  hence  ineffectual,  if  given  be- 
fore  the  completion  of  the  trial.  McCor- 
mick Harvesting  Mach.  Co.  v.  Brower,  supra. 

But  it  has  been  held  that  a  provision  that 
if  said  machinery,  or  any  part  thereof,  shall 
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chine  in  pressing  76  tons  of  hay  for  tiie 
witness  and  his  father. 

The  jury  also  returned  the  following  an- 
swers to  special  question!  requested  by  the 
appellee: 

(1)  After  defendant  discovered  that  the 
hay  press  in  question  woula  not  work  satis- 
factorily, did  the  plaintiff,  from  time  to 
time,  send  out  its  agents  to  fix  said  hay 
press  so  it  would   work? 

Ans.  Yes. 

(2)  Were  said  agents  sent  out  by  the 
plaintiff,  from  time  to  time,  while  defend- 
ant had  said  hay  press  in  his  possession,  to 
fix  said  machine  for  the  purpose  of  induc- 
ing defendant  to  keep  said  machine? 

Ans.  Yes. 


(3)  Before  said  agents  eame  out  to  Hx 
said  hay  press,  did  defendant  complain  to 
plaintiff  and  its  authorized  agents  concern- 
ing the  working  of  said  hay  press  T 

Ans.  Yes. 

(4)  Did  plaintifTs  main  expert  fail  to 
make  said  hay  press  work  according  to  its 
guaranty? 

Ans.  Yes. 

(6)  If  you  answer  the  last  question, 
"Yes,"  state  whether  defendant  immediately 
after  such  expert  failed  to  nuike  such  hay 
press  work  according  to  the  guaranty,  he 
offered  to  return  said  hay  press  to  the  plain- 
tiff or  its  authorized  agentt 

Ans.  Yes. 

As  shown  by  answers  to  questions  8  and 


fail  to  All  the  warranty  within  five  days  of 
first  use,  written  notice  shall  be  given,  re- 
quires the  test  and  written  notice  within 
the  first  five  days'  use  of  the  machine,  and 
constitutes  a  condition  precedent  to  be  per- 
formed by  the  purchaser  before  any  liabili- 
ty whatever  shall  attach  to  the  seller  on 
account  of  his  warranties.  Kingman  v. 
Schulenberger,  64  Mo.  App.  648;  Kingsland 
&  D.  Mfg.  Co.  V.  Board  Bros.  00  Mo.  App. 
663. 

Where  the  contract  of  sale  provides  that 
if  in  six  days  from  the  dav  of  its  first  use 
the  machinery  fails  to  fill  the  warranty, 
written  notice  shall  be  given,  and  there  is 
also  a  provision  that  failure  to  return  the 
machine  within  six  days  from  the  day  of  its 
first  use  shall  be  conclusive  evidence  of  the 
fulfilment  of  the  warranty,  and  full  satis- 
faction of  the  purchaser,  the  two  provisions 
are  inconsistent,  and  will  be  construed  as  en- 
titling the  purchaser  to  all  of  six  days  after 
the  first  use  within  which  to  discover  de- 
fects; and  it  is  sufficient  if  notice  of  defects 
is  thereafter  given.  Reeves  v.  Block,  —  S. 
D.  — ,  139  N.  W.  780. 

The  time  for  the  purchaser  to  give  notice 
of  the  failure  of  the  machine  to  work  upon 
trial  does  not  commence  to  run  while  the 
seller's  agents  are  trying  to  make  the  ma- 
chine work,  but  begins  to  run  only  when 
they  cease  their  efforts  in  this  regard. 
Wood  Reaping  &  Mowing  Mach.  Go.  v.  Smith, 
60  Mich.  665,  46  Am.  Rep.  67,  16  N.  W.  906. 

The  time  for  giving  notice  does  not  begin 
to  run  until  the  expiration  of  the  time 
fixed  for  a  test  of  the  machine.    Ibid. 

A  provision  for  immediate  notice  does  not 
mean  the  shortest  time  possible  in  which 
notice  can  be  given;  the  terms  must  receive 
a  sensible  interpretation,  an  interpretation 
favorable  to  the  general  object,  and  con- 
sistent with  the  surrounding  conditions. 
Allowance  should  be  made  for  the  engage- 
ments of  the  parties,  the  distance  between 
them,  the  facility  for  communication,  and 
any  other  incident  having  a  bearing.  No 
greater  despatch  can  be  required  than  is 
fairly  just  and  reasonable  in  view  of  all  the 
circumstances.     Ibid. 

In  Harrison  v.  Russell,  12  Idaho,  624,  87 
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Pac.  784,  it  is  held  that  the  clause  that  con- 
tinued possession  or  use  of  the  machinery 
for  a  fixed  time  shall  be  conclusive  evidence 
that  the  warranty  is  fulfilled  must  be  read 
and  ccmstrued  in  the  light  of  the  purposes 
for  which  it  was  used  and  the  circumstances 
under  which  it  was  employed;  and  it  is 
pointed  out  that  it  could  not  have  been  the 
fair  intention  of  either  of  the  parties  that 
the  purchaser  should,  for  the  purpose  of  the 
warranty,  be  considered  in  possession  of  the 
property  until  such  time  as  they  might  have 
the  property  at  a  place  where  it  would  be 
possible  to  use  it;  and  it  could  not  be  said 
that  the  period  for  giving  notice  would  com- 
mence to  run  from  the  time  of  the  receipt 
of  the  machinery  from  the  warehouse,  if  as 
a  matter  of  fact  the  purchaser,  to  the 
knowledge  of  the  seller,  would  have  to 
transport  the  machinery  a  long  distance 
across  a  mountainous  region  in  order  to 
reach  the  community  where  he  lived  and 
expected  to  use  it;  and  upon  the  construc- 
tion of  the  contract  as  to  enect  of  possession 
the  court  disapproves  of  the  language  used 
in  Murphy  v.  Russell,  8  Idaho,  133,  67  Pac 
421. 

Where  a  machine  was  sold  as  a  combined 
reaper  and  mower,  it  was  held  that  the  pur- 
chaser need  not  give  notice  of  defects  until 
after  he  had  tried  it  both  as  a  reaper  and  as 
a  mower,  although  the  stipulation  as  to  no- 
tice of  defects  required  notice  upon  one 
day's  trial  if  the  machine  failed  to  work 
well.    McCormick  v.  Basal,  60  Iowa,  623. 

Where  the  contract  requires  the  purchaser, 
within  a  specified  time  after  the  first  use 
of  the  machine,  to  give  notice  of  any  de- 
fects therein,  he  is  not  thereby  precluded 
from  i^iving  notice,  after  the  expiration  of 
this  time,  of  defects  not  before  disclosed. 
Gaar,  S.  &  Co.  v.  Hill,  20  Ky.  L.  Rep.  1325, 
49  S.  W.  202. 

In  Nichols  &  S.  Ck>.  v.  Maxson,  76  Kan. 
607,  92  Pac.  645,  it  was  held  that  where  a 
contract  for  the  sale  of  machinery  contained 
a  warranty  that  the  machinery  was  well 
made,  of  good  materials,  and  with  proper 
management  capable  of  doing  well  the  work 
for  which  the  machine  was  made  and  sold, 
and  also  a  stipulation  that  if  within  five 
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6,  requested  by  appellant,  this  was  thirteen 
months  after  the  purchase. 

In  Weybrich  v.  Harris,  31  Kan.  92,  1  Pac. 
271,  it  was  said:  ''Where  personal  proper- 
ty, such  as  a  mowing  or  reaping  machine,  is 
Bold  with  a  warranty,  and  there  is  a  breach 
of  that  warranty,  the  property  sold  not  be- 
ing as  represented  and  warranted  by  the 
yendor,  the  purchaser  has  two  remedies:  (1) 
He  may  return  the  property  and  rescind 
the  contract;  or  (2)  he  may  affirm  the  con- 
tract and  sue  for  damages  for  the  breach  of 
warranty.  In  the  latter  case,  he  affirms 
the  contract,  and  the  amount  which  is  then 
prima  facie  due  the  vendor  is  not  the  rea- 
sonable value  of  the  machine,  but  the  con- 
tract price,  and  the  only  reduction  is  that 


which  results  from  the  breach  of  warranty." 
Syl.  If  1. 

This  doctrine  has  been  repeatedly  reaf- 
firmed in  this  court,  and  is  the  settled  law 
of  the  state  on  the  subject.  Ordinarily  it 
is  said  to  be  a  question  of  faot  whether  the 
purchaser  returned,  or  offered  to  return,  the 
property  within  a  reasonable  time,  but  in 
the  Weybrich  Case,  supra,  Mr.  Justice 
Brewer,  in  writing  the  opinion,  used  this 
language:  ''In  the  case  at  bar,  as  the  pur- 
chasers retained  the  header  and  used  it,  not 
only  during  the  seasons  of  1880,  but  also 
during  those  of  1881  and  1882,  they  clearly 
abandoned  the  remedy  by  rescission  of  con- 
tract. A  purchaser  cannot  retain  and  use 
property,  and  at  the  same  time  say  he  re- 
pudiates and  rescinds  the  contract  to  pur- 


days  from  its  first  use  the  machine  failed  to 
fulfil  the  warrantjjr  written  notice  should 
immediately  be  given  to  the  seller,  this 
stipulation  only  required  the  purchaser  to 
ffive  notice  of  the  defects  within  five  days 
from  the  first  opportunity  to  discover  what 
defects  existed,  and  that  where  the  machine 
worked  satisfactorily  in.  wheat  and  oats,  but 
later  on,  and  after  five  days  from  the  first 
use  thereof,  it  was  attempted  to  use  it  to 
thresh  flax  and  alfalfa,  and  it  did  not  work 
in  grain  of  this  character,  it  was  sufficient  to 
give  notice  within  five  days  from  this  time. 

Although  by  the  terms  of  the  contract  it 
is  agreed  that  if  the  machine  fails  to  comply 
with  the  warranty  after  a  trial  of  ten  days, 
notice  shall  be  given  to  the  seller,  it  is  not 
necessary  that  in  all  cases  the  purchaser 
shall  give  the  machine  a  trial  for  this  length 
of  time,  where  he  demonstrates,  prior  to 
that  time,  that  the  machine  is  incapable  of 
performing  the  work  guaranteed.  Womack 
V.  J.  I.  Case  Threshing  Mach.  Go.  62  Wash. 
661,*114  Pac.  600. 

In  Schager  v.  Dinneen,  —  S.  D.  — ,  144  N. 
W.  710,  constniing  a  provision  in  a  contract 
for  the  sale  of  machinery  to  a  dealer  there- 
in for  resale  by  the  latter,  in  which  there 
was  a  provision  that  the  purchaser  shall 
have  one  day  in  which  to  give  the  machine 
a  fair  trial,  and,  should  the  implement  then 
fail  to  fulfil  the  warranty,  notice  to  be 
given  at  once  to  the  dealer  from  whom  the 
machine  was  purchased,  and  after  the  dealer 
has  used  his  best  efforts,  if  the  machine  still 
fails  to  fulfil  the  warranty,  then  both  the 
purchaser  and  the  dealer  are  to  give  im- 
mediate notice  to  the  seller, — ^it  is  held  that 
a  notice  by  the  dealer  to  the  seller  six 
months  after  the  alleged  breach  is  too  late 
to  entitle  the  former  to  rely  upon  the  breach 
as  a  defense  by  way  of  counterclaim  for  an 
action  against  him  on  a  note  given  for  the 
purchase  price. 

rr.  How  notice  given. 

Notice  may  be  given  by  the  purchaser 
through  the  agent  of  the  seller,  the  agent  of 
the  seller  writing  his  principal  in  behalf  of 
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the  purchaser.  Nichols  v.  Root,  35  Minn. 
363,  20  N.  W.  160. 

Where  the  contract  requires  that  the  pur- 
chaser shall  give  notice  of  defects  in  ma- 
chinery by  registered  letter  to  the  seller,  he 
sufficiently  complies  with  this  provision  by 
procuring  the  seller's  agent  to  write  to  the 
seller  for  him,  and  leaving  the  letter  with 
the  agent  to  be  registered,  although  the 
agent  claims  never  to  have  sent  the  letter, 
but  that  he  simply  notified  the  seller  to  send 
a  man  to  repair  the  defective  machinery. 
Aultman -Taylor  Mach.  Co.  y.  Ridenour,  06 
Iowa,  638,  65  N.  W.  080. 

If  tiie  agent  of  the  seller  gives  the  latter 
notice  of  defects  in  the  maclune  sold,  this  is 
a  sufficient  compliance  with  the  requirement 
that  the  purchaser  shall  give  the  seller  no- 
tice of  defects  in  the  article  purchased. 
Gaar,  S.  &  Co.  v.  Stark,  —  Tenn.  — ,  36  S. 
W.  140. 


F.  To  wHom  notice  given. 

Where  the  contract  for  the  sale  of  a  ma- 
chine stipulates  for  notice  of  defects  therein, 
but  the  seller  does  not  state  where  the  head 
office  of  the  seller  is  maintained,  and  there 
is  nothing  to  show  through  what  officer  or 
agent,  or  at  what  office,  it  is  to  be  notified, 
notice  to  the  seller  through  its  local  agent  is 
sufficient.  Parsons  Band  Cutter  jb  Self- 
Feeder  Go.  v.  Gadeke,  1  Nebw  (Unof.)  605,  05 
N.  W.  850. 

It  is  sufficient  to  give  notice  to  any  local 
agent  of  the  seller,  although  the  contract 
stipulates  that  notice  shall  be  given  to  the 
local  agent  of  the  seller  who  sold  the  ma- 
chine. Boley  V.  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  62  Mo.  App.  130. 

Notice  is  sufficient  where  given  to  an 
agent  of  the  company  who  is  to  witness  the 
trial  of  the  machine  and  remedy  any  defects 
therein  if  they  can  be  remedied,  since  such 
a  notice  answers  all  of  the  purposes  of  a 
notice  to  the  seller.  Warder  v.  Robertson, 
75  Iowa,  686,  30  N.  W.  005. 

Notice  of  defects  is  not  sufficient  where 
made  to  a  person  not  shown  to  have  been 
the  agent  of  the  seller  at  the  time  the  no- 
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chase.  The  only  remedy,  therefore,  the 
purchasers  had  in  this  case  was  to  recover 
damages  of  vendors,  by  reason  of  the  breach 
of  the  warranty."     p.  94. 

The  decisions  in  CSookingham  y.  Duaa,  41 
Kan.  229,  21  Pac.  95,  and  Gale  Sulky  Har- 
row Mfg.  Co.  V.  Moore,  46  Kan.  324,  26  Pac. 
703,  sustain  the  same  doctrine.  In  the  lat- 
ter case  it  was  said:  "This  defect,  if  it 
existed,  was  a  patent  one,  which  the  de- 
fendant, who  used  the  implement,  must 
have  seen  and  known  from  the  beginning. 
Within  the  authorities  cited,  it  must  be  held 
that  the  continued  use  of  the  implement, 
after  learning  of  the  alleged  defects,  should 
be  regarded  as  a  waiver  of  defendant's  right 
to  rescind,  and  that  the  offer  to  retiim  was 
not  made  within  a  reasonable  time."  p. 
326.  These  remarks  are  applicable  to  this 
case.  See  also  Salina  Implement  &  Seed  Co. 
V.  Haley,  77  Kan.  72,  93  Pac.  579.  In  this 
case  the  defect,  if  one  existed,  was  patent. 
One  witness  testified  that  it  took  only  a 
few  minutes  to  determine  that  the  press 
was  of  heavy  draught.    He  referred  to  the 


time  when  they  were  trying  to  make  laigtft 
bales.  There  is  also  evidence,  undisputed, 
by  a  witness  who  was  called  for  the  appel- 
lee, in  fact  the  son  of  the  appellee,  that 
the  hay  press  was  used  after  the  time  that 
appellee  claims  to  have  turned  it  over  to 
appellant's  agent,  although  this  was  only 
for  a  short  time.  If  appellee  wished  to  rely 
on  the  statement  he  testified  to  having 
made  to  the  agent,  "This  is  your  machine," 
he  had  no  right  to  use  it  at  all  thereafter. 

By  the  continued  use  of  the  hay  press 
long  after  the  discovery  that  it  did  not 
comply  with  the  warranty,  and  also  by 
using  the  press  after  he  claims  to  have  de- 
livered it  to  the  appellant's  agent,  the  ap- 
pellee is  held  to  have  waived  his  right  to 
rescind,  if  he  had  any,  and  to  have  affirmed 
the  contract  of  purchase.  His  remedy  was 
in  damages  for  the  breach  of  the  warranty, 
which  remedy  was  not  sought  in  this  action. 

The  judgment  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  render  judg- 
ment for  the  appellant  as  prayed  for. 


tice  was  given.  Cook  v.  Flint,  2  Ind.  App. 
41,  28  N.  E.  200. 

It  has  been  held  not  to  be  sufficient  to 
give  notice  to  the  local  agent  of  the  seller, 
where  the  contract  of  sale  requires  notice 
to  him  and  also  to  the  seller,  though  the 
agent  acts  on  the  notice.  Furneaux  v.  Es- 
terly,  36  Kan.  639,  13  Pac.  824;  Weise  v. 
Birdsall  County,  35  Mo.  App.  229. 

Where  a  contract  requires  that  notice 
shall  be  given  to  the  agent  from  whom  the 
machine  was  received,  and  also  to  the  seller 
at  its  headquarters,  notice  to  the  agent  is 
not  sufficient  where,  immediately  following 
the  notice,  the  purchaser  returns  the  prop- 
erty. Fahey  v.  Esterley  Mach.  Co.  3  N.  D. 
220,  44  Am.  St.  Rep.  654,  65  N.  W.  680. 

Where  an  implement  is  warranted  to  be 
well  made  and  of  good  material,  and,  if 
properly  set  up  and  operated,  to  do  good 
work,  together  with  a  provision  that  if  on 
starting  it  the  purchaser  should  be  unable 
to  make  the  implement  work  well,  he  must 
give  immediate  notice  to  the  seller  and  his 
agent,  it  is  not  sufficient  that  he  gives  notice 
to  the  agent,  but  notice  must  also  be  given  to 
the  seller;  and  where  he  fails  to  give  such 
notice  and  returns  the  implement  after  sev- 
eral attempts  to  make  it  work,  he  cannot 
defend  an  action  against  him  for  the  pur- 
chase price,  on  the  ground  of  breach  of  war- 
ranty. D.  M.  Osborne  k  Co.  v.  Wigent,  127 
Mich.  624,  86  N.  W.  1022. 

In  Brown  v.  Russell  &  Co.  105  Ind.  46,  4 
N.  E.  428;  although  notice  of  defects  was 
given  to  the  agent  of  the  seller  through 
whom  the  machine  was  purchased,  and  he 
attempted  to  remedy  the  same,  and  the 
purchaser  retained  the  machine  at  his  re- 
quest, it  is  nevertheless  held  that  the  pur- 
chaser is  precluded  from  relying  upon  the 
warranty  that  the  machine  was  of  good 
material,  well  made,  and  with  proper  man- 
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agement  capable  of  doing  as  good  work  as 
similar  articles  of  other  manufacturers, 
where  he  failed  to  give  notice  to  tne  seller 
of  defects  in  the  machine  other  than  that 
mentioned,  and  the  contract  contained  a 
stipulation  that  if  the  machine,  or  any 
part  thereof,  "shall  fail  to  fill  this  warranty 
within  ten  days  of  first  use,  written  notice 
shall  be  given  the  seller,  and  also  the  agent 
through  whom  the  machine  was  purchased. 

But  it  has  been  held  that  notice  to  a  rep- 
resentative of  the  company,  or  his  knowl- 
edge of  the  condition  of  the  machine  and  its 
failure  to  work  according  to  warranty  after 
delivery  to  the  purchaser,  is  binding  upoii 
the  seller,  and  no  other  notice  is  necessftry, 
although  the  contract  contains  an  agree- 
ment for  a  written  notice  both  to  the  seller 
and  agent  through  whom  the  machine  was 
bought,  in  case  the  machinery  fails  to  com- 
ply with  the  warranty.  Massillon  Engine  & 
Thresher  Co.  v.  Schirmer,  122  Iowa,  699,  98 
N.  W.  504. 

Although  a  contract  of  sale  requires  that 
notice  of  defects  shall  be  given  to  the  man- 
ufacturer of  the  article,  notice  to  the  latter's 
agent  is  sufficient  where  the  manufacturer  is 
insolvent,  and  the  agent  sold  the  machine  in 
his  own  behalf,  but  used  his  principal's  farm 
for  sale  and  warranty  in  making  the  con- 
tract. Campbell  v.  Wray,  5  Ind,  App.  155, 
31  N.  E.  824. 

Where  the  contract  for  the  sale  ci  a  ma- 
chine is  between  the  purchaser  and  an  agent 
of  the  manufacturer  who  contracts  in  his 
own  name  and  sues  thereon  personally,  it 
is  sufficient  if  the  notice  of  defects  required 
thereunder  is  given  to  such  agent,  although 
the  contract  recites  that  notice  shall  be 
given  the  manufacturer  at  a  designated 
place,  but  does  not  require  that  this  notice 
shall  be  given  by  the  purchaser.  Acker  v. 
Kimmie,  37  Kan.  276,  15  Pac.  248. 


AUTO-FEDAN  HAY  PRESS  CO.  v.  WARD. 


793 


In  C.  Aultman  &  Co.  v.  Troudt,  27  Neb. 
190,  42  N.  W.  1024,  notice  to  the  agent  of  de- 
fects in  the  machinery,  where  acted  upon  by 
him,  is  held  to  be  sufficient,  although  the 
contract  of  sale  requires  that  written  notice 
shall  be  given  both  to  the  seller  and  the 
local  agent.  TBe  court  reasons  that  had 
the  purchaser  written  to  the  seller  at  his 
place  of  residence,  giving  notice  of  defects 
in  the  machine,  according  to  the  evidence  the 
only  thing  the  seller  would  have  done  would 
have  been  to  inform  its  general  agency  in 
the  territory  where  the  purchaser  lived,  to 
send  an  expert  to  remedy  the  defect,  and 
exactly  this  was  done,  through  the  corre- 
spondence of  the  local  agent.  Such  being 
the  case,  it  would  not  be  held  that  the  pur- 
chaser forfeited  his  rights  under  the  war- 
ranty by  failing  to  do  the  formal  and  super- 
erogatory act  of  writing  a  letter  to  the 
plaintiff,  to  an  address  probably  unknown, 
to  request  something  already  being  done,  or 
attempted  to  be  done,  through  the  same 
means  to  be  provided  by  the  seller  for  the 
same  purpose. 

Where  the  purchaser  stipulates  that  he 
will  give  both  the  agent  and  the  seller  no- 
tice in  writing  by  registered  letter  of  any 
defects  in  the  machine  purchased,  notice  to 
the  agent  is  not  a  compliance  with  the 
terms  of  this  agreement,  although  the  agent 
from  time  to  time  sent  men  to  repair  the 
defects  complained  of.  Gaar,  S.  &  Co.  v. 
Nelson,  166  Mo.  App.  51,  148  S.  W.  417. 

In  Eichelroth  v.  Long,  166  HI.  App.  108, 
it  is  held  that  where  the  contract  of  sale 
requires  written  notice  of  breach  of  war- 
ranty to  be  given  the  seller  of  the  machine 
warranted,  and  also  the  agent  from  whom 
it  was  purchased,  notice  to  the  agent  is 
not  sufficient,  although  the  latter  acts 
thereon  and  undertakes  to  make  good  the 
warranty.  This  contract  also  contained  a 
clause  that  no  agent  has  power  to  change 
the  contract  of  warranty  in  any  respect. 

Where  by  the  contract  of  sale  the  pur- 
chaser is  required  to  give  notice  to  the 
seller's  agent  and  also  to  the  seller,  the  lat- 
ter notice  to  be  by  registered  letter,  it  is 
sufficient  if  notice  Ib  given  to  the  agent  and 
also  to  the  seller  by  letter,  although  the 
letter  is  not  registered.  Badgett  ▼.  Frick, 
28  S.  C.  176,  6  S.  E.  366. 

VI.  Effect  of  notice. 

According  to  D.  M.  Osborne  &  Co.  y.  Hen- 
ry, 70  Mo.  App.  19,  where  a  purchaser  gives 
the  seller  notice  of  defects  as  required  by 
the  contract  of  sale,  his  cause  of  action  is 
complete,  and  the  fact  that  he  does  not  re- 
turn or  offer  to  return  the  machine  is  no 
impediment  to  a  defense  for  breach  of  war- 
ranty when  sued  for  the  purchase  price. 

This  is  also  the  doctrine  of  D.  M.  Osborne 
A  Co.  T.  Marks,  33  Minn.  66,  22  N.  W.  1,  and 
Tunell  T.  D.  M.  Osborne  &  Co.  31  Minn.  843, 
17  N.  W.  944,  holding  that  after  the  pur- 
chaser has  given  the  seller  notice  of  detects 
in  the  ms[chinery  disclosed  by  the  trial 
thereof,  he  may  retain  the  machine  and  re- 
cover damages  for  breach  of  warranty,  if 
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the  seller  after  such  notice  fails  to  remedy 
the  defect.  And  this  conclusion  was  reached 
in  construing  a  contract  that  if  the  machine 
should  prove  defective  the  purchaser  shall 
give  prompt  notice  to  the  seller,  and  if  it 
cannot  then  be  made  to  do  good  work  it  will 
be  replaced  or  the  machine  taken  back. 

VII.  NeoeaeUy      of     rendering     seller 
friendly  aseistance. 

In  construing  clauses  in  contracts  for  the 
sale  of  machinery  requiring  notice  of  the 
failure  of  the  machine  to  work  on  trial,  and 
an  opportunity  to  the  seller  to  remedy  the 
defect,  the  courts  hold  that  this  require- 
ment is  binding  upon  the  purchaser, — at 
least  where  he  desires  to  avail  himself  of 
the  remedy  given  him  by  the  contract  for  a 
breach  of  the  warranty  as  to  the  working 
qualities  of  the  machine, — and  that  he  must 
afford  the  seller  a  reasonable  opportunity 
to  repair  the  defects. 

Where  the  purchaser  undertakes  to  re- 
scind his  contract  of  purchase  for  failure  of 
the  machine  to  work  properly  upon  trial,  he 
must  comply  with  the  contract  requiring  an 
opportunity  to  the  seller  to  remedy  defects 
in  the  article  sold.  Mayes  v.  McCormick 
Harvesting  Mach.  Co.  110  Ga.  546,  35  S.  £. 
714. 

If  he  refuses  to  afford  an  opportunity  to 
the  seller  to  fix  the  machine  so  it  will  work 
properly,  and  the  contract  of  sale  stipu- 
lates for  such  opportunity,  he  thereby  puts 
it  out  of  his  power  to  rescind  the  contract  in 
accordance  with  its  terms,  where  the  ma- 
chine fails  to  work  properly.  McCorbiick 
Harvesting  Mach.  Co.  v.  Brower,  88  Iowa, 
607,  65  N.  W.  637. 

Where  a  contract  requires  notice  to  the 
seller  of  a  breach  of  warranty  of  the  ma- 
chine warranted,  and  an  opportunity  to 
make  the  same  comply  with  the  warranty 
after  such  notice,  and  also  friendly  assist- 
ance from  the  purchaser  in  this  regard,  the 
latter  is  bound  to  afford  a  reasonable  op- 
portunity to  the  seller  to  make  the  war- 
ranty good,  and  if  he  refuses  this  opportu- 
nity he  becomes  liable  for  the  purchase  price 
of  the  machine.  Nichols  &  S.  Co.  v.  CSiase, 
103  Wis.  570,  79  N.  W.  772. 

The  requirement  that  the  purchaser  shall 
allow  sufficient  time  for  a  person  to  be  sent 
by  the  seller  to  put  the  machine  in  order, 
after  giving  the  notice  of  defects  therein, 
means  that  a  reasonable  time  be  allowed 
under  the  circumstances  which  must  have 
been  within  the  contemplation  of  both  par- 
ties when  entering  into  the  contract.  While 
it  must  have  been  within  the  contempla- 
tion of  the  parties  that  the  seller  would 
have  one  or  more  persons  competent  to  put 
the  machine  (a  harvester  and  binder)  in  or- 
der in  their  employ,  or  accessible  to  them 
somewhere  within  a  radius  of  the  opera- 
tions of  the  selling  agency  and  business,  it 
cannot  reasonably  be  supposed  to  have  been 
within  their  contemplation  that  the  seller 
would  have  in  its  employ  an  expert  ma- 
chinist to  every  machine,  awaiting  the  re- 
sult of  its  trial  by  the  purchaser.    Hence, 
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it  18  the  duty  of  the  purchaser  to  allow  the 
seller  the  usual  time  to  call  in  from  the 
country,  wherever  he  might  reasonably  be 
expected  to  be  engaged  in  a  similar  work, 
the  person  or  one  of  the  persons  employed 
by  tne  seller  for  such  service,  and  send  him 
to  repair  the  defects  complained  of.  Sand* 
wieh  Mfg.  Co.  v.  Feary,  22  Neb.  63,  33  N.  W. 
485. 

In  McCormick  Harvesting  Mach.  Co.  t. 
Hajs,  89  Ind.  582,  it  is  said  that  such  a  pro- 
vision does  not  reqiure  that  the  purchaser 
should  cease  his  enorts  to  operate  the  ma- 
chine; neither  does  it  require  him  to  leave 
his  harvest  imcut  in  order  to  afford  an  op- 
portunity for  a  trial  in  his  own  grain;  and 
it  is  said,  without  the  showing  of  an  ex- 
press agreement  to  wait  longer  than  a 
week,  or  circumstances  from  which  such  an 
agreement  may  be  implied,  and  without  any 
showing  that  the  seller  was  in  any  way 
presented  or  excused  by  the  purchaser  from 
trying  to  make  the  machine  work  well,  it  is 
a  sufficient  compliance  with  the  contract  if 
the  purchaser  waits  a  week  for  the  seller  to 
comply  with  his  agreement,  and  where  the 
latter  fails  to^appear  the  purchaser  may  re- 
turn the  machine. 

Where  a  contract  for  the  sale  of  a  machine 
provides  for  a  trial  of  six  days,  the  pur- 
chaser cannot  rescind  within  that  time  on 
the  ground  that  it  does  not  work  well,  where 
the  seller,  upon  receiving  the  purchaser's 
complaint,  offers  to  make  it  comply  with  the 
warranty.  Gaar,  S.  &  Co.  v.  Halverson,  128 
Iowa,  603,  105  N.  W.  108. 

Where  the  purchaser  gives  notice  of  de- 
fects in  the  machine  purchased,  and  im- 
mediately returns  the  machine,  and  refuses 
to  permit  repairs  to  be  made  thereon  or  de- 
fects in  it  remedied,  he  cannot  rely  upon 
the  warranty  conditioned  upon  his  giving 
notice  of  the  breach  thereof  and  opportunity 
to  riepair  the  defect  complained  of.  Seiber- 
ling  V.  Rodman,  14  Ind.  App.  460,  43  N.  £. 
38. 

It  cannot  be  said,  as  a  matter  of  law,  that 
the  seller  has  a  right  to  continue  an  indefi- 
nite series  of  experiments  to  make  the  ma- 
chinery work.  Zimmerman  v.  Robinson  & 
Co.  118  Iowa,  117,  91  N.  W.  918. 
'And  where  the  seller  comes  to  fix  the 
machine,  an  unreasonable  •  length  of  time 
after  he  has  received  notice  that  it  does 
not  work  well,  the  purchaser  is  not  bound  to 
let  him  fix  it,  or  to  assist  him  in  so  doing, 
or  to  try  the  machine.  McCormick  Harvest- 
ing Mach.  Co.  V.  Russell,  86  Iowa,  556,  53 
N.  W.  310. 

So,  where  the  seller  does  not  offer  to 
further  test  the  machine  after  hotice  of  de- 
fects therein,  until  after  the  purchaser  has 
returned  it  after  waiting  a  seasonable  time 
for  the  test  to  be  made,  the  offer  comes  too 
late.  Kohl  v.  Bradley,  C.  &  Co.  130  Wis. 
301,  110  N.  W.  265. 

Where  the  buyer  gave  notice  of  the  failure 
of  the  machine  to  work  well,  and  the  agent 
of  the  seller  undertook  to  remedy  the  defect, 
and  was  unable  to  do  so,  and  requested  the 
buyer  to  try  the  machine  the  following  day, 
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and  promised  to  return  the  third  day,  and 
the  buyer  tested  the  machine  again,  but 
without  success,  and  the  agent  failed  to  re- 
turn as  he  agreed  to,  and  the  buyer  tried 
but  failed  to  find  him,  and  then  hired  an- 
other machine  to  cut  his  crop,  it  was  held 
that  he  was  under  no  obligation  to  allow 
the  agent  another  opportunity  to  try  the 
machine,  where  the  request  so  to  do  was 
made  on  the  fifth  day.  McCormick  Harvest- 
ing Mach.  Co.  V.  Russell,  86  Iowa,  656,  53 
N.  W.  310. 

Where  the  purchaser  gives  notice  of  de- 
fects in  the  machinery,  and  an  agent  of  the 
seller  undertakes  to  remedy  the  defect,  and 
fails  to  do  BO,  and  agrees  to  procure  an  ex- 
pert and  give  the  machine  another  trial,  and 
a  few  days  thereafter  takes  a  man  to  the 
machine,  but  the  purchaser  then  refuses  to 
assist  in  any  way  in  running  it  except  to 
operate  the  engine  which  furnishes  the  pow- 
er therefor,  it  is  a  question  for  the  jurj 
whether  the  purchaser  has  reasonably  per- 
formed the  requirement  of  the  contract  to 
fumidi  friendly  assistance  to  remedy  de- 
fects. Zimmerman  v.  Robinson  &  Co.  118 
Iowa,  117.  91  N.  W.  918. 

VIII,  NeoesaUy  of  rehvming  praperiff. 

a.  In  general. 

As  to  the  effect  of  a  provision  in  a  con- 
tract of  sale,  for  the  return  of  defective 
goods,  upon  the  buyer's  right  to  recover  for 
a  breach  of  warranty,  express  or  implied, 
see  note  in  12  L.RA.(N.S.)  540. 

As  to  the  construction  of  a  provision  in 
a  contract  of  sale,  for  the  return  of  the  prop- 
erty in  the  event  of  a  rescission  for  a  breach 
of  warranty,  see  note  in  32  L.RJi.(NjS.)  212. 

The  seller  may  by  contract  require  the 
buyer  to  return  the  warranted  article  as  a 
condition  to  a  rescission  and  the  return  of 
the  purchase  price  for  a  breach  of  the  war- 
ranty. Haynes  y.  Piano  Mfg.  Co.  36  Tex. 
Civ.  App.  667,  82  S.  W.  532. 

And  a  return  or  offer  to  return  is  a  eon* 
dition  precedent  to  the  right  to  recover  the 
amount  paid  on  the  purchase  price  of  a  ma- 
chine sold  under  an  agreement  that  it  was 
to  be  tried,  and  if  it  did  not  perform  as  war- 
ranted the  purchaser  was  to  store  and  safely 
deliver  it  to  the  seller.  Williams  v.  Don- 
aldson, 8  Iowa,  108. 

If  the  purchaser  retains  the  article  pur- 
chased, where  the  contract  contains  a  pro- 
vision entitling  him  to  return  the  property 
for  a  breach  of  warranty,  he  cannot  there- 
after rescind  the  contract  by  returning  the 
property.  McGill  v.  Hall,  —  Tex.  Civ.  App. 
— ,  26  S.  W.  132. 

And  where  a  warranty  is  conditional,  as 
where  it  is  conditioned  upon  the  return  of 
the  article  warranted,  the  purchaser  must 
comply  with  the  condition  in  order  to  avail 
himself  of  the  warranty.  Bomberger,  W.  i 
Co.  V.  Griener,  18  Iowa,  477. 

Where  a  contract  for  the  sale  of  goods 
contains  an  agreement  by  the  seller  to  re- 
place all  defective  goods  if  the  goods  claimt^il 
to  be  defective  are  returned  to  it,  the  return 
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of  the  alleged  defective  goods  is  eeaential  to 
the  right  of  the  purchaser  to  base  any  claim 
upon  the  defects.  Wasatch  Orchard  Co.  v. 
Morgan  Canning  Co.  32  Utah,  229,  12  LJLA. 
(N.S.)  640,  89  Pac.  1009. 

b.  Time  far  return. 

The  return  of  the  article  must  be  accord- 
ing to  the  terms  of  the  warranty  permitting 
it.  The  purchaser  cannot  keep  and  use  the 
article  in  his  business  during  an  entire  sea- 
son, and  then  rescind  the  contract  for  a 
breach  of  warranty.  Staver  y.  Rogers,  8 
Wash.  603,  28  Pac.  906. 

A  purchaser  cannot  use  the  machine  pur- 
chased for  three  seasons,  and  still  claim  his 
right  to  rescind  for  a  breach  of  warranty, 
where  the  contract  contains  a  provision  that 
if  the  machinery  cannot  be  made  to  fill  the 
warranty  it  is  to  be  inuned lately  returned 
by  the  purchaser.  John  Abell  Engine  & 
Mach.  Works  Co.  v.  McGuire,  13  Manitoba 
L.  Hep.  454. 

Upon  the  failure  of  the  seller,  after  receiv- 
ing notice,  to  repair  the  defects  or  comply 
with  the  warranty,  the  purchaser  has  a  rea- 
sonable time  in  which  to  return  the  ma- 
chine and  demand  the  cancelation  of  the  con- 
tract, but  he  cannot  retain  the  machine  and 
also  refuse  to  pay  for  it.  Wisdom  v.  Nich- 
ols &  S.  Co.  139  Ky.  506,  97  S.  W.  18. 

Whether  the  purchaser  returned  the  ma- 
chine within  a  reasonable  time  after  the 
seller  failed  to  make  good  defects  therein, 
or  neglected  to  attempt  to  make  good  such 
defects,  is  ordinarily  a  question  for  the  jury. 
McCormick  Harvesting  Mach.  Co.  v.  Russell, 
86  Iowa,  566,  63  N.  W.  310. 

c.  Computation  of  time  for  return. 

The  limitation  of  time  after  which  the 
use  of  a  machine  will  be  conclusive  evidence 
of  the  fulfilment  of  the  warranty  commences 
to  run  the  day  after  the  seller  has  put  the 
machine  in  good  order,  or  what  the  parties 
suppose  to  be  good  order,  and  has  left  its 
future  operation  to  the  purchaser.  Shearer 
V.  Gaar,  S.  &  Co.  41  Tex.  Gv.  App.  39,  90  S. 
W.  684. 

AVhere  a  purchaser  gives  the  required  no- 
tice of  defects  in  the  machine  sold  with  war- 
ranty, and  the  seller  undertakes  to  repair 
same,  if  the  purchaser  then  uses  it  beyond 
the  time  necessary  for  the  trial,  he  cannot 
maintain  an  action  to  rescind  the  sale  for 
breach  of  warranty.  Miller-Stone  Mach.  Co. 
v.  Balfour,  26  Tex.  Civ.  App.  413,  61  S.  W. 
972.  To  the  same  effect  see  Buckstaff  y. 
Russell  A  Co.  25  C.  C.  A.  129,  49  U.  S.  App. 
253,  79  Fed.  611,  certiorari  denied  in  169  U. 
S.  737,  42  L.  ed.  1216,  18  Sup.  Ct.  Rep.  940, 
where  maclunery  was  used  three  and  one 
half  years  after  notice  was  given  of  defects. 

The  fact  that  after  two  trials  of  the  ma- 
chine by  the  seller,  and  a  failure  to  make  it 
work  according  to  the  warranty,  the  pur- 
chaser himself  tries  to  make  it  work,  does 
not  constitute  a  waiver  of  his  right  to  in- 
sist upon  the  warranty,  although  the  con- 
tract contains  a  provision  that  the  continued 
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use  of  the  machine  shall  be  conclusive  evi* 
dence  that  it  answers  the  warranty.  Wes- 
ton V.  Ckrd,  96  Mich.  373,  56  N.  W.  26. 

Where  notice  of  defects  in  the  machine  is 
given  within  the  time  specified  in  the  con- 
tract, but  the  purchaser  continues  to  use 
the  machine  to  further  try  it,  and  the  seller 
unsuccessfully  attempts  to  make  it  perform 
according  to  the  warranty,  the  purchaser 
may  rescind  for  a  breach  of  the  warranty 
although  he  does  not  offer  to  return  the 
machine  until  some  days  after  the  purchase, 
and  although  the  contract  contains  a  pro- 
vision that  the  purchaser  shall  return  the 
machine  immediately  if  it  cannot  be  made 
to  work.  Gaar,  S.  &  Co.  ▼.  Young,  —  Tenn. 
— ,  62  S.  W.  631. 

d.  Where  article  retained  at  request  of 

eeUer. 

The  continued  use  of  the  machine  by  the 
purchaser  at  the  request  of  the  seller  and  in 
reliance  upon  his  promise  to  remedy  de- 
fects therein  does  not  constitute  a  waiver 
of  the  warranty  clause,  although  there  is 
also  a  provision  that  the  continued  use  of 
the  article  sold  shall  be  conclusive  evidence 
of  the  fulfilment  of  the  warranty.  Spring- 
field Engine  &.  Threshing  Co.  v.  Kennedy,  7 
Ind.  App.  502,  34  N.  E.  856;  Aultman,  M.  & 
Co.  V.  Knapp,  105  Mich.  205,  63  N.  W.  66; 
Gaar,  S.  &  Co.  v.  Stark,  —  Tenn.  — ,  36  S. 
W.  149. 

e.  Extent  of  return* 

In  J.  I.  Case  Threshing  Mach.  Co.  v.  Gard- 
ner, 169  Mo.  App.  274,  140  S.  W.  318,  it  is 
suggested  that  where  a  contract  of  sale 
merely  requires  the  return  of  defective 
parts,  no  obligation  is  thereby  imposed  upon 
the  purchaser  to  return  the  entire  machine 
for  breach  of  warranty. 

/.  Effect  of  return. 

It  is  held  that  where  the  purchaser  re- 
turns property  for  a  breach  of  warranty,  in 
compliance  with  the  terms  of  the  contract 
permitting  such  return,  he  cannot  also  main- 
tain an  action  against  the  seller  for  dam- 
ages for  breach  of  warranty.  Lennox  v. 
Goold,  S.  jb  M.  Co.  5  D.  L.  R.  836. 

In  Pinney  v.  Hall,  1  Hill,  89,  it  is  held 
that  where  parties  provide,  by  a  contract 
for  the  sale  of  a  machine,  as  to  what- shall 
be  done  in  case  the  purchaser  is  dissatisfied 
with  the  machinery,  and  provide  that  he  is 
to  return  it  and  take  another,  this  is  his 
remedy,  and  he  has  no  right  thereafter  to 
take  another  machine,  and  then  insist  on  an 
abatement  of  the  price  agreed  to  be  paid  for 
the  first. 

It  has  been  held  that  a  purchaser  cannot 
avail  himself  of  the  right  given  in  a  con- 
tract of  sale  to  return  the  property  pur- 
chased for  a  breach  of  warranty,  without 
beinff  bound  by  another  provision  that  that 
should  be  a  settlement  in  full  of  the  trans- 
action. McCormick  Harvesting  Mach.  Co.  v. 
Brown,  5  Neb.  (Unof.)  356,  98  N.  W  697. 

A  return  of  the  machine  by  the  purchaser 
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for  breach  of  warranty  is  a  sufficient  de- 
mand for  a  return  of  his  notes,  where  the 
contract  of  sale  authorizes  a  return  for 
breach  of  warranty,  and  contains  a  promise 
by  the  seller  to  surrender  the  purchase-price 
notes  upon  such  return.  Fuller  v.  (Schroe- 
der,  20  Neb.  631,  31  N.  W.  109. 

A  purchaser's  right  of  action  is  complete 
when  he  returns  the  machine  for  a  breach  of 
warranty,  in  accordance  with  the  provisions 
of  the  contract,  and  does  not  depend  upon 
the  exercise  by  the  seller  of  an  option  to 
furnish  a  new  machine  or  surrender  the  pur- 
chase-price notes.  Skeen  v.  Springfield  En- 
gine &  Thresher  Ck>.  34  Mo.  App.  485. 

A.  G.  S. 


WISCONSIN  SUPREME  COURT, 

ADAM  LORENZ,  Respt., 

V. 

HART-PARR  COMPANY,  Appt. 
(146  Wis.  261,  131  N.  W.  446.) 

Sale  -«  warranty  ~  notice  of  breach. 

1.  Notice    of    needed    help    "to   get    full 


power  out  of"  a  threshing  engine  complies 
with  a  provision  in  a  contract  warranting 
the  engine  to  develop  a  specified  horse  power, 
but  requiring  notice  within  a  certain  time 
of  the  first  use  of  the  engine  of  failure  to 
comply  with  the  warranty,  stating  particu- 
larly wherein  it  fails  to  do  so,  especially 
where  the  vendor  evinces  an  intention  to 
treat  it  as  sufficient. 

Same  ^   recognition   of   snfflciency   of 
notice. 

2.  Notification  by  the  vendor  of  an  engine 
in  response  to  a  notice  that  the  engine  does 
not  fulfil  the  warranty,  that  its  agent  will 
call,  and  the  latter's  assurance,  on  calling, 
that  he  was  the  one  upon  whom  to  call 
for  assistance,  followed  by  his  sending  an 
expert  to  adjust  the  machine  when  notified 
to  do  so,  is  a  recognition  of  the  sufficiency 
of  the  original  notice. 

Same  —  rescission  —  effect  of  retention. 

3.  Retention  of  an  engine  which  does  not 
fulfil  the  warranty,  beyond  the  time  fixed 
hy  the  contract  for  its  return  at  the  request 
of  the  vendor  to  enable  him  to  adjust  it, 
does  not  waive  the  right  to  rescind. 

(May  2,  1911.) 


Note.  ^  Waiver  of  conditions  in  eon» 
tract  of  sale  limiting  the  warranty, 

I.  Waiver  of  notice  or  form  of  notice. 

a.  In  general,   796. 

b.  Presence    of    agent    at    trial    of 

article,    797. 
c  Acting  upon  defective  notice. 

1.  Act  of  seller,  797. 

2.  Act  of  agent,  798. 

d.  Authority  of  agent  to  waive. 

1.  In  general,  799. 

2.  Where     agent     attempts     to 

remedy  defects,  800. 
8.  Agreement    to    secure    settle- 
ment, 801. 
II.  Waiver  of  return. 

a.  By  seller,  802. 

b.  Refusal  of  seller  or  agent  to  ac- 

cept return,  803. 

e.  By  agent  of  seller. 

1.  in  general,  803. 

2.  Extension  of  time  for  trial, 

804. 
S.  Subsequent  agreements,  806. 

On  the  question  of  the  exdusiveness  of 
remedy  provided  in  contract  for  sale  of  ma- 
chinery, see  note  to  Detwiler  v.  Downes, 
ante,  753;  for  the  sale  of  animals,  see  note 
to  Crouch  V.  Leake,  ante,  774;  and  for  the 
sale  of  other  articles,  see  note  to  Sanford 
V.  Brown  Bros.  Co.  ante,  778. 

As  to  the  necessity  and  sufficiency  of  com- 
pliance with  conditions  of  warranty  in  sale 
of  personal  proper^,  see  note  to  Auto-Fedan 
Hay  Press  Co.  v.  Ward,  ante,  783 ;  as  to  the 
remedies  of  parties  to  a  contract  of  sale  pro- 
viding that  seller  will  remove  the  property 
if  it  does  not  fulfil  the  warranty,  see  note 
to  Twin  City  Creamery  Co.  v.  Godfrey,  post, 
805;  as  to  the  remedies  of  the  parties  under 
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a  contract  for  the  sale  of  an  article  on  ap- 
proval, see  note  to  Fred  W.  Wolfe  Co.  v. 
Monarch  Refrigerating  Co.  post,  808. 

As  to  waiver  by  use  of  right  to  rescind  for 
breach  of  warranty  or  noncompliance  with 
contract,  see  note  in  36  Ii.R.A.(N.S.)   468. 

/.  Waiver  of  notice  or  form  of  notice, 

a.  In  general. 

It  is  of  course  within  the  power  of  the 
seller  of  an  article  under  a  contract  contain- 
ing warranties  upon  condition,  to  waive  any 
or  all  of  the  conditions,  including  a  require- 
ment that  the  purchaser  give  notice  of  de- 
fects in  the  article  sold,  which  may  be  dis- 
closed in  a  stipulated  trial  thereof.  Nation- 
al Bank  &  L.  Co.  v.  Dunn,  106  Ind.  110,  6 
N.  E.  181. 

Where  the  seller  is  a  corporation  and 
hence  can  act  only  through  agents  and  em- 
ployees, it  cannot  devest  itself  of  the  power 
to  waive  a  condition  made  for  its  benefit, 
since  the  power  can  be  exercised  only 
through  some  a^ent,  and  its  servants  and 
agents  working  in  its  interest  will  be  pre- 
sumed to  have  the  authority  usually  exer- 
cised by  other  agents  under  similar  circum- 
stances. To  say  that  its  agents  are  vested 
with  the  mere  naked  power  to  sell  and  de- 
liver without  any  authority  to  waive  or 
modify  anv  term  of  the  printed  contract  is 
to  establish  a  snare  by  which  to  entrap  the 
unwary  and  enable  principals  to  reap  the 
benefit  flowing  from  the  conduct  of  an  agent 
in  the  transaction  of  business  intrusted  in 
his  hands,  without  incurring  any  of  the  re- 
sponsibilities connected  therewith.  Pits- 
inowsky  v.  Beardsley,  37  Iowa,  9;  First  Nat. 
Bank  v.  Dutcher,  128  Iowa,  413,  1  KR.A. 
(N.S.)   142,  104  N.  W.  497. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Sheboygan 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  paid  for  a 
gasolene  engine  purchased  under  a  written 
contract  warranting  the  engine  to  develop 
»  specified  horse   power.     Affirmed. 

Statement  by  Barnes,  J.: 

This  is  an  action  brought  by  the  plain- 
tiff to  recover  the  amount  paid  for  a  gaso- 
lene traction  engine  purchased  from  the  de- 
fendant under  a  written  contract  contain- 
ing the  following  warranty: 

"It  is  warranted  that  it  is  well  made  and 
of  good  materials  and  workmanship. 

'That  if  properly  operated  it  will  de- 
velop the  nominal  rated  capacity  of  power 
continuously  and  easily. 

"That  it  wiU  successfully  operate  a 
threshing  outfit  of  a  size  and  capacity  usu- 
ally operated  successfully  by  an  ordinary 
steam  traction  engine,  the  actual  brake 
horse-power  rating  of  which  is  the  same. 

''That  for  road  purposes  it  will  as  success- 
fully draw  the  threshing  outfit  used  with 


this  engine  as  an  ordinary  steam  traction 
J  engine  of  like  actual  brake  horse -power  rat- 
ing will  handle  its  loads. 

*That  the  oil-cooling  device  will  keep  the 
cylinders  sufficiently  cool  for  the  success- 
ful operation  of  the  engine  under  all  condi- 
tions of  weather." 

The  complaint  alleged  that  said  engine 
did  not  comply  with  the  terms  of  the  war- 
ranty, in  that  it  failed  to  develop  the  neces- 
sary horse  power  to  successfully  operate 
plaintiff's  separator;  that  it  was  impossible 
to  operate  said  engine  so  as  to  develop  the 
nominal  rated  capacity  of  sevente<'n  horse 
power;  and  that  the  oil-cooling  device  did 
not  keep  the  engine  sufficiently  cool  for 
successful  operation.  The  complaint  further 
alleged  that  after  due  notice  by  the  plain- 
tiff of  said  defective  condition  of  the  engine, 
and  opportunity  on  the  part  of  the  defend- 
ant to  correct  the  same,  said  defendant 
was  unable  to  remedy  such  defects,  and 
thereupon  plaintiff  tendered  the  engine  to 
the  defendant  and  demanded  the  return  of 
the  purchase  price  thereof.  The  answer 
put  in  issue  all  the  material  allegations  of 


If  such  a  clause  is  construed  as  an  at- 
tempt to  restrict  and  limit  the  future  power 
and  authority  of  the  seller  to  modify  its 
contract,  or  'waive  any  privilege  given  it 
thereunder  through  its  duly  constituted 
agents  and  attorney s»  it  comes  in  conflict 
with  the  rule  that  such  a  stipulation  is  in- 
valid and  of  no  binding  force  or  effect.  Har- 
rison V.  Russell,  12  Idaho,  624,  87  Pac.  784. 

A  letter  which  the  purchaser  received 
from  the  seller  after  the  time  had  passed  for 
giving  notice  of  defects,  which  treated  the 
warranty  as  existing  and  bindiiu^  on  him, 
may  constitute  a  waiver  of  the  notice. 
Equitable  Mfg.  Co.  t.  Stevens^  —  Tex.  Civ. 
App.  — ,  60  S.  W.  360. 

If  the  purchaser  desires  to  show  that  no- 
tice of  aefects  in  the  machinery  is  not 
necessary  because  the  seller  had  disregarded 
previous  notices,  he  must  aver  expressly 
that  the  machinery  was  defective,  and  that 
due  notice  was  given  thereof,  and  that  the 
seller  failed  to  supply  the  defective  parts 
within  a  reasonable  time.  Lucile  Min.  Co. 
T.  Fairbanks,  27  Ky.  L.  Rep.  1100,  87  S.  W. 
1121. 

It  has  been  held  that  to  constitute  a 
waiver  of  the  provision  requiring  notice  of 
defects,  the  seller  must  have  ac€ial  knowl- 
edge of  all  the  facts,  and  acquiesce  in  the 
failure  of  the  purchaser  to  live  up  to  the 
letter  of  his  contract  in  this  regard.  Ad- 
vance Thresher  Co.  v.  Pierce,  74  Mo.  App. 
676. 

b.  Presence  of  agetU  at  trial  ef  arUele. 

Although  the  contract  of  sale  stipulates 
that  the  purchaser  shall  give  notice  to  the 
seller  of  any  defects  in  the  machinery  pur- 
chased, and  in  effect  provides  that  the  fail- 
ure to  give  such  notice  shall  constitute  a 
waiver  of  any  breach  of  the  warranty,  if  the 
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agent  of  the  seller  is  present  at  the  trial  of 
the  machine,  and  in  this  manner  has  knowl- 
edge that  the  machine  is  not  performing 
according  to  warranty,  the  provision  as  to 
the  notice  is  waived.  Peterson  v.  Walter  A. 
Wood  Mowing  &  Reaping  Mach.  Co.  07  Iowa, 
148,  69  Am.  St  Rep.  399,  66  N.  W.  96;  Sand- 
wich Mfg.  Co.  V.  Trindle,  71  Iowa,  600,  33  N. 
W.  79;  Champion  Mach.  Co.  v.  Mann,  42 
Kan.  372,  22  Pac.  417;  Massachusetts  Loan 
&  T.  Co.  V.  Welch,  47  Minn.  183,  49  N.  W. 
740;  Flatt  v.  D.  M.  Osborne  &  Co.  33  Minn. 
98,  22  N.  W.  440;  Sandwich  Mfg.  Co.  v. 
Feary,  40  Neb.  226,  68  N.  W.  713;  Acme 
Harvesting  Mach.  Co.  v.  Barkley,  22  S.  D. 
458,  118  N.  W.  690.  See  also  note  to 
Auto-Fedan  Hay  Press  Co.  v.  Ward,  ante, 
783. 

o.  Acting  upon  defective  notice, 

1,  Act  of  seller. 

Any  objection  on  the  part  of  the  seller, 
that  the  notice  he  received  from  the  pur- 
chaser of  defects  in  the  machine  is  not  in 
accordance  with  the  requirements  of  the  con- 
tract, is  waived  by  his  acting  thereon.  Mc- 
Daniel  v.  Mallary  Bros.  Machinery  Co.  6  Ga. 
App.  848,  66  S.  £.  146;  C.  Aultman  &  Co. 
V.  Wirth,  64  111.  App.  17;  Avery  Planter 
Co.  V.  Rigg,  66  111.  App.  699;  Jacobs  v. 
Crumbaker,  67  111.  App.  391;  Huber  Mfg. 
Co.  V.  Busey,  16  Ind.  App.  410,  43  N.  E. 
967 ;  Siebe  v.  Heilman  Mach.  Works,  38  Ind. 
App.  37,  77  N.  E.  300;  Davis's  Sons  v.  Rob- 
inson, 67  Iowa,  355,  25  N.  W.  280;  Davis's 
Sons  V.  Butrick,  68  Iowa,  94,  26  N.  W.  27 ; 
Dean  v.  Nichols  ft  S.  Co.  96  Iowa,  89, 
63  N.  W.  582 ;  Briggs  v.  M.  Rumely  Co.  96 
Iowa,  202,  64  N.  W.  784;  Westbrook  v. 
Reeves,  133  Iowa,  656,  111  N.  W.  11;  Reeves 
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the  complaint.  The  jury  returned  the  fol- 
lowing special  verdict: 

"(1)  YHien  properly  operated,  was  the 
gasolene  engine  which  plaintiff  bought  of 
defendant  capable  of  developing  the  nom- 
inal rated  capacity  of  seventeen  horse 
power,  continuously  and  easily  T    A.    No. 

"(2)  When  properly  operated,  was  said 
gasolene  engine  capable  of  successfully 
operating  a  threshing  outfit  of  a  size  and 
capacity  usually  operated  successfully  by  an 
ordinary  steam  traction  engine  of  the  same 
actual  brake  horse-power  rating?    A.  No. 

"(3)  When  properly  operated,  was  the  oil- 
cooling  device  on  said  gasolene  engine  ca- 
pable of  keeping  the  cylinders  sufficiently 


cool  for  the  successful  operation  of  the  en- 
gine under  all  conditions  of  weather?  A. 
No. 

''(4)  Within  six  days  from  the  day  when 
plaintiff  first  used  said  gasolene  engine,  did 
he  give  notice  to  defendant  by  letter,  stat- 
ing as  particularly  as  he  was  then  able  to 
state  wherein  the  engine  failed  to  fill  the 
warranty  thereof?    A.  Yes. 

"(6)  Did  plaintiff  give  a  reasonable  time 
to  defendant  to  send  a  competent  person  to 
remedy  any  defects,  if  such  there  were,  in 
the  engine?    A.  Yes. 

''(6)  Did  defendant's  agent,  R.  P.  Howard, 
and  its  expert,  Albert  Mader,  and  its  repre- 
sentative, C.  H.  Parr,  all  fail  in  their  ef- 


ft  Co.  V.  Younglove,  148  Iowa,  699, 127  N.  W. 
1017;  same  case  subsequent  appeal,  —  Iowa, 
— ,  146  N.  W.  602;  E.  T.  Kenney  Co.  v.  An- 
derson, 26  Ky.  L.  Rep.  367,  81  S.  W.  663, 
affirmed  on  rehearinff  in  26  Kv.  L.  Rep.  1217, 
83  8.  W.  681;  Advance  Thresher  Co.  v. 
Curd,  27  Ky.  L.  Rep.  492,  86  S.  W.  690; 
Nichols  k  S.  Co.  v.  Bryeans,  116  Mo.  App. 
693,  93  8.  W.  827;  Parsons  Band  Cutter  k 
Self -Feeder  Co.  v.  Oadeke,  1  Neb.  (Unof.) 
605,  95  N.  W.  850;  Advance  Thresher  Co.  v. 
Vinckel,  84  Neb.  429,  121  N.  W.  431;  Bu- 
chanan V.  Minneapolis  Threshing  Mach.  Co. 
17  N.  D.  343,  116  N.  W.  335;  Baker  v. 
Nichols  ft  S.  Co.  10  Okla.  685,  65  Pac.  100; 
Hale  V.  VanBuren,  H.  k  M.  Co.  24  Okla.  13, 
103  Pac.  1026;  D.  M.  Osborne  k  Co.  v. 
Walley,  8  Pa.  Super.  Ct.  193;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Qidley,  28  8.  D.  101, 
ISe  N.  W.  711;  Hein  v.  Mildebrandt,  134 
Wis.  682,  116  N.  W.  121;  LoRENZ  V.  Ha«t- 
Pabb  Co. 

The  seller,  by  receiving  and  answering  an 
unregistered  letter  from  the  purchaser  of 
the  machine  complaining  as  to  its  operation, 
waives  the  provision  that  any  complaint 
must  be  in  writing  and  registered  to  the 
seller  at  his  place  of  business.  Peter  v. 
Piano  Mfg.  Co.  21  8.  D.  198,  110  N.  W.  783. 

It  has  been  held  that  a  mere  notifi- 
cation of  defects  in  machinery  com- 
municated to  the  seller  in  a  manner  differ- 
ent from  that  stipulated  in  the  contract,  not 
acted  upon  in  lieu  of  the  notice  agreed  upon, 
does  not  operate  to  waive  the  condition  as  to 
notice.  Northern  Electrical  Mfg.  Co.  v. 
H.  M.  Benjamin  Coal  Co.  116  Wis.  130,  92 
N.  W*  663* 


P.  Adt  of  aoent. 

Where  a  notice  of  defects  is  given  to  a 
state  agent  of  the  seller,  and  he,  instead  of 
insisting  that  the  notice  was  insufficient,  as- 
serted that  the  purchaser  had  already  ao* 
cepted  the  machine,  this  constituted  a 
waiver  of  any  other  notice  although  the 
contract  required  that  notice  must  be  given 
to  the  seller  at  the  designated  place.  West- 
inghouse  Co.  v.  Gainor,  130  Mich.  393,  90 
N.  W.  62. 

Although  a  contract  for  the  sale  «f  # 
(fQ  1UIUI.(N.80 


machine  with  warranty  requires  s  written 
notice  from  the  buyer  of  failure  of  the  ma- 
chine to  operate  upon  trial,  or  for  defects 
therein,  yet  where  verbal  notice  is  given  to 
the  agent  of  the  seller,  the  latter  must  then 
insist  upon  written  notice,  and  he  waives 
such  notice  by  agreeing  to  act  upon  the 
verbal  notice.  Sandwich  Mfg.  Co.  v.  Feaiy, 
22  Neb.  53,  33  N.  W.  485. 

In  Harrison  v.  Russell  k  Co.  12  Idaho, 
624,  87  Pac  784,  a  provision  that  no  agree- 
ment by  any  agent  of  the  seller  as  to  pay- 
ments for  or  the  working  of  the  machine 
sold  shall  be  binding  unless  ratified  by  the 
home  office  is  held  not  to  prevent  the  waiver 
of  the  notice  of  defects  to  the  seller  by  the 
act  of  its  sgent  in  receiving  notice  of  defects 
and  engaging  to  make  the  machine  work 
according  to  the  warranty. 

It  has  been  held  that  the  mere  fact  that 
the  sgents  or  experts  of  the  seller  undertook 
to  make  the  machine  comply  with  the  war- 
ranir  after  the  purchaser  had  given  notice 
of  the  defects  therein,  which,  however,  did 
not  comply  with  the  requirements  of  the 
contract,  is  not  sufficient  to  show  a  waiver 
of  the  form  of  the  notice,  but  it  must  also 
appear  that  these  agents  or  experts  came  in 
response  to  the  notice  given.  J.  I.  Case 
Threshing  Mach.  Co.  v.  Gidley,  28  8.  D.  101, 
182  N.  W.  711. 

And  the  fact  that  a  general  agent  of  the 
seller,  upon  receiving  from  the  purchaser 
notice  of  defects  in  tne  machine  purchased, 
sent  experts  to  make  the  machine  work  ac- 
cording to  the  warranty,  has  been  held  not 
to  constitute  a  waiver  bv  the  seller  of  a  pro- 
vision of  the  contract,  that  notice  by  regis- 
tered letter  shall  be  given  him  at  a  desig- 
nated place  and  also  written  notice  to  the 
local  agent  through  whom  the  machine  was 
purchased,  where  the  action  of  the  general 
a^ent  in  this  regard  was  beyond  the  scope  of 
his  authority.  Irle  v.  Nidiols  k  8.  Co.  89 
111.  App.  619. 

Where  the  purchaser  signs  a  contract  re- 

Suiring  notice  in  writing  to  the  agent  or 
ealer  through  whom  he  purchased  tiie  ma- 
chine, and  also  to  the  seller,  it  has  been  held 
that  he  cannot^ 'escape  from  the  obligation 
thus  assumed  by  giving  notice  to  the  agent, 
although  the  latter  assures  him  that  notice 
to  the  ccxnpany  is  unnecessary  as  he  himsell 
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forts  to  make  the  engine  fulfil  the  termB  of 
the  written  warranty  thereof?  A.  As  to 
Howard,  we  answer  yes.  As  to  Mader,  we 
answer  yes.    As  to  Parr,  we  answer  yes. 

"(7)  Did  plaintiff  purchase  the  gasolene 
engine  in  reliance  upon  the  truth  of  the 
written  warranty  thereof?    A.  YesJ 


n 


Kr.  Francis  WlllUiins  for  appellant. 
Mr.  Simon  Gillen  for  respondent. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  insists  that  the  evidence 
does  not  support  the  first,  second,  third, 
and  fourth  findings  of  the  Jury,  and  that 


the  court  should  have  changed  the  answers 
of  the  jury  in  each  instance,  and  that  if 
the.  court  did  not  see  fit  to  do  so  it  should 
have  granted  a  new  trial.  We  think  there 
was  ample  evidence  in  the  record  to  sus- 
tain the  answers  of  the  jury  to  the  first, 
second,  and  third  questions  of  the  verdict. 
In  fact  the  preponderance  of  the  evidence 
supports  these  findings.  Whatever  difficul- 
ty the  case  presents  arises  out  of  the  con- 
tention that  the  answer  to  the  fourth  ques- 
tion has  no  support  in  the  evidence. 

The  contract  of  sale  contained  the  fol- 
lowing provisions: 

''If  inside  of  six  days  from  the  day  of  its 
[the  engine's]  first  use  it  shall  fail  in  any 


will  give  such  notice.  Nichols  8.  &  Co.  v. 
Urkin,  79  Mo.  264. 

In  cases  where  by  the  contract  of  sale 
notice  is  required  to  be  given  both  to  the 
agent  of  the  seller  and  the  seller,  where  no- 
tice is  not  given  to  the  seller,  although  it  is 
given  to  the  local  sgent,  the  fact  that  the 
agent  agreed  that  if  the  purchaser  would 
keep  the  machine  and  try  to  make  it  work, 
the  seller  would  take  it  back  if  it  finally 
failed  to  work,  or  that  the  agents  of  the 
seller  furnished  repairs  for  the  machine  and 
made  repeated  attempts  to  remedy  the  de- 
fects in  it,  does  not  constitute  a  waiver  of 
the  notice  to  the  seller,  where  the  contract 
provides  that  the  terms  and  oonditions  of 
the  warranty  cannot  be  changed  by  any 
agent.  Furneauz  v.  Easterly,  36  Kan.  639, 
13  Pac.  824. 

In  Brown  v.  Russell  ft  Co.  105  Ind.  Ad,  4 
N.  £.  428,  provisions  of  contract  for  the 
sale  of  a  machine  requiring  written  notice 
of  defects  therein  to  be  given  to  the  seller 
and  the  agent  through  whom  the  machine 
was  purchased  are  held  not  to  be  waived 
although  notice  was  given  the  agent,  and  he 
attempted  to  make  the  machine  fulfil  the 
warranty,  and  failing  in  this  regard  re- 
quested the  buyer  not  to  return  the  machine 
rat  to  store  it^  which  he  did. 

AMertions  by  the  local  agent  of  the  seller 
to  the  purchaser  of  a  machine  upon  the 
tatter's  complaint  that  it  was  not  operating 
according  to  the  warranty,  to  the  effect  that 
the  machine  could  be  fixed  properly,  that  the 
seller  would  do  what  was  right  with  the  ma- 
chine, and,  if  it  could  not  fix  it,  it  would 
furnish  the  purchaser  with  another  machine, 
do  not  constitute  a  waiver  by  the  seller  of 
the  provisions  of  the  contract  of  sale,  re- 
quiring written  notice  to  it  of  the  failure  of 
tne  machine  to  work,  and  a  return  of  the  ma- 
chine if  the  seller  is  imable  to  make  it  work 
according  to  warranty.  Minnesota  Thresher 
Mfg.  Co.  V.  Lincoln,  4  N.  D.  410,  61  N.  W. 
146. 

In  Fort  Huron  Engine  k  Thresher  Co.  v. 
Ball,  30  Okla.  11,  118  Pac.  398,  no  notice  of 
defect  of  any  kind  was  given  by  the  pur- 
chaser until  after  the  time  specified  there- 
for in  the  contract.  Notice  was  then  given 
to  the  local  agent  of  the  seller  with  whom 
the  purchaser  had  dealt  for  some  years  in 
90  liJUA.(N.S.) 


reference  to  the  seller's  business.  Upon  this 
notice  an  expert  was  sent  to  examine  and 
adjust  the  machinery,  and  such  examina- 
tions were  made  from  time  to  time,  and  the 
negotiations  in  the  main  were  between  the 
purchaser  and  the  agent.  It  was  held 
proper  for  the  defendant  to  show  the  above 
facts  and  the  acts,  conduct,  conversations, 
and  circumstances  surrounding  his  dealings 
with  the  agent,  and  to  submit  same  to  the 
jury  upon  the  question  of  agency  in  order 
to  establish  a  waiver  by  the  seller. 

In  Wendall  v.  Osborne,  63  Iowa,  99,  18 
N.  W.  709,  it  was  held  that  notice  of  de- 
fects in  the  machinery  was  not  given  within 
the  time  specified,  and  hence  all  right  of  ac- 
tion on  the  warranty  was  lost,  although  no- 
tice was  given  to  the  seller's  agent,  and  after 
such  notice  he  examined  the  machine,  made 
dome  changes  therein,  and  gave  direction 
as  to  its  use.  The  court  said  that  the  acts 
of  the  agent  after  the  contract  was  by  law 
regarded  as  performed  by  the  seller  by 
reason  of  the  terms  of  the  contract  would 
not  operate  as  a  waiver  of  the  conditions 
requiring  the  notice  before  a  certain  time, 
since  notice  after  that  time  is  not  pro- 
vided for  by  the  contract,  and  is  a  matter 
entirely  outside  thereof,  and  hence  cannot 
have  any  effect  in  determining  the  rights 
of  the  parties. 

Where  upon  the  failure  of  an  expert  of 
the  seller  to  make  the  machine  work,  he  was 
told  that  it  would  be  returned,  and  asked 
whether  it  would  be  received  at  one  of  two 
places,  and  he  answered  that  he  had  noth- 
ing to  do  with  the  matter,  and  could  not 
say  without  instruction  from  the  seller, 
there  was  no  waiver  of  the  return;  neither 
was  there  a  waiver  of  the  return  by  the  pur- 
chaser notifying  the  seller  that  he  would 
not  keep,  the  machine,  where  he  asked  no 
direction  as  to  where  the  delivery  of  the 
same  should  be  made,  but  merely  demanded 
his  notes  and  mortgage,  and  damages,  al- 
though his  letter  was  not  answered  by  the 
seller.  Zimmerman  v.  Robinson,  118  Iowa, 
117,  91  N.  W.  918. 

d.  Authority  of  agent  to  waive. 
1.  In  ffeneral. 

An  agent  paving  power  and  iiuthority  to 
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respect  to  fill  this  warranty,  notice  shall  he 
given  the  Hart-Parr  Company  at  their  office 
at  Charles  City,  Iowa,  by  registered  letter 
or  telegram,  stating  particularly  wherein 
it  fails  to  fill  the  warranty.  .  .  .  The 
use  of  said  engine  after  the  expiration  of 
the  time  named  in  the  above  warranty 
shall  be  evidence  of  the  fulfilment  of  the 
warranty,  and  full  satisfaction  to  the  un- 
dersigned, who  agrees  thereafter  to  make 
no  further  claim  on  the  Hart-Parr  Com- 
pany. .  .  .  Neither  shall  the  fiu;t  ^  of 
any  local  or  traveling  agent  or  expert  of 
the  company  rendering  assistance  of  any 
nature,  after  the  above  warranty  has  been 
concluded,  operate  as  an  extension  of  the 
conditions  thereof." 

The  plaintiff  did  not  have  a  copy  or  du- 


plicate of  this  warranty  until  about  Septem- 
ber 1st.  He  used  the  machine  in  threshing 
some  peas  at  his  own  farm  on  August  lOth 
or  17th,  and  on  August  19th  he  started  to 
thresh  at  the  farm  of  a  neighbor  and  con- 
cluded his  work  there  on  the  evening  of  the 
20tlL  This  apparently  was  the  only  work 
plaintiff  was  able  to  do  until  after  the  ex- 
piration of  aix  days  from  the  date  on  which 
the  engine  was  first  started.  Manifestly, 
the  actual  time  available  to  make  a  teat  of 
the  engine  was  rather  short.  On  August 
22d  the  plaintiff  wrote  the  defendant,  and 
in  his  letter  said: 

"I  will  need  some  expert  help  in  learning 
to  start  the  engine  and  get  the  full  power 
out  of  it.  I  and  Mr.  H.  Hine  had  lots  of 
trouhle   in    starting    the   engine    when    we 


sell  a  machine  under  a  contract  which  con- 
tains conditions  for  the  benefit  of  the  seller 
has  authority  to  bind  his  principal  by  a 
waiver  of  such  conditions.  First  Nat.  Bank 
V.  Dutcher,  128  Iowa,  413,  1  L.R.A.(N.S.) 
14«,  104  N.  W.  497. 

And  the  power  of  an  agent  to  waive  a 
condition  as  to  notice  of  breach  of  warranty 
has  been  sustained  although  the  contract  of 
sale  contained  a  clause  expressly  providing 
that  no  agent  had  any  authority  in  this  re- 
gard. 

In  Nichols  ft  8.  Co.  v.  Maxson,  76  Kan. 
607,  92  Pac.  545,  the  court  reasons  that  the 
seller  is  a  corporation  and  can  act  only 
through  its  agent,  that  it  sent  an  agent  to 
collect  the  note,  who  was  an  adjuster  and 
collector  of  the  company,  and  had  sold  this 
machine;  at  the  time  he  was  sent  the  com- 
pany had  received  letters  from  the  purchaser 
informing  it  that  the  machine  had  proved 
defective,  and  that  he  would  not  keep  it  or 
pay  for  it,  and  the  company  also  knew  that 
.  be  claimed  to  have  given  notice  of  defects 
required  in  the  contract.  With  this  infor- 
mation the  company  sent  its  adjuster  to 
collect  one  of  the  notes,  relying  upon  having 
tied  its  own  hands  with  a  written  contract 
so  as  to  devest  itself  of  authority  orally  to 
make  another  contract  or  to  vary  the  terms 
of  the  original  except  by  a  writing  signed 
by   its  president. 

To  sustain  it  in  this  position,  said  the 
court,  would  be  to  enable  it  to  take  advan- 
tage of  the  benefits  derived  from  representa- 
tions and  conduct  of  its  agents,  and  would 
be  unconscionable. 

2.  Where  agent  attempts  to  remedy  de- 

fects. 

Where  the  agent  of  the  seller  undertakes 
to  remedy  the  defects  in  the  machine  dis- 
closed upon  a  trial  thereof,  his  action  in 
this  regard  constitutes  a  waiver  of  the  pro- 
vision in  the  contract  requiring  notice  to  the 
seller  of  any  defect  in  the  machine  disclosed 
by  a  trial  thereof.  Springfield  Engine  ft 
ITiresher  Co.  v.  Kennedy,  7  Ind.  App.  602, 
34  N.  E.  866;  Nichols  ft  S.  Co.  v.  Wiede- 
mann, 72  Minn.  344,  75  N.  W.  ?08,  76  N.  W. 
60  L.RJl.(N.S.) 


41 ;  J.  I.  Case  Threshing  Mach.  Co.  v.  Gidlev, 
28  S.  D.  101,  132  N.  W.  711. 

The  knowledge  of  the  local  agent  of  the 
seller,  and  his  action  in  getting  an  expert 
to  remedy  the  defect  complained  of,  consti- 
tute a  waiver  of  notice  to  the  local  agent, 
and  it  is  sufficient  if  thereafter  notice  is 
given  of  defects  to  the  seller  and  the  ma- 
chinery is  returned  to  the  place  where  it 
was  received,  where  the  seller  made  no  at- 
tempt to  remedy  the  defects.  Reeves  ft  Co. 
V.  Block,  —  S.  D.  — .,  139  N.  W.  780  (con- 
tract required  notice  to  seller  by  registered 
letter  and  also  written  notice  to  the  local 
agent  from  whom  the  machine  was  pur- 
chased). 

In  Harrison  v.  Russell,  12  Idaho,  624,  87 
Pac.  784,  the  provision  that  no  promises 
whether  of  agent,  employee,  or  attorney,  in 
respect  to  payments,  security,  or  the  work- 
ing of  machinery  named,  will  be  considered 
binding  unless  made  in  writing  ratified  by 
the  home  or  branch  office,  is  construed  not 
to  be  applicable  to  a  waiver  by  an  agent  of 
the  seller  of  the  notice  therein  required  of 
the  defects  in  the  machinery,  and  it  is 
pointed  out  that  the  only  purpose  of  notice 
is  to  enable  the  seller  to  examine  the  ma- 
cliinery,  and  remedy  any  defects,  and  put  it 
in  running  order.  When  the  above  purpose 
has  been  served,  and  the  company's  agents 
have  taken  charge  of  and  worked  on  the  ma- 
chinery, it  becomes  immaterial  whether  any 
notice  at  all  has  been  given. 

The  requirement  of  a  contract  for  the 
sale  of  a  machine  as  to  notice  of  defects 
therein  is  also  waived  by  the  agent  of  the 
seller  agreeing  with  the  purchaser  to  send 
a  person  to  make  the  machine  work  ac- 
cording to  the  warranty.  Sandwich  Mfg. 
Co.  V.  Feary,  40  Neb.  226,  68  N.  W.  713. 

A  provision  for  notice  of  defects  is  waived 
where,  after  the  expiration  ef  the  two  days 
limited  for  trial  and  notice,  the  purchaser 
continues  in  his  attempts  to  make  the  ma- 
chine work  well  at  the  request  of  the  seller's 
agents  and  experts,  who  take  part  in  such 
attempts,  and  this  is  true  although  the  con- 
tract contains  a  provision  that  no  person 
has  any  authority  to  add  to,  abridge,  or 
change  this  warranty  in  any  manner.    First 
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stopped  with  the  belt  on.  I  want  to  start 
Thursday  morningi  want  your  man  here  by 
that  time." 

This  letter  is  indefinite,  but  it  does  in- 
form the  defendant  that  the*  services  of  an 
expert  would  be  required  to  enable  the 
plaintiff  to  get  full  power  out  of  the  en- 
gine. Full  power  would  obviously  be  un- 
derstood to  mean  the  amount  or  quantity 
of  power  guaranteed  by  the  contract  of 
sale.  By  the  warranty  the  plaintiff  was  re- 
quired to  "state  particularly"  wherein  the 
engine  failed  to  comply  with  the  warranty. 
The  letter  or  notice  was  not  as  exact  and 
precise  as  it  would  have  been  had  a  lawyer 
been  employed  to  draw  it.  However,  the 
plaintiff  was  not  at  this  time  preparing  for 
a  lawsuit,  but  was  desirous  of  having  the 


engine  fixed  up  so  that  he  could  start  it 
easily  and  get  the  guaranteed  amount  of 
power  out  of  it.  The  defendant  did  not  de- 
cline to  act  upon  this  letter  because  of  the 
informal  character  of  the  complaint  made. 
On  August  23d  it  wrote  the  plaintiff:  "We 
have  just  received  word  from  our  Mr.  How- 
ard that  he  would  be  there  the  middle  of 
this  week.  We  presume  he  is  there  and  has 
gotten  you  straightened  out  by  this  time." 
Howard  was  the  traveling  salesman  of  the 
defendant,  in  Wisconsin,  and  the  person  who 
negotiated  the  sale  of  the  engine  to  the 
plaintiff.  Howard,  as  a  matter  of  fact,  vis- 
ited the  plaintiff  on  August  22d,  after 
plaintiff's  letter  to  the  defendant  had  been 
sent  to  the  postoffice  for  mailinjr,  and  did 
something  in  the  way  of  putting  the  engine 


Xat.  Bank   v.   Dutcher,   128    Iowa,   413,    1 
L.R.A.(N.S.)  142,  104  N.  W.  497. 

After  a  sale  is  fully  completed,  an  expert 
workman  with  no  other  authority  than  that 
of  putting  the'machinery  in  condition,  where 
the  contract  expressly  stipulates  that  no 
agent  shall  have  authority  to  waive  its 
terms,  may  nevertheless  vary  the  conditions 
of  the  sale  and  release  the  purchaser  from 
the  performance  of  the  condition  relative  to 
notice  of  defects  and  return  of  the  property. 
Massillon  Engine  &  Thresher  Co.  v.  Shir- 
mer,  122  la.  699,  98  N.  W.  604,  overruling 
on  rehearing  93  N.  W.  599. 

Where  notice  by  registered  letter  di- 
rected to  the  seller,  of  any  defects  in  the 
machinery  purchased  is  required,  such  no- 
tice is  not  waived  by  the  fact  that  experts 
of  the  seller  in  the  neighborhood  of  the 
buyer  on  other  business  examined  his  ma- 
chine. Aultmann  &  T.  Co.  v.  Gunderson,  6 
S.  D.  226,  65  Am.  St.  Rep.  837,  60  N.  W. 
859. 

Where  a  warranty  contains  a  provision 
that  any  assistance  rendered  .by  the  com- 
pany by  his  agent  or  servants  in  operating 
the  machinery  sold,  or  remedying  any  de- 
fects therein,  either  before  or  after  the  time 
fixed  for  the*  trial  thereof,  shall  not  be 
deemed  a  waiver  of  or  any  excuse  for  failure 
of  the  purchaser  to  fully  keep  and  perform 
the  conditions  of  the  warranty,  it  will  not 
amount  to  a  waiver  of  compliance  with  the 
conditions  imposed  upon  the  purchaser,  nor 
of  notice  of  defects  in  the  machine  war- 
ranted, if  the  seller  without  such  notice,  up- 
on the  request  of  the  purchaser,  undertakes 
to  make  the  machine  comply  with  the  war- 
ranty. Brooks  Bros.  Lumber  Co.  v.  J.  I. 
Case  Threshing  Mach.  Co.  136  Ga.  754,  72  S. 
E.  40. 

3.  Agreement  to  secure  aettlement, 

A  promise  by  the  seller  to  remedy  de- 
fects complained  of  by  the  buyer,  which  in- 
duces the  latter  to  execute  notes  for  the  pur- 
chase price,  waives  all  right  of  the  seller  to 
claim  that  notice  was  not  given  or  the  ma- 
chinery returned  within  the  time  and  man- 
ner stipulated  in  the  contract;  neither  may 
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he  claim  that  the  subsequent  use  of  the  ma- 
chine constitutes  a  ratification  of  the  sale, 
although  the  contract  contains  a  stipula- 
tion to  this  effect.  C.  Aultman  &  Co.  v. 
Richardson,  21  Ind.  App.  211,  52  N.  E.  86. 

Where  a  machine  is  sold  with  a  warranty 
that  it  is  well  made  and  of  good  material, 
and  that  it  will  do  good  work  with  proper 
management,  and  it  is  further  provided  in 
the  warranty  that  if  the  machine  should 
not  work  well,  notice  is  to  be  given  to  the 
seller,  and  if  it  cannot  be  made  to  do  good 
work  it  shall  be  returned  free  of  charge  to 
the  place  where  received,  when  payment  of 
the  money  and  notes  will  be  returned,  and 
that  failure  to  immediately  give  notice  as 
required,  or  continued  possession  of  the  ma- 
chine, whether  kept  in  use  or  not,  shall  be 
deemed  conclusive  evidence  that  the  machine 
fills  the  warranty,  and  the  machine  fails  to 
work  according  to  the  warranty,  but  the 
purchaser  settles  therefor  bv  his  note,  re- 
lying upon  the  promise  of  the  seller  there- 
after to  make  the  machine  work  according 
to  the  warranty,  if  the  seller  fails  in  this 
regard,  the  purchaser  may  counterclaim 
against  his  liability  on  the  notes,  his  dam- 
ages for  a  breach  of  the  warranty,  since  the 
action  of  the  seller  has  constituted  a  waiver 
of  the  condition.  Seymour  v.  Phillips,  61 
Neb.  282,  85  N.  W.  72. 

Where  a  machine  failed  to  work  upon 
trial,  and  a  general  agent  of  the  seller  se- 
cured a  settlement  with  the  purchaser 
by  promising  that  the  seller  would  put 
it  in  order  the  next  season,  this  agreement  is 
binding  upon  the  seller.  Acme  Harvesting 
Mach.  Co.  V.  Gasperson,  168  Mo.  App.  558, 
153  S.  W.  1089. 

An  agreement  by  an  adjuster  and  collec- 
tor of  the  seller  who  sometimes  sold  its  ma- 
chines, and  who  sold  the  machine  in  question, 
and  who  was  sent  by  the  seller  to  collect 
the  first  note  given  for  the  purchase  price, 
that  if  this  note  was  paid  the  seller  would 
at  once  send  certain  repairs  and  in  the  fol- 
lowing spring  would  send  an  expert  who 
would  put  the  machine  in  repair,  and  they 
would  make  it  thresh  all  kinds  of  grain  as 
well  as  any  machine  could,  is  binding  upon 
the  seller  where  in  reliance  thereon  the  pur- 
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in  running  order.  At  this  time  Howard  ad- 
vised the  plaintiff  that  if  he  had  any 
further  trouble  with  the  engine  he  should 
notify  hkn,  and  not  the  defendant.  On 
August  26th  the  defendant  wrote  the  plain- 
tiff: "We  have  heard  from  our  Mr.  How- 
ard that  he  happened  along  about  the  time 
you  wished  a  man,  and  has  helped  you,  giv- 
ing such  aid  as  you  needed."  About  August 
27th  the  plaintiff  telegraphed  Howard  to 
send  an  expert  to  ascertain  how  the  trouble 
with  the  engine  could  be  remedied.  An  ex- 
pert was  sent,  who  remained  with  the  en- 
gine for  three  days,  but  apparently  failed 
to  make  it  work  satisfactorily,  whereupon 
plaintiff  returned  the  engine  to  Waldo,  and 


wrote  the  defendant  what  he  had  done,  and 
specified  in  detail  wherein  the  engine  failed 
to  fulfil  the  warranty,  and  demanded  back 
his  notes  given  in  payment  of  the  same. 
From  this  point  on  the  correspondence  is 
quite  voluminous,  but  not  very  material. 
The  defendant,  under  date  of  September  2d, 
notified  the  plaintiff  that  the  engine  was 
his  because  of  his  failure  to  give  notice  re- 
quired by  the  contract  of  sale  within  the 
prescribed  time,  and  refused  to  reco<niue 
any  right  of  rescission  on  the  part  of  the 
plaintiff.  The  plaintiff  took  a  contrary  po- 
sition. About  September  14th  Howard  and 
one  Parr,  the  secretary  of  the  defendant 
company  and  an  expert  machinist,  went  to 


chaser  pays  the  note.  And  this  is  true  al- 
though the  contract  contains  a  stipulation 
that,  after  the  machine  is  delivered  to  the 
purchaser,  any  subsequent  contracts  relating 
thereto  or  in  anywise  affecting  the  war- 
ranty or  return  of  the  machine  thereunder, 
must  be  in  writing,  and  in  order  to  bind  the 
company  must  be  signed  by  its  president. 
Nichols  k  S.  Co.  v.  Maxson,  76  Kan.  607,  92 
Pac.  545. 

The  seller  by  taking  and  accepting  notes 
procured  b^  its  agent,  and  attempting  to 
enforce  their  collection,  is  estopped  to  deny 
an  agreement  by  the  agent  that  he  will  re- 
pair the  machine  for  the  price  of  which  the 
notes  were  given  and  put  same  in  good  work- 
able condition.  It  cannot  enforce  that  part 
of  the  agreement  which  is  beneficial  to  it, 
and  at  the  same  time  repudiate  the  author- 
ity of  the  agent  as  to  that  part  which  car- 
ried with  it  a  duty  and  a  burden.  The  acts 
of  its  agent  must  be  accepted  and  ratified  as 
a  whole  or  repudiated  in  the  same  way. 
Warder,  B.  &  G.  Co.  v.  Myers,  70  Neb.  16, 
96  N.  W.  992. 

A  seller  while  suing  to  enforce  a  note  giv- 
en for  the  purchase  price  of  a  machine  sold 
with  warranties  and  under  requirements  as 
to  notice  of  defects  and  a  return  of  the  prop- 
erty for  breach  of  warranty  cannot  be  heard 
to  say  that  the  inducements  held  out  by  his 
agent  to  procure  the  note  from  the  purchaser 
were  unauthorized.  D.  M.  Osborn  Co.  v. 
Jordan,  62  Neb.  466,  72  N.  W.  479. 

Although  the  purchaser  does  not  give  the 
required  notice,  his  failure  in  this  regard 
cannot  be  taken  advantage  of  by  the  seller, 
where  the  latter's  agent  procured  a  settle- 
ment with  the  purchaser  and  his  notes  for 
the  purchase  price  by  promising  that  the 
seller  would  still  make  good  the  defects  in 
the  machine.  Nichols  k  S.  Co.  v.  Caldwell, 
26  Ky.  L.  Rep.  136,  80  S.  W.  1099. 

An  agreement  by  an  agent  of  the  seller 
that  notes  given  for  the  purchase  price  of  a 
machine  shall  not  be  delivered  to  the  seller 
until  the  buyer  has  a  chance  to  try  the  ma- 
chine on  different  kinds  of  strain,  waives 
the  requirement  that  notice  of  defects  shall 
be  given  within  one  week  from  the  first  trial. 
Dollarhide  v.  Hopkins,  72  111.  App.  609. 

In  Colean  Mfg.  Co.  v.  Feckler,  20  N.  D. 
188,  126  N.  W.  1019,  the  purchaser  of  a 
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threshing  outfit  was  induced  to  settle  for  it 
when  in  a  defective  condition  by  the  prom- 
ises of  the  local  agent  of  the  seller  that  it 
would  be  made  to  work,  and  an  expert  in  the 
employ  of  the  seller  undertook  to  make  it 
work  according  to  the  warranty ;  the  pur- 
chaser also  made  such  attempts  but  neither 
party  was  successful  in  this  regard;  the 
purchaser  waa,  however,  held  liable  for  tlic 
purchase  price  on  the  ground  that  he  had 
failed  to  give  notice  to  the  seller  of  de- 
fects in  the  machinery  as  required  by  tiie 
contract,  that  if  inside  of  six  days  aft«r  i'w 
day  of  its  first  use  it  should  in  any  respect 
fail  to  fill  the  warranty,  written  notice  shall 
be  given  the  seller  at  his  office  in  a  desig- 
nated place,  by  registered  letter,  where 
there  was  also  a  provision  in  the  contract 
that  no  agent  or  any  other  person  shall  be 
authorized  to  make  any  different  warrantv. 
or  vanr  or  modify  any  of  its  terms,  or  waive 
any  oi  the  conditions  of  this  one.  In  thia 
case  the  purchaser  returned  the  machine  to 
the  seller's  agent  after  having  failed  to 
make  it  work,  and  such  return  was  pleaded 
in  defense  to  an  action  on  notes  given  for 
the  purchase  price. 

In  Wilson  "v.  Nichols  ft  S.  Co.  139  Ky. 
606,  97  S.  W.  18,  in  construing  a  provisioD 
that  '^o  general  or  special  agent  or  local 
dealer  is  authorized  to  make  any  change  in 
this  warranty.  Workmen  or  experts  are 
not  agents,  and  have  no  authority  to  bind 
the  company  by  any  contract  or  statement 
" — it  is  held  that  a  promise  by  an  agent  of 
limited  authority,  that  if  the  purchaser 
would  pay  a  part  of  the  purchase  price,  the 
seller  would  put  the  machine  in  first-olas^ 
order  for  the  next  season,  is  not  binding  on 
the  seller,  and  does  not  constitute  a  waiver 
of  the  clause  in  the  contract  of  sale  requir- 
ing the  purchaser  to  return  the  machine  if 
it  cannot  be  made  to  fulfil  the  warranty,  al- 
though in  reliance  upon  the  representations 
and  promises  of  this  agent  the  buver  paid  a 
portion  of  the  purchase  prioe  anj  retained 
the  machine. 

II,  Waiver  of  return, 

a.  By  aelier. 

As  to  the  construction  of  a  provisioft  te  ^ 
contract  of  sale  for  the  return  of  the  prof* 
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•ee  plaintiff.  They  insisted  that  the  engine 
was  the  plaintiff's  property,  but  that  they 
desired  to  help  him  out  by  putting  it  in 
running  order.  The  plaintiff,  while  main- 
taining that  the  engine  was  not  his,  con- 
sented to  give  it  another  trial,  and  hauled 
it  from  Waldo  to  the  place  where  he  was 
threshing  with  his  old  engine.  Howard  and 
Parr  did  not  succeed  in  making  the  engine 
work  satisfactorily  or  in  such  a  manner  as 
to  constitute  a  compliance  with  the  con- 
tract. On  Octcber  7th  the  plaintiff  again 
wrote  the  defendant  that  he  would  give  it 
another  chance  to  make  the  engine  work 
according  to  warranty,  and  requested  de- 
fendant  to  send  another  expert.     The  de- 


fendant declined  to  take  advantage  of  such 
offer.  The  engine  was  again  returned  to 
Waldo  before  October  20th,  and  the  defend- 
ant was  notified  of  such  return. 

This  does  not  appear  to  be  a  case  where 
the  plaintiff  got  sorry  for  having  made  the 
purchase  and  was  looking  for  some  subter- 
fuge whereby  he  could  avoid  the  contract. 
On  the  contrary,  he  seemed  to  be  entirely 
willing  to  give  the  engine  a  fair  trial,  and 
to  keep  and  use  it  if  it  could  be  made  to 
do  the  work  as  guaranteed.  Within  the 
six-day  period  the  defendant  was  notified 
that  the  services  of  an  expert  would  be  re- 
quired to  get  the  full  power,  which  we 
think  means  the  guaranteed  power,  out  of 


erty  in  the  event  of  a  rescission  for  a  breach 
of  warranty,  see  note  in  32  L.R^.(N.S.) 
212. 

As  to  the  effect  of  a  provision  in  a  contract 
of  sale  for  the  return  of  defective  goods  up- 
on the  buyer's  right  to  recover  for  a  breach 
of  warranty,  express  or  implied,  see  note  in 
12  L.RJk.(N.S.)  640. 

Where  a  machine  is  sold  under  a  war- 
ranty, with  a  condition  incorporated  in  the 
contract  for  the  return  of  the  machine  if, 
after  notice  to  the  seller  of  its  failure  to 
operate,  the  latter  is  unable  to  make  it  com- 
ply with  the  contract,  the  seller  or  his  au- 
thorized agent  may  modify  the  terms  of  the 
original  contract  as  to  the  tests  to  be  made 
or  the  return  of  the  machine.  Port  Huron 
Engine  k  Thresher  Co.  v.  Clements,  113  Wis. 
249,  89  N.  W.  160. 

The  clause  in  a  contract  for  the  sale  of  a 
machine  that  the  continued  possession  of  the 
machine  shall  be  conclusive  evidence  that  it 
fulfils  the  warranty  is  waived  by  the  seller 
when  he  requests  the  purchaser  to  retain 
the  machine  and  promises  that  he  will  make 
it  comply  with  the  warranty.  New  Ham- 
burg Mfg.  Co.  V.  Weisbrod,  1  Sask.  L.  R. 
342. 

Under  a  warranty  of  a  machine  that  it  is 
of  good  material,  well  made,  and  with  prop- 
er management  capable  of  doing  as  good 
work  as  similar  articles  of  other  manu- 
facturers, together  with  the  clause  that  con- 
tinued possession  or  use  of  the  machine 
after  the  expiration  of  the  time  named  shall 
be  conclusive  evidence  that  the  warranty  is 
fulfilled  to  the  satisfaction  of  the  purchaser, 
who  agrees  to  make  no  further  claim  there- 
on, it  has  been  held  the  fact  that  the 
purchaser  in  attempting  to  make  the  ma- 
chine work  according  to  the  warranty  used 
it  beyond  the  period  prescribed,  where  he 
does  not  accept  it,  does  not  bar  him  from 
refusing  to  accept  it  where  it  cannot  be 
made  to  fill  the  warranty,  and  where  he  has 
given  his  notes  for  the  purchase  price  in  re- 
liance upon  the  promise  of  the  seller  to  make 
the  machine  work,  according  to  warranty, 
and  he  has  been  compelled  to  pay  the  notes, 
be  may  recover  the  amount  thereof  from  the 
seller.  Kingman  v.  Meyer  Bros.  70  111.  App. 
476. 

Although  the  time  and  manner  of  return- 
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ing  the  article  purchased  does  not  comply 
with  the  provisions  of  the  contract  author- 
izing such  return,  yet  where  the  seller  sub- 
sequently disposes  of  the  property  he  waives 
all  objections  on  this  score.  Morehead  v. 
Mayer,  8  Ky.  L.  Rep.  786. 

Where  a  purchaser  attempts  to  rescind  a 
contract  for  the  sale  of  a  machine  for  breach 
of  warranty  and  returns  the  machinery  to 
the  seller,  who  accepts  it,  the  latter  cannot 
thereafter  insist  that  the  purchaser  did  not 
comply  with  the  conditions  of  the  contract. 
Avery  Planter  Co.  v.  Peck,  80  Minn.  519,  83 
N.  W.  466,  1083. 


b.  Refusal  •/  seller  or  agent  to  accept 

retv/nim 

The  assertions  of  the  seller  that  he  will 
not  accept  the  machine  if  it  is  returned  to 
him  releases  the  purchaser  from  the  neces- 
sity of  returning  it.  Kingman  v.  Meeks,  66 
111.  App.  272;  Ohio  Thresher  ft  Engine  Co. 
V.  Hensel,  9  Ind.  App.  328,  36  N.  E.  716; 
Padden  v.  Marsh,  34  Iowa,  522;  Champion 
Mach.  Co.  y.  Mann,  42  Kan.  372,  22  Pac. 
417;  Palmer  t.  Reeves  k  Co.  139  Mo.  App. 
473, 122  S.  W.  1119;  Cornell  v.  Fox,  96  App 
Div.  71,  88  N.  y.  Supp.  482. 

Assertions  by  the  seller  that  it  is  not  li> 
able  under  its  warranty  is  a  waiver  of  the 
necessity  of  the  purchaser  returning  the 
machine  warranted,  although  the  contract  of 
sale  requires  such  return  within  a  desig- 
nated time.  J.  I.  Case  Threshing  Mach.  Co. 
V.  Gardner,  159  Mo.  App.  274,  140  S.  W. 
318. 


o.  By  agent  of  seller, 

1.  In  generaU 

An  agent  of  the  seller  of  machines  siiA* 
ilar  to  the  one  sold  defendant,  who  sold  the 
particular  machine,  has  the  power  to  waive 
a  return  of  the  machine.  A^Cormick  Har- 
vesting Mach.  Co.  y.  Brower,  88  Iowa,  607, 
56  N.  W.  637. 

An  agent  having  power  to  sell  and  deliver 
personal  property  with  a  warranty  as  to 
quality  has  authority  to  waive  a  return  of 
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the  engine.  The  letter,  in  effect,  stated 
that  the  engine  was  not  furnishing  the  re- 
quired power  and  afso  that  it  was  very  diffi- 
cult to  start  it  with  the  belt  on.  The  de- 
fendant acted  on  this  notice  and  treated  it 
as  sufficient  by  writing  the  letters  of 
August  23d  and  26th.  It  is  true,  Howard's 
first  visit  was  not  made  at  the  instigation 
of  the  defendant  after  it  had  received  the 
letter  of  August  22d.  But  by  writing  that 
Howard  was  going  to  inspect  the  engine 
and  also  that  he  had  done  so,  these  two  let- 
ters clearly  evince  an  intention  on  the  part 
of  the  defendant  to  treat  the  notice  as  suffi- 
cient. In  view  of  the  letters  of  August  23d 
and  26th  and  of  the  statement  made  by 
Howard  to  the  plaintiff,  we  think  he  had  a 
right  to  assume  that  Howard  was  the 
proper  party  on  whom  to  call  for  assistance, 
and  that  the  act  of  Howard  in  sending  an 
expert  on  August  28th  to  put  the  engine  in 


good  order  was  in  fa'ct  the  act  of  the  de- 
fendant, and  a  recognition  of  the  sufficiency 
of  the  notice  already  given,  and  a  waiver 
of  any  more  specific  notice  than  that  given. 
The  decided  cases  fully  support  the  con- 
clusion reached:  Kingman  &  Co.  v.  Watson, 
97  Wis.  596,  609,  73  N.  W.  438;  Trapp  v. 
New  Birdsall  Co.  109  Wis.  543,  556,  85  N. 
W.  478,  and  cases  cited;  Hein  v.  Milde- 
brandt,  134  Wis.  582,  585,  116  N.  W.  121; 
Peterson  v.  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.  97  Iowa,  148,  59  Am.  St. 
Rep.  399,  66  N.  W.  96;  Nichols  ft  S.  Co.  v. 
Wiedemann,  72  Minn.  344,  346,  75  N.  W. 
208,  76  N.  W.  41.  We  fail  to  find  any  suffi- 
cient evidence  to  warrant  us  in  holding  that 
the  plaintiff  waived  his  right  to  rescind  by 
retaining  the  engine  in  his  possession  as 
long  as  he  did,  considering  the  circum- 
stances that  led  to  the  retention. 
Judgment  affirmed. 


the  property  when  a  rescission  of  the  sale 
is  attempted  because  of  a  failure  of  the  war- 
ranty. Warder  v.  Robertson,  76  Iowa,  585, 
39  N.  W.  906. 

And  a  clause  in  a  contract  of  sale  that  it 
is  understood  and  agreed  that  general 
agents,  so-called,  have  no  general  agency 
powers,  is  not  notice  to  the  purchaser  that 
a  general  agent  sent  by  the  seller  to  deal 
with  reference  to  conditions  arising  subse- 
quent to  the  execution  of  the  contract  has 
no  authority,  upon  his  being  unable  to  make 
the  machine  comply  with  Bie  warranty,  to 
agree  with  the  purchaser  as  to  the  disposal 
thereof.  Womack  v.  J.  I.  Case  Threshing 
Mach.  Co.  62  Wash.  661,  114  Pac.  509. 

And  the  time  and  manner  of  return  is 
waived  where  the  purchaser  attempts  re- 
scission by  returning  the  machine  to  the 
seller's  agent,  who  receives  it  without  ob- 
jection. Warder,  B.  &  G.  Co.  v.  Pischer, 
110  Wis.  363,  85  N.  W.  968. 

A  provision  for  a  return  of  the  machine 
for  a  breach  of  warranty  is  waived  where 
the  purchaser  offers  to  return  it  and  is  pre- 
vented from  so  doing  by  the  agent  of  the 
seller,  where  the  contract  requires  the  re- 
turn to  be  made  to  such  agent.  D.  M.  Os- 
borne &  Co.  V.  Mullikin,  88  Mo.  App.  350. 

2,  Extension  of  time  for  trial. 

Where  the  purchaser  starts  the  machine 
at  the  request  of  the  agent  of  the  seller, 
made  after  the  purchaser  has  refused  to  ac- 
cept it  on  the  ground  that  it  does  not  an- 
swer the '  warranty,  the  return  of  the  ma- 
chine as  required  by  contract  is  waived. 
McCormick  Harvesting  Mach.  Co.  v.  Dod- 
kinfl,  24  Ky.  L.  Rep.  2306,  73  S,  W.  1129. 

The  use  of  a  machine  at  the  request  of  the 
seller's  agent  after  notice  to  the  latter  of  de- 
fects therein  is  not  a  waiver  by  the  pur- 
chaser of  a  breach  of  the  warranty,  although 
the  contract  contains  a  provision  that  the 
50  L.R.A.(N.S.) 


continued  use  of  the  machine  shall  be  evi- 
dence of  the  fulfilment  of  the  warranty  and 
of  full  satisfaction  on  the  part  of  the  pur- 
chaser, and  .  also  an  agreement  by  him 
thereafter  to  make  no  claim  on  the  seller. 
Springfield  Engine  k  Thresher  Co.  v.  Ken- 
nedy, 7  Ind.  App.  502,  34  N.  E.  856. 

Where  the  purchaser  keeps  and  uses  the 
machinery  for  more  than  one  season,  but 
does  so  at  the  request  of  the  seller,  who 
promises  and  attempts  to  make  same  comply 
with  the  warranty,  when  the  seller  finally 
fails  in  this  regard,  the  purchaser  may  re- 
turn the  machinery  or  offer  to  return  it  in 
rescission  of  the  contract,  notwithstanding 
that  by  the  terms  of  the  contract  to  rescind 
for  breach  of  warranty  the  purchaser  was 
required  to  return  the  machine  within  a 
time  long  since  past.  McCormick  v.  Finch, 
100  Mo.  App.  641,  75  S.  W.  373. 

A  provision  as  to  the  return  of  a  machine 
for  defects  therein  is  waived  by  a  subsequent 
contract  by  the  terms  of  which  the  purchaser 
stores  the  machine  for  the  seller,  and  the 
latter  agrees  by  a  certain  time  to  put  same 
in  condition  to  work,  and  where  he  fails  in 
this  regard,  the  purchaser  need  not  return 
the  machine  in  order  to  rescind  the  contract 
of  sale.  Frick  Co.  v.  Fry,  75  Kan.  396,  89 
Pac.  675. 

It  has  been  held  the  fact  that  the 
agent  of  the  seller  requested  the  purchaser 
to  keep  the  machine  for  further  trial  after 
notice  of  defects  therein  had  been  given, 
which  request  was  complied  with  by  the 
purchaser,  is  not  a  waiver  by  the  seller  of  a 
provision  in  the  contract  for  the  return  of 
the  machine  for  a  breach  of  warranty,  at 
most  it  is  only  a  waiver  as  to  the  time  of 
return.  King  v.  Towsley,  64  Iowa,  75,  19 
N.  W.  859. 

So,  where  the  purchaser  settles  with  the 
seller  for  machinery,  in  reliance  upon  the 
latter's  promise  to  put  the  machine  in  good 
order,  and  the  purchaser   claims  that  the 
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f»cl1er  has  not  performed  his  agreement  in 
this  regard,  it  is  incumbent  upon  him  to 
call  the  seller's  attention  thereto  and  give 
him  an  opportunity  to  perform,  otherwise 
he  cannot  rely  upon  the  agreement.  J.  I. 
Case  Threshing  Mach.  Co.  v.  Mattingly,  142 
Ky.  581,  134  S.  W.  1131. 

Where  the  seller,  on  receipt  of  notice  that 
the  machine  did  not  fulfil  the  warranty,  un- 
dertook to  remedy  the  defect  and  failed,  and 
then  through  its  agent  iroui  time  to  time 
and  during  several  harvests  repeatedly  re- 
quested the  purchaser  to  retain  the  machine, 
assuring  him  that  he  would  remedy  the  de- 
fects, it  will  be  deemed  to  have  waived  the 
provision  in  the  contract  to  the  effect  that 
keeping  the  machine  during  harvest,  whether 
kept  in  use  or  not,  shall  be  deemed  con- 
clusive evidence  that  the  machine  fills  the 
warranty.  D.  M.  Osborne  &  Co.  ▼.  Henry, 
70  Mo.  App.  19. 

Where  the  purchaser  keeps  the  machine 
beyond  the  time  fixed  for  a  trial  thereof, 
after  having  given  notice  to  the  seller  of  its 
failure  to  work  properly,  and  he  does  so  at 
the  request  of  the  experts  sent  by  the  seller 
to  fix  the  machine,  during  which  time  they 
make  unsuccessful  efforts  to  make  it  answer 
the  warrantv,  such  conduct  is  a  waiver  of 
the  provision  with  reference  to  the  con- 
clusive effect  of  the  continued  possession  of 
the  machine  and  of  the  notice  required  by 
the  contract.  Massillon  Engine  k  Thresher 
Co.  V.  Shirraer,  122  Iowa,  699,  98  N.  W.  604. 

Where  the  purchaser,  after  having  given 
notice  of  defects,  keeps  the  machine  beyond 
the  time  limited  in  which  to  give  notice 
thereof,  and  then  returns  the  machine  for 
its  failure  to  work  according  to  warranty, 
the  seller  by  having  made  several  unsuccess- 
ful attempts  to  make  the  machine  work  ac- 
cording to  warranty  during  the  time  it  was 
in  the  purchaser's  possession  after  the  ex- 
piration of  the  time  specified  in  the  con- 
tract for  its  return,  will  be  held  to  have 
waived  the  provision  of  the  contract  that  the 
continued  use«of  the  machine  after  a  speci- 
fied trial  will  constitute  an  acceptance 
thereof.  Westinghouse  Co.  t.  Meixel,  72 
Neb.  623,  101  N.  W.  238. 


8,  Subsequent  agreements. 

An  agreement  by  the  agent  of  the  seller 
having  authority  in  that  regard,  that  the 
machine  sold  would  be  made  to  work  satis- 
factorily, whereby  the  purchaser  is  induced 
to  settle  for  the  machine,  waives  a  return  of 
the  machine  for  a  breach  of  the  warranty  as 
required  bv  the  contract  of  sale.  Randall  v. 
J.  A.  Fav  &  E.  Co.  158  Mich.  630,  123  N.  W. 
574. 

A  return  is  waived  by  a  subsequent  agree- 
ment of  the  asent  of  the  seller  that  the  lat- 
ter would  make  the  machine  work  properly, 
where  in  reliance  thereon,  the  purchaser 
settled  for  the  machine.  McCormick  Har- 
vesting Mach.  Co.  V,  McNicholas,  66  Minn. 
384,  69  N.  W.  .36.  A.  G.  8. 
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TWIN  CITY  CREAMERY  COMPANY,  Plff. 

in  Err., 
v. 

CHARLES  H.  GODFREY  et  aL 

(176  Mich.  109,  142  N.  W.  362.) 

Sale  ^  breach  of  warranty  ^  measare 
of  damages. 

Money  damages  cannot  be  recovered  be- 
cause of  failure  of  a  refrigerating  plant  to 
comply  with  the  specifications,  if  the  con- 
tract provides  that  in  case  the  plant  does 
not  fulfil  the  conditions  of  the  contract  the 
contractor   shall   be   allowed   to   enter  and 

Note. -^  Remedies  o/  parties  to  a  con^' 
tract  of  sale  providing  that  seller  trill 
remove  the  property  if  it  does  not  fuU 
111  the  warranty. 

Upon  the  question  of  the  exclusiveness  of 
remedy  provided  in  contract  for  sale  of 
machinery,  see  note  to  Detwiler  v.  Downes, 
ante,  753;  for  the  sale  of  animals,  see  note 
to  J.  Crouch  &  Son  v.  Leake,  ante.  774;  and 
for  sale  of  other  articles,  see  note  to  San- 
ford  V.  Brown  Bros.  Co.  ante,  778. 

As  to  the  necessity  and  sufficiency  of  com- 
pliance with  conditions  of  warranty  in  sale 
of  personal  property,  see  note  to  Auto- 
Fedan  Hay  Press  Co.  v.  Ward,  ante,  783; 
as  to  the  waiver  of  conditions  in  contract  of 
sale  limiting  the  warranty,  see  note  to 
Lorenz  v.  Hart-Parr  Co.  ante,  706;  as  to 
remedies  of  parties  under  a  contract  for  the 
sale  of  an  article  on  approval,  see  note  to 
Fred  W.  Wolf  Co.  v.  Monarch  Refrigerat- 
ing Co.  post,  808. 

In  Twin  City  Creamery  Co.  v.  Godfrey, 
a  provision  that  if  the  refrigerating  plant 
installed  does  not  fulfil  the  conditions  of 
the  contract,  the  seller  shall  be  allowed  to 
enter  the  premises  of  the  buyer  and  remove 
same  upon  refunding  any  money  which  has 
been  paid  on  the  purchase  price,  is  held  to 
limit  the  damages  of  the  buyer  for  a  breach 
of  the  warranty  to  the  purchase  price  paid, 
where  the  seller  removes  the  property.  This 
decision,  however,  is  not  authority  for  the 
doctrine  that  an  agreement  by  the  buyer  to 
return  the  warranted  article  for  a  breach 
of  warranty,  and  receive  a  substitute  there- 
for or  the  return  of  the  purchase  price, 
precludes  him  from  following  any  other  rem- 
edy, since  by  the  first-mentioned  agreement 
the  seller  was  given  the  option  to  remove 
the  property,  and  having  exercised  the  op- 
tion at  the  request  of  the  buyer,  the  latter 
is  necessarily  limited  in  his  recovery  of 
damages  to  those  stipulated  in  the  contract. 

In  Rochevot  v.  Wolf,  96  App.  Div.  506, 
89  N.  Y.  Supp.  142,  it  is  held  that  under 
an  agreement  by  the  seller  of  a  refrigerat- 
ing plant,  that  if  it  would  not  do  the  work 
prescribed  in  the  contract  of  sale  he  would 
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remove   it   upon    refunding  the    payments 
which  had  been  made  upon  the  contract. 

(July  9,  1913.) 

IP  RROR  to  the  Circuit  Court  for  Berrien 
J  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  their  failure  to  install  a 
refrigerating  plant  in  accordance  with  the 
terms  of  a  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  S.  Gray,  with  Messrs.  Willard 
J.  Banyon  and  G.  M.  Valentine,  for  plain- 
tiff in  error. 

Messrs.  Cady  A  Andrews  for  defendants 
in  error. 

Bird,  J.,  delivered  the  opinion  of  the 
court: 

On  January  15,  1910,  Godfrey  and  Brant, 
the  defendants,  entered  into  a  written  con- 
tract with  the  Twin  City  Creamery  Com- 
pany, the  plaintiff,  to  furnish  and  install 
in  perfect  working  order  a  refrigerating 
plant  in  its  factory  at  Benton  Harbor,  and 
have  it  completed  and  ready  for  operation 
by  May  1,  1910.  The  plant,  when  installed, 
was  warranted  to  produce  certain  results. 
The  work  was  delayed,  and  the  plant  was 
not  completed  until  August  1st,  at  which 
time  it  was  tendered  to  the  creamery  com- 


pany, and  acceptance  was  refused  on  the 
ground  that  it  failed  to  produce  the  results 
guaranteed.  Payment  therefor  being  re- 
fused, Godfrey  and  Brant  brought  suit  to 
enforce  the  same.  A  trial  in  the  circuit 
court  was  had,  and  resulted  in  a  verdict  for 
the  creamery  company.  With  this  issue 
resolved  in  its  favor,  the  company,  by  writ- 
ten notices,  dated  February  27,  and  March 
2,  1911,  ordered  Godfrey  and  Brant  to  re- 
move the  plant  from  its  premises.  This  or- 
der was  complied  with  and  the  plant  re- 
moved. The  creamery  company  then  brought 
this  suit  against  the  defendants  to  recover 
damages  for  their  failure  to  install  the 
plant  in  accordance  with  the  terms  of  the 
contraH.  At  the  trial  of  this  issue  it  was 
the  opinion  of  the  trial  -court  that  under 
the  proofs  the  plaintiff  was  not  entitled  to 
recover,  and  he  therefore  directed  a  verdict 
for  the  defendants.  Various  reasons  are  ad- 
vanced by  defendants  in  justification  of  the 
directed  verdict,  and  among  them  the  point 
is  made  that  the  parties  agreed  in  the  con- 
tract upon  a  measure  of  damages,  in  the 
event  that  defendants  should  fail  to  cany 
it  out  in  accordance  with  its  terms,  and  that 
now  no  other  or  different  measure  of  dam- 
ages can  be  invoked.  The  following  para- 
graphs of  the  contract  are  relied  upon  to 
establish  this  proposition: 


remove  it  and  refund  any  money  paid  him 
for  the  same,  for  breach  of  the  alleged  guar- 
anty, the  purchasers  had  two  remedies, — 
''First,  they  could  require  the  defendant  to 
remove  the  plant  and  refund  the  money  as 
he  had  agreed  to  do  by  the  express  terms 
of  the  contract.  Upon  refusal  by  defend- 
ant to  comply  with  this  request  the  plain- 
tiffs could  remove  the  plant  themselves  and 
sue  for  the  money  which  had  been  paid. 
Second,  they  could  retain  the  plant  as  their 
own  property  and  sue  for  damages  for  the 
breach  of  the  guaranty  and  contract." 

In  Park  v.  Richardson  ft  B.  Co.  81  Wis. 
399,  51  N.  W.  572,  a  provision  guarantying 
a  furnace  to  work  satisfactorily,  "otherwise, 
we  will  substitute  a  size  that  will  do  the 
work,  or  we  will  remove  said  furnace  and 
refund  the  amount  paid  for  same,"  is  con- 
strued to  permit  the  purchaser  to  avail 
himself  of  two  remedies  for  the  breach  of 
the  warranty, — "First,  they  might,  within 
a  reasonable  time  after  they  had  discov- 
ered the  defect,  notify  the  defendant  that 
it  was  unsatisfactory,  and  demand  its  re- 
moval, in  which  event  it  would  become  the 
defendant's  duty,  under  its  contract,  either 
to  furnish  a  new  furnace  or  remove  the  old 
one  and  refund  the  purchase  money;  and 
upon  failure  to  do  either  within  a  reason- 
able time  the  plaintiffs  would  have  an  ac- 
tion to  recover  the  purchase  money,  as  pro- 
vided by  the  terms  of  the  contract.  This 
action  is  in  the  nature  of  an  action  for 
rescission,  though  differing  from  an  ordi- 
nnrv  rescission  because  it  is  expressly  pro* 
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vided  for  by  the  contract  itself,  and  con- 
sequently governed  thereby.  It  is  apparent 
that  in  this  case  the  damages  \iould,  under 
the  terms  of  the  contract,  be  the  purchase 
money  paid,  with  interest.  Second,  plain- 
tiffs might  waive  their  contract  right  to 
have  the  furnace  removed,  and  brin^  an 
action  to  recover  damages  for  breach  of  the 
warranty,  in  which  action  their  damages 
would  consist  of  the  difference  between  the 
value  of  the  furnace  as  it  actually  was,  and 
its  value  had  it  conformed  to  the  warranty, 
together  with  any  other  legitimate  and 
direct  loss  resulting  from  its  defects.  These 
remedies  are  necessarily  alternative,  not 
concurrent.  They  cannot  both  be  prosecuted 
at  once." 

And  in  Williams  ▼.  Thrall,  101  Wis.  337, 
76  N.  W.  599,  an  agreement  that  should  a 
furnace  fail  to  meet  the  requirements  as 
specified  in  a  contract  for  the  sale  thereof, 
the  seller  would  replace  it  with  a  heating 
apparatus  that  would  fulfil  the  requirements, 
etc.,  is  held  not  to  impose  upon  the  pur- 
chaser the  necessity  of  rescinding  the  con- 
tract of  purchase,  or  requesting  the  seller 
to  remove  the  furnace  or  replace  it  by  an- 
other, or  to  remove  it  himself,  but  he  mny 
continue  to  use  it  and  recoup  his  damage 
for  a  breach  of  the  warranty. 

Shupe  V.  Collender,  56  Conn.  489,  1  L.R,A. 
339,  15  Atl.  405,  holds  the  fact  that  the 
machinery  was  delivered  and  received  under 
an  agreement  by  which  the  seller  warranted 
the  same,  and  upon  the  express  condition 
^  that  if  it  was  found  defective  or  for  any 
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"It  18  further  understood  and  agreed  that 
the  party  of  the  first  part  guarantees  the 
said  plant  to  be  free  from  imperfections  in 
materials  and  workmanship  for  the  period 
of  one  year  from  the  date  of  this  contract, 
and  said  party  of  the  first  part  agrees  to 
replace  any  such  part  or  parts  found  de- 
fective by  said  party  of  the  first  part,  dur- 
ing the  aforesaid  time." 

*'It  is  further  understood  and  agreed 
that,  providing  such  plant  does  not  fulfil 
the  conditions  of  this  contract,  said  party 
of  the  first  part  shall  be  allowed  to  enter 
the  premises  of  said  party  of  the  second 
part  and  remove  the  said  refrigerating  plant 
without  any  hindrance  in  any  manner,,  upon 
the  refunding  of  any  money  which  has  been 
paid  to  the  party  of  the  first  part  by  the 
party  of  the  second  part." 

We  must  assume  that  the  forgoing  provi- 
sions were  inserted  in  the  contract  to  mean 
something,  and,  fairly  construed,  they  mean 
that  the  parties  agreed  in  advance  upon 
the  measure  of  damages  which  should  gov- 
ern in  the  event  that  the  plant,  when  com- 
pleted, did  not  measure  up  to  the  specifica- 
tions contained  in  the  contract.  This  meas- 
ure of  damages,  read  in  connection  with 
other  provisions  of  the  contract,  means  that 
if  defects  appeared  in  the  materials  or  work- 
manship of  the  plant  within  one  year  from 


the  date  of  the  contract,  the  defendants  were 
in  duty  bound  to  correct  them.  If  the  plant 
did  not  meet  the  stipulations  in  the  con- 
tract, the  defendants  were  to  remove  it  after 
refunding  any  payments  made  thereon.  Un- 
der this  agreement,  the  plant  was  con- 
structed, and  it  fell  short  of  doing  what 
was  promised  for  it.  An  attempt  was  made 
by  defendants  to  remedy  some  of  the  de- 
fects, but  the  creamery  company  would  not 
permit  it.  The  defendants  were  then  or- 
dered to  take  it  away,  and  the  order  was 
obeyed.  The  rule  agreed  upon  has  been  fol- 
lowed so  far  as  the  rights  of  the  plaintiff 
are  concerned,  and  we  are  of  the  opinion 
that  no  other  damages  were  contemplated. 
Where  parties  agree  upon  a  rule  of  damages 
to  be  followed  in  case  of  a  breach  of  an 
agreement,  no  other  or  different  rule  will  be 
enforced.  Monroe  v.  Hickox,  144  Mich.  30, 
107  N.  W.  719;  Black  v.  De  Camp,  78  Iowa, 
718,  43  N.  W.  626;  Canavan  v.  Neeld,  189 
Pa.  208,  42  Atl.  116 ;  36  Gyc.  633. 

We  are  of  the  opinion  that  the  trial  court 
was  not  in  error  in  directing  a  verdict  for 
the  defendants. 

The  judgment  will  be  affirmed. 

Steere,  Ch.  J.,  Moore,  McAlvay, 
Brooke,    Kobn,    Stone,   and   Ostrander, 

JJ.,  concur. 


reason  unsuitable  to  do  the  work  required 
of  it,  the  seller  would  remove  it  from  the  fac- 
tory of  the  purchaser,  and  pay  the  freight 
and  cartage,  upon  receiving  notice  from  the 
latter  that  it  was  not  suitable  to  accom- 
plish said  work,  did  not  deprive  the  pur- 
chaser of  all  other  remedy.  It  remained 
optional  with  him  whether  to  avail  himself 
of  this  special  remedy  or  to  resort  to  his 
remedy  at  law;  and  it  is  said  that  the  con- 
tract was  clearly  a  sale  of  the  machinery 
with  a  warranty  to  which  was  superadded 
an  agreement  that  the  plaintiff  would  take 
it  away  if  it  proved  unsatisfactory,  he  re- 
ceiving notice  to  that  effect.  This  super- 
added provision  did  not  impair  at  all  the 
warranty  of  the  defendant's  right  of  action 
upon  its  breach. 

An  af;reeraent  that  if  machinery  did  not 
perform  as  warranted  the  seller  would  take 
the  same  back  and  refund  the  money  paid 
un  the  purchase  price  gives  to  the  purchaser 
the  riprht  to  return  the  property  or  give  no- 
tice to  the  seller  to  take  it  away  for  a 
brcMch  of  the  warranty;  but  where  he  con- 
tinues to  use  the  same  without  giving  any 
notice  of  rescission,  his  remedy  is  limited 
to  his  right  to  set  off,  against  the  seller's 
demand,  damages  recoverable  on  a  breach 
of  the  warranty.  Seigworth  v.  Leffel,  76 
Pa.  476. 

Under  a  contract  for  the  sale  of  a  fur- 
nace, with  a  provision  that  if  the  furnace 
failed  to  answer  the  warranty,  on  demand 
of  the  purchaser  the  seller  w»ould  remove 
same,  if  the  purchaser  retains  and  uses  the 
60  LJIJI.(N.8.) 


furnace  after  the  time  foi^  rejecting  it 
has  expired,  he  becomes  liable  to  pay  what 
it  is  worth.    Bristol  v.  Tracy,  21  Barb.  236. 

It  constitutes  an  inspection  and  accept- 
ance of  the  machinery  purchased,  for  the 
purchaser  to  refuse  to  permit  the  seller  to 
remove  it  where  he  alleges  that  it  does  not 
comply  with  the  warranty,  where  the  con- 
tract of  sale  provides  that  if  the  machinery 
is  not  satisfactory  the  seller  will  remove 
the  property  and  cancel  all  obligations  held 
against  the  purchaser  on  account  thereof. 
Frey-Sheckler  Co.  v.  Iowa  Brick  Co.  104 
Iowa,  494,  73  N.  W.  1051. 

Where  the  seller  agreed  to  remove  the 
property  if  it  failed  to  comply  with  the  war- 
ranty, but  did  not  do  so,  and  the  purchaser 
was  compelled  to  use  it  in  consequence  of 
this  failure  of  duty  on  the  part  of  the 
seller,  such  use  is  held  not  to  constitute  an 
acceptance.  American  Foundry  &  Furnace 
Co.  V.  Board  of  Education,  131  Wis.  220, 
110  N.  W.  403. 

Where  by  the  terms  of  the  contract  of 
sale,  the  plant  is  to  be  installed  and  tested 
by  the  purchaser  for  a  certain  time,  and  if 
it  does  not  do  the  required  work  the  seller 
agrees  to  remove  it,  it  does  not  constitute 
an  acceptance  of  the  plant  for  the  purchaser 
to  use  a  portion  of  it  while  waitinir  for  the 
seller  to  remove  it,  after  the  expiration  of 
the  test  which  showed  the  plant  to  be  un- 
successful. Wegner  Mach.  Co.  v.  Taylor, 
143  App.  Div.  704,  128  N.  Y.  Supp.  300. 

A.  O.  S. 
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FRED  W.  WOLF  COMPANY 

V. 

MONARCH  REFRIGERATING  COMPANY, 

Appt. 

(252  111.  491,  96  N.  E.  1063.) 

Trial  —  motion  for  verdict  —  waiver. 

1.  A  motion  by  defendant  for  directed 
verdict  is  waived  by  introduction  of  evi- 
dence. 

Sale  —  approval  —  acceptance. 

2.  Continued  use  by  one  who  has  bought 
machinery  on  approval,  after  a  written  noti- 
fication of  rejection  and  after  expiration  of 
the  time  within  which  rejection  is  to  be 
made,  constitutes  an  acceptance  if  the  seller 


is  insisting  that  it  has  complied  with  its 
contract,  although  its  agent  instructs  the 
buyer  to  use  the  machinery,  that  it  will 
run  satisfactorily. 

Evidence  ^  use    of    machinery  •—  ma- 
teriality. 

3.  The  admission  of  evidence  as  to  the 
use  of  a  machine  after  suit  brought  for  itfi 
price  is  immaterial  where  the  buyer  had 
accepted  it  before  suit  brought. 

Same  —  Intent  as  to  acceptance. 

4.  Evidence  as  to  the  intent  of  a  buyer  of 
machinery  is  immaterial  in  an  action  for 
the  purcliase  price,  if  he  has  accepted  it  by 
appropriating  it  to  his  own  use. 

Sale  —  acceptance  ^  necessity  of  operat- 
ing, machinery. 

5.  The  necessity  of  keeping  a  refrigerat- 
ing plant  in  operation  to  preserve  stoclw  on 


Note,  —  Remedies  of  parties  under  a 
contract  for  the  sale  of  an  article  on 
approval, 

1.  Notice  of  defects,  808. 
II.  Return  of  property. 

a.  In  general,  809. 

b.  When  time  for  trial  is  fixed. 

1.  In  general,  809. 

2.  Right  to   return   before   time 

has  expired,   810. 

c.  Where  no   time   is   stipulated   for 

a  trial,  810. 

d.  Retention    as    security    for    claim 

against  seller,  811. 

e.  When    period   commences   to   run, 

811. 

f.  Where  no  stipulation  in  contract 

for  return,    811. 
III.  EflFect  of  continued  use  of  the  property. 

a.  In  general,    812. 

b.  When  at  request  of  seller,    812. 
IV.  Acceptance  as  affecting  claim  for  dam- 
ages,  813. 

It  is  not  intended  to  include  herein  cases 
involving  the  general  right  of  inspection  of 
articles  and  the  right  to  test  the  same,  but 
the  note  is  limited  to  the  construction  of 
contracts  which  contain  express  stipulations 
giving  the  right  to  test  the  article  sold. 

Upon  the  question  of  exclusiveness  or 
remedy  provided  in  contract  for  sale  of  ma- 
chinery, see  note  to  Detwiler  v.  Downcs, 
ante,  753;  for  the  sale  of  animals,  see  note 
to  J.  Crouch  &  Son  v.  I^eake,  ante,  774 ;  for 
the  sale  of  other  articles,  see  note  to  San- 
ford  v.  Brown  Bros,  ante,  778. 

As  to  the  necessity  and  sufficiency  of  com- 
pliance with  conditions  of  warranty  in  sale 
of  personal  property,  see  note  to  Auto-Fedan 
Hay  Press  Co.  v.  Ward,  ante,  783;  as  to  the 
waiver  of  conditions  in  contract  of  sale  lim- 
iting the  warranty,  see  note  to  Lorenz  v. 
Ilart-Parr  Co.  ante,  796;  as  to  remedies  of 
parties  to  a  contract  of  sale  providing  that 
seller  will  remove  the  property  if  it  does  not 
fulfil  the  warranty,  see  note  to  Twin  City 
Creamery  Co.  v.  Godfrey,  ante,  805. 

/.  Notice  of  defects. 

Where  in  a  sale  upon  trial  the  parties 
50  L.R.A.(N.S.) 


I  agree  upon  a  fixed  time  for  a  trial  thereof, 
and  the  purchaser  agrees  that  if  upon  such 
trial  the  machine  is  not  satisfactory,  he  will 
notify  the  seller  within  a  designated  time, 
his  failure  to  give  such  notice  within  the 
specified  time  makes  the  sale  absolute.  Mo- 
line,  M.  k  S.  Co.  V.  Pereau,  62  Neb.  577,  72 
N.  W.  95(J. 

Where  the  contract  for  the  sale  of  a  ma- 
chine contains  a  stipulation  that  if  upon 
trial  the  machine  cannot  be  made  to  fill  the 
warranty,  the  purchaser  shall  give  notice  to 
the  seller  and  afford  a  reasonable  opportuni- 
ty to  the  latter  to  make  good  the  defect 
therein,  the  seller  is  entitled  to  notice  of  any 
defect  discovered  by  the  purchaser  in  the 
working  of  the  machine  during  the  time 
allowed  for  testing,  and  a  reascmable  oppor- 
tunity to  remedy  the  defect,  or  to  substi- 
tute another  machine;  and  where  the  pur- 
chaser fails  to  test  the  machine  properly^ 
and  fails  to  notify  the  seller  in  accordance 
with  the  terms  of  the  contract  of  any  defect 
in  its  working  revealed  by  such  test,  he  is 
chargeable  with  having  accepted  it,  Geiser 
Mfg.  Co.  V.  Taylor,  55  App.  Div.  638,  07  N. 
Y.  Supp.  30. 

Where  a  contract  for  the  sale  of  a  ma- 
cliine  requires  the  buyer  to  pay  the  pur- 
,  chase  price  within  a  month,  unless  the  ma- 
chine IS  not  of  a  stated  capacity,  or  unless 
he  notifies  the  seller  that  it  does  not  accom- 
plish the  results  guaranteed,  if  the  buyer 
keeps  the  machine  the  stipulated  time  with- 
out giving  notice  of  any  defect  therein  to  the 
seller,  he  cannot  subsequently  defend  an 
action  for  the  price  on  the  ground  that  the 
machine  did  not  produce  satisfactory  results, 
unless  he  shows  a  waiver  of  such  notice  by 
the  seller.  Pennsylvania  Iron  Works  Co.  v. 
j  llvsfeian  Ice  &  Cold  Storage  Co.  185  Mass. 
3(i0,  70  N.  E.  427. 

Where  machinery  is  sold  on  approval, 
and  a  notice  of  defects  is  required  from  the 
purchaser  to  the  seller,  but  no  time  is  fixed 
in  which  the  notice  is  to  be  given,  the  pur- 
chaser must  give  notice  within  a  reasonable 
time,  or  he  will  he  deemed  to  have  accepted 
the  machine.  Hickman  v.  Shimp,  109  Pa. 
16. 

Failure  to  give  notice  of  defects  in  a  ma- 
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hand  will  not  prevent  operation  beyond  the 
time  fixed  for  trial,  from  effecting  an  ac- 
ceptance. 

Same  ^  weight  of  machinery  —  effect. 

6.  The  size  and  weight  of  machinery 
bought  on  approval  will  not  prevent  its  use 
after  the  time  limited  for  rejection,  from 
operating  as  an  acceptance. 

Same  ^  acceptance  ^  waiver  of  war- 
ranty. 

7.  Acceptance  of  machinery  after  trial 
waives  a  right  of  action  for  breach  of  war- 
ranty, where  the  contract  pravides  that  such 
acceptance  shall  be  in  full  discharge  of  the 
agreements  contained  in  the  contract. 

(December  21,  1911.) 

APPEAL  by  defendant  from  a  judgment 
oi"  the  Appellate  Court,  First  District, 


affirming  a  judgment  of  the  Circuit  Court 
for  Cook  County  in  plaintiff's  favor  lYi  an 
action  brought  to  recover  the  balance  al- 
leged to  be  due  on  a  contract  for  the  con- 
struction and  installation  of  a  refrigerating 
plant.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 
•  Messrs.  Moses,  Rosenthal,  &  Kennedy, 
for  appellant: 

Plaintiff  having  failed  to  prove  perform- 
ance of  all  the  conditions  precedent  and  the 
terms  of  the  contracts  sued  on,  there  could 
be  no  recover}'  under  the  common  counts. 

Baird  v.  Evans,  20  111.  29;  Barney  v. 
Giles,  120  III.  154,  11  N.  E.  206;  Miciiaelis 
V.  Wolf,  136  111.  68,  26  N.  E.  384;  Peoria 
V.  Fruin-Bambrick  Constr.  Co.  169  111.  30, 
48  N.  E.  435 ;  Hart  v.  Carsley  Mfg.  Co.  221 


chine  within  a  reasonable  time  after  the  ex- 
piration of  the  time  fixed  for  the  trial 
thereof  constitutes  an  acceptance  of  the  ma- 
chine. Turner  v.  Muskegon  Mach.  &  Foun- 
dry Co.  97  Mich.  166,  56  N.  W.  356. 

II.  Return  of  property. 

a.  In  general. 

The  sale  of  a  machine  on  trial  permits  the 
purchaser  to  reject  it  if,  upon  such  trial,  it 
does  not  do  the  work  for  which  it  was  pur- 
chased. Buckeye  Traction  Ditcher  Co.  v. 
Smith,  —  Iowa,  — ,  138  N.  W.  817. 

And  where  machinery  is  sold  on  approval, 
with  a  provision  that  it  need  not  be  accepted 
if  not  satisfactory,  upon  objection  thereto 
by  the  purchaser,  it  is  not  his  duty  to  point 
out  the  particular  defects.  Haney-Campbell 
Co.  V.  Preston  Creamery  Asso.  119  Iowa, 
188,  93  N.  \V.  297. 

Where  the  contract  provides  for  a  return 
of  the  goods  if  not  satisfactory,  the  buyer 
cannot  relieve  himself  of  liabilitv  for  the 
price  unless  he  returns  or  offers  to  return 
them,  and  the  offer  to  return  must  be  un- 
conditional. Walsh  Mfg.  Co.  V.  Plymouth 
Lumber  Co.  159  N.  C.  507,  75  S.  *E.  718. 
To  the  same  effect  is  Berlin  Mach.  Works  v. 
Ewart  Lumber  Co.  —  Ala.  — ,  63  So.  567. 

In  Sturtevant  Mill  Co.  v.  Kingsland  Brick 
Co.  74  N.  J.  L.  492.  70  Atl.  732,  where  ma- 
chinery was  sold  under  a  guaranty   as  to 
capacity,  and  there  was  a  provision  on  the  ■ 
part  of' the  purchaser  that  if,  after  trial,  the  i 
machinery   did    not    prove   satisfactory,    he  I 
would  load   the  same  on   cars  immediately 
after  the  expiration  of  a  specified  time,  and 
the  machinery  failed  to  fill  the  guaranty, 
but    the    purchaser    failed    to    return    it, 
when   subsequently   sued   for    the    purchase 
money  he  cannot  counterclaim  damages  for 
breach    of    this   guaranty.     The   court   said 
that  tile  only  effect  of  the  breach  of  such  a 

» 

guaranty  is  to  rescind  the  contract  and  pre- 
vent a  recovery  for  the  price,  if  it  has  not 
been  paid,  or  authorize  a  recovery  of  the 
purchase  money,  if  paid;  the  purchaser 
cannot  substitute  the  right  to  rescind  the 
contract  for  breach  of  the  guaranty  con- 
60  L.R.A.(N.S.) 


tained  in  it,  for  what  he  has  agreed  in  his 
contract  he  will  do  upon  the  happening  of 
such  breach,  nor  can  he  add  to  the  contract 
such  additional  right. 

In  Charter  Gas  &  Engine  Co.  v.  Barton, 
-^  Ala.  — ,  39  So.  985,  a  provision  in  a  con- 
tract for  the  sale  of  machinery,  that  if,  at 
the  end  of  thirty  days'  trial,  the  machinery 
was  not  satisfactory,  the  purchaser  was  to 
deliver  the  same  on  board  cars  at  a  certain 
place,  was  held  to  estop  him  from  setting 
up  failure  and  want  of  consideration,  based 
on  a  breach  of  warranty,  as  a  defense  in  an 
action  for  the  purchase  price,  where  he 
failed  to  return  the  machinery. 

b.  When  time  for  trial  is  fixed. 

1.  In  general. 

One  purchasing  machinery  upon  trial  for 
a  certain  period  of  time  has  the  full  period 
agreed  upon  for  the  trial,  and  in  the  absence 
of  any  stipulation  upon  the  point,  he  has  a 
reasonable  time  after  the  expiration  of  it  in 
which  to  reject  the  article.  Springfield  En- 
gine Stop  Co.  v.  Sharp,  184  Mass.  266,  68  N. 
E.  224.  And  under  a  provision  that  a  ma- 
chine shall  be  returned  after  a  certain  time 
if  it  does  not  work  according  to  the  war- 
ranty, the  purchaser  has  a  reasonable  time 
after  the  expiration  of  the  stipulated  time 
within  which  to  make  the  return.  Dickey  v. 
Winston  Cigarette  Mach.  Co.  117  Ga.  131, 
43  S.  E.  493. 

It  has  been  asserted  that  the  question  of 
a  reasonable  time  in  which  to  test  an  art- 
icle purchased  upon  approval  is  not  in- 
volved* where  the  parties  expressly  contract 
for  a  fixed  time  when  the  sale  is  to  become 
absolute  if  the  article  has  not  been  returned. 
International  Filter  Co.  v.  Cox  Bottling  Co. 
89  Kan.  645,  132  Pac.  180. 

In  the  sale  of  a  machine  upon  thirty 
days'  trial,  to  be  returned  at  the  expiration 
of 'that  time  if  not  satisfactory,  time  is  of 
the  essence  of  the  contract,  and  by  delaying 
to  return  the  article  the  purchaser  loses  his 
right  to  return  the  same,  and  becomes  liable 
for  the  purchase  price.     Southwestern  Port- 
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111.  444,  112  Am.  St.  Rep.  189,  77  N.  E.  897, 
5  Ann.  Cas.  720;  Expanded  Metal  Fire- 
prooiing  Co.  v.  Boyce,  233  111.  284,  84  N.  E. 
275;  Thompson  t.  Hoppert,  120  111.  App. 
688;  Warren  v.  Bean,  6  Wis.  126. 

Evidence  tending  to  show  waiver  of  the 
performance  of  the  precedent  conditions  of 
the  contracts  sued  on,  or  an  excuse  for  the 
nonperformance  of  the  conditions,  was  im- 
properly admitted. 

Hart  V.  Carsley  Mfg.  Co.  221  III.  444, 
112  Am.  St.  Rep.  189,  77  N.  E.  897,  5  Ann. 
Cas.  720;  Expanded  Metal  Fireproofing  Co. 
V.  Boyce,  233  III.  284,  84  N.  E.  276;  Ed- 
minater  v.  Cochrane,  8  Daly,  141;  Warren 
V.  Bean,  6  Wis.  126;  Clift  v.  Rodger,  25 
Hun,  43. 

The  evidence  tended  to  show  a  breach  on 


the  part  of  plaintiff  of  the  warranties  in  the 
contract,  and  damages  resulting  therefrom 
to  defendant,  which  damages  it  was  entitled 
to  recoup  under  the  general  issue. 

Crabtree  v.  Kile,  21  IIL  184;  Strawn  t. 
Cogswell,  28  111.  457 ;  Owens  ▼.  Sturges,  67 
IIL  366;  Prairie  Fanner  Co.  v.  Taylor,  C'J 
IIL  440,  18  Am.  Rep.  621;  Underwood  v. 
Wolf,  131  IIL  426,  19  Am.  St.  Rep.  40,  23 
N.  E.  698. 

An  acceptance  after  the  test  provided  for 
in  the  contract  does  not  preclude  defend- 
ant from  recouping  damages  for  breach  of 
the  warranty  that  the  plant  was  to  be  of  the 
best  material  and  workmanship. 

McCormick  Harvesting  Mach.  Co.  ▼. 
Fields,  90  Minn.  161,  95  N.  W.  886. 

The  clause  in  the  contract  relating  to  ac- 


land  Cement  Co.  v.  O.  D.  Harvard  Co.  — 
Tex.  Civ.  App.  — ,  165  S.  W.  656. 

Under  a  contract  to  pay  for  an  article 
within  a  certain  time  or  return  it, 
if  the  purchaser  wishes  to  avoid  paying  th^ 
purchase  price,  he  must  return  the  article 
within  the  stipulated  time.  Slawson  v.  Al- 
bany R.  Co.  3  Thomp.  &  C.  768,  1  Hun,  438. 

Where  a  sale  is  conditioned  upon  the  art- 
icle sold  performing  to  the  satisfaction  of 
the  purchaser,  it  is  not  a  sale  upon  war- 
ranty, but  is  upon  condition,  and  where  the 
article  is  retained  by  the  purchaser  without 
complaint  beyond  tiie  prescribed  time,  the 
sale  becomes  absolute.  Dewey  v.  Erie,  14 
Pa.  211,  53  Am.  Dec.  533. 

And  see  on  this  point  International  Filter 
Co.  V.  Cox  Bottling  Co.  89  Kan.  645,  132 
Pac.  180,  holding  that  where  there  is  a  sale 
upon  approval,  with  a  stated  time  given  to 
enable  tne  purchaser  to  become  satisfied  as 
to  the  fitness  of  the  article,  and  either  to 
rctu|[n  it  if  found  unsatisfactory,  or  keep 
it  and  pay  the  price,  the  retention  of  the 
article  beyond  the  agreed  time  fixes  the 
rights  of  the  parties,  rendering  the  pur- 
chaser liable  for  the  purchase  price. 

Where  a  purchaser  of  horses  on  trial 
keeps  them  beyond  the  time  fixed  for  the 
trial,  even  though  only  a  short  time,  such 
retention  constitutes  an  acceptance  of  the 
animals.  Fiss,  D.  &  C.  Horse  Co.  v.  Kier- 
nan,  108  N.  Y.  Supp.  1105. 

2,  Right  to  return  before  time  has  ex- 
pired. 

Where  an  article  is  delivered  under  an 
agreement  to  try  it  within  a  specified  time 
according  to  directions,  and  to  pay  fo*r  it  if 
it  works  according  to  representations, 
the  purchaser  is  not  required  to  make 
the  test  before  returning  the  article,  where, 
from  a  test  of  a  similar  article  by  others,  it 
is  conclusively  demonstrated  that  the  article 
is  incapable  from  its  construction  of  com- 
plying with  the  agreement.  Waters  Patent 
Heater  Co.  v.  Smith,  120  Mass.  444. 

It  has  been  held  that  where  a  contract 
for  the  sale  of  a  machine  upon  approval  re- 
nuires  the  trial  of  a  machine  for  a  certain 
50  L.R.A.(N.S.) 


period  of  time,  it  is  the  duty  of  the  pur- 
chaser to  give  the  machine  this  trial.  Or- 
dinarily, he  cannot  reject  it  before  the  ex- 
piration of  the  entire  time  fixed  for  the 
trial,  on  the  ground  that  it  does  not  comply 
with  the  agreement  and  it  is  useless  to  pro- 
ceed. Hufcr  Mfg.  Co.  V.  H.  Crawford  k 
Sons,  175  Fed.  219. 

o.  Where  no   time  ia  stipulated  for  a 

tidal. 

Where  a  machine  is  sold  on  approval  after 
a  trial  thereof,  the  purchaser  must  reject 
the  machine  within  a  reasonable  time  after 
such  trial.  Bostain  v.  De  Laval  Separator 
Co.  92  Md.  483,  48  Atl.  76. 

Where  an  article  is  sold  on  trial,  if  it  is 
retained  for  an  unreasonable  length  of  time 
after  the  period  allowed  for  the  trial,  the 
sale  becomes  absolute.  Watts  v.  National 
Cash  Register  Co.  26  Ky.  L.  Rep.  1347,  78 
S.  W.  118. 

Where  a  machine  is  sold  on  approval,  to 
be  returned  if  the  purchaser  is  not  satisfied 
with  the  way  it  works,  the  return  must  bt* 
in  a  reasonable  time.  Salina  Implement  k 
Seed  Co.  v.  Haley,  77  Kan.  72,  93  Pac.  579: 
Rumsey  ft  Co.  v.  Bessemer,  138  Ala.  329,  35 
So.  353. 

The  purchaser  of  a  machine  upon  trial  is 
entitled  to  try  it  only  for  a  reasonable  time, 
and  where  he  uses  it  for  an  unreasonable 
time,  such  use  constitutes  an  acceptance  of 
the  machine,  and  he  becomes  liable  for  the 
purchase  price.  Moore  ▼.  Pickard,  4  Tlwmp. 
&  C.  695,  1  Hun,  608. 

Under  an  agreement  that  if  the  goods 
purchased  do  not  answer  the  representations 
of  the  seller,  or  are  not  satisfactory  or  sal- 
able, the  buyer  may  return  them,  it  is  the 
latter's  duty  upon  receiving  the  goods  to 
inspect  them  within  a  reasonable  time,  and 
he  cannot  expose  them  for  sale  for  a  con- 
siderable time  and  then  return  them. 
Roach  V.  Warren-Neeley  &  Co.  151  Ala.  3(B, 
44  So.  103. 

Whether  the  buyer  within  a  reasonable 
time  rejected  an  article  purchased  upon  ap- 
proval is  a  question  for  the  jurv.  Gumcv  t. 
Collins,  64  Mich.  458,  31  N.  W.  429;  Amer- 
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eeptanoe  did  not  have  the  effect  of  render- 
ing the  use  hy  defendant  of  the  plant  in  con- 
troversy an  estoppel  against  it  from  recoup- 
ing such  damages  as  it  sustained  hy  reason 
of  plaintiff's  breach  of  warranties. 

Underwood  v.  Wolf,  131  IlL  426,  19  Am. 
St.  Rep.  40,  23  N.  E.  598. 

Evidence  on  behalf  of  defendant  as  to  the 
intention  *  of  the  officers  with  whom  the 
negotiations  for  the  sale  of  the  plant  were 
conducted  by  plaintiff,  not  to  accept  the 
plant  in  controversy,  was  admissible. 

Hale  ▼.  Taylor,  46  N.  H.  405;  Jarrell  v. 
Young,  S.  F.  Co.  105  Md.  280,  23  L.ILA. 
(N.S.)  367,  66  Atl.  60,  12  Ann.  Cas.  1; 
Dunbar  v.  Armstrong,  116  111.  App.  649; 
Lynch  v.  People,  137  111.  App.  444. 

Evidence  as  to  the  perishable  condition 


of  the  property  stored  in  the  plant,  and  as 
to  the  efTcet  upon  such  property  so  stored 
which  would  result  from  the  removal  of  the 
plant  from  the  premises,  was  admissible. 

Inman  Mfg.  Co.  v.  American  Cereal  Co. 
142  Iowa,  658,  119  N.  W.  722,  121  N.  W. 
177. 

Testimony  offered  by  plaintiff  over  the 
objection  of  defendant  as  to  the  operation  . 
and  use  of  the  plant,  or  parts  thereof,  by 
it    subsequent    to    the    institution    of    this 
suit,  was  not  admissible. 

Black  v.  Delbridge,  B.  ft  F.  Co.  90  Mich. 
66,  51  N.  W.  269;  Kahn  v.  Cook,  22  111. 
App.  669;  Otter  Creek  Lumber  Co.  v.  Mc- 
Elwee,  37  111.  App.  285;  Nickerson  v.  Bab- 
cock,  29  111.  497 ;  Collins  v.  Montemy,  3  111. 


ican  Standard  Jewelry  Co.  v.  Hill,  90  Ark. 
78,  117  S.  W.  781. 

It  is  a  question  for  the  jury  as  to  what  is 
a  reasonable  time  in  which  to  return  an 
article  purchased  upon  approval,  to  be  re- 
turned by  the  purchaser,  if,  upon  trial,  it 
does  not  meet  tne  requirements  of  the  con- 
tract. Rumsey  ft  Co.  v.  Bessemer,  138  Ala. 
329,  36  So.  353;  Collins  v.  Tigner,  5  Penn. 
(Del.)  345,  60  Atl.  978. 

Where  the  purchaser  desires  to  take  ad- 
vantage of  the  privilege  of  returning  the 
article  purchased  if  it  is  unsatisfactory,  and 
the  seller  resides  but  a  short  distance  from 
liim,  he  should  make  the  return  the  day 
after  he  finds  the  article  is  unsatisfactory. 
Young  V.  Argo,  1  Marv.  (DeL)  156,  40  Atl. 
719. 

d.  Retention    as    seouriiy     for    claim 
against  seller. 

Where  there  is  a  ^\e  on  trial,  there  is  no 
sale  until  the  approval  of  the  purchaser  is 
given  either  expressly,  or  by  implication  re- 
sulting from  keeping  tbe  goods  beyond  the 
time  allowed  for  trial  if  fixed  by  the  con- 
tract; if  not  so  fixed,  then  by  keeping  the 
goods  beyond  a  reasonable  time;  and  the 
purchaser  cannot  demand  payment  of  dam- 
ages resulting  to  him  from  the  trial  as  a 
condition  precedent  to  his  returning  the 
machines,  since  the  extent  of  his  right  under 
such  a  contract  is  to  subject  the  machines 
to  a  trial  at  his  own  cost,  and  if  they  do  not 
meet  the  representations,  to  return  them, 
and  where  he  fails  so  to  do,  the  sale  becomes 
absolute,  and  the  purchaser  becomes  liable 
to  pay  the  purchase  price.  Brown  v.  Austin- 
Western  Co.  Ill  Va.  209,  68  S.  E.  184. 

Where,  by  the  contract  of  sale,  the  pur- 
chaser agrees  that  if  he  rejects  the  machine 
purchased  upon  trial,  he  will  return  it  f.  o.  b. 
place  of  shipment,  and  he  thereafter  noti- 
fies the  seller  of  his  rejection  of  the  machine, 
but  refuses  to  return  it,  and  claims  to  hold 
it  for  freight  advance,  his  conduct  amounts 
to  an  acceptance  rendering  him  liable  for  the 
purchase  price.  Berlin  Mach.  Works  •  v. 
Midland  Coal  ft  Lumber  Co.  46  Mont.  390, 
123  Pac.  396. 
60  LJt.A.(N.S.) 


Where  a  machine  is  used  longer  than  the 
time  specified  for  a  test  thereof,  its  con- 
tinued use  constitutes  an  acceptance  of  it, 
although  the  buyer,  after  the  time  had  ex- 
pired tor  rejecting  the  machine,  wrote  the 
seller  that  it  had  not  complied  with  the  con- 
tract, and  that  he  held  it  as  security  for  ad- 
vances made  and  for  damages.  Stillwell,  B. 
&  S.  V.  Co.  V.  Biloxi  Canning  Co.  78  Miss. 
779. 

Where  a  lighting  plant  was  installed  un- 
der an  agreement  by  the  seller  to  remove  it 
if  it  did  not,  upon  trial,  prove  satisfactory, 
and  upon  such  trial  the  purchaser  objected 
to  it,  but  would  not  permit  the  seller  to  re- 
move it  unless  he  gave  security  for  any  dam- 
age caused,  it  was  held  that  the  purchaser 
thereby  accepted  the  plant,  but  reserved  the 
right  to  recoup  damages  for  breach  of  war- 
ranty. Leitermann  v.  Barnard,  141  Wis. 
488,  124  N.  W.  665. 

It  has  been  held  that  where  a  machine  is 
purchased  on  condition  that  it  shall  work 
satisfactorily,  and  in  attempting  to  use  it 
the  purchaser  supplies  material  and  also  has 
to  supply  one  of  the  parts  of  the  machine,  he 
does  not  waive  his  right  to  rescind,  under 
the  terms  of  the  contract,  by  holding  the 
machine  until  repaid  for  the  material  and 
the  part  furnished.  Weeks  v.  Robert  A. 
Johnson  Co.  116  Wis.  106,  92  N.  W.  794. 

e.  When  period  commences  to  run. 

The  period  within  which  the  purchaser 
shall  approve  or  return  a  machine  pur- 
chased on  approval  does  not  commence  to 
run  until  the  seller  has  delivered  to  the  pur- 
chaser the  parts  of  the  machine  essential  to 
put  it  in  shape  for  operation.  Rondinella 
V.  Southern  R.  Co.  33  App.  D.  C.  65. 

/.  Where  no  stiptUation  in  contract  for 

return. 

Where  a  contract  of  sale  expressly  stipu- 
lates that  in  the  event  the  thing  sold  shall 
not,  upon  a  fair  test,  answer  the  require- 
ments of  the  warranty,  the  seller  shall  re- 
ceive back  the  property  and  repay  to  the 
purchaser  the  sum  received  on  the  purchase 
price,  it  is  not  necessary  to  tender  or  offer 
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App.  182;  Bacon  v.  Schepflin,  185  IH.  122,: 
56  X.  E.  1123;  Easter  v.  Boyd,  79  III.  325. 

Assuming  that  by  the  clause  in  the  origi- 
nal contract,  use  and  operation  of  the  re- 
frigerating plant  amounted  to  a  discharge 
of  plaintifTs  agreements  respecting  the 
working  order,  condition,  and  capacity  of 
the  plant,  yet  such  clause  was  waived  by 
plaintiff's  invitations  to  defendant  to  oper- 
ate the  plant  and  give  it  further  trials. 

D.  M.  Osborne  &  Co.  v.  Barker,  103  Mich. 
247,  61  N.  W.  509;  Massillon  Engine  & 
Thresher  Co.  v.  Shirmer,  122  Iowa,  699, 
98  X.  W.  504;  Kenney  v.  Bevilheimer,  158 
Ind.  653,  64  N.  E.  215;  McCormick  Har- 
vesting Mach.  Co.  V.  Machmuller,  1  Neb. 
(Unof.)  80,  95  N.  W.  507;  Parsons  Band 
Cutter  &  Self-Feeder  Co.  v.  Gadeke,  1  Neb. 
(Unof.)  605,  96  N.  W.  850;  Canham  v. 
Piano  Mfg.  Co.  3  N.  D.  229,  55  N.  W.  583; 
Holt  Mfg.  Co.  V.  Dunnigan,  22  Wash.  134, 
60  Pac.  128;  Springfield  Engine  A  T.  Co. 
V.  Kennedy,  7  Ind.  App.  502,  34  N.  E.  856; 
Walter  A.  Wood  Mowing  &  Reaping  Mach. 
Co.  V.  Calvert,  89  Wis.  640,  62  N.  W.  532. 


The  continued  retention  of  the  machine^ 
by  defendant  after  the  time  fixed  by  the 
terms  of  the  contract  for  its  rejection  did 
no<^  in  law  constitute  an  acceptance  of  the 
plant  by  defendant. 

Manitowoc  Steam  Boiler  Works  v.  Mani- 
towoc Glue  Co.  120  Wis.  1,  97  N.  W.  517. 

The  question  as  to  whether  or  not  there 
was  an  acceptance  of  the  plant  prior  to  the 
14th  day  of  July,  1904,  was  a  question  of 
fact  for  the  jury,  and  it  was  error  for  the 
trial  court  to  exclude  such  issue  from  the 
jury,  and  to  direct  a  verdict  in  favor  of 
plaintiff. 

McBride  v.  McClure,  49  III.  App.  612: 
Crabtree  v.  Potts.  108  111.  App.  627 ;  Norton 
V.  Drey  fuss,  106  N.  Y.  90,  12  N.  E.  428.  13 
N.  e/937;  Jones  v.  Reynolds,  120  N.  Y. 
213,  24  N.  E.  279;  Grabfelder  v.  Vosburjih. 
90  App.  Div.  307,  85  N.  Y.  Supp.  633: 
Greenleaf  v.  Hamilton,  94  Me.  118,  46  Atl. 
798;  Lauer  v.  Richmond  Co-op.  Mercantile 
Inst.  8  Utah,  305,  31  Pac.  397;  Van  Pub- 
lishing Co.  V.  Westinghouse,  C.  K.  &  Co. 
72  App.  Div.  121,  76  N.  Y.  Supp.  340. 


to  restore  to  the  seller  the  property  so  pur- 
clm.sed.  Gray  v.  Consolidated  Ice  Mach.  Co. 
103  Ga.  115,  29  S.  E.  004. 

///.  Effect  of  continued  U9e  of  the  prop- 
erty, 

a.  In  general, 

A  distinction  should  be  noted  between  the 
question  as  to  the  time  for  the  return  of  an 
article  purchased  upon  trial,  where  the  pur- 
chaser wishes  to  reject  it  upon  the  ground 
that  it  does  not  comply  with  the  warranty, 
in  which  case,  where  the  contract  contains 
no  stipulation  to  the  contrary,  the  return 
is  to  be  made  within  a  reasonable  time  after 
the  termination  of  the  trial,  and  the  ques- 
tion as  to  the  retention  and  use  of  the  art- 
icle by  the  purchaser  beyond  the  period 
fixed  for  the  trial  thereof.  In  the  latter 
case,  even  though  it  is  not  his  duty  to  re- 
turn the  article  at  once  if  he  intends  to  re- 
ject it,  under  ordinary  circumstances  it  is 
clearly  his  duty  to  cease  using  it,  and  if  he 
retains  the  article  and  uses  it  beyond  the 
period  fixed  for  the  trial  thereof,  it  con- 
stitutes an  acceptance  of  the  article.  Amer- 
ican Electric  Teleph.  Co.  v.  Emporia  Teleph. 
Co.  83  Kan.  64,  109  Pac.  780;  Hubbard  v. 
Chapman,  34  App.  Div.  252,  54  N.  Y.  Supp. 
627,  affirmed  without  opinion  in  165  N.  Y. 
60g,  58  N.  E.  1088;  Scott  v.  Vulcan  Iron 
Works  Co.  31  Okla.  334,  122  Pac.  186. 

Where  the  purchaser  fails  to  return  the 
article  purchased  under  an  agreement  that 
within  a  certain  time  he  will  inspect  the 
article,  and  if  not  aa  represented  he  will 
return  the  same,  and  he  continues  to  use  or 
dis})08es  of  it,  he  will  be  held  to  have  ac- 
cepted it,  and  will  not  be  heard  to  set  up  the 
defense  of  a  breach  of  warranty,  where  there 
was  no  express  warranty  other  than  that 
60  L.R.A.(N.S.) 


referred  to.  Potter  v.  Lee,  94  Mich.  140,  53 
N.  W.  1047. 

Wliere  machinery  is  purchased  upon  trial, 
to  be  accepted  or  rejected  within  a  limited 
time,  if  the  purchaser  continues  to  u^  t!M> 
machinery  after  the  expiration  of  such  time, 
it  constitutes  an  acceptance,  although  he 
notified  the  seller  of  its  rejection,  where  the 
seller  insisted  when  the  notice  was  given 
that  the  time  had  expired  for  the  rejection 
of  the  machine;  and  this  is  true  altbou'ih 
the  time  had  not  then  expired.  Fred  \\. 
Wolf  Co.  v.  Monarch  Refrigerating  Co. 

But  the  use  of  a  machine  purchased  up'O 
trial  for  a  certain  period  of  time,  one  day  k- 
yond  the  period  of  time,  if  from  inadvertence 
or  through  mistake  as  to  when  the  time  of 
trial  expired,  is  not  evidence  of  any  election 
to  keep  the  machine.  Springfield  Engine 
Stop  Co.  V.  Sharp,  184  Mass.  266,  68  X.  E. 
224. 

Where  no  explanation  is  made  as  to  the 
use  of  a  machine  beyond  the  period  fixed 
for  the  trial  thereof,  the  seller  is  entitled  to 
go  to  the  jury  on  the  question  whether  such 
use  was  an  election  on  the  part  of  the  pur- 
chaser to  take  the  article.     Ibid. 

b.  When  at  request  of  seller. 

Where  the  purchaser  continues  at  the  re- 
quest of  the  seller  to  use  the  machine  pur- 
chased on  trial,  such  use  does  not  consti- 
tute an  acceptance  of  the  propertv.  Berlin 
Mach.  Works  v.  Miller,  59  Wash.'  572.  110 
Pac.  422. 

A  request  by  the  seller  that  the  purchaser 
give  the  machine  purchased  on  appro\*al  an- 
other trial  waives  a  return  within  the  time 
specified  in  the  contract  of  sale.  Rondin- 
ella  V.  Southern  R.  Co.  33  App.  D.  C.  6r>. 

The  use  of  a  machine  at  the  request  of  the 
agent  of  the  seller  does  not  constitute  an 
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Messrs.  Soott,  Bancroft,  A  Stephens, 
for  appellee: 

When  a  purchaser  accepts  the  perform- 
ance tendered  by  the  contractor,  and  the 
contract  provides  that  an  acceptance  shall 
be  in  full  discharge  of  all  agreements  con- 
tained therein,  the  purchaser  cannot  claim 
damages  for  breach  of  warranty. 

Brown  v.  Foster,  108  N.  Y.  387,  15  N. 
E.  608;  Underwood  v.  Wolf,  131  111.  425, 
19  Am.  St.  Rep.  40,  23  N.  £.  508;  Estep  v. 
Fenton,  66  111.  467. 

The  plant  was  operated  at  a  time  when  no 
license  or  invitation  from  plaintiff  so  to  do 
existed,  and  defendant,  by  its  continued 
use  of  the  machinerv  and  its  failure  to  re- 
ject  the  plant  in  writing  at  the  end  of  the 
test  run,  accepted  the  same. 

24  Am.  &  Eng.  Enc.  Law,  1090;  Under- 
wood V.  Wolf,  131  111.  426,  19  Am.  St.  Rep. 
40,  23  N.  E.  598 :  Brown  v.  Foster,  108  N. 
Y.  387,  15  N.  E.  608;  Dodsworth  v.  Her- 
cules Iron  Works,  13  C.  C.  A.  552,  31  U.  S. 
App.  292,  66  Fed.  483,  57  Fed.  556 ;  Fox  v. 
Wilkinson,  133  Wis.  337,  14  L.R.A.(N.S.) 


1107,  113  N.  W.  669;  Nichols  v.  Guibor, 
20  111.  285. 

Evidence  of  a  use  of  the  plant  by  defend- 
ant subsequent  to  a  commencement  of  the 
suit  is  admissible. 

Underwood  v.  W'olf,  31  IlL  App.  644; 
Dodsworth  v.  Hercules  Iron  Works,  13  C. 
C.  A.  552,  31  U.  S.  App.  292,  66  Fed.  483. 

Where  there  is  a  substantial  performance 
by  the  contractor,  and  an  acceptance  of  such 
performance  by  the  purchaser,  a  recovery 
may  be  had  under  the  special  count  alleg- 
ing performance  and  acceptance  thereof. 
And  a  recovery  may  be  had  under  the  com- 
mon counts  where  nothing  remains  to  be 
done  but  to  pay  the  purchase  price  for  the 
work  and  labor  performed. 

Spencer  v.  Dougherty,  23  111.  App.  399; 
Catholic  Bishop  v.  Bauer,  62  111.  188;  Con- 
cord Apartment  House  Co.  v.  O'Brien,  228 
111.  360,  81  N.  E.  1038;  Foster  v.  McKeown, 
192  111.  339,  61  N.  E.  514;  Fowler  v.  Deak- 
man,  84  111.  130;  Geary  v.  Bangs,  138  111. 
77,  27  N.  E.  462. 

The  evidence  showed  an  acceptance  at  law. 


acceptance  thereof  where  it  is  sold  on  ap- 
proval. Creamery  Package  Mfg.  Co.  v.  Ben- 
ton County  Creamery  Co.  120  Iowa,  584,  96 
N.  W.  188;  Huck  v.  Bischoff,  84  N.  Y.  Supp. 
173. 

Where,  during  the  trial  of  a  machine  sold 
upon  trial,  the  purchaser  finds  defects  there- 
in which  the  seller  after  notice  attempts  to 
remedy,  the  fact  that  the  time  for  trial  ex- 
pires while  the  seller  is  making  these  at- 
tempts does  not  preclude  the  purchaser  from 
thereafter  rejecting  the  article.  James 
Leffel  k  Co.  v.  Piatt,  126  Mich.  443,  86  N. 
W.  66. 

IV,  Acceptance  as  affecting  claim  for 

damages, 

W^here  engines  are  sold  tinder  a  provision 
that  they  are  to  be  subjected  to  a  test  by 
operating  them  1,000  miles,  and  if  they  per- 
form satisfactorily,  the  seller  is  released 
from  further  liability,  where  the  test  is  suc- 
cessful the  purchaser  cannot  hold  the  seller 
for  breach  of  warranty  for  defects  in  mate- 
rial or  workmanship  which  are  not  discov- 
ered until  after  the  tests  are  made.  Sharp 
v.  Great  Western  R.  Co.  9  Mees.  &  W.  7,  2 
Railw.  Cas.  722,  11  L.  J.  Exch.  N.  S.  17. 

In  the  absence  of  a  warranty,  where  cattle 
are  sold  subject  to  inspection,  and  they  are 
accepted  by  the  purchaser,  whose  purpose  in 
buying  the  same  is  to  transport  them  to  a 
distant  point,  the  fact  that,  because  of  being 
infpsted  with  vermin,  they  cannot  be  shipped 
to  the  point  intended,  does  not  entitle  him 
to  hold  the  seller  in  damages,  although  he 
does  not  discover  this  condition  of  the  cattle 
at  the  time  of  the  inspection.  Maud  v.  Cop- 
pinger,  23  Tex.  Civ.  App.  128,  56  S.  W.  127. 

Where,  by  the  terms  of  the  contract  of 
sale,  the  machine  sold  is  to  be  returned  if  it 
does  not  complv  with  the  conditions  of  the 
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contract,  the  purchaser  cannot,  after  having 
fully  accepted  the  machine  and  used  it  as 
his  own  without  complaint  and  without  of- 
fering to  return  it  raise  the  question  of  • 
noncompliance  as  a  defense  to  an  action  for 
the  purchase  price.  Darling  v.  Manistee, 
166  Mich.  35,  131  N.  W.  450. 

If  the  contract  provides  for  a  test  of  the 
machine  purchased  in  order  to  ascertain 
whether  it  is  suitable  for  the  purposes  for 
which  it  was  purchased,  and  the  test  pro-, 
vided  for  in  the  contract  is  delayed  so  h)ng 
that  in  the  ordinary  use  of  the  thing  sold  its 
capacity  to  produce  the  result  warranted  is 
so  impaired  as  not  to  meet  the  warranty,  or 
if  the  claim  of  the  right  of  rescission  is  so 
long  delayed  as  to  raise,  in  favor  of  the 
seller,  a  waiver  of  the  purchaser's  right  to 
maintain  an  action  for  damages  for  a  breach 
of  the  warranty,  the  latter  forfeits  not  only 
the  right  of  rescission  under  the  contract, 
but  also  his  right  to  maintain  an  action  for 
damages  for  the  breach  of  tlie  warranty. 
Gray  v.  Consolidated  Ice  Mach.  Co.  103  Ga. 
115,  29  S.  E.  604. 

Where  there  is  a  guaranty  that  an  ice 
machine  will  have  a  certain  ice-making 
capacity  and  a  specified  refrigerating  duty, 
it  has  been  held  that  a  clause  granting  ten 
days  for  the  testing  of  the  plant,  at  the  end 
of  which  time  the  purchaser  shall  accept  or 
reject  the  same,  and  stating  that  an  accept- 
ance after  such  test  shall  be  in  full  dis- 
charge of  all  agreements  hereinbefore  con- 
tained, provides  the  exclusive  remedy  of  the 
purchaser  for  a  breach  of  warranty  as  to  the 
capacity  of  the  machine,  although  the  breach 
relied  upon  was  not  disclosed  until  some 
time  subsequent  to  the  period  fixed  for 
trial.  Fred  W.  Wolf  Co.  v.  Northwestern 
Dairy  Co.  55  Wash.  665,  104  Pac.  1123. 

A.  G.  S. 
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There  was  no  question  of  fact  to  submit  to 
the  jury. 

24  Am.  &  Eng.  Enc.  Law,  1090;  Brown  v. 
Fostei,  108  N.  Y.  387,  16  N.  E.  608;  Dods- 
worth  V.  Hercules  Iron  Works,  13  C.  C.  A. 
6o2,  31  U.  S.  App.  292,  66  Fed.  483;  Fox  v. 
Wilkinson,  133  Wis.  337,  14  L.R.A.(N.S.) 
1107,  113  N.  W.  669. 

Dunn,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  recovered  a  judgment  for  $13,- 
844.57  against  appellant  in  an  action  of 
assumpsit.  Ihe  appellate  court  affirmed  the 
judgment  and  granted  a  certificate  of  im- 
portance and  appeal  to  this  court. 

The  trial  court  directed  the  verdict.  The 
action  was  for  the  impaid  balance  of  the 
consideration  of  $21,300  agreed  to  be  paid 
for  the  construction  and  installation  of  a 
refrigerating  plant  upon  the  premises  of 
the  appellant.  The  defense  claimed  was  that 
the  steam  engine,  which  formed  an  essen- 
tial part  of  the  refrigerating  plant  to  be 
furnished,  did  not  conform  to  the  specifica- 
tions of  the  contract,  and  was  not  of  the 
best  material  and  workmanship,  as  required 
by  such  specifications,  but  was  materially 
defective,  and  was  worth  $5,000  less  than 
the  engine  specified  in  the  contract,  and  that 
it  would  cost  $5,000  to  make  the  engine 
actually  installed  conform  to  the  specifica- 
tions. The  appellee's  contention  was  that 
the  appellant  had  accepted  the  plant  in  full 
discharge  of  appellee's  agreements,  and  could 
therefore  neither  defeat  the  action  nor  re- 
coup its  damages. 

Ihe  contract  consisted  of  a  written  pro- 
posal signed  by  appellee  and  |iccepted  in 
writing  by  appellant.  There  was  a  subse- 
quent agreement  whereby  certain  direct  ex- 
pansion piping  was  to  be  furnished  at  an 
increased  price,  instead  of  thirty  sections  of 
air  cooler  required  by  the  original  contract, 
but  the  original  contract  was  not  otherwise 
changed  by  the  subsequent  agreement,  and 
the  rights  of  the  parties  in  this  suit  are  not 
affected  by  it.  The  appellee's  original  pro- 
posal, which  was  accepted  by  the  appellant, 
contained  the  following: 

''We  propose  to  furnish  and  erect  in  your 
building  at  Chicago,  Illinois,  in  complete 
working  order  and  condition,  and  of  the 
best  material  and  workmanship,  one  re- 
frigerating plant  of  225  tons  refrigers^ting 
capacity  daily,  consisting  of  the  following 
machinery  and  material,  all  as  hereinafter 
specified.  .  .  .  It  is  understood  that  the 
plant  as  above  described  is  to  be  in  com- 
plete working  order  and  condition  during 
the  month  of  April,  1903,  unless  delayed 
by  causes  over  which  we  have  no  control, 
such  as  fire,  providential  interferences, 
rio^s,  strikes,  or  civil  commotions  of  any 
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kinds.  We  agree  that  the  power  required 
to  drive  the  compressor  while  doing  the 
above  work  shall  not  exceed  282  eifective 
horse  power  at  fifty  revolutions  per  minute, 
providing  you  furnish  condenser  water  at 
60  deg.  Fahrenheit,  in  ample  quantity,  and 
that  the  consumption  of  fuel  necessary  to 
furnish  steam  to  do  the  work  of  the  engine 
shall  not  exceed  2^  pounds  of  coal  per  in- 
dicated horse  power  per  hour,  providing 
you  carry  150  pounds  boiler  pressure  and 
furnish  coal  which  will  evaporate  8  pounds 
of  water  per  pound  of  coal  burned.  And  we 
agree  that  this  machine,  when  properly 
operated,  and  when  provided  with  the  prop- 
er amount  of  expansion  surface,  anunonia, 
etc.,  and  when  operated  in  connection  with 
a  power  plant  of  ample  capacity,  shall  be 
of  capaci^  to  perform  a  refrigerating  duty 
equivalent  to  the  melting  of  225  tons  of  ict 
during  the  twenty-four  hours  of  oontinuooi 
operation.  After  the  plant  is  started  we 
will  furnish  an  engineer  to  have  charge  of 
the  operation  of  the  nuichine  for  ten  days, 
during  which  time  we  will  do  the  work  and 
produce  the  temperatures  herein  specified. 
While  we  are  in  charge  you  are  to  furnish 
all  necessary  help,  together  with  fuel,  light, 
water,  steam,  oil,  waste,  and  all  other  neces- 
sary supplies  for  the  successful  operation  of 
this  plant.  At  the  end  of  the  above  men- 
tioned ten  days,  you  shall  accept  or  reject 
the  plant,  it  being  understood,  however,  that 
if  it  shall  meet  the  requirements  of  this 
proposition  it  shall  be  accepted.  If  re- 
jected, you  shall  notify  us  in  writing  there- 
of, and  hereby  permit  us  to  enter  the  prem- 
ises and  remove  the  same  without  charge  to 
you,  and  upon  refunding  to  you  whatever 
money  has  been  paid  us.  An  acceptance 
after  the  above-mentioned  period  shall  be 
in  full  discharge  of  the  agreements  herein- 
before contained." 

The  plant  was  not  in  complete  working 
order  and  condition  during  the  month  of 
April,  1903.  It  was  operated  for  a  few 
days  in  August,  1903,  was  then  shut  down> 
and  was  again  started  in  April,  1904.  It 
was  not  claimed  that  this  delay  occurreif 
through  any  fault  of  the  appellee,  or  that 
the  rights  of  the  parties  are  affected  by  it. 
The  plant  was  started  in  operation  April 
26,  1904,  in  charge  of  an  engineer  of  ap- 
pellee, and  was  operated  until  May  26, 1904. 
The  appellee's  engineer  was  then  withdra\'(n. 
There  was  evidence  tending  to  show  that 
the  engine  was  not  of  the  best  material  xai 
workmanship,  but  was  substantially  de- 
fective, and  was  worth  $5,000  less  than  if 
it  had  been  in  accordance  with  the  spedfiea- 
tions;  that  it  could  not  be  made  to  operate 
satisfactorily,  and  oould  not  do  the  work 
required  of  it. 

On   May   18   the  appellee^   ttaoof^  Hr. 
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Enutli,  its  agent,  presented  to  the  appellant 
the  following  letter  addressed  to  the  appel- 
lant, and  requested  that  it  be  signed: 

Chicago,  IlL,    •    •    •    1904. 
The  Fred  Wolf  Co., 

Chicago,  Illinois, 
Gentlemen : — 

The  refrigerating  plant  per  our  contract 
dated  NoTember  28,  1902,  also  the  expansion 
pipe  covered  by  our  contract  dated  December 
22,  1903,  has  been  installed,  except  the  pipe 
in  one  small  room  in  the  basement  of  the 
new  building.  The  fact  that  the  pipe  in 
this  room  has  not  been  erected  is  due  to 
no  fault  of  yours,  as  the  room  is  not  yet 
in  condition  to  have  the  pipe  put  in.  Tour 
engineer  has  been  in  charge  of  the  operation 
of  the  plant  for  the  required  period,  and 
machinery  and  apparatus  is  working  satis- 
factorily, and  you  may  treat  this  as  a  formal 
acceptance  under  such  contract.  It  is 
understood  that  the  pipe  will  be  installed 
in  the  room  referred  to  as  soon  as  we  are 
ready  to  have  the  work  done. 

Yours  very  truly. 

The  appellant's  officers  refused  to  sign 
the  letter,  and  handed  it  back  to  Knuth, 
saying  they  did  not  propose  to  accept  the 
plant  but  must  reject  it  and  would  so 
write  his  firm.  Frederick  Espert,  the  sec- 
retary and  treasurer  of  the  appellant,  then 
told  Knuth  the  trouble  with  the  engine 
and  what  was  wrong  with  it,  and  Knuth 
said  it  would  be  unfair  to  shut  the  engine 
down, — to  go  ahead  and  run  it  and  give  it 
a  chance  to  show  itself;  whereupon  Kspert 
said:  "Well,  if  that  is  your  idea, — if  that 
is  your  request, — ^we  can  let  the  boys  run 
it  further,  try  it  out."  The  next  day  the 
appellant  wrote  the  following  letter  to 
appellee: 

May  19,  1904. 
Gentlemen  :— 

Referring  to  your  letter  of  the  acceptance 
left  here  by  your  representative  yesterday, 
which  relates  to  the  contract  dated  Novem- 
ber 28,  1902,  we  have  this  to  say:  We  de- 
cline to  accept  the  steam  engine,  the  same 
is  not  in  accordance  with  contract,  and  is 
unsatisfactory  to  us. 

On  May  25  the  appellee's  manager  wrote 
the  following  letter  to  the  appellant: 

Gentlemen : — 

We  have  furnished  all  the  apparatus  and 
performed  all  work  required  of  us  under 
the  provisions  of  our  contract  of  November 
28,  1902,  and  of  the  supplementary  contract 
modifying  such  original  contract,  and  our 
man  has  been  in  charge  of  the  operation  of 
the  apparatus  for  a  considerably  longer 
period  than  is  provided  in  such  contract. 
The  apparatus  is  working  perfectly  and 
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is  performing  the  full  duty  guaranteed.  No 
diiHcultics  whatever  have  been  experienced 
with  the  operation  of  this  apparatus,  with 
the  exception  of  certain  adjustments  of  the 
governor,  which  adjustments  were  made  ten 
days  ago.  Since  that  time  absolutely  no 
difficulty  has  been  experienced  except  that 
which  is  directly  and  entirely  attributable 
to  lack  of  sufficient  steam  pressure.  Our 
engineer  reports  that  on  numerous  occasions 
the  steam  pressure  has  been  allowed  to 
fall  75  or  80  pounds.  Our  contract  pro- 
vides that  you  shall  furnish  steam  at  150 
pounds  pressure  per  square  inch,  and  the 
engine  was  designed  for  operation  at  that 
pressure.  In  order  to  keep  the  engine  going, 
our  engineer  has  on  several  occasions  been 
compelled  to  use  live  steam  in  the  receiver 
between  the  high  and  low  pressure  cylinders. 
On  Friday  last  we  received  a  letter  from 
you  stating  that  the  engine  is  unsatisfac- 
tory. We  wrote  you  immediately  expressing 
our  surprise  at  receiving  such  a  letter, 
and  asking  you  to  tell  us  in  just  what  partic- 
cular  you  think  the  engine  does  not  conform 
to  the  contract  requirements.  This  letter 
was  received  by  you  either  Friday  afternoon 
or  early  Saturday  morning,  and  as  we  re- 
quested a  prompt  reply  we  should  have 
heard  from  you  not  later  than  last  Monday. 
You  certainly  could  not  have  needed  time 
to  consider  the  matter,  since  when  you 
wrote  us  the  engine  was  unsatisfactory  you 
must  have  known  in  what  particular,  if  at 
all,  it  fails  to  comply  with  the  specifica- 
tions in  our  contract.  In  passing,  we  might 
say  that  we  furnished  you  just  the  engine 
you  ordered.  Our  contract  provides  speci- 
fically that  the  engine  shall  be  of  the  Bates 
Extra  Heavy  Duty  Compound  Condensin:^ 
Corliss  type.  Before  the  contract  was 
signed  you  were  shown  photographs,  blue 
prints,  and  cuts  of  the  engine,  and  all  mat- 
ters pertaining  thereto  were  thoroughly 
discussed.  We  know  that  the  engine  which 
we  have  furnished  you  complied  with  the 
contract  requirements  in  every  particular. 
Knowing,  as  we  do,  that  we  have  done  each 
and  everything  required  to  be  done  by  us, 
that  we  have  given  you  a  plant  complying  in 
every  respect  with  our  contract,  and  that 
the  time  provided  in  such  contract  for  you 
to  accept  or  reject  the  apparatus  has  passed, 
we  shall  assume  no  further  responsibility 
for  its  operation.  We  are  sending  here- 
with statement  of  your  account  as  it  ap- 
pears on  our  books."  This  amount  is  now 
due  us,  and  we  shall  expect  to  receive  check 
very  promptly. 

This  letter  was  handed  to  the  appellant's 
secretary  and  treasurer  in  his  office  on  the 
day  of  its  date,  by  Mr.  Knuth,  but  was  not 
opened  or  read  until  the  next  day,  when 
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the  following  reply  was  flent:  "Yours  of 
the  20th  is  at  hand.  We  have  fully  replied 
to  this  matter  in  our  letter  of  the  19th  to 
you."  At  the  time  the  letter  was  delivered 
another  conversation  occurred  with  Mr. 
Knuth  substantially  the  same  as  that  on 
May  18,  previously  mentioned.  In  it  Mr. 
Espert  stated  the  defects  in  the  engine 
and  its  working,  an^  said  that  they  could 
not  accept  it,  and  to  Knuth's  question  what 
was  to  be  done  about  it,  answered,  "Take 
it  out."  Knuth  said  that  was  impossible, 
and  told  him  to  go  on  and  run  it  awhile; 
that  he  was  sure  it  would  come  out  right; 
that  there  was  always  more  or  less  trouble 
with  a  new  engine,  and  that  the  older  an 
engine  got  practically  the  better  it  was,  on 
account  of  parts  having  worn  smooth  and 
traveling  easy. 

After  May  26  the  appellant  continued  to 
operate  the  engine  and  plant  with  its  own 
engineer  until  the  bringing  of  this  suit.  On 
May  26  the  appellee's  attorneys  wrote  to 
the  appellant  that  the  contracts  and  all 
the  correspondence  had  been  placed  in  their 
hands;  that  the  appellee  claimed  to  have 
complied  with  the  agreements;  that  the 
attorneys  were  instructed  to  enforce  the 
appellee's  claim,  and  unless  immediate  set- 
tlement was  made  would  take  steps  to  do 
so.  The  appellant  replied  on  May  28,  re- 
ferring to  its  letter  of  May  19,  as  explain- 
ing its  position  in  the  matter,  and  saying: 
"We  decline  to  accept  the  engine;  you  can 
pursue  such  course  as  you  see  fit." 

On  June  22,  while  the  engine  was  in 
operation,  a  follower  bolt  on  the  piston 
head  of  the  high-pressure  cylinder  broke, 
and  the  engine  was  necessarily  stopped. 
Knuth  was  sent  for  and  came  to  the  plant, 
and  after  examining  the  engine  directed 
that  another  follower  bolt  should  be  made 
of  tool  steel,  and  that  any  other  broken 
parts  should  be  fixed  up,  saying:  "Go 
ahead  and  give  her  another  trial;  keep  her 
going;  I  know  she  will  come  out  all  right." 
He  said:  "We  will  make  it  all  right,  Es- 
pert; we  don't  ask  you  to  take  this  engine 
until  it  is  all  right,"  to  which  Espert  re- 
plied: "All  right,  Knuth;  I  may  be  wrong; 
I  want  to  be  fair  in  this  matter;  we  will 
give  her  another  trial."  Again,  on  July  11, 
Knuth  came  to  the  plant  when  two  bolts  had 
been  broken.  The  president  of  the  appel- 
lant went  down  to  the  engine  room  with  him, 
showed  him  the  bolts,  and  asked  him,  "What 
are  you  going  to  do  about  it?"  Knuth  said: 
"We  will  fix  that  up  all  right  after  a  while ; 
that  will  get  along  all  right ;  there  is  plenty 
of  hold  in  that;  there  is  no  such  danger 
there  as  you  think  there  is  going  to  be; 
you  just  leave  the  pieces;  give  her  another 
trial;  just  keep  her  going;  I  will  tell  you,  [ 
Espert,  that  engine  is  going  to  come  out 
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all  right."  This  suit  was  begun  on  July 
14. 

The  first  error  argued  in  the  appellaut's 
brief  is  that  the  circuit  court  erred  in  re- 
fusing to  direct  a  verdict  in  favor  of  the 
appellant  at  the  conclusion  of  the  appellee's 
evidence.  After  this  motion  was  denied, 
the  appellant  proceeded  to  introduce  evi- 
dence. It  thereby  waived  its  motion  and 
cannot  assign  the  decision  of  the  court 
thereon  for  error.  Geary  v.  Bangs,  138  111. 
77,  27  N.  E.  462;  Joliet,  A.  &  M.  R.  Co.  y. 
Velie,  140  111.  69,  29  N.  E.  706;  Harris  t. 
Shebek,  161  111.  287,  37  N.  E.  1016;  Langau 
v.  Enos  Fire  Escape  Co.  233  111.  308,  84 
N.  E.  267. 

Since  the  verdict  was  directed  for  the 
appellee,  all  testimony  which  coutradicu 
that  in  favor  of  the  appellant  must  be  dis- 
regarded, and  all  inferences  must  be  drawn 
most  favorably  to  it.  The  evidence  can- 
not  be  weighed,  and  if  the  facts  are  reas<»n- 
ably  capable  of  a  construction  favorable  to 
the  appellant,  such  construction  must  be 
adopted.  It  must  therefore  be  regarded  as 
established  that  the  plant  delivered  did 
not  meet  the  requirements  of  the  specifica- 
tions, and  that  the  appellant  was  not  bound 
to  accept  it.  It  will  be  assumed  for  the  pur- 
poses of  this  case,  though  we  do  not  express 
any  judgment  about  it,  that  the  letters  of 
the  appellant  declining  to  accept  the  engine 
constituted  a  notice  in  writing  of  the  re- 
jection of  the  plant.  The  questions  then 
presented  are  whether  the  continued  use 
and  operation  of  the  plant,  including  the 
engine,  by  the  appellant  after  its  rejection, 
before  suit  was  brought,  constituted,  in 
law,  an  acceptance  of  the  plant,  or  whether 
there  is  in  the  record  any  evidence  rea- 
sonably tending  to  explain  such  use  and 
operation  on  some  other  theory  than  an 
acceptance,  and  whether,  if  there  was  snch 
legal  acceptance,  the  appellant  thereby, 
under  its  contract,  waived  any  claim  for 
damages  on  account  of  the  appellee's  breach 
of  its  contract. 

It  cannot  well  be  contended  that  the 
appellant's  continued  use  of  the  engine 
after  May  26  did  not  constitute  an  accept- 
ance of  the  plant,  unless  the  circumstances 
attending  such  use  so  qualified  the  act  as 
to  prevent  its  having  the  ordinary  effect. 
The  test  was  completed,  the  appellee  had 
withdrawn  its  engineer,  claimed  to  have 
performed  its  contract,  and  was  demanding 
payment.  The  plant  was  then  tendered  in 
satisfaction  of  the  contract.  If  it  conformed 
to  the  contract,  the  appellant  was  bound  to 
accept  it.  If  it  did  not  stibstantially  con- 
form to  the  contract,  the  appellant  had  the 
right  to  accept  or  reject  it,  at  its  option. 
If  it  chose  to  retain  and  use  the  engine, 
it   thereby   accepted   the   ownership   of   It 
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Any  act  done  by  the  buyer  of  the  goods  I  ment  as  I  had  with  him  on  a  former  meet- 
tendered  in  fulfilment  of  a  contract  of  sale,  |  ing.  He  said  it  would  be  unfair  to  shut 
which  he  would  have  no  right  to  do  if  he  <  down  the  engine,  and  he  wanted  to  know 


were  not  the  owner,  constitutes,  of  itself, 
an  acceptance  of  the  goods.  2  Benjamin, 
Sales,  4th  Am.  ed.  §  1051;  Cream  City 
Glass  Co.  V.  Friedlander,  84  Wis.  53,  21 
L.R.A  135,  36  Am.  St.  Rep.  896,  64  N.  W. 
28;  Dodsworth  v.  Hercules  Iron  Works, 
13  C.  C.  A.  662,  31  U.  S.  App.  292,  66  Fed. 
483;  Brown  v.  Foster,  108  N.  Y.  387,  16  N. 
E.  608;  Van  Winkle  v.  Crowell,  146  U.  S. 
42,  36  L.  ed.  880,  13  Sup.  Ct  Rep.  18; 
Chapman  v.  Morton,  11  Mees.  &  W.  534, 
12  L.  J.  Exch.  N.  S.  292.  Even  though  the 
appellant  had  determined  to  reject  the 
plant,  and  though  its  letters  to  the  appellee 
and  its  attorneys  be  regarded  as  sufficient 
notice  in  writing  of  such  rejection,  it  could 
not  retain  the  possession  of  the  property  and 
use  it  for  its  own  profit  in  its  business,  and 
at  the  same  time  insist  upon  the  rejection. 
The  two  things  are  utterly  inconsistent. 
While  the  appellant  is  actually  accepting 
and  using  the  plant,  its  words  of  rejection 
are  unavailing.  Where  machinery  has  been 
bought  on  approval,  tried,  found  defective 
and  unsatisfactory,  and  notice  of  rejection 
has  been  given,  and  where,  nevertheless,  the 
vendee  has  continued  to  use  the  machinery, 
such  use  amounts  to  a  waiver  of  the  right  to 
'  return  the  machinery,  and  an  election  to 
accept  it.  Fox  v.  Wilkinson,  133  Wis.  337, 
14*L.R,A.(N.S.)  1107,  113  N.  W.  669; 
Palmer  v.  Banfield,  86  Wis.  441,  66  N.  W. 
1090;  Stutz  V.  Loyalhanna  Coal  &  Coak  Co. 
131  Pa.  267,  18  AtL  875;  Aultman  v. 
Theirer,  34  Iowa,  272. 

It  is  contended  on  the  part  of  the  appel- 
lant that  there  is  evidence  tending  to  show 
that  the  appellant's  use  of  the  engine  after 
May  26  was  because  of  the  appellee's  invi- 
tation to  continue  the  operation  of  the 
plant  and  to  give  the  engine  a  further  trial, 
for  the  purpose  of  overcoming,  if  possible, 
the  appellant's  objections  to  the  engine,  and 
that  thereby  the  appellee  waived  the  ac- 
ceptance clause  of  the  contract.  The  evi- 
dence which  is  supposed  to  have  this  effect 
relates  to  the  conversation  of  appellee's 
agent,  Knuth,  on  May  26,  with  the  Espert 
brothers,  the  president  and  secretary  and 
treasurer  of  the  appellant.  On  this  sub- 
ject Frederick  Espert  testified  as  follows: 
"We  told  him  that  we  could  not  accept 
the  engine, — ^that  it  was  no  good, — and  that 
sooner  or  later  the  whole  thing  would  blow 
up.  I  told  him  that  the  bearing  on  the 
compressor  end  traveled  hot  and  grew  hot 
in  its  travel,  and  that  the  fly  wheel  was  not 
true,  and  pointed  out  these  same  defects  in 
the  cylinder,  and  the  governor  did  not  work 
right.    That  is  about  as  near  as  I  can  rec 


what  is  to  be  done  with  it.  I  says,  'Take 
it  out.'  'Well,*  he  said  'that  would  be  im- 
possible,' and  I  said  that  sooner  or  later  it 
would  have  to  be  taken  out,  or  it  would 
blow  up.  That  is  about  what  was  said. 
He  said,  'You  go  on  and  run  it  for  a 
while;  I  am  sure  that  it  will  come  out 
right;  there  is  always  more  or  lees  trouble 
with  a  new  engine;  the  older  an  engine 
gets  practically  the  better  it  is,  on  account 
of  parts  having  worn  smooth  and  travel 
easy.'  That  is  about  the  substance  of  what 
he  said,  and  I  told  him  that  we  had  spent 
about  all  the  time  that  we  thought  was 
necessary  trying  to  bring  the  thing  out 
and  we  didn't  care  to  experiment  any 
further;  that  we  feared  some  day  there 
would  be  a  serious  accident  there.  He  said. 
'Go  ahead  and  run  it;'  he  knew  it  would 
wear  smooth  and  come  out  all  right." 

Michael  Espert  testified  as  follows:  "I 
had  a  number  of  subsequent  conversations 
with  Mr.  Knuth  prior  to  the  evening  of 
the  day  Mr.  Knuth  left.  During  the  so- 
called  thirty-day  period,  whenever  I  would 
discover  any  defects  in  this  engine,  I  would 
call  his  attention  to  it.  I  would  go  with 
him  to  the  defect,  show  it  to  him,  ask  his 
opinion  on  it,  and  what  he  thought  about 
it.  Mr.  Knuth  would  say,  'There  is  no 
use  of  us  quarreling  over  this  matter;  you 
know  I  have  had  a  great  deal  of  experience 
in  engineering;  I  know  that  this  engine,  if 
it  will  be  kept  running,  if  you  will  only 
agree  to  give  it  further  trials, — ^this  engine 
will  come  out  all  right.'  I  said,  'Mr.  Knuth, 
suppose  that  high-pressure  cylinder  would 
give  way;  we  would*  murder  every  man  in 
this  engine  room,  wouldn't  we?'  He  says, 
'It  is  impossible;  it  would  not  give  way,' — 
that  I  was  wrong.  In  those  interviews  I 
called  his  attention  to  the  hot  bearings  on 
the  condenser  side  of  the  distance  pieces, 
and  the  way  they  were  bolted  up  to  the 
high-pressure  cylinder.  On  May  26,  the  last 
day  of  the  run,  Mr.  Knuth  came  toward  us 
and  said,  'I  am  going  to  pull  my  men  off; 
you  have  your  boys  run  this  engine  and 
give  her  a  further  trial.'  I  said  'Yes,  I 
know;  but,  Mr.  Knuth,  your  own  man  here 
says  that  the  engine  here  is  jio  good  and  that 
we  are  going  to  have  an  accident;  do  you 
want  me  to  go  right  into  this  thing  here  and 
slaughter  my  men  in  this  engine  room?' 
He  says,  'It  is  all  bosh,  Espert;  don't  you 
know  that  I  have  a  lot  of  experience  ?  Don't 
you  think  that  I  am  an  engineer  and  that 
I  know  my  business?  You  go  ahead  and 
run  that  engine;  have  your  boys  run  it, 
and  any  little  thing  that  breaks,  have  them 


ollect.    It  was  substantially  the  same  argu-    fix  it;     I  know  that  she  will  wear  out  all 
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right;  you  will  be  perfectly  satisfied.'  I 
said,  'Well,  Mr.  Knuth,  maybe  1  am  mis- 
taken; I  am  not  an  engineer  nor  an  expert; 
if  you  say  so  we  will  try  it.'  " 

Subsequent  conversations  with  Knuth 
are  testiMed  to,  occurring  on  June  22  and 
July  11,  but  they  need  not  be  referred  to 
here  because,  if  the  conversation  of  May  26 
did  not  tend  to  show  that  the  appellant's 
subsequent  use  of  the  engine  was  at  the  re- 
quest of  the  appellee,  to  enable  it  to  remedy 
the  defects  in  the  engine,  then  such  sub- 
sequent use  was  an  acceptance  of  the  plant, 
and  the  later  conversation  would  not  be 
material.  At  the  very  time  of  this  con- 
versation of  May  26,  Knuth  handed  to  Fred- 
erick Espert  the  letter  dated  May  25,  signed 
by  the  appellee's  manager,  in  which  he 
said:  "We  know  that  the  engine  which 
we  furnished  you  complied  with  the  contract 
requirements  in  every  particular.  Knowing, 
as  we  do,  that  we  have  done  each  and  every- 
thing required  to  be  done  by  us,  that  we 
have  given  you  a  plant  complying  in  every 
respect  with  our  contract,  and  that  the 
time  provided  in  such  contract  for  you  to 
accept  or  reject  the  apparatus  has  passed, 
we  shall  assume  no  further  responsibility 
for  its  operation.  We  arc  sending  here- 
with statement  of  your  account  as  it  ap- 
pears on  our  books.  The  amount  is  now 
due  us  and  we  shall  expect  to  receive  check 
very  promptly."  On  the  same  day  this 
conversation  occurred,  the  appellee's  at- 
torneys also  wrote  to  the  appellant  stating 
that  the  appellee  claimed  that  it  had  com- 
plied with  its  agreements  and  had  instructed 
the  attorneys  to  proceed  to  enforce  its  claim, 
and  that  unless  immediate  settlement  was 
made  they  would  take  steps  to  do  so.  This 
letter  the  appellant  answered  on  May  28 
by  calling  attention  to  its  letter  of  May 
19  as  explaining  its  position,  reiterating 
that  it  declined  to  accept  the  enjrine,  and 
saying  that  the  appellee  might  pursue  such 
course  as  it  saw  fit. 

Whatever  view  may  be  taken  of  the  con- 
versation of  Knuth,  even  though  it  be  re- 
garded as  a  request  that  the  appellant 
continue  to  use  the  engine  without  being 
bound  by  such  use  as  an  acceptance,  for  the 
purpose  of  enabling  the  appellee  to  over- 
come the  objections  to  it,  such  request  could 
not  affect  the  rights  of  the  parties  as  they 
existed  after  the  receipt  of  the  letters  from 
the  appellee's  manager  and  its  attorneys. 
If  any  invitation  had  theretofore  been  ex- 
tended, it  was  then  withdrawn.  The  ap- 
pellee stated  its  position  to  be  that  it  had 
performed  its  contract;  the  time  for  the 
appellant  to  accept  or  reject  had  passed; 
the  appellee  would  assume  no  further  re- 
sponsibility for  the  operation  of  the  plant; 
it  demanded  payment,  and  if  immediate 
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settlement  was  not  made,  its  attorneys 
would  bring  prompt  action  to  enforce  ii. 
This  declaration  terminated  any  other  ar- 
rangement. Ihe  conversation  with  Knuth 
had  no  tendency  to  show  any  waiver  on  the 
part  of  the  appellee  subsequent  to  thi^ 
time.  The  appellant  recognized  this  sit- 
uation and  stood  on  its  riglits.  It  declined 
to  accept  the  engine  and  left  the  appellee 
to  take  such  course  as  it  chose.  If  the 
matter  had  rested  there,  a  different  case 
would,  perhaps,  have  been  presented,  but 
with  nothing  further  said  or  done  by  either 
party  the  appellant  continued  to  use  the 
engine,  as  if,  instead  of  rejecting,  it  had 
accepted  it.  It  was  operated  in  connection 
with  the  plant  by  the  appellant's  employees, 
for  its  benefit  Und  under  its  sole  control. 
Such  application  of  the  engine  to  its  own 
use  with  full  knowledge  of  its  defects,  the 
appellee  refusing  any  further  responsibility 
for  its  operation,  was,  in  spite  of  the  ex- 
press rejection,  an  election  to  take  the 
benefit  of  the  contract  though  executed  in 
an  inferior  manner  to  that  agreed  upon, 
and  was  an  unequivocal  acceptance.  If  it 
was  so,  then  the  subsequent  conversations 
with  Knuth  three  weeks  or  more  after  such 
acceptance  are  of  no  importance. 

It  is  urged  that  the  court  erred  in  admit- 
ting testimony  as  to  the  operation  and  u<(o 
of  the  plant  by  the  appellant  after  the  suit 
was  brought,  and  in  rejecting  testimony 
as  to  the  intention  of  the  officers  of  thelhp- 
pellant  not  to  accept  the  plant.  The  testi- 
mony admitted  did  no  harm,  for  it  was 
undisputed  that  the  appellant  did  use  and 
operate  the  plant  as  its  own  before  suit  was 
brought,  and  thereby  accepted  it.  llie  testi- 
monv  rejected  was  immaterial,  because  the 
undisputed  use  of  the  plant  was  an  un- 
equivocal act  of  acceptance,  which  could 
not  be  qualified  or  explained  by  showing 
any  different  intention  on  the  part  of  the 
appellant  alone.  Brown  v.  Foster,  108  N. 
Y.  387,  15  N.  E.  608. 

The  appellant  offered  to  prove  that  large 
quantities  of  eggs,  poultry,  butter,  and  like 
products  of  a  perishable  nature  were  stored 
in  its  warehouse;  that  to  produce  the  re- 
frigeration necessary  for  their  preservation 
required  the  operation  of  the  machinery 
furnished  by  appellee,  and  that  to  have 
shut  it  down  would  have  resulted  in  great 
destruction  and  loss  of  such  perishable  prop- 
erty, and  great  damage  to  appellant.  The 
necessities  of  the  appellant's  business  can- 
not relieve  it  from  the  terms  of  its  contract. 
Without  regard  to  the  question  on  whom 
the  loss  would  eventually  fall,  the  situa- 
tion was  one  in  which  the  parties  had  volun- 
tarily placed  themselves.  When  the  ap- 
pellant filled  its  warehouse  with  peris^h- 
able  property,  it  knew  that,  upon  the  com- 
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pletion  of  the  test,  it  must  either  accept 
or  reject  the  plant,  and  that  a  rejection 
would  be  followed  by  the  shutting  down  of 
the  whole  plant.  When  the  test  was  com- 
pleted the  appellant  might  have  rejected  the 
plant  if  not  in  conformity  with  the  con- 
tract, but  having  done  so,  the  situation 
which  it  had  voluntarily  brought  about 
would  not  justify  its  using  the  plant  which 
it  had  rejected,  either  for  an  actual  profit 
or  to  save  a  losa. 

It  is  also  urged  that  the  nature,  size, 
and  weight  of  the  machinery  prevented 
the  retention  of  it  from  constituting  an 
acceptance  of  the  plant  by  the  appellant. 
There  was  here,  besides  the  possession  of 
the  property  arising  out  of  the  ownership 
of  the  land  on  which  it  was  placed,  a  use 
of  it  consistent  only  with  a  claim  of  owner- 
ship. The  use  is  such  as  was  held  to  con- 
stitute an  acceptance  in  Underwood  v.  Wolf, 
131  III.  425,  19  Am.  St.  Rep.  40,  23  N.  E. 
598,  and  Dodsworth  v.  Hercules  Iron  Works, 
13  C.  C.  A.  552,  31  U.  S.  App.  292,  66  Fed. 
483.  The  contract  itself  provided  that  in 
case  of  rejection  the  plant  should  be  re- 
moved, and  no  reason  appears  why  it  is 
not  capable  of  removal. 

It  is  also  contended  that  the  contract  re- 
quired the  appellee  to  remove  the  plant  if 
it  was  rejected,  and,  that  its  continued  re- 
tention cannot  be  regarded  as  an  acceptance 
after  the  appellee  was  notified  of  its  re- 
jection. Since  we  have  held  that  the  ad- 
mitted facts  constitute  an  acceptance,  and 
not  a  rejection,  of  the  plant,  this  proposi- 
tion is  without  foundation. 

It  is  insisted  that  the  court  should  not 
have  instructed  the  jury  to  find  a  verdict 
in  favor  of  the  appellee  for  the  full  amount 
of  its  claim,  because  the  evidence  tended  to 
show  a  breach  on  the  part  of  the  appellee 
of  the  warranties  in  the  contract  and  dam- 
ages resulting  therefrom  to  the  appellant, 
which  it  was  entitled  to  recoup  under  the 
general  issue.  It  is  true  that  the  accept- 
ance of  goods  bought  with  an  express  or 
implied  warranty  of  quality  does  not  pre- 
vent the  vendee  from  showing  a  breach  of 
the  warranty  and  his  damages  by  way  of 
recoupment,  thus  reducing  the  sum  to  be 
recovered  in  an  action  for  the  price  of  the 
goods.  Underwood  v.  Wolf,  supra.  There 
is  no  reason,  however,  that  a  vendee  may 
not,  if  he  sees  fit,  upon  his  acceptance  of 
the  goods,  waive  any  damages  for  a  breach 
of  warranty,  or  that  he  may  not  agree  in 
advance  that  his  acceptance  of  the  goods 
shall  be  in  full  discharge  of  the  contract. 
This  is  what  was  done  here.  The  contract 
expressly  provided  that  "an  acceptance 
after  the  above-mentioned  period"  (ten-days 
test)  "shall  be  in  full  discharge  of  the 
agreements  hereinbefore  contained.*' 
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It  is  contended  that  the  acceptance  here 
referred  to  means  an  express  acceptance-, 
and  that  the  agreements  mentioned  arc 
only  those  concerning  the  working  order, 
condition,  and  capacity  of  the  plant,  and  do 
not  include  the  warranty  as  to  materials 
and  workmanship.  There  is  nothing  either 
in  the  language  or  nature  of  the  contract 
to  justify  this  claim.  All  the  agreements 
of  the  appellee,  except  those  for  indemnity 
against  patent  litigation,  including  those 
in  regard  to  material,  workmanship,  kind^ 
number,  quality,  time,  power  and  capacity, 
preceded  in  the  written  contract  the  pro- 
vision in  regard  to  acceptance.  The  lan- 
guage in  general,  and  no  attempt  is  ap- 
parent to  make  any  distinction  among  the 
agreements  which  are  to  be  regarded  aa 
discharged  by  acceptance.  The  consequences 
which  follow  acceptance  are  not  made  to 
depend  upon  the  manner  in  which  such  ac- 
ceptance is  made  to  appear,  llie  fact  of  ac- 
ceptance is  the  condition  upon  which  the  dis- 
charge of  the  agreements  is  made  to  depend, 
and  this  fact  may  be  shown  as  fully  by  acts 
as  by  an  oral  or  written  statement.  The 
agreement  that  an  acceptance  should  be  in 
full  discharge  of  agreements  may  have  been 
unwise  for  the  appellant  to  make,  but  a 
court  has*  no  authority  to  relieve  from  its 
obligation. 

Judgment  afiirmed. 
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LOUISVIIXE  &  NASHVILLE  RAILROAD 

COMPANY 

V. 
LOY  E.  MILLER. 

(166  Ky.  677,  162  S.  W.  73.) 

Commerce  —  Carmack  amendment  » 
state  law. 

1.  As  to  interstate  shipments,  the  Car- 
mack  amendment  to  the  interstate  com- 
merce act  supersedes  a  state  constitutional 
provision  that  the  shipper  is  not  bound  by 
a  recital  of  value  in  his  contract  of  ship- 
ment, but  may  show  and  recover  his  full 
loss.- 

yote,  ~-  Carmack  amendment  as  affect^ 
ing  state  regulations  as  to  stipula^ 
tions  lim,iting  liability  of  com,mon 
carrier  for  the  loss  or  damage  to 
goods. 

The  earlier  cases  on  this  question  are  pre- 
sented in  the  note  to  Adams  Exp.  Co.  v. 
Croninger,  44  L.R.A.(N.S.)  257,  and  the 
present  note  is  supplementary  thereto. 

As  shown  in  the  earlier  note,  it  is  held 
that  Congress  has,  by  virtue  of  the  Car- 
mack amendment,  taken   possession  of  the 
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Same  —  applicability  to  htLggage, 

2.  The  provisions  of  the  Carmack  amend- 
ment to  the  interstate  commerce  act,  rela- 
tive to*  the  power  of  interstate  carriers 
to  regulate  their  liabilities,  are  applicable 
to  the  transportation  of  the  baggage  of  an 
interstate  passenger. 

Damages  —  loss  of  baggage  —  measure. 

3.  The  measure  of  damages  recoverable 
from  a  carrier  for  loss  of  baggage  consist- 
ing of  wearing  apparel  is  not  its  market 
value,  but  its  value  for  use  bj  the  owner. 

(January  7,  1914.) 

CROSS  APPEALS  from  a  decree  of  the 
Circuit  Court  for  Warren  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  loss  of  plaintiff's 
trunk  while  in  defendant's  possession  for 
transportation;  defendant  appealing  from 
so  much  of  the  judgment  as  sustained  a 
demurrer  to  its  answer  and  amended  an- 
swer; and  plaintiff  appealing  from  the 
judgment  granting  less  relief  than  demand- 
ed.    Reversed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Sims  A  Bodes,  Charles  H. 
M^oorman,  and  Benjamin  D.  Warfield, 
for  defendant: 

Defendant's  liability,  if  any,  was  limited 
to  $100. 

Adams  Exp.  Co.  ▼.  Croninger,  226  U. 
S.  491,  57  L.  ed.  314,  44  L.R.A.(N.S.)  257, 
33  Sup.  Ct.  Rep.  148;  Chicago,  B.  &  Q.  K 
Co.  V.  Miller,  226  U.  S.  613,  67  L.  ed.  323, 
33  Sup.  Ct.  Rep.  165;  Chicago,  St.  P.  M. 
&  O.  R.  Co.  V.  Latta,  226  U.  S.  519,  57 
L.  ed.  328,  33  Sup.  Ct.  Rep.  155;  Cincinnati, 
N.  0.  k  T.  P.  R.  Co.  V.  Rankin,  153  Ky. 
730,  45  L.R.A.(N.S.)  529,  156  S.  W.  400: 
Kansas  City  Southern  R.  Co.  v.  Carl,  227 
U.  S.  639,  57  L.  ed.  683,  33  Sup.  Ct  Rep. 
391;  Missouri,  K.  &  T.  R.  Co.  v.  Harrimau, 
227  U.  S.  667,  57  L.  ed.  690,  33  Sup.  Ct. 
Rep.  397 ;  Wells,  F.  &  Co.  v.  Nciman-Marcua 
Co.  227  U.  S.  469,  57  L.  ed.  600,  33  Sup. 
Ct.  Rep.  267;  New  York  C.  &  H.  R.  R. 
Co.  V.  Hudson  County,  227  U.  S.  248,  57 
L.  ed.  499,  33  Sup.  Ct.  Rep.  269;  Hoke  v. 
United  States,  227  U.  S.  308,  57  L.  ed. 
523,  43  L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep. 
281,  Ann.  Caa.  1913E,  905;  Park  v.  South- 
ern  R.   Co.   78   S.   C.   302,    58   S.   £.   931; 


subject  of  the  liability  of  a  common  carrier 
for  the  loss  of  or  damage  to  an.  interstate 
transportation,  so  as  to  supersede  all  state 
regulations  upon  the  same  subject;  and  that 
the  validity  of  any  stipulation  in  a  con- 
tract for  an  interstate  transportation  which 
undertakes  to  limit  the  carrier's  liability 
is  a  Federal  question,  to  be  determined  by 
the  state  and  Federal  courts  under  the  rule 
as  declared  by  the  Federal  courts;  the  rule 
of  the  Federal  courts  being  that  while  a 
common  carrier  cannot  exempt  himself  from 
negligence,  it  may,  by  a  fair  and  reason- 
able exemption,  limit  the  amount  recover- 
able by  the  shipper  to  an  agreed  value  made 
for  the  purpose  of  obtaining  the  lower  of 
two  or  more  rates  proportioned  to  the 
amount  of  risk.  To  the  same  effect  are  the 
recent  cases:  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Cramer,  232  U.  S.  490,  58  L.  ed.  — ,  34 
Sup.  Ct.  Rep.  383,  reversing  163  Iowa,  103, 
133  N.  W.  387;  Boston  &  M.  R.  Co.  v. 
Hooker,  233  U.  S.  97,  58  L.  ed.  — ,  34  Sup. 
Ct..  Rep.  526;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Robinson,  233  U.  S.  173,  58  L.  ed.  — , 
34  Sup.  Ct.  Rep.  556;  Kansas  City  South- 
ern R.  Co.  V.  Mixon-McCIintock  Co.  107 
Ark.  48,  154  S.  W.  205;  United  States  Exp. 
Co.  V.  Cohn,  —  Ark.  — ,  157  S,  W.  144; 
J.  S.  Appel  Suit  &  Cloak  Co.  v.  Piatt,  -— 
Colo.  — ,  132  Pac  71;  Atlantic  Coast  Line 
R.  Co.  v.  Thomasville  Live  Stock  Co.  — 
Ga.  App.  — ,  78  S.  E.  1019  {obiter);  Wa- 
bash R.  Co.  V.  Priddy,  —  Ind.  — ,  101  N. 
E.  724;  Southern  Nursery  Co.  v.  Winfield 
Nursery  Co.  '89  Kan.  622,  132  Pac.  149; 
Harrison  Granite  Co.  v.  Grand  Trunk  R. 
System,  175  Mich.  144,  141  N.  W.  642; 
Ford  V.  Chicago,  R.  I.  &  P.  R.  Co.  123 
:Minn.  87.  143  N.  W.  249;  Jones  v.  Southern 
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Exp.  Co.  —  Miss.  — ^,61  So.  165 ;  American 
Exp.  Co.  V.  Burke,  —  Miss.  — ,  61  So.  312; 
Sims  v.  Missouri  P.  R.  Co.  —  Mo.  App.  — , 
163  S.  W.  275;  United  Lead  Co.  v.  Lehigh 
Valley  R.  Co.  166  App.  Div.  625,  141  N.  Y. 
Supp.  310;  Missouri,  K.  &  T.  R.  Co.  v. 
Walston,  37  Okla,  617,  133  Pac  42;  SL 
Louis  &  S.  R.  Co.  V.  Zickafoose,  39  Okla. 
302,  135  Pac.  406;  St.  Louis  &  S.  R.  Co.  ▼. 
Cox,  —  Okla.  — ,  138  Pac.  3  44 ;  Pacific  Exp. 
Co.  v.  Ross,  —  TeK.  Civ.  App.  — ,  164  S. 
W.  340;  Pacific  Exp.  Co.  v.  Krower,  —  Tex. 
— ,  163  S.  W.  9. 

The  following  cases  are  in-  effect  over- 
ruled for  the  reason  mentioned  in  the  early 
■  note,  in  which  reference  is  made  to  prior 
Pennsylvania  cases:  Howard  v.  American 
Exp.  Co.  47  Pa.  Super.  Ct.  416;  Windolph 
V.  Adams  Exp.  Co.  48  Pa.  Super.  Ct.  304; 
Dodge  V.  Adams  Exp.  Co.  61  Pa.  Super.  Ct 
481. 

The  provisions  of  the  Carmack  amend- 
ment to  the  interstate  commerce  act  rela- 
tive to  the  power  of  interstate  carriers  to 
regulate  their  liability  are  applicable  to  the 
transportation  of  the  baggage  of  an  inter- 
state passenger.  Boston  &  M.  R.  Co.  t. 
Hooker,  233  U.  S.  97,  68  L.  ed.  — ,  34  Sup. 
Ct.  Rep.  526,  reversing  209  Mass.  598,  95 
N.  E.  945,  Ann.  Cas.  1912B,  669;  Ford  v. 
Chicago,  R.  I.  &  P.  R.  Co.  123  Minn.  87, 
143  N.  W.  249;  LouisviLLB  &  N.  R,  Co.  v. 
Miller. 

Accordingly  it  is  held  under  the  rule  an- 
nounced by  the  Federal  courts,  to  the  effect 
that  when  a  carrier  has  filed  its  rates  with 
the  Interstate  Commerce  Commission  in  the 
manner  provided  by  the  statute,  the  shipper 
is  charged  with  notice,  and  when  the  rate« 
filed  are  graduated  according  to  the  declared 
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Endlich.  Interpretation  of  Btatutes.  1888  ed. 
S  357. 

Messrs.  Bradbnrn  A  Basham,  for  plain- 
tiff: 

Wearing  apparel  has  no  market  value, 
and  hence  its  value  is  its  actual  value,  or 
in  other  words,  when  appropriated  by  an- 
other, the  damage  is  what  it  would  cost  to 
supply  them. 

Sutherland,  Damages,  3d  ed.  §§  12,  1117 ; 
Sedgw.  Damages,  §  251;  Joyce,  Damages, 
1037;  McMahon  v.  Dubuque,  107  Iowa, 
62,  70  Am.  St.  Rep.  143,  77  N.  W.  517,  6 
Am.  Ncg.  Rep.  147;  International  &  G. 
N.  R.  Co.  V.  Nicholson,  61  Tex.  550;  Oreen 
T.  Boston  ft  L.  R.  Co.  128  Mass.  221,  35 
Am.  Rep.  370;  Houston  k,  T.  C.  R.  Co.  v. 
Burke,  65  Tex.  323,  40  Am.  Rep.  808;  Sell 
T.  Ward,  81  111.  App.  675;  Fairfax  v. 
New  York  C.  k  H.  R.  R.  Co.  73  N.  Y.  167, 
29  Am.  Rep.  119;  Denver  S.  P.  &  P.  R. 
Co.  V.  Frame,  6  Colo.  382 ;  Barker  v.  Lewis 
Storage  &  Transfer  Co.  78  Conn.  198,  61 
Atl.  363,  3  Ann.  Cas.  889;  Delano  v. 
Blanchard,  52  Vt.  578. 


Miller,  J.,  delivered  the  opinion  of  the 
court: 

In  December,  1911,  the  appellee  was  a 
passenger  upon  appellant's  train  from 
Nashville,  Tennessee,  to  Bowling  Green,  Ky. 
When  she  checked  her  trunk,  appellant's 
agent  gave  her  a  trunk  check  bearing  this 
indorsement  upon  its  back:  "It  shall  be 
the  duty  of  every  passenger  tendering  bag- 
gage for  transportation  to  declare  the  value 
thereof  without  inquiry  by  the  carrier  or 
any  agent  or  employee  thereof.  Unless 
a  greater  sum  is  declared  by  passenger 
according  to  the  form  prepared  by  checking 
carrier,  and  charges  paid  for  increased  value 
at  the  time  of  the  delivery  to  carrier,  the 
value  of  the  baggage  or  articles  belonging 
to  or  checked  'for  an  adult  passenger  shall 
be  held  to  have  been  declared  and  agreed 
bv  him  to  be  and  shall  be  deemed  to  be,, 
not  in  excess  of  $100,  and  the  value  of  the 
baggage  or  articles  belonging  to  or  checked 
for  a  child  of  half-fare  age  shall  be  held  ta 
have  been  declared  and  agreed  by  him  to  be,, 
and  shall  be  deemed  to  be,  not  in  excess  of 
$50."  The  trunk  having  been  lost  upon 
'  the  journey,  appellee   brought  this  action 


value,  and  Umit  the  carrier's  liability  ae- 
cordingly,  they  arc  conclusive  as  to  the 
rights  of  the  parties,  a  regulation  contained 
in  the  published  tariffs  of  an  interstate 
railway  carrier  on  file  with  the  Interstate 
Commerce  Commission,  limiting  its  liability 
to  $100  unless  a  greater  value  is  declared 
and  stipulated  by  the  owner  and  the  excess 
charges  paid,  is  binding  upon  the  passenger 
in  case  of  loss  of  the  baggage  through  the 
carrier's  negligence,  regardless  of  the  car- 
rier's failure  to  inquire  as  to  the  value  of 
the  baggage,  or  of  its  outward  appearance 
indicating  a  greater  value,  any  state  law 
or  policy  to  the  contrary  having  been  super- 
seded by  the  act  of  Congress  which  made 
interstate  railway  transportation  a  Federal 
question.  Boston  k  M.  R.  Co.  v.  Hooker, 
supra;  Ford  v.  Chicago,  R.  I.  &  P.  R.  Co. 
123  Minn.  87,  143  N.  W.  249. 

State  regulations  affecting  stipulation  for 
notice  or  demand  as  a  condition  to  estab- 
lish a  claim  for  loss  or  damage  to  a  ship- 
ment. 

The  statutes  or  policies  of  the  state  with 
respect  to  the  validity  of  contracts  stipu- 
lating for  notice  of  claim  for  loss  or  injury 
to  the  shipment  within  a  specified*  time  as 
a  condition  to  the  right  to  maintain  an  ac- 
tion therefor  are  superseded  so  far  as  inter- 
state shipments  are  concerned  by  the  Car- 
mack  Amendment,  and  the  validity  of  such 
contracts  must  be  determined  by  the  legis- 
lation of  Congress  and  the  rule  of  decision 
Srevailing  in  the  Federal  courts.  Galveston, 
[.  &  S.  A.  R.  Co.  V.  Sparks,  —  Tex.  Civ. 
App.  — ,  162  S.  W.  943;  Sims  v.  Missouri 
P.  R.  Co.  —  Mo.  App.  — ,  163  S.  W.  275; 
Joseph  V.  Chicago,  B.  &  Q.  R.  Co.  176  Mo. 
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App.  18,  167  S.  W.  837;  Johnson  Grain  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.  —  Mo.  App.  — ^ 
164  S.  W.  182. 

In  Sims  v.  Missouri  P.  R.  Co.  —  Mo.  App* 
— ,  163  S.  W.  275,  it  was  held  that  the  inter- 
state  commerce  act  does  not  abrogate  the 
well-settled  rule  that  the  performance  by 
the  shipper  of  stipulations  as  to  the  notice 
of  elaim  for  loss  or  damage  to  a  shipment 
may  be  waived  by  the  carrier  by  accepting 
the  belated  notice  as  one  given  in  time,  and 
acting  upon  it. 

State  regulations  as  to  stipulations  for 
bringing  actions  for .  loss  or  damage  to 
shipments  within  a  specified  period. 

State  statutes  and  policies  declaring  in- 
valid any  contract  which  requires  the  bring- 
ing of  an  action  against  the  carrier  for  loss 
or  damage  to  goods  in  less  than  the  statu- 
tory period  are  superseded  by  the  Carmack 
amendment  so  far  as  interstate  transporta- 
tion is  concerned,  which  does  not  forbid  the 
shipper  and  carrier  of  an  interstate  trans- 
portation from  stipulating  that  an  action 
against  the  carrier  in  case  of  damage  to  the 
shipment  must  be  brought  within  a  specified 
time  after  the  damage  was  sustained,  pro- 
vided the  limitation  is  a  reasonable  one. 
Sims  V.  Missouri  P.  R.  Co.  supra. 

In  Sims  v.  Missouri  P.  R.  Co.  supra,  it 
was  held  that  the  interstate  commerce  *act 
does  not  abrogate  the  well-settled  rule,  that 
the  performance  by  the  shipper  of  stipula- 
tions as  to  the  time  of  bringing  suit  for 
claim  for  loss  or  damage  to  shipments  may 
be  waived  by  the  carrier  by  holding  the 
claim  for  investigation  until  after  the  ex- 
piration of  the  agreed  time  for  the  shinper 
to  sue  upon  it.  A.  L.  R. 
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against  appellant  for  $516  damages;  and, 
having  recovered  a  judgment  for  $275,  the 
company  appeals,  and  the  plaintiff  prose- 
•cutes  a  cross  appeal. 

Appellant's  only  complaint  is  that  the 
court  erred  in  sustaining  a  demurrer  to  its 
■answer;  while  appellee's  only  complaint 
upon  her  cross  appeal  is  that  the  court, 
by  its  instruction,  gave  an  erroneous  meas- 
ure of  damages. 

1.  In  appropriate  terms,  the  answer  alleged 
that   appellee,   on   the   occasion   mentioned, 
was  an  interstate  passenger  upon  an  inter- 
state train,  coming  from  Tennessee  to  Ken- 
tucky; that  her  trunk  constituted  interstate 
baggage;    that  in   its  joint  baggage  tariff, 
which   became  effective  September   1,   1911, 
with  the  approval   of  the  Interstate  Com- 
merce Commission,  and  under  which  tariff 
appellant    was    authorized    to    handle    and 
did   handle  the  appellee's  baggage,   it  was 
provided  by  rule  17  thereof  that  **it  shall 
be  the  duty  of  every  passenger  tendering 
^^gs^  for  transportation   to   declare  the 
value  thereof  without  inquiry  by  the  car- 
rier,  or   any   agent  or  employee   thereof;" 
and  further  that,  by  §  b  of  rule  17,  it  was 
provided    that,    "unless    a   greater    sum    is 
declared    by    the    passenger    according    to 
form   prescribed    by   checking   carrier,    and 
charges    paid    for    increased    valuation    at 
time  of  delivery  to  carrier,  or  if  delivery 
to  the  carrier  be  made  at  a  nonagency  sta- 
tion, the  value  of  the  baggage  or  articles 
belonging  to  or  checked  for  an  aUult  pas- 
senger shall  be  held  to  have  been  declared 
and  agreed  by  the  party,  and  shall  be  deemed 
to  be  not  in  excess  of  one  hundred   ($100) 
dollars,  and  the  value  of  the  baggage   or 
Articles  belonging  to  or  checked  for  a  child 
<of  half-fare  age  shall  be  held  to  have  been 
•declared    and    agreed    by    the    party,    and 
shall  be  deemed  to  be  not  in  excess  of  fifty 
<$50)    dollars;"   and   that   it   was    further 
provided  by  §   o  of  rule  17   of  said  tariff 
that    "no    carrier,    party    hereto,    shall    be 
liable  in  excess  of  the  proportion  that  the 
value  declared   bears   to  the  actual    value, 
if    greater."      The    answer    further    alleged 
that   the   joint   baggage   tariff   referred    to 
was  posted  in  its  passenger  depot  at  Nash- 
,    ville,    as    required    by    law;    that    appellee 
failed  to  declare  a  value  on  her  baggage, 
and  that  the  check  given  to  plaintiff  con- 
tained    the     indorsement     above     set    out. 
Appellant  relied  upon  said  regulation  and 
the    check    given,    with    the    indorsement 
above  referred  to,  and  the  plaintiff's  fail- 
ure to  declare  a  value  on  her  baggage  in  ex- 
cess of  $100,  in  bar  of  the  plaintiff's  right 
to   recover  more   than   $100  in   any   event, 
and  conceded  its  liability  only  to  the  extent 
of  $50. 

The   question   for   decision,   therefore,   is 
50  L.R.A.(N.S.) 


this:  Did  the  acceptance  of  a^ipellee's 
trunk  by  the  appellant,  and  the  delivery 
to  her  of  the  check,  indorsed  as  above  in- 
dicated, conceding  that  it  was  regularlv 
issued  under  and  by  virtue  of  its  joini 
baggage  tariff,  have  the  effect  of  reduc- 
ing appellant's  liability  to  a  maximum  of 
$100?  This  defense  is  made  under  the 
interstate  commerce  act  of  February  25. 
1887,  as  amended  June  29,  1906,  and 
generally  known  as  the  Garmack  ameod- 
ment. 

There  can  be  no  doubt  that,  as  to  in- 
terstate shipments,  the  Carmack  amend- 
ment supersedes  the  Kentucky  doctrine, 
announced  under  §  196  of  the  Kentucky 
Constitution,  that  the  shipper  is  not  buiin-l 
by  a  recital  of  value  in  his  contract  of 
shipment,  but  may  show  and  recover  his 
full  loss. 

In  the  application  of  this  Federal  statute, 
we  are  therefore  controlled  by  the  construc- 
tion given  it  by  the  United  States  Su- 
preme Court.  And  since  this  Federal  stat- 
ute has  been  construed  in  Adams  Kxp.  Co. 
v.  Croninger,  decided  Januarv  6.  1013,  and 
reported  in  226  U.  S.  491,  57*  L.  ed.  314,  44 
L.R.A.(N.S.)  267,  33  Sup.  Ct.  Rep.  148. 
we  are  to  look  to  that  opinion  for  an  au- 
thoritative interpretation.  It  was  there 
held  that  Congress  had  so  manifestetl  a 
purpose  in  the  Carmack  amendment  to  the 
Hepburn  act  to  take  control  of  the  subject 
of  the  liability  of  a  common  carrier  for 
the  loss  of,  or  damage  to,  an  interstate 
shipment,  as  to  supersede  all  state  regula- 
tions upon  the  same  subject,  including  the 
provisions  of  state  constitutions  or  laws 
invalidating  contracts  limiting  the  car- 
rier's liability  to  agreed  values;  and 
that  therefore  the  validity  of  any  stipu- 
lation in  a  contract  for  an  interstate  ship- 
ment, which  undertakes  to  limit  the  car- 
rier's liability,  is  a  Federal  question,  to  be 
determined  both  by  the  state  and  Federal 
courts  under  the  common  law  as  finallv  de- 

m 

clared  by  the  United  States  Supreme  Court. 
In  the  Croninger  Case,  supra,  the  court 
said:  "That  the  legislation  supersedes  all 
the  regulations  and  policies  of  a  particulir 
state  upon  the  same  subject  results  from 
its  general  character.  It  embraces  the  sub- 
ject of  the  liability  of  the  carrier  under  ■ 
bill  of '  lading  which  he  must  issue,  and 
limits  his  power  to  exempt  himself  by  rule, 
regulation,  or  contract.  Almost  every  detail 
of  the  subject  is  covered  so  completely  that 
there  can  be  no  rational  doubt  but  that 
Congress  intended  to  take  possession  of 
the  subject  and  supersede  all  state  regula- 
tion with  reference  to  it.  Onlv  the  silent?*' 
of  Congress  authorized  the  exercise  of  the 
police  power  of  the  state  upon  the  subject 
of    such    contracts.      But    when    Congress 
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acted  in  such  a  way  as  to  manifest  a  pur- 
pose to  exercise  its  conceded  authority, 
the  regulating  power  of  the  state  ceased  to 
exist.    Northern  P.  R.  Co.  v.  Washington, 

222  U.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct. 
Rep.  160;  Southern  R.  Co.  v.  Reid,  222 
U.  S.  424,  56  L.  ed.  257,  32  Sup.  Ct.  Rep. 
140;  Second  Employers'  Liability  Cases 
( 3Iondou  V.  New  York,  N.  H.  &  H.  R.  Co. ) 

223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876. 
To  hold  that  the  liability  therein  declared 
may  be  increased  or  diminished  by  local 
regulation  or  local  views  of  public  policy 
will  either  make  the  provision  less  than 
supreme,  or  indicate  that  Congress  has 
not  shown  a  purpose  to  take  possession  of 
the  subject.  The  first  would  be  unthink- 
able, and  the  latter  would  be  to  revert  to 
the  uncertainties  and  diversities  of  rulings 
which  led  to  the  amendment.  The  duty  to 
hsue  a  bill  of  lading  and  the  liability 
thereby  assumed  are  covered  in  full,  and, 
though  there  is  no  reference  to  the  effect 
upon  state  regulation,  it  is  evident  that 
Congress  intended  to,  adopt  a  uniform  rule, 
and  relieve  such  contracts  from  the  diverse 
regulation  to  which  they  had  been  thereto- 
fore subject." 

It  is  further  provided,  in  the  joint  bag- 
page  tariff  above  referred  to,  that,  if  the 
baggage  offered  is  declared  by  the  shipper 
to  be  of  greater  value  than  $100  for  an 
adult  passenger,  the  passenger  is  to  be 
charged  for  such  excess  according  to  the 
table  of  excess- valuation  rate  shown  in 
rule  36  of  said  tariff.  The  right  of  the 
carrier  to  receive  compensation  commensu- 
rate with  the  risk  involved,  to  protect  him- 
self from  fraud  and  imposition  by  reason- 
able rules  and  regulations,  and  to  agree 
on  a  rate  proportionate  to  the  value  of 
the  property  transported,  was  expressly 
recognized  in  the  opinion  in  the  Croninger 
Case. 

The  circuit  court  was  of  opinion,  how- 
ever, that  a  distinction  must  be  made  be- 
tween a  contract  for  the  transportation  of 
an  article  for  a  certain  charge,  based  upon 
value,  and  a  contract  for  the  carriage  of 
personal  baggage,  free  of  charge,  and  as 
an  incident  to  the  purchase  of  a  railroad 
ticket,  the  cost  of  which  is  unaffected  by 
the  amount  or  value  of  the  baggage  to  be 
transported;  that  in  all  the  cases  that, 
had  called  for  a  construction  of  the  inter- 
state commerce  act,  the  question  had  been 
one  of  rates;  and  that,  as  the  case  at  bar 
did  not  involve  a  question  of  rates,  the 
cases  referred  to  were  not  controlling. 
This  conclusion  was  reached  by  proceeding 
upon  the  theory  that  there  is  no  charge 
for  transporting  baggage  not  exceeding  a 
certain  weight;  that  baggage  is  carried 
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free  of  charge,  and  as  an  incident  to  the 
contract  for  the  transportation  of  the  pas- 
senger,— the  owner  of  the  baggage;  and 
that  the  rate  or  the  charge  for  the  carrying 
of  a  passenger  is  not  affected  by  the  amount 
of  his  baggage,  nor,  indeed,  by  the  fact 
that  he  has  no  baggage.  This  theory  finds 
support  in  Hooker  v.  Boston  &  M.  R.  Co. 
209  Mass.  598,  95  N.  E.  945,  Ann.  Cas. 
1912B,  669,  decided  September  6,  1911,  by 
the  Massachusetts  supreme  judicial  court, 
and  is  based  upon  the  idea  that  the  Federal 
act  applies  to  the  interstate  carriage  of 
freight  for  compensation,  but  not  to  a  like 
carriage  of  baggage  for  which,  it  is  claimed, 
no  charge  is  made.  We  cannot,  however, 
accept  this  as  a  correct  view  of  the  law. 
The  Carmack  amendment,  in  so  far  as  it 
is  material  to  the  consideration  of  this 
case,  reads  as  follows:  "That  any  common 
carrier,  railroad,  or  transportation  company 
receiving  property  for  transportation  from 
a  point  in  one  state  to  a  point  in  another 
state  shall  issue  a  receipt  or  bill  of  lading 
therefor,  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  by 
any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property 
may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  con- 
tract, receipt,  rule,  or  regulation  shall  ex- 
empt such  common  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  imposed:  Provided  that  nothing 
in  this  section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  under 
existing  law."  [34  Stat,  at  L.  595,  chap. 
3591,  §  7,  U.  S.  Comp.  Stat.  Supp.  1911,  p. 
1307.] 

Baggage  is  property  within  the  terms  of 
the  statute;  and  that  the  transportation 
of  persons  from  one  state  to  another  is 
interstate  commerce  as  fully  as  the  like 
transportation  of  property,  and  as  much 
within  the  regulative  power  of  Congress, 
clearly  appears  from  the  "White  Slave 
Traffic  Act"  Cases.  See  Hoke  v.  United 
States,  227  U.  S.  308,  57  L.  ed.  523,  43 
L.R.A.(N.S.)  906,  33  Sup.  Ct.  Rep,  281, 
Ann.  Cas.  1913E,  905. 

Without  further  discussion,  we  conclude 
that  the  scope  of  the  opinion  in  the  Cron- 
inger Case  is  sufficiently  broad  to  cover  a 
shipment  of  baggage  in  connection  with, 
and  as  a  part  of,  the  carriage  of  the  pas< 
senger. 

To  fix  passenger  rates  and  provide  for 
the  carrying  of  a  maximum  amount  of  bag- 
gage as  a  part  of  the  fare  is  but  an 
exercise  of  the  right  of  the  carrier  to  fix 
the  rate  for  carrying  the  baggage;  and, 
that  being  true,  it  follows  that  the  carrier 
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can,  with  the  consent  of  the  Interstate 
Commerce  Commission,  charge  for  baggage 
in  excess  of  the  maximum  weight.  Adams 
Exp.  Co.  V.  Croninger,  supra.  We  see  no 
escape  from  this  conclusion;  and,  that  be- 
ing true,  the  case  at  bar  comes  squarely 
within  the  provision  of  the  Carmack  Amend- 
ment. 

It  is  proper  to  say  that  the  case  of  Hooker 
V.  Boston  &  M.  R.  Co.  supra,  was  decided 
on  September  6,  1911,  before  the  Croninger 
Case  was  decided.  The  circuit  court  erred 
in  following  that  case,  and  in  sustaining 
the  demurrer  to  the  answer. 

2.  In  defining  the  measure  of  plaintiff's 
damages,  the  court  instructed  the  jury  as 
follows:  "No.  1.  The  jury  will  find  for 
the  plaintiff  the  reasonable  and  fair  market 
value  of  the  articles  contained  in  plaintiff's 
trunk  at  the  time  the  same  was  delivered, 
to  the  defendant  at  Nashville,  Tennessee, 
to  be  sent  to  Bowling  Green,  Kentucky,  the 
amount^  however,  not  to  exceed  the  sum 
claimed  in  the  petition,  to  wit,  $516." 
Appellee  insists  that  this  instruction  was 
wrong,  and  that  the  court  should  have  in- 
structed the  jury  that  her  measure  of 
damage  was  what  it  would  have  cost  her 
to  supply  the  lost  clothing  and  wearing 
apparel.  In  6  Cyc.  676,  the  rule  is  stated 
as  follows:  "In  general  the  measure  of 
damage  for  loss  of  baggage  is  the  value 
thereof,  without  regard  to  extra  expense 
incurred  on  accoimt  of  such  loss,  unless 
it  was  within  the  contemplation  of  the 
parties;  and  the  owner  cannot  recover  for 
expense  of  searching  for  it  in  addition  to 
its  value,  nor  attorneys'  fees  in  bringing 
the  action.  But  the  value  of  personal 
baggage  is  to  be  determined  by  what  it  is 
worth  to  its  owner,  and  not  by  what  it 
would  bring  on  the  market."  See  Cooney 
V.  Pullman  Palace  Car  Co.  121  Ala.  368, 
53  L.R.A.  690,  25  So.  712,  6  Am.  Neg.  Rep. 
1;  Fairfax  v.  New  York  C.  &  H.  R.  R.  Co. 
73  N.  Y.  167,  29  Am.  Rep.  119;  Turner 
V.  Southern  R.  Co.  75  S.  C.  58,  7  L.R.A. 
(N.S.)  188,  64  S.  E.  825;  St.  Louis  fit  S. 
F.  R.  Co.  V.  Dickerson,  29  Okla.  386,  118 
Pac.  140;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Fales,  33  Tex.  Civ.  App.  461,  77  S.  W.  234. 

In  Fairfax  v.  New  York  C.  &  H.  R.  R.  Co. 
73  N.  Y.  167,  29  Am.  Rep.  119,  the  action 
was  brought  to  recover  the  value  of  a  port- 
manteau and  its  contents,  which  had  been 
lost  through  the  negligence  of  the  railroad 
company.  In  sustaining  the  ruling  above 
announced,  the  court  of  appeals  of  New 
York  said:  "The  court  did  not  err  in 
charging  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  full  value  of  the 
clothing  for  use  to  him,  in  New  York,  and 
not  merely  what  it  could  be  sold  for  in 
money.  The  clothing  was  made  to  fit  plain- 
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tiff,  and  had  been  partly  worn.  It  would 
sell  for  but  little  if  put  into  market  to  be 
sold  for  secondhand  clothing,  and  it  would 
be  a  wholly  inadequate  and  unjust  rule  of 
compensation  to  give  plaintiff,  in  such  a 
case,  the  value  of  the  clothing  thus  ascer- 
tained. The  rule  must  be  the  value  of  the 
clothing  for  use  by  the  plaintiff.  No  other 
rule  would  give  him  a  compensation  for 
his  damages.  This  rule  must  be  adopteu. 
because  such  clothing  cannot  be  said  to 
have  a  market  price,  and  it  would  not  seU 
for  what  it  was  really  worth." 

It  is  true,  the  general  rule  is  that,  in 
cases  of  loss  of  goods  for  which  a  carrier 
becomes  liable,  the  measure  of  damage  is 
the  value  of  the  goods  at  the  point  of  des- 
tination; but  this  general  rule  is  not  ap- 
plicable in  every  case,  and  to  every  elaa^ 
and  species  of  personal  property.  Pue 
rule  applies  more  especially  to  goods 
shipped  by  a  merchant  in  the  ordiuarv 
course  of  commercial  traffic,  where  a  profit 
is  expected  to  be  realized  from  a  sale  at 
the  point  of  destination,  at  a  price  above^ 
the  cost  price  at  the  place  of  shipment. 
But  ordinary  wearing  apparel  does  not  come 
within  this  general  rule.  It  is  not  held 
for  sale,  and  if  sold,  it  could  be  sold  only 
as  secondhand  clothing,  and  bring  but  com- 
paratively little.  In  other  words,  a  coat 
which  one  has  had  made  to  fit  him  would 
not  fit  another  man;  and,  while  it  would 
be  worth  $25  to  the  owner,  it  would  not 
be  worth  half  that  sum  to  any  one  else. 
Furthermore,  ordinary  wearing  apparel, 
although  not  made  to  order,  and  worn  only 
a  few  times,  is  worth  much  more  to  the  own- 
er than  its  market  value  as  secondhand 
clothes.  The  value  of  personal  wearing 
apparel  of  daily  use,  carried  on  the  journev, 
is  not  determinable  by  the  market  No 
two  sets  of  secondhand  effects  of  this  kind 
are  the  same  in*  condition ;  and  therefore 
no  standard  of  market  value  exists.  Galvea- 
ton,  H.  &  S.  A.  R.  Co.  v.  Fales,  33  Tex. 
Civ.  App.  461,  77  S.  W.  234;  Wells  F.  A 
Co.  V.  Williams,  —  Tex.  Civ.  App.  — ,71 
S.  W.  314 ;  Denver,  S.  &  P.  R.  Co.  v.  Frame. 
6  Colo.  385;  McMahon  v.  Dubuque.  107 
Iowa,  62,  70  Am.  St.  Rep.  143,  77  N.  W. 
517,  5  Am.  Neg.  Rep.  147. 

In  International  &  G.  N.  R.  Co.  v.  Nichol- 
son, 61  Tex.  550,  the  rule  in  cases  of  thia 
character  was  stated  as  follows:  '^As  com- 
pensation for  the  actual  loss  is  the  funda- 
mental principle  upon  which  this  measure 
of  damages  rests,  it  would  seem  that  the 
value  of  such  goods  id  their  owner  would 
furnish  the  proper  rule  upon  which  he 
should  recover.  Not  any  fanciful  price 
that  he  might,  for  special  reasons,  place 
upon  them,  nor,  on  the  other  hand,  the 
amount  for  which  he  could  sell  them  t<^ 
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othen,  but  the  actual  loss  in  money  he 
would  sustain  by  being  deprived  of  arti- 
cles so  specially  adapted  to  the  use  of  him- 
self and  his  family." 

Clearly,  therefore,  the  general  rule  does 
not  apply  here;  and  that  in  eases  of  this 
character  the  loser's  measure  of  damage  is 
the  value  of  the  clothing  for  use  by  the  own- 
er. Any  other  rule  would  not  compensate 
the  owner  for  his  loss.  The  market-value 
rule  applied  by  the  court  was  erroneous. 
It  should  have  given  an  instruction  as 
above  indicated. 

Reversed  upon  both  original  and  cross 
appeal* 


WISCONSIN  SXTPREMS  COURT. 

STATE  OP  WISCONSIN 
v. 

JULIUS  BOLISKI. 

(—  Wis.  — ,  145  N.  W.  368.) 

Criminal  law  —  burglar's  tools  —  ex- 
plosive. 

Nitroglycerin  fuse  and  a  detonating  cap 
are  within  a  statute  making  unlawful  the 
possession  of  a  machine,  tool,  or  implement 
designed  and  adapted  for  cutting  through, 
forcing,  or  breaking  open  any  building, 
room,   or  vault,   safe,   or   other   depository 


with  intent  to  use  or  employ  the  same  there^ 
for,  in  order  to  steal  therefrom. 

(February  3,  1914.) 

CERTIFICATION  by  the  Circuit  Court, 
for  Waupaca  County  for  the  determi- 
nation by  the  Supreme  Court  of  a  question, 
arising  upon  conviction  of  defendant  of 
knowingly  having  in  his  possession  burgla^ 
riouB  tools  and  implements  contrary  to  the 
provisions  of  a  statute.  Affirmative  answer- 
returned. 

Statement  by  Marshall,  J.: 

Prosecution  under  §  4411a  for  being  pos- 
sessed of  a  "machine,  tool,  or  implement 
designed  and  adapted  for  cutting  through, 
forcing,  or  breaking  open  any  building,, 
room,  vault,  safe,  or  other  depository,  know- 
ing the  same  to  be  designed  and  adapted  for 
such  purpose,  with  intent  to  use  or  employ 
the  same  therefor  in  order  to  steal  from  any 
building,  room,  vault,  safe,  or  other  deposit 
tory  any  money  or  other  property.    .    .    ." 

The  accused  having  been  duly  informed 
against  under  such  section  entered  a  plea, 
of  not  guilty,  and  was  tried  on  the  issue- 
thus  formed. 

The  evidence  on  the  trial  waa  to  this  ef^ 
feet:  The  accused  was  arrested  in  a  saloon 
while  offering  playing  cards  for  sale.  These 
articles  were  found  in  his  possession :  A  bot- 


Note.  —  What  are  burglar's  tools  uHth- 
in  statute  forbidding  possession  of 
such  tools. 

It  is  not  necessary  to  prove  that  all  the 
implements  mentioned  in  an  indictment  be 
adapted  to  effect  the  objects  charged.  Com. 
V.  Tivnon,  8  Gray,  376,  69  Am.  Dec.  248. 

In  that  case  the  indictment  alleged  the 
possession  of  false  keys,  skeleton  keys,  wax 
key  impressions,  key  forceps,  one  plate,  one 
jimmy,  two  bits,  and  one  bit-stock,  and  the 
court  said:  "Nor  do  we  think  it  neces- 
sary, in  order  to  create  the  offense  which 
the  statute  is  designed  to  punish,  that  it 
should  appear  that  the  tools  or  implements 
were  originally  made  or  intended  for  an 
unlawful  use.  If  they  are  suitable  for  the 
purpose,  so  that  they  can  be  used  to  break 
and  enter  burglariously,  it  is  wholly  im- 
material that  they  were  also  designed  and 
adapted  for  honest  and  lawful  uses.  A 
chisel  or  centerbit,  though  a  tool  in  com- 
mon use  for  ordinary  purposes,  is  quite  as 
efficacious  in  the  hands  of  a  burglar  to  car- 
ry out  his  felonious  intent,  as  a  jimmy  or 
a  lockpicker,  which  is  made  for  the  sole 
purpose  of  being  used  to  break  and  enter 
buildings." 

Nor  need  any  of  the  tools  be  adapted  to 
burglary  only,  so  that  evidence  of  the  pos- 
session of  a  hammer,  a  cold  chisel,  and  a 
file  which  was  also  adapted  for  use  as  a 
punch,  together  with  evidence  justifying 
the  finding  of  an  intent  to  use  them  bur- 
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glariously,  was  suflicient  to  sustain  a  con- 
viction. People  V.  Morgan,  35  N.-Y.  S.  R.. 
643,  13  N.  Y.  Supp.  448. 

As  there  are  probably  no  tools  so  dis-- 
tinctively  burglarious  that  they  may  not 
also  have  a  place  in  the  uses  of  legitimate 
industry,  the  indictment  should  contain  a. 
description  of  the  tools  sufficient  to  advise 
accused  what  particular  tools  he  is  charged 
with  having  in  his  possession.  State  ▼.s 
Erdlen,  127  Iowa,  620,  103  N.  W.  984. 

Evidence  of  the  possession  by  defendant, 
of  revolvers,  cartridges,  a  dark  lantern,  a. 
screw  driver,  a  jimmy,  a  blow  pipe,  a  gaa 
tube,  a  pick,  a  portable  vise,  a  platinum* 
wire,  some  false  keys,  charcoal,  files,  skele-- 
ton  keys,  scissors,  pinchers,  chalk,  snips,, 
etc.,  with  evidence  that  they  were  the  kind 
of  tools  used  by  burglars,  was  sufficient  to* 
sustain  a  conviction.  State  t.  La}rton,  191 
Mo.  613,  90  S.  W.  724. 

In  Reg.  V.  Oldham,  5  Cox,  C.  C.  651,  2- 
Den.  C.  C.  472,  16  Jur.  505,  21  L.  J.  Mag. 
Cas.  N.  S.  134,  3  Car.  &  K.  249,  evidence 
that  defendant  had  a  pair  of  pinchers,  sev- 
eral keys,  and  a  piece  of  iron  was  held  suffi- 
cient to  sustain  an  indictment  for  having 
burglar's  tools  in  his  possession,  though 
they  were  of  ordinary  description  and  com- 
monly used  for  lawful  purposes,  and  it  was 
held  that  whether  the  implements  were  such 
as  might  be  used  for  burglary,  and  whether 
defendant  intended  to  so  use  them,  were 
questions  properly  left  to  the  jury. 

So,  in  People  v.  Jones,  124  Mich.  177,  82 
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tie  about  two  thirds  full  of  nitroglycerin, 
a  tin  box  containing  three  pieces  of  fuse, 
each  7  or  8  inches  long,  fitted  with  a  det- 
onating cap,  such  as  are  used  to  explode 
dynamite  and  nitroglycerin,  a  spring  such 
as  is  ordinarily  used  for  confining  a  torpedo 
to  a  railway  track,  a  piece  of  slate  about  the 
size  of  a  playing  card,  a  candle  about  3 
inches  long,  and  a  bar  of  soap.  Between  the 
time  of  the  arrest  and  the  trial  the  accused 
escaped  from  jail  twice..  The  jury  rendered 
a  verdict  of  guilty. 

The  court  duly  certified  here  for  an  answer 
this,  in  effect:  Are  the  articles  found  in  the 
possession  of  the  accused,  and  described  in 
the  information,  such  as  are  mentioned  in  § 
4411a,  so  warranting  the  court  in  pronounc- 
ing judgment  on  the  verdict? 


Messrs.  Walter  C.  Owen,  Attomev  Gen- 
eral,  Wlnfield  W.  Gilman,  AsFistant  At- 
torney General,  and  Llewellyn  Cole,  for 
the  State: 

The  articles  found  in  defendant's  posses- 
sion are  such  tools  or  implements  as  are 
covered  by  a  statute  such  as  ours  was  prior 
to  the  amendment  of  1911. 

Com.  V.  Day,  .138  Mass.  186:  Com.  ▼.  John- 
son, 199  Mass.  55,  85  N.  E.  188;  Com.  v. 
Conlin,  188  Mass.  282,  74  N.  E.  351;  SUte 
V.  Lay  ton,  191  Mo.  613,  90  S.  W.  724;  Stole 
V.  Hanley,  133  Iowa,  474,  110  N.  W.  914; 
Foster  v.  People,  3  Hun,  6,  affirmed  in  63 
N.  Y.  619;  People  v.  Myers,  2  Hun,  6;  Peo- 
ple V.  Reilly,  49  App.  Div.  218,  63  N.  Y. 
Supp.  18,  affirmed  in  164  N.  Y.  600,  69  N.  E. 
1128;  State  v.  Wayne,  62  Kan.  636,  64  Pac 


N.  W.  806,  defendant  was  shown  to  have 
had  in  his  possession  a  skeleton  key,  an 
ordinary  key,  a  lock  pick,  and  a  pair  of 
nippers  used  for  turning  a  key  already  in 
a  lock,  and  the  prosecution  was  allowed  to 
show  for  what  purpose  these  tools  could  be 
used,  over  defendant's  objection  that  the 
jury  should  be  allowed  to  draw  their  own 
inferences  from  an  inspection  of  them. 

And  in  State  v.  Hanley,  133  Iowa,  474, 
110  N.  W.  914,  the  question  whether  skele- 
ton keys,  a  dark  lantern,  some  fuse,  and 
dynamite  caps  and  revolvers,  were  burglars' 
tools,  was  left  to  the  jury,  and  defendant's 
conviction  was  sustained  on  appeal. 

In  Com.  v.  Johnson,  199  Mass.  55,  85  N. 
E.  188,  a  police  officer  was  permitted  to 
testify  that  the  chisel  and  bags  of  cartridges 
found  in  defendant's  possession  were  such 
as  were  ordinarily  used  by  and  found  upon 
or  with  burglars. 

In  People  v.  Jefferson,  161  Mich.  621, 
126  N.  W.  829,  the  court  sustained  a  con- 
viction of  defendant  for  having  in  his  pos- 
session implements  adapted  and  designed 
for  committing  burglary,  consisting  of  skele- 
ton keys,  and  knowledge  that  they  were 
adapted  to  and  designed  for  burglarious 
purposes  was  shown  by  evidence  that  such 
instruments  were  used  by  burglars  in  pick- 
ing locks,  and  that  defendant  was  a  burglar 
and  sneak  thief  by  occupation. 

And  in  Martin  v.  State,  32  Ohio  C.  C. 
669,  where  it  appeared  that  there  were  found 
on  defendant  a  bunch  of  curiously  con- 
structed keys,  a  chisel  so  shaped  that  it 
might  be  used  as  a  jimmy,  a  search  light, 
and  a  revolver,  the  court  said  it  clearly  ap- 
peared from  the  record  that  they  were  arti- 
cles of  the  kind  commonly  used  by  burglars, 
in  fact  it  was  not  seriously  contended  they 
were  not. 

In  Reg.  V.  Thompson,  11  Cox,  C.  C.  362, 
21  L.  T.  N.  S.  397,  where  two  were  indicted 
jointly  for  having  in  their  possession  one 
crow,  one  knife,  one  candle,  and  twenty 
lucifcr  matches,  the  jury  was  instructed 
that  while  the  candle  and  matches,  which 
were  found  on  one  of  defendants,  could  not 
alone  be  held  to  be  housebreaking  instru- 
ments, they  could  be  considered  in  connec- 
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tion  wi^h  the  evidence  that  such  defendant 
was  in  company  with  the  other  defendant, 
who  had  the  other  instruments,  to  show  the 
purpose  to  which  the  latter  were  intended 
to  be  put.  And  on  appeal  the  conviction  of 
both  defendants  was  sustained  on  the  ground 
that  possession  by  one  waa  possession  by 
both. 

In  the  following  cases,  in  which  convic- 
tions for  having  in  possession  burglar  tools, 
with  intent  to  use  them  feloniously,  were 
sustained,  defendants  were  shown  to  have 
had  in  their  possession  the  tools  indicated, 
though  it  does  not  appear  to  have  been  con- 
tendeid  that  such  tools  were  not  burglar 
tools : 

— one  sectional  jimnoy,  one  small  jinunv, 
two  pairs  of  handcuffs,  steel  drills,  one 
spatula,  one  push  screw,  drills,  divers  and 
sundry  steel  wedges,  one  extension  bit,  one 
bit-stock,  one  bellows,  tin  spouts,  one  piece 
of  rubber  hose,  pieces  of  fuse,  powder,  and 
two  dark  lanterns.  Com.  v.  Day,  138  Mass. 
186; 

— a  rubber  bag  of  nitroglycerin,  fuses 
and  revolvers.  Com.  y.  Conlin,  188  Mass. 
282,  74  N.  E.  361: 

— false  keys,  a  file,  a  piece  of  tin,  and  a 
bottle  of  yellow  sulphite  of  mercury.  Ex 
parte  Roberts,  166  Mo.  207,  65  S.  \V.  726: 

— ^a  piece  of  iron  with  sharp  poinieJ 
prongs,  commonly  known  as  a  ** jimmy/' 
People  y.  Thompson,  33  App.  Div.  177,  53 
N.  Y.  Supp.  497 ; 

— drills,  caps,  jimmies,  and  dvnamite. 
People  y.  Reilly,  49  App.  Div.  218,  63  X. 
Y.  Supp.  18,  affirmed  in  164  N.  Y.  600,  59 
N.  E.  1128; 

— ^a  key  plyer  for  turning  a  key  in  a  lock, 
and  skeleton  keys.  State  v.  Hahn,  11  Ohio 
S.  &  C.  P.  Dec.  311,  8  Ohio  N.  P.  101; 

— skeleton  keys  and  a  chisel.  State  ▼• 
Potter,  42  Vt.  495; 

— drills,  skeleton  keys,  and  other  imple- 
ments. Scott  V.  State,  91  Wis.  552,  65  N. 
W.  61,  10  Am.  Crim.  Rep.  160; 

— a  chisel  and  a  jimmy.  Reg.  v.  Baile)*, 
6  Cox,  C.  C.  241,  Deara.  C.  C.  244.  17  Jur. 
1106,  23  L.  J.  Mag.  Cas,  N.  S.  13,  2  W'e^ 
Rep.  64.  B.  L.  S. 
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69:  People  v.  Sansome,  84  Cal.  449,  24  Pac. 
143;  People  v.  Jones,  124  Mich.  177,  82  N. 
W.  806;  Bishop,  Statutory  Crimes,  2d  ed.  § 
319;  6  Cyc.  257;  Cornwall  v.  State,  91  Ga. 
277,  18  S.  E.  154;  People  v.  Morgan,  35  N. 
Y.  S.  R.  643,  13  N.  Y.  Supp.  448;  Com.  v. 
Tivnon,  8  Gray,  375,  69  Am.  Dec.  248 ;  State 
▼.  Erdlon,  127  Iowa,  620,  103  N.  W.  984. 

If  the  articles  founu  in  defendant's  pos- 
session, or  any  of  them,  are  such  tools  and 
implimoiits  as  the  statute  contemplates, 
then  their  possession  is  of  itself  evidence  of 
intent.  - 

State  V.  Clark,  85  S.  C.  273,  67  S.  E.  300; 
State  V.  Franks,  64  Iowa,  39,  19  N.  W.  832; 
People  V.  Larncd,  7  N.  Y.  445. 

Mr.  John  C.  Hart  for  defendant. 

Marshall,  J.,  delivered  the  opinion  of  the 
eourt: 

It  is  considered  that  the  bottle  of  nitro- 
glycerin with  the  fuse  and  detonating  cap 
dcarlv  answer  to  the  calls  of  the  statute  for 
a  '*tool,  machine,  or  implement"  adapted  to 
the  particular  use  mentioned  therein,  de- 
signed to  that  end,  and  intended  to  be  used 
therefor. 

The  fact  that  the  legislature  by  chapter 
88,  I^ws  of  1911,  changed  the  statute  so  as 
to  expressly  include  "nitroglycerin  or  other 
explosive"  does  not  militate,  necessarily, 
against  an  explosive  in  connection  with  a 
fuse  and  detonating  cap  being,  in  a  proper 
sense,  a  machine,  tool,  or  implement,  within 
the  legislative  meaning.  It  is  not  infrequent 
that  the  legislature  makes  a  law  in  reason- 
ably plain  terms,  as  one  would  commonly 
consider  the  language  used,  and,  later,  be- 
cause of  attempts  to  attribute  to  the  words 
thereof  a  narrow  technical  meaning,  mini- 
mizing or  defeating  the  purpose,  such  pur- 
pose is  re-expressed  with  intent  to  render 
it  80  unmistakable  as  to  leave  no  possible 
room  for  failure  to  comprehend  it. 

Counsel  for  the  accused  indulges  in  the 
idea  that  the  terms  in  question  will  admit  of 
a  construction  sufficientlv  narrow  as  to  ex- 
dude  therefrom  the  articles  in  question, 
either  singly  or  in  combination,  and  relies 
upon  the  rule,  often  referred  to  and  applied 
in  proper  cases,  that  laws  of  a  penal  char- 
acter are  to  be  strictly  construed.  The  mis- 
take is  often  made  of  supposing  that  to  be  a 
rule  of  general  or  universal  application;  but 
such  is  not  the  case.  No  rule  of  construc- 
tion has  any  office  to  perform  until  obscurity 
of  meaning  is  discovered.  Where  words, 
viewed  in  the  abstract,  will  admit  of  two  or 
more  meanings,  but  the  particular  one  in- 
tended by  the  lawmaking  power  is  plain,  to 
resort  to  construction  for  the  purpose  of 
narrowinsf  the  scope  of  the  words  is  entirely 
outside  of  the  judicial  field. 

So  construction  must  wait  upon  need  for 
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construction,  and  then  sensible  construction 
should  be  applied.  That  requires,  when  the 
intention  of  the  legislature  is  obvious,  such 
reading  of  language  within  the  scope  of  its 
meaning  as  to  give  intended  vitality  to  such 
language.  Sometimes  a  strict  and  some- 
times a  liberal  construction  is  required,  even 
in  respect  to  a  penal  law,  because  the  dom- 
inating purpose  of  all  construction  is  to 
carry  out  the  legislative  purpose. 

Here  it  is  manifest  that  the  legislature  in- 
tended to  make  the  possession  of  any  physi- 
cal instrumentality  designed  and  intended  to 
be  used  for  the  criminal  purpose  mentioned 
in  the  statute,  an  offense.  So  words  were 
used  to  accomplish  that  purpose.  Those 
words  then  should  be  read  with  that  pur- 
pose in  view.  If,  when  so  read,  they  are 
plain,  there  is  no  need  for  construction.  If 
then  not  plain,  they  should  be  read  sensibly; 
that  is,  reasonably  so  as  to  accomplish  the 
legislative  purpose,  if  a  fair  meaning  of  the 
words  will  permit  of  it.  If  the  purpose  is 
uncertain,  and  the  words  to  express  it  might 
mean  one  thing  or  another,  according  to  the 
intent  with  which  they  were  used,  then  they 
should  be  read,  ordinarily,  so  as  to  minimize 
rather  than  extend  their  penal  character. 
These  principles  are  so  well  understood  that 
they  may  well  be  stated  without  reference 
to  authorities.  They  are  basicly  elemen- 
tary in  the  law. 

To  repeat,  the  purpose  here  being  plain, 
the  meaning  of  "machine,  tool,  or  imple- 
ment" is  unambiguous.  Tools  in  the  broad 
sense  include  implements  in  general,  or  ob- 
jects used  to  perform  a  physical  operation 
when  plied  or  directed  by  hand,  and  are 
movable,  to  accomplish  such  operation,  as 
distinguished  from  a  machine  operated  by 
some  motive  power  other  than  that  of  the 
hand.  A  machine  is  a  combination  of  parts 
by  which,  when  motive  power  is  supplied,  it 
may  be  transmitted,  and,  directly,  or  by  re- 
lation to  another  physical  instrumentality, 
produce  some  physical  result.  The  three 
terms  "tool,  implement,  or  machine"  are 
comprehensive  enough  to  include  substantial- 
ly all  physical  instrumentalites  by  which, 
through  human  interference,  physical  results 
may  be  accomplished. 

In  this  case  they  were  all  the  parts  of  a 
powerful  instrumentality,  appropriate  to  ac- 
complish the  destruction  of  any  ordinary 
hindrance  to  access  to  "any  building,  room, 
vault,  safe,  or  other  depository  of  property." 
The  fact  that  the  parts  were  not  actually  in 
combination  when  found  in  the  possession 
of  the  accused  is  unimportant.  If,  in  such 
a  case,  one  has  in  his  possession  the  parts 
of  a  machine  which  can  easily  be  put  in  con- 
nection for  the  production  of  a  particular 
physical  result,  the  mere  fact  that,  for  con- 
venience  or   personal    safety   or   otherwise. 
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they  are  kept  out  of  connection,  waiting  up- 
on an  occasion  for  combining  them,  would 
not  take  from  their  character  as  a  "tool, 
implement,  or  machine,''  and  so  render  the 
person  immune  from  the  consequences  of  vio- 
lating the  statute. 

It  follows  from  the  foregoing  that  the 
question  submitted  must  be  answered  in  the 
affirmative,  and  the  cause  be  remanded  for 
further  proceedings  according  to  law. 

So  ordered. 

« 

Siebecker,  J.,  took  no  part. 


ARKANSAS  SUPRSMS  COURT. 

ST.   LOUIS   &    SAN    FRANCISCO    RAIL- 
ROAD   COMPANY,   Appt., 

V. 

CASSIE  KITCHEN. 

(98  Ark.  507,  136  S.  W.  970.) 

Removal  of  cause  —  right  to  consider 
complaint. 

1.  A  statement  in  a  complaint  to  recover 
damages  for  personal  injuries,  that  plain- 
tiff is  a  citizen  of  a  certain  county  of  the 


state  which  is  in  a  jurisdictional  district 
of  the  Federal  court  different  from  that  of 
the  county  where  the  suit  is  brought,  is 
not  in  conflict  with  a  statement  in  a  peti- 
tion to  remove  the  cause  to  the  Federal 
court,  that  plaintiff  is  a  resident  of  the 
state,  and  therefore  the  court  may  consider 
the  allegation  of  the  complaint  in  deter- 
mining  the  right  of  removaL 

Same  ^  action  brought  outside  resi- 
dence of  either  plaintiff  or  defend- 
ant. 

2.  An  action  for  personal  injuries  brought 
in  a  state  court  outside  the  territorial 
jurisdiction  of  the  Federal  court  of  the 
district  of  either  plaintiff's  or  defendant's 
residence  cannot  be  removed  to  the  Federal 
court  under  the  statute  which  requires  ac- 
tions founded  on  diversity  of  citizenship 
to  be  brought  only  in  the  district  of  the 
residence  of  either  plaintiff  or  defendant. 

Carrier  —  passenger  —  tie  Inspector  — 
free  transportation. 

3.  A  railroad  tie  inspector  in  the  employ 
of  one  railroad  company,  who  is  trans- 
ported from  place  to  place  without  charge 
by  another  company  which  is  engaged  in 
transporting  ties  for  the  former,  to  enable 
him  in  the  performance  of  his  duties  to 
inspect  the  ties  to  be  transported,  has  the 
rights  of  a  passenger  while  on  its  trains 
in  the  performance  of  his  duties. 


Note.  ^  Removal  of  causes:  right  in 
case  of  diversity  of  citizcTiship  to  re- 
moi^e  action  brought  in  a  state  court 
otUside  the  territorial  jurisdiction  of 
either  the  plaintiffs  or  defendant's 
residence. 

This  note  presupposes  that  both  parties 
are  citizens  of  different  states  of  the  Union, 
and  that  neither  of  them  resides  in  the 
Federal  district  in  which  is  located  the 
state  court  in  which  the  action  is  brought, 
and  that  the  jurisdiction  of  the  Federal 
court  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states. 

It  is  not  intended  to  include  earlier  cases 
upon  the  questions  decided  by  the  Supreme 
Court  of  the  United  States  in  the  Wisner 
and  Moore  Cases,  infra. 

Removal   to   Federal   court  of  the  district 
in  which  state  court  is  located. 

An  action  brought  in  the  court  of  a  state 
in  which  neither  of  the  parties  resides  can- 
not, without  the  consent  of  both  parties, 
be  removed  to  the  Federal  court  of  the 
district  in  which  the  state  court  is  located, 
where  the  jurisdiction  of  the  Federal  court 
is  founded  only  on  the  fact  that  the  action 
is  between  citizens  of  different  states.  Ex 
parte  Wisner,  203  U.  S.  449,  51  L.  ed.  264, 
27  Sup.  Ct.  Rep.  150;  Yellow  Aster  Min. 
&  Mill.  Co.  v.  Crane  Co.  80  C.  C.  A.  666, 
150  Fed.  680;  Goldberg,  B.  ft  Co.  v. 
German  Ins.  Co.  152  FeS.  831;  Southern 
P.  Co.  v.  Burch,  82  C.  C.  A.  34,  152  Fed. 
168;  Baxter  S.  k  S.  Constr.  Co.  v.  Ham- 
mond Mfg.  Co.  154  Fed.  992  (case  re- 
60  L.R.A.(N.S.) 


manded  to  state  court) ;  George  v.  Tennessee 
Coal,  Iron  &  R.  Co.  184  Fed.  951 ;  Sherman 
V.  Southern  P.  Co.  192  Fed.  711;  Puget 
Sound  Sheet  Metal  Works  v.  Great  Northern 
R.  Co.  195  Fed.  350;  Baldwin  v.  Pacific 
Power  &  Light  Co.  199  Fed.  291;  St  Louis 
&  S.  F.  R.  Co.  V.  Matlock,  —  Tex.  Civ.  App. 
—,  141  S.  W.  1067 ;  Gillespie  v.  PocahonUs 
Coal  k  Coke  Co.  162  Fed.  742  {dictum, 
case  reversed  on  other  grounds  in  91  C.  C.  A 
494,  163  Fed.  992). 

In  St.  Louis  k  S.  F.  R.  Co.  v.  Kiser, 
—  Tex.  Civ.  App.  — ,  136  S.  W.  862,  it  was 
held  that  the  state  court  might  refuse  a 
petition  for  removal  of  the  cause  where  the 
plaintiff  was  a  resident  of  one  state,  and 
the  defendant  of  a  second  state,  and  the  suit 
was  brought  in  a  third  state, — ^the  peti- 
tion was  to  remove  the  cause  to  the  arcuit 
court  of  the  United  States  for  the  proper 
district,  not  stating  what  that  district  was. 

The  Kiser  Case  was  followed  in  St.  Louis 
&  S.  F.  R.  Co.  V.  Casselberry,  —  Tex.  Gt. 
App.  — -,  139  S.  W.  1161. 

In  Waterman  ▼.  Chesapeake  ft  O.  R.  Co. 
199  Fed.  667,  the  rule  of  the  Wisner  Case 
was  applied  to  a  case  where  the  plaintiff, 
thougli  a  resident  of  the  state,  was  an  tt- 
signee,  and  his  assignors  were  not  residents 
of  it. 

An  action  brought  in  the  court  of  a  state 
where  the  plaintiff  resides,  located  without 
the  Federal  district  of  his  residence,  cannot 
be  removed  into  the  Federal  court  for  the 
district  in  which  said  state  court  is  located, 
where  the  jurisdictioin  of  the  Federal  court 
is  founded  only  on  the  fact  that  the  .actios 
is    between    citizens    of    different    statsi. 
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Same  —  backinip  trains  —  speed  —  negll- 
^nce. 

4.  Upon  the  question  of  the  negligence 
of  a  railroad  company  in  operating  a  train 
which  was  derailed  while  backing,  to  the 
injury  of  a  passenger,  the  jury  may  con- 
sider the  question  of  the  speed  of  the  train, 
together  with  the  position  of  the  engine  in 
it. 

Same  —  passenfirer  on  top  of  car  —  negli- 
gence. 

6.  The  jury  must  determine  whether  or 
not  a  person  riding  on  a  train  engaged  in 
picking  up  ties,  which  has  no  place  set 
apart  for  passengers,  is  negligent  in  riding 
on  top  of  a  car  with  the  foreman  in  charge 
of  the  train  and  with  the  knowledge  of  the 
conductor. 

(April  10,  1911.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Crawford  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  her  hus- 
band alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant's  servants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  F.  Evans,  T.  S.  Buzbee,  and 
B.  R.  Davidson  for  appellant. 

Messrs.  Manning  &  Emerson,  for  ap- 
pellee: 

Where  a  Federal  court  has  not  original 
jurisdiction  of  a  case,  it  can  have  no  juris- 
diction of  that  cause  by  removal  from  a 
state  court. 

Yellow  Aster  Min.  A;  Mill.  Co.  v.  Crane  Co. 
80  C.  C.  A.  666,  150  Fed.  680;  Southern  P. 
Co.  V.  Burch,  82  C.  C.  A.  34,  152  Fed.  168; 


Shawnee  Nat.  Bank  v.  Missouri,  K.  &  T.  R. 
Co.  175  Fed.  466;  St.  Louis  &  S.  F.  R.  Co. 
V.  Kitchen;  Roberts  v.  Chicago,  B.  ft  Q. 
R.  Co.  168  Fed.  316  (infra,  obiter). 

The  precise  question  in  St.  Louis  &  S. 
F.  R.  Co.  V.  Bjtchen  was  similarly  decided 
in  Shawnee  Nat.  Bank  v.  Missouri,  K.  ft  T. 
R.  Co.  supra,  whore  the  Federal  court  of  the 
•eastern  Federal  district  of  a  state  remanded 
to  the  state  court  a  suit  commenced  in  the 
state  court  within  the  eastern  Federal 
district  of  the  state  by  a  citizen  of  the 
state  residing  in  the  western  Federal  dis- 
trict of  such  state  against  a  citizen  of  an- 
other state.  The  court  referred  to  the  Wis- 
ner  and  Moore  cases  and  said:  "It  is  true 
this  cause  involves  such  diversity  of  citizen- 
ship as  to  be  within  the  general  jurisdiction 
of  United  States  circuit  courts,  but  this 
not  being  the  district  of  the  residence  of 
either  plaintiff  or  defendant,  it  could  not 
have  b^n  brought  originally  in  this  court, 
and,  under  the  authorities  quoted,  cannot 
therefore  be  proceeded  with  by  this  court 
on  removal  from  the  state  court  over  the 
timely  objection  of  the  plaintiff.  This  ob- 
jection the  plaintiff  may  waive,  and  sub- 
mit himself  to  the  jurisdiction,  whereupon, 
having  general  jurisdiction  of  the  subject- 
matter,  and  having  by  consent  acquired 
jurisdiction  of  the  parties,  this  court  could 
proceed  with  the  cause.  But  in  this  case  the 
plaintiff  has  not  consented,  but  objects  to 
the  jurisdiction  and  moves  to  remand  the 
ease,  which  motion  must  therefore  be  sus- 
tained." 

There  is,  however,  a  case  to  the  contrary 
(decided  before  Ex  parte  Wisner).  In 
Burck  V.  Taylor,  39  Fed.  681,  a  resident  of 
the  eastern  Federal  district  of  Texas 
brought  an  action  in  the  state  court  in  the 
Western  Federal  district  of  Texas  against 
a  nonresident,  and  after  the  defendant  had 
removed  the  cause  to  the  United  States 
circuit  court  for  the  western  district  of 
Texas,  the  plaintiff  moved  to  remand  the 
cause  on  the  ground  that  the  court  had  no 
jurisdiction,  and  it  was  held  that  the  motion 
to  remand  would  not  be  granted  as  the 
question  was  not  one  of  the  general  juris- 
diction of  the  circuit  court,  but  one  of 
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suability.  (This  case  was  affirmed  in  the 
Supreme  Court  of  the  United  States  in 
152  U.  S.  634,  38  L.  ed.  578,  74  Sup.  Ct. 
Rep.  696,  but  the  court  does  not  refer  to 
the  question  of  removal.) 

It  is  the  location  of  the  state  suit  at 
the  time  of  the  removal  which  determines 
the  district  of  the  Federal  court  to  which 
the  removal  is  to  be  made.  Hess  v.  Rey- 
nolds, 113  U.  S.  73,  28  L.  ed.  927,  5  Sup. 
Ct.  Rep.  377,  where  it  was  held  that  the 
language  of  the  statute  meant  that  suits 
should  be  removed  into  the  circuit  court 
of  the  district  where  such  suits  were  pend- 
ing at  the  time  of  the  removal,  irrespective 
of  the  district  in  which  they  had  been 
originally  brought  in  the  state  courts;  that 
is  to  say,  where  a  suit  besun  in  the  state 
court  was  removed  from  its  original  dis- 
trict to  another  district  in  the  state  court. 

While  it  is  not  intended  to  cite  cases  to 
sustain  the  holding  in  Hess  v.  Reynolds, 
it  is  of  interest  to  refer  to  Roberts  v. 
Chicago,  B.  ft  Q.  R.  Co.  168  Fed.  316,  where 
a  resident  and  citizen  of  the  northern  Fed- 
eral district  of  Missouri  brought  an  action 
in  a  Missouri  court  which  was  located  with- 
out the  northern  district,  against  a  cor- 
poration of  another  state.  On  the  defend- 
ant's motion  a  change  of  venue  was  granted 
to  a  county  which  was  within  the  northern 
Federal  district,  whereupon  the  defendant 
removed  the  cause  into  the  Federal  court 
of  that  district,  and  a  motion  to  remand 
was  denied;  the  court  observing,  however, 
that  the  defendant  could  not  originally 
have  removed  the  cause  into  the  Federal 
court  for  the  district  where  the  action  was 
originally  brought,  as  neither  party  resided 
in  that  district. 

Removal  to  Federal  court  of  a  district  other 
than  that  in  which  the  state  court  is 
located — under  statute  of  1789. 

Under  the  statute  of  1789  the  suit  waft 
to  be  removed  to  the  circuit  court  to  be 
held  in  the  district  "where  the  suit  is  pend- 
ing." 

There  are  two  cases  under  this  statute 
which    seem    to    have    proceeded    on    the 
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Goldberg,  B.  &  Co.  v.  German  Jns.  Co.  152 
Fed.  831 ;  Louisville  &  N.  R,  Co.  v.  Fisher, 
11  L.R.A.(N.S.)  926,  83  C.  C.  A.  584,  155 
Fed.  68;  Blunt  v.  Southern  R.  Co.  155  Fed. 
499;  Mover  v.  Chicago,  M.  &  St.  P.  R.  Co. 
168  Fed!  105;  Shawnee  Nat.  Hank  v.  Mis- 
souri, K.  &  T.  R.  Co.  175  Fed.  456 ;  Gruetter 
v.  Cumberland  Teleph.  &  Teleg.  Co.  181  Fed. 
248;  Ex  parte  Wisner,  203  U.  8.  449,  61  L. 
ed.  264,  27  Sup.  Ct.  Rep.  150;  Western  Loan 
&  Sav.  Co.  V.  Butte  &  B.  Consol.  Min.  Co. 
210  U.  S.  368,  369,  52  L  ed.  1101,  1102,  28 
Sup.  Ct.  Rep.  720;  34  Cyc.  1250;  State  ex 
rel.  North  Carolina  Corp.  Commission  v. 
Southern  R.  Co.  151  N.  C.  447,  66  S.  E.  427; 
Stone  V.  South  Carolina,  117  U.  S.  430,  29 
L.  ed.  962,  6  Sup.  Ct.  Rep.  7.99;  State  ex  rel. 
Iba  V.  Moaman,  231  Mo.  474,  133  S.  W.  38; 
Bottoms  V.  St.  Louis  &  S.  F.  R.  Co.  179  Fed. 
318;  Gregory  v.  Hartley,  113  U.  S.  742-740, 
28  L.  ed.  1150-1152,  6  Sup.  Ct.  Rep.  743; 
Crehore  v.  Ohio  &  M.  R,  Co.  131  U.  S.  240, 


33  L.  ed.  144,  9  Sup.  Ct,  Rep.  692;  Wecker  t. 
National  Enameling  &  Stamping  Co.  204  U. 
S.  182,  61  L.  ed.  434,  27  Sup.  Ct.  Rep.  184, 
9  Ann.  Cas.  757;  Alabama  G.  S.  R.  Co.  v. 
Thompson,  200  U.  S.  216,  50  L.  ed.  446.  26 
Sup.  Ct.  Rep.  161,  4  Ann.  Ca*.  1147;  Ilar- 
ley  V.  Home  Ins.  Co.  125  Fed.  792;  St.  Louis 
South  Western  R.  Co.  v.  Adams,  87  Ark. 
139,  112  S.  W.  186;  Little  Rock,  M.  R.  4  T. 
R.  Co.  V.  Iredell,  60  Ark.  388,  8  S.  W.  21 ; 
Moon,  Removal  of  Causes,  §  131;  £.  A. 
Holmes  &  Co.  v.  United  States  F.  Ins.  Co. 
142  Fed.  863;  Iowa  Lillooet  Gold  Min.  Co.  v. 
Bliss,  144  Fed.  446;  Thomas  v.  Great  North- 
ern R.  Co.  77  C.  C.  A.  255,  147  Fed.  83; 
Knuth  V.  Butte  Electric  R.  Co.  148  Fed.  73; 
Thresher  v.  Western  U.  Teleg.  Co.  148  Fed^ 
649;  Beck  v.  Johnson,  169  Fed.  154;  Lan- 
ning  v.  Chicago  G.  W.  R.  Co.  196  Mo.  647, 
94  S.  W.  491. 

Whether  deceased  was  a  passenger  or  not, 
the  circumstances  were  such  that  appellant 


general  theory  that  as  the  supreme  court 
of  the  state  of  New  York  had  jurisdiction 
throughout  the  state,  actions  brought  in 
that  court  might  be  removed  to  any  federal 
district  in  the  state. 

Jn  Suydam  v.  Smith,  1  Denio,  263,  where 
a  citizen  of  Ohio  was  sued  by  citizens  of 
New  York  residing  in  the  southern  Federal 
district,  the  defendant  was  served  in  the 
northern  Federal  district  of  the  state  and 
the  process  was  filed  therein,  though  it 
does  not  otherwise  appear  in  which  district 
the  action  was  pending.  The  state  court 
removed  the  cause  to  the  northern  Federal 
district,  stating:  "By  the  act  of  Congress 
the  cause  is  to  be  removed  to  the  circuit 
court  to  be  held  in  the  district  'where  the 
suit  is  pending.'  The  suit  is  in  this  court, 
which  has  jurisdiction  throughout  the 
state,  and  within  the  same  limits  there  are 
two  circuit  courts  of  the  United  States.  We 
might  legally  send  the  cause  to  either  cir- 
cuit, but  it  may,  without  any  great  incon- 
venience, go  to  that  of  the  northern  district, 
as  desired  by  the  petitioner.  The  defend- 
ant was  arrested  there,  and  it  is  less  remote 
than  the  other  district  from  the  state  of 
Ohio,  where  the  cause  of  action  arose." 

In  Norton  v.  Hayes,  4  Denio,  245,  where 
a  citizen  of  the  northern  district  of  New 
York  sued  a  citizen  of  Connecticut,  the 
place  of  the  venue  or  of  the  service  not 
appearing,  the  defendant  moved  to  remove 
the  case  into  the  Ignited  States  Court  for 
the  southern  district  of  New  York  and 
this  the  court  ordered:  there  being  no  suffi- 
cient showing  by  the  plaintifT  that  it  would 
be  inconvenient  for  him  to  try  the  case  in 
the  southern  district,  although  he  objected 
to  its  being  there  tried. 

In  Cobb  V.  Globe  Mut.  L.  Ins.  Co.  3 
Hughes,  452,  Fed.  Cas.  No.  2,921,  the  court 
stated  that  an  action  having  been  begun 
in  a  state  court  at  Norfolk,  the  United 
States  court  to  which  it  should  be  re- 
moved should  be  the  United  States  court 
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at  Norfolk,  and  not  to  the  United  States 
circuit  court  at  Richmond,  Virginia. 

— subsequent  acts. 

In  the  act  of  1876  and  the  subsequent 
acts,  the  Federal  court  to  which  the  re- 
moval is  to  be  made  is  the  court  "for  the 
proi)er  district,"  but  in  the  practice  part 
of  these  statutes  it  is  provided  that  the 
party  removing  may  make  a  petition  "for 
the  removal  of  such  suit  into  the  circuit 
court  to  be  held  in  the  district  where  such 
suit  is  pending,"  etc.,  except  that  in  the 
later  judicial  Code  the  words,  "circuit 
court,"  become  "district  court." 

It  does  not  seem  to  have  occurred  to  any 
court  until  recently  that  under  these  acts 
there  might  be  a  removal  to  a  Federal 
court  of  a  district  other  than  that  in  which 
the  suit  was  pending. 

In  Knowlton  v.  Congress  &  E.  Spring  Co. 
13  Blatchf.  170,  Fed.  Cas.  No.  7,902,  it 
was  held  under  the  act  of  1875,  that  an  ac- 
tion originally  commenced  in  the  supreme 
court  of  the  state  of  New  York  for  the 
county  of  Kings  would  be  properly  remov- 
able into  the  circuit  court  for  the  eastern 
district  of  New  York.  The  court,  referring 
to  the  practice  section,  said:  "The  third 
section  discloses  that  what  is  meant  by  the 
proper  ^listrict  is  the  district  within  the 
territorial  limits  in  which  the  suit  is  pend- 
ing in  the  state  courts."  (It  was  held, 
however,  in  the  case  that  the  motion  to 
remove  was  too  late.) 

In  Murdock  v.  Martin,  178  Fed.  307,  the 
defendants,  citizens  and  residents  of  New 
York,  being  sued  in  the  court  of  chancery 
of  New  Jersey  by  a  citizen  and  resident 
of  Ohio,  removed  the  case  into  the  United 
States  Federal  court  of  the  southern  dis- 
trict of  New  York,  which  court  on  motion 
remanded  it,  stating  that  whether  the  case 
was  removable  or  not,  it  was  not  removable 
to  that  district. 
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owed  him  the  degree  of  care  due  a  passen- 
gi»r. 

Ray,  Negligence  of  Imposed  Duties,  §  2,  p. 
G;  4 'Elliott,  Railroads,  §  1578;  2  Hutchin- 
son, Carr.  3d  ed.  §  1018;  2  White,  Personal 
Injuries  on  Railroads,  §  561;  Grand  Trunk 
IX.  Co.  V.  Stevens,  95  U.  S.  655,  24  L.  ed. 
535,  10  Am.  Neg.  Cas.  638 ;  Fordyce  v.  Jack- 
son, 56  Ark.  694,  20  S.  W.  528,  697 ;  Moore  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  67  Ark.  389,  56 
S.  W.  161;  Davis  v.  Chesapeake  &  O.  R.  Co. 
122  Ky  528,  5  L.R,A.(N.S.)  458,  121  Am. 
St.  Rep.  481,  92  S.  W.  339,  12  Ann.  Cas. 
723 ;  Voight  v.  Baltimore  &  0.  S.  W.  R.  Co. 
79  Fed.  561 ;  Wood  v.  Philadelphia,  B.  &  W. 
R.  Co.  1  Boyce  (Del.)  336,  76  Atl.  613;  Sie- 
grist  V.  Arnot,  10  Mo.  App.  197;  Thompson 
V.  Yazoo  &  M.  Valley  R.  Co.  47  La.  Ann. 
1107,  17  So.  503;  Gregory  v.  Georgia  Gran- 
ite R.  Co.  132  Ga.  587,  64  S.  E.  686;  Barker 
V.  Chicagp,  P.  &  St.  L.  R.  Co.  243  111.  482,  26 
L.R.A.(N.S.)    1058,  134  Am.  St.  Rep.  382, 


90  N.  E.  1057;  Trinity  Valley  R.  Co.  v. 
Stewart,  —  Tex.  Civ.  App.  — ,  62  S.  W.  1085. 

Failure  to  comply  with  a  statute  requiring 
it  to  keep  its  right  of  way  fenced,  a  railway 
company  is  liable  for  injury  resulting  there- 
by to  its  employees,  and  would  therefore,  of 
course,  be  liable  to  one  riding  upon  the  train, 
even  if  he  were  a  mere  licensee. 

Terre  Haute  &  I.  R.  Co.  v.  Williams,  172 
111.  379,  64  Am.  St.  Rep.  44,  50  N.  E.  116,  4 
Am.  Neg.  Rep.  136;  Donnegan  v.  Erhardt, 
119  N.  Y.  472,  7  L.R.A.  527,  23  N.  E.  1051; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesraan,  23 
L.R.A.  768,  9  C.  C.  A.  20,  19  U.  S.  App.  596, 
60  Fed.  370;  Dickson  v.  Omaha  &  St.  L.  R. 
Co.  124  Mo.  140,  25  L.R.A.  320,  46  Am.  St. 
Rep.  429,  27  S.  W.  476;  Missouri  P.  R.  Co. 
v.  Humes,  115  U.  S.  522,  29  L.  ed.  406,  6 
Sup.  Ct.  Rep.  110;  International  &  G.  N.  R. 
Co.  v.  Thompson,  34  Tex.  Civ.  App.  67,  77 
S.  W.  439;  Grifhahn  v.  Kreizer,  62  App. 
Div.  413,  70  N.  Y.  Supp.  973;  Bateman  v. 


The  first  judicial  intimation  that  under 
these  statutes  a  nonresident  defendant  could 
remove  a  suit  to  a  district  court  without 
the  state  where  the  suit  was  brought  seems 
to  be  the  obiter  dictum  in  Mattison  v. 
Boston  &  M.  R.  Co.  205  Fed.  821,  where  a 
citizen  of  Vermont  brought  an  action 
against  a  corporation  of  Massachusetts  in 
a  state  court  of  the  state  of  New  York,  and 
the  defendant  removcnl  the  cause  into  the 
northern  district  of  New  York,  where  the 
action  was  brought  and  where  the  accident 
sued  for  occurred.  On  a  motion  to  remand, 
the  court  held  that  the  northern  district 
of  New  York  was  not  the  proper  district, 
and  that  the  motion  must  be  granted  under 
the  decision  in  Ex  parte  Wisner,  but  gave  its 
opinion  that  the  Massachusetts  defendant 
might  have  removed  the  cause  into  the 
United  States  court  for  the  district  of 
Massachusetts.  The  court  does  not  refer 
to  the  practice  part  of  the  statute  above 
quoted,  providing  that  the  party  removing 
mav  make  a  petition  "for  the  removal  of 
sucD  suit  into  the  district  court  to  be  held 
in  the  district  where  such  suit  is  pending," 
etc. 

The  opinion  in  the  Mattison  Case  was 
followed  in  Stewart  v.  Cybur  Lumber  Co. 
211  Fed.  343,  where  it  was  directly  held 
that  a  citizen  of  Alabama,  sued  in  a  state 
court  of  Mississippi  by  a  person  not  a 
citizen  or  resident  of  either  Mississippi  or 
Alabama,  might  remove  the  case  to  the 
United  States  court  for  the  district  of 
Alabama.  Neither  does  the  court  in  this 
case  refer  to  the  practice  part  of  the  statute 
as  to  the  removal  into  the  court  to  be  held 
in  the  district  where  such  suit  is  pending. 

Waiver  of  objection  to  jurisdiction. 

The  plaintiff,  by  failing  to  raise  the 
question  and  by  pleading  in  the  Federal 
court,  will  be  deemed  to  have  waived  his 
objection  to  the  jurisdiction  of  such  court, 
60  L.R.A.(N.S.) 


where  the  action  was  brought  in  a  court  of 
a  state  where  neither  of  the  parties  resides, 
and  has  been  removed  by  the  defendant 
into  the  Federal  court  of  the  district  in 
which  such  state  court  is  located,  although 
the  jurisdiction  of  the  Federal  court  is 
founded  only  on  the  fact  that  the  action  is 
between  citizens  of  diflFerent  states.  Re 
Moore,  209  U.  S.  490,  52  L.  ed.  904,  28  Sup. 
Ct.  Rep.  585,  706,  14  Ann.  Cas.  1164  (over- 
ruling dictum  to  the  contrary  in  Ex  parte 
Wisner,  203  U.  S.  449,  51  L.  ed.  264,  27 
Sup.  Ct.  Rep.  150)  ;  Kreigh  v.  Westing- 
house,  C.  K.  &  Co.  214  U.  S.  249,  53  L.  ed. 
984,  29  Sup.  Ct.  Rep.  619;  Shanberg  v. 
Fidelity  &  C.  Co.  19  L.R.A.(N.S.)  1206, 
85  C.  C.  A.  343,  158  Fed.  1. 

Where  a  citizen  of  Kansas  brought  a 
suit  against  a  citizen  of  Wisconsin  in  a 
Missouri  state  court  which  was  removed 
into  the  Federal  court  for  the  district,  it 
was  held  that  a  motion  for  a  remand  must 
be  denied  where  the  defendant  had,  in  the 
Federal  court,  put  in  a  demurrer  which, 
under  the  practice,  was  put  in  out  of  time 
and  at  a  time  when  it  could  only  be  put  in 
by  the  consent  of  the  plaintiffs  attorney 
and  that  consent  was  indorsed  upon  it,  as 
this  constituted  a  waiver  by  the  plaintiff 
of  the  right  to  demand.  Moyer  v.  Chicago, 
M.  &  St.  P.  R.  Co.  168  Fed.  105. 

(It  may  be  noted  that  the  case  of  Hill  v. 
Woodland  Amusement  Co.  158  Fed.  530, 
which  is  contrary  to  the  Moore  Case  was 
decided  before  it.) 

Miscellaneous. 

In  Hvde  v.  Victoria  Land  Co.  125  Fed. 
970,  where,  after  the  Federal  districts  had 
been  created,  the  county  in  question  was 
formed  and  lay  in  both  of  such  districts, 
it  was  held  that  in  removing  a  case  from  the 
state  court  of  the  county  both  the  Federal  • 
districts  had  concurrent  jurisdiction  to  take 
and  remove  the  cause.  B.  B.  B. 
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Rutland  R,  CJo.  126  App.  Div.  611,  110  N.  Y. 
Supp.  507. 

Whether  or  not  operating  a  train  back- 
wards is  negligence  is  a  question  for  the  jury. 

Chicago  &  E.  I.  R.  Co.  ▼.  Grimm,  25  Ind. 
App.  494,  57  N.  E.  640;  Southern  Indiana  R. 
Co.  T.  Messick,  35  Ind.  App.  676,  74  N.  £. 
1097. 

The  railroad  company  is  guilty  of  negli- 
gence in  failing  to  exercise  the  highest  degree 
of  care  consistent  with  the  practical  opera- 
tion of  its  train  to  protect  the  passenger 
from  injury. 

St.  Louis  Southwestern  R.  Co.  y.  Jackson, 
93  Ark.  119,  124  S.  W.  241;  Rodgers  v.  Choc- 
taw, O.  &  G.  R.  Co.  76  Ark.  520,  1  L.R.A. 
(N.S.)  1145,  113  Am.  St.  Rep.  102,  89  S.  W. 
468;  St.  Louis,  I.  M.  ft  S.  R.  Co.  y.  Brabbz- 
son,  87  Ark.  109,  112  S.  W.  222;  Pasley  y. 
St.  Louis,  I.  M.  &  S.  R.  Co.  83  Ark.  22,  102 
S.  W.  387,  13  Ann.  Cas.  121;  Arkansas 
Southwestern  R.  Co.  y.  Wingfield,  94  Ark. 
75,  126  S.  W.  76. 

Riding  on  top  of  a  car  is  not  contributory 
negligence  as  a  matter  of  law. 

Winters  v.  Baltimore  &  O.  R.  Co.  100  C.  C. 
A.  462,  177  Fed.  44;  3  Hutchinson,  Carr. 
§  1196;  Lane  y.  Choctaw,  0.  ft  G.  R.  Co.  19 
Okla.  324,  91  Pac.  883. 

McCulloch,  Ch.  J.,  deliyered  the  opinion 
of  the  court: 

The  plaintiff,  Cassie  Kitchen,  instituted 
this  action  in  the  circuit  court  of  Crawford 
county  against  defendant  railroad  company 
to  recover  damages  resulting  from  the  death 
of  her  husband,  George  T.  Kitchen,  which  is 
alleged  to  have  been  caused  by  negligence  of 
defendant's  servants  while  he,  the  said 
George  T,  Kitchen,  was  riding  on  one  of  de- 
fendant's trains  in  the  state  of  Oklahoma. 
The  trial  of  the  case  resulted  in  a  verdict 
in  favor  of  plaintiff,  and  defendant  appealed. 

The  first  question  presented  is  upon  the 
ruling  of  the  trial  court  in  refusing  to  enter 
an  order  of  removal  to  the  Federal  court.  It 
is  alleged  in  the  complaint  that  the  plaintiff 
is  a  citizen  and  resident  of  the  city  of  Little 
Rock,  Arkansas.  This  city  is  within  the  ter- 
ritorial jurisdiction  of  the  United  States 
circuit' court  for  the  eastern  district  of  Ar- 
kansas. Crawford  county,  where  the  action 
was  pending,  is  in  the  western  district.  The 
petition  for  removal  filed  by  defendant  is  in 
regular  form,  and  states  that  the  petitioner 
"was  at  the  time  of  the  commencement  of 
this  suit,  and  still  is,  a  resident  and  citizen 
of  the  state  of  Missouri,  being  a  corporation 
created  and  organized  under  the  laws  of  the 
said  state  of  Missouri,"  and  "that  the  plain- 
tiff, Cassie  Kitchen,  was  at  the  time  of  the 
.  commencement  of  this  suit,  and  still  is,  a 
citizen  and  resident  of  the  state  of  Arkan- 
sas." 
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When  it  appears  from  the  whole  record, 
down  to  and  including  the  petition  for  re- 
moval, that  a  case  is  removable,  then  it  is 
the  duty  of  the  state  court  to  accept  the 
petition  and  bond  and  proceed  no  further. 

The  allegations  of  the  complaint  may  be 
looked  to,  when  not  in  ccmffict  with  the 
statements  of  the  petition  for  removal,  in 
order  to  determine  whether  or  not  the  case 
is  renkovable.  Texarkana  Teleph.  Co.  v. 
Bridges,  75  Ark.  116,  86  S.  W.  841,  5  Ann. 
Cas.  246;  Burlington,  C.  R.  ft  N.  R.  Co.  v. 
Dunn,  122  U.  S.  514,  30  L.  ed.  1159,  7  Sup. 
Ct.  Rep.  1262. 

Here  the  statement  of  the  complaint,  in 
substance,  that  the  plaintiff  is  a  citizen  and 
resident  of  the  eastern  district  of  the  Fed- 
eral court  is  not  in  conflict  with  the  state- 
ment of  the  petition  that  the  plaintiff  is  a 
citizen  and  resident  of  the  state  of  Arkansas. 
For  the  purpose  of  determining  the  question 
of  removability,  the  allegations  of  the  com- 
plaint in  this  case  may  therefore  be  consid- 
ered. 

This  presents  squarely  the  question 
whether  or  not  a  suit  brought  in  a  state 
court  outside  of  the  Federal  court  district  of 
the  plaintiff's  residence  is  removable  on  peti- 
tion of  the  defendant,  who  is  a  citizen  and 
resident  of  another  state.  The  Federal  stat- 
ute provides  (§  1  of  the  act  of  Congress  of 
March  3,  1887,  chap.  373,  24  Stat,  at  L.  552, 
as  amended  by  the  act  of  August  13,  1838, 
chap.  866,  25  Stat,  at  L.  433,  U.  S.  Comp. 
Stat.  1901,  p.  508)  that,  "where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  tlte  ac- 
tion is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiff  or  the  de- 
fendant." Section  2  of  the  same  statute, 
granting  the  right  of  removal,  provides  that 
''any  other  suit,  of  a  civil  nature,  at  law  or 
in  equity,  of  which  the  circuit  courts  of  the 
United  States  are  given  jurisdiction  by  the 
preceding  section,  .  .  .  may  be  removed 
into  the  circuit  court  of  the  United  States 
for  the  proper  district  by  the  defendant  or 
defendants  therein,  being  nonresidents  of 
that  state." 

The  contention  of  the  defendant  is  that  a 
plaintiff,  by  bringing  suit  in  a  district  other 
than  that  of  his  or  her  residence,  waives  the 
objection  on  that  account  to  a  removal,  and 
that  the  defendant  may  remove  it  notwith- 
standing the  fact  that  the  suit  has  been 
brought  in  the  wrong  district.  We  think 
this  question  has  been  decided  adversely  to 
defendant's  contention  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Ex 
parte  Wisner,  203  U.  S.  449,  51  L.  ed.  2W. 
27  Sup.  Ct.  Rep.  150.  The  decision  of  that 
court  on  the  question  is,  of  course,  binding 
upon  us.  Learned  counsel  for  the  defendant 
'insist  that  the  Wisner  Case  has  been  over- 
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ruled  bj  later  eases,  but  we  do  not  think  so. 
Tbe  Wisner  Case  was  one  where  a  citizen  of 
Michigan  sued  a  citizen  of  Louisiana  in  a 
000 rt  of  the  state  of  Missouri.  The  defend- 
ant filed  a  petition  to  remove  the  case  to  the 
Federal  court.  The  Supreme  Court  of  the 
United  States  decided  that  the  case  was  not 
removable  because  of  the  fact  that  it  could 
not  have  been  instituted  originally  in  the 
Federal  eourt  of  that  district,  which  was  not 
the  district  of  the  residence  of  either  the 
plaintiff  or  defendant.  Chief  Justice  Fuller, 
in  delivering  the  opinion  of  the  court,  said 
that  ''in  view  of  the  intention  of  Congress, 
by  the  act  of  1887,  to  contract  the  jurisdic- 
tion of  the  circuit  courts,  and  of  the  limita- 
tions imposed  thereby,  jurisdiction  of  the 
suit  could  not  have  obtained,  even  with  the 
oonsent  of  both  parties." 

In  later  cases,  Re  Moore,  209  U.  8.  491, 
52  Lw  ed.  904,  28  Sup.  Ct.  Rep.  585,  706,  14 
Ann.  Cas.  1164;  Western  Loan  &  Sav.  Co.  v. 
Butte  &  B.  Consol.  Min.  Co.  210  U.  S.  368, 
62  L.  ed.  1101,  28  Sup.  Ct.  Rep.  720,  the 
above-quoted  language  of  the  chief  justice 
was  held  to  be  dictwn  and  was  disapproved; 
but  the  decision  upon  the  facts  disclosed  was 
not  overruled.  In  the  Moore  Case  it  was 
held  to  be  removable  on  the  ground  that  the 
plaintiff,  after  the  removal  into  the  Federal 
court,  had  appeared  in  that  court  and  taken 
substantive  steps  in  the  case  which  amo\inted 
to  a  waiver,  and  the  case  was  distinguished 
from  the  Wisner  Case  on  that  point.  Judge 
Brewer,  in  the  opinion  of  the  Moore  Case, 
commenting  on  the  difference  between  the 
two  cases,  said  that  "the  plaintiff  in  that 
case  never  consented  to  accept  the  jurisdic- 
tion of  the  United  States  court,  while  in  this 
ease  both  parties  had  consented  by  their  con- 
duct" Following  those  decisions,  as  we  un- 
derstand them,  we  hold  that  the  case  could 
not  be  removed. 

Plaintiff's  husband,  George  T.  Kitchen, 
was,  at  the  time  of  his  injury  and  death,  a 
tie  inspector  for  the  Chicago,  Rock  Island, 
ft  Pacific  Railway  Company,  and  was  riding 
on  one  of  defendant's  trains  in  the  state  of 
Oklahoma  which  was  engaged  in  loading  on 
its  cars,  for  transporation,  railroad  ties 
along  the  line  of  its  road,  which  were  the 
property  of  the  Rock  Island  road.  As  the 
ties  were  loaded  for  transportation,  Kitchen 
inspected  and  counted  them  for  his  employer. 
He  was  allowed  to  ride  on  the  train,  as  it 
traveled  from  place  to  place  for  the  purpose 
of  picking  up  the  ties;  but  he  paid  no  fare. 
This  particular  train  did  not  carry  passen- 
gers, but  was  engaged  exclusively  in  hauling 
the  railroad  ties.  There  was  a  box  car  in 
the  train  called  the  "office  car,"  which  was 
fitted  up  with  desks,  etc.,  for  the  use  of  the 
men  in  their  work  in  connection  with  the 
shipment  of  the  ties,  and  alto  with  beds 
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where  the  men,  including  Kitchen,  slept. 
There  was  also  a  caboose.  At  the  time 
plaintiff's  intestate  was  injured,  the  train 
was  backing  at  a  speed  of  12  or  15  miles  per 
hour.  The  caboose  was  in  front  and  the 
office  car  next,  followed  by  the  other  cars  of 
the  train,  twenty-one  in  all,  and  the  engine 
last.  Kitchen  and  one  Nelson,  an  employee 
of  defendant  who  was  called  the  foreman  of 
the  tie  train,  were  riding  on  top  of  the  office 
car,  the  foreman  having  gone  there,  presum- 
ably, on  account  of  the  excessive  heat  of  the 
day,  and  Kitchen,  when  he  went  to  the  top 
of  the  car,  remarked  to  one  of  his  com- 
panions that  he  thought  it  was  the  safest 
place  to  ride.  The  conductor  of  the  train 
was  in  the  cupola  of  the  caboose.  It  was  in 
the  evening  about  dark,  or  a  little  before, 
and  the  backing  train  struck  a  cow,  and  a 
portion  of  the  train  was  derailed;  the  office 
car  being  completely  turned  over.  Kitchen 
was  caught  under  it  and  instantly  killed.  It 
is  alleged  in  the  complaint  that  the  railroad 
track  along  that  place  was  considerably 
curved,  that  the  defendant  had  negligently 
permitted  grass  and  weeds  to  grow  on  the 
right  of  way  high  enough  to  obscure  from 
the  vision  of  trainmen  stock  straying  on  the 
right  of  way  and  track,  and  that  the  serv- 
ants of  the  defendant  were  guilty  of  negli- 
gence and  violation  of  the  laws  of  the  state 
of  Oklahoma  in  failing  to  keep  its  right  of 
way  properly  fenced,  on  account  of  which 
negligence  the  cow,  which  caused  the  derail- 
ment  of  the  train,  was  permitted  to  stray 
upon  the^  right  of  way  and  the  track.  Meg- 
ligence  is  also  alleged  in  backing  the  train 
at  a  high  rate  of  speed. 

It  is  earnestly  insisted  by  learned  counsel 
for  defendant  that  Kitchen  was  not  a  pas- 
senger, and  that  defendant  owed  him  no 
duty  except  the  negative  one  not  to  wanton- 
ly injure  him.  In  support  of  this  conten- 
tion, they  stress  the  fact  that  Kitchen  did 
not  pav  any  fare  and  was  not  asked  to  pay 
fare,  and  that  in  order  to  constitute  himself 
a  passenger  he  must  have  tendered  himself 
as  such  to  be  carried  upon  a  train  dedicated 
to  the  carriage  of  passengers,  and  must  have 
been  accepted  by  one  who  was  authorized 
to  receive  passengers.  We  do  not  think  this 
contention  is  a  sound  one.  According  to  the 
undisputed  evidence  Kitchen  was  permitted 
to  ride  on  the  train  for  the  purpose  of  per- 
forming service  for  his  employer,  the  Chi- 
cago, Rock  Island,  &  Pacific  Railway  Com- 
pany, for  whom  defendant  company  was  then 
engaged  in  transporting  railroad  ties.  He 
represented  his  employer,  the  shipper,  and 
must  be  treated  in  the  same  light  as  if  he, 
himself,  was  the  shipper  and,  as  a  part  of 
the  contract  of  carriage,  was  permitted  to 
ride  for  the  purpose  of  shipping  his  com- 
modity. His  relations  with  the  defendant  at 
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a  carrier  were  much  tlie  aame  as  that  of  a 
shipper  of  cattle,  riding  on  a  drover's  pass, 
or  as  that  of  an  express  messenger  or  rail- 
way mail  agent  who  is-  being  transported  by 
the  carrier  under  contract  with  its  employer. 
Under  such  circumstances,  this  court,  and  all 
other  courts  which  have  passed  upon  the 
question,  so  far  as  we  are  advised,  have  held 
that,  while  such  a  person  is  not,  technically, 
a  passenger,  the  carrier  owes  him  the  same 
duty  as  if  he  were  a  passenger;  that  is  to 
say,  the  highest  degree  of  care  consistent 
with  the  practical  operation  of  the  train 
which  he  accepts  as  the  means  and  mode  of 
transportation.  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Miles,  40  Ark.  298,  48  Am.  Rep.  10; 
Fordyce  v.  Jackson,  66  Ark.  694,  20  S.  W. 
'  628,  697;  Voight  v.  Baltimore  ft  O.  8.  W. 
R.  Co.  (C.  C.)  79  Fed.  661. 

In  Fordyce  ▼.  Jackson,  supra,  which  was 
a  case  where  the  person  injured  was  an  ex- 
press messenger.  Chief  Justice  Cockrill, 
speaking  for  the  court,  said;  "It  is  true 
there  was  no  express  contract  between  the 
plaintiff  and  the  railway  company;  but,  as 
the  railway  undertook  to  carry  him,  it  was 
bound  to  use  every  reasonable  precaution  to 
carry  him  safely.  He  could  recover,  there- 
fore, in  tort,  just  as  any  passenger  may,  for 
the  violation  of  this  general  duty.  All  the 
cases  upon  this  and  analogous  questions  are 
to  that  effect." 

Mr.  Hutchinson  says  on  this  subject  that 
'as  a  general  rule  every  person  not  an  em- 
ployee, being  carried  with  the  express  or  im- 
plied consent  of  the  carrier  upon  a  public 
conveyance  usually  employed  in  the  carriage 
of  passengers,  is  presumed  to  be  ...  a 
passenger."  2  Hutchinson,  Carr.  3d  ed.  § 
997. 

In  another  place  the  same  learned  author 
says  this  (§  1018)  :  "It  seems  that  if  the 
person  who  is  injured  by  the  negligence  of 
the  employees  of  the  carrier  is  lawfully 
upon  its  conveyance,  even  though  he  is  not 
strictly  a  passenger,  he  will  be  entitled,  in 
the  absence  of  a  contract  on  his  part  to  the 
contrary,  to  the  same  care  and  diligence 
for  his  safety  as  one  who  is  strictly  a  pas- 
senger." 

Some  reliance  is  placed,  as  to  the  degree 
of  care,  on  the  Oklahoma  statute,  which  pro- 
vides that  "a  carrier  of  persons  without  re- 
ward must  use  ordinary  care  and  diligence 
for  their  safe  carriage."  Okla.  Comp.  Laws 
1909,  §  428.  No  decision  of  the  Oklahoma 
court  construing  that  statute  has  been 
brought  to  our  attention;  but,  manifestly, 
it  could  only  refer  to  persons  who  are  car- 
ried gratuitously,  as  on  a  free  pass,  and  does 
not  cover  cases  where  persons  are  carried 
on  contract,  either  express  or  implied,  even 
though  customary  fare  be  not  paid. 

It  is  next  insisted  that  the  railroad  com- 
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pany  owed  deceased  no  duty  'to  fence  its 
right  of  way,  notwithstanding  the  require- 
ment of  the  Oklahoma  statute,  and  that  it 
neither  owed  a  duty  to  keep  the  right  of  way 
clear  of  weeds  and  brush,  and  that  these 
omissions  cannot  be  considered  as  the  proxi- 
mate cause  of  the  injury. 

It  has  been  decided,  under  similar  statutes, 
that  the  requirement  is  supposed  to  have 
been  intended  for  the  protection  of  all  per- 
sons upon  railroad  trains  who  are  exposed  to 
dangers  of  travel,  and  that  the  person  injur- 
ed, by  reason  of  the  omission  to  comply  with 
the  statute,  was  entitled  to  recover  on  ac- 
count thereof.  Missouri  P.  R.  Co.  ▼.  Humes, 
116  U.  S.  622,  29  L.  ed.  463,  6  Sup.  Ct.  Rep. 
110. 

Error  of  the  court  is  assigned  in  giving 
the  following  instructions  over  defendant's 
objection : 

"  ( 6 )  The  law  requires  the  defendant  to  ex- 
ercise the  highest  degree  of  care  practicable 
in  the  running  of  its  trains,  both  as  to  speed 
and  the  manner  of  running  it  with  refer- 
ence to  the  place  the  engine  occupies  in  the 
train;  and  if  the  defendant  in  this  case  has 
failed  to  exercise  that  high  degree  of  care 
which  is  explained  in  these  instructions,  in 
the  respect  just  mentioned,  and  this  want 
of  care  caused  or  was  one  of  the  causes  of 
the  death  of  Kitchen,  at  a  time  when  he 
was  exercising  ordinary  care  for  his  own 
safety,  you  should  find  for  plaintiff." 

"(11)  It  is  for  you  to  say,  among  other 
things,  whether  or  not  Elitchen  was  wanting 
in  ordinary  care  for  his  own  safety  consider- 
ing all  the  circumstances  that  surrounded 
him  at  the  time.  It  is  also  for  you  to  say 
whether  or  not  the  defendant  is  guilty  of 
negligence  in  any  of  the  respects  assigned; 
that  is,  as  to  the  fence,  the  keeping  of  the 
right  of  way  cleared,  and  the  manner  of 
running  their  train  as  to  speed  and  position 
of  the  engine  in  the  train.  These  are  to  be 
determined  by  all  of  the  facts  and  circum- 
stances in  the  case." 

Error  is  also  assigned  in  refusal  of  the 
court  to  give  the  fifth  instruction  requested 
by  defendant :  "  ( 6 )  It  is  charged  that  the 
train  was  negligently  backed,  in  that  it  was 
backed  too  rapidly.  I  charge  you  that  there 
is  no  evidence  that  would  warrsmt  you  in 
concluding  that  the  train  was  backed  too 
rapidly.  You  will  therefore  not  consider  the 
rate  of  speed  at  which  the  train  was  moving 
as  tending  to  prove  negligence." 

It  is  said  that  there  is  no  evidence  to  show 
that  it  constituted  negligence  to  back  the 
train  under  the  circumstances,  and  that  for 
this  reason  the  court  erred  in  giving  the  in- 
structions mentioned  above  and  in  refusing 
the  one  requested  by  defendant.  It  will  be 
noted,  however,  that  in  the  instructions  given 
the  court  said  nothing  about  the  backing  of 
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the  train,  but  submitted  only  the  question  as 
to  the  manner  of  running  the  train  with  ref- 
erence to  its  speed  and  the  position  of  the 
engine  in  the  train.  If  we  should  hold  that, 
under  the  evidence  in  this  case,  the  question 
of  the  backing  of  the  train  was  not  one  to  be 
considered  by  the  jury  as  an  act  of  negli- 
gence, still  there  was  no  error  in  these  in- 
structions, because^  under  the  evidence  ad- 
duced, it  became  a  question  for  the  jury  to 
consider  tlie  speed  of  the  train,  together  with 
the  position  of  the  engine  in  the  train,  in 
determining  whether  or  not  there  was  negli- 
gence in  the  operation  of  the  train. 

The  next  question  in  the  case,  and  one 
which  has  given  the  court  most  serious  con- 
cern, is  as  to  the  contention  that  Kitchen  was 
guilty  of  contributory  negligence  in  riding 
on  top  of  the  train,  and  that  the  trial  court 
should  have  so  declared  that  as  a  matter  of 
law.  Defendant  relies  upon  the  case  of 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Miles,  40  Ark. 
298,  48  Am.  Rep.  10,  where,  under  a  special 
finding  of  the  jury  that  a  shipper  riding  on 
a  drover's  pass  was  injured  by  reason  of 
being  on  top  of  a  car,  this  court  held  that 
he  was  guilty  dl  contributory  negligence 
which  precluded  a  recovery  of  damages  from 
the  railroad  company.  Judge  Smith,  in  de- 
livering the  opinion  in  that  case,  said  that 
"a  passenger  who  voluntarily  and  unneces- 
sarily rides  upon  the  engine  or  the  tender, 
or  upon  the  pilot  or  bumper  of  the  locomo- 
tive, or  upon  the  top  of  a  car,  or  upon  the 
platform,  cannot  be  said  to  be  in  the  exercise 
of  that  caution  and  discretion  which  the 
law  requires  of  all  persons  who  are  of  full 
age,  of  sound  mind,  and  of  ordinary  intelli- 
gence." That  was  a  case,  however,  where  the 
shipper  was  riding  on  a  train  which  carried 
him  as  a  passenger,  where  a  place  was  pro- 
vided for  him  to  ride,  and  where  he  had, 
without  authority  from  the  conductor,  de- 
serted the  place  set  apart  for  the  carriage  of 
passengers  and  had  gone  on  top  of  the  train. 

The  facts  of  the  present  case  are  vastly 
different.  Here  the  train  was  not  carrying 
passengers  and  was  not  engaged  on  a  regular 
run.  It  was  going  from  place  to  place,  pick- 
ing up  the  railroad  ties,  first  going  backward 
and  then  forward.  Those  who  were  riding 
on  the  train  had  the  right,  to  some  extent, 
to  consider  the  question  of  their  own  safety 
and  to  determine  where  the  best  place  was 
for  them  to  ride  for  their  own  safety  and 
convenience.  Hie  foreman  in  charge  of  the 
train  was  on  top  of  the  car,  and  Kitchen 
went  there  with  his  consent,  or,  at  least,  by 
his  acquiescence,  and  the  conductor  was  near 
them  and  acquiesced  in  their  presence  there. 
In  the  same  case  Judge  Smith  said  this: 
"Another  duty  is  to  occupy  a  seat  inside  of 
the  car  provided  for  passengers  when  a  seat 
is  to  be  had.  The  conductor  is  charged  with 
50  L.R.A.(N.S.) 


the  administration  of  these  rules,  and  doubt- 
less if  the  passenger  rides  in  an  improper 
place,  for  example,  in  the  baggage,  express, 
or  postal  car,  or  in  a  caboose  attached  to  the 
train,  or  on  the  platform,  by  the  conductor's 
permission,  or  with  his  acquiescence,  this 
would  exempt  the  passenger  from  blame, 
and,  in  case  of  accident  to  him  resulting 
from  the  company's  negligence,  he  might  re- 
cover damages.'' 

The  decision  of  the  United  States  circuit 
court  of  appeals  for  the  sixth  circuit  in  the 
case  of  Winters  v.  Baltimore  &  O.  R.  Co.  100 
C.  C.  A.  462,  177  Fed.  44,  states  the  control- 
ling principle  here,  where,  under  circum- 
stances not  dissimilar,  it  was  held  that  the 
question  should  be  submitted  to  the  jury 
Whether  or  not  an  injured  party  was  guilty 
of  negligence. 

There  are  other  alleged  errors  of  the  court 
pressed  upon  our  attention;  but  on  consid- 
eration, we  conclude  that  they  are  not  well 
founded,  and  that  they  are  not  of  sufficient 
importance  to  call  for  discussion  here.  Suf- 
fice it  to  say  that  the  evidence  is  legally  suffi- 
cient to  sustain  the  finding  of  the  jury  upon 
the  allegations  of  negligence  which  were 
submitted  to  the  jury  by  the  court  in  the  in- 
structions given.  The  instructions  correctly 
submitted  those  questions  to  the  jury  and 
properly  limited  the  consideration  to  the 
allegations  of  negligence  which  the  evidence 
tended  to  sustain. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Dismissed  by  the  Supreme  Court  of  the 
United  States,  October  14,  1912,  226  U.  S. 
616,  57  L.  ed.  383,  33  Sup.  Ct.  Hep.  111. 


IOWA  SUPREME  COURT. 

C.  L.  BROKAW,  Treasurer,  Appt., 

V. 

W.  O.  Mcelroy,  Admr.,  etc.,  of  John  W. 
Murphy,  Deceased. 

(—  Iowa,  — ,  143  N.  W.  1087.) 

Evidence  ^  burden  of  proof  —  absence 
of  consideration  for  note. 

1.  To  defeat  recovery  on  a  note  in  writ- 
ing reciting  a  consideration,  on  the  ground 
of  absence  of  consideration,  the  defendant 
has  the  burden  of  showing  such  absence. 

Subscription  —  consideration  —  other 
subscriptions  and  expenditures. 

2.  Consideration  for  a  subscription  to  a 
university  may  be  found  from  the  facts  that 
upon  the  faith  of  it  other  subscriptions  were 

Note.  ^  As  to  validity  and  enforceability 
of  subscription  for  charity,  see  note  to  Y. 
M.  C.  A.  V.  Estill,  48  L.R.A.(N.S.)  788. 
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made,  and  expenditures  and  obligations  in- 
curred by  the  trustees  of  the  institution. 

Same  —  expense  incurred  —  sufllciency. 

3.  Expense  incurred  in  securing  a  sub- 
scription for  a  benevolent  institution  fur- 
nishes no  consideration  for  the  subscription. 

Drldenoe  —  consideration  for  subscrip- 
tion —  letter  from  subscriber. 

4.  Upon  the  question  of  consideration  for 
a  subscription,  a  letter  by  a  subscriber  ex- 
tending the  time  within  which  the  total 
amount  must  be  subscribed  to  make  his 
subscription  binding,  on  the  faith  of  a  list 
containing  inter  alia  the  one  in  dispute,  is 
admissible  in  evidence. 

Same  —  publication  —  admissibility. 

5.  Upon  the  question  of  consideration  for 
a  subscription  to  a  benevolent  institution, 
evidence  is  admissible  that  the  subscription 
was  published  in  a  newspaper  with  the  con- 
sent of  the  donor,  as  tending  to  show  that  it 
may  have  influenced  the  making  of  other 
subscriptions. 

(Kovember  22,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Jasper  County 
in  defendant's  favor  in  an  action  on  cer- 
tain promissory  notes.     Reversed. 

Statement  by  Evans,  J.: 

This  is  an  action  on  four  promissory 
notes.  It  is  brought  on  behalf  of  the  Kan- 
sas City  University  against  the  adminis- 
trator of  John  W.  Murphy,  deceased,  the 
maker  of  the  notes.  The  administrator 
answered  with  a  general  denial  and  set  up 
also  three  aflipnative  defenses.  One  of  the 
affirmative  defenses  was  that  the  notes  were 
without  consideration.  To  the  afllrmative 
defenses  a  reply  was  pleaded  by  the  plain- 
tiff. At  the  close  of  the  plaintiff's  evidence, 
the  trial  court  directed  a  verdict  for  the 
defendant,  on  the  ground  that  there  was 
no  consideration  for  any  of  the  notes. 
Judgment  was  entered  against  plaintiff  for 
costs,  and  he  appeals. 

Messrs.  Seerley  &  Clark  and  O.  P. 
Myers,  for  appellant: 

The  written  notes  import  a  considera- 
tion; the  university,  on  the  strength  of 
these  notes,  incurred  and  assumed  new 
liabilities,  and  made  new  engagements  and 
expenditures  and  improvements  in  good 
faith,  in   full   reliance   upon    them. 

37  eye.  486;  Simpson  Centenary  College 
V.  Bryan,  60  Iowa,  293;  University  of  Des 
Moines  v.  Livingston,  57  Iowa,  307,  42  Am. 
Kep.  42,  10  N.  W.  738;  United  Presby. 
€hurch  v.  Baird,  80  Iowa,  237,  14  N.  W. 
303;  McCabe  v.  O'Connor,  69  Iowa,  134,  28 
N.  W.  573;  Simpson  Centenary  College  v. 
Tuttle,  71  Iowa,  696,  33  N.  W.  74;  King  v. 
Carroll,  129  Iowa,  364,  106  N.  W.  705; 
60  L.R.A.(N.S.) 


Albert  Lea  College  v.  Brown,  88  Minn.  524, 
80  L.RJL  870,  93  N.  W.  672;  Christian  Uni- 
versity V.  Hoffman,  95  Mo.  App.  488,  08  S. 
W.  474. 

Mr.  Murphy  gave  Us  consent  to  the  spe- 
cific use  of  his  name  and  amounts  to  induce 
others  to  subscribe  for  the  university  and 
expense  paid  thereon,  and  such  special  use 
was  made  of  his  name  and  notes;  such 
notes  became  mutual  promises  and  con- 
siderations, validating  each  other,  and  on 
acceptance   irrevocable. 

37  Cyc.  488  (c),  489  (d),  490  (e),  491 
(f,  g) ;  Waters  v.  Union  Trust  Co.  129  Mich. 
640,  89  N.  W.  687;  King  v.  Carroll,  129 
Iowa,  364,  105  N.  W.  706;  Irwin  v.  Lombard 
University  (Irwin  v.  Webster),  66  Ohio  St 
9,  36  L.R.A.  239,  60  Am.  St.  Rep.  727,  40 
K.  E.  63;  Albert  Lea  College  v.  Brown.  8S 
Minn.  524,  60  LJLA.  870,  93  N.  W.  672; 
Kelley,  M.  &  Go.  v.  Hart-Parr  Co.  137  Iowa, 
713,  116  N.  W.  490. 

Messrs.  McElroy  &  Cross  and  Parker. 
Parrish,  &  Miller,  for  appellee: 

Each  of  the  alleged  notes  is  but  a  simple 
executory  promise  to  make  a  gift  of  the 
sum  of  money  therein  named,  for  purposes 
therein  specified,  and  such  a  promise,  if  not 
supported  by  a  valuable  consideration,  is, 
apart  from  the  question  of  estoppel,  void 
as  between  the  parties  thereto. 

Page,  Contr.  §  273,  and  cases. 

The  fact  that  an  educational  institution 
is  indicated  as  the  beneficiary  of  the  prom- 
ise does  not  avoid  the  necessity  of  con- 
sideration. 

1  Page,  Contr.  §  298  and  cases;  9  Cyc 
331 ;  University  of  Des  Moines  v.  Livingston, 
57  Iowa,  307,  42  Am.  Rep.  42,  10  N.  W. 
738;  Simpson  Centenary  College  v.  Tuttle, 
71  Iowa,  596,  33  N.  W.  74;  Montpelier  Semi- 
nary V.  Smith,  69  Vt.  382,  38  Atl.  66; 
Twentv-third  Street  Baptist  Church  v.  Cor- 
nell, 117  N.  Y.  601,  6  LHJL  807,  23  N.  E. 
177;  Bucklen  ▼.  Johnson,  19  Ihd.  App.  406, 
49  N.  E.  612. 

The  evidence  shows  affirmatively  and 
without  conflict  that  each  of  the  alleged 
notes  was  executed  and  delivered  without 
consideration  therefor. 

University  of  Des  Moines  v.  Livingston, 
66  Iowa,  202,  21  N.  W.  564. 

Each  instrument  in  controversy,  being 
without  consideration  at  tiM  time  of  its 
execution  and  delivery,  was  revoked  by  the 
death  of  the  maker,  and  is  void. 

1  Page,  Contr.  §  398;  Pratt  v.  Baptist 
Soc.  93  HI.  476,  34  Am.  Rep.  187;  Twenty- 
third  Street-  Baptist  Church  v.  Cor- 
nell, 117  N.  Y.  601,  6  LJLA.  807,  23  N.  E. 
177;  Presbyterian  Church  y.  Cooper,  112  N. 
Y.  517,  3  LJIA.  468,  8  Am.  St.  Rep.  767, 
20  N.  E.  352;  Phipps  v.  Jones,  20  Pa.  260, 
59  Am.  Dee.  708. 
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No  duty  or  liability  wai  imposed  upon 
the  university  by  the  action  of  the  execu- 
tive committee  in  voting  that  the  promised 
donations,  when  paid,  be  used  in  the  erec- 
tion of  a  building. 

1  Page^  Contr.  §§  208,  311,  p.  444;  Co1>tage 
Street  M.  £.  Church  ▼.  Kendall,  121  Mass. 
628,  23  Am.  Rep.  286;  Montpelier  Seminary 
V.  Smith,  69  Vt.  382,  38  Atl.  66;  Ay  res  v. 
Chicago,  R.  I.  &  P.  R.  Co.  52  Iowa,  478,  3 
K.  W.  622;  Barringer  ▼.  Ryder,  11»  Iowa, 
121,  03  N.  W.  56;  Eastman  v.  MiUer,  113 
Iowa,  404,  85  N.  W.  636;  Runkle  ▼.  Ketter- 
ing, 127  Iowa,  6,  110  N.  W.  142. 

A  promissory  note  given  to  a  college  to 
aid  in  the  formation  of  an  endowment  fund, 
where  no  consideration  for  the  note  is  ad- 
vanced, is  only  a  written  promise  to  make 
a  gift  at  a  future  time,  and  it  cannot  be 
enforced  by  the  donee,  unless  it  has,  prior 
to  any  revocation,  entered  into  engagements 
or  made  expenditures  based  on  the  promise, 
so  that  it  must  suffer  loss  or  injury  if 
the  note  ib  not  paid. 

Simpson  Centenary  College  v.  Tuttle,  71 
Iowa,  596,  33  N.  W.  74;  Ricketts  v.  Scot- 
horn,  57  Neb.  51,  42  L.R.A.  794,  73  Am.  St. 
Rep.  491,  77  N.  W.  365;  Reimensnyder  v. 
Cans,  no  Pa.  17,  2  Atl.  425;  Ryers  v.  Pres- 
byterian Congregation,  33  Pa.  114;  Beatty 
V.  Western  College  (Miller  v.  Western  Col- 
lege) 177  lU.  280,  42  L.R.A.  797,  69  Am.  St. 
Rep.  242,  52  N.  £.  482;  School  Dist.  ▼.  Sheid- 
ley  (School  Dist.  v.  Stocking)  138  Mo.  672, 
37  L.ILA.  406,  60  Am.  St.  Rep.  676,  40  S. 
W.  666;  1  Page,  Contr.  §  298. 

The  rule  of  law  under  which  a  written 
instrument  imports  a  consideration  does  not 
relieve  the  claimant  of  the  duty  of  proving 
the  facts  alleged  in  his  reply. 

Howell  V.  Goss,  128  Iowa,  569,  105  N.  W. 
61;  Koeher  y.  Palmetier,  112  Iowa,  84,  83 
N.  W.  816. 

In  determining  whether  the  circumstances 
relied  upon  furnish  any  evidence  whatever 
of  the  conclusion  sought  to  be  drawn  there- 
from, the  facts  which  the  evidence  tends  to 
establish  must  be  of  such  nature,  and  so 
related  to  each  other,  that  the  conclusion 
is  the  only  one  that  can  fairly  or  reason- 
ably be  so  drawn. 

Klumb  ▼.  Iowa  State  Tiuveling  Men's 
Asso.  141  Iowa,  519,  120  N.  W.  81;  Gibson 
V.  Iowa  C.  R.  Co.  136  Iowa,  415,  113  N.  W. 
927;  Neal  v.  (Chicago,  R.  I.  &  P.  R.  Co.  129 
Iowa,  5,  2  LJl.A.(N.S.)  906,  105  N.  W.  197, 
19  Am.  Neg.  Rep.  213;  Johnson  v.  Corn 
Products  Ref.  Co.  —  Iowa,  — ,  138  N.  W. 
616. 

The  fact  tl^at  each  alleged  note  imports 
a  consideration  does  not  make  it  necessary 
that  the  question  of  consideration  be  sub- 
mitted to  the  jury. 

Johnson  ▼.  Buffalo  Center  State  Bank, 
60  L1LA.(NJ3.) 


134  Iowa,  731,  112  N.  W.  165;  University  of 
Des  Moines  v.  Livingston,  65  Iowa,  202, 
21  N.  W.  5G4. 

All  evidence  tending  to  show  the  use  of 
the  alleged  notes  in  securing  donations  or 
promises  from  third  persons  is  wholly  im- 
material. 

Cottage  Street  M.  E.  Church  ▼.  Kendall, 
121  Mass.  528,  23  Am.  Rep.  286. 

Brans,  J.,  delivered  the  opinion  of  the 
court: 

Four  notes  are  involved.  The  first  nots 
was  for  $2,000,  dated  September  24,  1904. 
The  second  note  was  for  $4,000,  dated  July 
24,  1908.  The  third  was  for  $4,000,  dated 
October  22,  1008.  The  fourth  was  for  $10,- 
000,  dated  June  18,  1909.  The  following 
is  a  copy  of  the  first  note: 

For  value  received  by  me,  and  for  the 
purpose  of  securing  a  fund  for  the  endow- 
ment of  the  Kansas  City  University,  of 
Kansas  City,  Kansas,  I  hereby  bind  myself, 
and  my  heirs,  executors,  and  administrators, 
to  pay  to  the  order  of  the  treasurer  of  said 
Kansas  City  University,  of  Kansas  City, 
Kansas,  the  sum  of  $2,000,  which  interest 
thereon  at  the  rate  of  ife  of  1  per  cent 
per  annum  from  the  date  hereof.  The  prin- 
cipal sum  hereby  secured  shall  be  due  and 
payable  on  or  before  the  expiration  of  one 
year  after  my  decease. 

Date:  September  24,  1904. 

Postofflce:  Murphy,  Jasper  County,  Iowa. 
[Signed]  John  W.  Murphy. 

The  others  were  all  drawn  in  like  form. 
These  notes  were  each  delivered  at  or  about 
the  date  thereof,  and  were  accepted  by  the 
payee.  The  purpose  of  the  maker  was  to 
contribute  the  amounts  named  to  the  payee 
to  carry  out  the  purpose  of  its  organization 
as  a  university.  The  special  purpose  for 
which  such  funds  were  to  be  used  was  in- 
dicated upon  the  face  of  the  notes,  and  to 
some  extent  by  letters.  This  was  that  the 
proceeds  of  the  first  three  notes  should  be 
used  for  the  purpose  of  securing  an  endow- 
ment fond.  The  proceeds  of  the  fourth 
note  were  to  be  used  lor  "erecting  a  build- 
ing on  the  campus."  Other  subscriptions 
were  subsequently  solicited  by  the  univer- 
sity and  received  from  other  contributors. 
Previous  gifts,  including  those  of  Murphy, 
were  made  public  as  an  inducement  to  sub- 
sequent contributions.  This  was  done,  to 
some  extent,  at  least,  with  the  express  con- 
sent of  Murphy. 

In  view  of  the  directed  verdict  below, 
we  are  only  concerned  now  with  the  ques- 
tion whether  the  evidence  in  the  record  af- 
firmatively discloses  want  of  consideration 
so  as  to  justify  the  trial  court  in  taking 
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the  case  from  the  jury.  We  reach  a  con- 
clusion contrary  to  such  ruling  of  the  trial 
court.  The  notes  themselves,  being  prom- 
ises in  writing,  Imported  a  consideration. 
Furthermore,  a  recital  of  consideration  re- 
ceived appeared  in  express  terms  upon  their 
face.  The  burden  was  on  the  defendant  to 
show  a  want  of  consideration.  The  plain- 
tiff, however,  chose  to  introduce  in  his  main 
case  considerable  testimony  in  anticipation 
of  the  defense.  The  defendant  was,  of 
course,  entitled  to  avail  himself  of  such  tes- 
timony. Such  testimony,  however,  did  not 
warrant  a  directed  verdict  for  the  defend- 
ant. Much  of  it  tended  to  show  a  suffi- 
cient consideration.  Inasmuch  as  the  case 
must  be  remanded  for  a  new  trial,  we  deem 
it  appropriate  to  avoid  a  discussion  of  the 
evidence.  The  defendant  has  had  no  op- 
portunity to  introduce  his  testimony. 
Much  of  his  argument  here  in  support  of 
the  judgment  below  is  predicated  upon 
plaintiff's  alleged  failure  to  prove  considera- 
tion; but  the  burden  is  upon  him  to  show 
the  want  of  consideration  in  support  of  his 
affirmative  plea  to  that  effect.  This  fea- 
ture of  his  argument,  therefore,  is  not  avail- 
able to  him. 

A  sufficient  consideration  in  such  a  case 
as  this  may  assume  various  forms.  It  is 
not  necessary  that  the  benefit  accrue  to 
the  promisor.  It  is  frequently,  if  not  usual- 
ly, true  that  written  promises  of  this  kind 
are  made  for  the  purpose  of  assisting  in 
the  maintenance  of  the  beneficiary  institu- 
tion within  the  scope  of  the  purpose  for 
which  it  was  organized.  Other  assistance 
from  other  sources  is  expected.  A  contribu- 
tion by  one  naturally  operates  as  an  induce- 
ment to  contributions  by  others.  It  is  not 
unusual  that  publicity  is  given  to  contribu- 
tions already  made  as  an  inducement  to 
others.  If  it  is  within  the  contemplation  of 
a  contributor  that  the  fact  of  his  contribu- 
tion may  be  announced  to  others  as  an  in- 
ducement to  contributions  by  them,  and  if 
additional  contributions  be  made  by  reason 
of  such  inducement,  even  in  part,  it  operates 
as  a  sufficient  consideration  for  the  promise 
of  the  first  contributor.  It  is  not  essential, 
in  such  a  case,  that  the  additional  contribu- 
tions thus  induced  should  be  devoted  to  the 
same  fund,  or  to  the  erection  of  the  same 
building.  If  the  original  promise,  when 
made,  was  intended  to  induce  activities  and 
expenditures  by  the  beneficiary  in  pursuance 
of  the  purpose  of  its  organization,  and  if 
such  activities  and  such  expenditures  were 
induced  thereby,  even  in  part,  it  is  a  suffi- 
cient consideration.  In  either  case,  it  is  not 
necessary  that  such  promise  be  the  sole  in- 
ducement either  to  additional  contributions 
by  other  contributors,  or  to  burdensome 
activities  and  substantial  expenditures  by 
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the  beneficiary  and  its  appropriate  officers. 
It  is  not  indispensable  that  direct  evidence 
be  had  that  such  activities  and  expendi- 
tures or  additional  contributions  were  thiu 
induced,  or  that  such  inducement  was  within 
the  contemplation  of  the  parties.  If  these 
facts  can  be  found  by  fair  inference  from 
all  the  circumstances  in  evidence,  it  is  suffi- 
cient at  least  to  make  a  jury  question. 

Such  an  institution  as  the  beneficiary 
herein  is  necessarily  supported  by  the  co- 
operation of  many  people  who  have  a  com- 
mon and  unselfish  interest  in  its  success. 
Ordinarily,  one  man  could  not  carry  the 
load  alone.  Co-operation  is  usually  within 
the  contemplation  of  each  contributor.  His 
gift  would  become  mere  wa9te  if  it  must 
stand  alone.  A  contribution,  therefore,  may 
be  in  the  nature  of  a  response  to  a  previous 
contribution  by  another,  or  it  may  be  in 
the  nature  of  an  invitation  to  future  con- 
tributions by  others,  or  it  may  partake  of 
the  nature  of  both.  All  this  may  be^me 
a  question  of  fact  in  a  particular  case.  It 
would  be  manifestly  unjust  to  permit  a 
promisor  of  a  contribution  to  withdraw  his 
promise  after  it  had  served  the  function  of 
inducing  other  contributors  to  incur  obli- 
gations to  the  same  beneficiary  and  for  the 
same  general  purpose.  We  think  that  notea 
of  this  kind  rest  upon  a  somewhat  different 
foundation  from  a  note  executed  in  a  trani- 
action,  in  contemplation  of  a  pecuniary 
benefit  to  the  maker  or  to  some  other  per- 
son selected  by  him,  other  than  the  payee. 
Such  notes  are  frequently,  if  not  usually, 
executed,  not  as  evidence  of  a  promise  to 
make  a  future  gift,  but  for  the  specific  pur- 
pose of  creating  a  present  asset  for  its  bene- 
ficiary. A  very  substantial  part  of  the 
assets  of  such  institutions  exist  in  this 
form.  To  lightly  withhold  judicial  sanction 
from  such  obligations  would  be  to  destroy 
millions  of  assets  of  the  most  beneficent 
institutions  in  our  land,  and  to  render  such 
institutions  helpless  to  carry  out  the  pur- 
pose of  their  organization.  Unfortunately, 
authorities  are  in  conflict  at  this  point,  and 
some  courts  have  applied  a  very  narrow  rule 
to  ihis  class  of  obligations.  We  think  the 
trend  of  modem  judicial  opinion  is  in  the 
other  direction.  Various  phases  of  the  ques- 
tion have  been  before  this  court  in  the 
following  cases.  Simpson  Centenary  Col1<7^ 
V.  Bryan,  50  Iowa,  2»3;  University  of  !>« 
Moines  v.  Livingston,  65  Iowa,  202,  21  N. 
W.  664;  United  Presby.  Church  v.  Baird,  60 
Iowa,  237, 14  N.  W.  303;  Simpson  Centenary 
College  V.  Tuttle,  71  Iowa,  596,  83  N.  W. 
74;  First  M.  E.  Church  v.  Donpell,  110  Iowa, 
6,  46  L.RA.  868,  81  N.  W.  171;  King  v.  Ca^ 
roll,  129  Iowa,  364,  106  N.  W.  705. 

In  all  the  foregoing  cases  save  one,  the 
sufficiency    of    the   consideration   was  los* 
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tained.  The  exception  was  Simpson  Cente- 
nary College  V.  Tuttle,  71  Iowa,  696,  33  N. 
W.  74.  That  case  turned  upon  the  correct- 
ness of  a  ruling  on  demurrer.  The  ruling 
of  the  trial  court  was  sustained.  To  such 
holding,  however,  the  following  saving  para- 
graph was  added:  "To  this  doctrine,  how- 
ever, there  must  be  added  the  qualification 
that  the  benefits  to  be  derived  from  found- 
ing a  school,  church,  or  other  institution 
of  similar  character,  may  furnish  a  good 
consideration  for  a  promise.  It  must  also 
be  remembered,  in  the  case  before  us,  that 
such  consideration  is  not  advanced  by  plain- 
tiff, and  the  only  reference  to  its  existence 
is  contained  in  the  paragraphs  of  the  an- 
swer assailed  by  the  demurrer;  the  other 
paragraph  setting  up  a  total  want  of  con- 
Hideration."  The  discussion  in  each  of  the 
above-cited  cases  is  somewhat  cautious,  and 
is  confined  strictly  to  the  particular  ques- 
tion therein  involved. 

A  case  somewhat  similar  to  the  case  at 
bar  was  considered  by  the  supreme  court  of 
Ohio  in  Irwin  .v.  Lombard  University  (Irwin 
V.  Webster)  66  Ohio  St.  9,  36  L.R.A.  239, 
60  Am.  St.  Rep.  727,  46  N.  E.  63.*  We  quote 
from  the  opinion.  "It  is  equally  apparent 
that,  prompted  by  the  promises  and  gifts 
of  Gilpin  and  others,  'responsibility  has  been 
undertaken'  by  the  university.  It  did  not 
abandon,  the  educational  enterprise  which 
these  donors  and  promisors  were  desirous 
of  promoting.  Whether  the  object  of  the 
promisors  was  to  secure  the  opportunity  of 
educating  their  own  children  under  such  in- 
fluences as  they  desired,  or  more  generally 
to  contribute  to  the  public  welfare  by  in- 
creasing the  facilities  for  higher  education, 
it  has  been  accomplished.  It  has  been  ac- 
complished by  the  expenditure  of  money 
and  the  incurring  of  obligations  in  reliance 
upon  their  promises  and  similar  promises 
from  others.  Institutions  of  this  character 
are  incorporated  by  public  authority  for 
defined  purposes.  Money  recovered  by  them 
on  promises  of  this  character  cannot  be  used 
for  the  personal  and  private  ends  of  an 
individual,  but  must  be  used  for  the  pur- 
poses defined.  To  this  use  the  university 
is  restricted,  not  only  by  the  law  of  its 
being,  but  as  well  by  the  obligations  aris- 
ing from  its  acceptance  of  the  promise.  A 
promise  to  give  money  to  one,  to  be  used 
by  him  according  to  his  inclination  and  for 
his  personal  ends,  is  prompted  only  by  mo- 
tive. But  a  promise  to  pay  money  to  such 
an  institution,  to  be  used  for  such  defined 
and  public  purposes,  rests  upon  considera- 
tion. The  general  course  of  decisions  is  fa- 
vorable to  the  binding  obligation  of  such 
promises.  They  have  been  influenced  not 
only  by  such  reasons  as  those  already 
stated,  but  in  some  cases,  at  least,  by  state 
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policy  as  indicated  by  constitutional  and 
statutory  provisions.  The  policy  of  this 
state,  as  so  indicated,  is  promotive  of  edu- 
cation, religion,  and  philanthropy.  In  addi- 
tion to  the  declarations  of  the  Constitution 
upon  the  subject,  the  policy  of  the  state 
is  indicated  by  numerous  legislative  enact- 
ments providing  for  the  incorporation  of 
colleges,  churches,  and  other  institutions  of 
philanthropy,  which  are  intended  to  be  per- 
petual, and  which,  not  only  for  their  estab- 
lishment, but  for  their  perpetual  mainte- 
nance, are  authorized  to  receive  contributions 
from  those  who  are  in  sympathy  with  their 
purposes  and  methods, — the  only  source 
from  which,  in  view  of  their  nature,  their 
support  can  be  derived.  Looking  to  the 
plainly  declared  purpose  of  the  lawmaking 
department,  promises  made  with  a  view  to 
discharging  the  debts  of  such  institutions, 
to  providing  the  means  for  the  employment 
of  teachers,  to  establish  endowment  funds 
to  give  them  greater  stability  and  efficiency, 
and  whatever  may  be  necessary  or  helpful 
to  accomplish  their  purposes  or  secure  their 
permanency,  must  be  held  valid.  A  view 
which  omits  considerations  of  this  character 
is  too  narrow  to  be  technically  correct.  It 
is  not  contemplated  by  the  parties,  nor  is 
it  required  by  the  law,  that  in  cases  of  this 
character  the  institution  shall  have  done  a 
particular  thing  in  reliance  upon  a  partic- 
ular promise.  Not  only  do  the  law  and 
the  parties  contemplate  the  permanency  of 
the  institution,  but  all  promisors  under- 
stand that  the  proceeds  of  their  promises 
will  be  mingled  with  prior  and  subsequent 
donations,  and  together  constitute  the  finan- 
cial support  of  the  enterprise.  The  cases 
must  be  rare  indeed  in  which  such  contribu- 
tions or  promises  would  be  made  if  others 
had  not  been  made  before,  and  rarer  still 
in  which  they  would  be  made  but  for  the 
belief  that  others  will  be  made  afterwards. 
The  requirements  of  the  law  are  satisfied, 
the  objects  of  the  parties  secured,  and  the 
perpetration  of  frauds  prevented,  by  the 
conclusion  that  the  consideration  for  the 
promise  in  question  is  the  accomplishment, 
through  the  university,  of  the  purposes  for 
which  it  was  incorporated,  and  in  whose  aid 
the  promise  was  made.  The  defense  proper- 
ly failed  because  there  was  neither  allega- 
tion nor  proof  of  abandonment  of  those 
purposes.  .  .  .  Indeed,  the  validity  of 
such  promises  is  supported  by  all  the  cases 
in  which  it  has  been  held  that  subscriptions 
for  public  purposes  of  such  a  nature  are 
enforceable.  For  the  law,  regarding  the 
substance  rather  than  the  form,  permits  no 
distinction  because  of  the  promises  being 
in  one  instrument  or  several  instruments. 
And  the  mutuality  of  the  interests  of  the 
several  promisors  is  not  to  be  determined 
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as  a  matter  of  time  from  the  dates  of  their 
promiseSi  but  from  the  continuity  and  per- 
petuity of  the  object  to  be  accomplished." 
This  case  was  followed  by  the  supreme 
court  of  Minnesota  in  the  case  of  Albert 
Lea  College  y.  Brown,  88  Minn.  524,  60 
L.RA.  870,  93  N.  W.  672.  We  quote  from 
the  opinion  of  that  court:  "One  of  the  first 
cases  to  depart  from  the  earlier  decisions, 
which  held  strictly  to  the  necessity  of  a 
pecuniary  consideration  moving  to  the  prom- 
isor, is  Collier  v.  Baptist  Edu.  Soc.  8  B.  Mon. 
68.  In  that  case  a  promissory  note  was 
given,  whereby  the  maker  promised  and 
agreed  to  pay  the  Kentucky  Baptist  Edu- 
cational Society  the  sum  of  $250,  to  further 
the  InterestB  and  aid  in  the  payment  of  the 
expenses  of  its  management.  The  maker 
refused  to  pay  the  note  when  due,  and  an 
action  was  brought  against  him  to  recover 
thereon.  There  was  no  pecuniary  considera- 
tion moving  to  him,  nor  does  it  appear  that 
the  society  to  which  it  was  given  ever  in- 
curred any  debts  or  obligations  upon  the 
strength  of  it;  but  the  court  held  the  maker 
of  the  note  liable,  on  the  ground  that,  as 
the  charter  of  the  society  authorized  it  to 
accept  and  receive  such  donations  and  gifts, 
and  it  was  required,  under  the  law,  to  carry 
out  the  directions  of  donors,  a  sufficient 
consideration  was  shown.  A  well-considered 
case  (also  a  departure  from  the  old  rule) 
is  Troy  Conference  Academy  v.  Nelson,  24 
Vt.  189.  In  that  case  defendant,  with 
others,  signed  a  subscription  paper,  thereby 
promising  to  pay  to  the  trustees  of  the 
academy  the  sum  of  $100  for  the  purpose 
of  enabling  them  to  pay  its  debts,  pro- 
vided the  sum  of  $20,000  was  subscribed  for 
the  same  purpose  by  a  certain  date.  This 
amount  was  fully  subscribed.  Defendant 
paid  one  half  of  his  subscription,  but  re- 
fused to  pay  the  balance.  The  court  held 
that  the  obligations  imposed  upon  and  as- 
sumed by  the  trustees  of  the  academy,  to 
make  application  of  the  money  as  directed 
by  the  subscribers  to  the  fund,  so  consum- 
mated the  contract  that  defendant  could  not 
avoid  payment  on  the  ground  that  there 
was  no  consideration  for  his  promise,  and 
that,  whether  the  relation  each  subscriber 
bore  to  the  other,  or  the  relation  each  bore 
to  the  academy  itself,  be  considered,  defend- 
ant was  estopped  from  denying  the  obli- 
gation of  the  contract.  It  will  be  observed 
in  that  case  that  the  executory  promise  of 
defendant  was  for  the  purpose  of  raising  a 
fund  to  discharge  a  past-due  indebtedness 
of  the  academy,  and  nothing  appears  to 
have  been  done  by  the  officers  in  reliance 
on  the  promise.  In  the  case  of  Amherst 
Academy  v.  Cowls,  6  Pick.  427,  17  Am.  Dec. 
887,  the  court  held  a  promissory  note  by 
defendant,  by  which  he  agreed  to  pay  plain- 
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tiff,  an  educational  institution,  a  sum  of 
money  to  further  its  objects  and  purposes, 
— war.,  to  educate  indigent  young  men  of 
promising  talents  and  hopeful  piety, — valid 
and  enforceable,  though  it  does  not  appear 
that  any  particular  obligations  were  con- 
tracted by  the  officers  of  the  institution  on 
the  faith  of  the  promise.  The  court  said: 
'Was  there  a  consideration  for  this  note? 
.  .  .  In  one  sense  there  was  not, — that 
is,  the  promisor  had  received  nothing  at  the 
time  from  the  payees  which  was  of  pecu- 
niary value;  but  it  was  sufficient  to  create 
a  consideration,  that  the  other  party,  the 
payee,  should  have  assumed  an  obligation 
in  consequence  of  receiving  the  note,  which 
he  was  compellable,  either  at  law  or  equity, 
to  perform,  unless  the  promisor  should  be 
able  to  show,  when  sued,  that  the  payee  had 
refused,  or  was  unable  or  had  unreasonably 
neglected  to  perform  the  engagement  on  his 
part,  in  which  case  a  defense  might  be 
raised  on  the  ground  of  a  failure  of  con- 
sideration.' ...  In  the  case  at  bar  the 
trustees,  upon  the  delivery  of  the  note  to 
them,  expressly  accepted  the  same,  and 
thereby  assumed  the  obligations  imposed  by 
the  terms  of  the  promise;  and  upon  the 
strength  of  this  promise,  and  others,  were 
enabled  to  continue  the  purposes  of  the  col- 
lege, when,  without  it,  it  would  have  been 
necessary  that  they  suspend  operations  and 
dissolve  the  corporation.  As  already  stated, 
plaintiff  was  incorporated  as  an  educational 
institution,  and  depended  for  its  support, 
and  to  enable  it  to  carry  out  its  purposes, 
upon  donations  of  philanthropists  and  other 
charitably  disposed  persons.  Such  institu- 
tions are  expressly  authorized,  under  the 
provisions  of  the  statute  under  which  plain- 
tiff was  incorporated,  to  accept  and  receive 
such  donations,  and  may  be  compelled  and 
required  by  the  courts  to  carry  out  faith- 
fully the  purposes  of  a  particular  donation. 
Money  contributed  to  it  for  the  purpose  of 
an  endowment  fund  may  not  be  diverted 
from  that  purpose,  and  its  application  may 
be  compelled  by  proper  judicial  proceedings. 
Many  of  the  colleges  of  the  present  day 
depend  almost  wholly  upon  voluntary  con- 
tributions for  their  support,  and  philanthro- 
pists who  contribute  thereto  are  impelled 
to  do  BO  by  their  sentiments  of  charity, 
benevolence,  and  good  will;  and  the  oppor- 
tunity amply  repays  the  outlay,  and  to 
them  is  far  greater  than  any  considerations 
of  a  pecuniary  nature." 

None  of  our  own  previous  cases  are  de- 
cisive of  the  case  at  bar.  In  the  conflict  of 
authority,  we  think  the  foregoing  presents 
the  sounder  and  perhaps  the  more  modem 
view.  Such  view  has  also  the  merit  that 
it  is  direct  and  practical,  in  that  it  gives 
legal  sanction  to  the  voluntary  conduct  and 
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manifest  purpose  of  the  parties  to  the  notes. 
The  purpose  to  be  thus  sub^served  has  the 
sanction  of  the  law  in  a  specific  and  statu- 
tory sense,  and  there  is  no  apparent  reason 
of  public  policy  why  the  consideration  of 
such  notes  should  be  lightly  impeached,  or 
should  be  determined  by  artificial  tests  for- 
eign to  the  purpose  of  the  parties.  Of  course, 
if  fraud  or  deceit  or  undue  influence  or 
breach  of  obligation  were  charged,  the  fact 
that  the  consideration  was  wholly  altruistic 
would  be  a  circumstance  proper  to  be  con- 
sidered, and  would  be  available  to  the  de- 
fendant as  such.  In  the  case  at  bar,  there 
was  evidence  that,  in  reliance  on  these  notes 
and  others,  the  beneficiary  enlarged  its  plans 
and  increased  its  work  and  inciu*red  added 
expenditures  therefor,  all  of  which  was  done 
within  the  scope  of  its  corporate  purpose. 
We  think  such  evidence  tended  to  show  con- 
sideration. 

2.  It  is  urged  by  the  appellant  that  it 
incurred  expenses  in  the  form  of  commis- 
sions in  obtaining  these  very  contributions 
from  Mr.  Murphy.  It  contends  that  these 
very  expenditures  for  commissions  are  a 
sufficient  consideration  to  support  the  notes. 
The  suggestion  is  quite  abhorrent,  and  we 
know  of  no  legal  principle  to  justify  it. 
Such  an  expenditure  cannot  be  deemed  a 
consideration.  Such  an  expenditure  is  es- 
sentially different  in  its  nature  and  in  its 
equity  from  expenditures  and  obligations  in- 
curred in  carrying  on  the  enterprise  for 
which  the  institution  was  organized,  in  re- 
liance upon  the  promise  in  question. 

3.  Some  rulings  on  the  admission  of  testi- 
mony are  presented  for  our  consideration. 
It  appears  that  in  October,  1907,  one  George 
Baylor  subscribed  $1,000  to  a  fund  on  con- 
dition that  $100,000  be  subscribed  within 
three  years  from  date.  In  October,  1910, 
the  president  of  the  university  wrote  a  let- 
ter to  Curtis  Baylor,  son  of  George  Baylor, 
who  was  then  deceased,  asking  for  an  exten- 
sion of  time  of  such  condition.  This  letter 
contained  a  list  of  contributions  to  date,  in- 
cluding contributions  of  Mr.  Murphy,  show- 
ing a  total  of  $89,000.  In  reply  thereto, 
Baylor  wrote  a  letter  consenting  to  an  ex- 
tension of  time  for  two  years.  The  first 
letter  was  received  in  evidence.  The  reply 
thereto  by  Baylor  was  rejected,  on  the 
ground  that  Murphy  had  no  knowledge 
thereof.  The  ground  of  the  ruling  was  too 
narrow.  Murphy  knew  and  consented  that 
the  publication  of  his  gift  might  be  made 
in  the  interest  of  the  university.  The  ac- 
tion of  the  president  was  within  the  scope 
of  such  consent,  and  the  letter  of  Baylor 
was  responsive  thereto.  It  was  not  material 
that  Murphy  should  know  the  particular  de- 
tails of  the  publications  or  of  tiie  results.  It 
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in  suflicient  that  they  were  within  the  scope 
of  his  contemplation  and  consent. 

What  is  here  said  is  also  applicable  to 
the  refusal  of  the  court  to  permit  proof  of 
the  publication  of  Murphy's  contribution  in 
the  denominational  paper.  The  discussion 
also  will  apply  to  the  refusal  to  receive  the 
testimony  of  Peterson,  president  of  the 
board  of  trustees,  as  to  what  was  said  at  a 
board  meeting  in  relation  to  Murphy's  con- 
tribution. We  have  no  way  of  knowing 
whether  this  later  proposed  evidence  was 
material  or  not,  or  whether  it  might  have 
been  inadmissible  for  other  reasons  than 
those  urged.  The  record  does  not  disclose 
what  the  plaintiff  proposed  to  prove  there- 
by. The  ruling,  therefore,  does  not  present 
reversible  error.  In  view  of  a  new  trial, 
we  deem  it  proper  to  say  that  the  mere 
fact  that  the  discussion  was  had  in  the  ab- 
sence of  Murphy  is  not  a  valid  objection 
in  the  state  of  this  record. 

The  judgment  below  must  be  reversed,  and 
it  is  so  ordered. 

Weaver,  Ch.  J.,  and  IJadd  and  Preston, 

JJ.,  concur. 
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STATE  OF  IOWA,  Appt, 

V. 

LOUIS  J.  ROTH  et  aL 

(—  Iowa,  — ,  144  N.  W.  339.) 

Officer  —  removal  —  failure  to  stop 
Sunday  ball  playing. 

The  mayor  and  marshal  of  a  city  cannot 
be  removed  from  office  under  a  statute  au- 
thorizing removal  for  a  wilful  nonperform- 
ance of  duty,  because  they  refuse  to  stop 
professional  ball  playing  within  the  city 
limits  on  Sunday,  where  such  act  is  not  ex- 
pressly prohibited  by  the  statutes  or  ordi- 
nances, the  courts  have  never  ruled  upon  the 
question,  and  the  law  department  of  the 
city  informs  them  that  the  act  is  not  un- 
lawful. 

(December  18,  1913.) 

Note,  ^Officer:  removal  for  failure  to 
enforce  criminal  or  penal  law  or  ordl- 
nance. 

As  to  intentional  disregard  of  law  with- 
out corrupt  intent,  as  ground  for  removal 
of  officers,  see  note  to  State  ex  reL  Barker 
V.  Meek,  31  L.R.A.(N.S.)  6«6. 

As  to  removal  of  officers  for  drunkenness, 
see  note  to  State  ex  rel.  Cosson  T.  Baughn, 
post,  912. 

In  proceedings  to  remove  public  officers, 
wilful  neglect  to  perform  an  official  duty 
is  considered  to  be  something  more  than 
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APPEAL  hj  the  State  from  a  judgment 
of  the  District  Court  for  Linn  County 
in  defendants'  favor  in  a  suit  to  remove 
them  from  office.    Affirmed. 

Statement  by  Preston,  J.: 

Suit  brought  in  the  name  of  the  state,  at 
the  relation  of  seven  qualified  electors, 
for  the  removal  of  defendant  Roth  as  mayor 
of  the  city  of  Cedar  Rapids,  and  Carl  as 
marshal  or  eliief  of  police  of  that  city.  The 
trial  court  refused  to  remove  them,  and  the 
state  appeals. 

Messrs.  Geor^re  Cosson,  Attorney  Gen- 
eral,  G.   P.   Linville,   and  L.   M.  Krats, 

for  the  State: 

An   officer   cannot   excuse  his  neglect  of 


official  duties  under  the  claim  of  adverse 
legal  opinion.  He  is  bound  to  know  the 
law,  and  no  legal  opinion  can  change  or 
modify  the  dictates  of  the  law,  and  if  he 
refuses  to  perform  a  plain  and  specific  duty 
of  his  office,  he  is  deficient  in  duty,  and  no 
legal  advice  can  excuse  such  official  neglect. 

Hammond  v.  King,  137  Iowa,  548,  114  N. 
W.  1062;  State  v.  Clark,  102  Iowa,  685,  72 
N.  W.  296;  12  Qrc.  166;  Hoover  v.  State, 
59  Ala.  57;  State  v.  Foster,  22  R.  I.  163, 
50  L.RA.  339,  46  Atl.  833;  State  v.  Goode- 
now,  65  Me.  30,  1  Am.  Crim.  Rep.  42; 
Bishop,  Crim.   Law,   §  294. 

The  defendants,  in  their  refusal  to  per- 
form the  duties  of  their  respective  offices, 
acted  both  purposely  and  deliberately,  and 
the  refusal  was  therefore  wilful. 


oversight  or  carelessness,  or  a  merely  volun- 
tarv  neglect;  it  must  be  prompted  by  some 
evil  intent  or  legal  malice,  or  the  officer 
must  be  without  sufficient  ground  for  be- 
lieving himself  justified  in  the  course  pur- 
sued. State  ex  rel.  Thompson  v.  Donahue, 
91  Neb.  311,  135  N.  W.  1030,  Ann.  Caa. 
191 3D,  18. 

Proceedings  to  remove  public  officers  are 
highly  penal  in  their  nature,  and  while  it 
is  generally  held  not  to  be  necessary  that 
the  charges  should  be  proved  beyond  a  rea- 
sonable doubt,  still  it  is  universally  con- 
sidered that  the  evidence  supporting  the 
char^jes  must  be  clear  and  satisfactory. 
Ibid. 

Under  a  constitutional  provision  that  any 
officer 'may  be  removed  by  the  governor  with 
the  advice  of  the  council  on  the  address 
of  both  branches  of  the  legislature,  but  that 
before  such  address  shall  pass  either  house, 
the  causes  of  removal  shall  be  stated  and 
entered  on  journal  of  the  house  in  which 
it  originated,  the  assignment  of  cause  is 
one  of  the  jurisdictional  facts,  and  accord- 
ingly the  causes  assigned  must  be  legal; 
they  can  be  neither  trivial  nor  capricious; 
they  must  be  such  as  specially  relate  to  and 
affect  the  administration  of  the  office,  and 
must  be  restricted  to  something  of  a  sub- 
stantial nature  directly  affecting  the  rights 
and  interests  of  the  public;  they  must  be 
causes  attaching  to  the  qualifications  of  the 
officer  or  his  performance  of  his  duties, 
showing  that  he  is  not  a  fit  or  proper  per- 
son to  hold  the  office.  Moulton  v.  Scully, 
—  Me.  — ,  89  Atl.  944. 

Under  such  a  definition  of  legal  causes, 
where  a  statute  expressly  requires  of  a  sher- 
iff and  his  deputies  the  performance  of  cer- 
tain duties  with  regard  to  the  enforcement 
of  the  liquor  law,  and  further  provides  that 
any  sheriff  who  shall  wilfully  or  corruptly 
refuse  or  neglect  to  perform  any  of  the 
duties  thus  required  shall  be  punished  by 
a  fine  of  $1,000  or  by  imprisonment  not  ex- 
ceeding one  year,  an  address  directed  against 
a  sheriff  and  following  the  language  of  the 
statute  defining  his  duties,  charging  him 
with  wilfully  or  corruptly  refusing  or  neg- 
lecting to  perform  the  duties  required  of 
60  L.R.A.(N.S.) 


him  by  such  statute,  "and  particularly  his 
duties  as  said  sheriff  in  enforcement  of  the 
law  against  the  illegal  sale  of  intoxicating 
liquors  and  the  keeping  of  drinking  houses 
and  tippling  shops,"'  contains  a  statement 
of  legal  causes  within  the  contemplation  of 
the  constitutional  requirements.  The  court 
says:  "The  only  offense  specified  in  this 
statute  is  a  failure  to  act  as  the  section 
commands;  is  a  single,  continuing,  habitual 
offense;  purely  statutory;  malum  prohi- 
bitum; unknown  to  the  common  law;  em- 
braces a  single  charge,  nonfeasance;  and 
neither  concerns  nor  is  concerned  with  any 
other  provision  of  the  statute."  *'Under 
the  statute  cited  there  can  be  no  question 
that  nonfeasance  specially  relates  to  and 
affects  the  administration  of  the  office  of 
sheriff,  and  is  of  a  substantial  nature,  di- 
rectly affecting  the  rights  and  interests  of 
the  public;  and  as  such  nonfeasance  is  pun- 
ishable by  fine  or  imprisonment,  it  mani- 
festly constitutes  a  charge  of  unfitness  to 
hold  office."  And  upon  proper  proof  of  the 
charge  the  sheriff  is  properly  removed.   Ibid. 

In  People  ex  rel.  Eggers  v.  Bingham,  121 
App.  Div.  593,  106  N.  Y.  Supp.  330,  af- 
firmed without  opinion  in  190  N.  Y.  566, 
83  N.  E.  1129,  while  it  was  held  to  be  no 
excuse  for  failure  to  prosecute  the  keeper 
of  a  disorderly  house,  that  a  police  officer 
was  requested  by  the  secretary  of  the  police 
commission  not  to  take  any  action,  yet  dis- 
missal of  the  officer  from  the  force  under 
those  circumstances  was  considered  too 
severe  a  punishment  in  view  of  his  past 
record  as  an  officer,  the  evidence  showing 
that  he  had  been  a  member  of  the  force  for 
fourteen  years,  and  only  about  a  month 
before  this  occurrence  had  received  honor- 
able mention  from  the  commissioner  for  "ex- 
ceptional zeal  in  fidelity,  integrity,  and 
marked  good  result  of  police  service."  He 
had  just  before  that  time  raided  this  same 
house;  he  had  applied  for  hundreds  of  war- 
rants, and  caused  hundreds  of  raids  to  be 
made,  as  the  uncontradicted  affirmance  of 
his  petition  showed. 

And  in  State  ex  rel.  Thompson  y.  Dona- 
hue, supra,  where  an  application  in  quo 
warranto  was  brought  to  oust  the  chief  of 
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State  V.  Teeters,  97  Iowa.  458,  66  N.  W. 
764;  State  v.  Clark,  102  Iowa.  685,  72  N. 
W.  296;  State  v.  Lightfoot,  107  Iowa,  344, 
78  N.  W.  41,  11  Am.  Crim.  Rep.  588. 

Messrs.  William  Chamberlain  and  O. 
F.  linberger,  for  appellees. 

The  act  is,  from  its  very  nature  and  the 
fact  that  prosecutions  under  it  are  placed 
in  the  hands  of  the  above-named  officials, 
highly  penal.  It  establishes  a  penalty, 
namely,  removal  from  office  and  the  ensuing 
disgrace  and  public  odium  which  attaches 
thereto. 

36  Cyc.  1180;  State  ex  rel.  Kirby  v.  Hen- 
derson, 145  Iowa,  657,  124  N.  W.  767,  Ann. 
Cas.  1912A,  1286;  State  ex  rel.  Gebrink  v. 
Hospers,  147  Iowa,  712,  126  N.  W.  818,  Ann. 
Cas.  1912B,  754. 


The  word  "wilfully"  as  used  in  the  act 
means  intentionally,  deliberately,  with  a 
bad  or  evil  purpose,  contrary  to  a  known 
duty,  or  without  authority. 

Parker  v.  Parker,  102  Iowa,  500,  71  N. 
W.  421;  State  v.  Savre,  129  Iowa,  122,  3 
L.R.A.(N.S.)  456,  113  Am.  St.  Rep.  452, 
105  N.  W.  387;  Werner  v.  Flies,  91  Iowa, 
146,  59  N.  W.  18;  Felton  v.  United  States, 
96  U.  S.  699,  702,  24  L.  ed.  875,  876;  Evans 
V.  United  States,  153  U.  S.  584,  594,  38  L. 
ed.  830,  834,  14  Sup.  Ct.  Rep.  934,  9  Am. 
Crim.  Rep.  668;  Potter  v.  United  States,  155 
U.  S.  438,  446,  39  L.  ed.  214,  217,  15  Sup. 
Ct.  Rep.  144. 

The  fact  that  the  defendants,  as  city  offi- 
cials, relied  upon  the  advice  of  the  lawful 
city  attorneys,  is  a  defense  to  the  charge 


police  of  a  city  for  failure  to  enforce  cer- 
tain laws  and  ordinances  concerning  the 
sale  of  liquor,  gambling,  and  houses  of  pros- 
titution, and  the  evidence  abundantly 
showed  that  in  all  these  respects  the  law 
had  been  openly,  notoriously,  and  continu- 
ously violated  in  that  city,  since  it  appears 
that  the  board  of  lire  and  police  commis- 
Bioners  had  the  power  of  appointment  and 
removal  of  the  chief  of  police,  and  that  in 
enforcing  the  law,  or  failing  to  enforce  it, 
he  was  simply  acting  under,  and  following 
the  policy  and  instructions  of,  his  superiors, 
it  was  held  that  he  was  not  removable  for 
wilfully  failing,  neglecting,  or  refusing  to 
enforce  the  law. 

But  under  similar  circumstances  fire  and 
police  commissioners  of  such  a  city,  who 
personally  know  that  the  liquor  law  is  being 
violated,  and  who  make  no  real  effort  either 
by  themselves  or  through  the  police  depart- 
ment to  enforce  the  law  or  to  punish  those 
guilty  of  violating  the  same,  are  guilty  of 
wilfully  refusing  and  neglecting  to  perform 
their  duties,  and  are  subject  to  removal. 
State  ex  rel.  Martin  v.  Rvan,  92  Neb.  636, 
189  N.  W.  236,  Ann.  Ca8.*^1914A,  224. 

Under  a  statute  making  it  a  misdemeanor 
for  a  police  officer  to  refuse  or  neglect  to 
prosecute  for  illicit  gambling,  an  accusation 
charging  a  chief  of  police  with  knowing 
that  unlawful  gambling  was  being  carried 
on  in  the  city,  and  refusing  and  failing  to 
prosecute  the  offenses,  sufficiently  charges  a 
crime  in  his  official  capacity  which  consti- 
tutes a  wilful  misconduct  in  office,  within 
the  meaning  of  another  statute  making  such 
an  offense  a  ground  for  his  removal.  Coffey 
V.  Superior  Ct.  147  Cal.  626,  82  Pac.  75. 

And  in  Larue  v.  Davies,  8  Cal.  App.  750, 
97  Pac.  903, — ^proceedings  under  the  Penal 
Code  for  removal  of  the  constable  for  wil- 
ful neglect  to  preserve  the  peace, — it  was 
held  that  the  tacts  were  sufficient  to  con- 
stitute a  cause  of  action  where  a  written 
accusation  signed  and  verified  set  forth  that 
on  a  certain  date  at  a  certain  place,  "a 
large  number  of  persons  on  the  streets  of 
said  town  did  then  and  there  wilfully  and 
unlawfully  disturb  the  peace  of  said  neigh- 
borhood and  of  said  plaintiff,  by  threaten- 
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ing,  traducing,  quarreling,  and  fighting  with 
one  another;  and  did  then  and  there  use 
vulgar,  profane,  and  indecent  language  that 
was  heard  by  all  paasers-by  on  said  streets; 
that  said  defendant  was  present  and  a  wit- 
ness to  all  and  each  of  said  acts,  .  .  . 
and  did  wilfully,  knowingly,  and  unlawfully 
refuse  and  neglect  to  preserve  the  peace» 
or  to  make  any  effort  to  prevent  the  same; 
that  said  defendant  had  full  power,  author- 
ity, and  ability  to  do  and  perform  pU  and 
each  of  the  things  herein  alleged  to  have 
been  refused  and  neglected  to  be  done  by 
him." 

Where  it  appears  that  a  police  justice  re- 
peatedly refuses  to  perform  his  duties  as 
such,  and  to  hold  prisoners  when  the  charges 
are  proved  against  them,  but  actually  en- 
courages disorder  and  perverts  justice,  he 
should  be  removed.  Re  Quigley,  66  N.  Y. 
S.  R.  224,  32  N.  Y.  Supp.  828. 

Evidence  that  a  justice  of  the  peace  at- 
tended a  prize  fight  at  a  hotel  and  prevented 
the  arrest  of  the  guilty  parties,  ordering 
the  wild,  lawless  crowd  to  be  let  out  of  the 
ring  upon  the  constable's  party;  that  he 
associated  with  gamblers  and  refused  to 
stop  their  illegal  gambling,  and  that  he  was 
a  frequent  visitor  at  other  places  of  disorder, 
being  intimate  with  a  class  of  persons 
called  "coppers,**  whose  function  was  to 
watch  out  and  inform  gamblers  of  the  ap- 
proach of  the  officers,  is  sufficient  to  justify 
his  removal.  Re  Carpenter,  66  Hun,  631, 
50  N.  Y.  S.  R.  631,  21  N.  Y.  Supp.  361. 

And  in  Re  Whyard,  121  App.  Div.  917, 
106  N.  Y.  Supp.  400,  removal  of  the  justice 
of  the  peace  was  held  justifiable,  one  of  the 
charges  of  misconduct  being  that  persons 
brought  before  him  charged  with  offenses 
were,  after  examination,  almost  invariably 
discharged  without  a  conviction,  it  being 
considered  hardly  possible  that  out  of  the 
large  number  of  persons  arrested  the  ma- 
jority of  arrests  were  without  justification. 

A  mayor  who  fails  to  give  the  county  at- 
torney notice  of  known  violations  of  the 
liquor  law,  and  who  makes  no  bona  fide 
attempts  to  enforce  the  law,  but  consents 
to  and  sanctions  a  system  of  imposing  fines 
upon  the  violators  of  the  law  as  a  means  of 
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of  wilful  refusal  to  perform  the  duties  of 
the  office,  as  the  fact  that  they  sought  and 
relied  upon  the  advice  of  counsel  necessarily 
negatives  any  charge  or  allegation  of 
wrongful  intent,  bad  faith,  evil  purpose,  etc 
Werner  v.  Flies,  91  Iowa,  146,  50  N.  W. 
18;  State  v.  Savre,  129  Iowa,  122,  8  L.RJI1. 
(N.S.)  455,  113  Am.  St.  Rep.  452,  105  N.  W. 
387;  Hammond  v.  King,  137  Iowa,  548,  114 
N.  W.  1062;  1  Wharton,  Grim.  Law,  113; 
12  Cyc.  166. 

Preston,  J.,  delivered  the  opinion  of  the 
court : 

No  objection  is  made  to  the  joinder  of 
the  two  defendants  in  one  action.  It  ap- 
pears that  in  the  spring  of  1913  there  was 
more  or  less  agitation  over  the  question  of 
Sunday  baseball  in  the  city  of  Cedar  Rapids. 
About  March  28,  1913,  and,  as  we  under- 
stand it,  before  the  league  season  opened, 
a  petition  signed  by  about  fifty  men  and 


women  was  presented  to  the  mayor  and 
commissioners  of  Cedar  Rapids.  It  ia  aa 
follows,  omitting  signatures: 

To  the  Hon.  Mayor  and  City  Commission- 
ers: 
We,  the  undersigned  residents,  citizens, 
and  property  owners  of  the  city  of  Cedar 
Rapids,  hereby  respectfully  request  your 
honorable  body  to  prevent  the  playing  of 
baseball  within  the  city  limits  of  the  city 
of  Cedar  Rapids  on  Sundays,  on  the  ground 
that  the  playing  of  ball  on  Sunday,  or  the 
Sabbath,  is  a  violation  of  the  law,  and  also 
on  the  grounds  that  the  playing  of  ball 
on  Sunday  causes  a  disturbance  of  the  peace, 
and  constitutes  a  nuisance  by  reason  of 
noise,  and,  further,  because  it  is  detrimental 
to  property  in  the  neighborhood  in  which 
such  game  is  played  upon  the  Sabbath  day. 
We,  the  undersigned,  therefore  respectfully 
ask  your  honorable  body  to  take  such  steps 


obtaining  public  revenue  for  the  city  from 
the  liauor  traffic,  is  properly  removed  from 
office  tor  neglect  of  official  duty.  State  ex 
rel.  Jackson  v.  Wilcox,  78  Kan.  697,  19 
L.R.A.(N.S.)  224,  130  Am.  St.  Rep.  385,  97 
Pac.  372. 

But  where  the  legislature  has  not  pro- 
vided for  the  forfeiture  of  office  for  miscon- 
duct, independent  of  any  criminal  prosecu- 
tion for  the  same,  but  has  provided  simply 
that  the  forfeiture  shall  follow  such  crimi- 
nal prosecution,  conviction,  and  sentence, 
the  forfeiture  cannot  come  before  the  crimi- 
nal prosecution.  Therefore,  where,  no  previ- 
ous action  has  been  taken  with  regard  to 
the  neglect  or  refusal  of  a  mayor  to  enforce 
the  liquor  laws  and  ordinances  in  force  in 
his  city,  such  act  or  omissions  of  themselves 
not  creating  the  forfeiture,  in  the  absence 
of  his  conviction  for  such  act  or  omissions, 
the  court  has  no  power  to  oust  him  in 
original  quo  warranto  proceedings.  State 
ex  reL  Vance  y.  Wilson,  30  Kan.  661,  2  Pao. 
828. 

So,  also,  an  indictment  against  a  mayor 
charging  that,  although  he  had  legal  in- 
formation that  a  certain  person  hsd  com- 
mitted an  offense,  he  unlawfully  failed  to 
proceed  against  him  as  required  by  law,  is 
insufficient;  it  should  charge  that  informa- 
tion of  such  person's  offense  had  been  given 
to  the  mayor  on  the  oath  of  some  person,  or 
that  he  had  personal  knowledge  of  it.  State 
V.  Graham,  38  Ark.  519,  4  Aul  Crim.  Rep. 
276. 

And  where,  upon  presentation  of  a  peti- 
tion to  a  mayor  requesting  him  to  prevent 
the  playing  of  professional  baseball  on  Sun- 
day within  the  city,  he  refers  the  matter 
to  the  legal  department  of  the  city  for  in- 
vestigation, and  upon  receiving  their  report 
that  the  playing  of  baseball  within  the  city 
constituted  no  violation  of  the  laws  of  the 
state  or  of  the  ordinances  of  such  city,  the 
mayor  declines  to  take  further  action  in 
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the  matter,  and  where  it  appears  that  the 
question  as  to  whether  Sunday  baseball  is 
contrary  to  the  statutes  or  ordinances  is  in 
doubt,  and  has  not  yet  been  settled  by  the 
courts,  such,  mayor  should  not  be  removed 
for  wilfully  neglecting  to  perform  the  duties 
of  his  office  and  to  enforce  the  laws  of  the 
state  and  the  ordinances  of  the  city.  The 
court  says  that  to  hold  that  he  should  be 
removed  for  such  cause  would  be  to  hold 
that  he  must  correctly  interpret  the  laws  in 
advance  of  decisions  by  the  court,  at  the 
peril  of  removal  if  he  fails  to  do  bo.  Stati 
V.  Roth. 

A  county  attorney  may  be  removed  from 
office  for  neglecting  and  refusing  to  enforce 
the  prohibitory  liquor  law  by  prosecuting 
its  violators.  State  ex  rel.  Johnston  v.  Fos- 
ter, 32  Kan.  14,  3  Pac.  534,  affirmed  in  112 
U.  8.  201,  28  L.  ed.  629,  6  Sup.  Ct.  Rep.  8, 
97. 

But  a  county  attorney  must  be  accorded 
a  reasonable  discretion  in  directing  the  busi- 
ness of  his  office,  and  some  scope  must  be 
conceded  to  him  for  the  exercise  of  his  best 
judgment  in  respect  to  many  matters  com- 
mitted to  his  charge,  even  including  the 
commencement  and  dismissal  of  cases;  the 
distinguishing  characteristics  of  every  of- 
ficial  act  must  be  genuine  good  faith;  and 
where  in  proceedings  to  remove  such  an  of- 
ficer upon  the  ground  of  his  failure  and 
neglect  to  enforce  the  liquor  laws,  the  state 
fails  to  show  by  a  preponderance  of  the  evi- 
dence that  he  actea  in  bad  faith,  he  should 
not  be  removed.  State  ex  rel.  Coleman  t. 
Trinkle,  70  Kan.  396,  78  Pac.  864. 

In  Re  Derry  Twp.  Dist.  1  Li^gtA  Gax.  59, 
removal  of  school  directors  for  a  refusal  to 
comply  with  the  law  and  build  a  new 
schooUiouse  was  refused,  where  it  was  shown 
that  at  that  time  the  expense  of  building 
was  very  grsat  and  the  township  was  deeply 
indebted.  J.  H.  B. 
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as  may  be  necessary  to  prevent  the  playing 
of  ball  OB  Sunday,  or  the  Sabbath,  for  the 
reasons  aforesaid. 

It  was  presented  at  a  meeting  of  the 
commissioners.  Mr.  L.  M.  Kratz  appeared 
as  their  attorney  at  the  meeting,  and  made 
an  argument  against  Sunday  baafiball.  The 
action  was  brought  by  him  as  attorney,  and 
the  trials  in  the  district  court  and  in  this 
court  have  been  conducted  by  him. 

The  action  was  commenced  May  14,  1013, 
and  it  is  alleged  in  the  petition,  among  other 
things,  that  each  of  said  officers,  defend- 
ants herein,  in  violation  of  the  oaths  of 
their  respective  offices,  and  in  disregard  of 
the  specific  duties  imposed  by  law  upon  such 
officers,  both  of  said  defendants,  have  neg- 
lected and  still  neglect,  have  refused  and 
still  refuse,  to  perform  the  duties  of  their 
respective  offices,  in  violation  of  the  laws 
of  the  state  of  Iowa  and  the  ordinances  of 
the  said  city  of  Cedar  Rapids,  in  the  fol- 
lowing specific  particulars,  to  wit:  The 
playing  of  professional  baseball  by  salaried 
players,  and  where  paid  admissions  were 
charged,  has  been  allowed  and  permitted  by 
said  public  officials,  with  their  full  knowl- 
edge and  consent,  within  the  limits  of  the 
said  city  of  Cedar  Rapids,  Linn  county, 
Iowa,  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  creating  a  breach  of 
the  peace,  disturbing  private  families,  and 
against  the  statutes  of  the  state  of  Iowa 
and  the  ordinances  of  the  city  of  Cedar 
Rapids,  and  against  the  peace  and  dignity 
of  the  state.  That  both  of  said  defendants 
have  wilfully  neglected  and  still  wilfully 
neglect  to  perform  the  specific  duties  of 
their  public  offices,  and  fail  and  neglect  to 
enforce  the  laws  of  the  state  and  the  ordi- 
nances of  said  city  against  such  violations 
of  the  law,  and  both  of  said  defendants 
have  refused,  although  specially  requested 
by  more  than  fifty  petitioners  and  residents 
of  said  county  and  dty,  who  are  most  af- 
fected and  disturbed  by  such  violations  of 
the  law,  and  still  refuse,  to  perform  the  said 
specific  duties  of  their  respective  offices  as 
peace  officers  of  the  state  of  Iowa  and  of 
said  city  of  Cedar  Rapids. 

Defendants  answered  separately.  Defend- 
ant Roth,  after  admitting  his  election,  and 
denying  the  charges  as  to  his  alleged  neglect 
of  duty,  says: 

"That  certain  persons,  among  others  one 
L.  M.  Kratz,  of  the  city  of  Cedar  Rapids, 
Iowa,  and  G.  F.  Wolff,  of  said  city,  did  call 
upon  this  answering  defendant  and  upon 
the  council  of  said  dty  of  Cedar  Rapids, 
Iowa,  and  demand  that  this  said  defendant 
and  the  city  council  inimediately  take  ac- 
tion to  suppress  the  playing  of  baseball 
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within  the  city  of  Cedar  Rapids  upon  Sun- 
day. That  thereafter,  and  in  pursuance  of 
the  demand  of  said  L.  M.  Kratz  and  others, 
including  some  of  the  complainants  herein, 
this  defendant  did  at  once  refer  the  mat- 
ter to  C.  F.  Luberger,  assistant  city  solicitor 
of  the  city  of  Cedar  Rapids,  Iowa,  one  of 
the  regularly  appointed  and  acting  legal 
officials  of  the  said  city,  who  has  charge  of 
all  prosecutions  arising  under  the  city  ordi- 
nances of  the  said  city,  and  of  all  matters 
pertaining  to  the  police  department  of  said 
city,  with  instructions  to  proceed  in  said 
matters  according  to  law,  and  to  commence 
prosecutions  therefor  if,  in  the  opinion  of 
said  C.  F.  Luberger,  assistant  city  solicitor, 
either  the  ordinances  of  the  city  of  Cedar 
Rapids,  Iowa,  or  the  statutes  of  the  state 
of  Iowa,  were  violated  by  the  playing  of 
Sunday  baseball  within  said  city.  Ihat 
the  said  C.  F.  Luberger  did  thereupon  make 
a  complete  and  thorough  investigation  of 
the  said  statutes  of  the  state  of  Iowa  and 
the  ordinances  of  said  city  in  reference  to 
the  playing  of  baseball  within  said  city  on 
Sunday,  and  did  report  to  this  defendant 
and  the  dty  council  of  said  city  that  the 
playing  of  baseball,  either  amateur  or  pro- 
fessional, in  the  dty  of  Cedar  Rapids  upon 
Sunday,  constituted  no  infraction  of  the 
laws  of  the  state  of  Iowa  or  of  the  ordi- 
nances of  the  city  of  Cedar  Rapids,  Iowa. 

"Paragraph  4.  That  this  defendant  is  not 
a  lawyer,  nor  learned  in  the  law,  having 
for  many  years  prior  to  his  election  as 
mayor  of  the  city  of  Cedar  Rapids  followed 
the  occupation  of  traveling  salesman,  and 
he  is  of  necessity  obliged  in  all  legal  mat- 
ters to  rely  upon  the  advice  of  the  legal 
officers  of  said  city.  That  the  said  C.  F. 
Luberger  is  a  graduate  of  the  State  Uni- 
versity of  Iowa,  and  is,  as  this  answering 
defendant  believes,  an  industrious  and 
learned  young  lawyer  of  excellent  standing 
at  the  bar.  This  answering  defendant  did 
further,  however,  request  the  dty  solicitor, 
Wm.  Chamberlain,  to  review  the  opinion  of 
Mr.  Luberger,  and  the  city  solidtor  did 
thereafter  report  to  defendant  that  he  had 
done  so,  and  that  he  believed  said  opinion 
to  be  correct,  and  had  approved  the  same, 
and  had  approved  Mr.  Luberger's  course  in 
declining  to  file  informations  against  the 
said  ball  players  charging  a  violation  of  the 
statutes  of  Iowa;  that,  in  so  submitting 
said  matter  to  the  lawful  attorneys  of  said 
dty  for  such  action  as  the  law  required, 
he  acted  in  perfect  good  faith,  and  in  the 
usual,  lawful,  and  customary  course  of  pro- 
cedure as  followed  by  the  mayors  of  said 
dty;  that  it  has  never  been  the  custom  in 
the  city  of  Cedar  Rapids,  Iowa,  or  in  any 
of  the  other  cities  of  the  state  of  Iowa, 
as  far  as  this  defendant  has  learned,  for  the 
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mayor  of  said  city  to  personally  file  in- 
formations  or  conduct  prosecutions  for  vio- 
lations of  either  state  laws  or  city  ordi- 
nances, but  that  such  matters  have  always 
been  referred  to  the  legal  official*  of  tlie 
city  for  action  thereon,  and  that,  in  so  re- 
ferring the  said  matter  to  the  said  legal 
officials  of  said  city,  this  defendant  acted 
in  good  faith,  and  in  full  reliance  upon  the 
recognized  and  existing  custom  and  manner 
of  conducting  the  official  business  of  said 
city;  that  in  all  of  said  matters  this  de- 
fendant has  acted  in  good  faith,  with  the 
full  intent  and  purpose  to  uphold  the  Con- 
stitutions of  the  United  States  and  of  the 
state  of  Iowa,  enforce  all  the  laws  of  the 
state  of  Iowa  and  all  the  ordinances  of 
the  city  of  Cedar  Rapids." 

The  answer  of  defendant  Carl  is  similar, 
and  contains  the  following  additional  allega- 
tions : 

''That  he  holds  his  appointment  from  the 
city  council  of  said  city,  and  is  subject  to 
removal  by  said  city  council  at  any  time 
they  may  see  fit,  in  their  discretion,  so  to 
do.  That  one  C.  F.  Wolff,  of  said  city,  did 
call  upon  this  answering  defendant,  and  de- 
mand that  this  defendant  immediately  take 
action  to  suppress  the  playing  of  baseball 
within  the  city  of  Cedar  Rapids,  Iowa,  upon 
Sunday.  That  this  defendant  was  aware 
that  baseball  had  been  played  upon  Sunday 
in  the  city  of  Cedar  Rapids,  Iowa,  for  many 
years,  without  any  prosecutions  having  been 
instituted  on  account  thereof,  and  that  it 
had  been  and  was  being  played  at  the  time 
said  demand  was  made  upon  this  defendant 
in  practically  all  of  the  larger  cities  of  the 
state  of  Iowa,  including  the  city  of  Des 
Moines,  the  capital  city  of  said  state  and 
the  place  of  official  residence  of  the  gover- 
nor of  said  state  and  the  attorney  general 
thereof,  and  that  no  prosecutions  have  been 
instituted  against  the  playing  of  Sunday 
baseball  in  any  of  said  cities  by  any  of  the 
officials  thereof  or  by  any  of  the  officers  of 
the  state  of  Iowa.  That  on  account  thereof 
this  answering  defendant  was  in  doubt  as 
to  whether  or  not  the  said  playing  of  base- 
ball upon  Sunday  constituted  a  violation 
of  any  of  the  laws  of  said  city  or  of  the 
state  of  Iowa,  and  he  thereupon  reported 
said  matters  to  the  superintendent  of  the 
department  of  public  safety  in  said  city,  the 
superior  officer  of  tliis  defendant,  and  re- 
quested the  said  superintendent  of  depart- 
ment of  public  safety  to  procure  an  opinion 
upon  said  matters  from  the  legal  officers  of 
said  city. 

"Paragraph  4.  That  within  a  few  days 
thereafter  the  said  superintendent  of  the 
department  of  public  safety,  to  wit,  Mr.  Al- 
len McDuff,  the  superior  officer  of  this 
answering  defendant,  did  report  to  this  de- 
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fendant  that,  in  the  opinion  of  the  legal 
department  of  said  city,  the  playing  of  base- 
ball on  Sunday  constituted  no  infraction  of 
the  laws  of  the  state  of  Iowa  or  of  the 
city  of  Cedar  Rapids,  and  that  this  defend- 
ant should  govern  himself  accordingly  in 
said  matters. 

"Paragraph  5.  That  this  defendant  is  not 
a  lawyer.^  learned  in  the  law,  and  it  is  a 
part  of  his  duty  upon  all  matters  of  this 
nature  to  follow  and  abide  by  the  advice  of 
the  properly  constituted  legal  officers  of  the 
said  city,  and  that,  in  following  the  instruc- 
tions and  advice  of  the  said  officers  and  par- 
ticularly the  instructions  of  his  superior 
officer,  the  superintendent  of  the  depart- 
ment of  public  safety  of  said  city,  he  acted 
in  perfect  good  faith  and  in  the. usual,  law- 
ful, and  customary  manner  as  followed  by 
the  chiefs  of  police  of  the  said  city." 

It  is  alleged  and  shown  that  Cedar  Rap- 
ids is  a  city  of  the  first  class,  organized 
under  chapter  48,  Acts  of  the  32d  G.  A.,  and 
acts  amendatory  thereof. 

We  have  sot  out  these  matters  more  fully 
than  is  strictly  necessary  perhaps:  but  it 
is  done  for  the  purpose  of  showing  that  the 
real  contention  was  as  to  the  playing  of 
Sunday  baseball  as  such,  and  as  to  whether 
defendants  should  be  removed  for  failure  to 
stop  it.  The  evidence  taken  some  months 
after,  and  the  arguments  in  this  court,  have 
taken  a  somewhat  broader  scope,  and  it  is 
now  claimed  that  the  ball  playing  disturbed 
religious  worship  of  a  family  in  the  neigh- 
borhood, and  that  the  noise  constituted  a 
nuisance.  It  is  not  shown  that  the  defend- 
ants had  any  knowledge  of  the  religious 
meeting. 

As  stated,  the  petition  to  the  city  council 
was  presented  to  the  council  before  the  ball 
season  opened,  and  the  statement  therein 
as  to  ball  playing  causing  a  disturbance  and 
being  a  nuisance  is  necessarily  a  conclusion 
that  it  would  be  so.  The  case  seems  to  have 
been  tried  by  all  parties  on  the  theory  sug- 
gested, and  it  should  be  so  tried  here. 

The  provisions  of  the  Municipal  Code  of 
Cedar  Rapids,  so  far  as  applicable  to  the 
points  presented,  are  that  the  mayor  shall 
be  the  chief  executive  officer  of  the  city, 
and,  in  addition  to  the  powers  and  duties 
given  him  by  the  law,  he  shall  take  care 
that  the  criminal  laws  of  the  state  and  the 
ordinances  of  the  city  are  duly  respected, 
observed,  and  enforced  within  the  city  lim- 
its. .  .  .  He  shall  be  a  conservator  of 
the  peace  within  the  city,  and  may  call  to 
his  assistance  the  city  police,  and,  if  neces- 
sary, may  call  upon  any  citizen  of  the  city 
to  aid  him  in  quelling  or  preventing  any 
riot,  rout,  or  unlawful  assembly,  or  in  pre- 
venting or  restraining  any  breach  of  the 
peace  within  the  city.    It  shall  be  the  duty 
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of  the  marshal  diligently  to  inquire  into 
and  report  to  the  head  of  the  department  of 
public  safety  all  violations  of  the  city  ordi- 
nances and  the  criminal  laws  of  the  state, 
all  breaches  of  the  peace,  and  to  prosecute 
all  persons  guilty  thereof;  to  arrest  and 
take  into  custody^  without  warrant  or 
process,  any  person  who  shall  be  found  in 
uny  street  or  alley,  market  or  other  public 
place,  in  the  state  of  intoxication,  or  doing 
any  act  in  violation  of  the  law  or  ordi- 
nances, or  where  a  public  offense  has  in 
fact  been  committed  by  any  person  that  he 
has  reasonable  grounds  for  believing  com- 
mitted it,  and  to  bring  such  person  before 
the  superior  court,  or  place  him  or  her  in 
the  city  jail,  to  be  dealt  with  according  to 
law;  to  execute  all  writs,  process,  and  or- 
ders issued  to  him  by  the  mayor,  superior 
court,  or  city  council,  or  other  officer  having 
power  to  issue  the  same,  and  make  due  re- 
turn thereof  according  to  law. 

Said  Code  also  provides  that  the  marshal 
shall  have  power  to  require  the  aid  of  any 
citizen  or  citizens  of  the  city  in  making  ar- 
rests, or  in  the  suppression  of  any  riot  or 
unlawful  assembly,  or  in  preventing  viola- 
tion of  any  ordinance. 

It  also  provides: 

"Disturbing  the  peace.  1.  If  any  person 
within  the  corporate  limits  of  this  city,  wil- 
fully disturbs  the  peace  and  quiet  of  others 
by  violent,  tumultuous,  offensive,  or  obstrep- 
erous conduct  or  carriage,  or  by  loud  or 
unusual  noises,  or  by  unseemly,  profane, 
obscene,  or  offensive  language  calculated  to 
provoke  a  breach  of  the  peace,  he  shall  be 
guilty  of  disturbing  the  peace."  Section 
270,  Municipal  Code  of  Cedar  Rapids. 

"Same — On  premises.  2.  If  any  person 
within  the  corporate  limits  of  this  city  suf- 
fers or  permits  any  halloing,  quarreling, 
fighting,  or  unusual  noise  or  affray,  or  any 
act  or  conduct  prohibited  by  the  preceding 
section,  in  any  house  or  upon  any  premises 
owned,  occupied,  possessed,  or  controlled  by 
him,  in  such  manner  as  to  disturb  the  peace 
of  others  or  the  public  quiet  of  the  neigh- 
borhood or  city,  he  shall  be  guilty  of  mis- 
demeanor." 

Plaintiff  cites  §  5040  of  the  Code,  which 
IB  as  follows: 

"Sec.  6040.  Breach  of  Sabbath.  If  any 
person  be  found  on  the  first  day  of  the  week, 
commonly  called  Sunday,  engaged  in  carry- 
ing firearms,  dancing,  hunting,  shooting, 
horse  racing,  or  in  any  manner  disturbing 
a  worshipping  assembly  or  private  family, 
or  in  buying  or  selling  property  of  any  kind, 
or  in  any  labor  except  that  of  necessity  or 
charity,  he  shall  be  fined  not  more  than 
five  nor  less  than  one  dollar,  and  be  im- 
prisoned in  the  county  jail  until  the  fine, 
with  costs  of  prosecution,  shall  be  paid; 
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but  nothing  herein  contained  shall  be  con- 
strued to  extend  to  those  who  conscientious- 
ly  observe  the  seventh  day  of  the  week  as 
the  Sabbath,  or  to  prevent  persons  travel- 
ing or  families  emigrating  from  pursuing 
their  journey,  or  keepers  of  toll  bridges, 
tollgates,  and  ferrymen  from  attending  the 
same." 

And  he  contends  that  those  who  play  the 
game  for  wages  as  an  occupation,  and  who 
sell  tickets,  etc.,  are  guilty  of  a  violation  of 
said  section.  He  also  claims  that  playing  of 
baseball  on  Sunday,  with  its  accompanying 
noise  and  confusion,  is  a  breach  of  the  peace 
under  the  laws  of  the  state  and  the  ordi- 
nances of  the  city.  To  sustain  this  last 
proposition,  he  cites  Neola  v.  Reichert,  131 
Iowa,  492,  109  N.  W.  5,  and  cases  from 
other  states.  An  examination  of  that  case 
shows  that  the  question  of  baseball  was 
not  involved  in  the  case.  The  acts  charged 
were  riotous  conduct  and  the  utterance  of 
blasphemous  language  in  a  saloon.  He  also 
claims  that  the  playing  of  baseball  on  Sun- 
day, with  accompanying  disturbance  of 
others,  constitutes  an  unlawful  assembly 
under  the  laws  of  the  state  of  Iowa,  citing 
Code,  §  5030,  and  State  v.  Johnson,  89  Iowa, 
694,  57  N.  W.  302,  and  cases  from  other 
states.  The  Johnson  Case  did  not  involve 
the  question  of  baseball  in  any  way ;  but  the 
acts  constituting  the  unlawful  assembly 
were  in  a  railway  depot. 

It  is  doubtless  true  that  the  playing  of 
baseball  may  be  a  nuisance,  or  a  breach  of 
the  peace,  either  on  Sunday  or  week  days; 
but,  as  stated,  we  think  the  theory  of  the 
trial  was  as  to  whether  the  playing  of  base- 
ball on  Sunday  of  itself  was  contrary  to 
law.  The  allegations  of  the  answers  are 
sustained  by  the  evidence. 

At  the  time  the  petition  was  presented 
to  the  mayor  and  commissioners,  the  mayor, 
on  behalf  of  the  council,  informed  Mr.  Kratz 
and  the  petitioners  that  the  matter  would 
be  submitted  to  the  legal  department  of  the 
city  for  an  opinion.  Upon  this  point  the 
mayor  testified,  in  substance,  as  follows: 
That  he  listened  carefully  to  the  address 
of  Mr.  Kratz  upon  the  occasion  of  the  pre- 
senting of  the  petition,  knowing  that  Mr. 
Kratz  was  a  lawyer,  and  was  presenting  the 
matter  as  a  legal  proposition.  That  he  (the 
mayor)  has  followed  the  occupation,  during 
his  business  life,  of  a  commercial  traveler, 
and  had  never  had  occasion  to  study  law, 
and  was  not  learned  in  the  law  in  any  re- 
spect. That  in  his  travels  over  the  state 
for  a  period  of  more  than  twenty  years  he 
had  learned  from  actual  knowledge  that 
baseball  was  played  upon  Sundays  in  almost 
all  of  the  cities  of  the  state  without  inter- 
ference, and  particularly  in  the  city  of  Des 
Moines,  which  is  the  seat  of  the  state  gov- 
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ernment  and  the  official  place  of  residence 
of  the  governor  and  attorney  general  of  the 
state  of  Iowa.  That  he  was  in  doubt  as  to 
whether  or  not  the  playing  of  baseball  upon 
Sundays  constituted  any  violation  of  the 
law,  in  view  of  the  fact  that  it  was  con- 
stantly played  in  the  state  without  inter- 
ference either  of  the  governor,  the  attor- 
ney general,  or  the  various  prosecuting  at- 
torneys, and,  not  being  a  lawyer,  he  believed 
it  to  be  his  duty  to  submit  the  matter  to 
the  regularly  and  legally  established  law 
officials  of  the  city  for  their  opinion.  That 
in  so  doing  he  had  no  idea  or  intention  what- 
ever of  evading  the  law  against  the  playing 
of  baseball  upon  Sundays,  if  it  was  con- 
trary to  the  law,  and  that  it  was  his  inten- 
tion, and  he  would  have  taken  immediate 
steps,  to  have  stopped  the  playing  of  base- 
ball in  the  city  on  Sunday,  had  the  city's 
attorneys  advised  that  such  playing  of  base- 
ball constituted  a  violation  of  the  statutes 
of  the  state  or  the  ordinances  of  the  city. 
That  he  had  never,  since  he.  had  held  the 
office  of  mayor,  refused  to  follow  the  advice 
of  the  city  attorney  or  his  assistants  upon 
any  legal  matter,  and  that  he  had  no  motive 
whatever  in  the  matter  except  to  see  that 
the  laws  were  observed.  He  further  testi- 
fied that  the  assistant  city  solicitor,  who 
had  full  charge  of  all  matters  in  police  court 
and  violation  of  criminal  statutes,  sub- 
mitted to  him  a  written  opinion,  to  the 
effect  that  the  playing  of  baseball  within 
the  city  upon  Sunday  did  not  constitute  any 
infraction  of  the  laws  of  the  state  of  Iowa 
or  of  the  ordinances  of  the  city,  and  that, 
in  reliance  upon  this  opinion,  Ike  declined 
to  swear  out  informations  against  the  man- 
agers or  players,  or  institute  any  criminal 
proceedings  against  them.  He  further  states 
that  it  was  not  the  custom  in  the  city  of 
Cedar  Rapids,  and  never  had  been  as  far  as 
he  knew,  for  the  mayor  in  person  to  file 
informations  against  violators  of  the  law. 
The  violations  of  the  state  law  had  always 
been  referred  to  the  county  attorney  for 
prosecution,  and  of  the  city  ordinances  to 
the  assistant  city  solicitor,  who  himself  filed 
informations. 

It  further  appeared  from  the  testimony  of 
Mr.  Wolff  that  the  mayor  told  Mr.  Wolff, 
who  was  the  spokesman  and  principal  com- 
plainant against  Sunday  baseball,  that, 
while  he  himself  (the  mayor)  would  not 
swear  out  informations  against  the  players 
and  managers,  for  the  reason  that  he  was 
advised  that  they  had  committed  no  offense 
against  the  law,  yet  if  he  (Mr.  Wolff)  de- 
sired to  swear  out  the  informations,  the 
police  department  of  the  city  was  at  his 
service  to  have  the  warrants  served.  This 
witness  says  (speaking  to  Mr.  Chamberlain,  ■ 
the  city  solicitor,  who  was  cross-examining ' 
50  L.R.A.(N.S.) 


him)  X  li  went  to  you,  and  wanted  yon  to 
advise  the  mayor,  as  he  wasn't  a  lawyer. 
He  has  always  been  a  commercial  man.  The 
mayor  has  always  treated  me  ail  right.  He 
never  abused  me  in  any  way.  You  two 
acted  like  gentlemen.  I  believe,  as  you  do, 
that  the  mayor  of  Cedar  Rapids  intends 
and  expects  to  enforce  all  the  laws  of  the 
state  and  of  the  city  of  Cedar  Rapids,  if  he 
is  so  advised,  and  that,  if  he  was  advised 
that  anything  was  a  breach  of  the  law,  and 
had  a  fair  show,  he  would  do  right  and  en- 
force the  law.  I  believe  his  intentions  are 
good,  but  that  he  has  been  steered  wrong 
as  he  was  by  your  assistant.  I  have  been 
to  the  county  attorney  about  tlus.  I  under- 
stand that  he  conducts  the  prosecutions  for 
violation  of  state  laws.  I  believe  it  is  more 
a  violation  of  the  state  law  than  of  the 
city  law.  What  I  wanted  of  the  mayor  was 
that  he  swear  out  a  warrant  against  the 
Sunday  baseball  players,  or  that  he  instruct 
the  chief  of  police  to  swear  out  such  a  war- 
rant. The  real  dispute  between  us  is  that 
I  wanted  him  to  swear  out  an  information 
instead  of  doing  it  myself/' 

The  mayor  also  testified:  "I  informed 
Mr.  Wolff  that,  if  his  lawyers  differed  from 
our  lawyers  as  to  the  law,  nevertheless  the 
police  department  was  at  his  service  to 
serve  any  warrants  that  he  might  see  fit  to 
have  issued." 

Substantially  the  same  testimony  was 
given  by  the  chief  of  police,  who  testified 
further  than,  as  chief  of  police,  he  is  and 
was  subject  to  orders  and  discipline  by  his 
superior  officer,  Mr.  Allen  McDuff,  superin- 
tendent of  the  department  of  public  safety, 
and  that,  as  a  part  of  the  duties  of  his 
office,  he  is  and  was  subject  to  obey  all 
orders  given  him  by  Mr.  McDuff,  and  that 
Mr.  McDuff  had  informed  him  that  the  as- 
sistant city  solicitor,  with  the  approval  of 
the  city  solicitor,  had  rendered  an  opinion 
to  the  council  tiiat  Sunday  baseball  did  not 
constitute  an  infraction  of  the  law,  and 
that  Mr.  McDuff  thereupon  instructed  him 
not  to  interfere  with  the  playing  of  base- 
ball upon  Sunday,  and  that  he  observed  the 
orders.  He  says:  "I  had  to  quit  for  dis- 
obeying orders,  or  be  removed  by  Mr.  Mc- 
Duff if  I  did  not  obey  him." 

Mr.  Carl  further  testified  that  he  was 
instructed  by  Mr.  McDuff  that,  if  warrants 
were  secured,  he  was  to  serve  them  through 
his  department,  and  that  he  so  informed 
Mr.  Wolff.  He  also  told  Mr.  Wolff  where 
a  warrant  could  be  procured,  and  that,  if 
he  would  procure  one,  it  would  be  served 
immediately. 

Mr.  Luberger,  the  assistant  city  solicitor 
of  the  city  of  Cedar  Rapids,  was  also  a  wit- 
ness on  behalf  of  the  defendants,  and  testi- 
fied:   That  he  was  a  graduate  of  Dartmoutli 
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College,  and  of  the  law  school  of  the  State 
Univergitj  of  Iowa.  That  some  time  during 
the  earlj  spring  of  the  year  1013  the  city 
council  requested  him,  as  assistant  city  so- 
licitor, to  furnish  them  with  an  opinion  with 
reference  to  the  legality-  of  the  playing  of 
baseball  upon  Sundays  in  Cedar  Rapids. 
That  he  made  an  investigation  of  that  sub- 
ject, consulting  the  authorities  and  statutes, 
and  examining  particularly  the  authorities 
aa  found  in  the  supreme  courts  of  various 
states  having  statutes  similar  to  our  own, 
and  satisfied  himself  fully  upon  the  subject. 
That,  before  giving  his  opinion  to  the  coun- 
cil, he  submitted  it  to  the  city  solicitor, 
with  whom  he  talked  over  all  the  points 
covered  in  the  various  cases  which  could  be 
found,  and  that  the  city  solicitor  concurred 
with  him,  and  said  he  thought  his  opinion 
was  correct.  That  he  thereupon  gave  it  to 
the  council  as  his  opinion  that,  as  a  matter 
of  law,  t\e  playing  of  baseball  on  Sunday 
is  not  within  the  prohibitions  of  that  sec- 
tion of  the  Code  known  as  breach  of  the 
Sabbath  section,  and  that  he  also  advised 
them  that  we  had  no  ordinance  covering 
baseball  on  Sunday,  or  the  Sabbath.  Mr. 
Luberger  further  testifies  that  it  was  within 
his  duties  to  file  informations  and  conduct 
prosecutions  for  violations  of  the  city  ordi- 
nances; that  all  violations  of  the  state  laws 
came  within  the  duties  of  the  county  at- 
torney and  were  referred  to  the  county 
attorney;  that  the  mayor  has  never  made 
a  practice  of  filing  informations. 

Mr.  Chamberlain,  the  city  solicitor,  testi- 
fied to  substantially  the  same  as  the  last 
witness. 

Witness  Warren,  who  was  also  one  of  the 
petitioners,  testified :  "This  matter  is  solely 
a  matter  of  noise  with  me.  I  never  made 
any  complaint  to  the  mayor  or  the  chief  of 
police  about  the  disturbance  of  any  meet- 
ings at  my  house.  I  have  no  personal  feel- 
ing against  the  mayor  and  chief  of  police, 
and  do  not  care  to  have  them  removed  from 
office.  If  I  knew  of  any  other  way  of  get- 
ting rid  of  the  noise,  it  would  be  equally 
satisfactory  to  me,  and  I  have  no  objection 
to  the  playing  of  baseball  because  it  is 
played  on  Sunday." 

It  appears  that  defendants  are  reputable 
men.  From  the  testimony  of  some  relators 
themselves  they  believe  defendants  desire 
to  and  will  do  their  full  duty,  if  they  know 
what  that  duty  is.  It  may  be  defendants 
are  in  sympathy  with  Sunday  baseball,  and 
may  have  been  somewhat  reluctant,  for  that 
reason,  and  because  of  local  public  senti- 
ment, to  attempt  to  prevent  it. 

We  are  not  called  upon  to  determine  the 
question  as  to  whether  Sunday  baseball,  as 
such,  is  imlawful.  It  is  enough  to  say  that 
the  question  has  not  been  determined  in  this 
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state.  Defendants  say  that,  because  of  that, 
and  because  of  the  opinion  of  the  legal  de- 
partment of  the  city,  and  because  it  has  not 
been  prevented  in  other  cities,  they  were  in 
doubt  about  it.  We  are  satisfied  that  peti- 
tioners have  a  grievance;  but  they  are  not 
without  a  remedy.  The  question  is  whether, 
under  the  circumstances  shown,  defendants 
should  be  removed  from  the  ofiices  to  which 
they  have  been  elected  by  the  people  for 
wilful  or  habitual  neglect  or  refusal  to  per- 
fomi  the  duties  of  their  offices. 

The  law  in  regard  to  removals  is  drastic 
and  highly  penal.  It  appears  to  us  that  to 
remove  these  men,  under  the  circumstances, 
would  be  too  harsh.  Instead  of  teaching 
respect  for  the  law  and  its  officers  and 
strengthening  the  law,  the  tendency  would 
be  to  cause  disrespect  for  both.  Every  offi- 
cer ought  to  faithfully  and  honestly  per- 
form the  duties  of  his  office  even  without 
such  a  law;  but  there  are  some  who  will 
not  do  so  even  with  it.  This  law  is  whole- 
some in  a  propel  case;  but  we  think  it  was 
not  the  intention  of  the  legislature  that  it 
should  be  so  strictly  construed  against  offi- 
cers as  plaintiff  contends.  The  courts  should 
be  reasonable  and  just  in  construing  and 
applying  it.  There  are  those  who  would 
remove  an  officer  for  the  slightest  failure  of 
duty,  whether  intentional  or  otherwise, 
while  others  would  go  to  the  other  extreme, 
and  not  remove  under  any  circumstances. 
As  stated,  while  the  removal  law  is  whole- 
some, there  is  a  point  beyond  which  it 
cannot  go  without  becoming  oppressive  and 
the  subject  of  criticism  and  condemnation. 

These  defendants  say  they  were  acting  in 
good  faith,  and  we  believe  they  were.  If 
this  is  so,  their  refusal  would  not  be  wilful. 
To  wilfully  refuse  or  wilfully  neglect  the 
performance  of  an  alleged  duty,  they  should 
know  what  that  duty  is.  Ordinarily,  and 
for  some,  purpose,  they  are  presumed  to 
know  the  law.  But  here  was  a  question  as 
to  whether  Sunday  baseball,  as  such,  was 
contrary  to  the  statutes  of  the  state  or  the 
ordinances  of  the  city.  Defendants  are  not 
lawyers.  The  question  had  not  been  settled 
by  our  court.  To  say  the  least  of  it,  there 
might  be  an  honest  difference  of  opinion, 
even  among  lawyers,  on  the  subject.  To 
hold  that  defendants  should  be  removed  for 
this  would  be  to  hold  that  such  officers  must 
correctly  interpret  the  laws  in  advance  of 
decisions  by  the  courts,  at  the  peril  of  re- 
moval if  they  fail  to  do  so. 

"Wilfully*'  has  been  held  to  mean  inten- 
tionally, deliberately,  with  a  bad  or  evil 
purpose,  contrary  to  known  duty.  Parker  v. 
Parker,  102  Iowa,  500,  506,  71  N.  W.  421; 
State  V.  Savre,  129  Iowa,  122,  3  L.RA.(N.S.) 
466,  113  Am.  St.  Rep.  452,  105  N.  W.  387; 
Werner  v.  Flies,  01  Iowa,  146,  59  N.  W.  18; 
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Felton  V.  United  States,  96  U.  S.  699,  702, 
24  L.  €<L  875,  876;  Evans  v.  United  States, 
153  U.  S.  584,  594,  38  L.  ed.  830,  834,  14  Sup. 
Ct.  Rep.  934,  9  Am.  Crim.  Rep.  668;  Potter 
V.  United  States,  155  U.  S.  438,  446,  39  L. 
ed.  214,  217,  15  Sup.  Ct.  Rep.  144. 

Officers  must  act  honestly  and  in  good 
faith;  but  they  must  necessarily  be  vested 
with  some  discretion.  State  ex  rel.  Gebrink 
T.  Hospem,  147  Iowa,  712,  126  N.  W.  818, 
Ann.  Gas.  1912B,  754. 

Suppose  a  erime  is  committed,  and  an 
officer  18  informed  of  it.  The  identity  of 
the  party  charged  ia  in  doubt;  but  it  is 
claimed  by  the  informant  that  Bome  well- 
known  person  in  the  community,  of  good 
standing,  is  the  guilty  one,  but  he  is  not 
certain  about  it.  The  officer,  or  anyone, 
may  file  information.  There  may  be  some 
liability  for  false  arrest.  It  may  be  that, 
under  the  circumstances  stated,  an  informa- 
tion ought  to  be  filed  by  someone.  But,  if 
the  officer  fails  to  do  it  because  of  doubtful 
identity,  should  his  refusal  be  deemed  to 
be  wilful  under  the  facts  stated,  and  under 
such  a  statute  as  ours? 

Or  suppose  there  are  1,000  alleged  viola- 
tions of  the  Sunday  law  in  Cedar  Rapids  or 
Des  Moines,  or  any  other  city,  by  the  sale  of 
newspapers,  milk,  medicine,  cigars^  etc.,  and 
someone  should  desire  to  test  the  law,  or  set 
an  example,  and  should  request  the  chief  of 
police  to  file  1,000  informations  at  one  time; 
but  the  officer  is  of  the  opinion  that  a  few 
prosecutions  might  have  the  desired  effect. 
Should  he  be  removed  because  of  failure  to 
prosecute  all  at  one  time? 

The  mayor,  no  doubt,  could  file  an  in- 
formation, or  direct  it  to  be  done.  He  acts 
in  a  judicial  capacity  in  trying  the  case 
after  information  is  filed  in  cities  under  the 
commission  form,  and  for  a  violation  of  an 
ordinance  there  is  no  change  of  venue.  It 
might  be  a  matter  of  some  delicacy  for  him 
to  file  an  information  himself  in  a  case  he 
must  try.  If  he  takes  too  much  interest  in 
the  matter,  he  might  not  be  able  to  decide 
impartially  as  judge,  if  a  doubtful  legal 
question  be  involved. 

That  It  was  customary  for  someone  else 
than  the  city  officers  to  prosecute  certain 
cases  would  not  of  itself  be  a  defense.  All 
these  matters  taken  together  are  proper  to 
be  taken  into  account  in  determining 
whether  defendants  acted  in  good  faith  or 
whether  they  acted  wilfully.  Under  the  cir- 
cumstances here  shown  we  think  the  fact 
that  defendant  sought  and  relied  upon  the 
opinion  of  the  legal  department  of  the  city 
is  a  proper  circumstance  to  be  considered. 
Cedar  Rapids  is  under  the  commission  form 
of  government,  with  a  legal  department, 
and  many  questions  may  be  properly  sub- 
mitted to  it.  We  do  not  intend  to  hold 
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that  in  all  cases,  under  the  removal  law, 
advice  of  counsel  would  be  a  defense.  It 
should  not  be  used  as  a  mere  subterfuge, 
behind  which  a  guilty  officer  could  shield 
himself,  and  escape  the  consequences  of  his 
wrongdoing.  Nor  would  the  order  of  the 
.superior  officer  of  the  chief  of  police  of  it- 
self be  a  defense,  if  such  order  was  in  con- 
fiict  with  his  duty  as  defined  by  the  law. 

The  costs  were  very  properly  taxed 
against  the  city. 

Under  the  entire  record,  we  are  of  the 
opinion  that  the  judgment  of  the  District 
Court  was  right,  and  it  is  therefore  affirmed. 

All  the  Justices  of  the  full  bench  concur. 
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ANNA  HARBERT     • 

V. 

KANSAS    CITY    ELEVATED    RAILWAY 
COMPANY,  Appt. 

(91  Kan.  605,  138  Pac.  641.) 

Carrier  —  passenger  in  dangerous  posi- 
tion <*  wantonness. 

1.  A  finding  that  the  conductor  of  an 
electric  street  car  was  guilty  of  such  wan- 
tonness as  to  authorize  a  recovery  against 
the  company,  regardless  of  any  question  of 
contributory  negligence,  is  authorised  by 
evidence  that  he  ran  his  car,  without  stop 
ping,  pa^t  a  station  and  upon  a  bridg<\ 
knowing  that  a  man  was  riding  outside  of 
the  car  in  such  a  position  that  he  wouM 
necessarily  be  struck  by  a  beam  of  Vm" 
bridge  and  severely,  and  probably  fata  11  v, 
injured. 

Head  notes  by  Mason,  J. 

Note. —  The  question  suggested  in  the 
foregoing  opinion,  as  to  whether  the  wan- 
tonness of  plaintiff  or  deceased  will  preclude 
recovery  against  a  defendant  who  was  also 
guilty  oi  wantonness,  is  touched  upon,  in 
connection  with  another  question,  in  the 
note  to  Atchison,  T.  &  S.  F.  R.  Co.  ▼.  Baker, 
21  L.R.A.(N.S.)  440. 

Generally,  as  to  the  duty  toward  a  pas- 
senger on  a  platform  or  running  board  of  a 
car  or  train,  see  Index  to  l!r.A.  Notes, 
"Carriers,"  §  60,  and  as  to  contributory 
negligence  in  such  circumstances,  see  '*Car- 
riers,"  §  80. 

The  relation  of  new  pleadings  to  the  stat- 
ute of  limitations  is  treated  in  the  notes  to 
Missouri,  K.  &  T.  R.  Co.  v.  Bagley,  3  L.R-\. 
(N.8.)  269;  Bourdreaux  v.  Tucson  Gas,  B. 
L.  &  P.  Co.  33  L.R.A.(N.S.)  196;  Philadel- 
phia, B.  k  W.  R.  Co.  V.  Gatta,  47  L.R.A. 
(N.S.)  932.  And  the  later  cases,  Cunning- 
ham V.  Patterson,  48  L.R.A.(N.S.)  506,  and 
Westover  v.  Hoover,  48  L,R.A.(N.S.)   984. 
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Same  —  warnlngr  of  danger. 

2.  A  recovery  against  the  company  on  ac- 
count of  a  death  which  was  occasioned  in 
the  manner  indicated  is  not  precluded  by 
the  fact  that,  before  the  car  left  the  station 
at  which  the  person  who  was  killed  got  upon 
it,  an  employee  of  the  company  warned  him 
of  the  danger  of  his  position,  tried  to  per- 
suade him  to  get  off  tiie  car,  and  even  used 
physical  force  to  that  end  without  avail. 

liimitation  of  actions  —  amendment  of 
complaint. 

3.  Where  a  petition  allocs  that  the  de- 
fendant committed  acts  amounting  to  wan- 
tonness, but  characterizes  the  conduct  com- 
plained of  simply  as  "negligence,"  no  error 
is  committed  in  allowing  wanton  miscon- 
duct to  be  charged  in  express  terms,  even 
after  the  limitation  period  has  expired. 

Trial    —    instructions    —    damages    — 
prejudice. 

4.  In  a  death  case,  a  statement  in  the 
charge  that  the  jury  might  consider  the  loss 
by  the  plaintiff  of  the  society,  aid,  and  com- 
fort of  her  husband  held  not  to  have  been 
prejudicial;  the  same  instruction  having 
twice  stated  that  recovery  could  only  be  had 
for  pecuniary  loss,  and  the  amount  awarded 
having  been  moderate. 

(February  7,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Wyandotte 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  her  husband.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  L.  Miller,  C.  A.  Miller,  and 
Samuel  Maber  for  appellant. 

Messrs.  J.  £.  McFadden  and  O.  Q. 
Claflln,  for  appellee: 

Under  the  circumstances  this  case  should 
be  ruled  by  the  doctrine  of  "last  clear 
chance." 

Belle  Alliance  Co.  v.  Texas  &  P.  R.  Co. 
125  La.  777,  51  So.  846,  19  Ann.  Cas.  1143; 
Yergy  v.  Helena  Light  &  R.  Co.  39  Mont. 
213,  102  Pac.  310,  18  Ann.  Cas.  1201; 
Metropolitan  Street  R.  Co.  v.  Arnold,  67 
Kan.  261,  72  Pac.  857,  14  Am.  Neg.  Rep. 
297;  Dyerson  v.  Union  P.  R.  Ca  74  Kan. 
628,  7  L.R.A.(N.S.)  132,  87  Pac  680,  11 
Ann.  Cas.  207 ;  Inland  &  Seaboard  Coasting 
Co.  V.  Tolson,  139  U.  S.  661,  35  L.  ed.  270, 
11  Sup.  Ct.  Rep.  653;  Wichita  R.  &  Light 
Co.  V.  Liebhart,  80  Kan.  91,  101  Pac  457. 

Where  it  does  not  appear  that  the  amount 
of  recovery  is  excessive,  error  in  instruc- 
tions on  the  measure  of  damage  is  harm- 
less. 

Coffeyville  Min.  ft  Gas  Co.  r.  Carter,  65 
Kan.  565,  70  Pac.  635,  12  Am.  Neg.  Rep. 
594;  Hyde  v.  Union  P.  R.  Co.  7  Utah,  356, 
26  Pac.  979;  Beeson  v.  Green  Mountain  Gold 
Min.  Co.  57  Cal.  20,  13  Am.  Neg.  Cas.  461 ; 
Anderson  v.  Great  Northern  R.  Co.  15 
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Idaho,  513,  99  Pac.  91;  Munro  v.  Pacific 
Coast  Dredging  &  Reclamation  Co.  84  Cal. 
515,  18  Am.  St.  Rep.  248,  24  Pac  303; 
Florida,  C.  &  P.  R.  Co.  v.  Foxworth,  41  Fla. 
1,  79  Am.  St.  Rep.  149,  25  So.  339;  St.  Louis 
&  S.  F.  R.  Co.  V.  Vance,  9  Kan.  App.  565,  58 
Pac.  233;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sadler,  38  Kan.  128,  5  Aju.  St  Rep.  729,  16 
Pac.  46. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

Thomas  Harbert  was  killed  while  riding 
upon  a  car  of  the  Kansas  City  Elevated 
Railway  Company.  His  widow  recovered  a 
judgment  against  the  company,  from  which 
it  appeals. 

At  about  6:45  in  the  afternoon  of  October 
7th,  Harbert  was  waiting,  with  a  large  num- 
ber of  other  persons,  at  the  State  Line  sta- 
tion. It  was  carnival  week  in  Kansas  City, 
Missouri,  and  the  traffic  was  very  heavy. 
A  west-bound  car  stopped  at  the  station,  but 
it  was  filled  practically  to  its  capacity.  It 
had  a  closed  vestibule;  the  doors,  the  upper 
part  of  which  were  glass,  opening  inward. 
One  or  more  persons  got  off  the  car,  but  the 
door  was  immediately  closed,  and  not  re- 
opened. Harbert  made  an  attempt  to  board 
the  car,  but  succeeded  only  in  getting  upon 
the  step.  An  employee  of  the  company  who 
was  at  the  station,  one  of  his  duties  being 
to  see  that  persons  should  not  attempt  to 
ride  on  the  outside  of  the  cars,  tried  to  per- 
suade Harbert  to  get  off,  but  without  suc- 
cess. He  then  attempted  to  remove  him  by 
force,  but  Harbert  resisted  his  efforts,  and, 
after  a  delay  of  five  ^minutes  had  been 
caused  in  this  manner,  he  signaled  the  car 
to  proceed,  with  Harbert  still  standing  on 
the  step  and  clinging  to  the  car.  The  next 
station  was  at  James  street,  where  no  stop 
was  made.  Between  James  street  and  the 
next  station  the  track  crosses  a  bridge  over 
the  Kansas  river,  the  iron  pillars  of  which 
are  so  near  the  track  as  to  leave  but  little 
clearance.  As  the  car  ran  upon  this  bridge, 
Harbert  struck  one  of  these  pillars  and  was 
knocked  off  the  car,  receiving  fatal  injuries. 

The  principal  question  involved  is  whether 
the  established  facts  preclude  a  recovery  by 
the  plaintiff.  Obviously  Harbert  was  guilty 
of  such  misconduct  that  no  liability  could 
attach  to  the  company  upon  the  basis  of  any 
mere  negligence  on  its  part.  The  court  in- 
structed that,  if  Harbert  rode  upon  the  out- 
side of  the  car  in  spite  of  the  objections  of 
the  company's  employees  (which  the  jury 
found  to  be  the  case),  he  was  a  trespasser, 
and  the  defendant  owed  him  no  duty  except 
not  to  injure-  him  wantonly.  Therefore,  in 
order  to  justify  the  verdict  rendered,  the 
evidence  must  have  warranted  a  finding  of 
wantonness,    Whetber  it  did  so  i9  the  exact 
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question  to  be  determined.  We  think  an 
affirmative  answer  must  be  returned  on  the 
ground  that  the  jury  may  reasonably  have 
concluded  that  the  following  were  the  essen- 
tial facts  of  the  tragedy:  The  conductor 
knew  that  Harbert  was  riding  on  the  step 
outside  of  the  car.  He  knew  that  the  pillars 
of  the  bridge  were  so  near  the  track  that,  if 
Harbert  remained  in  that  position,  the  sway- 
ing of  the  car  was  certain  to  cause  him  to  be 
struck  and  probably  killed.  Harbert  did  not 
know  that  the  pillars  were  elose  enough  to 
strike  him,  and  at  all  events,  after  the  James 
street  station  had  been  passed,  could  have 
done  nothing  to  extricate  himself  from  his 
predicament.  After  passing  James  street, 
the  conductor  knew  that  Harbert  was  utter- 
ly unable  to  help  himself,  and  knew  that  if 
the  car  proceeded  at  its  usual  speed,  without 
stopping  to  allow  Harbert  to  get  off  or  to 
enter  the  ear,  he  would  be  certain  to  strike 
one  of  the  iron  pillars  and  be  seriously,  and 
probably  fatally,  hurt.  Knowing  that  such 
course  must  result  in  the  injury  and  probable 
death  of  Harbert,  he  all6wed  the  car  to  go 
on  without  even  slackening  speed,  to  the  in- 
evitable catastrophe.  The  conductor,  there- 
fore, having  the  power  to  save  Harbert's 
life,  deliberately  allowed  him  to  be  killed. 
Tliis  amounted  to  wantonness  and  rendered 
the  company  liable,  irrespective  of  Harbert's 
own  misconduct. 

In  Holwerson  v.  St.  Louis  ft  Suburban  R. 
Co.  157  Mo.  216,  60  L..R.A.  860,  67  S.  W. 
770,  cited  by  the  appellant,  this  language  is 
used,  suggesting  that  what  might  be  called 
"contributory  wantonness"  should  constitute 
a  defense  analogous  to  contributory  negli- 
gence: "But  will  at  be  sfiid  that  human 
imagination  cannot  conceive  a  case  of  wan- 
tonness on  the  part  of  both  parties  T  The  an- 
swer is  plain.  Wantonness  by  both  parties 
is  just  as  conceivable  as  n^ligence  by  both 
parties.  But  a  single  illustration  will  suffice 
to  point  the  rule.  A  man  determines  to  com- 
mit suicide.  He  has  no  property  and  no  life 
insurance.  He  will  leave  his  family  desti- 
tute. To  provide  for  his  family,  he  lies  down 
on  a  railroad  track.  The  track  is  straight, 
and  the  engineer  can  easily  see  the  man  on 
the  track  in  time  to  stop  the  train  before 
killing  him.  Instead  of  doing  so,  he  inten- 
tionally and  wantonly  increases  the  speed 
of  the  train  and  runs  over  the  man.  The 
widow  or  children  sue  the  railroad  company 
for  damages,  and,  upon  proof  that  the  rail- 
road employees  wantonly  inflicted  the  in- 
jury, they  recover  a  verdict,  and  thus  the 
60  LJ(JL(N.S.) 


deceased  has  provided  for  his  family  at  the 
same  time  he  carried  into  effect  his  inten- 
tional or  wanton  purpose  to  destroy  himself. 
The  wantonness  of  the  defendant  is  made 
the  sole  determining  factor  in  the  solution 
of  the  problem  of  liability,  and  the  wanton- 
ness of  the  deceased  is  not  considered  or 
taken  into  account,  when,  if  it  had  been,  the 
result  would  necessarily  have  been  the  same 
as  in  a  case  of  negligence  and  contributory 
negligence."    p.  242. 

We  express  no  opinion  as  to  the  liabil- 
ity of  the  company  in  the  imagined  circum- 
stances, but,  assuming  the  suggestion  made 
to  be  sound,  it  does  not  follow  tliat  tlie  pres- 
ent judgment  should  be  reversed.  However 
reprehensible  the  conduct  of  Harbert  may 
be  considered,  it  did  not  compel  the  conclu- 
sion that  he  desired  to  be  killed.  He  may 
have  supposed  that,  by  keeping  close  to  the 
car,  he  could  escape  contact  with  the  bridge. 
He  may  have  assumed  that»  after  the  car 
had  proceeded  far  enough  to  avoid  the  rest 
of  the  crowd,  the  conductor  would  let  him 
in.  There  was  evidence  that  he  poimded  on 
the  door  and  called  to  those  inside  to  open 
it  and  admit  him.  He  may  have  calculated 
that  there  would  be  passengers  to  alight  at 
the  James  street  station,  and  that  he  would 
then  be  in  a  position  to  effect  an  entrance. 
One  witness  testified  that  he  said  he  was 
going  to  ride  the  car  to  Riverview  (across 
the  river) ,  but  the  testimony  as  to  just  what 
he  did  say  was  conflicting,  and  the  jury  may 
well  have  doubted  his  saying  he  was  going 
to  ride  on  the  outside  of  the  ear  to  any 
particular  place,  when  he  was  obviously 
struggling  to  gain  an  entrance.  Moreover, 
as  already  stated,  after  the  James  street 
station  had  been  passed,  there  was  nothing 
he  could  do  to  prevent  the  catastrophe.  Only 
the  employees  of  the  company  could  save 
him,  and  one  of  them,  so  the  jury  must  be 
deemed  to  have  found,  knowing  ef  his  peril, 
refused  to  exercise  the  power  which  he  pos- 
sessed to  spare  his  life.  The  contention  is 
made  that  there  was  ne  evidence  that  the 
situation  of  Harbert  was  known  to  the  con- 
ductor, who  denied  all  knowledge  of  it.  One 
witness,  however,  speaking  of  the  circum- 
stances under  which  the  car  left  the  State 
Line  station,  said:  "The  conductor  gave 
twe  bells  and  went  on."  When  the  conduc- 
tor gave  the  bells  he  was  standing  in  the 
exit  side  of  the  circle  and  "was  looking 
right  out  towards  the  door,  towards  the 
gentleman  on  the  steps.  Hm  conductor 
could  see  through  the  glass  door  and 'sec 
the  man  on  the  steps."  This  witness  add- 
ed later  that  he  could  not  say  for  sura 
whether  tha  conductor  eould  see  the  man,  be- 
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caiue  he  could  not  remember  how  tall  the 
men  were  who  were  standing  in  front  of  him. 
Another  witness  testified :  "The  conductor  on 
the  inside  of  the  car  said  to  Harbert,  'You 
can't  ride  in  here/  or  'You  can't  ride  here/ 
or  something  to  that  effect."  He  was  asked : 
"What  did  jou  see  the  conductor  do  while 
the  car  stood  there T"  He  answered:  "Well, 
be  wasn't  doing  anything,  only,  I  believe,  he 
reached  over  and  rapped  on  the  door  and 
told  the  fellow  to  get  off."  Clearly  it  was 
a  fair  question  for  the  jury  to  determine 
whether  the  conductor  knew  of  the  presence 
of  Harbert. 

The  original  petition  referred  to  the  con- 
duct of  the  company  as  constituting  "neg- 
ligence/' not  using  the  term  "wilful"  or 
"wanton."  After  the  evidence  was  in  (and 
after  the  time  had  elapsed  within  which  an 
original  action  could  have  been  begun),  she 
was  allowed  to  amend  her  pleading  by  the 
insertion  of  both  these  adjectives,  qualifying 
the  term  "negligence"  wherever  it  was  used. 
The  allowance  of  this  amendment  is  com- 
plained of.  The  petition  charged  the  defend- 
ant with  the  commission  of  acts  which,  as 
we  have  already  determined,  amounted  to 
wantonness.  The  original  omission  to  char- 
acterize them  in  so  many  words  as  such  was 
not  material,  and  the  subsequent  addition  of 
such  characterization  was  not  prejudicial. 
Way  ▼.  Bronston,  91  Kan.  446,  138  Pac. 
601. 

Complaint  is  made  of  the  instruction 
given  regarding  the  measure  of  damages. 
The  jury  were  told  that  they  might  take 
into  consideration  "the  station  in  life  of  the 
deceased  and  the  plaintiff,"  and  the  sentence 
of  which  this  was  a  part  Hvas  open  to  the 
construction  that  the  jury  might  consider 
the  "age,  health,  occupation,  and  character" 
of  the  plaintiff  as  well  as  of  the  decedent. 
The  criticism  is  rather  verbal  than  substan- 
tial. The  enumeration  of  the  matters  to  be 
considered  in  this  connection  included  "the 
loss  by  the  plaintiff  of  the  society,  aid,  and 
comfort  of  her  husband."  But  in  the  same 
instruction,  both  before  and  after  the  words 
just  quoted,  the  jury  were  expressly  told 
that  the  allowance  should  be  for  such  turn 
as  would  compensate  the  plaintiff  for  her  pe- 
cuniary loss.  The  verdict  was  for  $2,000, 
and  it  seems  clear  that  no  actual  prejudice 
resulted.  The  language  used  in  Stoner  v. 
Kansas  City,  89  Kan.  554,  132  Pac.  207,  is 
directly  applicable:  "Standing  alone,  the 
statement  might  be  taken  as  authorizing 
solace  money  as  an  independent  item  of 
damages.  It  was  preceded  and  followed, 
however,  by  other  statements  which  express- 
ly limited  recovery  to  pecuniary  damages 
only,  and  consequently  it  is  not  likely  that 
it  was  misconstrued." 

The  judc^nent  is  affirmed. 
60  L.R.A.(N.S.) 


KENTUCKY  COURT  OP  APPEAIiS. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Appt., 

V. 

LIZZIE  M.  JOHNS,  Admrz.,  etc.,  of  Thomas 
J.  Johns,  Deceaised. 

(155  Ky.  264,  169  S.  W.  822.) 

Damages  <—  punitive  —  train  collision  — 
failure  to  remember  schedule. 

1.  Punitive  damages  may  be  allowed  for 
the  killing  of  a  railroad  fireman  by  the 
collision  with  his  train,  which  is  a  regular 
train  on  time,  of  a  special,  which  is  bound 
to  keep  out  of  the  way  of  the  regular,  but 
fails  to  take  the  proper  sidetrack  to  clear 
the  way  for  it,  since  the  trainmen  are 
bound  to  keep  in  mind  the  schedule  of 
regular  trains,  and  their  failure  to  do  so 
will  cause  a  resulting  collision  to  be  re- 
garded as  due  to  recklessness. 

Appeal  —  neglect  to  require  separation 
of  damages. 

2.  It  is  not  reversible  error  to  fail  to 
require  the  separation  of  compensatory  and 
punitive  damages  in  the  verdict,  in  the 
absence  of  a  request  for  such  action. 

Damages  •*  amonnt  —  recklessly  killing 
railroad  fireman. 

3.  An  allowance  of  $25,000  will  not  be 
interfered  with  on  appeal,  for  recklessly 
killing  a  vigorous  railroad  fireman  on  a 
passenger  train,  who  was  thirty-four  years 
old  and  earned  upward  of  $115  per  month, 
by  running  a  special  train  into  collision 
with  his  train,  when  it  was  its  duty  to 
keep  out  of  the  way. 

(October  14,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Shelby  County 
in  plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shelby  &  Shelby  and  Willis, 
Todd,  &  Bond,  with  Messrs.  C.  R.  Mc- 
Dowell and  O'Rear  A  Williams,  for  ap- 
pellant: 

Not  every  case  of  gross  negligence  jus- 
tifies a  recovery  of  punitive  damages. 

Mcdenry  Coal  Co.  v.  Sneddon,  98  Ky. 
686,  34  S.  W.  228;  Lexington  R.  Co.  v.  Fain, 
25  Ky.  L.  Rep.  2243,  80  S.  W.  463 ;  South- 
em  R.  Co.  V.  Goddard,  121  Ky.  667,  89  S.  W. 
675,  12  Ann.  Cas.  116;  Louisville  &  N.  R. 
Co.  V.  Mount,  125  Ky.  699,  101  8.  W.  1182; 
National  Casket  Co.  v.  Powar,  137  Ky.  164, 
126  S.  W.  279;  Louisville  &  N.  R.  Co.  v. 
Wilkins,  143  Ky.  672,  136  S.  W.  1023,  Ann. 

Note. —  For  the  master's  liability  to  ex- 
emplary damages  for  act  of  servant,  see  note 
to  Forrester  v.  Southern  P.  Co.  48  L.R.A. 
(N.S.)  36. 
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Cae.  191 2D,  518;  Central  Kentucky  Trac- 
tion Co.  V.  May,  —  Ky.  — ,  126  8.  W.  1093. 

The  damages  are  exoesaive,  and  largely  in 
excees  of  any  ever  sustained  by  this  court. 

Standard  Oil  Co.  v.  Tierney,  92  Ky.  367, 
14  L.R.A.  677,  36  Am.  St.  Rep.  595,  17 
S.  W.  1025,  96  Ky.  89,  27  S.  W.  983;  Louis- 
ville &  N.  R.  Co.  T.  Kingman,  18  Ky.  L.  Rep. 
82,  35  S.  W.  264;  Louisville  &  N.  R.  Co.  v. 
"  Lowe,  118  Ky.  260,  65  L.R.A.  122,  80  S.  W. 
708;  Lincoln  County  v.  Moore,  23  Ky.  L. 
Rep.  1885,  66  S.  W.  417;  Illinois  C.  R.  Co.  v. 
Watson,  117  Ky.  374,  78  S.  W.  175;  Illinois 
C.  R.  Co.  V.  Houchins,  121  Ky.  526,  1  L.R.A. 
(N.S.)  375,  123  Am.  St.  Rep.  205,  89  S.  VV. 
530;  Louisville  &  N.  R.  Co.  v.  Fox,  11  Bush, 
495;  Louisville  ft  N.  R.  Co.  v.  McEwan,  17 
Ky.  L.  Rep.  406,  31  S.  W.  465;  Louisville  & 
N.  R.  Co.  V.  Creighton,  106  Ky.  42,  50  S.  W. 
227;  South  Covington  &  C.  Street  R.  Co.  v. 
Ware,  84  Ky.  267,  1  S.  W.  493 ;  Louisville 
Southern  R.  Co.  v.  Minogue,  90  Ky.  369,  20 
Am.  St.  Rep.  378,  14  S.  W.  357 ;  Louisville 
A  N.  R.  Co.  V.  Long,  94  Ky.  410,  22  S.  W. 
747,  n  Am.  Neg.  Caa.  579;  Covington  &  C. 
Bridge  Co.  v.  Goodnight,  22  Ky.  L.  Rep. 
1242,  60  S.  W.  415;  Louisville  A  N.  R.  Co.  v. 
Brown,  127  Ky.  732,  13  L.R.A.(N.S.)  1135, 
106  S.  W.  795;  Louisville  &  N.  R.  Co.  v. 
Reaume,  128  Ky.  90,  107  S.  W.  290;  Illinois 
C.  R.  Co.  V.  Stewart,  23  Ky.  L.  Rep.  637,  63 
S.  W.  596;  Union  Warehouse  Co.  v.  Prewitt, 
21  Ky.  L.  Rep.  67,  50  S.  W.  904;  Southern 
R.  Co.  V.  Scanlon,  32  Ky.  L.  Rop.  38,  105  S. 
W.  152;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Lovell,  141  Ky.  249,  47  L.R.A.(N.S.)  909, 
132  S.  W.  569;  Louisville  k  N.  R.  Co.  v. 
Engleman,  146  Ky.  19,  141  S.  W.  374. 

It  was  the  court's  duty  to  separate  by  in- 
structions the  exemplary  and  compensatory 
damages. 

Louisville  &  N.  R.  Co.  v.  Scott,  141  Ky. 
548,  34  L.R.A.(N.S.)  206,  133  S.  W.  800, 
Ann.  Cas.   1912C,  547. 

The  wrong  must  be  intentional  before 
punitive  damages  will  be  awarded. 

Ohio  Valley  Teleph.  Co.  v.  Meyer,  22  Ky. 
L.  Rep.  36,  56  S.  W.  673 ;  Maynard  v.  Fire- 
man's Fund  Ins.  Co.  34  Cal.  48,  91  Am.  Dec. 
672;  Georgia  P.  R.  Co.  v.  Lee,  92  Ala.  262, 
9  So.  230,  11  Am.  Neg.  Cas.  54;  Birmingham 
R.  &  Electric  Co.  v.  Bowers,  110  Ala.  328, 
20  So.  345,  11  Am.  Neg.  Cas.  127;  Louis- 
ville &  N.  R.  Co.  v.  Wilkins,  143  Ky.  572, 
02  Am.  St.  Rep.  116,  22  So.  279,  3  Am.  Neg. 
Rep.  125;  Koestel  v.  Cunningham,  97  Ky. 
421,  30  S.  W.  970;  Brasington  v.  South 
Bound  R.  Co.  62  S.  C.  325,  89  Am.  St.  Rep. 

905,  40  S.  E.  665;  National  Casket  Co.  v. 
Powar,  137  Ky.  156,  12.i  S.  W.  279;  Louis- 
ville &  N.  R.  Co.  V.  Wilkifis,  143  Ky.  572, 
136  S.  W.  1623,  Ann.  Cas.  1912D,  518;  Illi- 
noia  C.  R.  Co.  v.  Vaughn,  33  Ky.  L.  Rep. 

906,  111  S.  W.  707;  Macon  v.  Paducah  Street 
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R  Co.  110  Ky.  680,  62  S.  W.  496;  Chesa- 
peake &  O.  R.  Co.  V.  Judd,  106  Ky.  364,  50 
S.  W.  539;  Central  Kentucky  Traction  Co. 
V.  May,  —  Ky.  — ,  126  S.  W.  1092;  South 
Covington  &  C.  Street  R.  Co.  v.  Barr,  147 
Ky.   649,    144   S.   W.   755. 

Mr.  Ralph  Gilbert,  with  Messrs.  Robert 
B.  Franklin  and  Robert  G.  Talbott,  for 
appellee: 

It  was  gross  negligence  for  the  Chesa- 
peake &  Ohio  train  to  be  running  on  the 
time  of  the  Louisville  &  Nashville  train. 

Illinois  C.  R.  Co.  v.  Vaughn,  33  Ky.  L. 
Rep.  906,  111  S.  W.  707. 

Instructions  for  gross  negligence  in  col- 
lision cases  are  not  unusual. 

Louisville  C.  A  L.  R.  Co.  ▼.  Cavens,  9 
Bush,  559,  15  Am.  Neg.  Cas.  154;  Louisville 
&  N.  R.  Co.  V.  Hoskins,  14  Ky.  L.  Rep.  717; 
Louisville  &  N.  R.  Co.  y.  Rains,  15  Ky.  L. 
Rep.  423,  23  S.  W.  605;  Cincinnati,  N.  O.  4 
T.  P.  R.  Co.  ▼.  Roberts,  110  Ky.  866,  62  S. 
W.  901. 

Gross  negligence  may  arise  from  an  act  of 
omission,  as  well  as  from  an  act  of  com- 
mission. 

Louisville  ft  N.  R.  Co.  v.  Roth,  130  Ky. 
767,  114  S.  W.  264. 

It  may  consist  of  "reckless  conduct," 
''reckless  indifference  to  human  life,"  "reck- 
less disregard  of  the  safety  of  plaintiff's 
person,"  or  '^ recklessness  or  indifference  to 
the  safety  of  others." 

McHenry  Coal  Co.  v.  Sneddon,  98  Ky.  686, 
34  S.  W.  228;  Louisville  &  N.  R.  Co.  v. 
Wilkins,  143  Ky.  572,  136  S.  W.  1023,  Ann. 
Cas.  1912D,  618;  Central  Kentucky  Trac- 
tion Co.  ▼.  May,  —  Ky.  — ,  126  S.  W.  1093; 
Straight  Creek  Coal  Co.  ▼.  Huddleston,  147 
Kv.  96,  143  S.  W.  775. 

Under  the  present  statute  and  Constitu- 
tion the  only  degrees  of  negligence  are  or- 
dinary and  gross. 

Clarke  v.  Louisville  ft  N.  R.  Co.  101  Ky. 
34,  36  L.R.A.  123,  39  S.  W.  840. 

The  late  and  approved  form  of  instruc- 
tions as  to  gross  negligence  ia  the  absence 
or  want  of  slight  care. 

Louisville  ft  N.  R.  Co.  v.  Smith,  136  Ky. 
402,  122  S.  W.  806;  Louisville  ft  N.  R.  Co. 
V.  W^alden,  26  Ky.  L.  Rep.  1,  74  S.  W.  694 ; 
Chesapeake  ft  O.  R.  Co.  v.  Lodge,  23  Ky.  L. 
Rep.  1959,  60  S.  W.  606;  Macon  v.  Paducah 
Street  R.  Co.  110  Ky.  680,  62  S.  W.  496. 

Tlie  allowance  of  $25,000  for  compensa- 
tion onlv  is  not  so  unreasonable  as  to  show 
passion  or  prejudice  on  the  part  of  the  jury. 

3  Sedgw.  Damages,  8th  ed.  pp.  640,  646; 
Louisville  Gas  Co.  v.  Page,  27  Ky.  L.  Rep. 
885,  86  S.  W.  1112. 

The  amount  of  punitive  damages  should 
bear  some  reasonable  relation  to  the  injury 
and  the  cause  of  it. 
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Louisville  A  N.  R.  Co.  v.  Roth,  130  Ky. 
767,  114  S.  W.  264. 

Punitive  damages  may  exceed  the  com- 
pensatory. The  injury  may  be  nominal  and 
the  punitive  damages   substantial. 

Louisville  &  N.  R.  Co.  v.  Ritchel,  148  Ky. 
701,  41  L.R.A.(N.S.)  958,  147  S.  W.  400, 
Ann.  Cas.  1013E,  517. 

Turnery  J.,  delivered  the  opinion  of  the 
court: 

The  Chesapeake  &  Ohio  Railway  Company, 
under  a  contract  with  the  Louisville  &.  Nash- 
ville Railroad  Company,  uses  jointly  with 
the  latter  its  railroad  tracks  rimning  from 
Lexington  to  Louisville.  On  the  afternoon 
of  January  16,  1912,  a  regular  Louisville  & 
Nashville  passenger  train,  bound  from  Lex- 
ington to  Louisville,  and  a  special  or  "dead 
train"  of  the  Chesapeake  &  Ohio  Railway 
Company,  bound  from  Louisville  to  Lexing- 
ton, met  in  a  collision  at  a  point  in  Shelby 
county.  The  Louisville  &  Nashville  train 
was  a  regular  passenger  train,  had  the  right 
of  track,  and  was  running  practically  on 
time,  being  at  the  time  of  the  collision  about 
two  minutes  late;  the  Chesapeake  &  Ohio 
train  was  a  special  or  "dead  train,''  consist- 
ing of  the  engine  and  two  coaelies  carrying 
only  a  crew.  The  engineer  and  fireman  on 
each  train  were  killed,  and  this  suit  was  in- 
stituted by  appellee  as  personal  representa- 
tive of  decedent,  who  was  fireman  on  the 
I>ouisville  &  Nashville  train,  against  both 
defendants,  charging  that  her  intestate  came 
to  his  death  by  the  gross  and  concurrent 
negligence  of  the  two  defendants.  After  the 
introduction  of  all  evidence  in  the  circuit 
court,  the  action  was  dismissed  as  to  the 
Louisville  &  Nashville  Railroad  Company 
without  prejudice,  and  without  objection 
upon  the  part  of  appellant.  The  jury  found 
a  verdict  of  $26,000  for  the  plaintiff  against 
the  Chesapeake  &  Ohio  Railway  Company, 
upon  which  judgment  was  rendered,  and  the 
company  appeals. 

The  uncontradicted  facts  as  given  by  the 
conductor  of  the  Louisville  &  Nashville 
train,  the  train  despatch er,  and  the  tele- 
graph operator  at  Anchorage,  are:  The 
Louisville  &  Nashville  train  was  a  first- 
class  passenger  train,  and  had  the  right 
of  the  track,  being  at  the  time  of  the  col- 
lision only  two  minutes  late,  which  is  re- 
garded by  railroad  men  as  "on  time."  The 
Chesapeake  &  Ohio  train  was  a  "dead 
train,"  running  as  a  freight,  and  it  was  its 
duty  to  keep  the  track  clear  for  regular 
trains  at  all  times, — that  is,  to  take  a  side- 
track or  switch  in  time  to  clear  the  track 
at  least  five  minutes  before  the  schedule 
time  of  the  regular  train, — that  at  Anchor- 
age, a  few  miles  nearer  Louisville,  the  Chesa- 
peake &  Ohio  trainmen  had  received  orders 
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about  the  movements  of  certain  trains,  and 
both  the  conductor  and  engineer  of  that 
train  had  been  there  told  that  No.  15,  the 
regular  Louisville  &  Nashville  passenger 
train  with  which  it  collided,  was  on  time 
and  came  by  the  way  of  Shelbyville,  which 
was  the  same  track  the  Chesapeake  &  Ohio 
train  was  going  on  from  Anchorage;  that 
between  Anchorage  and  the  point  of  col- 
lision, the  Chesapeake  &  Ohio  train  had 
three  opportunities  to  sidetrack  for  the 
Louisville  ft  Nashville  train;  that  at  the 
time  of  the  collision  the  Chesapeake  &  Ohio 
train  had  been  for  five  minutes  running  on 
the  schedule  time  of  the  regular  I^uisville  & 
Nashville  train;  that  under  the  rules  it  was 
the  duty  of  the  Chesapeake  &  Ohio  train  to 
have  gone  in  on  the  side  track  at  Eastwood, 
the  second  side  track  out  of  Anchorage.  Ap- 
pellant declined  to  introduce  any  evidence, 
although  it  appears  that  the  conductor  who 
was  on  the  Chesapeake  &  Ohio  train  at  the 
time  of  the  collision,  and  was  present  when 
notice  was  given  at  Anchorage  that  No.  15 
was  on  time  and  came  by  the  way  of  Shelby- 
ville, was  still  living.  Appellant  relies  up- 
on three  reasons  for  reversal:  (1)  That  it 
was  erroneous  to  authorize  a  recovery  for 
punitive  damages;  that  to  authorize  such 
recovery,  there  must  be  knowledge  by  the 
tort  feasor  or  his  principal  that  his  act 
or  omission  to  act  was  wrongful;  that  is, 
the  injury  must  have  been  intentionally  in- 
flicted, or  caused  by  such  careless  conduct  as 
indicated  an  intentional  disregard  of  the 
safety  or  the  rights  of  others.  (2)  That  it 
was  the  duty  of  the  court  to  have  directed 
the  jury  by  instruction  to  separate  in  its 
verdict  the  exemplary  and  compensatory 
damages,  without  request  from  either  party. 
(3)  The  damages  were  grossly  excessive. 

The  argument  is  that,  there  being  no  di- 
rect evidence  that  the  conductor  or  engineer 
of  the  Chesapeake  &  Ohio  train  knew  that 
the  Louisville  &  Nashville  train,  which  for- 
merly went  to  Louisville  from  Lexington 
by  a  different  route,  was  on  the  day  in  ques- 
tion going  to  Louisville  over  the  track  upon 
which  it  (the  Chesapeake  &  Ohio  train)  was 
traveling,  that  they  did  not  therefore  know 
at  the  time  of  the  collision  that  they  were 
running  on  the  time  of  that  train,  and  that, 
not  knowing  the  facts,  there  was  no  inten- 
tional wrongdoing  which  authorized  the  as- 
sessment of  exemplary  damages.  But  the 
uncontradicted  evidence  is  that  the  Louis- 
ville &  Nashville  train  had  been  taking  that 
route  to  Louisville  for  six  or  eight  months 
at  the  time  of  the  collision,  and  that  the 
Chesapeake  ft  Ohio  engineer  had  been  all 
that  time  running  a  freight  train  over  that 
road,  and  that  both  the  conductor  and  engi- 
neer had  been,  shortly  before,  notified,  not 
only  that  No.  15  was  on  time,  but  was  com- 
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ing  by  the  way  of  Shelbyville  over  the  same 
track  the  Chesapeake  &  Ohio  train  was  go- 
ing. It  is  true  that  under  the  facts  of  this 
case  it  is  hard  to  reconcile  the  knowledge 
of  the  Chesapeake  &  Ohio  engineer  that  he 
was  running  on  the  time  of  the  Louisville 
&  Nashville  train,  with  the  fact  that  at 
the  same  time  he  was  rushing  headlong  to 
his  own  death.  But  the  facts  are  in  the 
record,  and  cannot  be  evaded;  not  only  are 
the  trainmen  positively  prestimed  to  have 
known  the  schedule  time  of  all  trains  on  the 
road,  not  only  are  they  presumed  to  have 
the  schedule  before  them  at  all  times,  but 
in  this  case  we  have  the  uncontradicted 
testimony  that  a  few  short  moments  before 
the  collision  both  the  conductor  and  engi- 
neer of  the  Chesapeake  &.  Ohio  train  had 
been  notified  that  Louisville  &  Nashville 
train  No.  16  came  by  that  route  and  was  on 
time. 

The  safety  of  the  traveling  public  de- 
mands that  all  trainmen  shall  be  familiar 
with  the  schedule  of  all  trains  on  the  same 
road,  and  have  it  constantly  in  mind.  The 
rules  required  that  the  Chesapeake  &  Ohio 
train  should  have  cleared  the  regular  train 
by  going  on  a  sidetrack  at  least  five  minutes 
before  the  schedule  time  of  the  regular  train 
at  that  point;  and  the  Chesapeake  &  Ohio 
train  had  three — certainly  two — opportuni- 
ties to  have  done  this  between  Anchorage 
and  the  point  of  collision.  But,  assuming 
for  the  sake  of  the  argument,  as  suggested 
by  appellant's  counsel,  that  both  the  con- 
ductor and  engineer  of  the  Chesapeake  & 
Ohio  train  had  a  strange  lapse  of  memory 
and  for  the  moment  forgot  that  Louisville  & 
Nashville  train  No.  15  was  on  that  route, 
and  did  not  know  that  they  were  running  on 
its  time,  would  it  be  a  proper  safeguard  of 
the  rights  of  the  traveling  public  to  say  that 
the  company  was  not  grossly  negligent  by 
reason  of  their  unaccountable  lapse  of  mem- 
ory, and  therefore  not  liable  for  exemplary 
damages  because  there  was  nothing  inten- 
tional about  the  infliction  of  the  injury? 
The  theory  of  the  infliction  of  punitive  dam- 
ages is  that  they  are  imposed  as  a  sort  of 
civil  punishment,  by  reason  of  the  aggra- 
vated circumstances  attending  the  injury, 
and  as  a  sort  of  civil  penalty,  so  that  its  in- 
fliction may  operate  as  a  deterrent  of  simi- 
lar occurrences  in  the  future.  It  would  not 
be  consistent  with  this  theory  t»  adopt  a 
rule  that  would  exempt  a  railroad  company 
from  such  civil  punishment,  where  the  lives 
of  hundreds  of  persons  were  involved,  mere- 
ly because  its  trainmen  forgot  the  schedule 
time  of  another  train  on  the  same  road,  and 
encroached  upon  it.  That  state  of  mental 
inactivity  which  induced  the  forgetfulness 
where  so  many  human  lives  were  involved  is 
of  itself  the  grossest  negligence.  In  view  of 
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the  hundreds  of  thousands  of  people  that 
ride  on  railroad  trains  each  day,  the  com- 
pany should  be  punished  by  the  payment  of 
smart  money  under  such  conditions.  It  is 
an  imperative  duty  to  protect  the  traveling 
public  from  the  recklessness  of  irresponsible 
and  thoughtless  trainmen. 

But  it  is  not  the  rule  in  this  state  that 
the  injury  must  result  from  an  intentional 
wrongdoing,  to  authorize  the  recovery  of 
exemplary  damages.  In  McHenry  Coal  Co. 
v.  Sneddon,  98  Ky.  684,  34  S.  W.  228,  the 
rule  is  thus  stated:  "Where  the  facts  con- 
duce to  show  reckless,  wilful,  or  malicious 
conduct  on  the  part  of  the  party  charged 
with  the  wrong,  exemplary  damages  may  be 
awarded."  In  Central  Kentucky  Traction 
Co.  V.  May,  —  Ky.  — ,  126  S.  W.  1093,  the 
rule  is  thus  laid  down:  'Tunitive  damages 
are  not  authorized,  and  should  never  be  al- 
lowed, in  any  case  where  there  is  not  some 
evidence  tending  to  show  that  the  defendant 
has  acted  maliciously,  wilfully,  or  with  such 
gross  negligence  as  to  indicate  a  wanton  dis- 
regard of  the  rights  of  others  (Koestel  v. 
Cunningham,  97  Ky.  421,  30  S.  W.  970),  or 
where  there  is  an  absence  of  malice  or  reck- 
less conduct  on  the  part  of  the  defendant 
indicating  a  purpose  to  have  plaintilT  in- 
jured, or  of  a  reckless  disregard  of  the  safe- 
ty of  plaintifiT's  person  (McHenry  Coal  Co. 
V.  Sneddon,  supra)."  But  the  latest  declar- 
ation of  the  court,  after  a  review  of  all  the 
authorities,  is  in  Louisville  &  N.  R«  Co.  v. 
Wilkins,  143  Ky.  672,  136  S.  W.  1023,  Ann. 
Cas.  1912D,  518,  where  it  is  said:  "From 
these  repeated  adjudications  the  rule  would 
seem  to  be  firmly  established  in  this  juris- 
diction that  punitive  damages  are  recover- 
able only  where  the  defendant  has  acted 
wantonly  or  recklessly  or  oppressively,  or 
with  such  malice  as  implies  a  spirit  of  mis- 
chief or  criminal  indifference  to  civil  obliga- 
tions." It  requires  no  argument  to  show 
that  the  admitted  facts  of  this  case  bring  it 
well  within  any  one  of  these  rules.  Certain- 
ly it  was  reckless  conduct  in  the  trainmen  in 
the  charge  of  the  Chesapeake  &  Ohio  train 
to  encroach  for  five  minutes  upon  the  time 
of  the  regular  Louisville  k  Nashville  train 
without  any  orders  so  to  do;  certainly  it 
was  reckless  disregard  of  the  lives  of  all 
persons  on  both  trains;  certainly  such  con- 
duct evidenced  a  reckless,  if  not  criminal, 
indifference  to  the  safety  of  all  persons  on 
both  trains.  It  would  seem  useless  to  argue 
that  in  such  an  aggravated  case  of  gross 
neglect  as  the  admitted  facts  of  this  case 
show  it  would  be  improper  to  ajssess  puni- 
tive damages. 

The  very  definition  of  gross  neglect  which 
this  court  has  so  often  approved, — that  is, 
that  it  is  a  want  of  slight  care, — when  ap- 
plied to  the  facts  of  this  case,  is  conclusive 
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of  the  qupstion.  The  collision  would  not 
Lave  occurred  if  the  Chesapeake  &,  Ohio 
trainmen  had  not  recklessly  run  on  the  time 
of  the  Louisville  &  Nashville  train;  it  would 
not  have  occurred  if  they  had  gone  in  on  one 
of  the  three  switches  between  Anchorage 
and  the  point  of  collision;  it  would  not  have 
occurred  if  they  had  paid  the  least  attention 
to  the  notice  given  them  by  the  despatcher 
at  Anchorage ;  it  would  not  have  occurred  if 
they  had  for  an  instant  examined  the  sched- 
ule of  the  Louisville  &  Nashville  train;  in 
fact  it  appears  to  have  been,  in  the  absence 
of  any  explanation,  the  most  unnecessary 
sacrifice  of  human  lives,  without  excuse  or 
palliation.  And  if  there  had  been  any  rea- 
sonable explanation  of  the  cause  leading  up 
to  it,  certainly  appellant  would  have  intro- 
duced the  conductor  of  its  train,  who,  of  all 
living  persons,  was  in  the  best  position  to 
give  such  explanation.  It  was  pure  reck- 
lessness to  run  on  the  time  of  another  train 
without  orders  from  the  train  despatcher; 
and  it  does  not  lessen  the  character  of  this 
recklessness  to  say  that  the  Chesapeake  A, 
Ohio  trainmen  had  forgotten  that  the  Louis- 
ville &  Nashville  passenger  train  was  run- 
ning on  that  route. 

Appellant  made  no  request  on  the  trial 
for  the  separation  in  the  verdict  of  the  puni- 
tive from  the  compensatory  damages,  but 
now  insists  that  it  was  the  duty  of  the  court 
to  have  required  this  of  the  jury  without 
such  request,  relying  upon  Louisville  &  N. 
R.  Co.  V.  Scott,  141  Ky.  648,  34  L.R,A. 
(N.S.)  206,  133  S.  W.  800,  Ann.  Cas.  1912C, 
547.  But  the  court  in  that  case  did  not 
hold  that  it  was  the  positive  duty  of  the 
court  to  give  such  instruction  in  the  ab- 
sence of  request,  but  merely  said  that  it 
would  be  "advisable  and  proper"  for  trial 
courts  in  such  cases  to  instruct  the  jury  to 
separate  the  two  kinds  of  damages  in  their 
verdict;  it  is  not  said  or  even  suggested  that 
it  would  be  reversible  error  if  it  failed  to 
do  so  without  request.  Appellant  had  a  right 
to  have  these  damages  separated  in  the  ver- 
dict, but  it  waived  that  right  by  its  failure 
to  ask  that  it  be  done. 

The  decedent  was  thirty-four  years  of  age 
at  the  time  of  his  death,  a  vigorous  and 
healthy  man,  earning  from  $116  to  |120  a 
month,  and  there  is  no  suggestion  in  the 
record  that  his  habits  were  other  than  good. 
Naturally  a  man  of  such  age,  health,  and 
habits  had  a  reasonable  prospect  of  promo- 
tion and  higher  wages.  The  remaining  ques- 
tion is,  under  the  admitted  facts,  Is  the  ver- 
dict excessive?  Manifestly  some  part  of  the 
amount  assessed  by  the  jury  was  exemplary 
damages,  but  how  much  we  are  left  to  specu- 
lation. The  courts  of  this  state  have  been ' 
very  conservative  in  the  amount  of  damages  I 
which  they  permit  to  be  assessed  in  per-^ 
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sonal  injury  cases;  but  of  late  years.  In  view 
of  the  decreased  purchasing  power  of  money, 
it  has  shown  a  disposition  to  approve  larger 
verdicts.  In  the  case  of  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Lovell,  141  Ky.  249,  47 
L.R.A.(N.S.)  909,  132  S.  W.  569,  s  verdict 
for  $15,000  as  compensation  alone  was  up- 
held. The  case  of  Louisville  &  N.  R.  Co.  v. 
Melton,  127  Ky.  276,  105  S.  W.  366,  110  S. 
W.  233,  112  S.  W.  618,  was  where  a  carpen- 
ter was  injured  in' Indiana,  and  the  suit  in- 
stituted in  Kentucky  under  the  Indiana 
statute.  In  that  case  no  punitive  damages 
were  authorized,  and  yet  this  court  upheld 
a  verdict  for  $22,000  for  a  personal  injury, 
although  the  plaintiff  was  earning  only  $3  a 
day  at  the  time  he  was  injured.  In  the  case 
of  Louisville  k  N.  R.  Co.  v.  Setser,  149  Ky. 
162,  147  S.  W.  956,  a  verdict  for  compensa- 
tory and  punitive  damages  combined  for 
$20,000  was  upheld  by  this  court.  There  the 
decedent  was  a  young  man  of  twenty  years 
of  age,  in  good  health,  and  earning  about 
$2.50  a  day ;  but  the  evidence  disclosed  that 
at  the  time  he  was  ejected  from  the  train  he 
was  both  drunk' and  disorderly,  so  that  his 
habits  could  not  have  been  exemplary. 

The  verdict  in  this  case  is  very  large;  but 
the  undisputed  facts  show  such  an  aggra- 
vated case  of  recklessness  and  utter  disre- 
gard of  the  lives  and  personal  safety  of  hun- 
dreds of  people,  that  we  are  unable  to  say 
that  such  an  amount  as  we  would  have  ap- 
proved for  compensatory  damages  alone, 
when  taken  from  the  total  amount  of  the 
verdict,  would  leave  too  high  a  sum  for  ex- 
emplary damages.  In  the  Setser  Case  a 
substantial  sum  for  punitive  damages  was 
allowed  because  the  trainmen  pushed  the 
decedent  off  a  moving  train  at  night  in  a 
dangerous  place,  thereby  endangering  one 
human  life;  whereas,  in  this  case,  we  have 
circumstances  showing  almost  criminal  neg- 
ligence which  endangered  the  lives  of  hun- 
dreds of  people,  and  cost  the  lives  of  four. 

Judgment  affirmed. 

Petition  for  rehearing  deniedi 
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DANIEL  HEIKKALA 

V. 

AUGUST  ISAACSON  et  al.,  Plffs.  In  Err. 

(—  Mich.  — ,  144  N.  W.  608.) 

Appeal  —  necessity  for  taklnir  exoep« 
tion. 

1.  In  the  absence  of  an  exception  to  the 
findings  of  the  court  denying  a  motion  for 
a  new  trial,  the  errors  relied  upon  as  a 
ground  therefor  must  be  deemed  to  have 
been  waived. 
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Intoxicating:  llqnors  —  cIyII  damagre  act 
«-  intoxication  of  plaintiff. 

2.  In  an  action  to  recover  damages  under 
a  statute  giving  a  right  of  action  to  every 
person  injured  by  any  intoxicated  person, 
against  the  one  who  sold  the  liquor,  the 
fact  that  the  plaintiff  was  himself  intoxi- 
cated has  no  bearing  upon  the  case,  except 
upon  the  weight  to  be  given  to  his  testi- 
mony. 

Same  — •  proximate  canse. 

3.  In  an  action  under  a  statute  giving  a 
right  of  action  to  every  person  injured  by 
any  intoxicated  person,  against  the  one 
who  sold  the  li<^uor,  it  is  not  necessary  to 
show  that  the  intoxication  was  the  proxi- 
mate cause  of  the  injury. 

(December  20,  1913.) 

EKROR  to  the  Circuit  Court  for  Baraga 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  under  the 
civil  damage  act  to  recover  damages  for  an 
injury  inflicted  by  an  intoxicated  person. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  A.  Brennan  and  A.  F.  Bant- 
ing for  plaintiffs  in  error. 

Mr.  Albert  T.  Streeter  for  defendant  in 
error. 


Stone,  J^  delivered  the  opinion  of  tlia 
court : 

This  action  was  brought  to  recover  dam- 
ages under  the  statute  regulating  the  liquor 
traffic.  By  §  6398,  Compiled  Laws,  it  is  pro- 
vided that  **every  wife,  child,  parent,  guard- 
ian, husband,  or  other  person,  who  shall  be 
injured  in  person  or  property  or  means  of 
support  or  otherwise,  by  any  intoxicated 
person,  or  by  reason  of  the  intoxication  oi 
any  person,  or  by  reason  of  the  selling,  giv- 
ing, or  furnishing  any  spirituous,  intoxicat- 
ing, fermented,  or  malt  liquors,  to  any  per- 
son, shall  have  a  right  of  action  in  his  or 
her  own  name,  against  any  person  or  per- 
sons who  shall,  by  selling  or  giving  any  in- 
toxicating or  malt  liquor,  .  .  .  have 
caused  or  contributed  to  such  injury,  and 
the  principal  and  sureties  to  the  bond  .  . 
.  shall  be  liable  severally  and  jointly  with 
the  person  or  persons  so  selling,"  etc 

The  declaration,  among  other  things,  al- 
leges that  at  the  village  of  Baraga,  Baraga 
county,  on  April  7,  1912,  "the  said  defend- 
ant, August  Isaacson,  by  himself,  and  by  his 
bartender,  his  servant  and  agent,  unlawfully 
did  sell,  furnish,  give,  and  deliver  spirituous, 
malt,  brewed,  and  fermented  liquors,  to  wit, 
beer   and  whisky,  to  one  Henry   Lund,   an 


Note,  —  Necessity,  in  order  to  support 
a  recovery  under  civil  damage  act, 
that  the  intoxication  he  the  proximate 
cause  of  the  injury. 

This  note  supplements  the  note  appended 
to  Bristline  v.  Ney,  13  L.R.A.(N.S.)  1158, 
wherein  it  is  pointed  out  that,  to  render 
one  liable  under  the  civil  damage  act,  there 
must  be  a  sequence  of  events  originating  in 
the  sale,  and  terminating  with  the  injury, 
and  that  there  are  two  principal  divisions 
of  this  sequence,  first,  the  relation  of  the 
sale  to  the  intoxication,  and,  second,  the 
relation  of  the  intoxication  to  the  injury. 
This  note,  like  the  earlier  one,  is  confined 
to  a  discussion  of  the  relation  of  the  in- 
toxication to  the  injury.  It  is  shown  in 
that  note  that  the  prevailing  form  of  the 
civil  damage  or  dramshop  acts  gives  a  right 
of  action  to  one  injured  in  person  or  prop- 
erty or  means  of  support,  "by  any  intoxi- 
cated person,  or  in  consequence  of  the  in- 
toxication, habitual  or  otherwise,  of  any 
person;"  and  that  when  a  recovery  is  sought 
for  an  injury  inflicted  "by  an  intoxicated 
person,"  recovery  may  be  had  although 
the  injury  is  not  shown  to  have  been  the 
proximate  result  of  the  intoxication,  and 
that,  on  the  other  hand,  the  intoxication 
must  have  been  the  proximate  cause  of  the 
injury  where  recovery  is  sought  for  an  in- 
jury occurring  "in  consequence  of  the  intoxi- 
cation of  any  person." 

A  good  example  of  the  application  of 
these  two  phases  of  the  question  is  involved 
in  Whiteside  v.  O'Connors,  162  111.  App. 
308.  in  which  the  court,  applying  the  rule 
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to  two  counts  in  the  complaint,  held  that  if 
the  husband  of  the  plaintiff  committed 
suicide  while  in  a  state  of  intoxication,  and 
the  defendant  in  error  contributed  in  whole 
or  in  part  to  produce  the  intoxication,  it 
was  incumbent  upon  the  plaintiff  to  show 
only  that  the  intoxication  was  the  cause 
of  his  suicide,  either  proximate  or  remote, 
as  the  suicide  was  his  own  affirmative  act; 
but  that  where  the  recovery  is  sought  for  in- 
jury to  means  of  support  in  consequence 
of  the  intoxication,  habitual  or  otherwise, 
of  the  husband,  whereby  he  neglected  his 
business  and  became  impoverished,  or 
whereby  he  became  deranged  or  despondent 
and  committed  suicide,  it  is  incumbent  up- 
on the  plaintiff  to  show  that  the  intoxi- 
cation was  the  proximate  cause  of  the  in- 
jury. 

Ck>nsistently  with  the  rules  laid  down  in 
the  preceding  case,  the  courts  hold  that 
where  the  injury  is  occasioned  by  the 
direct  affirmative  act  of  the  intoxicated 
person,  it  is  not  necessary,  in  order  to  re- 
cover, that  the  intoxication  shall  have  been 
the  proximate  cause  of  the  injury.  Jack 
V.  Prosperity  Globe,  147  111.  App.  176 
(habitual  intoxication  culminating  in  sui- 
cide), as  explained  and  corrected  in  White- 
side V.  O'Connors,  supra,  involving  like 
facts,  and  in  addition  the  spending  of  money 
necessary  to  the  plaintiff's  support;  Dice 
V.  Sherberneau,  152  Mich.  601,  16  L.R.A. 
(N.S.)  765,  116  N.  W.  416  (intoxication 
of  husband  culminating  in  suicide).  This, 
it  is  to  be  observed,  is  the  rule  of  Ueikkala 
V.  Isaacson. 

But   where   the   injury  to  person,   prop- 


HEIKKALA  v.  ISAACSON. 


8r>l> 


adult  person,  who  was  then  and  there  intox- 
icated; and  that  the  said  liquors,  so  unlaw- 
fully sold,  furnished,  given,  and  delivered  by 
the  said  defendant,  and  by  his  said  agent 
and  servant,  caused  and  contributed  to  the 
intoxication  of  the  said  Henry  Lund.  And 
the  said  Henry  Lund,  while  so  intoxicated, 
.  .  .  made  an  assault  upon  said  plaintiff, 
and  struck  the  said  plaintiff  in  and  upon  the 
left  eye  of  said  plaintiff  with  such  violence 
as  to  injure  and  destroy  the  eyeball  and  ut- 
terly destroy  the  sight  of  that  eye." 

The  suit  was  brought  against  the  dealer 
and  his  surety,  the  Michigan  Bonding  A, 
Surety  Company.  The  plea  was  the  general 
issue. 

There  was  evidence  tending  to  show  that 
on  the  day  named,  Sunday,  April  7,  1912, 
both  the  i^aintiff  and  the  said  Lund  were 
drinking  intoxicating  liquors  in  the  saloon 
of  defendant,  Isaacson,  and  that  said  Lund 
became  intoxicated  there,  and  that  intoxi- 
cating liquors  were  there  sold  to  the  said 
Lund  by  the  said  defendant  and  his  bar- 
tender while  said  Lund  was  intoxicated,  and 
that  while  so  intoxicated  said  Lund  struck 
the  plaintiff  in  the  left  eye  with  a  beer 
glass  and  destroyed  the  eye  so  that  it  had  to 
be  removed.     The   evidence  also   tended   to 


show  that  the  plaintiff  was  somewhat  intox- 
icated at  the  time  of  the  Injury.  The  case 
was  submitted  to  the  jury,  and  the  trial 
court  in  its  charge,  among  other  things, 
said:  "If  you  find  from  the  testimony  by  a 
fair  preponderance  of  the  evidence  that  the 
defendant  Isaacson,  by  himself  or  by  any 
person  in  his  employ,  furnished  any  liquor 
to  the  man  who  inflicted  the  injury,  and  you 
further  find  that  such  injury  was  inflicted 
after  such  person  inflicting  the  injury  had 
become  intoxicated,  and  while  he  was  intox- 
icated, and  that  the  liquor  furnished  by  the 
defendant  Isaacson  contributed  to  the  in- 
toxication, your  verdict  should  be  for  the 
plaintiff,  and  you  should  give  such  damages 
as  will  fairly  compensate  him  for  the  injury. 
The  plaintiff  is  not  required  to  prove,  and 
you  should  not  speculate  upon  the  probabil- 
ities, whether  intoxication  was  the  natural 
cause  of  the  act  which  caused  the  injury. 
The  act  itself  by  a  person  intoxicated,  to 
whom  liquor  had  been  sold  after  his  intox- 
ication, fixed  the  liability  for  the  damage 
upon  the  person  furnishing  the  liquor  which 
caused  or  contributed  to  the  intoxication. 
.  .  .  Now,  on  account  of  the  range  that 
some  of  the  arguments  have  taken,  I  feel  it 
my  duty  to  say  to  you  that  the  intoxication 


erty,  or  means  of  support  was  not  occasioned 
by  an  intoxicated  person's  affirmative  act, 
and  the  plaintiff's  right  to  recover  must 
be  based  upon  the  clause  giving  a  right 
of  action  for  injuries  'Hn  consequence  of 
the  intoxication,"  it  is  held  that  there  can 
be  no  recovery  unless  the  intoxication  was 
the  proximate  cause  of  the  injury.  Lahey 
V.  Crist,  130  111.  App.  152  (assuming  rule 
applicable  where  wife  sued  for  injury  to 
support  by  intoxicated  husband  being  killed 
by  train) ;  Krach  v.  Heilman,  53  Ind.  517 
(death  of  husband  from  fatal  injuries 
caused  by  overturning  of  barrel  in  back 
of  wagon  in  which  he  was  riding  in  reclin- 
ing position  while  intoxicated)  ;  Collier  v. 
£arly,  54  Ind.  559  (intoxicated  husband 
killed  by  train);  Backes  v.  Dant,  55  Ind. 
181  (death  of  husband  from  fatal  injuries 
from  falling  down  stairs  while  intoxicated ) . 
In  Duckworth  v.  Stalnaker,  68  W.  Va. 
197,  69  S.  £.  850,  involving  a  statute  like 
that  of  Illinois  and  Indiana,  the  court  de- 
clared that  it  created  a  right  of  action  un- 
known to  the  common  law,  changing  the 
rule  of  proximate  cause  which  obtained  in 
other  actions  of  tort,  and  held  that  there- 
fore the  statute  required  only  that  the  in- 
jury to  the  person,  property,  or  means  of 
support  be  inflicted  "by  an  intoxicated 
person,  or  in  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person," 
and  did  not  require  that  it  be  the  proximate 
resist  of  the  unlawful  sale.  To  all  ap- 
pearances the  court  meant  this  rule  to 
apply  irrespective  of  the  clause  upon  which 
the  right  of  recovery  was  sought  to  be 
based. 
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But  while  applying  the  doctrine  of  proxi- 
mate cause,  the  Illinois  appellate  court 
holds  that  where  the  action  is  for  injuries  to 
means  of  support  by  reason  of  the  intoxi- 
cation of  any  person,  the  defendant  can- 
not escape  liability  because  he  could  not 
reasonably  have  foreseen  the  consequences. 
Roth  V.  Eppy,  80  111.  283  (habitual  intoxi- 
cation  culminating  in  insanity) ;  White- 
side V.  O'Connors,  supra,  (habitual  intoxi- 
cation culminating  in  death)  ;  Parsons  v. 
Smith,  164  111.  App.  509  (injury  to  sup- 
port by  fatal  injuries  to  intoxicated  husband 
in  quarrel).  As  said  in  another  case,  it 
is  not  the  law  of  proximate  cause  in  such 
cases  that,  in  order  to  hold  the  defendant 
liable,  he  must  have  foreseen  the  particular 
injury  and  the  particular  manner  of  its 
occurrence.  Cushing  v.  Poli,  151  111.  App. 
1  (injury  to  means  of  support  by  husband 
receiving  permanent  injuries  while  intoxi- 
cated ) . 

And  it  is  not  necessary  to  show  that  the 
intoxication  was  the  sole  cause.  Dunnigan 
V.  Ellis,  162  111.  App.  185  (death  from 
alcoholism).  The  same  rule  was  applied  in 
Hammers  v.  Knight,  108  111.  App.  203, 
which  involved  injury  to  support  by  intoxi- 
cation culminating  in  suicide,  and  apparent- 
ly proceeded  upon  the  assumption  that  the 
suicide  was  "in  consequence  of  the  intoxi- 
cation," rather  than  "by  an  intoxicated  per- 
son." But  it  is  to  be  noted  that  Jack  v. 
Prosperity  Globe,  supra,  indulged  the  same 
assumption  under  like  facts,  but  was  cor- 
rected in  this  respect  in  Whiteside  y. 
O'Connors,  supra.  L.  A.  W. 
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tit  Heikkala  has  no  bearing  upon  the  case, 
except  upon  the  weight  to  be  given  to  his 
evidence.  You  may  consider  his  condition 
in  passing  upon  the  weight  to  be  given  to  his 
evidence,  but  the  fact  that  he  was  intoxi- 
cated is  no  defense  to  this  case.  I  want  to 
say  to  you  further  along  this  line  that  the 
fact,  if  you  so  find  from  the  evidence,  that 
any  actions  on  the  part  of  Heikkala  during 
the  time  he  was  intoxicated  in  that  saloon 
may  have  aggravated  Henry  Lund  would 
not  be  a  defense  in  this  case,  and  no  juror 
has  a  right  to  consider  it  in  any  way  as  a 
defense  to  this  case." 

There  was  a  verdict  for  the  plaintiff  in  the 
sum  of  $750,  and  judgment  was  duly  entered 
thereon. 

There  was  a  motion  for  a  new  trial,  al- 
leging many  errors.  The  trial  court  filed  a 
written  opinion  giving  reasons  for  denying 
the  motion  for  a  new  trial.  A  review  is 
sought  of  the  court's  rulings  denying  the  mo- 
tion. No  exceptions  were  taken  to  the  find- 
ing of  the  court  denying  the  motion,  and  the 
errors  relied  upon  in  the  motion,  if  any, 
must  be  deemed  to  have  been  waived.  This 
court  has  frequently  called  attention  to  the 
necessity  for  such  exceptions.  Knop  ▼.  Na- 
tional F.  Ins.  Co.  101  Mich.  359,  59  N.  W. 
C53;  Pearl  v.  Benton  Twp.  136  Mich.  697, 
100  N.  W.  188;  Culver  v.  South  Haven  &  E. 
R.  Co.  144  Mich.  254,  107  N.  W.  908,  109  N. 
W.  256;  Moffet  v.  Sebastian,  149  Mich.  451, 
112  N.  W.  1120;  Comstock  v.  Taggart,  156 
Mich.  47,  120  N.  W.  29;  Re  Bender,  159 
Mich.  108,  123  N.  W.  601. 

The  case  has  been  brought  here  for  re- 
view by  the  defendants  upon  writ  of  error, 
and  the  only  assignment  of  error  which 
can  be  considered  are  the  first  and  second, 
r.s  tlie  others  all  relate  to  alleged  errors  in 
the  refusal  to  grant  defendants  a  new  trial, 
which  cannot  be  considered  for  the  reason 
above  stated. 

The  first  assignment  of  error  relates  to 
the  admission  of  testimony  and  the  refusal 
to  strike  the  same  out.  We  think  this  as- 
signment has  no  merit. 

The  second  assignment  of  error,  and  the 
only  one  which  we  can  consider,  is  the  al- 
leged error  in  the  charge  of  the  court  con- 
tained in  the  foregoing  excerpt  from  the 
charge.  Such  questions  as  it  may  be  said 
are  here  presented  we  will  consider. 

1.  It  is  the  contention  of  appellants  that 
plaintiff  has  no  right  of  action  because  there 
was  testimony  tending  to  show  that  he  him- 
self was  intoxicated.  An  examination  of 
the  declaration  shows  that  it  contains  no 
allegation  alleging  the  intoxication  of  the 
plaintiff.  There  is  testimony  in  the  record 
tending  to  show  that  both  plaintiff  and  the 
said  Lund  were  intoxicated  at  the  time  of 
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the  injury  complained  of.  Upon  tbis  qnea- 
tion  counsel  for  appellants  rely  upon  the 
case  of  Brooks  v.  Cook,  44  Mich.  617,  38  Am, 
Rep.  282,  7  N.  W.  216.  That  decision  waa 
under  the  act  of  1877,  giving  "every  wife, 
child,  parent,  guardian,  husband,  or  other 
person"  a  right  of  action  against  the  liquor 
seller  for  injury  done  the  plaintiff  by  reason 
of  the  intoxication  of  any  person;  and  it 
was  held  that  it  did  not  give  the  intoxicated 
person  a  right  of  action  against  the  dealer 
for  money  stolen  from  him  while  drunk. 
And  it  was  said  that  where  a  statute,  after 
enumerating  specific  cases,  usee  a  general 
term  to  cover  others,  the  latter  are  under- 
stood to  be  of  the  same  general  character, 
sort,  or  kind  as  those  specified.  There  the 
action  was  brought,  it  will  be  noted,  by  the 
intoxicated  person  himself  to  recover  dam- 
ages, and  it  was  said  that  the  statute  evi- 
dently contemplated  three  parties,  seller,  re- 
ceiver, and  injured  party,  in  all  cases.  It 
will  be  borne  in  mind  that  the  declaration  in 
this  case  alleges  that  the  injury  waa  in- 
flicted upon  the  plaintiff  by  a  person  who 
was  then  and  there  intoxicated,  and  that 
the  liquors  unlawfully  sold  or  furnished  by 
the  defendant  Isaacson  caused  and  contrib- 
uted to  the  intoxication  of  the  said  Henry 
Lund.  We  think  that  the  ease  is  brought 
directly  within  the  provisions  of  our  pres- 
ent statute,  which  we  have  quoted  above. 
It  will  be  noted  that  we  have  here  the  three 
parties,  the  seller,  defendant  Isaacson,  the 
receiver,  Limd,  and  the  injured  party,  the 
plaintiff. 

The  case  of  Brooks  v.  Cook,  supra,  was 
followed  by  the  case  of  Flower  v.  Witkovsky, 
69  Mich.  371,  37  N.  W.  364,  where  it  waa 
held  that,  under  the  statute  giving  a  right  of 
action  to  '*every  wife,  child,  parent,  guard- 
ian, husband,  or  other  person"  injured  by 
an  intoxicated  person,  the  words  "or  other 
person"  were  intended  to  cover  the  persons 
so  injured.  In  that  case  the  action  was 
brought  by  a  plaintiff  who  averred  that  his 
horse  and  buggy  were  lawfully  in  the  public 
street  in  charge  of  a  competent  driver,  and 
that  a  person,  while  intoxicated,  drove  his 
horse  and  vehicle  upon  and  against  the  horse 
and  buggy  of  the  plaintiff,  and  drove  one  of 
the  thills  of  said  vehicle  into  the  body  of 
plaintiff's  horse,  thereby  killing  it.  The 
action  was  against  the  dealer  who  contrib- 
uted to  the  intoxication.  In  that  case  Jus- 
tice Morse,  speaking  for  this  court,  said: 
''It  is  argued  that  the  statute  does  not  con- 
template an  action  by  any  other  person  than 
one  holding  a  relationship  of  the  same  gen- 
eral character,  sort,  or  kind  as  those  specifi- 
cally mentioned  in  the  statute  as  the  .per- 
sons to  whom  a  right  of  action  is  given ;  and 
that  the  plaintiff  cannot  be  regarded  as  hold- 
ing any  such  relationship."    After  quotii^ 
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the  language  of  the  statute,  the  opinion  pro- 1 
ceeds  in  the  following  language:  "The  I 
words  'or  other  person'  seem  to  have  been 
intended  by  the  legislature  to  cover  all  per- 
sons injured  in  person  or  property  by  intox- 
icated persons.  In  Brooks  v.  Cook,  supra, 
it  was  held  that  this  statute  did  not  give  a 
right  of  action  to  a  person  injured  by  his 
own  intoxication,  and  good  reason  is  there 
given  for  such  holding.  It  is  intimated, 
however,  on  page  619,  that  a  traveler  in- 
jured by  an  intoxicated  person  passing  him 
on  the  street  would  have  an  action  under 
the  statute  against  the  person  selling  or  giv- 
ing the  liquor  to  such  intoxicated  person.  In 
English  V.  Beard,  51  Ind.  489,  under  a  simi- 
lar statute  to  ours,  such  right  of  action  is 
given  to  one  beaten  and  wounded  by  an  in- 
toxicated person.  We  have  no  doubt  of  the 
intention  of  the  legislature  to  cover  just 
such  a  case  as  the  one  at  bar." 

As  we  have  already  said,  the  present  case 
is  not  founded  on  the  intoxication  of  the 
plaintiff.  The  testimony  tended  to  show 
that  Lund  was  intoxicated ;  that,  unlawful 
sales  were  made  to  him  after  he  was  intox- 
icated by  defendant  Isaacson;  and  that  the 
blow  was  struck  while  Lund  was  intoxicated. 
We  think  the  verdict  established  these  facts. 

2.  It  is  next  urged  by  appellants  that,  un- 
less the  intoxication  was  the  proximate 
cause  of  the  injury,  there  can  be  no  recovery. 
We  think  that,  where  the  evidence  shows 
that  the  injury  was  inflicted  by  an  intoxi- 
cated person,  the  rule  contended  for  by  ap- 
pellants does  not  apply.  Where,  as  here, 
recovery  is  sought  for  an  injury  inflicted  by 
"an  intoxicated  person,"  the  question  of 
proximate  cause  is  not  considered ;  the  courts 
holding  that  all  that  is  essential  is  that  it 
appear  that  the  person  inflicting  the  injury 
was  intoxicated.  Such  is  the  rule  in  this 
state. 

In  Brockway  v.  Patterson,  72  Mioh.  122, 
1  L.R.A.  708,  40  N.  W.  192,  this  court  held 
that,  under  the  statute  giving  a  right  of  ac- 
tion for  injury  occasioned  by  an  intoxicated 
person,  it  was  not  for  the  injured  party  to 
produce  proofs  or  for  the  jury  to  speculate 
upon  the  probabilities,  whether  the  intoxica- 
tion was  the  natural  cause  of  the  act  which 
caused  the  death;  that  the  act  itself  fixed 
the  liability  for  the  damage  upon  the  person 
selling  or  furnishing  the  liquor  which  caused 
the  intoxication.  See  also  Thomas  v.  Dans- 
by,  74  Mich.  398,  41  N.  W.  1088;  Doty  v. 
Postal,  87  Mich.  143,  49  N.  W.  634.  In  view 
of  these  decisions,  there  was  no  question  be- 
fore the  jury  whether  the  intoxication  of 
Lund  was  or  was  not  the  natural  cause  of 
the  act  which  caused  the  injury.  The  act 
itself  by  a  person  intoxicated,  to  whom 
liquor  has  been  sold  unlawfully,  fixes  the  li- 
ability for  the  damage  upon  the  person  fur- 
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nishing  the  liquor  which  caused  or  contribu- 
ted to  the  intoxication. 

We  think  the  court  did  not  err  in  charg- 
ing the  jury  that  the  claimed  intoxication  of 
the  plaintiff  had  no  bearing  in  the  case,  ex- 
cept upon  the  weight  to  be  given  to  his  testi- 
mony. 

We  find  no  error  in  that  portion  of  the 
charge  complained  of  by  the  second  assign- 
ment of  error.  There  being  no  other  ques- 
tions raised  by  the  assignments  of  error 
which  we  can  consider,  the  judgment  of  the 
Circuit  Court  is  afiirmed. 


NEBRASKA  SUPREMS  COURT. 

RE    ESTATE   OF   ANNA   FRANCIS,   De- 
ceased. 

CLARA  STRONG,  Exrx.,  etc.,  of  Abram  0. 

Strong,  Appt., 

v. 

HATTIE  S.  POTTS  et  al. 

(94  Neb.  742,  144  N.  W.  789.) 

Probate  —  of  copy  of  will. 

On  an  application  to  probate  an  alleged 
copy  of  a  will  made  nineteen  years  after 
the  original  will  was  executed,  it  is  incum- 
bent upon  the  proponent  to  show  what  be- 
came of  the  original  will.  In  whose  custody 
it  was  placed,  account  for  its  non produc- 
tion, and  produce  some  competent  proof  of 
its  contents,  in  order  to  authorize  the  coun- 
ty court  to  probate  such  a  copy. 

(December  24,  1913.) 

Headnote  by  Babnes,  J. 

Note.  —  NeceRSity  and  suffloiency  of 
proof  to  account  for  nonproduction 
of  will  upon  application  to  probate  it 
as  a  lost  or  destroyed  trill. 

The  proponent  of  a  will  alleged  to  have 
been  lost  or  destroyed  must  in  any  event 
account  for  the  nonproduction  of  the  will  in 
order  to  lay  the  foundation  for  secondary 
evidence  of  its  contents;  and  in  many  cases 
he  must  go  further  and  overcome  the  pre- 
sumption of  the  destruction  of  the  will  by 
the  testator  animo  revoccMdi, 

Proof  of  loss. 

In  the  great  majority  of  cases  which  have 
involved  the  question  of  the  right  to  probate 
a  lost  or  destroyed  will,  it  seems  to  have 
been  assumed  that  the  nonproduction  of 
the  will  was  accounted  for,  but  some  courts 
have  expressly  touched  upon  the  question. 

Thus,  it  has  been  held  that,  in  order  to 
admit  a  will  to  probate  as  a  lost  or  de- 
stroyed will,  satisfactory  proof  must  be 
given  of  its  having  been  lost,  destroyed,  or 
mislaid.  Gaines  v.  Hennen,  24  How.  553,  16 
L.  ed.  770;  Conoly  v.  Gayle,  61  Ala.  116; 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hayes  County  af- 
firming a  judgment  of  the  County  Court  ad- 
mitting to  probate  an  alleged  copy  of  the 
will  of  Anna  Francia,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Everson,  for  appellant: 

No  petition  alleging  jurisdictional  facta — 
no  petition  at  all — was  filed  in  the  probate 
court,  and  it  had  no  jurisdiction  to  make 
any  valid  order. 

Dame,  Probate  &  Administration,  §  81; 
38  Cyc.  122;  Moore  v.  Moore,  33  Neb.  509, 
60  N.  W.  443;  Seebrock  v.  Fedawa,  30  Neb. 
436,  46  N.  W.  650;  Elgutter  v.  Missouri  P. 
R.  Ca  63  Neb.  748,  74  N.  W.  265;  Spencer 
v.  Wolfe,  49  Neb.  8,  67  N.  W.  858 ;  Missouri 
P.  R.  Co.  V.  Bradley,  61  Neb.  605,  71  N.  W. 


283,  3  Am.  Neg.  Rep.  244;  Hanson  t.  Ny- 
gaard,  105  Minn.  30,  127  Am.  St.  Rep.  523, 
117  N.  W.  236. 

The  deceased  being  a  resident  of  Colo- 
rado at  the  time  of  her  death,  the  county 
court  of  Hayes  county  had  no  jurisdiction. 

18  Cyc.  67 ;  12  Am.  k  Eng.  Enc.  Law,  2d 
ed.  762;  Dobler  v.  Strobel,  9  N.  D.  104,  81 
Am.  St  Rep.  630,  81  N.  W.  37. 

Testimony  of  the  witness  reduced  to  writ- 
ing and  signed  was  wholly  hearsay,  and  in- 
competent to  prove  the  alleged  lost  will. 

Clark  V.  Turner,  60  Neb.  290,  38  L.R.A. 
433,  69  N.  W.  843;  Williams  v.  Miles,  68 
Neb.  463,  62  L.R.A.  383,  110  Am.  St.  Rep. 
431,  94  N.  VV.  706,  96  N.  W.  161,  4  Ann. 
Cas.  306. 

It  may  be  doubted  in  this  state,  there  be- 


Butler  V.  Butler,  6  Harr.  (Del.)  178;  Kitch- 
ens V.  Kitchens,  39  Ga.  168,  99  Am.  Dec. 
453;  Moseley  v.  Evans,  72  Ga.  203;  Scott  v. 
Maddox,  113  Ga.  796,  84  Am.  St.  Rep.  "263, 
39  S.  E.  500;  Beatty  v.  Clegg,  214  111.  34,  73 
N.  £.  383  {dictum) ;  Kaster  v.  Kaster,  62 
Ind.  631  (holding  that  a  complaint  to  estab- 
lish a  lost  or  destroyed  will,  to  be  sufficient, 
must  allege  either  that  the  will  was  de- 
stroyed or  that  it  was  lost,  and  that  a  com- 
plaint which  merely  alleged  that  defendant, 
after  the  testator's  death,  got  access  to  his 
papers,  including  the  will,  and  "concealed  or 
suppressed  or  destroyed  the  same,"  was  in- 
sufficient in  that  it  did  not  aver  that  the 
will  was  not  in  existence,  and  bould  not  be 
got  before  the  court,  under  a  statute  author- 
izing the  issue  of  citation  to  any  person 
allied  to  have  the  custody  of  any  will,  re- 
quiring him  to  produce  the  same  under  pen- 
alty of  imprisonment  for  refusal) ;  Chisholm 
V.  Ben,  7  B.  Mon.  408;  Muller  v.  Muller,  108 
Ky.  611,  66  S.  W.  802;  Davis  v.  Sigourney, 
8  Met.  487;  Newell  v.  Homer,  120  Mass.  277; 
Coddington  v.  Jenner,  67  N.  J.  Eq.  528,  41 
Atl.  874;  Everitt  v.  Everitt,  41  Barb.  385; 
Jackson  ex  dem.  Bush  v.  Hasbrouck,  12 
Johns.  192;  Grant  v.  Grant,  1  Sandf.  Ch. 
235;  Fetherly  v.  Waggoner,  11  Wend.  699; 
Eure  v.  Pittman,  10  N.  C.  (3  Hawks)  364; 
Scoggins  V.  Turner,  98  N.  C.  135,  3  S.  E. 
719;  Re  Hedgepeth,  150  N.  C.  245,  63  S.  E. 
1025;  Re  Lasance,  5  Ohio  N.  P.  20,  7  Ohio 
S.  &  C.  P.  Dec.  246;  Re  Blymeyer,  7  Ohio 
N.  P.  591,  5  Ohio  S.  &  C.  P.  Dec.  399;  Mc- 
Elrov  V.  Phink,  —  Tex.  Civ.  App.  — ,  74  S. 
W.  61,  affirmed  on  this  point  in  97  Tex.  147, 
76  S.  W.  753,  77  S.  W.  1025;  Dower  v.  Seeds, 
28  W.  Va.  113,  57  Am.  Rep.  646;  Podmore 
V.  Whatton,  3  Swabey  &  T.  449,  33  L.  J. 
Prob.  N.  S.  143,  10  Jur.  N.  S.  756,  10  L.  T. 
N.  S.  754,  13  Week.  Rep.  106.  But  this  proof 
of  loss  or  destruction  may  be  obviated  by 
agreement  of  the  parties.  Ford  v.  Teagle, 
62  Ind.  61. 

And  the  loss  or  destruction  of  the  will 
ought,  except  in  rare  instances,  to  be  proved 
before  evidence  is  received  of  the  contents. 
Conoly  V.  Gayle,  61  Ala.  116,  holding  that 
the  question  of  order  of  proof  was  in  the 
discretion  of  the  judge,  and  that  allowing, 
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for  convenience  sake,  evidence  of  the  con- 
tents of  the  will  to  be  given  subject  to  sub- 
sequent proof  of  the  loss  of  the  will  was 
not  reviewable.     Ford  v.  Teagle,  supra. 

As  to  how  such  loss  or  destruction  may 
be  proved,  it  has  been  held  that  it  may  be 
proved  by  such  evidence  ''as  satisfies  the 
conscience  of  the  jury  that  the  will"  was 
lost  or  destroyed.  Kitchens  v.  Kitchens^ 
39  Ga.  168,  99  Am.  Dec.  453. 

But  it  has  been  held  that  proof  of  the 
loss  of  a  will,  when  addressed  exclusively 
to  the  court  and  for  the  satisfaction  of  the 
judge,  need  not  be  as  strict  and  technical  as 
is  required  by  the  general  rules  of  evidence. 
Fetherly  v.  Waggoner,  11  Wend.  699. 

In  Coddington  v.  Jenner,  67  N.  J.  Eq.  528, 
41  Atl.  874,  it  was  held  that  the  loss  or  de- 
struction of  a  will  may  be  sufficiently  shown 
by  the  testimony  of  the  one  in  whose  pos- 
session the  will  was  left  for  safe-keeping. 
In  this  case  the  witness  testified  that  the 
will  was  destroyed  when  his  house  burned. 

So,  it  was  held  in  McElroy  v.  Phink,  97 
Tex.  147,  76  S.  W.  763,  77  S.  W.  1025,  re- 
versing —  Tex.  Civ.  App.  — ,  74  S.  W.  61, 
that  evidence  of  the  declarations  of  a  testa- 
trix made  shortly  before  her  death,  to  the 
effect  that  she  had  destroyed  her  will  by 
burning  it  up  and  had  decided  not  to  leave 
her  property  to  the  prim;! pal  legatee  named 
therein,  complaining  of  his  treatment 
and  conduct,  was  sufficient  to  show  a  de- 
struction with  intent  to  revoke,  the  will 
not  being  found  after  her  death,  and  there 
being  no  presumption  of  revocation  because 
of  the  fact  that  the  will  was  last  traced 
into  the  hands  of  a  party  adversely  inter- 
ested. But  see  Re  Sykes,  23  Times  L.  R. 
747,  affirming  22  Times  L.  R.  741,  wherein 
it  was  held  that  a  letter  written  by  a  testa- 
tor in  jsrhich  he  stated  that  he  had  canceled 
his  will  was  no  evidence  of  an  effective  rev- 
ocation, but  was  admissible  in  evidence  as 
showing  the  state  of  mind  and  intention  of 
the  testator. 

And  see  generally  the  following  subdi- 
visions. 

Proof   of  search. 

To  entitle  a  party  to  give  parol  evidence 


Re  FRANCIS. 


863 


ing  no  statutory  provision  therefor,  whether 
a  probate  court  has  jurisdiction  to  establish 
a  lost  will.  * 

Williams  v.  Miles,  110  Am.  St.  Rep.  475, 
note. 

Messrs.  C.  A.  Ready  and  Lambe  & 
Butler  for  appellees. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the 
district  court  of  Hayes  county  in  a  proceed- 
ing in  error  from  a  judgment  of  the  county 
court  of  that  county,  probating  an  alleged 
copy  of  the  will  of  one  Anna  Francis,  n^e 
Strong,  who  departed  this  life  in  the  state 
of  Colorado.  It  appears  that  no  will  of  the 
deceased  was  ever  probated  in  the  state  of 


I  Colorado,  where  she  died,  and  that  on  or 
about  the  20th  day  of  May,  1907,  one  George 
Strong  filed  what  purported  to  be  a  copy  of 
a  will  alleged  to  have  been  made  and  execu- 
ted by  Anna  Francis,  n^e  Strong,  in  Hayes 
county,  Nebraska,  about  the  year  1887,  by 
which  she  devised  to  her  sister,  Hattie  Potts, 
the  northeast  quarter  of  section  27,  township 
7,  range  36  west,  situated  in  said  county  and 
state.  Such  proceedings  were  had  in  the 
county  court  that  the  purported  copy  of  the 
will  was  admitted  to  probate.  From  the 
judgment  of  the  county  court  the  contestant 
prosecuted  error  to  the  district  court. 

It  was  first  contended  that  no  petition  for 
the  probate  of  the  copy  of  the  alleged  will 
was  ever  filed  in  the  county  court,  and  there- 
fore that  court  was  without  jurisdiction. 


of  the  contents  of  a  will  alleged  to  have 
been  lost  or  destroyed,  where  there  is  not 
sufficient  evidence  to  warrant  the  conclusion 
of  its  absolute  destruction,  the  party  must 
show  that  he  has  made  diligent  search  and 
inquiry  after  the  will  in  those  places  where 
it  would  most  probably  be  found,  if  in  exist- 
ence. Gaines  v.  Hennen,  24  How.  553,  16  L. 
ed.  770;  Apperson  v.  Cottrell,  3  Port.  (Ala.) 
61,  29  Am.  Dec.  239;  Dan  v.  Brown,  4  Cow. 
483,  16  Am.  Dec.  395 ;  Jackson  ex  dem.  Brown 
V.  Betts,  9  Cow.  208;  Jackson  ex  dem.  Bush 
V.  Hasbrouck,  12  Johns.  192;  Euro  v.  Pitt- 
man,  10  N.  C.  (3  Hawks)  364;  Byrd  v.  Col- 
lins, 159  N.  C.  641,  75  S.  E.  1073;  Brown  v. 
Morrow,  43  U.  C.  Q.  B.  436.  And  in  the  fol- 
lowing cases  it  seems  to  have  been  assumed 
that  proof  of  search  for  the  original  will 
was  essential  to  the  admission  of  secondary 
evidence  of  its  contents:  Jaques  v.  Hor- 
ton,  76  Ala.  238,  Cassem  v.  Prindle,  258  111. 
11.  101  N.  E.  241;  Bulkley  v.  Redmond,  2 
Bradf.  281 ;  Re  Lasance,  5  Ohio  N.  P.  20,  7 
Ohio  S.  &  C.  P.  Dec.  246.  But  where  the 
theory  upon  which  an  attempt  is  made  to 
probate  a  destroyed  will  is  that  it  was 
fraudulently  destroyed  after  the  testator's 
death,  it  is  unnecessary  to  prove  a  search 
and  failure  to  find  the  will,  search  not  be- 
ing consistent  with  the  theory  of  fraudulent 
destruction.  Jones  v.  Casler,  139  Ind.  382,  47 
Am.  St.  Rep.  274,  38  N.  E.  812. 

It  is  for  the  court  to  decide  in  the  first 
instance  whether  there  is  sufficient  proof  of 
the  loss  or  destruction  of,  or  sufficient  in- 
quiry and  search  for,  a  will  alleged  to  have 
been  lost  or  destroyed,  to  render  secondary 
evidence  of  its  contents  admissible.  McCon- 
nell  V.  Wildes,  163  Mass.  487,  26  N.  E.  1114; 
Eure  V.  Pittman,  10  N.  C.  (3  Hawks)  364; 
Byrd  v.  Collins,  159  N.  C.  641,  75  S.  E.  1073; 
Brown  v.  Morrow,  43  U.  C.  Q.  B.  436.  See 
also  Scoggina  ▼.  Turner,  98  N.  C.  135,  3  S. 
E.  719. 

And  the  search  necessary  to  the  admission 
of  secondary  proof  of  a  will  may  be  proved 
by  a  party  to  the  cause  who  made  the 
search,  as  the  proof  is  merely  addressed  to 
the  court  as  a  foundation  for  the  admission 
of  the  secondary  proof.  Dan  v.  Brown,  4 
Cow.  483,  15  Am.  Dec  396;  Jackson  ex  dem. 
50  L.R^.(N.S.) 


Brown  v.  Betts,  9  Cow.  208.  And  as  a  mat- 
ter of  fact  the  search,  to  be  sufficient  to 
justify  proof  of  the  contents  of  a  will  as  a 
lost  or  destroyed  instrument,  must  be  made 
by  or  at  the  request  of  an  interested  party, 
it  having  been  expressly  held  that  search  by 
persons  other  than  those  interested,  and 
not  even  made  at  the  request  of  interested 
parties,  will  not  suffice.     Ibid. 

In  general,  the  party  seeking  to  propound 
a  lost  or  destroyed  will  is  expected  to  show 
that  he  has  in  good  faith  exhausted,  in  a 
reasonable  degree,  all  the  sources  of  informa- 
tion and  means  of  discovery  which  the  na- 
ture of  the  case  would  naturally  suggest, 
and  which  were  accessible  to  him.  Bryan  v. 
Walton,  14  Ga.  185,  holding  that  no  suffi- 
cient search  was  made  where  the  proponent 
applied  to  one  of  the  executors,  and,  upon 
being  informed  that  the  will  was  in  the 
hands  of  one  R.,  applied  to  her,  through 
whom  it  was  traced  to  the  possession  of  one 
G.,  a  lawyer,  who  had  moved  out  of  the 
state  and  was  dead,  besides  inquiring  at 
the  ordinary's  office  for  the  county  in  which 
the  testator  had  lived,  but  no  inquiry  was 
instituted  in  the  direction  of  the  other  ex- 
ecutor, and  no  search  was  attempted  among 
the  papers  of  G.;  Byrd  v.  Collins,  159  X.  C. 
641,  75  S.  E.  1073,  holding  that  it  was  not 
shown  that  sufficient  search  and  inquiry  had 
been  made  where  the  evidence  was  that  tes- 
tatrix had  declared  that,  to  conceal  her  will, 
she  had  put  it  in  a  certain  receptacle  in  a 
certain  room,  and  that  she  had  missed  it 
shortly  after  certain  other  persons  had  had 
access  to  such  room,  it  not  appearing  that 
inquiry  for  the  will  was  made  of  any  per- 
son except  one  of  the  witnesses  to  it. 

So,  it  has  been  held  that  where  a  lost  or 
destroyed  will  has  not  been  recorded,  search 
must  be  made  in  the  place  where  the  will 
was  most  likely  to  be  found.  Dan  ▼.  Brown, 
supra,  holding  that  where  the  will  was  last 
traced  into  the  hands  of  the  executor,  who 
is  dead,  due  search  must  be  marde  among  his 
papers  at  his  residence;  Jackson  ex  dem. 
Brown  v.  Betts,  supra,  holding  that  where 
the  testator  kept  the  will,  search  must  be 
made  in  the  place  where  he  usually  kept 
his  most  valuable  papers;  Jackson  ex  dem. 
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The  transcript,  however,  recites  that  such  a 
petition  was  filed;  and,  although  no  copy  of 
it  is  found  in  the  record,  still  the  recitation 
of  the  fact  of  the  filing  of  such  a  petition 
will  be  taken  as  true,  and  therefore  the 
court  was  not  without  jurisdiction.  It  is 
next  contended  that  the  execution  of  the 
original  will,  an  alleged  copy  of  which  was 
presented  for  probate,  was  not  sufiiciently 
proved  to  entitle  the  same  to  probate. 

The  transcript  discloses  that  the  propo- 
nent produced  the  following  evidence :  First. 
An  ew  parte  affidavit  by  one  J.  T.  Meredith, 
made  before  a  notary  public  in  the  state  of 
California,  which  reads  as  follows: 

I  hereby  certify  that  about  the  year  1887 
or  1888  I  signed,  as  a  witness,  a  will,  at- 
tached hereto,  in  substance.  Same  was  a 
will  signed  by  Anna  Strong,  in  favor  of 
Mrs.  Ed.  Potts.    The  exact  wording  of  same 


Bush  V.  Hasbrouck,  12  Johns.  192;  Jackson 
ex  dem.  Schuyler  v.  Russell,  4  Wend.  643 
(surrogate's  ofiice  searched, — ^held  suffi- 
cient). 

And  sufficient  search  has  been  held  to 
have  been  made  for  a  lost  will  to  render 
secondary  evidence  of  its  contents  admis- 
sible, where  all  the  testatrix's  papers  were 
gone  over,  inquiry  was  made,  and  search 
made  "in  every  way  and  by  every  means" 
that  the  searcher  could  omplov.  McCon- 
nell  V.  Wildes,  153  Mass.  487,  26^N.  £.  1114. 

And  search  sufficient  to  admit  secondary 
evidence  of  the  contents  of  a  will  was  held 
to  have  been  made  in  Brown  v.  Morrow,  43 
U.  C.  Q.  B.  436,  where  search  was  made  in 
the  probate  office;  in  the  different  registry 
offices  of  the  counties  in  which  the  several 
parcels  of  land  of  which  the  testator  died 
seised  were  situated;  among  the  papers  of 
the  present  owners  of  such  lands ;  among  the 
papers  of  the  only  executor  of  those  named 
in  the  will  who  could  be  found;  among  the 
papers  of  the  lawyer  who  drew  the  will; 
and  among  the  papers  of  others  in  whose 
possession  the  will  might  have  been. 

And  it  has  been  held  that  proof  that  a 
will  was  last  seen  in  the  possession  of  the 
testator's  widow,  together  with  the  pre- 
sumption that  she  delivered  it  to  the  probate 
court  as  required  by  statute,  and  proof  by 
the  clerk  of  such  court  that  he  had  made  a 
careful  and  exhaustive  search  among  the 
files  of  his  office  and  particularly  in  places 
where  wills  were  usually  kept,  and  was  un- 
able to  find  the  will  in  question,  makes  a 
prima  facie  ease  that  the  will  has  been  lost. 
Cassem  v.  Prindle,  258  Dl.  11,  101  N.  E.  241. 

Of  course,  one  wishing  to  lay  a  foundation 
for  the  introduction  of  secondary  proof  of 
a  will  may  account  for  the  non production  of 
the  original  by  proof  that  it  was  actually  de- 
stroyed under  circumstances  which  did  not 
affect  its  validity.  Apperson  v.  Cottrell,  3 
Port.  (Ala.)  61,  29  Am.  Dec.  239  (testator 
on  the  morning  of  his  death  tore  up  will 
while  in  a  fit  of  insanity  from  intoxication). 
60  L.RJl.(N.S.) 


will  I  cannot  remember.  This  wHI  waa  made 
at  Hayes  Center,  Hayes  county,  Nebraska. 

[Signed]  f.  T.  Meredith. 
Subscribed  and  sworn  to  before  a  notary 
public 

Second.  Proponent  produced  an  em  pmrte 
affidavit  made  by  one  M.  E.'  Davis  in  Can- 
non county,  state  of  Idaho,  as  foUows: 

I  hereby  certify  that  the  above  is  a  true 
copy  of  a  will  drawn  by  Anna  Strong  at 
Hayes  Center,  Nebraska,  in  the  year  1888  or 
1889,  as  I  remember  it. 

[Signed]  M.  E.  Davis. 

Subscribed  and  sworn  to  before  a  notary 
public. 

Third.  Proponent  also  produced  the  fol- 
lowing affidavit: 

I  hereby  certify  that  the  document  hereto 
attached  is  a  true  copy  of  a  will  drawn  by 


Presumption  of  revocation — in  general. 

The  general  question  of  the  presumption 
as  to  the  revocation  of  a  missing  will,  as  af- 
fecting the  question  as  to  what  evidence  is 
sufficient  to  establish  a  lost  or  destroyed 
will,  is  treated  in  the  note  to  Clark  v. 
Turner,  38  L.RA.  433,  reference  to  which 
should  be  made  for  the  earlier  cases  relat- 
ing to  this  phase  of  the  present  question. 

As  is  shown  by  the  earlier  note,  the  gen- 
eral rule  is  that  proof  of  the  execution  of 
a  will,  together  with  nonproduction  thereof, 
raises,  at  least  where  the  will  remained  in 
the  possession  of  the  testator,  a  presump- 
tion that  he  destroyed  it  animo  rcvocandi; 
that  this  presumption  is  rebuttable;  that 
the  burden  of  proof  is  upon  the  proponent; 
and  that  declarations  of  the  testator  are  ad- 
missible in  evidence  to  overcome  or  sustain 
the  presumption  of  revocation.  There  is 
some  conflict  upon  the  latter  point,  how- 
ever. 

The  following  late  cases  adhere  to  the 
rule  that  the  failure  to  find  a  will  which 
was  duly  executed,  and  was  in  the  posses- 
sion of  or  readily  accessible  to  the  testator, 
raises  a  jpresumption  that  he  destroyed  it 
with  an  intention  to  revoke  it:  Throck- 
morton V.  Holt,  180  U.  S.  552,  45  L.  ed.  663, 
21  Sup.  Ct.  Rep.  474;  Stetson  v.  Stetson, 
200  HI.  601,  61  L.RA.  258,  66  N.  E.  262;  St, 
Mary's  Home  v.  Dodge,  267  111.  518,  101  N. 
E.  46;  Gumtow  v.  Janke,  —  Mich.  — ,  143 
N.  W.  616;  Hamilton  v.  Crowe,  175  Mo.  634, 
75  S.  W.  389;  Mann  v.  Balfour,  187  Mo. 
290,  86  S.  W.  103;  Re  Colbert,  31  Mont.  461. 
107  Am.  St.  Rep.  439,  78  Pac.  971,  80  Pac. 
248,  3  Ann.  Cas.  952;  Williams  v.  Miles,  68 
Neb.  463,  82  L.R.A.  383,  110  Am.  St.  Rep. 
431,  94  N.  W.  705,  96  N.  W.  151,  4  Ann.  Cas. 
306;  Lane  v.  Hill,  68  N.  H.  275,  73  Am.  St. 
Rep.  691,  44  Atl.  393;  Re  WiUitt,  —  N.  J. 
— ,  46  Atl.  519;  Re  Sheldon,  158  App.  Div. 
843,  144  N.  Y:  Supp.  94;  Re  Ascheim,  75 
Misc.  434,  135  N.  Y.  Supp.  515;  Re  Pattison, 
78  Misc.  699,  140  N.  Y.  Supp.  478 ;  Re  Barnes, 
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me  for  Anna  Strong  at  Hayes  Center,  Ne- 
braaka,  as  I  now  remember,  in  1888  or  1889. 

[Signed]  Jesse  Davis. 
Subscribed  and  sworn  to  before  a  notary 
public. 

There  was  a  partial  hearing,  and  there- 
after the  proponent  produced  one  Rosa  May 
as  a  witness  before  th6  county  court.  Her 
testimony  was  reduced  to  writing  and  made 
a  part  of  the  transcript,  and  reads  as  fol- 
lows: "My  name  is  Rosa  May.  I  am  a  resi- 
dent of  Hayes  county,  Nebraska,  and  fifty- 
two  years  of  age.  I  was  acquainted  with 
Anna  Francis,  n^e  Strong,  the  deceased,  in 
her  lifetime.  Said  Anna  Francis,  n6e  Strong, 
at  the  time  of  her  death,  was  a  resident  of 
Colorado,  and  had  resided  in  said  county  for 
at  least  four  years  next  before  her  decease. 
Said  Anna  Francis,  n^e  Strong,  departed 
this  life  on  or  about  the  12th  day  of  August, 


1897,  in  said  county.  I  am  not  one  of  the 
subscribing  witnesses,  but  I  heard  her  say 
that  slie  made  this  will  to  Hattie  S.  Potts. 
Anna  Francis,  nee  Strong,  at  the  time  she 
executed  said  instrument,  was  of  sound 
mind  and  memory,  and  under  no  restraint 
whatever  and  was  about  the  age  of  twenty- 
one  years." 

Upon  this  evidence  the  purported  copy  of 
the  will  was  admitted  to  probate,  and  from 
that  judgment  or  order  of  the  county  court 
the  contestant,  a  brother  of  the  deceased, 
prosecuted  error  to  the  district  court,  where, 
on  the  19th  day  of  September,  1911,  the 
judgment  was  aUffirmed.  It  is  contestant's 
argument  that  the  testimony  found  in  the 
transcript  from  the  county  court  ia  insuf- 
ficient to  sustain  the  judgment  admitting 
the  will  to  probate.  The  record,  as  it  ap- 
pears, contains  no  testimony  explaining  the 
absence    of   the    original    will;    nothing   is 


70  App.  Div.  625,  76  N.  Y.  Supp.  373;  Re 
Wear,  131  App.  Div.  875,  116  N.  Y.  Supp. 
304;  Re  Kennedy,  167  N.  Y.  163,  60  N.  E. 
442,  affirming  53  App.  Div.  105,  65  N.  Y. 
Supp.  879,  which  afhrmed  30  Misc.  1,  62  N. 
Y.  Supp.  1011;  Re  C\innion,  201  N.  Y.  123, 
94  N.  E.  648,  Ann.  Cas.  1912A,  834;  Re 
Hedgepeth,  150  N.  C.  246,  63  S.  E.  1025; 
Gurley  v.  Armentraut,  27  Ohio  C.  C.  191); 
Cole  V.  McClure,  —  Ohio  St.  — ,  102  N.  E. 
264;  Miller's  Will,  49  ur.  452,  124  Am.  St. 
Rep.  1051,  90  Pac.  1002,  14  Ann.  Cas.  277; 
McCoy's  Will,  49  Or.  579,  90  Pac.  1105; 
Gardner  v.  Gardner,  177  Pa.  218,  36  Atl.  5.58; 
Gfeller  v.  Lappe,  208  Pa.  48,  67  Atl.  59; 
Mitchell  V.  Low,  213  Pa.  526,  63  Atl.  246; 
Fallon's  Estate,  214  Pa.  584,  63  Atl.  889; 
Starkweather  v.  Bell,  13  S.  D.  475,  83  N. 
W.  666;  Buchanan  v.  Rollings,  —  Tex.  Civ. 
App.  — ,  112  S.  W.  786;  McElroy  v.  Phink, 
97  Tex.  147,  76  S.  W.  753,  77  S.  W,  1025,  re- 
versing on  other  grounds  —  Tex.  Civ.  App. 
— ,  74  S.  W.  61 ;  Shacklett  r.  Roller,  97  Va. 
639,  34  S.  E.  492;  Jackson  v.  Hewlett,  114 
Va.  673,  77  S.  E.  518;  Re  Harris,  10  Wash. 
565,  39  Pac.  148;  Re  Valentine,  93  Wis.  46, 
67  N.  W.  12;.  Re  Stcinke,  95  Wis.  121,  70  N. 
W.  61;  Gavitt  v.  Moulton,  119  Wis.  35,  96 
N.  W.  395;  Wendt  v.  Ziegenhagen,  148  Wis. 
382,  134  N.  W.  906;  Stewart  v.  Walker,  6 
Ont.  L.  Rep.  496;  Re  Nan  Sing,  1  D.  L.  R. 
45,  19  West.  L.  Rep.  (Can.)  868;  Allan  v. 
Morrison  [1900]  A.  C.  604,  69  L.  J.  P.  C. 
N.  S.  141;  Re  Sykes,  23  Times  L.  R.  747, 
affirming  22  Times  L.  R.  741;  Re  Paget,  47 
Ir.  Law  Times,  284,  as  set  out  in  Butter- 
worths'  Dig.  1913,  eol.  712.  And  this  pre- 
sumption has  been  held  to  arise  where  the 
will  was  executed  in  duplicate  ami  the  one 
which  the  testator  retained  is  not  pro- 
duced or  accounted  for.  Re  Pattison,  78 
Misc.  699,  140  N.  Y.  Supp.  478. 

The  force  of  the  presumption  of  revoca- 
tion above  referred  to,  while  varying  great- 
ly, being  weak  or  strong  according  U>  the 
circumstances,  is  never  conclusive,  but  may 
be  overcome  by  proof  that  the  will  was  not 
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destroyed  by  the  testator  with  intent  to  re- 
voke it.  Various  terms  have  been  applied 
to  this  presumption,  some  courts  designat- 
ing it  as  a  presumption  of  law,  some  as  a 
natural  presumption,  and  some  as  a  pre- 
sumption of  fact.  But  whatever  the  termin- 
ology employed  to  characterize  the  pre- 
sumption, the  cases  are  agreed  that  the 
presumption  is  not  a  conclusive  one. 

And  as  the  material  inquiry  in  all  cases 
of  an  attempt  to  probate  a  will  as  a  lost  or 
destroyed  one  is  whether  it  cannot  be  found 
because  of  its  destruction  ammo  revocandif 
it  becomes  necessary,'  where  actual  destruc- 
tion cannot  be  shown,  to  consider  the  cir- 
cumstances and  the  purposes,  reasons,  etc., 
which   might  have  induced   its  destruction. 

The  presumption  that  a  will  which  cannot 
be  found  after  the  testator's  death  was  de- 
stroyed by  him  with  intent  to  revoke  the 
same  has  been  held  to  arise  even  though 
the  testator  at  the  last  account  did  not 
have  the  will  in  his  possession.  Thomas  v. 
Thomas,  129  Iowa,  159,  105  N.  W.  403. 

But  the  majority  of  the  cases  where  the 
will  was  not  in  testator's  possession  lay 
down  the  rule  that  no  presumption  of  the 
revocation  of  a  will  arises,  or  rather  that 
the  presumption  of  revocation  by  the  testa- 
tor by  destruction  is  overcome  and  rebutted, 
in  the  absence  of  direct  proof  of  revocation, 
by  evidence  that  it  cannot  be  found  after 
the  testator's  death,  and  that  it  was  not  in 
his  possession,  and  that  he  did  not  have 
access  to  it.  Lane  v.  Hill,  68  N.  H.  275,  73 
Am.  St.  Rep.  591,  44  Atl.  393,  citing  1 
Greenl.  Ev.  §  681,  with  seeming  approval; 
McElroy  v.  Phink,  97  Tex.  147,  76  S.  W. 
753,  77  S.  W.  1026,  reversing  on  other 
grounds  —  Tex.  Civ.  App.  — ,  74  S.  W.  61, 
holding  that  such  was  the  rule,  especially 
where  the  will  at  last  accounts  was  in  the 
hands  of  one  whose  interests  were  adverse;* 
Re  Harris,  10  Wash.  555,  39  Pac.  148.  And 
see  Miller's  Will,  49  Or.  452,  124  Am.  St. 
Rep.  1051,  90  Pac.  1002,  14  Ann.  Cas.  277, 
which  seemingly  supports  this  rule;  and  Be 
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shown  relating  to  its  custody  from  the  time 
it  is  claimed  it  was  executed  until  the  al- 
leged copy  was  presented  for  probate,  which 
was  some  nineteen  years  after  it  was  alleged 
to  have  been  executed.  Its  loss  is  not  shown, 
and  no  explanation  is  given  showing  or  tend- 
ing to  show  who  made  the  copy  of  the  will 
or  from  whom  it  was  produced.  It  is  con- 
tended, however,  that,  as  there  was  no  bill  of 
exceptions  settled  by  the  county  court  and 
made  a  part  of  the  record,  the  presumption 
would  obtain  that  there  was  sufficient  evi- 
dence to  authorize  the  entry  of  the  judgment 
from  which  error  was  prosecuted;  and  that 
neither  the  district  court  nor  this  court  will 
attempt  to  review  the  findings  of  the  county 
court  for  that  reason.  Ordinarily  this 
would  be  true,  but  the  record  contains  the 
transcript  from  the  county  courts  which 
sets  forth  the  application  which  was  to  pro- 
bate a  copy  of  an  alleged  will,  without  any 


allegations  which  would  authorize  the  court 
to  act  without  the  production  of  the  will  it- 
self. The  original  will  was  not  produced,  its 
whereabouts  were  not  accounted  for  in  the 
application  for  probate,  and  no  reason  wbs 
given  why  it  was  not  produced.  The  district 
court  could  not  presume  that  under  the  ap- 
plication such  proof  was  in  fact  made  as 
would  authorize  the'  court  to  probate  the 
copy  produced. 

As  we  view  the  record  the  District  Court 
erred  in  affirming  the  judgment  of  the  Coun- 
ty Court,  and  therefore  the  judgment  of  the 
District  Court  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  that  court  to 
reverse  the  judgment  of  the  County  Court 
and  remand  the  cause  to  that  court  for 
further  proceedings. 

Liettotkf  FawceCt,  and  Hamer,  JJ.,  not 

sitting. 


WisweU,  7  Ohio  N.  P.  664,  5  Ohio  S.  &  C. 
P.  Dec.  579,  as  set  out  infra,  subdivision  en- 
titled, "Declarations.^' 

And  it  has  been  held  that  where  a  will 
which  cannot  be  found  at  the  time  of  the 
death  of  the  testatrix  was  intrusted  to  a 
disinterested  person  for  safe-keeping,  the 
burden  of  retracing  it  into  the  hands  of  the 
testatrix  is  upon  the  one  who  claims  that 
it  was  revoked,  especially  where  it  appears 
that  within  a  short  time  before  her  death 
she  declared  that  the  wull  was  in  existence 
and  in  the  hnnds  of  the  depositary  and  that 
after  the  ii.^.;ing  of  such  declaration  she 
could  not  have  had  access  to  the  will.  Mil- 
ler's Will,  supra. 

In  Spencer's  Appeal,  77  Conn.  638,  60  Atl. 
289,  it  was  held  that  proof  that  after  the 
execution  of  a  will  the  relations  between 
the  testator  and  his  beneficiaries  on  the  one 
hand,  and  his  heirs  at  law  on  the  other, 
were  such  as  to  make  it  improbable  that  he 
would  wish  to  change  the  disposition  of  his 
property  which  he  had  made  by  the  will, 
prevents  the  raising  of  a  presumption  of  de- 
struction by  the  testator  animo  revooandi. 

The  following  late  cases  announce  the 
rule  that  the  presumption  of  revocation 
arising  from  the  nonproduction  of  a  will 
may  be  overcome  by  proper  evidence  lead- 
ing to  a  contrary  conclusion.  Throckmorton 
v.  Holt,  180  U.  S.  662,  45  L.  ed.  663,  21  Sup. 
Ct.  Rep.  474;  Gumtow  v.  Janke,  —  Mich. 
—,  143  N.  W.  616;  Hamilton  v.  Crowe,  176 
Mo.  634,  76  S.  W.  389;  Mann  v.  Balfour,  187 
Mo.  290,  86  S.  W.  103;  Re  Colbert,  31  Mont. 
461,  107  Am.  St.  Rep.  439,  78  Pac.  971,  80 
Pac.  248,  3  Ann.  Cas.  952;  Re  Willitt,  — 
N.  J.  — ,  46  Atl.  519;  Re  Ascheim,  76  Misc. 
434,  136  N.  Y.  Supp.  615;  Re  Cunnion,  201 
N.  Y.  123,  94  N.  E.  648,  Ann.  Cas.  191 2A, 
834;  McCoy's  Will,  49  Or.  679,  90  Pac.  1105; 
Gardner  v.  Gardner,  177  Pa.  218,  35  Atl.  658; 
Jackson  v.  Hewlett/ 114  Va.  573,  77  S.  E. 
618;  Wendt  v.  Ziegenhagen,  148  Wis.  382, 
134  N.  W.  905;  Re  Sykes,  23  Times  L.  R. 
747,  affirming  22  Times  L.  R.  741.  I 

And  in  the   following  cases  it   was   said^ 
50  L.RJl.(N.S.) 


that  the  presumption  of  revocation  arising 
from  the  fact  that  a  will  which  was  in 
the  possession  of  or  readily  accessible  to 
the  testator  cannot  be  found  after  his  death 
is  merely  a  prima  facie  one  which  may  be 
rebutted:  Spencer's  Appeal,  77  Conn.  638, 
60  Atl.  289;  Ewing  v.  Mclntyre,  141  Mich. 
606,  104  N.  W.  787;  McCoy's  Will,  49  Or. 
679,  90  Pac.  1105;  Schacklett  v.  Roller,  97 
Va.  639,  34  S.  E.  492 ;  Re  Valentine,  93  Wis. 
45,  67  N.  W.  12;  Re  Steinke,  95  Wis.  121,  70 
K.  W.  61 ;  Gavitt  v.  Moulton,  119  Wia.  35, 
96  N.  W.  396. 

So,  some  of  the  courts  have  expressly  said 
that  the  presumption  of  destruction  animo 
revooandi  is  one  of  fact  only,  which  governs 
in  the  absence  of  facts  tending  to  a  different 
conclusion,  and  which  may  be  overcome  by 
circumstantial  or  other  evidence  to  the  con- 
trary. Aldrich  v.  Aldrich,  216  Mass.  164,  102 
N.  E.  487,  holding  that  the  disappearance  of 
a  will  raised  a  presumption  of  fact  for  the 
consideration  of  the  jury,  that  with  the  in- 
tention to  revoke  the  testator  had  destroyed 
it;  Williams  v.  Miles,  68  Neb.  463,  62  L.R.A. 
383,  110  Am.  St.  Rep.  431,  94  N.  W.  706,  96 
N.  W.  161,  4  Ann.  Cas.  306,  on  subsequent 
appeal  in  73  Neb.  193,  102  N.  W.  482,  105  N. 
W.  181,  106  N.  W.  769;  Re  WisweU,  7  Ohio 
N.  P.  564,  6  Ohio  S.  &  C.  P.  Dee.  679;  Hut- 
son  V.  Hartley,  72  Ohio  St.  262,  74  N.  E. 
197;  Mcintosh  v.  Moore,  22  Tex.  Civ.  App. 
22,  63  S.  W.  611. 

And  that  the  burden  of  proof  is  on  the 
propounder  of  a  lost  or  destroyed  will,  in 
order  to  overcome  the  legal  presumption 
that  the  testator  had  revoked  his  will  in  his 
lifetime,  to  show  that  it  was  in  existence  at 
the  time  of  his  death,  or  was  lost  or  de- 
stroyed during  his  lifetime  without  his 
knowledge  or  consent,  is  the  rule  laid  down 
in  the  following  cases:  Scott  v.  Maddox, 
113  Ga.  795,  84  Am.  St.  Rep.  263,  39  S.  £. 
500;  St.  Mary's  Home  v.  Dodge,  257  HI.  618, 
101  N.  E.  46;  Thomas  v.  Thomas,  129  Iowa, 
159,  106  N.  W.  403;  Hamilton  v.  Crowe,  175 
Mo.  634,  75  S.  W.  389;  Re  Colbert,  31  Mont. 
461,  107  Am.  St.  Rep.  439,  78  Pac  971,  80 


Rb  FRANCIS. 


867 


Pae.  248,  3  Ann.  Cas.  952;  Re  Ascheim,  75 1 
Misc.  434,  135  N.  Y.  Supp.  515;  Re  BarnesJ 
70  App.  Div.  525,  75  N.  Y.  Supp.  373;  Re 
Hedgep«th,  150  N.  C.  245,  63  S.  £.  1025; 
Hutson  V.  Hartley,  72  Ohio  St.  262,  74  N.  E. 
197;  McCoy's  Will,  49  Or.  579,  90  Pac.  1106; 
Gardner  v.  Gardner,  177  Pa.  218,  35  Atl. 
558;  Mcintosh  v.  Moore,  22  Tex.  Civ.  App. 
22,  53  S.  W.  611;  Buchanan  v.  Rollings,  — 
Tex.  Civ.  App.  — ,  112  S.  W.  786;  Shack- 
lett  V.  Roller,  97  Va.  639,  34  S.  E.  492; 
Wendt  V.  Ziegenhagen,  148  Wis.  382,  134  N. 
W.  905. 

In  some  jurisdictions  it  is  expressly  pro- 
vided by  statutes  which  are  declaratory  of 
the  common  law,  that  in  the  case  of  lost  or 
destroyed  wills  the  presumption  is  of  rev- 
ocation  by  the  testator,  and  that  such  pre- 
sumption must  be  rebutted  by  proof.  See 
Scott  V.  Maddox,  113  Ga.  795,  84  Am.  St. 
Rep.  263,  39  S.  E.  500,  holding  that  the  fact 
that  the  testator  a  few  days  before  his 
death  told  the  nominated  executor  that  the 
wiU  was  in  his  room  in  a  chest,  which  he 
pointed  out,  and  that  he  wanted  him  to  see 
that  its  provisions  were  carried  out,  was  not 
sufficient  to  overcome  the  presumption  that 
the  testator  destroyed  the  will  during  his 
lifetime  with  intent  to  revoke  it,  the  evi- 
dence not  showing  that  the  testator  did  not 
have  access  to  the  will  after  making  the 
above  statement. 

— ^nature  of   proof  required   to   rebut    pre- 
sumption. 

It  has  been  said  that  the  proof  required 
to  overcome  the  presumption  must  be  clear, 
satisfactorv,  and  convincing.  Re  Colbert,  31 
Mont.  461, '107  Am.  St.  Rep.  439,  78  Pac.  971, 
80  Pac.  248,  3  Ann.  Cas.  952;  Michell  v.  Low, 
213  Pa.  626,  63  Atl,  246. 

And  it  has  been  held  that  the  proof  must 
be  sufficient  to  e>(clude  every  possibility  of 
a  destruction  of  the  will  by  testator  him- 
self. Re  Ascheim,  75  Misc.  434,  135  N.  Y. 
Supp.  615. 

So,  in  Mcintosh  v.  Moore,  22  Tex.  Civ. 
App.  22,  53  S.  W.  611,  it  was  held  that  the 
presumption  must  be  overcome  by  actual 
proof  showing  facts  and  circumstances. 

But  see  Jackson  v.  Hewlett,  114  Va.  573, 
77  S.  £.  518,  which  seemingly  adheres  to  the 
rule  that  the  evidence  to  repel  the  presump- 
tion need  not  amount  to  a  positive  certain- 
ty, but  need  be  such  only  as  reasonably  pro- 
duces moral  certainty. 

Illustration  of  proof  sufficient  to  over- 
come the  presumption  of  revocation  is  af- 
forded by  the  case  of  Mann  v.  Balfour,  187 
Mo.  290,  86  S.  W.  103,  wherein  it  was  held 
that  the  presumption  of  revocation  arising 
from  failure  to  find  a  will  is  overcome  by 
proof  that  the  testatrix  was  under  the  im- 
pression that  her  will  would  have  to  be  re- 
corded ;  that  she  gave  it  to  her  husband  with 
the  request  that  he  take  it  and  have  it  re- 
corded; that  she  gave  him  money  to  pay 
for  the  recording;  and  that  the  husband 
and  another  went  to  town  for  that  osten- 
sible purpose,  what  they  did  with  it  not  ap- 
pearing, both  being  dead. 
60  L.R.A.(N.S.) 


But  the  burden  of  overcoming  the  pre- 
sumption of  revocation  arising  from  failure 
to  find  a  will  is  not  overcome  by  proof 
merely  that  persons  interested  in  its  de- 
struction had  an  opportunity  to  destroy  it, 
as  the  law  will  not  presume  fraud.  Gumtow 
y.  Janke,  —  Mich.  — ,  143  N.  W.  616,  hold- 
ing, however,  that  evidence  of  opportunity 
and  motive  should  be  considered  by  the  'jury 
in  connection  with  any  other  evidence;  Re 
Ascheim,  75  Misc.  434,  135  N.  Y.  Supp.  515; 
Re  Barnes,  70  App.  Div.  625,  75  N.  Y.  Supp. 
373;  Mcintosh  v.  Moore,  22  Tex.  Civ.  App. 
22,  53  S.  W.  611;  Buchanan  v.  Rollings,  — 
Tex.  Civ.  App.  — ,  112  S.  W.  785;  Gavitt  v. 
Moulton,  119  Wis.  35,  96  N.  W.  395,  holding 
the  same  as  Gumtow  v.  Janke,  supra.  And 
it  has  been  expressly  held  that  it  will  not 
be  presumed  that  a  will  was  destroyed  by 
a  person  other  than  the  testator  and  with- 
out the  testator's  knowledge  or  consent,  as 
that  would  be  to  presume  a  crime.  St. 
Mary's  Home  v.  Dodge,  257  111.  618,  101  N. 
E.  46:  Cassem  v.  Prindle,  258  111.  11.  101  N. 
E.  241,  holding  that  on  the  contrary  the 
presumption  is  that  one  having  the  custody 
of  a  will  has  delivered  it  to  the  proper 
court  on  the  death  of  the  testator,  as  re- 
quired by  a  statute  which  provides  a  pen- 
alty for  failure  to  do  so;  Mitchell  v.  Low, 
213  Pa.  526,  63  Atl.  246,  holding  as  a  matter 
of  fact  that  there  is  a  presumption  of  inno- 
cence; Allan  V.  Morrison  [1900]  A.  C.  604, 
69  L.  J.  P.  C.  N.  S.  141,  holding  that  there 
is  a  presumption  against  fraudulent  destruc- 
tion or  concealment,  but  that  the  facts 
which  render  a  fraudulent  destruction  or 
concealment  possible  should  be  taken  into 
consideration. 

— declarations. 

The  following  recent  cases  support  the 
general  rule  that  declarations  of  the  testa- 
tor may  be  shown  for  the  purpose  of  over- 
coming the  presumption  that  a  will  has 
been  destroyed  animo  revocandif  which 
arises  from  failure  to  find  such  a  will  after 
the  testator's  death:  Williams  v.  Miles,  68 
Neb.  463,  62  L.R.A.  383,  110  Am.  St.  Rep. 
431,  94  N.  W.  705,  96  N.  W.  151,  4  Ann.  Cas. 
306;  Gurley  v.  Armentraut,  27  Ohio  C.  C. 
199;  McCoy's  Will,  49  Or.  579,  90  Pac.  1105; 
Gardner  v.'Oardner,  177  Pa.  218,35  Atl.  558; 
Gfeller  v.  Lappe,  208  Pa.  48,  57  Atl.  59; 
Buchanan  v.  Rollings,  —  Tex.  Civ.  App. 
— ,  112  S.  W.  785;  Re  Harris,  10  Wash.  555, 
39  Pac.  148  (declarations  often  made  up  to 
a  short  time  before  testator's  death,  to  the 
effect  that  he  had  a  will  in  another  state 
and  that  it  was  recorded,  so  that  loss  could 
not  affect  it) ;  Re  Valentine,  93  Wis.  45,  67 
N.  W.  12;  Gavitt  v.  Moulton,  119  Wis.  35, 
96  N.  W.  395;  Stewart  v.  Walker,  6  Ont. 
L.  Rep.  496.  In  Hamilton  v.  Crowe,  175  Mo. 
634,  75  S.  W.  389,  it  was  said  that  where  a 
will  which  was  in  the  testator's  possession 
cannot  be  found,  and  an  attempt  is  made 
to  probate  it  as  a  lost  or  destroyed  will, 
the  courts  receive  evidence  of  declarations 
of  the  testator  having  a  tendency  to  show 
that  if  he  did  destroy  his   will,  he  did  so 
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without  intent  to  revoke  it,  as  by  accident 
or  mistake,  and  to  show  the  state  of  his 
mind  or  affections,  but  not  to  establish  by 
oral  evidence  merely  that  he  had  revoked 
his  will. 

And  declarations  of  a  testator  made  both 
before  the  execution  of  his  will  and  after- 
ward until  shortly  before  his  death,  show- 
ing his  desire  and  tenacity  of  purpose  to 
provide  for  the  principal  beneficiary  in  the 
will,  and  his  animosity  toward  other  rela- 
tives, have  been  held  sufficient  to  negative 
the  presumption  that  he  had  destroyed  the 
will  with  intent  to  revoke  it.  Jackson  v. 
Hewlett,  114  Va.  673,  77  S.  £.  518.  In  this 
case  it  was  said  that,  as  the  destruction  of 
the  will  was  merely  presumed  from  the  fact 
that  it  could  not  be  found,  there  was  no 
rea  geatcB  and  therefore  that  admission  of 
the  evidence  in  question  had  nothing  to  do 
therewith. 

So,  evidence  of  frequent  declarations  of  a 
testatrix  made  up  to  within  three  days  of 
her  death,  that  her  will  was  still  in  exist- 
ence unchanged,  and  in  the  possession  of  a 
certain  person,  was  held  in  Re  Steinke,  95 
Wis.  121,  70  N.  W.  61,  sufficient  to  rebut 
the  presumption  of  revocation  arising  from 
failure  to  find  the  will  after  her  death. 

And  declarations  of  a  testator  showing 
his  satisfaction  with  his  will,  made  to  a 
disinterested  party  but  a  few  days  before 
his  death,  together  with  proof  that  from  the 
last  time  he  had  the  will  he  was  too  feeble 
to  be  able  to  destroy  it,  were  held  sufficient 
to  overcome  the  presumption  of  revocation 
arising  from  failure  to  find  it  after  his 
death,  in  Re  Wiswell,  7  Ohio  N.  P.  564,  5 
Ohio  S.  &  0.  P.  Dec.  679. 

And  it  has  been  held  that  where  a  will 
has  been  executed  in  duplicate,  the  pre- 
sumption of  revocation  arising  from  failure 
to  find  the  copy  retained  by  the  testatrix  is 
rebutted  by  proof  that  she  declared  shortly 
before  her  death,  and  at  the  time  of  the 
opening  of  her  safe,  that  the  will  was  at  W. 
Re  Pattison,  78  Misc.  699,  140  N.  Y.  Supp. 
478. 

And  in  Spencer's  Appeal,  77  Conn.  638,  60 
Atl.  289,  it  was  held  that  evidence  of  the 
testator's  declarations  made  at  the  time  of 
the  destruction  of  his  will,  as  well  as  those 
preceding  such  time,  if  not  too  remote,  was 
admissible  to  rebut  the  presumption  that 
the  testator  intentionally  destroyed  the  will. 

And  it  has  been  held  that  declarations  of 
a  testatrix  made  a  few  days  before  her 
death,  whose  wiU  cannot  be  found,  to  the 
effect  that  the  will  was  deposited  with  a 
bank  for  safe-keeping,  and  that  it  was  still 
there,  together  with  declarations  as  to  her 
continued  affection  for  the  devisees,  and 
proof  that  after  the  making  of  such  state- 
ments she  did  not  have  access  to  the  de- 
positary, raised  an  inference  that  the  will 
had  not  been  returned  to  and  revoked  by 
her.  Miller's  Will,  49  Or.  452,  124  Am.  St. 
Rep.  1051,  90  Pac.  1002,  14  Ann.  Cas.  277. 

And  evidence  of  statements  by  a  testa- 
tor, often  repeated,  that  he  had  made  a  will 
in  favor  of  his  daughter,  that  he  was  satis- 
lied  with  it  and  would  not  change  it,  to- 
60  L.R.A.(N.S.) 


gether  with  proof  that  the  relation  of  the 
parties  continued  such  that  there  was  no  ap- 
parent reason  for  a  change  in  the  distribu- 
tion of  the  property,  was  held  in  Wendt  v. 
Ziegenhagen,  148  Wis.  382,  134  N.  W.  905, 
to  be  sufficient  to  overcome  the  presumption 
of  revocation  arising  from  a  failure  to  find 
the  wilL 

So,  it  was  held  in  Stewart  r.  Walker,  6 
Ont.  L.  Rep.  496,  that  evidence  of  the  con- 
duct and  declarations  of  a  testator  show- 
ing that  he  had  made  a  wiU  and  that  he 
was  satisfied  with  it,  together  with  proof 
that  he  did  not  wish  his  property  to  go  to 
the  Crown,  which  it  would  in  case  of  in- 
testacy, and  that  during  his  last  illness  he 
had  expressed  no  desire  to  make  a  new  will, 
and  that  the  disposition  of  his  property  as 
made  by  the  lost  will  as  proved  was  such 
as,  it  is  probable  that  he  would  have  made, — 
was  sufficient  to  overcome  the  presumption 
of  destruction  of  the  will  animo  revocandi. 

And  it  has  been  held  that  proof  that  an 
alleged  will  could  not  be  found;  that  testa- 
tor entertained  a  kindly  feeling  for  the  dev- 
isees; that  he  was  bitterly  hostile  to  cer- 
tain heirs;  that  he  died  without  change  of 
sentiment;  and  that  the  son  of  one  of  such 
heirs  had  an  opportunity  and  a  motive  for 
suppressing  the  proposed  will,  and  did  in 
fact  conceal  a  portion  of  the  testator's  cash, 
together  with  declarations  of  the  testator 
that  he  had  provided  for  the  devisees,  and 
that  the  hostile  heirs  would  get  none  of  his 
property,  was  sufficient  to  warrant  submis- 
sion to  the  jury  of  the  question  whether 
the  evidence  aid  not  overcome  the  presump- 
tion that  he  had  d^troyed  the  will  with 
intent  to  revoke  it  during  his  lifetime. 
Ewing  V.  Mclntyre,  141  Mich.  506,  104  N.  W. 
787. 

And  in  some  cases  declarations  of  the  tes- 
tator have  been  held  admissible,  but  the  evi- 
dence insufficient  to  overcome  the  presump- 
tion of  revocation.  Thus,  it  has  been  held 
that  the  burden  of  proof  necessary  to  over- 
come the  presumption  that  a  will  which 
cannot  be  found  was  destroyed  by  the  testa- 
tor animo  revocandi  was  not  sustained  by 
proof  of  statements  made  by  the  testator  a 
short  time  before  his  death  that  he  had 
kept  his  old  will  and  that  it  was  *'down  in 
Missouri,"  and  that  while  on  his  deathbed 
an  effort  was  made  to  draft  a  new  will, 
especially  where  the  presumption  is 
strengthened  by  proof  that  there  was  a 
chan^d  condition  brought  about  by  the 
death  of  the  principal  devisee,  that  there 
had  been  a  change  of  feeling  toward  other 
legatees,  and  proven  statements  of  the  testa- 
tor indicative  of  a  purpose  with  reference  to 
his  estate  inconsistent  with  the  terms  of 
the  will.  St.  Mary's  Home  v.  Dodge,  257 
ni.  518,  101  N.  £.  46.  And  it  has  been  held 
that  the  presumption  of  destruction  animo 
revocandi  not  only  was  not  destroyed,  but 
rather  was  fortified,  by  the  positive  but 
credulent  denial  of  all  those  who,  in  addi- 
tion to  the  testator,  had  access  to  the  will 
that  they  had  no  knowledge  of  its  destruc- 
tion, and  proof  that  the  testator  made  the 
will  while  obviously  angry  at  his  wife  and 
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adversely  to  tier;  tliat  subsequently  his 
feelings  toward  her  entirely  changed,  and 
that  he  disliked  and  distrusted  those  bene- 
ficiaries named  in  the  will,  and  that  he  de- 
clared that  he  made  the  will  in  a  fit  of 
anger,  and  had  destroyed  or  intended  to 
destroy  it,  he  having  had  access  to  it.  Re 
Willitt,  —  N.  J.  — ,  46  Atl.  519. 

But  a  number  of  recent  authorities  sup- 
port the  minority  rule,  that  declarations  of 
the  testator,  unless  a  part  of  the  res  gestCF^ 
are  not  admissible  to  prove  the  revocation 
of  a  will  by  actual  destruction  thereof,  or 
to  rebut  the  presumption  of  revocation 
arising  from  the  fact  that  a  will  cannot  be 
found  after  the  testator's  death.  Throck- 
morton V.  Holt,  180  U.  S.  552,  45  L.  ed.  663, 
21  Sup.  Ct.  Rep.  474;  Re  Colbert,  31  Mont. 
461,  107  Am.  St  Rep.  439,  78  Pac.  971,  80 
Pac.  248,  3  Ann.  Cas.  952;  Re  Kennedy,  167 
N.  Y.  163,  60  N.  E.  442,  affirming  53  App. 
Div.  105,  65  N.  Y.  Supp.  879,  which  affirmed 
30  Misc.  1,  62  N.  Y.  Supp.  1011. 

And  in  Scott  v.  Maddoz,  113  Ga.  795,  84 
Am.  St.  Rep.  263,  39  S.  £.  500,  it  was  held 
that  evidence  of  declarations  of  a  testator's 
daughter,  to  the  effect  that  she  had  de- 
stroyed the  will  after  her  father's  death, 
was  not  admissible  to  rebut  the  presumption 
of  revocation  of  a  will  which  cannot  be 
found,  where  such  daughter  is  not  a  party 
to  the  proceeding  to  probate  the  missing 
will,  as  in  such  case  the  declarations  of  the 
daughter  were  merely  hearsay  as  against 
other  interested  persons. 

Under  special  statutes. 

In  a  number  of  instances  it  has  been 
provided  by  statute  that  no  will  shall  be 
proved  as  a  lost  or  destroyed  will  unless 
the  same  is  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death  of  the  testa- 
tor, or  is  shown  to  have  been  destroyed 
either  without  his  consent  or  fraudulently 
during  his  lifetime.  Among  the  jurisdic- 
tions which,  as  shown  by  the  adjudications 
falling  within  the  scope  of  this  note,  have 
had  statutes  which  in  effect  so  provide,  are 
California,  Indiana,  Montana,  and  New 
York. 

Under  such  a  statute,  in  order  to  prove  a 
lost  or  destroyed  will,  the  proponent  must 
prove  either  that  the  will  was  actually  in 
existence  at  the  time  of  the  testator's  death, 
or  that  it  is  in  existence  in  contemplation 
of  law,  which  it  would  be  if  destroyed  un- 
der the  conditions  stipulated  in  the  statute. 
Re  Colbert,  31  Mont.  461,  107  Am.  St.  Rep. 
439,  78  Pac.  971,  80  Pac.  248,  8  Ann.  Cas. 
952  (Montana  statute  did  not  contain  the 
provision  as  to  destruction  without  testa- 
tor's consent) ;  Harris  v.  Harris,  36  Barb.  88, 
reversed  on  other  grounds  in  26  N.  Y.  433 
(New  York  statute  did  not  contain  the  pro- 
vision as  to  destruction  without  testator's 
"consent") ;  Timon  v.  Claffy,  45  Barb.  438, 
affirmed  without  opinion  in  41  N.  Y.  619; 
Perry  v.  Perry,  66  Hun,  629.  49  N.  Y.  S.  R. 
291.  21  N.  Y.  Supp.  133;  Schultheis  v.  Schul- 
theis,  143  N.  Y.  Supp.  324;  Re  Sheldon,  158 
App.  Div.  843.  144  N.  Y.  Supp.  94;  Re  Reif- 
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feld,  36  Misc.  472,  73  N.  Y.  Supp  808;  Re 
Barnes,  70  App.  Div.  525,  75  N.  Y.  Supp. 
373;  Re  Kennedy,  167  N.  Y.  163,  60  N.  E. 
442,  affirming  53  App.  Div.  105,  65  N.  Y. 
Supp.  879,  which  affirmed  30  Misc.  1,  62  N. 
Y.  Supp.  1011;  Re  Paine,  6  Dem.  361. 

And  under  this  statute  it  has  been  held 
that  it  must  be  alleged  and  proved,  upon 
application  for  probate  of  a  will  alleged  to 
have  been  lost  or  destroyed  before  the  testa- 
tor's death,  that  the  will  was  fraudulently 
destroyed  during  the  lifetime  of  the  testa- 
tor. Kidder's  Estate,  57  Cal.  282,  on  subse- 
quent appeal  in  66  Cal.  487,  6  Pac.  326  (Cal- 
ifornia statute  did  not  contain  provision  for 
the  establishment  of  wills  destroyed  in  the 
lifetime  of  the  testator  ** without  his  con- 
sent");  Timon  v.  Claffy,  45  Barb.  438  (no 
provision  as  to  wills  destroyed  without  "con- 
sent"). 

So,  it  has  been  held  that  a  complaint 
which  fails  to  charge  specifically  that  tha 
will  was  in  existence  at  the  time  of  the 
testator's  death,  or  that  it  had  been  de- 
stroyed in  her  lifetime  without  her  consent, 
or  had  been  otherwise  fraudulently  disposed 
of,  was  insufficient  on  demurrer.  Kellogg 
V.  Ridgely,  161  Ind.  110,  67  N.  E.  929.  On 
the  other  hand,  it  has  been  held  that  an 
averment  of  destruction  during  the  testa- 
tor's lifetime  without  his  consent  and 
knowledge,  being  within  the  terms  of  the 
statute,  is  sufficient  without  stating  the 
time,  place,  when,  how,  and  by  whom  de- 
stroyed. Gfroerer  v.  Gfroerer,  173  Ind.  424, 
90  N.  E.  757.  But  it  has  been  held  that 
the  facta  and  circumstances  constituting  the 
fraud  must  be  specifically  pleaded.  Kidder's 
Estate,  66  Cal.  487,  6  Pac.  326. 

And  the  existence  of  a  will  or  its  fraudu- 
lent destruction,  being  question  of  fact,  must 
be  proved'  by  satisfactory  evidence,  since 
fraud  cannot  be  imputed  or  inferred  (Timon 
V.  Claffy,  45  Barb.  438,  affirmed  without 
opinion  in  41  N.  Y.  619),  and  the  continued 
existence  of  a  will  cannot  be  presumed  (Re 
Kennedy,  167  N.  Y.  163,  60  N.  E.  442,  affirm- 
ing 53  App.  Div.  105,  65  N.  Y.  Supp.  879, 
which  affirmed  30  Misc.  1,  62  N.  Y.  Supp. 
1011).  In  other  words  the  proof  must  be 
clear  and  convincing.  Kahn  v.  Hoes,  14 
Misc.  63,  35  N.  Y.  Supp.  273. 

Under  these  rules  it  has  been  held  that  a 
will  was  not  proved  to  have  been  fraudulent- 
ly destroyed  by  the  testatrix's  nurse,  where 
the  evidence  was  that  at  the  time  the  will 
was  destroyed  the  testatrix  was  ill  in  bed, 
and  that  her  nurse  handed  her  the  will  and 
immediately  afterward  saw  it  in  the  fire, 
but  made  no  attempt  to  rescue  it,  it  not  ap- 
pearing whether  the  burning  was  accidental 
or  intentional,  and  the  nurse  testifying  that 
she  couldn't  say  why  she  did  not  rescue  the 
will  from  the  fire,  and  that  she  'Midn't  know 
what  to  do,  nor  really  didn't  think  about  it." 
Kidder's  Estate,  66  Cal.  487,  6  Pac.  326. 

Nor  is  a  will  shown  to  have  been  "fraudu- 
lently destroyed"  by  proof  that  a  holo- 
graphic will  was  destroyed  in  the  presence 
of  the  testator  by  one  who  had  made  a 
typewritten  copy  thereof,  the  copyist  hav- 
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ing  said  that  the  original  was  no  longer  of. 
any  use,  and  the  testator  not  preventing 
the  destruction.  Re  Johnson,  134  Cai.  662, 
66  Pac.  847. 

Xor  does  an  accidental  destruction  of  a 
will  as  by  fire,  even  though  without  the 
knowledge  or  consent  of  the  testator,  con- 
stitute a  fraudulent  destruction.  Re  Reif- 
feld,  36  Misc.  472,  73  N.  Y.  Supp.  808. 

And  it  has  been  held  that  a  will  is  not 
fraudulently  destroyed  within  the  meaning 
of  the  statute,  where  destroyed  by  the 
testator's  wife  at  his  request  and  in  his 
presence,  though  not  done  in  the  presence  of 
a  sufficient  number  of  witnesses  to  effect  a 
statutory  revocation  of  the  wilL  Timon  v. 
Claffy,  supra. 

And  a  fraudulent  destruction  of  a  will  is 
not  shown  by  proof  that  parties  adversely 
interested  had  an  opportunity  to  find  and 
destroy  it,  especially  where  all  of  such  par- 
ties positively  deny  any  knowledge  of  the 
will  or  any  interference  with  it.  Collyer  v. 
Collyer,  110  N.  Y.  481,  6  Am.  St.  Rep.  405, 
18  N.  E.  110,  aflirming  26  N.  Y.  Week.  Dig. 
82,  3  N.  Y.  S.  R.  135;  Hard  v.  Ashley,  88 
Hun,  103,  34  N.  Y.  Supp.  683;  Re  Barnes,  70 
App.  Div.  625,  75  N.  Y.  Supp.  373,  holding 
that,  while  the  fact  that  the  testator's 
daughter,  whose  interest  was  adverse  to  the 
will,  refused  to  allow  her  brother  to  ex- 
amine the  testator's  papers,  was  a  suspicious 
circumstance,  it  was  not  sufficient  to  estab- 
lish a  fraudulent  destruction  of  the  will; 
Knapp  y.  Knapp,  10  N.  Y.  276,  holding  that 
the  fact  that  the  testator's  daughter,  whose 
interests  were  adverse  to  the  will,  lived  with 
the  father  and  had  opportunity  to  destroy 
the  will,  does  not  show  a  fraudulent  de- 
struction, there  being  no  proof  that  the  will 
was  ever  in  her  possession;  Re  Kennedy,  30 
Misc.  1,  62  N.  Y.  Supp.  1011,  affirmed  in  53 
App.  Div.  105,  65  N.  Y.  Supp.  879,  which 
was  affirmed  in  167  N.  Y.  163,  60  N.  E.  442, 
holding  that,  since  an  allegation  of  fraudu- 
lent destruction  by  an  interested  party 
charges  a  crime,  it  must  be  established  by 
the  most  stringent  proof. 

But  it  has  been  held  that  a  will  is  legally 
in  existence  at  the  time  of  the  testator's 
death,  where  it  appears  that  at  the  time  of 
its  execution  it  was  delivered  to  a  custodian 
to  keep,  that  he  locked  it  in  a  trunk  and 
supposed  it  was  there  at  the  time  of  testa- 
tor's death,  but  that  upon  search  it  could 
not  be  found,  the  ground  being  that,  as  the 
testator  did  not  have  access  to  the  will,  and 
if  it  was  not,  as  a  matter  of  fact,  in  exist- 
ence at  the  death  of  the  testator,  it  must 
have  been  fraudulently  destroyed  during  his 
lifetime,  in  which  case  it  would  be  legally  in 
existence.  Schultz  v.  Schultz,  35  N.  Y.  653, 
01  Am.  Dec.  88. 

So,  where  a  will  was  delivered  to  the  ex- 
ecutor for  safe-keeping,  and  he  testifies  that 
he  placed  the  document  with  other  valuable 
papers,  and  that  upon  moving  he  supposed 
that  the  will  was  also  moved,  but  that  upon 
search  it  could  not  be  found,  it  was  held 
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I  that  "the  will  was  in  existence  at  the  time 
of  the  death  of  the  testatrix,  or  was  fraud- 
ulently destroyed  in  her  lifetime,  within  the 
meaning  of  those  words"  as  used  in  the 
statute.  Re  Cosgrove,  31  Misc.  422,  65  N.  Y. 
Supp.  670. 

But  the  existence  of  a  will  and  an  inten- 
tion to  abide  by  it  cannot  be  proved  by 
declarations  made  by  a  testatrix  shortly 
before  her  death,  as  to  what  she  had  done 
with  certain  property  referred  to  in  her 
will,  and  what  provision  she  had  made  for 
her  sister,  so  as  to  admit  the  will  to  probata 
as  a  lost  will  in  existence  at  the  time  of 
the  death  of  the  testatrix.  Re  Kennedv. 
167  N.  Y.  163,  60  N.  E.  442,  affirming  53 
App.  Div.  105,  66  N.  Y.  Supp.  879,  affirming 
30  Misc.  1,  62  N.  Y.  Supp.  1011.  But  see  Re 
Ck)Sgrove,  31  Misc.  422,  65  N.  Y.  Supp.  570. 
wherein  it  was  held  that  declarations  of 
the  testatrix  made  about  a  week  before  her 
death,  to  the  effect  that  she  believed  her  will 
to  be  still  in  the  custody  of  the  executor, 
with  whom  she  had  left  it  for  safe-keeping, 
"were  competent  to  rebut  any  inference  of 
revocation  arising  from  its  loss."  From 
the  facts  of  this  case  it  does  not  seem  that 
there  was  any  presumption  of  revocation. 
As  to  admissibility  in  general  of  declara- 
tions to  rebut  the  presumption  of  revo(*a* 
tion,  see  infra,  subdivision  entitic-J 
"Declarations." 

The  California  statute  above  referred  to 
was  amended  in  1907  by  the  addition  of  a 
provision  for  the  probate  of  a  will  destroyi^il 
"by  public  calamity."  This  araendnunt 
has  been  held  to  apply  to  the  will  of  one 
who  died  before  the  enactment  of  the  stat- 
ute, whose  will  was  destroyed  during  hor 
lifetime,  but  without  her  knowledge,  by  a 
great  fire,  so  as  to  permit  probate  of  ^o 
much  thereof  as  could  be  so  proved  as  to 
comply  with  the  statutory  requirements.  Re 
Patterson,  155  Cal.  626,  26  L.RJ^.(K.S.)  <iU 
132  Am.  St.  Rep.  116,  i02  Pac.  941,  18  Ann. 
Oas.  625. 

In  Ohio,  under  the  statute,  a  wiU,  to  be 
probated  as  a  lost  or  destroyed  will,  must 
be  in  existence  unrevoked  at  the  time  of 
the  testator's  death,  and  must  be  lost  or  de 
stroyed  subsequent  to  that  time.  Under 
this  statute  it  is  incumbent  upon  the  pro- 
ponent to  prove  as  an  affirmative  fact  that 
the  will  was  lost  or  destroyed  at  a  tiine 
subsequent  to  the  testator's  death.  ReCiib- 
son,  1  Ohio  N.  P.  N.  S.  652,  affirmed  in  1 
Ohio  y.  P.  568,  which  was  affirmed  in  2^ 
Ohio  C.  C.  698,  6  Ohio  C.  C.  N.  S.  269,  whifh 
was  affirmed  by  the  Ohio  supreme  court 
without  report  on  June  13,  1905.  But  see 
Re  Blvmeyer,  7  Ohio*  N.  P.  591,  5  Ohio  S.  4 
C.  P.  Dec.  399,  wherein  it  was  held  that  no 
presumption  of  revocation  of  a  will  in  the 
possession  of  testator  arises  unless  there  j^ 
evidence  to  satisfy  the  court  that  the  wiH 
was  not  in  existence  at  the  time  of-  her 
death ;  and  wherein  a  will  that  could  not  be 
found  was  Admitted  to  probate.     Q<  J*  C 
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E.  E.  SOUTHARD 

V. 

J.  H.  LATHAM,  Appt. 

(—  N.  M.  — ,  138  Pac.  206.) 

Bills  and  notes  —  indorsement  *-  as- 
sifrnment. 

1.  The  indorsement  and  delivery  of  a 
promissory  note  operates  as  an  assignment 
where  the  note  is  non-negotiable,  and  the 
assignee,  under  the  statutes  of  New  Mexico, 
may  sue  thereon  in  his  own  name.  Where 
a  note  is  transferred  after  maturity,  it 
is  subject  to  defenses  existing  between  the 
payee  and  payor,  and  the  question  of  its 
negotiability  is  immaterial. 

Injunction  —  acrainst  transfer  of  prop- 
erty —  violation  —  effect. 

2.  Transfers  of  property,  made  to  inno- 
cent third  parties,  in  violation  of  a  restrain- 

Head notes  by  Robebts,  Oh.  J. 


ing  order,  are  not  void  nor  voidable  because 
made  in  disregard  of  such  order. 

Bills  and  notes  —  extension  —  effect  on 
surety. 

3.  A  surety  on  a  promissory  note  is  not 
discharged  from  liability  by  an  extention  of 
time  granted  the  principal,  where  the 
makers  are  not  precluded  from  paving  the 
note  prior  to  the  expiration  of  sucn  an  ex- 
tension, and  the  extension  granted  was  with- 
out consideration. 

Appeal  —  i;:eneral  exception  to  findings 
of  fact. 

4.  An  exception  to  findings  of  fact  made 
by  the  trial  court  must  specify  the  particu- 
lar finding  or  findings  objected  to  where 
more  than  one  finding  is  made,  and  a  gen- 
eral objection  is  insufiicient  to  present  an^ 
question  for  review,  unless  all  the  findings 
are  incorrect,  and  an  objection  to  a  findine, 
where  no  requested  finding  on  the  proposi- 
tion ia  asked,  which  points  out  counsel's 
theory  or  contention,  should  clearly  indicate 
the  claimed  error. 

(January  10,  1914.) 


\ote.  —  Validity  of  transfer  of  property 
in  violation  of  restraining  order, 

A  restraining  order  has  no  effect  upon 
the  title  of  a  bona  fide  transferee.  Lexing- 
ton V.  Butler,  14  Wall.  282,  20  L.  ed.  809; 
Winston  v.  Westfeldt,  22  Ala.  760,  58  Am. 
Dec.  278;  Kellogg  v.  Fancher,  23  Wis.  21, 
99  Am.  Dec.  96;  Southard  v.  Latham. 

Thus,  where  a  city,  having  delivered  to 
A  certain  bonds  payable  to  A  or  order,  ob- 
tained an  injunction  against  the  issue  of  the 
bonds,  after  which  A  indorsed  the  bonds  in 
blank,  and  later  they  passed  into  the  hands 
of  one  without  notice  of  the  legal  proceed- 
ings, it  was  held  that  his  title  to  the  bonds 
was  good,  and  that  the  city  was  liable  to 
him  thereon.    Ix^xington  v.  Butler,  supra. 

In  Winston  v.  Westfeldt,  22  Ala.  760,  58 
Am.  Dec.  278,  the  court,  after  holding  that 
lis  pendens  did  not  apply  to  negotiable  paper 
before  maturitv,  said:  "''Neither  does  the 
fact  that  an  injunction  against  negotiating 
the  note  was  in  force  destroy  its  negotiabil- 
ity. We  do  not  understand  any  of  the 
authorities  to  go  to  that  length;  and  the 
same  reasons  exist  to  sustain  it  in  the  hands 
of  a  bona  fide  holder  as  in  the  case  of  Us 
pendens.  The  party,  it  is  true,  would  be 
placed  by  the  injunction  in  a  better  condi- 
tion, as  the  chancellor  could  commit  for 
the  breach  until  the  party  who  negotiated 
the  note  had  got  it  back  into  his  possession, 
or  paid  the  amount  due  upon  it;  but  the  in- 
junction could  not  operate  to  destroy  the 
qualities  which  the  law  attaches  to  the  in- 
strument itself." 

In  Farns worth  v.  Fowler,  1  Swan,  1,  65 
Am.  Dec.  718,  a  case  without  the  scope  of 
this  note,  the  court  said:  "In  Stinson  v. 
MoMurray,  6  Huniph.  340,  which  was  an 
action  against  an  officer  for  selling  property 
under  an  execution  whiph  had  be<*n  enjoined, 
the  court  say  the  injunction  took  from  the 
constable  all  right  to  proceed  with  the  exe- 
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cution,  and  it  follows  that  his  subsequent 
sale  in  disregard  thereof  was  illegal.  Un- 
questionably an  innocent  purchaser,  having 
no  notice  of  the  injunction,  and  having  ad- 
vanced his  money  on  the  sale,  would  hold  a 
good  and  valid  title."  * 

(But  where,  while  a  deputy  sheriff  was 
on  his  way  to  put  a  purchaser  in  possession, 
but  before  he  had  done  so,  the  sheriff  was 
served  with  a  restraining  order,  the  sub- 
sequent putting  in  possession  by  the  deputy 
was  void,  as  the  sheriff  had  bo  longer  the 
power.    Klinck  v.  Black,  14  S.  C.  241.) 

As  to  transferees  with  notice. 

While  there  are  some  cases  in  which  the 
court  has  stated  that  an  enjoined  sale  was 
void,  it  will  be  seen  that  these  were  cases 
either  setting  aside  a  sale  to  one  who  had 
notice  of  the  injunction  while  the  property 
still  remained'  in  his  hands,  or  refusing  to 
assist  him  in  getting  possession. 

Thus,  in  Ward  v.  Billups,  76  Tex.  466,  13 
S.  W.  308,  it  was  in  a  controversy  between 
mortgagors  and  the  mortgagees,  who  had 
foreclosed  and  bought  in  the  property  while 
the  sale  was  enjoined,  that  the  court  said 
"no  title  could  pass  by  such  a  proceeding." 

So,  where  the  plaintiff  sued  to  recover 
possession  of  premises  where  his  title  rested 
upon  foreclosure  by  advertisement  of  a 
mortgage  made  to  him  by  the  defendant, 
and  the  sale  in  foreclosure  had  been  en- 
joined, the  court  said :  "The  mortgage  sale 
and  subsequent  proceeding  thereunder  were 
in  violation  of  the  injunction,  and  were 
void."  Lash  v.  McCormick,  14  Minn.  482, 
Gil.  359. 

So,  the  husband's  counsel  in  a  divorce 
suit,  aware  of  an  order  restraining  his  client 
from  disposing  of  his  property,  could  not, 
by  taking  from  his  client  a  chattel  mort- 
gage to  secure  notes  for  his  fees  and  ex 
penses,  obtain  any  interest  in  the  property 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sierra  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  balance  due  on  a  promissory 
note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £d\vard  D.  Tlttinann,  for  appellant: 

The  paper  sued  on  was  not  sufficiently  cer- 
tain in  amount  to  make  it  a  negotiable  in- 
strument transferable  by  indorsement. 

4  Am.  &  Eng.  Enc.  Law,  95;  Smith  v. 
Crane,  33  Minn.  144,  53  Am.  Rep.  20,  22  N. 
W.  633;  1  Parsons,  Bills  &  Notes,  30; 
Smith  V.  Marland,  59  Iowa,  645,  13  N.  W. 
852;  Read  v.  McNulty,  12  Rich.  L.  445,  78 
Am.  Dec.  467;  Davis  v.  Brady,  17  S.  D.  511, 
97  N.  W.  719;  Hegeler  v.  Comatock,  1  S.  D. 
138,  8  L.R.A.  393,  46  N.  W.  331 ;  Jones  v. 


Radatz,  27  Minn.  240,  6  N.  W.  800;  Lamb 
v.  Story,  45  Mich.  488,  8  N.  W.  87;  Garret- 
son  v.  Purdy,  3  Dak.  178,  14  N.  W.  100. 

The  fact  that  Latham  signed  the  note 
above  Roper  without  adding  anything  to  his 
name,  if  it  amounted  to  anything,  only  cre- 
ated a  presumption  of  law  which  disap- 
peared and  left  in  evidence  only  the  basic 
fact. 

16  Cyc.  1087;  Kimball  v.  O'Dell  &  E.  Co. 
138  App.  Div.  409;  122  N.  Y.  Supp.  755; 
Ham  v.  St.  Louis  &  S.  F.  R.  Co.  149  Mo. 
App.  200, 130  S.  W.  407 ;  Schweitzer  v.  Ham- 
burg-Amerikanische  Packetfahrt  Actien 
Gesellsehaft,  149  App.  Div.  900,  134  N.  Y. 
Supp.  812. 

An  agreement  to  extend  a  bill  or  note  for 
a  definite  time  on  payment  of  interest  is 


as  against  that  of  the  wife  under  the  order 
and  judgment  in  the  divorce  proceeding. 
Uhl  V.  Irwin,  3  Okla.  388,  41  Pac.  376,  where 
the  counsel  sued  the  wife  in  replevin. 

In  Bissell  v.  Besson,  47  N.  J.  Eq.  580,  22 
Atl.  1077,  certain  creditors,  alleging  the  in- 
solvency of  a  corporation,  obtained  an  order 
restraining  the  transfer  of  its  property,  and 
thereafter  settled  with  the  corporation,  tak- 
ing, a  chattel  mortgage,  after  which  the  suit 
was  discontinued.  In  sustaining  an  action 
by  a  reccK'cr  of  the  corporation,  subse- 
quently appointed,  to  set  aside  the  mort- 
gage, the  court  said:  "It  seems  to  me  that 
there  can  be  no  doubt  that  the  mortgage 
must  be  held  to  be  a  nullity,  not  only  be- 
cause it  was  executed  in  contempt  of  the 
authority  of  this  court,  but  also  because  it 
was  executed  with  the  manifest  design  to 
defeat  the  fundamental  purpose  of  that  part 
of  the  statute  concerning  corporations  wnich 
regulates  the  distribution  of  the  assets  of 
an  insolvent  corporation  among  its  creditors. 
No  one  will  pretend,  I  suppose,  that  if  the 
suit  of  Day  et  al.  against  tlie  defendant  cor- 
poration had  not  been  dismissed,  the  mort- 
gage in  question  could  be  upheld  as  a  valid 
instrument.  While  that  suit  remained  pend- 
ing, the  mortgage  was,  in  my  judgment,  an 
absolute  nullity;  and  this  was  its  legal  con- 
dition, not  merely  because  it  had  been  exe- 
cute<l  in  contempt  of  the  authority  of  this 
court,  but  also  because  it  is  manifest,  in 
view  of  the  fact  that  a  suit  was  then  pend- 
ing against  it  to  wind  it  up  as  an  insolvent 
corporation,  that  the  mortgage  was  made 
and  accepted  with  the  intent  to  defeat  one 
of  the  fundamental  purposes  of  the  statute 
concerning  corporations." 

In  White  v.  Wise,  134  Cal.  613,  66  Pac. 
959,  it  had  been  held  in  the  court  below 
that  the  title  of  a  party  to  a  suit,  claiming 
under  a  receiver's  sale  made  under  a  decree 
therein,  was  superior  to  the  grantee  of  an- 
other party  in  the  suit,  who  purchased  with 
notice  of  an  injunction  in  said  suit  against 
his  grantor's  disposing  of  his  property 
(with  certain  exceptions),  the  deed  of  such 
last-mentioned  grantee  being  alleged  to  be 
the  result  of  a  conspiracy  entered  into  by 
him  and  his  grantor  to  defeat  the  claims  of 
50  L.R.A.(N.S.) 


the  party  who  afterwards  purchased  from 
the  receiver.  But  the  appellate  court  held 
that  the  transfer  was  one  of  those  excepted 
from  the  injunction.  (That  the  deed  of  the 
party  enjoined  was  prior  to  the  receiver- 
ship would  appear  from  the  date  of  the  re- 
ceivership as  given  in  proceedings  set  out 
in  the  report  of  Petaluma  Sav.  Bank  ?. 
Superior  Ct.  Ill  Cal.  488,  44  Pac.  177.) 

Notice  may  be  taken  in  this  connection  of 
Ross  y.  Cussman,  3  Sandf.  676,  where  a 
judgment  debtor,  enjoined  in  proceedings 
supplementary  to  execution  from  interfer- 
ing or  disposing  of  his  property,  confesMd 
judgment  in  another  court  to  another  cred- 
itor for  the  purpose  of  preferring  him,  and 
under  the  second  judgment  a  receiver  was 
appointed,  and  by  the  order  of  the  second 
court  the  debtor  assigned  his  property  to 
such  receiver;  after  this  a  receiver  was  ap- 
pointed in  the  first  proceedings.  The  debtor 
was  held  guilty  of  contempt  by  the  first 
court,  which  stated  that  if  the  chancery 
practice  were  observed,  the  second  court 
would  prefer  the  first  creditor  over  its  own 
receiver. 

It  would  seem  that  the  result  of  the  abore 
cases  necessarily  would  be  the  same,  wheth- 
er the  transfer  was  considered  void  or  void- 
able. 

It  is  conceived  that  a  restraining  order 
operates  in  personam,  and  not  in  rem. 

Such  would  seem  to  be  the  view  taken  in 
People  ex  rel.  Cauffman  v.  Van  Buren,  136 
N.  Y.  252,  20  L.R.A.  446,  32  N.  K.  776, 
where  a  creditor  brought  an  action  in 
equity  to  have  his  attachment  lien  declared 
prior  to  a  levy  under  execution,  and  en- 
joining the  sale  thereunder,  and  such  a  sale 
was  made  to  a  person  with  notice, — in  a 
proceeding  to  punish  the  violation  of  the 
injunction,  the  court  said  of  the  attach- 
ment lien :  "That  lien  was  destroyed  by  a 
sale  which  the  injunction  order  prohibited." 

"Equity,  as  a  rule,  operates  in  pertoMW." 
Remer  v.  Mackay,  36  Fed,  86.  "A  court  of 
equity  operates  primarily  in  personam,  and 
not  in  rem.*'  13  Laws  of  England  (HaU- 
bury)  65. 

It  does  not  appear  whether  the  transfer!^ 
had    notice    of   the    injunction   or   not  in 
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aupporied    by    sufficient    consideration,    al- 
though the  interest  is  not  paid  in  advance. 

2  Randolph,  Com.  Paper,  §  965;  Fawcett^ 
V.  Freshwater,  31  Ohio  St.  637;  Chute  v. 
Pattee,  37  Me.  102;  Pierce  v.  Goldsberry,  31 
Ind.  52;  Keirn  v.  Andrews,  59  Miss.  39; 
Abel  y.  Alexander,  45  Ind.  523,  15  Am.  Rep. 
270. 

A  purchaser  after  maturity  takes  subject 
to  all  defenses  which  may  have  existed  be- 
tween the  original  parties. 

Lee  V.  Field,  9  N.  M.  435,  54  Pac.  873. 

A  court  of  equity  will  protect  an  accom- 
modation maker  from  liability  to  payee  af- 
ter maturity,  or  to  transferee  after  matur- 
ity, if  he,  the  accommodation  maker,  has 
refused  to  consent  to  an  extension  of  time. 

2  Dan.  Neg.  Inst.  p.  328;  Thomson,  Bills, 


p.  300;  Flour  City  Nat.  Bank  v.  McKay,  80 
Kun,  15,  33  N.  Y.  Supp.  365;  Gist  v.  Feitz, 
43  Neb.  238,  61  N.  W.  621 ;  Hoffman  v.  But- 
ler, 105  Ind.  372,  4  N.  E.  681 ;  Fisher  v.  Den- 
ver Nat.  Bank,  22  Colo.  373,  45  Pac.  440; 
Greenough  v.  McClelland,  2  El.  &  El.  424,  30 
L.  J.  Q.  B.  N.  S.  15,  6  Jur.  N.  S.  772,  2  L.  T. 
N.  S.  671,  8  Week.  Rep.  612;  Clopper  v. 
Union  Bank,  7  Harr.  &  J.  92,  16  Am.  Dec. 
204;  2  Randolph,  Com.  Paper,  1888,  cd.  582; 
Barron  v.  Cady,  40  Mich.  259;  Stillwell  v. 
Aaron,  69  Mo.  539,  33  Am.  Rep.  517 ;  Cham- 
pion V.  Robertson,  4  Bush,  17;  Mariner's 
Bank  v.  Abbott,  28  Me.  280;  Wallace  v. 
Souther,  2  Can.  S.  C.  698;  Meggett  v.  Baum, 
57  Miss.  22. 

Mr.  H.  A.  Wolford,  for  appellee: 

The  transferee  of  accommodation  paper. 


Wynkoop  v.  Myers,  17  N.  Y.  Civ.  Proc.  Rep. 
443,  7  N.  Y.  Supp.  898, — a  proceeding  to 
punish  for  contempt  one  who  had  trans- 
ferred his  interest  in  an  estate  while  an 
injunction  was  in  force  enjoining  him  from 
transferring  his  property;  the  court  said: 
"The  transfer  to  Hirschfield  effectually 
passed  to  him  whatever  interest — actual, 
contingent,  or  expectant — which  the  defend- 
ant had  or  might  become  entitled  to  in  or 
from  his  son's  estate.  .  .  .  The  effect  of 
transfer  was  to  impede,  impair,  and  preju- 
dice the  remedies  of  the  creditor.  It  could 
not  operate  otherwise.  It  prevents  the  de- 
fendant and  his  judgment  creditor  from 
realizing  anything  from  the  son's  estate,  and 
makes  the  assignee  the  sole  beneficiary 
thereof.  The  making  of  the  transfer,  as  a 
necessary  consequence,  constitutes  a  viola- 
tion of  the  injunction,  and  its  result  a  con- 
tempt of  court." 

Cases  decided  upon  theory  of   Zt«  pendens 
where  there  was  an  injunction. 

The  effect  of  a  restraining  order  is  not  to 
be  confused  with  the  effect  which,  under  the 
common-law  theory  of  lis  pendens,  the 
pendency  of  a  suit  may  have  upon  personal 
property  sought  to  be  affected  by  the  suit. 
There  are  cases  where  this  common-law 
theory  of  Us  pendens  has  been  invoked  to 
affect  the  resiilt  of  a  transfer  pendente  lite, 
and  where  the  decision  rests  upon  the  theory 
of  lis  pendens,  although  an  injunction  has 
been  granted  in  the  suit.  This  note  is  not 
concerned  with  the  doctrine  of  lis  pendens, 
but,  as  referring  to  the  distinction  between 
the  effect  of  lis  pendens  and  injunction,  a 
word  about  the  former  ia  permissible.  Lis 
pendens  as  to  real  estate  is  generally  cov- 
ered by  special  statute;  but  there  is  con- 
siderable difference  of  opinion  as  to  whether 
the  common-law  theory  of  lis  pendens  as 
affecting  transfers  of  personal  property  is 
still  in  force.  In  some  jurisdictions  it  is 
not  recognized;  and  it  is  generally  conceded 
that  it  does  not  apply  to  all  kinds  of  per- 
sonal property;  unmatured  negotiable 
paper,  for  instance,  and  articles  which  are 
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usual  subjects  of  trade,  and  some  other 
classes  of  property,  are  not  affected  by  it. 

As  stated  above,  there  are  a  number  of 
cases  in  which  an  injunction  had  been  grant- 
ed which  are  decided  by  the  court  upon  the 
theory  of  lis  pendens,  and  not  upon  the 
ground  that  there  was  an  injunction.  Union 
Trust  Co.  v.  Southern  Inland  Nav.  &  Im- 
prov.  Co.  130  U.  S.  565,  32  L.  ed.  1043,  9 
Sup.  Ct.  Rep.  606;  Morris  v.  Bradford,  19 
Ga.  527;  Woodburn  v.  Smith,  108  Ga.  815, 
34  S.  E.  167;  Vanzant  v.  Vanzant,  23  111. 
536. 

The  distinction  is  well  illustrated  by  the 
case  of  Kellogg  v.  Fancher,  23  Wis.  21,  99 
Am.  Dec.  96,  where,  after  service  of  an  in- 
junction, the  defendant  transferred  certain 
promissory  notes,  some  due  and  some  not 
due,  to  a  third  party  in  payment  of  a  prior 
indebtedness,  such  transferee  being  without 
notice  of  the  suit;  the  case  was  considered 
under  the  theory  of  lis  pendens,  and  after 
saying  that  the  pendency  of  the  suit  would 
be  constructive  notice  as  to  the  past-due 
notes,  the  court  stated  that  it  had  been  dis- 
covered that  the  summons  and  complaint 
had  not  been  filed  till  after  the  transfer, 
and  hence,  there  being  no  constructive  no- 
tice before  the  papers  were  filed,  the  third 
party  was  entitled  to  retain  the  notes. 

— illustrations  of  the  theory. 

In  Morris  v.  Bradford,  19  Ga.  527,  where 
a  creditor  was  enjoined  from  enforcing  exe- 
cution, and  subsequently  a  decree  was  made 
postponing  his  claim  to  others,  it  was  held 
that  a  subsequent  purchaser  from  such 
creditor,  who  issues  execution  and  buys  in 
the  property,  gets  no  title  as  against  such 
decree,  the  court  saying:  "His  title,  under 
such  a  sale,  is  void.  Roberts  v.  Jaekson, 
1  Wend.  485."  In  the  Roberts  Case  there 
is  a  discussion  of  the  bearing  of  construc- 
tive notice  of  a  lis  pendens. 

In  Woodburn  v.  Smith,  108  Ga.  815,  34 
S.  E.  167  (reported  on  headnote),  it  was 
held  that  "the  defendant  having  shown  by 
competent  evidence  that  the  parties  repre- 
sented  by   the   plaintiff  as   receiver  were 
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even  after  maturity,  and  with  notice  that  it 
is  accommodation  paper,  takes  it  discharged 
of  all  defenses  that  might  have  existed 
against  the  accommodated  party. 

Naef  V.  Potter,  226  111.  628,  11  L.R.A. 
(N.S.)    1034,  80  N.  E.  1084. 

To  release  even  a  party  capable  of  being 
released,  the  extension  must  be  definite  and 
binding,  and  upon  a  valid  consideration. 

Binnian  v.  Jennings,  14  Wash.  677,  45 
Pac.  302;  McComb  v.  Kittridge,  14  Ohio, 
348;  7  Cyc.  899,  900. 

Roberts,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  5th  day  of  January,  1907,  the  ap- 
pellant, Frank  D.  Morgans,  and  H.  L.  Roper 
executed  a  promissory  note  payable  to  Ed 
Patten  for  $2,000,  bearing  interest  at  12 
per  cent  per  annum,  payable  sixty  days  af- 
ter date.  The  note  was  in  the  usual  form, 
with  the  exception  of  the  following  stipula- 
tion, viz,:  "'A  failure  to  pay  any  of  said 
interest  when  due  shall  cause  the  whole 
note  to  be  counted  as  principal  at  the  option 
of  the  holder  of  the  note."  In  1912,  for  a 
valuable  consideration,  Patten  transferred 
the  note  to  the  appellee  by  the  following  in- 
dorsement written  on  the  back  of  the  note, 
viz,:  "Pav  to  the  order  of  E.  E.  Southard. 
Ed  Patten."  Which  indorsement  was  accom- 
panied by  a  delivery  of  the  note.  This  action 
was  instituted  in  the  court  below  to  recover 
from  Latham  the  balance  due  on  the  note. 
To  the  complaint,  appellant  demurred,  on 
the  ground  that  the  note  was  not  negotiable 


under  the  laws  of  this  state;  hence,  a  failure 
to  state  a  cause  of  action^  The  demurrer 
was  overruled,  which  is  assigned  as  error. 

The  note,  having  been  transferred  after 
maturity,  would  be  subject  to  defenses  exist- 
ing between  the  payee  and  payors,  and  the 
question  as  to  whether  the  note  was  nego- 
tiable or  non-negotiable  is  immaterial.  The 
indorsement  and  delivery  of  the  note  oper- 
ated as  an  assignment,  even  though  the  note 
should  be  treated  as  non-negotiable  (Mer- 
chants' Nat  Bank  v.  Gregg,  107  Mich.  146, 
64  X.  W.  1052) ;  and  appellee  had  the  right, 
under  our  statute,  to  sue  thereon  in  his  own 
name.  This  being  true,  the  court  properly 
overruled  the  demurrer. 

One  ground  of  defense  set  up  by  the  de- 
fendant in  his  answer  was  that  the  original 
payee  of  the  note,  Patten,  had  been,  prior  to 
the  negotiation  of  the  note  to  appellee,  en- 
joined by  the  district  court  of  Sierra  county 
from  transferring  or  selling  any  of  his  prop- 
erty; that  the  negotiation  of  the  note  to  ap- 
pellee was  in  violation  of  such  restraining 
order.  To  this  paragraph  of  answer,  a  de- 
murrer was  sustained.  The  action  of  the 
court  in  sustaining  the  demurrer  is  assigned 
as  error.  But  clearly  the  fact  alleged  con- 
stituted no  defense.  Appellee  was  not  a 
party  to  the  injunction  proceedings,  and  is 
not  shown  to  have  had  notice  thereof.  The 
remedy  for  the  violation  of  a  restraining  or- 
der is  punishment  for  contempt  of  court. 
Transfers  of  property  made  to  innocent 
third  parties,  in  violation  of  a  restraining 
order,   are   not   void   nor   voidable  because 


privies  in  estate  with  and  claimed  under 
certain  persons  against  whom  the  defendant 
had,  prior  to  the  commencement  of  the  pres- 
ent litigation,  instituted  an  equitable  pro- 
ceeding setting  up  his  ownership  of  the 
premises,  and  praying  for  injunction,  etc., 
wherein  a  restraining  order  which  still  re- 
mained of  force  had  been  duly  granted,  the 
trial  judge  properly  charged  the  jury  to 
the  effect  that  if  the  parties  represented  by 
the  receiver  purchased  the  property  in  dis- 
pute pending  such  a  proceeding  against 
their  vendors,  the  doctrine  of  lis  pendens 
would  apply,  and  the  present  action  would 
not  be  maintainable." 

In  Vanzant  v.  Vanzant,  23  111.  536,  where 
the  wife,  in  suing  for  divorce,  had  obtained 
an  injunction  forbidding  her  husband  from 
transferring  certain  premises,  the  court  con- 
sidered that  subsequent  judgment  creditors 
of  the  husband,  who  bought  the  property  in 
on  execution  after  it  had  been  conveyed  to 
the  wife  by  the  master  in  the  divorce  suit, 
with  full  notice  of  her  rights,  had  no  claim 
to  the  premises  (which  in  fact  were  home- 
stead, and  had  been  bought  with  the  wife's 
money).  Tlie  court  said:  "Bv  filing  her 
bill,  she  obtained  a  liou/upon  the  premises, 
and  they  thereby  became  subject  to  what- 
ever equities  she  might  be  able  to  establish. 
Then,  who  meddled  with  the  property  by 
buving  the  same,  or  by  effecting  encum- 
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brances  on  it,  would  do  so  subject  to  her 
equities,  and,  on  the  doctrine  of  lis  pendens, 
would  be  affected  by  them." 

In  Union  Trusty  Co.  v.  Southern  Inland 
Nav.  &  Tmprov.  Co.  130  U.  S.  565,  32  L.  ed. 
1043,  9  Sup.  Ct.  Rep.  606,  where,  in  a  suit 
for  a  permanent  injunction,  after  an  in- 
junction to  trustees  against  selling  property 
had  been  served  upon  such  trustees,  and 
after  service  of  the  subpoena  in  the  suit  on 
all  the  defendants,  a  decree  was  made,  tak- 
ing the  bill  as  confessed,  and  thereafter  the 
trustee^  in  disobedience  of  the  injunction, 
sold  some  of  the  property  to  other  defend- 
ants in  the  suit,  who  shortly  after  mortgaged 
the  lands  to  a  third  party,  the  trustee? 
were  held  bound  by  the  injunction,  but 
the  ground  of  holding  the  mortgagee  bound 
was  the  doctrine  of  lis  pendens.  The  court 
said:  "The  injunction  bound  the  trustees, 
and  they  and  all  other  parties  to  the  suit, 
who  were  before  the  court,  were  concluded 
by  the  decree  subsequently  rendered  in  re- 
spect to  the  disposition  of  the  lands  that 
were  the  subject-matter  of  the  litigation. 
In  Warren  County  v.  Marcv,  97  U.  S.  96. 
105,  24  L.  ed.  977,  980,  it  was  said  to  be  a 
general  rule  that  'all  persons  dealing  with 
property  are  bound  to  take  notice  of  a  suit 
pending  with  regard  to  the  title  thereto, 
and  will,  on  their  peril,  purchase  the  same 
*  from  any  of  the  parties  to  the  suit.'    Whik 
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made  in  disregard  of  snch  an  order.  The 
facts  set  up  in  the  above  paragraph  of  the 
answer  constituted  no  defense,  and  the  de- 
murrer was  properly  sustained. 

On  the  back  of  the  note  in  question  ap- 
peared an  indorsement:  "For  collection,  pay 
to  F.  A.  Hodges  or  order,  without  recourse 
on  me.  Ed  Patten."  Appellant  asked  ap- 
pellee if  this  indorsement  was  on  the  note 
at  the  time  he  purchased  it,  to  which  in- 
quiry the  court  sustained  an  objection.  Of 
this  ruling  appellant  complains;  but  he  has 
failed  to  point  out  in  what  manner  his 
rights  were  prejudiced  thereby.  Where  a 
party  complains  of  an  erroneous  ruling  by 
the  court,  in  excluding  or  adn:itting  evi- 
dence, it  is  incumbent  upon  him  to  show  in- 
jury thereby. 

Appellant's  assignments  of  error  4,  5,  6, 
7,  8,  11,  12,  and  13  will  all  be  considered 
together,  because,  in  so  far  as  any  of  said 
assignments  merit  consideration,  they  ques- 
tion the  sufficiency  of  the  proof  to  support 
tlie  findings  made  by  the  court.  The  note  in 
question  was  a  joint  and  several  obligation, 
and  was  signed  by  Latham,  Morgans,  and 
Roper.  Appellant  contends  that  he  was  sure- 
ty for  Roper;  that  such  fact  was  known  to 
Patten;  that  Patten  agreed  with  Roper  to 
extend  the  time  of  pa3rment  of  the  note ;  and 
that  said  agreement  was  based  upon  a  suf- 
ficient consideration,  and  that  he  was  there 
by  discharged.  Waiving  the  question  as  to 
whether  Latham  was  principal  or  surety, 
and  the  knowledge  of  Patten  as  to  his  status, 


which,  upon  the  evidence,  would  seemingly 
necessarily  be  resolved  against  appellant, 
we  will  proceed  to  inquire  into  the  efi'ect  of 
the  extension  granted  by  Patten  to  Roper, 
for  it  will  be  seen  that,  if  such  extensions, 
so  granted,  did  not  release  the  surety,  if 
Latham  be  treated  as  such,  it  becomes  im- 
material as  to  whether  Latham  was  the 
principal  promisor,  or  only  a  surety  for  Ro- 
per. Memorandums  of  extensions  of  time 
for  the  payment  of  the  note  were  indorsed 
upon  the  back  thereof  in  four  instances,  all, 
however,  of  the  same  tenor.  We  quote  the 
last  extension  so  indorsed:  *'I  herewith  ex- 
tend the  time  of  payment  on  this  note  to  the 
16th  day  of  April,  1910.  Ed  Patten."  This 
extension,  it  will  be  noted,  was  a  mere  for- 
bearance on  the  part  of  Patten  not  to  exact 
payment  until  a  certain  date.  The  makers 
of  the  note  were  not  precluded  from  paying 
it  at  any  time.  No  consideration  fOr  the  ex- 
tension was  stated,  and  the  evidence  did  not 
disclose  any.  The  trial  court  found  there 
was  no  consideration  therefor.  There  was 
no  new  agreement  even  to  pay  the  same  rate 
of  interest  stipulated  in  the  note.  Under 
practically  all  the  authorities  such  an  ex- 
tension would  not  release  the  surety.  Even 
had  Roper  agreed  to  pay  the  same  rate  of 
interest  provided  for  by  the  note  as  a  con- 
sideration for  the  extension,  such  a  promise 
would  not  support  the  stipulation,  according 
to  the  weight  of  authority,  both  English  and 
American.  Dan.  Neg.  Inst.  6th  ed.  §  1317a; 
Abel  V.  Alexander,  45  Ind.  523,  16  Am.  Rep. 


this  rule  was  said  not  to  apply  to  negotia- 
ble securities  purchased  before  maturity, 
nor  to  articles  of  ordinary  commerce,  sold 
in  the  usual  way,  it  was  held  to  be  appli- 
cable in  cases  relating  to  land.  And  in 
support  of  this  view  was  cited  the  case  of 
Murray  v.  Ballon,  1  Johns.  Ch.  576,  in  which 
Chancellor  Kent  laid  it  down  as  an  estab- 
lished rule  that  *a  lis  pendens,  duly  prose- 
cuted, and  not  collusive,  is  notice  to  a 
purchaser  so  as  to  affect  and  bind  his  in- 
terest by  the  decree;  and  lis  pendens  begins 
from  the  service  of  the  subpcena  after  the 
bill  is  filed.'  Here  the  Southern  Inland 
Navigation  k  Improvement  Company  ac- 
cepted a  conveyance  of  the  lands  in  ques- 
tion from  the  trustees  of  the  Internal  Im- 
provement Fund,  after  service  of  the  sub- 
poena and  a  copy  of  the  injunction  upon 
the  trustees,  its  grantors.  That  company, 
therefore,  took  its  titles  pendente  lite,  and 
its  mortgagee,  the  Union  Trust  Company, 
was  bound  by  the  final  decree  rendered  in 
the  case  to  the  same  extent  that  it  is  bound." 
A  purchaser  of  municipal  bonds  knowing 
of  a  judgment  against  his  transferrer  in  a 
suit  by  the  obligor  to  cancel  the  bonds  and 
enjoin  the  transfer  occupies  no  better  posi- 
tion than  his  transferrer,  and  cannot  there- 
after recover  against  the  obligor  on  the 
bonds.  Durant  v.  Iowa  County,  1  Woolw. 
69.  Fed.  Cas.  No.  4,189. 
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i  In  Romeyn  v.  Cap  lis,  17  Mich.  449  (a 
case  where  the  appellate  court  was  divided 
upon  a  question  of  contempt),  Campbell, 
J.,  said:  "An  injunction  to  prevent  the 
transfer  of  property  under  an  invalid  deed, 
or  one  claimed  to  be  such,  is  not  granted 
merely  to  prevent  the  wrongdoer  from 
profiting  by  it,  for  the  bill  can  always  be 
made  such  notice  to  the  public  as  to  pre- 
vent this.  It  is  granted  to  prevent  nim 
from  making  any  further  annoyance  to  com- 
plainant by  changes  which  will  probably  be 
fruitless,  but  which  may  nevertheless  re- 
quire or  suggest  new  complications  in  liti- 
gation." 

.    Miscellaneous. 

It  may  be  noted  that,  in  the  confusedly 
reported  case  of  Shelton  v.  Franklin,  68  111. 
333,  the  effect  of  an  injunction  against  tak- 
ing possession  as  annulling  proceedings  in 
replevin  does  not  seem  to  be  decided. 

In  Green wald  v.  Roberts,  4  Heisk.  494, 
and  in  Wilhoit  v.  Castell,  3  Baxt.  419, 
transfers  to  one  aware  both  of  an  attach- 
ment and  an  injunction  were  held  valid  as 
to  any  rights  remaining  after  satisfying 
the  enjoining  and  attaching  partv. 

For  right  to  sell  property  while  in  cus- 
todv  of  law,  see  the  note  to  Fulghum  v. 
J.  P.  Williams  Co.  1  L.R.A.(N.S.)   1066. 

B.  B.  B. 
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270:  Roynolda  v.  Ward,  5  Wend.  502;  Ta- 
lum  V.  Morgan,  ]08  Ga.  336,  33  S.  E.  940; 
Fanning  v.  Murphy,  126  Wis.  638,  4  L.R.A. 
(X.S.)  666,  110  Am.  St.  Rep.  946,  105  N.  W. 
1056,  6  Ann.  Gas.  435;  Olmstead  v.  Lati- 
mer, 158  N.  Y.  313,  43  L.R.A.  685,  53  N.  E. 
5. 

In  the  case  of  Fanning  v.  Murphy,  126 
Wis.  638,  4  L.R.A.(N.S.)  666,  110  Am.  St. 
Rep.  946,  106  N.  W.  1056,  5  Ann.  Gas. 
435,  the  following  memorandum  was  in- 
dorsed upon  the  note:  ''This  note,  by  mutual 
agreement,  is  extended  for  one  year  from 
April  15,  1893,  at  8  per  cent,  payable 
semiannual;  interest  having  been  paid  to 
April  15, 1893,  and  all  coupons  surrendered." 
The  note  provided  for  8  per  cent  interest. 
The  court  says:  "A  debtor's  promise  to 
pay  interest  on  an  existing  contract  and 
according  to  its  terms  during  a  period  of  de- 
lay in  the  enforcement  thereof  is  a  promise 
to  do  precisely  what  he  is  bound  to  do  with- 
out a  promise.  'If  the  debtor's  promise  to 
pay  interest  creates  no  additional  obliga- 
tion, it  is  no  consideration  for  a  contract  to 
delay.'  Sully  v.  Childress,  106  Tenn.  109, 
82  Am.  St.  Rep.  875,  60  S.  W.  499 ;  Howell 
v.  Sevier,  1  Lea,  360,  27  Am.  Rep.  771; 
Tatum  v.  Morgan,  108  Ga.  336,  33  S.  E.  940; 
Harburg  v.  Kumpf,  151  Mo.  16,  52  S.  W. 
19;  La  Belle  Sav.  Bank  v.  Taylor,  69  Mo. 
App.  99.  All  elementary  writers,  as  before 
stated,  so  far  as  we  can  discover,  are  in 
harmony  with  these  authorities.  1  Brandt, 
Suretyship,  3d  ed.  §  388;  2  Randolph,  Com. 
Paper,  2d  ed.  §  768;  2  Dan.  Neg.  Inst.  6th 
ed.  §  1317a." 

In  the  case  of  Olmstead  v.  Latimer,  supra, 
the  agreement  for  the  extension  was  reduced 
to  writing,  and  signed  by  the  payee.  It  was 
Subject  to  the  terms  and  rate  of  interest 
specified  in  the  original  undertaking.  The 
court,  in  an  opinion  written  by  Chief  Justice 
Parker,  held  that  the  extension  of  the  time 
for  payment  of  a  mortgage,  made  by  a  writ- 
ten agreement  which  is  not  based  on  any 
consideration,  is  invalid.  In  this  opinion 
the  New  York  cases  are  reviewed  and  showa 
to  be  in  accord  on  the  proposition. 

From  the  above,  it  will  be  seen  that  a  fur- 
ther discussion  of  the  subject  would  be 
fruitless;  that  there  was  no  valid  agree- 
ment for  the  extension  of  the  time  of  pay- 
ment; that  the  debtor,  by  the  agreement, 
was  not  precluded  from  paying  the  note 
during  the  term  of  the  extension;  and  there- 
fore the  surety,  if  Latham  be  treated  as 
such,  was  not  discharged. 

Appellant  complains  of  the  findings  made 
by  the  court  as  to  the  amount  due  on  the 
note,  as  interest,  and  the  attorney's  fee  al- 
lowed. These  questions,  however,  were  not 
called  to  the  attention  of  the  trial  court, 
either  by  requested  findingB  or  objection 
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and  exception  to  the  findings  made,  and 
this  court  will  therefore  not  consider  the 
alleged  errors.  We  h.ave  determined  that 
the  findings  made  by  the  court  as  to  the  li- 
ability of  Latham  were  correct.  This  being 
true,  all  the  findings  were  not  incorrect,  and 
a  general  objection  to  such  findings  is  not 
sufficient  to  present  for  review  objections 
to  particular  findings.  The  rule  is  thus 
stated  in  8  Enc  PI.  k  Pr.  276:  "The  ex- 
ception must  specify  the  particular  finding 
or  findings  objected  to.  A  general  objection 
will  be  insufBcient,  unless  all  the  findings 
are  incorrect,  or  unless  the  finding  con- 
tains only  one  proposition;  and  the  excep- 
tion should  suggest  in  what  respect  the 
proof  is  deficient." 

Finding  no  error  in  the  record,  the  jodg- 
ment  of  the  lower  court  is  afiirmed,  and  it 
is  so  ordered. 

Hanna  and  Parker,  JJ.,  ooncor. 
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(Division  No.  1.) 

MARY  BUCK,  Plflf.  in  Err, 

V. 

C.  M.  BRANSON  et  al. 
(34  Okla.  807,  127  Pac.  438.) 

Marriage  —  Indians  —  custom. 

1.  A  marriage  contracted  between  mem- 
bers of  an  Indian  tribe  in  accordance  with 
the  customs  of  such  ttibe,  where  the  tribal 
relations  and  government  existed  at  the 
time  of  such  marriage,  and  there  was  do 
Federal  statute  rendering  the  tribal  cus 
toms  invalid,  will  be  recognized  by  the 
courts  as  a  regular  and  valid  marriage  foi 
all  purposes. 

(a)  And  the  same  effect  is  also  given  to 
the  dissolution  of  marriages,  under  the  com- 
toms  of  the  tribe,  as  is  given  to  the  mar- 
risLge  relation  itself. 

( b )  Such  marriages  are  not  to  be  treated 
as  common-law  marriages,  but  as  l^nl  mar- 
riages according  to  the  customs  of  the  tribe, 
when  such  customs  are  recognized  by  (in- 
gress as  concerning  and  r^ulating  Uie  do- 
mestic relations  of  the  tribe. 

Descent  —  Indian  lands. 

2.  Under  the  act  of  Congress  approved 
March  2,  1889  (act  March  2,  1889,  ehap. 
422,  26  Stat,  at  L.  1013),  the  laws  of  the 
state  of  Kansas  relative  to  descent  and  dis- 
tribution of  real  property  were  made  ap- 
plicable to  and  governed  the  devolution  <tf 
the  estates  of  members  of  t^e  Peoria  Tribe 
of  Indians  in  the  Indian  territory. 

(October  15,  1912.) 

Headnotes  by  Robebtbon,  C. 

Note.  ^  As  to  validity  of  divorce  accord- 
ing to  Indian  customs,  see  note  to  C|jrr  t. 
Walker,  35  L.R.A.(N.8.)  795. 
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ERROR  to  the  District  Court  for  Ottawa 
County  to  review  a  judgment  in  de- 
fendants' favor  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Affirmed. 

Statement  by  Robertson,  C: 

This  case  was  begun  in  1902  in  the  Unit- 
ed States  court  in  the  Indian  territory. 
Da  November  11,  1907,  a  second  amended 
complaint  was  filed.  With  the  advent  of 
statehood,  the  cause  was  transferred  to  the 
district  court  of  Ottawa  county,  where  it 
was  tried  in  1909.  The  plaintiff  in  error 
claims  title  to  the  land  in  controversy  as 
the  wife  of  Pe-te-lon-o-zah,  or  William  Wea, 
a  Peoria  Indian,  a  member  of  the  United 
Peoria,  Kaskaskia,  and  Piankashaw  Tribe 
of  Indians,  through  a  deceased  child  that 
was  bom  to  the  plaintiff  while  she  and  the 
said  William  Wea  were  living  together  as 
wife  and  husband.  The  patent  from  the 
United  States  to  William  Wea  was  issued 
April  8,  1890.  Special  findings  of  fact 
were  made  by  the  court  as  follows:  That 
William  Wea  and  Mary  Buck  were  married 
according  to  Indian  custom,  some  time  prior 
to  1884,  and  that  some  time  during  said 
year  a  ehild  was  born  which  lived  but  two 
days;  that  shortly  thereafter  Williatn  and 
Mary  separated,  or,  in  other  words,  quit 
living  together,  and  Mary  in  a  few  months 
went  with  Frank  Buck  to  the  Indian  agent 
at  the  Quapaw  agency,  and  they  were  there 
married;  that  she  lived  with  Frank  Buck 
continuously  up  to  the  time  of  his  death, 
and  that  there  were  children  born  to  them 
as  a  result  of  said  marriage;  that  the  liv- 
ing together  or  marriage  of  William  Wea 
and  Mary  Buck,  occurred  prior  to  May  2, 
1890;  that  the  only  evidence  in  the  case 
as  to  the  marriage  of  William  and  Mary 
was  one  of  custom  of  said  tribe,  wherein 
the  parties  went  to  living  together,  and  the 
only  manner  of  divorce  was  one  of  custom, 
where  they  simply  quit  living  together; 
that  William  Wea  died  in  1894,  seised  and 
possessed  of  the  land  described  in  plain- 
tiff's complaint,  leaving  no  father  or  moth- 
^,  grandfather  or  grandmother,  brothers  or 
sisters,  and  no  children  surviving  him. 

Mr.  W.  H.  Kornegay,  for  plaintiff  in 
error : 

When  a  statute  is  adopted  from  another 
jurisdiction,  the  construction  of  that  stat- 
ute theretofore  placed  upon  it  is  the  rule 
of  construction  thereafter  until  the  rule 
is  changed  by  the  legislature. 

Under  the  Kansas  statute  as  it  existed 
at  the  time  the  law  was  extended  to  this 
country,  it  was  a  settled  rule  of  construc- 
tion that  in  looking  for  heirs  the  line  of 
descent  would  be  first  followed,  and  that 
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the  heirs  of  children  would  inherit  in  the 
same  way  as  though  the  children  had  out- 
lived the  ancestor. 

Sarver  v.  Beal,  36  Kan.  665,  13  Pac.  743; 
Dodge  V.  Beeler.  12  Kan.  524;  Delaahmutt 
V.  Parrent,  40  Kan.  641,  20  Pac.  504;  Mc- 
Kinney  v.  Stewart,  5  Kan,  384;  Couch  v. 
Wright,  20  Kan.  103. 

The  connection  shown  between  Mary  Buck 
and  the  allottee  was  such  that  the  decision 
should  have  been  in  favor  of  the  plaintiff. 

Goodrum  v.  Buffalo,  89  C.  C.  A.  626,  162 
Fed.  827. 

Messrs.  Halbert  H.  MoClner  and  Ro- 
land Hnghes,  for  defendants  in  error: 

If  the  marriage  to  Wea  was  legal  under 
the  Indian  custom,  so  also  was  the  divorce 
legal  under  the  Indian  custom. 

United  States  v.  Kagama,  118  U.  8.  375, 
30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109;  United 
States  ex  rel.  Davis  v.  Shanks,  15  Minn. 
369,  Gil.  302;  Earl  v.  Godley  (Earl  v. 
Wilson)  42  Minn.  361,  7  L.R.A.  125,  18 
Am.  St.  Rep.  617,  44  N.  W.  254;  Stephens 
v.  Cherokee  Nation,  174  U.  S.  484,  43  L. 
ed.  1055,  19  Sup.  Ct.  Rep.  722;  Talton  v. 
Mayes,  163  U.  S.  384,  41  L.  ed.  199,  16 
Sup.  Ct.  Rep.  986;  Wall  v.  Williamson,  8 
Ala.  48;  Wall  v.  Williams,  11  Ala.  826; 
State  ex  rel.  Truman  v.  McKenney,  18  Nev. 
182,  2  Pac.  171;  Johnson  v.  Johnson,  30 
Mo.  72,  77  Am.  Dec.  598;  Boyer  v.  Dively, 
68  Mo.  629;  Smith  v.  Brown,  8  Kan.  608; 
Jones  V.  Laney,  2  Tex.  348;  Story,  Confl. 
L.  p.  169;  Kobogum  v.  Jackson  Iron  Co. 
76  Mich.  498,  43  N.  W.  602. 

The  subsequent  marriage  of  plaintiff  to 
Frank  Buck  being  proven,  the  law  will 
presume  the  former  marriage  to  Wea  to 
have  been  legally  dissolved,  even  if  there 
was  no  proof  on  the  subject. 

Johnson  v.  St.  Joseph  Terminal  R.  Co. 
203  Mo.  381,  101  6.  W.  641;  Maier  v. 
Brock,  222  Mo.  74,  133  Am.  St.  Rep.  613, 
120  S.  W.  1167,  17  Ann.  Cas.  673;  Hunter 
v.  Hunter,  111  Cal.  261,  31  L.R.A.  411,  62 
Am.  St.  Rep.  180,  43  Pac.  766;  Schuchart 
V.  Schuchart,  61  Kan.  697,  60  L.RJ^.  180, 
v.  Mclntire,  119  Ind.  574,  12  Am.  St.  Rep. 
78  Am.  St.  Rep.  342,  60  Pac.  311;  Boulden 
458,  21  N.  E.  446;  Hadley  v.  Rash,  21 
Mont.  170,  69  Am.  St.  Rep.  649,  61  Pac. 
312;  Coal  Run  Coal  Co.  v.  Jones,  127  111. 
379,  8  N.  E.  865;  Blanchard  v.  Lambert,  43 
Iowa,  228,  22  Am.  Rep.  246;  Hynes  v. 
McDermott,  91  N.  Y.  459,  43  Am.  Rep.  677; 
Wingo  V.  Rudder,  —  Tex.  Civ.  App.  — ,  120 
S.  W.   1073. 

The  Kansas  statutes  of  descent,  in  force 
at  the  time  of  Wea's  death,  must  be  looked 
to,  to  determine  who  were  his  heirs. 

Jones  v.  Dexter,  8  Fla.  276;  Culver  v. 
People,  361  111.  97,  43  N.  E.  812;  Snell  v. 
Chicago,  133  lU.  413,  8  L.R.A.  868,  24  N. 
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E.  502;  Harrii  t.  White,  81  N.  Y.  632; 
Kugler'B  Appeal,  55  Pa.  123;  Wood's  Ap- 
peal, 18  Pa.  478;  26  Am.  &  Eng.  Enc.  Law, 
2d  ed.  714;  Gaston  v.  Lamkin,  115  Mo.  20, 
21  S.  W.  1100;  St.  Louis  v.  R.  J.  Gunning 
Co.  138  Mo.  347,  39  S.  W.  788. 

If  the  court  should  look  to  the  statutes 
of  descents  of  the  state  of  Kansas,  as  they 
existed  at  the  time  the  act  of  Congress  was 
passed,  to  ascertain  the  heirs  of  William 
Wea,  the  plaintiff  cannot  inherit. 

Russell  V.  Hallett,  23  Kan.  276;  Mc- 
Menomy  v.  McMenomy,  22  Iowa,  148;  Jour- 
nell  V.  Leighton,  49  Iowa,  601;  I^eonard  v. 
Lining,  67  Iowa,  648,  11  N.  W.  623. 

Defendants'  possession  ia  sufficient  to  de- 
feat this  action,  aa  plaintiff  in  error  has 
shown  no  title  in  herself. 

Mooney  v.  Olsen,  21  Kan.  691;  O'Brien  v. 
Wetherell,  14  Kan.  622;  Harland  v.  East- 
man, —  111.  — ,  7  N.  E.  59;  Covert  v.  Mor- 
rison, 49  Mich.  133,  13  N.  W.  390;  Clayton 
V.  School  Dist.  20  Kan.  260. 

Robertson,  C,  filed  the  following  opin- 
ion: 

Plaintiff  in  error,  for  a  recovery  in  this 
case,  depends  upon  three  primary  proposi- 
tions of  law,  viz,: 

First.  Did  Congress,  by  its  legislation, 
in  case  of  a  separation  not  followed  by 
divorce,  give  to  that  separation,  in  deter- 
mining heirship  and  successors  to  allotted 
lands  in  the  Peoria  Reservation,  the  force 
and  effect  of  a  divorce  as  commonly  under- 
stood by  the  term? 

Second.  If  such  waa  the  case,  and  the 
parties  by  separation  by  mutual  agreement 
could  dissolve  the  marriage  status,  did  Con- 
gress even  intend,  by  adopting  the  Kansas 
law,  to  provide  that  heirship  should  be 
traced  through  the  nearest  dead  relative? 

Third.  Could  the  person  not  connecting 
himself  by  descent  with  the  allottee  of  the 
land,  in  view  of  the  iact  that  by  law  it 
was  inalienable  for  twenty- five  years  from 
date  of  patent,  defend  an  action  by  anyone, 
however  remotely  connected  with  the  allot- 
tee as  heir,  under  the  rule  that  the  plain- 
tiff was  recovering  upon  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his 
adversary's  title? 

It  is  admitted  by  counsel  for  plaintiff 
in  error  that  the  marriage  between  William 
Wea  and  Mary  Buck  was  valid,  and  that 
the  subsequent  relation  of  Mary  to  Frank 
Buck  was  a  legal  marriage,  unless  her  prior 
relations  to  William  Wea  prevented.  In 
other  words,  the  contention  is  made  that 
the  separation  of  Mary  from  William  Wea 
was  not  such  a  "going  apart"  as  amounted 
to  a  divorce,  and  that  the  subsequent  "go- 
ing together"  or  marriage  of  Mary  and 
Frank  Buck  was  therefore  bigamous  and 
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illegal,  and  the  issue  of  said  last-named 
union  were  illegitimate,  and  could  not  in- 
herit the  land  in  controversy,  but  that  Mary 
as  the  undivorced  wife  of  William,  and  the 
mother  of  the  deceased  child,  was,  in  fact, 
the  only  heir  of  the  said  William  Wea. 
This  necessitates  an  investigation  of  the 
validity  of  divorces  under  Indian  custom. 
It  being  conceded  that  such  marriages  are 
valid,  we  will  therefore  give  that  phase 
of  the  case  no  further  consideration.  In 
Wall  V.  Williamson,  8  Ala.  48,  it  is  said 
by  the  court  in  discussing  this  proposition: 
"By  that  law,  it  appears  the  husband  may 
at  pleasure  dissolve  the  relation.  His 
abandonment  is  evidence  that  he  has  done 
so.  We  conceive  the  same  effect  must  be 
given  to  this  act  as  would  be  given  to  a 
lawful  decree  in  a  civilized  community  dis- 
solving the  marriage.  However  strange  it 
may  appear  at  this  day  that  a  marriage 
may  thus  easily  be  dissolved,  the  Choctaws 
are  scarcely  worse  than  the  Romans,  who 
permitted  a  husband  to  dismiss  his  wife 
for  the  most  frivolous  causes.  Story.  Confi. 
L.  169."  While  in  Wall  v.  Williams,  11 
Ala.  826,  the  court  says:  "Marria;^ 
among  the  Indian  tribes  must  be  regarded 
as  taking  place  in  a  state  of  nature,  and 
if,  according  to  the  usages  and  customs  of 
the  particular  tribe,  the  parties  are  author- 
ized to  dissolve  it  at  pleasure,  the  right 
of  dissolution  will  be  considered  a  term  of 
the  contract.  Either  party  may  take  ad- 
vantage of  this  term."  In  Johnson  v. 
Johnson,  30  Mo.  72,  77  Am.  Dec.  598,  the 
court  says:  "It  is  plain  that  among  the 
savage  tribes  of  this  continent  marriage 
is  merely  a  natural  contract,  and  that 
neither  law,  custom,  or  religion  has  afllxed 
to  it  any  conditions  or  limitations  or  forma 
other  than  what  nature  has  itself  pre- 
scribed. It  can  hardly  be  said  that  the 
power  of  divorce  in  one  or  both  of  the 
parties  ...  is  inconsistent  with  the 
law  of  nature.  The  fact,  as  we  have  seen, 
is  otherwise."  In  Smith  v.  Brown,  8  Kan. 
608,  it  is  said:  "The  custom  governing 
the  marriage  contract  among  the  Kansas 
Nation  of  Indians  is  this:  The  man  picks 
out  the  Indian  woman  he  wants  to  marry! 
and  generally  gets  three  or  four  of  the 
bravest  men  of  the  nation  to  go  and  ask 
the  mother  and  father  of  the  girl  for  her 
for  the  man,  and  if  the  parents  consent 
to  the  marriage,  they  dress  the  girl  and 
take  her  to  the  lodge  of  the  bridegroom, 
and  present  her  to  him.  And  sometimes  he 
gives  in  return  for  her  horses,  blankets, 
and  other  presents,  and  the  parties  promise 
each  other  to  be  man  and  wife,  and  some- 
times a  feast  and  dance  is  had,  and  that 
closes  the  marriage  ceremony.  There  is  no 
priest  or  other  person  who  performs  any 
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ceremony  at  the  marriage.  When  the  par- 
ties agree  with  each  other  to  live  together 
as  man  and  wife,  and  do  so  live  together, 
then  they  are  man  and  wife,  according  to 
the  Indian  custom,  so  long  as  they  so  live 
together.  When  a  man  and  wife  get  tired 
living  together,  and  wish  to  separate  and 
leave  each  other,  then  all  they  have  to  do 
to  cease  to  be  man  and  wife  under  the 
Indian  custom  is  to  separate  and  throw  ofT 
or  abandon  each  other,  and  quit  living ! 
together  and  go  apart.  Then  they  are  no 
longer  husband  and  wife  according  to  the 
Indian  custom:  and  then,  after  such  sep- 
aration, there  is  no  Indian  custom  that 
prevents  either  or  both  of  the  parties  from 
marrying  again  whom  they  please."  Our 
cwn  supreme  court  in  Cyr  v.  Walker,  29 
Okla.  289,  36  L.R.A.(N.S.)  796,  116  Pac. 
034,  speaking  through  Hayes,  J.,  has  said: 
'There  is  evidence  tending  to  establish,  and 
the  jury,  under  the  instructions  of  the  court, 
by  their  general  verdict,  has  found,  that 
at  the  time  it  is  claimed  Delonias  was 
divorced  from  plaintiff  in  error,  there  ex- 
isted among  the  tribe  of  Indians  of  which 
he  was  a  member  a  custom  regulating  mar- 
riage which  rendered  any  formal  contract 
or  ceremony  unessential  to  the  formation  of 
the  marriage  relation.  Mere  meeting  and 
cohabitation  as  husband  and  wife  consti- 
tuted a  marriage,  and  the  dissolution  of 
such  marriage  was  effected  by  separation 
of  the  parties  with  the  intention  of  no 
longer  living  together  as  husband  and  wife, 
which  separation,  by  mutual  consent  or  by 
abandonment  by  one  or  the  other,  was  equiv- 
alent to  an  absolute  divorce,  and  the  par- 
ties thereafter  were  free  to  form  other 
marital  alliances.  .  .  .  The  courts  of 
the  American  Union  have,  from  an  early 
time,  recognized  the  validity  of  marriages 
contracted  between  the  members  of  any  In- 
dian tribe  in  accordance  with  the  laws  and 
customs  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the 
time  of  the  marriage,  and  there  was  no 
Federal  statute  rendering  the  tribal  cus- 
toms or  laws  invalid  (Morgan  v.  McGhee, 
5  Humph.  13;  Earl  v.  Godley  (Earl  v. 
Wilson)  42  Minn.  361,  7  L.R.A.  126,  18 
Am.  St.  Rep.  517,  44  N.  W.  254);  and 
such  marriages  between  a  member  of  an 
Indian  tribe  and  a  white  person  not  a 
member  of  such  tribe  have  been  held  and 
regarded  as  valid,  the  same  as  such  mar- 
riages between  members  of  the  tribe.  Mor- 
gan V.  McGhee;  Wall  v.  Williamson;  and 
Wall  V.  Williams,  and  Johnson  v.  Johnson, — 
supra;  La  Riviere  v.  La  Riviere,  77  Mo. 
512.  And  the  same  effect  is  given  to  the 
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dissolution  of  the  marriages  under  the  cus- 
toms of  the  tribe  as  is  given  to  the  marriage 
relation  itself.  Wall  v.  W^illiamson  and 
Wall  V.  Williams,  supra.  So  long  as  In- 
dians live  together  under  the  tribal  rela- 
tion and  tribal  government,  they  are  subject 
only  to  the  jurisdiction  of  Congress.  The 
civil  laws  of  the  state  do  not  extend  to 
them.  As  long  as  they  live  in  their  tribal 
relations,  they  have  been  regarded  by  the 
government  and  by  the  courts  as  depend- 
ent governments,  subject  to  the  will  of 
Congress  and  under  the  laws  of  the  United 
States.  They  have  been  uniformly  recog- 
nized as  capable  of  regulating  and  manag- 
ing their  own  tribal  affairs,  including  their 
domestic  relations;  and  domestic  relations 
formed  under  their  customs  and  laws  have 
been  treated  by  the  courts  as  valid.  Ko- 
bogum  V.  Jackson  Iron  Co.  76  Mich.  498, 
43  N.  W.  602 ;  Boyer  v.  Dively,  58  Mo.  510." 

It  might  be  well  to  say  in  passing  that 
such  a  marriage  as  the  one  under  discussion 
was  not  a  common- law  marriage,  but  a 
legal  marriage  according  to  the  customs  of 
the  Indians,  which  customs  are  the  laws 
recognized  by  Congress  concerning  and  reg- 
ulating their  domestic  relations.  Under  the 
facts  as  disclosed  by  the  record  and  the 
law  as  above  enunciated,  there  can  be  no 
question  but  that  William  Wea  and  his 
wife  Mary  were  regularly  divorced  long 
prior  to  her  marriage  with  Frank  Buck, 
and  that  her  marriage  with  Buck  was  valid 
and  their  offspring  legitimate.  This  phase 
of  the  case  being  thus  disposed  of,  let  us 
see  what  law  of  descent  and  distribution 
governed  the  estate  in  this  case. 

The  allotment  of  the  land  in  controversy 
to  William  Wea  was  made  by  virtue  of 
an  act  of  Congress  approved  March  2,  1880 
(act  March  2,  1880,  chap.  422,  25  Stat,  at 
L.  1013),  which  act  referred  to  act  Feb. 
8,  1887  (act  Feb.  8,  1887,  chap.  110,  24 
Stat,  at  L.  388),  and  made  the  same  ap- 
plicable to  the  tribe  of  Indians  to  which 
William  Wea  belonged;  §  5  thereof  being 
as  follows:  "Provided,  that  the  law  of 
descent  and  partition  in  force  in  the  state 
or  territory  where  such  lands  are  situate 
shall  apply  thereto  after  patents  therefor 
have  been  executed  and  delivered,  except 
as  herein  otherwise  provided,  and  the  laws 
of  the  state  of  Kansas  regulating  the  de- 
scent and  partition  of  real  estate  shall,  so 
far  as  practicable,  apply  to  all  lands  in  the 
Indian  territory  which  may  be  allotted  in 
severalty  under  the  provisions  of  this  act." 

The  law  of  Kansas  referred  to  in  the 
above  is  as  follows: 

"Sec.   1.     After   allowing  to  the  widow 
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and  children  of  any  deceased  intestate  of 
this  state,  the  homestead  provided  in  the 
next  section  of  this  act,  and  the  personal 
property  and  other  allowances  provided  by 
law  respecting  executors  and  administra- 
tors and  the  settlement  of  the  estates  of 
deceased  persons,  the  remainder  of  the  real 
estate  and  personal  effects  of  the  intestate 
not  necessary  for  the  payment  of  debts  shall 
be  distributed  as  hereinafter  provided." 

"Sec.  18.  Subject  to  the  rights  and 
charges  hereinbefore  contemplated,  the  re- 
maining estate  of  which  the  decedent  dies 
seised  shall,  in  the  absence  of  other  ar- 
rangements by  will,  descend  in  equal  shares 
to  his  children. 

"Sec.  19.  If  any  one  of  his  children  be 
dead,  the  heirs  of  such  child  shall  inherit 
his  share,  in  accordance  with  the  rules  here- 
in prescribed,  in  the  same  manner  as  though 
such  child  had  outlived  his  parent. 

"Sec.  20.  If  the  intestate  leave  no  issue, 
the  whole  of  his  estate  shall  go  to  his  wife; 
and  if  he  leave  no  wife  nor  issue,  the  whole 
of  his  estate  shall  go  to  his  parents. 

"Sec.  21.  If  one  of  his  parents  be  dead, 
the  whole  of  the  estate  shall  go  to  the 
surviving  parent;  and  if  both  parents  be 
dead,  it  shall  be  disposed  of  in  the  same 
manner  as  if  they,  or  either  of  them,  had 
outlived  the  intestate  and  died  in  the  pos- 
session and  ownership  of  the  portion  thus 
falling  to  their  share  or  to  either  of  them, 
and  so  on  through  ascending  ancestors  and 
their  issue."  (Comp.  Laws  1885,  §§  2239, 
2266-2259.) 

Sections  20  and  21  of  the  above  statute 
dispose  of  this  case.  PUnintiff,  as  has  been 
seen,  was  not  the  widow  of  Wea  and  there- 
fore cannot  inherit  through  the  dead  child, 
and  as  a  matter  of  law  has  absolutely  no 
title  whatever  to  the  land  in  controversy. 
The  title  to  this  land  was  cast  by  the  law 
of  descent  and  diatribution  of  the  laws  of 
the  state  of  Kansas  in  force  at  the  time 
of  the  death  of  William  Wea.  It  is  unnec- 
essary to  pursue  the  subject  further.  Other 
questions  are  raised,  but  under  the  above 
conclusions  it  becomes  unnecessary  to  give 
them  further  consideration.  Plaintiff  to 
recover  at  all  must  do  so  on  the  strength 
of  her  own  title.  It  has  been  seen  that  she 
has  none,  and  it  is  therefore  a  matter  of 
no  concern  to  her  how  weak  the  title  of  de- 
fendants may  be. 

There  being  no  error  in  the  record,  the 
judgment  of  the  District  Court  of  Ottawa 
county  should  be  affirmed. 

Per  Cnrfam: 

Adopted    in    whole. 
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J.  B.  ROLATER,  Plff.  in  Err., 

V. 

MATTIE  INEZ  STRAIN. 

(89  OkU.  672,  137  Pac.  96.) 

Aasanlt  ^  8iirgi<»l  operation. 

1.  In  a  civil  action  by  a  patient  against 
a  surgeon  for  assault  and  battery,  it  is  not 
necessary  to  show  that  the  surgeon  intended, 
by  the  act  complained  of,  to  injure  the 
patient.  It  is  sufficient  if  it  appears  that 
the  act  was  wrongful  and  unlawful. 

Same  ^  absence  of  consent  ^  effect. 

2.  Consent  of  the  patient,  either  expressed 
or  implied,  is  necessary  to  authorize  a 
physician  to  perform  a  surgical  operation 
upon  the  body  of  the  patient.  An  operation 
without  such  consent  is  wrongful  and  unlaw- 
ful, and  renders  the  surgeon  liable  in  dam- 
ages. Consent  may  be  implied  from  circum- 
stances. 

Same  «-  unauthorlied  operation  —  lia- 
bility. 

3.  The  plaintiff  in  error  advised  an  opera- 
tion upon  the  great  toe  of  the  defendant 
in  error's  right  foot.  She  consented  to  the 
operation  upon  the  express  agreement  that 
no  bones  should  be  removed.  She  was 
placed  under  an  anesthetic,  and  the  opera- 
tion performed,  and  in  performing  the 
operation  a  sesamoid  bone  was  removed. 
Contending  that  she  did  not  consent  to  the 
removal  of  this  sesamoid  bone,  and  that 
its  removal  was  wrongful  and  unlawful,  and 
that  her  foot  was  permanently  injured  by 
reason  of  the  removal  of  this  bone,  she 
brought  this  action  for  assault  and  battery. 
It  is  held: 

(a)  That  the  plaintiff  in  error  had  no 
authority  to  remove  a  sesamoid  bone  from 
the  defendant  in  error's  foot  without  her 
consent,  either  expressed  or  implied. 

(b)  That  she  did  not  expressly  consent, 
and  whether  or  not  her  consent  was  implie,! 
from  the  circumstances  was  a  question  for 
the  jury  to  determine  under  all  the  evi- 
dence. 

(c)  That,  if  the  defendant  in  error  did 
not  consent,  the  removal  of  this  sesamoid 
bone  from  her  foot  was  wrongful  and  un- 
lawful, and  constitutes  in  law  a  trespat^s 
upon  her  person,  and  a  technical  assault 
and  battery. 

(November  11,  1913.) 

Headnotes  by  Galbraith,  C. 

Note,  ^  Liahility  of  surgeon  perfomiino 
surgical  operatttm  vHUiout  consent. 

Earlier  cases  covering  this  question  will 
be  found  in  notes  to  Mohr  v.  Williams,  1 
L.R.A.(N.S.)  4.39.  and  to  Pratt  v.  Davis, 
7  L.R.A.(N.S.)  609. 

As  to  liability  for  performincr  surgical 
operation   on   minor  without  parent's  con- 
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Ij'RROR  to  the  District  Court  for  Okla- 
^  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  assault  in  the  perform- 
ance of  an  unauthorized  surgical  operation. 
Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Flynn,  Chambers,  Lowe,  & 
Rlcfaardson  for  plaintiff  in  error. 

Messrs.  E.  G.  McAdams  and  A.  F.  Moss 
for  defendant  in  error. 

Galbralth,  C.  filed  the  following  opinion : 
This  is  an  appeal  from  a  judgment  of  the 
district  court  of  CHclahoma  county,  rendered 
upon  the  verdict  of  a  jury  in  favor  of  the  de- 
fendant in  error  and  against  the  plaintiff  in 
error,  for  $1,000,  in  an  action  for  trespass 
to  the  person. 

The  plaintiff  in  error  is  a  physician  and 
surgeon  in  Oklahoma  City,  and,  a^  the  time 
of  the  wrong  charged,  owned  and  was  con- 
ducting a  sanitariiun  at  Fourth  and  Stiles 
streets.  The  defendant  in  error,  a  young 
lady,  was  in  the  employ  of  the  Pioneer  Tele- 
phone k  Telegraph  Company,  and  on  Feb- 
ruary 7,  1908,  when  passing  from  the  build- 
ing of  the  company  where  she  was  employed, 
stepped  upon  a  nail  which  penetrated  the 
great  toe  of  her  right  foot.  Inflammation  set 
in,  and  the  wound  not  having  healed,  some 
sixty  days  after  the  injury,  the  Pioneer  Tele- 
phone k  Telegraph  Company  caused  the 
plaintiff  in  error  to  make  an  examination  of 
the  injured  foot.  He  advised  that  an  opera- 
tion was  necessary  to  effect  a  cure,  and  that 
the  operation  should  be  made  by  making  an 
incision  in  the  foot  or  toe  so  as  to  drain  the 


joint  and  remove  any  foreign  matter  l^at 
might  be  found  therein.  It  was  agreed  that 
the  operation  might  be  made,  and  the  defend- 
ant in  error  was  removed  to  the  hospital  of 
the  plaintiff  in  error,  an  anesthetic  adminis- 
tered, and  the  operation  performed.  In  per- 
forming the  operation  a  sesamoid  bone  was 
removed.  The  cause  of  action  is  based  on 
the  removal  of  this  sesamoid  bone.  It  is  not 
claimed  thtft  the  operation  was  unskilfully 
performed,  but  that  the  plaintiff  in  error  had 
agreed  before  the  operation  that  he  would 
not  remove  any  bones  from  the  foot,  and 
that  the  removal  of  this  sesamoid  bone  was 
without  the  authority  or  consent  of  the 
patient,  and  constituted  a  trespass  upon  her 
person,  and  a  technical  assault  and  battery. 
The  petition,  so  far  as  material,  averred 
that  the  defendant  in  error  consented  to  the 
operation  upon  the  express  condition  that  no 
bone  should  be  removed  from  her  foot,  and 
that  the  removal  of  this  sesamoid  bone  was 
without  her  consent,  or  the  consent  of  any- 
one authorized  to  act  for  her,  and  was 
wrongful,  and  that  the  foot  had  been  perma- 
nently injured,  and  that  she  had  suffered 
great  pain  and  distress  of  both  body  and 
mind  by  reason  thereof.  The  plaintiff  in 
error  interposed  a  general  denial,  and  during 
the  course  of  the  trial,  by  consent  of  the 
court,  amended  his  answer,  setting  out  "that 
he  was  employed  as  her  physician  to  drain 
the  first  joint  of  tlie  large  toe  on  the  right 
foot;  that  at  the  time  the  said  joint  was  in- 
fected, and  it  was  necessary  that  the  same 
be  drained;  that,  in  compliance  with  said 
employment,  he  made  an  incision  into  said 
toe;  that,  before  reaching  the  joint  so  as  to 
drain  the  same,  he  found  it  covered  with  a 


sent,  see  note  to  Luka  v.  Lowrie,  41  L.RJ^. 
(N.S.)  290. 

RoLATEB  y.  Strain,  in  holding  that  a 
surgeon  who  performs  a  surgical  opera- 
tion without  his  patient's  consent  is  liable 
in  damages,  has  the  support  of  the  earlier 
cases. 

Since  the  earlier  notes  but  few  reported 
cases  asid%  from  Rolateb  v.  Stbain  have 
been  found  where  an  action  for  damages 
against  a  surgeon  was  based,  in  whole  or 
in  part,  on  the  fact  that  a  surgical  opera- 
tion was  performed  on  the  patient  without 
the  latter's  consent,  and  these  are,  in  the 
main,  unsatisfactory  as  precedents. 

In  Robinson  v.  Crotwell,  175  Ala.  194, 
.57  So.  23,  2  N.  C.  C.  A.  386,  it  was  said 
that  for  a  surgeon,  without  the  patient's 
consent,  to  perform  any  other  operation 
than  ^at  tfgreed  upon,  would  be  indefen- 
sible; citing  Mohr  v.  Williams  and  note; 
but  the  court  stated  that  in  the  case  at  bar 
the  contention  that  the  operation  was  per- 
formed without  plaintiff's  consent  was  not 
supported  by  evidence. 

In  Van  Meter  v.  Crews,  149  Ky.  335, 
148  S.  W.  40,  holding  that  an  allegation 
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that  an  operation  was  performed  without 
plaintiff's  consent  might  be  united  with 
an  allegation  that  it  was  perform :?d  un- 
skilfully, the  court  said  that  if  the  surgeon 
operated  without  the  patient's  consent,  it 
was  a  breach  of  his  duty  to  the  patient. 

In  Edwards  v.  Roberts,  12  Ga.  App.  140, 
76  S.  E.  1054,  it  was  held  that  under  the 
Code  section  that  "  'a  person  professing  to 
practice  surgery  .  .  ,  must  bring  to 
the  exercise  of  his  profession  a  reasonable 
degree  of  care  and  skill,'  and  that  'an}' 
injury  resulting  from  a  want  of  such  care 
and  skill  will  be  a  tort  for  which  a  re- 
covery may  be  had,' "  a  petition  in  the 
suit  of  a  woman  against  a  physician  and 
surgeon  to  recover  damages  for  alleged 
malpractice  was  not  subject  to  demurrer, 
the  petition  alleging  in  substance  that  de- 
fendant had  made  an  unskilful  and  im- 
proper diagnosis  of  her  physical  condition, 
and  that,  following  this  incorrect  diagnosis, 
he  removed  her  left  ovary,  although  it 
was  not  diseased,  and  this  removal  in 
whole  or  in  part  was  unnecessary,  and 
against  her  expressed  desire.  J.  H.  B. 
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sesamoid  bone  which  rendered  it  impossible 
to  drain  the  joint  without  the  removal  of 
said  sesamoid  bone;  that  the  said  sesamoid 
bone  was  in  an  unusual  place  and  its  pres- 
ence could  not  be  ascertained  by  an  exami- 
nation;  that,  had  said  sesamoid  bone  not 
been  removed  and  the  joint  properly  drained, 
serious  results  would  have  followed;  that 
the  removal  was  necessary  to  effect  a  cure; 
that  said  sesamoid  bone  is  not  considered 
one  of  the  bones  of  the  human  anatomy,  and 
was  not  within  the  contemplation  of  the 
parties  at  the  time  said  defendant  consented 
to  the  operation."  To  this  amended  answer 
a  general  denial  was  filed. 

It  is  not  denied  that  this  bone  was  re- 
moved, and  it  is  not  contended  that  the  de- 
fendant in  error  consented  to  its  removal. 
The  plaintiff  in  error  denies  that  he  under- 
took the  operation  with  the  understanding 
that  no  bones  were  to  be  removed,  but  the 
defendant  in  error  testifies  that  such  was 
the  agreement,  and  in  this  she  is  supported 
by  the  testimony  of  her  mother  and  a  sister. 
This  evidence  was  sufficient  to  take  this 
question  to  the  jury.  It  is  argued  by  the 
plaintiff  in  error  that,  even  if  the  contract 
was  made  as  contended,  the  sesamoid 
bone  was  not  within  the  contemplation  of 
the  parties,  and  that  its  removal,  under  the 
circumstances  disclosed  by  the  evidence,  was 
not  a  violation  of  the  terms  of  the  agree- 
ment, and  that  the  jury  should  have  been 
instructed  to  bring  in  a  verdict  for  the 
plaintiff  in  error. 

This  case  presents  questions  that  are  new, 
if  not  novel,  not  only  in  this  jurisdiction, 
but  there  are  few  cases  to  be  found  any- 
where on  the  questions  presented  here. 

In  discussing  the  ca^e  of  Pratt  v.  Davis, 
from  the  Court  of  Appeals  of  IHinois,  it  was 
said  in  118  111.  App.  166:  "Under  a  free  gov- 
ernment at  least,  the  free  citizen's  first  and 
greatest  right,  which  underlies  all  others, — 
the  right  to  the  inviolability  of  his  person, 
in  other  words,  his  right  to  himself, — is  the 
subject  of  universal  acquiescence;  and  this 
right  necessarily  forbids  a  physician  or  sur- 
geon, however  skilful  or  eminent,  who  has 
been  asked  to  examine,  diagnose,  advise,  and 
prescribe  (which  are  at  least  necessary  first 
steps  in  treatment  and  care),  to  violate 
without  permission  the  bodily  integrity  of 
his  patient  by  a  major  or  capital  opera- 
tion, placing  him  under  anesthetics  for  that 
purpose,  and  operating  on  him  without  his 
consent  or  knowledge." 

In  Mohr  v.  Williams,  95  Minn.  261,  1 
L.R.A.(N.S.)  439,  111  Am.  St.  Rep.  462,  104 
N.  W.  12,  6  Ann.  Cas.  303,  involving  the 
same  principle  as  the  case  at  bar,  concerning 
the  right  to  make  this  kind  of  contract,  the 
court,  after  quoting  from  1  Kinkead,  Torts, 
§  376, — "The  patient  must  be  the  final  arbi- 
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U'T  as  to  whether  he  shall  take  his  chances 
with  the  operation,  or  take  his  chances  of 
living  without  it.  Such  is  the  natural  right 
of  the  individual,  which  the  law  recognises 
as  a  legal  right.  Consent,  therefore,  of  an 
individual,  must  be  either  expressly  or  im- 
pliedly given  before  a  surgeon  may  have  the 
right  to  operate," — said:  "There  is  logic  in 
the  principle  thus  stated,  for,  in  all  oiher 
trades,  professions,  or  occupations,  contracts 
are  entered  into  by  the  mutual  agreement  of 
the  interested  parties,  and  are  required  to  be 
performed  in  accordance  with  their  letter 
and  spirit.  No  reason  occurs  to  use  why  the 
same  rule  should  not  apply  between  phy- 
sician and  patient.  If  the  physician  advises 
his  patient  to  submit  to  a  particular  opera- 
tion, and  the  patient  weighs  the  dangers  and 
risks  incident  to  its  performance,  and  finally 
consents,  he  thereby,  in  effect,  enters  into 
a  contract  authorizing  his  physician  to  oper- 
ate to  the  extent  of  the  consent  given,  but  no 
further." 

An  attempt  is  made  in  the  brief  to  dis- 
tinguish Mohr  y.  Williams  from  the  case  at 
bar,  inasmuch  as  in  that  case  tlie  patient 
consented  to  an  operation  on  the  left  ear, 
and  it  was  performed  on  the  right  ear,  while 
in  this,  the  consent  was  to  the  operation  up- 
on the  right  foot,  where  it  was  performed. 
However,  the  operation  was  not  performed 
in  the  manner  agreed  upon  and  in  the  man- 
ner consented  to  by  the  patient,  and,  as  a 
matter  of  fact,  the  actual  operation  per- 
formed was  without  her  consent.  There  can 
be  no  real  distinction  between  the  cases  in 
principle.  The  same  rule  of  law  is  appli- 
cable to  each.  It  follows  from  this  author- 
ity and  upon  reason  and  principle  that  if  the 
contract  was  made  between  the  patient  and 
surgeon,  that  the  patient  had  the  right  to 
insist  upon  a  strict  performance  of  it,  that 
the  removal  of  the  sesamoid  bone  by  the  sur- 
geon "was  without  the  consent  of  the  patient, 
and  was  therefore  unlawful  and  wrongful, 
and  constituted  a  trespass  upon  her  person. 

It  is  argued  with  earnestness  that  the 
sesamoid  bone  is  not  one  of  the  bones  of  the 
human  anatomy,  inasmuch  as  the  recognized 
authorities  on  anatomy,  in  naming  and  num- 
bering the  bones  of  the  human  body,  do  not 
include  the  sesamoid  bone,  and  therefore  the 
sesamoid  bone  was  not  within  the  contempla- 
tion \>f  the  parties  at  the  time  of  making 
the  agreement,  and  that  its  removal  would 
not  be  a  violation  of  the  terms  of  the  agree- 
ment, in  any  event.  This  argument  over- 
looks the  pertinent  facts  that  it  does  not  ap- 
pear from  the  record  that  the  defendant  in 
error  was  conversant  with  anatomy  or  knew 
the  names  of  the  bones  in  her  foot,  and  that 
it  does  appear  that  she  knew  there  were 
bones  there,  and  that  she  wanted  to  retain 
all  of  them,  and  was  not  willing  that  any  of 
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theni,  whatever  its  name,  should  be  removed, 
and  that  she  consented  to  the  operation  upon 
the  express  condition  that  no  bones  should 
be  removed.  The  expert  witnesses  all  agreed 
that  the  sesamoid  bone  was  a  bone,  and  was 
found  in  the  human  foot,  but  that  its  exact 
location  varied  in  different  persons.  We 
cannot  say,  as  a  matter  of  law,  that  the 
sesamoid  bone  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  consent  was 
given  to  the  operation.  This  question  was 
properly  submitted  to  the  jury  for  deter- 
mination. 

Again,  it  is  contended  by  the  plaintiff  in 
error,  even  if  the  contract  was  made,  that 
the  removal  of  the  bone,  under  the  circum- 
stances, was  not  a  violation  of  it,  since  the 
facts  show  this  to  be  an  emergency  case,  as 
this  bone  was  found  in  an  unusual  place, 
and  was  unexpected,  and  when  it  was  dis- 
covered, the  patient  being  under  the  influ- 
ence of  the  anesthetic,  it  was  unsafe  to  stop 
the  operation  at  that  time  and  allow  her  to 
come  out  from  under  the  influence  of  the 
anesthetic  so  as  to  have  obtained  her  con- 
sent to  its  removal,  and  that  he  was  justified 
under  the  circumstances  in  removing  the 
bone.  In  answer  to  this  argument,  the  su- 
preme court  of  Minnesota,  in  Mohr  v.  Wil- 
liams, supra,  said:  "The  medical  profession 
has  made  signal  progress  in  solving  the  prob- 
lems of  health  and  disease,  and  they  may 
justly  point  with  pride  to  the  advancements 
made  in  supplementing  nature  and  correcting 
deformities,  and  relieving  pain  and  suffering. 
The  physician  impliedly  contracts  that  he 
possesses,  and  will  exercise  in  the  treatment 
of  patients,  skill  and  learning,  and  that  he 
will  exercise  reasonable  care  and  exert  his 
best  judgment  to  bring  about  favorable  re- 
sults. The  methods  of  treatment  are  com- 
mitted almost  exclusively  to  his  judgment, 
but  we  are  aware  of  no  rule  or  principle  of 
law  which  would  extend  to  him  free  license 
respecting  surgical  operations.  Reasonable 
latitude  must,  however,  be  allowed  the  physi- 
cian in  a  particular  case;  and  we  would  not 
lay  down  any  rule  which  would  unreasonably 
interfere  with  the  exercise  of  his  discretion, 
or  prevent  him  from  taking  such  measures 
as  his  judgment  dictated  for  the  welfare  of 
the  patient  in  a  case  of  emergency.  If  a 
person  should  be  injured  to  the  extent  of 
rendering  him  unconscious,  and  his  injuries 
were  of  such  a  nature  as  to  require  prompt 
surgical  attention,  a  physician  called  to  at- 
tend him  would  be  justified  in  applying  such 
medical  or  surgical  treatment  as  might  rea- 
sonably be  necessary  for  the  preservation  of 
his  life  or  limb,  and  consent  on  the  part  of 
the  injured  person  would  be  implied.  And 
again,  if,  in  the  course  of  an  operation  to 
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which  the  patient  consented,  the  physician 
should  discover  conditions  not  anticipated 
before  the  operation  was  commenced,  and 
which,  if  not  removed,  would  endanger  the 
life  or  health  of  the  patient,  he  would, 
though  no  express  consent  was  obtained  or 
given,  be  justified  in  extending  the  operation 
to  remove  and  overcome  them." 

It  does  not  appear  from  the  record  that 
the  operation  in  this  case  was  of  such  a 
chai'acter  as  to  bring  it  within  the  rule  last 
above  named  by  the  supreme  court  of  Min- 
nesota. The  operation  itself  was  not  desig- 
nated by  any  of  the  expert  witnesses  as  a 
major  operation.  It  was  represented  by  the 
plaintiff  in  error  that  it  was  of  slight  conse- 
quence, and  that  it  would  not  be  necessary 
for  the  patient  to  remain  in  his  hospital  over 
twenty-four  or  forty-eight  hours  at  the  out- 
side, and  he  testified,  as  to  the  time  taken 
to  perform  the  operation,  that  "I  suppose 
the  time  I  occupied  in  doing  that  was  possi- 
bly fifteen  or  twenty  minutes,  the  actual 
work  that  completed  the  operation."  We 
would  not  hold  under  this  evidence,  as  a 
matter  of  law,  that  there  was  such  an  emer- 
gency existing  as  authorized  the  surgeon  to 
proceed  in  this  operation,  after  the  discovery 
of  this  bone  in  an  unusual  and  unexpected 
place,  or  to  remove  it  without  the  consent 
of  the  patient.  As  to  whether  or  not  such 
an  emergency  existed  was  a  question  of  fact 
under  the  evidence  for  the  jury.  If  the  jury 
found  that  the  necessity  which  authorized 
the  surgeon  to  proceed  to  remove  this  bone 
without  the  consent  did  not  exist,  then  his 
doing  so  was  wrongful  and  unlawful,  and  he 
is  liable  for  whatever  injury  resulted  to  the 
patient  from  such  unauthorized  act.  See 
also  Pratt  v.  Davis,  224  III.  300,  309,  310, 
7  L.R.A.(N.S.)  609,  79  N.  E.  662,  8  Ann. 
Cas.  197. 

The  civil  court  of  appeals  of  Texas,  in  an 
opinion  handed  down  May  28,  1913,  said, 
relative  to  the  rule  of  law  under  considera- 
tion: "The  law,  as  enunciated  l^  the  few 
courts  which  have  passed  thereon,  is  not  as 
clear  and  satisfactory  as  it  should  be  in 
cases  of  this  character,  but  it  seems  to  be 
reasonably  established  that  a  physician  is 
liable  for  operating  upon  a  patient  unless  he 
obtains  the  consent  of  the  patient,  if  com- 
petent, and  if  not,  of  someone  who,  under 
the  circumstances,  would  be  legally  author- 
ized to  give  the  requisite  consent.  Of  course, 
consent  may  be  presumed  from  circum- 
stances, without  direct  proof;  but  there 
must  be  consent  in  every  case,  except  in  an 
emergency  when  to  delay  to  obtain  consent 
would  endanger  the  life  or  health  of  the  pa- 
tient." Rish  worth  v.  Moss,  —  Tex.  Civ. 
App.  — ,  169  S.  W.  122.  at  124. 
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Again,  it  is  Contended  that  the  judgment 
cannot  be  sustained  for  any  more  tlian  nom- 
inal damages,  since  there  is  no  testimony 
that  any  actual  injury  resulted  to  the  de- 
fendant in  error  from  the  removal  of  this 
bone.  The  plaintiff  in  error  testified  that 
this  sesamoid  bone  was  wedged  in  the  joint, 
and  that  when  he  made  the  incision  and  dis- 
covered the  bone,  he  knew  it  would  be 
impossible  to  drain  the  joint  without  its 
removal,  and  it  was  necessary  to  drain  the 
joint  in  order  to  effect  a  cure;  and  "after  my 
incision  down  to  the  bone,  I  merely  took  a 
pair  of  scissors  and  cut  closely  around  the 
bone  and  removed  it  in  that  way."  All  the 
other  expert  witnesses  testified  that  in  all 
their  experience  they  had  never  found  a  sesa- 
moid bone  in  the  position  that  the  plaintiff 
in  error  testified  it  was  in  this  patient. 
However,  they  were  unanimous  in  their  opin- 
ion that  this  sesamoid  bone  did  not  serve 
any  useful  purpose  in  the  foot,  and  its  re- 
moval would  not  cause  injury.  As  we  under- 
stand, the  value  of  expert  testimony  and  the 
weight  of  it  depends  upon  the  experience  and 
ability  and  the  extent  of  the  witness's  op- 
portunity for  observing  the  result  of  similar 
cases  under  like  conditions.  Where  the  evi- 
dence shows,  as  in  this  case,  that  the  expert 
never  observed  a  similar  condition,  it  seems 
that  his  opinion  as  to  the  effect  of  removing 
the  bone,  in  the  case  at  bar,  might  have  had 
little  probative  force  with  the  jury.  In  any 
event,  the  jury  were  not  compelled  to  believe 
this  testimony.  Being  composed  of  men  of 
ordinary  intelligence,  they  may  have  con- 
sulted their  common  experience,  and  reached 
the  conclusion  that  every  bone  in  the  liuman 
body  serves  some  useful  purpose,  and  that 
the  sesamoid  bone  in  the  plaintiff's  foot 
served  a  purpose,  and  its  removal  might 
have  resulted  in  injury,  the  testimony  of 
the  experts  to  the  contrary  notwithstanding. 
There  was  testimony  that  the  foot  was  more 
or  less  deformed  since  the  operation,  that 
the  joint  was  stiff,  and  that  the  patient 
could  not  wear  a  snoe  for  a  long  time  there- 
after, and  that  she  had  suffered  almost 
constant  pain  in  the  Injured  foot  since  the 
operation.  From  the  evidence,  the  jury 
might  have  found  that  the  removal  of  this 
sesamoid  bone  was  in  a  measure  responsible 
for  these  unfavorable  conditions  (since  the 
operation ) .  The  following  excerpt  from  the 
decision  of  the  supreme  court  of  Alabama, 
in  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514, 
515/  30  Am.  St  Rep.  65,  9  So.  722,  724,  is 
pertinent  to  this  question:  "It  is  to  be 
assumed  that  every  physical  endowment, 
function,  and  capacity  is  of  importance  in 
the  life  of  every  man  and  woman,  and  that 
occasion  will  arise  for  the  exercise  of  each 
and  all  of  them.     And  to  that  extent  to 


which  any  function  is  destroyed,  or  its  ais- 
charge  rendered  painful  or  perilous  by  the 
wrongful  infliction  of  personal  injury,  is 
the  party  complaining  entitled  to  damages. 
We  can,  in  other  words,  conceive  of  no  phy- 
sical injury,  wrongfully  inflicted,  whether 
entailing  pain  only,  or  disfigurement,  or  in- 
capacity, relative  or  absolute,  to  perform 
any  of  the  functions  of  life,  which  may  not 
be  made  the  predicate  for  compensation  in 
damages."  Also  quoted  with  approval  in 
4  Sutherland  on  Damages,  §  1241. 

The  record  shows  that  the  foot  which  had 
been  operated  upon  was  exhibited  to  the 
jury  at  the  trial  in  the  court  below.  The 
plaintiff  in  error  testified  that  he  only  made 
one  incision  in  the  foot.  But  the  evidence 
produced  in  rebuttal  shows  that  there  were 
three  scars  on  the  foot,  as  exhibited  to  the 
jury;  one  made  by  the  nail  and  two  made 
by  incisions;  one  scar  on  the  side  of  the  foot 
and  two  on  the  bottom.  And  on  cross- 
examination  of  the  defendant  in  error,  it 
was  asked  when  she  first  discovered  these 
scars,  and  she  said  three  days  after  the 
operation,  and  that  she  asked  Dr.  Rolater 
what  he  made  that  cut  on  the  bottom  of  her 
foot  for,  and  he  replied,  "for  drainage.* 
This  testimony  was  not  denied,  and  these 
scars  were  physical  facts  which  were  exhib- 
ited to  the  jury,  and  they  might  have  raised 
a  question  in  the  minds  of  the  jury  as  to 
whether  the  sesamoid  bone  was  taken  from 
the  side  of  the  foot,  as  testified  to  by  plain- 
tiff in  error,  or  from  the  bottom  of  the  foot, 
where  the  experts  testified  this  bone  was 
usually  found.  The  amount  of  plaintiff's 
recovery,  if  she  is  entitled  to  recover  at  all, 
must  depend  upon  the  character  and  extent 
of  the  injury  inflicted  upon  her,  in  deter- 
mining which,  the  nature  of  the  malady  to 
be  healed,  and  the  beneficial  nature  of  the 
operation  should  be  taken  into  considera- 
tion, as  well  as  the  good  faith  of  the  defend- 
ant. Mohr  V.  Williams,  95  Minn.  261,  1 
L.R.A.{N.S.)  439,  111  Am.  St.  Rep.  462,  104 
N.  W.  12,  5  Ann.  Gas.  303. 

The  question  as  to  the  amount  of  the  re- 
covery, as  well  as  the  other  disputed  ques- 
tions of  fact  involved  under  the  issues  in 
the  case,  were  submitted  to  the  jury,  under 
instructions  as  to  the  law  that  have  not  been 
questioned.  The  amount  of  the  verdict  was 
reviewed  by  the  trial  court  in  passing  upon 
the  motion  for  a  new  trial.  The  amount  of 
the  judgment  does  not  impress  us  as  being 
in  any  sense  excessive,  and  we  find  no  good 
reason  for  disturbing  the  judgment  appealed 
from,  and  conclude  tha^  the  tame  ahoold  be 
affirmed. 

Per  Curiam: 

Adopted  in  whol«, 
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(DiYision  No.   2.) 

CITY  OF  SHAWNEE,  Plflf.  in  Err^ 

V. 

MAT  SEARS. 

(89  Okla.  789,  187  Pac.  107.) 

Highway  —  unsafe  electric  wiring  ~ 
liability  of  mnnicipality. 

1.  A  municipal  corporation  is  liable  for 
an  injoiT  caused  by  a  dangerous  obstruc- 
tion in  tne  street  which  results  from  a  dis- 
arranged or  defective  system  of  electrical 
wiring,  maintained  lawfully  in  the  streets 
by  others  than  the  municipal  corporation 
itself,  only  where  it  had,  or,  by  tne  exer- 
cise of  reasonable  care  would  have  obtained, 
notice  of  the  particular  defective  and  dan- 
gerous condition  which  produced  the  injury, 
with  reasonable  opportunity  to  remedy  the 
dangerous  eondition  before  the  injury  oc- 
carred. 

Same  >»  nuisance  ~  obstruction  of  walk* 

2.  A  municipal  corporation  is  not  re- 
quired to  inspect  the  wiring,  insulation,  ap- 
paratus, and  appliances  of  an  electric  light 
plant,  operating  in  the  city  under  a  fran- 
chise, to  discover  defects  therein.  If,  how- 
ever, a  municipality  permits  a  third  party 
to  maintain  in  the  streets  a  system  of  elec- 
trical wiring,  a  portion  of  which  extends 
into  a  sidewalk,  constituting  an  obstruction 
thereof,  and  which  creates  a  condition  so  in- 
herently dangerous  as  to  amount  to  a  nui- 
sance,—one  that  constitutes  a  peril  and 
menace  to  persons  using  the  streets, — and 
it  has  knowledge  of  such  condition,  and  of 
the  danger,  or  the  circumstances  are  such 
that  knowledge  will  be  implied,  then  it  may 
be  liable  to  a  J^rson  injured  because  of  such 
dangerous  obstruction. 

(November  25,  1918.  ) 

ERROR  to  the  District  0>urt  for  Potta- 
watomie County  to  review  a  judgment 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  caused 
by  an  electrically  charged  guy  rod  in  a 
street,  for  which  defendant  was  alleged  to 
be  responsible.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  P.  O.  Cassidy  and  W.  M.  X^- 
gart  for  plaintiff  in  error. 

Headnotes  by  Bbkwxb,  C. 

Note  Hie  duty  of  a  municipality  to 
inspect  wires  maintained  by  others  in  the 
street  is  discussed  in  a  note  to  Fox  v.  Man- 
chester, 2  L.R.A.(N.S.)  476,  and  since  that 
note  no  reported  case  aside  from  Shawneb 
V.  Skabs  has  beoi  found  which  considers 
that  question. 

Generally  as  to  liability  of  municipality 
for  injuries  resulting  from  electricity,  see 
Index  to  L.R.A.  Notes,  "Electricity,"  §  18. 
50  L.R^.(N.S.) 


Messrs.  J.  H.  Woods,  B.  O.  Stanard, 
J.  H.  Wahly  and  C.  H.  SnniB»  for  defend- 
ant in  error: 

A  city  should  be  held  to  account  where  it 
allows  a  company — or,  more  generally,  a 
set  of  promoters — ^to  construct  and  maintain 
on  its  streets  an  electrical  system  defectively 
and  improperly  constructed,  and,  as  such, 
dangerous  to  both  property  and  persons. 

Joyce,  Electric  Law,  p.  487;  Mooney  t. 
Luzerne,  186  Pa.  161,  40  L.RJl.  811,  40  Atl. 
311;  Schmidt  v.  Chicago,  107  111.  App.  64; 
McKeesport  v.  McKeesport  &  R.  Pass.  R.  Co. 
2  Pa.  Super.  Ct.  242;  Allentown  v.  Western 
U.  Teleg.  Co.  148  Pa.  117,  33  Am.  St.  Rep. 
820,  23  Atl.  1070;  Western  U.  Teleg.  (3o.  v. 
Philadelphia,  9  Sadler  (Pa.)  300,  12  Atl. 
144;  Nesbitt  v.  Greenville,  69  Miss.  22,  30 
Am.  St.  Rep.  521,  10  So.  452;  Larson  v. 
Grand  Forks,  3  Dak.  307,  19  N.  W.  414; 
Bieling  v.  Brooklyn,  120  N.  Y.  98,  24  N.  B. 
380;  Grove  v.  Ft.  Wayne,  46  Ind.  429,  15 
Am.  Rep.  262. 

There  is  no  rule  governing  the  time  that 
an  obstruction  must  exist  in  the  streets  of  a 
city  before  such  city  will  be  charged  with 
constructive  or  implied  notice,  and  such  no- 
tice may  be  inferred  from  all  the  fUcts  and 
circiunstances  surrounding  each  particular 
case,  and  is  a  question  of  fact,  to  be  decided 
by  the  jury  alone. 

Sheel  V.  Appleton,  49  Wis.  126,  6  N.  W. 
27;  Burns  v.  Emporia,  63  Kan.  285,  65  Pac. 
260,  10  Am.  Neg.  Rep.  47;  Parsons  v.  Man- 
chester, 67  N.  H.  163,  27  Atl.  88. 

Brewer,  C,  filed  the  following  opinion: 
May  Sears,  about  6  a.  m.,  May  1,  1904, 
who  was  at  the  time  about  twelve  years  of 
age,  slipped  and  fell  against  a  guy  rod 
erected  and  maintained  by  the  Shawnee 
Light  k  Power  Company,  a  corporation,  and 
was  severely  burned  by  reason  of  the  rod 
having  become  charged  the  night  preceding 
with  electricity.  She  sued  and  recovered  a 
judgment  against  the  light  company,  which, 
on  appeal,  was  sustained  by  this  court.  21 
Okla.  13,  96  Pac.  449.  The  light  company 
became  insolvent,  and  the  judgment  could 
not  be  collected,  and  this  present  suit  was 
brought  against  the  city  of  Shawnee  and  the 
Shawnee  Telephone  Company,  which  ap- 
pears to  have  been  also  using  the  poles  of  the 
light  company  for  some  of  its  wires.  At  the 
trial  the  plaintiff  abandoned  her  claim 
against  the  telephone  company,  and  pro* 
ceeded  to  recover  a  judgment  against  the 
city  of  Shawnee,  which  brings  error,  and  al- 
leges that  the  evidence  is  insufficient  to  sup- 
port the  verdict  and  judgment  against  it. 

The  suit  of  plaintiff  is  shown  by  the  plead- 
ing to  have  proceeded  upon  two  theories, 
upon  either  of  which  it  was  contended  that 
the  city  was  liable.     The  first  was,  briefly 
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stated,  that  the  city,  because  of  its  having 
granted  the  franchise  under  which  the  light 
company  erected  and  was  operating  its  plant, 
and  because  of  its  general  power  of  super- 
vision over  same,  etc.,  under  the  law,  was 
charged  with  the  duty  of  seeing  that  the 
light  company  constructed  and  maintained 
its  plant,  wires,  appliances  and  instrumen- 
talities at  all  times  in  a  safe  condition; 
that  its  obligation,  in  other  words,  to  the 
public,  of  vigilant  care  and  constant  inspec- 
tion of  these  instrumentalities,  was  the  same 
as  that  of  the  light  company  owning  and 
operating  the  plant.  The  second  theory  was 
that  the  city  had  constructive  notice  of  the 
deranged  condition  of  the  electrical  appli- 
ances; that  is^  that  the  dangerous  condition 
existed  sufficiently  long  that  the  city,  in  the 
proper  discharge  of  its  duty  to  keep  the 
public  ways  reasonably  safe,  ought  to  have 
discovered  and  remedied  the  same  in  time  to 
have  prevented  the  accident.  At  the  trial 
the  court  eliminated  the  first  theory  upon 
which  plaintiff  sought  to  charge  the  city,  in 
the  instructions  to  the  jury,  by  holding  that 
the  city  was  not  charged  with  the  duty  of 
inspection  of  the  appliances  of  the  light 
company,  and  that  before  a  recovery  could 
be  justified  it  must  be  shown  by  the  evidence 
that  the  city  had  actual  notice  of  the  de- 
ranged and  dangerous  condition  of  the  wires, 
in  time  to  have  prevented  the  injury,  or  that 
the  defect  existed  sufficiently  long  and  under 
such  circumstances  that  it  ought  to  have 
discovered  the  same  in  time  to  prevent  the 
injury,  and  therefore  it  might  be  liable  un- 
der the  doctrine  of  implied  or  constructive 
notice.  The  rule  in  this,  and  perhaps  a  ma- 
jority of  the  states,  and  in  the  Supreme 
Court  of  the  United  States,  relative  to  the 
liability  of  a  municipality  for  defects  in  the 
streets,  sidewalks,  etc.,  which  it  constructs 
and  is  under  the  primary  duty  to  maintain, 
is  not  involved  here,  except  in  a  general 
way;  nor  is  the  rule  announced  here  appli- 
cable where  the  municipality  owns,  con- 
structs, and  maintains  a  lighting  plant. 

The  precise  questions  presented  here  have 
not  arisen  as  often  as  one  would  suppose; 
and  upon  an  examination  of  the  cases  cited, 
and  others  we  have  been  able  to  find,  we 
have  concluded  that  the  view  of  the  trial 
court  as  to  the  liability  of  a  municipal  cor- 
poration under  the  circumstances  of  this 
case  is  substantially  correct.  We  do  not 
believe  that  the  city  which  authorizes  a 
public  utility  such  as  an  electric  light  plant, 
street  car  or  telephone  system,  to  make  use 
of  the  streets  in  a  lawful  way,  is  held  to  the 
same  degree  of  care,  and  the  duty  of  'inspec- 
tion, in  regard  to  the  construction  and  main- 
tenance of  tlie  equipment  and  appliances  of 
such  a  utility,  as  is  the  company  itself.  We 
think  the  correct  rule  is  that  the  municipal- 
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ity  is  liable  for  an  injury  caused  by  a  dan- 
gerous obstruction  in  the  street  which  re- 
sults from  a  disarranged  or  defective  syst^u 
of  electrical  wiring,  maintained  in  the 
streets  by  others  than  the  municipality 
itself,  only  where  it  had,  or,  by  the  exercise 
of  reasonable  care,  might  have  had,  notice 
of  the  particular  defective  condition  which 
produced  the  injury.  In  Joyce  on  Electric 
Law,  vol.  1,  S  243,  it  is  said :  ''Although  a 
city  has  merely  authorized  the  erection  and 
operation  of  an  electric  light  plant  in  its 
streets,  and  does  not  own  it,  said  city  is 
not  bound  to  inspect,  from  time  to  time,  all 
poles,  wires,  lamps,  and  cables,  for  defects 
therein,  and  to  repair  such  defects  in  order 
to  pre^vent  their  obstructing  the  safe  use  of 
the  streets.  Nor  is  it  liable,  except  upon 
actual  or  constructive  notice  of  the  exist- 
ence of  danger,  to  the  public  in  the  use  of 
the  street,  by  reason  of  some  defect  in  said 
poles,  wires,  etc,  and  its  failure  to  use  dili- 
gence in  obviating  danger." 

It  is  true  that  the  courts  are  not  in  har- 
mony on  these  questions.  Pennsylvania 
seems  to  hold  the  city  liable  under  whatever 
circumstances  would  render  the  electrical 
company  liable,  thus  holding  the  city  to  the 
duty  of  inspection.  Mooney  v.  Luzerne,  186 
Pa.  161,  40  L.RJl.  811,  40  Atl.  311;  Mc- 
Keesport  v.  McKeesport  &  R.  Pass.  R.  Co. 
2  Pa.  Super.  Ct.  242.  On  the  contrary.  New 
York,  some  of  the  Federal  courts,  and  other 
states  have  held  that  the  municipality  is  not 
charged  with  the  duty  of  inspection.  Fox 
V.  Manchester,  183  N.  Y.  141,  2  L.R.A 
(N.S.)  474,  75  N.  E.  1116,  19  Am.  Neg.  Rep. 
416,  is  a  leading  case.  In  ^hat  case  it  is 
said  in  the  headnotes:  ''A  municipality  is 
not  responsible  for  injuries  to  travelers  aris- 
ing from  fallen  or  hanging  telephone  or 
electric  light  wires  obstructing  the  street 
and  likely  to  strike  or  come  in  contact  with 
them,  unless  it  has  notice  of  such  obstruc- 
tion, or  the  condition  is  apparent  and  the 
danger  obvious."  And  in  the  body  of  the 
opinion,  It  is  said:  "It  is  contended  that 
the  fact  that  persons  had  received  shocks 
from  the  telephone  wire  at  this  point  should 
have  apprised  the  trustees  that  the  telephone 
wire  and  the  light  wires  must  at  some  point 
to  the  south  have  been  in  contact,  and 
therefore  dangerous,  and  that  the  trus- 
tees should  thereupon  have  inspected  the 
two  lines  and  either  had  the  telephone 
line  removed  or  the  position  of  the 
wires  changed.  This  view  was  substan- 
tially accepted  by  the  trial  court,  which 
charged,  over  the  exception  of  the  defendant 
village,  that  the  law  imposed  on  the  officials 
of  the  municipality  the  duty  of  making  an 
inspection  from  time  to  time  to  see  whether 
the  wircB,  if  dangerous,  had  been  remedied 
or  removed.    We  are  of  a  different  opinion. 
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Nobody  had  received  substantial  injury  by 
the  hanging  wire  at  the  battery.  The  chil- 
dren had  played  with  it  and  thus  received 
the  shocks.  It  is  true  one  man  is  said  to 
have  been  knocked  down,  but  it  appears  that 
he  was  intoxicated  at  ^e  time.  The  trus- 
tees discharged  their  duty  when  they  cut 
off  and  removed  the  pendent  wire.  There 
was  nothing  so  alarming  in  the  fact  that 
children  playing  with  the  wire  had  received 
shocks  from  it,  in  no  case  with  serious  re- 
sults, that  rendered  it  necessary  or  the  duty 
of  the  trustees  to  inspect  the  whole  length 
of  the  wires  to  examine  their  insulation  and 
see  that  at  all  points  they  were  in  proper 
condition.  Though  the  law  authorizes  the 
construction  of  electric  light  lines,  power 
lines,  telephone  lines,  and  similar  structures 
along  the  streets  and  highways,  that  does 
not  relieve  the  municipality  from  its  duty 
to  see  that  the  streets  and  highways  are 
kept  reasonably  safe  and  secure  for  the 
public  using  them.  But  this  doctrine  is  not 
to  be  carried  to  the  extent  of  holding  that 
the  obligation  of  the  municipality  is  coex- 
tensive with  that  of  the  company  which 
maintains  the  line.  Principally  the  duty  of 
a  municipality  is  to  see  that  its  streets  and 
highways  are  kept  safe  and  secure  for  pas- 
sage over  the  surface,  for  the  primary  ob- 
ject of  highways  is  to  enable  the  public  to 
travel  thereon.  Therefore  it  must  always  be 
alert  to  prevent  or  guard  obstructions  in 
the  highways.  Where,  however,  the  danger 
to  the  traveler  is  not  in  the  nature  of  an  ob- 
struction, but  proceeds  from  the  negligence 
of  a  third  party  in  the  use  of  the  highway 
in  a  manner  authorized  by  law,  the  munici- 
pality should  not  be  held  liable  for  that  neg- 
ligence unless  it  has  notice  thereof,  or  the  con- 
dition is  apparent  and  the  danger  obvious. 
The  municipality  may  well  be  held  to  the 
same  degree  of  responsibility  with  regard  to 
electric  light  poles,  telegraph  poles,  and  the 
like  that  is  imposed  upon  it  with  reference 
to  awnings,  gratings,  and  similar  encum- 
brances on  the  street,  and  so  also  as  to  fallen 
or  hanging  wires  obstructing  the  street  and 
likely  to  strike  or  come  in  contact  with  the 
traveler.  To  go  further,  however,  and  im- 
pose upon  a  municipality  the  duty  of  in- 
specting the  insulation  of  the  wires,  the 
position  in  which  they  are  strung,  and 
similar  matters  involving  technical  knowl- 
edge, unless  in  the  case  of  an  obvious  danger 
or  exceptional  occurrence,  would  place  upon 
it  a  very  onerous  and  unfair  burden.  The 
company  maintaining  the  line  of  wire  is 
primarily  liable  for  its  negligent  or  de- 
fective condition  in  these  respects,  and 
should  be  solely  so  unless  in  the  cases  sug- 
gested of  obvious  danger  or  exceptional  cir- 
cumstance.'' 

And  in  the  course  of  the  opinion  in  Denver 
60  L.R.A.(N.S.) 


V.  Sherret,  decided  by  the  eighth  circuit 
court  of  appeals,  31  C.  C.  A.  499,  60  U.  S. 
App.  104,  88  Fed.  226,  6  Am.  Neg.  Rep.  620, 
it  is  said: 

"The  court  instructed  the  jury  that,  as 
the  city  was  charged  with  the  duty  of  keep- 
ing the  streets  in  a  safe  condition,  it  was 
charged  with  the  duty  of  inspecting  the 
poles  from  time  to  time,  in  order  to  ascer- 
tain their  condition ;  and,  in  effect,  the  court 
laid  down  the  rule  that  the  city  was  bound 
to  do  all  that  would  have  been  required  of 
it  had  the  city  itself  been  the  owner  of  the 
electric  plant,  including  the  poles  used  in 
connection  therewith.  If  this  liability 
exists  with  respect  to  the  poles  erected  in 
the  streets,  it  must  also  exist  with  respect 
to  the  wires  and  lamps  attached  thereto,  for 
it  will  be  remembered  that  it  is  not  claimed 
that  the  mere  erection  of  the  pole  which 
fell  created  an  unlawful  obstruction  of  the 
streets;  but  the  theory  of  the  trial  court 
was  that,  as  the  city  permitted  the  electric 
company  to  erect  the  pole  as  part  of  its 
lighting  system,  the  city  was  charged  with 
the  duty  of  inspection,  by  reason  of  the 
duty  of  the  city  to  keep  the  streets  in  a  safe 
condition,  and  therefore,  as  the  city  per- 
mitted the  electric  company  to  string  its 
wires  along  the  streets,  and  hang  its  lamps 
over  the  same,  the  same  duty  of  inspection 
must  exist  with  respect  to  the  wires  and 
lamps  as  exists  with  respect  to  the  poles. 
It  is  well  known  that,  in  the  development  of 
urban  life,  city  streets  are  now  used,  under 
legislative  sanction,  for  many  purposes 
other  than  for  the  passage  of  persons,  ani- 
mals, and  vehicles  along  the  same.  Under- 
neath the  streets  may  be  placed  conduits  for 
the  conveyance  of  water  and  gas,  while 
above  ground  are  found  telegraph  and  tele- 
phone wires,  electric  light  and  power  wires, 
and  electric  street  car  wires,  all  sus- 
pended along  and  over  the  streets,  and 
experience  has  demonstrated  that  the  pres- 
ence of  these  wires  creates  a  new  danger 
in  the  use  of  public  highways.  If  what  is 
called  'a  live  wire'  becomes  broken  and  falls 
into  the  street,  it  may  cause  the  death  of 
all  persons  or  animals  coming  into  contact 
therewith.  So,  also,  it  has  been  demon- 
strated that,  in  the  running  of  cable  cars 
through  the  streets  of  a  city,  a  danger  is 
created  to  the  public,  in  that  occasionally 
the  machinery  forming  the  grip  does  not 
properly  act,  and  the  car  cannot  be  stopped, 
but  may  be  dashed  into  other  vehicles,  caus- 
ing injury  to  persons  and  property,  or  the 
cable  itself  may  become  defective,  and  thus 
cause  an  obstruction  to  the  free  use  of  the 
street.  If  the  ruling  of  the  trial  court  in 
this  case  is  sustained,  to  the  effect  that,  be- 
cause the  city  permitted  the  electric  com- 
pany to  erect  the  pole  in  the  street  as  part 
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of  its  electro  system,  the  city  became 
charged  with  the  duty  of  inspecting  the  pole, 
the  same  as  though  it  was  owned  and  oper- 
ated by  the  city,  then  it  must  follow  that, 
becaujse  the  city  permits  the  use  of  its 
streets  for  telegraph,  telephone,  electric 
light,  and  power  systems,  as  well  as  for  the 
use  of  cable  and  electric  street  car  systems, 
the  city  is  charged  with  the  duty  of  inspect- 
ing all  the  poles,  wires,  lamps,  cables,  and 
cars  used  in  connection  with  these  systems 
in  the  public  streets,  iii  order  to  prevent 
obstructions  being  caused  to  the  safe  use  of 
the  street,  through  defects  in  the  appliances 
used  for  these  several  purposes. 

"The  trial  court  charged  the  jury  that,  if 
the  city  was  liable  in  this  case,  it  was  by 
reason  of  its  omission  in  the  matter  of  in- 
spection. But  it  is  apparent  that  ins])ection 
is  merely  a  means  to  an  end,  and,  if  the  city 
was  under  obligation  to  inspect,  it  is  be- 
cause the  city  was  under  obligation  to  main- 
tain the  pole  in  a  safe  condition;  and  that 
this  was  the  meaning  of  the  court  in  its 
charge  is  clear  from  the  statement  .  .  . 
[to  the  jury].  Thus,  the  jury  were  in- 
structed that  they  must  view  the  case  just 
as  they  would  be  required  to  do  if  it  ap- 
peared that  the  city  had  itself  erected  the 
pole  as  part  of  a  lighting  system  erected, 
owned,  and  operated  by  the  city.  Any  cor- 
poration, municipal,  or  otherwise,  or  any 
person  that  may  be  the  owner  of  an  electric 
light  and  power  plant,  is  under  obligation 
to  use  ordinary  care  in  the  maintenance  and 
operation  thereof,  in  order  to  prevent  injury 
to  third  parties;  but  it  cannot  be  true  that, 
simply  because  a  municipal  corporation  per- 
mits another  to  erect  and  operate  such  a 
plant  in  tlie  city  streets,  it  becomes  charged 
with  the  duty  of  maintaining  the  poles, 
wires,  and  lamps  connected  therewith  in  a 
safe  condition.  The  charge  given  to  the 
jury  was  to  the  effect  that  the  obligation 
resting  upon  the  city  was  just  the  same  as 
though  the  city  had  erected  and  owned  the 
pole;  that  therefore  it  was  under  obligation 
to  inspect  the  pole  from  time  to  time,  to  the 
end  that  it  should  be  V^pt  in  a  safe  condi- 
tion; and  that  if,  through  the  failure  to 
properly  inspect  the  same,  it  was  allowed  to 
become  rotten  and  fall,  the  city  would  be 
liable  for  the  results  thereof.  If  this  is  a 
correct  statement  of  the  law,  it  follows  that, 
with  respect  to  all  the  appliances  in  the 
shape  of  poles,  wires,  lamps,  cables,  and  the 
like,  placed  in  the  city  streets  by  telegraph, 
telephone,  electric  light,  electric  power,  elec- 
tric and  cable  street  car  companies,  there 
rests  a  primary  duty  and  obligation  upon 
the  city  to  keep  them  in  safe  condition,  and 
to  make  the  inspections  necessary  to  detect 
defects  in  order  that  the  same  may  be 
promptly  repaired.  If  this  duty  rests  upon 
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the  city,  then  it  will  be  compelled  to  keep  in 
its  employ  men  who  possess  the  knowledge 
and  skill  needed  to  detect  defects,  and,  when 
detected,  to  repair  and  keep  in  proper  condi- 
tion the  electric  wires  and  the  cables  and 
other  appliances  used  in  the  streets;  and  it 
is  apparent  that  this  would,  of  necessity, 
lead  to  a  conflict,  in  many  instances,  be- 
tween the  city  and  the  companies  owning 
and  operating  the  electric  and  cable  plants. 
In  support  of  the  charge  of  the  court  upon 
this  point,  counsel  for  the  defendants  in 
error  cite  a  number  of  cases  decided  by  the 
Supreme  Court  of  the  United  States  and  Uie 
supreme  court  of  Colorado,  in  which  the 
duty  of  inspecting  the  streets  is  recog- 
nized; but  they  are  all  cases  based  up- 
on defects  in  bridges,  sidewalks,  or  car- 
riageways, wherein  the  primary  duty  of 
erecting  and  maintaining  the  same,  as  part 
of  the  highway,  was  upon  the  city,  and 
wherein  the  duty  of  inspection  exists,  be- 
cause the  duty  of  keeping  in  repair  rests 
primarily  upon  the  city,  but  none  of  tlieae 
cases  involved  the  point  now  under  consid- 
eration." 

That  to  hold  the  municipality  liable  it 
must  have  had  notice,  actual  or  implied,  is 
held  in  the  case  of  Decatur  v.  Hamilton.  8*.^ 
111.  App.  561.  See  note  in  2  IaR.A.(N5.) 
476,  in  which  it  is  said:  "While  we  are  not 
prepared  to  hold,  as  has  been  held  in  some 
of  the  states,  that  a  citv  is  liable  for  in- 
juries  resulting  from  a  defect  in  the  con- 
struction of  an  electric  car  line,  or  for  an 
improper  adjustment  of  electric  wire  sus- 
pended over  the  street,  we  do  hold,  as  a 
matter  of  law,  that  where  a  private  cor- 
poration, to  whom  has  been  granted  the 
right  to  operate  by  electricity  a  street  rail- 
way, uses  an  appliance  that  is  a  constant 
menace  to  the  public  in  the  use  of  the  street, 
and  the  city  has  notice  of  the  same,  but 
neglects  to  abate  it,  the  city  is  liable,"  etc 
See  also  West  Kentucky  Teleph.  Co.  v. 
Pilaris,  25  Ky.  L.  Rep.  1838,  78  S.  W.  917; 
Colburn  v.  Wilmington,  4  Penn.  (Del.)  443, 
66  Atl.  605;  Hayes  v.  Hyde  Park,  163  Ma«. 
514,  12  L.R.A.  249,  27  N.  E.  522;  District  of 
Columbia  v.  Dempeey,  13  App.  D.  C.  533; 
Kansas  City  v.  Gilbert,  65  Kan.  469,  70 
Pac.  350,  12  Am.  Neg.  Rep.  272. 

As  said  in  Fox  v.  Manchester,  183  N.  T. 
141,  2  L.R.A.(N.S.)  474,  75  N.  E.  1116, 
19  Am.  Neg.  Rep.  416,  the  municipality  it 
not  relieved  of  the  duty  to  see  that  the 
streets  and  highways  are  kept  reasonably 
safe  and  secure  for  the  public  using  them. 
This  duty,  however,  falls  far  short  of  that 
imposed  on  the  company  which  maintains 
the  lines.  And  where  the  danger  to  the 
traveler  is  from  an  obstruction  on  the  street, 
primarily  caused  by  the  negligence  of  a 
third  party,   the  municipality  will  not  be 
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held  liable  for  that  negligence  unless  it  had 
notice  thereof,  or  the  condition  was  appar- 
ent, and  the  danger  clearly  obvious. 

The  evidence  shows  that  at  the  time  of 
this  injury  the  various  guy  wires  used  in 
the  construction  were  without  any  kind  of 
insulation.  Where  the  injury  occurred  at 
Tenth  street  and  CMclahoma  avenue,  an  arc 
light  was  suspended  over  the  center  of  the 
street  intersection.  This  lamp  was  hung  on 
an  iron  wire  extending  diagonally  from  the 
top  of  the  pole  at  the  southeast  corner  to  the 
top  of  the  pole  at  the  northwest  corner; 
each  end  being  fastened  to  the  pole  by  me- 
tallic bolts.  This  wire  is  called  a  suspension 
guy.  Another  wire  attached  to  the  lamp 
was  used  to  raise  and  lower  the  lamp,  and, 
when  not  in  use,  was  fastened  to  one  of  the 
poles.  This  wire  is  called  a  supporting  guy. 
At  the  northwest  comer,  there  was  an  iron 
wire  fastened  near  the  top  of  the  pole,  about 
12  inches  below  the  end  of  the  suspension 
wire,  which  ran  into  the  ground  and  was 
fastened  to  a  heavy  buried  timber.  This 
wire  was  called  a  guy,  and  was  to  support 
the  pole  in  an  upright  position.  Each  of 
these  guy  wires,  the  suspension  guy,  the  sup- 
porting g^y,  and  the  pole  guy  wire,  were 
supposed  to  be  at  all  times  "dead''  wires; 
that  is,  wires  that  never  carried  electricity; 
but  none  of  them  had  any  insulation,  or  de- 
vices for  breaking  the  current  in  case  it 
should  get  into  them  from  the  other  wires 
carrying  the  current.  This  was  the  manner 
of  the  original  construction  of  this  system 
several  years  before  the  injury,  and  in  which 
the  city  was  permitting  it  to  be  maintained 
at  the  time  of  the  injury.  The  night  pre- 
ceding the  injury  was  very  stormy  and  a 
heavy  rain  fell.  During  the  night  the  top 
of  tiiese  poles  at  this  street  intersection 
were  seen  to  be  afire.  Next  morning  early 
the  plaintiff  below,  a  little  girl  probably 
twelve  years  old,  started  down  the  pathway 
along  the  parking  of  the  street;  there  being 
no  sidewalks.  She  was  discovered  in  a  few 
minutes  lying  on  the  ground  where  this  pole 
guy  entered  it,  horribly  and  frightfully 
burned  by  having  come  into  contact  with 
the  guy.  So  much  electricity  was  escaping 
through  this  guy  wire  that  blue  blazes  were 
coming  out  of  the  wet  ground  where  the 
child  lay.  A  witness  who  was  on  the  scene 
next  day,  and  who  was  familiar  with  elec- 
trical construction,  testified  that  the  pri- 
mary wire,  the  one  carrying  the  electric 
current  used  for  residences,  was  lying 
against  the  supporting  guy ;  that  it  charged 
and  followed  this  guy  to  the  suspension  guy, 
and  followed  it  to  the  pole  on  the  northwest 
comer  into  and  through  the  12  inches  of 
wet  wood  to  the  pole  guy  and  down  it  into 
the  ground. 

It  is  clearly  inferable:    That  £his  uninsu- 
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lated  construction  was  general  all  over  the 
city.  There  was  proof  tending  to  show  that 
a  device  known  as  the  "strain  insulator" 
had  been  in  general  use  for  a  number  of 
years.  This  is  a  round  piece  of  nonconduct- 
ing material  which  is  set  into  these  "dead" 
guy  wires,  and  when,  through  any  cause,  a 
current  gets  into  one  of  these  "dead"  wires, 
it  follows  to  this  insulator,  which,  being  a 
nonconductor,  stops  or  breaks  the  current 
so  it  cannot  escape  to  where  persons  can 
come  into  contact  with  it.  That  there  were 
also  other  methods  of  protecting  against 
coming  into  contact  with  this  current.  That 
insulation  or  protection  was,  and  had  been 
for  years  prior  to  the  injury,  recognized 
generally  as  necessary,  and  was  being  pro- 
vided generally  for  the  protection  of  the 
people.  Considerable  time  was  devoted  to 
evidence  along  this  line,  and  much  of  it  is 
conflicting. 

The  evidence  shows  that  all  of  the  guy 
wires  ought  to  have  had  an  insulator,  and  it 
is  most  probable  that  if  either  one  of  them 
had  been  so  equipped  the  injury  would  not 
have  happened.  If  the  condition  detailed 
above  was  so  inherently  dangerous  as  to 
amount  to  a  nuisance,^-constituting  an  ever- 
present  peril  and  menace  to  persons  using 
the  street, — and  the  city  had  knowledge  of 
the  same,  or  if  the  dangers  inhering  in  the 
condition  were  so  apparent  and  obvious,  and 
of  such  long  standing,  as  to  impute  notice 
to  the  city,  then  it  neglected  its  duty  to  the 
public  in  permitting  the  dangerous  condition 
to  be  maintained. 

From  an  examination  of  the  evidence  we 
have  concluded  that  there  was  some  evidence 
tending  to  show  a  negligent  failure  of  the 
city  to  perform  its  duty,  and  that  the  court 
fairly  submitted  this  question  to  the  jury. 
In  fact,  the  instructions  of  the  court  limited 
the  grounds  of  recovery  further  than  was 
warranted  by  the  views  herein  expressed; 
but  this,  of  course,  cannot  be  said  to  militate 
against  the  defendant. 

The  cause  should  be  affirmed* 

Per  Curiam: 

Adopted  in  whole. 


KANSAS  SUPREME  COURT. 

F.    H.    Evans   et   al.,    Partners    as   Evans 

Brothers, 

V. 

R.  S.  MOSELEY  et  al.,  Appts. 

(84  Kan.  322,  114  Pac.  374.) 

Contract   —   advance   imyment  —   for- 
feiture —  penalty. 

1.  A  contract  for  the  purchase  of  about 
1,000  head  of  stock  cattle  for  about  $40,000, 
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after  proyiding  for  receiving  the  cattle  on 
the  terma  and  conditions  therein  set  forth, 
contained  the  following:  ''And  failure  on 
the  part  of  the  party  of  the  second  pare 
shall  cause  the  forfeiture  of  the  advance 
payment  of  $3,000  this  day  made.  The 
party  of  the  first  part  hereby  acknowledges 
receipt  from  the  party  of  the  second  part 
of  $3,000  as  partial  or  advance  payment 
on  said  cattle,  which  sum  shall  be  returned 
to  said  party  of  the  second  part  in  the 
event  of  the  party  of  the  first  part  failing 
to  comply  with  the  terms  and  conditions  of 
this  contract,  and  same  shall  be  paid  bv 
said  first  party  in  addition  to  any  and  all 
sums  which  shall  become  payable  to  said 
party  of  the  second  part  by  reason  of  any 
shortage  in  numbers  of  head  of  cattle  as 
hereinafter  provided."  Held,  to  be  a  stipula- 
tion for  a  penalty,  and  not  for  liquidated 
damages. 

Same  —  rule  of  construction. 

2.  While,  ordinarily,  parties  are  bound  by 
the  terms  of  their  contracts,  unless  it  ap- 
pears that  they  bona  fide  and  actually  in- 
tended to  stipulate  for  liquidated  damages, 
they  will  be  presumed  to  have  intended  a 
penalty  only,  especially  where  the  lan- 
guage used  is  susceptible  of  either  construc- 
tion, or  where  actual  damages  might,  with- 


Note,  —  Effect  of  the  use  of  the  word 
** forfeiture"  upon  penalty  or  liquU 
dated  damages, 

I.  Penalty. 

a.  Generally,  890. 

b.  Intent,  891. 

c.  Inclination  of  courts,  893. 

d.  Disconnected  stipulations  of  vary- 

ing degree,  894. 

e.  Damages   easily    ascertained,   895. 
i.  Unreasonable  amount,  890. 

g.  Estoppel,  897. 
h.  Security,    900. 
i.  Statutory  provisions,  901. 
j.  Contract,   stipulation,   or  proceed- 
ing defective,  902. 
k.  Miscellaneous,  902. 
n.  Liquidated  damages. 

a.  Intention,  903. 

b.  Where    it    would    be    difficult    to 

prove  damages,  905. 

c.  Reasonable  contract,  908. 

d.  As   a   limitation   on  the  amount, 

908. 

e.  Statutory  provision,  909. 

f .  Contracts  '  for  building  and  work, 

910. 

g.  Contracts    of    purchase    and    sale, 

910. 
h.  Other  agreements,  912. 

J.  Penalty, 

a,  Oenerally, 

Whether  or  not  "forfeit'*  used  in  a  con- 
tract shall  be  construed  to  mean  a  penalty 
in  the  form  of  a  security,  or  absolutely 
liquidated  damages,  whicli  are  forfeited  on 
breach  of  the  contract,  appears  to  have 
produced  much  contlict  in  the  decisions. 
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out  serious  difficulty,  have  been  estimated 
in  advance,  or  where  the  sum  named  would 
be  recoverable  alike  for  a  partial  or  for  a 
total  breach. 

Evidence  —  price  of  cattle  In  market 

3.  The  market  price  of  stock  cattle  at 
Qarden  City  is  largely  governed  by  the 
price  at  Kansas  City,  less  the  freight,  aDd 
in  an  action  to  recover  damages  for  failure 
to  purchase  and  receive  such  cattle  at 
Garden  City,  it  is  competent  to  show  their 
market  price  at  Kansas  City  at  such  time: 
the  rule  beiilg  that  the  best  evidence  of 
which  a  case  is  susceptible  should  be  pro- 
duced. 

Trial  —  aubmission  of  iasnes  ^  discre- 
tion. 

4.  The  trial  court  is  not  an  automaton 
or  mere  umpire,  and  should  exercise  a 
sound  discretion  with  reference  to  the 
number  and  form  of  special  questions  which 
the  parties  request  the  court  to  submit 
provided  proper,  direct,  and  material  ques- 
tions, not  repetitions,  be  submitted. 

Interest  —  unliquidated  damages. 

5.  Interest  cannot  be  allowed  on  an  award 
of  unliquidated  damages  before  judgment. 

(March  11,  1911.) 


The  intention  of  the  parties  is  said  to  be 
the  rule  of  construction.  No  dependence 
can  be  placed  on  the  use  of  the  word  "for- 
feit," as  its  use,  coupled  with  the  phraee 
"as  liquidated  damages"  and  *'not  a3  a 
penalty,"  will  be  construed  to  mean  a  pen- 
alty whenever  necessary.  If  the  forfeiture 
applies  to  several  breaches  of  varying  im- 
portance, it  will  be  held  to  mean  a  pen- 
alty. If  the  forfeiture  is  reasonable  and 
applies  to  a  breach  where  the  ascertain- 
ment of  the  damages  is  difficult,  it  will 
be   held   to  be   liquidated  damages. 

A  contract  for  the  sale  of  a  hardware 
business  stipulated  that  each  party  should 
give  a  note  of  $1,000  to  stand  as  a  forfeit 
upon  a  breach  of  the  contract.  The  pur- 
chaser defaulted.  In  a  suit  on  the  note  it 
was  held  that  the  contract  should  be  mutu- 
ally enforceable,  and  this  should  be  con- 
strued as  a  penalty,  and  not  as  liquidated 
damages.  Steer  v.  Brown,  106  III.  App« 
361.  The  court  said:  "The  words  *pen 
alty*  and  'forfeiture'  are  generally  ased 
as  synonymous  terms.  Prima  facie,  the 
word  'penalty'  excludes  the  idea  of  stipu- 
lated or  liquidated  damages;  and  it  ^ 
been  held  that  the  words  'liquidated  dam- 
ages' are  not  conclusive  between  the  ptr- 
ties." 

A  bond  for  $600  waa  given  for  the  faith- 
ful performance  of  a  contract  for  ditching. 
The  contract  provided  that  the  contrartor 
would  complete  the  contract  by  October 
31st,  or  he  would  forfeit  $100.  The  word 
^•forfeit"  was  held  to  show  that  the  $100 
was  stated  as  a  penalty.  It  was  furthfr 
held  that  the  sureties  on  the  bond  did  n*>t 
undertake  to  pay  the  penalty  that  he 
might  forfeit.  They  agreed  only  that  the 
contract   should   be   completed   by  October 
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APPEAL  by  defendant  from  a  judgment 
of  the  DiBtrict  Court  for  Finney 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  defendants' 
failure  to  carry  out  their  part  of  a  con- 
tract for  the  purchase  of  certain  cattle 
which  plaintiffs  agreed  to  sell  to  them. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  H.  Foster,  T.  F.  Garver,  and 
R.  I>.  Ganger,  for  appellants: 

The  forfeiture  of  the  $3,000  paid  to 
plaintiffs  on  the  contract  is  the  extent  of 
the   liability   of   defendants. 

St.  Louis  &  S.  F.  R.  Co.  v.  Gaba,  78  Kan. 
432,  97  Pac.  436;  Caplice  v.  Kelley,  27  Kan. 
359;  Condon  v.  Kemper,  47  Kan.  126,  13 
LJELA.  671,  27  Pac.  829;  Heatwole  v.  Gor- 
rell,  36  Kan.  692,  12  Pac.  136;  Jaqua  v. 
Headington,  114  Ind.  309,  16  N.  E.  627; 
Mondamin  Meadows  Dairy  Co.  v.  Brudi, 
163  Ind.  642,  72  N.  £.  643 ;  Morse  v.  Rath- 
burn,  42  Mo.  694,  97  Am.  Dec.  359;  Gar- 
cin  V.  Pennsylvania  Furnace  Co.  186  Mass. 
405,  71  N.  E.  793;  Burk  v.  Dunn,  65  111. 
App.  25;  Clement  v.  Cash,  21  N.  Y.  263; 


Kemp  V.  Knickerbocker  lee  Co.  69  N.  Y. 
45;  Main  v.  King,  10  Barb.  69;  Chamber- 
lain V.  Bagley,  11  N.  H.  234;  Brewster  v. 
Edgerly,  13  N.  H.  275;  Streeper  v.  Wil- 
liams, 48  Pa.  460;  Swift  ▼.  Powell,  44  Ga. 
123;  Pierce  v.  Jung,  10  Wis.  30;  Eakin 
V.  Scott,  70  Tex.  442,  7  S.  W.  777;  Dobbs 
V.  Turner,  —  Tex.  Civ.  App.  — ,  70  S.  W. 
468;  Tingley  v.  Cutler,  7  Conn.  291;  San- 
ford  V.  First  Nat.  Bank,  94  Iowa,  680,  63 
N.  W.  459;  Calbeck  v.  Ford,  140  Mich. 
48,  103  N.  W.  616;  Jaquith  v.  Hudson,  6 
Mich.  123;  Womack  v.  Coleman,  89  Minn. 
17,  93  N.  W.  663;  Clyde  Mill  &  Elevator 
Co.  ▼.  Buoy,  71  Kan.  293,  80  Pac.  591; 
Latham  Mercantile  &  Commercial  Co.  v. 
Harrod,  83  Kan.  323,  111  Pac.  432. 

Messrs.  William  Easton  Hutchinson 
and  O.  E.  Vance,  for  appellees: 

It  was  not  necessary  for  Evans  Brothers 
to  formally  tender  a  certificate  showing 
inspection  and  to  tender  the  cattle  at  the 
pens. 

Caley  v.  Mills,  79  Kan.  418,  100  Pac.  69. 

There  is  not  one  word  in  the  contract  or 
in  the  evidence  which  goes  to  show  tiiat 
the   amount   of   forfeiture   was   determined 


Slat.  Dill  V.  Lawrence,  109  Ind.  664,  10 
N.   E.  573. 

The  owners  of  a  vessel  contracted  to 
transport  70,000  staves  at  $55  per  1,000, 
and  to  "forfeit  the  sum  of  $1,000"  if  they 
failed  to  carry  out  the  contract.  They 
carried  67,000  staves,  and  in  a  libel  for 
wages  against  the  vessel,  the  shippers  were 
made  parties.  It  was  held  that  in  this  case 
the  word  "forfeit"  was  synonymous  with 
"penalty,"  and  that  no  more  damages  could 
be  recovered  for  than  such  as  might  be 
proved.  Taylor  v.  The  Marcella,  1  Woods, 
302,  Fed.  Cas.  No.  13,797. 

A  railroad  contract  provided  that  in  case 
of  nonperformance  or  negligence,  the  con- 
tract could  be  declared  forfeited,  and  to 
indemnify  the  company  against  loss  in  case 
of  forfeiture,  it  could  retain  16  per  cent  of 
the  moneys  due.  It  was  held  that  this 
clause  in  regard  to  per  cent  intended  in- 
demnity, and  not  forfeiture.  Philadelphia, 
W.  &  B.  R.  Co.  V.  Howard,  13  How.  307, 
14  L.  ed.  157.  The  court  said:  "Whether 
an  express  stipulation  for  a  forfeiture  of 
this  15  per  cent  could  have  been  enforced, 
it  is  not  necessary  to  decide.'' 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Gaba,  78 
Kan.  432,  97  Pac.  435,  it  was  said:  "The 
use  of  the  words  'penalty,'  'forfeiture,'  and 
'liquidated  damages'  in  such  contracts  is 
not  controlling,  although  due  weight  should 
be  given  to  such  expressions,  in  connection 
with  other  parts,  of  the  agreement,  the 
subject-matter,  and  the  other  facts  and  cir- 
cumstances." 

A  Maryland  act  1835,  chap.  395,  provid- 
ed for  a  subscription  to  a  railroad  of  $3, 
000.000:  "Provided  that  if  the  said  Balti- 
more &.  Ohio  Railroad  Company  shall  not 
locate  the  said  road  in  the  manner  pro- 
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vided  for  in  this  act,  then  and  in  that  case 
they  shall  forfeit  one  million  of  dollars 
to  the  state  of  Maryland  for  the  use  of  Wash- 
ington county."  The  state  subsequently 
repealed  this  forfeiture,  calling  it  a  "pen- 
alty." It  was  held  that  the  state  had  pow- 
er to  do  this,  and  that  it  was  a  provision 
for  a  penalty,  and  not  a  contract.  State 
use  of  Washington  County  v.  Baltimore  & 
O.  R.  Co.  12  Gill  &  J.  399,  38  Am.  Dec. 
317.  The  court  said:  "The  term  •forfeit.' 
in  common  parlance,  strongly  implies  pen- 
alty, and  such  appears  to  be  the  import 
ascribed  to  it  by  lexicographers  of  the 
highest  respectability,  in  giving  with  pre- 
cision and  accuracy  the  meaning  of  our 
language.  Mr.  Webster  defines  the  word 
'forfeit'  to  be  that  which  is  forfeited  or 
lost  by  neglect  of  duty,  or  in  other  words, 
a  fine,  a  mulct,  a  penalty.  The  language, 
moreover,  is  not  that  of  convention  or  con- 
tract, but  is  mandatory  in  its  character." 

h.  Intent. 

In  determining  whether  or  not  the  pro- 
vision of  forfeiture  is  one  for  a  penalty  or 
one  for  liquidated  damages,  the  whole  con- 
tract will  be  looked  into,  and  if  that  does 
not  settle  the  intention  of  the  parties,  evi- 
dence outside  the  contract  will  sometimes 
be  admitted. 

In  Evans  v.  Moselet.  the  court  said: 
"As  it  is  practically  impossible  to  discover 
from  the  words  employed  by  them  that 
they  intended  a  payment  of  $3,000  for  a  par- 
tial breach,  so  it  is  equally  difficult  to  find 
therefrom  that  they  intended  that  sum  to 
cover  the  loss  arising  from  a  total  breach." 

A  contract  of  sale  of  real  estfite  provided 
for  a  deposit  of  $100  to  be  forfeited  to  the 
seller  on  default  of  the  buyer,  "but  for  this 
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upon  by   estimating  the  amount  of  dam- 
ages which  might  be  sustained. 

St.  Louis  &  S.  F.  R.  Co.  v.  Shoemaker, 
27  Kan.  677;  Condon  v.  Kemper,  47  Kan. 
126,  13  L.R.A.  671,  27  Pac.  829;  St.  Louis 
&  S.  F.  R.  Co.  ▼.  Qaba,  78  Kan.  432,  97 
Pac.  435;  Moses  ▼.  Autuono,  56  Fla.  499, 
20  L.R.A.(N.S.)  350,  47  So.  925;  Heatwole 
V.  Gorrell,  35  Kan.  692,  12  Pac.  135;  Cun- 
ningham T.  Hill,  80  Kan.  706,  102  Pac. 
1102. 

West,  J.,  delivered  the  opinion  of  the 
court : 

The  appellants  contracted  with  the  ap- 
pellees to  purchase  about  1,000  head  of 
steers  located  in  Finney  county,  Kansas. 
A  cash  payment  oi  three  thousand  dol- 
lars was  made,  and  the  contract  contained 
the  following:  "Party  of  the  second  part 
(the  appellants)  hereby  agrees  and  binds 
itself  to  receive  said  cattle  at  the  time, 
place,  and  on  the  terms  and  conditions  here- 
in set  forth,  and  herewith  agrees  to  make 
final  and  balance  of  payment  on  said  cattle 
to  said  first  party  at  time  of  delivery  of 
said  cattle,  and  failure  cm  the  part  of  the 


party  of  the  second  part  shall  cause  the 
forfeiture  of  the  advance  payment  of  $3,000 
this  day  made.  The  party  of  the  first  part 
hereby  acknowledges  receipt  from  the  party 
of  the  second  part  of  $3,000  as  partial  or 
advance  payment  on  said  cattle,  which  sum 
shall  be  returned  to  said  party  of  the 
second  part  in  the  event  of  the  party  of 
the  first  part  failing  to  comply  with  the 
terms  and  conditions  of  this  contract,  and 
same  shall  be  paid  by  said  first  party  in 
addition  to  any  and  all  sums  which  shah 
become  payable  to  said  party  of  the  second 
part  by  reason  of  any  shortage  in  numbers 
of  bead  of  cattle  as  hereinafter  provided." 
The  appellants  were  sued  for  damages 
for  refusal  to  accept  the  cattle,  and  the 
jury  awarded  $7,000  less  the  $3,000  and 
$248.66,  interest,  making  $4,248.66,  and 
found  that  the  appellants  notified  the  ap- 
pellees that  they  would  not  carry  out  the 
contract,  but  that  the  appellees  offered  to 
deliver  the  cattle,  and  that  there  was  a 
market  at  Garden  City  for  such  cattle. 
The  appellants  urge  error  as  to  the  tender 
of  the  cattle,  the  amount  of  damages,  the 
market,  the  refusal  of  certain  special  ques- 


cause  this  contract  shall  not  cease  to  be 
operative."  It  was  held  that  the  $100 
was  a  penaltv.  Tinkham  v.  Satori,  44  Mo. 
App.  659.  The  court  said:  "It  is  declared 
to  be  a  forfeiture,  and,  though  this  would 
count  for  little  against  a  manifest  inten- 
tion to  the  contrary,  yet  it  is,  I  conceive, 
borne  out  by  the  expressed  intention;  for 
the  contract  reads,  'but  for  this  cause  this 
contract  shall  not  cease  to  be  operative  as 
between  the  parties  hereto.'  The  words, 
'this  cause,'  evidently  refer  to  the  forfeit- 
ure." 

In  Witherspoon  v.  Duncan,  —  Tex.  Civ. 
App.  — ,  131  S.  W.  660,  it  was  said:  "In 
determining  whether  a  penalty  or  liquidat- 
ed damages  is  intended  by  the  provision 
for  the  forfeiture  of  a  certain  sum  upon 
failure  to  perform  a  contract,  the  actual 
intention  of  the  parties,  in  view  of  the 
whole  subject-matter,  is  chiefly  to  be  looked 
to;  and  if  this  be  doubtful  upon  the  face  of 
the  instrument,  the  writing  may  be  aided 
and  the  real  intention  ascertained  by 
proof  of  extrinsic  facts." 

In  Dwinel  v.  Brown,  54  Me.  468,  it  was 
»aid:  "The  words  'penalty,'  'forfeiture,'  or 
'liquidated  damages'  are  not  conclusive, 
and  the  court  will  examine  the  other  pro- 
visions of  the  contract,  its  subject-matter, 
the  situation  of  the  parties,  and  the  course 
and  usages  of  trade,  as  well  as  this  par- 
ticular language,  and  gather  the  intention 
of  the  parties  from  the  whole  taken  to- 
gether. If  it  is  impossible  or  difficult  to 
compute  the  actual  damages,  the  use  of  the 
word  'penalty'  will  not  prevent  the  court 
from  regarding  the  sum  named  in  the  con- 
tract as  liquidated  damages.  On  the  other 
hand,  if  it  would  produce  manifest  wrong, 
'^r  be  clearlv  absurd,  to  treat  the  sum 
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named  as  'liquidated  damages,'  in  that 
light,  the  use  of  that  term  will  not  con- 
clude the  court  from  construing  it  as  a 
penalty." 

A  provision  that  either  party  who  fails 
to  comply  with  the  contract  shall  "forfeit" 
the  sum  of  $1,000  was  held  not  to  be  for 
liquidated  damages.  Laurea  v.  Bernauer, 
33  Hun,  307.  This  was  a  contract  to  ex- 
change land,  and  the  damages  could  be 
easily  ascertained.  The  court  said:  "They 
employed  no  language  indicative  of  an  in- 
tention to  liquidate  and  fix  the  damages, 
but  did  name  a  forfeit,  a  word  peculiarly 
descriptive  of  a  penalty, — ^not  that  any  par- 
ticular word  or  phraseology  will  ever  be 
entirely  controlling  against  the  fair  con- 
struction and  meaning  of  the  entire  in- 
strument; that  will  never  be  permitted. 
But  where,  as  in  this  case,  there  is  nothing 
to  countervail  the  well-settled  legal  signi- 
fication of  the  terms  employed,  they  will 
be  permitted  prevalence.  The  contract  df^ 
clares  the  provision  to  be  a  forfeit,  and 
so  the  parties  must  have  intended.  Th9 
sum  named  does  not  measure  or  liquidate 
the  damages." 

And  the  word  "forfeiture^'  was  held  equiv- 
alent to  "penalty,"  where  it  was  agreed  to 
build  a  monument  "under  forfeiture  of  $10 
per  day  for  each  and  every  day  beyond  the 
stated  time  for  completion."  Muldoon  v. 
Lynch,  66  Cal.  536,  6  Pac.  417.  The  court 
said:  "But  where  it  appears  on  the  face 
of  the  contract  that  the  sum  named  was 
intended  by  the  parties  to  be  considered  as 
a  penalty, — a  spur, — courts  will  not  en- 
force another  construction,  especially  when 
the  result  would  be  the  payment  of  a  sum 
largely  disproportionate  to  any  reasonable 
idea  of  actual  damage." 
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tions,  and  the  allowance  of  interest.  The 
finding  of  the  jury  as  to  the  tender  of  the 
cattle  was  supported  by  portions  of  con- 
flicting evidence,  and  is  therefore  control- 
ling. 

It  is  insisted  that  the  contract  itself 
fixed  the  measure  of  damages  at  $3,000, 
and  that  this  sum  could  not  be  exceeded  in 
the  award  to  the  appellees.  There  is  no 
branch  of  the  law  on  which  a  unanimity 
of  decision  is  more  difficult  to  find,  or  on 
which  more  illogical  and  inconsistent  hold- 
ings may  be  found.  One  theory  is  that  the 
law  abhors  a  forfeiture  as  nature  abhors 
a  yacuum,  and  that  the  courts  ought  to 
frown  with  equal  displeasure  on  anything 
which  may  be  considered  a  forfeiture.  An- 
other theory  is  that  close  heed  should  be 
paid  to  the  language  used,  distinguishing 
carefully  between  penalty  and  liquidated 
damages,  with  constant  partiality  toward  a 
construction  which  favors  the  former;  a 
third,  that  parties  competent  to  contract 
and  dealing  at  arm's  length  should  be  held 
to  the  plain  meaning  of  their  contracts, 
into  which  they  have  deliberately  entered. 
It  ia  exceedingly  difficult  to  deduce  from 


the  decisions  a  rule  which  affords  sure 
guidance  to  the  contracting  parties  or  to 
the  courts,  but  a  workable  approximation 
to  such  rule  may  possibly  be  reached. 

In  Van  Buren  v.  Digges,  11  How.  461, 
the  court  at  page  477,  13  L.  ed.  771,  777, 
said:  "The  term  'forfeiture*  imports  a  pen- 
alty; it  has  no  necessary  or  natural  con- 
nection with  the  measure  or  degree  of  in- 
jury which  may  result  from  a  breach  of 
contract,  or  from  an  imperfect  perform- 
ance. It  implies  an  absolute  infliction, 
regardless  of  the  nature  and  extent  of  the 
causes  by  which  it  is  superinduced.  Un- 
less, therefore,  it  shall  have  been  expressly 
adopted  and  declared  by  the  parties  to  be 
a  measure  of  injury  or  compensation,  it  is 
never  taken  as  such  by  courts  of  justice, 
who  leave  it  to  be  enforced  where  this  can 
be  done  in  its  real  character,  viz,,  that  of 
a   penalty." 

In  Chicago  House- Wrecking  Co.  v.  Unit- 
ed States,  63  L.R.A.  122,  45  C.  C.  A.  343, 
106  Fed.  386,  the  court  of  appeals  of  the 
seventh  circuit  held  a  provision  in  a  con- 
tract to  be  one  for  a  penalty,  and  not  for 
liquidated   damages,  by  which  they  bound 


And  a  contract  to  build  engines  for  a 
steamboat  for  $8,000,  under  a  ^'forfeiture" 
of  $100  per  day  after  the  day  set  for  com- 
pletion, was  held  to  mean  a  penalty.  Col- 
well  V.  Lawrence,  38  N.  Y.  77,  affirming 
38  Barb.  643.  The  court  said:  "The  con- 
tract declares  this  provision  to  be  a  'for- 
feiture.' It  must,  then,  be  so  construed, 
and  that  the  parties  be  deemed  to  have  so  in- 
tended, unless  the  agreement  plainly  indi- 
cates the  contrary.  The  general  rule  re- 
quires that  what  the  parties  themselves 
prescribed  as  a  forfeiture  shall  be  8o  treat- 
ed." 

The  intention  of  the  parties  in  the  use 
of  the   word    "forfeit"   was   held   to   be   a 

Question  for  the  jurv.     Wright  v.  Dobie,  3 
ex.  Civ.  App.  194,  22  S.  W.  66.    This  was 
a  contract  to  deliver  cattle,  $500  had  been 

Said,  and  it  was  claimed  by  the  vendor  to 
e  liquidated  damages. 
Whether  or  not  $600  deposited  on  the  sale 
and  purchase  of  land,  te  be  forfeited  in 
case  of  default,  was  a  penalty  or  liquidat- 
ed damages,  was  held  to  be  a  question  for 
the  jury.  McMillan  v.  First  Nat.  Bank, 
66  Tex.  Civ.  App.  46,  119  S.  W.  709.  The 
court  said;  "While  it  is  generally  the  du- 
ty of  the  court  to  construe  the  legal  effect 
of  an  instrument,  the  term  'forfeiture* 
does  not  necessarily  exclude  a  purpose  to 
make  the  sum  named  a  penalty  merely,  to 
which  the  parties  may  resort  for  the  re- 
covery of  the  actual  dama<?es  resulting  to 
the  iniured  party  by  the  breach  of  the  con- 
tract." 

A  contractor  agreed  to  furnish  all  ma- 
terial by  October  10th,  "or  forfeit  the  sum 
of  $20  per  day  for  every  day's  delay  there- 
after. If  work  is  pushed  a  few  days  of 
^ace  will  be  allowed."  There  were  thirteen 
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days'  delay.  It  was  held  that  it  was  erro- 
neous for  the  trial  court  to  construe  this 
as  a  penalty^  or  to  hold  that  the  thirteen 
days  were  days  of  grace.  Tlie  question 
should  have  been  left  to  the  jury.  Ross  v. 
Loescher,  152  Mich.  386,  125  Am.  St.  Rep. 
418,  116  N.  W.  193. 

c.  Inclination  of  courts. 

In  Evans  v.  Moseley,  it  was  held  that 
the  rule  was  that  courts  inclined  to  con- 
strue a  stipulation  for  "forfeiture"  as  a 
penalty. 

A  provision  reading,  "in  the  penalty  of 
£50,  liquidated  damages,  and  not  as  a  pen- 
alty, which  £50  shall  be  forfeited"  by  him 
who  fails  to  perform  the  agreement,  was 
held  to  be  a  penalty  where  it  was  agreed 
that  the  covenantor  should  procure  title 
to  certain  lots.  Henderson  v.  Nichols,  6 
U.  C.  Q.  B.  398.  This  was  because  it  was 
expressly  called  a  penalty  in  one  place, 
and  for  the  reason  that  courts  always  con- 
strue it  as  a  penalty  where  they  can  do  so. 

A  contract  for  the  purchase  of  land  pro- 
vided that  the  6  per  cent  cash  payment 
should  be  whollv  forfeited  in  case  the  res- 
Idue  of  one-fourth  cash  payment  was  not 
made  on  the  day  required.  In  a  suit  to 
recover  the  deposit,  it  was  held  that  a 
court  of  equity  would  relieve  against  the 
penalties  sought  to  be  enforced,  and  com- 
pel the  restitution  of  the  purchase  mon«»y 
paid  less  the  actual  damage.  Allison  v. 
Cocke,  106  Ky.  763,  61  S.  W.  593.  The 
court  said:  "In  following  these  canons 
of  construction,  it  very  frequently  occurs 
that  a  stipulation  for  liquidated  damages 
is  held  to  be  a  penalty,  and,  on  the  other 
hand,  it  is  not  often  that  a  stipulation 
for  a  penalty  or  (i  forfeiture  19  construed 
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themselves  in  the  sum  of  $20,000,  *'com- 
puted  and  agreed  upon  by  and  between  the 
United  States  of  America  and  ourselves  as 
liquidated  damages,  and  not  as  a  penalty, 
to  be  immediately  due  ^o  the  United  States 
of  America  on  the  Ist  day  of  April,  1807" 
(syl.),  although  this  ruling  was  based  in 
part  on  a  statute  directing  the  national 
courts  in  such  cases  to  "render  judgment 
for  the  plaintiff  to  recover  so  much  as  is 
due  according  to  equity."  Syl.  This  would 
seem  to  be  one  instance  where  the  parties 
made  their  meaning  plain  beyond  all  cavil, 
but  the  court,  by  an  elaborate  review  of 
authorities,  reached  the  conclusion  that 
these  parties  could  not  have  really  meant 
what  they  said,  and  that,  even  if  they  did, 
such  a  liquidated  sum  would  be  unjust 
and  inequitable. 

In  Sun  Printing  &  Pub.  Asso.  v.  Moore, 
183  U.  S.  642,  46  L.  ed.  366,  22  Sup.  Ct. 
Rep.  240,  the  court,  speaking  through  Mr. 
Justice  White,  held  that  the  naming  of  a 
stipulated  sum  is  conclusive  upon  the  par- 
ties, in  the  absence  of  fraud  or  mutual 
mistake,  and  that  they  may  stipulate  for 
such   sum  where   the  damages  are  of   an 


uncertain  nature.  The  Sun  Company  char- 
tered a  yacht  to  be  used  in  gathering  news 
during  the  late  war  with  Spain.  The 
yacht  was  wrecked  and  lost,  and  the  owner 
sued  for  the  stipulated  damages  of  $75,000; 
the  language  of  the  charter  party  being: 
"For  the  purpose  of  this  charter  the  value 
of  the  yacht  shall  be  considered  and  taken 
at  the  sum  of  $75,000,  and  the  said  hirer 
shall  procure  security  or  guarantee  to  and 
for  the  owner"  in  the  sum  stated,  **to  se- 
cure any  and  all  losses  and  damages 
which  may  occur  to  said  boat  or  its  be- 
longings, which  may  be  sustained  by  the 
owner  by  reason  of  such  loss  or  damage 
and  by  reason  of  the  breach  of  any  of  the 
terms  or  conditions  of  this  contract."  p.  656. 
The  court  said  that  it  was  pressed  with 
much  earnestness,  and  sought  to  be  sup- 
ported by  copious  reference  to  authority, 
'*that  the  intent  of  the  contracting  parties 
should  not  be  given  effect  to,  because  it  i^ 
our  duty  to  disregard  the  contract  and 
substitute  our  will  or  our  conception  of 
what  the  parties  should  have  done  for  what 
they  did  plainly  do."  p.  650.  Then,  after 
a  most  exhaustive  review  of  the  decisions. 


by  the  courts  to  be  one  for  liquidated  dam- 
ages, for  the  reason  that,  as  a  rule,  such 
stipulation,  being  inserted  at  the  sugges- 
tion of  the  party  to  be  benefited  thereby, 
is  expressed  in  language  effective  to  make 
the  stipulation  operate  for  his  benefit,  so 
far  as  language  can  be  made  to  do  so." 

And  in  Gower  v.  Saltmarsh,  11  Mo.  271, 
it  was  said:  "But  where  a  party  stipulates 
to  do  several  things  in  a  manner  and  at  a 
time  specified,  and  a  failure  in  any  one  of 
them,  either  as  to  the  manner  in  which 
the  work  is  done  or  the  time  by  which  it 
is  finished,  is  to  be  attended  with  the  for- 
feiture of  the  entire  sum  agreed  upon, 
whether  it  be  denominated  a  penalty  or 
liquidated  damages,  the  courts  incline  to 
construe  it  as  a  penalty." 

d.  Disconnected  ttipuUUiona  of  varying 

degree. 

In  EvANB  y.  MosELEY,  it  was  held  that 
parties  will  be  presumed  by  the  courts  to 
nave  intended  that  which  is  just  and  equi- 
table,— a  mere  penalty,  especially  where  the 
language  is  susceptible  of  either  construc- 
tion, or  the  sum  argeed  on  would  apply 
to  a  partial  or  to  a  total  breach. 

And  where  some  of  the  breaches  provid- 
ed for  in  a  contract  were  minute  and  un- 
important, it  was  held  that  a  clause  of 
forfeiture  provided  for  a  penalty.  Horner 
V.  FUntoff,  9  Mees.  &  W.  678,  11  L.  J. 
Exch.  N.  S.  270.  This  was  a  contract  to 
buy  out  an  innkeeper.  The  court  said: 
"The  case  is  stronger  than  that  of  Kemble 
V.  Farren,  6  Bing.  141,  3  Moore  &  P.  425, 
3  Car.  ft  P.  623,  7  L.  J.  C.  P.  258,  31  Re- 
vised Rep.  366,  as  the  word  'forfeited'  is 
used." 
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In  L^nde  v.  Thompson,  2  Allen,  456,  it 
was  said:  "The  case  of  Uorner  v.  Flint- 
off,  9  Mees.  &  W.  678,  11  L.  J.  Exch.  N.  S. 
270,  which  was  cited  by  the  defendant  as 
being  similar  to  the  case  at  bar,  is  dis- 
tinguishable from  it  by  the  leading  cir- 
cumstance, that  the  contract  in  that  case, 
unlike  the  present  one,  contained  various 
stipulations  of  different  degrees  of  impor- 
tance, which  led  the  court  to  the  conclu- 
sion that  the  parties  in  that  case  did  not 
intend  that  the  whole  sum  named  should  be 
paid  in  the  event  of  a  breach  of  any  one  of 
.them." 

A  contract  to  sell  a  store  provided  a 
"penalty  and  forfeiture  of  $500."  It  was 
held  that  such  sum  was  not  liquidated  dam- 
ages, as  this  clause  should  apply  to  each 
provision  of  the  covenants.  Whitfield  v. 
Levy,  35  N.  J.  L.  149.  The  court  said: 
'The  rule  is  well  settled  that  a  sum  named 
in  an  agreement  containing  disconnected 
stipulations  of  various  degrees  of  impor- 
tance will  be  considered  as  a  penalty, 
though  it  is  called  in  the  agreement  liqui- 
dated damages,  unless  the  agreement  specify 
the  particular  stipulation  or  stipulations 
to  which  the  liquidated  damages  are  to  be 
confined." 

An  agreement  for  an  award  provided 
that  on  default  the  party  should  "forfeit** 
$1,500  as  "liquidated  damages."  This  was 
held  to  mean  a  penalty.  Wallis  v.  Carpen- 
ter, 13  Allen,  19.  The  court  said:  "For- 
feiture is  in  the  nature  of  penaltv;  and, 
looking  at  both  contracts  and  the  object  to 
be  secured  by  them,  we  think  a  penalty 
was  intended.  It  would  be  extremely  harsh 
to  regard  it  as  liquidated  damages,  because 
there  are  a  variety  of  things  to  be  done 
under  the  award,  especially  by  the  defend- 
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the  learned  justice  reached  this  conclusion 
**It  may,  we  think,  fairly  be  stated  that 
when  a  claimed  disproportion  has  been 
asserted  in  actions  at  law,  it  has  usually 
been  an  excessive  disproportion  between 
the  stipulated  sum  and  the  possible  dam- 
ages resulting  from  a  trivial  breach  appar- 
ent on  the  face  of  the  contract,  and  the 
question  of  disproportion  has  been  simply 
an  element  entering  into  the  consideration 
of  the  question  of  what  was  the  intent  of 
the  party,  whether  bona  fide  to  fix  the  dam- 
ages or  to  stipulate  the  payment  of  an 
arbitrary  sum,  as  a  penalty,  by  way  of 
security.  .  .  .  The  law  does  not  limit  an 
owner  of  property,  in  his  dealings  with 
private  individuals  respecting  such  prop- 
erty, from  affixing  his  own  estimate  of  its 
value  upon  a  sale  thereof,  or  on  being 
solicited  to  place  the  property  at  hazard 
by  delivering  it  into  the  custody  of  another 
for  employment  in  a  perilous  adventure. 
If  the  would-be  buyer  or  lessee  is  of  the 
opinion  that  the  value  afiixed  to  the  prop- 
erty is  exorbitant,  he  is  at  liberty  to  refuse 
to  enter  into  a  contract  for  its  acquisition. 
But  if  he  does  contract,  and  has  induced  ^ 


ants;  and  it  would  be  difficult  to  perform 
all  of  them  without  such  delay  as  might 
be  held  to  amount  to  negligence." 

And  on  a  bill  for  specific  performance 
for  the  exchange  of  lands,  it  was  held  to 
be  no  defense  that  the  contract  provided 
"either  party  forfeiting  the  above  contract 
by  failing  to  comply  therewith  is  to  for- 
feit to  the  opposite  party  the  sum  of  $50 
as  liquidated  damages."  This  was  held  to 
be  a  penalty,  as  it  applied  to  several  dif- 
ferent stipulations  of  different  degrees  of 
importance.  Daily  v.  Litchfield,  10  Mich. 
29. 

And  where  10  per  cent  of  the  cost  of 
a  building  was  retained  and  to  be  forfeited 
in  ease  the  work  was  not  completed  by  the 
time  and  in  the  manner  provided  for,  it 
was  held  that  this  was  a  penalty,  and  not 
liquidated  damages.  Monmouth  Park  Asso. 
V.  Warren,  66  N.  J.  L.  698,  27  Atl.  932. 
This  was  on  the  ground  that  there  were 
several  undertakings  in'cluded,  some  of 
which  were  unimportant  and  trivial. 

And  where  one  party  agreed  to  forfeit 
and  pay  $1,500,  and  the  other  to  forfeit 
his  farm,  in  case  of  failure  to  carry  out  an 
agreement  for  an  exchange  of  land,  it  was 
held  that  the  forfeiture  of  $1,500  was  a 
penalty,  and  not  liquidated  damages,  as 
the  agreement  related  to  several  covenants 
on  some  of  which  damages  could  be  as- 
sessed. Cheddick  v.  Marsh,  21  X.  J.  L. 
463.  It  was  said  that  as  to  the  forfeiture 
of  land,  that  would  be  liquidated  damages. 

e.  Damages  easily  ascertained. 

If  the  amount  of  damages  is  easily  prov- 
able, it  seems  that  the  provision  of  forfei- 
ture will  be  held  to  mean  a  penalty. 
50  L.ItA.(N.S.) 


the  owner  to  part  with  his  property  on  the 
face  of  stipulations  as  to  value,  the  pur- 
chaser or  hirer,  in  the  absence  of  fraud, 
should  not  have  the  aid  of  a  court  of  equity 
or  of  law  to  reduce  the  agreed  value  to  a 
sum  which  others  may  deem  is  the  actual 
value."     pp.  672,  673. 

Turning,  now,  to  our  own  decisions,  it 
may  be  observed  that  in  Heatwole  v.  Gor- 
rell,  35  Kan.  692,  12  Fac.  135,  one  who  had 
sold  his  business  and  good  will,  and  bound 
himself  in  the  sum  of  $500  not  to  engage 
in  such  business  at  the  same  place  lor  five 
years,  was  held  liable  for  actual  damages 
only;  the  obligation  being  construed  as  one 
for  penalty,  and  not  for  liquidated  dam- 
ages. It  was  held  that  whenever  one  binds 
liimself  in  a  fixed  sum  for  the  performance 
or  nonperformance  of  something,  "without 
stating  whether  such  fixed  sum  is  intended 
as  a  penalty  or  as  liquidated  damages,  and 
without  regard  to  the  magnitude  or  the 
number  of  any  breaches  that  may  occur, 
or  the  amount  of  the  damages  that  may 
ensue,  and  the  contract  is  such  that  it  may 
be  partially  performed  and  partially  vio- 
lated, such  fixed  sum  must  be  considered 


So,  where  a  contract  to  sell  3,500  sheep 
provided  that  the  party  in  default  "shall 
forfeit"  and  pay  the  other  party  the  sum 
of  $1,000,  it  was  held  that  this  was  a 
penalty,  and  not  liquidated  damages,  as 
the  amount  of  damages  could  be  easily  as- 
certained. Squires  v.  Elwood,  33  Neb.*  126, 
49  N.  W.  939. 

A  contractor  agreed  that  he  should  for- 
feit $20  for  each  day's  delay  in  complet- 
ing a  lighthouse.  It  was  held  that  the 
forfeiture  clause  would  be  regarded  as  pro- 
viding for  a  penalty,  and  not  for  liqui- 
dated damages.  L.  P.  &  J.  A.  Smith  Co. 
V.  United  States,  34  Ct.  CI.  472.  The 
court  said:  "For  the  reason  stated,  we 
must  hold  that  the  forfeiture  of  the  sum 
of  $20  a  day  for  each  and  ever^  day's 
delay  in  completing  and  delivermg  the 
work  was  intended  by  the  parties  as  a 
penalty  for  the  failure  to  perform  the  con- 
tract, rather  than  the  measure  of  Injury 
for  the  delay;  and  this,  we  think,  is  the 
reasonable  construction  of  the  language 
used,  independent  of  the  intention  of  the 
parties,  and  that  therefore  the  claimant  is 
entitled  to  recover  the  amount  so  deducted 
from  the  consideration  price  of  the  con- 
tract, less  the  sum  of  $256,  actual  damages 
sustained  in  the  employment  of  the  in- 
spector." This  was  because  the  damage 
could  have  been  easily  ascertained. 

And  where  a  stock  of  merchandise  was 
to  be  exchanged  for  a  tract  of  land,  the 
stock  to  be  invoiced  and  the  difi'erence  to 
be  paid  in  cash,  and  $500  to  be  staked  in 
cash  in  the  hands  of  a  third  party,  it  was 
held  that,  as  actual  damages  were  readily 
provable,  upon  default  neither  party  could 
enforce  the  forfeiture.  Benfield  ▼.  Croson, 
90  Kan.  661,  136  Pac.  262. 
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as  a  penalty,  and  not  as  liquidated  dam- 
ages."   Syl.  i  2. 

.  In  Condon  v.  Kemper,  47  Kan.  126,  13 
L.RJL.  671,  27  Pac.  829,  830,  the  agreement 
was  to  build  a  wall  or  remove  a  certain 
house  3  feet  and  put  it  in  as  good  condi- 
tion as  before,  and  the  contract  stipulated 
that  a  failure  to  perform  these  obligations 
by  Condon  should  entitle  Kemper  to  re- 
cover from  him  "the  sum  of  $500  as  liqui- 
dated and  ascertained  damages  for  the 
breach  of  this  contract."  p.  135.  It  was 
held  that  this  was  a  penalty,  and  not 
liquidated  damages;  that,  as  the  cost  of 
making  the  breach  good  was  shown  by  the 
evidence  to  be  only  $100,  the  parties  "could 
not  have  had  in  contemplation  actual  com- 
pensatory damages."    Syl. 

In  the  opinion  Mr.  Justice  Valentine 
said:  "of  course,  the  words  of  the  parties 
with  respect  to  damages,  losses,  penalties, 
forfeitures,  or  any  sum  of  money  to  be 
paid,  .     .     must    be   given    due   con- 

sideration, and,  in  the  absence  of  anything 
to  the  contrary,  must  be  held  to  have  con- 
trolling force;  but  when  it  may  be  seen 
from  the  entire  contract,  and  the  circum- 


In  a  contract  for  the  purcliase  of  a  crop 
of  oranges,  $1,500  was  paid,  and  it  was 
agreed  that  if  tlie  purchaser  failed  to  com- 
ply with  the  contract,  the  sum  already 
paid  was  to  be  forfeited.  It  was  held 
that  the  stipulation  in  the  contract  was 
not  for  liquidated  damages,  but  for  for- 
feiture. Nichols  V.  Haines,  39  C.  C.  A. 
236,  98  Fed.  692.  The  court  said:  "If 
there  remained  unpaid  upon  the  contract  a 
sum  less  than  $1,500,  say  only  $500,  it  is 
evident  that  the  plaintiff  could  be  entitled 
to  recover  only  that  sum  and  interest;  and 
the  amount  unpaid  being  greater  than  the 
stipulated  forfeiture,  and  being  definitely 
ascertainable,  that  amount,  with  interest,  is 
the  proper  measure  of  the  recovery." 

A  contract  to  furnish  timber  to  the  gov- 
ernment provided  a  certain  "per  cent  will 
be  retained  by  the  United  States  until  the 
contract  be  completed,  when  amounts  .so 
retained  will  be  paid  to  the  contractor,  or 
will  be  forfeited  to  the  United  States  if 
(he  contractor  fails  to  fulfil  his  contract. 
It  was  held  that  the  10  per  cent  retained 
was  not  a  stipulated  compensation  for  a 
breach  of  contract.  Lester  v.  United 
States,  1  Ct.  CI.  62.  The  court  said: 
"Tliere  can  be  no  doubt  that,  in  addition 
to  being  reserved,  and  to  become  the  sub- 
ject of  forfeiture  in  a  certain  event,  it 
was  also  intended  as  a  security  for  perform- 
ance, and  the  means  of  compensation  or  in- 
demnification to  the  United  States  for  any 
damage  resulting  from  the  failure  of  the 
claimants.  If  any  sucli  damage  resulted 
in  this  case,  it  has  not  been  shown  in  the 
evidence,  and  we  must  therefore  assume 
that  none  accrued." 

A  deposit  of  $100  was  made  by  a  party 
contracting  to  cut  and  buy  all  the  timber 
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stances  under  which  the  contract  was  made, 
that  the  parties  did  not  have  in  contempla- 
tion actual  damages  or  actual  oompennation, 
and  did  not  attempt  to  stipulate  with  refer- 
ence to  the  payment  or  recovery  of  actual 
damages  or  actual  compensation,  then  the 
amount  stipulated  to  be  paid  on  the  one 
side,  or  to  be  received  or  recovered  on  the 
other  side,  cannot  be  considered  as  liquidat- 
ed damages,  but  must  be  considered  in  the 
nature  of  a  penalty,  and  this  even  if  the 
parties  should  name  such  amount  'liquidat- 
ed damages.' "  p.  130.  He  then  closed  a 
most  thorough  and  illuminating  quotation 
of  authorities  (p.  135)  with  the  following 
from  Myer  v.  Hart,  40  Mich.  517,  29  Am. 
Rep.  553:  "Just  compensation  for  the 
injury  sustained  is  the  principle  at  which 
the  law  aims,  and  the  parties  will  not  he 
permitted,  by  express  stipulation,  to  set 
this  principle  aside."     p.  523. 

He  closed  the  opinion  itself,  however, 
after  referring  to  the  smallness  of  the 
actual  damages,  with  this  sentence:  "All 
this  shows  that  the  parties  did  not  have 
in  contemplation  the  matter  of  actual  com- 
pensatory   damages    when    they    stipulated 


of  a  certain  size  on  a  tract  of  land,  ami 
to  forfeit  tlie  $100  and  the  timber  that  was 
not  run,  if  failure  was  made  in  any  part 
of  the  agreement.  It  was  held  that  there 
could  be  no  forfeiture  of  the  $100  or  tim* 
ber  further  than  the  actual  damage  sus- 
tained. Stillwell  V.  Paepcke-Leicht  Lum- 
ber Co.  73  Ark.  432,  108  Am.  St.  Rep. 
42,  84  S.  W.  483.  The  court  said:  "Usual- 
ly the  surest  test  of  liquidated  damages  i^ 
where  the  actual  damages  caused  by  the 
breach  would  be  uncertain  and  difficult  of 
proof,  and  the  sum  stipulated  appears  to  be 
reasonable  compensation  for  the  injury  oc- 
casioned by  the  failure  to  perform  the  con- 
tract." 

/.  Unreasonable  anumnt. 

If  the  forfeiture  Is  excessive  or  for  an 
unreasonable  amount,  it  will  be  held  to  be 
a  penalty,  and  not  liquidated  damages. 

So,  where  the  forfeiture  was  unreasonable, 
as  $25  a  day  as  liquidated  damages,  to  be 
forfeited  for  each  day's  delay  in  the  work, 
amounting  to  $3,250,  it  was  held  to  be  a 
penalty,  and  it  would  not  be  enforced.  The 
consideration  of  the  contract  was  $7,500, 
and  the  contract  was  completed.  Edgar  & 
T.  Foundry  &  Mach.  Works  v.  United 
States.  34  Gt.  CI.  205. 

And  a  provision  in  a  land  contract  that: 
"either  party  failing  to  carry  out  and  per- 
form the  conditions  of  this  contract  and 
agreement  forfeit  to  the  other,  as  penalty 
for  such  failure  to  do  and  perform  their 
part  of  the  within  contract  and  agreement, 
the  sum  of  $300,"  was  held  to  be  an  Ai^ee- 
ment  for  a  penalty,  as  the  vendor  resold  on 
the  same  terms,  and  was  not  damaged  by 
the  breach.  Monroe  v.  South,  —  Tex.  Civ. 
App.  — ,  64  S.  W.  1014. 
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iliat  Kemper  might  recover  $500  from  Con- 
don as  liquidated  and  ascertained  dam- 
ages in  case  of  a  breach  of  th^  contract, 
but  shows  that  in  fact,  though  not  in 
words,  they  fixed  the  sum  of  $500  as  a 
penalty  to  cover  all  or  any  damages  which 
might  result  from  a  breach  of  the  contract." 
47  Kan.  135.  To  the  same  effect  is  David- 
«on  y.  Hughes,  76  Kan.  247,  91  Pac.  913. 

In  St.  Louis  ft  S.  F.  R.  Co.  v.  Gaba,  78 
Kan.  432,  97  Pac.  435,  it  was  held:  "Ihe 
extent  of  a  possible  future  loss  to  be  paid 
in  the  event  of  a  breach  of  contract  may 
be  agreed  upon  in  advance,  where  th(>rc  is 
difficulty  in  determining  the  extent  of  the 
loss  and  the  resulting  damages  are  uncer- 
tain. In  such  a  case  the  amount  so  fixed, 
if  reasonable,  will  be  allowed  when  the 
default  occurs."  Syl.  ^  2.  It  was  further 
held  that  the  use  of  the  words  "forfeiture," 
^'penalty,"  and  ''liquidated  damages'*  is  not 
controlling,  "although  due  weight  should 
be  given  to  such  expressions,  in  connection 
with  other  parts  of  the  agreement,  the 
subject-matter,  and  other  facts  and  cir- 
cumstances."    Syl.  H  4. 

In   Illinois  Trust  &   Say.   Bank  y.   Bur- 


And  $50  per  day  to  be  "forfeit"  and 
paid  as  "liquidated"  damages  for  not  com- 
pleting work  on  a  sewer  in  time  was  held 
to  be  a  penalty.  McCann  y.  Albany,  11 
App.  Diy.  378,  42  N.  Y.  Supp.  94,  affirmed 
in  158  N.  Y.  634,  63  N.  E.  673.  The  court 
said:  "Taking  both  the  contract  and  the 
nature  and  circumstances  of  the  case  into 
consideration,  we  gather  the  intent  of  the 
parties  to  be  to  guard  the  city  against  an 
mjurious  delay  in  completing  the  sewer; 
not  greatly  to  punish  the  contractor  be- 
yond his  demerits,  as  would  be  the  case  if 
he  should  be  required  to  forfeit  $6,900  as 
the  penalty  for  causing  nominal  damages." 

A  contract  provided  for  the  delivery  of  a 
certain  number  of  saw  logs  at  a  certain 
place  in  a  certain  time,  and  provided  also 
for  a  forfeiture  of  all  logs  not  delivered 
into  the  Kentucky  river  by  a  later  date. 
It  was  held  that  to  say  that  because  a 
quantity  of  saw  logs  were  not  delivered  at 
a  certain  time,  they  should  be  forfeited  to 
the  buyer  on  that  day  and  on  that  account, 
was  unjustifiable,  and  the  actual  damages 
only  could  be  recovered.  Daniel  v.  Day 
Bros,  Lumber  Co.  20  Ky.  L.  Rep.  940. 
82  8.  W.  981,  s.  c.  on  subsequent  appeal 
27  Ky.  L.  Rep.  650,  85  S.  W.  1002. 

And  where  the  United  States  made  a 
clear  gain  of  $33,000  by  taking  away  a 
contract  because  of  delay,  and  giving  it  to 
another  person,  it  was  hell  that  the  United 
States  had  no  right  to  money  withhch! 
from  the  first  contractor  for  indemnity  and 
security,  "as  the  risk  was  over.  Quinn  v. 
United'  States,  99  U.  S.  30,  25  L.  ed.  269. 
In  this  case  the  government  reserved  10 
per  cent,  and  the  contract  provided  that 
the  government  could  take  away  the  con- 
tract and  emoloy  others,  deducting  the  ex- 
60  L.R.A.(N.S.) 


lington,  79  Kan.  797,  101  Pac.  649,  it  was 
held:  "Where  damages  provided  for  in  a 
contract  are  uncertain  in  their  nature  and 
cannot  well  be  ascertained  by  any  pe- 
cuniary standard,  and  where  the  parties 
themselves,  understanding  the  peculiar  cir- 
cumstances surrounding  the  transaction,  are 
better  able  to  estimate  the  loss  that  may 
be  sustained  by  delay  or  failure  of  per- 
formance, they  are  permitted  to  fix  the 
amount  of  damages  to  be  recovered."  Syl. 
f  4.  There  the  matter  contracted  about 
involved  the  loss  to  the  city  arising  from 
failure  to  supply  water,  and  of  necessity 
such  loss  would  be  exceedingly  difficult  to 
estimate,  and  the  parties  to  the  contract 
were  supposed  to  compute  and  consider  the 
amount  carefully  in  advance. 

We  think  it  may  fairly  be  said  that, 
while  ordinarily  parties  are  bound  by  the 
terms  of  their  contracts,  still  the  courts 
have  an  idea  that  they  are  constituted  to 
do  justice,  and  unless  it  appears  that  the 
parties  bona  fide  and  actually  intended  to 
stipulate  for  liquidated  damages,  which 
damages  would  often  be  grossly  inequitable 
and  unjust,  they  will  be  presumed  by  the 


penses  from  any  money  due,  and  the  con- 
tractor was  to  be  responsible  for  any 
damages  to  others,  caused  by  his  delay. 

In  a  land  option  supplemental  contract, 
it  was  provided  that,  in  the  event  of  fail- 
ure to  comply,  the  party  should  forfeit 
all  right  to  the  contract,  and  tliat  the 
money  paid  should  be  deemed  and  con- 
sidered as  damages  sustained  by  such  de- 
fault. It  was  provided  that  time  was  of 
the  essence  of  the  contract,  coupled  with  a 
forfeiture  clause,  and  that  in  case  of  de- 
fault the  first  parties  expect  to  sell  to  an- 
other party.  It  was  held  that  the  money 
forfeited  Was  intended  as  a  penalty,  that 
the  stipulation  to  retain  $8,500  as  pretend- 
ed damages,  when  there  was  a  resale  at  a 
higher  price,  was  a  mere  expedient  to  get 
the  sum  without  any  consideration.  Sher- 
burne y.  Hirst,  121  Fed.  998. 

g.  Estoppel, 

The  failure  to  cancel  in  time  a  contract 
providing  for  a  forfeiture  of  the  per  cent 
retained,  as  damages  for  violating  the  con- 
tract, was  hold  to  estop  the  party  from 
Asserting  a  right  to  retain  the  forfeiture. 
Henderson  Bridge  Co.  v.  O'Connor,  88  Ky. 
303,  11  S.  W.  18,  957. 

In  Louisville  &  N.  R.  Co.  v.  Mason  &  H. 
Co.  126  Ky.  844,  104  S.  W.  975,  the  case 
of  Henderson  Bridge  Co.  v.  O'Connor, 
supra,  was  distinguished,  the  court  saying: 
"In  that  case  the  contract  provided  in  sub- 
stance that  if  the  work,  in  the  judgment 
of  the  engineer,  did  not  progress  with  suffi- 
cient speed,  the  brids^e  company  should  have 
the  power  to  annul  the  contract  if  it  saw 
proper  to  do  so;  whereupon  the  contract 
should  become  null  and  void,  and  the  un- 
paid part  of  the  value  of  the  work  done 
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courtB  to  have  intended  that  which  ie  just 
and  equitable, — ^a  mere  penalty;  and  espe- 
cially 00  where  the  language  used  is  sus- 
ceptible of  either  construction,  or  where  it 
is  plain  that  actual  damages  might  without 
serious  difficulty  have  been  estimated  in 
advance,  or  where  the  sum  agreed  upon 
would  be  recoverable  alike  for  a  partial  or 
for  a  total  breach.  Here,  about  1,000  head 
of  cattle  were  to  be  delivered  in  certain 
condition  at  a  certain  time  and  place  for 
about  $40,000.  The  parties  without  seri- 
ous difficulty  could  have  estimated  in  ad- 
vance the  loss  which  might  arise  from  a 
total  or  partial  failure  to  deliver.  Not- 
withstanding the  language  used  in  the  con- 
tract, it  is  difficult,  if  not  impossible,  to 
boliove  that  the  parties  really  intended 
that  $3,000  should  be  forfeited  or  recovered 
alike  for  a  total  failure  or  for  a  failure 
to  deliver  twenty  or  forty  head  of  the 
cattle.  Indeed,  if  men  dealing  in  cattle 
to  the  extent  indicated  by  this  contract 
actually  intended  to  foreclose  all  question 
Hs  to  the  damages  to  be  recovered  for  a 
partial  or  total  breach,  they  could  have 
used    language   far   more   perspicuous   and 


free  from  ambiguity.  Aa  it  is  practically 
impossible  to  discover  from  the  wording 
employed,  by  them  that  they  intended  a 
payment  of  $3,000  for  a  partial  breach,  so 
it  is  equally  difficult  to  find  therefrom  that 
they  intended  that  turn  to  cover  the  loss 
arising  from  a  total  breach.  We  hold, 
therefore  that  the  trial  court  correctly  con- 
strued the  stipulation  as  one  for  a  penalty 
only. 

There  was  testimony  to  the  effect,  and 
the  jury  found,  that  there  was  a  market 
at  Garden  City  for  cattle  such  aa  those 
contracted  for.  The  court  excluded  evi- 
dence of  prices  at  Kansas  City,  and  thi^ 
is  complained  of  as  material  error.  While 
the  general  rule  in  cases  of  this  kind  con- 
fines the  evidence  of  the  value  to  the  con- 
templated place  of  delivery,  still  the  testi- 
mony shows  that  the  Garden  City  market 
for  stock  cattle  is  largely  governed  by  the 
Kansas  City  market,  and  we  know,  what 
ever>'body  else  knows,  that  the  price  of  such 
cattle  at  Garden  City  is  practically  fixed  by 
the  Kansas  City  market  price,  leas  the 
freight  from  the  one  place  to  the  other.  The 
appellants  offered  to  show  the  Kansas  City 


nhould  be  forfeited  by  the  contractors  to 
tlic  bridge  company.  The  only  contingency 
in  which  the  %'aiue  of  the  work  done  was  for- 
feited to  the  bridge  company  was  upon  its 
annulment  of  the  contract  on  the  ground 
stated.  If  it  failed  to  annul  the  contract, 
the  clause  in  regard  to  the  forfeiting  of 
tlic  value  of  the  work  done  necessarily  did 
not  apply." 

A  forfeit  of  $10  a  day  for  each  day  after 
a  certain  date  a  building  was  not  complet- 
ed was  held  to  be  a  penalty,  wliere  the 
owner  delayed  action  for  a  long  time,  and 
he  had  the  right  to  have  annulled  the 
contract,  and  could  have  completed  the 
building  himself  at  small  cost.  Brennan 
,  V.  Clark,  29  Neb.  385,  45  N.  W.  472.  This 
waB  because  it  was  his  duty  to  reduce  his 
damages  to  the  lowest  possible  limit.  The 
court  said:  "If  the  construction  is  doubt- 
ful, the  agreement  is  considered  as  a  pen- 
alty merely.  If  the  defendant  provides  for 
the'  payment  of  a  large  sum  on  failure  to 
pay  a  less  sum  at  a  particular  date,  the 
larger  sum  is  merely  a  penalty,  and  if  dam- 
ages result  from  the  performance  or  omis- 
Bion  of  acts  which  are  certain  or  ascertain- 
able by  evidence,  the  stipulated  sura  is 
eonsidered  as  a  penalty;  hut  where  the 
acts  or  omissions  are  not  susceptible  of 
measurement  by  a  pecuniary  standard,  the 
sum  stipulated  will  ordinarily  be  regarded 
as  liquidated  dama^res." 

And  where  a  contract  by  a  carpenter  pro- 
vided for  a  forfeiture  of  £40  per  week 
for  failure  to  complete  a  brewery  after  a 
certain  date,  it  was  held  that  nonperform- 
ance was  caused  by  the  act  of  the  owners, 
and    no   recovery   on   the   forfeiture   clause 

• 

could   be  had.     Holme   v.   Guppy,   3   Mees. 
*  W.  387,  1   .Tur.  825. 
ftO  L.R.A.(N.S.) 


A  contract  for  the  purchase  of  real  es- 
tate provided  that,  on  failure  of  the  pur- 
chaser to  comply,  "all  the  payments  which 
shall  have  been  made  hereon  or  in  pursu- 
ance hereof,  and  all  buildings  and  other 
improvements  which  are  now  or  shall  here- 
after be  placed  on  said  premises,  shall  be 
absolutely  and  forever  forfeited  to  said 
party  of  the  first  part."  It  was  held  that 
the  purchaser  could  recover  the  money 
paid,  as  the  vendor  conveyed  the  land  ti> 
a  third  party.  Smith  v.*  Treat,  234  111. 
552,  85  N.  E^  280,  affirming  139  III.  App. 
262. 

In  District  of  Columbia  v.  Camden  Iron 
Works,  15  App.  D.  C.  108,  it  was  said: 
"If  the  strict  performance  of  the  contract 
on  the  part  of  the  plaintiff  was  prevented 
by  the  act  or  course  of  conduct  of  the  de- 
fendant, or  was  suspended  by  the  action 
or  acquiescence  of  the  defendant,  no  claim 
can  be  justly  made  for  penalties  or  for- 
feitures under  the  contract." 

Money  was  deposited  with  a  landlord  to 
secure  the  payment  of  rent,  and  it  was 
provided  that  if  the  tenant  removed  and 
did  not  pay  rent,  the  deposit  should  be  for- 
feited and  become  the  property  of  the  land- 
lord. Where  the  lease  was  surrendered  and 
posacssion  of  the  premises  accepted,  it  was 
held  that  the  tenant  could  maintain  an 
action  to  recover  the  deposit.  It  was  also 
held  that  the  deposit  was  not  liquidated 
damages.  Carson  v.  Arvantes.  10  Colo. 
App.  382,  57  Pac.  1080,  affirmed  in  27  Colo. 
77,  50  Pac.  737. 

A  railroad  contractor  agreed  for  the  for- 
feiture of  the  reserved  5  per  cent  on  fail- 
ure to  complete  the  work  in  the  time  speci- 
fied. It  was  held  that,  even  if  the  stipu- 
lation was  for  liquidated  damages,  and  not 
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price,  which  differed  materially  from  the 
(iarden  City  price  test i lied  to  by  witnesses 
for  the  appellee,  and  we  think  the  trial 
<*ourt  should  have  permitted  the  introduc- 
tion of  this  evidence.  As  was  said  in  Mc- 
Carty  \\  Quimby,  12  Kan.  409,  it  is  a  fun- 
damentnl  rule  of  evidence  that  the  best  evi- 
dence of  which  the  case  is  susceptible  must 
be  produced.  See  also  Hanson  v.  Lawson, 
19  Kan.  201. 

Wharton  on  Evidence,  §  1200,  says: 
**Distant  markets  cannot  be  consulted  in 
proof  of  value,  though  it  is  otherwise  if 
the  markets  be  in  any  way  interdependent 
or  sympathetic." 

In  Sisson  v.  Cleveland  &  T.  R.  Co.  14 
Mich.  489,  497,  90  Am.  Dec.  252,  in  holding 
that  newspaper  market  reports  were  a 
proper  source  of  knowledge,  Cooley,  J., 
said:  ''As  a  matter  of  fact,  such  reports, 
which  are  based  upon  a  general  survey  of 
the  whole  market,  and  are  constantly  re- 
ceived and  acted  upon  by  dealers,  are  far 
more  satisfactory  and  reliable  than  in- 
dividual entries  or  individusl  sales  or  in- 
quiries, and  courts  would  justly  be  the  sub- 
ject of  ridicule  if  the}'  should  deliberately 


shut  their  eyes  to  the  sources  of  informa- 
tion which  the  rest  of  the  world  relies 
upon,  and  demand  evidence  of  a  less  cer- 
tain and  satisfactory  character."  p.  497. 
In  Siegbert  v.  Stiles,  39  Wis.  533,  it  was 
held  that  the  market  price  of  hogs  at 
Prairie  du  Chien  could  be  shown  bv  evi- 
dence  of  the  market  price  at  McGregor. 
Although  these  two  towns  are  separated 
only  by  the  Mississippi  river,  the  coui*t, 
in  the  opinion,  said:  "As  a  matter  of 
course,  the  market  price  of  any  staple  in 
the  interior  towns,  where  such  staple  is 
gathered  directly  from  the  producers  and 
shipped  to  some  great  market,  is  governed 
by  the  prices  which  prevail  at  such  mar- 
ket." p.  537.  See  also  Jones  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  53  Ark.  27,  22  Am.  St. 
Rep.  175,  13  8.  W.  416. 

The  jury  answered  nine  special  questions, 
but  the  appellant  complains  that  the  trial 
court  refused  to  submit  six  others.  One^ 
related  to  an  ofTer  to  deliver  the  cattle  and 
a  tender  of  an  inspection  certificate.  As 
the  jury  found  that  the  appellants  had 
i  notiHcd  the  appellees  that  they  would  not 
I  take  the  cattle,  and  that  the  appellees  had 


for  penaltv,  the  5  per  cent  could  not  be 
retained  if  the  company  failed  to  perform 
its  part  of  the  contract.  Florida  Northern 
R.  Co.  V.  Southern  Supplv  Co.  112  Ga. 
1,  37   S.  E.  130. 

Five  thousand  dollars  was  deposited 
with  a  lessor  as  Hocnrity  for  a  ton-year 
lease,  the  Icusec  taking  a  note  and  deed  of 
trust  to  be  canceled  in  ca^o  the  lease  was 
forfeited.  A  bond  also  wrh  given  for 
$3,000,  providing  that  if  the  rent  was  not 
paid  to  the  lessor,  the  amount  of  the  bond 
should  be  forfeited  to  the  lessor  as  liquidat- 
ed damages,  and  not  as  a  penalty.  It  was 
held  that  a  surrender  of  the  property  by 
the  tenant  and  acceptance  by  the  landlord 
reli^ased  both  parties.  It  was  held  unneees- 
sarv  to  determine  whether  the  forfeiture 
was  a  penalty  or  liquidated  damages.  Wil- 
son V.  Agnew,  —  Colo.  App.  — ,  136  Pac. 
96. 

And  where  parties  agreed  to  exchange 
land,  and  on  default  to  '"forfeit  the  sum 
of  .$500,"  it  was  held  that  the  word  "for- 
feit" was  not  conclusive.  Noyes  v.  Phil- 
lips, 60  N.  Y.  408.  The  first  judgment  of 
$500  was  set  aside  at  the  instance  of  the 
defendant,  claiming  that  it  was  a  penalty. 
On  the  second  trial  the  verdict  was  $1,000. 
The  court  said:  "The  defendant  occupies 
the  position  of  refusing  to  perform  the  con- 
tract to  exchange  or  pay  the  forfeit,  and 
claimed,  and  was  allowed  on  the  trial,  to 
re<luce  the  damages  below  that  sum,  and 
yet  he  insists  that,  while  he  might  reduce 
the  sum  to  any  extent,  the  plaint  iff  could 
not  increase  it  by  the  same  eharacter  of 
evidence;  in  other  words,  while  he  is  to 
have  the  benefit  of  the  sum  named  to  limit 
a  recovery,  he  is  not  under  the  correspond- 
ing burden  of  being  bound  by  it." 
50  L.R.A.(y.S.) 


And  where  the  government  failed  to  keep 
its  contract  and  pay  monthly,  it  was  held 
that  the  contractor  was  justified  in  refus- 
ing to  proceed.  The  oflicer  of  the  govern- 
ment did  not  then  forfeit  the  contract,  but 
subsequently  made  an  order  forfeiting  the 
money  due  or  to  become  due,  including  the 
retained  percentage.  It  was  held  that  a 
forfeiture  must  be  exercised  in  strict  pur- 
suance of  the  power  and  in  apt  time. 
Pifireon  V.  United  States,  27  Ct.  Cl.  107. 
The  court  said :  "It  cannot  be  founded  upon 
a  fault  once  forgiven,  and  upon  the  faith 
of  which  forgiveness  the  derelict  party  has 
ventured  forward  in  the  performance  of 
his  duty." 

A  contract  to  build  docks  for  a  railroad 
provided  that,  on  failure  to  proceed  with 
the  work,  the  railroad  could  consider  the 
contract  void,  and  all  sums  that  might  be 
due  should  be  forfeited.  It  was  held  that 
the  clause  of  forfeiture  could  be  enforced 
onlv  within  the  time  fixed  for  completion. 
Walker  v.  London  k  N.  W.  R.  Co.  L.  R.  1 
C.  P.  Div.  518.  45  L.  J.  C.  P.  N.  S.  787, 
36  L.  T.  N.  S.  53,  25  Week.  Rep.  10. 

In  a  contract  for  the  sale  of  land,  it  was 
provided  that  payment  be  made  "ss  fol- 
lows, to  wit:  $900  in  gold  coin  as  forfeit; 
.$4,100  in  gold  coin  on  or  before  September 
6,  1887,"  and  that,  on  failure  to  complv 
by  the  purchaser,  the  other  party  should 
be  released  from  all  obligation,  "and  said 
party  of  the  second  part  shall  forfeit  all 
right  thereto."  On  the  12th  of  September, 
the  purchaser  gave  notice  that  he  rescinded 
and  demanded  the  $000  held  as  forfeit.  It 
was  held  that,  as  no  deed  had  l)een  ten- 
dered, both  parties  were  at  fault,  and  the 
$900  were  held  bv  defendant  as  money  had 
and  received,  subject  to  be  recovered  by  the 
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oiTered  to  deliver  them  with  a  certificate 
of  inspection,  this  question  and  two  others 
with  reference  to  inspection  were  imma- 
terial and  Iar(^2ly  repetitions  of  other  qucs- 
itions  answered  by  the  jur}'.  Another  was 
"with  reference  to  the  Garden  City  market, 
:and  was  a  duplicate  of  one  submitted  to 
iand  answered  by  the  jury.  The  two  re- 
^maining  questions  concerned  the  Kansas 
City  market,  and  in  view  of  what  we  have 
said  they  should  have  been  submitted. 

It  is  suggested  by  the  appellant  that  the 
trial  court  assumes  the  right  in  all  eases  to 
refuse  or  modify  special  questions  prepared 
by  counsel,  and  to  substitute  his  own.  Ihe 
testimony  does  not  so  show,  but  the  exor- 
cise of  a  sound  discretion  in  this  respect 
-would  meet  and  merit  our  approval.  The 
use  of  special  questions  has  often  been  per- 
mitted to  an  extent  uncalled  for  and  un- 
justifiable. The  trial  court  is  not  an  auto- 
maton nor  a  mere  umpire.  Its  duty  and  dig- 
nity require  it  to  restrict  the  statutoi-y 
right  to  the  use  of  special  questions  to  what 
in  each  case  is  a  sane  and  fair  administra- 
tion of  justice,  and  not  to  cumber  the  record 
and  waste  the  time  of  the  court  in  "vain 
repetitions"  or  irrelevant  or  trap  questions. 
Brewer,  J.,  in  Wyandotte  v.  Gibson,  25 
Kan.  236,  in  speaking  of  counsel's  right  to 
submit  instructions  and  special  questions, 
said:      "He    may    present   any    number    of  1 


questions  for  submission,  as  any  numbur 
of  instructions,  but  it  is  the  duty  of  tl:e 
court  to  determine  what  in  the  one  case 
shall  be  submitted,  as  in  the  other  what 
shall  be  given."  p.  243.  And  in  Missouri 
P.  R.  Co.  v.  Holley,  30  Kan.  473,  1  Pac. 
135,  he  said:  "The  court  is  not  a  mere 
mouthpiece  through  which  the  party  in- 
terrogates the  jury.  The  jury  is  not,  as  it 
were,  placed  on  the  witness  stand  to  be 
cross-examined  by  counsel.  It  is  the  duty 
of  the  court  to  supervise  the  questions 
presented;  to  select  the  most  important, 
and  arrange  them  in  a  clear  and  n.atunil 
manner."  p.  473.  See  also  Elliott  v.  Rey- 
nolds, 38  Kan.  274,  16  Pac.  69S;  \Vag<!on- 
ner  v.  Oursler,  54  Kan.  144,  37  Pac.  1)73; 
Missouri,  K.  &  T.  R.  Co.  v.  Lycan,  57  Kan. 
646,  47  Pac.  526,  1  Am.  ^eg.  Rep.  48. 

Ihe  jury  were  erroneously  permitt4?d 
to  include  interest  in  their  award  of  dam- 
ages; the  rule  in  this  state  being  that 
interest  is  not  recoverable  on  awards  for 
unliquidated  damages  before  judgment. 
Clyde  Mill,  k  Elevator  Co.  v.  Buoy,  71  Kan. 
203,  SO  Pac.  591,  and  cases  cited;  Latham 
Mercantile  &  Commercial  Co.  ▼.  Harrod, 
83  Kan.  323,  111  Pac.  432. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  as  to  the  amount 
of  damages  only. 


plaintiff  less  the  amount  of  damage  for  his 
failure  to  complete  the  purchase.  Cleary  v. 
Folger,  84  Cal.  316,  18  Am.  St.  Rep.  187, 
24  Pac.  280.  The  court  said:  "Forfeit- 
ures, as  such,  are  not  favored  by  the  courts, 
and  are  never  enforced  if  they  are  couched 
in  ambiguous  terms." 

In  Plielps  v.  Brown,  95  Cal.  572,  30  Pac. 
774,  it  was  said  that  the  case  of  Cleary 
V.  Foljfcr,  supra,  as  to  ending  a  contract 
where  botli  parties  are  in  default,  was  over- 
ruled in  Newton  v.  Hull,  90  Cal.  492,  27 
Pac.  429,  but  the  further  proposition  in- 
volved, that  a  vendee  may  recover  back  in- 
stalments less  the  actual  damages,  has  never 
been  modified. 

And  where  the  officers  of  the  United 
States,  instead  of  declaring  a  forfeiture  of 
a  contract  because  of  the  refusal  of  the 
claimant  to  proceed  with  the  work,  tacitly 
acquiesced  in  the  abandonment  in  not  ob- 
jecting to  the  claimant's  failure  to  pro- 
ceed, it  was  held  that  if  the  further  prose- 
cution of  the  work  was  abandoned  by  the 
act  and  acquiescence  of  both  parties,  and 
nothing  was  said  at  the  time  as  to  pay- 
ment for  work  already  done,  the  law  would 
presume  that  for  such  work  payment  was 
to  be  made.  Satterlee  v.  United  States,  30 
Ct.  CI.  31. 

A  deposit  made  by  a  tenant  under  a  lease 
providing  for  a  forfeit  as  liquidated  dam- 
ages was  held  to  be  a  penalty,  where  the 
tenant  was  ousted  by  summary  proceedinjjs. 
D'.Apnuzo  V.  Albright,  76  N.  Y.  Supp.  654. 
«0  L.R.A.(N.S.) 


h.  Security. 

Forfeiture  of  percentages  retained  on  t 
contract  and  of  the  amount  due  for  work 
performed  was  held  to  be  by  way  of  ad- 
ditional security  to  the  government  for  the 
performance  of  the  work  in  the  event  of 
the  failure  of  the  claimants  to  complete 
their  contract,  and  was  therefore  in  the 
nature  of  a  penalty,  and  not  liquidated 
damages.  Hughes  Bros,  k  Bangs  v.  United 
States,  45  Ct.  CI.  617. 

And  where  the  lessee  deposited  $285  as 
"guaranty  and  forfeit,"  it  was  held  to  be 
an  indemnity  merely.  Hecklau  v.  Haaser, 
71  N.  J.  L.  478,  59  Atl.  18. 

A  contract  for  the  exchange  of  farm* 
provided  that  the  party  defaulting  "shall 
forfeit  to  the  other  the  sum  of  $1,000.— 
said  sum  being  the  agreed  liquidated  dam- 
ages." In  a  suit  for  a  specific  perfornianoe 
and  for  a  reformation  on  the  ground  of  mis- 
take as  to  the  title  of  2.87  acres,  it  was 
held  that  it  was  no  defense  that  there  was 
a  remedy  at  law,  as  the  $1,000  was  a  p<*n- 
alty.  Koch  v.  Streuter,  218  111.  64C.  2 
L.R.A.(N.S.)  210,  75  N.  E.  1049.  The 
court  said :  "We  have  thus  referred  to  tbe 
main  provisions  of  the  contract  for  the  pur- 
pose of  showing  that  the  provision  in  r»- 
igjard  to  the  forfeiture  of  $1,000,  as  agrreJ 
liquidated  damages,  was  merely  a  securltr 
for  the  performance  of  the  contract,  and 
that  there  is  nothing  in  the  terms  of  the 
contract    to    justify    the    conclusion    that 
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either  party  had  a  right  to  perform  the 
contract,  or,  in  lieu  thereof,  to  pay  the 
Hum  of  $1,000.  As  the  contract  tneret'ore 
is  not  alteriiative  in  its  nature,  a  court  of 
equity  is  not  ousted  of  its  jurisdiction  to 
decree  a  specific  performance  by  reason  of 
the  provision." 

On  the  sale  of  a  stock  of  goods,  the  ven- 
dor agreed  to  buy  the  same  back  in  a  year, 
or  to  make  the  loss  good  on  resale,  and  a 
judgment  bond  was  given  for  $700  for  "the 
security  and  safety  of  a  forfeiture  to  the 
same  amount."  Judgment  was  entered  on 
the  bond  in  Pennsylvania.  In  a  suit  to  en- 
join the  judgment,  it  was  held  that  the 
difference  between  the  purchase  price  and 
the  sum  realized  on  the  goods  would 
equal  $399,  as  the  real  damages.  Ihis,  with 
interest  for  twenty-four  years  and  six 
months,  amounted  to  $985, — for  which  the 
judgment  would  stand  as  security.  Jester 
V.  Murphy,  2  Del.  Ch.  171. 

A  railroad  contract  provided  that  in  case 
of  a  declaration  of  forfeiture,  the  10  per 
cent  of  the  monthly  estimates  retained 
should  be  absolutely  forfeited.  It  was  held 
that  this  was  a  penalty.  Potter  v.  Mc- 
Pherson,  61  Mo.  240.  The  court  said :  "The 
10  per  cent  reserved  was  not  in  the  nature 
of  liquidated  damages,  but  was  simply  a 
sum  placed  by  the  contract  in  the  liands 
of  the  defendants  as  a  security  for  the 
faithful  completion  of  the  contract,  not- 
withstanding it  was  stipulated  that  it 
should  be  forfeited  to  the  defendants  upon 
a  breach  of  the  contract.  .  .  .  The 
more  nearly  the  contract  approached  com- 
pletion, the  greater  would  be  the  reserve, 
and  the  less  would  be  the  damage.  As  the 
damage  diminished,  the  sum  forfeited 
would  increase." 

I.  Statutory  provisions. 

An  agreement  to  purchase  furniture  and 
^oods  to  be  valued  in  the  usual  way  pro- 
vided that,  for  failure  to  comply  in  any 
particular,  either  party  shall  forfeit  and 
pay  the  sum  of  £50  and  all  expenses.  It 
was  held  that  this  was  a  penalty  under  8 
and  9  Wm.  III.  chap.  11,  §  8,  providing 
that  in  all  actions  on  a  bond  or  any  penal 
Kum,  for  nonperformance  of  any  agreement 
in  writing,  the  jury  shall  assess  not  only 
such  damages  as  have  heretofore  been  usual- 
ly assessed,  but  also  damages  for  such  of 
the  breaches  as  shall  be  proved  to  have 
l)een  broken.  Betts  v.  Burch,  4  Hurlst.  & 
X,  606.  The  court  said:  "The  sum  is 
penal  in  its  character,  and  in  addition  the 
word  'forfeit'  is  used.  I  believe  the  true 
ground  on  which  this  case  must  be  decided 
is  that  it  is  within  the  statute.  As  to  the 
authorities,  it  is  remarkable  that  from  the 
first  to  the  last  the  statute  is  not  men- 
tioned. It  seems  as  if,  by  some  singular 
instinct,  the  courts  have  been  right,  though 
without  referring  to  the  statute  by  which 
they  ought  to  have  been  governed.  I  be- 
lieve that  the  reason  is  that  the  judges 
have  considered  when  equity  would  have  re- 
lieved. I  a^ree  with  most  of  tiie  cases. 
50  L.R^.(N.S.) 


The  words  'liquidated  damages'  or  'penalty'' 
are  not  conclusive  as  to  the  character  of 
the  sum  stipulated  to  be  paid,  for  if  the 
whole  agreement  is  such  that  the  court  can 
see  that  the  sum  is  a  penal  sum,  it  must 
be  so  treated.  On  the  other  hand,  if  it  is 
not  a  penal  sum,  it  would  be  incorrect  to 
treat  it  as  a  penalty  merely  because  it  is 
so  called  in  the  agreement." 

A  deed  was  placed  in  escrow  on  condition 
that,  "in  case  of  default  in  the  payment  of 
the  sums  of  money  as  herein  named,  .  .  « 
then  said  sums  of  money  are  to  be  con- 
sidered forfeited."  After  $3,000  was  paid  a 
purchaser  defaulted,  and  the  vendor  ob- 
tained the  deed.  Cal.  Civ.  Code,  §  3050, 
provides  that  one  who  pays  the  owner  any 
part  of  the  price  of  real  property  under 
agreement  for  sale  has  a  lien  for  such  part 
of  the  amount  paid  as  he  may  be  entitled 
to  recover  back  in  case  of  failure  of  con- 
sideration. It  was  held  tliat  tlie  purchaser 
was  not  entitled  to  a  lien,  but  he  could 
recover  judgment  against  the  vendor  for 
purchase  money  paid.  Section  3050  was 
held  not  to  apply,  because  a  party  could 
not  acquire  an  equity  based  in  his  own 
wrong.  Merrill  v.  Merrill,  103  Cal.  289,  35 
Pac.  768,  37  Pac.  392. 

On  a  land  sale  for  $12,500,  the  pur- 
chaser paid  $1,000  down  and  agreed  thnt^ 
on  failure  to  comply  witli  the  contract  oC 
purchase,  he  should  ''forfeit  all  right  there- 
to, and  all  money  paid  thereon  shall  be  as 
liquidated  damag^-s  for  the  nonfuKilment 
hereof  by  the  party  of  the  second  part.*' 
The  purchaser  failed  for  ten  months,  and 
then  made  a  tender,  which  was  refused. 
It  was  held  that  the  purchaser  was  en- 
titled to  recover  the  $1,000  paid,  as  the 
stipulation  was  void  under  the  California 
Civil  Code,  §  1670.  Drew  v.  Pedlar.  87 
Cal.  443,  22  Am.  St.  Rep.  257,  25  Pac.  749. 
The  California  Code  provides:  "Section 
1670.  Every  contract  by  which  the  amount 
of  damage  to  be  paid,  or  other  compensa- 
tion to  be  made,  for  a  breach  of  an  obli (ra- 
tion, is  determined  in  anticipation  tliereof, 
is  to  that  extent  void,  except  as  expressly 
provided  in  the  next  section.  Section  1071- 
The  parties  to  a  contract  may  agree  there- 
in upon  an  amount  which  aliall  be  pre- 
sumed to  be  the  amount  of  damage  sus- 
tained by  a  breach  thereof,  when,  from  the 
nature  of  the  case,  it  would  be  impractic- 
able or  extremely  difficult  to  fix  the  actual 
damage." 

In  Clock  V.  Howard  &  W.  Colony  Co. 
123  Cal.  1,  43  L.R.A.  199,  69  Am.  St.  Rep. 
17,  66  Pac.  713,  the  California  Code  pro- 
visions were  reviewed,  and  it  was  said 
that  after  a  vendee's  breach  ( 1 )  the  ven- 
dor could  stand  upon  his  contract  and  sue 
for  a  breach  under  §  3307  of  the  Civ  it 
Code;  (2)  he  could  rest  on  the  contract 
and  retain  the  moneys  paid;  (3)  he  might 
have  speciftc  performance;  (4)  he  could 
maintain  a  suit  to  cancel  all  the  vendee's 
claim.  Section  3307  provides  that  the 
detriment  caused  by  the  breach  of  an  agree- 
ment to  purchase  is  the  excess,  if  any,  of 
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the  amount  due  the  seller  OTer  the  value  | 
of  the  property  to  him.  i 

^.  Contract,  Mpulation,  or  proceeding 

defective, 

A  ditch  contract  provided  that  if  not 
finished  within  ten  days  of  the  time  speci- 
fied, "they  will  forfeit  the  contract,  as  also 
all  moneys  due  on  the  same."  it  was  held 
that  a  failure  to  complete  would  not  com- 
pel a  forfeiture  of  the  amount  due,  and  if 
tlie  parties  were  mutually  mistaken  in  re- 
gard to  the  length  of  the  tunnel,  and  time 
Hxed  was  based  on  such  mistalce,  the  stipu- 
lation as  to  time  would  be  void.  Verzan  v. 
McGregor,  23  Cal.  339,  2  Mor.  Min.  Hep. 
505. 

And  where  there  was  an  agreement  by 
the  purchaser  tiiat  money  paid  should  be 
forfeited  on  failure  to  complete  the  bar- 
gain, but  tlie  contract  was  not  enforceable 
by  him,  as  it  was  a  parol  contract  for  tiie 
sale  of  land,  it  was  held  that  the  deposit 
could  be  recovered  by  the  purcliasor.  Scott 
V.  Bush,  20  Mich.  418,  12  ^m.  Keu.  311. 

And  an  agreement  to  convey  land  pro- 
vided for  the  forfeiture  of  the  sum  of  $1,000 
for  breach  of  such  contract.  It  was  held 
that  a  complaint  by  the  purchaser  was 
insuflicient,  as  the  contract  wus  conditional 
us  to  one  piece  of  land,  and  as  to  tiie  other 
tract  it  was  void  on  account  of  tiie  statute 
of  frauds.    Newman  v.  Ferrill,  73  Ind.  153. 

A  master  was  sued  for  wages,  and  the 
defense  was  that  all  wages  due  were  to  be 
forfeited  if  the  servant  left  the  employ 
without  giving  thirty  days'  notice.  It  was 
held  that  the  forfeiture  was  not  liquidated 
damages,  as  it  did  not  appc'ar  how  often 
wages  were  payable,  nor  when  money  due 
for  piecework  was  payable,  and  it  was  also 
held  that  the  contract  was  void  for  want 
of  mutuality,  although  the  emplover  would 
he  liable  for  thirty  days'  wages  if  he  failed 
to  give  notice  before  dismissal.  Richardson 
V.  Woehler,  26  Mich.  90. 

A  contract  with  the  government  gave  the 
latter  the  right  tc  retain  10  per  cent  until 
the  completion  of  the  entire  work,  "which 
amount  shall  be  forfeited  by  said  party  ot 
the  second  pa^t  in  tlie  event  of  the  nonful- 
filment  of  this  contract."  No  notice  was 
served  on  the  contractor  of  the  intention  of 
the  government  to  exercise  the  power  of 
forfeiture  contained  in  the  agreement.  The 
claimant  was  held  entitled  to  the  unpaid 
percentage  on  the  value  of  the  work  per- 
formed, and  the  claim  for  profits  on  the 
work  not  performed.  Williams  v.  United 
States,  26  Ct.  CI.  132.  In  this  case  the 
government  notified  the  claimant  that  it 
had  let  some  of  the  work  that  was  un- 
finished to  other  parties  at  an  Increased 
cost. 

7c,  Miaeellaneotis, 

A  contract  for  sale  of  real  estate  re- 
quired each  party  to  deposit  $200  and  on 
failure  to  comply  with  the  contract  the 
deposit  was  to  be  forfeited.  It  was  held 
that  this  did  not  mean  that  a  party  could 
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forfeit  tlie  contract  at  his  pleasure  by 
abandoning  the  deposit,  but  specitic  per- 
formance could  be  decreed.  MiKelaiczai;  v. 
Kruppa,  254  lU.  209,  98  JN.  K.  257. 

In  a  contract  of  sale  oi  a  block  of 
stock  in  a  banking  corporation,  it  wa^ 
agreed  that  the  gooa  wUl  should  follow,  and 
tiiat  the  vendor  and  his  family  siiould  not 
engage  in  the  banking  business  m  thai 
place  for  five  years,  and  in  such  event  tucy 
were  to  forfeit  $1,000  per  annum  until  tue 
end  of  five  years  Irom  the  time  they  acted 
in  bad  faitu.  it  was  held  tuat  tuia  was 
a  provision  tor  penalty,  and  did  not  pre- 
clude a  bill  tor  specific  performauce. 
Buckout  V.  Witwer,  157  Mich.  406,2;^  LiJi^. 
(N.S.)  606,  122  N.  W.  184.  This  was  heU 
to  be  within  the  exception  ot  Midi.  JL'uo. 
Acts  1900,  act  329,  providing  that  contracts^ 
in  restraint  of  trade  or  businesss  were  il- 
legal and  void,  not  including  those  to  pro- 
tect the  vendee,  where  the  sale  was  in  good 
iaith  and  without  intent  to  buiid  up  a 
monopoly. 

Contractors  for  building  a  levee  provided 
for  annulment  by  the  government,  "and  up- 
on the  giving  of  such  notice  all  money  or 
reserved  percentage  due  .  .  .  shall  be 
and  become  forfeited  to  the  United  States." 
it  was  held  that  tlie  reservation  of  the  ID 
per  cent,  as  afi'ected  by  the  forfeiture,  was 
a  penalty,  and  not  liquidated  damages,  and 
the  claimant  was  subject  only  to  such  dam- 
ages as  were  incident  to  his  failure  to  per- 
form the  contract.  Kennedy  v.  United 
SUtes,  24  Ct.  CI.  122. 

And  where  a  railroad  agreed  to  build  a 
fence  and  cattle  crossings,  and  for  failure 
'*to  forfeit  and  pay"  the  sum  of  $1,000,  it 
was  Iield  to  be  a  penalty,  and  actual  dam- 
ages only  could  be  recovered.  St.  Louia  & 
S.  h\  R.  Co.  V.  Shoemaker,  27  Kan.  677. 

A  contract  to  take  the  output  of  turpen- 
tine provided  that  "either  party  failing  to 
perform  their  part  forfeits  to  the  other 
tlie  sum  of  $1,000."  It  was  held  that 
$1,000  was  a  penalty,  and  not  liquidated 
damages.     Lee  v.  Over  street,  44  Ga.  507. 

And  a  waterworks  company  contracted 
that  if  fire  hydrants  were  out  of  order  in 
six  days  after  notice,  the  water  company 
'*shall  pay  to  the  said  city  a  forfeit  of  $10 
per  week'*  for  each  week  for  every  hydrant 
while  out  of  order.  It  was  held  that  this 
was  a  penalty,  and  not  liquidated  damages. 
Light,  Heat,  &  Water  Co.  v.  Jackson,  73 
Miss.  598,  19  So.  771. 

Railroad  contractors  were  to  be  paid 
$475,000  in  bonds,  10  per  cent  was  to  be 
retained  as  security  until  $25,000  in  bonds 
was  retained,  and  on  failure  to  execute, 
the  amount  retained  was  to  be  forfeited  to 
the  company.  The  work  was  not  finished 
on  time.  It  was  held  that  the  forfeiture 
was  a  penalty,  rather  than  stipulated  dam- 
ages. Savannah  &  C.  R.  Co.  v.  Callahan, 
56  6a.  331. 

A  contract  for  what  was  claimed  to  be  a 
joint  patent  provided  that  one  party  ahoiild 
use  and  sell  in  Massachusetts  and  Rhode 
Island,  and  the  other  party  in  the  rest  of 
the  United  States;  that  neither  should  use 
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or  Bell  the  machines  within  the  district  of 
the  other,  "under  a  forfeiture  of  $1,000  for 
each  machine  so  used  or  sold."  It  was 
held  that  this  forfeiture  was  a  penalty,  and 
not  liquidated  damages.  Stearns  v.  Jiar- 
rett,  1  Pick.  443,  11  Am.  Dec.  223.  There 
was  another  clause  of  the  deed  allowing 
use  in  Hew  York  city  for  $500,  and  this 
was  held  to  help  construe  the  forfeiture 
<:lause. 

In  a  suit  charging  failure  to  settle  and 
appropriation  of  assets,  on  an  agreement 
for  the  settlement  of  a  partnership  that 
neither  should  apply  collections  to  his  use; 
that  collections  shall  be  deposited  in  the 
bank;  that  a  correct  cash  account  be  kept; 
that  a  final  settlement  be  had  by  a  cer- 
tain date,  and  thaty  if  either  violated  any 
of  the  obligations,  he  should  forfeit  to 
the  other  as  damages  $1,000,  it  was  held 
that  the  $1,000  was  not  liimidated  dam- 
ages, but  a  mere  penalty.  McPherson  v. 
Robertson,  82  Ala.  450,  2  So.  333. 

The  stipulations  of  an  auction  sale  pro- 
vided that  the  deposit  money  of  20  per 
cent  shall  be  paid,  and  shall  be  forfeited 
to  tlio  vendor  on  noncompliance  with  the 
terms  of  the  sale;  that  the  vendor  may  re- 
sell and  recover  the  deficiency,  if  any,  from 
the  defaulting  purchaser.  The  deposit  was 
not  paid.  It  was  held  that  the  vendor 
could  recover  the  deficiency,  but  not  in  ad- 
dition thereto  the  amount  that  should  have 
been  deposited.  Ockundcn  v.  Henly,  £1.  Bl. 
&  KL  485.  Campbell,  Ch.  J.,  said:  *'We 
think  the  difference  between  the  balance  of 
the  purchase  money  on  the  first  sale  and 
the  amount  of  the  purchase  money  ob- 
tained on  the  second  sale,  or,  in  other 
words,  the  deposit,  although  forfeited  so 
far  as  to  prevent  the  purchaser  from  ever 
recovering  it  back,  as,  without  a  forfeiture, 
he  might  have  done  (Palmer  v.  Temple,  9 
Ad.  &  El.  508,  1  Perrv  &  D.  379,  8  L.  J. 
g.  B.  N.  8.  179),  atiiris  to  be  brought  by 
the  seller  into  account  if  he  seeks  to  re- 
cover as  for  a  deficiency  on  the  resale." 

And  where  a  partial  failure  to  receive 
cattle  occurred,  and  the  contract  provided 
on  failure  to  receive  or  accept,  that  the 
$3,000  deposited  by  the  purchaser  should  be 
forfeited,  it  was  held  that  this  was  a  pen- 
alty.   Farrar  v.  Beeman,  63  Tex.  175. 

In  Gleason  v.  United  SUtes,  33  Gt.  CI. 
65,  it  was  conceded  by  both  parties  that 
the  claimants  were  entitled  to  recover  the 
percentage  retained,  although  the  contract 
provided  that  in  annulment  "all  moneys  or 
reserved  percentage  due  or  to  become  due 
.  .  .  shall  be  and  become  forfeited  to 
the  United  States."  It  was  held  that,  as 
there  was  no  agreement  that  this  provision 
was  expressly  adopted  to  be  a  measure  of 
injury  or  compeniation,  it  would  be  treated 
as  a  penalty.  The  court  said:  "And  as 
the  defendants  are  not  claiming  damages 
for  the  claimants'  failure  to  complete  the 
work  under  the  contract,  there  can  be  no 
retention  by  way  of  recoupment,  and  hence 
they  are  entitled  to  recover  therefor." 

A  contract  contained  a  covenant  by  one 
party  not  to  engage  in  the  butchering  busi- 
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ness  for  six  months  at  a  certain  place,  to 
supply  the  other  party  with  meat  at  given 
prices,  and  the  other  party  agreed  to  pay 
rent  and  to  buy  meat  exclusively  from  ttie 
former,  and  it  was  mutually  agreed  that 
either  party  in  default  *'shall  forfeit  to  tue 
other  the  sum  of  $500  in  United  States 
gold  coin,  which  is  considered  as  liquidated 
damages."  In  an  action  for  meat;  rent, 
and  liquidated  damages,  the  verdict  was 
for  plaintiff,  but  did  not  include  liquidated 
damages.  Lightner  v.  Menzel,  35  Cal.  452. 
In  Preston  v.  Whitney,  23  Mich.  260,  a 
suit  on  a  note  given  for  a  piano,  the  court 
said:  "Wliether  it  would  be  competent  tu 
provide  in  such  a  contract  for  tlie  forfeit- 
ure of  all  the  several  instalments  which 
might  have  been  paid  prior  to  default,. or 
whether  such  a  provision  would  be  treated 
as  a  penalty,  according  to  the  principles 
which  distinguish  penalties  from  stipulated 
damages,  is  a  question  upon  which  we  ex- 
press no  opinion." 

II.  Liquidated  damages. 

a.  Intention, 

Some  cases  hold  that  the  clause  of  for- 
feiture is  for  liquidated  damages,  where 
the  intention  of  the  parties  in  this  respect 
seems  clear, — as  the  courts  lay  much  stress 
on  the  effort  to  work  out  the  intention 
of  the  parties. 

By  a  contract  of  sale  of  a  farm  for 
$21,000,  it  was  agreed  that  on  failure  of 
either  party  to  com  pi  v,  he  "shall  forfeit  and 
pay  to  the  other"  the  sum  of  $2,000.  It 
was  held  that  this  sum  was  liquidated 
damages.  Morse  v.  Rathburn,  42  Mo.  51)4, 
97  Am.  Dec.  359.  The  court  said:  "Where 
the  parties  to  a  contract  in  which  the  dam- 
ages to  be  ascertained  growing  out  of  a 
breach  are  uncertain  in  amount  mutually 
agree  that  a  certain  sum  shall  be  the  dam- 
ages in  case  of  a  failure  to  perform,  in 
language  plainly  expressive  of  such  agree- 
ment, and  when  the  intention  is  plain  and 
palpable,  there  is  no  law  that  I  am  aware 
of,  to  justify  the  courts  in  giving  the  con- 
tract a  different  construction  or  saying 
that  the  parties  meant  something  else." 

In  a  contract  between  the  owner  and  an 
architect  for  the  improvement  of  an  es- 
tate, it  was  provided  that  £5,000  were  to 
be  paid  by  the  architect  into  the  bank  to 
the  joint  account  of  both  parties,  and  if 
the  architect  should  commit  a  substantial 
breach,  the  £5,000  were  to  be  forfeited  as 
liquidated  damages.  The  architect  was 
wholly  in  default  as  to  the  payment  of 
money.  It  was  held  that  the  £5,000  were 
liquidated  damages.  Wall  is  v.  Smith,  L. 
R.  21  Ch.  Div.  243.  Lindley,  L.  J.,  said: 
"Here  is  a  large  sum  stipulated  to  be  paid 
in  a  variety  of  events.  What  the  damages 
would  be  in  any  of  these  events  is  not  to 
be  found  specified  in  the  agreement,  nor 
can  we  say  that  it  must  be  necessarily 
small  or  trivial.  Under  the  circumstances 
I  cannot  see  my  way  to  say  that  the  clause 
is  not  to  have  the  meaning  which  is  the 
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prima  facie  meaning  of  the  words  used;  in  i 
other  words,  1  do  not  feel  compelled  by  the 
decisions  on  penalty  and  liquidated  dam- 
ages, which  are  perplexing,  to  say  that 
is  a  case  of  what  is  called  penalty,  the 
practical  effect  of  which  is  that  the  clause 
does  not  mean  what  it  says." 

A  note  for  $800  was  tiie  first  payment 
for  cattle  valued  at  $50,000.  The  note  pro- 
vided: "It  is  agreed  by  me  that  the  above 
amount  shall  act  as  a  forfeiture  in  the 
event  I  shall  abandon  the  trade."  It  was 
held  that  this  was  liquidated  damages. 
Kakin  v.  Scott,  70  Tex.  442,  7  8.  W.  777. 
The  court  said:  "If  the  word  used  in  the 
note  in  controversy  was  svnonymous  with 
^penalty,'  and  this  was  the  sole  stipula- 
tion in  the  contract  upon  the  subject,  it 
is  clear  the  sum  named  could  not  be  held 
as  liquidated  damages.  But  the  phrase, 
'shall  act  as  a  forfeiture,'  means  something 
different  from  the  words,  'shall  act  as  a 
penalty;'  and  when  we  refer  to  the  stipu- 
lation in  the  contract  we  think  the  mean- 
ing is  made  clear.  The  words  there  used, 
'sluill  act  as  a  forfeiture  and  shall  be  for- 
feited', indicate,  as  we  think,  that  the  par- 
ties meant  that  the  defendant,  in  the  event 
he  abandoned  the  trade,  should  pay  abso- 
lutely to  the  plaintiffs  the  sum  named  in 
the  first  note  as  their  agreed  damage;  and 
it  would  seem  that,  after  having  tirdt  writ- 
ten the  words,  *shall  act  as  a  forfeiture/ 
they  were  not  considered  sufficiently  ex- 
plicit, and  in  order  to  make  their  inten- 
tion clear,  the  words,  'and  shall  be  for- 
feited,* were  added." 

And  where  $250  was  left  by  each  party 
"to  be  forfeited"  on  breach  of  a  wool  con- 
tract, it  was  held  to  be  liquidated  dam- 
ages. Bcssling  v.  Hoyle,  1  Tex.  App.  Civ. 
Cas.  (White  &  W.)  117.  The  court  said, 
quoting  from  2  Green  leaf  on  Evidence,  § 
257:  "This  intent  is  to  be  ascertained 
from  the  whole  tenor  and  subject  of  the 
agreement,  the  mere  words  'penalty,'  'for- 
feiture/ or  'liquidated  damagi^'  not  being 
regarded  as  at  all  decisive  of  the  ques- 
tion, if  the  instrument  discloses  upon  the 
whole  a  different  intent." 

A  land  trade  contract  provided  that 
"each  of  us  had  put  up  as  a  forfeit  his 
note  for  the  sum  of  $1,000."  It  was  held 
that  the  question  whether  this  was  a  pen- 
alty or  not  depended  on  the  intention  of 
the  parties.  In  this  case  it  was  held  that 
a  forfeit,  and  not  a  penalty,  was  intended, 
and  the  court  so  instructed  the  jury.  Nor- 
man V.  Vickery,  —  Tex.  Civ.  App.  — ,  128 
S.  W.  452. 

A  contract  for  the  sale  and  purchase  of 
land  provided  that,  on  failure  to  perform, 
"he  forfeits  the  $1,000  paid."  It  was  held 
that  the  forfeiture  was  liquidated  damages, 
as  it  was  shown  that  this  was  intended. 
Talkin  v.  Anderson,  —  Tex.  — ,  19  S.  W. 
862. 

And  where  a  contract  to  build  a  street 
railroad  provided  that,  on  failure  to  com- 
plete, the  contractor  should  forfeit  to  the 
town  $500  covered  by  a  stipulation  in  a 
bond,  it  was  held  that  the  forfeiture  was 
60  L.R.A.(N.S.) 


liquidated  damages,  and  not  a  penalty.  Nil- 
son  v.  Jonesboro,  67  Ark.  168,  20  S.  W.  193. 
The  court  said:  "Conceding  that  it  was 
subsequentlv  ascertained  that  the  damage* 
were  capable  of  assessment,  that  fact  could 
not  be  allowed  to  alter  the  intention  or 
change  the  legal  effect  of  the  stipulation." 

In  an  action  to  recover  damages  on  a 
contract  with  the  United  States,  which 
was  annulled  by  the  United  States  engi- 
neer, when  the  contract  provided  that  all 
sums  due  and  percentage  retained  were  to 
be  forfeited  on  failure  to  complete,  and 
that  the  United  States  might  also  recover 
any  damages  sustained  in  excess  of  the 
amount  forfeited  in  case  the  oontractors 
failed  diligently  to  perform  the  work  in  ac- 
cordance with  the  specifications  and  re- 
quirements of  the  contract,  it  was  held  that 
the  intention  of  the  parties  under  the  eon- 
tract  was  clear,  and  the  defendants  would 
be  entitled  to  be  credited  with  the  amount 
forfeited  when  the  full  measure  of  dam- 
ages was  ascertained.  United  States  v. 
Perkins,  143  Fed.  688. 

A  contract  stipulated  for  a  forfeiture  of 
$5  per  day  as  liquidated  damages  for  each 
day's  delay  in  completing  a  house.  It  was 
held  that  the  agreed  amount  was  liquidated 
damages,  and  should  have  been  allowed  the 
owner.  Young  v.  Gaut,  69  Ark.  114,  61 
8.  W.  372. 

A  building  contract  provided  that,  for 
failure  to  comply  with  the  contract  as  to 
time  of  completion,  the  contractor  "shall 
forfeit  $10  per  diem  for  each  and  every 
day  thereafter,"  to  be  deducted  from  any 
money  due,  and  if  not  suilicient  money  be 
due,  to  be  paid.  It  was  held  that,  in*  the 
absence  of  evidence  showing  the  rental 
value,  this  forfeiture  would  be  construed  as 
stipulated  damages.  DeOraff,  V.  &  Co.  v. 
Wickham,  89  Iowa,  720,  52  N.  W.  .503, 
67  N.  W.  420.  The  court  said:  "While 
the  words  'forfeit'  or  'forfeiture/  'paid 
sum'  or  'penalty/  used  by  parties  in  con- 
tracts, have  sometimes  been  treated  as  fur- 
nishing a  strong,  if  not  conclusive,  indi- 
cation of  the  intent  of  the  parties,  yet  it 
is  well  settled  that  the  weight  to  be  given 
to  such  words  will  depend  on  their  con- 
nection with  other  parts  of  the  instrument, 
the  nature  of  the  agreement,  the  intention 
of  the  parties,  and  other  facta  and  circum- 
stances/' 

A  contract  to  purchase  an  interest  in  t 
drug  business,  and  to  form  a  partnership, 
provided  that  the  purchaser  "is  to  deposit 
$500"  in  a  bank  '^as  a  forfeit  in  case  he 
should  refuse  to  comply  with  the  terms 
of  this  contract."  The  purchaser  refused 
to  complete  the  contract.  In  a  suit  by 
the  vendor  against  the  bank,  to  secure  the 
forfeiture,  it  was  held  that  this  was  liqui- 
dated damages.  Sanford  ▼.  First  Nat 
Bank,  94  Iowa,  080;  03  N.  W.  459.  This 
was  held  because  of  the  deposit  of  the 
money  with  a  third  party.  The  court  said: 
"While  it  was  called  a  'forfeit,*  which  or- 
dinarily means  a  'penalty/  when  used  in 
a  contract,  yet,  when  deposited  with  a 
third  party,  as  in  this  case,  we  think  it  is 
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e^'ident  that  tlie  parties  intended  that 
Hamilton  should  lose  tlie  whole  of  it  in 
the  event  he  failed  to  comply  with  his 
contract." 

And  in  a  land  contract  it  was  agreed 
that  $500  paid  on  the  execution  of  the 
contract  might  he  retained  hy  the  vendors, 
on  the  refusal  of  purchaser  to  carry  out 
the  contract,  as  forfeit  money,  and  to  pay 
them  for  their  trouble  and  damages  by  rea- 
son thereof.  The  purchaser  defaulted,  and 
the  vendors  brought  suit  for  specific  per- 
formance. The  defense  was  that  the  $500 
became  a  substitute  for  performance.  It 
was  held  that  the  provision  in  question 
was  for  liquidised  damages,  and  not  a  pen- 
alty, but  that  it  appeared  to  have  been 
intended  to  leave  it  optional  with  the  ven- 
dors whether  they  would  accept  the  stipu- 
lated damages  or  insist  upon  performance. 
Hedrick  ▼.  Firke,  169  Mich.  649,  135  N. 
W.  319. 

A  contract  for  the  sale  of  a  livery  busi- 
ness provided  against  the  sellers  starting 
or  running  a  livery  stable  in  certain  prop- 
erty, or  permitting  said  property  to  bo 
used  for  such  purpose  for  five  years;  and 
if  they  should,  they  were  to  "forfeit  and 
pay"  "the  sum  of  $2,500  as  liquidated  dam- 
ages for  any  breach  of  said  agreement."  It 
was  held  that  plaintiffs  should  recover 
$2,500  for  a  breach  of  the  contract  made  by 
the  reopening  of  a  rival  business.  John- 
son V.  Gwinn,  100  Ind.  466.  The  court 
Raid:  "It  was  the  manifest  intention  of 
the  parties  in  said  contract  to  designate 
a  sum  as  agreed  upon  by  them  for  the 
amount  of  damages  recoverable  for  the  do- 
ing by  the  sellers  of  a  single  thing,  the 
actual  damages  that  would  result  from 
which  being,  in  the  nature  of  things,  un- 
certain and  indeterminate.  Said  stipulated 
damages  stood  as  a  continiiincr  security 
against  the  opening  of  a  rival  business  at 
a  particular  stand.  The  amount  so  pro- 
vided for  was  not  a  penalty,  but  constituted 
liqiiidated  damati^es." 

In  Pierce  v.  Fuller,  8  Mass.  223,  6  Am. 
Dec.  102,  a  contract  was  made  not  to  en- 
gage in  the  same  business  at  a  particular 
place.  The  court  said:  "The  plaintiff  has 
stipulated  for  the  forfeiture  of  $290  to  be 
paid  by  the  defendant  if  he  shall  break 
the  contract.  To  this  inconvenience  the  de- 
fondant  mav  voluntarilv  subiect  himself, 
for  volenti  non  fit  injuria.  The  contract, 
for  au^ht  that  appears,  was  made  fairly 
and  without  imposition;  and  a  breach  of 
it  is  mnnifestlv  a  damasre  to  the  plaintiff." 
It  was  held  that  plaintiff  was  entitled  to 
judgment. 

Where,  in  a  contract  of  sale  of  a  lot 
and  buildings,  the  vendor  agreed  to  pay 
the  purchaser  $500  as  a  forfeiture  on  a 
nonperformance,  it  was  held  to  be  liqui- 
dated damas^es.  The  minuteness  and  par- 
ticularitv  of  the  provisions  of  the  contract 
tended  to  show  the  intent  of  the  parties. 
Cliamberlain  v.  Bagley,  11  N.  H.  234.  The 
court  said:  "The  promise  is  express  that 
it  should  be  paid,  if  the  contract  was  not 
mmnlAted;  and  though  it  is  said  it  should 
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be  paid  as  a  forfeiture,  we  have  no  reasoD 
to  believe  this  term  was  used  in  a  technical 
sense,  as  a  means  to  secure  such  reasonable 
damage  as  might  afterwards  be  shown,  but 
as  an  actual  agreement  made  by  them  as  to 
what  the  damage  should  be,  and  which  the 
parties  designed  at  the  time  should  be 
paid,  in  case  of  nonfulfilment  of  the  agree- 
ment, as  BO  much  liquidated  damages." 

In  Feinsot  v.  Wolinsky,  78  Misc.  259^ 
138  N.  Y.  Supp.  185,  it  was  said:  "It  is,, 
of  course,  well  established  that  partii*s  havt^ 
a  right  to  agree  that,  in  case  of  a  breach 
of  covenant,  a  certain  sum  shall  be  fi.\ed 
in  advance  as  the  damages  for  that  breach. 
If  they  have  actually  agreed  that  the  sum 
to  be  paid  on  a  breach  represents  an  esti- 
mate of  the  damages  sustained,  the  party 
in  default  must  pay  these  damages,  even 
though  the  agreement  uses  words  such  aa 
'forfeit'  or  'penalty.'  On  the  other  hand^ 
though  the  parties',  in  their  agreement,  have 
used  words  such  aa  'liquidated  damages,' 
the  courts  will  regard  the  clause  for  the 
payment  of  a  fixed  sum  upon  the  happen- 
ing of  a  breach  as  a  penalty  or  forfeiture, 
if  it  appears  that  the  parties  did,  in  fact,, 
regard  the  sum  fixed  as  a  penalty,  and  not 
as  an  estimate  of  probable  damages  fixed 
in  advance." 

Auctioneers  brought  an  action  against 
the  purchaser  for  a  deposit  which  had  not 
been  paid.  The  contract  provided:  "Two 
hundred  dollars  to  be  paid  down  into  the 
hands  of  the  auctioneer  to  bind  the  bar- 
gain, and  to  be  forfeited  to  the  use  of  the 
seller  in  case  the  purchaser  shall  fail  to 
comply  with  the  residue  of  the  terms  of  the 
sale,  or  refunded  to  him  in  case  of  a  ma- 
terial def^t  in  the  title  which  cannot  be 
remedied  as  above  provided.  But  a  for- 
feiture of  said  sum  shall  not  release  the 
purchaser  from  his  liability  under  this  con- 
tract.'* It  was  held  that  the  auctioneers 
could  recover  tlie  $200,  although  on  the 
purchaser's  failure  to  take  the  house  they 
had  resold  at  an  advance  of  $30.  He 
claimed  that  he  was  misled  by  the  ad- 
vertisement of  hot  and  cold  water,  but  the 
word  "hot"  had  been  erased  prior  to  the 
sale,  and  announcement  made  that  it  waa 
a  mistake.  The  purchaser  claimed  that  he 
signed  without  noticing  the  change.  Kelly 
V.  Thompson,  101  Mass.  291,  3  Am.  Rep. 
353.  The  court  said:  "When  a  purchaser 
expressly  stipulates  that  a  payment  on  ac- 
count actually  made  by  him  is  to  be  for- 
feited if,  by  his  own  fault,  the  purchase 
shall  not  go  into  effect,  he  may  reasonably 
be  understood  to  mean  that  it  shall  not 
be  reclaimed  in  whole  or  in  part." 

b.  Where  it  tcould  he  difficult  to  prove 

damages, 

j  Where  there  would  be  great  difficulty 
in  proving  actual  damages  owing  to  un- 
certainties, and  the  amount  is  not  unrea- 
sonable, it  will  be  held  to  be  liquidated  dam- 
ages notwithstanding  the  use  of  the  word 
"forfeit." 
A  contract  for  street  improvement  pro- 

i  vided  that  it  should  be  completed  by  a  cer- 
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tain  day,  and  that  for  every  day  there- 
after until  completion  the  contractor  was 
''to  pay  and  forfeit"  to  the  city  the  sum 
of  $:^5.  it  was  held  that,  as  it  was  im- 
practicable to  measure  tlie  damages  by  any 
rule,  the  contract  fixed  the  measure  of  dam- 
ages. Barber  Asphalt  Paving  Co.  v.  Wa- 
bash, 43  Ind.  App.  1(57,  80  N.  £.  1034. 
Tlie  court  said;  "The  word  'forfeit'  ordinar- 
ily imports  a  penalty,  but  not  necessarily 
so.  Its  meaning  is  determined,  like  the 
words  'liquidated  damages,'  by  the  connec- 
tion in  wiiich  it  is  used." 

And  where  railroad  contractors  agreed 
that  if  they  should  not  comply  with  the 
stipulations  within  the  time,  or  in  case  it 
appeared  to  the  chief  engineer  that  the 
work  did  not  progress  sufficiently,  he  could 
annul  the  contract  and  the  unpaid  part  of 
the  value  of  the  work  done  **8hall  be  for- 
feited" in  the  nature  of  ^'liquidated  dam- 
ages," the  engineer  annulled  the  contracts. 
It  was  held  that,  as  the  contract  provided 
for  the  retention  of  15  per  cent,  that 
amount  could  be  retained  as  liquidated 
damages,  but  amounts  due  on  monthly  esti- 
mates could  not  be  retained.  Geiger  v. 
Western  Maryland  R.  Co.  41  Md.  4.  This 
conclusion  was  reached  on  account  of  the 
character  of  tiie  work  and  the  express  terms 
of  the  contract,  and  the  uncertain  nature 
of  the  damages  resulting  from  a  breach. 

An  agreement  by  a  manager  and  employee, 
provided  that  if  he  shall  become  intoxi- 
cated by  reason  of  the  use  of  intoxicants 
while  in  the  employment  of  said  R.  C,  he 
will  "forfeit  and  pay  to  the  said  Richard 
€.,  as  liquidated  damages,  the  sum  of 
$],000."  It  was  held  that  the  sum  agreed 
to  be  paid  was  liquidated  damages,  and 
not  a  penalty.  Keeble  v.  Keeble,  85  Ala. 
552,  6  So.  149,  The  court  said:  "Where 
the  agreement  is  for  the  performance  or 
nonperformance  of  a  single  act,  or  of  sev- 
eral acts,  or  of  several  things  which  are 
but  minor  parts  of  a  single  complex  act, 
and  the  precise  damage  resulting  from  the 
violation  of  each  covenant  is  wholly  un- 
certain, or  incapable  of  being  ascertained 
save  by  conjecture,  the  parties  may  agree 
on  a  fixed  sum  as  liquidated  damages,  and 
tb.c  courts  will  so  construe  it,  unless  it  is 
clear,  on  other  grounds,  that  a  penalty  was 
.  really  intended." 

A  *  street  railway  deposited  with  the 
mayor  of  a  city  a  sum  as  a  forfeit,  to  pro- 
cure an  extension  of  time  for  commencing 
work  under  its  franchise.  The  company  de- 
faulted. It  was  held  that  the  sum  de- 
posited was  a  forfeiture,  and  not  a  penalty, 
since  actual  loss  or  damage  to  tne  city 
could  not  have  been  contemplated.  Eureka 
Li*Tht  &  Ice  Co.  v.  Eureka,  5  Kan.  App. 
660,  48  Pac.  935.  This  was  on  the  ground 
that  it  had  to  be  a  forfeit,  or  else  it  was 
idle  to  have  made  the  deposit. 

Partners  agreed  that  any  who  should 
withdraw  should  forfeit  and  pay  to  the 
•other  members  $1,000  as  liquidated  dam- 
ages, and  that  if  anyone  engaged  in  an- 
other similar  business,  he  would  forfeit  all 
interest  in  the  partnership.  It  was  held 
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that  a  partnership  had  been  formed,  anl 
that  a  member  repudiating  the  same  waa 
liable  for  the  amount  as  lic^uidated  daui- 
ages.  Yatsuyanagi  v.  Shimamura,  5^ 
Wash.  24,  109  Pac.  282.  This  was  on  the 
ground  of  difficulty  in  estimating  damages. 

A  contract  to  publish  ^ew  York  Reports 
provided  that,  on  failure  to  carry  out  the 
contract  and  sell  to  any  purchaser,  the  pub- 
lislier  should  forfeit  and  pay  the  sum  of 
$100  as  liquidated  damages  to  any  person 
aggrieved.  It  was  held  to  be  liquidated 
damages,  as  there  would  be  difficulty  in. 
proving  actual  damages,  and  tlie  amount 
was  not  unreasonable.  Little  v.  Banks,  ^ 
N.  Y.  258. 

And  where  damages  were  uncertain  as  to 
amount,  and  not  easily  ascertained,  it  wa^ 
held  that  a  clause,  "will  forfeit  $25  for 
every  day"  the  plant  was  not  ready  for  ga^. 
did  not  provide  for  a  penalty,  but  liqui- 
dated damages.  Western  Gas  Constr.  Co.  v. 
Dowagiac  Gas  &  Fuel  Co.  146  Mich.  119, 
109  K.  W.  29,  10  Ann.  Cas.  224. 

And  where  one  partner  sold  his  interest 
in  a  store  and  stock  of  goods  to  his  part- 
ner, and  each  agreed  to  forfeit  to  the  other 
$500  if  he  should  break  the  contract,  and 
the  purchaser  defaulted,  it  was  held  that 
the  sum  named  was  liquidated  damages,  a^ 
it  was  the  purchaser's  proposition.  It  in- 
cluded all  that  the  purchaser  was  to  pay 
for  a  total  failure  to  perform.  It  would 
be  difficult  and  expensive  to  ascertain  the 
real  damages.  Maxwell  v.  Allen,  78  Me. 
32,  57  Am.  Rep.  783,  2  Atl.  38G. 

The  difficulty  in  ascertaining  plaintilTs 
damage  tended  to  prove  that  liquidat^-d 
damages  were  provided  for  in  a  contract 
of  sale  of  business,  forfeiting  $500  if  re- 
sumed at  the  same  place  within  ten  years. 
Clark  v.  Britton,  70  N.  H.  64,  79  AtL  494. 

And  a  provision  to  "forfeit"  and  pay 
as  stipulated  damages  $1,000,  for  failure 
to  perform  an  agreement  for  the  sale  of  a 
stock  of  goods,  was  held  to  be  for  liqui- 
dated damages,  as  they  were  incapable  of 
measurement.  Pierce  v.  Jung,  10  Wis.  30. 
The  court  said:  "For  these  reasons  we 
think  this  agreement  should  be  construed  as 
providing  for  liquidated  damages,  notwith- 
standing it  contains  the  word  'forfeit/ 
which,  were  it  of  a  different  character, 
might  be  seized  on  as  a  ground  for  holding 
it  a  penalty." 

And  a  contract  to  forfeit  $2,000  if  the 
obligor  enters  into  the  butcher  busine^ 
for  three  years  was  held  to  be  for  liqui- 
dated damages,  where  the  purchase  prit-c 
was  $4,300.  Canady  v.  Knox,  43  Wash. 
567,  86  Pac.  930.  The  court  said:  *Tlu' 
damages  in  this  case  must  necessarily  be 
uncertain  and  difficult,  if  not  impossible,  of 
accurate  determination,  and  therefore  come 
within  the  rule  permitting  parties  to  spree 
upon  what  the  damages  shall  be,  and  the 
same  may  be  enforced  as  liquidated  dam- 
ages." 

And  where  a  contract  employing  one  in 
an  insurance  office  provided  a  forfeiture  of 
$500.  if  the  employee  solicited  insuran'^" 
outside  this  employment  within  a  year,  and 
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the  employee  was  discliarged  and  violated 
the  contract,  it  was  hold  that  this  for- 
feiture was  liquidated  damages.  It  was 
impossible  to  determine  the  damages.  Bor- 
ley  V.  McDonald,  69  Vt.  309,  38  Atl.  tfU. 
The  court  said:  *'It  is  true  that  where  tlie 
terms  'liquidated  damages'  and  'penalty' 
4116  employed  in  the  contract,  they  will  not 
Always  be  conclusive,  but  the  intension  of 
the  parties  will  be  ascertained  from  the 
contract  and  the  circumstances  in  which  it 
was  made,  its  real  purpose,  and  the  diffi-  j 
<nalty  in  ascertaining  the  damages  when  it 
is  broken." 

And  where  a  sale  was  made  of  a  store 
and  business,  and  each  party  deposited  a 
check  for  $50  payable  to  the  otlier  as  a 
''forfeit"  in  case  of  noncompliance  with  the 
contract,  it  was  held  to  be  liquidated  dam- 
ages, as  the  damages  were  uncertain  and 
difficult  to  estimate.  Dobbs  v.  Turner,  — 
Tex.  Civ.  App.  — ,  70  S.  W.  4.')8. 

A  contract  authorizing  the  sale  of  land 
provided  that  $10,000  siiould  be  paid,  and 
that,  on  failure  to  turn  in  any  amounts 
realized  from  sales,  the  purchaser  "shall 
forfeit  the  amounts  already  paid."  In  a 
suit  by  the  purchaser  to  enforce  the  con- 
tract after  a  default,  it  was  held  that  the 
^10,000  was  liquidated  damages.  Lipscomb 
V.  Fuqiia,  103  Tex.  585,  131  S.  W.  3061, 
affirming  55  Tex.  Civ.  App.  535,  121  S.  W. 
103.  Tlie  court  said:  "No  equities  are 
shown  by  the  allegations  of  the  petition, 
liut  it  does  appear  that  the  dam:i,L'L>s  which 
Fuqiia  might  suffer  by  a  breach  of  the  con- 
tract were  very  uncertain,  and  it  is  not 
made  to  appear  that  $10,000  \va.s  unreason- 
able .as  an  estimate  by  the  parties  of  such 
damages;  therefore,  'courts  will  :i$.Hume 
that  the  amount  agreed  upon  was  intended 
to  compensate  Fuqua  for  the  loss  he  might 
sustain  from  a  breach  of  the  contract." 

An  agreement  for  the  sale  of  land  pro- 
vided that,  "on  forfeiture  of  complying 
•with  it  on  the  part  of  either  Green  or  Wil- 
liams, we  hereby  bind  ourselves,  our  heirs, 
•etc.,  in  the  sum  of  $500."  It  was  held  that, 
under  a  construction  of  the  instrument,  the 
plaintiff  was  entitled  to  recover  the  $500 
as  stipulated  damages.  Williams  v.  Green, 
14  Ark.  315.  "The  price  of  the  land  was 
not  to  be  paid  in  money,  but  in  merchan- 
<1isc,  some  of  it  at  the'  original  cost,  and 
in  mules  at  a  cash  valuation.  The  plain- 
tiff could  not  be  expected  to  show  by  evi- 
dence wliat  profits  he  might  have  made  by 
the  resale  of  the  goods  and  the  mules,  or 
what  other  losses  he  may  have  sustained  by 
«o  entire  a  disappointment  in  his  contem- 
plated arrangements." 

A  contract  to  exchange  land  provided 
that,  on  failure  of  either,  they  should  "for- 
feit and  pay  as  damages  to  the  other  the 
«um  of  $1,500."  It  was  held  that  it  would 
be  difficult  to  prove  the  amount  of  dam- 
ages sustained,  and  it  was  presumed  that 
the  sum  named  was  the  amount  definitely 
agreed  upon,  and  this  was  the  measure  of 
damages.    Gobble  v.  Linder,  76  111.  157. 

And  where  the  subject-matter  was  such 
that  damages  could  not  be  readily  ascer- 
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tained  on  a  breach  of  contract,  it  was  held 
that  a  deposit  of  $150  "as  a  guaranty  or 
forfeiture"  would  be  held  to  be  liquidated 
damages.  Sanders  v.  Carter,  91  Ga.  450, 
17  S.  £.  345.  This  forfeiture  was  for  fail- 
ure to  make  a  deed  within  six  montiis. 

Specifications  required  each  bidder  to  de- 
posit with  his  bid  a  certified  check  as  a 
guaranty  of  good  faith,  and  provided, 
"which  it  is  hereby  agreed  shall  be  con- 
sidered as  liquidated  damages,  which  shall 
be  forfeited  if  the  bidder  fails  to  enter 
into  a  contract."  The  bidder  failed  to  com- 
plete the  contract.  It  was  held  that  where 
the  damages  were  uncertain  and  had  been 
liquidated  bv  ah  agreement,  it  was  the  duty 
of  the  court  to  enforce  the  contract.  Tur- 
ner V.  Fremont,  05  C.  C.  A.  465,  170  Fed. 
259,  affirming  159  Fed.  221.  This  was  a 
suit  for  injunction  against  paying  the 
checks. 

The  bidders  on  a  city  improvement  were 
required  to  deposit  a  certified  check 
amounting  to  5  per  cent  of  the  value  of  tiie 
work,  to  be  forfeited  to  the  city  if  the 
proposal  was  accepted  and  the  bidder  failed 
to  enter  into  tiie  contract  prescribed.  A 
bidder  deposits  a  a  check  for  $1,6Q0,  and 
then  refused  to  complete  the  contract  and 
sued  to  recover  the  amount  of  the  check. 
It  was  held  that  at  the  time  of  making  the 
bids  the  damages,  if  any,  could  not  be  as- 
certained, what  the  loss  would  be  to  the 
public  by  delay  and  reletting  could  not  be 
known,  and  the  certified  checks  were  in- 
tended by  the  parties  to  be  absolutely  pay- 
able to  the  city  upon  plaintiff's  failure  to 
enter  into  the  contract.  Turner  v.  Fre- 
mont, 159  Fed.  221. 

A  contract  provided  that  if  the  150  arc 
lights  were  not  put  up  and  in  operation 
within  the  time  limited,  the  company  was 
to  forfeit  and  pay  to  the  city,  as  liquidated 
damages,  not  as  a  penalty,  the  sum  of  $10,- 
000,  "for  the  reason  that  the  actual  dam- 
ages sustained  by  the  said  city  in  case  of  a 
breach  of  this  contract  cannot  be  definitely 
or  accurately  ascertained  or  computed." 
It  was  held  competent  for  the  parties  to 
fix  the  measure  of  damages  in  the  con- 
tract, for  the  reason  that  the  actual  dam- 
ages to  the  city  could  not  be  estimated,  and 
such  provision  could  be  enforced  where  the 
lights  were  never  furnished.  Brooks  v. 
Wichita,  52  C.  C.  A.  209,  114  Feil.  297. 

A  photographer  sold  his  business  and 
agreed  that,  if  he  should  exercise  his  call- 
ing during  a  limited  time  in  a  particular 
place,  he  would  "forfeit  and  pay  the  sum 
of  $1,000  liquidated  damages.^'  The  pur- 
chaser sold  to  another,  who  in  turn  went 
into  business  with  the  vendor.  In  an  ac- 
tion to  recover  the  $1,000  damages,  it  was 
held  that  the  damages  arising  from  the 
breach  were  uncertain,  and  that  the  sum 
agreed  upon  was  intended  as  liquidated 
damages,  and  was  not  disproportionate,  and 
the  recovery  should  be  controlled  and  fixed 
bv  the  sum  stipulated.  Boyce  v.  Watson, 
52  111.  Anp.  361. 

And  where  a  partner  sold  out  to  his  co- 
partner and  agreed  that  he  would  not  en- 
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gage  in  the  businesB  for  the  space  of  three 
years,  *'upon  the  forfeiture  of  the  sum  of 
•*:tl,000"  as  his  damages,  it  was  held  that 
this  provision  was  for  stipulated  damages, 
manifested  from  the  language  and  from  the 
uncertain  nature  of  the  damages.  Jaquith 
V.   Hudson,  5  Mich.  123. 

A  contractor  agreed  to  complete  three 
wells  for  oil  and  gas  within  twelve  months, 
or  to  pay  $500  as  a  forfeiture.  It  was 
held  to  be  liquidated  damages,  and  not  a 
penalty.  Davidson  v.  Hughes,  76  Kan.  247, 
91  Pac.  913.  The  court  said:  **Perform- 
ance  thereof  might  result  in  great  profit 
to  the  grantees,  and  failure  to  perform, 
and  the  exclusion  of  all  other  prospectors 
from  the  premises  who  might  desire  to 
purchase  the  privileges,  may,  under  the 
circumstances,  oe  presumed  to  have  result- 
ed in  damage.  The  extent  of  such  damage 
could  only  be  conjectural,  and  would  be 
difficult,  if  not  impossible,  of  specific  plead- 
ing or  specific  proof.** 

Bankers  sold  out  to  a  farmer  for  $4,(»00. 
and  it  was  agreed  that  the  vendors  should 
quit  banking  and  not  start  another  bank 
in  that  town  as  long  as  the  vendee  owned 
this  bank;  that  on  failure  of  eitlier  party 
to  perform,  they  should  forfeit  to  the 
other  party  $1,000.  One  of  the  vendors 
helped-  organize  and  run  a  state  bank  with- 
in a  few  years  theroaftor.  In  a  suit  to 
recover  the  forfeit,  it  was  held  that  the 
dnma.ores  could  not  he  measured  by  any 
pecuniary  standard,  and  the  amount  named 
^^'onld  be  h'^Id  to  be  liquidated  damages. 
Merica*  v.  Burcet,  36  Ind.  App.  453,  75 
N.  E.  1083.  The  court  said:  "Where  a 
stipulrted  sum  has  been  inserted  in  a  con- 
tract for  a  breach  of  an  agreement  to  sell, 
t*  p  weight  of  authority  seems  to  liold  such 
sum  to  be  liquidated  damages,  upon  the 
theory  that  the  damages  sustained  in  al- 
most all  oases  are  uncertain  and  difficult 
to  estimate.*' 

And  a  forfeit  of  $300  provided  in  a  con- 
tract of  sale  of  a  stock  in  trade  was 
held  to  be  liquidated  damages.  This  was 
on  the  ground  that  there  were  no  adequate 
means  to  ascertain  the  precise  damage. 
Lynde  v.  Thompson,  2  Allen,  456.  The 
court  said:  "Some  reliance  was  placed 
in  argument  on  the  fact  that  the  word 
'forfeit'  is  used  in  the  contract  in  con- 
nection with  the  stipulation  for  the  pay- 
ment of  damages,  as  Indicating  that  it 
should  be  cohtrued  as  a  penalty.  But  the 
force  and  effect  of  this  word,  as  pointing  to 
a  penalty,  is  entirely  overcome  by  the  ex- 
plicit agreement  that  the  entire  sum  shall 
bo  paid  in  full,  as  well  as  bv  the  other 
circumstances  which  indicate  the  intent  of 
the  parties  to  acfree  on  a  fixed  sum  as 
the  measure  of  damages." 

For  each  day's  delay  in  the  completion 
of  certain  houses,  the  contractor  agreed  "to 
forfo't  $5."  This  was  held  not  a  penalty, 
but  liquidated  damages,  as  it  was  a  reason- 
able sum.  and  was  for  the  breach  of  a 
contract  for  doing  one  certain  and  specific 
lob  within  a  prescribed  time.  The  loss  to 
the  owner  would  be  difficult  to  prove  or  • 
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measure.  Hall  v.  Crowley,  6  Allen,  30i» 
81  Am.  Dec.  745.  The  court  said:  "la 
cases  of  this  nature,  where  the  intent  of 
the  parties  ia  so  clear,  the  use  of  the  word 
'forfeit*  in  the  clause  providing  for  dam- 
ages in  case  of  breach  is  not  regarded  ai- 
of  much   weight.*' 

In  Geiger  v.  Western  Maryland  R.  Ca  41 
Md.  4,  it  was  said:  "Where  the  partie« 
have  declared  in  clear  and  unambiguous- 
terms  that  a  certain  sum  shall  be  paid 
by  way  of  compensation,  upon  a  breach 
of  the  contract,  or  where  the  covenant  is 
to  do  several  acts,  the  damages  arising 
from  tlie  breach  of  which  are  uncertain 
and  incapable  of  being  ascertained  by  anj 
fixed  pecuniary  standard,  and  especiallj 
where  the  contract  provides  that  the  ruul 
so  named  shall  be  paid  as  liquidated  dam- 
ages, the  sum  so  fixed  and  agreed  upon 
will  be  considered  as  compensation  for 
damages  resulting  from  the  breach,  and 
not  as  a  penalty.'' 

c.  Rcasonahie  contract, 

A  contract  for  the  exchange  of  land  pro- 
vided that,  for  failure  to  comply,  each 
party  should  pay  and  forfeit  to  the  other 
party  $500  as  liquidated  and  agreed  dam- 
ages. It  was  hold  to  be  liquidate  damages,, 
as  it  was  not  inequitable,  excessive,  or  un- 
reasonable, and  the  damages  would  be  un- 
certain. !Madler  v.  Silverstone,  55  Wash. 
159,  34  L.U.A.(N.S.)    1,   104  Pac.  165. 

A  contract  of  purchase  of  land  provided 
for  a  forfeiture  of  all  payments  made  in 
the  event  that  the  purchaser  defaulted. 
In  an  action  by  the  vendor  to  have  sucli 
sum  declared  a  penalty,  and  to  recover 
further  damages,  the  contract  was  held  to 
provide  for  liquidated  damages.  Dopp 
V.  Richards,  —  Utah,—,  1.35  Pac.  98  This 
was  because  it  was  calculated  that  the 
amount  was  fair  and  in  proportion  to  the 
damage. 

And  wliere  a  check  for  10  per  cent  of 
the  purchase  money  was  deposited  as  part 
payment,  to  be  forfeited  in  case  of  failure 
to  carry  out  the  agreement,  and  the  cheek 
was  lost  and  the  purchaser  defaulted,  it 
was  held  that  the  vendor  could  maintain 
an  action  in  equity  on  the  lost  cheek. 
Moore  v.  Durnam,  63  N.  J.  Eq.  96,  51  AtL 
449.  This  was  held  liquidated  damapea* 
as  it  was  not  excessive  and  did  not  cover 
a  variety  of  stipulations. 

A  contract  by  which  the  employer  vu 
to  retain  one  week's  wages,  if  a  sonant 
quit  without  giving  one  week's  notin*,  was- 
hold  to  be  reasonable  and  enforceable,  and 
was  not  an  agreement  for  a  forfeiture, 
')ut  was  for  liquidated  damages.  Gleatoo 
V.  Fulton  Bag  &  Cotton  Mills,  5  Ga.  App. 
420,  63  S.  E.  520. 

d.  As  a  lifnltation  on  the  amount. 

A  contract  to  buy  mining  claims  pro- 
vided for  a  forfeit  of  $500  as  liquidated 
'lamages  on  the  failure  to  make  the  first 
naymont  of  $1,500.  It  was  held  t»^at  tHe- 
forfeiture   was    recoverable,    and    that  the 
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▼cndor  was  not  required  by  the  contract  to 
have  a  perfect  title  at  that  time.  Donovan 
T.  Hanauor,  32  Utah,  317,  90  Pac.  509. 
T]ie  agreement  to  forfeit  $500  was  held  to 
be  a  limitation  on  the  amount  of  the  dam- 
ages that  the  vendor  could  recover. 

And  where  a  vendor  agreed  to  deliver 
1,600  cattle  at  $6.50  per  head,  and  to  ex- 
ecute a  note  for  $1,600  as  a  forfeit  in  case 
ol  refusal  to  fulfil  his  contract,  it  was  held 
that  this  was  liquidated  damages  and  limit- 
ed the  amount  that  could  be  recovered  on 
a  breach.  Yetter  v.  Hudson,  57  Tex.  004. 
The  court  said:  '*In  this  case  the  defendant, 
by  the  terms  of  the  contract,  not  only 
provided  in  terms  that  he  would  pay  $1,600 
«s  ^stipulated  damages,'  but  he  made  the 
game  due  and  payable  on  the  day  of  the 
default  on  his  part  at  the  bank,  and  secured 
its  payment  with  the  same  collaterals 
which  were  deposited  there  to  secure  the 
repayment  of  tne  $7,000  which  he  had  re- 
ceived from  the  plaintiffs." 

An  agreement  to  purchase  a  public  house 
provided  for  the  payment  of  an  earnest 
of  £50,  to  be  forfeited  if  the  purchaser 
failed  to  perform.  An  I.  O.  U.  was  given 
instead.  It  was  held  that  this  was  the 
Amount  of  the  damages.  Hinton  v.  Sparkes, 
L.  R.  3  C.  P.  161.  37  L.  J.  C.  P.  N.  S.  81, 
37  L.  T.  N.  S.  600.  16  Week.  Rep.  360. 

And  an  agreement  for  public  house  fix- 
tures and  rent  provided  that  a  mutual  de- 
posit of  £40  be  made,  and  that  the  party 
failing  to  complete  tiie  agreement  should 
forfeit  the  deposit  as  and  for  liquidated 
damages.  In  an  action  by  the  purchaser 
lor  damages,  it  was  held  that  the  remedy 
for  the  breach  was  confined  to  a  recovery 
of  the  £40  deposit.  I^a  v.  Whitaker,  L.  R. 
8  C.  P.  70,  27  L.  T.  N.  S.  676,  21  Week. 
Rep.  230. 

A  contract  for  purchase  of  a  mining  right 
provided  that  for  a  breach  all  sums  paid 
shall  be  forfeited.  It  was  held  that  the 
vendor  couhl  not  recover  damages  for 
breach  of  the  contract,  as  the  amount 
agreed  upon  as  liquidated  damages  limited 
anv  other  recovery.  K.  P.  Min.  Co.  v. 
Jacobson,  30  Utah,  115,  4  L.R.A.(N.S.) 
765,   83   Pac.  728. 

And  in  a  suit  to  recover  money  deposited, 
where  the  defendant  claimed  that  it  was 
forfeited  as  agreed  upon  for  liquidated  dam- 
ages, it  was  held  that  the  defendant  could 
not  recover  damages  in  addition  thereto. 
Morrison  v.  Ashburn,  —  Tex.  Civ.  App.  — , 
21  S.  W.  993. 

And  where  each  party  to  a  cotton  con- 
tract put  up  $1,000  as  a  forfeit,  it  was 
held  in  a  suit  for  nonperformance  of  the 
contract,  that  no  more  than  this  agreed 
sum  could  be  legally  recovered.  Swift  v. 
Powell.  44  Ga.  123. 

But  in  Icely  v.  Grew.  6  Nev.  &  M.  467, 
on  a  sale  at  auction  it  was  provided  that 
the  deposit  should  be  forfeited  as  liquidated 
damages  in  default  of  the  purclmser,  and 
that  a  resale  could  be  had  and  the  defi- 
ciency recovered.  It  was  held  that  the  for- 
feiture clause  did  not  cover  all  the  damages, 
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and  that  general  damages  could  be  recov- 
ered. 

e.  Statutory  provision* 

South  Carolina  act  March  11,  1878,  pro- 
vided that  a  contractor  hiring  convict  labor 
should  forfeit  and  pay  $50  per  annum  for 
each  year  of  the  unexpired  term  of  any 
escaped  convict  hired  by  him.  This 
amount  was  held  to  be  liquidated  damages, 
and  not  a  penalty,  under  S.  C.  Code,  §  114, 
providing  that  an  action  upon  a  statute 
for  a  forfeiture  or  penalty  to  the  state 
must  be  brought  within  two  years.  These 
convicts  were  held  by  the  hirer  under  a 
contract,  although  he  failed  to  sign  the 
same.  '  Lipscomb  v.  Seegers,  19  S.  C  425. 

United  States  Statute  of  February  28, 
1803,  provides  that  masters  of  vessels  sliall 
give  bond  in  the  sum  of  $400,  to  deliver 
lists  of  their  seamen  to  collectors  at  the 
return  port,  accounting  for  each  absentee, 
and  contains  a  proviso  that  the  bond  slmll 
not  be  forfeited  on  account  of  not  produc- 
ing seamen  discharged  with  the  consent 
of  consuls,  or  in  certain  other  cases  named. 
It  was  held  that  the  forfeiture  of  such  a 
bond  could  be  enforced.  United  States  v. 
Hatch,  1  Paine,  336,  Fed.  Cas.  No.  15,325. 
The  court  said:  ''If  actual  damages  must 
be  shown,  no  suit  can  be  brought  until  tin* 
United  States  are  damnified  by  payment  of 
passage  money,  or  for  some  other  expenbcs. 
Such  never  could  have  been  the  policy  or 
intention  of  the  law;  and  the  alternative 
must  necessarily  follow,  that  a  noncom- 
pliance by  the  master  with  his  engagements 
works  a  forfeiture  of  his  bond,  and  sub- 
jects him  to  the  payment  of  $400." 

A  bond  was  given  under  Rev.  Stat.  § 
2899,  U.  S.  Conip.  Stat.  1001,  p.  li)21, 
providing  that  a  bond  may  be  given  in 
double  the  value  of  the  importation,  to 
be  forfeited  if  such  package  is  opened  with- 
out the  consent  of  the  collector  in  the 
presence  of  an  inspector,  or  if  not  returned 
if  called  for  witliin  ten  days.  Within  this 
time  a  package  was  not  returned,  and  a 
suit  was  instituted  on  the  bond.  It  was 
held  that  the  government  did  not  have  to 
prove  actual  damages  but  could  recover  the 
full  amount  of  the  bond.  United  States  v. 
Dieckerhoflf,  202  U.  S.  302,  60  L.  ed.  1041, 
26  Sup.  Ct.  Rep.  604.  The  court  said:  'The 
purpose  of  the  statute  was  to  enforce  the 
collection  of  the  revenues,  and  to  require 
that  goods  shall  be  as  represented,  and  if 
removed  from  governmental  control  before 
the  facts  about  them  are  ascertained,  to 
require  them  to  be  returned  unopened,  ex- 
cept as  provided  by  statute,  or  a  specific 
penalty  to  be  paid  for  failure  so  to  do." 

An  agreement  to  forfeit  one  half  the 
freight  to  a  shipper  if  he  shipped  on  a 
certain  vessel,  and  any  other  vessel  than 
this  but  one  sailed  first  for  Havana,  was 
held  to  be  an  agreement  for  liquidated  dam- 
ages, and  not  a  penaltv.  Sparrow  v.  Paris, 
7  Hurlst.  &  N.  694.  '  Bramwell,  B.,  said: 
"Is  it,  as  popularly  expressed,  a  penalty 
or   liquidated   damages?     We  think   it   U 
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recoverable,  and  that  'whether  we  seek  a 
Bolution  of  the  question  in  the  statute  8  & 
9  Wm.  III.  chap.  11,  §  8,  or  clswhcre. 
It  is  a  sum  payable  on  one  event.  It  is 
not  a  sum  to  secure  the  performance  of 
several  matters.  This  is  the  distinction  on 
which  the  question  turns, — the  names  the 
parties  give  the  money,  penalty  or  liquid- 
ated damages,  are  immaterial" 

In  Allison  v.  Dunwody,  100  Ga.  51.  28 
S.  K.  651,  it  was  said:  ''Section  3794  of  the 
Civil  Code  provides  that  'if  the  parties 
agree  in  their  contract  what  the  damages 
lor  a  breach  shall  be,  they  are  said  to  be 
liquidated,  and  unless  the  agreement  vio- 
lates some  principle  of  law,  the  parties  are 
bound  thereby.* " 


» 


/.  Contracts  for  building  and  tvorlc. 

A  contractor  on  a  building  agreed  to  for- 
feit $25  a  day  for  each  day's  delay.  It  was 
the  duty  of  the  arcliitect  to  supervise  the 
work  done.  It  was  held  that,  in  tlic  absence 
of  fraud  on  the  part  of  the  architect,  the 
delays  caused  by  him  would  not  ellVct  tho 
liability  to  pay  the  $25  per  day  for  delavH. 
Boston' Store  v.  Schleuter,  88  Ark.  213,  114 
S.  W.  224. 

A  contract  for  building  a  fire  boat  pro- 
vided that  the  eomminsiuners  could  grant 
an  extension  of  time,  but  in  tliat  event  the 
contractor  sliould  forfeit  to  tlie  District  of 
Columbia  the  sum  of  $25  for  each  working 
day  that  he  should  be  in  default,  which  was 
agreed  upon  as  fixed  and  liquiclatt^d  dam- 
ages that  the  District  would  suffer  by  such 
default,  and  not  as  a  penalty,  and  t)ie  com- 
missioners could  retain  said  sum  out  of  any 
moneys.  It  was  held  that  the  mamitaftur- 
ers,  who  had  to  complet(r  the  pumps  after 
delivery  and  change  the  noz/.les,  were  liable 
for  damages  for  delay,  and  the  stipulated 
damages  of  $25  a  day' was  a  proper  rate  to 
determine  the  same,  where  neither  fraud  or 
mistake  was  alleged.  District  of  Columbia 
V.  Harlan  &  H.  Co.  30  App.  D.  C.  270. 

A  school  building  contract  provided,  "as 
and  for  liquidated  and  ascertained  damages 
for  such  default,  and  not  as  a  penalty,  the 
sum  of  $10  per  day  for  each  and  every 
day  thereafter  that  the  said  work  remains 
incomplete  and  unfinished."  It  was  held 
that  the  provision  for  $280  for  twenty -eight 
davs*  delay  was  a  valid  one.  Germain  v. 
Uiiion  School  Dist.  158  Mich.  214,  122  N. 
W.  624,  123  N.  W.  798. 

And  a  building  contract  provided  that  for 
every  day's  delay  in  the  completion  of  the 
contract,*  $10  per  day  waa  to  be  forfeited, 
to  be  deductcHl  from  the  contract  price, 
the  building  to  be  finished  December  1st, 
1898.  On  December  35th,  the  contract  was 
extended  on  the  same  conditions,  comple- 
tion fixed  for  April  1st,  1899,  but  the  con- 
tract was  not  completed  until  about  the 
1st  of  October,  and  there  were  many  de- 
fectfl.  It  was  held  that  the  defendant  was 
entitled  to  a  forfeiture  of  $10  per  day  up  to 
October  6th.  Phaneuf  v.  Corey,  190  Mass. 
237,  76  N.  E.  718. 

And  a  railroad  contract  provided  that  15 
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per  cent  on  monthly  estimates  be  retained, 
and  on  failure  to  complete  the  work  within 
the  time  specified  that  the  contract  might 
be  annulled  and  the  unpaid  part  of  the 
value  of  the  work  done  to  be  forfeited  by 
the  contractor  in  the  nature  of  liquidated 
damages,  it  was  held  that  this  forfeiture 
appli^  only  to  the  15  per  cent  retained^ 
and  aa  to  this  it  was  liquidated  damages, 
and  on  other  work  for  which  no  esti- 
mate had  been  made,  the  company  sboufaL 
pay  the  value  less  15  per  cent.  Elizabeth- 
town  &>  P.  R.  Co.  V.  Greqg^h^ran,  9  Bush,  56. 

And  a  building  contract  provided  ttiat» 
for  failure  to  complete  in  time,  the  con- 
tractors were  to  pay  $20  per  day  for  every 
day's  delay.  It  was  held  that  $20  per  dar 
were  liquidated  damages,  and  the  failure  of 
the  owner  to  claim  more  than  $10  per  day 
damages  would  not  prejudice  him.  Lin> 
coin  v.  Little  Rock  Granite  Go.  5d  Ark. 
405,  19  S.  \V.  1056. 

But  a  clause  of  a  contract  providing 
for  the  forfeiture  of  10  per  cent  on  the 
amount  of  the  contract  price,  upon  failurt; 
to  complete  the  work  by  a  given  day,  wis^ 
jjcld  not  to  be  an  agreement  or  settlerotut 
of  liquidated  damages.  Van  Buren  t. 
Diggi-8,  11  How.  461,  13  L.  ed.  771.  The 
court  said:  "The  term  'forfeiture'  importo 
a  penalty;  it  has  no  necessary  or  natural 
connection  with  the  measure  or  degree  of 
injury  which  may  result  from  a  breach  of 
contract,  or  from* an  imperfect  performance. 
It  implies  an  absolute  infliction  r^ardh-fi* 
of  the  nature  and  extent  of  the  causes  by 
wliich  it  is  superinduced.  Unless,  there- 
fore, it  shall  have  been  expressly  adopted 
and  declared  by  the  parties  to  be  a  measure 
of  injury  or  compensation,  it  is  never  taken 
as  such  by  courts  of  justice,  who  leave  it 
to  be  enforced,  where  this  can  be  done,  ift 
its  real  cliaracter,  viz.,  that  of  a  penalty." 

And  a  clause  in  a  contract  providing  for 
a  deposit  of  $2,500,  and  an  ordinance  pro- 
viding for  its  forfeiture  on  the  failure  of  a 
street  railway  to  construct  and  operate, 
were  held  to  provide  for  liquidated  dam- 
ages. Whitcomb  v.  Houston,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  215. 

A  building  contract  provided  for  forfeit- 
ure to  the  owner  of  the  land,  of  all  materia* 
on  the  ground,  provided  the  houses  should 
be  left  in  an  unfinished  state,  and  not  regu- 
larly proceeded  with  for  twenty-eight  days. 
It  was  held  that  the  landowner  had  the 
right  of  forfeiture,  although  the  builder 
went  into  bankruptcy,  and  that  the  agree- 
ment was  not  a  bill  of  sale  in  violation  of 
the  bankrupt  act.  Ex  parte  Newitt»  L.  R. 
16  Ch.  Div.  622,  44  L.  T.  N.  S.  5,  2» 
Week.  Rep.  344. 

g.  Contracts  of  purchase  and  aole. 

A  provision  of  a  contract  of  sale  that  if 
the  purchaser  failed  to  comply,  his  deposit 
monev  should  be  forfeited  to  the  vendor, 
was  held  to  authorize  the  vendor  to  retam 
the  deposit.  It  was  also  held  that,  under 
the  provisions  of  the  contract,  the  vendor 
was  also  entitled   to  recover  the  er~ 
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which  he  had  incurred  by  the  default.  Es- 
sex V.  Daniell,  L.  R.  10  C.  P.  538,  32  L.  T. 
N.  S.  476. 

A  physician  sold  his  practice,  and  agreed 
not  to  do  business  in  the  same  place  for 
two  years,  and  in  case  of  failure  to  comply 
with  the  agreement  the  sum  of  $200  should 
be  paid  as  a  forfeiture.  On  a  bill  of  injunc- 
tion it  was  said:  "The  language  of  such 
agreements  varies  widely,  as  we  find  from 
an  examination  of  the  cases.  Sometimes 
the  sum  is  called  a  'penalty,*  sometimes, 
'liquidated  damages,'  and  still  other  in- 
btances,  a  'forfeiture;'  the  latter  being  the 
word  used  in. the  contract  between  the  par- 
ties to  this  controversy.  Courts  have  not  al- 
ways agreed  in  their  views  upon  the  ques- 
tion whether  such  stated  sums  were  to  be 
treated  as  penalties  or  liquidated  damages, 
altliough  the  current  of  authorities  ia  to 
treat  the  sum  named  as  liquidated  dama«;es, 
rather  than  a  penalty."  McCurry  v.  Gib- 
son, 108  Ala.  451,  54  Am.  St.  Kep.  177, 
18  So.  806. 

A  contract  for  the  sale  of  growing  trees 
provided  for  the  delivery  of  15,000  at  the 
place  of  growth,  and  it  was  agreed  that  if 
either  party  should  fail  to  fullil  his  part  of 
the  contract,  lie  should  forfeit  and  pay  to 
the  other  the  sum  of  $3,000.  To  this  was  at- 
tached a  guaranty  that  if  the  purchaser 
incurred  a  forfeiture,  payment  was  guar- 
anteed. The  purchaser  dt?faulted.  It  was 
held  that  the  penalty  was  incurred  by  the 
purchaser  refusing  to  accept  and  pay  for 
the  trees.  Hammond  v.  Giimure,  14  Conn. 
479. 

And  a  purchaser  at  a  sale  by  auction, 
v.'ho  made  a  deposit  of  money  under  an 
agreement  that  it  should  be  forfeited  to  the 
use  of  the  seller  if  he  failed  to  comply  with 
the  terms  of  sale,  was  held  not  entitled 
to  recover  back  the  deposit.  Donahue  v. 
Parkman,  161  Mass.  412,  42  Am.  St.  Rep. 
415,  37  N.  E.  205. 

A  contract  with  a  furniture  company 
provided  that  the  latter  should  **forfeit  $10 
per  day  for  every  day  it  failed  to  have 
|H.'ws  in  place"  after  a  given  date.  They 
were  shipped  in  time,  but  by  reason  of  a 
railroad  blunder  were  delayed  twenty  days. 
The  purchaser  deducted  $180  from  the  price. 
Tlie  vendor  sued  the  railroad  for  the 
r.mount.  This  was  held  to  be  the  true  meas- 
ure of  damages  in  this  case.  Illinois  C.  R. 
Co.  V.  SouUiern  Seatiag  &  Cabinet  Co.  104 
Tenn.  668,  50  L.R.A.  729,  78  Am.  St.  Rep. 
933,  68  S.  W.  303. 

And  the  vendor  of  land  was  held  not  en- 
titlwl  to  a  forfeit  deposited  by  the  pur- 
chaser, where  the  former  could  not  make 
good  title,  although  tlie  purchaser  had  de- 
faulted. Tharp  v.  Lee,  26  Tex.  Civ.  App. 
439,  62  S.  W.  93.  The  court  said:  "The 
deposit,  in  case  of  default,  as  liquidated 
damages,  and  a&  such  might  be  recovered 
as  the  measure  of  damages  for  the  breach 
of  the  contract." 

A  contract  for  the  sale  of  land  provided 
for  payment  of  the  purchase  money  in  in- 
stalments, and  delivery  of  the  deed  on  the 
final  pavment.  "otherwise  this  agreement  be- 
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comes  null  and  void,  and  the  amounts  now 
paid,  together  with  all  improvements  on 
said  land  made,  shall  be  forfeited."  It  was 
held  that  the  purchaser,  who  failed  to  pay 
all  the  purchase  money,  was  not  entitled  to 
recover  the  amount  paid,  as  the  vendor 
did  not  refuse  to  perform.  Bradford  v. 
Parkhurst,  96  Cal.  102,  31  Am.  St.  Kep. 
189,  30  Pac.  1106. 

And  a  contract  for  the  sale  of  land  pro- 
vided that,  on  failure  to  perform,  the 
'vendee  should  "forfeit  all  payments  made 
by  him  on  his  contract,  and  such  payments 
should  be  retained  by  the  said  .  .  .  vendor 
...  in  full  satisfaction  and  in  liquidation 
of  all  damages  by  him  sustained."  It  was 
held  that  the  amount  paid  was  properly 
treated  as  liquidated  damages.  Pinknej 
V.  Weaver,  216  111.  185,  74  N.  E.  714. 
The  court  said:  "Fraud  or  circumvention 
is  not  suggested,  and  there  is  nothing  to 
indicate  tnat  the  amount  is  unconscionable 
or  disproportionate  to  the  damages  appar- 
ently likely  to  result  from  the  breach.  It 
was  not  error  to  treat  the  sum  named  as 
liquidated   damages." 

On  a  contract  of  sale  of  land,  it  was 
agreed  that  if  the  purchaser  failed  to  per- 
form his  covenants,  the  vendor  was  to  be 
released,  and  the  purchaser  was  "to  for- 
feit all  moneys  paid  and  all  rights  under 
the  agreement,  and  the  sums  so  paid  were 
to  be  treated  not  as  a  penalty,  but  as 
liquidated  damages."  Time  was  made  the 
essence  of  the  contract.  The  purchaser  de- 
layed for  several  months  before  making  full 
payment  when  it  was  tendered,  and,  on  re- 
fusal of  the  amount  tendered,  demanded  re- 
turn of  the  payments  made  by  him.  It  was 
held  that  the  vendor  could  refuse  to  perform 
and  still  retain  the  payments.  Clock  v.  How- 
ard &  VV.  Colony  to.  123  Cal.'l,  43  L.R.A. 
199,  69  Am.  St.  Rep,  17,  55  Pac.  713.  The 
court  said:  "The  contract  is  made  to  de- 
pend upon  a  condition  precedent.  By  its 
terms  no  right  is  to  vest  in  the  vendee  until 
('(M'tain  acts  of  payment  have  been  done  by 
him,  and  a  court  of  equity,  no  more  than  a 
court  of  law,  will  relieve  a  vendee  under  such 
circumstances  from  the  penalties  arising 
from  the  breach  of  such  condition,  in  the 
absence  of  an  equitable  showing  to  excuse 
his  default.'*' 

A  vendor  of  a  farm  agreed  to  exchange  it 
for  a  stock  of  goods,  the  contract  providing: 
"Either  party  to  this  agreement  hereby 
agrees  to  forfeit  to  the  other  five  hundred 
dollars  ($500)  as  liquidated  damages,  if  he 
fails  to  carry  out  his  part  of  said  agree- 
ment." It  was  held  that  the  amount  named 
was  recoverable.  Howard  v.  Adkins,  167 
Ind.  184,  78  N.  E.  666. 

Twenty-five  hundred  dollars  was  paid  in 
cash  to  a  trust  company  to  bind  a  bargain  of 
purchase  of  a  furnace  company's  land,  plant, 
and  contracts;  on  failure  to  perform,  this 
money  was  to  be  forfeited  and  paid  over  by 
the  trust  company.  Subsequently,  an  agree- 
ment to  extend  the  time  recited  that  the 
$2,500  was  forfeited,  and  stated  that  2,000 
shares  were  to  be  put  up  as  a  forfeit.  The 
purchaser    brought    suit    for    specific    per- 
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iormance,  but  was  not  entitled  thereto  as 
lie  was  in  default.  It  was  held  that  the 
jnoney  and  stock  were  to  be  retained  as 
iiquidatec[  damages.  There  was  no  showing 
made  that  the  contract  was  unconscionable. 
Oarcin  v.  Pennsylvania  Furnace  Co.  186 
Mass.  405,  71  N.  E.  793. 

In  an  action  of  covenant  on  a  contract 
-to  convey  with  warranty,  providing  that 
if  the  defendants  should  not  execute  a 
deed  as  aforesaid,  they  would  forfeit  and 
p&y  $100,  the  court  did  not  decide  whether 
it  was  a  penalty  or  liquidated  damages, 
but  seemed  to  think  it  was  a  penalty.  It 
had  some  doubt  as  to  whetlipr  it  could 
jissess  damages  in  an  action  of  covenant, 
4ind  not  for  the  forfeiture,  but  as  defendants 
moved  tlie  court  to  be  heard  on  the  question 
of  damages,  it  ordered  judgment  for  the 
sum  of  $100,  as  defendants  gave  no  evi- 
4icnce  that  it  should  be  reduced.  Lawrence 
V.  Parker,   1  Mass.  191,  2  Am.  Dec.   10. 

A  contract  of  purchase  provided  that  the 
vcMuIor,  on  failure  of  the  purchaser  to  pay 
the  monthly  instalment,  may  declare  *'tlus 
•contract  forfeited."  It  was' held  that  this 
meant  that  payments  made  should  be  for- 
ieited.  Reddish  v.  Smith,  10  Wash.  178,  45 
Am.  St.  Rep.  781,  38  Pac.  1003. 

And  the  right  of  a  vendor  to  recover 
A  forfeit  deposited  in  a  bank  by  a  purchaser 
who  refused  to  complete  the  purcliase  was 
held  not  to  be  effected  by  the  sale  to  an- 
other partv  at  an  advance.  Atwood  v.  Fa- 
ijan,  —  Tex.   Civ.  App.— ,   134   S.  VV.  765. 

A  contract  to  purchase  provided  that,  on 
the  purchaser's  failure  to  perform  at  the 
time  and  in  the  manner  specified,  the  earn- 
•est  money  should,  at  the  option  of  the 
vendor,  be  forfeited  as  liquidated  damages, 
nnd  the  contract  should  become  void,  and 
that  time  was  to  be  of  the  essence  of  tlie 
<*ontract.  The  purchaser  refused  to  pay  on 
the  ground  of  defective  title.  The  vendor 
declared  the  earnest  money  forfeited,  and 
sued  to  cancel  the  cloud  or  his  title.  The 
purchaser  filed  a  cross  bill  for  specific 
performance.  It  was  held  that  the  question 
whether  the  damages  were  a  penalty  or 
liquidated  damages  was  not  presented  by 
the  record,  and  the  earnest  money  was 
declared  forfeited.  Harper  v.  Tidholm,  166 
111.  370,  40  N.  E.  575. 

h.  Other  agreements. 

Separation  contract  provided  for  the  pay- 
ment of  $30  per  month  under  a  penalty  of 
$5,000,  "which  sum  of  $5,000  aforesaid  I 
hereby  agree  shall  be  considered  a  for- 
feiture upon  my  part  to  her."  The  wife 
subsequently  obtained  a  divorce  in  Florida, 
And  was  allowed  $690,  but  nothing  was 
provided  in  regard  to  this  bond,  and  the 
husband  ceased  to  pay  the  monthly  sum. 
It  was  held  that  judgment  would  be  given 
for  the  amount  of  the  bond  less  $690. 
<Jarey  v.  Mackev,  82  Me.  510,  9  L.RJL. 
113,  37  Am.  St.  Rep.  500,  20  Atl.  84. 

And  where  an  agreement  was  made  to 
«ubmit  a  controversy  at  the  next  term  oti 
complaint,  answer,  and  evidence  to  the 
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judge,  and  for  failure  so  to  do,  to  forfeit 
and  pay  $100,  it  was  held  that  this  was 
liquidated  damages  and  recoverable.  Pen- 
dleton V.  Electric  Light  Co.  121  N.  C.  20,  27 
S.  E.   1003. 

In  Main  v.  King,  10  Barb.  59,  the  con- 
tract provided,  under  the  forieiture  of  Main, 
paying  King  $50  if  100  bbls.  of  egg^  ^eix* 
not  delivered,  and  for  refusing  to  receive, 
the  purchaser  was  to  pay  $50.  in  a  suit 
against  the  purchaser  the  court  said:  'in 
this  case  it  is  by  no  means  clear  that  tlie 
language  does  not  indicate  that  the  plain- 
tiff, in  case  of  failure,  was  to  pay  $5)) 
as  liquidated  damagi«.  It  is  'under  tiic 
forfeiture  of  paying  $50  if  the  egg^s  an* 
not  delivered  as  above  agreed.'  ...  So, 
the  introduction  of  the  word  'penalty'  or 
'forfeiture'  will  not  necessarily  control  tiie 
meaning  of  the  words."  I.  T. 


IOWA  SUPR£3I£:  COURT. 

STATE    OF    IOWA    EX    REL.    GEORGE 
COSSON,  Attorney  General,  Appt, 

V. 

W.  L.  BAUGHX. 

(_-  Iowa,  — ,  143  X.  W.  1100.) 

OlTlce  —  intoxication  —  what  is  within 
removal  statute. 

1.  Intoxication  within  the  mefln'ng  of  a 
statute  permitting  the  removal  of  a  mayor 
from  office  for  intoxication  is  shown  by  thr 
fact  that  the  incumbent  of  the  office  drank 
whisky,  was  looking  for  more,  and  entereii 
into  an  argument  on  the  street  in  tones  «o 
loud  as  to  be  heard  across  the  street,  aj»|>Iy- 
ing  profane  and  opprobrious  epithets  to  his 
opponent,  and,  although  a  large  crowd  col- 
lected about  him,  refused  to  withdraw  upon 
request  to  let  them  disperse,  while  his  speech 
was  impaired  and  he  was  unable  to  slanil 
steadily,  so  that  he  impressed  bystanders 
as  being  intoxicated. 

Same  —  reslg:natlon  —  reappointment  -* 
effect. 

2.  One  cannot  avoid  removal  from  office 
for  intoxication  by  resigning  and  being  re- 
appointed by  the  proper  authority. 

(November  22,  1913.) 


Note. '-' Officer :   removal   for  drunken* 

fte88. 

As  to  removal  of  officers  for  failure  or  re- 
fusal to  enforce  law  or  ordinance,  see  note 
to  State  V.  Roth,  ante,  841. 

The  chief  difficulty  in  these  cases  arises 
over  the  question  as  to  what  degree  of 
drunkenness  or  intoxication  is  required  by 
such  statute  for  the  removal  of  an  officer; 
whether  he  must  be  shown  to  have  bees 
"badly"  or  only  "slightly"  intoxicated ; 
whether  "foolishly,"  "staggering,"  -stupid- 
ly," or  "dead"  drunk.  As  is  well  knoiin, 
opinions  widely  differ  as  to  when  a  man  it 


STATE  EX  BSL.  COSSON  t.  BAUGHN. 


913 


APPEAL  by  the  State  from  a  judgment  of 
the  District  Court  for  Shelby  County 
dismissing  its  petition  for  .the  removal  of 
defendant  from  the  office  of  mayor.  Re- 
rersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Cosson,  Attorney  Gen- 
eral, and  John  Fletcher,  Assistant  Attor- 
ney General,  for  the  State: 

''Drunk"  and  "intoxicated"  are  synony- 
mous terms. 

SUte  ▼.  Kelley,  47  Vt.  204;  SUndard 
Life  k  Acei.  Ins.  Go.  r.  Jones,  94  Ala.  434, 
10  So.  630;  Smith  v.  Bigelow,  19  Iowa,  459. 

A  person  is  drunk  in  a  legal  sense  when 
he  is  so  far  under  the  influence  of  intoxi- 
cating liquor  that  his  passions  are  visibly 
excited  or  his  judgment  impaired  by  the 
liquor. 

SUte  T.  Pierce,  65  Iowa,  85,  21  N.  W. 
105;  State  v.  Huxford,  47  Iowa,  16;  Elkin 
T.  Buschner,  1  Monaghan  (Pa.)  359,  16  Atl. 
102;  Lafler  v.  Fisher,  121  Mich.  60,  79  N.  W. 
934;  Com.  V.  Whitney,  11  Cush.  477;  Stand- 
ard Life  k  Acci.  Ins.  Co.  ▼.  Jones,  94  Ala. 
434,  10  So.  530. 


A  mayor  may  be  removed  from  office  for 
intoxication  or  upon  conviction  of  intoxica- 
tion. 

Stote  V.  Welsh,  109  Iowa,  10,  79  N.  W. 
369;  McComas  v.  Krug,  81  Ind.  327,  42  Am. 
Rep.  135;  Hogan  v.  Collins,  183  Mass.  43, 
66  N.  £.  429. 

Messrs.  Tinley,  Mitchell,  A  Pryor  for 
appellee. 

Per  Curiam: 

The  defendant  was  elected  and  duly  qual- 
ified as  mayor  of  the  city  of  Harlan  in  April, 
1912.  He  resigned  July  29,  1913,  and  was 
appointed  by  the  council  to  fill  the  vacancy 
August  5th  following,  and  again  qualified. 
Complaint  was  filed  with  the  governor  Sep- 
tember 3d  thereafter,  in  pursuance  of 
chapter  78  of  the  Acts  of  the  Thirty-Third 
General  Assembly,  and  by  his  direction,  tliis 
action  was  begun  December  26,  1912,  for  his 
removal  from  office.  The  petition  covers  a 
wide  range,  but  the  only  debatable  ground 
for  removal  under  the  evidence  was  the 
charge  of  having  been  intoxicated  in  the 
evening  of  July  28,  1913.    That  he  may  have 


to  be  called  drunk.  Webster's  New  Interna- 
tional Dictionary  defines  '*drunk''  as  "under 
the  influence  of  an  intoxicant,  so  that  the 
use  of  the  faculties  is  materially  impaired," 
and  gives  as  synonyms,  ^'drunken,  intoxi- 
cated, inebriated." 

Drunkenness  is  that  eff'ect  produced  on 
the  mind,  passions,  or  body  by  intoxicants 
tnkcn  into  the  system  which  so  far  changes 
the  normal  condition  as  to  materially  dis- 
turb and  impair  the  capacity  for  healthy, 
rational  action  or  conduct;  which  causes  ab- 
normal results,  or  such  as  would  not  ensue 
in  the  absence  of  the  intoxicant, — the 
changed  effect  produced  by  the  immoderate 
or  excessive  use  of  intoxicants,  as  contrasted 
with  normal  status  and  conduct.  State  ex 
rel.  Atty.  Gen.  v.  Savage,  89  Ala.  1,  7  L.R.A. 
42«.  7  So.  7.  183. 

TTAbitual  drunkenness  is  a  condition  of 
body  and  mind  produced  by  the  excessive 
use  of  intoxicating  liquors,  and  usually  pro- 
duced by  oft- repeated  indulgence  in  drink- 
ing to  excess,  which  is  liable  to  have  dif- 
ferent effects  upon  different  persons,  and 
therefore  cannot  be  described  or  measured 
or  defined  by  the  causes  that  produce  it  in 
any  one  instance  any  more  than  can  insan- 
ity or  any  other  condition  of  body  and 
mind  produced  by  extraneous  causes.  Trigg 
T.  State,  49  Tex.  645. 

If  a  man  is  guilty  of  habitual  drunken- 
ness it  will  seldom  be  difficult  to  prove  it. 
If  his  face,  walk,  and  demeanor  have  not 
yet  proclaimed  it,  his  daily  associates  and 
even  his  casual  acquaintances  will  soon  find 
it  out.  This  constitutional  provision  for 
the  removal  of  an  officer  for  such  cause  was 
never  intended  to  reach  doubtful  cases,  or 
cases  based  upon  occasional  and  isolated 
acts  of  intoxication,  so  scattered  in, point 
of  time  as  not  to  have  generated  a  habit  of 
«0  L.RJIl.(K.S.)  58 


drunkenness  liable  to  be  exhibited  at  any 
time  when  the  opportunity  offered.    Ibid. 

With  reference  to  the  spsclfication  of 
^'habitual  drunkenness"  as  the  cause  for  the 
removal  of  a  judge  of  probate,  it  has  been 
said  that  the  purpose  of  such  a  provision 
was  to  secure  a  calm,  wise,  and  faithful  ad- 
ministration of  the  law,  uninfluenced  by 
the  endangering  effects  of  habitual  intoxi- 
cation. It  is  implied  and  assumed  that 
drunkenness  so  clouds  the  intellect  and  in- 
flames the  passions  thi^t  official  trust  can- 
not be  safely  conflded  to  those  with  whom 
excessive  indulgence  in  intoxicating  drink 
has  become  a  habit.  Habit  is  customary 
state  of  disposition  acquired  by  frequent 
repetition.  When  a  person  repeatedly  arts 
in  a  particular  way  at  intervals,  whether 
regular  or  irregular,  for  such  length  of 
time  that  we  can  predicate  with  reasonable 
assurance  that  he  will  continue  so  to  act, 
we  may  affirm  that  this  is  his  habit.  State 
ex  rel.  Atty.  Gen.  v.  Savage,  supra. 

Constitutionality  of  statutes. 

A  statute  providing  that  any  person  hold- 
ing any  office  under  the  Constitution  or  laws 
of  the  state,  who  shall  voluntarily  become 
intoxicated  during  the  business  hours  of 
his  office,  or  shall  be  in  the  habit  of  becom- 
ing intoxicated  by  the  use  of  intoxicating 
liquors,  shall  forfeit  his  office  and  be  re- 
moved therefrom  upon  complaint,  etc.,  is 
constitutional  and  valid,  and  therefore  a 
complaint  charging  such  act  or  habit  as 
against  a  sheriff  is  good  as  against  demurrer. 
McComas  v.  Krug,  81  Ind.  327,  42  Am.  Rep. 
136. 

But,  in  Com.  v.  Williams,  79  Ky.  42,  42 
Am.  Rep.  204,  where  the  Constitution  pro- 
vided that  a  county  judge  could  be  removed 
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been  eccentric  in  aanner,  exaggerated  hit 
own  importance,  especially  at  mayor,  and 
indulged  in  coarse  language,  talked  loudly 
on  the  streets,  or  carried  factional  con- 
troversies into  private  intercourse  with 
his  neighbors,  however  offensive,  will  not 
warrant  any  interference  with  his  incum- 
bency. Tastes  differ,  and  the  characteristics 
which  are  approved  In  one  community  may 
be  condemned  in  another,  or  even  in  the 
same  community  at  different  times.  It  was 
for  the  electors  of  Harlan  to  say  whether 
they  wanted  ''Bill"  Baughn  for  mayor,  and 
if  a  majority  so  decided,  it  is  not  for  the 
courts  to  determine  whether,  in  electing  him, 
they  exercised  good  judgment.  -  Of  course, 
there  are  some  things  he  might  well  have 
omitted;  for  instance,  this  piece  of  alleged 
wit,  included  in  a  notice  requiring  dogs  to 
be  roistered  and  wear  collars:  "Also  you 
two-legged  dogs  that  are  visiting  your 
neighbors'  wives  when  their  husbands  are 


away,  look  out  or  the  marshal  will  catch  you 
with  your  shoes  off."  And  it  might  have 
been  as  well  had  he  prosecuted  such  actions 
as  he  might,  have  deemed  for  the  interest  of 
the  municipality,  without  trying  them  out 
on  the  street  comers.  But,  as  said,  the  ma- 
jority wanted  such  a  person  for  mayor,  and 
thou|^  he  was  rough  and  of  violent  temper, 
as  his  admitted  encounters  indicated,  he  is 
entitled  to  continue  in  the  office  unless  there 
exists  some  statutory  ground  for  his  re- 
moval. On  the  other  hand,  good  character, 
which  many  of  his  neighbors  say  he  pos- 
sesses, affords  no  defense  if  guilty  of  any  of 
the  misconduct  denounced  by  statute.  The 
evidence  was  insufficient  to  warrant  a  find- 
ing that  he  was  intoxicated  at  TTouneil 
Bluffs.  The  most  that  can  be  said  is  that 
he  liked  the  brand  of  whisky  there,  and  par- 
took of  it  when  visiting  that  city,  which 
was  frequent,  but  the  evidence  bearing 
tbereon    did   not   warrant   a    finding    that 


for  misfeasance  in  office,  an  act  had  been 
psiesed  declaring  it  to  be  misfeasance  in 
office  for  such  a  judge,  while  engaged  in  the 
discharge  of  his  official  duties,  to  be  in  a 
state  of  intoxication.  It  was  held  that  since 
the  Constitution  had  designated  the  of- 
fenses for  which  such  an  officer  might  be 
removed,  it  was  incompetent  for  the  legisla- 
ture to  prescribe  removal  from  office  for  an 
offense  not  so  designated,  and  since  the 
phrase  "misfeasance  in  office"  had  the  well- 
defined  meaning  at  the  time  it  was  used  of 
the  wrong  doing  of  an  official  act,  a  statute 
purporting  to  make  the  mere  state  of  in- 
toxication constitute  the  offense  of  mis- 
feasance in  office  was  unconstitutional. 

Construction   of   statutes. 

Many  statutes  provide  for  the  removal  of 
public  officers  for  the  cause,  among  others, 
of  "drunkenness"  or  "intoxication,"  and  it 
is  generally  held  to  be  immaterial  which 
term  is  used;  they  are  synonymous,  Statv 
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Where  the  statute  specifies  intoxication 
as  one  ground  for  removal,  and  it  is  shown 
that  a  mayor  was  intoxicated  on  various 
dates  during  business  hours,  the  argument 
that  the  intoxication  meant  by  the  statute 
means  intoxication  in  office,  and  has  no 
reference  to  one's  private  habits,  as  dis- 
tinguished from  his  official  duties, — that 
private  misconduct  and  official  misconduct 
are  necessarily  separate  and  distinct, — ^is 
purely  theoretical,  and  not  practical;  the 
grounds  of  removal  go  to  the  question  of 
qualification  as  such  qualification  shall  be 
indicated  by  the  specified  acts  of  miscon- 
duct; an  official  cannot  be  privately  intoxi- 
cated and  officially  sober;  carried  to  its 
logical  conclusion,  an  official  who  was  so  in- 
toxicated that  he  could  not  undertake  offi- 
cial business  could  not  thereby  be  guilty  of 
official  misconduct;  an  official  cannot  thus 
justify  himself  for  voluntarily  incapacitat- 
ing himself  for  the  performance  of*  his  offi- 
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cial  duties.  State  ex  rcL  Kirby  v.  Hender- 
son, 145  Iowa,  657,  124  N.  W.  767,  Ann.  Gas, 
1012A,  1286. 

Under  a  statute  authorizing  the  removal 
of  certain  officers  for  the  cause,  among 
others,  of  immorality,  a  regent  of  the  state 
university  may  be  properly  removed  upon  a 
finding  that  he  is  addicted  to  the  excessive 
use  of  intoxicating  liquors,  and  that  his  con- 
duct and  example  are  detrimental  to  the  best 
interests  of  the  state  university.  Rogers  v. 
Morrill,  55  Kan.  737,  42  Pac.  355. 

Under  a  statute  providing  that  the  super- 
intendent^ of  schools  shall  be  liable  to  re- 
moval by  the  county  board  for  any  palpable 
violation  of  law  or  omission  of  duty,  a  find- 
ing that  such  a  superintendent  has  been,  at 
several  different  times,  intoxicated  when  at- 
tending, or  at  the  time  when  he  should  have 
been  attending,  to  the  duties  of  his  office, 
warrants  his  removal  as  for  a  palpable 
omission  of  duty.  People  ex  rel.  Shipley  v. 
Mays.  117  111.  257,  7  J^.  E.  660. 

In  Hawkins  v.  State,  64  Ga.  663,  it  was 
held  that  under  a  statute  declaring  that  any 
justice  of  the  peace  who  shall  be  charged 
with  malpractice  in  office  may  be  indicted 
and  removed,  and  a  presentment  from  a 
grand  jury  charging  that  a  certain  justice  of 
the  peace,  while  presiding  in  the  justice's 
court,  was  guilty  of  conduct  unbecoming 
an  upright  magistrate,  by  being  then  and 
there  drunk  voluntarily  from  a  long-contin- 
ued and  excessive  use  of  intoxicating  liquor, 
a  demurrer  to  the  presentment  sho^  have 
been  sustained  because  it  did  not  charge 
and  accuse  him  with  the  offense  of  "mal- 
practice in  office,"  but  only  with  malprac- 
tice, and  also  because  it  did  not  specially 
set  forth  any  wrong  or  injury  done  by 
him  in  his  official  capacity  in  consequence 
of  his  having  been  drunk,  or  allege  that 
any  wrong  or  Injury  had  been  done  because 
of  such  facts. 

Under  a  statute  authorizing  the  board  of 
police.,  in  its  discretion,  on  conviction  of  s 
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}ie  ever  bocame  intoxicated  while  there. 
Whether  he  was  in  that  condition  in  the 
evening  of  July  28,  1013,  the  evidence  is  in 
conflict. 

The  statute  specifies  "intoxication"  as 
one  of  the  causes  for  removal  (chap.  78, 
Acts  33d  G.  A.),  and  that  word  is  thus  de- 
fined in  State  v.  Pierce,  65  Iowa,  85,  21  N. 
W.  196,  "a  person  is  drunk  in  a  legal  sense 
when  he  is  so  far  under  the  influence  of 
intoxicating  liquor  that  his  passions  arc 
visibly  excited  or  his  judgment  impaired;" 
and  it  was  said  in  State  v.  Huxford,  47 
Iowa,  16:  '^When  any  person,  from  the  use 
of  intoxicating  liquors,  has  affected  his  rea- 
son or  his  faculties,  or  has  rendered  him  in- 
coherent of  speech,  or  has  caused  him  to  lose 
control  in  any  manner,  or  to  any  extent,  of 
the  action  or  motions  of  his  person  or  body, 
such  person,  in  contemplation  of  law,  is  in- 
toxicated." These  definitions  are  in  accord 
with  those  laid  down  in  other  states.    Thus 


it  was  said  in  a  lucid  instruction  quoted  in 
Elkin  v.  Buschner,  1  Monaghan  (Pa.)  359, 
16  Atl.  102:  "Now  what  do  we  mean  by  a 
man  being  drunk  or  intoxicated?  We  often 
have  very  contradictory  testimctiy  on  that 
subject.  One  man  will  say  a  person  was 
drunk  at  the  time  of  a  certain  occurrence. 
Another  will  say  that  he  was  not  drunk; 
that  he  was  sober.  A  great  deal  of  such 
testimony  can  be  explained  by  the  different 
ideas  those  persons  have  as  to  what  is 
meant  by  drunkenness  or  intoxication. 
There  are  degrees  of  intoxication  or  drunk- 
enness, as  everyone  knows.  A  man  is  said 
to  be  dead  drunk  when  he  is  perfectly  un- 
conscious— powerless.  He  is  said  to  be  stu- 
pidly drunk  when  a  kind  of  stupor  comes 
over  him.  He  is  said  to 'be  staggering  drunk 
when  he  staggers  in  walking.  He  is  said  to 
be  foolishly  drunk  when  he  acts  the  fool. 
All  these  are  cases  of  drunkenness,— -of  dif- 
ferent degrees  of  drunkenness.     So  it  is  a 


member  of  the  police  force,  to  punish  such 
offender  by  withholding  pay  "or"  dismissing 
him  from  the  force,  where  the  policeman  is 
lined  three  days'  pay  for  failing  to  make 
nn  arrest  when  he  should  have  made  one,  as 
for  "neglect  of  duty,"  he  may,  notwithstand- 
ing such  fine,  be  also  dismissed  from  the 
force  upon  the  charge  that  he  was  under  the 
influence  of  liquor  and  unfit  for  duty  at  the 
Kamc  time;  the  two  charges  are  independent 
of  each  other,  and  constitute  two  separate 
offenses.  People  ex  rel.  Minchen  v.  McLean, 
1  Misc.  463,  21  N.  Y.  Supp.  626. 

Under  an  act  providing  that  no  person 
shall  be  appointed  to  the  police  force  who 
shall  have  been  convicted  of  any  crime,  one 
who,  previous  to  his  appointment  to  such 
force,  had  been  arrested  for  public  intoxi- 
cation, convicted  thereof,  and  fined,  is  prop- 
erly removed  from  the  force,  since  public 
intoxication,  being  offensive  to  public  de- 
cency, and  dangerous  to  the  good  order  and 
well-being  of  society,  and  made  punishable 
by  law,  is  to  be  deemed  a  crime.  People  ex 
rel.  Kopp  V.  French,  102  N.  Y.  683,  7  N.  E. 
913. 

In  Re  Peters,  10  Kulp,  93,  it  was  held  that 
under  statute,  where  the  court  shall  be  sat- 
isfied that,  from  habits  of  intemperance  or 
neglect  of  duty,  any  constable  is  unfit  and 
incompetent  to  discharge  his  official  duties, 
it  shall  be  lawful  for  said  courts  to  decree 
the  removal  of  such  constable  from  office. 
unless  such  constable  gives  such  additional 
security  as  the  court  may  direct. 

But,  under  a  statute  making  drunkenness 
on  the  part  of  a  public  officer  a  misde- 
meanor in  office,  and  providing  that,  upon 
indictment  for  such  an  offense,  he  may  be 
convicted  and  dismissed  from  office,  a  per- 
son who.  while  being  a  justice  of  the  peace, 
is  indicted  as  a  private  citizen  for  profanity, 
cannot  be  properly  dismissed  from  his  office 
as  justice  of  the  peace,  under  such  indict- 
ment, although  it  may  appear  upon  the  trial 
that  he  was  also  drunk  at  the  time  he  was 
50  L.R.A.(N.S.) 


guilty  of  using  profanity.  Carprnter  v. 
State,  6  Baxt.  535. 

So,  under  a  statute  providing  for  the  re- 
moval of  certain  officers,  including  con- 
stables, for  any  sufficient  cause,  including 
incapacity  or  misbehavior  in  office,  it  has 
been  said  that  sufficient  cause  means  "legal 
cause;"  and  that  that  which  specially  re- 
lates to  and  affects  the  administration  of 
the  office  must  be  restricted  to  something 
of  a  substantial  nature  directly  affecting 
the  rights  and  interests  of  the  public;  ac- 
cordingly an  allegation  that,  on  three  occa- 
sions, a  constable  had  been  convicted  of  be- 
ing drunk  and  disorderly  in  the  recorder's 
court  of  the  city,  without  alleging  that  he 
was  then  acting  in  any  official  capacity,  or 
that,  as  the  result  of  such  drunkenness,  he 
was  guilty  of  any  wrongful  official  act  or 
omission  to  act,  is  not  sufficient  as  an  alle- 
gation of  official  misbehavior.  Lancaster  v. 
Hill,  136  Ga.  405,  71  8.  E.  731,  Ann.  Cas. 
10J2B.  272. 

And,  under  a  constitutional  provision 
that  judges  of  the  county  court  may  be  re- 
moved for  malfeasance  or  misfeasance  in 
office,  such  a  judge  cannot  be  removed  for 
being  in  a  state  of  intoxication  while  en- 
gaged in  the  discharge  of  his  official  duties 
where  there  is  no  complaint  that  he  did  not 
faithfully,  honestly,  and  correctly  discharge 
such  duties;  such  misconduct  is  individual 
and  personal,  and  not  official  in  its  charac- 
ter. Com.  V.  Williams,  7»  Ky.  42,  42  Am. 
Rep.  204. 

Evidence  held  sufficient  to  warrant  removal. 

Where  "drunkenness"  or  "intoxication"  is 
specified  by  statute  as  one  cause  for  removal 
of  an  officer,  it  goes  without  saying  that  an 
officer  who,  in  proper  proceedings  brought 
for  that  purpose,  is  found  guilty  of  the  of-  ' 
fense  named,  will  be  removed  or  ousted. 
State  ex  ret..  Cosson  v.  Bauohn  (Mayor) ; 
State  ex  rel.  Atty  Gen.  v.  Savage,  89  Ala. 
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very  commou  thing  to  tay  a  man  is  badly  in- 
toxicated, and  again  that  he  it  slightly  in- 
toxicated. There  are  degrees  of  drunkenness, 
and  therefore  many  persons  may  say  that  a 
man  was  not  intoxicated  because  he  could 
walk  straight;  he  could  get  in  and  out  of  a 
wagon.  What  is  meant,  gentlemen  of  the 
jury,  by  the  words  of  the  statute  which 
makes  it  a  penal  offense,  and  also  the  party 
liable  in  a  civil  action  for  damages,  for  giv- 
ing liquor  to  a  man  that  is  'drunk  or  intoxi- 
cated* (because  both  words  are  used  in  the 
statute)  T  and  also,  'selling  to  a  man  of 
known  intemperate  habits?'  Whenever  a 
man  is  under  the  influence  of  liquor  so  as 
not  to  be  entirely  himself,  he  is  intoxicated; 
although  he  can  walk  straight,  although  he 
may  attend  to  his  business,  and  may  not  give 
any  outward  and  visible  signs  to  the  casual 
observer  that  he  is  drunk,  yet  if  he  is  under 
the  influence  of  liquor  so  as  not  to  be  at 
himself,  so  as  to  be  excited  from  it,  and  not 


to  possess  that  deameai  of  intellect  and 
that  control  of  himself  that  he  otherwise 
would  have,  he  is  intoxicated."  See  also 
Lafler  v.  Fisher,  121  Mich.  60,  79  N.  W. 
934;  Sapp  v.  SUte,  116  Ga.  182,  42  &  £. 
410;  Wadsworth  v.  Dunnam,  98  Ala.  610,  13 
So.  697.  Though  some  of  the  witnesses 
sought  to  distinguish  between  the  words 
''drunk"  and  "intoxicated/'  they  are  aynon- 
ymous.  Smith  v.  Bigelow,  19  Iowa,  459; 
State  V.  Kelley,  47  Vt.  294;  SUndard  Lif* 
k  Acci.  Ins.  Co.  v.  Jones,  94  Ala.  434,  10  So. 
530. 

Some  of  the  witnesses,  while  inaiating 
defendant  was  not  drunk,  thought  him  under 
the  influence  of  intoxicating  liquors.  This 
explains  all  statements  out  of  court  incon- 
sistent with  the  testimony  given,  "and  may 
account  somewhat  for  the  difference  of  opin- 
ion as  to  defendant's  condition  at  the  time 
in  question.  Though  he  testified  positively 
that   he  was  not  intoxicated,  he  admitted 


1,  7  L.RA.  426,  7  So.  7,  183  (judge  of  pro- 
hate). 

The  question  what  amounts  to  drunken- 
ness or  intoxication  comes  up  in  many  dif- 
ferent   connections;     under    the    following! 
cIrcumBtanccs   the  evidence   has   been    held  I 
suiTicient   to    warrant   the    removal    of    an ' 
oflicer  for  tliat  cause: 

— where  it  was  shown  that  a  mayor,  dur- 
ing all  the  time  covered  by  the  allegations 
in  the  petition,  and  for  many  years  previous 
thereto,  had  been  an  habitual  drinker  of 
whisky,  the  quantity  and  frequency  being 
irregular.  State  ex  rcl.  Kirby  v.  Henderson, 
145  Iowa,  657,  124  N.  W.  767,  Ann.  Cas. 
1012A,  1286  (statute  specifying  intoxication 
as  a  ground  of  removal). 

— where  the  oflicer  admitted  having  taken 
a  few  drinks  of  liquor,  and  the  evidence 
showed  that  he  tried  to  get  more,  that  his 
tongue  was  thick,  and  that  he  was  unable 
to  speak  certain  words,  that  he  employed 
the  language  of  intoxication,  using  profan- 
ity and  opprobrious  epithets  in  public,  talk- 
ing so  loudly  that  he  could  be  heard  far 
away,  that  he  did  not  stand  steadily,  but 
swayed  back  and  forth  and  used  his  cane 
upon  the  breast  of  one  to  whom  he  was 
talking,  and  that  he  refused  to  withdraw 
when  requested  to  do  so  by  a  friend,  in  or- 
der to  allow  the  crowd  attracted  by  his 
actions  and  loud  talking  to  disperse,  but 
continued  to  argue  until  the  crowd  obstruct- 
ed the  streets,  p.:3d  made  of  himself  little 
else  than  a  public  nuisance.  State  ex  bel. 
CossoN  v.  Baughiv  (statute  specifying  in- 
toxication). 

— ^where  a  policeman  was  found  by  his 
sergeant  off  his  post  and  in  an  apparent 
state  of  intoxication,  his  breath  having  the 
odor  of  liquor,  his  gait  being  unsteady,  and 
he  not  answering  coherently,  although  he 
later  testiflcd  that  he  had  gone  to  a  drug 
store  for  a  remedy  for  dizziness,  and  then 
went  back  for  another  dose,  and  not  attempt- 
ing to  make  any  other  explanation  of  his 
50  L.R^.(N.S.) 


condition.     People  ex  rel.  Winchell  v.  Mae- 
Lean,  59  Hun,  623,  13  N.  Y.  Supp.  342. 

— where  it  appeared  that  a  policeman  neg- 
lected during  a  certain  night  to  report  by 
telephone  to  the  station  house  from  the 
places  established  on  his  beat  for  that  pur- 
pose, and  returned  to  the  station  house 
drunk  the  next  morning,  since,  even  if,  as 
he  claimed,  he  took  whisky  for  chronic  heart 
pains,  it  was  his  duty  to  report  such  fact 
to  the  police  surgeon,  and  this  he  had  never 
done,  although  he  had  been  on  the  force 
about  two  years  and  eight  months.  Peopk> 
ex  rel.  Walters  v.  Lewis,  111  App.  Div.  3/5, 
97  N.  Y.  Supp.  1057,  affirmed  without  opin- 
ion in  186  N.  Y.  583,  79  N.  £.  1113. 

— where  a  policeman,  on  coming  in  from 
his  beat  at  6  a.  m.,  complained  of  sickness, 
and  was  allowed  to  go  home,  and  the  doctor 
examining  him  about  an  hour  later  found 
him  lying  across  his  bed  with  all  his  clothes 
on,  in  a  drunken  stupor,  and  again  at  11 
found  him  partly  recovered,  but  unfit  to 
walk  downstairs,  it  appearing  that  he  had 
been  in  the  habit  of  using  alcoholic  liquor 
to  excess,  and  that  he  had  been  warned 
several  times  against  such  use,  he  explain- 
ing that  his  stupor  resulted  entirely  from 
one  dose  of  whisky  and  ginger  given  him 
bv  his  wife  aa  a  medicine.  People  ex  rel. 
Gorman  v.  Bell,  125  App.  Div.  205,  109  N.  Y. 
Supp.  90,  affirmed  without  opinion  in  193 
N.  Y.  602,  86  N.  E.  1130. 

— ^where,  upon  the  trial  of  a  policeman 
for  conduct  unbecoming  an  officer  in  being 
grossly  intoxicated,  it  appeared  that  on  the 
day  in  question,  while  in  an  intoxicated 
condition,  although  not  on  duty,  and  clad 
in  civilian  costume,  he  entered  a  stranger's 
home  and  inquired  for  a  person  who  did 
not  live  there,  and  that,  upon  his  present- 
ing his  revolver,  the  proprietor  of  the  place 
took  it  away  from  him  and  put  him  out^ 
and  about  four  hours  later  at  the  station 
house  he  could  not  remember  what  had  be- 
come  of   his   revolver,   he  denying  having 
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liaving  drunk  a  glass  of  whisky  at  his 
brother's  house  before  starting  downtown 
at  about  9  o'clock  in  the  evening,  and  re- 
lated that  on  the  way  an  individual,  whose 
name  he  did  not  know,  invited  him  to  drink, 
and  that  the  two  stepped  into  an  alley  for 
that  purpose,  and  that,  owing  to  the  bad 
quality  of  the  article  he  spit  it  out.  In 
approaching  the  Harlan  Hotel  he  walked  up 
to  G.  R.  Low  and  another  traveling  man, 
according  to  Low's  testimony,  and  confided 
to  them  that  he  had  gotten  his  drink  in 
the  cellar  of  a  certain  man's  house,  and, 
noticing  Shelby  Gullison,  turned  to  him  and 
said,  "Shel,  take  me  up  to  the  McNal  Rois 
and  get  me  a  drink."  Low  testified  that  his 
tongue  was  thick;  that  in  talking  with  Gul- 
lison he  was  unable  to  speak  the  word 
"automobile;"  that  he  repeatedly  made  use 
of  expressions  such  as  "damn  it,"  *'God 
damn,"  ''sons  of  bitches,"  and  the  like,  and, 
in  his  opinion,  was  intoxicated.     A  crowd, 


variously  estimated  at  from  50  to  200  people, 
gathered  about  them,  and  that  language 
such  as  testified  to  by  Low  was  used  by 
defendant,  speaking  so  loudly  that  it  might 
be  heard  across  the  street,  as  stated  by 
some,  and  200  feet,  as  estimated  by  others, 
was  confirmed  by  Burlingame,  Dorrance, 
Hughes,  Gullison,  Booth,  Smith,  and  Luecke. 
Moreover,  all  these  witnesses  were  of  the 
opinion  that  he  was  intoxicated.  Bur* 
lingame  noticed  his  repeated  efforts  to 
pronounce  "automobile;"  that  his  tongue 
was  thick,  and  heard  him  denounce  several 
persons  as  "sons  of  bitches,"  prefixing 
"thieving"  in  one  instance.  After  talking  to 
Gullison  a  while  he  turned  on  Booth,  and, 
after  denouncing  matters  relating  to  an  ad- 
dition and  of  automobile  speeding,  wanted 
to  know  who  was  running  this  town,  the 
mayor,  or  the  president  (Booth)  of  the 
Automobile  Association.  There  was  also 
evidence  that  he  did  not  stand  steadily,  but 


taken  more  than  four  drinks  on  that  day, 
and  claiming  to  have  taken  them  because 
of  the  stormy  weather.  People  ex  rel.  Cesser 
v.  French,  61  Hun,  639,  4  N.  Y.  Snpp.  222. 

— where  it  appeared  that  a  policeman 
was  red  in  the  face,  his  speech  thick,  his 
eyes  inflamed,  and  that  at  the  time  in  ques- 
tion he  was  so  much  under  the  influence  of 
liquor  as  to  be  unfit  for  immediate  active 
duty,  and  it  appeared  that  he  had  never 
been  fully  sober  for  several  months,  this 
being  sufficient  to  make  out  a  charge  of 
conduct  unbecoming  an  officer.  People  ex 
rel.  Glark  v.  French,  56  Hun,  640,  8.  N.  Y. 
Supp.  874,  affirmed  in  123  N.  Y.  635,  25 
X.  E.  953. 

— where  a  policeman  was  found  asleep 
during  hours  of  duty  in  a  room  on  his  beat, 
and  when  aroused  was  so  drunk  that  he 
could  neither  walk  nor  stand  alone,  his 
breath,  ryes,  complexion,  conduct,  and 
effluvia  all  showing  that  he  was  grossly  in- 
toxicated, he  even  admitting  that  fact,  but 
giving  as  an  excuse  therefor  that  he  had 
attended  a  chowder  party  the  evening  be- 
fore, and  that  he  had  felt  sick  on  the  day 
in  question,  and  after  taking  certain  medi- 
cines, also  drank  something  which  a  gentle- 
man handed  him  which  was  afterwards 
shown  to  be  brandy  and  ginger,  the  charge 
being  that  he  was  under  the  influence  <if 
intoxicating  liquor  to  sucn  an  extent  as  to 
render  him  unfit  for  duty.  People  ex  rel. 
Masterson  v.  French,  110  N.  Y.  494,  18  N. 
£.   133. 

— where  a  police  officer's  testimony  as  to 
how  he  came  to  be  in  the  river  was  in- 
credible and  contradictory,  and  the  testi- 
mony of  a  physician  was  that  while  he 
could  not  smell  liquor  on  the  officer's 
breath,  yet,  from  symptoms  that  he  ob- 
served, he  was  of  the  opinion  that  he  was 
suffering  from  intoxication.  People  ex  rel. 
Osgney  ▼.  MacLean,  57  Hun,  587,  32  N.  Y. 
S.  n.  844,  10  N.  Y.  Supp.  851,  affirmed  with- 
out opinion  in  128  N.  Y.  619,  28  N.  E.  254. 
60  L.R.A.(N.S.) 


— where  a  police  officer's  excuse  for  neg- 
lecting to  report  by  telephone  from  his  beat, 
and  for  returning  to  tne  station  house  in 
the  morning,  drunk,  was  that  he  had  been 
afflicted  for  two  years  or  more  with  inter- 
stitial nephritis  and  its  accompanying  heart 
pains,  and  that  he  had  had  frequently  oc- 
curring attacks  thereof,  thirty  in  two  years, 
more  than  one  a  month;  that  he  had  three 
attacks  of  heart  pains  during  that  night, 
the  first  at  about  11  o'clock;  that  he  got 
some  whisky  in  a  bottle  and  drank  it  at 
intervals  on  his  beat;  and  remembered 
nothing  thereafter,  and  was  unable  to  give 
any  account  of  himself,  except  that  he 
barely  remembered  his  return  to  the  sta- 
tion house  in  the  morning.  People  ex  rel. 
Walters  v.  I^wis,  111  App.  Div.  375,  97 
N.  Y.  Supp.  1057,  affirmed  without  opinion 
in  186  N.  Y.  583,  79  N.  E.  1113. 

— where  a  police  officer  who  had  fallen  in 
the  street  testified  that  he  was  not  under 
the  influence  of  liquor  at  the  time,  but 
that  his  fall  was  occasioned  by  vertigo,  but 
other  witnesses  testified  that  his  acts  were 
those  of  a  drunken  man  and  that  his  breath 
smclled  of  liquor.  People  ex  rel.  Flood  v. 
Martin,  15  Misc.  6,  36  N.  Y.  Supp.  437, 
affirmed  without  opinion  in  149  N.  Y.  621, 
44  N.  E.  1127. 

— where  a  policeman  was  charged  with 
having  been  so  much  under  the  influence 
of  liquor  while  on  duty  as  to  be  unfit  for 
duty,  and  the  evidence,  if  believed,  went 
to  9how  that  the  roundsman  who  spoke 
to  him  at  the  time  about  his  condition 
received  no  answer,  and  that  the  police- 
man staggered  and  was  taken  to  the 
station  house,  was  incoherent  in  sperch, 
and  had  a  faint  odor  of  liquor  upon 
his  breath,  although  he  could  walk  sub- 
stantiallv  straicrht.  People  ex  rel.  Sullivan 
V.  French,  3  Silv.  Sup.  Gt,  569,  7  N.  Y. 
Supp.  489. 

— where  a  policeman  was  charged  with 
having  been,  so  much  intoxicated  as  to  be 
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woaved  back  and  forth  and  used  his  cane  on 
Cull  i son's  breast  to  emphasize  his  words. 
His  talk  seems  to  have  covered  a  wide 
range,  seeking  more  whisky,  denouncing  the 
city  clerk  for  his  actions  with  reference  to 
looking  up  the  amount  paid  two  attorneys 
for  services  rendered,  the  attorneys  for  tak- 
ing the  money,  others  in  relation  to  a  con- 
tract for  improvements  of  an  addition  to 
the  city,  violation  of  an  ordinance  fixing  the 
speed  limit  for  automobiles  and  the  like, 
and,  according  to  the  above  witnesses,  the 
epithet  mentioned  was  applied  to  about 
everyone  mterested  on  the  other  side. 
Walters  came  along  with  his  wife,  and,  no- 
ticing defendant  in  the  crowd,  excused  him- 
self long  enough  to  rush  in  and  try  to  per- 
suade him  to  come  away,  and,  though  his 
good  offices  were  declined,  he  noticed  no  indi- 
cation of  intoxication.  As  he  was  there 
but  a  moment,  his  opinion  is  of  little  value. 
Next  came  the  city  marshal,  who  proceeded 


to  disperse  the  crowd,  and  when  he  told  de- 
fendant what  he  intended  to  do,  the  Utter 
directed  him  to  do  his  duty.  This  witness 
testified  that  he  did  not  hear  any  profanity; 
that  he  stepped  between  defendant  and 
Booth,  and  told  the  former  "to  cut  out  argu- 
ment on  the  street."  About  this  time.  Booth 
and  Hughes  escorted  defendant  into  the 
hotel,  ^^liether  he  stumbled  on  the  wav  is 
in  dispute,  and  is  not  very  material,  for  it 
might  have  happened  were  he  sober.  When 
he  came  out,  the  marshal  followed  him,  as 
he  says,  to  inquire  about  an  attack  of  lum- 
bago from  which  defendant  claimed  to  have 
been  suffering.  This  witness  says  that  Cul- 
lison  and  Booth  were  as  much  at  fault  as 
defendant,  while  other  witnesses  agree  that 
they  were  talking  low  and  apparently  with 
the  purpose  of  quieting  him.  The  marshal 
was  of  the  opinion  that  defendant,  who  had 
appointed  him,  and  on  whom  his  tenure  of 
ofiice   depended,    was   not    intoxicated,    and 


unfit  for  duty,  and  it  appeared  that  while 
in  a  condition  somewhat  weakened  because 
of  an  injurv,  and  after  a  practically  sleep- 
less night,  he  took  a  "whisky  sour"  before 
eating  breakfast,  and  another  one  after- 
wards, which,  as  he  admitted,  produced  his 
intoxication.  People  ex  rel.  Sayre  v.  Mc- 
Clave,  67  Hun,  687,  10  N.  Y.  Supp.  560. 

— where  a  police  officer,  after  being  on 
duty  until  5  p.  M.,  went  home,  moved  his 
household  goods  to  another  house,  and  went 
on  duty  again,  coming  home  in  the  night, 
settling  his  house,  and  went  to  bed,  and 
before  going  on  duty  again  the  next  morn- 
\n^  at  8  o'clock,  not  having  had  any  break- 
fast, took  a  tumbler  of  brandy  on  advice 
of  his  wife,  and  while  at  his  post,  between 
12  and  1  o'clock,  she  being  still  afraid  he 
would  become  sick,  he  took  some  more 
brandy  at  her  request,  and  soon  went  to 
the  station  house,  where  he  fell  upon  the 
floor,  and  was  tliere  found  intoxicated,  and 
remained  so  for  the  better  part  of  an  hour, 
the  court  being  of  opinion  that  he  had  no 
reason  to  suppose  that  the  brandy  would 
be  good  for  him,  or  that  he  needed  it,  or 
that  there  was  any  exigency  requiring  him 
t3  take  it.  This  appears  to  have  been  a 
close  case,  the  patrolman  in  question  having 
been  on  the  force  eighteen  years  and  having 
an  excellent  record,  never  before  having 
been  seen  under  the  influence  of  liquor,  and 
having  been  known  as  a  temperance  man. 
People  ex  rel.  McAleer  v.  French,  119  N.  Y. 
502,  23  N.  E.  1061. 

— where  the  e\  idence  shows  that  a  sheriff 
had  in  his  custody  a  prisoner  sentenced  to 
serve  a  term  of  years  in  a  penitentiary, 
and,  on  the  way  to  that  place,  became  in- 
toxicated and  allowed  his  prisoner  liberty 
for  about  thirty  hours,  drank  whisky  from 
the  prisoner's  bottle,  and  partook  of  beer 
with  him  at  four  different  saloons  in  suc- 
cession, finally  leaving  him  entirely,  and 
not  attempting  to  apprehend  him  until  the 
following  dav.  the  court  stating  .that  a  ver- 
60  L.R.A.(N.S.) 


diet  should  not  be  directed  in  favor  of  de- 
fendant, as  the  jury  might  find  from  such 
evidt-nce  that  he  was  intoxicated,  and  %'oI- 
untary  intoxication  on  the  part  of  a  public 
officer  while  engaged  in  the  performance  of 
an  official  duty  is  such  wilful  misconduct 
as  to  warrant  his  removal.  State  v.  Welsh, 
100  Iowa,  19,  79  N.  W.  360. 

— where  a  fireman,  who  had  come  to  head- 
quarters under  the  influence  of  liquor,  testi- 
fied that  at  the  time  in  question  he  had 
a  chill  and  pains  in  his  back,  and  went 
home  to  breakfast,  and  before  eating  any- 
thing drank  a  glass  of  brandy  and  was 
overcome  thereby.  There  was  also  evidence 
that  he  was  a  hard  drinker,  and  that  he  had 
been  reprimanded  for  his  habits.  The  court 
stated  that  the  excuse  offered,  if  true  would 
have  exonerated  him  from  blame;  but  that 
the  evidence  that  he  was  in  the  habit  of 
using    intoxicating   liquors,    and   had    been 

r previously  reprimanded  therefor,  reflected 
ight  upon  the  transaction,  and  the  credibil- 
ity of  the  excuses  was  a  question  for  the 
decision  of  the  commissioners.  People  ex 
rel.  Hart  v.  New  York  Fire  Comrs.  82  N.  Y. 
358. 

— where  the  balance  of  evidence  on  the 
question  of  intoxication  was  against  a 
coroner  whose  removal  was  sought.  Re 
Ward,  3  De  G.  F.  &  J.  700,  30  L.  J.  Ch.  N.  S. 
776,  7  Jur.  N.  S.  863,  4  L.  T.  N.  S.  458,  9 
Week.  Rep.  843. 

— where  the  statute  specified  as  one  cause 
for  removal  of  a  judge  of  probate  "habit- 
ual drunkenness,"  such  charge  was  held 
proved  and  the  defendant  was  ordered  re- 
moved where  the  evidence  showed  that, 
for  the  past  five  or  six  years,  with  the  ex- 
ception of  one  year,  he  had  drunk  to.  exce^^s 
six  or  eight  times  each  year  at  intervals  of 
from  one  to  two  months,  that  his  sprees 
or  fits  of  intoxication  lasted  two  or  more 
days,  one  of  them  lasting  two  or  more 
weeks,  and  that  during  his  sprees  he  fre- 
quently   staggered    in    walking,    sometimes 
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tliat  while  he  heatrd 'something  like  "damn'' 
or  ''God  damn/'  he  did  not  hear  the  more 
opprobrious  epithet  mentioned.  (yConnell 
testified  that  he  met  defendant  and  shook 
hands  with  him  as  he  came  from  the  crowd 
in  front  of  the  hotel,  and  that,  in  his  opin- 
ion, he  was  not  intoxicated.  Denison  came 
up  while  defendant  was  talking  with  Booth, 
and  heard  them  speaking  about  who  was 
running  the  town,  and  thought  him  not  in- 
toxicated. Wilson,  in  going  by,  saw  him 
talking  with  CuUison,  and  thought  he  talked 
loudly  and  was  excited;  was  of  the  belief 
that  he  was.  not  intoxicated.  Butts  heard 
the  talk  from  about  20  feet  away  a  little 
-while,  but  did  not  notice  wliom  he  was  talk- 
ing with,  and  though  his  talk  was  loud,  he 
''wouldn't  have  taken  him  to  be  intoxi- 
cated." R.  E.  Low  met  him  on  the  way 
downtown,  and  did  not  notice  anything  in 
his  conduct  indicating  intoxication.  It  is 
also  to  be  said  that  while  eight  witnesses 


for  the  state  were  in  a  situation  to  hear 
what  was  said  and  to  observe  defendant 
closely,  only  one  or  two  of  the  five  or  six 
witnesses  of  defendant  had  this  advantage. 
The  circumstance  that  defendant  refused  to 
withdraw  when  requested  by  Walters,  and 
allow  the  crowd  his  loud  talk  had  gathered 
to  disperse,  was  an  indication  that  some- 
thing was  interfering  with  sound  judgment. 
Denison  was  there  but  a  few  minutes  during 
the  conversation  with  Booth,  and  Wilson 
merely  stopped  for  a  moment.  Butts  seems 
to  have  been  too  far  away  for  his  opinion  to 
be  of  value,  and  (yConnell  merely  shook 
hands  with  him  and  passed  the  time  of  day. 
The  marshal  was  busy  dispersing  the  crowd, 
and  at  the  first  opportunity  accompanied 
defendant  away,  and  the  crowd  scattered. 
The  record  leaves  no  doubt  but  that  defend- 
ant, whether  drunk  or  sober,  demeaned  him- 
self as  a  person  under  the  influence  of  liquor, 
for  in  the  first  place  he  was  looking  for  more 


fell  to  the  ground,  had  to  be  led  or  assisted 
home,  and  was  abnormally  loud,  if  not 
boisterous,  in  his  conversation.  State '  ex 
Tel.  Atty.  Gen.  v.  Savage,  89  Ala.  1,  7 
L.R.A.  426,  7  So.  7,  183. 

— where  there  was  evidence  that  an  elec- 
tion commissioner  jof  a  city  was  drunk  for 
at  least  an  appreciable  period  of  time  while 
engaged  in  the  performance  of  his  duties 
as  such  officer,  and  even  thoiigh  he  had  been 
guilty  of  intoxication  on  only  two  occasions, 
and  for  periods  of  only  fifteen  minutes  each, 
the  court  stating  that  his  removal  might 
well  be  for  the  sood  of  the  service  even  a 
a  year  and  one  half  thereafter.  Hogan  v. 
Collins,  183  Mass.  43,  66  N.  E.  429. 

So,  also,  in  People  ex  rel.  Cunningham  ▼. 
Robb,  67  Hun,  588,  32  N.  Y.  S.  R.  943,  10 
N.  Y.  Supp.  867,  it  was  held  that  the  re- 
moval of  a  police  officer  would  not  be  inter- 
fered with  where  the  evidence  showed  that 
he  was  suffering  from  chronic  alcoholism, 
and  would  likely  soon  be  incapacitated  for 
duty  as  an  officer,  though  at  the  time  com- 
plaint was  made  he  may  not  have  been 
under  the  influence  of  liquor. 

And  in  Rogers  v.  Morrill,  55  Kan.  737, 
42  Pac.  356,  where  a  regent  of  the  state 
university  was  removed  upon  a  finding  that 
he  was  addicted  to  the  excessive  use  of  in- 
toxicating liquors,  and  that  his  conduct  and 
example  were  detrimental  to  the  best  in- 
terests of  the  university,  it  was  urged  that 
the  evidence  did  not  show  that  he  was  ever 
intoxicated  or  suffering  from  the  effects  of 
drink  while  in  the  performance  of  his  duties 
as  regent;  the  court  replied  that  it  was 
difficult  to  distinguish  the  conduct  of  the 
man  from  the  conduct  of  the  officer,  and 
that  while  he  might  be  drunk  on  the  street, 
hut  sober  at  the  meetings  of  the  board  and 
while  within  the  campus  or  the  walls  of 
the  university,  yet  his  example  would  be 
di:«(;raceful  and  injurious. 

In  Com.  V.  Alexander,  4  Hen.  &,  M.  522, 
it  was  held  that  upon  an  information  against 
SO  L.R.A.(N.S.) 


a  justice  of  the  peace  for  taking  seat  on  the 
'bench  and  acting  as  justice  while  in  a  state 
of  intoxication,  where  the  jury  has  found 
him  guilty  and  has  amerced  him  in  a  sum 
of  money,  he  may  and  should  be  also  re- 
moved from  his  office  in  the  same  proceed- 
ings. To  the  same  effect  is  Com.  v.  Mann, 
1  Va.  Cas.  308. 

Drunkenness  while  on  duty  and  unpro- 
voked assault  upon  citizens  constitute  mis- 
conduct unbecoming  an  officer  of  the  peace, 
so  as  to  furnish  good  ground  for  the  dis- 
missal of  a  city  marshal.  Marran  v.  Bor- 
den town,  —  N.  J.  L.  — ,  61  Atl.  13. 

A  police  officer  who  is  intoxicated  to  any 
extent  is  unfit  for  duty.  The  mere  fact 
that  he  can  walk  has  little  to  do  with  it. 
If  the  commissioners  of  police  allowed  men 
under  the  influence  of  liquor  to  go  upon 
duty,  or  men  intoxicated  in  the  slightest 
degree,  they  would  be  guilty  of  dereliction 
of  duty,  as  no  intoxicated  man  is  to  be  in- 
trusted with  the  supervision  of  the  lives 
of  his  fellow  '  citizens.  People  ex  rel. 
O'Reilly  v.  McClave,  59  Hun,  623,  36  N.  Y. 
S.  R.  996,  13  hi.  Y.  Supp.  340. 

The  interest  of  the  fire  service  requires 
that  a  wide  discretion  should  be  vested  in 
the  commissioners  in  determining  what  con- 
duct is  injurious  to  the  public  interest  and 
unbecoming  an  officer,  and  their  judgment, 
unless  there  is  an  entire  absence  of  evi- 
dence to  sustain  it,  ought  not  to  be  dis- 
turbed. People  ex  rel.  Hart  ▼.  New  York 
Fire  Comrs.  82  N.  Y.  358. 

Evidence   held    insufficient    to    warrant 

removal. 

On  the  other  hand,  under  the  following 
situations  the  evidence  has  been  held  insuffi- 
cient to  warrant  the  removal  of  an  officer 
for  drunkenness  or  intoxication. 

— where  a  police  surgeon  reported  that  he 
visited  a  policeman  at  his  house  and  found 
him  sick,  and  that  he  went  through  the 
usual    examination,    that    the    policeman's 
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whisky,  whether  really  or  merely  ostensibly, 
in  order  to  learn  where  it  was  kept,  as  he 
testified ;  and  secondly,  he  used  profane  lan- 
guage and  indulged  in  opprobrious  epithets, 
and  talked  so  loudly  that  he  could  be  heard 
far  away.  The  decided  weight  of  the  evi* 
dence  is  to  this  effect.  It  is  scarcely  con- 
ceivable that,  had  he  been  sober,  he  would 
have  continued  to  "argue"  when  people  had 
gathered  about  him  so  as  to  obstruct  the 
streets,  and  make  of  himself  little  else  than 
a  public  nuisance. 

Moreover,  on  the  following  morning, 
when  conversing  with  another,  an  attorney 
came  along  and  inquired,  "Bill,  I  heard  you 
were  drunk  last  night?"  The  defendant  re- 
sponded: "So  I  heard."  The  attorney 
threatened:  "I  will  give  you  forty-eight 
hours  to  resign,  or  I  will  go  after  you."  De- 
fendant resigned  within  two  or  three  hours. 
Evidently  defendant's  answer  was  construed 
as  an  admission,  and  though  not  such,  it  is 
to  be  taken  against  him,  for  had  the  report 
been  untrue,  he  would  likely  have  denied  it. 
Ikloreover,  his  resignation  under  the  cir- 
ctim stances  was  in  the  nature  of  a  confes- 
sion. Possibly  he  thought  to  avoid  trouble 
by  "stepping  down  and  out,"  and  as  the 
council  reinstated  him  with  practically  no 
investigation  as  to  whether  he  was  drunk, 
there  is  room  for  the  suspicion  that  this 
course  may  have  been  pursued  with  a  view 
of  avoiding  proceedings  for  removal.     This 


could  have  no  such  effect,  however.  State 
▼.  Welsh,  109  Iowa,  19,  79  X.  W.  369. 
We  have  read  and  re-read  the  record  in  tliis 
case,  and  are  unable  to  reach  any  other  con- 
clusion than  that  defendant  was  intoxicated. 
Undoubtedly  resistance  to  the  enforcement 
of  the  ordinance  against  automobile  speed- 
ing by  appealing  from  his  judgments  of  con- 
yiciion  had  irritated  him.  Ill  feeling  maj 
have  been  aggravated  by  the  suit  for  $15, 
paid  under  protest,  for  a  license  to  conduet 
a  Chautauqua  then  in  session,  and  he  mtr 
have  felt  the  sting  of  resentment  of  the 
many  citizens  he  denounced  as  grafters  or 
members  of  a  Mabry  gang  (see  State  v. 
Dobbins,  152  Iowa,  632,  42  L.R.A.(X^.) 
736, 132  N.  W.  805) ,  but  these  do  not  explain 
his  performance  on  the  night  in  question, 
nor  does  his  ordinary  demeanor  as  a  rep- 
utable man.  He  did  drink  whisky;  he  did 
try  to  get  more,  precisely  as  a  drunken 
man  would;  he  employed  the  language  of 
intoxication,  and  those  having  the  best  op- 
portunity to  know  pronounced  him  intox- 
icated. The  trial  court  erred  in  dismissing 
the  petition.  The  defendant  should  ha^'e 
been  removed,  and  judgment  of  removal  maj 
be  entered  in  this  court,  or  the  cause  re- 
manded for  that  purpose. 
Reversed. 

All  Justices  concur. 


face  was  flushed,  his  eyes  bright,  his  walk 
unsteady,  his  pulse  full  and  very  feverish 
and  very  quick,  and  his  breath  sour,  as  if 
he  had  partaken  of  wine  or  brandy;  that 
he  charged  him  with  being  under  the  influ- 
ence of  alcohol  and  incapable  of  doing  duty, 
and  on  the  next  day  visited  him  again  and 
found  substantially  the  same  condition;  but 
the  policeman  testified  that  three  days  be- 
fore he  had  felt  unable  to  remain  on  duty 
and  reported  sick,  that  he  went  home,  and 
his  physician  testified  that  he  pronounced 
it  a  case  of  gastritis  or  inflammation  of  the 
stomach,  that  there  were  no  signs  of  alcohol 
upon  him,  but  that  he  advised  him  to  eat 
ice  broken  in  champagne,  and  to  drink  small 
quantities  of  champagne  from  time  to  time, 
and  keep  doing  so,  which  he  did;  the  court 
being  of  opinion  that  the  inferences  drawn 
by  the  police  surgeon  were  unsound,  but 
that  the  appearance  of  the  policeman  was 
caused  not  by  intoxication,  but  by  illness 
and  its  treatment  People  ex  rel.  Tucker 
V.  Roosevelt,  19  App.  Div.  253,  46  N.  Y. 
Supp.  176. 

— where  a  police  justice  was  charged  with 
intoxication  upon  twenty-two  specified  days 
in  a  certain  year,  twenty-five  in  the  fol- 
lowing year,  and  five  in  the  third  year,  and 
the  supporting  aflidavit  specified  two  days 
in  the  first,  three  in  the  second,  and  three 
in  the  third,  none  of  them  being  identical 
with  those  mentioned  in  the  charges;  it  ap- 
pearing that  the  charges  were  made  in  the 
60  L.R.A.(N.S.) 


excitement  of  political  defeat;  the  defend- 
ant producing  affidavits  contradicting  the  al- 
legations of  intoxication  on  the  days  spe- 
cified in  the  supporting  affidavit,  and  very 
numerous  affidavits  from  citizens  of  respect- 
ability, to  the  effect  that  he  had  discharged 
the  duties  of  his  office  with  fairness,  hon- 
esty, and  fidelity.  Re  Grogan,  62  Hun,  615, 
1  Silv.  Sup.  a.  626,  6  N.  Y.  Supp.  499. 

— where  a  policeman  was  charged  with 
being  so  much  under  the  influence  of  liquor 
on  a  certain  date  as  to  be  unfit  for  duty, 
and  it  appeared  that  he  waa  found  uncon* 
scious  on  the  street,  or  partially  so,  that 
his  breath  smelled  of  liquor,  and  that  he 
acted  like  a  man  who  was  drunk  to  stupe- 
faction ;  it  appearing  on  the  other  hand  that 
in  the  morning  he  had  been  excused  from 
service  because  of  illness,  had  gone  home, 
and  at  the  advice  of  his  wife  had  taken 
some  quinine  and  whisky,  and  then  at- 
tempted to  go  to  a  drug  store  for  medicine 
for  his  wife,  had  fainted,  and  a  passer>br 
had  got  a  tumblerful  of  brandy  and  poured 
it  down  his  throat.  People  ex  rel.  Bradv  t. 
Moss,  38  App.  Div.  633,  56  N.  Y.  Supp.  951. 

— where  a  policeman  who  had  been  a 
member  of  the  force  for  fifteen  years,  and 
had  an  excellent  record,  and  had  not  drunk 
intoxicating  liquor  during  all  that  time, 
after  several  days  of  hard  service  in  guard- 
ing street  cars  during  a  strike  was  again 
ordered  to  the  same  work  on  a  cold  morn- 
ing,  and    without   opportunity    to  get  his 
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breakfast,  and  in  the  middle  of  the  after- 
noon, becoming  faint  and  ill,  he  was  advised 
by  his  sergeant  to  report  sick,  but  persisted 
in  staying  on  duty,  and  took  one  drink  of 
brandy  and  peppermint  to  relieve  his  ill- 
ness, and  with  the  hope  of  being  able  to 
continue  his  work,  but  not  being  accustomed 
to  it,  became  somewhat  intoxicated,  and  at 
8  o'clock  in  the  evening,  although  his  breath 
■melled  sligMy  of  liquor,  he  could  talk 
coherently  and  walk  steadily,  and  did  not 
appear  to  be  intoxicated,  this  being  held 
not  to  amount  to  coYiduct  imbecoming  an 
officer.  People  ex  rel.  Hogan  v.  French,  110 
N.  Y.  403,  23  N.  E.  1058. 

In  proceedings  to  remove  a  county  attor- 
ney from  office  because  of  habitual  drunk- 
enness, the  allegation  and  proof  of  four 
instances  of  drunkenness  on  his  part,  each 
in  different  months  of  the  year  pasised,  will 
not  be  sufficient  to  warrant  liis  removal, 
since  it  would  not  follow,  either  as  a  natural 
or  legal  consequence,  that  getting  drunk 
upon  those  four  occasions  would  fasten 
upon  him  the  state  or  condition  or  quality 
of  habitual  drunkenness.  Trigg  v.  State,  40 
Tex.  646. 

So,  the  clerk  of  a  circuit  court  should  not 
be  removed  for  being  habitual. y  addicted 
to  intoxication,  and  thereby  rendered  in- 
(aip\ble  of  correctly  discharging  the  duties 
of  his  office,  upon  proof  merely  that  he 
occasionally  indulged  in  the  use  of  ardent 
spirits  to  an  exhilarating  excess,  and  in  the 
absence  of  proof  of  the  charge  of  habitual 
intoxication,  or  that  he  at  any  time,  while 
incapacitated  by  the  use  of  ppirits,  at- 
tempted to  exercise  the  duties  of  his  office. 
Com.  V.  Arnold,  3  Litt.  (Ky.)  310. 

In  State  ex  rel.  Atty.  Gen.  v.  Latham,  174 
Ahi.  281,  61  So.  351,  where  impeachment 
proceedings  were  brought  against  a  sheriff 
for  'intemperance  in  the  use  of  intoxicat- 
ing liquors  or  narcotics  to  such  an  extent, 
in  view  of  the  dignity  of  the  office  and  im- 
portance of  its  duties,  as  unfits  the  officer 
for  the  discharge  of  such  duties/'  it  was 
said  that  it  is  evident  that  the  framers  of 
that  constitutional  phrase  intended  to  de- 
scribe a  condition  less  grave  than  that  of 
"habitual  intoxication"  which  had  been 
used  in  the  preceding  Constitution;  a  man 
may  so  use  alcoholic  drinks,  and  particu- 
larly narcotics,  as  to  degrade  his  mental  and 
moral  faculties,  and  unfit  him  for  the  dis- 
charge of  his  duties,  though  he  has  never 
been  what  ^9  commonly  called  "drunk;"  and 
yet,  on  the  other  hand,  an  occasional  lapse, 
while  it  is  reprehensible,  is  not  sufficient 
for  conviction  under  such  a  constitutional 
provision;  and  because  of  the  penal  nature 
of  the  proceedings  the  court  required  proof 
beyond  a  reasonable  doubt;  and  being  of 
opinion  that  the  state  had  failed  to  make 
out  such  a  case,  the  defendant  was  ac- 
quitted. 

Where  a  policeman  charged  with  intoxi- 
cation while  on  duty  was  given  only  a  little 
more  than  twenty-four  hours'  notice  of  his 
hearing,  and  in  spite  of  his  statement  that, 
under  the  advice  of  his  doctor,  he  could  not 
appear  at  the  time  set,  and  expressed  the 
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hope  that  his  reason  for  nonappearance 
would  be  satisfactory,  yet  the  trustees 
of  the  village  met  at  the  time  set* 
and,  without  any  defense  being  put  in,  dis- 
missed him  from  the  force,  it  was  held  that 
he  had  too  short  a  notice,  and  that  a  rea- 
sonable adjournment  should  have  been 
granted,  and  that  his  dismissal  should  be 
set  aside.  Re  Keddy,  148  App.  Div.  72d> 
132  N.  Y.  Supp.  037. 

In  State  v.  Winthrop,  2  Mart.  (N.S.) 
630,  where  the  removal  of  a  clerk  of  a  dis* 
trict  court  was  asked  because  "from  fre- 
quent intemperance  and  habitual  indolence 
and  imbecility  he  has  occasioned  much 
irregularity,  confusion,  and  delay  in  the  ad- 
ministration of  justice,  and  also  great  in- 
convenience and  injury  to  the  legal  rights 
of  many  citizens,"  it  was  held  that  this 
charge  was  laid  in  so  vague  and  indetermi- 
nate a  manner  that  no  evidence  could  be 
received  under  it,  that  the  defendant  was 
not  thereby  sufficiently  apprised  of  the 
charge  against  him,  its  nature,  the  time 
and  place  and  manner  of  its  commission, 
and  the  names,  occupation,  and  residence 
of  the  persons  injured.  The  application  was 
dismissed. 

In  proceedings  to  remove  an  officer  such 
as  a  clerk  of  a  county  court  for  being  in- 
competent by  reason  of  intemperance,  the 
prosecution  should  not  be  permitted  to  go 
into  matters  not  specified,  or  to  prove  the 
defendant's  general  habits  of  intemperance, 
and  his  general  incompetency  by  reason 
thereof.    Ledbctter  v.  State,  10  Ala.  241. 

Before  a  police  officer  can  be  dismissed 
from  the  force  for  intoxication  it  must  be 
shown  that  the  intoxication  was  of  such 
a  character* as  to  be  an  offense  against  the 
rule;  thai  it  was  conscious,  voluntary, 
blamable,  and  in  some  way  due  to  his 
fault.  People  ex  rel.  McAleer  ▼.  French, 
110  N.  Y.  602,  23  N.  E.  1061. 

Charges  against  a  policeman  of  violating 
police  rules  by  drinking  intoxicating  liquors 
while  on  duty  and  being  intoxicated  while 
on  duty,  where  the  man  in  question  has  been 
on  the  police  force  for  a  number  of  years, 
are  too  general  in  character,  since  they 
state  no  time  or  place,  or  any  approximate 
time  or  place,  when  or  where  the  alleged 
misconduct  occurred;  the  party  accused  is 
not  apprised  with  reasonable  certainty  of 
what  he  must  be  prepared  to  meet.  People 
ex  rel.  Miller  v.  Elmendorf,  42  App.  Div. 
306,  60  N.  Y.  Supp.  115.  J.  EL  B. 
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Public    Improvement  —  assessment    of 
corner  lot. 

The  mode  of  assessing  the  costs  and  ex- 
penses of  street  improvements  in  municipali- 
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ties  "by  the  foot  front  of  the  property 
bounding  and  abutting  on  the  improve- 
ment," as  provided  by  the  third  method  pre- 
scribed in  §  3812,  General  Code,  requires 
the  municipality  to  assess  upon  an  entire 
lengthwise  frontage  of  a  lot  abutting  upon 
the  improvement,  as  well  as  its  breadthwise 
frontage. 

(January  13,   1914.) 

FpRROR  to  the  Circuit  Court  for  Mahon- 
j  ing  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  for  the  col- 
lection of  special  assessments  for  street  im- 
provements.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  G.  Jenkins  for  plaintiff  in 
error, 

Messrs.  Hlne,  Kennedy,  ^  Mancliester 
for  defendant  in  error. 

Xlchols,  Ch.  J.,  delivered  ihe  opinion  of 
the  court: 

The  question  involved  in  this  case  is 
whether,  under  §  3812,  General  Code,  as  it 
now  reads,  a  municipality,  availing  itself  of 


the  right  to  levy  and  collect  special 
ments  for  street  improvements  by  the  third 
method  prescribed  in  said  section,  may  as- 
sess a  corner  lot  for  the  full  number  of  feet 
it  abuts  on  the  improvement,  or  whether  the 
so-called  "real"  front,  as  defined  in  the  doe- 
trine  announced  by  this  court  in  Havilaod 
V.  Columbus,  50  Ohio  St.  471,  34  X.  £.  679, 
is  to  limit  the  liability  of*^the  eorner-lot 
owner. 

This  question  has  had  a  very  interesting 
history  in  Ohio,  both  judicial  and  legislative. 
The  so-called  third  method,  as  it  existed  in 
1803,  when  the  Haviland  Case  was  decided, 
read  "by  the  foot  front  of  the  property 
bounding  and  abutting  upon  the  imprcvc- 
ment.''  The  only  change  in  this  method 
through  legislative  channels  was  had  in 
1902,  at  the  time  of  the  adoption  of  the 
Municipal  Code,  and  the  change  on  this  oc- 
casion was  the  substitution  of  the  word 
"frontage"  for  "front."  For  eight  yean 
thereafter  the  language  remained  unaltered. 
In  1910,  however,  the  legislature  restored 
the  word  "front,"  and  eliminated  "frontage" 
from  the  act. 


Note,  —  Public    improvement:    assess- 
m.ent  of  comer  lot. 

On  the  general  question  of  assessments 
for  improvement  by  the  front-foot  rule,  see 
note  to  Chicago,  M.  &.  St.  P.  R.  Co.  v.  Janes- 
ville,  28  L.R.A.(N.S.)   1124. 

This  note  does  not  include  the  question 
of  assessments  for  improvements  at  inter- 
sections of  streets,  except  where  the  right 
to  assess  the  same  upon  comer  lots  was  in 
ouestion,  but  is  limited  strictly  to  the  ques- 
tion raised  in  Youngstown  v.  Fishel,  that 
is,  the  assessment  of  comer  lots  for  im- 
provement of  the  street,  either  lengthwise 
or  breadthwise. 

That  a  corner  lot  is  assessable  for  the 
cost  of  improving  the  street  along  its  side 
as  well  as  the  one  along  its  end,  no  matter 
which  is  regarded  as  its  front,  is  now  the 
general  rule,  under  statutes  and  ordinances 
intended  to  place  the  cost  of  improvements 
upon  the  properties  benefited  thereby,  un- 
less a  contrary  intention  is  clearly  apparent. 
The  cases  cited  herein  establish  this  rule. 

Thus,  a  corner  lot,  when  cost  of  street 
improvements  is  assessed  by  the  front-foot 
rule,  is  made  to  bear  double  and  in  some 
cases  triple  the  burden  of  an  adjoining  lot 
of  equal  size,  but  abutting  upon  only  one 
street.  No  doubt  that  in  some  cases  great 
inequality  in  tae  burden  results  from  this 
metnod  of  assessing  the  cost  of  improve- 
ment, but  it  appears  to  be  the  best  and 
most  satisfactory  method  yet  devised.  The 
inequality,  as  a  rule,  is  not  as  great  as  it 
nppears  to  be.  The  theory  upon  which  it 
is  usually  justified  by  the  court  is  that  the 
value  of  the  comer  lot  is  enhanced  in  value 
to  a  much  greater  extent  than  the  other 
lots  are.  Thus,  the  court,  in  Nevin  v.  Roach, 
86  Ky.  492,  5  S.  W.  646,  said:  "All  such 
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assessments  are  made  upon  the  idea  that 
the  property  subject  to  such  assessmentB 
is  benefited  by  reason  of  the  charge  upon 
it;  but  to  require  the  city  or  the  contractor 
in  every  case  to  show  the  immediate  ad- 
vantages resulting  to  the  owner  fi-om  the 
construction  and  improvement  of  streets  in 
the  way  of  pecuniary  benefit  would  be  to 
prohibit  in  effect  such  improvements  by 
means  of  local  burdens.  As  said  by  the 
special  chancellor  below,  the  land  may  he 
benefited  in  many  ways  not  easily  deter- 
mined upon  the  basis  of  money  value.  Siuh 
improvements  make  the  land  more  desirable 
to  purchasers,  and  create  conveniences  that 
the  owner  would  not  otherwise  have;  and 
while  corner  lots  and  the  land  bordering  on 
the  street  are  necessarily  increased  in  value, 
it  must  also  affect  the  value  of  contiguous 
property  within  the  square,  altbougb,  at  the 
time  the  improvement  is  made,  the  increased 
value  may  be  difficult  to  ascertain.  Comer 
lots  are,  therefore,  taxed  higher  by  the  pro- 
visions of  the  city  charter  than  the  lots  less 
advantageously  located,  the  object  being  to 
make  the  burden  as  equal  and  uniform  as 
practicable." 

In  Weeks  v.  Milwaukee,  10  Wis.  2o8,  the 
court,  in  an  elaborate  argument  upon  the 
question  as  to  the  applicability  of  the  con- 
stitutional requirement  of  uniformity  of 
taxation  to  assessments  for  benefits  gen- 
erally, says:  "Comer  lots  are  required  to 
construct  and  keep  in  repair  three  time» 
as  much  as  other  lots;  and  yet  it  is  veil 
known  that  the  difference  in  va'ue  bear^ 
no  proportion  to  this  difference  in  burden." 

Rule  not  unconstitutionaL 

An  ordinance  which  requires  the  cost  of 
street  improvements  to  be  assessed  upon 
the  lots  abutting  upon  the  streets  improved, 
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Ky  a  divided  court  the  rule  established  in 
the  Ha vi land  Case  was  that,  "if  a  lot  abuts 
len«7t]iwi8e  on  the  improvement,  but  fronts 
breadthwise  on  another  street,  and  not  on 
the  improvement,  the  lot  should  be  deemed 
418  fronting  breadthwise  on  the  improvement, 
and  be  assessed  for  the  number  of  feet  on 
the  improvement  that  it  would  have  in  such 
•case,  and  normore,"  as,  for  example,  if  X 
•owns  a  lot  at  the  corner  of  A  and  B  streets, 
^0  feet  on  A  and  150  feet  on  B,  the  50  feet 
4>eing  its  breadth  and  150  feet  its  length, 
and  B  street  is  being  improved,  X  can  be 
assessed  for  only  50  of  his  150  feet  abutting 
on  B  street,  and  th^  interior  lot  owners  on 
B  street  must  of  necessity  participate  in  the 
additional  assessment,  and  X's  additional 
100  feet  are  improved  substantially  at  his 
neighbors'  expense.  This  doctrine  was  not 
long  allowed  to  remain  unassailed;  but 
within  a  period  of  two  years  it  was  again 
before  the  supreme  court  in  the  case  of  City 
of  Toledo  Y.  Sheill,  53  Ohio  St.  447,  30 
I1.RJL  598^  42  N.  K  323,  and  most  vigorous- 
ly challenged. 

The  court  at  that  time  was  composed  of 


six  judges,  of  whom  three  adhered  to  the 
decision  of  the  Haviland  Case  without  quali- 
fication, two  dissented,  and  the  sixth,  Spear, 
J.,  who  was  a  member  of  the  court  at  the 
time  of  the  decision  of  the  Haviland  Case, 
says  of  the  Haviland  Case  (see  53  Ohio  St. 
469) :  "It  received,  at  the  time  of  its  rendi- 
tion, neither  the  assent  of  my  judgment  nor 
my  vote;"  he  concurring,  however,  in  the 
reafHrmation  of  the  doctrine,  for  the  reason, 
as  he  says,  that  he  felt  that  the  maxim  of 
stare  decisis  should  control. 

The  doctrine  of  the  Haviland  Case  was  by 
force  of  necessity  acquiesced  in  by  the  people 
of  Ohio  until  the  change  by  the  legislature 
in  1902  of  the  word  "front"  to  "frontage." 
The  corner  lot  agitation  was  at  once  revived, 
some  saying  at  that  time  that  it  was  the 
mere  grasping  at  a  straw;  nevertheless  the 
result  was  the  setting  aside  of  the  doctrine 
established  in  the  Haviland  and  Sheill  Cases, 
and  in  the  case  of  Oakwood  v.  Stoecklein,  81 
Ohio  St.  332,  90  N.  £.  941,  the  rule  was  laid 
down  that  municipalities  were  authorized  to 
assess  upon  an  entire  lengthwise  frontage  of 


making  no  deduction  for  corner  lots  for 
aide  or  front,  is  not  so  oppressive  to  corner 
lot  owners  as  to  justify  tne  courts  in  de- 
claring the  ordinance  void.  Springfield  v. 
Green,  120  HI.  269,  11  N.  £.  261  (even 
though  the  rule  assesses  corner  lots  in  par- 
ticular instances  at  three  times  the  cost  of 
near-by  lots) ;  Cesser  v.  McLanc,  156  Ky. 
743,  161  S.  W.  1118  (such  an  ordinance  is 
not  void  as  being  in  violation  of  an  article 
of  the  Constitution  forbidding  the  taking 
of  private  property  without  compensation ) ; 
Seibert  v.  Tiffany,  8  Mo.  App.  33. 

Cases  supporting  the  rule. 

The  rule  that  a  corner  lot  must  be  as- 
«essed  the  same  as  other  lots  for  its  front- 
age when  the  street  upon  which  it  abuts  is 
improved,  and  the  full  length  of  its  side 
adjoining  the  other  street  counts  as  front- 
age when  the  other  street  is  improved,  has 
been  upheld: — 

— where  an  ordinance  directed  that  the 
special  tax  to  defray  the  cost  of  paving  a 
atreet  should  be  '* levied,  assessed,  and  col- 
lected upon  and  from  the  real  estate,  lots, 
parts  of  lots,  and  tracts  of  land  abutting 
upon  the  line  of  said  streets  so  ordered  to 
be  paved,  in  proportion  to  the  frontage 
thereof  upon  the  streets  or  parts  of  streets, 
and  alleys,  ordered  to  be  paved."  Sprinsr- 
fleld  V.  oVeen,  120  HI.  269. 11  N.  E.  261 ;  Wil- 
bur v.  Springfield,  123  111.  396,  14  N.  E,  871. 

— ^where  an  act  provided  that  the  property 

should  be  liable  for  "making  and  repairing 

sidewalk,  the  assessment  shall  be  made  on 

all  lots  and  pieces  of  ground  abutting  on 

the  improvement  according;  to  the  front  foot 

thereof."    Lawrence  v.  Killam,  11  Kan.  499. 

'This  was  a  sidewalk  case,  but  the  principle 

is    the    same    as    the    street    improvement. 

"The  court  said:     "We  know  that,  in  a  nar* 
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row  and  restricted  sense,  the  term  'al>ut- 
ting*  is  used  in  reference  to  that  which 
touches  a  lot  at  the  end,  and  'adjoining*  to 
that  which  is  on  one  side.  .  .  .  But  we 
do  not  think  the  term  is  used  in  this  statute 
in  such  restricted  sense,  but  rather  includes 
everything  which  touches  the  lot,  whether 
in  front  or  on  the  side." 

— where  an  assessment  was  laid  for  the 
cost  of  installing  a  sewer  system  along  one 
side  of  the  corner  lot,  although  part  of  the 
lot  sloped  toward  the  other  street,  so  that 
its  natural  drainage  would  be  into  the  sewer 
upon  the  other  street,  the  common  council 
having  fixed  the  lot  within  the  benefit  dis- 
trict of  the  street  that  was  being  improved. 
People  ex  rel.  Albright  v.  Buffalo,  52  N.  Y. 
Supp.  689,  reversed  on  other  grounds  in  39 
App.  Div.  654,  67  N.  Y.  Supp.  1144,  which 
reversal  was  afiirmed  in  64  App.  Div.  629, 
66  N.  Y.  Supp.  1139, 

— where  the  act  provides  that  "the  cost 
of  a  lateral  sewer  must  be  assessed  upon 
the  owners  of  lots  fronting  on  the  street 
through  which  it  runs,  *in  proportion  to  the 
benefit  received  by  them  respectively,  not 
exceeding  the  actual  benefit  derived  there- 
from by  them  respectively,' "  for  the  rea- 
son that  a  lateral  sewer  benefits  an  abut- 
ting owner  as  well  by  a  drainage  of  the 
street  as  by  his  pipe  connections  with  the 
sewer,  and  a  corner  lot  faees  or  fronts  on 
two  streets.  People  ex  rel.  Taber  v.  Adams, 
46  N.  Y.  S.  R.  270,  18  N.  Y.  Supp.  443. 

— where  the  charter  provision  is  that  the 
taxes  sliall  be  levied  upon  the  "ground  front- 
ing upon  or  adjoining  the  improvement." 
Collier  Estate  ▼.  Western  Paving  &  Supply 
Co.  180  Mo.  362,  79  S.  W.  947. 

— even  though  the  improvements  on  the 
two  streets  are  substanMall^  the  same  in 
character,  and  made  at  practically  the  same 
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a  lot  abutting  upon  the  improvement,  aa 
well  as  its  breadthwise  frontage. 

The  Stoecklein  Case  was  decided  in  Janu- 
ary, 1910.  Within  ninety  days  thereafter 
the  legislature  of  Ohioi  then  in  its  regular 
biennial  session,  reamended  §  3812,  General 
Code,  in  several  particulars,  among  others 
by  substituting  the  word  "front"  for  "front- 
age," thus  restoring  the  act  to  its  original 
form  and  phraseology  as  it  existed  at  the 
time  the  supreme  court  construed  it  in  the 
Haviland  Case. 

This  circumstance  or  coincidence,  what- 
ever It  may  be  termed,  has  been  seized  on  by 
the  advocates  of  the  Haviland  Case  doctrine 
as  striking  and  unanswerable  evidence  of 
legislative  intendment,  and  it  is  urged  with 
great  earnestness  and  much  force  in  the  case 
now  under  consideration  that  the  legislature 
thereby  not  only  manifested  its  disapproval 
of  the  doctrine  of  the  Stoecklein  Case,  but 
with  deliberation,  and  yet  with  despatch,  re- 
moved the  ground  from  under  the  supreme 
court  upon  which  the  court  rested  in  the 
Stoecklein  Case.  It  is  now  urged  upon  the 
court  that  the  reamending  of  §  3812,  in  10 10, 


amounted  in  effect  to  a  setting  aside  of  th« 
rule  of  the  Stoecklein  Case,  and  the  lower 
courts  in  the  case  at  bar  have  so  regarded 
it;  at  least,  both  the  court  of  common  pleas 
and  the  circuit  court  disregarded  the  rule 
of  comer  lot  assessments  established  in  the- 
Stoecklein  Case,  and  readopted  the  rule  of 
the  Haviland  Case. 

The  court  now  feels,  in  viev  of  the  pecu- 
liar state  and  history  of  the  legislation  and 
of  the  judicial  construction  touching  tbe- 
subject  in  controversy,  that  it  is  confronted 
with  the  plain  duty  of  considering  the  ques- 
tion  de  novo. 

While  the  doctrine  of  stare  decisis  might 
be  invoked  as  a  strict  sequence  from  the 
Haviland  and  Sheill  Cases,  supra,  and  the 
reason tng  of  the  court  in  the  Stoecklein 
Case,  together  with  the  l^islation  imme- 
diately following  the  decision  of  the  latter 
case,  vet  it  cannot  be  denied  that  there  never 
has  been  such  approval  of  or  aoquiesoence 
in  the  doctrine  of  the  Haviland  Case  as 
stare  decisis  is  supposed  to  produce.  The. 
court  is  also  influenced  to  indulge  in  free- 
dom to  deal  with  the  question  anew,  for  the 


time.  Allen  v.  Krenning.  23  Mo.  App.  501 ; 
Moberly  v.  Hogan,  131  Mo.  10,  32  S.  W. 
1014. 

— where  the  ordinance  provided  that  each 
lot  shall  be  charged  in  the  proportion  that 
its  frontage  bears  to  that  of  a  I  the  lots. 
Seibert  v.  Tiffany,  8  Mo.  App.  33. 

— even  though  the  lot  as  assesf^od  was 
made  up  of  two  lota  belonging  to  the  same 
person,  who  had  always  treated  the  whole 
a»  one  lot,  and  by  the  method  of  measure- 
ment (measuring  back  150  feet  for  the  area) 
both  lots  could  be  assessed  as  if  fronting 
upon  both  streets;  but  if  treated  as  separati> 
lots  one  would  touch  but  one  street.  Wol- 
fort  V.  St.  Louis,  115  Mo.  139,  21  S.  W.  912. 

— where  the  two  streets  bounding  the  lot 
are  improved  at  the  same  time.  Williams 
▼.  Johnson,  —  Mich.  — ,  143  N.  W.  627. 

— where  the  asRessment  was  according  to 
the  value  of  the  lot,  each  street  represent- 
ing a  separate  assessment  district,  and  the 
corner  lot  being  included  in  both  districts, 
and  assessed  at  its  full  value  in  each.  Now- 
len  V.  Benton  Harbor,  134  Mich.  401,  96  N. 
W.  450. 

— where  the  statute  authorissed  the  as- 
sessment according  to  the  front-foot  rule, 
providing,  however,  that  the  cost  of  such 
improvement  shall  -not  exceed  one  half  the 
value  of  the  lot,  excluding  the  value  of  the 
building  thereon,  and  the  corner  lot  had 
already  been  assessed  to  one  half  of  its 
value  for  improvements  on  one  of  the 
streets,  the  court  holding  that  it  could  be 
assessed  to  the  amount  of  one  half  of  its 
value,  if  necessary,  for  the  improvement  of 
each  and  every  street  upon  which  it  abutted. 
Covington  v.  Schlosser,  141  Ky.  838,  133  S. 
W.  987. 

— where  the  enablinsf  statute  provided 
"the  general  council  shall  have  power  to 
60  L.R.A.(N.S.) 


construct  sewers  along  or  under  any  of  the 
streets,  alloys,  or  highways  of  the  cit3\  and 
may  assess  the  entire  cost,  including  inter- 
sections, of  constructing  the  same,  to  an 
amount  not  exceeding  $1  per  front  foot  of 
the  abutting  property  upon  the  lots  and 
lands  abounding  or  abutting  upon  said 
streets,"  etc.,  even  though  the  lot  had  been 
assessed  for  a  sewer  along  its  frontage,  and 
the  sewer  along  the  side  for  which  the  tax 
was  levied  would  be  of  no  use  to  the  lot» 
at  least  for  some  time  to  come.  Rich  v. 
Woods,  118  Ky.  865,  82  S.  W.  578. 

— even  though  all  the  buildings  on  the 
lot  front  upon  the  street  running  along  the 
end  of  the  lot,  and  there  is  no  opening  fronk 
the  buildings  onto  the  side  street.  Elder 
v.  Cassilly,  21  Ky.  L.  Rep.  1274,  54  S.  W. 
836;  Anderson  v.  Bitzer,  20  Ky.  L.  Rep. 
1450,  49  S.  W.  442.  This  was  a  sidewalk 
case,  decided  on  the  same  principle  as  a 
street  improvement. 

— where  a  street  along  the  side  of  a  lot 
formerly  used  for  an  alley  was  widened, 
the  lot  having  been  previously  assessed  for 
improvements  on  another  street  upon  which 
it  fronted.  The  court  held  that  it  abutted 
upon  the  improved  side  street  within  the 
meaning  of  an  ordinance  taxing  the  benefit 
upon  abutting  property.  Meyer  v.  Coving- 
ton, 103  Ky.  546,  46  S.  W.  769. 

— even  though  the  assessment  and  levy 
were  made  under  the  authority  of  a  reso- 
lution of  the  common  council,  rather  th^n 
an  ordinance.  Morrison  v.  Hershire,  32* 
Iowa,  271,  citing  Des  Moines  v.  Dorr,  31 
Iowa,  89. 

— where  a  statute  provides  "that,  in  the 
opening  of  an  alley,  the  benefits  shall  be 
paid  by  the  owners  of  the  property  in  said 
block  abutting  on  the  proposed  alley,"  the 
corner  lots  so  abutting.     Phippa  ii..  Denvsr, 


YOUXGSTOWN  ▼.  FISHEL. 


»25 


icMon  that,  while  the  rule  affects  property 
rights  to  the  degree  that  the  assessment  is 
directly  against  the  property,  still  it  is  not 
A  rule  of  property  relating  to  the  title  itself. 

There  is  still  another  consideration  of 
potency.  Among  all  our  sister  states  Ohio 
«tands  alone  in  its  adoption  of  the  rule  as 
laid  down  in  the  Haviland  Case.  Construc- 
tion of  similar  statutes  in  every  other  state 
where  the  question  has  heen  presented  has 
evolved  the  doctrine  of  the  Stoecklein  Case, 
r^ardleas  of  any  refined  distinction  in  the 
meaning  of  the  two  terms  "front"  and 
''frontage."  And,  finally,  it  is  generally 
felt  by  the  citizens  of  our  estate  that  the 
rule  of  the  Haviland  Case  has  worked  in- 
justice to  a  greater  or  less  degree  in  almost 
every  municipality  of  the  state,  and  it  is 
certain  that  it  has  been  the  source  of  much 
irritation  in  every  community  where  street 
sind  sidewalk  improvements  have  been 
made.  Moved  by  these  considerations,  the 
«ourt  is  prompted  to  consider  the  corner  lot 
question  on  its  merits,  unhampered  by  the 
3iare  decisitt  doctrine. 

In  doing  this  the  court  would  not  wish  to 


I  be  understood  as  in  the  slightest  manner  dis- 
crediting this  salutary  and  long-established 
doctrine. 

The  doctrine  of  precedents  owes  its  origin 
and  observance  to  a  recognition  of  the  neces- 
sity for  stability  and  uniformity  in  the  con- 
struction and  interpretation  of  the  law,  and 
no  argument  is  necessary  to  support  the 
view  that  the  administration  of  justice  calls 
for  Well-settled  rules  in  such  matters;  but, 
as  observed  by  Bartle^,  Ch.  J.,  in  the  case 
of  Leavitt  ▼.  Morrow,  6  Ohio  St.  78,  67  Am. 
Dee.  334,  ''precedents  are  to  be  regarded  aa 
the  great  storehouse  of  experience,  not  al- 
ways to  be  followed,  but  to  be  looked  to  as 
beacon  lights  in  the  progress  of  judicial  in- 
vestigation, which,  altliough,  at  times,  they 
be  liable  to  conduct  us  to  the  paths  of  error, 
yet  may  be  important  aids  in  lighting  our 
footsteps  in  the  road  to  truth." 

And  where  the  original  decision  has  been 
rendered  by  a  divided  court,  and  the  ques- 
tion involved  is  not  strictly  one  relating  ta 
property  title,  and  there  exists  grave  ques- 
tion as  to  the  logic  or  equity  of  such  estab- 
lished rule,  the  court  cannot  stand  bound 


—  Colo.  —,  140  Pac.  797.  And  it  was  held 
that  where  the  statute  gives  the  court  power 
to  change  the  assessment  before  confirma- 
tion of  the  commissioner's  report,  the  com- 
missioners having  passed  upon  the  question 
of  the  compensation  to  owners  for  land 
taken  for  the  alley,  as  well  as  having  as- 
aessed  for  benefits,  the  court  had  power, 
rpon  objections  to  the  report,  filed  by  inside 
lot  owners,  to  correct  the  report  so  as  to 
assess  the  corner  lots  their  proportion  of 
the  cost,  the  commissioners,  through  a  mis- 
apprehension as  to  the  meaning  of  the  stat- 
ute, having  exempted  the  corner  lots  from 
assessment,  thus  placing  a  greater  burden 
upon  the  owners  of  the  inside  lots.  But  it 
was  further  held  that  a  mathematical  cal- 
culation based  upon  the  abutting  frontage 
ef  all  the  lots  was  not  intended  by  the  leg- 
islature, and  that  consideration  should  be 
given  to  the  fact  that  owners  of  comer 
lots,  having  already  access  to  two  streets, 
would  not  be  benefited  as  much  as  inside 
lots  with  an  equal  abutting  frontage.  The 
court  als6  pointed  out  a  distinction,  in  this 
respect,  between  benefits  derived  from  im- 
provements on  an  alley  and  those  made 
npon  a  public  street. 

Where,  under  the  statute,  the  property 
is  to  be  assessed  according  to  area,  and  the 
land  on  the  north  side  of  the  street  to  be 
improved  is  in  the  form  of  triangle  lying 
between  that  street  and  another  street, 
which  meets  it  at  an  acute  angle,  and  the 
land  on  the  south  side  is  in  the  form  of  a 
rectangle  lying  between  the  street  to  he 
improved  and  another  street  south  of  and 
{Mirallel  thereto,  only  the  area  north  of  an 
alley  bisecting  such  rectangle  being  assessed, 
the  triangle  should  be  bisected,  and  only 
the  half  thereof  lying  next  to  the  improved 
street  assessed,  leaving  the  other  half  open 
fO  L.R^.(N.S.) 


!  to  assessment  for  improvement  of  the  other 
street.  Jochum  v.  Henry  Bickel  Co.  146  Ky. 
73,  141  S.  W.  1190;  Louisville  R.  Co.  v. 
Southwestern  Alcatraz  Asphalt  &  Constr. 
Co.  24  K^.  L.  Rep.  2380,  74  S.  W.  237. 

In  Sprmg  Garden  v.  Smith,  16  Serg.  & 
R.  160,  there  was  a  special  proviso  in  the 
statute,  exempting  50  feet  of  corner  lot  from 
assessment  for  water  pipes  and  mains  ex- 
tending along  the  street  on  the  side  of  the 
lot,  so  that  a  comer  lot  fronting  on  one 
street  31  feet  and  extending  back  90  feet 
could  be  assessed  for  but  40  feet  when  the 
water  main  was  laid  along  the  side  street, 
even  though  it  may  not  have  been  assessed 
when  the  main  was  laid  along  the  street  in 
front. 

And  where  a  statute  made  the  right  to 
assess  property  for  water  pipes  along  its 
side  or  front  purely  a  matter  of  contract 
between  the  property  owner  and  the  city; 
that  is,  it  was  provided  that  upon  the  peti- 
tion 6f  the  property  owner  the  pipes  should 
be  laid  along  his  property  with  connection 
for  his  use,  and  the  cost  thereof  at  the  rate 
of  $1  per  foot  frontage  should  be  assessed 
against  the  property,  with  an  option  on  the 
part  of  the  owner  to  pay  the  assessment, 
or  to  pay  interest  annually  upon  the  amount 
of  the  same,  it  was  held  in  Baker  v.  Gart- 
side,  86  Pa.  498,  that  an  owner  of  a  comer 
lot  who  had  paid  off  his  obligation  in  full 
for  pipe  along  his  front,  from  which  he 
was  fully  supplied  with  water,  could  not 
be  assessed  for  pipe  laid  along  the  side  of 
his  lot  without  his  consent,  and  from  which 
be  obtained  no  water  directly,  even  though 
the  pipe  connected  with  the  one  in  front  of 
his  lot. 

In  Michener  ▼.  Philadelphia,  118  Pa.  535, 
12  Atl.  174,  it  appears  incidentally  that  a 
lot  was  bounded  by  streets  on  three  sides, 
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and  fettered,  helpless  to  remedy  an  injustice 
if  one  exists.  For,  as  observed  by  the  same 
learned  judge  in  the  Leavitt  Case,  supra, 
"mere  precedent  alone  is  not  sufficient  to 
settle  and  establish  forever  a  legal  principle. 
Infallibility  is  to  be  conceded  to  no  human 
tribunal.  A  legal  principle,  to  be  well  set- 
tled, must  be  founded  on  sound  reason,  and 
tend  to  the  purposes  of  justice."  The  court 
in  the  Leavitt  Case  set  aside  a  rule  of  law 
which  had  been  recognized  ajid  followed  for 
over  two  centuries.  In  this  connection,  the 
case  of  Willis  v.  Owen,  43  Tex.  41,  referred 
to  by  Davis,  J.,  in  his  opinion  in  State  ex 
rel.  Guilbert  v.  Lewis,  69  Ohio  St.  209,  69  N. 
£.  134,  may  appropriately  be  quoted  from 
again,  where  it  says:  "The  questions  to  be 
considered  in  these  cases  have  no  application 
whatever  to  the  title  or  transfer  of  property, 
or  to  matters  of  contract.  They  involve  the 
construction  and  interpretation  of  the  or- 
ganic law,  and  present  for  consideration  the 
structure  of  the  government,  the  limita- 
tions upon  legislative  and  executive  power, 
as  safeguards  against  tyranny  and  oppres- 
sion. Certainly  it  cannot  be  seriously  in- 
sisted tliat  questions  of  this  character  can 
be  disposed  of  by  the  doctrine  of  stare 
deciffift.  The  former  decisions  of  the  court 
in  sucli  cases  are  unquestionably  entitled  to 
most  respectful  consideration,  and  should 
not    be    lightly    disregarded    or    overruled. 


I  and,  in  case  of  doubtful  interpretation,  or 
even  legislative  or  executive  construetioa 
within  [their  sphere  of]  their  respective 
functions,  might  be  sufficient  to  turn  the 
balanced  scale.  But  in  such  case  the  former 
decision  or  previous  oonstruction  is  re- 
ceived and  weighed  merely  as  an  authoritr 
tending  to  convince  the  judgment  of  the  cor- 
rectness of  the  particular  conclusion,  and 
not  as  a  rule  to  be  followed  without  inquiry 
into  its  correctness." 

The  question  for  the  court's  present  con- 
sideration is  not  so  much  what  the  legisla- 
ture had  in  its  mind  by  the  changing  of  the 
language  from  "front"  to  "frontage"'  and 
then  back  again,  but  calls  for  a  fair  con- 
struction of  the  statute  as  the  language  now 
exists,  plain,  explicit,  and  unequivocal. 

The  rule  established  in  the  Haviland  Case, 
considered  in  the  light  of  reason  and  from 
the  experience  of  the  several  conununitiM 
of  the  state  since  its  promulgation,  matt 
now  be  held  illogical,  inequitable,  and  mil- 
ch ievous,  and  must  no  longer  prevail,  re- 
gardless of  the  doctrine  of  stare  decisis  and 
the  due  force  and  respect  that  must  be  ac- 
corded the  legislative  intent. 

It  is  the  plain  duty  of  the  court  to  see 
that  reasonable  uniformity  is  observed  ia 
the  imposition  of  the  burden  of  assessmenU 
among  all  property  owners.  It  must  be  con- 
ceded on  all  sides  that  the  Haviland  Case 


Rcvvcrs  having  been  laid  on  two  streets  and 
p.iid  for  previous  to  the  action  in  this  case, 
and  the  ease  involved  the  assessment  for 
cost  of  construction  along  the  third  side  of 
the  lot.  The  assessment  was  held  to  be 
legal  and  enforceable,  but  the  attack  was 
directed  to  the  point  that  the  improvement 
was  not  a  special  benefit  to  the  lot,  but 
only  a  public  benefit,  which  contention,  of 
course,  could  not  be  sustained  by  the  court, 
and  the  question  as  to  the  right  to  assess 
a  corner  lot  on  different  sides  for  the  im- 
provement along  the  different  streets  was 
not  directly  raised. 

In  Re  Hamilton  Ave.  48  Pa.  Super.  Ct. 
156,  the  question  arose  incidentally.  •  The 
lot,  it  seemed,  was  bounded  by  Hamilton 
avenue  and  Mulford  street,  and  the  allega- 
tion of  the  defendant  was  that  the  paving, 
which  was  supposed  to  be  on  Hamilton  ave- 
nue, was  in  reality  part  of  Mulford  street, 
and  that  some  time  in  the  future  he  might 
be  compelled  to  pav  for  the  paving  of  Mul- 
ford street.  The  court  said:  "The  city 
having  once  paved  the  street  in  front  of 
assessed  for  paving  that  particular  part  of 
appellant's  property,  he  can  never  be  again 
the  highway;  if  he  is  hereafter  assessed  for 
paving  Mulford  street,  it  will  be  because 
the  side  of  his  lot  abuts  upon  that  street 
which  never  has  been  paved,  and  this  is  al- 
ways an  incident  of  the  ownership  of  a  lot 
upon  a  street  comer." 

A  lot  abutting  upon  a  street  which  turned 
in  fri^nt  of  the  lot  at  an  obtuse  angle,  there 
50  L.R.A.(N.S.) 


being  no  intersecting  street,  is  not  a  comer 
lot  within  the  meaning  of  a'  rule  which 
makes  a  deduction  from  the  assessments  of 
corner  lots  for  the  improvements  when  both 
streets  are  improved,  and  such  lot  is  not 
entitled  to  the  exemption  when  a  sewer  i» 
made  along  the  street  the  entire  length  of 
the  frontage  of  the  lot.  Newell  ▼.  Bxistolr 
78  Conn.  571,  63  AtL  355. 

The  Ohio  caaea. 

In  YouNGSTOw-N  7.  FiSBEi.,  the  court,  by 
overruling  Haviland  v.  Columbus,  60  Ohio 
St.  471,  34  N.  E.  679,  has  placed  the  courts 
of  that  state  in  harmony  with  the  deci- 
i^ions  in  all  the  other  states.  Perhaps  the 
doctrine  of  the  Haviland  Caae  in  many  in- 
stances would  result  in  a  more  equitable 
distribution  of  the  burden  of  street  improve- 
ments than  the  doctrine  now  universallv 
adopted  by  the  courts,  since  in  many,  if 
not  all,  cases,  the  extra  burden  placed  upon 
comer  lots  is  out  of  all  proportion  to  tha 
benefit  received;  but  the  rule  was  so  mndi 
dependent  upon  the  particular  facts  of  each 
case  that  it  gave  nse  to  much  litigation. 
If  the  equity  of  the  doctrine  is  question- 
able, the  logic  underlying  it  is  much  more 
so.  It  was  there  held  that  in  order  to 
apply  the  front-foot  rule,  it  is  necessary 
to  first  decide  which  is  the  front  of  the 
lot;  that  if  the  location  or  the  position  of 
the  lot,  or  other  circumstances,  indicate- 
that  the  long  side  of  the  lot  is  its  real  front, 
and  the  street  along  that  side  ia  being  im- 
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rule  is  a  ha^d  rule, — -one  strongly  calculated 
to  raise  murmurings  and  discontent, — and 
it  must  likewise  be  conceded  that  the  exer- 
cise of  the  power  of  assessment  under  this 
rule  has  been  grossly  oppressive  to  interior 
lot  owners;  and  so,  without  pursuing  the 
subject  at  greater  length,  the  majority  of 
the  court  it  quite  content  to  adopt  as  the 
best  line  of  reasoning  on  the  subject  the 
able  dissenting  opinion  of  Shauck,  J.,  as  an- 
nounced in  the  Sheill  Case,  supra,  and  to 
hold  that  the  plain  meaning  of  the  term 
"front"  as  employed  in  §  ^812,  General  Code, 
is  the  real  and  actual  frontage,  both  length- 
wise and  breadthwise. 

If  the  legislature  would  write  into  the 
statute  the  construction  of  §  3812,  General 
Code,  which  counsel  for  defendant  in  error 
asks,  it  would  require  the  court  to  hold  the 
statute  itself  unconstitutional. 

If  §  3812  specifically  provided  that  in  the 
matter  of  street  improvement  the  municipal- 
ity could,  in  assessing  corner  lots,  only  re- 
quire their  owners  to  answer  to  an  assess- 
ment on  the  lengthwise  front  equal  to  the 
number  of  feet  fronting  on  the  breadthwise 
front,  and  provided,  further,  that  such  de- 
ficiency in  assessment  should  be  substan- 
tially contributed  by  the  interior  lot  owners 
on  the  street  being  improved,  we  would  be 
constrained  to  hold  such  statute  as  being  in 


contravention  of  §  2,  art.  12,  requiring  the 
taxation  of  property  by  a  uniform  rule,  and 
of  §  6,  art.  13,  of  the  Constitution  of  Ohio^ 
restricting  the  power  of  assessment  by  mu- 
nicipalities so  as  to  prevent  the  abuse  of  the 
power,  as  well  aa  being  in  violation  of  §  4 
of  the  Bill  of  Rights,  since  such  a  mani- 
festly discriminating  assessment  would  be 
an  illegitimate  and  unsuthorized  exercise  of 
the  taxing  power. 

Where  two  constructions  of  a  statute  are 
available,  it  is  the  time-honored  and  logical 
rule  to  give  such  construction  as  will  main- 
tain the  constitutionality  of  the  act. 

We  therefore  hold  that  the  language  in 
§  3812,  which  reads,  "by  the  foot  front  of 
the  property  bounding  and  abutting  upon 
the  improvement,"  means  and  is  to  be  con- 
strued as  meaning  that  corner  lot  owners 
are  to  be  assessed  for  the  full  frontage  of 
their  lots  abutting  or  bounding  on  the  im- 
provement, whether  lengthwise  or  breadth- 
wise, and  this  holding  is  made  disregarding 
any  distinction  as  to  the  technical  meaning 
of  the  terms  "front"  or  "frontage." 

Judgment  reversed,  and  judgment  for 
plaintiff  in  error. 

Shauck,  Johnson,  Wunamakor,  and 
Wllkin»  JJ.,  concur. 


proved,  then  the  lot  should  be  assessed  for 
the  improvement  along  the  full  length  of 
that  side.  Logically,  then,  if  the  real  front 
ia  the  short  dimension,  and  the  street  along 
the  long  side  is  being  improved,  there  could 
be  no  assessment,  for  there  is  no  front  on 
the  street  that  is  being  improved.  But  the 
court  reached  the  surprising  conclusion  that 
in  such  case  the  lot  should  be  assessed  with 
the  improvement  made  on  the  street  along 
the  long  side  for  a  distance  equal  to  the 
shorter  dimension,  or  real  front  of  the  lot. 
The  court  apparently  appreciated  the  illogi- 
cal position  taken,  as  it  said:  "It  may  be 
^id  that  this  is  assessing  according  to  a 
fiction.  Admit  this  to  be  true,  and  still  it 
must  be  remembered  that  equity  many 
times  resides  in  fictions,  and  that  they  have 
frequently  been  resorted  to  for  the  pur- 
pose of  working  out  justice  against  the 
hard  lines  of  the  law.  But,  at  any  rate, 
the  city  cannot  be  heard  to  complain.  For 
if  we  were  to  apply  the  strict  letter  of  the 
statute  to  the  mode  of  assessing  adopted 
in  this  case,  by  the  foot  front,  it  might 
well  be  questioned  whether  it  could  assess 
a  dollar  on  a  lot  that  does  not  in  fact  front, 
although  it  may  abut,  on  the  improvement. 
The  authority  ia  to  assess,  not  by  the  abut- 
ting, but  by  the  front  foot.  .  .  .  Abut- 
ting property  may,  as  will  be  seen  by  refer- 
fuce  to  the  above  section,  be  assessed  in 
three  different  modes, — in  proportion  to 
benefits,  according  to  valuation,  or  by  the 
front  foot;  so  that,  strictly  speaking,  no 
lot  could  be  assessed  by  the  front  foot  un- 
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less  it  fronted,  as  well  as  abutted,  on  the 
improvement." 

The  difficulties  in  the  way  of  enforcing 
the  doctrine  of  the  Haviland  Case  may  be 
seen  by  a  consideration  of  a  few  of  the 
other  cases  following  that  case  and  apply- 
ing the  doctrine.  In  Toledo  v.  Sheill,  53 
Ohio  St.  447,  30  L.RJl.  598,  42  N.  E.  323, 
where  the  Haviland  Case  is  considered,  the 
doctrine  discussed,  approved  and  followed, 
the  following  head  notes  were  written  by 
the  court:  "Where  the  boundary  lines  of 
a  corner  lot  extend  along  one  of  its  twa 
abutting  streets  a  materially  greater  dis- 
tance than  along  the  other,  a  presumption 
arises  that  it  fronts  upon  the  latter  street. 
Where  the  shape  and  dimensions  of  a  cor- 
ner lot  raise  a  presumption  that  it  fronts- 
on  a  particular  street  while  vacant,  such 
presumption  continues  after  it  has  been  im- 
proved, unless  rebutted  by  the  style  and 
character  of  the  improvements.  VVhere  a. 
single  business  house  is  erected  on  a  corner 
lot,  the  front  of  which,  according  to  ita 
plan  of  construction  or  style  of  architecture,, 
accords  with  the  presumed  front  of  the  lot 
while  the  latter  was  vacant,  such  front  ia 
not  changed,  although  the  building  is  pro- 
vided with  doors  and  basils  that  permit  an 
extensive  use  of  the  other,  or  lengthwise, 
street,  and  afterwards  such  use  is  freely 
made  by  the  occupants  of  the  building.. 
Where  a  dwelling  house  is  erected  on  a 
comer  lot,  the  front  of  which,  according  ta 
its  plan  of  construction  or  style  of  archi- 
tecture,  corresponds   with   that   of   the  lot 
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when  the  latter  was  vacant,  the  original 
front  is  not  changed,  although  the  building 
is  provided  with  entrances  opening  on  the 
lengthwise  street,  that  are  extensively  used 
by  its  occupants,  and  appurtenant  struc- 
tures erected  that  are  accessible  only  from 
the  latter  street.  Such  use  of  the  side 
street  is  incidental  only  to  the  occupation 
of  the  dwelling  house.  Where  both  a  dwell- 
ing house  and  a  business  house  are  erected 
separately  on  a  comer  lot,  the  former  front- 
ing on  the  breadthwise  street,  and  the  lat- 
ter on  the  lengthwise  street,  so  much  of  the 
lot  as  the  latter  building  occupies,  or  is 
clearly  used  as  appurtenant  to  it,  should 
be  held  to  front  on  the  street  which  it 
faces." 

The  Haviland  Case  was  cited  and  followed 
in  Toledo  v.'Sheill,  supra;  Sandrock  v.  Co- 
lumbus, 61  Ohio  St.  317,  42  N.  E.  255; 
Calkins  v.  Toledo,  12  Ohio  C.  C.  202,  5  Ohio 
C.  D.  230;  Barney  v.  Dayton,  8  Ohio  C.  C. 
480,  4  Ohio  C.  D,  505;  Rooney  v.  Toledo,  9 
Ohio  C.  C.  267,  4  Ohio  C.  D.  23  (where  the 
lot  was  9  feet  wide  and  135  feet  long,  the 
■assessment  could  only  be  for  the  9  feet, 
•even  though  the  street  improved  was  along 
the  135-foot  side) ;  Schmidt  v.  Cincinnati, 
1  Ohio  N.  P.  48,  1  Ohio  S.  &.  C.  P.  Dec.  66; 
Burggreve  v.  Cincinnati,  1  Ohio  N.  P.  80, 
1  Ohio  S.  &  C.  P.  Dec.  88:  Meyer  v.  Cin- 
cinnati, 1  Ohio  N.  P.  81,  1  Ohio  S.  &  C.  P. 
Dec.  80;  Wehage  v.  Cincinnati,  1  Ohio  N.  P. 
52,  1  Ohio  S.  &  C.  P.  Dec.  79;  Tompkins 
v.  Norwood,  1  Ohio  N.  P.  83,  1  Ohio  S.  &  C 
P.  Dec.  51,  affirmed  in  18  Ohio  C.  C.  883,  7 
Ohio  C.  D.  418;  Shattuck  v.  Cincinnati,  1 
Ohio  N.  P.  304,  4  Ohio  S,  &  C.  P.  Dec.  100; 
Turner  v.  Cincinnati,  7  Ohio  N.  P.  331,  5 
Ohio  S.  &  C.  P.  Dec.  97;  Bentlcy  v.  Toledo, 
7  Ohio  N.  P.  388,  5  Ohio  S.  &  C.  P.  Dec.  165; 
Daiber  v.  Toledo,  7  Ohio  N.  P.  389,  5  Ohio 
S.  &  C.  P.  Dec.  164;  Manns  v.  Cincinnati,  10 
Ohio  C.  C.  549,  6  Ohio  C.  D.  824;  Betz  v. 
Canton,  32  Ohio  L.  J.  92,  reversed  upon  the 
authority  of  the  same  case  in  18  Ohio  C.  C. 
676,  6  Ohio  C.  D.  798;  Wolfe  v.  Avondale, 
14  Ohio  C.  C.  375,  8  Ohio  C,  D.  1 ;  Metcalf  v. 
•Carter,  19  Ohio  C.  C.  196.  10  Ohio  C.  D. 
-269;  McMaken  v.  Hayes,  29  Ohio  C.  C.  535. 
All  of  these  cases  are  now  overruled  by 
YouNGSTOWW  ▼.  FiSHEL.  In  Oakwood  v. 
Stoecklein,  81  Ohio  St.  332,  90  N.  E.  941,  it 
was  held  that  an  amendment  to  th^  statute 
'Changed  the  rule  in  the  Haviland  Case.  See 
opinion  in  Youngstown  v.  Fishel  for  his- 
tory of  this  amendment.  Considering  the 
amount  of  litigation  and  the  various  ques- 
tions raised  under  the  doctrine  of  the  Havi- 
land Case  it  is  imall  wonder  that  the  court 
refused  to  permit  the  legislature  to  readopt 
that  doctrine. 

Intersections. 

As  stated,  supra,  this  note  does  not  m- 
-elude  the  question  as  to  providing  for  the 
cost     of     street     intersections,     generally. 
There  are  many  different  ways  of  provid- 
ing for  such  improvements  aside  from  that 
of  assessing  the  cost  upon  corner  lots,  but 
-cases  involving  any  of  such  methods  only 
^re   not  here  considered.     The  practice  of 
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assessing  the  cost  of  improvement  of  street 
intersections  upon  corner  lots  ought  not  to 
be  adopted  by  legislative  bodies,  since,  as 
appears  supra,  such  lots  usually  are  as- 
sessed with  the  cost  of  improving  both 
streets,  thus  placing  upon  them  a  greater 
portion  of  the  burden  than  they  really 
ought  to  bear  aside  from  the  cost  of  improv- 
ing the  street  intersections.  Judging  from 
the  few  cases  where  such  assessment  was 
really  intended,  it  appears  that  such  method 
is  not  in  favor.  It  seems  certain  that  it  is 
not  favored  by  the  courts.  The  decisions 
show  that,  while  the  courts  will  enforce 
such  legislation  if  the  legislative  body 
clearly  and  plainly  adopts  that  methoi.. 
leaving  no  doubt  as  to  the  interpretation 
of  the  statute,  yet  they  usually  find  some 
interpretation  that  will  not  have  that  effect. 

Under  a  statute  that  provides  that  the 
city  council  or  trustees  shall  hare  full 
power  and  authority  to  provide  by  ordinance 
for  the  levy  of  special  taxes  upon  the  lota 
or  parcels  of  ground,  or  any  part  of  either 
of  the  same,  '^fronting  upon  or  lying  along** 
the  street,  avenue,  or  alley  which  is  to  b* 
improved,  for  the  purpose  of  defraying  the 
cost  thereof,  a  city  has  power  to  enact  a 
valid  ordinance  assessing  upon  corner  lots 
the  cost  of  improving  the  intersections  of 
streets,  placing  the  cost  of  one  fourth  the 
improvement  of  each  intersection  upon 
each  of  the  four  corner  lots  at  the  point  of 
intersection.    Wolf  v.  Keokuk,  48  Iowa,  129. 

But,  under  a  statute  authorizing  the  city 
to  assess  the  cost  of  construction  of  per- 
manent sidewalks  on  the  Jots  or  parcels  of 
land  in  front  of  which  the  same  shall  be 
constructed,  a  city  does  not  have  the  power 
to  assess  upon  corner  lots  the  cross  walks 
from  the  comer  to  the  curb.  Kaynor  t. 
Cedar  Falls,  —  Iowa,  — ,  135  N.  W.  5«. 

And  a  statute  which  provides  that  the 
cost  of  street  intersections  may  be  assessed 
against  property  fronting  or  abutting  upon 
that  portion  of  the  street  so  improved  in 
proportion  to  the  linear  front  feet  front  in  j 
or  abutting  upon  such  improvement  mean^ 
that  the  cost  of  improving  intersections 
shall  be  added  to  the  total  cost  of  the  whole 
improvement!  so  that  property  abutting  on 
the  improvement  at  any  place  will  be  made 
to  bear  its  proportion  of  the  cost  of  im- 
proving the  intersections.  Peny  t.  Albia, 
155  Iowa,  560,  136  N.  W.  680. 

And  in  Lawrence  v.  KUlam,  11  Kan.  4i)D. 
it  was  held  that  a  comer  lot  is  not  assess- 
able for  the  portion  of  the  sidewalk  from 
the  corner  to  the  curb,  nnder  a  statute  pro- 
viding that  '*for  making  and  repairing  side- 
walks the  assessment  shall  be  made  on 
all  lots  and  pieces  of  ground  abutting  on 
the  improvement  according  to  the  front  foot 
thereof/'  and  that  for  footwalks  across  the 
street,  ''the  assessment  shall  be  made  on 
all  the  real  estate  within  the  corporate  lim- 
its of  the  city." 

Under  a  city  charter  which  provides  that 
where  public  improvements  are  chargeable 
upon  the  lots  benefited,  '*aU  such  improve- 
ments on  crosis  streets  and  alleys'*  shall  be 
paid  for  out  of  the  funds  of  the   ward,  a 


YOUNGSTOWN  v.  FISIIEL. 


029 


oorner  lot  cannot  be  charged  with  the  cost 
of  improving  the  intersection  of  the  streets 
upon  which  it  abuts,  including  the  cross 
walks.    Pier  v.  Fond  du  Lac,  38  Wis.  470. 

Under  a  statute  which  prohibits  assess- 
ments for  street  improvements  upon  prop- 
erty owners  for  any  portion  of  the  street 
not  "in  front  of  such  land,  nor  beyond  the 
center  of  the  street,"  a  corner  lot,  when 
the  street  along  its  end  is  improved,  should 
be  assessed  by  the  foot-front  rule  for  the 
number  of  feet  in  its  actual  width  only,  and 
it  is  improper  to  add  one  half  the  width 
of  the  street  along  its  side  to  its  frontage, 
BO  as  to  impose  upon  it  part  of  the  cost 
of  improving  the  area  covered  by  the  in- 
tersection of  the  two  streets;  and  this  is 
true  whether  the  title  extends  to  the  side 
or  to  the  middle  of  the  street.  O'Leary  v. 
Glens  Falls,  200  N.  Y.  218,  93  N.  £.  613, 
21  Ann.  Gas.  633. 

In  Schenectady  v.  Union  College,  144  N. 
Y.  241,  26  L.RJk.  614,  39  N.  E.  67,  the  same 
question  as  that  involved  in  O'Leary  v. 
Glens  Falls,  supra,  was  before  the  court 
in  a  different  form,  and  the  court  there 
reached  the  same  conclusion.  In  this  case 
the  land  occupied  by  a  street,  in  which  the 
college  owned  the  fee,  was  assessed  as  a  lot 
for  improvements  of  another  street  at  the 
intersections,  on  the  theory  that  the  land 
of  the  college  abutted  upon  the  improve- 
ment. It  appears  in  the  opinion  that  the 
college  owned  the  corner  lots  at  the  inter- 
section (and  presumably  the  boundaries 
were  in  the  middle  of  the  street,  so  that, 
as  the  owner  of  both  lots,  the  college  owned 
the  fee  of  the  land  under  the  entire  street) ; 
hence  the  attempt  was  made  to  assess  the 
land  as  an  abutting  lot  in  addition  to  as- 
sessing the  corner  lots  for  their  actual 
frontage.  The  court  held  that  such  land 
was  not  a  lot  or  property  within  the  mean- 
ing of  the  city  charter  or  statute  authoriz- 
ing assessment  of  cost  of  street  improve- 
ments upon   abutting  property. 

A  block,  in  the  form  of  a  right  angle 
triangle,  bounded  on  all  three  sides  by  main 
streets,  and  cornering  as  to  one  of  its 
acute  angles  on  the  street  that  was  being 
improved,  that  street  forming  a  right  angle 
with  the  base  of  the  triangle,  but  not  touch- 
ing the  triangle  except  at  its  acute  angle, 
hu  no  frontage  upon  the  iniproved  street, 
and  is  not  properly  assessable  with  the 
cost  of  improvements  upon  that  street 
proper,  but  is  assessable  for  one  half  the 
length  of  the  base  of  the  triangle  as  its 
proportion  of  the  cost  of  improving  the  in- 
tersection of  the  street  along  its  Imse  with 
the  improved  street  where  the  two  streets 
cross,  and  it  is  likewise  assessable  for  front- 
age upon  the  street  forming  the  hypotenuse 
of  the  triangle  for  improvement  of  the  in- 
tersection of  that  street  with  the  improved 
etnet.  l^rtin  ▼.  Wagner,  120  €al.  623,  63 
Pac.  167.  The  statute  authorizing  the  as- 
sessments reads  as  follows:  "The  expense 
of  the  work  done  on  main  street  crossings 
shall  be  assessed  at  a  uniform  rate  per  front 
foot  of    the  quarter  blocks   and   irregular 


crossings,  and  separately  upon  the  whole  of 
each  lot  or  portion  of  a  lot  having  any 
frontage  in  the  said  blocks  fronting  on  said 
main  streets,  half  way  to  the  next  main 
street  crossing,  and  all  the  way  on  said 
blocks  to  a  boundary  line  of  the  city  where 
no  such  crossing  intervenes,  but  only  ac- 
cording to  its  frontage  in  said  quarter 
blocks  and  irregular  blocks. 

"Where  a  main  street  terminates  in  an- 
other main  street,  the  expenses  of  the  work 
done  on  one  half  of  the  width  of  the  street 
opposite  the  termination  shall  be  assessed 
upon  the  lots  in  each  of  the  two  quarter 
blocks  adjoining  and  cornering  on  the  same, 
according  to  the  frontage  of  such  lots  on 
said  main  streets,  and  the  expense  of  the 
other  half  of  the  width  of  said  street  upon 
the  lot  or  lots  fronting  on  the  latter  half 
of  the  street  at  such  termination. 

"The '  word  'street,'  as  used  in  this  act, 
shall  be  deemed  to,  and  is  hereby  declared 
to,  include  .  .  .  crossings  or  intersec- 
tions .  .  .  and  the  term  'main  street' 
means  such  actually  opened  street  or  streets 
as  bound  a  block ;  the  word  'blocks,'  whether 
regular  or  irregular,  shall  mean  such  blocks 
as  are  bounded  b^  main  streets,  or  partially 
by  a  boundary  line  of  the  city. 

"The  term  'quarter  block,'  as  used  in  this 
act  as  to  irregular  blocks,  shall  be  deemed 
to  include  all  lots  or  portions  of  lots  having 
any  frontage  on  either  intersecting  street 
half  way  from  such  intersection  to  the  next 
main  street,  or,  when  no  main  street  inter- 
venes, all  the  way  to  a  boundary  line  of  the 
city."  J.  W.  M. 
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(DiTision  No.  2.) 

ALLEN  DANIELS,  Plff.  in  Err., 

V. 

ST.    LOUIS    k   SAN   FRANCISCO   RAIL- 
ROAD  COMPANY. 

(36  Okla.  421,  128  Pac.  1089.) 

Nuisance  —  borrow  pit  —  liability  of 
assignee. 

1.  Two  horses  died  from  having  mired 
down  in  a  borrow  pit  excavated  by  the  rail- 
road company  that  built  the  road  and  from 
which  the  defendant  company  purchased  it. 
The  borrow  pit  was  more  than  50  but  with- 
in 100  feet  of  the  railroad  track,  within 

Headnotes  by  Robser,  C. 

jfote.  —  Necessity  of  notice  to  make 
owner  of  premises  liable  for  continu- 
ing nuisance  created  hy  predecessor. 

This  note  is  supplementary  to  the  note 
to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin,  27 
L.R.A.(N.S.)  164,  and  contains  only  the 
decisions    reported    since   the   time   of   the 


preparation  of  that  note. 
Generally,  as  to  connection  with  or  par- 
blocks   adjoining   and   cornering   upon    the    ticipation   in   nuisance  essential  to  render 
VI  L.1LA.(N.S.)  flfl 
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plaintiff's  field,  but  outside  of  the  railroad 
fence,  which  was  built  on  the  50-foot  line. 
It  contained  water  from  a  few  inches  to 
nearly  8  feet  in  depth.  There  was  no  proof 
that  the  defendant  company  knew  it  was 
boggy.  Held,  that  the  defendant  waa  not 
liable  for  the  death  of  the  horses. 

Same  —  conditions  of  liability. 

2.  Bafore  a  purchaser  can  be  held  liable 
for  a  nuisance  created  by  his  grantor,  he 
must  be  notified  of  its  existence  and  re- 
quested to  abate  it,  or  he  must  use  it  or 
take  some  active  step  to  eontinue  it. 

(March  19,  1912.) 

ERROR  to  the  District  Court  for  Noble 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  loss  of  plaintiff's  horses 
alleged  to  have  been  caused  by  defendant's 
negligence.     Afi^med. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  Henry  S.  Johnston,  for  plaintiff  in 
error: 

A  successor  to  title  by  virtue  of  a  deed  or 
other  grant  takes  the  rights,  privileges, 
uses,  benefits,  enjoyments,  values,  contour, 
conformation,  pleasures,  and  happiness 
along  with  tlie  burdens,  the  charges,  the  en- 
cumbrances, conditions,  aspects,  pains,  and 
penalties  and  sorrows  of  the  estate. 

Houghton  v.  Harder,  46  App.  Div.  352,  61 


IN.  T.  Supp.  574;  Sherin  v.  Brackett,  36 
Minn.  152,  30  N.  W.  551;  Ahlers  v.  Thomas, 
24  Nev.  407,  77  Am.  St.  Rep.  820,  56  Pac 
93;  2  Wigmore,  Ev.  §  1080;  Gibblehouae  ▼. 
Strong,  3  Rawle,  437. 

It  was  the  duty  of  defendant  to  build  and 
maintain  a  fence. 

Davidson  v.  Oregon  k  C.  R.  Co.  11  Or.  ISS, 
1  Pac.  705;  Atchison,  T.  &  S.  F.  R.  Co.  ▼. 
Ash,  9  Kan.  App.  889,  58  Pac.  235;  Atcbi- 
son,  T.  k  8.  F.  R.  Co.  v.  Shaft,  33  Kan.  621, 
6  Pac.  908;  Patrie  v.  Oregon  Short  Lane  B. 
Co.  6  Idaho,  448,  66  Pac.  82. 

Messrs.  W.  F.  E^vans,  R.  A.  Klein- 
sofamidt,  and  Fred  E.  Suits,  for  defendant 
in  error: 

Where  a  railroad  constructed  by  one  com- 
pany, subsequently  passes  into  the  hands  of 
another  company,  the  original  company  is 
alone  liable  for  injuries  due  to  the  construc- 
tion or  maintenance  of  the  road  which 
accrued  prior  to  the  transfer,  and  the  suc- 
ceeding company  is  alone  liable  for  the  in- 
juries resulting  from  any  new  work  of 
construction  or  repair  done  by  it  thereafter. 

33  Cyc.  366;  Hammond  v.  Port  Royal  & 
A.  R.  Co.  15  8.  C.  10;  Day  v.  New  Orleans 
P.  R.  Co.  37  La.  Ann.  131;  Way  land  v.  St. 
Louis,  K.  C.  A  N.  R.  Co.  75  Mo.  548;  Kan- 
sas P.  R.  Co.  V.  Mihlman,  17  Kan.  224 ;  Cen- 
tral Trust  Co.  V.  Wabash,  St.  K  &  P.  R.  Co. 
57  Fed.  442. 


one  responsible  therefor,  see  note  to  Adler 
V.  Pruitt,  32  L.R.A.(N.S.)  889,  and  other 
notes  therein  referred  to. 

As  to  joint  liability  of  successive  owners 
of  property  for  nuisance  maintained  there- 
on, see  note  to  Brose  v.  Twin  Falls  Land  k 
Water  Co.  46  L.R.A.(N.S.)  1187. 

As  to  necessity  of  notice  to  purchasing 
railroad  company  to  construct  culverts 
where  the  road  was  originally  constructed 
without  them,  see  note  to  Tether ington  v. 
St.  Louis,  T.  k  E.  R.  Co.  12  L.R.A.(N.S.) 
571. 

As  to  liability  of  railroad  for  creating 
nuisance,  see  note  to  Terrell  v.  Chesapeake 
k  O.  R.  Co.  32  L.R.A.(N.S.)  371. 

The  few  recent  cases  on  the  subject  under 
annotation,  including  Daniels  v.  St.  Louis 
k  S.  F.  R.  Co.,  are  in  accord  with  the  great 
weight  of  authority  among  the  earlier  cases, 
as  appears  from  the  note  in  27  L.K.A.(N.S.) 
164,  to  the  effect  that  a  purchaser  of  prop- 
erty is  not  liable  for  a  nuisance  thereon, 
created  by  his  predecessor  in  title,  unless 
he  has  liad  actual  or  constructive  notice  of 
the  existence  of  the  nuisance,  or  has  taken 
some  active  part  in  maintaining  it.  Thus, 
a  purchaser  of  an  abandoned  mine  who 
merely  maintains  it  in  the  condition  in 
which  it  came  into  his  possession  is  not 
liable  for  any  damage  resulting  from  a  flow 
of  mineral  water  therefrom  over  the  lands 
of  others,  unless  he  has  had  notice  of  the  nui- 
sance and  an  opportunity  to  abate  it  or  cor- 
rect the  evil.  Glenn  v.  Crescent  Coal  Co. 
50  L.R.A.(N.S.) 


[146  Ky.  137,  37  L.R.A.(N.S.)    197,  140   S. 
W.  43. 

And  a  purchaser  of  premises  upon  which 
there  exists  a  nuisance  consisting  of  a  cor- 
nice from  which  water  flows  onto  the  ad- 
jacent premises  after  every  rain  and  snow 
is  not  liable  for  injuries  resulting  there- 
from, unless  he  either  has  actual  notice  of 
the  existence  of  the  nuisance,  or*  by  the 
exercise  of  reasonable  care,  could  have  dis- 
covered and  abated  it.  Neuman  v.  Steuer, 
119  N.  Y.  Supp.  168.       ' 

So,  in  Beauchamp  v.  Excelsior  Brick  Co. 
148  App.  Div.  48,  127  N.  Y.  Supp.  686,  the 
court  said:  "It  is  true  that  it  has  been 
held  that,  if  one  acquires  land  on  which 
a  nuisance  exists,  he  becomes  liable  for  the 
maintenance  of  the  nuisance  after  his  pur- 
chase, but  this  rule  is  subject  to  a  necessary 
qualification  that  such  liability  does  not  at- 
tach until  the  purchaser  has  notice  of  the 
nuisance  and  has  had  a  reasonable  time  in 
which  to  abate  it."  And  it  was  held  that 
one  who  had  purchased,  five  days  before  the 
injuries  in  question,  a  day  pit,  which  con- 
stituted a  nuisance  by  reason  of  having  been 
so  excavated  as  to  deprive  the  adjacent  soil 
of  lateral  support,  was  not  liable  for  in- 
juries resulting  from  a  landslide  at  the  edge 
of  the  excavation,  carrying  down  the  plain- 
tiff's house,  as  "it  would  have  been  physical- 
ly impossible  for"  him  "to  have  abated 
whatever  nuisance  existed  on  the  .  .  . 
property  in  the  five  davs  of  his  ownership 
thereof.*"  "  A.  C-  W. 
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The  defendant  could  not  have  gone  over 
on  the  Indian  allotment,  or  plaintiff's  lease, 
without  committing  a  trespass,  for  which  it 
would  be  liable  in  damages. 

Kansas  P.  R.  Go.  v.  Mihlman,  17  Kan. 
224;  Charlebois  v.  Gogebic  k  M.  River  R. 
Co.  W  Mich.  59,  61  N.  W.  812. 

Where  the  nuisance  was  created  by  the 
defendant's  predecessor  in  title,  he  must  be 
notified  or  requested  to  remove  it  before  an 
action  for  damages  can  be  maintained 
against  him. 

Central  Trust  Ga  v.  Wabash,  St  L.  A  P. 
R.  Co.  57  Fed.  441;  Penruddock's  Case,  5 
Coke,  101a;  Philadelphia  A  R.  R.  Go.  v. 
Smith,  27  L.R.A.  131,  12  G.  G.  A.  384,  28 
U.  S.  App.  134,  64  Fed.  679;  Johnson  v. 
Lirwis,  13  Conn.  303,  33  Am.  Dec.  405;  Cen- 
tial  R.  Co.  V.  English,  73  Ga.  366;  Groff  v. 
>l  nkenbrandt,  124  111.  51,  7  Am.  St.  Rep. 
.•>42,  15  N.  E.  40;  Fenter  v.  Toledo,  St.  L.  & 
'I.  G.  R.  Co.  29  111.  App.  250;  Rouse  v.  Chi- 
cago &  E.  I.  R.  Co.  42  111.  App.  421;  London 
»«.  Mullins,  52  111.  App.  410;  Wegner  v. 
fcleyer,  95  111.  App.  68;  Buck  v.  Mcintosh, 
140  ni.  App.  9;  West  v.  Louisville,  G.  &  L. 
R.  Co.  8  Bush,  404;  Ireland  v.  Bowman,  — 
Ky.  — ,  114  S.  W.  3^;  Pillsbury  v.  Moore, 

44  Me.  154,  69  Am.  Dec.  91;  Holmes  v. 
Corthell,  80  Me.  31,  12  Atl.  730;  Staples  v. 
Dickson,  88  Me.  362,  34  Atl.  168 ;  Walter  v. 
Wicomico  County,  35  Md.  385;  McDonough 
V.  Oilman,  3  Allen,  264,  80  Am.  Dec.  72; 
Nichols  V.  Boston,  98  Mass.  39,  93  Am.  Dec. 
132;  Sloggy  v.  Dilworth,  38  Minn.  179,  8 
Am.  St.  Rep.  656,  36  N.  W.  451 ;  Woodman 
▼.  Tufts,  9  N.  H.  88;  Snow  v.  Cowles,  22  N. 
H.  296;  Eastman  ▼.  Amoskeag  Mfg.  Co.  44 
N.  H.  143,  82  Am.  Dec.  201;  Pierson  ▼. 
Glean,  14  N.  J.  L.  36,  25  Am.  Dec.  497; 
Beavers  ▼.  Trimmer,  25  N.  J.  L.  97;  Gon- 
hocton  Stone  Road  v.  Buffalo,  N.  Y.  &  E.  R. 
Co.  61  N.  Y.  573,  10  Am.  Rep.  646;  Orvis  v. 
Elmira,  G.  &  N.  R.  Go.  17  App.  Div.  187,  45 
N.  Y.  Supp.  367,  affirmed  without  opinion  in 
172  N.  Y.  656,  65  N.  E.  1120;  Hubbard  v. 
Russell,  24  Barb.  404 ;  Haggerty  v.  Thomson, 

45  Hun,  398;  Schreiber  v.  Driving  Club,  17 
Misc.  131,  39  N.  Y.  Supp.  348;  De  Laney  v. 
Georgia,  G.  A  N.  R.  Go.  58  S.  G.  357,  79  Am. 
St.  Rep.  843,  36  S.  E.  699;  Slight  v.  Gutz- 
laff,  36  Wis.  675,  17  Am.  Rep.  476« 

Ro«8er»  C,  filed  the  following  opinion: 
This  case  is  brought  here  on  petition  in 
error  and  case-made  from  the  district  court 
of  Noble  county.  At  the  close  of  the  plain- 
tifTs  testimony,  the  trial  court  directed  a 
▼erdlct  for  the  defendant.  This  suit  was 
brought  to  recover  for  the  loss  of  two  horses, 
occasioned  by  their  having  been  mired  down 
in  a  bog  in  a  borrow  pit  made  while  the 
road,  now  owned  and  operated  by  the  de- 
fendant, was  being  built.  The  proof  shows 
60  L.R.A.(N,S.) 


that  the  road,  at  the  place  where  tlie  horses 
were  mired  down,  was  built  by  the  Arkansas 
Valley  &  Western  Railroad  Company,  and 
in  building  the  road  the  contractor  went  out- 
side of  the  50-foot  right  of  way,  which  was 
usually  necessary  for  a  road,  and  used  dirt 
from  borrow  pits  80  or  90  feet  from  the  rail- 
road track,  but  within  100  feet  of  the  rail- 
road track,  and  it  was  in  one  of  these  borrow 
pits,  less  than  100  and  more  than  50  feet 
from  the  railroad  track,  that  the  horses 
were  mired  down.  After  the  right  of  way 
was  built,  the  Arkansas  Valley  &  Western 
Railroad  Company  seems  to  have  vanished; 
at  least,  as  it  appears  from  the  record,  it 
has  so  far  disappeared  that  it  is  impossible 
to  obtain  service  upon  it  or  to  ascertain  its 
whereabouts.  Before  its  disappearance,  how- 
ever, it  sold  its  road  to  the  defendant.  The 
road  was  fenced  some  time  after  it  was 
built;  but  the  record  does  not  disclose 
whether  it  was  fenced  bv  the  Arkansas  Val- 
ley  &  Western  or  the  defendant.  The  fence 
was  run  along  a  line  50  feet  from  the  rail- 
road track,  and  did  not  inclose  the  borrow 
pit  where  the  horses  were  mired  down.  The 
pit  was  left  un inclosed  by  the  right-of-way 
fence,  but  was  within  the  inclosure  of  the 
plaintiff.  Water  stood  in  it;  but  the  plain- 
tiir  did  not  know  of  its  boggy  character,  and 
there  is  nothing  in  the  record  to  show  that 
anyone  else  knew.  The  claim  of  plaintiff, 
in  effect,  is  that  the  borrow  pit,  where  the 
horses  mired,  was  a  nuisance,  and  that  the 
defendant  is  liable  for  maintaining  the  nui- 
sance, and  that  by  its  purchase  of  the  road 
from  the  Arkansas  Valley  k  Western  Rail- 
road Company  it  became  responsible  for  all 
damages  caused  by  the  building  of  the  road. 

Each  party  devotes  considerable  argument 
to  the  question  of  whether  or  not  the  bor- 
row pit  was  ever  on  the  right  of  way,  and 
whether,  if  it  was  ever  on  the  right  of  way, 
it  had  been  abandoned.  It  is  not  necessary 
to  decide  these  questions. 

It  is  assumed  or  considered  as  one  of  the 
facts  in  the  case  by  all  the  parties  that  the 
Arkansas  Valley  &  Western  Railroad  Com- 
pany built  the  road  and  sold  it  to  the  de- 
fendant. It  is  contended  by  plaintiff  that 
it  was  only  the  agent  of  the  defendant  com- 
pany for  building  purposes,  and  that  the  de- 
fendant is  liable  for  its  acts.  But  there  is 
no  proof  to  sustain  this  contention,  and  this 
court  cannot  presume  that  such  is  the  fact 
without  proof.  If  such  is  the  fact,  it  is 
capable  of  proof,  and  the  fact  that  it  is 
troublesome  and  expensive  to  get  the  proof 
does  not  relieve  plaintiff  from  the  burden  of 
producing  it.  The  mere  fact  that  some  of 
the  first  passenger  trains  that  were  run  over 
the  road  bore  the  name  of  "Frisco"  on  the 
engines  and  cars  was  not  sufficient  evidence 
to  overcome  the  allegations  and  proof  that 
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the  road  wm  built  hy  the  Arkaiuas  Valley  ft 
Western  Railroad  Company. 

The  defendant  company  purchased  the 
road  from  the  Arkansas  Valley  ft  Western 
Railroad  Company  alter  the  borrow  pit  was 
dug.  The  law  is  that  where  real  estate  is 
bought  after  a  nuisance,  such  as  the  borrow 
pit  is  claimed  to  have  been,  is  created,  the 
purchaser  cannot  be  held  liable  for  damages 
occasioned  by  the  nuisance  until  his  atten- 
tion has  been  called  to  it  and  he  has  been 
asked  to  abate  it.  The  rule  is  different 
where  the  purchaser  uses  or  repairs  the  nui- 
sance. But  in  cases  of  mere  passive  nui- 
sance the  purchaser  must  be  notified.  He 
has  a  right  to  presume  that  his  grantor  was 
in  the  lawful  use  of  his  land,  and  cannot  be 
held  liable  for  allowing  things  to  remain  as 
they  are  until  notice  is  brought  to  him. 
Johnson  ▼.  Lewis,  13  Conn.  303,  33  Am.  Dec. 
405;  Groff  ▼.  Ankenbrandt,  124  111.  51,  7  Am. 
8t.  Rep.  842,  15  N.  E.  40 ;  West  v.  Louisville, 
C.  ft  L.  R.  Co.  8  Bush,  404;  Woodman  ▼. 
Tufts,  9  N.  H.  88;  Pillsbury  ▼.  Moore,  44 
Me.  154,  69  Am.  Dec.  91 ;  Nichols  r.  Boston, 
98  Mass.  39,  93  Am.  Dec.  132;  Grigsby  v. 
Clear  Lake  Water-works  Co.  40  Cal.  396. 

In  the  case  of  Wenzlick  v.  McCotter,  87 
N.  T.  122,  41  Am.  Rep.  368,  the  defendant's 
grantor  built  two  houses  with  a  leader  be- 
tween the  two,  conducting  the  water  from 
the  roof  of  the  veranda,  extending  along  the 
front  of  both.  Defendant  purchased  one  of 
the  houses,  and  altered  the  roof  so  that  no 
water  ran  from  it  through  the  leader.  Wa- 
ter from  the  other  house  ran  through  the 
leader  as  it  extended  out  practicaliy,  if  not 
entirely,  across  defendant's  line,  and  flowed 
onto  the  sidewalk,  where  it  froze.  It  was 
^Id  that  the  defendant  was  not  liable  for 
merely  suffering  the  pipe  to  remain,  doing 
nothing  to  it  and  in  no  way  using  it.  Mr. 
Danforth,  Justice,  said :  "Nor  can  the  plain- 
tiff's case  be  made  upon  the  ground  that  the 
defendant  caused  the  obstruction.  As  he 
neither  erected  the  pipe  nor  used  it»  at  no 
time  intermeddling  with  it  in  any  way,  or 
being  benefited  by  it,  the  most  that  can  be 
said  is  that  he  did  not  tear  it  up  or  remove 
it.  If  it  is  a  nuisance,  it  was  placed  there 
before  he  acquired  title  to  his  house,  and  his 
position  is  not  unlike  that  of  the  owner  of 
land  upon  which  a  third  party  should  wrong- 
fully enter  and  erect  a  nuisance.  In  such  a 
case  the  owner  would  not  be  liable  either  for 
the  erection  of  the  nuisance  or  its  continu- 
ance, until  he  was  requested  to  abate  it.  If 
he  used  or  repaired  it»  the  caae  would  be 
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different,  for  thus  he  would  become  an  ae- 
tive  participant  in  the  wrong.  It  is  some- 
times said  to  be  enough  to  charge  a  defend- 
ant that,  having  acquired  the  title  to  land 
after  the  nuisance  was  erected,  he  has  con- 
tinued it.  .  .  .  But  this  must  be  taken 
to  mean  more  than  an  omission  to  abate  or 
remove  it,  something  amounting  to  actual 
use.  As,  if  the  defendant  simply  suffer  a 
dam  erected  upon  his  land  by  a  former  own- 
er to  ronain,  without  being  used  by  him,  it 
is  no  continuance  of  the  nuisance,  unless  he 
be  first  requested  to  remove  it.  Pierson  t. 
Glean,  14  N.  J.  L.  36,  25  Am.  Dec.  497; 
Morris  Canal  ft  Bkg.  Go.  v.  Ryerson,  27  N. 
J.  L.  457,  469."  See  Wasmer  v.  Delaware. 
L.  ft  W.  R.  Co.  80  N.  T.  212,  36  Am.  Rep. 
608,  in  which  case,  although  there  was  a 
judgment  against  the  company,  the  principle 
was  announced  that  to  make  a  lessee  of  a 
road  liable  for  a  nuisance  it  must  knowingly 
maintain  it. 

In  Peoria  ft  P.  U.  R.  Go.  v.  Barton,  38 
111.  App.  469,  it  was  held  that  a  company 
purchasing  a  railroad  after  the  building  of 
a  bridge  thereon  was  not  liable  in  damages 
to  the  landowner,  caused  by  the  defective 
manner  in  which  the  bridge  was  built,  with- 
out previous  notice  to  the  company  of  its  de- 
fective character,  or  the  request  to  make 
changes  in  it.  See  also  Central  Trust  Co.  v. 
Wabash,  St  L.  ft  P.  R.  Co.  (C.  C.)  57  Fed. 
441. 

In  this  ease  the  defendant  company  ha<i 
not  used  the  borrow  pit,  and,  so  far  as  the 
proof  shows,  had  no  notice  of  its  danger- 
ous character,  or  that  it  constituted  a  nui- 
sance. A  borrow  pit»  in  which  water  stsuids 
to  a  depth  of  2  or  3  feet,  as  the  proof  shows 
it  did  in  this  one,  is  not  a  nuisance  per  ae, 
and  was  not  notice  to  the  company,  or  to 
anyone  else,  that  it  was  of  a  dangerous 
character.  The  defendant,  being  the  pur- 
chaser from  the  company  which  made  the  ex- 
cavation, and  having  no  notice,  as  appears 
from  the  pfroof ,  of  its  dangerous  character,  is 
not  responsible  for  damages  caused  by  its 
existence,  even  thou|^  it  is  on  its  right  of 
way.  And  it  is  not  necessary  to  determine 
whether  it  is  on  the  right  of  way  or  not. 

It  follows,  therefore,  that  the  judgment  of 
the  lower  court  should  bs  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


Petition  lor  laheaxing  dukM^ 
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WEST  VIRGINIA  SUPRBBfB  COURT 
OF  APPJBAIiS. 

STATE  OF  WEST  VIRGINIA 

V. 

MELVIN  HARRIS,  Plflf.  in  Err. 

(60  W.  Va.  244,  71  S.  B.  609.) 

Juror    —    relationship    to    prosecuting 
witness  —  effect. 

Ihe  general  rule  inhibiting  allowance  of 
a  new  trial  for  matter  constituting  a  prin- 
cipal cause  of  challenge  to  a  juror,  existing 
before  the  juror  was  selected  and  sworn, 
unknown  to  the  complaining  party  until 
after  the  verdict,  not  disclosed  on  a 
thorough  voir  dire  examination,  and  un- 
discoverable  hj  the  exerci:>e  of  ordinary  dili- 
gence, unless  it  appears  from  the  whole 
case  that  the  complainant  suffered  injustice 
by  reason  of  the  disqualification,  applies 
in  criminal  cases,  and  to  disqualification  by 
reason  of  relationship  to  the  prosecuting 
wLtneflfl. 

(Poffenharger,  J.,  dissents.), 

(April  26,  1911.) 

Headnote  by  Poffknbabgbb,  J. 


ERROR  to  the  Circuit  Court  for  Mar- 
shall (  oiinty  to  review  a  judgment  con- 
victing defendant  of  unlawfully  shooting 
another  with  intent  to  maim,  disfigure,  dis- 
able, and  kill.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  T.  Miller  and  D.  B. 
Elvans,  for  plaintiff  in  error: 

Defendant  was  entitled  to  a  trial  by  a 
common-law  jury;  and  by  the  common  law 
relatives  of  the  interested  parties,  even  to 
the  ninth  degree,  are  disqualified  and  ex- 
cluded from  the  jury,  whether  the  relation- 
ship be  by  consanguinity  or  affinity. 

Smith  V.  State,  2  6a.  App.  674,  59  S. 
E.  311;  Hubbard  v.  State,  6  Ga.  App.  699, 

63  S.  E.  688;  Pearcy  v.  Michigan  Mut. 
L.  Ins.  Co.  Ill  Ind.  69,  60  Am.  Rep.  673, 
12  N.  E.  98;  Bank  of  the  University  y. 
Tuck,  107  Ga.  211,  33  S.  E.  70;  Moore  v. 
Farmers'  Mut.  Ins.  Asso.  107  Ga.  199,  33 
S.  E.  66 ;  Ledf ord  v.  State,  76  Ga.  866 ;  Mc- 
Elhannon  v.  State,  99  Ga.  672,  26  S.  E. 
601;  Lyens  v.  State,  133  Ga.  687,  66  S.  E. 
792;  Lamphier  v.  State,  70  Ind.  322;  Brown 
V.  State,  28  Ga.  439 ;  Hudspeth  v.  Herston, 

64  Ind.  133;  Jewell  v.  Jewell,  84  Me.  304, 
18  L.R.A.  473,  24  Atl.  868;  Powers  v.  State, 


.Vote.  —  VnJcnotan  diaqualification  of 
ixtror  existing  at  time  of  his  selection 
as  ffround  for  new  trial, 

L  Introductory. 

a.  Scope,   933. 

b.  The  early  cases,  934. 

e.  General  view  of  the  subject. 

1.  General  remarks,   936. 

2.  As   to    distinction    between 

civil    and    criminal    and 
capital  cases,  936. 
t.  Brief  statement  of  the  gen- 
eral  positions   of   certain 
jurisdictions,  938. 
11.  The  matter  of  discretion,  930. 

III.  The  doctrine  of  prejudice. 

a.  In  general,  941. 

b.  Particular  jurisdictions,  944. 

IV.  Constitutions  and  statutes,  946. 
V.  The  question  of  due  diligence. 

a.  In  general,  949. 

b.  Examination  of  juror  before  his 

'    selection. 

1.  In  general,  961. 

2.  Failure    to    examine   juror 

on  the  objection,    962. 
8.  Insufficient  examination  on 

the  objection,  966. 
4.  False  or  erroneous  answers 
by  juror. 

(a)  In  general,  968. 

(b)  As  to  bias,  968. 

(e)  As   to   various   other 

objections,  960. 
^(d)  False      answers      by 
juror    as    "miscon- 
duct" of  the  jury, 
964.  i 
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VI.  Nature  of  disqualification. 

a.  In  general,  965. 

b.  Bias,   966. 
e.  Interest. 

1.  In  general,  967. 

2.  Juror  betting  on  the'reault, 

967. 

d.  Relationship. 

1.  In  general,  968. 

2.  Relationship     to     defeated 

partv,  969. 

8.  Juror's  ignorance  of  the  re- 
lationship,  969. 

4.  Other  matters,   969. 

e.  Member  of  grand  jury  indicting 

defendant,  970. 
1  Member  of  jury  on  former  trial, 
971. 

S.  Identity  of  juror,  972. 
.  Age,  973. 
i.  Alienage. 

1.  In  general,  973. 

2.  Particular        jurisdictions. 

974. 

f.  Property  qualification,  976. 
k.  Residence,   976. 

L  Juror  not  an  elector,  976. 

m.  Criminality  of  juror,  976. 

n.  Ignorance     of     language — ^illit- 
eracy, 977. 

o.  Deafness    or    bad    eyesight    of 
juror,  977. 

p.  Miscellaneous  objections,  977. 
VII.  Miscellaneous,  978. 

/.  Introductory, 

a.  Scope, 

This    note    discusses    application    for    ft 
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27  Tex.  App.  700,  11  S.  W.  646;  Page  v. 
State,  22  Tex.  App.  551,  3  S.  W.  745;  29 
Cyc.  766. 

It  is  contrary  to  public  policy  to  allow  a 
juror,  after  participating  in  the  making 
of  a  verdict,  to  assert  ignorance  of  any  fact 
which  rendered  him  incompetent  to  serve. 

Smith  V.  State,  2  Ga.  App.  674,  69  S.  £. 
311;  Bank  of  the  University  ▼.  Tuck,  107 
Ga.  211,  33  S.  E.  70;  Ledford  v.  State,  75 
Ga.  856;  Moore  ▼.  Farmers'  Mut.  Ins.  Asso. 
107  Ga.  199,  33  S.  E.  65;  McElhannon  v. 
State,  99  Ga.  672,  26  S.  E.  501;  Lyens  v. 
State,  133  Ga.  687,  66  S.  E.  792;  Pearcy 
v.  Michigan  Mut.  L.  Ins.  Co.  Ill  Ind.  59, 
60  Am.  Rep.  673,  12  N.  E.  98;  Powers  ▼. 
State,  27  Tex.  App.  700,  11  S.  W.  646; 
Johnson  v.  Tyler,  1  Ind.  App.  387,  27  N. 
E.  643;  Lamphier  v.  State,  70  Ind.  322; 
Hudspeth  v.  Herston,  64  Ind.  133;   Brown 


y.  State,  28  Ga.  439;  Page  v.  State,  22  To. 
App.  551,  3  S.  W.  745;  State  v.  Mor^n, 
23  Utah,  212,  64  Pac  356,  12  Am.  Crim. 
Rep.  678;  Heasley  v.  Nichols,  38  Wash. 
485,  80  Pac.  769;  Jewell  v.  Jewell,  84  Me. 
304,  18  L.RJL  473,  24  Atl.  858;  Teg&rden 
V.  Phillips,  —  Ind.  App.  — ,  39  N.  E.  212; 
Dilworth  v.  Com.  12  Gratt.  689,  65  Ahl 
Dec.  264;  Vennum  v.  Harwood,  6  111.  659; 
17  Am.  k  Eng.  Enc.  Law,  2d  ed.  1168; 
Sowell  V.  Bank  of  Brewton,  119  Ala.  92,  24 
So.  586 ;  Oliver  v.  Herron,  106  Ala.  639, 17 
So.  387;  Quinebaug  Bank  v.  Leavens,  20 
Conn.  87,  50  Am.  Dec.  272;  State  v.  Cart- 
right,  20  W.  Va.  43. 

Mr.  William  G.  Conley,  Attorn^  Gen< 
eral,  for  the  State: 

The  verdict  of  a  jury  will  not  be  set 
aside  because  of  the  disqualification  of  a 
juror,    unless    it    is    shown    that   injustice 


new  trial  based  upon  a  disqualification  of 
a  juror  existing  when  he  was  selected, 
but  not  discovered  by  the  moving  party  or 
his  counsel  until  after  verdict.  It  is  not 
intended  in  general  to  include  cases  where 
the  discovery  was  made  and  moved  upon 
during  the  trial,  though  some  of  such  cases 
are  cited.  For  the  effect  of  discharge  of 
jury  upon  the  discovery  of  prejudice,  dis* 
qualification,  or  misconduct  of  one  or  more 
of  their  number,  to  sustain  a  plea  of  former 
jeopardy,  see  note  to  State  v.  Hansford,  14 
L.R.A.(N.S.)  548.  For  the  effect  of  consent 
of  defendant  in  criminal  case  to  proceeding 
with  less  than  twelve  jurors,  see  notes  to 
State  V.  Bates,  43  L.R.A.  59,  and  State 
V.  Rogers,  46  L.R.A.(N.S.)  38.  For  right 
in  criminal  case  to  substitute  another  juror 
and  proceed  with  the  trial,  when  a  juror 
becomes  disabled  or  incompetent,  see  note 
to  Dennis  v.  State,  25  L.R.A.(N.S.)    36. 

This  subject  necessarily  excludes  the 
numerous  cases  turning  upon  the  fact  that 
the  moving  party  or  his  counsel  had  knowl- 
edge of  the  objection  before  verdict  or  be- 
fore the  trial,  or  that  their  ignorance  was 
not    properly    asserted. 

Delects  or  irregularities  as  to  summon- 
ing and  drawing  jurors  or  a  juror,  etc.,  and 
as  to  the  panel,  etc.,  are  not  included.  Cases 
of  jurors  in  condemnation  proceedings  are 
not  in  general  included,  though  one  or  two 
of  such  cases  are  cited. 

The  question  of  practice  as  to  whether 
motions  for  a  new  trial  should  be  made  be- 
fore or  after  judgment  is  not  included,  nor 
the  question  how  the  disqualification  is 
to  be  proved. 

For  mistake  as  to  name  of  juror  in  crim- 
inal case  as  ground  for  arrest  of  judgment, 
new  trial,  or  reversal,  see  note  to  Com.  v. 
Potts,  47  L.R.A.(N.S.)714. 

For  waiver  of  property  qualification  of 

i'uror,    see    note    to    People    ▼.    Cosmo,    39 
..R.A.(N.S.)  967. 

Bribery  or  corruption  of  a  juror,  whether 
occurring  before  or  after  his  selection,  is 
properly  "misconduct  of  the  jury,"  that  is 
to  say,  the  wrong  is  done  after  the  person 
50  L.R.A.(N.S.) 


becomes  a  juror,  in  the  corrupt  voting  and 
influence  .of  the  juror  upon  the  verdict 
Positive  corruption  is  therefore  without  the 
scope  of  the  note,— of  course,  in  such  caaes 
the  courts  would  give  relief.  It  will  be  seen 
infra,  V.  b  (4)  (d),.that  in  some  jurisdic 
tions  false  answers  by  a  juror  on  bis 
voir  dire  have  been  considered  as  "mi^'on- 
duct  of  the  jury." 

h.  The  early  cases. 

It  is  usual  to  see  in  the  old  books  the 
statement  that  a  juror  must  be  challenged 
before  he  is  sworn,  and  not  afterward, 
but  the  early  cases  are  somewhat  contra- 
dictory. 

It  was  held  in  Wharton's  Case,  Yeb.  24 
(murder),  that  the  Crown  might  not  ehal* 
lenge  after  the  juror  was  sworn,  because  he 
was  "within  the  distress"  of  the  defendant's 
master. 

And  in  Tyndal's  Case,  Gro.  Car.  291 
(felony),  where  the  prisoner  challenged  the 
foreman  of  the  jury,  who  was  sworn  and 
marked  sworn  by  the  clerk  before  the  eha^ 
lenge  was  heard  by  the  court,  the  court  de- 
clined to  alter  the  matter  without  the 
assent  of  the  attorney  general,  who  was 
present,  and  so  the  challenge  was  disallowed. 

If  this  seems  a  curious  example  of  old 
judicial  injustice,  it  finds  a  parallel  in  the 
recent  Canadian  cases  of  Pitfield  ▼.  Kimball, 
25  N.  B.  193,  and  Rex  v.  Pilgar,  27  Ont 
L.  Rep.  337    (see  infra,  V.  a). 

So,  it  was  held  (Aylett  v.  Stellam,  Style, 
100)  to  be  no  cause  for  a  new  trial  after 
verdict  that  jurors  were  of  kin  to  the  soe- 
cessful  party;  or  that  one  of  them  h^d  t 
pending  suit  with  the  defeated  plaintiff 
( V.  Loveday,  Style,  129). 

On  the  other  hand,  a  new  trial  was  grants 
ed  in  Dent  ▼.  Hertford,  2  Salk.  645,  because 
the  foreman  of  the  jury  declared  the  plain- 
tiff should  never  have  a  verdict  whatever 
witnesses  he  produccMl.  This,  however,  may 
have  been  on  the  ground  of  misconduct,  for 
it  does  not  appear  whether  such  declaration 
was  made  l>efore  or  after  the  jury  «a* 
sworn. 
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has  resulted  therefrom.     No  injustice  was 
tihown  by  the  defendant. 

State  ▼.  Cartright,  20  W.  Va.  32; 
Flesher  v.  Hale,  22  W.  Va.  44;  Traviss  v. 
Com.  106  Pa.  597,  6  Am.  Crim.  Rep.  256; 
State  y.  Congdon,  14  R.  I.  458;  Hamilton 
V.  SUte,  101  Tenn.  417,  47  S.  W.  695; 
I.eeper  v.  State,  29  Tex.  App.  63,  14  S. 
\V.  398;  Williamson  y.  State,  36  Tex. 
Crim.  Rep.  225,  36  8.  W.  444;  Com.  y. 
Jones,  1  Leigh,  598;  Heath  v.  Com.  1  Rob. 
(Va.)  735;  Bristow  y.  Com.  15  Gratt.  634; 
State  y.  McDonald,  9  W.  Va.  456; 
Sweeney  y.  Baker,  13  W.  Va.  168,  31  Am. 
Rep.  757;  State  y.  Williams,  14  W.  Va. 
851;  State  y.  Greer,  22  W.  Va.  800;  State 
y.  Howes,  26  W.  Va.  110;  State  y.  Har- 
rison, 30  W.  Va.  729,  18  L.R.A.  224,  15  S. 
£.  982,  9  Am.  Crim.  Rep.  626;  Wagoner  y. 
Laeger,  49  W.  Va,  61,  38  S.  £.  528;  Ohio 


River  R.  Co.  y.  Blake,  38  W.  Va.  718,  18 
S.  £.  957. 
Mr.  J.  O.  Henson  also  lor  the  State. 

Poffenbarger,  J.»  delivered  the  opinion 
of  the  court: 

Melvin  Harris,  convicted  of  unlawful 
shooting,  complains  of  the  verdict  princi- 
pally on  the  ground  of  the  disqualification 
of  one  of  the  jurors  by  reason  of  his  re- 
lationship to  the  wife  of  the  prosecuting 
witness.  The  juror  was  examined  as  to 
his  qualification  and  denied  relationship, 
but  it  was  ascertained,  after  verdict  and 
before  judgment,  that  it  existed.  Numer- 
ous affidavits  were  taken  in  support  of  the 
motion  for  a  new  trial,  tending  strong- 
ly to  prove  that  he  was  not  ignorant  of  the 
disqualifying  fact.  His  affidavit,  still  pro- 
testing his  ignorance  thereof,  was  filed  in 


And  in  Parker  v.  Thoroton,  1  Strange, 
G40,  a  juror  on  the  panel  was  challenged 
and  afterward  sworn  by  a  wrong  name, 
and  though  no  fault  was  found  with  the 
verdict,  yet  the  court  granted  a  new  trial. 

And  in  several  cases  of  impersonation  of 
a  juror,  intentional  or  not  (excluding  cases 
of  mere  mistakes  or  clerical  errors  in 
names ) ,  a  new  trial  was  granted.  Norman 
V.  Heuumont,  Barnes,  Notes,  453,  Willes, 
\\o\).  4S4;  Rus8 j1  V.  Ball,  Barnes,  Notes,  455; 
I^w'mv  V.  Hobson,  6  Taunt.  460,  2  Marsh. 
].')4;  Rex  v.  Tremearne,  5  Barn,  ft  C.  254, 
7  DgwI.  k  R.  684,  4  L.  J.  K.  B.  157,  29 
Ivi'viHcd  Rep.  234.  But  the  contrary  was 
lield  in  Hill  v.  Yates,  12  East,  229,  and 
this  was  followed  in  Wells  v.  Cooper,  30 
L.  T.  N.  S.  721;  Torbock  v.  Lainy,  5  Jur. 
rnS;  Reg.  V.  Mellor,  4  Jur.  N.  S.  214,  Dears. 
&  B.  C.  C.  468,  27  L.  J.  Mag.  Cas.  N.  S. 
121,  6  Week.  Rep.  322,  7  Cox,  C.  C.  454. 

In  Rex  v.  Sutton,  8  Barn. 'ft  C.  417,  it  was 
held  that  alienage  of  a  juror  discovered 
after  verdict  is  no  cause  for  new  trial.  The 
court  distinguished  Rex  v.  Tremearne,  5 
Barn,  ft  C.  254,  7  Dowl.  ft  R.  684,  4 
L.  J.  K.  B.  157,  29  Revised  Rep.  234, 
infra  VI.  g,  as  there  was  no  opportu- 
nity for  challenge,  as  the  juror  was  not  on 
the  panel.  The  court  said:  "In  Co.  Litt. 
156  b,  it  is  stated  that  aliens  born  may  be 
challenged  propter  defectum  patrict.  Now, 
I  am  not  aware  that  a  new  trial  has  ever 
i>eon  granted  on  the  ground  that  a  juror 
was  liable  to  be  challenged,  if  the  party  had 
an  opportunity  of  making  his  challenge. 
In  the  case  cited,  no  such  opportunity  had 
been  afforded."  It  is  stated  in  the  report 
in  the  English  Reprint  that  the  Sutton  Case 
is  the  same  case  as  Rex  v.  Despard,  2  Mann. 
ft  R.  406,  6  L.  J.  Mag.  Cas.  102. 

Comincj  down  to  a  comparatively  recent 
period,  it  is  probably  correct  to  say  that 
ordinarily  the  English  courts  would  not  in 
their  discretion  order  a  new  trial  for  a 
dinqualification  of  a  juror.  Thus,  it  was 
denied  where  the  disqualification  was  alien- 
n«re  (Rex  v.  Sutton,  8  Barn.  &  C.  417,  6  L.  J. 
60  L.R.A.(N.».r 


Mag.  Cas.  102) ;  lack  of  property  (Re  Chelsea 
Waterworks  Co.  10  Exch.  731,  3  C.  L.  R. 
329,  24  L.  J.  Exch.  N.  S.  79,  1  Jur.  N.  S.  143, 
3  Week.  Rep.  174) ;  office  as  town  councilor 
(Peermain  v.  Mackay,  9  Jur.  491).  The 
same  was  done  in  a  case  of  relationship  and 
an  expressed  opinion  by  the  juror  (Onions  v. 
Naish,  7  Price,  203);  and  also,  as  no  in- 
justice had  been  done,  where  the  juror  was 
a  shareholder  of  a  party  (Williams  v.  Great 
Western  R.  Co.  3  Hurlst.  ft  N.  869,  28  L. 
J.  Exch.  N.  S.  2,  7  Week.  Rep.  97). 

But  in  Bailey  v.  Macauley,  13  Q.  B.  815, 
19  L.  J.  Q.  B.  N.  S.  73,  14  Jur.  80,  a  new 
trial  was  granted  the  plaintiff  because  a 
juror  was  a  co-comitteeman  with  the  de- 
fendant on  a  committee  of  a  proposed  rail- 
way, the  suit  being  on  account  of  work  or 
goods  for  the  proposed  railway. 

o.  Oetieral  view  of  the  subject. 
1.  Oeneral  remarks. 

At  common  law  challenges  to  the  polls 
were  (1)  propter  respectum,  as  that  the 
juror  was  a  peer;  (2)  propter  defectum ^  as 
the  lack  of  some  qualification  required 
by  law,  such  as  residence,  age,  property, 
etc.;  (3)  propter  affectum,  on  account  of 
bias,  and  (4)  propter  delictum,  on  account 
of   criminality. 

Speaking  generally,  challenges  to  the 
polls  divide  into  two  classes,  propter  de- 
fectum, which  is  the  lack  of  some  special 
legal  requirement,  and  propter  affectum, 
which  is  bias. 

In  studying  the  question  whether  a  new 
trial  will  be  granted  for  an  objection  to  a 
juror  made  after  verdict,  there  are  to  be 
considered  with  reference  to  the  particu- 
lar jurisdiction  (1)  the  general  policy  of 
the  jurisdiction  on  the  subject,  and  the 
local  statutes;  (2)  how  far  the  matter  is 
discretionary  with  the  trial  court,  and 
whether  that  discretion  is  reviewable;  (3) 
whether  prejudice  must  be  shown,  and  what 
is  considered  to  be  prejudice,  and  (4)  the 
question  of  due  diligence. 
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resistance  of  the  motion.  Rulings  of  the 
court  on  certain  instructions  are  also  com- 
plained of. 

The  general  rule  applicable  to  motions 
for  new  trials  based  upon  disqualitication 
of  jurors  is  stated  by  Judge  Snyder  in 
Flescher  ▼.  Hale,  22  W.  Va.  44,  as  follows: 
"The  verdict  .  .  .  will  not  be  set  aside 
for  objections  to  jurors  on  grounds  which 
existed  before  they  were  sworn,  unless  it  is 
made  to  appear  that»  by  reason  of  the 
existence  of  such  grounds,  the  party .  ob- 
jecting has  suffered  wrong  or  injustice." 
This  has  been  applied  in  cases  in  which 
jurors  would  have  been  excluded  because 
of  their  having  made  up  and  expressed 
opinions  as  to  the  guilt  or  innocence  of 
prisoners,  had  they  admitted  tne  fact  on 
their  voir  dire  examinations.  State  v.  Mc- 
Donald, 9  W.  Va.  456;  Sweeney  v.  Baker, 
13  W.  Va.  158,  31  Am.  Rep.  757;  State  v. 
Greer,  22  W.  Va.  800;  SUte  v.  Howes,  26 
W.  Va.  110;  State  v.  Harrison,  36  W.  Va. 
729,  18   L.R.A.  224,   15   S.  E.  982,  9  Am. 


Crim.  Rep.  C26.  It  was  also  applied  in  one 
case  in  wliich  a  juror  was  disqualified  by 
relationship,  a  fact  not  known  to  the 
prisoner  before  the  trial,  denied  by  the 
juror  on  his  examination,  and  afterwards 
discovered.  State  v.  Williams,  14  \V.  Vl 
851.  A  like  application  of  the  general  rule 
has  been  made  by  some  courts  of  otbei 
states.  State  v.  Congdon,  14  R.  L  4o3; 
Traviss  v.  Com.  106  Pa.  697,-  5  Am.  Crim. 
Rep.  256. 

Kelationskip  is  a  common-law  disqualifi- 
cation, and  the  principle  upon  which  it 
stands  is  very  similar  to  that  under  which 
persons  interested  on  one  side  or  the  other 
of  a  controversy  are  excluded.  Its  natural 
tendency  and  effect  ia  to  create  bias  and 
partiality  in  favor  of  the  related  partj, 
and  it  is  a  maxim  of  the  law  that  triers  of 
questions  of  fact  must  be  impartial  and  un- 
biased. For  this  reason,  relatives  to  parties 
to  trials  are  not  permitted  to  act  as  jurors. 
On  the  same  principle,  the  Constitutions 
and  statutes  of  some  states  prohibit  them 


It  would  seem  that  the  positions  of  the 
American  courts  range  from  absolute  de- 
nial of  a  new  trial,  through  discretion  irre- 
viewable  to  the  review  of  abused  discre- 
tion, and  even  to  a  more  liberal  policy. 
The  doctrine  of  prejudice,  which  is  found 
in  many  of  the  cases,  has  taken  a  distinct 
form  in  some  jurisdictions.  The  matter  of 
due  diligence,  which  is  always  of  great  im- 
portance, is  somewhat  variable  in  different 
jurisdictions. 

The  reader  will  understand  that  it  is  not 
here  attempted,  as  to  one  seeking  the  law 
in  a  particular  jurisdiction,  to  do  more 
than  introduce  him  generally  to  the  subject. 
The  general  policy  ol  such  jurisdiction  as  to 
new  trials,  its  general  law  as  to  the  dis- 
cretionary power  of  trial  courts,  its  rules 
as  to  whether  such  discretion,  if  abused, 
can  be  reviewed,  and  above  all  its  statutes, 
varying  from  time  to  time,  if  not  from  year 
to  year,  are  matters  which  require  special 
research  in  each  jurisdiction. 

Infra,  under  V.  a,  will  be  found  a  more 
extended  reference  to  the  obscurity  exist- 
ing in  many  of  the  cases  because  the  court 
does  not  state  whether  it  is  giving  the  rea- 
son for  its  decision,  or  the  reason  for  the 
rule  which  governs  the  decision. 

While  but  comparatively  few  cases  in 
terms  lay  down  general  rules  distinguishing 
between  objections  propter  affectum  nnd 
propter  defectum,  it  is  probable  that  the 
general  theory  of  most  of  the  modem  Ameri- 
can courts  is  fairly  stated  in  State  v.  Brock- 
haus,  72  Conn.  109,  43  Atl.  850,  where  the 
court  said:  ''As  to  the  qualifications  of 
jurors,  there  are  some  which  may  be  called 
inherent.  They  are  those  necessary  to  im- 
partial and  honest  action.  A  disqualifica- 
tion of  this  kind  Is  ordinarily  fatal,  unless 
it  is  known  to  exist  at  the  time  of  trial, 
and  is  then  waived.  The  want  of  other 
qualifications  directed  bv  custom  or  statute 
SO  L.R.A.(N.S.) 


for  general  reasons  of  policy,  and  which 
cannot  substantially  affect  the  capacity  or 
impartiality  of  a  juror,  does  not  constitute 
a  defect,  unless  discovered  and  taken  ad- 
vantage of  before  verdict.  This  secmingiy 
underlies  the  distinction  drawn  at  cumman 
law  between  challenges  propter  affectum 
and  delictum,  and  challenges  propter  dt- 
fectum.  It  furnishes  the  test  whether  the 
irregularity  is  one  absolutely  healed  by 
verdict,  or  is  one  giving  sufficient  grouod 
for  new  trial  unless  known  to  and  waived 
by  the  party  complaining.  Ownership  of 
certain  property,  and  limitations  of  age,  so 
long  as  the  juror  has  legal  capacity,  an- 
plainly  qualifications  that  have  little,  if  anv' 
relation  to  the  ability  of  a  juror,  and  none 
to  his  honesty  or  impartiality."  And  the 
court  further  stated :  *'A  new  trial  will  not 
be  granted  for  technical  and  harmless  error. 
.  .  .  The  law  regulating  new  trial  is  the 
same  in  civil  and  criminal  cases.  . 
A  disqualification  of  juror  which  goes  to  his 
honesty  or  impartiality  may  be  the  cause  of 
actual  injustice,  and  is  ordinarily  ground 
for  a  new  trial,  unless  it  was  known  to  the 
petitioner  and  waived  by  him  during  trial 
.  .  .  A  statutory  qualification  which  i» 
strictly  technical  is  healed  by  verdict^  un- 
less the  statute  unmistakably  provides  tht 
contrary." 

9,  As  to  distinctiim  befteeen  ekvH  and 
tfritntnal  and  capital  eases. 

While  the  great  weight  of  modem  au- 
thority is  that  there  is  no  distinctioo  be- 
tween capital  cases  and  others,  or  between 
civil  and  criminal  cases,  some  of  the  earlier 
cases  attempt  to  distinguish  in  the  matter 
between  civu  and  criminal  cases,  or  at  lea5t 
between  capital  cases  and  others,  mi  fttrortm 
vitcr.  It  was  urged  that  there  could  h* 
no  waiver  of  a  defective  jury,  that  the  ron 
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from  sitting  u  judges  to  ascertain  and 
apply  the  law  to  the  facts,  a  matter  as  to 
which  errors  are  correctable  by  appeal.  It 
is  a  personal  disqualification,  based  upon 
the  most  harmful  and  insidious  element  con- 
ceivable. "Blood  is  thicker  than  tvater;" 
and  it  is  utterly  impossible  for  any  per- 
son to  determine  how  far  the  judgment  or 
action  of  a  person  affected  by  it  may  be 
swayed  or  controlled.  It  operates  upon 
the  mind  and  heart  of  the  individual  secret- 
ly and  silently.  Its  operation  is  not  dis- 
closed by  any  outward  manifestation  other 
than  the  result  It  is  utterly  impossible 
to  look  into  a  man's  mind  and  see  its 
operation.  Its  effect  is  not  general,  like 
many  other  disqualifications.  It  is  pure- 
ly personal,  operating  between  the  related 
parties  and  to  the  prejudice  of  all  others. 
In  this  respect  it  is  wholly  unlike  many 
other  disqualifications,  relating  to  the 
character  and  standing  of  the  juror,  such 
as  age,  lack  of  citizenship,  residence,  or 
property  qualifications.    A  man  disqualified 


in  any  of  these  particulars  may  neverthe- 
less be  intellectually  and  morally  as  suit- 
able and  desirable  as  any  other  man  not  so 
affected.  But  one  who  has  an  interest  in 
the  subject-matter  of  the  litigation  or  is 
related  to  one  of  the  parties  is  palpably 
and  wholly  unfit  for  service  as  a  juror. 
His  disqualification  is  particular,  not  gen- 
eral, and  extends  into  the  litigation  itself. 
For  these  reasons,  it  seems  to  me  it  ought 
to  be  excepted  from  the  general  rule,  and 
in  some  states  it  is  sufficient  to  set  aside  a 
verdict,  if  unknown  to  a  prisoner  who  has 
not  waived  it  by  lack  of  diligence.  Smith 
v.  State,  2  Ga.  App.  574,  59  S.  E.  311; 
State  V.  Williams,  9  Houst.  (Del.)  508,  18 
Atl.  949;  Hudspeth  v.  Herston,  64  Ind. 
133;  Pearcy  v.  Michigan  Mut.  L.  Ins.  Co. 
Ill  Ind.  59,  60  Am.  Rep.  673,  12  N.  K 
98;  Linton  Coal  &  Min.  Co.  v.  Persons, 
11  Ind.  App.  264,  39  N.  £.  214;  Gardner 
V.  Arnett,  21  Ky.  L.  Rep.  1,  50  S.  W.  840; 
Tarpey  v.  Madsen,  26  Utah,  294,  73  Pac. 
411;  Bailey  v.  Macaulay,  13  Q.  B.  815,  19 


stitutional  right  of  trial  by  an  impartial 
jury  was  infringed  wliere  a  juror  was  dis- 
qua'lified,  or  that  generally  in  criminal 
cases  the  state  must  provide  valid  jurors, 
or  that  the  prisoner  had  a  right  to  pre- 
sume that  the  jurors  tendered  were  quali- 

fiedr 

Thus,  in  some  early  murder  cases  it  was 
held  that  a  verdict  with  an  alien  upon  the 
jury  could  not  stand.     Guykowaki  v.  Peo- 

gle,  2  IlL  476;  Hill  v.  People,  16  Mich.  351; 
chumaker  v.  State,  5  Wis.  324. 
But  the  Guykowski  Case  was  overruled  in 
Chaae  v.  People,  40  111.  352,  and  the  other 
cases  are  no  longer  authority.  In  the 
felony  ease  of  People  v.  Scott,  56  Mich.  154, 
22  N.  W.  274,  6  Am.  Grim.  Rep.  349,  the 
court,  while  distinguishing  the  Hill  Case 
<>n  the  facts,  takes  the  view  that  the  valid- 
ity of  a  verdict  by  a  jury  containing  a  dis- 
qualified juror  rests  ultimately  not  upon 
waiver,  but  upon  the  idea  that  the  impanel- 
ing of  the  jury  is  an  adjudication  by  the 
court  that  it  is  a  valid  jury.  While  the 
question  in  the  Schumaker  Case  does  not 
seem  to  have  arisen  again  in  Wisconsin  in 
a  capital  case,  it  is  pointed  out  in  Okers- 
hauser  v.  State,  136  Wis.  Ill,  116  N.  W. 
769,  that  alienage  is  no  longer  an  objection 
after  verdict  in  Wisconsin.  See  also,  as  to 
the  Wisconsin,  Illinois,  and  Michigan,  cases 
infra,  VI.  i  (2). 

It  may  be  noted  that  in  Brown  v.  People, 
20  Colo.  161,  36  Pac.  1040,  the  court,  in 
holding  that  alienage  of  a  juror  was  no 
cause  for  a  new  trial  when  he  had  not  been 
tested  in  this  respect  on  voir  dire,  suggested 
that  perhaps  in  capital  cases  a  gentler  rule 
vould  apply. 

In  some  other  cases  the  theory  has  been 
advanced  that  a  "prisoner  mav  fairly  pre- 
sume, in  the  absence  of  any  knowledge  or 
information,  that  the  state  has  impaneled 
and  presents  to  him  only  qualified  jurors." 
60  I-.R.A.(N.S.) 


Burroughs  v.  State,  33  Ga.  403,  where  it 
was  held  a  cause  for  a  new  trial  that  a 
juror  was  over  age,  and  that  this  was  un- 
known to  the  prisoner  and  his  counsel  until 
after  verdict.  But  this  case  was  disap- 
proved in  Manning  v.  State,  11  Ga.  App. 
766,  76  S.  E.  70,  as  such  an  objection, 
being  propter  defectuffi,  must  be  made  be> 
fore  verdict. 

So,  in  Rice  v.  State,  16  Ind.  298  (fe- 
lonious assault),  the  court,  in  granting  a 
new  trial  where  a  juror  who  had  been  one 
of  the  indicting  grand  jury  testified  on  his 
voir  dire  that  he  had  not  formed  or  ex- 
pressed any  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  said:  "An  accused 
person  has  a  right  to  presume  that  the 
jurors  called  to  try  him  are  competent,  and 
he  need  not  anticipate  possible  objections 
unless  he  has  notice  that  they  exist,  or  has 
some  reason  to  suppose  that  they  may 
exist." 

And  in  Lafayette  PI.  Road  Co.  v.  New 
Albany  &  S.  R.  Co.  13  Ind.  90,  74  Am.  Dec. 
246,  the  court  said  a  party  might  presume 
that  the  ofiicer  had  called  a  juror  competent 
as  to  knowledge  of  the  language. 

In  the  overruled  case  of  State  v.  Groome, 
10  Iowa,  308  (prosecution  for  seduction)  it 
was  held  that  the  fact  that  a  juror  was  not 
an  elector  was  cause  for  a  new  trial,  and 
knowledge  of  the  fact  on  the  part  of  the 
defendant  must  be  shown  before  it  can  be 
inferred  that  he  waived  the  objection.  The 
court  said :  "We  think  it  is  the  duty  of  the 
state  to  place  twelve  legal  jurors  in  the 
box,  and  that  it  is  not  the  duty  of  defend- 
ant to  inquire  whether  the  jurors  are  quali- 
fied or  not.  It  is  presumed  that  the  officer 
whose  duty  it  is  to  select  the  jurors  will 
select  those  who  are  competent  and  legal. 
The  law  tenders  to  defendant  a  jury  for 
the  trial  of  his  cause,  and  bv  accepting  the 
jury  he  waives  any  objectfon  thereto  for 
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L.  J.  Q.  B.  N.  S.  73,  14  Jr.  80;  JeweU  v. 
Jewell,  84  Me.  304,  18  L..R.A.  473,  24  Atl. 
858;  Cameron  v.  Ottawa  Electric  R.  Co.  32 
Ont.  Rep.  24.  In  State  ▼.  Williams,  9 
HouBt.  (Del.)  508,  18  Atl.  949,  the  court 
said:  ''By  the  common  law  (and  we  have 
no  statute  on  the  subject)  anyone  related 
by  blood  or  marriage,  as  remotely  as  the 
ninth  degree  even,  to  a  party  in  a  trial, 
is  subject  to  challenge  propter  affectum, — 
that  is,  on  account  of  the  likelihood  or  sus- 
picion of  bias  or  prejudice, — and  no  evi- 
dence to  the  contrary  will  be  heard.  The 
fact  constitutes  dis<|ualification.  It  is  evi- 
dent, therefore,  that  an  impartial  trial,  in 
contemplation  of  law  in  civil  cases,  cannot 
be  had  where  such  kinship  exists,  nor  by 
the  Constitution  in  criminal  cases,  treat- 
ing the  victim  as  in  the  light  of  a  party." 
A  valuable  note  to  Jewell  v.  Jewell,  18 
L.R.A.  473,  shows  the  distinction  here  in- 
sisted upon  has  been  made  in  many  courts. 
The  annotator  says:  'The  want  of  purely 
statutory  qualifications,  such  as  citizen- 
ship, age,  property,  etc.,  which  do  not  go 
to    make    up    the    necessary    qualities    to 


enable  a  juror  to  perform  his  duty  with 
intelligence  and  impartiality,  have  never 
been  treated  with  the  same  strictness  ub 
objections  for  bias,  criminality,  and  like 
causes."  He  then  cites  a  long  list  of  cases 
to  sustain  this  obviously  reasonable  and 
just  proposition. 

In  classing  disqualifications  on  account 
of  relationship  and  interest  with  others, 
this  court  has  never  at  any  time  discussed 
their  peculiarity  in  respect  to  nature  and 
character.  In  State  v.  Williams,  14  W. 
Va.  851,  the  court  followed  State  ▼.  Mc- 
Donald, 9  W.  Va.  456,  involving  a  iT^ 
qualification  of  an  entirely  different  kind, 
without  any  inquiry  whatever  as  to 
whether  the  rule  ought  to  be  the  same  in 
the  two  classes  of  cases.  Moreover,  the  as 
signment  of  error  based  upon  it  in  that 
case  was  disposed  of  in  a  single  short 
paragraph.  Its  summary  disposition  may 
be  due  to  the  fact  that  a  new  trial  was 
granted  upon  other  grounds;  wherefore  it 
was  unnecessary  to  give  the  assignment  ex- 
tensive and  careful  consideration.  In  Tra- 
viss  V.  Com.  supra,  in  which  relief  was  de- 


bias  or  prejudice  of  any  character  what- 
ever, in  the  mind  of  any  of  the  jurors;  but 
if  either  of  the  jurors  was  disqualified  to 
act  as  such,  the  defendant  does  not  waive 
his  right  to  objection  for  this  cause,  but 
has  a  right  to  a  new  trial.  If  the  defend-* 
ant  know  at  the  time  the  jury  was  sworn 
that  any  of  them  were  not  qualified  to  act 
as  jurors,  he  would  have  waived  his  right 
to  object  thereafter.  It  must  appear  that 
defendant  had  knowledge  of  this  fact  be- 
fore it  can  be  inferred  that  he  waived  his 
objection.  Without  this  knowledge  a 
waiver  cannot  be  inferred." 

But  the  Groome  Case  was  overruled  in 
.  State  V.  Pickett.  103  Iowa,  714,  39  L.RJL. 
302,  73  N.  W.  346,  where  the  court  said: 
"Groome's  Case,  and  those  supporting  it, 
are  grounded  upon  the  thought  that  it  is 
the  duty  of  the  state  to  put  none  but  compe- 
tent jurors  in  the  box,  and  the  accused 
may  presume,  in  the  absence  of  knowledge 
to  the  contrary,  that  those  called  are  compe- 
tent. This  is  certainly  at  variance  with 
the  spirit  and  purpose  of  our  statute  as  to 
he  mode  of  selecting  and  impaneling  juries. 
The  right  given  to  challenge  for  any  of  the 
causes  named,  and  to  examine  the  juror 
or  other  witnesses  in  support  of  the  chal- 
lenge, precludes  the  conclusion  that  the 
law  assumes  to  present  none  but  competent 
jurors,  or  that  a  party  has  a  right  to  so 
assume.  The  right  to  examine  for  such 
cause  would  be  an  idle  provision,  if  such 
were  the  law.  The  state  makes  no  guaranty 
as  to  the  competency  of  jurors,  but  says 
to  litigants,  'Examine  for  yourselves.*  In 
Groome's  Case  it  is  held  that,  by  accepting 
the  jury  without  inquiring  as  to  bias  or 
prejudice,  the  defendant  waived  any  objec- 
tion on  those  grounds.  We  think  that,  by 
the  same  reasoning,  he  should  be  held  to 
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have  waived  the  objection  for  incompetency. 
No  sufficient  reason  is  given  for  the  distinc- 
tion that  is  made  in  some  of  the  cases  be- 
tween civil  and  criminal  cases,  and  betwetfu 
capital  and  other  criminal  cases.  .  .  . 
There  is  no  reia^on  why  every  party  to  an 
action,  civil  or  criminal,  should  not  be 
held  to  exercise  the  right  given  him  to 
examine  as  to  the  qualifications  of  jurors 
called  to  act  in  his  case,  and,  if  he  waives 
that  right,  to  be  concluded  thereby,  unless 
actual  prejudice  is  otherwise  shown." 

3,  Brief  atatemenJt  of  the  general  ]M>«i- 
tions  of  certain  jurisdictions. 

There  are  many  jurisdictions  in  which 
the  cases  are  not  sufficientlv  numerous  or 
varied  to  show  definitely  the  standing  of 
the  courts  upon  the  subject.  It  is  designed 
here  only  to  indicate  briefly  the  general 
views  in  certain  jurisdictions,  which  may 
assist  the  reader  in  determining  whether 
the  court  in  a  particular  case  is  giving  the 
reasons  for  the  decision  or  for  the  rule 
governing  the  decision. 

In  California  it  was  held  in  1872  that  the 
statute  excluded  disqualification  of  jurors 
as  a  cause  for  a  new  trial;  Idaho,  Kevada, 
and  South  Dakota  under  similar  statutes 
follow  the  California  decision,  while  Mon- 
tana and  Utah  take  the  contrary  view. 
In  Alabama  the  refusal  of  the  trial  court 
to  grant  a  new  trial  is  not  subject  to  re- 
view, but  it  seems  to  be  assumed  that  the 
trial  court  may  in  its  discretion  grant  a 
new  trial  for  disqualification  of  a  juror  dis- 
covered after  verdict.  In  North  Carolina 
no  review  is  allowed  of  the  trial  court's  dis- 
cretion, and  the  same  would  seem  to  be  the 
modern  doctrine  of  Massachusetts  and  also 
of  New  Jersey  and  Canada.  In  Arkansas 
there   seem  to  be  no  cases   allowing   new 
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nied  on  account  of  relationship  of  a  juror, 
the  facts  were  peculiar  and  entirely  dif- 
ferent from  those  disclosed  by  this  record. 
It  was  made  clear  that  the  juror  did  not 
know  of  the  relationship  for  several  days 
after  the  verdict,  and  had  never  seen  the 
murdered  woman  or  heard  of  her.  That 
made  it  extremely  improbable  that  the  re- 
lationship had  in  any  way  influenced  his 
eonduct  on  the  jury.  The  burden  was 
recognized  as  having  rested  on  the  state  to 
show  no  injury,  and  as  having  been  dis- 
efaarged  by  the  facts  disclosed.  In  State 
y.  Congdon,  supra,  the  court  said:  "We 
do  not  think  we  ought  to  grant  a  new  trial 
simply  on  account  of  the  relationship,  in 
view  of  the  fact  that  the  relationship  was  so 
remote,  and  that  the  juror  himself  swears 
that  he  was  ignorant  of  it,  and  is  corrobo- 
rated in  so  swearing,  without  some  more 
convincing  counter  evidence  than  we  have, 
and  without  some  better  reason  than  we 
have  for  thinking  that  the  prisoner  suf- 
fered an  actual  injury  from  the  presence 
of  the  juror  on  the  panel."  Here  also  the 
court  rested  its  decision  upon  the  peculiar 


facts  and  circumstances  of  the  case,  and 
treated  the  state  as  being  tubject  to  the 
burden  of  proof.  There  are  very  few  in- 
stances of  the  denial  of  relief  on  this 
ground  that  are  not  disposed  of  in  a 
similar  manner.  I  think,  therefore,  that 
the  great  weight  of  authority  marks  and 
recognizes  the  distinction  I  have  men- 
tioned. 

Under  the  general  rule,  relief  is  denied 
unless  the  applicant  for  a  new  trial  can 
show  injury  or  injustice  resulting  from  the 
irregularity.  What  amounts  to  injustice 
or  injury  in  such  a  case,  and  how  can  it 
be  shown?  Under  general  principles  of 
law,  an  undue  advantage  of  one  of  the 
parties  over  the  other  in  a  trial,  acquired 
in  any  way  other  than  by  the  negligence, 
waiver,  agreement,  or  fault  of  the  complain- 
ing party,  has  always  been  regarded  as  an 
intolerable  injustice,  and  as  constituting 
sufficient  ground  for  the  vacation  of  judg- 
ments and  setting  aside  of  verdicts.  Dis- 
qualification in  a  juror  from  lack  of  citizen- 
ship, statutory  age,  ownership  of  property, 
and  the  like  does  not  naturally  give  such  an 


trials,  but  it  is  intimated  that  one  might 
be  granted  if  a  juror  falsely  denied  bias  on 
his  voir  dire. 

The  decisions  in  other  jurisdictions, 
where  showing  any  general  view,  probably 
do  not  require  separate  comment. 

II,  The  matter  of  dUcreti€nt» 

Where  the  matter  is  treated  as  in  the 
trial  court's  discretion,  the  cases  are  often 
not  very  enlightening  as  to  whether  such 
discretion  is  or  is  not  reviewable  in  case  of 
an  abuse  of  it.  As  stated  supra,  I.  c  (3), 
the  decision  of  the  trial  court  is  not  re- 
viewable in  Alabama,  Massachusetts,  New 
Jersey,  North  Carolina,  and  Canada. 

Aa  just  stated,  it  has  been  held  in  some 
caaea  that  it  was  in  the  trial  court's  dis- 
cretion to  refuse  a  new  trial  for  disqualifi- 
cation of  a  juror.  Hill  v.  Yates,  12  East, 
220  (son  serving  instead  of  father) ;  Wells 
V.  Cooper,  30  L.  T.  N.  S.  721  (another  serv- 
ing instead  of  a  juror) ;  Fisher  v.  Yoder, 
63  Fed.  565  (nonresidence) ;  Herndon  v. 
State,  2  Ala.  App.  118,  56  So.  85  (not  re- 
viewable) ;  Henry  v.  State,  77  Ala.  76; 
Daniels  v.  State,  88  Ala.  220,  7  So.  337; 
Woodward  v.  Dean,  113  Mass.  207  (where 
Juror  not  questioned  on  voir  dire,  relation- 
ship) ;  Daniels  v.  Lowell,  130  Mass.  56,  20 
N.  E.  222  (the  same,  interest  as  tax- 
payer) ;  Com.  V.  Parsons,  130  Mass.  381,  31 
rf.  E.  767  (the  same,  one  juror  serving  in 
place  of  another  person,  both  summon^) ; 
Com.  T.  Wonff  Chung,  186  Mass.  231,  71 
N.  E.  202,  1  Ann.  Caa.  103 ;  State  v.  Dur- 
nam,  78  Minn.  150,  75  N.  W.  1127.  11 
Am.  Crim.  Rep.  170  (alienage) ;  De  Mateo 
▼.  Perano,  80  N.  J.  L.  437,  78  Atl.  362 
(as  not  reviewable  on  error,  juror  serving 
on  previous  trial  of  the  case) ;  State  ▼. 
Crawford,  3  N.  C.  (2  Havw.)  208  (juror  not 
60  LJtJl.(N.S.) 


a  freeholder) ;  State  v.  Perkins,  60  N.  C. 
126  (member  of  indicting  grand  jury) ; 
State  V.  Davis,  80  N.  C.  412  (atheist); 
Spicer  v.  l!\ilghum,  67  N.  C.  18  (relation- 
ship ) ;  State  v.  Maultsby,  130  N.  C.  664, 
41  S.  E.  07  (the  same) ;  Boggan  v.  Somers, 
162  N.  C.  300,  67  S.  E.  065  (the  same,  not 
appealable) ;  State  v.  Congdon,  14  R.  I.  458 
(relationship).  See  also  Raub  v.  Carpen- 
ter, infra.  III.  a. 

In  Cameron  v.  Ottawa  Electric  R.  Co.  32 
Ont.  Rep.  24,  the  divisional  court  hearing 
the  motion,  in  its  discretion,  ordered  a  new 
trial  where  (1)  one  of  the  jurymen  was 
not  in  the  panel,  but  was  summoned  by 
mistake  for  one  of  the  panel;  (2)  another 
juryman  was  so  deaf  that  he  could  not  hear 
a  good  deal  of  the  evidence;  (3)  a  third 
'juror  was  a  former  shareholder  of  a  party, 
and  connected  in  marriage  with  its  secre- 
tary and  also  with  one  of  its  principal 
shareholders. 

Allowing  a  new  trial  is  discretionary,  and 
the  trial  court  is  not  required  to  allow 
one  for  bias,  bv  a  statute  disallowing  the 
setting  aside  of  verdicts  for  any  ground  of 
challenge  except  bias.  Paolucci  v.  United 
States,  30  App.  D.  C.  217,  12  Ann.  Cas. 
020,  writ  of  certiorari  denied  without  opin- 
ion in  208  U.  S.  617,  62  L.  ed.  646,  28 
Sup.  Ct.  Rep.  568. 

In  Woodward  v.  Dean,  113  Mass.  207,  the 
court  said  in  declining  to  set  aside  a  ver- 
dict on  account  of  the  relationship  of  a 
juror  to  a  party,  where  the  party  objecting 
had  not  re<}uested  the  court  to  examine  the 
juror  on  his  voir  dire:  "A  party  against 
whom  a  verdict  has  been  rendered,  who  has 
not  seasonably  availed  himself  of  the  means 
of  inquiry  thus  afforded  him,  may,  indeed, 
upon  probf  to  the  satisfaction  of  the  court 
that  a  juror  did  not  stand  indifferent,  by 


940 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


advAntage,  and  there  is  therefore  good  rea- 
son for  requiring  something  more  of  the  ap- 
plicant in  such  cases.  Until  more  is 
shown,  no  injustice  appears.  But  when  the 
disqualification  arises  from  interest  or  re- 
lationship, the  injustice  is  apparent  on  the 
face  of  the  record,  and  nothing  more  should 
be  required.  This  ia  a  disqualification  that 
obviously  goes  into  the  very  trial  of  the 
ease  and  in  nature  and  reason  operates 
prejudicially.  When  that  appears,  the 
burden  should  be  upon  the  opposite  party 
to  show,  as  in  the  cases  of  Travis  v.  Com. 
and  State  ▼.  Congdon,  circumstances  which 
negative  tl^e  probability  of  injury.  Thatia 
the  rule  applied  by  this  court  in  eases  of 
misconduct  on  the  part  of  a  jury,  a  thing 
naturally  calculated  to  work  prejudice  and 
injury.  Misconduct  on  the  part  of  a  jury 
presumptively  vitiates  the  verdict.  State 
▼.  Cotts,  4ft  W.  Va.  615,  66  L..R.A.  176,  39 
S.  E.  605;  State  v.  Harrison,  36  W.  Va.  729, 
18  L.R.A.  224,  15  8.  £.  982,  9  Am.  Grim. 
Rep.  626;  State  v.  Robinson,  20  W.  Va.  713, 
43  Am.  Rep.  799;  SUte  v.  Cartright,  20 
W.  Va.  32.    It  does  not  seem  to   me  that 

reason  of  facts  unknown  to  the  party  until 
after  the  verdict,  be  granted  a  new  trial 
or  review  at  the  discretion  of  the  court; 
but  he  is  not  entitled  to  it  as  matter  of 
law,  and  has  no  right  of  exception  if  it  is 
refused."  Followed  in  Smith  v.  Earle,  118 
Mass.  531;  Daniels  v.  Lowell,  139  Mass. 
56,  29  N.  £.  222  (juror  interested  as  tax- 
payer in  defendant  city) ;  Com.  v.  Parsons, 
139  Mass.  381,  31  N.  £.  767  (one  juror 
serving  in  place  of  another,  both  being 
summoned ) . 

There  is  no  abuse  of  discretion  in  re- 
fusing a  new  trial  on  the  ground  of  non- 
residence  of  a  juror  in  the  countv,  when, 
on  inquiry,  he  gave  the  city  of  nis  resi- 
dence, and  eounsel,  erroneously  supposing 
the  city  to  be  entirely  within  the  county, 
did  not  question  him  further.  Keegan  v. 
Minneapolis  k  St.  L.  R.  Co.  76  Minn.  90, 
78  N.  W.  965. 

In  Coil  V.  State,  62  Neb.  16,  86  N.  W. 
925,  where,  after  a  juror  had  been  passed 
for  cause  by  consent  of  the  court,  defend- 
ant's counsel  again  examined  him  for  cause 
and  found  that  he  was  disqualified  as  hav- 
ing served  within  two  years  as  a  juror,  and 
the  court  declined  thereupon  to  discharge 
him  for  cause,  the  appellate  court,  while 
not  deciding  the  question  as  it  was  not 
properly  raised,  seemed  to  think  that  it 
would  not  be  considered  on  appeal  except 
in  case  of  an  abuse  of  the  trial  court's  dis- 
cretion. 

In  State  ▼.  Durnam,  78  Minn.  150,  76  N. 
W.  1127,  11  Am.  Crim.  Rep.  179,  where 
counsel  had  interrogated  a  juror  generally 
on  his  voir  dire,  but  not  as  to  his  citizen- 
ship, it  was  held  that  the  discovery  after 
verdict  that  he  was  an  alien  would  not  | 
necessitate  a  now  trial,  the  court  saying: 
60  L.R.A.(N.8.) 


there  can  be  the  shadow  of  a  doubt  tbat 
misconduct  of  a  jury  in  the  trial  of  a  ease 
and  disqualification  by  reason  of  interest 
or  relationship  naturally  stand  upon  the 
same  ground,  and  ought  to  be  governed  by 
the  same  rule.  Prima,  facie,  each  amounts 
to  injustice  in  the  trial,  and,  if  there  ia 
any  difference,  the  rule  ought  to  be  the  more 
strict  in  eases  of  such  disqualification.  Ir- 
regular conduct  on  the  part  of  a  juror  does 
not  on  its  face  naturally  import  advantage 
to  either  party.  It  ia  entirely  consistent 
with  an  altogether  different  hypothesia,  but 
disqualification  of  the  kind  here  con- 
sidered naturally  imports  an  advantage  to 
the  related  party.  To  require  any  further 
evidence  of  injury  is  to  ask  that  which  uni- 
versal law  makes  impossible.  No  court  will 
permit  jurors  by  their  ovm  testimony  to 
impeach  their  verdict.  Their  testimony  will 
be  received  as  to  facta  and  eircumatanees 
bearing  upon  the  inquiry  as  to  the  effect  of 
misconduct,  but  not  aa  to  whether  the  in- 
culpating facts  had  any  infiuence  or  effect 
upon  their  conclusion.  To  this  rule  there 
is  scarcely  any  exception.    Pickena  v.  Coal 

"In  such  case  only  the  discretion  of  the 
court  can  be  appealed  to,  which  will  con- 
sider the  nature  of  the  objection  to  the 
juror,  what  diligence  the  piarty  exercised 
to  ascertain  the  fact  in  due  time,  and  the 
other  circumstances  of  the  case.  .  .  . 
Some  of  the  cases  seem  to  hold  that  under 
no  circumstances,  even  where  the  objection 
was  not  discovered  until  after  verdict,  will 
the  incompetency  of  the  juror  be  a  ground 
for  a  new  trial.  We  would  not  go  that  far. 
We  think  it  is  a  matter  addressed  to  the 
sound  judicial  discretion  of  the  trial  judge, 
who  should  take  all  the  circumstances  above 
referred  to  into  consideration." 

In  Kennedy  v.  Com.  14  Bush,  340,  it  was 
held  that  the  ruling  of  the  court  below  was 
not  subject  to  exception  where  it  had  ruled 
against  a  motion  for  a  new  trial  on  account 
of  the  alienage  of  one  juror  and  of  the  par- 
tiality of  another,  both  such  qualifications 
being  unknown  to  the  appellant  or  his  coun- 
sel until  after  verdict.  But  in  Rash  v. 
Cheatham,  9  Ky.  L.  Rep.  403,  a  new  trial 
was  allowed  in  case  of  denied  relationship; 
so  in  Gardner  v.  Amett,  21  Ky.  L.  Rep.  1, 
50  S.  W.  840,  where  it  does  not  appear 
whether  the  relationship  was  denied  or  not; 
so  as  to  denial  of  forming  or  expreaaing  an 
opinion  in  Stein  v.  Chesapeake  «  O.  R.  Co. 
132  Ky.  322,  116  S.  W.  733. 

For  casea  under  the  Virginia  statutes, 
see  infra,  IV.,  Com.  v.  Jones,  1  Leigh,  598; 
Dilworth  v.  Com.  12  Gratt.  689,  65  Am. 
Dec.  264;  Bristow  v.  Com.  16  Gratt.  634; 
Hodges  ▼.  Ccmi.  89  Va.  265,  16  S.  E.  613. 

Appeal  from  order  granting  a  new  trial 

The  discretion  of  the  trial  court  in  aet^ 
ting  aside  a  verdict  on  account  of  the  bad 
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RiTer  Boom  ft  Timber  Co.  68  W.  Va.  11,50 
6.  E.  872,  6  Ann.  Cas.  285;  Graham  ▼.  Citi- 
sens'  Nat.  Bank,  46  W.  Va.  701,  32  S.  E. 
245;  SUte  ▼.  Cobbs,  40  W.  Va.  718,  22  S.  E. 
310;  State  ▼.  Harrison,  36  W.  Va.  720,  18 
L.R.A.  224,  16  S.  E.  982,  9  Am.  Crim. 
Rep.  626;  Bartlett  ▼.  Patton,  33  W. 
Va.  71,  6  L.R.A.  623,  10  S.  E.  21; 
Probst  ▼.  Braeunlich,  24  W.  Va.  866; 
SUte  ▼.  Cartright,  20  W.  Va.  32;  State 
T.  Robinson,  20  W.  Va.  713,  43  Am.  Rep. 
790.  It  is  sometimes  said  a  verdict  will  not 
be  set  aside  for  disqualification  of  a  juror, 
if,  upon  an  examination  of  the  record,  no 
erroneous  ruling  of  the  court  or  insufficiency 
of  the  evidence  can  be  discovered.  I  do  not 
know  that  this  court  has  ever  assigned  such 
a  reason  for  refusing  a  new  trial  for  such 
eause.  Injustice  or  injury  from  erroneous 
rulings  of  the  trial  court  stands  upon  an 
entirely  different  basis.  It  has  no  con- 
nection in  law  or  reason  with  injury  result- 
ing from  a  biased  juror.  This  alone  con- 
demns the  application  of  any  such  a  test, 
but  a  still  better  reason  can  be  given  for  not 
applying   it.     The    question    submitted    to 


tlie  jury  is  one  of  fsrt,  and  the  verdict  can* 
not  be  disturbed  in  the  absence  of  errors 
of  law.  It  is  unalterable  and  irrevocable. 
In  this  respect  it  differs  vitally  from  find- 
ings as  to  law.  Errors  of  the  latter  kind 
are  always  correctable  by  appeal.  To  give 
a  litigant  an  unfair  jury  is  therefore  ruin- 
ous to  him.  The  jury  may  find  either  way 
in  a  case  of  confiicting  evidence,  and  there 
is  no  possible  relief  from  its  decision,  if 
the  trial  court  has  not  erred  as  to  the  law. 
Hence  it  is  clear  that  mere  sufficiency  of 
evidence  to  sustain  a  verdict  constitutes  no 
reason  for  saying  injustice  or  injury  has 
not  been  done.  An  unbiased  juror  might 
have  found  the  other  way  and  his  verdict 
become  unalterable  and  conclusive.  The 
litigant  has  a  legal  right  in  such  cases  to 
the  deliberation  and  determination  of  an 
impartial  and  unbiased  juror,  and  not  only 
of  one  such  juror,  nor  eleven,  but  twelve 
men  of  that  class.  To  deprive  him  of  the 
legal  right  to  an  unbiased  and  impartial 
finding  on  the  evidence,  which  may  be  in  his 
favor,  is  to  infiict  upon  him  injustice  of  the 
rankest  kind,  if  he  has  not  in  some  manner 


character  and  criminal  convictions  of  a 
juror  will  not  be  reviewed,  the  court  being 
satisfied  of  the  diligence  of  the  moving 
party.  Manning  v.  Boston  Elev.  R.  Co.  187 
Mass.  496,  73  N.  E.  646. 

The  appellate  court  will  not  interfere 
with  the  discretion  of  the  trial  court  in 
granting  a  new  trial  in  a  civil  action  for 
assault  and  battery,  where  it  was  discovered 
after  verdict  that  two  of  the  jurors  had 
been  members  of  the  grand  jury  who  in- 
dicted the  defendant  for  the  same  trespass. 
Hawkins  ▼.  Andrews,  39  Ga.  118. 

///.  The  docMne  of  prejudice. 

a.  In  general. 

There  are  a  good  many  cases  where  the 
courts,   in   refusing  a  new   trial   for   dis- 

Sualification  of  jurors  discovered  after  ver- 
ict,  make  the  statement  that  a  new  trial 
will  not  be  allowed  unless  prejudice  is 
shown,  or  observe  that  no  prejudice  is 
shown  or  no  injury  to  the  party  appears.  It 
often  does  not  appear  in  these  cases  just 
what  the  eourt  means  by  prejudice  or  in- 
jury; that  is  to  say,  whether  the  idea  is 
that,  in  case  of  a  merely  technical  disqualifi- 
cation, no  substantial  injury  is  done,  or 
whether  it  is  that  the  court  is  satisfied  with 
the  verdict.  There  are,  however,  some  cases 
which  in  terms  repudiate  the  theory  of  pre- 
Tudioe  as  applicable  to  the  matter.  In  West 
Virginia  and  some  other  jurisdictions,  how- 
ever (see  infra,  b),  the  doctrine  of  pre- 
judice has  taken  a  somewhat  definite  form. 
As  just  stated,  in  some  cases  it  is  held 
that  the  discovery  of  a  disqualification 
after  verdict  will  not  lead  to  a  new  trial 
unless  prejudice  be  shown.  This  has  been 
held  in  cases  where  the  objection 
SO  L.RJl.(N.S.) 


— ^bias.  Achey  v.  State,  64  Ind.  66 
(obiter) ;  Stouse  v.  State,  6  Okla.  Crim. 
Rep.  415,  119  Pac.  271  (obiter) ;  Nash  v. 
State,  2  Tex.  App.  362;  Doe  ex  dem. 
Simonds  v.  Gilbert,  22  N.  B.  576  (juror  in- 
debted to  partj) ; 

— ^relationship.  Cole  v.  Van  Keuren,  61 
How.  Pr.  461;  Hayes  v.  Thompson,  15 
Abb.  Pr.  N.  S.  220;  State  v.  Congdon,  14 
R.  I.  458  (relationship  to  murder  victim 
unknown  to  juror) ;  Traviss  v.  Com.  106 
Pa.  597,  5  Am.  Crim.  Rep.  256  (the  same) ; 
Bishop  V.  Goff,  11  N.  B.  389  (relationship 
unknown  to  juror) ; 

— alienacre.  Steele  v.  Malony,  1  Minn. 
347,  Gil.  257 ; 

^-over  age.  United  States  v.  Folsom,  7 
N.  M.  532,  38  Pac.  70; 

— ^nonresident  of  county.  Baird  v.  Otto, 
12  Pa.  Co.  Ct.  445; 

— ignorance  of  language.  State  v.  Pick- 
ett, 103  Iowa,  714,  39  L.R.A.  302,  73  N. 
W.  846; 

— service  on  former  trial  of  case.  Brill 
V.  State,  1  Tex.  App.  672; 

— ^juror  summoned  in  place  of  his  father, 
having  the  same  name.  Oates  v.  Union  R. 
Co.  27  R.  I.  499,  68  Atl.  675,  20  Am.  Keg. 
Rep.  213; 

— juror  testifying  he  was  an  elector  when 
he  had  not  paid  his  taxes.  James  v.  State, 
68  Ark.  464,  60  S.  W.  29. 

It  has  been  held  that  objection  to  a  juror 
after  verdict,  on  account  of  bias  before  trial 
discovered  after  verdict,  will  not  result  in  a 
new  trial  if  the  court  thinks  justice  has 
been  done.  Hollingsworth  v.  Duane,  1  Wall. 
Sr.  147,  Fed.  Cas.  No.  6,618  (also  briefly  re- 
ported in  4  Dall.  353,  1  L.  ed.  864,  where 
the  point  is  not  noticed),  distinguishing 
United  States  v.  Fries,  3  Dall.  616,  1   L. 
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waired  the  departure  from  the  l^^l  course 
of  procedure.  Some  courts  say  the  ques- 
tion of  a  new  trial  for  such  cause  is  ad- 
dressed to  the  discretion  of  the  trial  court. 
So  we  say  of  every  application  for  a  ne^^ 
trial,  but  never  that  it  is  made  to  an  arbi- 
trary discretion.  That  discretion  is  a  sound 
reviewable  discretion,  and  the  exercise 
thereof  is  set  aside  when  it  conflicts  with 
law. 

For  these  reasons,  I  would  reverse  the 
judgment  and  grant  a  new  trial.  The  evi- 
dence submitted  upon  the  motion  makes  it 
almost  certain  that  the  juror  in  question 
knew  he  was  related  by  affinity  to  the  pros- 
ecuting witness.  There  was  no  lack  of  dili- 
gence on  the  part  of  the  prisoner.  This  ju- 
ror was  tested  upon  his  voir  dire  as  to 
his  qualification,  and  denied  the  relation- 
ship. Not  a  thing  in  the  evidence  indicates 
that  the  prisoner  knew  or  had  any  reason 
to  suspect  the  disqualifying  fact  until  after 
the  verdict  had  been  rendered  against  him. 
A  majority  of  the  court,  however,  are  un- 
willing to  grant  a  new  trial.  They  say  the 
case  falls  under  the  general  rule,  and  are 


unwilling  to  distinguish  between  disqualifi- 
cation by  relationship  and  the  ordinarj 
statutory  disqualifications.  This  puts  on 
the  prisoner  the  burden  of  showing  that  he 
was  injured,  and  they  are  of  the  opimon 
that  he  has  not  shown  it. 

Though  nothing  is  said  in  the  argmneot 
for  the  prisoner  about  the  rulings  upon 
instructions,  we  have  examined  them,  and 
find  no  error  therein.  They  are  in  perfect 
harmony  with  the  principles  often  declared 
by  this  court.  The  conclusion  of  defend- 
ant's instruction  No.  5,  saying,  "If  the  jnry, 
from  the  evidence,  have  any  doubt  as  to  the 
guilt  of  the  accused,  then  evidence  of  his 
good  reputation  for  peace  and  good  order 
may  be  allowed  to  resolve  the  doubt  in  his 
favor  and  work  his  acquittal."  The  court 
modified  this  by  striking  out  the  words 
*'and  work  his  acquittal."  This  modifi- 
cation did  not  materially  alter  the  instruc- 
tion, nor  deprive  it  of  any  of  its  force  or 
efifect.  "To  resolve  the  doubt  in  his  favor^ 
means  the  same  thing  as  "work  his  acquit- 
tal." We  cannot  reverse  a  trial  court  for 
a  mere  change  of  the  phraseology  of  an  in- 


ed.  701,  Fed.  Cas.  No.  15,170,  as  probably  a 
doubt  in  that  case  existed  as  to  the  justice 
of  the  result. 

Probably  the  court  in  State  v.  Howard, 
17  N.  H.  171,  intends  to  indicate  a  like 
opinion. 

So  it  was  held  in  Raub  v.  Carpenter, 
187  U.  S.  159,  47  L.  ed.  119,  23  Sup.  Ct. 
Rep.  72,  that  there  would  be  no  interference 
with  the  discretion  of  the  trial  court  in  re- 
fusing a  new  trial,  where  a  juror  falsely 
testified  that  he  was  over  age  and  had  never 
been  convicted  of  a  crime,  when  no  pre- 
judice is  shown,  and  the  verdict  is  one 
which  the  court  might  have  directed. 

It  is  no  cause  for  reimpaneling  the  jury, 
in  the  absence  of  prejudice,  that  jurors  had 
stated  that  they  did  not  know  the  plaintiff, 
and,  on  his  coming  into  the  court  room, 
thev  stated  at  once  that  they  knew  him 
under  a  slightly  different  spelling  of  his 
name.  Lawrence  v.  Littell,  9  Kan.  App. 
130,  58  Pac.  495. 

In  Eggleston  v.  Smiley,  17  Johns.  133, 
the  court,  in  denying  a  new  trial  on  account 
of  discovery  of  relationship  of  a  juror, 
pointed  out  that  there  was  no  color  of  any 
unfairness  or  injustice  in  the  ease. 

So,  in  holding  that  a  new  trial  would  not 
be  granted  under  the  statute  because  of  dis- 
covery after  verdict  that  some  of  the  jurors 
were  not  on  the  jury  list,  the  court  stated 
no  prejudice  was  shown.  State  v.  Breen, 
59  Mo.  413. 

In  State  v.  Cleary,  40  Kan.  287,  19  Pac. 
776,  the  court,  in  granting  a  new  trial  where 
a  juror  who  had  prejudged  the  case  had 
falsely  qualified  on  voir  dire  as  to  his  im- 
partiality, stated  that  the  rule  was  that 
a  new  trial  should  not  be  granted  in  such 
case  unless  the  verdict  were  unjust,  and 
Raid:  "We  are  loth  to  express  an  opinion  I 
r>0  L.R.A.(N.S.) 


on  the  merits  of  this  case,  but  we  are  com- 
pelled by  an  unavoidable  necessity  to  saj 
that  the  evidence  preserved  in  this  record 
does  not  so  stron^y  impress  us  with  the 
guilt  of  the  defendant  as  to  incline  us  to 
the  opinion  that  the  substantial  rights  of 
the  defendant  have  not  been  invaded  by  this 
erroneous  ruling;  on  the  contrary,  we 
think,  as  the  case  is  one  of  fact  entirely, 
and  grave  doubt  may  be  fairly  entertained, 
that  the  district  court  should  have  given 
the  defendant  the  benefit  of  the  doubt,  and 
sustained  the  motion  for  a  new  trial  for 
the  reason  that  the  jury  was  not  fairly 
constituted." 

It  may  be  noted  that  in  Orme  ▼.  Pratt,  4 
Cranch,  G.  C.  124,  Fed.  Gas.  No.  10,578, 
the  court  without  comment  declined  to  grant 
a  new  trial  because  a  juror  was  a  brother- 
in-law  of  the  opposing  party,  the  movinc 
party  being  not  present  at  the  trial,  and 
the  fact  being  unknown  to  himself  or  his 
counsel,  and  the  rest  of  the  jury  testifying 
that  the  brother-in-law  had  not  influenced 
the  verdict. 

For  West  Virginia,  Virginia,  Texais,  and 
Rhode  Island  cases,  see  n^ct  subdivision. 

For  a  case  where  the  court  evidently 
refers  to  the  statutory  requirement  of  pre- 
judice for  the  granting  of  new  trials,  ^ee 
People  V.  Mack,  35  App.  Div.  114,  54  X. 
Y.  Supp.  698,  infra,  V.  b   (4)    (d). 

Judicial  statements  of  the  theory  of  pre- 
judice. 

In  United  States  v.  Folsom,  7  N.  M.  532, 
38  Pac.  70,  supra,  the  court  said:  *'It  i» 
established  by  overwhelming  prcpondersnre 
of  authority  that  the  disqualification  of 
petit  jurors  must  be  taken  advantage  of  br 
challenge,  upon  tiie  theory  thai  proper  dili* 
gence  on  the  part  of  the  aocused  can  aseer- 
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Atniction,  which  does  not  alter  its  mean- 
ing. 

For  these  reasons,  the  judgment  will  be 
afiirmed. 

Poffcnbarger,  J.,  dissents. 

Brannon,  J.,  concurring: 

Four  of  the  fi^e  judges  of  this  court  de- 
cline  to  set  aside  the  verdict  because  of  the 
relationship  of  a  juror  to  a  witness  for  the 
state.  The  juror  was  a  second  cousin  to 
the  wife  of  the  witness.  It  is  against  public 
policy  to  frustrate  criminal  trials,  unless 
substantial  harm  to  the  accused  appears. 
It  brings  criminal  proceedings  into  derision. 
I  would  justify  our  action  by  a  rule  long 
established  in  Virginia  and  this  state.  It 
is  given  in  State  v.  Harrison,  36  W.  Va. 
729,  18  L.RJI.  224,  16  S.  E.  982,  9  Am. 
Crim.  Rep.  626.  Older  cases  there  cited 
will  show  how  far  back  the  rule  runs.  "A 
new  trial  will  not  be  granted  in  a  criminal 
case  for  matter  that  is  a  principal  cause  of 
challenge  to  a  juror,  which  existed  before 


tain  the  status  of  the  jurors  offered  in  all 
respects,  and  that  a  failure  to  challenge  for 
cause  is  an  omission  that  amounts  to  a 
waiver  of  objection,  even  though  the  juror 
was  within  the  statutory  proscription,  un- 
less it  should  appear  that  such  disq[ualifi- 
cation  would  operate  injuriously  to  the  ac- 
cused in  the  rendition  of  the  verdict.  The 
law  seems  to  be  that  neither  alienage,  age, 
nor  other  such  disqualification  can  vitiate 
a  verdict;  and  unless  it  can  be  shown  that 
these  conditions  result  in  some  injury  to 
the  accused,  they  cannot  be  asserted  after 
verdict  as  a  reason  for  setting  it  aside." 

In  People  v.  Cosmo,  205  N.  Y.  91,  39 
L.R.A.(N.S.)  967,  98  N.  E.  408,  in  affirming 
a  judgment  ol  conviction  in  a  capital  case, 
where  a  motion  had  been  made  after  verdict 
for  a  new  trial  on  account  of  a  juror's  lack 
of  property  qualification,  the  court  said: 
"The  personal  qualifications  of  the  juror 
.  .  .  are  not  questioned;  and  it  does  not 
appear  that  the  defendant  was  in  anywise 
prejudiced  by  the  juror's  lack  of  property 
qualification.  All  the  pertinent  facts  exist- 
ed when  the  juror  was  called,  and  a  few 
questions  would  have  elicited  the  truth. 
Although  the  case  involves  the  solemn  issue 
of  life  and  death,  we  thini;  it  would  be 
trifling  with  the  administration  of  justice 
to  hold  that  the  defendant  is  entitled  to  a 
new  trial  in  these  circumstances.  .  .  . 
He  should  not  now  be  heard  upon  technical 
and  purely  statutory  objections,  which  do 
not  affect  the  merits  of  his  case,  and  which 
he  might  have  made,  but  failed  to  make,  at 
the  trial,  in  the  manner  prescribed  by  law." 

In  Stouse  v.  State,  6  Okla.  Crim.  Rep. 
415,  119  Pac.  271,  where  the  court  was 
satisfied  from  the  justice  of  the  verdict  that 
there  had  been  no  partiality  on  the  part  of 
one  of  the  jurors,  it  said:  "It  is  well 
Rpttled  that,  as  a  general  rule,  a  verdict  will 
50  L.R.A.(N.S.) 


he  was  elected  and  sworn  as  a  juror,  but 
which  was  unknown  to  the  prisoner  until 
after  the  verdict,  and  which  could  not  have 
been  discovered  by  the  exercise  of  ordinary 
diligence,  unless  it  appear  from  the  whole 
case  that  the  prisoner  suffered  injustice 
from  the  fact  that  such  juror  served  in  the 
case.  In  determining  this,  the  court  should 
look  only  to  the  evidence  touching  such 
cause  of  challenge;  not  to  the  evidence  on 
the  trial  as  to  the  prisoner's  guilt."  We 
cannot  ignore  this  rule  so  long  followed, 
and  so  essential  to  the  efficacy  of  criminal 
procedure.  It  is  not  made  to  appear  that 
the  accused  suffered  from  the  presence  of 
the  juror  on  the  jury,  unless  we  can  deduce 
it  from  the  fact  of  such  relationship,  and 
we  cannot.  If  in  any  case  the  accused  can- 
not prove  harm,  it  is  his  misfortune.  There 
stand  the  verdict  and  judgment,  and  error 
must  be  made  to  appear. 

Petition   for  rehearing  denied  June   17, 
1911. 


not  be  set  aside  for  reasons  that  would  be 
sufficient  to  disqualify  on  a  ehallenge  for 
cause  which  existed  before  the  juror  was 
sworn,  but  which  were  unknown  to  the  ac- 
cused until  after  the  verdict,  unless  it  ap- 
pears from  the  whole  case  that  the  ac- 
cused suffered  injustice  from  the  fact  that 
the  juror  served  in  the  case.  The  juror 
denies  that  he  made  any  such  statement, 
and  the  verdict  returned,  not  onlv  corrob- 
orates him,  but  is  almost  conclusive  of 
the  fact  that  the  defendants  were  tried  by 
a  fair  and  impartial  jury." 

Contrary  doctrine. 

In  Com.  V.  Jones,  12  Phila.  550,  where  it 
was  discovered  after  verdict  that  one  of  the 
jurymen  in  a  criminal  case  was  a  foreigner 
who  had  so  little  English  that  he  could  not 
understand  enough  to  distinguish  between 
the  various  grades  of  offenses  with  which 
the  defendant  stood  charged,  it  was  held 
that  there  must  be  a  new  trial,  as  it  was 
virtually  a  trial  with  eleven  jurors,  and 
the  defect  could  not  be  cured  by  the  fact 
that  the  judge  might  consider  it  a  just 
verdict,  as  he  could  not  act  as  the  twelfth 
juror. 

Where  a  preliminary  inquiry  waa  made 
of  all  the  jurors,  and,  owing  to  a  misunder- 
standing in  the  matter,  one  did  not  dis- 
close the  fact  of  his  relationship  to  the  par- 
ties, it  was  held  that  it  was  good  cause 
for  a  new  trial,  and  that  it  was  not  a 
question  whether  the  party  was  nrejudiced 
or  not.  Caldwell  v.  ICumerant,  20  Pa.  Go. 
Ct.  608. 

In  Smith  ▼.  State,  2  Oa.  App.  574,  59 
S.  E.  311,  the  court  stated,  in  granting  a 
new  trial  on  account  of  relationship  of  a 
juror  discovered  after  verdict,  that  "the 
law   will   not   hear    or   consider   that   the 
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lesenee  of  the  diflqualifled  juror  did  not 

nirt  the  losing  party." 

Tor  a  case  decided  under  a  special  stat- 
ute as  allowing  a  new  trial  irrespective  of 
the  showing  of  injustice,  see  Ballard  ▼. 
Van  Tuyl,  infra,  IV. 

5.  Rartioular   f%arMHeiion9m 

West  Virginia. 

In  West  Virginia  it  must  appear  from 
the  whole  case  that  the  prisoner  suffered 
injustice  from  the  fact  that  the  juror 
served  upon  the  case. 

This  rule  is  explained  in  Beck  v.  Thomp- 
son, 31  W.  Va.  459,  13  Am.  St.  Rep.  870, 
7  S.  E.  447,  where  the  court  said:  "The 
rule  as  laid  down  in  these  cases  is,  as  to 
civil  cases  as  well  as  in  criminal  cases, 
that  a  new  trial  will  not  be  granted  for 
matter  that  is  a  principal  cause  of  chal- 
lenge which  existed  before  a  juror  was  elect- 
ed and  sworn,  but  which  was  unknown  to 
the  party  until  after  the  trial,  and  which 
could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence,  unless  it  appears 
from  the  whole  case  that  the  party  suffered 
injustice  from  the  fact  that  such  juror 
served  upon  the  case.  And  the  meaning  of 
the  words,  'unless  it  appears  from  the  whole 
case  that  the  party  suffered  injustice  from 
the  fact  that  such  juror  served  upon  the 
case,'  is,  unless  it  appears  from  the  whole 
case,  as  shown  by  the  evidence  submitted 
to  the  court  on  a  motion  for  a  new  trial 
(and  not  from  the  evidence  before  the 
jury),  that  the  party  suffered  injustice 
from  the  fact  that  such  juror  served  upon 
the  case.    State  v.  Oreer,  22  W.  Va.  800." 

The  rule  has  been  applied  where  the 
juror  untruly  (if  innocently)  swore  that  he 
had  formed  and  expressed  no  opinion,  and 
had  not  been  on  the  indicting  grand  jury 
(State  V.  McDonald,  9  W.  Va.  456) ;  where 
it  was  discovered  after  verdict  that  two 
jurors  were  related  to  the  victim  of  the 
murder  in  issue,  the  report  being  silent  as 
to  voir  dire  (State  ▼.  Williams,  14  W.  Va. 
851 ) ;  in  a  case  of  claimed  prejudgment,  the 
court  holding  that  there  was  no  prejudg- 
ment (State  V.  Greer,  supra) ;  where  it  was 
not  shown  whether  the  objection  was  a 
casual  opinion  or  a  prejudgment  of  the  case 
(State  V.  Howes,  26  W.  Va.  110) ;  where  a 
juror  had  a  ease  on  trial  at  the  same  term, 
that  being  a  statutory  disqualification 
(Beck  V.  Thompson,  supra);  where  the 
juror  falsely  denied  relationship  to  the 
prosecuting  witness  (State  v.  Harris). 

In  Sweeney  ▼.  Baker,  13  W.  Va.  228,  81 
Am.  Rep.  757,  where  the  court  did  not 
consider  the  juror  partial,  it  was  said: 
"The  decisions  in  Virginia  and  West  Vir- 
ginia show  that  here  the  courts  regard  with 
extreme  jealousy  all  attempts  to  set  aside 
verdicts  on  the  ground  of  objections  to 
jurors  existing  l^fore  they  were  sworn. 
Here  a  verdict  will  not  be  set  aside  for  any 
such  cause,  unless  it  appears  to  have  oper- 
ated so  as  to  inflict  injustice." 

Ir  the  murder  case  of  St:ite  v.  Harrison, 
36  W.  V^.  729,  18  L.R.A.  224,  15  S.  E.  982, 
50  L.R.A.{y.S.) 


9  Am.  Grim.  Rep.  626,  where  the  juror  ap- 
parently qualified  on  voir  dire,  the  court 
said:  ''Should  the  verdict  be  set  aside  be- 
cause Ward,  one  of  the  jurors,  said  before 
he  was  put  on  the  jury  that  if  the  juiy 
should  return  a  verdict  that  Harriaon  was 
insane,  the  jury  ought  to  be  hung,  and  that 
Harrison  ought  to  be  hung?  .  .  .  We 
do  not  know  but  that  the  opinion  of  the 
juror  so  expressed  was  a  merely  hypotheti- 
cal, unsubstantial  opinion  based  on  mere 
rumor,  and  not  such  as  to  have  disqualified 
him  had  it  been  known  when  he  was  ques- 
tioned on  his  voir  dire,  for  the  mere  fact 
that  a  juror  has  expressed  an  opinion  does 
not  necessarily  disqualify  him.  ...  In 
Greer's  Case  the  juror  said  the  prisoner 
ought  to  be  hung,  but  it  was  no  cause  for 
a  new  trial  And,  in  the  third  place,  the 
juror  denies  that  he  made  any  such  state- 
ment. There  is  nothing  to  show  that  the 
prisoner  suffered  injustice  from  the  presence 
of  Ward  on  the  jury,  and  the  circuit  court 
judge  was  of  opinion  that  he  had  not;  and 
under  the  many  cases  holding  the  doctrine 
above  stated,  we  must  hold  this  no  cause 
for  setting  aside  the  verdict." 

VN'hether  the  above  rule  was  based  upon 
statute  does  not  seem  to  be  pointed  out  in 
the  above  cases,  but  in  Flesher  v.  Hale,  22 
W.  Va.  44  (a  case  without  the  scope  of 
this  note  as  it  related  to  the  conduct  of  a 
juror  during  the  trial),  the  court  said: 
"Our  statute  provides  that  'no  irregularity 
in  any  writ  of  venire  facias,  or  in  the  draw- 
ing, summoning,  or  impaneling  of  jurors, 
shall  be  sufficient  to  set  aside  a  verdict,  un- 
less the  party  making  the  objection  was  in- 
jured by  the  irregularity,  or  unless  the  ob- 
jection was  made  before  the  swearing  of 
the  jury.'  Acts  1882,  §  19,  chap.  83,  p.  190. 
Applying  the  spirit  of  said  statute,  and, 
perhaps,  extending  the  rule  and  policy  of 
it,  the  courts  of  Virginia  and  of  this  state 
have  repeatedly  held,  and  it  is  now  the 
settled  law  of  this  state,  ii^  both  criminal 
and  civil  trials,  that  the  verdict  of  the  jurv 
will  not  be  set  aside  for  objection  to  jurors 
on  grounds  which  existed  before  ihey  were 
sworn,  unless  it  is  made  to  appear  that,  by 
reason  of  the  existence  of  such  grounds,  the 
party  objecting  has  suffered  wrong  or  in- 
justice.'' 

Virginia. 

The  rule  in  Virginia  seems  similar  to 
that  in  West  Virginia.  In  Poore  v.  Com. 
2  Va.  Gas.  474,  the  court,  in  ruling  that 
there  was  no  bias,  was  also  satisfied  that 
the  verdict  was  merciful  rather  than  se- 
vere. For  other  early  Virginia  cases,  see 
infra,  IV.  The  greater  part  of  the  quo- 
tation given  above  from  Beck  v.  Thompson, 
supra,  is  quoted  in  Simmons  v.  McConnell, 
86  Va.  494,  10  S.  £.  838,  where  it  was  not 
necessary  to  the  decision,  and  also  in  Rey- 
nolds v.* Richmond  &  M.  R,  Co.  92  Va.  400, 
23  S.  K.  770,  where,  however  the  party 
knew  of  the  objection  during  the  trial  and 
rt'niained  silent.  The  same  view  is  prob- 
ahlv  intended  to  be  expressed  in  Gray  v. 
(  (jin.  02  Va.  772,  22  S.  E.  858,  where  the 
question  was  not  properly  raised. 
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Rhode  Island. 

"It  is  •  .  .  well  settled  in  this  state 
that  after  a  trial  has  been  held  and  a  ver- 
dict rendered,  the  verdict  will  not  be  set 
aside  and  a  new  trial  granted  because  of 
the  disqualification  of  one  or  more  of  the 
jurors,  unless  it  is  clear  that  the  jury  was 
not  an  impartial  one,  and  that  in  conse- 
quence the  defeated  party  has  not  had  a 
tair  trial.  This  is  true,  even  though  the 
defeated  party  and  his  counsel  knew  noth- 
ing of  the  objection  to  the  juror  until  after 
the  trial."  {Obiter,)  Sansouver  v.  Glen- 
lyon  Dye  Works,  28  R.  I.  539,  68  Atl.  545. 

In  State  v.  Congdon,  14  R.  I.  458,  the 
court  declined  in  a  murder  case  where  the 
verdict  was  manslaughter,  to  grant  a  uew 
trial  on  account  of  the  relationship  of  a 
juror  to  the  victim,  where  the  probability 
was  that  the  juror  did  not  know  of  the 
relationship,  although  the  prisoner  alleged 
that  he  was  ignorant  of  the  fact  and  that 
he  had  no  opportunity  to  ascertain  it  in 
time  to  challenge  the  juror.  The  court  said: 
"A  petition  for  a  new  trial  on  the  ground 
tliat  one  of  the  jurors  who  tried  the  cause 
was  disqualified  by  relationship  is  not 
granted  as  of  course,  but  i»  addressed  to 
the  discretion  of  the  court.  'A  new  trial 
will  not  be  granted  in  a  criminal  case,' 
says  the  supreme  court  of  West  Virginia  in 
a  case  similar  to  the  case  at  bar,  adopting 
the  language  of  a  marginal  note  of  a  prior 
case,  'for  matter  that  is  a  principal  cause 
of  challenge  to  a  juror,  which  existed  before 
he  was  elected  and  sworn  as  such  juror, 
but  which  was  unknown  to  the  prisoner  un- 
til after  the  verdict,  and  whicn  could  not 
have  been  discovered  before  the  juror  was 
80  sworn  by  the  exercise  of  ordinary  dili- 
gence, unless  it  appears  from  the  whole 
ease  that  the  prisoner  suffered  injustice 
from  the  fact  that  such  juror  sat  upon  the 
case,'  SUte  v.  Williams,  14  W.  Va.  869; 
SUte  V.  McDonald,  9  W.  Va.  456;  McDon- 
ald V.  Beall,  65  Ga.  293.  The  law  may  be 
put  rather  strongly  in  this  quotation,  but, 
however  that  may  be,  we  do  not  think  we 
ouglit  to  grant  a  new  trial  simply  on  ac- 
count of  the  relationship,  in  view  of  the 
fact  that  the  relationship  was  so  remote, 
and  that  the  juror  himself  swears  that  he 
was  ignorant  of  it,  and  is  corroborated  in 
»o  swearing,  without  some  more  convincing 
counter  evidence  than  we  have,  and  with- 
out some  better  reason  than  we  have  for 
thinking  that  the  prisoner  suffered  an  ac- 
tual injury  from  the  presence  of  the  juror 
on  the  panel.  The  prisoner  was  indicted 
for  murder  and  convicted  of  manslaughter 
only.'* 

Texas. 

The  Texas  rule,  so  far  afl  ooncems  mat- 
ters not  resting  in  bias,  is  that,  in  felony  at 
least,  the  matter  is  covered  by  the  statute 
limiting  the  grounds  for  new  trials.  Thus, 
in  Leeper  ▼.  State,  29  Tex.  App.  63,  14  S. 
W.  308,  it  was  held  that  it  was  not  a 
fTood  cause  for  a  new  trial  that  a  juror  had 
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falsely  declared  on  his  voir  dire  that  he 
was  a  householder  in  the  county  or  a  free- 
holder in  the  state,  although  the  accused 
and  his  counsel  did  not  know  of  the  dis- 
qualification until  after  the  end  of  the  trial, 
because  a  new  trial  should  not  be  granted 
under  these  circumstances  unless  it  is  made 
to  appear  that  probable  injury  has  result- 
ed to  the  moving  party  by  reason  of  the 
service  of  the  juror.  The  court  stated  that 
the  mere  disqualification  of  a  juror  "is  not 
a  valid  ground  for  a  new  trial.  It  is  not  a 
statutory  ground.  Code  Grim.  Proc.  art* 
777.  In  order  to  constitute  it  a  good 
ground  for  a  new  trial,  it  must  be  further 
made  to  appear  that  probable  injury  had 
resulted  to  the  defendant  by  reason  of  such 
juror  having  served  upon  the  trial."  The 
court  also  said:  "One  of  the  statutory 
grounds  for  a  new  trial  is  'where  the  court 
has  misdirected  the  jury  as  to  the  law,  or 
has  committed  any  other  material  error 
calculated  to  injure  the  rights  of  the  de- 
fendant.' Code  Grim.  Proc.  art.  777. 
Under  this  subdivision  the  error  committed 
must  be  a  material  one,  calculated  to  in- 
jure the  rights  of  the  defendant."  The 
court  overruled  on  this  point.  Lester  v. 
State,  2  Tex.  App.  432;  Armendares  v. 
State,  10  Tex.  App.  44  (objection  of  not 
being  voters)  ;  Boren  v.  State,  23  Tex.  App. 
28,  4  S.  W.  463;  Brackenridge  v.  State,  27 
Tex.  App.  513,  4  L.R.A.  360,  11  S.  W.  630, 
and  approved  O'Mealy  v.  State,  1  Tex.  App. 
180.  Ihe  aftirmanceof  the  Leeper  Case,  in 
139  U.  S.  462,  35  L.  ed.  225,  11  Sup.  Ct. 
Rep.  577,  was  pro  format  no  Federal  ques- 
tion having  been  properly  raised. 

In  Hughes  v.  State,  —  Tex.  Grim.  Rep. 
— ,  60  S.  W.  662,  infra,  V.  b,  4  (b),  the 
court  points  out  that  the  Leeper  Case  and 
those  following  it  did  not  relate  to  matters 
of  unfairness  or  partiality. 

Leeper  v.  State  was  followed  in  cases  of 
property  qualification,  in  Williamson  v. 
State,  36  Tex.  Grim.  Rep.  225,  36  S.  W. 
444;  Mays  v.  State,  36  Tex.'Grim.  Rep.  437, 
37  S.  W.  721;  Martinez  v.  State,  —  Tex. 
Crim.  Rep.  — ,  67  S.  W.  838;  also  in  the 
case  of  a  juror  who  had  not  resided  in 
the  state  the  statutory  period,  in  Sutton  v. 
State,  31  Tex.  Crim.  Rep.  297,  20  S.  W. 
564. 

Leeper  ▼.  State  is  also  cited  in  Lane  v. 
State,  29  Tex.  App.  310,  ]5  S.  W.  827, 
where  the  circumstances  may  have  been 
similar,  but  the  case  is  not  fully  reported 
as  to  whether  there  was  a  challenge  or  not. 

Where  a  juror  had  been  peremptorily 
challenged,  but  sat  in  place  of  another 
juror  by  mistake,  and  alter  the  jury  was 
sworn  the  mistake  was  discovered  and  the 
court  refused  to  discharge  the  juror,  it 
was  held  that  the  appellant  had  not  exer- 
cised due  diligence,  but  that  no  injuiy  ap- 
peared to  have  resulted.  Munson  v.  State, 
34  Tex.  Crim.  Rep.  498,  31  S.  W.  387. 

The  same  was  held  where  the  mistake 
was  not  discovered  until  after  verdict. 
Rice  V.  Dewberry,  —  Tex.  Civ.  App.  — ,  93 
S.  W.  716. 
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In  Trueblood  v.  State,  1  Tex.  App.  650, , 
where  the  alleged  disqualiticatiun  ui  aiiaer- 
age    was    apparently    disproved,    the    court 
said  obiter  tiiat  injury  must  appear. 

It  would  seem  that  in  the  Leeper  Case  the 
court  does  not  mean  to  uisapprove  so  -much 
of  the  decision  in  Brackenridge  v.  State, 
27  Tex.  App.  613,  4  L.K.A.  360,  11  S.  W. 
630,  as  related  to  prejudgment  of  the  case. 
There  the  juror  had  falsely  testihed  that 
he  was  a  qualified  voter  and  resident  in  the 
county,  and  it  further  appeared  that  he  had 
prejudged  the  case  and  was  prejudiced 
against  the  accused,  although  what  he 
stated  on  his  voir  dire  in  this  respect  does 
not  affirmatively  appear;  and  it  was  con- 
sidered that  the  accused  had  not -been  pre- 
i'udiced,  although  the  court  was  not  at 
Lberty  to  consider  that  question.  It  will 
appear  by  reference  to  V.  b,  (4)  (b),  infra, 
that  the  Texas  courts  continue  to  grant 
new  trials  for  false  answers  by  a  juror  as 
to  his  impartiality. 

IV.  Constitutions  and  statutes. 

Statutes  as  to  discharging  or  setting 
aside  a  juror  are  without  the  scope  of  this 
note. 

The  reader  will  understand  that  no  at- 
tempt is  made  in  this  note  to  state  the 
present  constitutional  or  statutory  law  of 
any  jurisdiction.  It  is  only  intended  here 
to  refer  to  cases  expressly  construing  Con- 
stitutions and  statutes  with  reference  to 
the  granting  of  new  trials  for  disqualifica- 
tions of  jurors  discovered  after  verdict. 

In  general,  the  constitutional  guaranty 
of  trial  by  an  impartial  jury  but  seldom  en- 
ters into  the  decision,  but  there  are  a  few 
cases  where  it  has  been  invoked.  See  also 
supra,  II.  c  (2). 

The  guaranty  in  the  United  States  Con- 
stitution of  an  "impartial  trial  by  jury" 
was  held  in  Territory  v.  Kennedy,  3  Mont. 
520,  to  make  it  ground  for  a  new  trial  that 
a  juror  on  his  voir  dire  had  erroneously 
stated  that  he  had  not  formed  or  expressed 
an  opinion. 

The  same  was  held  under  similar  clauses 
in  state  Constitutions  where  the  answers  of 
a  juror  on  his  voir  dire  qualified  him,  but 
it  was  shown  after  verdict  that  he  had  be- 
fore the  trial  used  expressions  showing  that 
he  had  prejudged  the  case.  Jones  v.  State, 
B7  Miss.  269,  52  So.  791;  People  v.  Bishop, 
infra,  V.  b(4)    (d). 

It  was  similarly  held  under  the  state 
Constitution  and  statutes  in  Hughes  v. 
State,  —  Tex.  Grim.  Rep.  — ,  60  S.  W.  562, 
the  court  referring  to  the  Leeper  Case,  29 
Tex.  App.  63,  14  S.  W.  398,  as  not  relating 
to  matters  affecting  fairness  or  impartiali- 
ty. 

Effect  of  provisions  that  objections  must  be 
made  before  the  juror  is  sworn. 

In  some  jurisdictions  there  are  stat- 
utes providing  that  objections  to  jurors,  or 
certain  objections  to  them,  must  be  taken 
before  the  juror  is  sworn.  This  note  does 
not  attempt  to  indicate  the  presence  or  ab- 
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sence    of    such    statute    in    a   jurUKiiction 
where  the  decision  does  not  refer  to  it* 

Under  a  statute  providing  that  no  ex- 
ception against  any  juror  on  account  of 
his  citizenship,  nonresidence,  age,  or  other 
legal  disability  shall  be  allowed  after  the 
jury  is  sworn,  a  new  trial  was  denied  al- 
though a  juror  had  mistakenly  taitified 
that  he  was  a  qualified  elector  (Whitehead 
v.  Wells,  29  Ark.  99),  also  where  the  juror 
had  testified  that  he  was  a  (qualified  tlec- 
tor,  when  he  had  not  paid  his  poll  taxes, 
but  no  prejudice  was  shown  (James  t. 
State,  68  Ark.  464,  60  S.  W.  29). 

Where  the  statute  provided  that  "'no  ex- 
ception to  a  juror  on  account  of  his  citi- 
zenship, nonresidence,  state,  or  age,  or  oth- 
er legal  disability  shall  be  allowed  after  the 
jury  is  sworn,"  it  was  held  that  it  was  do 
objection  after  verdict — 

— that  some  of  the  jurors  were  not  on  the 
jury  list,  no  prejudice  being  shown.  State 
V.  Breen,  59  Mo.  413; 

— ^that  a  juror  was  over  age  when  not 
asked  about  it  on  voir  dire.  Pitt  v.  Bish- 
op, 53  Mo.  App.  600  (where  the  courL 
thought  t^e  decision  would  have  been  th' 
same  without  the  statute) ;  Blair  v.  Tal- 
terson,  131  Mo.  App.  122,  110  S.  W.  615; 

— that  a  juror  could  not  read  or  wriw 
when  he  was  not  asked  about  it  on  his  voirt 
dire,  Orr  v.  Bradley,  26  Mo.  App.  146, 
103  S.  W.  1149; 

— that  a  juror  had  been  convicted  of  a 
crime,  although  he  answered  in  the  n^ative 
the  question  whether  "he  knew  of  any  rea- 
son why  he  should  not  sit  as  a  juryman  in 
the  case  and  give  defendant  a  fair  and  im- 
partial trial.'^  State  v.  Wilson,  230  Mo. 
647,  132  S.  W.  238. 

Where  the  statute  provided  "that  no  ob- 
jection against  any  juror  on  account  of  hii 
estate  or  age  or  any  other  legal  dlsabilitv 
shall  be  allowed  after  he  is  sworn,"  it  wa» 
held— 

— ^to  be  too  late  after  verdict  to  object 
to  a  jnror  as  not  having  paid  his  taxf» 
Poindexter  v.  Com.  33  Gratt.  766; 

— ^that  if  jurors  on  their  voir  dire  st«t« 
that  they  have  expressed  opinions,  and  tU 
prisoner  does  not  question  them  further,  be 
cannot  of  right  object  after  verdict  if  such 
opinions  were  unfavorable  to  him,  the 
court  considering,  however,  that  the  statuu? 
would  not  prevent  the  trial  court  in  its  dtfr- 
cretion  from  hearing  all^ations  of  fraaJ 
or  hostility  of  a  juror,  even  though  exist- 
ing before  he  was  sworn.  Com.  v.  Jones*  * 
Leigh,  598. 

On  the  other  hand  in  Dilworth  v.  Com. 
12  Gratt.  689,  66  Am.  Dec  264,  it  was  held 
that  it  was  good  cause  for  a  new  trial  that 
one  who  had  been  a  member  of  the  indict  in* 
grand  jury  testified  on  his  voir  dirt  a5 
a  petty  jurvman  that  he  had  not  made  np 
or  expressed  any  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner  where  the  truth 
was  discovered  by  the  prisoner  after  tl»c 
jury  was  sworn,  and  he  made  hia  motion 
before  any  evidence  was  taken;  the  court 
also  considering  that  the  above  statute  di<) 
not  relate  to  eausea  of  challeqce  exisiiiiC 
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at  common  law,  but  u  to  which  the  Btat^ 
utes  are  silent. 

In  Bristow  ▼.  Com.  16  Gratt.  634,  how- 
ever, it  was  held  that  the  fact  that  a  juror 
was  a  member  of  the  indicting  grand  jury 
was  no  cause  for  a  new  trial  in  the  absence 
of  due  diligence  on  the  part  of  the  prison- 
er, and  in  the  absence  of  injury  to  the  pris- 
oner, the  court  considering  that  even  if  due 
diligence  were  shown,  that  should  not  re- 
sult in  a  new  trial  in  the  absence  of  in- 
jury ta  the  prisoner  in  the  court's  discre- 
tion. 

The  fact  that  a  juror  is  underage  was 
held  to  be  no  objection  after  verdict,  wliere 
the  statute  declared  that  jurors  are  to  be 
citizens  twenty-one  years  of  age,  housekeep- 
ers, etc;  that  certain  persons  shall  not  be 
compelled  to  serve  as  jurors,  and  also  pro- 
vided :  "but  the  fact  that  a  person  not  com- 
petent served  on  a  jury  shall  not  be  cause 
for  setting  the  verdict  aside,  nor  shall  ex- 
ceptions be  taken  to  any  juror  for  such 
cause  after  the  jury  has  boeen  sworn." 
CJombs  ▼.  Com.  97  Ky.  24,  29  S.  W.  734. 

Where  the  statute  provided  that  "no  ex- 
ception against  any  juror  on  account  of  his 
estate  shall  be  allowed  after  he  is  sworn," 
it  was  held  to  be  too  late  after  verdict  to 
object  that  a  juror  was  not  a  householder. 
Bratton  v.  Bryan,  1  A.'  K.  Marsh.  212; 
Rennick  v.  Walthal,  2  A.  K.  Marsh.  23; 
Finley  v.  Haden,  3  A.  K.  Marsh.  330. 

Overage  of  a  juror,  unknown  until  after 
trial,  was  held  to  be  no  cause  for  a  new  trial 
where  the  statute  provided  that  ''an  objec- 
tion to  the  qualifications  of  a  juror  is  avail- 
able only  upon  a  challenge."  People  v.  Thay- 
er, 132  App.  Div.  693,  116  N.  Y.  Supp.  821. 

And  under  this  statute  it  was  held  that 
the  fact  that  a  juror  is  a  deputy  sheriff  is 
no  abjection  after  verdict,  though  the  sher- 
iff is  the  defendant.    Stedman  v.  Batchelor, 

49  Hun,  390,  3  N.  Y.  Supp.  580. 

So,  insufficient  residence  to  qualify  as  a 
voter  was  held  to  be  no  objection  after 
verdict,  where  the  statute  (1799)  provided 
that  no  one  was  capable  to  be  of  a  jury 
for  the  trial  of  felony  not  qualified  to  vote, 
and  if  returned  he  should  be  discharged  on 
challenge,  "provided,  that  no  exception 
against  any  juror  pn  account  of  his  quali- 
fication shall  be  allowed  after  he  is  sworn." 
Epps  ▼.  State,  19  Ga.  102   (murder). 

It  may  be  noted  that  it  was  said  in  the 
murder  case  of  John  ▼.  State,  16  Ga.  200, 
that  **by  the  38th  section  of  the  judiciary 
act  of  1799,  all  exceptions  to  jurors  in  civil 
cases  must  be  taken  before  they  are  sworn. 
Cobb's  Dig.  546.  The  spirit  of  this  provi- 
sion would  seem  to  require  that  due  dili- 
gence, at  least,  would  be  required,  before 
a  new  trial  would  be  granted  in  a  criminal 
case  on  account  of  the  disqualification  of 
the  juror." 

The  trial  court  was  held  justified  in  re- 
garding a  lack  of  diligence  as  waiving  a 
cause  for  challenge,  in  Beck  v.  State,  20 
Ohio  St.  228,  where  the  court  said:  "Sec- 
tion 134  of  the  Code  of  Criminal  Procedure 
declares  that  it  'shall  be  good  cause  for 
rhallenge  to  any  person  called  ^a  a  juror 
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on  any  indictment,  that  he  was  a  member 
of  the  grand  jury  which  found  the  indict- 
ment.' Section  135  provides  that  all  chal- 
lenges for  cause  'shall  be  made  before  the 
jury  is  sworn,  and  not  afterward.'  The 
objection  taken  after  trial,  to  the  juror 
Hickey,  is  thus  declared  by  statute  to  be 
a  ground  of  challenge  only,  and  as  such  it 
may  be  waived.  The  court  below  was  jus- 
tified in  regarding  the  failure  to  interro- 
gate the  juror,  or  to  make  inquiry  into 
the  subject-matter  of  this  cause  for  chal- 
lenge, before  the  jury  was  sworn,  as  a 
waiver  of  the  same." 

In  State  v.  Breen,  supra,  the  court  said: 
Where  the  objection  to  the  juror  only 
goes  to  the  formalities  by  which  he  was 
selected  and  impaneled,  and  there  is  noth- 
ing to  show  that  the  juror  was  an  improp- 
er juror,  or  that  there  was  any  collusion 
or  other  improper  motives  on  the  part  of 
the  officers  selecting  the  jury,  and  nothing 
to  even  raise  a  suspicion  that  any  injury 
could  have  accrued  to  the  defendant,  a  new 
trial  will  not  be  panted  where  no  objection 
is  made  to  the  juror  until  after  verdict." 

In  State  v.  Wilson,  supra,  the  court 
said:  "The  foregoing  statute  has  been  uni- 
formly construed  by  this  court  as  denying 
the  right  of  a  party  to  a  civil  or  criminal 
cause  to  object  to  a  juror  after  the  jurv  is 
sworn,  for  any  of  the  causes  mentioned  in 
said  section.  .  .  .  And  the  phrase,  'or 
other  legal  disability,'  ...  is  broad 
enough  to  include  the  objection  made  to  the 
juror  in  this  case." 

In  State  v.  Jones,  89  S.  C.  41,  71  S.  E. 
291,  Ann.  Cas.  1912D,  1298,  while  it  was 
not  necessary  to  the  decision  and  it  does 
not  appear  whether  the  jurors  had  been  ex- 
amined on  voir  dire  or  not,  the  court  said 
in  reference  to  a  complaint  that  certain  ju- 
rors had  formed  and  expressed  opinions  ad- 
verse to  the  defendant  before  they  were 
sworn:  "The  law  gives  an  ample  opportuni- 
ty to  one  on  trial  to  test  the  impartiality 
oif  jurors  by  swearing  them  upon  their  voir 
dire,  when  they  are  invariably  asked  *if 
they  have  formed  or  expressed  opinions  as 
to  the  guilt  or  innocence  of  the  accused;' 
and  the  accused  has  the  opportunity  of  ex- 
amining them  upon  any  otner  matter.  One 
upon  trial  is  not  only  deemed  to  know  ev- 
erything which  bv  the  exercise  of  due  dili- 
gence he  might  discover,  but  he  is  informed 
by  our  statute,  §  2946,  Code  of  Laws,  that 
all  objections  to  jurors,  if  not  made  be- 
fore the  jury  is  impaneled  or  charged  with 
the  trial,  shall  be  deemed  waived,  and  if 
made  thereafter  shall  be  of  noneffect." 

— provisions  that  disqualification  shall  not 
vitiate  a  verdict. 

Where,  under  the  statute,  ability  to  read 
and  write  constitutes  one  of  the  qualifica- 
tions of  a  juror,  but  the  statute  further 
provides  that  "the  lack  of  such  qualifica- 
tion on  the  part  of  one  or  more  jurors 
shall  not  vitiate  an  indictment  or  verdict," 
an  objection  that  the  juror  cannot  read  or 
write  is  too  late  after  verdict.  Huggins  ▼. 
State,  103  Miss.  227>  60  So.  209, 
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Aliena^  of  a  juror  is  no  ground  for  a  new 
trial  where  the  state  Constitution  provides 
that  jurors  must  be  qualified  electors  able 
to  read  and  write,  but  the  want  of  qualiflca* 
tion  of  a  juror  shall  not  vitiate  a  verdict. 
Fulcher  r.  State,  82  Miss.  630,  36  So.  170, 
where,  however,  the  court  observed  that  ig- 
norance of  the  fact  when  the  juror  was 
accepted  did  not  appear. 

It  may  be  noted  that  it  la  apparently 
considered  in  Okershauser  r.  State,  136 
Wis.  Ill,  116  N.  W.  769,  that  the  matter 
of  qualification  of  jurors  is  included  in  a 
statute  which  provides  that  no  irregularity 
in  the  impaneling  of  petit  jurors  shall  be 
sufficient  to  set  aside  ttie  verdict  unless  the 
party  making  the  objection  was  injured  by 
the  irregularity,  or  unless  the  objection 
was  made  before  the  return  of  the  verdict. 

False  answers  ••  "misconduct"  under  stat- 
utes. 

This  subject  la  oonsidered  infra,  V.  b, 
(4)    (d). 

Disqualification  of  juror  not  embraced  in 
statute  allowing  new  trials. 

In  some  cases  a  new  trial  has  been  denied 
on  the  ground  that  the  statute  providing 
for  new  trial9  "only"  for  kpeciat  reasons 
does  not  include  disqualifications  of  jurors. 

It  was  held  in  People  v.  Fair,  43  Cal.  137, 
that  false  answers  by  a  juror  as  to  his  im- 
partiality were  no  cause  for  a  new  trial 
where  the  statute  enumerating  the  "only" 
grounds  on  which  a  motion  for  a  new  trial 
might  be  made  did  not  include  disqualifi- 
cation of  jurors. 

In  State  v.  Coleman,  17  8.  D.  694,  98  N. 
W.  176  (murder),  where  the  nature  of  the 
disqualification  is  not  reported,  it  was  held 
that  disqualification  of  a  juror  not  raised 
at  the  trial  was  not  a  ground  for  a  new 
trial,  the  statute  not  including  it,  and  that 
it  was  not  included  in  the  clause,  "when 
new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not  with  rea- 
sonable diligence  have  discovered  and  pro- 
duced at  the  trial."  Following  People  r. 
Fair,  supra,  under  a  similar  sUitute.  The 
court  considered  that  the  same  rule  would 
apply  in  the  absence  of  statute. 

That  a  juror  was  not  a  citizen  of  the 
county  was  held  to  be  no  cause  for  a  new 
trial  in  Roeeborough  v.  State,  43  Tex.  670, 
the  statute  not  including  that  among  one 
of  the  causes,  and  it  not  being  shown  that 
it  was  not  from  want  of  proper  inquiry 
that  defendant  and  his  counsel  were  ignor- 
ant, if  they  were  so. 

That  a  juror  was  not  a  citizen  of  the 
state  is  not  a  reason  for  a  new  trial,  as  it 
is  not  one  of  the  grounds  set  out  in  the 
statute,  no  prejudice  appearing.  CMealy  v. 
State,  1  Tez.  App.  180,  approved  in  Leeper 
▼.  State,  20  Tez.  App.  63,  14  S.  W.  398. 

In  Leeper  v.  State,  supra,  it  was  held 
that  a  false  answer  by  a  juror  that  he  was 
a  freeholder,  when  no  probable  injury  ap- 
peared, was  not  a  cause  for  a  new  trial 
under  a  statute  providing  for  new  trials 
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"where  the  court  .  •  .  has  committed 
an^  .  .  .  material  error  calculated  to 
iniure  the  rights  of  the  defendant."  For 
other  Texas  cases  following  this  decision  in 
principle,    see   supra,    in.   b. 

That  a  juror  was  discovered  aft«r  ver- 
dict not  to  be  a  citizen  is  not  within  the 
above  statute.    Roeeborough  r.  State,  supra. 

Miscellaneous  provisions. 

That  a  juror  had  been  convicted  of  lar- 
ceny after  he  had  been  put  upon  the  jury 
list,  when  not  discover«l  until  after  the 
trial,  is  good  cause  for  a  new  trial,  as  such 
trial  is  void  where  the  Constitution  dr 
Clares  that  the  right  of  trial  by  jury  "shall 
remain  inviolate,"  for  one  convicted  of  lar- 
ceny was  "infamous"  at  common  law,  and 
disqualified  to  sit  as  a  juror.  Williams  v. 
SUte,  12  Ga.  App.  337,  77  S.  £.  189. 

A  new  trial  must  be  granted  where  it  is 
first  discovered  after  verdict  that  a  juror 
had  been  convicted  of  larceny  and  never 
pardoned,  and  so  was  disquaufied  b^  the 
state  Constitution,  which  requires  juron 
to  be  qualified  electors  and  states  that  per- 
sons convicted  of  larceny  "are  disqualified" 
for  voting,  and  the  statute  provides  that 
"if  a  party  knows  of  any  objection  to  a 
juror  in  season  .to  propose  it  before  the 
trial,  and  omits  to  do  so,  he  shall  not  after- 
wards be  allowed  to  make  the  same  objec- 
tion, unless  by  leave  of  the  court."  (Stat. 
1871,  Rev.  Stat.  1893,  §  2406.)  Garrett  v. 
Weinberg,  64  S.  C.  127,  31  S.  E.  341,  the 
court  distinguishing  the  early  ca«es  as  be- 
fore the  constitutional  and  statutory  pro- 
visions. 

It  is  "good  cause"  under  the  statute  for 
a  new  trial,  that  a  juror  in  a  murder  case, 
who  on  his  voir  dire  had  falsely  denied  ex- 
pressing opinions,  etc.,  was  biased,  and  the 
truth  was  discovered  after  the  trial,  the 
statute  providing  for  new  trials  "where  any 
good  cause  exists  other  than  those"  enumer- 
ated. Territory  r.  Charts,  4  Aria.  4,  32 
Pac.  166. 

In  Tarpey  r.  Madsen,  26  Utah,  294,  73 
Pac.  411,  it  was  held  where  it  was  dis- 
covered after  verdict  that  a  juror  had 
falsely  denied  interest  on  voir  dire,  that 
this  under  the  statute  was  a  case  of  such 
a  surprise  as  "ordinary  prudence  could  not 
have  guarded  against,"  and  furnished 
grounds  under  such  statute  for  a  new  trial. 

Relationship  of  a  juror  discovered  by  the 
other  party  after  verdict  is  good  cause  for 
a  new  trial  under  a  statute  providing  that 
"if  a  party  knows  any  objection  to  a  juror 
in  season  to  propose  it  before  trial,  and 
omits  so  to  do,  he  shall  not  afterwards  be 
allowed  to  make  it,  unless  by  leave  of 
court  for  special  reasons."  Lane  v.  Good- 
win, 47  Me.  693. 

Under  a  statute  providing  that  one  ob- 
jecting that  a  juror  is  related  to  another 
party  "may  raise  the  objection  within  six 
months  from  the  date  or  verdict,"  it  was 
held  that  an  objection  within  six  months, 
where  the  party  and  the  counsel  did  not 
know  of  the  relationship  until  after  the 
trial,  is  as  effective  as  if  raised  by  challenge 
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on  the  trial,  and  the  moving  party  U  not 
required  to  satisfy  the  court  that  injustice 
has  been  done  hizn.  Ballard  v.  Van  Tuyl, 
142  App.  Div.  278,  326  N.  Y.  Supp.  820, 
where  it  ia  suggested  by  a  dissenting  opin- 
ion that  the  question  was  not  asked  on 
voir  dire.  But  under  the  statute  an  ob- 
jection made  more  than  six  months  after 
▼erdict  is  too  late.  Bradt  v.  Peck,  81  App. 
Diy.  295,  81  N.  Y.  Supp.  106. 

In  Jeffries  ▼.  Randall,  14  Mass.  206,  it 
was  held  that  it  was  too  late  after  the 
▼erdict  to  object  to  the  qualification  of  a 
juror  in  a  real  action,  that  he  was  interest- 
ed in  a  similar  question,  within  the  statute 
prohibiting  those  interested  in  similar  ques- 
tions from  sitting  as  jurors  in  certain  real 
actions.  The  court  states  that  if,  however, 
upon  his  voir  dire,  the  party  had  interro- 
gated the  juror  upon  this  point  and  failed 
to  discover  the  facts,  it  would  have  been 
within  the  equity  of  the  statute  to  have 
granted  relief  after  the  verdict.  The  stat- 
ute provided  that,  on  motion  of  either 
party,  any  juror  before  the  trial  might  be 
sworn,  "whether  he  is  any  way  related  to 
either  party,  or  hath  formed  or  given  any 
opinion,  or  is  sensible  of  any  particular 
interest  or  prejudice  in  the  cause.'' 

Where,  two  summoned  jurors  being  in 
court,  one  by  mistake  took  a  seat  in  the 
jury  box  when  the  name  of  the  other  was 
called,  the  defeated  party,  discovering  the 
mistake  after  verdict,  is  not  of  right  en- 
titled to  a  new  trial  where  he  is  not  in- 
jured, as  the  case  is  within  the  statute  pro- 
viding that  ''no  irregularity  in  a  writ  of 
venire  facias,  or  in  the  drawing,  summon- 
ing, returning,  or  impaneling  of  jurors, 
shall  be  sufficient  to  set  aside  a  verdict,  un- 
less the  party  making  the  objection  was  in- 
jured by  the  irregularity,  or  unless  the  ob- 
jection was  made  before  the  returning  of 
the  verdict."  Com.  v.  Parsons,  139  Mass. 
381,  31  N.  E.  767. 

In  Munroe  v.  Brigham,  19  Pick.  368, 
overage  of  a  juror  was  held  no  cause  for  a 
new  trial,  as  it  was  an  exemption  rather 
than  a  disqualification,  and  was  within  the 
spirit  of  the  statute  just  quoted  in  the  Par- 
sons Case. 

Summoning  a  wrong  person  of  the  same 
name  as  the  juror  intended  is  an  "error  in 
summoning  a  juror,"  under  a  statute  ex- 
pressly declaring  that  verdicts  shall  not  be 
set  aside  for  errors  in  summoning  jurors, 
but  that  the  trial  should  be  a  waiver  of  the 
error.    Com.  ▼.  Beucher,  10  Pa.  Co.  Ct.  3. 

Tliat  a  juror  was  a  member  of  the  indict- 
ing grand  jury  is  no  cause  for  a  new  trial 
when  he  was  not  asked  this  on  his  voir 
direy  the  statute  simply  providing  that  "if 
challenged  for  that  cause  by  the  defendant, 
the  grand  juror  shall  not  be  put  upon  the 
trial  jury.''  Denmark  v.  State,  43  Fla. 
182,  31  So.  269  (the  court  pointed  out  that 
the  minutes  would  have  shown  it). 

Allowing  a  new  trial  is  discretionary,  and 
the  trial  court  is  not  required  to  allow  a 
new  trial,  as  it  was  an  exemption  rather! 
was  biased,  by  reason  of  a  statute  which  I 
nro^ides  that  "no  verdict  shall  be  set  aside  I 
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for  any  cause  which  might  be  alleged  as 
l^round  for  challenge  of  a  juror  before  the 
jury  are  sworn,  except  when  the  objection 
to  the  juror  is  that  he  had  a  bias  against 
the  defendant  such  as  would  have  disquali- 
fied him,  and  such  disqualification  was  not 
known  to  or  suspected  by  the  defendant  or 
his  counsel  before  the  juror  was  sworn." 
Paolucci  V.  United  States,  30  App.  D.  C. 
217,  12  Ann.  Cas.  920,  writ  of  certiorari 
denied  without  opinion  in  208  U.  S.  617| 
52  L.  ed.  646,  28  Sup.  Ct.  Rep.  668. 

In  Hodg^  V.  Com.  89  Va.  266,  16  S.  S. 
613,  where  it  was  considered  that  the  juror 
was  not  biased,  the  court  points  out  that 
under  the  statute  of  Virginia,  if  a  party 
did  not  avail  himself  of  the  provision  to 
have  the  juror  interrogated  by  the  judge, 
his  objection  was  to  be  determined  by  the 
court  in  its  discretion  according  to  the 
merits,  the  statute  providing:  "No  excep- 
tion shall  be  allowed  against  any  juror 
after  he  is  sworn  upon  the  jury,  on  account 
of  age  or  other  legal  disability,  unless  bv 
leave  of  the  court.  .  .  .  The  court  shall, 
on  motion  of  either  party  in  any  suit,  ex- 
amine on  oath  any  person  who  is  called  as 
a  juror  therein,  to  ascertain  whether  he  is 
related  to  either  party,  or  has  any  interest 
in  the  cause,  or  has  expressed  or  formed 
any  opinion,  or  is  sensible  of  any  bias  or 
prejudice  therein;  and  the  party  objecting 
to  the  juror  may  introduce  any  competent 
evidence  in  support  of  the  objection;  and 
if  it  shall  appear  to  the  court  that  the  juror 
does  not  stand  indifferent  in  the  cause,  an- 
other shall  be  drawn  or  called,  and  placed 
in  his  stead,  for  the  trial  of  the  cause." 
It  may  be  noted  that  it  was  held  in  Bur- 
roughs V.  State,  33  Ga.  403,  that  the  Geor- 
gia statute  of  1866  did  not  prescribe  the 
time  in  which  objections  must  be  made. 

For  cases  as  to  county  commissioners  and 
bailiffs  as  jurors  under  the  Florida  statute, 
see  infra,  vl.  p. 

F.  The  question  of  due  diligence* 
a.  In  general. 

The  courts  which  permit  new  trials  on 
account  of  objections  after  verdict  to  dis- 
qualifications of  jurors  do  so  in  general  up- 
on the  theory  tnat  the  moving  party  did 
not  fail  to  employ  due  or  reasonable  dili- 
gence in  the  selection  of  the  jur^.  Most 
courts  consider  that  certain  objections  to  a 
juror  are  past  remedy  after  verdict,  as  due 
diligence  would  have  discovered  them  before 
the  juror  was  selected.  And  the  courts, 
which  arbitrarily,  in  the  absence  of  statute, 
refuse  new  trials  for  all  objections  to  jurors 
after  verdict,  ground  their  rule  in  general 
upon  the  theory  that  due  diligence  would 
have  prevented  the  selection  of  a  disquali- 
fied juror. 

The  reader  will  find  it  often  difficult  to 
tell  in  reading  a  case  where  a  new  trial  is 
refused,  whether  the  court,  in  pointing  out 
that  the  moving  party  did  not  employ  due 
diligence,  means,  on  the  one  hand,  to  say 
that  if  he  had  used  due  diligence,  it  would 
have  granted  him  a  new  trial,  or  on  the 


050 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


other  hand,  is  aimplj  stating  that  he  can- 
not complain  of  the  rigid  rule  (against 
new  trials  for  objections  to  jurors  made 
after  verdict),  as  it  is  founded  upon  the 
theory  that  due  diligence  would  have  se- 
cured him  a  qualified  jury. 

Thus,  even  when  reading  together  the 
cases  in  a  jurisdiction  which  has  a  rigid 
rule  against  new  trials,  constant  references 
by  the  court  to  the  appellant's  lack  of  due 
diligence  often  suggest  that  perhaps  the 
court  is  dissatisfied  with  the  rigid  rule,  and 
might  depart  from  it  if  it  could  see  no 
want  of  diligence  in  the  particular  case. 
Under  these  circumstances  it  is  hazardous 
to  attempt  to  extend  the  value  of  the  case 
beyond  the  point  in  issue. 

Diligence  mav  require  an  examination  of 
records,  general  inquiries  or  investigations 
out  of  court,  and  examinations  more  or  less 
searching  on  voir  dire.  Sometimes  an  ex- 
amination of  the  papers  in  the  case  would 
have  given  the  information,  as  where  a 
juror  was  the  surety  for  a  party  in  the 
case.  See  cases  infra,  VI.  c  (1).  And  cer- 
tain objections  may  be  easily  verified  by 
examination  of  records.  The  criminal  cases 
often  lay  stress  on  the  law  requiring  a  copy 
of  the  jury  list  to  be  given  to  the  prisoner 
a  certain  time  before  the  trial. 

It  is  usual  for  the  courts  to  say  that  tho 
matter  could  have  been  inquired  into  before 
the  juror  was  taken  upon  the  jury.  Wood- 
land V.  State,  57  Tex.  Grim.  Rep.  352,  323 
S.  W.  141.  Absence  of  a  party  and  counsel 
from  the  trial  has  been  held  to  be  a  waiver 
of  a  juror's  lack  of  property  qualification 
(Clark  V.  VanVrancken,  20  Barb.  278), 
or  of  his  interest  (Cressap  v.  Winchester.  6 
Rob.  (La.)  458).  And  no  relief  will  be 
granted  where  counsel  turns  aside  from  a 
suggestion  made  to  him.  Territory  v. 
Anderson,  4  N.  M.  213,  13  Pac.  21  (mur- 
der). 

It  should  be  made  to  appear  that  the  diffi- 
culty did  not  arise  from  want  of  diligence. 
Trueblood  v.  State,  1  Tex.  App.  550 
{obiter). 

In  Harrington  v.  Manchester  &  L.  R.  Co. 
62  N.  H.  77,  the  court  said  in  declining  to 
set  aside  a  verdict  for  relationship  of  a 
juror  to  a  stockholder  of  the  defendants: 
"The  general  rule  derived  from  the  cases  is 
that,  if  the  party  has  used  reasonable  dili- 
gence to  ascertain  the  competency  of  a 
juror,  and  has  failed  to  discover  disqualify- 
ing facts  afterwards  proved,  and  which 
might  operate  to  his  prejudice  in  the  trial, 
the  verdict  will  be  set  aside;  otherwise  not. 
ProfTatt's  note  to  Rollins  v.  Ames,  0  Am. 
Dec.  79.  It  does  not  appear  from  anv  facts 
in  the  case,  that  the  plaintiff  used  diligence 
in  discovering  the  relationship  of  the  juror 
«to  a  stockholder  of  the  defendants,  and  the 
motion  to  set  aside  was  properly  denied." 
This  case  was  followed  in  Readv  v.  Man- 
chester Gaslight  Co.  67  N.  H.  147,  68  Am. 
St.  Rep.  642,  36  Atl.  878;  Hersey  v.  Hutch- 
ins.  70  N.  H.  130,  46  Atl.  33. 

In  Eastman  v.  Wight,  4  Ohio  St.  156, 
where  the  court  denied  a  motion  for  a  new 
trial  on  account  of  the  fact  that  a  juror 
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was  not  an  elector,  upon  the  ground  that 
ignorance  of  the  counsel  did  not  appear,  it 
was  said:  "We  have  settled  .  .  .  that 
to  lay  a  proper  foundation  for  a  new  trial, 
for  such  cause,  it  should  be  shown  to  the 
court  that  the  disqualification  of  the  juror 
was  unknown  to  the  party  and  his  counsel 
at  the  time  the  jury  was  impaneled,  and 
that  reasonable  diUffenee  was  used  before 
the  jury  was  sworn,  by  inquiry  of  the  juror 
or  otherwise,  to  ascertain  whether  aucii  ob- 
jection to  his  sitting  existed." 

See  also  State  ▼.  Jones,  89  8.  G.  41,  71 
S.  E.  291,  Ann.  Gas.  1912D,   1298,  supra. 

Forgetfulness  is  in  general  no  excuse. 
Thus,  in  Fellows's  Case,  5  Me.  333,  where 
it  was  held  that  the  fact  that  a  juror  was 
a  witness  against  the  defendant  on  a  former 
trial  of  the  case  is  no  objection  to  him,  it 
was  declared  that  if  the  objection  be  one 
of  bias  and  the  cause  forgotten  at  the  time 
of  trial,  it  is  too  late  to  raise  it  thereafter. 

But  persons  are  not  expected  to  remember 
details  several  years  afterwards.  See  Swift 
V.  Mott,  infra,  VI.  d  (4) ;  Williams  v.  Me- 
Grnde,  infra,  VI.  f. 

Juror  serving  after  being  challenged. 

It  is  not  due  diligence  to  permit  a  juror 
to  serve  after  he  has  been  challenged  or 
stood  aside,  and  a  new  trial  will  not  be 
ordered  in  such  case.  Rice  v.  Dewberry,  — 
Tex.  Civ.  App.  — ,  93  S.  W.  716.  See  also 
Munson  v.  State,  supra.  III.  b. 

Thus,  in  Munson  v.  State,  34  Tex.  Grim. 
Rep.  498,  31  S.  W.  387,  it  was  held  that 
the  trial  court  properly  refused  to  dis- 
charge a  juror  when  it  was  discovered  after 
the  jury  was  sworn  that,  although  the 
juror  had  been  peremptorily  challenged,  he 
was  sitting  in  the  place  of  another  juror 
by  mistake,  as  there  was  not  due  diligence, 
nor  did  injury  appear  to  have  result^. 

So,  in  Koenig  v.  Bauer,  1  Brewst.  (Pa.) 
304,  where  two  jurors  who  had  been  struck 
from  the  list  by  the  plaintiff  were  called 
and  sat  in  the  box,  and  a  new  trial  was 
denied  because  the  plaintiff  discovered  the 
fact  during  the  trial,  but  said  nothing  of 
it  until  after  the  verdict,  the  court  mti- 
mates  that  the  objection  would  be  bad  even 
if  not  discovered  until  after  the  trial,  as  it 
would  have  been  the  plaintiff's  own  fault. 

In  Cooper  ▼.  State,  —  Tex.  Oim.  Rep. 
— ,  144  S.  W.  937,  where  the  prisoner's 
counsel  challenged  a  juror  peremptorily  by 
drawing  a  pencil  through  his  name,  and  the 
same  juror,  owing  to  a  mistake  in  names, 
served  upon  the  trial  in  place  of  another 
juror,  and  this  juror  so  challenged  was  per- 
sonally known  to  the  prisoner's  counsel,  and 
the  prisoner  and  his  counsel  were  both  in 
court  during  the  trial,  it  was  held  that 
they  could  not  claim  after  the  verdict  that 
they  did  not  know  that  the  challenged  juror 
was  on  the  jury  until  just  as  the  verdict 
was  about  to  be  given  in. 

Necessity  of  promptness. 

It  may  be  stated  that  while  it  has  bea 
held  that  the  discovery  of  partiality  after 
the  jury  had  retired  was  good  cause  for  s 
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new  trial,  as  the  jury  were  then  beyond  the 
control  of  either  party  (M'Kinley  v.  Smith, 
Hardin  [Ky.]  167),  it  has  been  held  on  the 
other  hand  that  in  such  case  counsel  could 
not  remain  passive  and  try  to  arrest  the 
judgment,  but  should  apply  to  the  court  at 
once  ( State  v.  Tuler,  34  Conn.  280 ) .  It  was 
similarly  held ^ that  a  new  trial  would  not 
be  grant-ed  in  such  case,  although  there  had 
been  a  contradiction  on  voir  dire  of  the 
competency.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Osgood,  36  Ind.  App.  34,  73  N.  E. 
285. 

Technicalities. 

It  may  be  permissible  here  to  refer  to 
some  cases  which  arose  before  verdict,  where 
the  decisions  were  technical  and  arbitrary. 
Thus,  in  Tyndal's  Case,  Cro.  Car.  291 
(felony),  where  the  prisoner  challenged  the 
foreman  of  the  jury,  who  was  sworn  and 
marked  sworn  by  the  clerk  before  the  chal- 
lenge was  heard  by  the  court,  the  court  de- 
clined to  alter  the  matter  without  the  as- 
sent of  the  attorney  general.  So,  in  Pit- 
field  y.  Kimball,  25  N.  B.  193,  after  the 
jurors  had  been  sworn,  the  defendant's 
counsel  stated  that  he  had  challenged  one  of 
them  before  he  was  sworn,  but  the  judge 
said  he  could  not  interfere  at  that  stage, 
and  the  appellate  court  held  that  there  was 
no  error,  no  prejudice  being  shown,  and 
stated  that  the  counsel  ought  to  challenge 
so  that  the  clerk  could  hear. 

The  decision  of  the  trial  court  was  af- 
firmed in  Rex  v.  Pilgar,  27  Ont.  L.  Rep. 
337,  an  arson  case,  where  the  defendant's 
counsel  stated  that  before  they  called  the 
jury  he  would  like  to  ask  each  of  the  men 
who  were  called  whether  he  was  interested 
in  a  certain  insurance  company,  as,  if  so, 
he  would  not  be  eligible,  to  which  the  court 
said:  "We  will  see  when  the  question 
arises."  The  clerk  then  called  the  jurors, 
the  court  asked  the  clerk  to  stand  aside 
several  who  had  served  the  previous  day, 
and  defendant's  counsel  challenged  several 
jurors  peremptorily.  The  jury  was  then 
impaneled  and  sworn,  and  at  once  defend- 
ant's counsel  asked  the  court  to  see  if  any 
of  the  jury  were  interested  in  the  insurance 
company,,  to  which  the  court  replied  that  it 
was  too  late;  "I  was  waiting  for  it;  that 
would  be  a  good  challenge  for  cause." 

h.  Examination  of  juror  before  his 

selection, 

1.  In  general. 

In  the  early  days  any  preliminary  exami- 
nation of  the  jury  was  limited.  It  was  con- 
sidered a  reflection  on  the  juror  to  ask  him 
whether  he  had  formed  and  expressed  an 
opinion,  and  such  questions  were  not  al- 
lowed. Bute  ▼.  Sims,  2  Bail.  L.  29;  State 
▼.  Crank,  2  Bail.  L.  66,  23  Am.  Dec.  117. 
And  see  the  opinion  of  Woodworth,  J.,  in 
People  V.  Vermilyea,  .7  Cow.  125. 

In  Respublica  ▼.  Dennie,  4  Teates,  267, 
2  Am.  Dec.  402,  a  trial  involving  political 
issues,  where,  prior  to  the  jury  being  sworn, 
the  counsel  for  the  defendant  stated  that 
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they  had  received  information  that  some  of 
the  jury  had  declared  their  opinions  in 
ward  meetings  on  the  question  then  in 
issue,  and  asked  the  court  that  the  ques- 
tion should  be  proposed  to  them  before  they 
were  sworn,  whether  they  had  so  declared 
themselves,  the  court  declined  to  put  the 
question  to  the  jurors,  it  being  opposed  hj^ 
the  attorney  general  on  the  ground  that  it 
involved  discredit  and  no  such  practice  had 
ever  obtained  in  the  English  courts.  But 
the  court  publicly  declared  that  if  any  of 
the  jurors  m  the  box  did  not  feel  themselves 
indifi'erent  to  the  defendant,  or  had  pre- 
judged the  cause,  or  had  so  declared  them- 
selves, it  was  their  duty  to  mention  it  to 
the  court,  to  be  judged  of  b^  it. 

But  considerable  latitude  is  now  shown, 
and  in  many  jurisdictions  a  question  as  to 
the  forming  and  expressing  of  an  opinion, 
and  other  questions,  are  expressly  author- 
ized by  statute. 

And  if  a  party  is  not  permitted  by  law 
to  go  into  the  matter  on  voir  dire,  he 
should  employ  other  methods.  See  cases 
infra,  V.  b  (2),  "Criminality." 

But  it  has  been  held  in  a  number  of  cases 
that  if  the  cause  of  the  dofoct  is  one  not  to 
be  anticipated,  it  is  not  negligence  to  omit 
examination  upon  it. 

Leaving    examination    to    court    or    other 

party. 

In  a  few  cases  the  question  has  been 
raised  whether  counsel  must  repeat  ques- 
tions asked  bv  the  court  or  the  other  coun- 
sel.  Probably  there  is  in  general  no  real 
rule  on  this  subject,  it  depending  upon  the 
circumstances  of  the  particular  case. 

in  Daniels  v.  Lowell,  infra,  V.  b  (2),  it 
seems  to  be  considered  that  a  direction  by 
the  court  for  jurors  under  certain  defects 
to  leave  their  seats  is  not  equivalent  to  an 
examination  under  oath  by  counsel. 

In  Wilder  v.  State,  25  Ohio  St.  665,  it 
was  held  to  be  no  cause  for  a  new  trial 
that  a  juror  served  within  the  preceding 
twelve  months,  although  the  court  under 
the  statute  had  made  the  inquiry  whether 
any  of  the  jury  had  served  within  twelve 
months  and  the  juror  failed  to  respond  to 
the  inquiry,  as  reasonable  diligence  would 
have  discovered  the  facts,  and  reasonable 
diligence  would  have  required  the  party  to 
put  the  juror  at  least  on  his  voir  dire. 

In  Knight  v.  Kansas  City,  138  Mo.  App. 
153,  119  S.  W.  990,  it  was  held  that  counsel 
cannot  leave  the  examination  of  jurors  to  a 
judge  who  does  this  before  assigning  them 
to  the  various  divisions  of  the  court,  and 
thereafter  make  an  objection  to  a  juror 
which  an  individual  examination  on  voir 
dire  would  have  disclosed,  such  as  to  the 
juror's  ignorance  of  reading,  he  probably 
not  understanding  the  judge's  questions  put 
in  a  large  crowd.  The  court  said:  "Section 
3763,  Rev.  Stat.  1899,  provides  that  *no 
exception  to  a  juror  on  account  of  his 
citizenship,  nonrcsidence,  state,  or  age,  or 
other  legal  disability  shall  be  allowed  after 
the  jury  is  sworn.*  The  defendants  should 
have   seen   by   a   proper   examination   that 
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each  juror  had  the  requisite  qualifications 
before  he  was  accepted  and  sworn  to  try 
the  cause.  .  .  .  We  iiold  that  defend- 
ants waived  their  objection  by  their  failure 
to  use  proper  diligence  to  exercise  their 
rights  under  the  law." 

But  it  was  held  in  Hawaii  ▼.  Coelho, 
11  Haw.  213,  that  it  was  not  necessary  for 
the  defendant's  attorney  to  repeat  a  ques- 
tion put  by  the  state's  attorney  to  the  jury, 
who  had  remained  silent. 

2,  Failure  to  examine  furor  on  the  ob- 

iection. 

In  some  cases  it  is  laid  down  as  a  gen- 
eral rule  that  a  failure  to  interrogate  a 
juror  is  a  waiver  of  an  objection  to  him. 
Hyan  y.  Riverside  &  O.  Mills,  15  R.  I.  436, 

8  Atl.  246  (where  the  nature  of  the  dis- 
qualification docs  not  appear) ;  State  v. 
Co8|,TOve,  16  n.  I.  411,  16  Atl.  900  (as 
stating  the  rule)  ;  Sprague  v.  Brown,  21  R. 
1.  329,  43  Atl.  636  (as  applying  the  rule 
to  an  irregularity  in  drawing  jurors). 

It  has  been  stated  that  the  court  in  its 
discretion  might  grant  a  new  trial  although 
there  had  been  a  failure  to  examine  on  voir 
dire.  Woodward  v.  Dean,  113  Mass.  207, 
supra,  IX.;  State  v.  Durnam,  73  Minn.  160, 
75  N.  W.  127,  11  Am.  Grim.  Rep.  179, 
supra,  II. 

And  it  hai|  been  held  that  where  the 
master  causing  a  lack  of  competency  is  of 
an  unusual  nature,  failure  to  test  the  juror 
upon  it  is  not  negligence.    See  cases  infra 

Bias. 

Failure  to  examine  a  juror  as  to  bias 
procludtis  lat<'r  objection  as  to  bias.  Stew- 
art V.  Ewbank,  3  Iowa,  191;  State  v.  Shel- 
ledv,  8  Iowa,  477  (murder)  ;  State  ex  rel. 
Voile  V.  Funck,  17  Iowa,  365  (civil  suit)  ; 
McKinney  v.  Simpson,  51  Iowa,  662,  2  N. 
W.  535;  State  v.  Whitesides,  49  La.  Ann. 
352,  21  So.  540  (even  if  party  had  no 
counsel) ;  Tide  Water  Canal  Co.  ▼.  Archer, 

9  Gill  &  J.  479;  Brown  v.  State,  60  Miss. 
447  (not  necessary  to  decision) ;  Everton  v. 
Esgate,  24  Neb.  235,  38  N.  W.  794  (prob- 
ably not  necessary  to  decision)  ;  McGor- 
quodale  v.  State,  54  Tex.  Grim.  Rep.  344,  98 
S.  W.  879  (where,  however,  it  seems  there 
was  no  bias ) ,  writ  of  error  relating  to  other 
matters  dismissed  in  211  U.  S.  432,  53  L. 
ed.  269,  29  Sup.  Gt.  Rep.  146. 

For  the  situation  under  a  modern  Vir- 
ginia statute,  see  Hodg^  v.  Gom.  supra,  IV. 

Bias  must  be  gone  into  on  the  voir  dire, 
and  if  not  then  discovered  through  any  lack 
of  due  diligence,  cannot  be  raised  there- 
after. Webster  y.  State,  47  Fla.  108,  36 
So.  581. 

There  are  a  few  cases  to  the  contrary. 
Thus,  in  Monroe  v.  State,  5  Ga.  85  (mur- 
der), where  the  court  stated  that  it  did 
not  appear  whether  there  had  been  any  pre- 
liminary examination,  but  the  brief  of 
counsel  suggests  that  the  prisoner  had  made 
no  inquiry  on  voir  dire,  it  was  held  that 
prejudgment  of  the  case  by  a  juror  was  a 
good  cause  for  a  new  trial. 
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In  Hanks  v.  State,  21  Tex.  526,  disap- 
proved in  Aud  V.  State,  36  Tex.  Grim.  Rep. 
76,  35  S.  W.  671,  it  was  held  that  prejadg- 
ment  of  the  case  by  a  juror  was  good  caase 
for  a  new  trial,  and  that  the  fact  that  the 
juror  had  not  been  examined  as  to  his  pre- 
judice on  his  voir  dire  was  not  necessarily 
negligence,  and  a  new  trial  was  granted. 

And  in  Nash  v.  State,  2  Tex.  App.  362, 
a  case  where  the  juror's  testimony  on  voir 
dire  did  not  appear,  the  court,  wliile  think- 
ing that  the  evidence  did  not  clearly  show 
a  prejudgment  of  the  cajse  by  the  juror, 
considered  that  a  failure  to  examine  him 
on  voir  dire  by  a  party  would  not  necessar- 
ily show  a  lack  of  diligence,  and  it  pre- 
sumed that  the  trial  court  had  asked  the 
usual  questions,  and  that  the  juror  had 
qualified  in  the  usual  way,  but  concluded 
that  prejudice  had  not  been  shown. 

If  a  party  fails  to  examine  a  juror  on  his 
voir  dire  as  to  having  formed  or  exprei^sed 
an  opinion,  he  cannot  show  after  verdict 
that  before  the  trial  the  juror  used  expres- 
sions showing  bias.  Arkansas  Southern  R. 
Co.  v.  Loughridge,  66  Ark.  300,  45  S.  W. 
907  (not  necessary  to  decision) ;  Brown  t. 
St.  Louis,  I.  M.  &  S.  R.  Co.  62  Ark.  120, 
12  S.  W.  203:  Smith  v.  State,  69  Ark.  132, 
43  Am.  St.  Rep.  20,  26  S.  W.  712;  Casat 
V.  State,  40  Ark.  511;  Vowell  v.  State,  72 
Ark.  158,  78  S.  W.  762  (as  stating  the 
rule);  Romaine  v.  State,  7  Ind.  63;  Simp- 
son V.  Pitman,  13  Ohio,  365.  See  also  as 
referring  to  the  omission  in  denving  a  new 
trial,  Daniel  v.  Guy,  23  Ark.  60. 

In  Smith  v.  State,  59  Ark.  132,  43  Am. 
St.  Rep.  20,  26  S.  W.  712,  the  court  said: 
"When  a  juror  or  talesman  is  placed  on  the 
stand  to  be  accepted  on  a  jury  in  a  criminal 
case,  or  challenged,  either  party  may  ask 
him  whether  he  has  formed  or  expressed  an 
opinion  as  to  the  p^uilt  or  innocence  of  the 
accused.  If  both  fail  to  do  so,  the  defend- 
ant is  not  entitled  to  a  new  trial  on  the 
ground  that  the  juror  had  formed  and  ex- 
pressed such  an  opinion  before  he  was 
selected.  Having  failed  to  avail  himself  of 
the  means  provided  by  law  for  obtaining  an 
impartial  jury,  he  has  no  right  to  complain 
of  the  results  of  his  own  negligence." 

So  it  has  been  held  that  where  it  does 
not  appear  that  the  juror  was  examined 
as  to  his  competency,  prejudgment  of  the 
case  cannot  be  shown.  Collier  r.  State,  20 
Ark.  36;  Byars  v.  Mt.  Vernon,  77  III.  467 
(prosecution  for  violation  of  ordinance); 
Horton  v.  State,  —  Okla.  Grim.  Rep.  — , 
136  Pac.  177;  Speer  v.  State,  67  Tex.  Crim. 
Rep.  297,  123  S.  W.  415. 

In  Chicago,  B.  &  Q.  R.  Co.  r.  Raster,  22 
111.  App.  188,  it  seems  to  be  inferred  that 
a  new  trial  will  not  be  granted  in  an  action 
against  a  railroad  company  because  a  juror 
is  prejudiced  against  such  companies,  where 
he  has  not  been  examined  upon  this  point 
on  his  voir  dire, 

— exception  as  to  objection  not  to  be  antici 

pated. 

But  it  is  ground  for  a  new  trial  that 
a  juror  had  stated  before  he  was  summoned 


STATE  V.  HARRIS, 


MS 


general  ideas  as  to  the  distribution  ol  prop- 
erty, which  would  make  him  an  unfair 
juror  in  the  case,  if  it  was  unknown  tu  the 
moving  party  and  his  counsel  until  after 
verdict,  as  it  was  not  negligence  to  omit  to 
question  him  on  his  voir  dire  about  the 
matter,  or  to  omit  making  inquiries  out- 
side.   Cain  y.  Cain,  1  B.  Mon.  213. 

Interest  of  juror. 

In  Daniels  v.  Lowell,  139  Mass.  50,  29 
N.  £.  222,  an  action  against  a  cit^,  it  was 
held  that  the  plaintiff  was  not  entitled  to  a 
new  trial  as  matter  of  law,  where  the  court 
had  directed  any  residents  or  taxpayers  on 
the  jury  to  leave  their  seats,  and  a  tax- 
payer remained  on  the  jury,  and  the  plain- 
tiff had  not  moved  for  the  examination  of 
the  jurors  under  oath. 

And  that  the  security  bond  in  the  case 
was  signed  John  T.  Richards,  who  served 
on  the  jury,  while  the  name  on  the  venire 
was  J.  F.  Richards,  was  held  to  be  no  cause 
for  a  new  trial,  as  the  party  should  have 
interrogated  the  juror.  Vincent  v.  Smith, 
13  Ariz.  346,  114  Pac.  607. 

In  Gershner  v.  Scott-Maver  Commission 
Co.  93  Ark.  301,  124  S.  W.  772,  it  was  held 
to  be  no  error  to  refuse  a  new  trial  where 
a  juror  was  not  asked  as  to  his  interest  on 
the  trial,  but  recalled  after  verdict  that  a 
corporation  in  which  he  was  an  officer  and 
stockholder  was  a  creditor  of  the  defeated 
party.  The  court  does  not  comment  upon 
the  apparent  decision  against  interest,  but 
says:  '*When  objection  is  made  to  a  juror 
after  the  verdict  for  the  first  time,  due  dili- 
gence to  discover  the  disqualification  must 
be  shown  by  the  objecting  party.  At  that 
stage  of  the  case  it  becomes  to  some  extent 
a  matter  of  discretion  with  the  trial  court 
aA  to  whether  or  not  the  verdict  shall  be 
set  aside;  and  when  there  is  no  fraud  in- 
tended or  wrong  done  or  collusion  on  the 
part  of  the  successful  party,  it  is  not  re- 
versible error  for  the  trial  court  to  refuse 
to  set  aside  the  verdict." 

Relationship. 

Failure  to  examine  a  juror  on  his  voir 
dire  as  to  his  relationship  to  the  parties 
waives   the   right  to   an   objection   on   the 

f  round  of  relationship.  Quinebaug  Bank  v. 
«avens,  20  Conn.  87,  50  Am.  Dec.  272: 
Woodward  v.  Dean,  113  Mass.  297  (treat- 
ing the  matter  as  in  the  discretion  of 
court);  Smith  ▼.  Earle,  118  Mass.  631; 
Ilayee  v.  Thompson,  15  Abb.  Pr.  N.  B\  220 
(at  least,  unless  injustice  is  shown) ;  Bias- 
singame  v.  Laurens,  80  S.  C.  38,  61  S.  E. 
96  (although  the  juror  was  not  in  the 
court  room  when  the  court  put  the  question 
aa  to  relationship  to  the  jurors  generally) ; 
Baker  ▼.  State,  4  Tex.  App.  223  (juror  re- 
lated to  the  victim  in  murder) ;  Templeton 
V.  State,  —  Tex.  Crim.  Rep.  ^,  57  S.  W. 
831  (juror  related  to  the  victim  of  the 
embezzlement  in  prosecution) ;  Fiske  v. 
Paine,  18  R.  I.  632,  28  Atl.  1026,  29  Atl. 
.98  (where  a  relation  as  a  taxpayer  had  a  i 
poflsible  theoretical  interest).  * 
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Parties  should  examine  on  voir  dire; 
they  cannot  later  object  as  to  relationship. 
Tide  Water  Canal  Co.  v.  Archer,  9  Gill  & 
J.  479.  But  compare  Brown  v.  State,  infra, 
VI.  d   (4). 

In  Hayes  r.  Thompson,  15  Abb.  Pr.  N. 
S.  220,  the  court  said:  "Great  latitude  ii 
allowed  at  the  circuit  in  procuring  a  jury, 
for  a  party  to  determine  what  jurors  are 
qualified  and  indifferent  between  the  par- 
ties (3  Rev.  Stat.  6th  ed.  718).  Parties 
who  do  not  avail  of  that  latitude,  and  the 
rules  established  to  secure  as  jurors  per- 
sons who  are  strictly  qualified,  in  the  ab- 
sence of  proof  that  injustice  has  been  done, 
should  be  held  to  waive  objections  or  causes 
for  challenge  which  might  have  been  aucer- 
tained  with  diligence." 

— exceptions  at  to  defects  not  to  be  antici- 
pated. 

It  haB  been  held  that  failure  to  inquire 
on  voir  dire  will  not  be  laches  where  the 
objection  is  that  the  juror  was  related  to 
the  prosecutor,  as  this  was  not  to  be  antici- 
pated.   Brown  v.  State,  28  Ga.  439. 

It  was  similarly  held  where  one  of  the 
jurors  was  the  son  of  a  director  in  the  de- 
fendant bank,  the  court  considering  that  the 
question  asked  whether  the  jurors  were 
stockholders  in  the  defendant  bank  went  aa 
far  as  it  was  usual  to  extend  the  inquiry. 
Irvine  v.  M.  &  M.  Bank,  1  Pittsb.  422. 

Juror  a  member  of  grand  jury. 

Failure  to  interrogate  the  juror,  or  to 
make  other  inquiry,  is  a  waiver  of  the  fact 
that  he  was  a  member  of  the  grand  jury 
finding  the  indictment.  Ryan  v.  State,  30 
Ohio  C.  C.  306;  Ferrell  v.  State,  46  Fla. 
26,  34  So.  220;  Cloleman  v.  Com.  8  Ky.  L. 
Rep.  607 ;  State  v.  McCarthy,  44  La.  Ann. 
323,  10  So.  673. 

So  under  the  Florida  statute,  Denmark  ▼. 
State,  43  Fla.  182,  31  So.  269,  supra,  IV. 

See  also  under  the  Ohio  statute,  Beck  r. 
State,  20  Ohio  St.  228,  supra,  IV. 

See  also  as  probably  referring  to  the 
omission  only  as  showing  the  reason  of  the 
rigid  rule  on  the  subject.  Re  Jones,  —  Cal. 
— ,  135  Pac.  228.  For  cases  upon  the  ques- 
tion whether  the  inquiries  put  reached  the 
subject,  see  infra,  v.  b  (4)    (c). 

In  Ferrell  v.  State,  45  Fla.  26,  34  So. 
220,  it  was  held  that  there  was  no  error 
in  refusing  permission  after  the  jury  was 
sworn  in  chief,  to  interrogate  the  jurors  as 
to  whether  they  or  either  of  them  was  on 
the  grand  jury  that  found  the  indictment, 
where  no  excuse  for  the  failure  to  ask  the 
desired  question  upon  the  voir  dire  waa 
given,  except  that  the  question  had  been 
overlooked  in  examining  the  jurors.  The 
court  said:  "It  was  not  suggested  to  the 
court  that  any  member  of  the  jurjr  had  in 
fact  been  a  member  of  the  grand  jury,  nor 
that  there  was  any  reason  to  suppose  that 
he  had  been.  It  was  the  duty  of  the  de« 
fendant  to  put  the  desired  question  upon 
the  voir  dire,  and  as  no  reason  was  given 
for  the  failure  to  do  so  except  that  the 
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question  'was  overlooked/  and  it  was  not 
even  suggested  that  there  was  any  reason  to 
suppose  that  any  member  of  the  jury  iiad 
in  fact  been  a  member  of  the  grand'  jury, 
the  triftl  court  cannot  be  held  in  error  in 
refusing  to  permit  the  question  when  ten- 
dered for  the  first  time  after  the  jurors 
were  sworn  in  chief/' 

But  in  Bennett  v.  State,  24  Wis.  67,  in- 
fra, VI.  e,  it  was  considered  that  failure  to 
inquire  did  not  preclude  a  new  trial. 

Service  as  juror  on  former  trial  of  case. 

That  a  juror  served  on  a  former  trial  of 
the  case  is  no  cause  for  a  new  trial,  where 
it  does  not  appear  that  the  juror  was  ex- 
amined on  voir  dire.  Hurtert  v.  Weines, 
27  Iowa,  134  (not  necessary  to  the  decision) . 

Identity  of  jurol*. 

That  a  juror  is  not  the  person  of  slightly 
different  name  upon  the  jury  list,  is  no 
cause  for  a  new  trial  where  he  was  not 
examined  on  the  point.  State  v.  Matheson, 
130  Iowa,  440,  114  Am.  St.  Rep.  427,  103 
N.  W.  137,  8  Ann.  Gas.  430. 

Where  a  bystander  called  as  a  juror  was 
entered  under  a  wrong  name,  and  the  de- 
fendant, not  finding  the  name  in  the  city 
directory,  accepted  the  juror,  he  cannot  ob- 
ject after  verdict  that  he  has  discovered 
that  the  juror's  occupation  was  such  that 
he  would  have  challenged  him,  as  he  should 
have  examined  him  on  voir  dire,  Louis- 
ville R.  Co.  V.  Smock,  167  Ky.  11,  162  S.  W. 
646. 

Failure  to  examine  a  juror  on  the  votr 
dire  in  the  matter  waives  the  disqualifica- 
tion; "nor  is  the  party  relieved  from  the 
exercise  of  diligence  by  reason  of  the  fact 
tliat  the  juror's  name  was  not  correctly 
put  upon  the  jury  list."  Vincent  v.  Smith, 
14  Ariz.  346,  114  Pac.  667,  where  a  juror 
was  returned  as  J.  F.  Richards,  whereas 
his  name  was  John  T.  Richards,  and  as 
such  he  was  upon  the  costs  bond  of  plain- 
tiff, who  obtained  the  judgment. 

Age  of  juror. 

One  who  forbears  to  question  a  juror 
known  to  him,  because  he  supposes  from 
his  knowledge  of  him  that  he  is  twenty-one 
years  of  age,  cannot  thereafter  raise  the 
question  on  a  motion  for  a  new  trial. 
W^atts  V.  Ruth,  30  Ohio  St.  32. 

It  is  no  excuse  for  failure  to  examine 
the  juror  that  he  had  served  on  a  previous 
jury  and  looked  of  age.  State  v.  Button, 
60  La.  Ann.  1071,  69  Am.  St.  Rep.  470, 
23  So.  868. 

Similarly,  where  there  is  a  failure  to 
examine  a  juror  who  is  over  the  statutory 
age.  People  v.  Morrissey,  1  Sheldon,  295 
(murder) ;  State  v.  Jones,  90  S.  C.  290,  73 
S.  E.  177. 

And  such  failure  was  held  to  be  lack  of 
diligence   in  Pitt  v.   Bishop.   53  Mo.  App. 
600,  and  in  Blair  v.  Paterson,  131  Mo.  App. 
122,  no  S.  W.  615,  where,  however,  the  mat- ; 
ter   apparentlv  was  governed   by  statute.    ' 
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Alienage  of  juror. 

It  is  no  cause  for  a  new  trial  that  a  Juror 
was  an  alien,  where  he  has  not  been  tested 
and  examined  in  this  respect  on  his  iTOtr 
dire.  Turner  v.  Hahn,  1  Colo.  23;  Brown 
V.  People,  20  Colo.  161,  36  Pac.  1040  (but 
suggesting  that  perhaps  in  capital  cases  a 
gentler  rule  would  apply) ;  Presburv  v. 
Com.  9  Dana,  203 ;  Oeorge  v.  State,  39  Miss. 
670;  Com.  v.  Thompson,  4  Phila.  215:  Com. 
V.  Penrose,  27  Pa.  iSuper.  Ct.  101;  Mills  v. 
State,  —  Tex.  Crim.  Rep.  — ,  34  S.  W.  270. 

See  also,  where  the  failure  to  examine 
is  probably  referred  to  merely  as  showing 
that  the  party  might  thus  have  had  a 
qualified  jury.  People  v.  Chung  LiL  17  Cal. 
320. 

In  People  y.  Evans,  124  Cal.  206,  56 
Pac.  1024,  the  court  simply  refers  to  the 
omission  as  sufficient  even  without  the  rigid 
rule. 

In  State  v.  Durnam,  73  Minn.  150,  75 
N.  W.  1127,  11  Am.  Crim.  Rep.  179,  a 
new  trial  was  denied  on  appeal,  as  being 
a  matter  in  the  sound  discretion  of  the 
trial  judge. 

Contra. 

But  in  Shane  v.  Clarke,  8  Harr.  ft  McH. 
101,  the  court,  in  holding  alienage  of  a 
juror  unknown  at  the  time  he  was  awom, 
to  be  good  cause  for  a  new  trial,  rejected 
the  argument  that  the  part^  might  hay« 
examined  the  juror  on  his  votr  din. 

Property  qualification. 

That  a  juror  was  not  a  householder  is  no 
cause  for  a  new  trial,  when  he  was  not 
asked  about  it  on  voir  dire.  Croy  v.  State, 
32  Ind.  384;  Estep  v.  Waterous,  46  Ind.  140 
(questions  very  comprehensive,  but  not 
covering  this  point) ;  Gillooley  r.  State,  58 
Ind.  182;  Kingen  ▼.  State,  46  Ind.  132 
{obiter). 

It  is  no  cause  for  a  new  trial  that  a 
juror  was  not  a  householder  or  a  free- 
holder, when  he  was  not  interrogated  upon 
this  point  on  his  voir  dire.  Corlev  v.  State, 
—  Tex.  Crim.  Rep.  — ,  65  S.  W.  1073. 

The  same  seems  to  have  been  held  in  Peo- 
ple V.  Mortier,  58  Cal.  262,  but  the  ordinary 
rigid  California  rule  would  have  had  the 
same  result. 

In  People  r.  Cosmo,  205  N.  Y.  91,  39 
L.RJL.(N.S.)  967,  98  N.  E.  408,  the  court, 
in  declaring  there  had  been  no  prejudice, 
pointed  out  that  a  few  questions  would 
have  brought  out  the  facts  as  to  the  juror's 
property  qualification. 

It  is  no  excuse  for  a  party's  failure  to 
examine  a  juror  as  to  his  being  a  taxpayer, 
that  he  had  examined  the  assessment  roll 
of  the  preceding  year  and  found  thereon  the 
same  surname  as  the  juror's,  and  supposed 
it  to  be  the  juror's  name  (whether  the 
name  was  entirely  the  same  as  the  juror's 
or  not  is  not  reported).  Morse  v.  Montana 
Ore-Purchasing  Co.  106  Fed.  337  (new  trial 
granted  on  another  ground). 

It  may  be  noted  that  in  Kingen  v.  State, 
supra,  where  the  jurors  had  been  interro- 
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gated  on  their  voir  dire  as  to  having 
formed  or  expressed  any  opinion  as  to  the 
guilt  or  innocence  of  the  accused  in  a  mur- 
der case,  but  not  in  any  other  respect  as 
to  their  qualifications,  after  they  were 
sworn,  but  before  the  putting  in  of  evi- 
dence, it  was  discovered  that  one  of  the 
jurors  was  not  a  freeholder.  The  defend- 
ant refused  to  waive  any  objection  to  the 
juror,  whereupon  the  court  removed  him 
from  the  box  and  another  juror  was  sup- 
plied, and  the  jury  convicted  the  defendant 
of  manslaughter.  It  was  held  that,  where- 
as both  parties  had  failed  to  interrogate 
the  juror  as  to  whether  he  was  a  freeholder, 
they  were  both  bound  by  the  juror,  and 
that  therefore  the  defendant  had  been  put 
in  jeopardy  by   the  swearing  of  the  first 

i'uror,  but  that,  as  he  had  remained  silent, 
16  had  waived  any  objection  to  the  dis- 
charge of  such  juror. 

See  also,  as  failing  to  interrogate  the 
juror  fully,  People  v.  Lange,  56  Mich.  550, 
23  N.  W.  217,  next  subdivision. 

That  inquiry  on  voir  dire  would  have 
disclosed  the  juror's  nonpayment  of  taxes 
was  pointed  out  in  Poindexter  v.  Com.  33 
Gratt.  766,  where  the  case  was  governed 
by  statute. 

Residence  of  juror. 

Failure  to  examine  a  juror  as  to  his 
residence  is  a  waiver  of  objection  on  that 
ground.  State  v.  Burke,  107  Iowa,  659, 
78  N.  W.  677  (not  necessary  to  decision) ; 
State  V.  Kennedy,  8  Rob.  (La.)  590  (mur- 
der) ;  Keegan  v.  Minneapolis  k  St.  L.  R.  Co. 
76  Minn.  90,  78  N.  W.  965  (insufficient 
examination)  ;  Wilcox  v.  Saunders,  4  Neb. 
669;  Hull  v.  Albro,  2  Disney  (Ohio)  147; 
Clarke  v.  Territory,  1  Wash.  Terr.  68.  It 
was  so  held  as  to  a  civil  case  in  Faville 
v.  Shehan,  68  Iowa,  241,  26  N.  W.  131,  dis- 
tinguishing the  now  overruled  case  of  State 
v.  Groome,  10  Iowa,  308.  The  same  rule 
was  referred  to,  probably  as  a  reason  for 
the  rule  that  such  an  objection  is  ordinar- 
ily not  good  after  verdict,  in  State  v.  White, 
68  N.  C.  158,  and  in  Zickefosse  r.  Kuyken- 
dall,  12  W.  Va.  23;  also  as  probably 
covered  by  statute.  Epps  v.  State,  19  Ga. 
102. 

As  elector. 

Omitting  to  ask  a  juror,  when  examining 
him  on  his  voir  dire,  as  to  his  being  a  voter, 
is  a  waiver  of  that  qualification.  Patter- 
son T.  State,  70  Ind.  341. 

That  a  juror  was  absent  from  the  room 
when  the  other  jurors  qualified  as  voters, 
householders,  etc.,  and  so  was  not  asked 
about  these  matters,  is  no  objection  after 
verdict.  Randell  v.  State,  —  Tex.  Grim. 
Rep.  — ,  64  S.  W.  255. 

It  is  no  cause  for  a  new  trial  that  one 
of  the  jurors  was  not  an  elector  of  the 
county,  even  though  he  was  drawn  on 
special  venire  if  there  was  an  omission  to 
examine  or  challenge  him.  Kenrick  y.  Rep- 
pard,  23  Ohio  St.  333. 

Criminality. 

It  Tias  been  held  that  it  cannot  be  ob- 
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jected  after  verdict  that  a  juror  was  a 
felon,  where  no  inquiry  was  made  about  it 
on  voir  dire,  Turley  v.  State,  74  Neb.  471, 
104  N.  W.  934;  Reed  r.  State,  75  Neb.  509, 
106  N.  W.  649. 

The  same  has  been  held  as  to  a  juror 
who  was  under  indictment.  State  r.  Kez- 
iah,  110  La.  11,  34  So.  107. 

And  if  a  party  is  not  permitted  by  law 
to  go  into  the  matter  on  voir  dire,  he 
should  employ  other  methods.  Thus,  it  is 
no  cause  for  a  new  trial  after  verdict  that 
a  juror  was  under  indictment  for  a  felony, 
although  the  statute  prohibited  questioning 
a  juror  as  to  his  having  been  indicted  or 
convicted,  as  that  did  not  excuse  a  want  of 
diligence,  but  would  indicate  the  use  of 
other  methods.  Sinsheimer  v.  Edward  Weil 
Co.  —  Tex.  Civ.  App.  — ,  129  S.  W.  187. 

In  Com.  V.  Wong  Chung,  186  Mass.  231, 
71  N.  E.  292,  1  Ann.  Gas.  193,  the  court, 
while  holding  that  an  old  conviction  of 
felony  was  not  a  disqualification  of  a  juror 
in  a  murder  case,  also  stated  that  if  it  had 
been  such,  the  defendant's  ignorance  of  the 
matter  until  after  verdict  would  not  have 
entitled  him  to  a  new  trial  as  a  matter  of 
law;  if  on  the  voir  dire  a  disgracing  ques- 
tion would  not  have  been  allowed,  at  least 
the  statute  required  ^a  list  of  the  jurors  to 
be  furnished  to  a  person  indicted  for  a 
crime  punishable  with  death  or  imprison- 
ment for  life,  and  said:  "If,  in  the  opinion 
of  the  presiding  judge,  the  disqualification 
of  a  juror  has  operated  injuriously  and 
has  tended  to  the  return  of  an  erroneous 
verdict,  or  has  otherwise  worked  injustice, 
a  new  trial  should  be  granted.  A  motion 
for  a  new  trial  for  such  a  cause,  like 
motions  for  new  trials  generally,  should  be 
addressed  to  the  discretion  of  the  court.  It 
would  be  most  unfortunate  if  for  an  acci- 
dental error  or  omission  hardly  more  than 
technical,  it  should  be  necessary  to  set  aside 
a  correct  verdict  on  the  motion  of  the  de- 
feated party,  and  to  deprive  the  other  of 
his  rights  obtained  at  great  cost,  and  to  ex- 
pose him  to  the  risks  which  attend  post- 
ponement." 

Ignorance  of  English — illiteracy. 

A  juror's  ignorance  of  the  language  is  no 
cause  for  a  new  trial,  where  he  was  not 
examined  on  his  voir  dire.  State  v.  Pick- 
ett, 103  Iowa,  714,  39  L.R.A.  302,  73  N.  W. 
346,  overruling  State  v.  Groome,  10  Iowa, 
308;  State  v.  Greenland,  125  Iowa.  141,  100 
N.  W.  341;  Dokes  v.  Soards,  9  Ohio  L.  J. 
76;  San  Antonio  &  A.  P.  R.  Co.  v.  Grav, 
—  Tex.  Civ.  App.  — ,  66  S.  W.  229,  re- 
versed on  other  grounds  in  95  Tex.  424,  67 
S.  W.  763. 

See  also  under  the  Missouri  statute,  Orr 
V.  Bradley,  126  Mo,  App.  146,  103  S.  W. 
1149,  supra,  IV. 

It  must  appear  that  the  disqualification 
was  unknown  and  that  no  opportunitv  was 
afforded  to  test  the  qualification.  Vanez 
V.  State,  6  Tex.  App.  429,  32  Am.  Rep   591 

So,  in  refusing  new  trials  on  this  ground, 
the  appellate  courts  have  said  that  the 
counsel  should   have   tested   the  juror   on 
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voir  dire  (West  Chicago  Street  R.  Co.  v. 
Huhnke,  82  111.  App.  404) ;  or  that  they 
should  have  challenged  the  juror  (State  v. 
Harris,  30  La.  Ann.  90). 

In  San  Antonio  &  A.  P.  R.  Co.  v.  Gray, 
supra,  it  was  held  to  be  no  cause  for  a  new 
trial  that  it  was  discovered  after  trial  that 
a  juror  could  not  read,  write,  understand, 
or  speak  English,  where  the  objecting  |party 
had  not  examined  the  juror  about  this  on 
his  voir  dire. 

Where  it  was  objected  after  verdict  that 
a  juror  had  not  a  competent  knowledge  of 
English,  the  court  said:  "It  does  not  ap- 
pear that  there  was  any  objection  to  the 
competency  of  the  juror,  or  that  he  was 
examined  as  to  his  qualifications.  The  gen- 
eral rule  is  that  an  objection  to  the  compe- 
tency of  a  juror  will  be  deemed  waived  un- 
less he  is  examined  or  challenged,  and  that 
the  mere  ignorance  by  the  party  of  the  fact 
is  not  enough.  This  is  a  rule  indispensable 
to  prevent  constant  mistrials.  There  is  no 
hardship  in  it;  it  simply  imposes  that  dili- 
gence in  making  inquiries  wnich  should  be 
exercised  when  the  jury  is  impaneled,  rather 
than  be  left  until  after  the  verdict."  Dokes 
V.  Soards,  9  Ohio  L.  J.  76. 

Contra. 

But  it  was  held  in  Lafayette  PI.  Road 
Co.  V.  New  Albany  &  S.  R.  Co.  13  Ind.  90, 
74  Am.  Dec.  246,  that  ignorance  of  the 
language  is  good  cause  for  a  new  trial,  al- 
though examination  on  voir  dire  would 
have  disclosed  it,  if  then  unknown  to  the 
party,  and  that,  as  it  was  not  negligence 
to  omit  such  examination,  the  court  Celow 
had  properly  granted  a  new  trial;  the 
party  might  presume  that  the  ofliuer  had 
called  a  juror  competent  in  this  particular. 

Miscellaneous  disqualifications. 

It  is  no  cause  for  a  new  trial  in  an  action 
on  a  replevin  bond,  that  the  party  did  not 
know  that  a  juror  had  been  present  at  the 
replevin  trial,  as  he  should  have  ascer- 
tained it  on  voir  dire.  Bristow  v.  Carri- 
gar,  37  Okla.  740,  132  Pac.  1110. 

A  city  cannot  object  after  verdict  that 
a  juror  had  recovered  against  the  city  in  a 
somewhat  similar  case,  and  that  a  member 
of  counsel's  firm  had  prosecuted  a  case 
against  the  juror,  when  counsel  did  not  ask 
the  juror  as  to  such  matters  on  hit  voir 
dire.    Toledo  v.  Strasel,  31  Ohio  C.  C.  432. 

In  Goldthorp  v.  Goldthorp,  115  Iowa,  430, 
88  N.  W.  944,  it  was  held  that  if  it  was  a 
disqualification  that  a  juror  was  a  public 
official  any  objection  was  waived  by  failure 
to  examine  him. 

See  also  infra,  VI.  p. 

— objections  not  to  be  anticipated. 

But  objections  not  to  be  anticipated  are 
not  waived  by  failure  to  ask  the  juror 
about  them. 

Thus,  a  new  trial  will  be  granted  where 
a  juror  is  a  deputy  of  the  prosecuting  at- 
torney, though  no  question  to  bring  out 
this  was  put  on  voir  dire,  as  such  an  ob- 
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i'ection  is  too  remote  to  be  anticipsiei. 
nock  V.  State,  100  Ind.  367. 

So  in  a  criminal  case,  where  two  of  the 
jurors  were  d^uty  sheriffs,  and*  the  sheriff^s 
salary  was  paid  only  out  of  fees  oollecied, 
which  would  be  collectable  only  in  esse  of 
conviction.  Gaff  v.  State,  165  Ind.  277,  80 
Am.  St.  Rep.  235,  58  N.  £.  74. 

So,  where  a  comprehensive  examination 
had  not  included  the  matter  of  eyesight, 
and  a  juror  was  very  defective  in  this  re- 
spect. Rhodes  v.  State,  128  Ind.  189,  23 
Am.  St.  Rep.  429,  27  N.  E.  866. 

3.  InaufJUoient  exatnination  an  the  ob- 

iectian. 

Some  of  the  cases  turn  upon  the  fact  that 
counsel,  having  touched  upon  a  matter, 
has  not  pressed  it  far  enough,  either  pur- 
posely or  otherwise. 

Bias. 

If  counsel  fails  thoroughly  to  examine  a 
juror  as  to  his  state  of  mind,  he  cannot 
after  the  trial  complain  of  bias.  State  v. 
O'Neil,  24  Idaho,  582,  135  Pac.  60  (where, 
however,  the  bias  was  denied). 

Where  the  juror  states  when  called  that 
he  has  an  opinion,  the  moving  party  cannot 
forbear  to  question  him  further  and  object 
thereafter  that  he  did  not  know  that  the 
opinion  was  against  him.  Bell  y.  Howard, 
4  Litt.  (Ky.)  117;  Ogden  v.  Stete,  13  Xeb. 
436,  14  N.  W.  166. 

The  same  is  true  where  the  juror  states 
that  he  has  formed  or  expressed,  or  formed 
and  expressed,  an  opinion,  but  can  be  im- 
partial. Werner  v.  State,  44  Ark.  122; 
Murphey  v.  State,  43  Neb.  84,  61  N.  W. 
491 ;  Schneider  v.  State,  2  Ohio  C.  a  420, 
1  Ohio  C.  D.  565;  Kirk  v.  State,  —  Tex. 
Crim.  Rep.  — ,  37  S.  W.  440;  Herrington 
V.  State,  —  Tex.  Crim.  Rep.  — -,  63  8.  W. 
562;  Aud  v.  State,  36  Tex.  Crim.  Rep.  76, 
35  S.  W.  671.  See  also  State  ▼.  Mores, 
infra,  VI.  b. 

In  Com.  V.  Jones,  1  Ldgh,  698,  it  was 
held  that  where  jurors  on  their  vaif^  dirt 
state  that  they  have  expressed  opinions, 
and  the  prisoner  does  not  question  them 
further,  he  cannot  object  after  verdict  tint 
the  opinions  expressed  we:e  in  fact  us* 
favorable  to  him,  the  decision  going  on 
broad  pounds  of  denial  of  new  trials  for 
disqualification  of  jurors,  both  at  oommon 
law  and  under  the  statute. 

When  a  juror  is  accepted  who  disclose! 
on  his  voir  dire  that  ho  has  an  opinion 
which  will  require  evidence  to  remove,  but 
thinks  he  can  be  impartial,  objection  can- 
not be  taken  that  he  had  a  strong  opinion 
against  the  prisoner.  Doyle  y.  Com.  100 
Va.  808,  40  S.  K  925.  Compare  cases  in- 
fra, "Theory  of  malignity  or  conceahnent 
by  juror." 

It  is  too  late  after  verdict  in  a  murder 
case  to  object  to  a  juror  that  he  had  laid 
before  the  trial  that  he  would  not  have  to 
serve  as  he  had  expreased  an  opfauon 
where  on  his  voir  dir^  he  stated  Oat  b( 
had  an  opinion  which  would  take  evideo^< 
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to  remove.  Jenkins  ▼.  State,  —  Wyo.  — , 
134  Pac.  260. 

Where  the  state's  examination  of  a  juror 
in  a  criminal  case  showed  that  he  had 
talked  with  the  defendant  and  both  heard 
and  read  about  the  case  and  had  an  opin- 
ion, but  no  bias,  and  the  defendant  asked 
the  jurors  no  questions,  he  thereby  waived 
bias  in  the  juror,  as  ignorance  of  the  party 
is  no  excuse  in  the  absence  of  examination 
of  the  juror.  State  v.  Carpenter,  124  Iowa, 
5,  09  N.  W.  776. 

So,  where  the  examination  on  voir  dire 
of  a  juror  in  a  murder  case  by  the  district 
attorney  showed  that  the  juror  had  talked 
about  the  case  and  was  somewhat  in- 
definite as  to  having  formed  or  expressed 
an  opinion,  it  was  held  that  a  vigi- 
lant defense  would  have  made  a  further 
examination,  and  that  failure  to  make  such 
would  preclude  objection  as  to  bias  after 
verdict.     Clough  v.  State,  7  Neb.  320. 

In  Lazenby  v.  State,  —  Tex.  Grim.  Rep. 
— ,  73  S.  W.  1061,  it  was  held  to  be  no 
cause  for  a  new  trial  that  a  juror  had  made 
a  statement  to  the  effect  that  he  knew  too 
much  about  the  case  and  expected  to  be 
asked  questions  when  he  went  into  the 
jury  box,  where  it  did  not  appear  that  he 
had  been  interrogated  as  to  the  matters 
alleged  to  have  been  stated  by  him,  or  that 
he  had  testified  falsely  in  regard  to  them. 
It  seems  that  there  was  no  real  prejudice 
shown. 

In  the  absence  of  any  false  or  deceitful 
answer  of  the  juror  on  his  voir  diie,  it  is 
no  cause  for  a  new  trial  that  the  court  re- 
fused, while  the  trial  was  pending,  to  ex- 
clude the  juror  for  a  matter  which  might 
have  affected  his  impartiality,  when  for 
aught  that  appears  a  close  and  careful  in- 
quiry would  have  disclosed  the  matter. 
Mutual  L.  Ins.  Co.  v.  Allen,  113  111.  App. 
89,  affirmed  in  212  III.  134,  72  N.  E.  200. 

— ^theory   of  malignity   or  concealment  by 

juror. 

But  a  new  trial  has  been  granted  on  the 
ground  of  malignity  or  concealment  on  the 
part  of  a  juror  answering  that  he  had  an 
opinion,  but  could  be  impartial. 

Thus,  in  the  murder  case  of  Fitzgerald 
V.  People,  1  Colo.  66,  it  was  held  a  new 
trial  should  be  granted  where  a  juror  on 
his  voir  dire  said  he  had  formed  and  ex- 
pressed an  opinion  but  he  could  give  the 
prisoner  a  fair  trial  without  being  in- 
fluenced by  it,  and  after  the  trial  it  was 
shown  that  the  juror  had  expressed  a 
strong  and  malignant  opinion  against  the 
prisoner. 

And  where  a  juror  in  a  murder  case  on 
his  voir  dire  said  he  had  an  opinion  which 
testimony  would  remove  and  could  try  the 
case  impartially,  and  it  was  discovered  af- 
ter verdict  that  the  juror  had  heard  about 
the  case  from  an  eyewitness  and  had  said 
that  the  accused  ought  to  be  hung,  it  was 
held  that  a  new  trial  should  be  granted, 
as  the  juror  had  concealed  the  UlcU  on 
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his  voir  dire,     Shepprie  ▼•  State,  79  Miss. 
740,  31  So.  416. 

Other  objections. 

A  failure  to  reply  to  the  general  ques- 
tion whether  any  juror  knew  of  any  reason 
why  he  should  not  sit  on  the  trial  of  the 
case  is  no  cause  for  a  new  trial  for  one 
sentenced  to  pay  a  fine,  where  a  juror  was 
a  contractor  for  convicts  compelled  to  work 
out  their  fines,  as  counsel  should  have 
probed  the  matter  further.  <  Wood  v.  State, 
62  Miss.  220. 

In  Keegan  v.  Minneapolis  &  St.  L.  R.  Co. 
76  Minn.  90,  78  N.  W.  965,  it  was  held  to 
be  no  error  of  discretion  to  deny  a  new 
trial,  where  a  juror,  on  being  asked  bv  the 
defendant's  counsel  as  to  his  residence, 
named  a  certain  city  which  the  counsel 
supposed  to  be  entirely  in  the  county  of  the 
trial,  and  so  made  no  further  inquiry, 
when  in  fact  the  juror  resided  in  a  part  of 
the  city  which  was  without  the  county. 

And  where  it  was  not  clearly  shown  that 
the  juror  was  a  nonresident  of  the  county 
(Otoe),  the  court  considered  that  if  that 
bad  been  shown,  it  would  not  have  availed 
the  accused,  wliere  on  the  voir  dire  the 
juror  had  said  he  resided  "about  9  miles 
off, — in  Cass  county — in  Otoe  county,"  and 
to  the  question,  "You  are  a  resident  of 
this  county?"  had  replied,  "Yes,  sir;"  the 
court  apparently  not  considering  that  due 
diligence  was  shown.  Hickey  v.  State,  12 
Neb.  490,  11  N.  W.  744. 

So,  it  cannot  be  objected  after  verdict 
that  a  juror  was  not  a  freeholder  or  resi- 
dent of  the  county,  where,  on  being  asked 
how  long  he  had  resided  in  the  place,  he 
replied:  "About  three  weeks.  Came  to  the 
city  to  get  work;  have  not  got  any  yet." 
People  V.  Lange,  66  Mich.  560^  23  N.  W. 
217. 

Where  a  juror  has  answered  on  his  voir 
dire  that  he  does  not  understand  the  Eng- 
lish language  clearly,  objection  cannot  be 
taken  to  this  ignorance  after  verdict.  Oker- 
shauser  v.  State,  136  Wis.  Ill,  116  N.  W. 
769. 

Where  the  examination  on  voir  dire 
brought  out  the  residence  and  occupation 
of  the  juror,  counsel  could  not  object  after 
verdict  that  the  juror's  name  was  slightly 
different  from  the  name  in  the  list;  he 
should  have  questioned  him  further.  Com. 
V.  Potts,  241  Pa.  325, '47  L.R.A.(NJS.)  714, 
88  Atl.  483. 

If  a  juror's  answer  to  a  question  is 
doubtful,  counsel  cannot  complain  after 
verdict;  he  should  have  insisted  upon  a 
clear  answer  at  the  time.  L.  Wolff  Mfg. 
Co.  V.  Wilson,  46  111.  App.  381,  where  the 
question  was  whether  the  jur(fr  knew  the 
corporation  party. 

See  also,  as  sustaining  the  general  prin- 
ciple that  a  matter  brought  out  by  answers 
ou;?ht  then  to  be  probed  fully  or  considered 
waived,  Russell  v.  State,  44  Tex.  Crim. 
Rep.  466,  72  S.  W.  190,  where  there  seenui, 
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however,   to  be  some   confusion   as   to  the 
facts. 
For  Virginia  cases,  see  supra,  IV. 

4,  False  or  erroneous  answers  hy  fwror, 

(a)  In  general. 

There  are  manj  cases  where  the  motion 
for  a  new  trial  is  grounded  upon  false  or 
erroneous  answers  by  the  juror  on  his  ex- 
amination, by  which  it  is  claimed  the  party 
had  been  deceived  or  misled. 

Those  cases  where  the  juror  is  set  aside 
for  this  reason  after  being  sworn,  but  be- 
fore evidence  is  taken,  do  not  fall  within 
the  subject  of  the  note,  and  no  attempt 
is  made  to  collect  them. 

In  Knights  of  Pythias  y.  Steele,  107 
Tenn.  1,  63  S.  W.  1126  (see  also  this  case 
infra,  V.  b  (4)  (c),  "Miscellaneous"), 
the  court  said,  in  ordering  a  new  trial, 
where  jurors  had  falsely  testified  that  they 
had  not  served  within  the  previous  two 
years:  "While  it  is  not  a  good  objection 
generally,  after  verdict,  that  a  juror  who 
sat  on  the  case  was  incompetent  propter 
defectum,  and  it  does  not  matter  whether 
the  fact  was  known  to  the  parties  or  not, 
yet  this  rule  proceeds  upon  the  idea  that 
the  juror  might  have  been  examined  before 
being  selected,  or  the  parties  might  have 
ascertained  the  fact  and  excluded  such 
juror  by  challenge."    But  the  decision  was 

?artly  based  on  the  conduct  of  the  jury 
eading  to  suspicions  of  a  desire  to  serve 
ipon  it,  etc. 

Cb)  As  to  tias. 

As   cause   for    new   trial. 

The  greater  part  of  the  cases  are  upon 
fhe  subject  of  bias. 

It  is  the  general  rule  that  where  a  juror 
ilecdves  or  misleads  a  party  by  falsely 
beatifying  that  he  is  unprejudiced  or  im- 
pkirti\l,  on  discovery  of  the  fact  after  ver- 
dict a  flew  trial  will  be  ordered.  Hyman 
V.  Kamjs  41  Fed.  676 ;  Territory  v.  Chartz, 
I  Arte,  4.  32  Pac.  186;  People  v.  Plummer, 
9  Cal.  2s>9,  overruled  in  People  v.  Fair, 
43  Cal.  iS'T;  Myers  ▼.  State,  97  Ga.  76, 
25  S.  E.  $^63;  Anderson  ▼.  State,  14  Ga. 
709  (intimating  such  a  view) ;  Vennum  v. 
Harwood,  6  II*.  ^69;  State  v.  Wright,  112 
towa,  436,  84  N.  W.  641  (whether  the 
juror  has  been  sworn  before  testifying  or 
not,  if  the  defenolant  supposes  he  has  been 
sworn);  State  v.  Heary,  40  Kan.  287,  19 
Pac.  776;  Stein  v.  Chesapeake  &  0.  R.  Ck>. 
132  Ky.  322,  116  S.  W.  733;  State  v.  Har- 
per, 61  La.  Ann.  1^3,  24  So.  796;  State 
▼.  Giron,  52  La.  Ayi.1.  491,  26  So.  985; 
State  V.  Latham,  124  M.  876,  50  So.  780; 
Cody  V.  State,  3  How.  (Mi'ss.)  27;  Childress 
V.  Ford,  10  Smedes  &  M.  25;  Sam  v.  State, 
31  Miss.  480  (murder) ;  Cannon  v.  State, 
57  Miss.  147;  Jeffries  >.  State,  74  Miss. 
675,  21  So.  626;  Shepprie  \.  State,  79  Miss. 
740,  31  So.  416;  Jones  \'.  fcjtate,  97  Miss. 
269,  52  So.  791;  State  v.  Ross,  29  Mo.  32; 
State  y.  Burnside,  37  Mo.  543  Qibney  r. 
60  L.RJIi.(N.S,) 


St.  Louis  Transit  Co.  204  Mo.  704.  103  S. 
W.  43;  Territory  v.  Kennedy,  3  Mont.  oiO; 
Busick  Y.  State,  19  Ohio,  198  ( murder  i: 
Ellis  V.  Territory,  13  Okla.  633,  76  Pac. 
169  (falsely  denying  opinion  as  to  guilt  or 
sanity  in  a  murder  dase) ;  Stewart  v.  State, 
4  OkU.  Crim.  Rep.  664,  32  L.RA.(N.S.) 
605,  109  Pac.  243  {obiter)  ;  Mask  v.  SUte, 
6  Okla.  Crim.  Rep.  191,  113  Pac.  995;  Mask 
V.  State,  6  Okla.  Crim.  Rep.  677,  114  Pac 
1131;  Troxdale  v.  State,  9  Humph.  411, 
limiting  Howerton  v.  State,  Meigs,  202; 
Riddle  v.  State,  3  Heisk.  401;  Hoard  v. 
State,  16  Lea,  318;  Henrie  ▼.  State,  41 
Tex.  673;  Robbins  v.  State,  --  Tex.  Crim. 
Rep.  — ,  155  S.  W.  936;  Graham  v.  SUte, 
28  Tex.  App.  682,  13  S.  W.  1010;  Wash- 
bum  V.  State,  31  Tex.  Crim.  Rep.  352,  iiO 
S.  W.  715;  Long  v.  State,  32  Tex.  Crim. 
Rep.  140,  22  S.  W.  409 ;  Gulf,  C.  k  S.  F. 
R.  Co.  V.  Dickens,  54  Tex.  Civ.  App.  637, 
118  S.  W.  612;  Makey  v.  Dryden,  —  Tex. 
Civ.  App.  — ,  128  S.  W.  633;  Heasle?  t. 
Nichols,  38  Wash.  485,  80  Pac.  269;  Schiss- 
ler  V.  State,  122  Wis.  365,  99  N.  W.  593 
{obiter).  See  also  State  v.  Morgan,  23 
Utah,  212,  64  Pac.  356,  12  Aul  Crim.  Rep. 
678,  infra,  V.  b  (4)  (d) ;  Johnson  v.  Trier, 
1  Ind.  App.  387,  27  N.  E.  643,  infra,  V. 
b  (4)    (d). 

See  also  State  v.  Wyatt,  50  Ma  309, 
where  the  failure  to  disclose  the  formation 
or  expression  of  opinion  was  held  cause 
for  a  new  trial,  probably  on  the  theorv 
that  the  juror  had  qualified  before  his  se- 
lection. 

The  same  was  possibly  held  in  Nomaque 
v.  People,  Breese  (111.)  109,  12  Am.  Dec 
157,  where  the  report  of  the  case  is  ob- 
scure as  to  whether  the  denial  was  on  rotr 
dire  or  when  the  motion  was  made. 

The  same  was  held  where  the  discovery 
was  made  after  the  jury  had  retired.  Se- 
well  V.  State,  15  Tex.  App.  63. 

Such  a  situation  constitutes  ''good  cause*' 
under  a  statute  providing  for  new  trials. 
Territory  v.  Chartz,  4  Ariz.  4,  32  Pac.  166. 

In  Vowell  V.  State,  72  Ark.  158,  78  S.  W. 
762,  where  the  court  considered  that  there 
was  no  bias,  it  said:  "In  the  case  of  Gasat 
V.  State,  40  Ark.  511,  this  court  said,  quot- 
ing from  the  syllabus:  K)bjection  to  a 
juror  for  having  expressed  an  opinion  of 
the  prisoner's  guilt  came  too  late  after  the 
verdict,  unless,  upon  proper  examination 
as  to  his  qualification  as  a  juror,  he  has 
by  concealment  or  prevarication  imposed 
himself  upon  the  panel.'" 

Although  it  was  held  in  Temple  v.  Sum- 
ner, Smith  (N.  H.)  226,  that  false  testi- 
mony by  a  juror  on  his  voir  dire,  that  he 
had  not  formed  nor  expressed  an  opinion, 
is  no  ground  for  a  new  trial  whether  the 
mover  knew  the  truth  or  not,  it  is  stated 
in  the  later  case  of  Rollins  ▼.  Ames,  2  X. 
H.  349,  9  Am.  Dec.  79,  that  it  is  doubtless 
the  better  opinion  that  a  cause  of  challeiige 
going  to  the  partiality  of  tiie  juror  may  be 
taken  after  verdict. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dickens,  54 
Tex.  Civ.  App.  637,  118  S.  W.  612,  where 
the  juror  specially  denied  on  his  voir  dirf 
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any  bias  or  opinion,  and  the  trial  court  de- 
nied a  new  trial,  not  being  satisfied  that 
he  was  biased,  on  appeal  this  decision 
was  reversed  on  the  around  that  the  proof 
was  so  ample  that  it  idiowed  that  there 
had  not  been  a  trial  before  an  impartial 
jury. 

And  in  Riddle  ▼.  State,  8  Heisk.  401,  it 
was  held  to  be  error  not  to  grant  a  new 
trial  in  a  murder  case,  when  it  was  dis- 
covered after  verdict  that  a  juror  had, 
prior  to  the  trial,  expressed  an  opinion  of 
the  guilt  of  the  prisoner,  and  also  an  opin- 
ion that  the  prisoner  had  stolen  a  mule 
from  him,  nothing  appearing  as  to  the  voir 
dire  except  that  the  juror  qualified  himself 
on  it. 

But  in  State  v.  Shay,  30  La.  Ann.  114, 
the  court,  while  indorsing  the  rule  as  to 
false  testimony  by  a  juror  as  to  bias,  states 
that  where  the  court  had  heard  the  motion 
and  decided  against  the  mover  on  the  facts, 
or  where  the  grounds  of  the  refusal  did 
not  appear,  the  appellate  court  could  not 
reverse  such  decision. 

Remaining  silent  may  be  equivalent  to  a 
denial.  Thus,  there  will  be  a  new  trial 
when  a  juror  who  had  expressed  an  opin- 
ion remained  silent  when  the  jurors  were 
asked  to  make  known  whether  they  had 
hoard  of  the  cause  or  given  any  opinion 
thereon.  Smith  v.  Ward,  2  Root,  302.  So, 
where  a  juror  who  had  prejudged  the  case 
remained  silent  when  inquiry  was  made  of 
the  jurors  whether  any  of  them  had  heard 
much  of  the  case  or  had  formed  any  opin- 
ion.   Wiggin  V.  Plumer,  31  N.  H.  251. 

Prejudgment  unknown  to  the  prisoner  by 
a  juror  in  a  murder  case  was  held  cause 
for  a  new  trial,  although  the  examination 
on  voir  dire  did  not  appear, — the  courf  ap- 
parently considering  that  he  had  made  the 
usual  statement.  Blakefield  ▼.  State,  1 
Sneed,  215. 

There  will  be  a  new  trial  when  a  juror 
falsely  states  on  his  voir  dire  that  he 
knows  nothing  of  the  premises  or  of  the 
controversy,  has  formed  no  opinion,  and  is 
entirely  impartial,  where,  as  a  fact,  he  has 
expressed  himself  in  favor  of  one  party. 
Hyman  y.  Eames,  41  Fed.  676. 

So,  where  a  juror  stated  on  his  examina- 
tion that  he  had  no  prejudice  against  any 
of  the  parties  or  counsel,  and  Imew  of  no 
reason  that  would  make  him  unfair,  when 
he  was  prejudiced  against  the  attorney  for 
the  defeated  party,  and  so  stated  in  the 
jury  room.  West  Chicago  Street  R.  Co.  v. 
Hnhnke,  82  111.  App.  404. 

So,  where  a  juror  on  his  voir  dire  stated 
his  impartiality  and  denied  that  he  had 
any  relation  of  business  or  interest  with 
the  defendant,  although  three  years  before 
he  had  been  an  employee  of  the  defendant 
and  had  gone  on  strike  with  a  large  num- 
ber of  its  other  employees,  the  court  con- 
sidering that  the  juror  should  have  dis- 
closed this  fact  on  his  voir  dire.  Gibney  v. 
St.  I^uis  Transit  Ca  204  Mo.  704,  103  S. 
W.  43. 

In  Makey  v.  Dryden,  —  Tex.  Civ.  App, 
— ,  128  S.  W.  633,  a  new  trial  was  ordered 
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where  it  was  discovered  from  the  expres- 
sions used  by  the  juror  in  the  jury  room 
that  he  was  prejudiced  against  the  negro 
race,  a  negro  being  one  of  the  parties,  he 
having  stated  the  contrary  on  his  voir  dire. 
In  this  case  it  was  held  that  it  was  not 
necessary  afl&rmatively  to  show  ignorance  of 
the  prejudice,  when  the  prejudice  was  such 
as  would  be  confined  to  the  juror's  own 
knowledge. 

In  Sellers  ▼.  People,  4  111.  412  (murder), 
where  the  juror  before  the  trial  expressed 
opinions  strongly  against  the  prisoner,  but 
there  was  evidence  that  he  had  told  the 
prisoner  he  was  for  him,  and  later  in  court 
on  his  voir  dire  he  denied  having  formed 
or  expressed  any  opinion,  it  was  held  that 
this  oath  should  put  the  prisoner  in  as 
good  a  position  to  move  for  a  new  trial 
as  if  he  had  had  no  information. 

^right  to  impartial  jury. 

In  a  few  cases  it  has  been  held  that  the 
constitutional  right  to  an  impartial  jury 
would  be  infringed  if  the  courts  refused 
new  trials  where  a  juror  has  falsely  quali- 
fied as  to  fairness. 

Erroneous  statements  due  to  forgetful- 
ness,  by  a  juror  on  his  voir  dire,  that  he 
had  not  formed  or  expressed  an  opinion, 
are  ground  for  a  new  trial  in  a  territory, 
under  the  guaranty  in  the  United  States 
Constitution  of  an  "impartial  trial  by 
jury."     Territory  v.  Kennedy,  3  Mont.  620. 

In  Hughes  v.  State,  —  Tex.  Crim.  Rep. 
— ,  60  S.  W.  562,  where  a  juror  on  his 
voir  dire  said  that  he  had  no  opinion  and 
had  never  expressed  any,  and  it  was  pre- 
sented to  the  court  during  the  trial  that 
he  had  formed  and  expressed  an  opinion, 
which  had  been  up  to  that  time  unlcnown 
to  the  defendant,  who  had  used  due  dili- 
gence, it  was  held  that  a  new  trial  ou«{ht 
to  have  been  granted,  as  he  was  not  a  fair 
and  impartial  juror  under  the  Constitution 
and  the  laws.  The  court  referred  to  the 
Leeper  Case,  29  Tex.  App.  63,  14  S.  W.  398, 
as  not  relating  to  fairness  or  partiality. 

And  where  the  answers  of  a  juror  on 
his  170 tr  dire  in  a  murder  case  qualified 
him,  but  it  was  shown  after  verdict  that 
the  juror  had  before  the  trial  made  ex- 
pressions showing  that  he  had  prejudf^ed 
the  case,  it  was  held  that  a  new  trial 
would  be  granted  under  the  state  Consti- 
tution, guarantying  to  a  person  charged 
with  crime  a  "speedy  and  public  trial  by  an 
impartial  jury  of  the  county  where  the 
offense  was  committed.**  Jones  ▼.  State,  97 
Miss.  269,  62  So.  791. 

— loss  of  the  right  of  peremptory  challenge. 

In  State  y.  Taylor,  64  Ma  368,  the  court, 
in  ordering  a  new  trial  because  the  juror 
was  open  to  the  charge  of  baring  prejudged 
the  ease  contrary  to  what  he  had  stated 
on  his  voir  dire,  laid  it  down  as  a  rule 
that  it  is  not  necessary  in  order  for  the 
accused  to  have  a  new  trial  on  the  ground 
of  erroneous  or  false  statement  as  to  bias 
by  the  juror,  that  the  juror  might  lm?e 
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been  qualified,  for  the  reason  that  the  ac- 
cused is  entitled  to  challenge  him  peremp- 
torily if  )ie  is  dissatisfied  as  to  his  stand- 
ing on  the  question  of  bias,  even  though 
the  court  would  admit  him  as  a  valid 
juror. 

It  was  similarly  held  in  Pearcy  v.  Michi- 
gan Mut.  L.  Ins.  Co.  infra,  V.  b  (4)    (d). 

— limits  of  the  doctrine. 

A  new  trial  will  not  be  granted  when 
the  party  at  the  tim^  knows  that  the  Juror 
is  testifying  falsely  and  remains  silent. 
Hamer  v.  State,  104  Ark.  608,  160  S.  W. 
142,  where  the  juror  had  denied  that  he 
knew  the  defendant. 

It  is  no  cause  for  a  new  trial  in  a  case 
of  assault  with  intent  to  rape,  that  a  juror 
had  formerly  sat  upon  a  jury  that  found 
the  defendant  guilty  of  an  assault  with  a 
deadly  weapon,  although  the  juror  on  his 
voir  dire  stated  that  he  did  not  know  the 
defendant,  and  if  he  had  ever  seen  him,  he 
had  forgotten  him,  as  there  was  as  much 
to  impress  the  recollection  of  the  defend- 
ant as  of  the  juror,  and  the  defendant  stat- 
ed that  he  did  not  learn  until  after  the 
trial  that  the  juror  was  a  member  of  the 
former  jury.  Fitzpatrick  v.  People,  98  111. 
269. 

That  a  juror  was  a  client  of  a  party  was 
stated  to  be  no  cause  for  a  new  trial,  even 
though  he  falsely  swore  the  contrary  on  his 
voir  dire.  Hall  v.  Graziana,  26  Ky.  L.  Rep. 
14,  74  S.  W.  670,  where,  however,  it  ap- 
peared that  he  was  not  such  client. 

It  was  held  in  Howerton  v.  State,  Meigs, 
262,  that  the  oath  of  a  juror  that  he  had 
not  formed  or  expressed  an  opinion  ought 
not  to  be  countervailed  by  affidavits  of 
loosely  expressed  opinions  of  the  juror;  but 
this  case  was  limited  in  Troxdale  v.  State, 
9  Humph.  411,  and  is  probably  no  longer 
of  weight  in  Tennessee. 

Contrary  doctrine. 

In  State  v.  Morea,  2  Ala.  276,  where  a 
juror  erroneously  stated  on  voir  dire  that 
his  opinion  was  not  gained  from  the  wit- 
nesses, it  was  held  that  he  could  not  be  set 
ac'-'le  on  discovery  of  the  error,  on  the 
ground  that  this  cannot  be  done  for  a  cause 
existing  when  the  juror  is  sworn ^ 

And  in  Henry  v.  State,  77  Ala.  76,  it 
was  held  that  Ihe  discretion  of  the  trial 
court  would  not  be  interfered  with  where 
it  had  refused,  after  the  jury  was  sworn,  to 
discharge  a  juror  who  then  stated  that  he 
had  not  before  recognized  the  defendants, 
that  he  had  committed  them  for  the  grand 
jury,  and  had  a  fixed  opinion. 

It  is  no  cause  for  a  new  trial  that  a 
juror,  who  had  denied  having  an  opinion 
on  his  voir  dire^  had  expressed  an  opinion 
against  the  prisoner,  where  the  statute 
provided  that  new  trials  should  be  granted 
only  on  certain  grounds  not  including  dis- 
qualifications of  jurors.  People  y.  Fair, 
43  Cal.  137  (murder),  overruling  People 
V.  Plummer,  9  CaL  298,  and  followed  unaer 
a  similar  statute  in  State  v.  Davis,  6 
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Idaho,  159,  63  Pac.  678,  holding  that  ndh 
lying  was  not  "misconduct"  of  a  joror 
under  the  statute;  but  not  considering  thai 
there  was  clear  evidence  of  prejudice. 

A  party  is  not  allowed  after  verdict  to 
contradict  a  juror  who  said  on  voir  dire  he 
had  no  opinion.  People  r.  Emmons,  7  CaL 
App.  685,  95  Pac  1032. 

The  decision  in  Temple  v.  Sumner,  Smith 
(N.  H.)  226,  is  no  longer  of  value.  See 
Rollins  V.  Ames,  2  N.  H.  349,  9  Am.  Dec 
79,  supra. 

It  was  held  in  Com.  y.  Knapp,  10  Pick. 
477,  20  Am.  Dec;  534,  that  discovery  by  the 
state  after  the  jury  was  sworn,  but  before 
the  taking  of  testimony,  that  a  juror  Mas 
biased  in  favor  of  the  prisoner,  was  too 
late  for  his  removal,  although  he  had  on 
voir  dire  qualified  as  to  impartiality.  But 
in  a  footnote  to  the  case,  it  appears  that  in 
Twombly's  Case,  a  rape  case  decided  a  ie^ 
days  later,  a  juror  was  set  aside  after  all 
the  jurors  were  sworn,  but  before  the  jun 
was  impaneled,  on  his  statement,  that  he 
was  opposed  to  capital  punishment  except 
in  murder  cases. 

For  lack  of  prompt  diligence  on  discor- 
ering  after  the  jury  had  retired  that  a  ju- 
ror had  falsely  qualified  on  voir  dire,  wev 
Cleveland,  C.  C.  &  St  L.  R.  Co.  v.  Osgood, 
supra,  V.  a. 

(o)  As  to  various  other  objections. 

Interest. 

Relief  has  been  granted  against  false  de- 
nials of  interest  in  several  cases. 

Where  a  juror  who  had  bet  25  cents  on 
the  result  of  an  election  denied  any  interest 
or  opinion  on  voir  dire,  a  new  trial  ^&» 
granted.  Seaton  y.  Swen,  58  Iowa,  41,  11 
N.  W,  726. 

It  is  cause  for  a  new  trial  that  a  juror 
was  a  director  and  stockholder  of  the  cor- 
poration which  owned  the  store  that  the 
defendant  was  charged  with  breaking  into, 
he  having  on  his  voir  dire  denied  Uiat  he 
knew  of  any  reason  why  he  should  not  eit 
in  the  case,  the  court  holding  that  the 
answer  was  such  as  to  mislead  the  defend- 
ant. State  y.  Thompson,  24  Utah,  314,  67 
Pac.  789. 

In  Pearcy  y.  Michigan  Mut.  L.  Ina  Co. 
Ill  Ind.  69,  60  Am.  Rep.  673,  12  N,  E.  9S. 
a  new  trial  was  granted  where  the  juror 
had  taken  out  a  policy  in  the  defendant 
company  on  his  life  for  the  benefit  of  his 
wife,  and  it  was  disputed  whether  the  ques- 
tion denied  on  voir  dire  was,  "Do  yon  hold 
such  a  policy,**  or,  "Do  you  or  any  mem- 
ber of  your  family  hold  such  a  policy^*' 
the  court  considering  that  the  juror  «*&&  re- 
quired to  state  the  fact. 

Where  a  juror  testified  that  he  did  not 
know  any  reason  why  he  should  not  flit  in 
the  case*,  etc.,  and  that  the  relation  of 
debtor  and  creditor  did  not  exist  between 
him  and  the  plaintiff,  and  it  was  discoTered 
after  the  trial  that  the  juror  was  then  su- 
ing the  plaintiff  and  others,  it  was  bcM 
that  under  the  statute  this  constituted  fluc& 
a    surprise   as    "ordinary    prudence  could 
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not  guard  against,"  and  furnished  grounds 
for  a  new  trial.  Tarpej  y.  Madsen,  26 
Utah,  294,  73  Pac.  411. 

For  an  expression  of  opinion  of  the  court 
as  to  the  effect  of  an  early  Massachusetts 
statute^  Bee  Jeffries  v.  Randall,  supra,  IV. 

Relationship. 

It  is  held  is  some  of  the  cases  that  a  new 
trial  will  be  granted  on  account  of  the  re- 
lationship of  a  juror  to  a  party,  where  the 
jurors  are  questioned  as  to  relationship 
and  it  is  not  disclosed.  Smith  v.  State,  2 
Ga.  App.  574,  59  S.  E.  311;  Rash  v.  Cheat- 
ham, 9  Ky.  L.  Rep.  403,  reversing  court 
below;  Davis  y.  Searcy,  79  Miss.  292,  30 
So.    823    (jurors   remaining   silent    to   the 

2uestion) ;    Caldwell  y.   Kumerant,   20  Pa. 
!o.   Ct.  608    (juror  misunderstanding). 

Where  a  preliminary  inquiry  was  made 
of  all  the  jurors,  and,  owing  to  a  misun- 
derstanding in  the  matter,  one  did  not  dis- 
close the  fact  of  his  relationship  to  the 
parties,  it  was  held  that  it  was  good  cause 
for  a  new  trial,  and  that  it  was  not  a 
question  whether  the  party  was  prejudiced 
or  not.     Caldwell  v.  Kumerant,  supra. 

In  Page  y.  State,  22  Tex.  App.  551,  3 
8.  W.  745,  where,  on  his  voir  dire,  the 
juror  falsely  denied  his  relationship  to  the 
allied  injured  party  in  a  criminal  ac- 
tion, it  was  held  that,  in  the  ab- 
sence of  facts  snowing  a  lack  of  due  dili- 
gence on  the  part  of  the  defendant,  he  was 
entitled  to  a  new  trial.  This  case  was  fol- 
lowed in  Powers  v.  State,  27  Tex.  App.  700, 
11  S.  W.  646,  under  similar  circumstances, 
the  juror  being  deaf  and  not  understanding 
the  question. 

The  court  declines  relief  in  State  y. 
Habsis,  on  the  ground  that  the  case  does 
not  satisfy  the  local  rule  of  necessary  pre- 
judice. 

In  Spicer  v.  Fulghum,  67  N.  C.  18,  it  was 
held  that  there  was  no  error  in  refusing  a 
new  trial  on  the  ground  of  the  relation- 
ship of  the  juror,  although  he  remained 
silent  when  the  counsel  requested  any  juror 
related  to  one  of  the  defendants  by  blood 
or  marriage  to  retire  from  the  box,  par- 
ticularly when  the  relationship  was  so  re- 
mote that  the  court  could  not  compute  it. 
The  court  considers  the  matter  as  in  the 
trial  court's  discretion. 

It  has  been  held  that  there  should  be  a 
new  trial  although  the  juror  did  not  know 
of  the  relationship  when  he  denied  it.  Mc- 
Elhannon  v.  State,  99  Oa.  672,  26  S.  E. 
501 ;  Hudspeth  y.  Herston,  64  Ind.  133.  See 
also  Jewell  y.  Jewell,  84  Me.  304,  18  L.R.A. 
473,  24  All.  858,  infra,  VI.  d    (3). 

But  in  Senterfeit  y.  Shealey,  71  S.  G.  259, 
61  S.  E.  142,  it  was  held  that  such  lack  of 
knowledge  of  relationship  showed  that  the 
juror  eould  not  have  been  affected. 

The  Hudspeth  Case  was  thought  by  one 
of  the  judges  in  Tegarden  y.  Phillips,  14 
Ind.  App.  27,  42  N.  E.  549,  to  be  overruled 
in  that  case,  where,  however,  the  decision 
seems  to  have  proceeded  on  other  grounda 
See  infra,  VI.  d  (3). 
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And  see  also  on  lack  of  such  knowledge 
by  juror,  infra,  VI.  d  (3). 

Member  of  indicting  grand  jury. 

Directly  erroneous  denials  as  to  service 
on  the  indicting  grand  jury  have  arisen  in 
cases  where  the  general  rules  of  the  juris- 
diction were  followed. 

Thus,  in  Harris  y.  State,  —  Ala.  — ,  59 
So.  205,  it  was  held  that  there  is  no  error 
in  denying  a  challenge  to  a  juror  after  he 
is  sworn,  as  it  is  then  too  late  for  a  chal- 
lenge, though  he  then  states  that  he  now 
remembers  that  he  had  been  one  of  the  in- 
dicting grand  jury,  which  he  had  denied 
on  his  voir  dire. 

And  in  State  v.  McDonald,  9  W.  Va.  456, 
it  was  held  that,  as  no  injustice  appeared, 
it  was  no  cause  for  a  new  trial  that  a 
juror  falsely  or  mistakenly  swore  on  his 
voir  dire  that  he  had  made  up  and  ex- 
pressed no  opinion,  and  had  not  been  on 
the  indicting  grand  jury. 

There  is  some  difference  of  opinion  wheth- 
er a  denial  of  opinion  by  a  juror  who  has 
served  on  the  indicting  grand  jury  is  false 
or  misleading  to  a  party  not  aware  of  such 
service.  It  has  been  held  that  there  is  not 
necessarily  a  contradiction  in  one  who 
served  as  such  grand  juror  testifying  that 
he  knew  nothing  of  the  case,  and  had  not 
formed  or  expressed  any  opinion,  as  he 
might  have  been  absent  when  the  bill  was 
found.  State  v.  Smith,  41  La.  Ann.  688,  6 
So.  546,  where  a  new  trial  was  refused.  The 
same  was  held  where  the  jurors  had  been 
asked  generally  whether  they  had  heard  so 
much  about  the  case  as  to  form  or  express 
an  unqualified  opinion.  People  y.  Lewis,  4 
Utah,  42,  5  Pac.  543. 

But,  on  the  other  hand,  in  Rice  v.  State, 
16  Ind.  298,  it  was  held  to  be  good  cause 
for  a  new  trial  that  a  petit  juror  was  one 
of  the  grand  jury  finding  the  indictment, 
and  the  defendant  and  his  counsel  were 
ignorant  of  this  fact  until  after  the  ver- 
dict, where  the  juror  was  interrogated  as 
to  his  competency  and  disclaimed  having 
formed  or  expressed  any  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  though 
he  was  not  asked  if  he  had  been  a  member 
of  the  grand  }ury.  The  court  considered 
that  the  defendant  was  guilty  of  no  negli- 
gence in  not  sooner  discovering  the  fact, 
and  said:  ''An  accused  person  has  a  right 
to  presume  that  the  jurors  called  to  try 
him  are  competent,  and  he  need  not  an- 
ticipate possible  objections  unless  he  has 
notice  that  they  exist,  or  has  some  reason 
to  suppose  that  they  may  exist.'' 

The  same  result  was  reached  on  similar 
testimony  in  Dilworth  v.  Com.  12  Gratt. 
689,  65  Am.  Dec.  264,  where  the  prisoner, 
discovering  the  fact  before  evidence  was 
taken,  immediately  made  his  motion,  which 
the  trial  court  denied.  For  bearing  of  the 
Virginia  statute,  see  the  reference  to  this 
case  supra,  IV. 

A  new  trial  was  also  ordered  where  the 
defendant  and  his  counsel  learned  the  fact 
after  verdict,  in  United  States  y.  Christen- 
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sen,  7  Utah,  26,  24  Pac.  618,  where  a  juror 
who  had  been  one  of  the  grand  jury  finding 
the  indictment,  on  his  voir  dire,  answered 
in  the  negative  the  question  as  to  whether 
he  knew  the  defendant  or  witnesses,  or  had 
talked  with  any  person  regarding  the  case, 
or  had  ever  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defend- 
ant. The  court  considered  People  ▼.  Lewis, 
supra,  as  in  no  way  against  this  decision, 
and  approved  Rice  v.  State,  supra,  and  held 
that  failure  to  search  tha  records  of  the 
court  was  not  n^ligence. 

Service  upon  a  former  Jury. 

As  an  abstract  statement,  it  would  seem 
reasonable  that  a  party  and  his  counsel 
should  ordinarily  Imow  whether  or  not  a 
juror  has  served  at  a  former  trial  of  the 


In  Buck  V.  Huffhes,  127  Ind.  46,  26  N. 
E.  658,  a  new  trial  was  refused  notwith- 
standing a  juror  had  denied  having  ever 
served  aa  a  juror  between  the  same  parties, 
whereas  he  had  served  on  a  former  case 
between  them  involving  to  some  extent  the 
same  transaction,  at  which  former  trial 
the  moving  party  had  been  present  and  had 
testified  as  a  witness. 

In  Young  v.  SUte,  90  Md.  579,  45  Atl. 
531,  it  was  held  to  be  no  cause  for  setting 
aside  a  juror  in  a  murder  case  after  the 
taking  of  evidence  had  begun,  that  he  had 
served  on  the  coroner's  jury  in  the  inquest 
on  the  death  of  the  victim,  and  had  tes- 
tified on  his  ixnr  dire  thai  he  had  not 
formed  nor  expressed  any  opinion,  where 
the  verdict  of  the  coroner^  lury  had  stated 
a  belief  from  the  evidence  that  the  defend- 
ant was  implicated.  The  party  might  have 
examined  the  list  of  jurors  before  the  cor-, 
oner,  and  examined  the  juror  on  his  voir 
dire. 

Ordinary  diligence  or  attention  would 
have  discovered  the  fact  that  two  members 
of  the  jury  had  been  upon  a  jury  at  a 
former  term  which  had  found  against  the 
party  in  a  similar  case,  where  her  counsel 
was  the  same  in  both  cases,  although  the 
jurors  on  their  voir  dire  denied  knowledge 
of  the  case  in  hand,  as  the  court  thought 
they  well  might.  Swarnes  v.  Sitton,  68 
JU.  166. 

On  the  other  hand,  it  was  held  in  Lane 
V.  Scoville,  16  Kan.  402,  to  be  good  cause 
for  a  new  trial  that  a  juror  on  a  trial 
on  an  appeal  from  a  justice's  court  had 
been  one  of  tiie  jury  in  the  justice's  court, 
and  on  his  voir  dire  had  testified  that  he 
knew  nothing  about  the  case,  and  the  mov- 
ing party  and  his  attorney  had  forgotten 
alMut  his  serving. 

In  Hester  v.  Chambers,  84  Mich.  562, 
48  N.  W.  152,  it  was  held  to  be  cause  for 
a  new  trial  that  a  juror  in  a  condemnation 
proceeding  stated  on  his  voir  dire  that  he 
nad  not  formed  or  expressed  an  opinion, 
when  he  had  sat  upon  a  former  trial  of  the 
same  proceeding,  and  the  fact  was  unknown 
to  the  moving  party. 
50  L.RJ^.(N.S.) 


Age. 

There  is  some  difference  of  opinion  as  to 
the  effect  of  false  testimony  by  a  juror  as 
to  his  age. 

In  Raub  v.  Carpenter,  187  U.  S.  159,  47 
L.  ed.  119,  23  Sup.  Ct  Rep.  72,  it  was  held 
that  there  would  oe  no  interference  with  the 
discretion  of  the  trial  court  in  refusing  a 
new  trial,  where  a  juror  falsely  testified 
that  ha  was  of  age  and  had  never  been  con- 
victed of  a  crime,  when  no  prejudice  is 
shown  and  the  verdict  is  one  which  the 
court  might  have  directed. 

And  where  a  juror  who  was  over  the'dis- 
qualifving  age  stated  his  age  on  his  voir 
dire,  but  it  was  misunderstood,  it  was  no 
cause  for  a  new  trial,  as  the  party  might 
have  examined  the  list  and  made  inquiries. 
Williams  v.  State,  37  Miss.  407. 

On  tha  other  hand  in  State  ▼.  Nash,  45 
La.  Ann.  1137,  13  So.  732,  734,  it  was  held 
to  be  ground  for  a  new  trial  that  a  juror 
falsely  testified  that  he  waa  of  age. 

Similarly,  in  United  States  v.  Angney,  6 
Mackey,  66,  where  a  juror  in  a  criminal 
case,  on  examination  by  the  court,  falsely 
swore  he  was  within  the  required  age  of 
sixty-five  years,  it  was  held  that  the  de- 
fendant, discovering  the  truth  after  ver- 
dict, should  have  a  new  trial,  the  court 
stating  that  it  would  be  otherwise  in  a  civil 
case,  unless  the  moving  party  was  preju- 
diced therel^. 

Alienage. 

In  People  v.  Reece,  3  Utah,  72,  12  Pac. 
61,  4  Am.  Crim.  Rep.  527,  it  was  held  to 
be  cause  for  a  new  trial  that  a  juror  in  i 
felony  case  falselv  swore  on  his  voir  dirt 
that  he  was  a  citizen,  and  the  appellant 
neither  knew  nor  had  reason  to  suppose  the 
fact  until  after  verdict, — the  court  stating 
that  there  was  no  negligence. 

And  remaining  silent  to  a  question  put 
by  the  state's  attorney,  as  to  whether  the 
jurors  had  taken  the  oath  to  the  govern- 
ment, was  held  ground  for  a  new  trial  when 
a  juror  had  not  taken  such  oath,  and  this 
was  unknown  to  the  prisoner  and  his  coun- 
sel until  after  verdict.  Hawaii  v.  Coelho, 
11  Haw.  213. 

But  on  the  other  hand,  the  alienage  of 
a  juror  was  held  to  be  no  cause  for  a  new 
trial  in  Territory  v.  Baker,  4  N.  M.  236, 
13  Pac.  30,  although  the  court .  read  the 
statute  to  the  jury  and  asked  them  whether 
they  were  all  qualified  jurors  under  that 
statute,  and  received  an  affirmative  re- 
sponse. 

Property  qualification. 

While  it  has  been  held  that  false  or  mil- 
taken  statements  by  a  juror  as  to  his  prop- 
erty qualifications,  by  which  a  party  u 
misled,  are  good  cause  for  a  new  trial 
(Lamphier  v.  State,  70  Ind.  317,  mistaken 
view  of  juror;  Read  v.  State,  —  Tex.  App. 
—,  12  S.  W.  413,  mistake  of  juror:  Boren 
V.  State,  23  Tex.  App.  28,  4  S.  W.  463.  false 
statement  by  juror,  overruled  in  Leeper  v. 
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State,  29  Tex.  App.  63,  14  S.  W.  398), 
most  of  the  cases  hold  that  the  objection 
comes  too  late  after  verdict,  in  spite  of  the 
misleading  statements  of  the  juror  (Frank 
▼.  State,  39  Miss.  705;  International  &  G. 
M.  R.  Co.  V.  Woodward,  26  Tex.  Civ.  App. 
389,  63   S.  W.  1051;   State  v.  Greenwood, 

2  N.  0.  [1  Hayw.]  141;  State  v.  Crawford, 

3  N.  C.  [2  Hayw.]  298,  as  discretionary 
where  the  trial  court  was  satisfied  there 
was  no  prejudice;  Draper  ▼.  State,  4  Baxt. 
246,  the  court  presuming  that  the  juror 
had  qualified  on  his  voir  dire). 

In  People  v.  Samsels,  66  Cal.  99,  4  Pac. 
1061,  where  two  jurors  answered  that  they 
were  assessed  upon  the  last  assessment  roll 
of  the  county,  and  after  the  verdict  the  de- 
fendant caused  to  be  examined  the  index 
of  the  roll,  and,  not  finding  the  parties 
there,  moved  for  a  new  trial  and  in  arrest 
of  judgment,  it  was  held  under  the  stat- 
ute as  construed  in  People  v.  Fair,  43  Cal. 
137,  supra,  IV.,  that  his  motion  could  not 
be  granted. 

In  Leeper  v.  State,  29  Tex.  App.  63,  14 
8.  W.  398  (see  also  supra,  IV.),  it  was 
held  that  it  was  not  a  good  cause  for  a 
new  trial  that  a  juror  had  falsely  declared 
on  his  voir  dire  that  he  was  a  householder 
in  the  county  or  a  freeholder  in  the  state, 
because  under  the  statute  a  new  trial  should 
not  be  granted  under  these  circumstances 
unless  it  is  made  to  appear  that  probable 
injury  has  resulted  to  the  moving  party  by 
reason  of  the  service  of  the  juror.  Fol- 
lowed in  Williamson  v.  State,  36  Tex.  Crim. 
Rep.  225,  36  S.  W.  444;  Mays  v.  State,  36 
Tex.  Grim.  Rep.  437,  87  S.  W.  721;  Mar- 
tinez V.  State,  —  Tex.  Crim.  Rep.  — ,67 
8.  W.  838.  This  decision  is  intended  to 
cover  all  objections  not  resting  on  partial- 
ity. 

It  may  be  noted  that  where  the  jury  in 
a  criminal  ease  were  generally  interrogat- 
ed as  to  whether  they  were  householders 
or  freeholders,  and  there  was  a  general 
affirmative  response,  and  after  the  jury 
were  sworn  one  of  them  informed  the 
court  that  by  mistake  he  had  incorrectly 
answered  and  that  he  was  in  fact  neither  a 
freeholder  nor  a  householder,  the  defendant 
then  stated  that  he  declined  to  challenge, 
whereupon  the  court  discharged  the  jury, 
and  it  was  held  that  the  defendant,  hav- 
ing been  once  in  jeopardy,  could  not  be 
tried.  Adams  v.  State,  99  Ind.  244,  4  Am. 
Crim.  Rep.  309. 

Criminality. 

See  Raub  v.  Carpenter,  supra,  "Age,"  as 
to  refusing  a  new  trial  where  there  was 
false  testimony  by  the  juror  as  to  his  age 
and  as  to  lack  of  criminal  convictions. 

See,  as  refusing  a  new  trial  under  the 
Missouri  statute,  where  a  juror  had  been 
convicted  of  a  crime,  although  he  had  de- 
nied a  general  question  as  to  disqualifica- 
tions. State  V.  Wilson,  230  Mo.  647,  132 
8.  W.  238,  eupra,  IV. 

Miscellaneous. 

A  false  denial  by  a  juror  in  a  damage 
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action  that  he  had  never  had  such  an  ac- 
tion will  be  no  cause  for  a  new  trial,  if 
counsel,  put  on  suspicion  of  the  fact,  even 
after  the  jury  has  retired,  does  not  imme- 
diately endeavor  to  discover  the  truth. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Osgood, 
36  Ind.  App.  34,  73  N.  E.  285. 

The  fact  that  a  juror  on  his  voir  dire 
untruly  answers  a  question  as  to  his  ac- 
quaintance with  one  of  the  parties  cannot 
be  used  after  verdict  to  affect  his  compe- 
tency.    Schmidt  v.  Rose,  6  Mo.  App.  587. 

It  is  too  late  after  trial  to  object  to  a 
juror  that  he  had  served  before  within  a 
year,  although  he  falsely  denied  it  on  his 
examination.  State  v.  Ready,  44  Kan.  697, 
26  Pac.  58.  The  same  was  held  where  a 
juror  had  failed  to  respond  to  a  general 
inquiry  on  the  subject  by  the  court,  under 
the  statute,  on  the  grouYid  that  reasonable 
diligence  would  have  discovered  the  fact, 
and  would  have  required  the  party  at 
least  to  have  put  the  juror  on  his  voir  dire. 
Wilder  v.  State,  25  Ohio  St.  555.  The 
same  result  was  reached  in  Woodward  v. 
Stein,  5  Ohio  Dec.  Reprint,  171. 

On  the  other  hand,  in  Knights  of  Pythias 
V.  Steele,  107  Tenn.  1,  63  S.  W.  1126,  where 
three  of  the  jurors,  on  being  asked  by 
counsel  generally  whether  any  of  them  had 
served  as  a  juror  within  the  last  two  years 
in  the  county,  each  shook  his  head,  and 
this  was  false  although  they  said  they  did 
not  remember  serving,  it  was  held  that 
this  was  a  good  cause  for  a  new  trial,  as 
it  would  have  been  an  extraordinary  pre- 
caution to  have  obliged  the  counsel  to  ex- 
amine all  the  jury  books  of  the  courts  in 
the  county  on  the  point.  The  court  seemed 
moved  to  this  decision  to  some  extent  by 
other  indications  of  partiality  on  the  part 
of  the  jury. 

See  also  the  obiter  expression  of  opinion 
in  Jeffries  v.  Randall,  14  Mass.  205,  supra, 
IV. 

In  Whitehead  v.  Wells,  29  Ark.  99,  and 
in  James  v.  State,  68  Ark.  464,  60  S.  W 
29,  it  was  held  under  the  Arkansas  statute 
to  be  no  ground  for  a  new  trial  that  jurors 
had  testified  that  they  were  electors  when 
thev  were  not.    And  see  supra,  IV. 

So  far  as  false  statements  as  to  resi- 
dence and  as  to  being  an  elector  are  con- 
cerned, in  Texas  these  are  now  held  to  be 
no  cause  for  a  new  trial  unless  prejudice 
is  shown,  upon  the  authority  of  Leeper  v. 
State,  29  Tex.  App.  63,  14  S.  W.  398,  which 
was  a  case  of  false  claim  to  be  a  house- 
holder or  freeholder,  the  reasoning  of  the 
decision  covering  all  objections  not  resting 
on  partiality. 

Lieeper  v.  State,  supra,  was  followed  in 
Sutton  V.  State,  31  Tex.  Crim.  Rep.  297,  20 
S.  W.  564,  the  case  of  a  juror  who  had 
not  resided  in  the  state  the  statutory 
period. 

In  Armendares  v.  State,  10  Tex.  App.  44, 
overruled  in  Leeper  v.  State,  supra,  a  new 
trial  was  ordered  where  four  jurors  testi- 
fied on  their  voir  dire  that  they  were  quali- 
fied voters,  when  in  fact  they  were  citizens 
of  Mexico,  and  it  was  held   that  the  ac- 
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cused  wafl  not  required  to  believe  them 
guilty  of  perjury  and  pursue  his  inveBtiga- 
tion  further,  and  was  entitled  to  a  new 
trial.  See  also,  to  similar  effect,  Bracken- 
ridge  v.  State,  27  Tex.  App.  613,  4  L.R.A. 
360,  11  S.  W.  630,  overruled  in  Leeper  v. 
State,  so  far  as  it  holds  that  a  new  trial 
should  be  granted  where  a  juror  falsely 
stated  on  his  examination  that  he  was  a 
qualified  voter  and  a  resident  in  the  state. 

(d)  False  answers  by  juror  as  ^^miS' 
conduct"  of  the  jury. 

The  question  has  arisen  in  some  cases  as 
to  whether  false  answers  given  by  a  juror 
on  his  preliminary  examination  are  miscon- 
duct of  the  juror.  Some  of  the  cases  have 
turned  upon  the  expression  "misconduct" 
in  statutes  providing  for  new  trials.  In 
other  cases  the  expression  is  applied  to 
such  false  answers  without  reference  to 
any  statute,  as  in  the  following  Indiana, 
Oregon,  and  Maine  cases. 

Ihus,  that  a  juror  answered  in  the  nega- 
tive the  question  on  his  voir  dire,  whether 
he  held  a  policy  issued  by  the  defendant 
company,  wnen  he  had  taken  out  a  policy 
on  his  life  for  the  benefit  of  his  wife  in 
such  company,  which  was  unknown  to  the 
plaintiff  and  her  attorneys  until  after  the 
trial,  is  cause  for  a  new  trial;  it  is  preju- 
dicial misconduct  of  the  juror,  as  it  im- 
gairs  the  right  to  challenge.  Pearcy  v. 
fichigan  Mut.  L.  Ins.  Co.  Ill  Ind.  69,  60 
Am.  Rep.  673,  12  N.  E.  08,  where  the  court 
said:  ^'We  need  not  and  do  not  decide 
*  whether  the  interest  of  Bowman  was  such 
M  would  have  warranted  a  challenge  for 
cause,  for  it  is  enough  for  the  present  to 
decide  that  the  information  sought  by  the 
question  was  relevant  and  material  for  the 
purpose  of  enabling  the  appellant  to  intel- 
ligently exercise  her  right  to  interpose  a 
peremptoiT  challenge." 

So,  in  tfohnson  v.  Tyler,  1  Ind.  App.  387, 
27  N.  E.  643,  it  was  held  to  be  prejudicial 
misconduct  of  a  juror,  and  cause  for  a  new 
trial  for  the  plaintiffs,  that  the  juror  had 
served  in  a  former  case  in  whidi  the  de- 
fendant was  defendant  and  which  involved 
a  similar  issue,  and  on  his  voir  dire  had 
stated  that  he  had  not  formed  or  expressed 
any  opinion  on  the  merits  of  the  case.  The 
court  took  the  same  view  as  to  misleading 
and  deceptive  answers  in  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Dixon,  51  Ind.  App.  658, 
96  N.  E.  815,  where,  however,  the  case  was 
affirmed,  as  ignorance  of  the  fact  before 
verdict  did  not  appear,  the  nature  of  the 
disqualification  not  being  stated. 

Tlie  rule  of  the  Indiana  cases  as  to 
''prejudicial  misconduct"  was  referred  to 
with  approval  in  State  y.  Lauth,  46  Or.  342, 
114  Am.  St.  Rep.  873,  80  Pac.  660,  where, 
however,  the  court  declined,  in  the  absence 
of  clear  proof,  to  disturb  the  discretion  of 
the  trial  court  in  deciding  that  the  juror 
had  not  answered  falsely  as  to  bias. 

In  Studley  v.  Hall,  22  Me.  198,  a  new 
trial  was  ordered  on  account  of  what  is 
called  the  misconduct  of  the  juror  in  two 
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particulars;  (1)  drinking  with  the  plsLin- 
tiff  and  at  his  expense  during  the  trial; 
(2)  that  on  his  examination  as  juror  his 
testimony  was  such  that  he  was  accepted 
as  to  his  impartiality,  whereas  he  concealed 
opinions  expressed  long  before  against  the 
defendant. 

In  State  t.  Underwood,  35  Wash.  558,  77 
Pac.  863,  the  court  stated  that  it  would 
be  misconduct  if  a  juror  who  had  fomaed 
and  expressed  opinions  should  qualify  on 
voir  dire,  not  referring  in  terms  to  any  stat- 
ute. And  there  is  a  possible  suggestion  of 
a  similar  view  in  Smith  v.  Puget  Sound 
Electric  R.  Co.  211  Fed.  765  (D.  C.  W.  D. 
Wash.). 

In  construction  si  statutes 

The  courts  are  not  agreed  whether  false 
answers  of  a  juror  on  voir  dire  are  "mis- 
conduct" under  statutes  permitting  new 
trials  for  ''misconduct  of  the  jury." 

In  California,  while  it  was  held  in  Peo- 
ple V.  Turner,  39  CaL  370,  that  such  false 
answers  are  "misconduct"  under  the  stat- 
ute, the  case  of  People  v.  Fair,  43  Cal. 
137,  though  not  discussing  the  expression, 
held  that  such  false  answers  constituted  no 
ground  for  a  new  trial  under  the  statute. 

The  rule  of  the  Fair  Case  was  followed 
under  similar  statutes  in  State  v.  Davis,  6 
Idaho,  159,  53  Pac.  678  (murder)  and  in 
State  V.  Marks,  15  Nev.  33,  where  the 
courts  discuss  the  expression  "misconduct," 
and  in  State  v.  Coleman,  17  S.  D.  594,  98 
N.  W.  176,  not  discussing  the  expression 
in  terms. 

On  the  other  hand,  under  similar  stat- 
utes, such  false  answers  were  considered  as 
"misconduct"  in  State  v.  Morgan,  23  Utah, 
212,  64  Pac.  356,  12  Am.  Crim.  Rep.  678, 
and  in  State  v.  Mott,  29  Mont.  292,  74 
Pac  728. 

In  Schneider  v.  State,  2  Ohio  C.  C.  420, 
1  Ohio  C.  D.  565,  where  the  question  was 
not  decided,  it  is  possibly  considered  that 
false  answers  on  voir  dire  would  he  mis- 
conduct under  the  statute. 

In  New  York  the  question  is  not  en- 
tirely clear.  In  McQarry  v.  Buffalo,  53 
N.  Y.  S.  R.  882,  24  N.  Y.  Supp.  16, 
and  Fealy  v.  Bull,  11  App.  Div.  468,  42 
N.  Y.  Supp.  669,  which  were  probably  de- 
cided with  reference  to  the  statute,  al- 
though it  is  not  in  terms  referred  to,  false 
denials  as  to  business  relations  with  a 
party  were  held  cause  for  new  trials  as 
misconduct  of  a  juror.  The  Mack  and 
Bishop  Cases,  infra  (decided  in  different 
judicial  departments),  leave  the  matter  in 
some  doubt. 

In  People  v.  Bishop,  66  App.  Div.  415, 
73  N.  Y.  Supp.  226,  where,  after  the  case 
had  been  opened  to  the  jury,  the  prisoner's 
attorney  received  an  anonymous  letter 
making  a  specific  charge  as  to  a  statement 
showing  bias  made  by  a  juror,  and  there- 
upon the  judge  and  counsel  and  the  juror 
conferred  and  the  juror  denied  the  charge, 
and  they  all  believed  him,  and  he  served 
on  the  jury,  and  after  verdict  it  was  dis- 
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coTered  that  similar  charges  against  the 
juror  were  true,  it  was  held  that  it  was 
error  to  deny  a  new  trial.  The  court  said: 
"Jt  is  said  the  court  below  had  no  power 
to  set  aside  the  verdict  and  order  a  new 
trial,  and  that  this  court  can  afford  the 
defendant  no  relief.  It  cannot  be  doubted 
that  a  person  on  trial  for  a  high  crime  is 
entitled  to  a  fair  trial,  before  an  impar- 
tial jury.  The  Constitution  guarantees 
him  this  right,  and  no  statute  can  deprive 
him  of  it.  If  the  conduct  of  this  man 
Lewis  is  not  to  be  regarded  as  'misconduct' 
of  the  jury,  for  which  a  new  trial  may  be 
granted  under  the  provision  of  the  Code  of 
Criminal  Procedure  (§  465,  subdiv.  3), 
then  the  court  has  inherent  power  outside 
the  statute  to  afford  such  relief,  and  any 
provision  of  the  Code  prohibiting  the  exer- 
cise of  such  power  would  be  void  as  in 
contravention  of  the  constitutional  rights 
of  the  defendant.  •  .  .  We  think  there 
is  no  authority  for  the  claim  made  that 
the  power  does  not  exist." 

In  People  y.  Mack,  35  App.  Div.  114, 
54  N.  Y.  Supp.  698,  where  it  was  held  that 
the  relationship  of  a  juror  to  the  prose- 
cuting witness  was  no  cause  for  a  new 
trial  where  the  juror  had  replied  in  the 
negative  to  the  question  of  the  district  at- 
torney whether  the  juror  knew  of  any  rea- 
f^^n  why  he  could  not  sit  as  a  juror  and 
render  a  verdict  according  to  the  evidence, 
and  it  did  not  appear  that  the  juror  knew 
he  was  disqualified,  the  court  said:  "A 
new  trial  can  be  granted  only  in  the  cases 
provided  in  §  465.  It  is  not  apparent  how 
the  present  case  can  be  brought  within  any 
of  the  provisions  of  §  465,  as  the  defendant 
failed  to  inquire,  and  no  misconduct  is 
chargeable  to  the  juror,  and  it  does  not 
appear  that  the  substantial  rights  of  the 
defendant  have  been  prejudiced."  The 
statute  required  prejudice. 

In  Leeper  v.  State,  29  Tex.  App.  63,  14 
8.  W.  398,  where  it  was  held  that  a  false 
answer  by  a  juror  that  he  was  a  freeholder 
was  not  a  cause  for  a  new  trial  unless 
probable  injury  was  shown,  while  the  court 
does  not  discuss  the  word  "misconduct," 
the  statute  there  referred  to  permitted  a 
new  trial  "where,  from  misconduct  of  the 
jury,  the  court  is  of  the  opinion  that  the 
defendant  has  not  received  a  fair  and  im- 
partial trial."  The  court  there  said:  "We 
will  not  stop  to  inquire  into  and  deter- 
mine the  question  as  to  the  competency  of 
the  juror,  for  the  reason  that  the  mere 
disqualification  of  the  juror  is  not  a  valid 
ground  for  a  new  trial.  It  is  not  a  statu- 
tory ground.  Code  Crim.  Proc.  art.  777. 
In  order  to  constitute  it  a  good  ground  for 
new  trial,  it  must  be  further  made  to  ap- 
pear that  probable  injury  had  resulted  to 
the  defendant  by  reason  of  such  juror  hav- 
ing served  upon  the  trial.  .  .  .  There 
are  some  decisions  of  this  court  which  hold 
to  the  contrary  of  the  rule  above  stated. 
Lester  y.  State,  2  Tex.  App.  432;  Armen- 
dares  t.  State,  10  Tex.  App.  44;  Boren  v. 
State,  23  Tex.  App.  28,  4  S.  W.  463; 
Brackenridge  t.  State,  27  Tex.  App.  513, 
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4  L.R.A.  300,  11  S.  W.  630.  These  deci- 
sions are  not,  we  think,  after  a  more  thor- 
ough considoration  of  the  question,  con- 
sistent with  the  statute,  and  we  therefore 
overrule  them  in  so  far  as  they  hold  that 
the  mere  disqualification  of  a  trial  juror 
is  of  itself  good  ground  for  a  new  trial,  it 
not  being  shown  that  probable  injury  has 
been  done  the  defendant  by  reason  of  the 
disqualified  juror  serving  in  the  case." 

VI.  Nature  of  disqualificatiofu 

a.  In  general. 

For  other  cases  under  the  various  kinds 
of  disqualification,  reference  is  also  to  be 
made  to  V.  supra,  particularly  to  subdi- 
visions b  (2),  (3),  and  (4). 

While,  as  is  heretofore  stated,  supra,  I. 
c,  many  of  the  modem  cases  in  effect  recog- 
nize a  distinction  between  objections  prop- 
ter affectum  and  those  propter  defectum  or 
dehctumy  there  are  comparatively  few 
cases  outside  of  Georgia  which  in  terms 
are  decided  upon  this  general  distinction. 

Objections  propter  defectum^ 

Some  of  the  cases,  in  denying  motions 
for  new  trials,  lay  down  the  general  prin- 
ciple that  objections  to  jurors  propter  de- 
fectum must  be  made  before  the  juror  is 
sworn.  Henderson  v.  Fox,  83  Ga.  233,  9 
S.  E.  839;  Costly  v.  State,  19  Ga.  614 
(nonresidence) ;  Daniel  v.  State,  11  Ga. 
App.  799,  76  S.  £.  162  (the  same) ;  Gorm- 
ley  V.  Laramore,  40  Ga.  253  (not  in  the 
jury  list) ;  Anderson  v.  Green,  46  Ga.  361 
(the  same) ;  Edwards  v.  State,  53  Ga.  428 
(the  same) ;  Bush  v.  Roberts,  4  Ga.  App. 
531,  62  S.  E.  92  (the  same) ;  McLeay  v. 
Crane,  11  Ga.  App.  815,  76  8.  E.  391  (the 
same) ;  Urquhart  y.  Powell,  59  Ga.  721 
(name  not  on  jury  list  nor  in  box) ; 
Somers  y.  State,  116  Ga.  535,  42  S.  E.  779 
(the  same) ;  Jordan  v.  State,  119  Ga.  443, 
46  S.  E.  679  (as  having  served  the  pre- 
vious term);  Hill  v.  State,  122  Ga.  166, 
50  S.  E.  57  (the  same) ;  Embry  y.  State, 
138  Ga.  464,  75  S.  E.  604;  Jackson  v.  State, 
125  Ga.  277,  54  S.  E.  167  (the  same),  fol- 
lowed in  Brown  v.  State,  1  Ga.  App.  518, 
57  S.  E.  1021;  Wall  v.  State,  126  Ga.  549, 
55  S.  E.  484  (name  not  in  jury  box); 
State  y.  Davis,  80  N.  C.  412  (juror  an 
atheist) ;  Givens  v.  State,  103  Tenn.  648, 
55  S.  W.  1107  (minority);  Goad  v.  Stote, 
106  Tenn.  175,  61  S.  W.  79  (criminality); 
Walker  y.  State,  118  Tenn.  375,  99  8.  W. 
366    ( nonresidence ) . 

See  also  as  indicating  the  same  rule, 
Kohl  y.  Lehlback,  160  U.  S.  293,  40  L.  ed. 
432,  16  Sup.  Ct.  Rep.  304   (alienage). 

In  Draper  y.  State,  4  Baxt.  246,  it  was 
held  that  an  objection  after  verdict  to  a 
juror  as  lacking  the  property  qualification 
was  too  late  as  propter  defectum,  although, 
it  seems,  the  juror  qualified  on  voir  dire. 

In  Ward  y.  State,  1  Humph.  253,  it  was 
held  that  it  was  too  late  to  challenge  a 
juror  propter  defectum  after  he  had  been 
sworn,  and  that  therefore  when  the  state's 
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attorney,  after  the  jnron  had  been  awom, 
challenged  certain  jurors  as  not  freehold- 
ers, and  compelled  the  selection  of  others, 
the  prisoner  must  be  discharged. 

It  is  peculiarly  held  in  Tennessee  that 
the  objection  of  relationship  is  propter  de- 
feotum,  and  must  be  taken  before  tiie  juiy 
is  sworn.  Oartwriffht  ▼.  State,  12  Lea,  620, 
where  the  juror  did  not  know  of  it;  Hamil- 
ton V.  State,  101  Tenn.  417,  47  S.  W.  696. 

But  in  Knights  of  Pythias  t.  Steele,  107 
Tenn.  1,  63  S.  W.  1126,  it  waa  held  that, 
while  objections  propter  defectum  (as  that 
the  juror  had  served  within  two  years) 
were  waive^  by  failure  to  challenge,  this 
was  not  so  where  the  juror  had  falsely 
denied  the  matter  on  innr  dire,  where, 
however,  the  decision  was  partly  based  on 
conduct  of  the  jury  leading  to  suspicions 
of  a  desire  to  serve  upon  it,  etc. 

lliere  is  a  curious  view  taken  in  State 
V.  Qroome,  10  Iowa,  308,  now  overruled  in 
State  V.  Pickett,  103  Iowa,  714,  39  L.RJl 
302,  73  N.  W.  346,  that  an  objection  prop- 
ter defectum  after  verdict  ought  to  be  of 
more  weight  than  one  propter  affectum, 

h.  Bias. 

In  the  earlier  eases  where  any  prelimi- 
nary examination  of  the  juror  was  limited, 
the  decisions  often  do  not  comment  upon 
any  examination  of  the  juror  or  its  omis- 
sion. For  cases  discussing  the  question  of 
failure  to  examine  or  insufficient  examina- 
tion on  voir  dire  for  bias,  or  of  false  or 
erroneous  answers  on  voir  dire  in  regard 
to  bias,  see  supra  V.  b  (2),  (3),  (4).  See 
also  as  to  statutes,  supra^  IV. 

Discovery  after  verdict  that  a  juror  had 
prejudged  the  ease  has  been  held  to  be 
good  cause  for  a  new  trial  in  a  number  of 
cases.    United  States  v.  Fries,  3  Dall.  515, 

1  L.  ed.  701,  Fed.  Cas.  No.  5,126  (trea- 
son) ;  Tweedy  v.  Brush,  Kirby,  13;  Monroe 
V.  State,  5  Ga.  85  (murder) ;  Bishop  v. 
State,  9  Ga.  121;  Wade  v.  SUte,  12  Ga. 
25;  McGuffie  v.  State,  17  Ga.  497;  Mon- 
crief  V.  State,  59  Ga.  470;  Glover  v.  State, 

128  Ga.  1,  57  S.  E.  101;   Sasser  t.  State, 

129  Ga.  541,  59  S.  E.  255;  Pierce  v.  Bush, 
3  Bibb,  347;  Vance  t.  Haslett,  4  Bibb, 
191;  Com.  v.  Flanagan,  7  Watts  ft  8.  415 
(stating  the  rule) ;  State  v.  Hopkins,  1 
Bay,  372;  Nelson  v.  State,  —  Tex.  Grim. 
Rep.  — ,  58  S.  W.  107 ;  Deming  v.  Hurlbut, 

2  D.  Chip.  (Vt.)  46  (statement  made  be- 
fore trial  to  the  successful  party) ;  Frendi 
V.  Smith,  4  Vt.  363,  24  Am.  Dec.  616. 

The  question  generally  arises  upon  dis- 
covery that  before  the  trial  the  juror  had 
expressed  opinions  adverse  to  the  defeated 
party. 

In  M'Kinley  t.  Smith,  Hardin  (Ky.) 
167,  it  was  held  to  be  cause  for  a  new 
trial  that  partiality  of  a  jury  was  dis- 
covered after  the  jury  had  retired,  as  they 
were  then  beyond  vie  control  of  either 
party.     But  see  cases  contra^  supra,  V,  a. 

In  Tenney  v.  Evans,  13  N.  H.  462,  40 
Am.  Dec.  166,  where  a  new  trial  was 
granted,  while  the  ground  laid  was  partial 
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and   improper  conduct  of  a  juryman,  the 
only  real  evidence  seemed  to  be  of  bias« 

In  Dent  v.  Hertford,  2  Salk.  645,  a  new 
trial  was  granted  upon  affidavit  that  the 
foreman  declared  the  plaintiff  should  never 
have  a  verdict  whatever  witnesses  he  pro- 
duced; but  it  does  not  appear  whether  this 
statement  was  made  before  or  during  the 
trial 

In  Nomaque  v.  People,  Breese  (IlL)  109, 
12  Am.  Dec.  157,  it  was  held  that  discovery 
after  trial,  of  bias  expressed  before  the 
trial,  is  ground  for  a  new  trial.  The  head- 
note  states  that  the  juror  *'swore  that  he 
had  not  formed  an  opinion,"  but  whether 
this  was  on  voir  dire  or  when  the  motion 
was  made  does  not  appear. 

In  Schissler  v.  State,  122  Wis.  365,  99 
N.  W.  593,  in  declininff  to  interfere  with 
the  decision  of  the  trial  court,  that  jurors 
were  not  shown  to  be  partial,  where  a  new 
trial  had  been  applied  for  after  verdict, 
the  appellate  court  said:  'They  state  that 
this  juror  had  expressed  his  prejudice  and 
opinion  asainst  the  accused.  If  the  facts 
were  estaolished  tiiat  the  juror  was  so 
prejudiced,  it  would  furnish  ground  for  a 
new  trial.  A  person  put  upon  trial  for  a 
criminal  offense  has  a  right  to  a  fair  and 
impartial  jury  to  determine  the  issues. 
On  application  to  set  aside  a  verdict  upon 
the  ground  of  the  prejudice  of  a  juror, 
courts  have  required  that  the  fact  liiould 
be  satisfactorily  established,  so  that  courts 
would  not  put  verdicts  in  peril  of  being 
held  invalid  upon  slight  charges  of  miscon- 
duct or  disqualification  of  jurors." 

In  Wilson  v.  Clement,  126  Fed.  808,  the 
trial  court  granted  a  new  trial  partially 
on  account  of  matters  suggesting  bias 
brought  to  the  attention  of  the  court  dur- 
ing the  trial,  the  consideration  of  which  by 
the  court's  direction  was  postponed  until 
after  verdict.  This  case  was  affirmed  on 
appeal  in  82  G.  C.  A.  676,  153  Fed.  1021, 
prior  to  which  a  writ  of  error  had  been 
dismissed  in  68  G.  C.  A.  387,  135  Fed.  749, 
on  the  ground  that  the  order  was  discre- 
tionary, and  not  a  final  order. 

On  the  contrary,  other  cases  hold  that 
bias  discovered  after  the  trial  is  no  cause 
for  a  new  trial.  Onions  v.  Naish,  7  Price, 
203;  State  v.  Morea,  2  Ala.  275;  Daniels 
V.  State,  88  Ala.  220,  7  So.  337 ;  People  v. 
Mortimer,  46  Gal.  114  (under  Oalifomia 
statute),  approving  People  v.  Fair,  43  (^1. 
137;  Pelton  v.  Jones,  Morris  (Iowa)  491; 
Billis  V.  State,  2  M'Gord,  L.  12  (obiter). 

In  Wharton's  Gase,  Yelv.  24,  a  murder 
case,  it  was  held  that  the  Crown  might 
not  challenge  after  the  juror  was  sworn, 
on  discovering  that  he  was  "within  the 
distress"  of  the  defendant's  master. 

In  Daniels  v.  State,  88  Ala.  220,  7  So. 
337,  it  was  held  that  the  deeision  of  the 
trial  court  was  not  reviewable  where  it 
had  declined  after  verdict  to  grant  a  new 
trial  on  the  ground  that  a  juror  was  re- 
lated to  a  witness  for  the  state,  who  was 
perhaps  the  virtual  prosecutor. 

In  Billis  V.  State,  supra,  it  was  ooasid- 
ered  that  an  objection  that  a  juror  was  a 
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director  of  a  public  state  bank  was  too 
late  after  a  verdict  of  guilty  of  counter- 
feiting a  bill  of  the  bank,  but  it  waa  held 
that  the  objection  would  not  have  been 
good  even  before  the  juror  was  sworn. 

In  State  v.  Morea,  2  Ala.  275,  where  a 
juror  on  his  voir  dire  testified  that  he  had 
formed  an  opinion,  but  had  not  expressed 
it,  and  that  he  had  not  formed  it  from  the 
witnesses,  and,  when  a  certain  witness  was 
called,  the  juror  announced  that  he  had 
formed  his  opinion  from  this  witness  not 
knowing  that  he  was  to  be  a  witness,  the 
court  declined  to  set  aside  the  juror  on  the 
motion  of  the  prisoner.  It  was  held  on 
appeal  that  tills  was  proper,  and  that  it 
would  have  been  irregular  to  have  set  the 
juror  aside,  even  if  his  opinion  had  been 
expressed;  that  the  prisoner  was  not  de- 
ceived, for  he  knew  of  the  opinion  and 
might  have  challenged  the  juror  peremp- 
torily, and  the  court  said:  "All  the  au- 
thorities concur  in  the  opinion  that  when 
a  juror  is  once  sworn,  he  cannot  be  after- 
wards challenged  for  a  cause  whicB  existed 
at  the  time  when  he  was  put  on  the  pris- 
oner." 

For  denials  of  new  trials  on  account  of 
bias  discovered  after  verdict,  where  the 
court  considered  that  there  had  been  no 
prejudice^  see  supra.  III. 

o.  Interent, 

1.  In  general. 

For  failure  to  examine,  or  for  false  an- 
swers on  voir  dire*  see  supra,  V.  (2),  (3), 
(4). 

In  some  cases  interest  of  a  juror  has 
lK'(*n  considered  a  good  cause  for  a  new 
trial  when  raised  after  verdict.  Davis  v. 
Allen,  11  Pick.  466,  22  Am.  Dec.  386. 

So,  judgment  for  the  plaintiff  was  ar- 
rested where  a  juror,  unknown  to  the  de- 
fendant, had  a  similar  demand  against  the 
latter.    Talmadge  v.  Northrop,  1  Root,  454. 

So,  the  verdict  was  set  aside  where  it 
was  discovered  after  the  trial  that  a  juror 
was  a  stockholder  of  a  party.  Page  v. 
Conto<y»ook  Vallev  R.  Co.  21  N.  H.  438. 

In  Pailcy  v.  Macauley,  13  Q.  B.  815,  a 
new  trial  was  granted  the  plaintiff  because 
a  juror  was  a  co-committeeman  with  the 
defendant  on  a  committee  of  a  proposed 
railway,  the  suit  being  for  work  or  goods 
on  account  of  the  proposed  railway;  this 
was  without  costs,  "as  the  plaintiff's  at- 
torney by  his.  negligence  contributed  to  this 
failure  of  justice." 

In  Lyens  v.  State,  133  Ga.  587,  66  S.  E. 
792,  it  was  held  to  be  cause  for  a  new  trial 
that  a  juror,  unknown  to  himself,  was  re- 
lated by  marriage  to  persons  who  contrib- 
uted to  a  fund  to  employ  counsel  to  prose- 
cute the  prisoners,  which  relationship  was 
unknown  to  the  defendants  and  their  coun- 
sel. 

On  the  contrary,  other  cases  hold  that  it 
is  too  late  after  verdict  to  object  to  the 
interest  of  a  juror,  Magness  v.  Stewart, 
2  Coldw.  309. 

So,  where  the  juror  is  a  stockholder  of 
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a  party  (Williams  v.  Great  Western  R.  Co. 
3  Hurlst  k  N.  869,  28  L.  J.  Exch.  N.  S.  2, 
7  Week.  Rep.  97,  where  no  injustice  had 
been  done;  Josey  v.  Wilmington  &  M.  R. 
Co.  12  Rich.  L.  134;  Boland  v.  Greenville 
k  G.  R.  Co.  12  Rich.  L.  368) ;  or  is  insured 
in  an  insurance  company  which  is  a  party 
(Richardson  v.  Canada  West  Farmers'  Ins. 
Co.  17  U.  C.  C.  P.  341). 

So,  also,  it  has  been  held  to  be  no  ob- 
jection after   verdict  that  a  juror  had  a 

pending   suit  with   a   party    ( v. 

Loveday,  Style,  129 ) ;  or  was  indebted  to 
a  party  (Doe  ex  deoL  Simonds  v.  Gilbert, 
22  N.  B.  576). 

That  a  juror  is  aecurity  for  costs  for  a 
parl^  to  the  suit  is  no  cause  for  new  trial, 
as  the  parties  are  presumed  to  have  knowl- 
edge  of  the  pleadings  and  flies  in  the  case. 
Bradshaw  ▼.  Hubbard,  6  111.  390. 

And  that  the  security  bond  in  the  case 
was  signed  John  T.  Richards,  who  served 
on  the  jury,  while  the  name  on  the  venire 
was  J.  F.  Richards,  will  be  no  cause  for 
a  new  trial;  the  party  should  have  inter- 
rogated the  juror.  Vincent  v.  Smith,  13 
Ariz.  346,  114  Pac.  557. 

If  a  juror  be  the  security  in  the  case  for 
a  party,  ignorance  of  this  bv  the  other 
party  is  inexcusable,  and  will  not  avail 
him  in  the  absence  of  evidence  of  improper 
motives  on  the  part  of  the  juryman. 
Glover  v.  Woolsey,  Dudley  (Ga.)  85. 

And  where  a  party  and  his  counsel  do 
not  appear  at  the  trial,  they  cannot  com- 
plain of  the  interest  of  a  juryman.  Cressap 
V.  Winchester,  6  Rob.  (La.)   458. 

2,  Juror  heUing  on  Uie  result. 

The  courts  are  not  agreed  as  to  the 
effect  of  an  objection  after  verdict  that  a 
juryman  had  a  small  bet  on  the  result  of 
the  case. 

In  Essex  ▼.  McPherson,  64  111.  349,  it 
was  held  that  a  new  trial  for  the  plaintiff 
should  be  granted  where  he  discovered, 
after  the  trial,  that  a  juror  had  before  the 
trial  bet  a  necktie  that  the  result  would 
be  in  favor  of  the  defendant,  as  the  pe- 
culiar character  of  the  objection  was  such 
that  it  could  not  be  said  that  reasonable 
diligence  might  have  discovered  it  before 
the  trial,  and  it  being  impossible  to  say 
that,  by  reason  of  the  smallness  of  the 
wager,  it  was  without  influence  upon  the 
juror. 

So,  in  Seaton  v.  Swem,  58  Iowa,  41,  11 
N.  W.  726,  it  was  held  to  be  ground  for  a 
new  trial  that  a  juror  had  bet  25  cents 
on  the  result  of  an  election  depending  upon 
the  trial,  the  juror  on  his  voir  dire  having 
denied  any  opinion  or  interest. 

On  the  other  hand,  in  Goodright  t. 
I  M'Causland,  1  Yeates,  372,  1  Am.  Dec.  306, 
it  was  held  to  be  no  cause  for  a  new  trial 
that  one  of  the  jurors  before  the  trial  had 
wagered  a  pint  of  wine  on  the  result,  it 
appearing  afterward,  when  the  person  with 
wtiom  he  had  bet  came  to  pay  him  the 
wager,  that  he  had  forgotten  he  had  made 
it. 
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It  may  be  noted  that  in  Booby  v.  State, 
4  Yerg.  Ill,  the  court,  while  ordering  a 
new  trial  because  a  juror  made  to  his  fei- 
lows  statements  of  matters  not  evidence, 
decided  that  the  fact  that  a  juror  had  had 
a  wager  on  the  result  of  the  case  would 
not  be  a  cause  for  a  new  trial,  in  the 
absence  of  a  positive  showing  that  the  de- 
fendant was  ignorant  of  the  wager  before 
the  triaL 

d.  Relationship, 

1.  In  general. 

For  cases  turning  upon  false  answers  of 
jurors,  see  supra,  v.  b  (4) ;  and  for  those 
upon  omission  to  examine  on  voir  dire,  see 
supra,  V.  b  (2).  For  cases  under  statutes, 
see  supra,  IV. 

There  is  much  diversity  of  opinion  as  to 
whether  an  objection  that  a  juror  is  related 
to  a  party  or  to  a  person  interested  can 
be  made  after  verdict. 

It  is  held  in  some  cases  that  it  is  no 
objection  after  verdict  that  a  juror  was  a 
relative  to  a  party  or  to  one  interested  in 
the  suit.  Aylett  v.  Stellam,  Style,  100; 
Onions  v.  Naish,  7  Price,  203;  Orme  v. 
Pratt,  4  Cranch,  C.  C.  124,  Fed.  Cas.  No. 
10,578  (the  other  jurors  testifying  the 
juror  related  had  not  influenced  the  ver- 
dict) ;  People  V.  Boren,  139  Cal.  210,  72 
Pac.  809  (relationship  to  district  attor- 
ney; under  statute)  ;  Tide  Water  Canal 
Co.  V.  Archer,  9  Gill  &  J.  479  (parties 
should  inquire  on  voir  dire) ;  Eggleston  v. 
Smiley,  17  Johns.  133  (the  court  stating 
that  there  was  no  unfairness  or  injustice 
in  the  case) ;  Cole  v.  Van  Keurcn,  51  How. 
Pr.  451  (no  objection  where  there  is  no 
injustice)  ;  Hayes  v.  Thompson,  15  Abb. 
Pr.  N.  S.  220  (to  similar  elTect)  ;  Salis- 
bury v.  McClaskey,  26  Hun,  262;  Todd  v. 
Gray,  16  S.  C.  635;  State  v.  Williams,  14 
W.  Va.  851  (unless  prejudice) ;  State  v. 
Harris   (unless  prejudice). 

See  also  as  suggesting  a  similar  view, 
Lloyd  V.  Adams,  37  N.  B.  590,  where,  how- 
ever, there  was  a  reversal  on  other  grounds. 

So,  relationship  to  a  stockholder  of  a 
party  was  held  not  cause  for  arrest  of 
judgment,  as  the  party  should  have  in- 
quired of  the  juror.  Quinebaug  Bank  v. 
Leavens,  20  Conn.  87,  50  Am.  Dec.  272. 

It  is  peculiarly  held  in  Tennessee  that 
the  objection  of  relationship  is  propter  de- 
fectum., and  for  that  reason  must  be  taken 
before  the  jury  is  sworn.  Cartwright  v. 
State,  12  Lea,  620.  where  the  juror  did  not 
know  of  it;  Hamilton  v.  State,  101  Tenn. 
417,  47  S.  W.  695. 

In  the  murder  case  of  Rash  v.  State,  61 
Ala.  89,  the  court  said  in  declining  to 
permit  the  defendant,  after  the  jury  was 
sworn,  but  before  taking  evidence,  to  in- 
quire or  challenge  as  to  relationship  with 
the  person  slain,  etc.:  "Neither  did  the 
court  err  in  refusing,  after  the  jurors  had 
been  accepted  and  sworn,  to  allow  further 
inquiry  or  challenge  of  jurors.  Questions 
as  to  the  qualification  of  jurors,  not  pre- 
50  L.R.A.(N.S.) 


viously  raised,  must  be  treated  as  waived, 
Wiien  the  jurors  for  the  trial  of  a  felonv 
are  accepted  and  sworn.  Smith  v.  State, 
55  Ala.  1.  It  should  be  observed,  liowevfr. 
that  in  this  case,  no  offer  appears  to  have 
been  made  in  the  court  below,  to  show  that 
any  of  the  jurors  were  related  by  con- 
sanguinity or  affinity  to  the  deceased  or 
the  accused." 

See  also  Daniels  t.  State,  supra,  VI.  h. 

The  same  court,  however,  in  later  ca«€d, 
in  refusing  new  trials  asked  for  on  the 
ground  of  relationship,  has  been  able  to 
put  its  decision  on  the  ground  of  no  preju- 
dice, or  lack  of  evidence  that  the  disquali- 
fication was  unknown  to  the  partv  (Larkio 
V.  Baty,  111  Ala.  303,  18  So.  666) ;  or  od 
the  last  mentioned  ground  alone  (Sowell 
V.  Bank  of  Brewton,  119  Ala.  92,  24  So. 
585,  where  there  was  probable  forgetful- 
ness  of  counsel). 

Other  cases  hold,  on  the  contrary,  that 
relationship  of  a  juror  discovered  after 
verdict  is  good  cause  for  a  new  trial. 
Woodbridge  v.  Raymond,  Kirby,  279  (judg- 
ment arrested)  ;  State  v.  Williams,  9 
Houst.  (Del.)  508,  18  Atl.  949  (reUtion- 
ship  to  victim  of  murder  in  issue) ;  Rust 
V.  Shaekleford,  47  Ga.  538;  BuUard  t. 
Trice,  63  Ga.  165;  Beall  v.  Clark,  71  Ga. 
818  (juror  related  to  an  interested  wit- 
ness) ;  Smith  v.  State,  2  Ga.  App.  574,  59 
S.  E.  311;  Hubbard  v.  State.  5  Ga.  App. 
599,'  63  S.  £.  588 ;  Harris  v.  State,  10  Ga. 
App.  70,  72  S.  E.  516  {obiter)  ;  Gardner 
V.  Arnett,  21  Ky.  L.  Rep.  1,  50  S.  W.  840; 
Hardy  v.  Sprowle,  32  Me.  310;  Texas  A 
P.  R.  Co.  V.  Elliott,  22  Tex.  Civ.  App.  31, 
54  S.  W.  410  (where  there  was  no  lack  of 
due  diligence) ;  Lynds  v.  Hoar,  10  N.  S. 
327. 

So,  in  case  of  relationship  to  a  stock- 
holder of  a  party.  Georgia  R.  Co.  v.  Hart. 
60  Ga.  550;  Georgia  R.  Co.  v.  Cole,  73  Ga. 
713 ;  McElhannon  v.  State,  99  Ga.  672,  26 
S.  E.  501  (relationship  to  stockholder  of 
corporation  injured  by  the  crime) ;  Moore 
V.  Farmers*  Mut.  Ins.  Asso.  107  Ga.  199. 
33  S.  £.  65  (relationship  to  members  of 
a  Mutual  Insurance  Company  which  was  a 
party)  ;  Bank  of  the  University  v.  Tuck. 
107  Ga.  211,  33  S.  E.  70  (affirming  order  of 
trial  court  granting  new  trial ) ;  Irvine  v. 
M.  &  M.  Bank,  1  Pittsb.  422. 

In  Bevan  v.  McLeod,  1  Has.  t  War.  (Pr. 
Edw.  Isl.)  297,  a  new  trial  was  granted 
for  relationship  of  a  juror  to  a  party  dia- 
covered  after  verdict  (the  motion  appar- 
ently being  made  before  judgment  to  sev- 
eral judges,  including  the  trial  judge). 

So,  a  juror  was  dismissed  after  the  jury 
was  sworn,  but  before  any  testimony  waa 
taken,  where  it  was  discovered  that  be  wa^ 
related  to  one  of  parties.  Thomas  v.  Leon- 
ard, 5  111.  556;  Troxler's  Succession,  46  U. 
Ann.  738,  15  So.  153. 

In  Hubbard  v.  State,  6  Ga.  App.  599.  TkI 
8.  E.  588,  supra,  the  court  said:  "Al- 
though the  evidence  in  behalf  of  the  state 
in  this  case  authorized  the  verdict  of 
guilty,  a  new  trial  should  have  been 
granted.     As  we  ruled  in  Smith  v.  State, 
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2  Gft.  App.  574,  59  S.  £.  311,  a  new  trial 
ia  demanded  where  there  is  no  doubt  as 
to  the  disqualification  of  a  juror,  and  where 
such  disqualification  is  not  waived  by 
knowledge  of  that  fact,  for  the  reason  that 
the  verdict  is  illegal  and  void.  To  this 
effect  is  the  ruling  in  Georgia  R.  Co.  v. 
Cole,  73  Ga.  713." 

In  Smith  v.  State,  supra,  the  court  said 
that  the  law,  "contraiy  to  the  prevailing 
rule,  .  .  .  absolutely  shuts  its  ears  to 
the  explanation  that  the  juror  was  not 
aware  of  the  relationship,  and  that  such 
relationship  did  not  in  any  wise  affect  the 
verdict.  Ihe  law  will  not  hear  or  con- 
sider that  the  presence  of  the  disqualified 
juror  did  not  hurt  the  losing  party." 

;9.  Relationship  to  defeated  party. 

Relationship  of  a  juror  to  the  moving  or 
unsuccessful  party  is  not  cause  for  a  new 
trial  (Sikes  v.  State,  105  Ga.  592,  31  S.  £. 
567;  Downing  v.  State,  114  Ga.  30,  39  S. 
E.  927;  McCrimmon  v.  State,  126  Ga.  560, 
55  S.  E.  481 ;  Dawson  v.  State,  —  Ga.  App. 
— ,  79  S.  E.  745;  Rumsey  v.  State,  2  Ga. 
App.  620,  68  S.  E.  1066),  especially  where 
the  verdict  is  manifestly  correct  (Wright 
y.  Smith,  104  Ga.  174,  30  S.  E.  651). 

Thus,  a  successful  or  unsuccessful  party 
cannot  have  a  new  trial  because  there 
were,  unknown  to  him  or  his  counsel,  rela- 
tives of  his  on  the  jury.  Screws  v.  Ander- 
son, 124  Ga.  361,  52  S.  £.  429.  Compare 
Jewell  V.  Jewell,  infra  (3),  where  the 
juror  was  related  to  both  parties. 

And  relationship  of  a  juror  to  one  de- 
feated party,  who  is  satisfied,  is  no  cause 
for  a  new  trial  on  motion  of  a  party  de- 
feated on  another  branch  of  the  case.  Mc- 
Kinney  v.  McKinney,  72  Ga.  80. 

8.  Juror'a   ignorance   of   the   relation- 

ship. 

Here  the  courts  are  not  agreed.  Some 
of  the  authorities  hold  that  a  new  trial 
should  be  granted  where  the  juror  is  ig- 
norant of  the  relationship.  McElhannon  v. 
State,  99  Ga.  672,  26  S.  E.  501;  Ledford 
r.  State,  75  Ga.  856  (related  to  prosecu- 
tor) ;  Moore  v.  Farmers'  Mut.  Ins.  Asso. 
107  La.  199,  33  S.  E.  65;  Bank  of  the 
University  v.  Tuck,  107  Ga.  211,  33  S.  E. 
70,  affirming  order  of  trial  court  granting 
new  trial;  Hudspeth  v.  Herston,  64  Ind. 
133;  Jewell  v.  Jewell,  84  Me.  304,  18 
L.R.A.  473,  24  Atl.  858;  Lyens  v.  State, 
133  Ga.  587,  66  S.  E.  792  (related  to  con- 
tributors toward  a  criminal  prosecution) ; 
see  also,  where  the  juror  did  not  think  of 
the  relationship,  Hardy  v.  Sprowle,  infra, 
(4);  Smith  v.  State,  2  Ga.  App.  574,  59 
S.  E.  311   (obiter). 

Others  hold  that  relationship  of  a  juror 
who  is  not  aware  of  it  is  no  cause  for  a 
new  trial.  Brumfield  v.  State,  102  Miss. 
610,  69  So.  840,  921  (relationship  to  pros- 
ecuting witness) ;  Traviss  v.  Com.  106  Pa. 
597,  6  Am.  Grim.  Rep.  256  (relationship 
to  Tietim  of  murder  in  issue) ;  State  v. 
Gongdon,  14  R.  I.  458  (the  same) ;  Sen- 
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terfeit  v.  Shealey,  71  S.  C.  259,  51  S.  E. 
142  (as  no  prejudice  and  not  due  dili- 
gence, though  juror  denied  relationship  on 
voir  dire) ;  Cartwright  v.  State,  12  Lea, 
620  (as  propter  defectum)  ;  Bishop  v.  Goff, 
11  N.  B.  389  (where  no  injustice).  ISee 
also  as  indicating  similar  view,  Larkin  v. 
Baty,  111  Ala.  303,  18  So.  666. 

In  an  action  of  a  mother  against  her 
son,  the  relationship  of  a  juror  to  the  par- 
ties, he  being  first  cousin  to  the  plaintiff, 
was  held  to  be  good  ground  for  a  new 
trial  for  the  plaintiff,  in  Jewell  v.  Jewell, 
84  Me.  304,  18  L.R.A.  473,  24  Atl.  858, 
where  the  court  had  instructed  the  jurors 
that  if  any  juror  was  related  to  a  party 
within  the  degree  of  second  cousin,  he  must 
stand  aside,  and  the  juror  had  not  seen  the 
parties  since  childhood  and  did  not  recog- 
nize  them. 

Jurors  related  to  stockholders  of  a  cor- 
poration are  incompetent  on  a  trial  for 
mutilating  the  books  of  the  corporation 
with  intent  to  injure  it,  and  a  new  trial  in 
such  case  was  ordered  where  the  court,  at 
the  defendant's  request,  had  asked  the 
jurors  whether  they  were  related  to  any 
of  the  stockholders,  which  all  had  denied, 
but  four  of  the  jurors  were  so  related,  al- 
though they  did  not  know  that  any  of  their 
relations  was  a  stockholder  in  such  corpo- 
ration. McElhannon  v.  State,  99  Ga.  672, 
26    S.   E.    501. 

In  Traviss  v.  Com.  106  Pa.  597,  5  Am. 
Grim.  Rep.  256,  it  was  held  to  be  no  ground 
for  a  new  trial  that  a  juror  was  related  to 
the  woman  who  was  murdered,  when  he 
was  absolutely  ignorant  of  any  relation- 
ship until  after  the  verdict,  although  the 
relationship  was  unknown  to  the  prisoner 
and  his  counsel,  the  court  stating  that  if 
[there  had  been  any  intentional  misleading 
or  deceit,  the  case  would  have  been  dif- 
ferent, and  that  there  was  no  question  of 
unfairness. 

In  Togarden  v.  Phillips,  14  Ind.  App. 
27,  42  N.  E.  549,  where  the  juror  denied 
the  relationship,  not  knowing  of  it,  the 
court  was  of  the  opinion  that  relationship 
of  a  juror  to  the  appellee  unknown  to  th« 
appellant  who  was  a  nominal  party,  to  wit 
an  administrator,  but  known  to  the  real 
parties  in  interest,  would  not  be  cause  for 
a  new  trial  on  motion  of  such  administra- 
tor. One  of  the  concurring  judges  con- 
sidered that  this  case  overruled  Hudspeth 
V.  Herston,  64  Ind.  133. 

4,  Other  matters. 

The   question    of   due   diligence. 

A  verdict  will  not  be  set  aside  for  re- 
lationship of  a  juror  to  a  stockholder  of 
a  corporation  party,  unless  it  appears  that 
the  other  party,  before  the  juror  was  se- 
lected, used  diligence  to  ascertain  his  com- 
petency. Harrington  y.  Manchester  &  L. 
R.  Co.  62  N.  H.  77;  Hcrsey  y.  Hutchins, 
70  N.  H.  130,  46  Atl.  33. 

But  that  a  juror  in  a  murder  ease  was 
a    second    cousin   of   the   Tietim   was  held 
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good  cause  for  a  new  trial  when  discovered 
after  verdict,  where,  before  the  trial,  the 
prisoner's  counsel  had  inquired  of  the  ju- 
ror's brother,  a  member  of  the  bar,  as  to  his 
suitableness  generally  as  a  juror.  State 
V.  Williams,  9  Houst.  (Del.)  60&,  18  AU. 
049. 

In  an  early  Georgia  case  where  relation- 
ship of  a  juror  to  the  prosecutor,  discovered 
by  the  moving  party  after  the  trial,  was 
held  to  be  good  cause  for  a  new  trial, 
the  court  considered  that  a  party  is  not 
required  to  make  random  objections  to  a- 
juror  before  the  trial,  some  of  which  mi^t 
be  offensive.  Brown  v.  State,  28  Ga.  430, 
holding  that  the  statute  of  1856  did  not 
prescribe  the  time  in  which  an  objection 
must  be  made. 

In  Smith  v.  State,  2  Ga.  App.  674,  60 
S.  E.  311,  where  a  new  trial  was  granted 
because  of  relationship  of  a  juror  to  the 
prosecutor,  the  jury  apparently  having  re- 
mained silent  when  the  court,  at  the  de- 
fendant's request,  questioned  them  on  the 
subject  before  the  trial,  it  was  considered 
that  searching  inquiries  out  of  court  were 
not  required.  So  it  was  held  that  such 
searching  inquiries  were  not  required  as 
to  discovering  whether  jurors  were  related 
to  members  of  a  party  which  was  a  mu- 
tual insurance  company.  Moore  ▼.  Far- 
mers' Mut.  Ins.  Asso.  107  Ga.  100,  33 
S.  E.  66. 

And  relationship  of  a  juror  to  a  party 
was  held  to  be  g€>od  cause  for  a  new  trial 
when  the  juror  did  not  know  the  party, 
and  did  not  think  of  the  relationship  un- 
til after  verdict.  Hardy  v.  Sprowfe,  32 
Me.  310. 

The  appellate  court  will  not  interfere 
with  the  discretion  of  the  trial  court  in 
granting  a  new  trial  for  relationship  of  a 

i'uror  to  plaintiff's  counsel,  which  was  un- 
noi^-n  to  defendants,  although  one  of  the 
counsel  for  one  defendant  had  heard  some 
years  before  of  a  more  distant  relation- 
ship than  did  exist,  but  had  forgotten  it 
Swift  V.  Mott,  02  Ga.  448,  17  S.  E.  631. 
But  in  Johnson  v.  State,  64  Fla.  321, 
60  So.  804,  where  the  relationship  of  a 
juror  to  the  victim  in  a  murder  case  was 
beyond  the  prohibited  desree,  and  tiie  sim- 
ilarity of  names  might  have  put  the  de- 
fendant, who  was  the  brother-in-law  of  the 
deceased,  upon  his  inquiry,  it  was  held 
that  the  objection  came  too  late  after  ver- 
dict. 

Discretion. 

As  considering  the  matter  as  In  the  dis- 
cretion of  the  trial  court,  and  its  decision 
as  not  reviewable,  see  State  v.  Maultsby, 
180  N.  G.  664,  41  S.  E.  07;  Bo^gan  v.  Som- 
ers,  152  N.  C.  300,  67  S.  B.  065;  see  also  as 
indicating  a  like  opinion  where  tiie  rela- 
tionship was  very  remote,  Spicer  v.  Fulg- 
hum,  67  N.  C.J 8.  See  also  as  granting  a 
new  trial  in  discretion,  for  several  ob-. 
jections  to  jurors,  Cameron  v.  Ottawa  El- 
ectric R.  Co.  32  Ont.  Rep.  24,  supra,  II. 
For  discretion  generally  in  relationship 
eases,  see  supra,  II. 
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Under  statutes. 

Under  a  statute  providing  that  "the 
party  related  to  the  juror  must  raise  tiie 
objection  before  the  case  is  opened;  but 
any  other  party  to  the  issue  may  raise  the 
objection  within  six  months  from  the  date 
of  verdict," — ^an  objection  within  the  six 
months,  where  the  party  and  his  counsel 
did  not  know  of  the  relationship  until  aft- 
er the  trial,  is  as  effective  as  if  raised  by 
challenge  on  the  trial,  and  the  moving 
party  is  not  required  to  satisfy  the  court 
that  injustice  has  been  done  him.  Ballard 
V.  Van  Tuyl,  142  App.  Div.  278,  126  N.  Y. 
Supp.  820. 

For  relationship  as  cause  for  a  new  trial 
under  the  Maine  statute,  see  Lana  ▼.  Good- 
win, 47  Me.  593,  supra,  IV. 

e.    Member  of  grand  jury  indieUng  de- 

fendant. 

For  effect  of  failure  to  examine  a  juror 
who  was  a  member  of  the  indicting  grand 
jury,  or  of  his  false  or  misleading  an- 
swers, see  supra,  V.  b   (2),    (3),    (4). 

It  is  generally  held  that  it  is  no  objec- 
tion after  verdict  in  a  criminal  case,  that 
a  juror  was  a  member  of  the  srand  jury 
finding  the  indictment.  Denmail  v.  State, 
43  Fla.  182,  31  So.  269  (under  statute,  see 
supra,  IV.) ;  FerreU  v.  SUte,  45  Fla.  26, 
34  So.  220;  Jones  v.  State,  05  Ga.  497, 
20  S.  E.  211;  Massey  v.  SUte,  124  Ga.  24, 
52  S.  E.  78;  Britt  v.  State,  112  Ga.  583, 
37  S.  E.  886;  Coleman  v.  Com.  8  Ky.  L. 
Rep.  607  (failure  to  inquire  on  wnr  dire) ; 
State  V.  Turner,  6  La.  Ann.  309  (refusal  to 
arrest  judgment) ;  State  v.  Thomas,  35  La. 
Ann.  24;  State  v.  McCarthy,  44  La.  Ann. 
323,  10  So.  673;  State  t.  Perkins,  66  N. 
C.  126  (as  in  discretion  of  trial  court); 
Beck  V.  State,  20  Ohio  St.  228  (under  Ohio 
statute) ;  State  v.  CDriscoU,  2  Bay,  153; 
State  V.  Cooler,  30  S.  C.  105,  3  L.RJL. 
181,  8  8.  E.  692;  Gillespie  T.  State,  8 
Yerf.  507,  20  Am.  Dec.  137  (as  eaay  to 
discover) ;  McGehee  v.  Shafer,  9  Tex.  20 
(not  necessary  to  decision) ;  Franklin  v. 
State,  2  Tex.  App.  8  (as  no  cause  where 
no  diligence  is  shown) ;  Bristow  v.  Com. 
16  Gratt.   634    (see   supra,   IV.) 

See  alao  Ferrell  v.  Ferrell,  45  Fla.  26, 
84  So.  220,   supra,  V.    (b),    (2). 

That  the  juror,  T.  G.  Howell,  was  the 
Thomas  G.  Howell  who  was  of  the  grand 
jury  whidi  found  the  bill,  might  have  been 
discovered  bv  due  diligence,  and  hence  is 
no  ground  for  setting  aside  the  verdict 
Jones  v.  State,  95  Ga.  497,  20  S.  E.  211. 
So,  where  Neal  G.  White  was  N.  J.  White 
of  the  grand  jury.  Massey  t.  State,  124 
Ga.  24,  52  6.  E.  78. 

In  State  v.  Cooler,  30  S.  C.  105,  S  L.R.A. 
181,  8  S.  E.  692,  the  court  considered  that 
the  rule  would  be  the  same  if  it  appeared 
that  due  diligence  would  not  have  dis- 
covered the  objection,  the  court  making  a 
general  statement  that  dis(|ualification  is 
not  a  cause  for  a  new  trial  in  South  Caro- 
lina (apparently  overlooking  State  t.  Hop- 
kins, 1  Bay,  372). 
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Failure  to  inquire  as  to  whether  the 
juror  was  a  member  of  the  indicting  grand 
jury  ia  a  waiver  of  the  objection,  where 
the  statute  provides  that  all  challenges 
for  cause  "shall  be  laid  before  the  juror 
is  sworn,  and  not  afterwarda"  Beck  v. 
State,  20  Ohio  St.  228. 

There  are  a  few  criminal  cases  in  which 
a  new  trial  has  been  granted  on  account 
of  a  juror  having  been  on  the  indicting 
grand  jury,  besides  the  cases  (V.  b  (4), 
(c),  where  the  juror  has  sworn  falsely, 
etc.,  on  the  subject. 

Thus,  in  Com.  v.  Hussey,  13  Mass.  221» 
a  verdict  for  larceny  was  set  aside  on  the 
ground  that  two  of  the  jurors  had  been 
members  of  the  grand  jury  finding  the  in- 
dictment, the  court  observing  that  if  the 
jurors  had  done  their  duty  on  the  grand 
jury,  they  could  not  have  been  impar* 
tial   on    the   trial. 

In  Bennett  v.  State,  24  Wis.  67,  it  was 
held  to  be  good  cause  for  a  new  trial  that 
one  of  the  jurors  had  been  a  member  of 
the  indicting  grand  jury,  it  not  appear- 
ing that  there  was  any  lack  of  diligence 
on  the  part  of  the  defendant  or  his  coun- 
sel, and  the  defendant  and  his  counsel  not 
knowing  of  the  matter  until  after  verdict. 
The  court  distinguishes  the  case  of  State 
V.  Vqge],  22  Wis.  471,  where  the  objection 
was  alienage  on  the  ground  that  alienage 
did  not  affect  the  impartiality  of  the  juror, 
and  states  that  under  the  Wisconsin  stat- 
ute only  the  name  of  the  foreman  is  upon 
the  indictment;  and  it  did  not  consider 
that  a  new  trial  was  precluded  by  failure 
to  inquire  of  the  juror. 

The  appellate  court  will  not  interfere 
with  the  discretion  of  the  trial  court  in 
granting  a  new  trial  because  two  jurors 
were  of  the  grand  jury  which  indicted  the 
defendant  for  the  sajne  trespass  for  which 
he  was  now  sued  civilly,  he  not  knowing 
of  this  defect  until  after  the  trial.  Haw- 
kins y.  Andrews,  30  Ga.  118. 

While  without  the  scope  of  this  note, 
some  of  the  cases  where  the  question  arose 
during  the  trial  may  be  referred  to.  Thus, 
it  was  held  to  be  no  error  to  refuse  a 
ehallenge  after  the  jury  were  sworn,  on  a 
juror  &en  stating  that  he  had  mistakenly 
denied  on  his  voir  dire  having  been  a  mem- 
ber of  the  indicting  grand  jury.  Harris 
V.  State,  —  Ala.  — ,  tO  So.  206.  So,  where 
the  discovery  was  made  after  the  trial  had 
proceeded  several  days.  Re  Jones,  —  GaL 
— ,  136  Pac.  288,  where  the  court  stated 
tte  party  might  have  examined  the  records 
and  cauunined  the  juror  on  voir  dire.  So 
there  ia  no  error  in  refusing  to  declare  a 
mistrial  for  this  cause  in  a  criminal  case 
after  evidence  has  been  introduced,  no  rea- 
son being  shown  for  failure  to  examine  t^e 
grand  jury  list^  and  it  not  appearing  that 
•ueh  an  examination  would  have  failed  to 
ahow  the  fact.  Gargill  v.  State,  12  Ga. 
App.  674,  77  8.  E.  832. 

On  the  other  hand,  it  has  been  held  that 
the  court  may  set  aside  a  juror  before  evi- 
dence is  given.  Jefferson  v.  State,  62  Miss. 
797,  where,  during  the  reading  of  the  in- 
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dictment  in  a  murder  case,  a  juror  stated 
that  it  then  first  occurred  to  him  that  he 
was  one  of  the  indicting  grand  jurors, 
and  he  was  set  aside,  another  juror  sub- 
stituted, and  the  whole  jury  resworn. 

It  may  be  noted  that  in  Roberts  v.  State, 
72  Miss.  728,  18  So.  481,  it  was  held  to 
be  proper,  in  the  absence  of  objection  by 
the  defendant,  to  discharge  a  juror  in  a 
murder  case  who  stated  to  the  court  after 
the  taking  of  evidence  had  begun,  that  he 
had  just  recollected  that  he  was  one  of 
the  indicting  ^and  jury,  where  the  Con- 
stitution provided:  "No  person's  life  or 
liberty  shall  be  twice  placed  in  jeopardy  for 
the  same  offense;  but  there  must  be  an 
actual  R?quittal  or  conviction  on  the  merits 
to  bar  another  prosecution."  Another  ju- 
ror was  substituted* 


/.  Member  of  jury  on  former  trial. 

See  also  supra,  V.  b    (4),    (c). 

It  is  no  cause  for  a  new  trial  after  Ter- 
dict  that  a  juror  served  on  a  previous 
trial  of  the  cause.  McDonald  v.  lUall,  56 
Ga.  288  (ordinary  diligence  would  show 
it) ;  Buck  v.  Hughes,  127  Ind.  46,  26  N.  £. 
658  (see  supra,  V.  b  (4),  (c));  Hurtert 
V.  Weines,  27  Iowa,  134  (as  not  appearing 
that  the  juror  was  examined  on  voir  dire; 
not  necessary  to  decision).;  Fitzpatrick  v. 
Harris,  16  B.  Mon.  661  (the  record  would 
have  disclosed  it) ;  De  Mateo  v.  Perano, 
80  N.  J.  L.  437,  78  Atl.  162  (as  discre- 
tionary and  not  reviewable,  and  objection 
waived  by  failure  to  challenge) ;  Briggs  v. 
Byrd,  34  N.  C.  (12  Ired.  L.)  377;  State 
V.  Robertson,  64  S.  C.  147,  31  S.  £.  868 
(ordinary  diligence  would  have  discovered 
it) ;  State  v.  Langford,  74  S.  G.  460,  66 
S.  E.  120  (the  same,  suggesting  it  had 
been  forgotten). 

Service  as  a  juror  on  a  former  trial  of 
the  same  case  is  no  ground  for  a  new  trial 
when  there  is  no  reason  gi^en  why  the  mov- 
ing party  could  not  have  discovered  it  be- 
fore the  trial.  Hayward  v.  Galhoun,  2 
Ohio  St.    164. 

In  Brill  v.  State,  1  Tex.  App.  672,  the 
court  refused  a  new  trial  where  the  juror 
had  sat  upon  a  former  trial  of  the  case, 
being  satisfied  that  there  was  no  prejudice 
to  the  accused;  but  it  did  not  appear  that 
the  accused  was  ignorant  of  the  fact  during 
the  trial  or  before  the  verdict. 

There  is,  however,  some  authority  to  the 
contrary.  Thus,  that  a  juror  had  served 
as  such  on  a  prior  trial  of  the  cause  three 
years  before,  and  this  was  unknown  to  all 
the  parties  and  their  counsel  until  after 
the  trial,  is  cause  for  a  new  trial,  and 
it  is  not  negligence  to  forget  the  fact 
after  so  long  a  time,  nor  to  omit  to  ex- 
amine the  clerk's  minutes  of  the  former 
trial  showing  the  jury.  Williams  v.  Mc- 
Grade,  18  Minn.  82,  Gil.  66. 

Discovery  after  verdict  that  a  juror  had 
sat  on  a  former  trial  of  the  cause  is 
ground  for  a  new  trial,  where  the  party 
was  not  present  at  the  trial  and  his  at- 
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torney  did  not  know  of  the  disqualifying 
fact.     Herndon  v.  Bradshaw,  4  Bibb,  45. 

And  it  has  been  held  that  a  juror  may 
be  set  aside  for  this  reason  alter  he  is 
sworn.  Thus,  where  a  juror,  after  being 
sworn,  remembered  that  he  had  served  on 
a  former  trial  of  the  case,  and  announced 
it,  it  is  error  not  to  set  him  aside.  Taylor 
V.  Combs,  20  Ky.  L.  Rep.  1828,  60  S.  W. 
64. 

So,  it  was  held  in  Henry  ▼.  GuVillier,  3 
Mart.  N.  S.  624,  that  discovery  after  the 
jury  was  sworn  that  a  juror  had  served  on 
a  previous  trial  of  the  case,  if  at  once 
moved  upon  and  rejief  is  denied,  will  be 
ground  for  a  new  trial. 

fir.  Identity  of  juror* 

See  also  cases  supra,  V.  b  (2). 

It  is  not  intended  in  general  to  include 
cases  of  clerical  mistakes  in  the  name  of 
the   intended   juror. 

For  mistake  as  to  name  of  juror  in  crim- 
inal case  as  ground  for  arrest  of  judg- 
ment, new  trial,  or  reversal,  see  note  to 
Com.  V.  Potts,  47  L.R.A.{N.S.)   714. 

For  juror  sitting  after  challenge,  see 
supra,  V.  b  (1). 

There  is  a  considerable  difference  of  opin- 
ion in  the  authorities  as  to  the  effect  where 
one  has  served  as  a  juror  in  the  place  of 
another  person.  Such  a  circumstance  has 
been  held  in  some  cases  to  be  cause  for  a 
new  trial.  Norman  v.  Beaumont,  Barnes 
Notes,  453,  Willes,  Rep.  484;  Russel  v. 
Ball,  Barnes  Notes,  455  (an  unqualified 
son  sitting  in  place,  of  his  father) ;  Rex 
v.  Trcmearne,   5   Barn.  &  C.  254,  7  Dowl. 

6  R.  684,  4  L.  J.  K.  B.  157,  29  Revised 
Rep.  234  (the  same)  ;  Dovey  v.  Hobson,  6 
Taunt.  460,  2  Marsh.  154;  Stripling  v. 
State,  77  Ga.  108,  3  S.  E.  277;  Dayton  v. 
Church,  7  Abb.  N.  C.  367  (stating  it  was 
corruptly  done) ;  McGill  v.  State,  34  Ohio 
St.  228  (a  capital  case) ;  Com.  v.  Spring, 
5    Clark    (Pa.)    ^38    (a   capital    case). 

In  Norman  v.  Beaumont,  Barnes  Notes, 
453,  Willes  Rep.  484,  when  a  person  in 
court,  thinking  himself  called,  entered  the 
jury  box  and  served  on  the  jury,  and  none 
of  the  parties  knew  of  the  mistake  until 
after  the  trial,  the  court  set  the  verdict 
aside,  stating  that  there  had  been  no  trial, 
that  it  was  not  a  matter  of  challenge,  and 
that  the  defect  was  not  cured  by  the  stat- 
ute 32  Hen.  VIII.  No  costs  were  al- 
lowed as  neither  party  was  in  fault. 

In  Rex  V.  Tremearne,  5  Barn.  &  C.  254, 

7  Dowl.  &  R.  684,  4  L.  J.  K.  B.  157,  29 
Revised  Rep.  234.  where  a  son,  being  under- 
age and  not  qualified  as  to  property,  served 
in  place  of  his  father,  of  a  different  Chris- 
tian name,  a  new  trial  was  ordered,  as 
the  son  not  being  on  the  panel  there  had 
been  no  opportunity  for  challenge.  But 
similar  circumstances  were  held  to  be  no 
cause  for  a  new  trial  in  Brewer  v.  Jacobs, 
22  Fed.  217,  where,  however,  a  new  trial 
was  granted  on  other  grounds. 

In  Dovey  v.  Hobson,  6  Taunt.  460,  2 
Marsh.  154,  where  it  was  discovered  dur- 
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ing  the  trial  that  a  juror  was  sitting  who 
had  taken  the  house  of  the  juror  on  the 
list,  the  judge  proposed  to  discharge  the 
jury,  but,  the  plaintiff  objecting,  the  jury 
were  kept,  and  they  found  for  the  plain- 
tiff, and  a  new  trial  was  ordered. 

Where  a  person  not  summoned  served  oo 
the  jury  in  place  of  a  juryman  of  the  same 
name,  and  this  was  not  known  until  after 
the  trial  was  over,  it  was  held  that  a  new 
trial  should  be  granted,  as  due  diligenee 
would  not  have  discovered  the  obJMtion 
necessarily.  McGill  v.  State,  34  Ohio  St 
228   (a  capital  case). 

Contrary  doctrine. 

Other  cases  have  considered  such  a  sub- 
stitution of  a  juror  as  no  cause  for  a  new 
trial.  HiU  v.  Yates,  12  East,  229,  over- 
ruling Norman  v.  Beaumont,  supra;  Wells 
V.  Cooper,  30  L.  T.  N.  S.  721 ;  Torbock  t. 
I^ing,  5  Jur.  318  (both  men  on  the  panel) ; 
Reg.  V.  Mellor,  4  Jur.  N.  S.  214,  Detre, 
&  B.  C.  C.  468,  27  L.  J.  Mag.  Caa  N.  S. 
121,  6  Week.  Rep.  322,  7  Cox,  C.  C.  454 
(both  men  on  the  panel) ;  Pe<^le  v.  Don- 
can,  8  Cal.  App.  186,  96  Pac.  414  (where, 
however,  it  seems  there  was  discovery  be- 
fore verdict  and  no  objection ) ;  Tolbert  t. 
State,  71  Miss.  179,  42  Am.  St  Rep.  454, 
14  So.  462  (stating  that  due  diligence 
would  probably  have  discovered  the  fact 
in  time) ;  Morgan  v.  State,  43  Tex.  Grim. 
Rep.  543,  67  S.  W.  420. 

in  Hill  V.  Yates,  12  East,  229,  supra, 
where  the  son  served  in  place  of  his  father, 
it  was  held  that  there  was  no  cause  for  a 
new  trial,  as  there  was  no  injustice  done 
and  it  was  a  matter  of  the  court's  discre- 
tion. This  case  was  followed,  as  being  a 
matter  of  the  court's  di8creti<Mi,  in  Wells 
v.  Cooper,  30  L.  T.  N.  S.  721,  where,  how- 
ever, it  does  not  appear  that  the  moving 
party  was  unaware  of  the  fact  before  ver- 
dict. See  also  as  holding  that  a  new  trial 
is  not  a  matter  of  right  in  such  circom- 
stances,  Com.  v.  Parsons,  139  Maas.  381, 
31  N.  E.  767,  supra,  IV. 

That  a  juror  was  not  on  the  list,  al- 
though his  name  was  somewhat  similsr 
to  that  of  one  on  the  list,  is  no  cause  for 
a  new  trial,  though  the  man  wma  under 
the  age  of  twenty-one  years;  diligeDee 
would  have  discovered  it.  Bums  t.  Stateb 
80  Ga.  544,  7  S.  E.  88,  the  oourt  ooa- 
sidering  that,  as  an  objection  propHr  ^ 
feciwn,  it  should  have  been  niade  befara 
And  see  State  v.  Matheson;  Louisville  R- 
Co.  V.  Smock ;  and  Vincent  v.  Smith,  supra, 
V.  b  (2).  See  also  C<Hn.  ▼.  Potta,  saprtt 
V.  b   (3). 

That  a  person  has  been  summoned 
under  a  wrong  name  is  generally  considered 
as  no  cause  after  verdict  for  a  new  trial. 
Burns  t.  State,  supra;  Smith  v.  School 
Dist.  40  Mich.  143  (condemnation  proceed- 
ing) ;   Mann  v.  Fairlee,  44  Vt.  672. 

Where  one  who  was  on  the  general 
panel,  but  not  on  the  special  panel  for  the 
term,  was  summoned  and  acted  as  if  he 
were  another   juror  on   the  special  psael, 


STATE  Y.  HARRIS. 


973 


it  is  no  canse  for  a  new  trial.  Brisebois 
T.  Reg.  15  Can.  S.  C.  421. 

And  that  a  wrong  juror  of  the  same 
name  is  summoned  to  serve  is  no  cause  for 
a  new  trial.  Bennett  v.  Matthews,  40  How. 
Pr.  428;  Com.  v.  Bencher,  10  Pa.  Co.  Ct. 
3  (under  statute,  see  supra,  IV.) ;  Gates 
V.  Union  R.  Co.  27  R.  I.  499,  63  Atl.  675, 
20  Am.  Neg.   Rep.   213. 

But  on  the  contrary  in  Kennedy  v.  Wil- 
liams, 2  Nott  k  M'C.  79,  where  tne  sheriif 
summoned  a  person  who  had  not  been 
drawn  and  he  sat  as  juror  in  the  ignorance 
of  the  parties,  a  new  trial  was  ordered. 

h.  Age. 

For  cases  turning  on  effect  of  failure  to 
examine  on  voir  dire  or  of  false  answers  on 
voir  dire,  see  supra,  V.  b   (2)   and   (4). 

There  is  general  agreement  that  an  ob- 
jection to  Uie  age  of  a  juror  comes  too 
late   after   verdict. 

This  rule  obtains  if  the  juror  be  under 
the  age  of  twenty-one  years.  Brewer  v. 
Jacobs,  22  Fed.  217;  Combs  ▼.  Com.  97  Ky. 
24,  29  S.  W.  734  (under  statute);  State 
V.  Garig,  43  La.  Ann.  365,  8  So.  934;  State 
V.  Button,  50  La.  Ann.  1071,  69  Am.  St. 
Rep.  470,  23  So.  868;  Wassum  v.  Feeney, 
121  Mass.  93,  23  Am.  Rep.  258;  Givens  v. 
Stat«,  103  Tenn.  648,  55  S.  W.  1107  (too 
late  as  propter  defectum) ;  Hite  t.  Com. 
96  Va.  489,  31  S.  £.  895. 

So  if  he  be  under  a  statutory  age  of 
twenty -five  years.  State  v.  Brockhaus,  72 
Conn.  109,  43  Atl.  850;  Johns  v.  Hodges, 
60  Md.  215,  45   Am.  Rep.   722. 

And  also  if  he  be  beyond  the  disqualify- 
ing limit  of  age  named  in  the  statute. 
Cohron  v.  State,  20  Ga.  752;  Manning  v. 
State,  11  Ga.  App.  766,  76  S.  £.  70,  dis- 
approving Bnrroujghs  v.  State,  33  Ga.  403; 
Chase  v.  People,  40  111.  352  (murder)  ; 
Green  v.  State,  59  Md.  123,  43  Am.  Rep. 
542  (as  a  privilege,  and  not  a  disqualifi- 
cation);  Williams  v.  State,  37  Miss.  407; 
Pitt  V.  Bishop,  53  Mo.  App.  604  (under 
Mo.  Stat.);  Blair  v.  Paterson,  131  Mo. 
App.  122,  110  8.  W.  615  (the  same); 
United  States  v.  Folsom,  7  N.  M.  532,  38 
Pac.  70;  Seacord  v.  Burling,  1  How.  Pr. 
175;  People  v.  Morrissey,  1  Sheldon,  295; 
People  V.  Thayer,  132  App.  Div.  593,  116 
N.  Y.  Supp.  821    (construing  statute). 

See  also  Munroe  v.  Brigham,  19  Pick. 
368,  supra,  IV.;  Raub  v.  Carpenter,  187  U. 
S.  159,  47  L.  ed.  119,  23  Sup.  Ct.  Rep.  72, 
supra.  III. 

There  is  but  little  dissent  from  this  view. 

The  contrary  decision  in  Burroughs  v. 
State,  33  Ga.  403  (juror  overage)  is  dis- 
approved in  Manning  v.  State,  11  Ga.  App. 
766,  76  S.  E.  70.  In  Rex  v.  Tremearne,  5 
Bam.  A  G.  254,  7  Dowl.  &  R.  684,  4 
L.  J.  K.  B.  157,  29  Revised  Rep.  234,  a 
new  trial  was  ordered  where  a  son  who  was 
underage  sat  on  the  jury  in  place  of  his 
father,  but  such  circumstances  were  held 
to  give  no  ground  for  a  new  trial  in  Brewer 
V.  Jacobs,  22  Fed.  217,  and  in  Bums  v. 
State,  80  Ga.  544,  7  S.  E.  88. 

The  reader  will  see  by  reference  to  V.  b 
50  L.RJ1.(N.S.) 


(4),  (c),  supra,  that  there  is  some  differ- 
ence of  opinion  as  to  whether  false  or  mis- 
taken answers  on  voir  dire  as  to  age  will 
alter  the  case.  It  has  been  held  to  be 
no  excuse  for  failure  to  examine  a  juror 
that  he  had  served  on  a  previous  jury  and 
looked  of  age.  State  v.  Button,  50  La. 
Ann.  1071,  69  Am.  St.  Rep.  470,  23  So. 
868. 

There  is,  however,  a  suggestion  in  State 
V.  Jones,  90  S.  C.  290,  73  S.  E.  177,  that 
if  there  had  been  due  diligence,  a  new 
trial  might  be  granted,  but  it  seems  that 
that  would  generally  show  at  least  a  case 
of  false  or  mistaken  answers  on  i^ir  dire. 
It  was  there  held  that  the  fact  that  the 
juror  is  over  the  disqualifying  age  is  no 
cause  for  a  new  trial,  when  no  inquiry 
was  made  of  him  before  he  was  sworn  or 
of  others.  The  court  said:  **It  was  in- 
cumbent on  movant  to  show  (1)  the  fact 
of  disqualification,  (2)  that  it  was  un- 
known before  verdict,  and  (3)  that  he  was 
not  negligent  in  making  discovery  of  the 
disqualification  before  verdict.  .  .  .  The 
failure  to  exercise  due  diligence  in  the 
use  of  easily  available  means  of  discov- 
ering whether  a  juror  is  disqualified  by  age 
or  from  not  being  a  qualified  elector  was 
fatal  to  the  motion  for  a  new  trial." 

The  general  rule  of  the  cases  is  that  the 
objection  is  technical,  involves  no  preju- 
dice, and  can  easily  be  verified,  at  least 
on  voir  dire. 

And  where  a  juror  of  excessive  age  stated 
his  age  correctly  on  voir  dire,  but  it  was 
misunderstood,  the  party  ought  to  have  ex- 
amined the  list  and  made  inquiries.  Wil- 
liams V.  State,  37  Miss.  407. 

In  State  v.  Brockhaus,  72  Conn.  109,  43 
Atl.  850,  it  was  held  that  "a  statutory 
qualification  which  is  strictly  technical  is 
healed  by  verdict,  unless  the  statute  un- 
mistakably provides  the  contrary,**  the 
court  observmff  that  it  would  be  other- 
wise in  case  of  bias,  unless  known  to  the 
petitioner   during   the   trial. 

In  some  cases  the  greater  age  limit  is 
stated  to  involve  merely  a  privilege,  and 
not  a  disqualification,  and  cases  definitely 
and  solely  decided  on  that  ground  are  not, 
of  course,  within  the  scope  of  the  note.  It 
may  be  noted  that  in  (>reen  v.  State,  59 
Md.  123,  43  Am.  Rep.  542,  the  court  in- 
clines to  that  view. 

Some  cases  are  decided  under  the  gen- 
eral view  that  disqualification  of  a  juror 
gives  no  right  to  a  new  trial  after  ver- 
dict. Thus,  in  Wassum  v,  Feeney,  121 
Mass.  93,  23  Am.  Rep.  258,  the  court,  in 
holding  that  no  objection  would  lie  to  a 
juror  after  verdict  as  being  under  the  age 
of  twenty-one,  stated  that  inouiry  might 
have  been  made,  and  said:  "When  a  party 
has  had  an  opportunity  of  challenge,  no 
disqualification  of  a  juror  entitles  him  to 
a  new  trial  after  verdict." 

I.  Alievuige, 
1,  In  general. 

For  cases  on  effect  of  failure  to  examine 
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juror  as  to  alienage  or  of  his  false  or  mis- 
taken answers  in  regard  thereto,  see  supra, 
V.  b    (2)    and    (4). 

It  is  generally  held  that  alienage  of  a 
juror  is  no  objection  when  made  after  ver- 
dict. Kohl  V.  Lehlback,  160  U.  S.  293,  40 
L.  ed.  432,  16  Sup.  Ct  Rep.  304  (as 
propter  defeoiwm  and  too  'late  after  ver- 
dict) ;  Hollingsworth  v.  Duane,  1  Wall. 
Sr.  147,  Fed.  Gas.  No.  6,618,  also  briefly 
reported  in  4  Dall.  353,  1  L.  ed.  864; 
People  r.  Chung  Lit,  17  Cal.  320;  People 
V.  Evans,  124  Cal.  206,  56  Pac.  1024; 
Turney  v.  Hahn,  1  Colo.  23  (failure  to 
examine  waives  alienage) ;  Brown  v.  Peo- 
ple, 20  Colo.  161,  36  Pac.  1040  (the  same, 
suggesting  possibly  that  there  would  be  a 
more  lenient  rule  in  capital  cases) ;  Hill 
V.  State,  64  Ga.  453  (not  necessary  to 
decision) ;  Presbury  v.  Com.  9  Dana,  203 
(as  not  goinff  to  moral  capacity  or  im- 
partiality); State  V.  Nolan,  13  La.  Ann. 
276  (murder;  as  having  list  two  days  be- 
fore trial,  he  should  investigate) ;  State 
V.  Bower,  26  La.  Ann.  383  (should  have  ex- 
amined juror) ;  State  v.  Sopher,  35  La. 
Ann.  975;  State  v.  Beeder,  44  La.  Ann. 
1007,  11  So.  816;  Steele  v.  Malony,  1  Minn. 
.347,  Gil.  257  (as  no  prejudice  shown)  ; 
State  V.  Durnam,  73  Minn.  150,  76  N.  W. 
1127,  11  Am.  Crim.  Rep.  179  (as  in  trial 
court's  discretion) ;  George  v.  State,  39 
Miss.  570;  Fulcher  v.  State,  82  Miss.  630, 
35  So.  170  (construing  state  Constitution) ; 
Territory  v.  Baker,  4  N.  M.  236,  13  Pac. 
30;   Territory  v.   Anderson,   4   N.   M.  213, 

13  Pac.  21  (murder,  where,  however,  coun- 
sel had  ignored  a  suggestion  putting  him 
on  inquiry) ;  Bennett  v.  Matthews,  40  How. 
Pr.  428;  State  v.  McDonald,  8  Or.  113  (as 
giving  the  court's  opinion ) ;  Com.  v. 
Thompson,  4  Phila.  215;  Com.  T.  Penrose, 
27  Pa.  Super.  Ct.  101  (as  not  examined 
on  vovr  dire) ;  State  v.  Quarrel,  2  Bay, 
150,  1  Am.  Dec.  637;  Mills  t.  State,  — 
Tex.  Crim.  Rep.  — ,  34  S.  W.  270  (as  not 
examined  on  voir  dire) ;  Stephenson  v. 
Fraser,  24  N.  B.  482. 

Similarly,  it  was  held  to  be  no  objec- 
tion after  verdict  that  a  juror  had  failed 
to  take  the  oath  of  fidelity  to  the  state. 
Gilbert  T.  Rider,  Kirby,  184.  Compare 
Shane  ▼.  Clarke  and  Hawaii  ▼.  Coelho, 
infra. 

See  as  to  discretion,  Kennedy  t.   Com. 

14  Bush,  340,  supra,  II. 

In  Rex  V.  Despard,  2  Mann,  k  R.  406, 
8  Barn.  &  C.  417,  6  L.  J.  Mag.  Cas.  102, 
it  was  held  that  alienage  of  a  struck  juror, 
though  unknown  till  after  verdict,  must  be 
rais^  by  objection  when  he  was  struck, 
as  in  the  case  of  a  juryman  when  ha  was 
sworn,  and  not  afterward. 

In  Kohl  V.  Lehlback,  160  U.  S.  293,  40 
L.  ed.  432,  16  Sup.  Ct.  Rep.  304,  where  it 
did  not  appear  when  the  alienage  of  a 
juror  in  a  murder  case  came  to  the  knowl- 
edge of  the  prisoner,  the  court,  in  de- 
clining to  interfere  by  habeas  corpus,  said: 
"The  disqualification  of  alienage  is  cause 
of  challenge  propter  defertum^  on  account 
of  personal  objection,  and  if,  voluntarily 
50  L.R.A.(N.S.) 


or  through  negligence  or  want  of  knowl- 
edge, such  objection  fails  to  be  insisted  on, 
the  conclusion  that  the  judgment  is  ther^ 
invalidated  is  wholly  inadmissible.  The  de- 
fect is  not  fundamental  as  affecting  the 
substantial  rights  of  the  accused,  and  the 
verdict  is  not  void  for  want  «f  power  to 
render  it." 

In  Hollingsworth  y.  Doane,  supra,  how- 
ever, Griflith,  J.,  points  out  that  esm 
might  arise  where  the  court  in  its  discre- 
tion might  order  a  new  trial  in  case  of  un- 
fitness of  a  juror  which  ordinary  diligeaco 
would  not  have  discovered. 

There  are,  however,  a  few  eases  holding 
that  alienage  of  a  juror  is  good  cause  for 
a  new  trial  when  it  is  not  known  to  the 
objecting  party  until  after  the  verdict 
Quinn  v.  Halbert,  52  Vt.  353 ;  Richaids  v. 
Moore,  60  Vt.  440,  15  Atl.  119. 

Similarly,  it  was  held  in  Shane  v.  Clarke, 
3  Harr.  &,  McH.  101,  that  the  fact  that  a 
juror  had  not  taken  the  oath  of  alliance 
to  the  state,  which  was  not  known  at  the 
time  he  was  sworn,  was  a  good  cause  for  a 
new  trial,  the  court  rejecting  the  argu- 
ment that  the  party  might  have  examined 
the  juror  on  his  voir  dire. 

And  remaining  silent  to  a  question  put 
by  the  state's  attorney  as  to  whether  the 
jurors  had  taken  the  oath  to  the  govern- 
ment was  held  ground  for  a  new  triiu  when 
a  juror  had  not  taken  sudh  oath,  and  this 
was  unknown  to  the  prisoner  and  his  eoun- 
sel  until  after  verdict.  Hawaii  v.  Coelho, 
11  Haw.  213. 

And  alienage  and  ignorance  of  English 
so  great  that  the  juryman  oould  not  un- 
derstand enough  to  distinguidi  between  the 
various  grades  of  the  offense  charged  were 
held  go<^  cause  for  a  new  trial,  as  the 
trial  virtually  was  with  eleven  jurcHrs.  Com. 
V.  Jones,  12  Phila.  550. 

(2)  Particular  iitrtecUcMofM. 

In  Illinois  the  views  of  the  courts  bavi 
changed  on  this   subject. 

In  Guykowski  v.  People,  2  III.  476,  it 
was  held  in  a  capital  case  that  the  aUen- 
age  of  a  juror  aiscovered  after  the  trial 
was  ground  for  a  new  trial,  as  the  ver- 
dict was  a  nullity.  In  Greenup  ▼.  Stoker, 
8  111.  202,  this  rule  was  limited  to  capital 
eases,  and  a  new  trial  denied  is  a  civil 
case.  And  in  the  murder  case  of  Chase  t. 
People,  40  111.  352,  it  was  held  that  aUen 
a^e  of  a  juror  was  no  objection  after  ver- 
diet,  and  the  Guykowski  Case  was  disap- 
proved. For  a  decision  under  the  statut^^ 
as  to  setting  aside  a  juror  for  idienafT 
after  he  is  sworn,  see  Stone  t.  People,  3 
IlL  326. 

In  Wisconsin  it  was  held  in  Schnmakfr 
T.  State,  5  Wis.  324,  that  in  a  murder 
case,  where  the  accused  is  presumed  to 
stand  upon  all  his  rights,  auenage  of  ■ 
juror  not  discovered  by  the  aocused  nstil 
after  verdict  was  a  good  cause  for  a  new 
trial. 

In  Brown  v.  La  Crosse  City  Gaslight  k 
Coke  Co.  21  Wis.  51,  where  it  was  held 
that  there  was  no  adequate  proof  that  s 
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juror  was  an  lien,  it  was  said  that  the 
objection  came  too  late,  as  no  reason  was 
^iven  for  not  making  it  before.  And  in 
State  V.  Vogel,  22  Wis.  471,  it  was  held 
that,  except  in  capital  cases,  it  was  im- 
material whether  alienage  of  a  juror  was 
known  to  the  party  or  not  before  verdict; 
that  the  true  rule  was  that  objection  comes 
too  late  after  verdict. 

And  in  Bonneville  v.  State,  53  Wis.  080, 
11  N.  W.  427,  a  prosecution  for  a  trivial 
offense,  it  was  held  that  the  objection  of 
alienage  was  too  late  after  verdict. 

In  Okershauser  v.  State,  136  Wis.  Ill, 
116  N.  W.  769,  not  a  capital  case,  the  court 
said,  where  the  objections  were  known  be- 
fore verdict:  "It  has  long  been  the  law  of 
this  state  that  objection  to  a  juror  on 
the  ground  that  the  latter  was  not  a  citi- 
zen of  the  United  States  and  understood 
the  English  language  imperfectly  must  be 
raised  by  challenge  for  cause  before  trial, 
and  cannot  be  raised  for  the  first  time 
upon  motion  for  a  new  trial  after  an  ad- 
verse verdict.    Bonneville  v.  State,  supra.'' 

In  Michigan  it  was  held  in  the  murder 
case  of  Hill  v.  People,  16  Mich.  351,  that 
alienage  discovered  after  verdict  is  good 
cause  for  a  new  trial,  as  the  court  must 
provide  good  jurors. 

But  in  the  civil  case  of  Johr  v.  People, 
26  Mich.  427,  where  it  is  doubtful  whether 
it  was  necessary  to  pass  upon  the  ques- 
tion, the  court  considered  that  in  a  civil 
case  alienage  of  a  juror  ought  to  be  the 
subject  of  inquiry  before  verdict,  and  not 
afterward.  See  also  Neal  v.  Neal,  — 
Mich.  — ,  147  N.  W.  624. 

In  People  v..  Scott,  66  Mich.  154,  22 
N.  W.  274,  6  Am.  Crim.  Rep.  349,  the 
court  considered  where  there  was  no  proof 
of  ignorance  of  the  part^  during  the  trial 
that  a  juror  was  an  alien,  that  the  trial 
court  In  accepting  the  jury  acts  judicially 
and  decides  tnat  they  are  good  jurors,  and 
that  the  question  is  not  one  of  waiving  one's 
constitutional  rights. 

j.  Property  qualiflcaUon. 

For  cases  on  effect  of  failure  to  examine 
juror  on  voir  dire  as  to  his  property  or  of 
his  false  or  mistaken  answers  in  regard 
thereto,  see  supra,  V.  b    (2)    and    (4). 

For  waiver  of  property  qualification  of 

{'uror,    see   note   to    People   v.    Cosmo,    39 
-..R.A.(N.S.)    967. 

W^hile  there  is  seme  difference  of  opin- 
ion on  this  subject,  the  more  numerous 
decisions  hold  that  lack  of  property  quali- 
fication in  a  juror  is  no  objection  after 
verdict.  Re  Chelsea  Waterworks  Co.  10 
Exeh.  731,  8  C.  L.  R.  329,  24  L.  J.  Excb. 
N.  S.  79,  1  Jur.  N.  8.  143,  3  Week.  Rep. 
174;  H^mner  v.  Eddins,  3  Stew.  (Ala.) 
192;  State  v.  Madoil,  12  Fla.  151;  Pool 
V.  Callahan,  88  6a.  468,  14  S.  E.  867  (not 
on  tax  list) ;  State  v.  Crawford,  3  N.  C. 
(2  Hayw.)  298  (as  court  not  dissatisfied 
with  verdict);  State  v.  Davis,  126  N.  C. 
1007,  35  S.  E.  464  {obiter) ;  State  v.  Fish- 
er, 2  Nott  &  M'C.  261  (not  a  taxpayer) ; 
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Calhoun  v.  State,  4  Humph.  477;  Schuster 
V.  La  Londe,  57  Tex.  28;  Cubine  v.  State, 
44  Tex.  Crim.  Rep.  596,  73  S.  W.  396; 
Cubine  v.  State,  45  Tex.  Crim.  Rep.  108, 
74  S.  W.  39  (failure  to  pay  poll  tax); 
McDaniel  v.  State,  —  Tex.  Crim.  Rep.  — , 
74  S.  W.  768  (failure  to  pay  poll  tax) ; 
Poindexter  v.  Com.  33  Gratt.  766  (under 
statute,  failure  to  pay  taxes). 

The  court  seems  to  be  of  the  same  opin- 
ion in  Lloyd  v.  Adams,  37  N.  B.  690,  where, 
however,  there  was  a  reversal  on  other 
grounds. 

See  also  under  early  Kentucky  statute, 
Bratton  v.  Bryan;  Rennick  v.  Walthal; 
and  Finley  v.  Hayden,  —  supra,  IV. 

It  is  no  cause  for  a  new  trial  that  a 
juror  is  not  a  taxpayer,  as  the  prisoner 
has  a  right  to  the  panel  and  a  copy  of 
the  indictment  three  days  before  the  trial. 
State  V.   Fisher,   2   Nott  &   M'C.   261. 

In  Draper  v.  State,  4  Baxt.  246,  where 
there  was  probably  qualification  on  voir 
dtre,  a  new  trial  was  denied  on  the  ground 
that  objections  propter  defectum  must  be 
taken  before  the  jury  is  sworn. 

In  Clark  v.  Van  Vrancken,  20  Barb.  278, 
it  was  held  that  absence  from  trial  is  a 
waiver  of  propert^r  qualification  in  a  juror. 

For  cases  holding  the  same  rule  under 
the  California  and  Virginia  statutes,  see 
supra,    IV. 

Tor  the  modem  Texas  rule,  that  objec- 
tions are  immaterial  after  verdict  unless 
the  moving  party  has  been  injured,  see 
supra,  nL  and  IV. 

Contrary  doctrine. 

In  Briggs  v.  Georgia,  16  Vt.  61,  an 
action  in  assumpsit,  it  was  held  to  be  good 
cause  for  a  new  trial  that  one  of  the 
jurors  was  not  a  freeholder,  and  that  this 
was  not  known  to  the  objecting  party  until 
after  the  verdict. 

And  in  the  murder  case  of  State  v.  Bab- 
cock,  1  Conn.  401,  judgment  was  arrested 
where  it  had  been  unknown  that  a  juror 
was  not  a  freeholder.  But  this  case  was 
disapproved  in  State  v.  Brockhaus,  72 
Conn.  109,  43  Atl.  850,  as  against  the 
theory  of  the  earlier  case  of  Gilbert  v. 
Rider,   Kirby,   180. 

See  also  Rex  v.  Tremearne,  5  Barn,  k  G. 
254,  7  Dowl.  &  R.  684,  4  L.  J.  K.  B.  157, 
29  Revised  Rep.  234,  supra,  VI.  g,  and 
compare  with  it  Brewer  v.  Jacobs,  22  Fed. 
217,  supra,  VI.  g. 

But  in  Orcutt  T.  Carpenter,  1  Tyler 
(Vt.)  250,  4  Am.  Dee.  722,  the  court,  in 
ordering  a  new  trial  on  another  ground, 
held  thfft  it  was  too  late  after  verdict  to 
take  the  objection  to  a  juror  that  he  was 
not  a  freeholder,  when  he  had  ceased  to 
be  a  freeholder  after  he  was  summoned. 

le.  Residence, 

See  also  cases  supra,  V.  b  (2). 

Nonresidence  of  a  juror  is  no  objection 
after  verdict.  Fisher  v.  Yoder,  53  Fed. 
566;  Thompson  v.  Paige,  16  Cal.  77;  Peo- 
ple V.  McFarlane,  138  Cal.  481,  61  L.R.A. 
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245,  71  Pac.  568,  72  Pac.  48;  State  v. 
Madoil,  12  Fla.  151;  Eppa  v.  State,  19 
Ga.  102  (construing  statute,  see  supra, 
IV.);  Costly  v.  State,  19  Ga.  614  (mur- 
der); Meeks  v.  State,  57  Ga.  329;  Brown 
V.  State,  105  Ga.  640,  31  S.  E.  557;  Daniel 
V.  State,  11  Ga.  App.  799,  76  S.  E.  162; 
State  V.  Burke,  107  Iowa,  659,  78  N.  W. 
677  (no  cause  when  juror  was  not  exam- 
ined) ;  State  y.  Kennedy,  8  Rob.  (La.)  590 
(unless  asked  about  it;  murder) ;  Wilcox  y. 
Saunders,  4  Neb.  569  (when  juror  was  not 
examined) ;  Steele  y.  Malony,  1  Minn.  347, 
Gil.  257  (unless  prejudice  is  shown) ;  State 
y.  White,  68  N.  C.  158;  Hull  v.  Albro,  2 
Disney  (Ohio)  147  (failure  to  examine 
the  juror  waives  the  point) ;  Baird  v.  Otto, 
12  Pa.  Co.  Ct.  445;  Walker  v.  State,  118 
Tenn.  375,  99  S.  W.  366;  Jefferson  y. 
State,  —  Tex.  Crim.  Rep.  — ,  152  S.  W. 
908  { obiter);  Thurman  y.  Com.  107  Va. 
912,  60  S.  E.  99;  Clarke  y.  Territory,  1 
Wash.  Terr.  68  (failure  to  examine  the 
juror  waiyes  the  point) ;  Zickefoose  v. 
kuykendall,  12  W.  Va.  23. 

So,  where  a  juror  was  not  a  citizen  of 
the  state.  Roseborough  y.  ^tate  and 
O'Mealy  y.  State,  supra,  III.  and  IV. 

See  also,  as  to  counsel's  insufficient  ex- 
amination of  juror  as  to  residence,  the  fol- 
lowing cases  supra,  V.  b  (3)  ;  People  y. 
Lange,  56  Mich.  550,  23  N.  W.  217 ;  Keegan 
y.  Minneapolis  k  St.  L.  R.  C!o.  76  Minn. 
90,  78  N.  W.  965;  Hickey  y.  State,  12 
Neb.  490,  11  N.  W.  744. 

In  Rockwell  y.  Elderkin,  19  Wis.  367, 
it  was  held  to  be  error  to  grant  a  new 
trial  because  it  had  been  discovered  after 
verdict  that  one  of  the  jurors  had  removed 
from  the  county,  as  it  was  a  technical 
error  not  fdfecting  the  impartiality  of  the 
juror. 

It  is  no  cause  for  a  new  trial  that  the 
part  of  the  county  where  a  juror  resides 
had  been  set  off  into  another  county  be- 
fore the  trial,  as  the  matter  of  the  venire 
was  one  of  record  and  open  to  the  in- 
spection of  the  party,  it  having  been  issued 
before  the  change  in  the  county.  Mt.  Des- 
ert y.   Cranberry   Isles,  46   Me.  411. 

Similarly,  as  the  venire  and  the  return 
showed  the  facts  of  residence,  it  was  too 
late  after  verdict  to  object  to  jurors  that, 
owing  to  a  recent  subdivision  of  the  town, 
they  were  not  proper  jurors.  Bodge  v. 
Foss,  39  N.  H.  406;  Pittsfield  y.  Barn- 
stead,  40  N.  H.  477. 

In  Major  y.  Pulliam,  3  Dana,  582,  where 
it  was  discovered  by  the  moving  party 
after  yerdict  that  one  of  the  jurors  re- 
sided in  another  county,  the  court  stated 
that,  although  the  juror  did  reside  in  an- 
other county,  he  was  of  the  vicinage,  and 
the  fact  that  he  was  a  resident  of  a  dif- 
ferent county  was  not  a  sufficient  cause  for 
a  new  trial. 

I,  Juror  not  an  elector. 

See  also  cases  supra,  V.  b    (2). 

That  a  juror  is  not  an  elector  is  no  ob- 
jection after  verdict.  Whitehead  v.  Wells, 
50  L.R.A.(N.S.) 


29  Ark.  09  (under  statute,  see  supra,  111. 
and  IV.  James  v.  State,  68  Ark.  464, 
60  S.  W.  29  (prejudice  not  being  shown, 
see  supra.  III.  and  IV.) ;  State  y.  Jack- 
son, 27  Kan.  581,  41  Am.  Rep.  424  (when 
no  effort  was  made  to  discover  it) ;  State 
V.  McLean,  21  La.  Ann.  546 ;  State  v.  Jones, 
90  S.  C.  290,  73  S.  E.  177  (due  diligence 
would  have  discoyered  it ) ;  Mew  v.  Charles- 
ton &  S.  R.  Co.  55  S.  C.  90,  32  8.  £.  828 
(as  due  diligence  would  have  examined  tb^ 
registry  lists). 

That  a  juror  was  not  an  elector  u  w" 
cause  for  a  new  trial,  unless  it  is  shown 
that  reasonable  diligence  was  used  before 
the  juror  was  sworn.  Eastman  y.  Wight, 
4  Ohio  Si.  156. 

Contra, 

The  contrary  was  held  in  State  y.  Grome, 
10  Iowa,  308,  overruled  in  State  v.  Pickett, 
103  Iowa,  714,  39  L.R.A.  302,  73  N.  W. 
346;   see  supra,  I.  c   (2). 

m,  CriniifuUity  of  juror. 

See  also  supra,  V.  b   (2)   and  (4). 

It  has  been  held  in  a  number  of  cases 
that  the  fact  that  a  juror  has  been  con- 
victed of  a  crime  is  no  objection  after 
verdict.  State  v.  Williams,  38  La.  Ann. 
361;  State  v.  Bird,  38  La.  Ann.  497;  Busey 
v.  State,  85  Md.  115,  36  Atl.  257  (where 
question  was  not  correctly  raised ) ;  State 
v.  Wilson,  230  Mo.  647,  132  S.  W.  233 
(under  Mo.  Stat.;  see  supra,  IV.);  State 
v.  Powers,  10  Or.  146,  45  Am.  Rep.  138- 
Goad  v.  State,  106  Tenn.  175,  61  S.  W. 
79  (as  propter  defectum)  ;  Sinsheimer  v. 
Edward  Weil  Co.  —  Tex.  Civ.  App.  — ,  129 
S.  W.  187  (due  diligence  would  have  dis- 
covered it). 

Similarly  it  has  been  held  that  the  fact 
that  a  juror  was  under  indictment  is  no 
reason  for  a  new  trial,  as  the  party  should 
haye  interrogated  him  on  voir  dire.  State 
v.  Keziah,  110  La.  11,  34  So.  107.  The 
same  result  was  reached  in  State  v.  Magee, 
48  La.  Ann.  901,  19  So.  933,  where  the 
attorney  for  the  defendant  was  also 
the  attorney  for  the  juror  in  his  case,  the 
court  also  referring  to  the  fact  that  the 
records  would  have  shown  the  truth.  Com- 
pare McGuire  y.  State,  infra. 

Where  it  was  discovered  that  a  juror  oa 
his  voir  dire  falsely  testified  that  be  was 
over  the  age  of  twenty-one  years  and  bad 
never  been  convicted  of  a  crime,  the  dis- 
cretion of  the  trial  court  in  refusing  a  new 
trial  will  not  be  interfered  with  when  n^ 
prejudice  is  shown,  and  the  verdict  given 
IS  one  which  the  court  might  haye  dire(t^i• 
Raub  V.  Carpenter,  187  U.  S.  169,  47  I* 
ed.  119,  23  Sup.  Ct.  Rep.  72. 

But  in  some  jurisdictiona  the  .objection 
when  discovered  after  trial  has  been  sus- 
tained. Thus,  that  a  juror  had  been  c«i- 
victed  of  larceny,  after  he  had  been  put 
upon  the  jury  list,  when  not  discovered 
until  after  the  trial,  is  good  cause  for  a 
new  trial,  as  such  trial  is  void  where  the 
Constitution    deplar^   that   the   right  of 
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trial  by  jury  ''shall  remain  inviolate,"  for 
one  convicted  of  larqeny  was  "infamous" 
at  common  law,  and  disqualified  to  sit  as 
a  juror.  Williams  y.  State.  12  Ga.  App. 
337,  77  S.  E.  189. 

So,  also,  a  conviction  for  larceny  was 
held  to  be  a  good  ground  for  a  new  trial 
under  the  South  Carolina  Constitution  and 
statutes.  See  Garrett  v.  Weinberg,  54  S.  C. 
127,  31  S.  E.  341-,  supra,  IV. 

And  it  has  been  held  that  the  discre- 
tion of  the  trial  court  will  not  be  re- 
viewed, where  it  set  aside  a  verdict  on 
accotuit  of  the  bad  character  and  criminal 
convictions  of  a  juror,  being  satisfied  of 
the  diligence  of  the  moving  party.  Man- 
ning V.  Boston  Elev.  R.  Co.  187  Mass.  496, 
73  N.  E.  645,  where  the  court  stated  that 
a  new  trial  was  not  a  matter  of  right  in 
such  case. 

And  see  the  expression  ef  opinion  in 
Com.  V.  Wong  Chung,  186  Mass.  231,  71  N. 
£.  292,  1  Ann.  Cas.  193,  supra. 

It  was  said  obiter  in  State  v.  Madoil, 
12  Fla.  151,  that  as  a  juror  could  not  be 
asked  on  his  voir  dire  whether  he  had  been 
convicted  of  an  infamous  crime,  this  was 
a  cause  available  on  discovery  thereof  after 
he  was  sworn. 

It  is  proper  for  the  court  in  a  misde- 
meanor case  to  set  aside  a  juror  after  he 
is  sworn,  but  before  the  taking  of  evi- 
dence. McGuire  v.  State,  37  Miss.  369, 
where  this  was  done  in  a  prosecution  for 
unlawfully  selling  liquors,  and  there  were 
pending  indictments  against  the  juror  for 
similar  offenses.  It  does  not  appear  when 
the  district  attorney  made  this  discovery. 

It.  Iffnoranee  of  language~'4UUeracy. 

See  also  supra,  V.  b  (2). 

A  juror's  ignorance  of  English  or  his 
illiteracy  has  been  generally  held  to  be 
no  objection  after  verdict.  West  Chicago 
Street  R,  Co.  v.  Huhnke,  82  111.  App.  404; 
State  V.  Pickett,  103  Iowa,  714,  39  L.R.A. 
302,  73  N.  W.  346;  State  v.  Greenland,  125 
Iowa,  141,  100  N.  W.  341;  State  v.  Harris, 
30  La.  Ann.  90;  State  v.  Madigan,  57 
Minn.  425,  59  N.  W.  490;  Huggins  v.  State, 
103  Miss.  227,  60  So.  209  (under  statute, 
see  supra,  IV.) ;  Orr  v.  Bradley,  126  Mo. 
App.  146,  103  8.  W.  1149  (under  statute, 
see  supra,  IV,) ;  Dickerson  v.  North  Jer- 
sey Street  R.  Co.  68  N.  J.  L.  45,  52  Atl. 
214;  Boetge  v.  Landa,  22  Tex.  105;  Bonne- 
ville V.  State,  53  Wis.  680,  11  N.  W.  427. 
See  also  Knight  v.  Kansas  City,  138  Mo. 
App.  153,  119  S.  W.  990,  supra,  V.  b  (1). 

See  also  to  the  same  effect,  where  the 
court  also  inclined  to  the  opinion  that 
ignorance  of  English  by  a  juror  knowing 
French  was  no  cause  of  challenge  in  Cana- 
da.   Reg.  V.  Earl,  10  Manitoba  L.  Rep.  303. 

An  objection  of  ignorance  of  the  lans^uage 
is  no  cau^e  for  a  new  trial,  where  it  is  not 
shown  that  it  was  unknown,  or  that  the 
party  was  not  afforded  an  opportunity  to 
test  the  qualification.  Yanez  v.  State,  6 
Tex.  Api).  429,  32  Am.  Rep.  591. 

An  objection  after  verdict  that  a  large 
60  L.R.A.(N.S.) 


part  of  the  jury  were  insufficiently  ac- 
quainted with  English  to  understand  the 
proceedings  is  entitled  to  no  consideration. 
Boetge  V.  Landa,  22   Tex.   105. 

Where  a  juror  has  answered  on  his  voir 
dire  that  he  does  not  understand  the  Eng- 
lish language  clearly,  objection  cannot  be 
taken  to  this  ignorance  after  verdict. 
Okershauser  y.  State,  136  Wis.  Ill,  116 
N.  W.  769. 

Contra, 

But  it  was  held  in  Lafayette  PI.  Road 
Co.  V.  New  Albany  &  S.  R.  Co.  13  Ind.  90, 
74  Am.  Dec.  246,  that  ignorance  of  the 
language  is  good  cause  for  a  new  trial, 
although  examination  on  voir  dire  would 
have  disclosed  it  if  then  unknown  to  the 
party,  and  that,  as  it  was  not  negligence 
to  omit  such  examination,  the  court  below 
had  properly  granted  a  new  trial ;  the  party 
might  presume  that  the  officer  had  called 
a  juror  competent  in  this  particular. 

In  Com.  V.  Jones,  12  Phila.  550,  where 
it  was  discovered  after  verdict  that  one 
of  the  jurymen  in  a  criminal  case  was  a 
foreigner  who  had  so  little  English  that 
he  could  not  understand  enough  to  distin- 
guish between  tlie  various  grnciefi  of  tiie  of- 
jFenses  with  which  the  defendant  stood 
charged,  it  was  held  that  there  must  be  a 
new  trial,  as  it  was  virtually  a  trial  with 
eleven  jurors,  and  it  could  not  be  cured 
by  the  fact  that  the  judge  might  consider 
it  a  just  verdict,  as  he  could  not  act  as 
the  twelfth  juror. 

o.  Deafness  or  had  eyesight  of  juror. 

It  was  held  in  United  States  v.  Baker, 
3  Ben.  68,  Fed.  Cas.  No.  14,499,  that  deaf- 
ness of  a  juror,  which  had  been  unknown 
to  the  moving  party,  was  no  cause  for  a 
new  trial.  And  in  Messenger  v.  Fourth 
Nat.  Bank,  48  How.  Pr.  542,  where,  after 
verdict,  a  juror  came  forward  with  an  affi- 
davit that  he  was  deaf,  it  was  held  that 
he  could  not  thus  impeach  his  verdict. 

But  in  Cameron  v.  Ottawa  Electric  R.  Co. 
32  Ont.  Rep.  24  (see  supra,  II.),  the  divi- 
sional court  which  heard  the  motion  for  a 
new.  trial  granted  it  upon  several  objec- 
tions to  jurors,  including  deafness. 

Where  counsel  has  comprehensively  ex- 
amined the  jurors  as  to  their  qualifications, 
but  not  as  to  their  eyesight,  very  defective 
eyesight  of  the  juror  will  be  cause  for  a 
new  trial.  Rhodes  v.  State,  128  Ind.  189, 
25  Am.  St.  Rep.  429,  27  N.  E.  866. 


p.  Miscellaneous  objections. 

See  also  supra,  V.  b  (2)   and   (4). 

It  has  been  held  to  be  no  cause  for  a 
new  trial  that  a  juror  when  selected  was 
disqualified — 

— as  a  public  official.  Peermain  v. 
Mackay,  9  Jur.  491 ;  Goldthorp  v.  Gold- 
thorp,  115  Iowa,  430,  88  X.  W.  044  (fail- 
ure to  examine  on  voir  dirr,  not  necessary 
to  decision) ;  compare  Ladd  v.  State,  infra, 
this  section; 
62 
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— as  not  a  slave  owner  on  trial  of  a 
slave.  State  v.  Patrick,  48  N.  C.  (3  Jones, 
L.)   443; 

— as  an  atheist.  State  v.  Davis,  80  N.  C. 
412;  AfcClure  v.  State,  1  Yerg.  206  (if 
that  be  a  disqualification)  ; 

— as  liaving  served  the  previous  term. 
United  States  v.  Peaco,  4  Cranch,  C.  C. 
601,  Fed.  Gas.  No.  16,018  {obiter);  Jordan 
V.  State,  119  Ga.  443,  46  S.  E.  679;  Hill  v. 
State,  122  Ga.  166,  50  S.  E.  57;  Jackson 
V.  State,  125  Ga.  277,  64  S.  E.  167,  cited 
in  Brown  v.  State,  1  Ga.  App.  518,  57  S. 
E.  1021: 

— as  interested  in  a  similar  question, 
within  a  statute  disqualifying  those  so  in- 
terested. Jeffries  v.  Randall,  14  Mass. 
205; 

— as  having  a  case  on  trial  at  the  same 
term.  Beck  v.  Thompson,  31  W.  Va.  459, 
13  Am.  St.  Rep.  870,  7  S.  £.  447  (as  no 
injustice  is  shown  from  the  service  of  the 
juror)  ; 

— as  having  a  pending  suit  with  the  de- 
feated   plaintiff.     v.   Loveday, 

Style,  129; 

— as  defendant  in  another  action  brought 
by  the  plaintiff  in  another  court,  as.  the 
plaintiff  could  have  found  that  out  at  the 
trial  as  well  as  afterward.  Wagoner  ▼. 
lacgcr.  49  VV.  Va.  61,  38  S.  E.  528; 

— as  not  on  the  jury  list.  Gormley  v. 
Laramore,  40  Ga.  253  ;*  Anderson  v.  Green, 
46  Ga.  361 ;  Edwards  v.  State,  53  Ga.  428 ; 
Urquhart  v.  Powell,  59  Ga.  721  (not  in 
jury  box  or  on  the  list) ;  Osgood  v.  State, 
63  Ga.  791  (the  same)  ;  Pool  v.  Callahan, 
88  Ga.  468,  14  8.  £.  867  (the  same)  : 
Soracrs  v.  State,  116  Ga.  535,  42- S.  E.  779 
(the  same) ;  Embry  t.  State,  138  Ga.  464, 
75  S.  E.  604  (the  same) ;  Bush  v.  Rob- 
erts, 4  Ga.  App.  531,  62  S.  E.  92;  Mcl^ay 
V.  Crane,  11  Ga.  App.  815,  76  S.  E.  391; 
Dasher  v.  State.  113  Ga.  3,  38  S.  F.  .?48- 
Wall  ▼.  State,  126  Ga.  549,  56  S.  E.  484 
(name  not  in  box) ;  State  v.  Breen,  59 
Mo.  413   (see  supra.  III.  and  IV.). 

See  also  Stedman  v.  Batchelor,  49  Hun, 
390,  3  N.  Y.  Supp.  580,  supra,  IV.,  where 
a  juror  was  a  deputy  sheriff. 

It  is  no  cause  after  verdict  that  a  juror's 
name  by  mistake  was  omitted  from-  the 
venire,  as  an  irregularity  immaterial  upon 
the  merits  will  not  be  regarded.  Thrall  v. 
Smiley,  9  Cal.  537. 

It  may  be  noted,  while  it  is  without  the 
scope  of  this  note,  that  in  Walker  v.  Green, 
3  Me.  215,  it  was  held  to  be  no  cause  for 
a  new  trial  that  talesmen  were  returned 
by  the  sheriff,  although  the  defendant  was 
one  of  the  sheriff's  deputies,  as  the  whole 
was  a  matter  of  record,  and  the  objection 
therefore  came  too  late  after  verdict. 

On  the  other  hand,  new  trials  have  been 
ordered  on  account  of  certain  objections. 

Thus,  failure  to  discover  that  a  juror 
was  a  deputy  of  the  prosecuting  attorney 
will  not  prevent  that  fact  from  bcintr 
cause  for  a  new  trial.  There  is  no  reason 
for  requiring  questions  to  bring  out  sucli 
an  objection,  as  it  is  too  remote  to  an- 
ticipate. Block  ▼.  State,  100  Ind.  357. 
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I  Where  two  of  the  jurors  in  a  crimiDtl 
'  case  were  deputy  shi^iffs.  and  this  wa8  un- 
known to  the  defendant  and  his  attorneys, 
it  is  ground  for  a  new  trial;  the  defendant 
was  not  bound  to  anticipate  such  a  fact. 
Gaff  V.  State,  155  Ind.  277,  80  Am.  St.  Rep. 
236,  58  N.  E.  74. 

Judgment  was  arrested  where  it  was  ob- 
jected after  verdict  that  a  juror  was  a 
county  commissioner,  where  the  statute 
provided  that  no  sheriff,  etc,  county  com- 
missioners, etc.,  "shall  be  qualified  to  serve 
upon  a  grand  or  petit  jury."  Ladd  v. 
State,  17  Fla.  216,  where  the  court  said: 
"This  statute  disqualifies  a  county  com- 
missioner from  serving  on  a  grand  or  petit 
jury.  It  is  no  privilege  which  the  officer 
so  drawn  may  avail  himself  of  or  not  at 
his  convenience,  but  is  equally  a  disquali- 
fication as  is  that  of  'persons  under  prose- 
cution for  a  crime/  which  immediately  pre- 
cedes it  in  the  same  section."  This  case 
was  distinguished  as  to  a  juror  who  was 
the  bailiff  of  the  jury  on  a  former  trial  in 
McKish  V.  SUte,  47  Fla.  69,  36  So.  176, 
as  the  statute  did  not  absolutely  disqualify 
bailiffs,  where,  however,  the  defendant  dis- 
covered the  matter  during  the  trial  and 
made  no  answer  to  the  court's  offer  to 
quash  the  paneL 

VII.  Miscellaneous. 

It  may  be  noted  that  in  Herbert  v.  Shaw, 
11  Mod.  Ill,  118,  motion  was  made  for  a 
new  trial  because  the  father  of  the  plain- 
tiff had  written  a  letter  to  each  of  the 
jurymen,  but  a  new  trial  was  denied  be- 
cause the  defendant  had  notice  of  the  letter 
long  before  the  trial,  and  it  was  said  that 
if  a  party  does  not  have  timely  notice  of 
a  challenge  before  the  trial,  he  should  have 
a  new  trial.  The  cause  of  this  decision  is 
given  somewhat  differently  in  Wynn  v. 
Bishop  of  Bangor,  2  Comyns,  Rep.  601, 
where  the  chief  justice  said  he  was  counsel 
in  the  Shaw  Case,  and  that  a  new  trial 
was  denied  because  the  letter  was  prac- 
tically  harmless. 

Bias  of  a  juror  discovered  after  verdSct 
is  no  cause  for  certiorari,  as  it  depends  on 
evidence  discovered  since  the  triaL  Bryant 
V.  Ridgway,  126  Ga.  733,  55  S.  E.  932. 

In  State  v.  Bunger,  14  La.  Ann.  465, 
where  the  nature  of  the  disqualification  ii 
not  reported,  it  was  held  that  if  i^  juror 
can  be  challenged  for  cause,  it  cannot  be 
done  after  the  verdict;  a  Terdict  cures  the 
defect. 

In  Smith  v.  State,  56  Ala.  1,  the  court 
said  as  to  a  juror  in  capital  cases:  ^' After 
having  been  accepted  and  sworn,  he  cannot, 
without  the  consent  of  the  prisoner,  be  >^t 
a&ide  or  challenged  for  any  cause  existing 
at  the  time  he  was  sworn.  althoii«;h  such 
cause  was  not  discovered  until  after  he  had 
been  accepted  and  sworn."  but  tliat,  except 
as  to  talesmen,  this  rule  did  not  apply  m 
'use  of  misdemeanors  or  felonies  not  capi- 
'al,  as  the  regular  jurors  were  sworn  for 
'.he  term,  and  as  to  them  a  challen^  wonM 
lie  before  they  were  accepted  in  the  case. 
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Reference  may  be  made  to  Queenan  ▼• 
Territory,  11  Ofela.  261,  61  L.R.A.  324,  71 
Pac  218,  a  case  not  within  the  scope  of  this 
note,  wher^  the  court  discusses  at  great 
length  many  of  the  authorities. 

It  may  be  noted  that  in  Com.  v.  Fry,  108 
Pa.  379,  48  Atl.  257,  the  ground  of  the 
decision  refusing  a  new  trial  seems  to  be 
that  the  statements  made  by  two  of  the 
jurors  as  to  the  prisoner  before  the  trial 
were  loose  and  indefinite,  and  did  not  nec- 
essarily show  bias  'of  the  jurors. 

It  may  be  stated  that  the  following  cases 
are  not  sufficiently  reported  to  be  of  value 
on  the  question :  Miller  v.  Louisville,  N.  A, 
&  C.  R.  Co.  128  Ind.  97,  25  Am.  St.  Rep. 
416,  27  K.  £.  339;  Stewart  v.  Louisville 
&  X.  R.  Co.  136  Ky.  717,  125  S.  W.  164; 
and  Territory  v.  Yarberry,  2  N.  M.  391. 

Direct  corruption. 

In  Willis  V.  People,  32  N.  Y.  716,  Denio, 
Ch.  J.,  in  declining  to  interfere  with  the 
trial  court's  refussu  of  a  new  trial  on  a 
disputed  prejudgment  of  the  case  by  a 
juror,  said:  '*!  suppose  that  if  it  should 
be  made  to  appear  that  the  purposes  of 
justice  had  been  perverted  to  the  injury  of 
the  accused  by  practices  dehors  the  trial, 
as  by  procuring  improper  persons  to  sit 
upon  the  jury,  by  management  on  the  part 
of  any  person  which  could  not  be  guarded 
against  by  ordinary  care  and  attention,  or 
the  like,  or  by  an  accident,  and  without 
the  fault  of  the  prisoner,  that  the  same 
court  in  which  the  miscarriage  took  place 
might  set  aside  the  verdict  as  for  a  mis- 
trial, and  that  the  prisoner  might  be  again 
tried."  B.  B.  B. 
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(—  Ind.  — ,  103  N.  E.  1063.) 

Corporation  —   liability  on  promoter*6 
contract. 

A  corporation  does  not,  by  accepting  the 
benefit  of  services  rendered  by  a  promoter 


in  securing  stock  subscriptions,  render  it- 
self liable  on  an  agreement  by  another  pro- 
moter that  he  shall  be  paid  for  such  serv- 
ices. 

(January  29,  1914.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Allen  County  in 
plaintiff's  favor  in  an  action  to  recover  for 
services  alleged  to  have  been  rendered  in  se- 
curing subscriptions  to  the  stock  of  the  de- 
fendant corporation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ow«»n  N.  Hoaton,  Benjamin 
F.  Heaton,  James  B.  Harper,  John  W. 
Eggeman,  Frank  S.  Roby,  Ward  H. 
Watson,  and  Elias  D.  Salsbury,  for  ap- 
pellant : 

The  corporation  is  not  liable  to  the  pro- 
moters for  their  expenses  and  labor  in  ef- 
fecting the  incorporation. 

Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Hillsboro 
Creamery  Co.  10  Ind.  App.  42,  37  N.  E.  549; 
2  Cook,  fcorp.  4th  ed.  §  707,  p.  1465;  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  v.  Sage,  65  111. 
328,  16  Am.  Rep.  687 ;  Tuttle  v.  Tuttle  Co. 
101  Me.  287,  64  Atl.  496,  8  Ann.  Cas.  260; 
Western  Screw  &  Mfg.  Co.  v.  Cousley,  72  111. 
531;  Carey  v.  Des  Moines  Co-op.  Coal  & 
Min.  Co.  81  Iowa,  674,  47  N.  W.  882;  Secur- 
ity Co.  v.  Bennington  Monument  Asso.  70 
Vt.  201,  40  Atl.  43;  Winters  v.  Hub  Min. 
Co.  67  Fed.  287;  Battelle  v.  Northwestern 
Cement  &  Concrete  Pav.  Co.  37  Minn.  89,  33 
N.  W.  327. 

To  hold  the  corporation  liable  for  ser- 
vices rendered  in  procuring  subscriptions  to 
the  capital  stock  of  the  corporation  before 
its  organization,  for  alluring  ^persons  into 
the  company,  where  the  stockholders  them- 
selves have  not  consented  thereto,  *'would  be 
a  breach  of  faith  toward  honest  and  unsus- 
pecting stockholders  who  pay  the  charter 
price  for  their  stock,  and  expect  to  take  it 
clear  of  all  encumbrance." 

New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27 
Conn.  170;  Rockford,  R.  I.  &  St  L.  R.  Co.  v. 
Sage,  65  111.  328,  16  Am.  Rep.  587. 


Note,  —  Liability  of  corporation  on  oott- 
tracte  of  profnotera, 

I.  Liability  in  general,   980. 
II.  Adoption  and  ratification. 

a.  English  rule. 

1.  Adoption  and   ratification   in 

general,  980. 

2.  Adoption  and   ratification  by 

express  act,  981. 

3.  Adoption   and   ratification  by 

acceptance  of  benefits,  981. 

b.  American  rule. 

1.  Adoption*  and   ratification   in 

general,    981. 

2.  Adoption   and   ratification   by 

express  act,    082. 

3.  Adoption   and   ratification   by 

implication,    983. 
50  L.R.A.(N.S.) 


II.  b — continued. 

4.  Adoption   and  ratification  by 
acceptance  of  benefits. 

(a)  In  general,    984. 

(b)  Elements. 

(1)  Necessity  of  notice 
of  existence  of  con- 
tract, 987. 

^(2)  Necessity  of  con- 
tract being  made  on 
behalf  of  corpora- 
tion, 987. 

III.  Fraud,  987. 

IV.  Ultra  vires  contracts,  987. 

This  note  is  a  continuation  of  the  one 
appended  to  Oakes  v.  Cattaraugus  Water 
Co.  26  L.RJi.  544. 
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A  corporation  is  not  bound  to  pay  for  ser- 
vices rendered  before  its  organization  is  per- 
fected, for  securing  subscriptions  to  its  cap- 
ital stock. 

New  York  &  N.  H.  R.  Co.  v.  Ketchum, 
supra;  Safety  Deposit  L.  Ins.  Co.  v.  Smith, 
65  III.  309;  Marehand  v.  Loan  &  Pledge 
Asso.  26  La.  Ann.  389. 

Promoters  of  a  corporation  cannot  honest- 
ly take  any  remuneration  for  their  services 
as  such,  unless  a  full  statement  thereof  is  in- 
corporated in  the  prospectus,  or  unless  it  is 
voted  to  them  after  all  the  stock  has  been 
taken  by  the  public. 

ITayward  v.  Leeson,  176  Mass.  310,  49 
L.R.A.  726.  57  N.  E.  656;  McKay's  Case,  L. 
R.  2  Ch.  Div.  1,  45  L.  J.  Ch.  N.  S.  148,  33 
L.  T.  N.  S.  617,  24  Week.  Rep.  49;  Bagnall 


V.  Carlton,  L.  R.  6  Ch.  Div.  371,  47  L.  J.  CIi. 
N.  S.  30,  37  L.  T.  N.  S.  481.  26  Week.  Rep. 
243;  Emma  Silver  Min.  Co.  v.  Grant,  H  R. 
11  Ch.  Div.  918,  40  L.  T.  N.  S.«04;  EmmA 
Silver  Min.  Co.  v.  Lewis,  L.  R,  4  C.  P.  Div. 
396,  48  L.  J.  C.  P.  N.  S.  257,  40  L.  T.  N.  8. 
188,  27  Week.  Rep.  836;  Whaley  Bridge  Cal- 
ico Printing  Co.  v.  Green,  L.  R.  6  Q.  B.  IHv. 
109,  49  L.  J.  Q.  B.  N.  S.  326,  41  L.  T.  N.  S. 
674,  28  Week.  Rep.  351 ;  Lydney  &  W.  Iron 
Ore  Co.  V.  Bird,  L.  R.  33  Ch.  Div.  85.  55  L. 
T.  N.  S.  558,  34  Week.  Rep.  749;  Bland's 
Case  [1893]  2  Ch.  612,  62  L.  J.  Ch.  N.  S.  975, 
2  Reports,  509,  69  L.  T.  N.  S.  700;  Archer's 
Case  [1892]  1  Ch.  322,  61  L.  J.  Ch.  N.  S.  129, 
65  L.  T.  N.  S.  800,  40  Week.  Rep.  212; 
Hichens  v.  Congreve,  4  Russ.  Ch.  562,  6  Ll  J. 
Ch.  167,  1  Russ.  A  M.  160,  note;    Beck  v. 


/.  LiahUity  in  general. 

The  rule  is  well  established,  in  the  ab- 
sence of  ratification  or  adoption,  or  charter 
or  statutory  provision  imposing  liabi4ity, 
that  a  corporation  is  not  bound  by  con- 
tracts made  by  its  promoters  before  its 
iTeation.  Miser  Gold  Min.  A;  Mill.  Co.  v. 
Moody,  37  Colo.  310,  86  Pac.  335;  Sumner- 
May  Hardware  Co.  v.  Scally.  —  Fla.  — , 
02  So.  900;  Park  v.  Modern  Woodmen,  181 
111.  214,  54  N.  E.  932;  Smith  v.  Parker.  148 
Ind.  127,  45  N.  E.  770;  First  Nat.  Bank  v. 
I'liurch  Federation,  129  Iowa,  268,  105  N.  W. 
678;  Tuttle  v.  Tuttle,  101  Me.  287,  64  Atl. 
496,  8  Ann.  Cas.  260;  Sullivan  v.  Detroit, 
Y.  &  A.  A.  R.  Co.  136  Mich.  661,  64  L.RA. 
673,  106  Am.  St.  Rep.  403,  98  N.  W.  756; 
Bank  of  Forest  v.  Orgill  Bros.  A  Co.  82 
:^Iiss.  81,  34  So.  325;  Hill  v.  Gould,  129  Mo. 
106,  30  S.  W.  181;  Davis  v.  Maysville  Cream- 
ery Asso.  63  Mo.  App.  477;  Davis  v.  Raven- 
na Creamery^Co.  48  Neb.  471,  67  N.  W.  436; 
McCallum  v.  Purssell  Mfg.  Co.  1  N.  Y.  Supp. 
428;  Burden  v.  Burden,  8  App.  Div.  160,  40 
N.  Y.  Supp.  499,  affirmed  in  169  N.  Y.  287, 
69  N.  E.  17;  Martin  v.  Remington-Martin 
Co.  96  App.  Div.  18,  88  N.  Y.  Supp.  673; 
Horowitz  V.  Broads  Mfg.  Co.  54  Misc.  669, 
104  N.  Y.  Supp.  988;  Bond  v.  Atlantic  Terra 
Gotta  Co.  137  App.  Div.  671,  122  N.  Y.  Supp. 
425,  reversing  66  Misc.  546,  123  N.  Y.  Supp. 
1085;  Chesebrough  v.  North  Second  Street 
&  M.  V.  R.  Co.  5  N.  Y.  Week.  Dig.  393; 
Berridge  v.  Abernethv,  24  N.  Y.  Week.  Dig. 
513;  Montgomery  v.  Whitbeck,  12  N.  D.  385, 
96  N.  W.  327;  Modern  Dairy  A  Creamery 
Co.  V.  Blanke  &  H.  Supply  Co.  —  Tex.  Civ. 
App,  — ,  116  S.  W.  153;  American  Home  L. 
Ins.  Co.  V.  Jenkins,  —  Tex.  Civ.  App.  — , 
138  S.  W.  424;  Weathersby  v.  Texas  &  O. 
Lumber  Co.  —  Tex.  Civ.  App.  — ,  146  S. 
W.  243;  Tanner  v.  Sinaloa  Land  &  Fruit  Co. 
—  Utah,  — ,  134  Pac.  686;  Bash  v.  Culver 
Gold  Min.  Co.  7  Wash.  122,  34  Pac.  462; 
( lergiie  v.  Humphrey.  31  Can.  S.  C.  66.  See 
iilso  other  cases  cited  in  note  in  26  L.RJ^. 
544. 

In  Mitchell  v.  Gilford  &  Co.  133  Ga.  823, 
C7  S.  E.  197,  it  was  said  that  a  corporation 
not  in  contemplation  at  the  time  of  making 
aO  L.R.A.  (N.S.) 


a  contract,  and  not  afterwards  ratifying  it, 
is  not  liable  thereon. 

Those  who  erect  a  building  under  a  con- 
tract with  the  promoters  of  a  corporation 
before  its  creation  are  not  entitled  to  a 
lien,  under  a  statute  providing  for  noie- 
ohanics'  lions  on  real  property  for  build- 
ings erected  thereon  under  contracts  with 
agents.  Davis  v.  ^Maysville  Creamery  Ajbso. 
63  Mo.  App.  477. 

II.  Adoption  and  ratificatioftm 
a.  English  rule, 

1.  Adoption  afid  ratification  in  general. 

Concerning  the  power  of  a  corporation  to 
ratify  or  adopt  the  contracts  of  promoters, 
made  before  the  creation  of  the  corporation, 
there  is  a  sharp  conflict  between  the  great 
majority  of  American  decisions,  on  one 
hand,  and  the  English  decisions,  together 
with  a  few  American  cases,  on  the  other. 

The  English  rule  denies  the  power  of  a 
corporation  either  to  ratify  or  adopt  con- 
tracts made  before  its  creation.  This  rule 
disposes  of  the  power  to  ratify  on  the 
grounds  that  a  corporation  can  have  no 
agents  before  its  existence,  and  that  there 
can  be  no  ratification  of  the  acts  of  per- 
sons who  are  not  agents. 

"It  is  impossible  for  a  company  to  ratify 
anything  that  is  done  or  any  contract  that 
is  made  before  it  comes  into  existence." 
Re  Diale  A  Plant,  61  L.  T.  N.  S.  206,  I  Meg. 
338. 

The  portion  of  the  rule  denying  the  power 
to  adopt  such  contracts  is  based  on  the 
theory  that  privity  exists  only  between  the 
original  parties  to  the  contract,  and  that 
the  corporation  cannot,  by  adoption,  become 
privy  to  a  contract  existing  between  third 
persons  for  its  benefit. 

While,  under  the  English  rule,  a  corpora- 
tion cannot  become  a  party  to  a  contract 
made  by  promoters  "before  its  organization, 
for  its  benefit,  it  can,  of  course,  make  a 
new  contract  on  the  same  terms. 

Thus,  it  is  held  in  Koppol  v.  Massachu- 
setU  Brick  Co.  192  Mass.  223,  78  N.  £.  liS, 


CUSHION  HEEL  SHOE  CO.  v.  HARTT. 


981 


Kantorowiez,  3  Kay  &  J.  230,  6  Mor.  Min. 
Bep.  480;  Pearson's  Case,  L.  R.  5  Ch.  Div. 
336,  46  L.  J.  Ch.  N.  S.  339,  25  Week.  Rep. 
618;  Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn. 
101,  25  L.R.A.  90,  42  Am.  St.  Rep.  159,  29 
Atl:  303;  Plaquemines  Tropical  Fruit  Co.  v. 
Buck,  52  N.  J.  Eq.  219,  27  Atl.  1094;  Chan- 
dler V.  Bacon,  30  Fed.  538 ;  Fountain  Spring 
Park  Co.  v.  Roberts,  92  Wis.  345,  53  Am.  St. 
Rep.  917,  66  N.  W.  399, 

The  taking  of  the  benefit  of  seryices  per- 
formed prior  to  the  perfection  of  the  organi- 
zation will  not  render  the  company  liable. 

Davis  &  R-  Bldg.  &  Mfg.  Co.  v.'  Hillsboro 
Creamery  Co.  10  Ind.  App.  42,  37  N.  E.  549; 
Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Sage,  66 
111.  328,  16  Am.  Rep.  587;  Stainsby  v.  Fra- 
ser's   Metallic   Life  Boat  Co.   3   Daly,  98; 


Tuttle  V.  Tuttle  Co.  101  Me.  287,  64  Atl.  496, 
8  Ann.  Cas.  260;  Ireland  v.  Globe  Mill.  & 
Reduction  Co.  20  R.  I.  190,  38  L.R.A.  299,  38 
AtL  116. 

The  mere  fact  that  the  company  has  bad 
the  benefit  of  the  services  does  not  render  it 
liable,  if  it  has  not  undertaken  to  pay  for 
them. 

Re  Rotherham  Alum  k  Chemical  Co.  50  L. 
T.  N.  S.  219,  L.  R.  25  Ch.  Div.  103,  53  K  J. 
Ch.  N.  S.  290,  31  Week.  Rep.  131 ;  Davis  & 
R  Bldg.  &  Mfg.  Co.  V.  Hillsboro  Creamery 
Co.  10  Ind.  App.  42,  37  N.  E.  549. 

Messrs.  Albert  E.  Ttiomas  and  Howard 
L.  Townsend,  for  appellee: 

A  corporation  is,  by  implied  contract,  li- 
able for  services  rendered  in  procuring  sub- 
scriptions for  stock,  or  any  othdr  services. 


that  a  contract  made  by  promoters  before 
incorporation  cannot  be  made  binding  upon 
the  corporation  without  proof  of  such  ''ele- 
ments as  would  be  a  sufiicient  foundation 
for  a  new  contract."  See  also  Holyoke 
Envelope  Co.  v.  United  States  Envelope  Co. 
182  Mass.  171,  65  N.  fi.  54,  infra. 

;?•  Adoption  and  ratification  hy  express 

act. 

Since  nothing  short  of  a  new  contract 
will  bind  a  corporation  under  the  English 
rule,  that  rule  does  not  recognize  adoption 
or  ratification,  even  by  express  act  of  the 
corporation. 

Ihus,  the  resolution  of  a  corporation  con- 
firming a  contract  of  its  promoters  for  its 
benefit  has  no  effect,  and  the  company  is 
not  bound.    Re  Diale  &  Plant,  supra. 

It  is  said  in  North  Sydney  Invest.  & 
Tramway  Co.  v.  Higgins  [1899]  A.  C.  263, 
that  '*their  Lordships  do  not  think  that  the 
adoption  and  confirmation  by  directors  of  a 
contract  made  before  the  formation  of  the 
company  by  persons  purporting  to  act  on 
behalf  of  the  company  creates  any  contrac- 
tual relation  whatever  between  the  company 
and  the  other  party  to  the  contract,  or  im- 
poses any  obligation  whatever  on  the  com- 
pany towards  that  party." 

And  where  a  promoter  who  has  secured 
contract  rights  for  his  own  benefit  or  that 
of  a  corporation  in  process  of  formation 
showB  his  election  to  hold  in  his  own  right 
by  his  assignment  of  the  contract  to  a  trus- 
tee for  the  corporation,  the  adoption  by  the 
corporation  of  such  assignment  will  not  be  ' 
binding  upon  that  body,  on  account  of  lack 
of  privity.  Bagot  Pneumatic  Tyre  Co.  v. 
Clipper  Pneumatic  Tyre  Co!  [1902]  1  Ch. 
146.  85  L.  T.  N.  S."  652,  71  L.  J.  Ch.  N.  S. 
158,  50  Week.  Rep.  177,  18  Times  L.  R.  161, 
19  R.  P.  C.  169,  9  Manson,  56. 

S.  Adoption  and  ratification  hy  accept' 
ance  of  benefits. 

The  English  rule  does  not  recognize  the 
rule  of  adoption  by  acceptance  of  benefits. 

Thus,  a  corporation  is  not  liable  in  equity 
to  pav  for  services  of  a  solicitor  in  the  for- 
60  L.*R.A.(X.S.) 


matton  of  the  corporation  merely  because  it 
has  adopted  and  obtained  the  benefit  of 
them.  Re  English  &  Colonial  Produce  Co. 
[1906]  2  Ch.  435,  95  L.  T.  N.  S.  85,  580,  75 
L.  J.  Ch.  N.  S.  831,  22  Times  L.  R.  669,  13 
Manson,  337. 

Williams,  L.  J.,  in  Bagot  Pneumatic  Tyre 
Co.  v.  Clipper  Pneumatic  Tyre  Co.  [1902]  1 
Ch.  146,  says:  "It  is  a  sort  of  suggestion 
that  as  the  plaintiff  company  have  received 
the  benefit  which  has  resulted  from  a  con- 
tract to  which  they  were  not  a  party,  they 
have  thereby  taken  upon  themselves  t he- 
burden  of  that  contract.  To  my  mind  that 
never  has  been  the  law  at  all." 

>•      &•  American  rule, 

1.  Adoption  and  ratification  in  general. 

The  American  rule  admits  the  power  of 
a  corporation  to  bind  itself  by  any  act 
amounting  to  adoption  or  ratification,  the- 
terms  "adoption"  and  "ratification"  being; 
used  interchangeably. 

"Those  undertaking  to  organize  a  corpo- 
ration cannot  be  its  agents  before  it  comes< 
into  existence,  for  the  apparent  reason  that, 
there  can  be  no  agent  unless  there  is  a  prin- 
cipal.   They  cannot  affect  it  by  representa- 
tions, nor  bind  it  by  their  contracts  in  it«^- 
behalf.     Such   contracts   can   only    become 
binding  when  ratified,  or,  to  be  more  accu- 
rate, adopted,  by  the  corporation  after  its 
existence  begins.     While  the  proniotors  of 
a   corporation   are  not  its  agents,   and   it 
will    not  be   bound    by   their  engagements,, 
still  it  may  become  liable  by  adopting  thom, 
and  such  adoption  may  take  place  either  by 
express  corporate  action,  or  by  any  of  the 
other  modes  by   which  corporations   ratify 
or  adopt  the  unauthorized  or  ofiicious  acts> 
of  others  in  their  behalf,  such  as  accepting; 
the  benefits  of  the  engagement  with  knowl- 
edge of  its  having  been  made,"     Jones  v. 
Smith,  —  Tex.  Civ.  App.  — ,  87  S.  W.  210L 

Thus,  a  corporation,,  after  its  organiza- 
tion, has  power  to  ratify  contracts  of  its 
promoters,  made  previous  thereto.  Davis 
Bros.  V.  Montgomery  Furnace  &  Chemical 
Co.  101  Ala.  127,  8  So.  496. 


082 


INDIANA  SUPREME  COURT. 


rendered  for  the  uae  of  the  corporation, 
when  auch  services  are  necessary  to  its  for- 
znation  and  to  perfect  its  organization,  and 
are  rendered  with  the  expectation  of  pay 
therefor.  If  it  accepts  the  benefit  of  such 
services,  it  must  also  assume  the  burdens. 
1  Thomp.  Corp.  2d  ed.  1908,  §  89;  Farm- 
ers' Bank  v.  Smith,  105  Ky.  816,  88  Am.  St. 
Rep.  341,  49  S.  W.  810;  Taussig  v.  St.  Louis 
&  K.  R,  Co.  106  Mo.  38,  89  Am,  St.  Rep. 
674,  65  S.  W.  969;  Low  v.  Connecticut  &  P. 
Rivers  R.  Co,  45  N.  H.  370,  46  N.  H.  284; 
Hall  V.  Vermont  &  M.  R.  Co.  28  Vt.  401; 
Bell's  Gap  R.  Co.  v.  Christy,  79  Pa.  54,  21 
Am,  Rep.  39 ;  Weatherford,  M.  W.  &  N.  W. 
R.  Co.  V.  Granger,  —  Tex.  Civ.  App.  — ,  22 
S.  W.  71;  Merchants'  Nat.  Bank  v.  Eckels, 
191  Pa.  372,  43  Atl.  245;  Little  Rock  &  Ft. 
S.  R.  Co.  V.  Perry,  37  Ark.  164,  44  Ark.  383; 
Morton  v.  Hamilton  College,  100  Ky.*281, 


35  I,.R.A.  275,  38  S.  W.  1;  Freeman  Impror. 
Co.  V.  Osborn,  14  Colo.  App.  488,  60  Pac. 
730 ;  Cakes  v.  Cattaraugus  Water  Co.  143  N. 
Y.  430,  26  L.R.A.  544,  38  N.  E.  461. 

Even  an  officer  may  recover  for  outside 
work. 

Kenner  v.  Whitelock,  152  Ind.  635,  53  N. 
£.  232. 

A  promise  to  pay  a  reasonable  rtlue  for 
services  rendered  and  accepted  may  be  im- 
plied against  corporations  as  against  indi- 
viduals, under  the  same  circumstancee. 

Taussig  V.  St.  Louis  &  K.  R.  Co.  16U  Mo. 
38,  89  Am.  St  Rep.  674,  65  S.  W.  969. 

Spencer,  J.,  delivered  the  opinion  of  the 
court; 

It  appears  from  the  record  in  this  ca^ 
that  in  April,  1909,  appellee,  who  was  ex- 
perienced in  the  manufacture  of  shoes,  in- 


And  the  contracts  of  promoters,  made 
prior  to  the  creation  of  the  corporation,  are 
binding  thereon  after  ratification.  Colorado 
Land  S  Water  Co.  v.  Adams,  5  Colo.  App. 
190,  37  Pac.  39. 

And  "whatever  would  amount  to  a  rati- 
fication of  the  unauthorized  acts  of  an  agent 
would  be  sufficient  evidence  of  an  adoption 
of  the  contracts  of  a  promoter."  Arapahoe 
Invest.  Co.  v.  Piatt,  5  Colo.  App.  515,  39  Pac. 
^84. 

"It  is  the  settled  law  of  this  state  that 
a  corporation  is  not  bound  by  engagements 
on  its  behalf  made  by  its  promoters  before 
its  organization,  but  it  may  make  them  its 
contracts  by  adopting  them.  This  it  may  do 
precisely  as  it  may  mAke  similar  original 
contracts;  and  if  a  similar  contract  might 
be  made  by  the  corporation  without  any 
formal  act  of  its  board  of  directors,  the 
adoption  of  the  contract  of  its  promoters 
may  be  shown  either  by  the  express  act  of 
its  board  of  directors,  or  it  may  be  inferred 
from  acts  or  acquiescence  of  the  corpora- 
tion or  its  authorized  agents."  Bond  v. 
Pike,  101  Minn.  127,  111  N.  W.  916. 

However,  it  is  said,  in  Queen  City  Furni- 
ture &  Carpet  Co.  v.  Crawford,  127  Mo.  356, 
30  S.  W.  163,  that,  "strictly  speaking,  there 
can  be  no  ratification  by  a  corporation  of  a 
contract  formed  by  its  promoters  prior  to 
the  completion  of  the  corporate  organiza- 
tion. The  so-called  ratification  by  the  cor- 
poration is  nothing  more  nor  less  than  the 
making  of  an  original  contract.  The  fact 
that  the  corporation  makes  the  same  con- 
tract theretofore  made  by  its  promoters 
does  not  constitute  a  ratification,  but  it  is 
an  original  contract  of  the  corporation.  This 
is  plainly  so,  for  the  reason  that  there  was 
no  corporation  in  existence  at  the  time 
these  promoters  made  the  contract  in  ques- 
tion, and  the  corporation,  in  the  so-called 
adoption  of  the  contract  of  its  promoters, 
is  simply  .  .  .  acting  in  the  same  way 
as  it  would  act  in  entering  into  any  other 
engagement.  This  so-called  adoption  need 
not  be  shown  by  express  acts,  but  may  be 
50  L.R.A.(N.S.) 


proven  by  acquiescence,  as  any  other  orig- 
ina'l  contract  might  be  shown." 

While  the  theory  of  the  preceding  case, 
that  there  can  be  no  adoption  or  ratitica- 
tion,  is  the  same  as  the  English  theory,  the 
power  of  making  new  contracts  in  the  same 
manner  that  adoption  or  ratification  might 
be  effected  causes  that  theory  to  work  out 
exactly  the  same  as  the  rule  adopted  in  the 
majority  of  American  jurisdictions. 

See  also  Cushion  Heel  Shoe  Co.  t. 
Habtt. 

It  appears  from  Koppel  v.  Massachusetts 
Brick  Co.  192  Mass.  223,  78  N.  E.  128,  supra, 
however,  that  Massachusetts  is  committiHl 
to  the  English  rule,  and  is  opposed  to  the 
American  rule. 

2.  Adaption  and  ratification  hy  expre» 

act. 

Under  the  American  rule,  adoption  by  ex- 
press act  will,  of  course,  bind  the  corpora- 
tion. 

When  a  contract  made  by  promoters 
before  the  creation  of  a  corporation  is  rat- 
ified by  a  resolution  of  the  corporation  after 
it  comes  into  existence,  it  is  as  binding  a;: 
any  contract  which  the  organization  can 
make.  Bruner  v.  Brown,  139  Ind.  600,  38 
N.  E.  318. 

Where  a  corporation  expressly  agre«  to 
pay  at  a  specified  rate  for  services,  no  q««*^- 
tion  of  its  liability  therefor  can  be  nii>f«l 
on  the  ground  that  they  were  rendered  be- 
fore incorporation,  under  contract  with  » 
promoter.  Stilwell  v.  Spokane  Alarm  Co. 
66  Wash.  703,  120  Pac.  85. 

But  where  a  resolution  of  the  board  of 
directors  authorizes  the.giving  of  a  note  for 
the  ostensible  purpose  of  paying  for  a  busi- 
ness which  it  is  purchasing,  the  secret  in- 
tention of  paying  for  services  render« 
under  a  contract  with  the  promoters  of  the 
corporation  will  not  constitute  an  adoption 
or  ratification  of  such  contract.  TuttU  ^• 
Tuttle,  101  Me.  287.  64  Atl.  496,  8  Ann.  0-. 
260. 

In    Bridgeport    Electric    4    Ice   Co.    ^. 
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serted  in  a  shoe  journal  an  advertisement 
for  a  shoe  factory  to  locate  in  the  city  of 
Ft.  Wayne.  Among  the  answers  which  he 
received  thereto  was  one  from  a  man  named 
Johnson,  who  was  the  patentee  of  a  certain 
cuBhion  heel  shoe.  Johnson  came  to  Ft. 
Wayne,  and  with  him  appellee  went  to  the 
president  of  the  Commercial  Qlub,  whom 
they  interested  in  the  proposition  of  start- 
ing appellant  company.  Subscription  lists 
were  prepared  and  appellee  started  out  to 
get  subscribers  to  the  undertaking.  He 
testified  that  Johnson  then  promised  him  the 
position  of  superintendent  when  the  factory 
should  be  established,  and  also  promised 
that  he  (appellee)  should  be  paid  for  his 
time  and  money  spent  in  securing  the  stock 
subscriptions;  that  after  the  company  was 
organized  appellee  talked  with  several  of 
the  directors  and  officers  of  appellant  com- 


pany and  told  them  that  he  expected  to  be 
paid  for  his  services;  that  one  of  the  direc- 
tors said  to  appellee:  "I  believe  you  should 
be  compensated.  I  have  told  the  people,  the 
directors,  to  settle  with  you."  No  testimony 
was  introduced  to  show  that  the  board  of  di- 
rectors ever  acted  on  appellee's  claim,  but 
it  is  his  contention  that,  by  accepting  the 
results  of  his  services  and  receiving  the  ben- 
efits thereof,  appellant  is  now  bound  on  an 
implied  contract  to  pay  for  such  service. 

It  is  certain  that,  under  ordinarv  circum- 
stances,  a  corporation  cannot  be  successfully 
sued  on  a  contract  made  for  its  benefit  by 
its  projectors  before  its  incorporation. 
Contracts  of  this  character,  however,  are  not 
void,  but  voidable;  and  it  is  well  settled  in 
nearly  all  jurisdictions  that,  in  so  far  as 
they  are  not  ultra  vires,  such  contracts  may 
become  binding  on  the  corporation  if  ratified 


Meader,  15  0.  C.  A.  694,  23  U.  S.  App.  705, 
69  Fed.  225,  afi&rmed  on  subsequent  hearing 
in  18  C.  C.  A.  451,  30  U.  S.  App.  580,  72  Fed. 
115,  the  facts  set  out  show  the  acceptance 
by  a  corporation  of  a  machine  contracted  for 
by  its  promoters,  and  a  resolution  of  the 
board  of  directors  providing  for  payment 
therefor.  The  decision  of  the  lower  court 
holding  the  corporation  bound  by  the  con- 
tract of  the  promoters  was  assigned  as  er- 
ror upon  the  assumption  that  the  decision 
amounted  to  a  holding  that  the  corporation 
was  bound  by  contracts  of  promoters  prior 
to  its  organization.  This  objection  was 
overruled  without  assigning  any  reason. 

S.  Adtfpiion  and  ratification  hy  tmpK- 

cation. 

* 

**While  a  corporation  is  not  bound  by  en- 
gagements made  for  and  in  its  behalf  by  its 
promoters  before  it  has  been  duly  organized, 
it  may,  after  its  organization,  make  such 
engagements  its  own.  This  it  may  do  in 
manner  and  form,  and  precisely  as  it  may 
make  similar  original  contracts.  A  formal 
action  of  the  board  of  directors  is,  however, 
indispensable  in  all  cases  where  it  would  be 
necessary  if  the  corporation  was  acting  in 
the  first  instance.  But  it  is  not  necessary 
that. such  adoption,  ratification,  or  accept- 
ance be  expressed,  as  it  may  be  inferred 
from  acts  or  acquiescence  on  the  part  of 
the  corporation,  or  by  its  authorized  agents 
in  its  behalf,  as  similar  original  contracts 
nriav  be  established."  Schreyer  v.  Turner 
Flouring  Co.  29  Or.  1,  43  Pac.  719. 

Where  a  corporation,  after  its  organiza- 
tion, adopts  and  acts  upon  an  existing  con- 
tract of  promoters,  such  contract  becomes 
binding  upon  it.  Bloom  v.-Home  Ins.  Agency, 
91  Ark.  387,  121  S.  W.  293. 

The  action  of  a  corporation  in  issuing 
stock  to  pay  an  indebtedness  for  money 
advanced  to  promoters  for  the  benefit  of 
the  corporation  before  its  creation  amounts 
to  an  adoption  of  the  contract  of  the  pro- 
moters. Quinn  t.  American  Bankers'  Assur. 
Co.  —  Mo.  App.  — ,  165  S.  W.  823. 
50  L.RJl.(N.8.) 


A  corporation  which  makes  no  objections 
to  several  accounts  rendered,  and  finally 
claims  a  small  set-off  against  the  account, 
may  be  considered  as  ratifying  the  contract 
of  its  promoters,  out  of  which  the  debt 
arises.  Streator  Independent  Teleph.  Co. 
V.  Continental  Constr.  Co.  217  111.  577,  76 
N.  £.  546,  affirming  118  111.  App.  14. 

Wliere  one  of  the  members  of  a  partner- 
ship which  has  contracted  to  purchase  lum- 
ber arranges  to  have  it  furnished  to  a 
corporation  which  is  to  be  organized  to  suc- 
ceed to  the  business  of  the  firm,  tlie  conduct 
of  such  person  after  becoming  president  of 
the  corporation,  amounting  to  a  recognition 
of  the  contract,  constitutes  an  adoption  of 
the  contract  by  the  corporation.  Pratt  v. 
Oshkosh  Match  Co.  89  Wis.  406,  62  N.  W. 
84. 

And  where  promoters  and  incorporators 
are  the  same  persons,  and  become  the  only 
stockholders  and  trustees,  and  the  stock  is 
issued  and  distributed  and  dividends  made 
in  accordance  with  the  provisions  of  a  con- 
tract executed  before  incorporation,  between 
the  promoters,  the  contract  is  binding  on 
the  corporation.  Burden  v.  Burden.  8  App. 
Div.  160,  40  N.  Y.  Supp.  499,  affirmed  in  159 
N.  Y.  28^  59  N.  E.  17. 

A  contract  of  employment  by  promoters 
who  take  a  majority  of  the  stock  in  the 
corporation  is  binding  upon  the  corporation 
where  such  contract  is  not  repudiated  by 
the  directors,  and  the  employee  is  permitted 
to  enter  and  continue  a  time  in  the  service 
of  the  corporation.  Girard  v.  Case  Bros.. 
Cutlery  Co.  225  Pa.  327,  74  Atl.  201. 

So,  a  contract  of  employment,  made  by  a 
promoter  of  a  corporation  before  its  crea- 
tion, is  so  ratified  as  to  become  binding  on 
the  corporation,  when  the  promoter,  after 
becoming  president  of  the  organized  corpora- 
tion, fails  to  disavow  the  contract,  and  per- 
mits the  employee  to  go  to  work  thereunder. 
Mesinger  v.  Mesinger  Bicycle  Saddle  Co.  44 
App.  Div.  26,  60  N.  Y.  Supp.  431. 

A  corporation  which  enters  into  posses- 
sion of  premises  and  pays  rent  in  accordance 
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bj  it,  either  expressly  or  by  implication,  af- 
ter its  organization.  Smith  v.  Parker,  148 
Ind.  127-133,  45  N.  E.  770;  Bruner  v.  Brown, 
139  Ind.  600-602,  38  N.  E.  318;  Davis  &  R. 
Bldg.  &  Mfg.  Co.  V.  Hillsboro  Creamery  Co. 
10  Ind.  App.  42,  37  X.  E.  649;  Tuttle  v'Xut- 
tle,  101  ^le.  287-292,  64  Atl.  496, 8  Ann.  Cas. 
200;  Battelle  v.  Northwestern  Cement  A 
Concrete  Pav.  Co.  37  Minn.  89,  33  N.  W.  327. 
But  the  rule  that  a  corporation  may  be 
bound,  like  any  individual,  by  an  implied 
contract,  is  limited  in  its  application  to  con- 
tracts in  which  the  promoters  of  such  cor- 
poration  are  interested.  The  law  does  not 
prohibit  a  promoter  from  dealing  with  his 
company,  and  a  corporation  has  the  right  to 
purchase  property  from  its  promoters  and  to 
pay  them  for  their  services  if  it  so  elects; 


but  the  burden  is  on  the  promoter  to  show 
that  he  acts  openly  and  in  good  faith  in  such 
transactions.  A  promoter  of  a  corporation, 
who  brings  about  its  organization  and  aids 
in  securing  subscriptions  thereto,  is  consid- 
ered in  law  as  occupying  a  fiduciary  rela- 
tionship toward  such  corporation  and 
toward  its  ^stockholders.  Chandler  v.  Bacon 
(C.  C.)  30  Fed.  538,  539;  Bosher  v.  Rich- 
mond &  H.  Land  Co.  89  Va.  455-461,  37  Am. 
St.  Rep.  870,  16  S.  E.  360;  Plaquemim^ 
Tropical  Fruit  Co.  v.  Buck,  52  X.  J.  Eq.  210- 
240,  27  Atl.  1094;  Burbank  v.  Dennis,  101 
Cal.  90-97,  35  Pac.  444;  Yale  Gas  Stove  Co. 
v.  Wilcox,  64  Conn.  101,  25  L.R-A.  90,  At 
Am.  St.  Rep.  159,  29  Atl.  303.  It  will  be 
observed  that  this  relationship  is  twofold. 
It  extends  toward  the  corporation  as  a  sepa- 


with  the  terms  of  a  lease  executed  for  its 
benefit  through  the  efforts  of  its  promoters 
before  incorporation  is  liable  according  to 
the  terms  thereof.  Thistle  v.  Jones,  45 
Misc.  215,  92  N.  Y.  Supp.  113. 

Likewise,  the  resolution  of  a  board  of  di- 
rectors, authorizing  the  disposal  of  a  lease, 
amounts  to  a  ratification  of  the  act  of  a 
promoter  in  making  the  lease  for  the  pur- 
poses of  the  corporation,  before  its  creation. 
Central  Trust  Co.  v.  Lappe,  216  Pa.  549,  65 
Atl.  1111. 

And  where  the  promoter  of  a  corporation 
intended  to  take  over  his  business  makes  a 
lease  on  behalf  of  the  contemplated  corpora- 
tion, the  occupancy  of  the  premises  by  the 
corporation,  and  the  payment  of  rent  in  ac- 
cordance with  the  terms  of  the  lease,  will 
amount  to  a  ratification  thereof.  Re  Qual- 
ity Shoe  Shop,  212  Fed.  321. 

Where  a  corporation  avails  itself  of  the 
services  of  an  attorney  whenever  it  has  le- 
gal business  to  perform  both  before  and  after 
the  directors  are  all  aware  of  a  contract  of 
hiring  executed  before  incorporation  by  a 
promoter,  the  adoption  of  the  contract  is  a 
^'legitimate,  if  not  a  necessary,  inference." 
Arapahoe  Invest.  Co.  v.  Piatt,  6  Colo.  App. 
515,  39  Pac.  584. 

And  where  an  attorney,  at  the  request 
of  an  incorporator  who  becomes  president  of 
the  corporation,  performs  serviceS  in  pre- 
paring incorporation  papers,  and  afterwards 
continues  to  perform  such  services  at  the 
request  of  the  president,  and  the  corpora- 
tion makes  frequent  payments  on  the  at- 
torney's account,  the  corporation  is  estopped 
to  deny  its  ratification  of  the  contract  for 
services.  Freeman  Improv.  Co.  v.  Osborn, 
14  Colo.  App.  488,  60  Pac.  730. 

Where  it  appears  that  the  president  and 
secretary  of  a  corporation  have  promised  to 
pay  an  indebtedness  which  they,  as  pro- 
moters, had  contracted  in  the  organization 
of  the  corporation,  and  that  prior  to  com- 
plete organization  a  vote  had  been  taken, 
authorizing  the  drawing  of  an  order  to  pay 
all  indebtedness  arising  from  incorporation, 
and  that  such  action  has  been  ratified  by 
the  directors  in  a  subsequent  undated 
statement,  such  facts  are  sufficient  to  show 
60  L.R.A.(N.S.) 


the  adoption  of  the  indebtedness  by  the 
companv.  McCallv  v.  Blue  Ribbon  Gum  Co. 
173  111.  App.  66. 

And  where  it  is  aUeged  in  a  complaint 
that  money  was  borrowed  by  promoters  on 
behalf  of  a  corporation  about  to  be  formed, 
and  that  the  corporation  has  promised  to 
pay  the  balance  thereof  remaining  due.  and 
where  it  further  appears  that  it  is  highly 
probable  that  the  corporation  has  received 
the  benefit  of  the  money,  a  demurrer  to 
the  complaint  is  properly  overruled. 
Schreyer  v.  Turner  Flouring  Co.  29  Or.  1, 
43   Pac.    719. 

Cushion  Heel  Shoe  Co.  v.  Habtt  in- 
volves ratification  by  implication,  as  does 
First  Nat.  Bank  v.  Church  Federation,  in- 
fra,  IV. 

Even  in  Massachusetts,  which,  as  above 
shown,  adheres  to  the  English  nile  denying 
the  power  of  a  corporation  to  ratify  the 
contracts  of  promoters,  it  is  recognized  that 
a  corporation  may  be  bound  by  the  terms 
and  conditions  of  a  contract  between  a  pro- 
moter and  a  third  person  with  respect  to 
a  conveyance  of  property  by  the  acceptance 
of  a  conveyance  from  such  third  person 
with  knowledge  of  such  terms  and  condi- 
tions, and  upon  an  express  or  implied  un- 
dertaking to  perform  them  in  consideration 
of  the  conveyance.  This  apparently  upon 
the  theory  that  it  would  be  equivalent  to  a 
new  contract.  Holyoke  Envelope  Co.  v. 
United  States  Envelope  Co.  182  Mass.  171. 
65  N.  E.  54.  In  that  case,  however,  thp 
declaration  did  not  sufiiciently  allege  the 
facts  to  sustain  that  theory. 

4.  Adoption  and  rtUiftcation  "by  accept- 
ance of  benefits, 

(a)  In  general. 

Adoption  by  acceptance  of  benefits  is 
really  adoption  by  estoppel,  although  it  is 
not  usually  so  named.  However,  the  reason 
for  the  rule  is  that  a  corporation  should 
not  be  permitted  to  deny  the  existence  of  a 
contract  after  having  accepted  its  benefits. 

Where  a  majority  of  the  directors  of  a 
corporation,  with  knowledge  of  the  purchase 
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rate  legal  entity,  and  charges  the  promoter 
with  fair  dealing  in  respect  to  corporate 
property.  Central  Land  Co.  v.  Obenchain, 
92  Va.  130,  22  S.  E.  876;  South  Joplin  Land 
Co.  V.  Case,  104  Mo.  572-578,  16  S.  W.  390; 
Hayden  v.  Green,  66  Kan.  204,  71  Pac.  236; 
Old  Dominion  Copper  Min.  &  Smelting  Co.  v. 
Bigelow,  188  Mass.  315,  108  Am.  St.  Rep. 
479,  74  N.  E.  653;  Tegarden  Bros.  v.  Big 
Star  Zinc  Co.  71  Ark.  277,  72  S.  W.  989. 
It  extends  also  toward  the  stockholders  in 
respect  to  their  property  rights  in  their 
stock,  and  toward  those  who,  it  is  expected, 
will  buy  such  stock.  Dickerman  v.  North- 
ern Trust  Co.  176  J.  S.  181,  44  L.  ed.  423, 
20  Sup.  Ct.  Rep.  311;  Walker  v.  Pike  County  ' 
Land  Co.  71  C.  C.  A.  593,  139  Fed.  609;  j 
Hay  ward  v.  Leeson,  176  Mass.  310,  49  L.R.A. 


725,  57  N.  E.  656;  Goodwin  v.  Wilbur,  104 
111.  App.  45;  New  York  &  N.  H.  R.  Co.  v. 
Ketohum,  27  Conn.  170;  Colton  Improv.  Co. 
V.  Richter,  26  Misc.  26,  55  N.  Y.  Supp.  486; 
Frod  Macey  Co.  v.  Macey,  143  Mich.  139,  5 
L.R.A.(N.S.)  1036,  106  N.  W.  722;  Hink- 
ley  V.  Sac  Oil  &  Pipe  Line  Co.  132  Iowa, 
396,  119  Am.  St.  Rep.  564,  107  N.  W.  629. 
Applying  this  latter  rule,  the  supreme 
court  of  ^Massachusetts  uses  this  language  in 
Hayward  v.  Leeson,  176  Mass.  at  page  320, 
49  L.RJ^..  725,  57  N.  E.  661:  "The  persons 
to  whom  the  promoters  owe  the  duty  which 
they  owe  by  reason  of  their  fiduciary  rela- 
tion are  the  persons  who  put  their  money 
into  the  enterprise  at  the  invitation  of  tlie 
promoters;  that  is  to  say,  the  future  stock- 
holders.   It  is   to   the  future   stockholders 


of  an  air  compressor  by  the  promoters  be- 
fore incorporation,  make  use  of  such  ma- 
chine, the  corporation  is  liable  for  the  pur- 
chase price,  although  there  has  been  no  for- 
mal adoption  of  the  contract.  Fossell  v. 
Smith,  39  Colo.  127,  88  Pac.  1064. 

Likewise,  a  corporation  which  receives 
and  uses  machines  ordered  by  its  promoters 
before  its  incorporation  is  bound  by  its  rati- 
fication of  their  contract.  Lancaster  Gin  & 
Compress  Co.  v.  Murray  Ginning  System  Co. 
19  Tex.  Civ.  App.  110,  47  S.  W.  387. 

And  an  electric  light  company  which  re- 
ceives and  uses  poles  purchased  before  its 
incorporation  by  one  of  its  promoters  for 
the  corporation  is  liable  ftfr  the  purchase 
price.  Davis  v.  Valley  Electric  Light  Co. 
61  N.  Y.  Supp.  580. 

A  corporation  which  receives  the  benefits 
of  services  rendered  in  searching  for  certain 
kinds  of  land,  by  purchasing  the  land  sought 
out,  is  bound  by  the  contract  of  its  promot- 
ers, in  pursuance  of  which  the  services  were 
performed.  Chilcott  v.  Washington  State 
Colonization  Co.  45  Wash.  148,  88  Pac.  113. 

And  a  contract  executed  on  behalf  of  a 
corporation  by  a  promoter  is  binding  on  the 
corporation,,  even  if  executed  before  incor- 
poration, where  the  corporation  receives  the 
benefit  of  the  contract  by  accepting  land 
thereunder.  Wall  v.  Niagara  Min.  &  Smelt- 
ing Co.  20  Utah,  474,  59  Pac.  399. 

Where  a  water  company  supplies  a  town 
with  water  under  a  contract  obtained  by 
its  promoters  before  its  creation,  such  ac- 
ceptance of  benefits  will  bind  the  company 
to  observe  all  the  terms  of  the  contract. 
Kobbins  v.  Bangor  R,  &  Electric  Co.  100  Me. 
496,  1  L.R.A.(N.S.)  963,  62  Atl.  130. 

Where  a  railway  franchise  is  assigned  to 
a  promoter,  in  contemplation  of  its  ultimate 
transfer  to  a  proposed  corporation,  and  that 
body,  after  incorporation,  accepts  the  bene- 
fits of  the  franchise  with  full  knowledge  of 
the  terms  of  the  contract  of  assignment,  it 
is  bound  therebv.  Mulverhill  v.  Vicksburg 
R.  Power  &  Mfg.  Co.  88  Miss.  689,  40  So. 
647. 

A  corporation  is  bound  to  fulfil  the  prom- 
ises made  by  its  promoters  in  obtaining 
60  L.R.A.(N.S.) 


stock  subscriptions  before  incorporation, 
after  it  has  received  the  benefits  of  such 
subscriptions  with  knowledge  of  the  terms 
under  which  they  were  made.  State  ex  rel. 
Hadley  v.  People's  United  States  Bank,  197 
Mo.  574,  94  S.  W.  953. 

Thus,  where  a  corporation,  with  knowl- 
edge of  a  condition,  in  subscriptions  for 
stock,  to  locate  its  plant  in  a  certain  town, 
receives  payments  of  such  subscriptions,  it 
will  be  bound  by  the  terms  thereof.  Bobzin 
V.  Gould  Balance  Valve  Co.  140  Iowa,  744, 
118  N.  W.  40. 

So,  when  the  corporation  accepts  the  bene- 
fits of  the  subscription  contracts  of  its  pro- 
moters, it  adopts  those  contracts  as  its  own, 
with  all  their  burdens  and  infirmities.  Van 
Noy  V.  Central  Union  F.  Ins.  Co.  168  Mo. 
App.  287,  153  S.  W.  1090. 

And  where  a  promoter  promises  the  holder 
of  a  claim  against  assets  assigned  to  a  pro- 
posed corporation  that,  if  he  will  assign  his 
claim  to  the  corporation,  it  will,  upon  or- 
ganization, pay  him  the  amount  thereof, 
the  corporation  will,  by  accepting  the  bene- 
fits of  the  agreement  with  knowledge  there- 
of, bind  itself  thereto.  Pitts  v.  D.  M. 
Steele  Mercantile  Co.  75  Mo.  App.  221. 

A  corporation  is  bound  to  fulfil  the  con- 
tract of  its  promoters  to  pay  for  services 
rendered  in  securing  a  loan  for  its  benefit, 
where  it  accepts  and  enjoys  the  benefit 
thereof  by  receiving  and  making  use  of  the 
loan.  Maryland  Apartment  House  Co.  v. 
Glenn,  108  Md.  377,  70  Atl.  216. 

Where  a  corporation  organized  to  build 
a  dam  accepts  the  benefits  of  a  contract 
made  before  incorporation,  whereby  its  pro- 
moters obtained  the  right  to  build  the  dam 
on  another's  land,  it  is  bound  to  fulfil  the 
agreement  of  the  promoters  giving  such 
landowner  control  of  the  headgates  of  the 
dam.  Alexander  v.  Winters,  24  Nev.  143,  50 
Pac.  798. 

A  corpora tion^which  uses  a  building,  re- 
paired in  pursuance  of  a  contract  with  the 
employee  of  its  promoters,  is  made  liable  for 
the  repairs  by  its  acceptance  of  the  benefits 
of  the  contract.  Kaeppler  v.  Redfield  Cream* 
ery  Co.  12  S.  D.  483,  81  N.  W.  907. 
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til  at  the  promoters  must  make  the  disclosure 
of  the  remuneration  which  is,  or  is  to  be, 
paid  to  them,  and  it  is  the  consent  of  the 
future  stockholders  that  must  be  obtained 
to  make  that  pa,vment  valid;  and  if  the 
promoters  undertake  to  make  to  themselves 
remuneration  for  their  services  as  promot- 
ers, without  making  a  full  disclosure  of  the 
fact  to  the  future  stockholders,  their  princi- 
pals, and  getting  their  consent,  they  are 
guilty  of  a  fraud.  Promoters  can  make 
the  necessary  disclosure  of  the  remuneration 
thoy  stipulate  for  by  including  in  the  pros- 
pectus a  full  statement  thereof;  if  such  a 
statement  is  not  made  therein,  they  cannot 
honestly  take  any  remuneration  for  promot- 
<T8'  services,  unless  it  is  voted  by  the  stock- 
holders after  all  the  stock  has  been  taken 
by  the  public." 

In  the  case  of  New  York  &  N.  H.  R.  Co.  v. 
Ketchum,  27  Conn,  at  page  179,  the  court 
said:  "We  are  aware  that  it  is  no  un- 
common practice  for  corporations  to  assume 
and  pay  these  preliminary  .  .  .  charg- 
es, after  the  company  has  become  organ- 
ized, but  we  do  not  see  how  the  company,  if 
it  should  object,  could  be  compelled  to  pay 
them,  and  in  some  cases  it  would  be  most  in- 
equitable to  require  it.  Can  a  few  persons 
combine  for  their  own  interest  to  get  up  a 
railroad,  agree  with  one  of  their  number  to 
give  him  a  large  commission  or  bonus  for 
every  stockholder  he  can  allure  into  the 
company,  and  privately  make  this  commis- 
sion or  bonus  a  charge  on  the  corporation 
wiien  formed?  This  would  be  a  breach  of 
faith  towards  honest  and  unsuspecting  stock- 
holders who  pay  the  charter  price  for  their 
stock  and  expect  to  take  it  clear  of  all  en- 
cumbrance. ...  It  is  soon  enough  for 
corporate  bodies  to  enter  into  contracts  en- 
cumbering  their    property    when    they    are 


duly  organized  according  to  their  charters, 
and  have  their  chosen  and  impartial  diree* 
tors  to  conduct  their  business." 

In  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Sage, 
65  111.  328-332,  16  Am.  Rep.  387.  the  court 
held  that  it  was  "unjust  to  stockholders, 
who»  subscribe  and  pay  for  stock  in  a  com- 
pany, that  their  property  should  be  subject 
to  the  encumbrance  of  such  claims,  and 
which  they  had  no  voice  in  creating."  See 
also  Tuttle  v.  Tuttle,  101  Me.  287-292,  64 
Atl.  496,  8  Ann.  Gas.  260,  and  cases  cited: 
March  and  v.  Loan  &  Pledge  Asso.  26  La. 
Ann.  389;  I  Thomp.  Corp.  2d  ed.  §  88;  10 
Cyc.  264,  note  77. 

We  are  aware  that  cases  may  be  found 
which  seem  to  sustain  appellee's  position, 
but.  as  is  suggested  in  10  Cyc.  at  page  265, 
"it  is  difficult  to  understand  how  the  corpo- 
ration could  be  estopped  by  accepting  bene- 
fits which  it  had  no  power  to  reject,  without 
uncreating  itself."  We  believe  that  the 
better  reason  and  the  weight  of  authority 
support  the  holding  that,  in  the  absence  of 
statutory  or  charter  provisions,  a  corpora- 
tion will  be  held  liable  for  services  rendered 
by  its  promoters  before  incorporating  only 
when,  by  express  action  taken  after  it  has 
become  a  legal  entity,  it  recognizes  or  af- 
firms such  claim.  The  evidence  before  us 
does  not  indicate  such  an  affirmance.  In 
Tift  V.  Quaker  City  Nat.  Bank,  141  Pa.  550, 
21  Atl.  660,  as*  in  this  case,  it  was  shown 
that  the  plaintifTs  claim  was  brought  to  the 
attention  of  the  board  of  directors  after  the 
defendant's  incorporation,  but  that  no  ac- 
tion was  taken  thereon.  The  court  held 
that  "mere  silence  of  the  board  of  directors, 
or  failure  to  object  when  the  claim  wss 
mentioned,  is  not  such  an  act  of  ratification 
as  will  bind  the  bank." 

Judgment  reversed. 


And  a  corporation  which  occupies  prem- 
ises with  knowledge  of  a  lease  thereof,  ex- 
ecuted to  its  promoter  before  its  creation, 
U  liable  upon  such  lease.  Chase  v.  Rediield 
Creamery  Co.  12  S.  D.  529,  81  N.  W.  951. 

Where  prpperties  of  an  insolvent  railway 
are  purchased  by  promoters  of  a  proposed 
corporation  with  judgments  contracted  for 
by  said  promoters,  and  the  new  corporation, 
after  incorporation  with  the  promoters  as 
chief  officers  and  stockholders,  receives  the 
properties  so  purchased,  it  must  be  consid- 
ered as  having  ratified  the  promoters'  con- 
tract for  the  purchase  of  the  judgments. 
Pearsall  v.  Tennessee  C.  R.  Co,  2  Tenn.  Ch. 
App.  682. 

A  corporation  authorized  to  incur  and 
pay  liabilities  for  property  acquired  before 
incorporation  is  obligated  \o  pay  the  pur- 
f'liase  price  of  property  acquired  by  its  pro- 
moters before  incorporation,  and  transferred 
to  and  accept  by  it.  Hawkeye  Gc  i 
Dredging  Co.  v.  State  Bank,  157  Fed.  253, 
50  L.R.A.(N.S.) 


reversed  on  another  point  in   100  C  C.  A. 
626.  177  Fed.  164.  .  " 

And  where  promoters,  in  consideration  of 
a  promise  to  transfer  a  mining  claim  to  a 
proposed  corporation,  agree  that  the  remain- 
ing stock  of  the  corporation  shall  be  non- 
assessable until  they  have  paid  assessment;* 
to  a  certain  amount  upon  their  own  stock, 
the  corporation,  after  receiving  the  benefit 
of  the  transfer  of  the  land  with  full  knowl- 
edge, and  after  ratifying  the  contract,  may 
be  compelled  to  carry  it  out  by  a  third  per- 
son who  purchases  in  reliance  upon  repre- 
sentations of  the  existence  of  such  an  agree- 
ment. Mantle  v.  Jack  Waite  Min.  Co.  24 
Idaho.  613,  135  Pac.  854,  136  Pac.  1130. 

And  it  is  held  in  City  Bldg.  Asm.  v. 
Zahner,  6  Ohio  Dec.  Reprint,  1068,  that, 
where  promoters  engage  an  attorney  to 
draw  up  articles  of  incorporation,  the  eo^ 
poration,  by  its  acceptance  of  the  benefits 
of  his  work,  renders  itself  liable  therefor. 

However,  it  is  held  in  Jones  v.  Smith.  — 
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Tex.  Civ.  App.  — ,  87  S.  W.  210,  that  the  use 
by  a  corporation  of  a  charter  and  by-laws 
prepared  by  an  attorney  under  a  contract 
with  a  promoter  does  not  amount  to  a  rat- 
ification of  the  contract. 

See  also  Hchreyer  v.  Turner  Flouring  Co. 
29  Or.  1,  43  Pac.  719,  supra  II.  b,  3;  Bridge- 
port Electric  &  Ice  Co.  v.  Meader,  15  CCA. 
U94.  23  U.  S.  App.  705,  69  Fed.  225,  affirmed 
in  18  C.  C.  A.  451,  30  U.  S.  App.  580,  72  Fed. 
115,  supra,  II.  b,  3. 

a 

(h)  Elements, 

(1)   Xecessity  of  notice  of  existence  of 

contraci. 

Ratification  will  not  be  presumed  even 
when  a  corporation  has  received  benefits  un- 
der the  contract,  unless  actual  knowledge  of 
such  contract  is  made  to  appear.  Rideout 
V.  Xational  Homestead  Asso.  14  Cal.  App. 
349,  112  Pac.  192. 

And  it  is  said  in  Teeple  v.  Hawkeve  Gold 
Dredging  Co.  137  Iowa,  206,  114  N.  \V.  906, 
that,  ^'assuming  that  ratification  may  be 
implied  from  an  acceptance  and  retention 
of  the  proceeds  or  benefits  of  such  a  con- 
tract [of  promoter  before  incorporation], 
still,  two  things  in  addition  to  tiie  fact  that 
the  benefits  of  the  contract  came  into  the 
hands  of  the  company  are  essential  to  be 
proven, — tlie  ratification  must  be  by  the 
officer  or  governing  body  having  authority 
to  make  or  to  enter  into  such  a  contract, 
and  the  ratification  must  be  upon  full 
knowledge." 

Although  a  corporation  accepts  a  deed 
and  pays  the  consideration  named  therein, 
where  it  has  no  notice  of  an  agreement  by 
the  promoters  to*  pay  a  bonus  to  the  holder 
of  the  option  under  which  the  purchase  is 
made,  it  cannot  be  held*  liable  on  the  theory 
of  act-eptance  of  benefit.  Weathersby  v. 
Texas  &  0.  Lumber  Co.  —  Tex.  Civ.  App.  — , 
14G    S.  W.  243. 

And  it  is  held  in  Pitts  v.  D.  M.  Steele 
Mercantile  Co.  75  Mo.  App.  221,  that  in 
order  to  bind  a  corporation  by  way  of  rati- 
fication by  acceptance  of  benefits,  it  must 
be  shown  that  the  corporation  acted  with 
full  knowledge  of  all  material  facts  con- 
nected with  the  transaction;  especially  the 
existence  of  the  contract,  its  nature  and 
consideration. 

(S)   Necessity  of  contract  being  made 
on  behalf  of  corporation. 

Where  a  contract  by  promoters  is  not 
primarily  for  the  benefit  of  the  proposed 
corporation,  and  that  body  does  not  adopt 
or  promise  to  perform  it,  it  is  not  liable  on 
such  contract,  although  it  accepts  benefits 
thereunder.  Davis  &  R.  Bldg.  &  Mfg.  Co.  v. 
Hillsboro  Creamery  Co.  10  Ind.  App.  42,  37 
K.  E.  549. 

Thus,  it  is  held  in  Tryber  v.  Girard  Cream- 
ery &  Cold  Storage  Co.  67  Kan.  489,  73  Pac. 
83*  that,  although  a  corporation  accepts 
the  benefits  of  a  contract  executed  by  its 
promoters  for  the  construction  of  a  factory, 
in  the  absence  of  adoption  or  assumption  of 
50  L.R.A.(X.S.) 


the  contract,  it  will  not  be  bound  thereby, 
where,  in  making  the  contract,  the  pro- 
moters do  not  act  on  ))chalf  of  the  corpora- 
tion, or  upon  its  credit,  but  upon  their  own 
individual  responsibility,  and  without  con- 
templation of  corporate  liability. 

///.  Fraud. 

The  members  of  a  partnership  which  has 
bound  itself  by  contract  from  contesting 
the  validity  of  a  patent  cannot  escape  their 
obligation  by  incorporating.  Philadelphia 
Creamery  Supply  Co.  v.  Davis  &  R.  Bldg.  & 
Mfg.  Co.  77  Fed.  879. 

And  where  the  representative  of  the  own- 
ers of  a  mining  claim  authorizes  his  agent 
to  accept  the  deed  of  an  adjoining  claim 
under  a  contract  to  recouvey  as  soon  as  he 
receives  a  patent  for  the  whole  tract,  the 
owners  are  so  charged  with  knowledge  of 
the  agreement  to  reconvey  that  a  corpora- 
tion formed  by  them  to  take  over  the  land 
cannot  claim  to  be  an  innocent  purchaser. 
Carter  v.  Gray,  79  Ark.  273,  96  S.  W.  377. 

IV,  Ultima  vires  contracts. 

Where  the  statute  under  which  a  mutual 
benefit  corporation  is  created  prohibits  the 
employment  of  agents  *in  procuring  mem- 
bers, the  corporation  cannot  ratify  such  con- 
tracts of  employment  made  by  its  incorpo- 
rators before  its  creation.  First  Nat.  Bank 
V.  Church  Federation,  129  Iowa,  268,  105  K. 
^W.  678. 

However,  it  is  said  ohiter^  in  Bobzin  v. 
Gould  Balance  Valve  Co.  140  Iowa,  744,  118 
X.  W.  40,  that  *-it  is  well  settled  that  a 
corporation  may  ratify  even  an  ultra  vires 
act  so  as  to  bind  itself,  when  it  has  received 
and  retained  benefits  on  account  thereof." 

£.  L.  D. 


SOUTH  DAKOTA  SUPREME  COURT. 

ELIZABETH  CULLEX,  Appt., 

V. 

R.  W.  DICKENSON  et  al.,   Respts. 

(—  S.  D.  — ,  144  N.  W.  656.) 

Evidence  —  damages  —  false  imprison- 
ment —  obeying  orders. 

1.  Upon  the  question  of  exemplary  dam- 
ages in  an  action  against  police  officers  for 
excluding  an  acceptable  guest  from  a  dance, 

Xote,^^  Liability  of  police  officer  for 
xvrangful  act  as  affected  by  the  fact 
that  he  was  acting  under  orders  of 
superior. 

This  note  assumes  that  the  act  was  wrong- 
ful. Cases  where  the  act  was  done  under 
a  warrant  are  excluded.  For  liability  for 
assisting  in  unlawful  arrest  or  subsequent 
detention,  see  the  note  to  Cook  v.  Hastings, 
14  L.R.A.(N.S.)   1123. 

The  order  of  a  superior  is  no  defense  to 
a  police  ofliccr  for  a  wTongful  act.     Flinn 
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evidence  is  admissible  that  they  were  acting 
under  orders  of  a  superior  officer,  but  it  can- 
not be  considered  on  the  question  of  actual 
damages. 

Case  —  interference  with  freedom  —  ex- 
clusion from  dance. 

2.  Police  oflicers  who,  without  legislative 
authority,  exclude  from  a  public  dance  a 
girl  who  is  an  acceptable  guest  there,  are 
liable  to  her  in  damages,  although  they  as- 
sume to  act  for  her  good. 

(December  22,  1913.) 

APPEAI>  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Minnehaha  Co\m- 
tv  in  defendants'  favor  and  from  an  order 
denying  a  motion  for  new  trial  in  an  action 
brought  to  recover  damages  for  false  im- 
prisonment or  deprivation  of  personal  liber- 
ty.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joe  Kirby,  for  appellant: 

Matters  in  justification  are  not  admissible 
under  general  denial. 

Newell,  Malicious  Prosecution,  p.  416;  19 
Cyc.  360,  362. 

Defendant  Dickenson  is  equally  liable 
with  his  codefendants,  because  he  both  di- 
rected their  acts  and  ratified  their  doings. 


Jaggard,  Torts,  pp.  46,  421;  1  Cooley, 
Torts,  3d  ed.  213-216;  26  Cyc.  1518;  19  Cyc. 
327 ;  Fenelon  v.  Butts,  53  Wis.  344,  10  *X. 
W.  501 ;  Rucker  v.  Smoke,  37  S.  C.  377.  34 
Am.  St.  Rep.  758,  16  S.  E.  40;  Wachsmuth  v. 
Merchants'  Nat.  Bank,  96  Mich.  426,  21 
I  L.R.A.  278,  66  N.  W.  9. 

The  court  erred  in  refusing  the  instruc- 
tions requested  by  the  plaintiff. 

Newell,  Malicious  Prosecution,  p.  595; 
Sackett,  Instructions  to  Juries,  1908  ed.  § 
631;  Cooley,  Torts,  3d  ed.  p.  296;  Davie  t. 
Wisher,  72  111.  262 ;  Miller  y.  Ashcraft  98 
Ky.  314,  32  S.  W.  1085;  Harkins  v.  SUte. 
6  Tex.  App.  452. 

Messrs.  Mailer  &  Ck>nway,  for  respond- 
ents: 

In  actions  for  false  imprisonment,  where 
the  complaint  alleges  that  the  defendants 
acted  maliciously  and  without  justifiable 
cause  and  without  authoritv,  defendants  mar 
show  under  the  general  issue  their  official 
character,  and  all  the  facts  attending  the 
transaction. 

Richardson  y.  Huston,  10  S.  D.  484,  74  K. 
W.  234. 

The  question  of  whether  an  arrest  had 
been  made  or  not  was  properly  submitted  to 


v.  Graham,  3  Pittsb.  198  (wrongful  arrest)  ; 
Washer  v.  Her,  29  Ohio  C.  C.  319  (wrong- 
ful detention)  ;  Martin  v.  Golden,  180  Mass> 
549,  62  N.  E.  977  (the  same)  ;  Bath  v.  Met- 
calf,  145  Mass.  274,  1  Am.  St.  Rep.  466,  14 
N.  E.  133;  Danovan  v.  Jones,  36  N.  H.  246 
(police  officers  wrongfully  making  an  arrest 
by  order  of  the  mayor ) . 

This  is  shown  in  the  joint  actions  against 
the  superior  and  inferior  officers  for  the 
wrong. 

Thus  the  mayor,  the  chief  of  police  order- 
ing the  keeper'  of  the  city  prison  to  carry 
out  the  order  of  the  mayor,  and  such  keeper, 
are  all  liable  to  the  prisoner  unlawfully  de- 
tained.   Washer  y.  Her,  29  Ohio  C.  C.  319. 

So,  in  Young  y.  Gormley,  120  Iowa,  372, 
94  N.  W.  522,  a  mayor  and  a  marshal  were 
both  held  liable  for  illegal  arrest. 

So,  joint  liability  for  unlawful  detention, 
agaiuHt  the  chief  of  police  and  his  subordi- 
nate who  made  the  arrest,  was  sustained  in 
Martin  y.  Golden,  180  Mass.  549,  62  N. 
E.  077,  for  the  period  after  the  chief  ac- 
quiesced in  the  detention,  which  continued 
with  the  knowledge  and  consent  of  both  of 
the  defendants. 

So.  it  was  the  result  of  Bath  v.  Metcalf, 
145  Mass.  274,  1  Am.  St.  Rep.  455,  14  N. 
E.  133,  that  a  subordinate  police  officer 
carrying  out  a  wrongful  detention  under  the 
order  of  his  superior  was  equally  liable  with 
him. 

In  Look  T.  Dean,  108  Mass.  116,  11  Am. 
Rep.  323,  an  action  against  a  deputy  con- 
stable for  arresting  the  plaintiff,  whom  he 
claimod  to  be  insane,  the  court  said:  "The 
question  put  to  the  defendant  as  a  witness, 
by  his  counsel,  whether  he  was  acting  under 
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the  direction  of  any  superior  officer,  was 
properly  ruled  to  be  inadmissible,  because 
he  did  not  proceed  under  the  statutes,  but 
merely  held  the  plaintiff  for  a  while,  aod 
then  released  him.  A  superior  officer  could 
not  authorize  this  course." 

In  Johnson  v.  Collins,  28  Ky.  L.  Rep.  375, 
89  S.  W.  253,  in  affirming  a  judgment  for 
the  defendants  in  an  action  for  false  arreft 
and  imprisonment  a^fainst  the  police  officer'^ 
and  the  jailer,  where  a  policeman  by  the  or- 
der of  his  superior  had  arrested  the  plain- 
tiff on  a  charge  of  murder,  it  was  held  that 
the  trial  court  correctly  charged  the  jur)" 
that  if  the  arrest  and  imprisonment  were 
made  without  having  any  reasonable 
grounds  to  believe  that  the  plaintiff  had 
committed  a  felony,  the  defendants  would 
be  liable,  but  that  if  there  was  such  reaaoD- 
able  ground  they  would  not  be  liable. 

It  may  be  doubted  whether  the  decision  • 
in  Llnnen  v.  Banfield,  114  Mich.  93,  72  N. 
W.  1,  was  intended  to  hold  that  the  orders 
of  his  superior  would  justify  a  policeman. 
In  that  case  the  trial  court  had  directed  a 
verdict  for  the  defendants  in  an  action  for 
false  imprisonment  against  the  chief  of 
police  and  his  deputy,  where  the  chief  on 
orders  of  the  prosecuting  attorney  had  di- 
rected his  deputy  to  take  the  pjaintiff  to 
jail,  which  he  did.  On  appeal  it  was  held 
that  the  orders  of  the  prosecuting  attorn<7' 
(though  they  might  affect  the  damages) 
were  no  defense  to  the  chief,  and  that  the 
judgment  as  to  him  must  be  reversed,  bui 
the  judgment  in  favor  of  the  deputy  wa? 
affirmed,  without  a  word  of  comment  or  anv 
given  reason.  If  the  case  holds  that  th«| 
chief's  order  justified  the  deputy  it  wouM 
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the  jury,  and  whether  or  not  the  inviting  of 
the  plaintiff  to  go  to  the  auditorium  to  give 
her  age,  and  the  other  acts  complained  of, 
constitute  an  arrest,  was  for  the  jury  to 
determine. 

Gunderson  v.  Struebing,  125  Wis.  173, 
104  N.  VV.  149. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  damages  for  false  imprison- 
ment or  deprivation  of  personal  liberty. 
Answer  by  general  denial.  Verdict  for  all 
the  defendants.  Appeal  from  the  judgment, 
and  from  an  order  overruling  motion  for  a 
new  trial.  Appellant  assigns  error  in  var- 
ious rulings  upon  matters  of  evidence;  in 
directing  a  verdict  in  favor  of  defendant 
Dickenson;  in  refusing  certain  requests  for 
instructions;  in  the  general  charge  to  the 
jury:  and  in  refusing  appellant  a  new  trial. 

The  record  discloses  that  the  defendant 
IMckenson  was  one  of  the  commissioners, 
the  defendant  Johnston,  chief  of  police,  and 
the  defendant  Storey,  a  policeman,  of  the 
citv  of  Sioux  Falls.  Public  dances  were  be- 
ing  conducted  by  one  Ross,  in  a  hall  in  the 
city  of  Sioux  Falls,  which,  previous  to  the 


alleged  wrongful  acts  of  defendants,  plain- 
tiff had  attended  with  her  sister  and  other 
acquaintances.  Prior  to  the  time  of  the  al- 
leged wrongful  acts,  the  defendant  Dicken- 
son ordered  his  codefendants  to  station 
themselves  at  the  dance  hall,  and  to  permit 
no  persons  under  eighteen  years  of  age  to 
attend  the  dances.  At  the  time  of  the  al- 
leged wrongful  acts  of  his  codefendants. 
Dickenson  was  not  present,  and  had  no 
knowledge  thereof  until  the  next  day. 

At  the  trial,  plaintiff  testified — and  was 
fully  corroborated  by  other  witnesses — ^that 
about  the  9th  of  May,  1912,  she  went  to  the 
hall  to  attend  a  dance  in  company  with  one 
Rose  Beaner;  that  when  they  arrived  at  the 
hall,  defendants  Storey  and  Johnston  were 
at  the  door,  and  refused  to  allow  plaintiff  to 
enter  the  hall,  alleging  that  she  was  under 
eighteen  years  of  age;  that  plaintiff  told 
them  she  was  nineteen  years  of  age;  that 
certain  of  her  friends  there  present  also  told 
the  two  defendants  that  she  was  over 
eighteen  years  of  age;  that  defendants  re- 
fused to  accept  said  statements,  and  con- 
tinued to  refuse  her  admission;  that  she  in- 
sisted on  entering  the  hall,  whereupon  Chief 
of  Police  Johnston  told  Storey  to  take  her 


seem   to  be  without  supporting   authority. 
(It    may,   of  course,   be  the  fact  that  the 
plaintiff'  had  consented  to  the  judgment  in 
favor  of  the  deputy). 

In  Le?er  v.  Warren,  62  Ohio  St.  500,  51 
T..K.A.  393,  78  Am.  St.  Rep.  788,  67  N.  E. 
^0(>,  where  two  of  the  defendants  claimed 
that  being  subordinate  police  officers  they 
had  arrested  the  plaintiff  under  their  su- 
perior's orders,  and  were  not  responsibb 
for  his  subsequent  imprisonment  nor  for  the 
omission  of  others  to  obtain  the  necessary 
warrant  and  bring  him  to  trial,  the  court 
said:  "The  delivery  of  the  plaintiff,  after 
his  arrest,  into  the  custody  of  another  per- 
son to  be  by  him  taken  to  prison,  could  not, 
we  think,  absolve  tlie  arresting  officers  from 
the  duty  required  of  them  io  obtain  the 
writ  necessary  to  legalize  his  further  im 
prisonment.  If  it  could,  the  imprisonment 
might  with  impunity  be  prolonged  indefi- 
nitely by  the  change  of  custodians  and 
places  of  confinement  at  short  intervals. 
The  arrest  having  been  made  without  war- 
rant, it  was  necessary,  in  order  to  preserve 
the  legality  of  that  action,  that  the  proper 
steps  should  be  taken  to  prevent  the  further 
detention  of  the  prisoner  from  becoming  un- 
lawful: for,  as  w^e  have  seen,  unless  those 
steps  be  taken,  all  legal  protection  for  such 
arrest  ceases,  and  the  arresting  officers  be- 
come wrongdoers  from  the  beginning,  liable, 
as  such,  equally  with  those  by  whom  the 
unlawful  imprisonment  is  continued.  If 
the  arresting  officers  choose  to  rely  on 
some  other  person  to  perform  that  requirecl 
duty,  thev  take  upon  themselves  the  risk 
of  its  being  performed :  and,  unless  it  is 
done  in  proper  time,  their  liability  to  the 
person  imprisoned  is  in  no  wise  lessened  or 
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affected.  There  was  no  order  of  a  superior 
officer  in  this  case  that  did  or  could  prevent 
the  defendants  who  made  the  arrest  from 
complying  with  the  requirement  of  the  law 
in  the  respect  indicated,  nor  excuse  their 
omission  to  comply  therewith." 

It  seems  to  be  held  in  Moore  v.  Durgin, 
68  Me.  148,  that  an  unauthorized  arrest  by 
order  of  the  city  authorities  will  not  protect 
the  marshal,  but  the  case  is  insufficiently 
reported. 

It  is,  perhaps,  suggested  in  Odell  v. 
Schroeder,  58  111.  353,  where  a  constable  im- 
prisoned a  person  not  subject  to  imprison- 
ment on  the  verbal  order  of  a  justice  of  the 
peace  to  "take  care"  of  her,  that  the  justice 
and  constable  would  be  liable,  but  that  ques- 
tion was  not  in  the  case. 

Mitigation  of  damages. 

As  is  held  in  Cdllen  v.  Dickenson,  while 
it  is  not  competent  to  prove  as  justification 
that  the  officer  acted  under  the  orders  of 
his  superior,  such  a  fact  is  admissible  in 
mitigation  as  showing  that  he  acted  with- 
out malice.    Linnen  v.  Banfield,  supra. 

In  reversing  a  judgment  for  the  defend- 
ant, a  policeman,  in  an  action  for  assault 
and  wrongful  arrest,  it  was  held  that  as  all 
circumstances  which  tended  to  show  the 
good  faith  of  the  defendant  were  admissil)h> 
in  mitigation  of  damages,  it  was  thereforo 
competent  to  show  the  instruction  of  tht* 
defendant's  superior  officers  in  dealing  with 
persons  found  upon  the  streets  under  cir- 
cumstances in  which  the  plaintiff  was  found. 
Klein  v.  Pollard,  149  Mich.  200.  10  L.R.A. 
(N.S.)  1008,  119  Am.  St  Rep.  670,  112  X. 
W.  717.  B.  B.  B. 
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away;  that  Storey  took  her  to  police  head- 
quarters at  the  auditorium,  put  her  in  a 
room  and  left  her  there  for  twenty  minutes 
or  half  an  hour,  after  whicli  she  was  told 
she  could  go,  but  that  she  would  not  be  per- 
mitted tc  attend  the  dance.  The  complaint 
also  alleges,  and  the  evidence  shows,  that 
about  the  11th  and  again  on  the  14th  of 
May,  1912,  the  defendants  Johnston  and 
Storey,  pursuant  to  the  same  orders,  stood 
in  the  doorway  of  the  hall  in  the  evening 
when  public  dances  were  being  conducted 
therein,  at  which  the  plaintiff  was  an  ac- 
ceptable guest,  and  by  a  sho-v  of  physical  op- 
position and  by  forbidding  plaintiff  to  enter 
the  door,  excluded  her  from  said  dances  and 
from  participating  therein,  though  her 
friends  and  acquaintances  were  then  in  the 
hall.  The  complaint  also  alleges  that  de- 
fendants acted  wilfully  and  maliciously,  and 
without  right  or  authority,  and  deprived 
plaintiff  of  her  liberty  to  attend  said  dance. 
Though  we  do  not  think  it  material,  the  evi- 
dence conclusively  shows  that  plaintiff  was 
over  nineteen  years  of  age,  at  the  times  men- 
tioned. 

At  the  close  of  the  trial,  the  court  directed 
a  verdict  for  the  defendant  Dickenson,  for 
tile  reason  that  the  acts  of  Johnston  and 
Storey  in  making  the  alleged  arrest  were  not 
authorized  by  the  orders  given  them  by  Dick- 
enson, which  were  to  exclude  from  the  hall 
all  persons  under  eighteen  years  of  age,  and 
not  to  arrest  them.  Dickenson  admitted 
giving  orders  to  exclude  such  persons  from 
the  dance  hall,  and  his  own  testimony,  as 
does  that  of  his  codefendants,  tends  to  show 
a  ratification  of  the  acts  of  the  two  officers 
present  at  the  hall.  In  the  view  we  take  of 
this  case,  however,  we  do  not  deem  it  neces- 
sary to  consider  the  matter  of  ratification. 
Appellant  contends  that  the  direction  of  a 
verdict  for  defendant  Dickenson  was  the 
cause  of  the  verdict  in  favor  of  the  other  de- 
fendants. While  such  contention  mav  seem 
plausible,  we  are  unable  to  'say  from  the 
record  that  it  materially  influenced  or  de- 
termined the  action  of  the  jury  as  to  the 
other  defendants,  and  cannot  predicate  error 
thereon.  In  the  view  we  take  of  this  case,  it 
becomes  necessary  to  grant  appellant  a  re- 
trial, upon  which  proper  issues  may  be  sub- 
mitted to  the  jury  as  to  the  liability  of  all 
the  defendants. 

Appellant  assigns  error  in  receiving  evi- 
dence of  the  orders  given  by  Dickenson,  as 
tending  to  justify  the  acts  of  Johnston  and 
Storey.  The  court  committed  no  error  in 
this  respect.  It  is  true,  no  justification  was 
pleaded  in  the  answer.  The  only  issues 
were  as  to  trespass  by  unlawful  acts  of  the 
defendants,  and  the  damages  resulting  there- 
from. 

The  plaintiff,  however,  claimed  not  only 
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actual  damages,  but  allied  facts  whlcb 
would  entitle  her  to  exemplary  or  punitive 
damages.  The  general  denial  raised  an  is- 
sue as  to  wliether  these  acts  were  malicious. 
Under  this  issue  it  was  competent  for  de 
fendants  to  show  their  ollicial  position  auil 
all  facts  and  circumstances  attending  the 
transaction,  not  as  a  defense  by  way  of  justi- 
fi(<&.tion,  but  to  prevent  or  lessen  any  re- 
covery of  exemplary  damages.  Under  this 
issue  it  was  competent  for  the  defendants  to 
introduce  evidence  tending  to  show  that  ther 
acted  in  good  faith  and  without  malice,  even 
though  such  evidence  might  have  a  tendenc? 
to  induce  the  jury  to  believe  that  the  acts 
were  justified.  The  purpose  of  such  evidence, 
however,  should  have  been  clearly  pointed 
out  by  proper  instructions,  to  the  effect  that 
it  was  not  to  be  considered  as  justifying  the 
acts,  or  as  reducing  the  amount  of  actual 
damages,  but  was  competent,  and  should  be 
considered  only,  in  mitigation  of  exempltrr 
or  punitive  damages.  The  court  did  not  err 
in  receiving  this  evidence.  Richardson  t. 
Huston,  10  S.  D.  484,  74  N.  W.  234. 

This  brings  us  to  the  vital  question  in 
this  case.  In  this  state,  forms  of  action  are 
abolished  by  statute,  but  substantive  rights 
remain.  Every  wrongful  act  or  omission  re- 
sulting in  damages  recoverable  in  any  form 
of  action  at  common  law,  unless  changed  by 
statute,  still  constitutes  a  cause  of  action, 
and  damages  therefor  are  recoverable  in  a 
"civil  action." 

The  primary  right  involved  in  the  mat- 
ters alleged  in  the  complaint  is  the  liberty  of 
the  citizen — the  right  of  freedom  of  locomo- 
tion— the  right  to  come  and  go  or  stay,  when 
or  where  one  may  choose.  This  is  a  right 
capable  of  being  violated  only  by  some  un- 
lawful act  or  conduct  of  another,  which  con- 
stitutes actual  restraint,  total  or  partial,  up- 
on the  exercise  of  one's  liberty.  Such  re- 
straint can  be  accomplished  only  by  some 
act  or  conduct  equivalent  to  assault,  actual 
or  constructive.  The  wrongful  assault  may 
be  such  as  to  amount  to  a  total  deprivation 
of  liberty,  which  was  known  at  common  law 
as  false  imprisonment,  or  it  may  consist  only 
of  a  wrongful  and  forcible  obstruction  of  the 
right  of  an  individual  to  go  in  a  particular 
direction,  for  which  at  common  law  an  ac- 
tion of  trespass  on  the  case,  or  assault  if  the 
person  was  so  touched  or  threatened  as  to 
amount  to  an  assault,  would  lie.  In  one  case 
the  restraint  is  complete,  in  the  othor  p«r- 
tial.  Under  our  Code  these  different  forms 
of  action  are  abolished,  but  the  grounJs 
of  action  remain,  and  may  be  stated  in  the 
form  of  action  known  as  a  "civil  action.' 
In  the  present  case,  it  becomes  wholly  im- 
material whether  the  acts  alleged  in  the  com- 
plaint and  proved  at  the  trial  amount  to 
I  what  was  known  at  common  law  as  *'faldf 
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imprisonment/'  or  only  to  an  unlawful  par- 
tial restraint  of  liberty,  for  which  an  action 
on  the  case  or  assault  would  lie.  If  the  acts 
were  unlawful,  they  entitled  the  plaintiff  to 
compensatory  damages,  and  to  punitive  dam- 
af^es  also  if  accompanied  by  malice,  actual 
or  constructive.  The  extent  and  character 
of  the  unlawful  restraint  would  affect  only 
the  amount  and  kind  of  damages  recoverable. 
A  discussion  of  the  common -law  action  for 
false  imprisonment  is  therefore  unnecessary, 
and  could  lead  only  to  confusion  c"  ideas, 
rather  than  to  a  clear  perception  of  the 
principle  involved.  The  right  violated  by 
this  species  of  tort  is  freedom  of  locomotion. 
Any  unlawful  conduct  or  act  imposing  act- 
ual restraint  completes  the  tort  for  which  an 
action  will  lie.  In  this  case,  no  justification 
was  pleaded,  and  we  are  not  called  upon  to 
consider  that  subject. 

It  is  conceded  that  the  plaintiff  had  done 
no  act  which  violated  any  law  of  this  state, 
nor  any  ordinance  of  the  city  of  Sioux  Falls, 
nor  which  would  justify  any  restraint  of  her 
liberty.  The  dance  itself  was  not  a  viola- 
tion of  any  law  or  ordinance.  The  plain- 
tiff was  an  invited  and  welcome  guest,  and 
otiier  persons  were  permitted  to  attend 
without  restraint.  Under  such  circumstances 
the  plaintiff's  age  was  wholly  immaterial  as 
affecting  her  right  to  enter  the  hall  or  at- 
tend the  dance.  Plainly  the  acts  of  the  de- 
fendants deprived  appellant  of  her  liberty  to 
go  where  she  .might  lawfully  choose,  and 
wa9  a  wrongful  trespass  against  her  legal 
rights.  It  was  a  total  deprivation  of  lib- 
erty with  reference  to  the  purpose  for  which 
she  lawfully  wished  to  employ  her  liberty, 
and  was  an  actual  restraint  of  the  person. 
It  is  not  even  suggested  that  any  statute  of 
this  state  or  any  ordinance  of  the  city  of 
Sioux  Falls  exists  which  would  justify 
either  the  arrest  of  appellant  or  her  exclu- 
sion from  the  hall.  Such  unlawful  restramt 
of  her  liberty  clearly  entitled  plaintiff  to 
damages,  the  extent  of  which  must  be  de- 
termined by  a  jury,  under  proper  instruc- 
tions. 

Appellant  requested  instructions  embrac- 
ing this  theory  of  the  law,  which  were  re- 
fused by  the  trial  court,  and  error  is  as- 
signed. The  material  portions  of  tlie  in- 
structions refused  are  as  follows:  That  the 
defendants  did  **deprive  her  of  her  liberty, 
in  that  they  did,  without  right  or  authority, 
prevent  her  from  attending  a  dance  and 
place  of  public  amusement,  in  the  city  of 
Sioux  Falls,  for  which  she  claims  she  has 
been  damaged  in  her  good  name  and  reputa- 
tion, as  well  as  mental  and  physical  suffer- 
ing, in  the  sum  of  $2,500.  ...  Under 
the  Constitution  and  laws  of  this  state, 
every  person  is  guaranteed,  among  other 
things,  his  free  right  and  liberty,  and  can  be 
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deprived  of  such  liberty  only  in  the  manner 
and  way  provided  by  law.  .  .  .  It  is 
'sufficient  to  show  that  the  defendants,  at 
any  time  or  place,  in  any  manner,  restrained 
the  plaintiff,  Miss  Cullen,  of  her  liberty,  or 
<  detained  her  in  any  manner  from  going 
where  she  wished,  or  prevented  her  from 
doing  what  she  wished,  provided  this  was 
done  without  legal  authority."  None -of  the 
instructions  given  by  the  trial  court  cover 
this  theory  of  the  action,  and  the  trial  court 
erred  in  its  refusal  to  submit  the  case  to  the 
Miry  upon  the  theory  of  plaintiff's  rights  as 
defined  by  the  instructions  refused. 

Other  instructions  were  requested,  and 
instructions  given,  relating  to  false  im- 
prisonment, which  are  assigned  as  error. 
We  consider  these  assignments  immaterial 
in  the  view  of  the  fundamental  principles 
which  are  decisive  of  this  appeal.  As  be- 
fore observed,  such  instructions  relate  to 
matters  which  were  material  in  determining 
the  extent  and  character  of  plaintiff's  dam- 
ages, but  -do  not  affect  her  substantive 
rights.  For  that  reason,  they  require  no 
further  consideration. 

The  judgment  and  order  of  the  trial  court 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 
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STATE  OF  KANSAS  EX  REL.  CHARLES 
D.  ISE,  County  Attorney,  Appt., 

v. 

HATTIE  M.  CLINE,  Admrx.,  etc.,  et  al. 
(91  Kan.  416,  137  Pac.  932.) 

Tax  —  inheritance  —  conatltntlonality. 

Chapter  248  of  the  Laws  of  1909,  com- 
monly called  the  ^'inheritance  tax  law,"  does 
not  violate  the  clause  in  the  Bill  of  Rights 
declaring  that  free  governments  are  insti- 
tuted for  the  equal  protection  and  benefit 
of  the  people,  nor  does  it  violate  the  con- 
stitutional provisions  respecting  uniformitv 
in  the  operation  of  general  laws  and  uni- 
formity and  equality  in  the  rate  of  assess- 
ment and  taxation.  The  act  is  therefore 
held  valid. 

(January  10,   1914.) 
Headnote  by  Benson,  J. 


Note,  -*  Conatitutianality   of   »ucces9ian 

taxes. 

This  note  is  merely  supplementary  to  the 
note   to   Rodman   v.   Com.   33   LJl.A.(N.S.) 

1592.  These  notes  do  not  purport  to  cover 
the  question  as  to  the  sufficiency  of  the 
I  title  of  such  acts,  but  are  in  the  main  con- 
I  fined  to  fundamental  constitutional  ques- 
'  tions. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Montgomery 
County  sustaining  demurrers  to  the  petition 
in  an  action  to  subject  certain  property  to 
taxation  under  the  inheritance  tax  law. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  S.  Dawson,  Attorney  Gen- 
eral, Charles  D.  Ise,  and  J.  W.  Holdren 
for  appellant. 

Messrs.  S.  J.  Osborn  and  Charles  D. 
1^'elch  for  appellees. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  upon  this  appeal  is 
whether  an  inheritance  tax  law  of  this 
state  is  valid.  The  statute  was  enacted  in 
the  year  1909,  being  chapter  248  of  the  Laws 
of  1909  (Gen.  Stat.  1909,  §§  9266-9291). 
Although  repealed  at  the  legislative  session 
of  1913  (Laws  1913,  chap.  330),  it  never- 
tholess  governs  the  controversy. 

The  constitutionality  of  the  law  is  chal- 


lenged on  two  grounds:  First,  that  it  vio- 
lates §  2  of  the  Bill  of  Rights,  dechiring  that 
free  governments  are  instituted  for  thr 
equal  protection  and  benefit  of  the  people: 
and,  second,  that  it  does  not  have  uniform 
operation  throughout  the  state,  as  required 
by  §  17  of  article  2  of  the  Constitution. 
Incidentally  §  1  of  article  11,  requiring  a 
uniform  rate  of  taxation,  will  also  be  con- 
sidered. 

The  statute  in  terms  provides  that  all 
property  not  covered  by  certain  specified  ex- 
emptions, which  passes  by  will,  intestate 
succession,  or  gift,  or  by  grant  or  deed  in 
contemplation  of  death  to  take  effect  in  pos- 
session after  death,  shall  be  subject  to  a 
tax.  The  rates  of  taxation  are  graduated 
according  to  a  classification  of  persons  who 
receive  the  property,  and  progressive  in 
rates  according  to  the  amount  received.  In 
these  respects  our  statute  follows  the  general 
scheme  of  the  statutes  in  other  states  upon 
this  subject,  and  follows  closely  the  Massa- 
chusetts law.    The  following  table  prepared 


See  note  to  Sherman  v.  State,  33  L.R.A. 
(N.S.)  606,  as  to  the  nature  of  an  inheri- 
tance tax. 

As  to  the  retrospective  operation  of  suc- 
cession taxps,  see  note  to  Com.  v.  Wellford, 
44  L.R.A.(N.S.)    419. 

As  to  the  validity  of  discrimination 
against  aliens  by  inheritance  tax  law  as 
affected  by  treaty  with  foreign  government, 
see  note  to  Re  Stixrud,  33  L.R.A.(N.S.)  632. 

See  note  to  Malin  v.  La  Moure  County, 
post,  997,  as  to  constitutionality  of  tax  or 
tecs  as  condition  of  probate. 

Rule  of  uniformity  and  equality. 

Supplementing  33  L.RJl.(N.S.)  592. 

A  succession  tax,  not  being  a  tax  on 
property,  is  not  affected  by  a  constitutional 
provision  that  all  taxes  shall  be  uniform 
upon  all  real  and  personal  property  accord- 
ing to  its  value  in  money.  Re  McKennan, 
25  S.  D.  369,  33  L.R.A.(N.S.)  606,  126  N.  W. 
611. 

— discrimination    between    relatives. 

Supplementing   33   L.R.A.(N.S.)    593. 

Tn  Opinion  of  Justices,  76  N.  H.  597,  79 
Atl.  400.  the  justice  of  the  supreme  court  of 
New  Hampshire  in  an  advisory  opinion  to 
the  legislature  which  was  in  no  sense  an  ad- 
judication of  the  question  could  see  no  ob- 
jection to  an  assessment  of  inheritance  taxes 
at  different  rates  upon  classes  standing  in 
different  relations  to  the  original  owner  of 
the  property,  or  between  which  there  is  a 
reasonable  ground  for  distinction,  specifying 
that  the  tax  may  be  assessed  at  a  different 
rate  upon  property  passing  to  direct  heirs 
than  to  collaterals,  and  that  a  distinction 
mav    be   made    between  relatives    more   or 

» 

less  remote  in  the  direct  line.  They  refused, 
however,  to  express  any  opinion  as  to  the 
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validity  of  an  exaction  from  those  in  the 
same  class  or  relation  to  the  testator  or  an- 
cestor, varying  in  accordance  with  the 
amount  of  the  property  passing. 

In  State  ex  rel.  Shaw  v.  Bridgers,  161 
N.  C.  246,  76  S.  E.  827,  it  was  said  that  an 
inheritance  tax  law  imposing  a  tax  on 
ests^tes  exceeding  a  certain  amount,  and  fix- 
ing a  higher  rate  where  kinship  was  more 
remote,  and  increasing  the  same  in  propor- 
tion to  the  size  of  the  legacy,  was  consti- 
tutional when  viewed  as  an  excise  or  privi- 
lege tax  on  the  transmission  of  property, 
and  not  as  a  tax  on  the  property  itself. 

A  classification  of  inheritance  taxes  ar- 
cording  to  nearness  .of  relationship  of  the 
recipient  of  the  property  to  decedent,  and 
according  to  amount  received,  with  in- 
creased tax  as  relationship  becomes  remote, 
or  as  the  property  taken  increases  in 
amount,  does  not  vioI::te  a  constitutional 
provision  that  all  taxation  shall  be  equal 
and  uniform.    Re  McKennan,  supra. 

^-exemptions. 

Supplementing  33  L.R.A.(N.S.)   595. 

Construing  an  inheritance  tax  law  as  re- 
quiring the  deduction  of  exemption  from 
the  first  amount,  taxable  at  the  !ow«^t 
rate,  rather  than  from  the  total  amount  of 
a  legacy,  does  not  discriminate  against  per- 
sons succeeding  to  larger  amounts,  for  such 
a  construction  creates  a  uniform  exemption. 
Re  Timken,  158  Cal.  51,  109  Pac.  60S. 

Where  an  inheritance  tax  statute  made 
no  provision  for  the  taxation  of  estates  ex- 
ceeding a  certain  amount,  it  was  held  that 
the  s^tute  did  not  wholly  exempt  such 
estates  so  as  to  conflict  with  a  constitution- 
al provision  forbidding  the  exemption  of 
propertv  from  taxation,  except  as  therein 
provided,    but    only   the    excess   over   that 
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by  the  state  tax  oommissioii  for  the  informa- 
tion of  local  officers  shows  the  practical 
operation  of  the  vtatute: 


Inheritance  tax  laws  have  long  been  in 
force  in  England,  and  in  the  countries  of 
continental  Europe,  and  for  a  considerable 


Iiidl<*tttlon   a# 

BATES  APPLICABLIL 

BelationsMp. 

On  amounts 

up  to  and 

including 

$25,000. 

Per  cent. 

On  amounts'on  amounts'On  amounts  On  amounts 

,  from  125.000  from  160.000  from  $100,000  in  excess  of 

to  $60,000.       to  $100,000.      to  $600,000.        $600,000. 

1    Per  cent. 

Per  cent 

Per  cent. 

Per  cent. 

fHusband,    wife,    lineal    an- 
^       cestor,     lineal     descendant, 
-       adopted    child,    Unefll    de- 
m<     scendant    of    any    adopted 
fi       child,  wife  or  widow  of  a 
<->       son.     or     husband     of     a 

,    daughter. 

1 

2 

8 

4 

6 

n  r 

« J  Brother,    sister,   nephew,   or 
2]    niece. 

8 

5 

7i 

10 

• 

12i 

PerRons  In  other  decrees  of 
collateral        cunsaiiRuinity, 
St  ra  users,     or    others    not 
Included  in  Class  A  and  B. 

5 

7i 

10 

121 

16 

NOTES. 

1.  As  to  Class  A.  the  law  does  not  become  operatlre  until  the  legacy  or  succession  exceeds 
$5,000.  when  the  lefratee.  devisee,  or  benoficlary  Is  the  husband,  wife,  father,  mother,  child,  or 
adopted  child  of  the  deceased. 

2.  As  to  Class  B.  the  law  does  not  become  operative  until  the  legacy  or  succession  exceeds 
$1,000. 

3.  As  to  all  persons  not  included  in  the  exceptions  stated  In  note  1  and  note  2  above, 
the  law  becomes  operative  as  to  all  legacies  and  successions,  no  matter  how  small. 


amount;  and,  being  a  tax,  not  on  the  prop- 
erty, but  on  the  privilege  of  inheritance, 
within  a  constitutional  provision  authuri/- 
ing  the  taxation  of  hawkers,  etc.,  and  privi- 
leges in  such  manner  as  might  be  deemed 
proper,  was  not  in  violation  of  the  same  pro- 
vision requiring  al4  property  to  be  taxed 
according  to  its  value,  equally  and  uniform- 
ly, nor  of  the  constitutional  right  of  equal- 
ity of  all  persons  before  the  law.  State  ▼. 
Handlin,  100  Ark.  176,  139  S.  W.  3112. 

The  imrposition  of  increased  rates  of  tax- 
ation upon  the  whole  amount  taken  when- 
ever a  portion  of  a  decedent's  estate  taken 
by  a  recipient  exceeds  certain  amounts,  and 
not  merely  upon  the  excess  above  the 
amount  fixed^  is  not  unconstitutional  as  be- 
ing unequal  taxation,  although  it  mav  re- 
sult in  giving  recipients  of  sums  only  slight- 
ly above  th#  division  line  a  less  net  estate 
than  would  be  received  by  those  whose 
shares  were  just  under  the  division  line. 
Re  McKennan,  supra. 

Due  procest  of  law. 

Supplementing  88  LJt.A.(N.S.)  696. 

An  inheritance  tax  law  requiring  notice 
by  registered  mail  to  all  persons  interested, 
of  time  and  place  of  appraisal  for  taxation, 
and  the  amount  of  the  tax  fixed,  and  requir- 
ing citation  to  persons  interested,  on  non- 
payment of  the  tax,  is  not  unconstitutional 
as  a  deprivation  of  due  process  of  law  for 
want  of  notice  to  distributees,  as  the  re* 
60  L.RJk.(NJB.)  63 


quirements  stated  provide  for  sufficient 
notice.  State  ex  rel.  Floyd  t.  District  Ct. 
41  Mont.  357,  109  Pac.  438. 

Property  is  not  taken  without  due  process 
of  law,  contrary  to  U.  S.  Const.  14th 
Amend.,  by  the  imposition  of  the  tax  au- 
thorized by  N.  Y.  Laws  1896,  chap.  908, 
when  property  is  transferred  by  deed  in- 
tended to  take  effect  upon  the  death  of  the 
grantor.  Keeney  v.  New  York,  222  U.  S. 
525,  56  L.  ed.  299,  38  L.RJk.(N.S.)  1139,  32 
Sup.  Ct.  Rep.  106,  affirming  194  N.  Y.  281, 
87  N.  E.  428. 

A  safe-deposit  company  is  not  arbitrarily 
charged,  without  due  process  of  law,  with  a 
duty  to  supervise  the  delivery  and  to  de- 
termine the  ownership  of  property  over 
which  it  has  no  control,  l^  the  provisions 
of  the  Illinois  inheritance  tax  law  of  July  1, 
1909,  under  which  the  contents  of  safe-de- 
posit boxes  cannot  be  removed  after  the 
death  of  the  renter,  whether  standing  solely 
in  his  name  or  in  the  joint  name  of  the 
decedent  and  others,  or  in  the  name  of  a 
partnership  of  which  he  was  a  member,  ex- 
cept after  ten  days'  notice  to  the  attorney 
general  and  state  treasurer,  and  even  then 
not  without  retaining  possession  of  enough 
of  the  assets  to  pay  the  tax,  where  in  ^aw 
and  b^  contract  the  safe-deposit  company 
stood  in  such  relation  to  the  property  as  to 
make  it  liable  for  allowing  unauthorized 
persons  to  take  possession.  National  Safe 
Deposit  Co.  T.  Steady  232  U.  S.  68,  68  L.  «(U 
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time  in  many  states  of  this  Union.  In  a 
note  in  41  Am.  St.  Rep.  p.  580,  it  is  said: 
"Taxes  upon  legacies  and  inheritances  have 
heen  approved  generally  by  writers  upon 
political  economy,  and  systems  of  taxation, 
and  no  tax  can  be  less  burdensome  and  in- 
terfere less  with  the  productive  and  indus- 
trial agencies  of  society."  The  learned 
annotator  cites  many  adjudicated  cases  sup- 
porting these  propositions.  It  is  not  neces- 
sary to  quote  from  the  multitude  of 
opinions,  for  they  speak  with  substantial 
uniformity  in  sustaining  such  taxation, 
which  began  in  this  country  in  Pennsyl- 
vania in  t^e  year  1826  and  has  been  grad- 
ually adopted  in  other  states,  until,  at  the 
National  Conference  on  Taxation  in  the 
year  191  Ij  it  was  shown  that  this  means 
of  revenue  had  been  provided  by  statute  in 
thirty -eight  states.  State  and  Local  Taxa- 
tion, Fifth  National  Conference  1911,  p.  307. 
While  our  statute,  like  many  others,  re- 
fers to  the  succession  or  transfer  as  prop- 
erty subject  to  the  tax,  there  is  practical 
uniformity  in  the  decisions  in  states  having 
statutes  containing  similar  phraseology  that 
this  is  not  a  property  tax,  but  a  tax  upon 


the  right  of  successirn, — ^upon  the  right  to 
receive,  and  not  upon  the  property  nor  upon 
the  right  of  disposal.  S^oley  v.  Rew,  23 
Wall.  331,  23  L.  ed.  99;  Knowlton  v.  Moore, 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  a.  Rep. 
747;  State  ex  rel.  Slabaugh  v.  Vinsonhaler, 
74  Neb.  675,  105  N.  W.  472;  Blakemore  k  B. 
Inheritance  Taxes,  p.  7.  A'lany  decisions  de- 
claring this  principle  are  cited  in  a  note  in 
33  L.R.A.(N.S.)  606,  610.  Even  in  juris- 
dictions where  it  is  held  that  the  right  to 
take  property  by  will  or  inheritance  is  a 
natural  right  which  legislatures  cannot  take 
away,  it  is  held  that  such  taxes  may  be  law- 
fully imposed  under  the  power  to  make  rea- 
sonable regulations  for  the  devolution  of 
property  upon  the  death  of  the  owner. 
Nunnemacher  v.  State,  129  Wis.  190,  9 
L.R.A.(N.S.)  121,  108  N.  W.  827,  9  Ann. 
Cas.  711 ;  Minot  v.  Winthrop,  162  Mass.  113, 
26  L.R.A.  259,  38  N.  E.  512.  It  was  said  ia 
Mager  ▼.  Grima,  8  How.  490,  12  L.  ed.  1168, 
1170:  "Now  the  law  in  question  is  nothing 
more  than  an  exercise  of  the  power  which 
every  state  and  sovereignty  possesses  of 
regulating  the  manner  and  term  upon  which 
property,  real   or  personal,   within  its  do- 


— ,  34  Sup.  Ct.  Rep.  209,  affirming  250  111. 
584,  95  N.  E.  973,  Ann.  Cas.  1912B,  430. 

And  prohibiting  a  safe-deposit  company 
from  permitting  the  removal  of  the  contents 
of  a  safe-deposit  box  after  the  death  of  the 
renter,  whether  standing  solely  in  his  name 
or  in  the  joint  name  of  the  deceased  and 
others,  or  in  the  name  of  a  partnership  of 
which  he  was  a  member,  without  retaining 
assets  sufficient  to  pay  the  state  inheritance 
tax,  as  is  done  by  the  Illinois  act  of  July  1, 
1909,  does  not  deprive  the  company  of  its 
property  without  due  process  of  law,  nor 
arbitrarily  burden  it  with  a  liability.    Ibid. 

The  interest  of  those  who  will  take  under 
a  will  or  deed  upon  failure  of  a  donee  of  a 
power  of  appointment  therein  to  exercise  It 
is  not  so  far  vested  that  the  imposition  of 
a  succession  tax  upon  the  passing  to  them 
of  the  estate,  in  case  of  such  failure,  can  be 
considered  as  taking  property  without  due 
process  of  law.  Minot  v.  Treasure  &  Re- 
ceiver General  (Minot  v.  Stevens)  207  Mass. 
588,  33  L.RA.(N.S.)  236,  93  N.  E.  973. 

Equal   protection  of  the  lawi. 

Supplementing  33  L.RA.(N.S.)  598. 

A  tax  measured  by  the  value  of  the  prop- 
erty when  property  is  transferred  by  deed 
intended  to  take  effect  upon  the  death  of 
the  grantor  is  one  in  the  nature  of  an  ex- 
cise tax  on  the  transfer,  and  is  not  void  as 
denying  the  equal  protection  of  the  laws 
guaranteed  by  U.  S.  Const.  14th  Amend., 
because  lacking  in  the  elements  of  uniform- 
ity and  equality  required  in  the  assessment 
of  property  taxes.  Kenney  v.  New  York, 
supra. 

Subjecting  to  an  inheritance  tax  a  transfer 
of  property  bv  deed  intended  to  take  effect 
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at  the  death  of  the  grantor,  without  taxing 
transfers  intended  to  take  effect  upon  the 
death  of  some  person  other  than  the  grantor, 
or  upon  the  happening  of  a  certain  or  con- 
tingent event,  does  not  involve  such  a  dis- 
crimination as  to  deny  the  equal  protection 
of  the  laws  guaranteed  by  the  14th  Amend- 
ment of  the  Federal  Constitution.    Ibid. 

A  statutory  provision  that  a  collateral  in- 
heritance shall  not  be  assessed  as  to  estates 
limited  over  after  a  preceding  estate,  nntil 
the  right  of  possession  accrues,  is  not  uncon- 
stitutional as  a  deprivation  of  equal  protec- 
tion of  the  law,  even  though  the  method  of 
assessment  changed  over  the  former  method. 
Atty.  Gen.  v.  Stone,  209  Masa.  186,  95  N.  £. 
395. 

Impairing  of  obligation  of  contract:   vested 

righta. 

Supplementing  33  L.RJ^.(N.S.)   698. 

The  enactment  of  a  state  statute  subject- 
ing to  an  inheritance  tax  the  rights  of  s 
surviving  wife  in  the  community  prqpertj 
does  not  violate  the  contract  clause  of  tbt 
Federal  Constitution,  even  if  such  rights 
as  they  existed  when  the  marriage  was  cele- 
brated, are  contractual,  so  that  thev  ma> 
not  be  essentially  changed  or  modiied  b^ 
subsequent  legislation  without  impairing 
the  obligation  of  contracts.  Moffitt  v.  Kelly 
218  U.  S.  400,  54  L.  ed.  1086,  30  LJU.(X.SJ 
1179,  31  Sup.  Ct.  Rep.  79,  affirming  153  Gal 
359,  20  L.RJ^.(N.S.)  207,  95  Pac.  653,  1025. 

The  obligations  of  the  contract  between  a 
safe-deposit  company  and  its  joint  or  firm 
box  renters  are  not  impaired  by  the  provi- 
sions of  the  Illinois  inheritance  tax  law  of 
July  1,  1909,  under  which  the  contents  of 
safe-deposit  boxes  cannot  be  removed  after 
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minion  may  be  transmitted  by  last  will  and 
testament,  or  by  inheritance,  and  of  pre- 
scribing who  shall  and  who  shall  not  be 
capable  of  taking  it."  p.  493.  The  principle 
that  the  state  may  absolutely  control  the 
descent  of  property  is  adopted  in  Kansas 
(Hannon  v.  Taylor,  57  Kan.  1,  45  Pac.  51), 
and  is  supported  by  the  great  weight  of  au- 
thority (note  in  9  L.R.A.(N.S.)   121). 

An  inheritance  tax  is  in  the  nature  of  an 
excise  upon  the  transfer  rather  than  a 
property  tax,  and  the  constitutional  rule  re- 
quiring uniformity  in  the  rate  of  assessment 
of  property  prevailing  in  this  and  other 
states  does  not  apply.  Burroughs,  Taxn.  § 
54;  Sedgw.  Stat.  &  Const.  Law,  pp.  504-507. 
It  is  analogous  to  a  license  or  occupation  tax. 
In  Newton  v.  Atchison,  31  Kan.  161,  47  Am. 
Rep.  486,  1  Pac.  288,  it  was  held  that  a  grad- 
uated occupation  tax  was  not  violative  of 
the  constitutional  rule  of  uniformity,  and 
this  view  prevails  generally.  It  was  said  in 
Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339.  36 
L.  ed.  1035,  1039,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct.  Rep.  250,  that  "this  court  has 
repeatedly  laid  down  the  doctrine  that  di- 
versity of  taxation,  both  with  respect  to  the 


amount  imposed  and  the  various  species  of 
property  selected  either  for  bearing  its  bur- 
dens or  for  being  exempt  from  them,  is  not 
inconsistent  with  a  perfect  uniformity  and 
equality  of  taxation  in  the  proper  sense  of 
those  terms."     p.  351. 

The  foregoing  language  was  quoted  and 
applied  to  an  inheritance  tax  law  of  Illinois 
in  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  594,  where  that  law  was  upheld  against 
an  attack  based  upon  a  supposed  conflict 
with  the  provisions  of  the  Federal  Constitu- 
tion, securing  to  citizens  the  equal  protec- 
tion of  the  law.  It  was  also  held  that  the 
classification  and  progressive  features  of 
the  Illinois  statute  did  not  transgress  any 
requirement  of  uniformity  in  taxation. 

Passing  to  the  specific  objection  that  the 
statut<>  is  in  violation  of  that  provision  of 
the  Bill  of  Rights  declaring  that  all  free 
governments  are  founded  for  the  equal  pro- 
tection and  benefit  of  the  people,  the  appel- 
lant relies  upon  State  ex  rel.  Schwartz  v. 
Ferris,  53  Ohio  St.  314,  30  L.R.A.  218,  41 
N.  E.  579,  wherein  an  Ohio  statute  providing 
for  inheritance  taxes  was  held  to  be  in  con- 


the  death  of  the  renter,  whether  standing 
solely  in  his  name  or  in  the  joint  name  of 
the  decedent  and  others,  or  in  the  name  of 
a  partnership  of  which  he  was  a  member, 
except  after  ten  days'  notice  to  the  attorney 
general  and  the  state  treasurer,  and  even 
then  not  without  retaining  possession  of 
enough  of  the  assets  to  pay  the  tax,  since 
the  company,  joint  renters,  or  firms,  each 
made  the  contract  in  the  light  of  the  power 
of  the  state  to  legislate  for  the  protection 
of  the  estate  of  anyone  of  the  joint  renters 
or  partners  that  might  die  during  the  term. 
National  Safe  Deposit  Co.  v.  Stead,  supra. 

Charter  power  to  do  safe-deposit  business 
is  not  impaired  by  the  provisions  of  the  Illi- 
nois inheritance  tax  law  of  July  1,  1909, 
under  which  the  cqntents  of  safe-de]>osit 
boxes  cannot  be  removed  after  the  death  of 
the  renter,  whether  standing  solely  in  his 
name  or  in  the  joint  name  of  the  decedent 
and  others,  or  in  the  name  of  a  partnership 
of  which  he  was  a  member,  except  after  ten 
days'  notice  to  the  attorney  general  and 
the  state  treasurer,  and  even  then  not 
without  retaining  possession  of  enough  of 
the  assets  to  pay  the  tax.    Ibid. 

A  collateral  inheritance  tax  statute  pro- 
viding that  such  tax  shall  not  be  assessed  as 
to  estates  limited  over  after  a  preceding 
estate,  until  the  right  of  possession  accrues, 
is  not  void  as  impairing  vested  rights,  as 
to  testamentary  dispositions  made  before 
its  enactment,  nor  because  it  changes  the 
time  for  assessing  and  paying  the  tax,  nor 
because  a  personal  liability  for  the  tax  is 
imposed.    Atty.  Gen.  ▼.  Stone,  supra. 

Miscellaneous  cases. 

A  constitutional  provision  that  no  tax 
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shall  be  levied  except  in  pursuance  of  a  law 
which  shall  distinctly  state  the  object  of  the 
same  to  which  the  tax  shall  be  applied  has 
no  application  to  an  inheritance  or  succes- 
sion tax.  Re  McKennan,  25  S.  D.  369,  33 
L.R.A.(N.S.)    606,  126  N.  W.  611. 

A  constitutional  exemption  from  taxation 
of  property  of  the  state  »^d  tliat  devised 
to  religious  or  charitable  purposes  does  not 
apply  to  an  inheritance  or  succession  tax 
upon  the  transmission  of  property  to  the 
state  or  a  rcli<Tiou8  body.     Ibid. 

A  constitutional  provision  avoiding  all 
laws  exempting  certain  classes  of  property 
from  taxation  has  no  application  to  an  ex- 
emption from  a  succession  tax  of  property 
transmitted  to  a  widow  and  certain  heirs, 
since  such  a  tax  is  not  one  on  property. 
Ibid. 

A  collateral-inheritance- tax  statute  di- 
recting the  county  collector  to  pay  the  ex- 
penses of  counsel  out  of  the  funds  which 
may  be  in  his  hands  on  account  of  that  tax 
was  held  in  State  ex  rel.  University  of  Mis- 
souri V.  Walker,  240  Mo.  708,  144  S.  W.  866, 
not  to  violate  a  constitutional  provision  that 
all  revenue  should  be  paid  into  the  treas- 
ury, and  that  the  legislature  should  have  no 
power  to  divert  it  or  permit  money  to  be 
drawn  therefrom  except  by  regular  appro- 
priations; for  the  custom  of  collecting  offi- 
cers to  deduct  their  fees  before  transmit- 
ting the  money  to  the  treasury,  existing 
before  the  enactment  of  the  Constitution, 
continued  down  to  the  present,  and  was  ob- 
viously not  intended  to  be  altered  by  this 
provision  of  the  Constitution. 

The  constitutionality  of  inheritance  taxes 
is  sustained  in  McGannon  v.  State,  33  Okla. 
145,  124  Pac.  1063,  but  all  that  is  said  seems 
to  be  mere  diot€k.  W.  W.  A* 
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trayention  of  a  similar  provision  in  the 
Constitution  of  that  state.  In  the  statute 
there  under  consideration  estates  not  ex- 
ceeding $20,000  in  value  were  exempted  from 
its  operation.  The  court,  in  harmony  with 
others  already  referred  to,  held  that  the  tax 
was  not  upon  property,  but  upon  the 
right  to  receive  property.  It  was  also  said 
that  the  power  of  taxation,  being  unlimited 
by  the  Constitution,  included  authority  to 
tax  rights,  privileges,  and  franchises,  which 
were  not  covered  by  the  clause  requiring  uni- 
formity in  taxation.  It  was  held,  however, 
that  the  exemption  clause  was  in  violation 
of  the  declaration  of  the  Bill  of  Rights  that 
government  is  instituted  for  the  equal  pro- 
tection and  benefit  of  the  people.  It  was 
said  that  the  privilege  of  receiving  the  first 
$20,000  of  an  estate,  not  exceeding  that  sum, 
is  protected  from  taxation,  while  the  right 
to  receive  the  first  $20,000  of  an  estate  ex- 
ceeding that  sum  was  taxed  $200,  and  that 
this  was  not  equal  protection. 

It  was  held  in  Black  v.  State,  113  Wis. 
205,  90  Am.  St.  Rep.  853,  89  N.  W.  522,  that 
the  exemption  of  estates  under  $10,000  in 
value,  provided  for  in  a  Wisconsin  statute, 
conflicted  with  the  constitutional  guaranty 
of  equal  protection  of  the  law.  It  was  not 
decided  whether  the  statute  also  violated 
the  rule  of  uniformity,  although  that  mat- 
ter was  commented  on,  and  the  court  said 
that  it  was  difficult  to  distinguish  without 
undue  refinement  between  a  tax  upon  a  suc- 
cession and  a  property  tax;  In  the  same 
opinion,  however,  it  was  stated  that,  if  the 
Wisconsin  law,  like  the  New  York  law,  had 
simply  levied  a  tax  of  5  per  cent  on  col- 
lateral inheritances  or  transfers  exceeding 
$500  in  amount,  there  would  be  no  difficulty 
in  sustaining  it.  Turning  to  the  New  York 
inheritance  tax  law  of  1885,  referred  to  in 
that  opinion,  as  it  is  cited  and  construed  in 
the  decisions  in  New  York,  it  is  found  that 
it  authorized  taxes  upon  devises  to  collateral 
relations  only  when  the  estate  devised  to 
them  exceeded  $500  in  value.  Re  Cager,  111 
N.  Y.  343,  18  N.  E.  866. 

The  New  York  statute  (chapter  483,  Laws 
of  New  York  1885)  contained  a  proviso  that 
an  estate  passing  by  will  or  inheritance 
"valued  at  a  less  sum  than  $500  shall  not  be 
subject  to  such  duty  or  tax."  This  $500 
limitation  was  held  to  apply  to  the  property 
passing  to  a  legatee,  and  not  to  the  whole 
estate.  Re  Howe,  112  N.  Y.  100,  2  L.R.A. 
825,  19  N.  E.  513.  These  decisions  were  re- 
viewed and  confirmed  in  Re  Hoffman,  143 
N.  Y.  327,  38  N.  E.  311,  where  a  revision  of 
the  act  of  1886  was  under  consideration. 
The  similarity  of  the  New  York  proviso  as 
construed  by  courts  of  that  state,  and  that 
of  our  own  statute,  providing  that  it  shall 
not  be  operative  unless  the  legacy  or  suo- 
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cession  exceeds  the  sum  specified  in  etch 
class,  will  be  readily  noticed.  Yet  the  New 
York  law  was  held  to  be  valid,  and,  as  ob- 
served by  Jvdge  Winslow  in  the  Black  Case, 
a  like  provision  would  have  been  held  valid 
in  Wisconsin. 

In  MassachusetU  a  statute  providing  for 
a  similar  exemption  to  that  in  Wisconsin, 
referred  to  in  tbe  Black  Case,  was  held  valid 
in  Minot  ▼.  Winthrop,  162  Mass.  113,  26 
L.R.A.  259,  38  N.  E.  512.  A  later  revision 
of  the  Massachusetts  statute  contains  pro- 
visions for  exemptions  substantially  like 
our  own,  only  the  amount  is  larger  where 
the  succession  is  to  the  husband,  wife,  or 
lineal  heirs.  Mass.  Rev.  Laws  Supp.  1902- 
08,  p.  241;  Acts  (Mass.)  1909,  pp.  647,  791; 
Ross,  Inheritance  Taxn.  517. 

Other  courts  have  held  in  harmony  with 
those  of  New  York,  that  no  constitutional 
guaranty  is  violated  by  provisos  exempting 
from  taxations  successions  or  legacies  below 
a  certain  amount  in  value.  It  is  held  in 
Vermont  that  a  succession  tax  is  not  a  tax 
upon  property  transmitted,  but  upon  its 
transmission,  and  is  not  obnoxious  to  the 
rule  of  uniformity  and  equality,  although 
estates  of  less  than  a  specified  value  are 
exempted  from  its  operation.  Re  Hickok,  78 
Vt.  259,  62  Atl.  724,  6  Ann.  Cas.  578.  In 
Montana  the  same  result  was  declared  con- 
cerning a  proviso  exempting  estates  below 
a  certain  amount  in  value.  It  was  held 
that  the  proviso  did  not  deny  to  anyone  the 
equal  protection  of  the  law,  nor  violate  tlte 
rule  of  uniformity.  Gelsthorpe  t.  Fumell. 
20  Mont.  299,  39  LJLA.  170,  61  Pac.  267. 
In  a  vigorous  opinion  giving  the  history  of 
inheritance  taxes  and  reviewing  the  various 
objections  to  their  validity,  the  supreme 
court  of  Tennessee  sustained  the  validity 
of  a  statute  exempting  eatatea  under  $250 
in  value  from  its  operationa.  State  v. 
Alston,  94  Tenn.  674, '28  LJt^  178,  SO  S. 
W.  750.  In  Iowa,  estates  above  $1,000  ia 
value  passing  by  will  or  inheritance  to  col- 
lateral heirs  or  strangers  are  subjected  to 
a  tax;  and  it  is  held  that  when  an  estate 
exceeds  that  sum,  there  is  no  exemptioa. 
Herriott  v.  Bacon,  110  Iowa,  342,  81  N.  W. 
701 ;  Gilbertson  t.  McAuIey,  117  Iowa,  522, 
91  N.  W.  788.  The  validity  of  the  Iowa 
statute  was  upheld  in  Ferry  t.  Oampbell,  110 
Iowa,  290,  50  L.R.A.  92,  81  K.  W.  604,  bat 
it  does  not  appear  that  the  exemption 
feature  was  discussed. 

In  the  great  case  of  Knowlton  t.  Moore. 
178  U.  S.  41,  44  L.  ed.  969,  20  Sap.  Ct.  Rep. 
747,  the  court,  in  an  opinion  by  Mr.  Justice 
White,  sustained  the  validity  of  an  act  of 
Congress  providing  for  a  vaccession  tax  upon 
legacies  or  distributive  shares  in  personal 
property  in  excess  of  $10,000  passing  bv 
death*    The  court  held  that  the  amount  spe- 
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eified  referred  to  each  share  received,  and 
not  to  the  whole  estate,  and  upheld  the  act 
against  all  arguments  assailing  its  validity 
based  upon  objections  to  classification  and 
progression  in  rate,  and  against  other  ob- 
jections similar  to  those  urged  here.  The 
decision  in  State  ex  rel.  Schwartz  v.  Ferris, 
53  Ohio  St.  314,  30  L.RJl.  218,  41  N.  E.  579, 
was  referred  to  in  that  opinion  as  maintain- 
ing a  contrary  doctrine,  but  was  not  ap- 
proved. Concluding  the  opinion  covering 
over  fifty  pages,  the  court  said:  "The  re- 
view which  we  have  made  exhibits  the  fact 
that  taxes  imposed  with  reference  to  the 
ability  of  the  person  upon  whom  the  burden 
is  placed  to  bear  the  same  have  been  levied 
from  the  foundation  of  the  government.  So, 
also,  some  authoritative  thinkers,  and  a 
number  of  economic  writers,  contend  that 
a  progressive  tax  is  more  just  and  equal 
than  a  proportional  one.  In  the  absence  of 
a  constitutional  limitation,  the  question 
whether  it  ia  or  is  not  is  legislative,  and  not 
judicial.  The  grave  consequences,  which 
:t  is  asserted  must  arise  in  the  future  if  the 
right  to  levy  a  progressive  tax  be  recog- 
nized, involves  in  its  ultimate  aspect  the 
mere  assertion  that  free  and  representative 
government  is  a  failure,  and  that  the  gross- 
est abuses  of  power  are  foreshadowed  unless 
tlie  courts  usurp  a  purely  l^islative  func- 
tion."    p.    109. 

In  the  earlier  case  in  the  same  court,  re- 
viewing a  judgment  of  the  supreme  court  of 
Illinois,  upholding  an  inheritance  tax  law  of 
that  state,  the  following  principles  were  de- 
clared :  "  ( 1 )  An  inheritance  tax  is  not  one 
on  property,  but  one  on  the  succession.  (2) 
The  right  to  take  property  by  devise  or  de- 
scent is  the  creature  of  the  law,  and  not  a 
natural  right, — a  privilege, — and  therefore 
the  authority  which  confers  it  may  impose 
conditions  upon  it.  From  these  principles 
it  is  deduced  that  the  states  may  tax  the 
privilege,  discriminate  between  relatives  and 
between  these  and  strangers,  and  grant  ex- 
emptions, and  are  not  precluded  from  this 
power  by  the  provisions  of  the  respective 
state  Constitutions  requiring  uniformity 
and  equality  of  taxation."  Magoun  v.  Illi- 
nois Trust  k  Sav.  Bank,  170  U.  S.  283,  288, 
42  L.  ed.  1037,  1040,  18  Sup.  Ct.  Rep.  594. 

Referring  again  more  directly  to  exemp- 
tions, it  appears  from  a  note  to  the  report  of 
Booth  V.  Com.  (Rodman  v.  Com.)  130  Ky. 
88,  113  S.  W.  61,  in  33  L.RJk.(N.S.)  696,  a 
case  quite  pertinent  upon  this  inquiry,  that 
exemptions,  although  differing  in  details, 
some  being  taken  from  the  whole  estate, 
others  from  the  specific  share  transferred, 
and  still  others  only  where  the  property  does 
not  exceed  a  certain  sum  in  value,  are 
generally  held  not  to  invalidate  the  law  in 
which  they  are  contained.  ' 
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In  Ross  on  Inheritance  Taxation,  §  133,  it 
is  affirmed  that  laws  exempting  transmis- 
sions of  property  where  the  value  does  not 
exceed  a  specified  amount  are  not  subject  to 
constitutional  objections. 

It  is  concluded  that  the  inheritance  tax 
law  does  not  violate  that  clause  in  the  Bill 
of  Rights  declaring  that  free  governments 
are  instituted  for  equal  protection  and  bene- 
I  fit,  and  is  not  in  conflict  with  the  constitu- 
tional provisions  respecting  uniformity  in 
the  operation  of  general  laws  and  uniform- 
ity and  equality  in  the  rates  of  assessment 
and  taxation.  No  other  constitutional  ob- 
jections to  the  statute  are  presented  in  the 
argument,  or  discussed.  The  statute  is 
therefore  held  valid. 

The  scope  of  §  2  of  the  Bill  of  Rights  was 
stated  in  Atchison  Street  R.  Co.  ▼.  Missouri 
P.  R.  Co.  31  Kan.  660,  3  Pac.  284,  and  §  1 
was  considered  in  the  recent  case  of  Schaake 
V.  DoUey,  85  Kan.  698,  600-603,  87  L.R.A. 
(N.S.)  877,  118  Pac.  80,  Ann.  Cas.  1913A, 
254.  These  decisions,  so  far  as  pertinent  to 
this  case,  are  in  harmony  with  the  conclu- 
sions reached. 

The  District  Court,  holding  the  statute  im- 
constitutional,  sustained  demurrers  to  the 
petition.  This  judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 
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A.  B.  MALIN  et  al.,  Admrs.,  etc.,  of  Qott- 
lieb  J.  Dobler,  Deceased,  Respts., 
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COUNTY  OF  LA  MOURE,  Appt. 

(—  N.  D.  — ,  146  N.  W.  682.) 

Executor  and  administrator  ^  progres- 
sive fee  for  administration  ^  validity. 

1.  Chapter  119  of  the  Laws  of  1909, 
which  is  entitled,  "An  Act  to  Amend  §  2589 
of  the  Revised  Codes  of  1905,  Relating  to 
the  Fees  of  County  Court,"  and  which  pro- 
vides for  an  initial  fee  of  $5  and  an  ad- 
ditional charge  of  $5  for  each  and  every 
$1,000,  or  fraction  thereof,  in  excess  of  the 
first  $1,000  on  the  value  of  the  estates,  to 

Headnotes  by  Bbuce,  J. 

Note.  ^  CanetituHonality  of  tax  or  feea 
as  condition  of  probate. 

Tills  note  in  not  concerned  with  the  gen- 
eral question  of  the  constitutionality  of 
succession  taxes  (see  on  that  question  notes 
to  Rodman  v.  Com.  33  L.RA.(N.S.)  592, 
and  State  ex  rel.  Ise  v.  Clinc,  ante,  991), 
but  relates  solely  to  the  question  of  the 
validity  of  a  tax  or  fee  payable  as  a  con- 
dition precedent  to  probate,  which  seems 
to  have  been  but  selaom  Jbefore  the  courts 
for  adjudication.    In  no  case  does  it  appear 
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be  paid  by  the  petitioner  for  letters  testa- 
mentary, of  administration,  or  of  guardian- 
ship, is  unconstitutional,  in  so  far  as  the 
additional  charge  or  fee  of  $5  for  each  and 
every  $1,000,  or  fraction  thereof,  in  excess 
of  the  first  $1,000  is  concerned,  and  violates 
§11,  ftrt.  1,  of  the  Constitution  of  North 
Dakota,  which  provides  that  "all  laws  of 
a  general  nature  shall  have  a  uniform 
operation,"  §  22,  art.  1,  which  provides 
that  "all  courts  shall  be  open,  and  every 
man  for  any  injury  done  to  him  in  his 
lands,  goods,  person  or  reputation  shall 
have  remedy  by  due  process  of  law,  and 
right  and  justice  administered  without  sale, 
denial,  or  delay,"  §  61,  art.  2,  which  pro- 
vides that  "no  bill  shall  embrace  more  than 
one  subject,  which  shall  be  expressed  in  its 
title,"  etc.,  §  175,  axt.  11,  which  provides 
that  "no  tax  shall  be  levied  except  in  pur- 
suance of  law,  and  every  law  imposing  a 
tax  shall  state  distinctly  the  object  of  the 


same,  to  which  only  It  shall  be  applied," 
and  §  176,  art.  11,  which  provides  that 
"laws  shall  be  passed  taxing  by  uniform 
rule  all  property  according  to  its  true  value 
in  money."  The  same  is  true  of  §  2589, 
Rev.  Codes  1005,  being  chapter  87  of  the 
Laws  of  1905,  and  of  chapter  127  of  the 
Laws  of  1013,  and  in  so  far  as  the  fee  or 
charge  of  $5  for  each  and  every  $1,000,  or 
fraction  thereof,  in  excess  of  the  first  $1,000 
is  concerned.  Chapter  66  of  the  Laws  of 
1903  and  §  2071  of  the  Revised  Codes  of 
1890,  being  chapter  50  of  the  Laws  of  1890, 
however,  are  invalid  even  as  to  the  initial 
fee  of  $5,  as  such  is  not  imposed  upon  all 
estates,  equally,  but  according  to  the  value 
thereof.  They  are  necessarily  equally  in- 
valid as  to  the  added  fee  of  $5  for  every 
$1,000  additional  value. 

Tax  —  inheritance  —  probate  fee. 

2.  The   fees   or   charges   provided  for  in 
chapter  110  of  the  Laws  of  1909  are  not 


that  the  right  of  the  legislature  to  require, 
as  a  condition  to  probate,  the  payment  of 
a  flat  tax  or  fee  based  upon  the  services 
rendered,  has  been  seriously  questioned. 
Indeed,  in  view  of  the  position  of  the  court 
in  Malin  v.  La  Moube  County,  and  one  or 
two  other  cases,  such  a  tax  or  fee  would 
seem  to  be  unobjectionable,  if  just  and  rea- 
sonable. 

On  the  other  hand,  however,  the  authori- 
ties practically  unite  in  declaring  the  un- 
constitutionality, of  a  graduated  tax  or  fee 
based  upon  the  value  of  the  estate,  and 
having  no  relation  to  the  services  rendered 
or  compensation  received  therefor  by  the 
officer,  as  a  condition  precedent  to  pro- 
ceedings in  probate.  Such  a  charge  is  re- 
garded everywhere,  it  seems,  not  as  an 
inheritance  or  succession  tax,  but  simply  a 
property  tax   in  disguise. 

Thus,  in  State  ex  rel.  Davidson  v.  Gor- 
man, 40  Minn.  232,  2  L.RJ^.  701,  41  N.  W. 
948,  which  appears  to  be  the  leading  case 
on  this  subject,  and  finds  approval  in 
Malin  v.  La  Moube  County,  a  statute  re- 
quiring as  a  condition  precedent  to  probate 
proceedings,  the  payment  to  the  county 
treasurer  of  specified  sums  to  reimburse 
the  county  for  the  probate  judge's  salary — 
such  sums  being  arbitrarily  prescribed  with 
reference  to  the  value  of  the  estate  in  ques- 
tion, and  without  regard  to  the  expense 
occasioned  or  services  performed, — was  de- 
clared to  provide  not  for  an  inheritance  tax, 
but  for  "taxes  in  the  general  and  in  the 
precise  sense  of  that  word,"  and  was  held 
unconstitutioiia/1,  as  being  contrary  to  those 
clauses  requiring  equality  of  taxation  and 
the  dispensation  of  justice  "freely  and  with- 
out purchase;  completely  and  without  de- 
nial." 

And  in  Fatjo  ▼.  Pfister,  117  Cal.  83,  48 
Fac.  1012,  a  statute  requiring  a  certain  fee 
to  be  paid  upon  the  filing  of  a  petition  for 
letters  testamentary  or  of  administration 
or  guardianship,  and  requiring  an  additional 
sum  for  each  additional  $1,000  of  appraised 
valuation  in  excess  of  $3,000,  was  held  to 
60  L.R.A.(N.S.) 


violate  that  provision  of  the  Constitution 
requiring  all  property  in  the  state  to  be 
taxed  in  proportion  to  its  value,  since  it 
imposed  an  extraordinary  tax  upon  the 
property  to  which  it  applied,  in  addition  to 
the  equal  and  uniform  tax  to  which  alone 
all  property  in  the  state  was  liable;  the 
court  declaring  that  it  was  not  at  all  anal- 
ogous to  an  inheritance  tax  as  was  con- 
tended, inasmuch  as  it  applied  to  estates  of 
minors  and  incompetents  as  well  as  to  de- 
cedents, and,  as  to  the  estates  of  decedents, 
it  applied  to  an  insolvent  one  as  well  as  to 
a  solvent  one.  The  court  said:  "It  is  per- 
fectly plain  that  the  legislature  has  at- 
tempted by  that  portion  of  §  1  above  quoted 
to  levy  a  property  tax  upon  all  estates  of 
decedents,  infants,  and  incompetents.  The 
ad  valorem  charge  for  filing  the  inventory 
is  in  no  sense  a  fee,  or  compensation  for 
the  services  of  the  officer,  which  are  the 
same,  as  respects  this  matter,  in  erery 
estate,  large  or  small  To  call  it  a  fee  is 
a  transparent  evasion.  And  it  is  not  merely 
an  inheritance  tax,  or  at  all  analogous  to 
an  inheritance  tax,  as  counsel  would  eon- 
tend;  for,  in  the  first  place,  it  applies  not 
only  to  the  estates  of  decedents,  ...  it 
applies  not  to  the  distributable  residue 
after  payment  of  debts  and  expenses  of  ad- 
ministration, but  to  the  whole  body  of  the 
estate,  and  would  be  collectable,  if  the  law 
were  valid,  from  an  insolvent  estate,  as 
well  as  from  one  of  equal  appraised  value 
and  with  no  liabilities." 

And  in  State  ex  rel.  Kettleton  ▼.  Case, 
39  Wash.  177,  1  L.R.A.(NJS.)  152,  109  Am. 
St  Rep.  874,  81  Pac.  664,  it  was  held  that 
an  arbitrary  standard  for  the  measurement 
of  the  value  of  services  of  the  clerk  of  the 
probate  court  according  to  the  value  of  the 
estate  to  be  administered  could  not  be 
adopted  by  the  legislature;  and  a  statute 
requiring  payment  of  fees  upon  property 
before  the  probate  court  in  proportion  te 
the  value  of  the  estate,  which  were  to  be 
turned  into  the  county  treasury  and  V 
come  a  part  of  the  public  funds,  was  ht!J 
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inheritance  taxes  or  analogous  thereto.  An 
inheritance  tax  is  a  tax  or  charge  upon  the 
privil^e  of  succeeding  to  or  inheriting 
property,  and  is  paid  out  of  that  which  is 
inherited,  while  the  charges  in  question  are 
levied  not  only  upon  the  estate  as  a  whole, 
whether  solvent  or  insolvent,  but  upon  the 
estates  of  wards  and  incompetents. 

Costs  ^  progressive  probate  fee. 

3.  Such  charges  cannot  be  regarded  as 
mere  court  costs,  as  they  are  in  no  way 
proportionate  to  or  based  upon  the  work 
performed  or  the  services  rendered. 

Tax  —  progressive  probate  fee  —  yalid- 
Ity. 

4.  They  are  taxes  upon  property  rather 
than  taxes  upon  or  charges  for  a  privilege. 
As  such  they  are  invalid,  as  they  are  not 
levied  according  to  the  true  value  of  such 
property,  or  to  the  uniform  rule  which  is 
adopted  in  regard  to  similar  property. 


Costs  —  excessive  feea  ^  validity. 

5.  Section  22,  art.  1,  of  the  Constitution 
of  North  Dakota,  which  provides  that  "all 
courts  shall  be  open,  and  every  man  for  an 
injury  done  him  in  his  lands,  goods,  per- 
son, or  reputation  shall  have  remedy  by 
due  process  of  law,  and  right  and  justice 
administered  without  sale,  denial,  or  de- 
lay," is  aimed  not  merely  against  bribery 
and  the  direct  selling  of  justice  by  magis- 
trates and  officials,  but  against  the  imposi- 
tion of  unreasonable  restraints  upon  and 
charges  for  the  use  of  the  courts. 

Duress  —  court  fees  —  payment  -«  re- 
covery. 

6.  Such  charges,  having  in  the  case  at 
bar  been  demanded  of  the  plaintiff  by  an 
officer  acting  under  color  of  law,  and  for 
public  services  which  the  plaintiff  was  en- 
titled to  have  performed,  and  having  been 
paid  under  written  protest  and  under  cir- 


to  provide  a  tax  on  property  within  the 
meaning  of  a  constitutional  provision  that 
the  rate  should  be  equal  and  uniform.  The 
court  said:  ''It  is  true  the  statute  calls 
the  charge  a  'fee,'  but  if  it  is  apparent  upon 
the  face  of  the  statute  that  the  charge  is 
in  fact  not  based  upon  actual  and  neces- 
sary services  rendered  or  to  be  rendered, 
but  is  based  entirely  upon  a  property  valua- 
tion, thereby  partaking  of  the  nature  of  a 
tax,  it  would  seem  to  be  whoLiy  immaterial 
by  what  name  the  statute  may  designate 
it.  The  statute  in  terms  shows  that  the 
charge  is  based  upon  the  value  of  the  estate; 
and  shall  we  conclude  that  tlie  legisla- 
ture intended  to  say,  in  effect,  that  the 
amount  of  actual  and  required  services 
varies  according  to  the  value  of  the  estate 
only?  If  the  legislature  intended  to  so  de- 
ejare,  it  cannot  be  said  that  the  declara- 
tion is  supported  by  experience.  Can  the 
legislature  arbitrarily  say  that  greater 
service  is  required  in  the  settlement  of  an 
estate  valued  at  $1,000  than  one  valued  at 
$999.99?  We  think  not,  and  yet  such  is  the 
exact  effect  of  this  statute  if  it  shall  be 
held  that  these  charges  are  fees  for  serv- 
ices only.  It  seems  apparent  to  us  that  the 
legislature  cannot  arbitrarily  adopt  such  a 
standard  for  measurement  of  the  value  of 
the  services  of  the  clerk  in  probate  proceed- 
ing^. It  is  true  our  statutes  fix  the  com- 
pensation of  an  administrator  according  to 
the  value  of  the  estates  which  come  into 
his  hands,  but  such  a  measurement  of  value, 
we  apprehend,  is  chiefly  founded  upon  the 
degree  of  responsibility  assumed,  an  ele- 
ment of  proper  consideration  in  fixing  the 
value  of  an  administrator's  services.  No 
such  element  exists  in  the  case  of  the  clerk. 
His  services  in  the  premises  are  purely  cleri- 
cal, and  the  amount  thereof  depends  upon 
the  filings  and  records  of  each  particular 
case,  which  can  in  no  reasonable  sense  be 
■aid  to  depend  in  each  given  case  upon  the 
value  of  the  estate.  It  seems  clear,  there- 
fore, that  this  statute  exacts  payments 
regulated  by  property  valuations  alone,  and 
th^t  it  must  therefore  be  a  tax  upon  prop- 
erty." 
60  L.R^.(N.S.) 


And  a  statute  requiring  the  payment  of 
a  percentage  of  all  estates  of  decedent  of 
more  than  $3,000,  regardless  of  solvency, 
in  counties  of  over  150,000  inhabitants,  to 
the  county  treasurer,  for  the  use  of  the 
coimty,  at  the  time  of  the  return  and  ap- 
proval of  the  inventory,  and  providing  that 
no  account  of  any  executor  or  administra- 
tor should  be  allowed  wituout  proof  of  such 
payment;  was  held  in  State  ex  rel,  Sander- 
son V.  Mann,  76  Wis.  469,  45  N.  W.  626, 
46  N.  W.  51,  to  levy  a  tax,  not  at  all  simi- 
lar to  an  inheritance  tax,  as  a  condition 
precedent  to  settlement  of  estates  in  pro- 
bate, which  was  void  under  the  Constitu- 
tion of  the  state,  providing  that  taxes 
should  be  assessed  and  collected  by  laws 
"uniform  in  their  operation  throughout  the 
state,"  and  not  by  "special  and  private 
laws." 

The  court,  before  reaching  the  constitu- 
tional clauses  involved,  said:  "The  law 
nowhere  prescribes  the  object  or  use  to 
which  the  money  so  paid  is  to  be  applied. 
There  seems  to  be  nothing  to  prevent  its 
being  expended  for  any  legitimate  county 
purpose  or  public  improvements.  Besides, 
the  amount  of  this  exaction  is  in  no  way 
dependent  upon  the  amount  or  value  of  such 
services  of  the  judge  or  register  of  probate, 
but  depends  entirely  upon  such  valuation  or 
appraisal  of  the  estate.  Some  small  estates 
may  be  so  complicated  as  to  require  very 
much  more  services  from  such  judge  or  reg- 
ister than  many  large  estates.  Compensa- 
tion for  services  must  necessarily  be  grad- 
uated by  the  amount,  quality,  and  character 
of  the  services;  but  here  the  amount  ex- 
acted bears  no  relation  to  such  services, 
and  may  be  used  for  entirely  other  purposes. 
In  fact  the  amount  exacted  in  the  case  be- 
fore us,  if  regarded  as  a  probate  fee  for 
services  rendered  or  to  be  rendered  in  the 
case,  is  so  large  as  to  shock  the  good  sense 
of  everybody.  We  must  hold  that  the  ex- 
action in  question  is  not  a  probate  fee,  nor 
in  lieu  of,  nor  equivalent  to,  a  probate  fee. 
it  is  nothirg  less  than  a  charge  imposed 
by  the  lejifislature  as  a  condition  precedent 
to   allowing   the    county   court    to   proceed 
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cumstances  where  injury  to  the  estate  and 
to  third  parties  would  have  resulted  from 
a  refusal  to  pay  such  fees  and  a  resort  to 
legal  remedies  to  compel  the  performance 
of  the  official  duties,  were  paid  under  com- 
pulsion and  duress,  and  can  be  recovered 
from  the  county  upon  a  proper  showing 
being  made. 

Statute  —  inyalid  in  part  *  effect. 

7.  Where  a  part  of  a  statute  is  uncon- 
stitutional, that  fact  does  not  require  the 
courts  to  declare  the  remainder  void  also, 
unless  all  the  provisions  are  connected  in 
subject-matter  depending  upon  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning 
that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the 
other. 

Costs  —  reasonable  court  feee  —  valid- 
ity. 

8.  A  requirement  for  reasonable  court 
fees  will  be  sustained,  and  is  not  uncon- 
stitutional as  being  a  denial  or  sale  of  jus- 
tice, provided  that  the  fee  is  reasonable,  is 
uniform  in  its  application,  and  has  some 
reasonable  connection  with  the  services  ren- 
dered. The  portions  of  the  statute  before 
considered,  therefore,  which  provide  for  an 
initial  fee  of  $5,  and  for  the  expenditures 
for  publishing  and  sending  out  notices,  are 
valid,  and  are  sustained. 

(February  14,  1914.) 


APPEAL  by  defendant  from  aa  order  of 
the  District  Court  for  La  Moure  County 
overruling  a  demurrer  to  the  complaint  ii 
an  action  brought  to  recover  statutory  pro- 
bate fees  of  a  certain  amount  alleged  to  htTe 
been  paid  under  protest  to  the  county  tresi- 
urer.    Affirmed. 

Statement  by  Bruce,  J.: 

The  plaintiffs  herein,  as  administrators  of 
the  estate  of  Gottlieb  J.  Dobler,  deceased, 
paid  under  protest  to  the  county  treasurer 
of  La  Moure  county  the  statutory  probate 
fees  amounting  in  the  case  to  $335,  and 
prescribed  by  §  2589,  Rev.  Codes,  1905,  as 
amended  by  chapter  119  of  the  Laws  of  1909, 
and  thereafter  brought  this  action  in  the 
district  court  of  La  Moure  countv  to  recover 
the  sum  so  paid,  alleging  in  their  complaint 
that  the  act  under  which  the  same  was  paid 
was  unconstitutional.  A  demurrer  was  in- 
terposed to  the  complaint,  and  overruled. 
From  the  order  overruling  this  demurrer, 
this  appeal  is  taken. 

Chapter  119  of  the  Laws  of  1909  reads  as 
follows:  "An  Act  to  Amend  §  2589  of  the 
Revised  Codes  of  1905,  Relating  to  the  Fees 
of  County  Court.  Be  it  enacted  by  the  legis- 
lative assembly  of  the  state  of  North  Dt- 
kota:  Section  1.  Amendment.  Section  25 S9 
of  the  Revised  Codes  of  1905  of  the  state  of 


with  the  administration  of  this  estate. 
Such  charge  is  necessarily  a  burden  so  im- 
posed upon  such  administrators  or  such 
estate,  or  both,  to  raise  money  for  public 
purposes.  This  brings  it  within  a  well- 
recognized  definition  of  a  tax.  Blackwell 
Tax  Titles,  §  10;  Cooley,  Taxn.  1.  Even 
where,  under  the  police  power,  licenses  are 
exacted  as  a  condition  precedent  for  the 
doing  of  a  certain  kind  of  business  other' 
wise  lawful,  for  the  purpose  of  raising 
revenue,  it  is  essentially  a  tax.  Cooley, 
Taxn.  672.  597,  Tiedoman  Pol.  Power,  278- 
289.  *The  granting  of  a  license,  therefore,* 
said  Chase,  Ch.  J.,  speaking  for  the  court, 
'must  be  regarded  as  nothing  more  than  a 
mere  form  of  imposing  a  tax.'  License  Tax 
Cases,  5  Wall.  471,  18  L.  ed.  500.  In  that 
case  it  was  held  that  'the  requirement  of 
payment  for  such  licenses  is  only  a  mode 
of  imposing  taxes  on  the  licensed  business, 
and  the  prohibition,  under  penalties,  against 
carrying  on  the  business  without  license,  is 
only  a  mode  of  enforcing  the  payment  of 
such  taxes.'  It  is  very  obvious  that  the 
charge  imposed  by  the  act  in  question  is 
essentially  a  tax. 

"2.  This  brings  us  to  the  question  whether 
the  validity  of  that  act  can  be  maintained 
on  the  theory  that  such  exaction  is  a  tax." 

The  court  in  this  case,  unlike  in  State  ex 
rel.  Davidson  v.  Gorman,  40  Minn.  232,  2 
L.RA.  701,  41  N.  W.  948,  found  it  unneces- 
sary to  determine  if  the  statute  in  ques- 
tion violated  a  constitutional  provision  that 
"every  person  ought  to  obtain  justice  freely 
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and  without  being  obliged  to  purchase  it." 
etc.,  but  intimated  very  strongly  that  it 
did,  saying:  "The  act  in  question  purports 
to  close  the  door  of  the  county  court  against 
these  administrators  and  this  estate,  unless 
they  first  advance  and  pay  the  amount  ex- 
acted. This  looks  very  much  like  pur- 
chasing the  privilege  of  -going  into  the 
county  court  for  the  settlement  of  this 
estate;  but  it  is  unnecessary  here  to  deter- 
mine the  question." 

And  a  statute  providing  the  probate  elerk 
should  collect  from  petitioners  for  letters 
of  administration  or  guardianship  arbitraiy 
sums  from  $5  to  $95,  according  to  the  s]»- 
praised  value  of  the  estate,  up  to  $100,000, 
beyond  which  the  rate  was  the  same  with- 
out reference  to  value,  such  fees  to  be  paid 
by  the  clerk  to  the  county  treasurer,  to 
become  a  part  of  the  public  moneys  of  the 
county,  and  not  designed  to  provide  a  fund 
for  the  payment  of  the  clerk's  salary,  wu 
declared  void,  as  imposing  taxes  for  general 
revenue  purposes,  contrary  to  a  constitu- 
tional provision  that  the  legislature  should 
not  levy  taxes  on  the  inhabitants  or  prop- 
erty in  any  county,  city,  etc.,  for  county, 
town,  or  municipal  purposes;  also  because 
the  Constitution  provided  that  taxes  should 
be  collected  and  levied  by  general  laws  and 
for  public  purposes  only,  and  that  thfv 
should  be  uniform  on  the  same  dass  of  sub- 
jects  within  the  territorial' limits  of  the 
authority  levying  the  tax.  Hauser  v.  Mil- 
ler, 37  Mont,  22,  94  Pac.  187.  The  court 
said:   "Nor  can  they  [the  taxes]  be  said 
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North  Dakota  is  hereby  amended  to  rrad  ad 
follows:  Section  2589.  County  to  be  Ke- 
imbursed.  How.  For  the  purpose  of  reim- 
bursing the  eounty  for  the  salaries  provided 
in  the  foregoing  sections  to  be  paid  the 
judges  of  county  courts,  each  petitioner  for 
letters  testamentary  or  administration  or 
guardianship,  before  filing  the  same  in  the 
county  court,  shall  pay  or  cause  to  be  paid 
into  the  county  treasury,  for  the  use  and 
benefit  of  the  county  in  whose  county  court 
proceedings  are  to  be  instituted  to  settle  the 
estate  of  a  deceasec*  person  or  for  the  ap- 
pointment of  a  guardian,  the  sum  of  five 
dollars,  and  when  the  value  of  said  estate 
has  been  ascertained  by  the  court,  through 
the  inventory  and  appraisement  or  upon 
hearing  of  same,  as  legally  required,  within 
thirty  days  after  the  issuance  of  letters  tes- 
tamentary, administration,  or  guardianship, 
the  judge  of  said  court  shall  require  an  ad- 
ditional fee  to  be  paid  from  said  estate  into 
said  county  treasury,  of  five  dollars  for  each 
and  every  one  thousand  dollars  or  fraction 
thereof,  in  excess  of  the  first  one  thousand 
dollars  of  value  therein  found,  as  shown  by 
said  inventory  and  appraisement,  and  in  all 
cases  in  addition  thereto,  all  sums  neces- 
sarily expended  in  publishing  or  serving  no- 
tices required  by  law.  In  all  civil  and  crim- 
inal actions  the  same  fees  and  costs  shall  be 
paid  as  in  like  actions  in  the  district  court, 


the  same  to  be  paid  to  the  clerk  of  the 
county  court,  a  record  to  be  kept  thereof, 
and  the  same  turned  over  by  him  to  the 
county  treasurer." 

Chapter  66  of  the  Laws  of  1903  (§  2589 
of  the  Revised  Codes  of  1905),  which  chap- 
ter 119  of  the  Laws  of  1909  amends,  is  as 
follows:  "An  Act  to  .mend  §  2071  of  the 
Revised  Codes  of  1899,  Relating  to  Reim- 
bursing Counties  for  Salaries  Paid  to  Judges 
of  County  Courts.  Be  it  enacted  by  the 
legislative  assembly  of  the  state  of  North 
D&kota:  Section  1.  Amendment.  Section 
2071  of  the  Revised  Codes  of  1899,  relating 
to  reimbursing  counties  fo;  salaries  paid  to 
judges  of  county  courts,  is  hereby  amended 
so  as  to  read  as  follows:  Section  2071. 
County  to  be  Reimbursed.  How.  For  the 
purpose  of  reimbursing  the  county  for  the 
salaries  provided  in  the  foregoing  sections 
to  be  paid  to  the  judges  of  the  county  courts, 
each  petitioner  for  letters  testamentary,  of 
administration  or  guardianship,  before  filing 
the  same  in  the  coiuity  court,  shall  pay  or 
cause  to  be  paid  into  the  county  treasury, 
for  the  use  and  benefit  of  the  county  in 
whose  county  court  proceedings  are  to  be 
instituted  to  settle  the  estate  of  any  de- 
ceased person,  or  for  the  appointment  of  a 
guardian,  a  sum  of  money  according  to  the 
value  of  the  estate  of  sucli  deceased  person, 
or  of  such  ward,  as  appears  from  the  sworn 


to  be  designed  to  provide  a  fund  to  be 
devoted  specially  to  the  payment  of  his 
salary.  The  statute  docs  not  so  declare. 
From  any  point  of  view,  they  can  only  be 
regarded  as  a  means  resorted  to  by  the 
legislature  to  provide  revenue  for  the  re- 
spective counties.  They  are  professedly  im- 
posed for  the  benefit  of  the  counties.  They 
are  clearly  a  tax  upon  the  property  of 
certain  classes  of  individuals.  The  amounts 
are  regulated  wholly  and  arbitrarily  with 
regard  to  the  appraised  value  of  the  estates 
of  decedents,  of  minors,  and  incompetents. 
,  The  burdens  fall  not  upon  the  residue  of 
the  estates  of  decedents  to  be  distributed 
after  debts  and  expenses  are  paid,  but  upon 
the  whole  of  such  estates,  and  at  arbitrary 
and  unequal  rates.  An  estate  of  the  value 
of  $3,000  is  required  to  pay  $5,  whereas  all 
estates  of  a  greater  value,  up  to  $100,000, 
are  taxed  at  a  greater  and  increasing  rate. 
After  that  value  is  reached,  the  rate  is  the 
same,  without  reference  to  value.  There  is 
also  a  manifest  inequality  in  the  rates  fixed 
for  estates  falling  in  the  different  classes; 
for  an  estate  slightly  in  excess  of  the 
%*alue  of  $10,000  bears  the  same  biu'den  as 
one  of  $20,000  in  value.  If  a  person  owning 
an  estate  happens  to  be  an  infant  or  an 
incompetent,  this  chance  or  misfortune  alone 
renders  his  estate  liable  to  the  burden, 
whereas  the  property  in  the  hands  of  all 
other  citizens,  except  executors  and  admin- 
istrators, is  exempt  from  the  burden.  It 
is  thus  entirely  clear  that  the  act,  levying 
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a  tax  as  it  does  upon  th  property  of  the 
people  in  the  different  counties  for  the 
benefit  of  the  counties  and  at  grossly  un- 
equal rates,  aii  applied  to  estates  of  dif- 
ferent values,  is  open  to  both  the  objections 
urged  against  it.  and  is  void." 

And  it  is  held  in  Cook  County  v.  Fair- 
bank,  222  111.  578,  78  N.  E.  895,  that  the 
Constitution  of  that  state  contemplates  that 
the  fees  of  probate  clerks  shall  be  based 
upon  the  amount  and  character  of  the  serv- 
ices performed,  and  not  upon  the  value  of 
the  estates  probated,  and  that  a  statute 
entitling  probate  clerks  in  counties  of  a 
certain  class  to  a  graduated  docket  fee, 
based  upon  the  value  of  the  estate  upon 
which  the  application  is  made  for  letters 
testamentary  or  of  administration,  guard- 
ianship, or  conservatorship,  is  unconstitu- 
tional as  being  an  attempt  to  place  a  burden 
upon  estates,  in  the  nature  of  a  tax,  for  the 
purpose  of  raising  public  revenues,  such  tax 
being  unsustainable  as  an  inheritance  tax, 
because,  by  its  terms,  the  statute  includes 
estates  of  minors,  insane  persons,  drunk- 
ards, spendthrifts,  as  well  as  estates  of  de- 
cedents, and  charges  the  burden  upon  the 
estate  itself,  and  not  upon  the  right  of  an 
inheritance. 

It  seems  clear  that  where  such  a  tax  or 
fee  has  been  paid  under  protest,  and  sub- 
sequently held  void,  that  the  sum  paid  may 
be  recovered  back.  Ibid.;  Mearkle  v.  Hen- 
nepin, 44  Minn.  546,  47  N.  W.  165. 
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statement  in  the  petition  of  such  applicant: 
Five  dollars  when  the  value  of  the  estate 
does  not  exceed  one  thousand  dollars;  five 
dollars  additional  for  each  and  every  one 
thousand  dollars  additional  value  thereto; 
and  in  all  oases  in  addition  thereto,  all 
sums  necessarily  expended  in  puhlislung 
or  serving  notices  required  by  law.  In  all 
civil  and  criminal  actions  the  same  fees  and 
costs  shall  be  paid  as  in  like  actions  in  the 
district  court,  the  same  to  be  paid  to  the 
judge  of  the  county  court,  a  record  to  be 
kept  thereof  and  the  same  turned  over  by 
him  to  the  county  treasurer." 

Section  2071  of  the  Revised  Codes  of  1899, 
which  is  amended  by  chapter  66  of  the  Laws 
of  1903,  is  but  a  restatement  of  §  4  of 
chapter  50  of  the  laws  of  1890,  which  sec- 
tion is  as  follows:  ^'Section  4.  How  County 
Treasurer  to  Be  Reimbursed.  For  the  pur- 
pose of  reimbursing  the  county  treasurer  for 
the  salaries  provided  in  the  foregoing  sec- 
tions to  be  paid  to  the  judges  of  the  county 
courts,  each  petition  for  letters  testamen- 
tary,'administration,  or  of  guardianship,  be- 
fore filing  the  same  in  the  county  court, 
shall  pay  or  cause  to  be  paid  into  the  county 
treasury,  for  the  use  and  benefit  of  the 
county  in  whose  county  court  proceedings 
are  to  be  instituted  to  settle  the  estate  of 
any  deceased  person  or  for  the  appointment 
of  a  guardian,  the  following  sums,  accord- 
ing to  the  value  of  the  estate  of  such  de- 
ceased person  or  of  such  ward,  as  appears 
by  the  sworn  statement  in  the  petition  of 
such  applicant,  tliat  is  to  say:  Five  (5) 
dollars  when  the  value  of  such  estate  does 
not  exceed  the  sum  of  five  hundred  (500) 
dollars;  ten  (10)  dollars  when  the  value  of 
such  estate  does  not  exceed  the  sum  of 
$1,500;  fifteen  (16)  dollars  when  the  value 
of  such  estate  does  not  exceed  $2,500; 
twenty  (20)  dollars  when  the  value  of  such 
estate  does  not  exceed  $5,000,  but  does  ex- 
ceed $2,600;  twenty-five  (25)  dollars  when 
the  value  of  such  estate  exceeds  the  sum  of 
$5,000,  and  shall  not  exceed  $10,000;  thirty 
(30)  dollars  when  such  estate  exceeds  the 
sum  of  $10,000,  but  not  $15,000;  forty  (40) 
dollars  when  the  value  of  such  estate  shall 
exceed  the  sum  of  $15,000,  but  not  of 
$20,000;  fifty  (50)  dollars  when  the  value 
of  such  estate  exceeds  the  sum  of  $20,000, 
but  not  of  $25,000;  and  seventy-five  (75) 
dollars  in  all  cases  where  the  value  of  such 
estate  shall  exceed  the  sum  of  $25,000,  and 
in  all  ca^s  in  addition,  all  sums  necessarily 
expended  in  publishing  or  serving  notices  re- 
quired by  law.  And  in  the  adjudication  of 
all  civil  and  criminal  actions  the  same  fees 
and  costs  shall  be  paid  as  in  like  actions 
and  matters  in  the  district  court,  the  same 
to  be  paid  to  the  judge  of  the  county  court, 
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a  record  [to]  be  kept  of,  and  by  him  turned 
over  to  the  county  treasurer." 

This  act  contained  other  provisions,  and 
its  title  was,  *'An  Act  to  Bix  the  Compensa- 
tion of  the  Judges  of  the  County  Courts  and 
Provide  a  Fund  to  Reimburse  the  County  for 
the  Same."  Section  4  of  chapter  60  of  the 
Laws  of  1890  is  copied  verbatim  into  the  Re- 
vised Codes  of  1895,  beine  S  2071  thereof; 
the  same  being  true  of  chapter  50  of  tb€ 
Laws  of  1890,  with  the  exception  that  §  2 
is  amended  as  to  the  amount  of  salary  of 
the  clerk,  and  §  3  as  to  the  determination  of 
the  population  upon  which  the  salaries  are 
based. 

The  petition  placed  the  right  to  recover 
upon  the  proposition  that  the  statute  in 
question  violated  the  following  provisions  of 
the  Constitution  of  North  Dakota :  ( 1 )  Sec- 
tion 11,  art.  1.  "All  laws  of  a  general  na- 
ture shall  have  a  uniform  operation."  (i) 
Section  22,  art.  1 :  "All  courts  shall  be  open, 
and  every  man  for  any  injury  done  him  in 
his  lands,  goods,  person  or  reputation  shall 
have  remedy  by  due  process  of  law,  and 
right  and  justice  administered  without  sale, 
denial,  or  delay."  (3)  Section  61,  art  2: 
*'No  bill  shall  embrace  more  than  one  sub- 
ject, which  shall  be  expressed  in  its  title, 
but  a  bill  which  violates  this  provision  shall 
be  iiyalidated  thereby  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  (4) 
Section  1 75,  art.  11 :  ''No  tax  shall  be  levied 
except  in  pursuance  of  law,  and  every  law 
imposing  a  tax  shall  state  distinctly  the  ob- 
ject of  the  same,  to  which  only  it  shall  be 
applied."  (5)  Section  176,  art.  11:  "Uws 
shall  be  passed  taxing  by  uniform  rule  all 
property  according  to  its  true  value  in 
money,"  etc. 

Mr.  Walter  N.   Mnrfln,  for  appellant: 

The  bill  unbraces  but  one  subject,  which 
is  fully  expressed  In  the  title. 

Re  Magnes,  32  Colo.  527,  77  Pac.  853; 
State  ex  reL  Goodsill  t.  Woodmanaee,  1  N. 
D.  246,  11  L.R.A.  420,  46  N.  W.  970;  Eaton 
V.  Guarantee  Co.  11  N.  D.  79,  88  N.  W.  10?.': 
Richard  v.  Stark  County,  8  N.  D.  392.  79 
N.  W.  863;  State  ▼.  Applegarth,  81  Md.  233. 
28  L,R.A.  812,  31  Atl.  961 ;  People  v.  Parks, 
58  Cal.  636;  Fahey  ▼.  State,  27  Tex.  App. 
146,  11  Am.  St.  Rep.  182,  11  S.  W.  108; 
CLeary  v.  Cook  County,  28  III.  534. 

A  personal  notice  and  opportunity  to  re- 
sist the  assessment  is  not  necessary  as  in  the 
case  of  a  tax  on  property. 

Union  Trust  Co.  v.  Wayne  Probate  Judge. 
125  Mich.  487,  84  N.  W.  1101;  Hacker  v. 
Howe,  72  Neb.  385,  100  N.  W.  1127,  101 
N.  W.  255 ;  Hostetter  ▼.  State,  26  Ohio  C.  C 
702;  Beirs  Gap  R.  Co.  t.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  892,  10  Sap.  Ct  Bep. 
533. 
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A  tax  on  inheritance,  graduated  in  pro- 
portion to  the  amount  of  the  inheritances, 
is  not  in  conflict  with  the  provisions  of  the 
state  or  Federal  Constitutions  guarantying 
equal  protection  of  the  laws,  and  may  dis- 
criminate between  relatives,  and  between 
them  and  strangers,  and  grant  exemptions. 
Re  Fox,  154  Mich.  5,  117  N.  W.  558; 
Xunnemarher  v.  State,  129  Wis.  190,  9 
L.R.A.(N.S.)  121,  1C8  N.  W.  627,  9  Ann. 
C'aa.  711;  Magoun  v.  Illinois  Trust  &  Sav. 
Bank.  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  594;  Humphreys  v.  State,  70  Ohio 
St.  07,  «5  L.R.A.  776,  101  Am.  St.  Rep,  888, 
70  N.  E.  957,  1  Ann.  Cas.  233;  Re  Campbell, 
143  Cal.  623,  77  Pac.  674;  Nettleton's  Ap- 
peal, 76  Conn.  235,  56  Atl.  565;  Knowlton 
V.  Moore,  178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct.  Rep.  747 ;  Re  McPherson,  104  N.  Y.  306, 
58  Am.  Rep.  502,  10  N.  £.  685. 

This  law  can  be  neither  local  nor  special, 
for  it  is  of  general  and  uniform  operation 
throughout  the  state.  It  is  obligatory  on 
all  citizens,  and  they  must  notice  it  at  their 
peril,  and  it  operates  alike  on  all  persons 
who  place  themselves  in  like  circumstances, 
which  is  all  that  the  Constitution  requires. 
Gilson  V.  Rush  County,  128  Ind.  65,  11 
L.RJI.  835,  27  N.  E.  235;  Burnham  v.  Web- 
ster, 5  Mass.  268;  Crawford  v.  Linn  County, 
11  Or.  482,  5  Pac.  738;  Young  v.  Bank  of 
Alexandria,  4  Cranch,  384,  2  L.  ed.  655; 
State  ex  rel.  Bell  ▼.  Frazier,  30  Or.  178,  59 
Pac.  5. 

Fees  and  inheritance  taxes  are  not  taken 
on  property  at  all,  within  the  meaning  of 
the  Constitution. 

Cooley,  Taxn.  2d  ed.  p.  584;  Re  Magnes, 
32  Colo.  627,  77  Pac.  853;  State  v.  Alston, 
94  Tenn.  674,  28  L.R.A.  178,  30  S.  W.  750; 
West  T.  Phillips,  162  Mass.  113,  26  L.R.A. 
269,  38  N.  E.  512;  State  ex  rel.  Taylor  ▼. 
Guilbert,  70  Ohio  St.  229,  71  N.  E.  636,  1 
Ann.  Cas.  25;  Kochersperger  v.  Drake,  167 
111.  122, -41  L.R.A.  446,  47  N.  E.  321;  Bill- 
ings V.  People,  189  111.  472,  59  L.R.A.  807, 
69  N.  £.  798,  affirmed  in  188  U.  S.  97,  47 
L.  ed.  400,  23  Sup.  Ct.  Rep.  272;  Jaggard, 
Taxn.  p.  21. 

Special  assessment,  taxes  on  business,  and 
taxes  on  parties  commencing  suits,  are  not 
taxes  on  property,  but  taxes  on  benefits  or 
privileges,  and  are  not  in  violation  of  con- 
stitutional provisions. 

Newby  v.  Platte  County,  26  Mo.  268; 
Aachen  &  M.  F.  Ins.  Co.  ▼.  Omaha,  72  Neb. 
618,  101  N.  W.  3;  Cobb  v.  Durham  County, 
122  N.  C.  307,  30  S.  E.  338;  State  ex  rel. 
Atcliinson  &  N.  R.  Co.  v.  Lancaster  County, 
4  Neb.  637, 19  Am.  Rep.  641 ;  24  Am.  &  Eng. 
Enc.  Law,  433,  435 ;  Clymer  v.  Com.  62  Pa. 
187;  Strode  t.  Com.  62  Pa.  181;  Re  Swift, 
137  N.  Y.  77,  18  L.R.A.  709,  32  N.  E.  1096. 
The  law  is  of  a  general  nature  and  of  uni- 
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form  operation,  and  operates  according  to 
the  true  value  of  the  property  involved. 

Hopkins's  Appeal,  7  Conn.  644,  60  Atl. 
657;  Re  Morris,  138  N.  C.  259,  50  S.  E.  682; 
Dixon  V.  Ricketts,  26  Utah,  215,  72  Pac.  947 ; 
Nunnemacher  v.  State,  129  Wis.  190,  9 
L.R.A.(N.S,)  121,  108  N.  W.  627,  9  Ann. 
Cos.  711;  Gelsthorpe  v.  Furnell,  20  Mont. 
299,  39  L.R.A.  170,  51  Pac.  267;  Re  Keeney, 
194  N.  Y.  281,  87  N.  E.  428;  State  ex  rel. 
Foot  V.  Bazille,  97  Minn.  11,  6  L.R.A.  (N.S.) 
732,  106  N.  W.  93,  7  Ann.  Cas.  3056;  Kocher- 
sperger V.  Drake,  167  111.  122,  41  L.R.A.  440, 
47  N.  E.  321;  Re  Watson,  17  S.  D.  486,  97 
N.  W.  463,  2  Ann.  Cas.  321;  Union  Trust 
Co.  ▼.  Wayne  Probate  Judge,  125  Mich.  487, 
84  N.  W.  1101 ;  State  v.  Hamlin,  86  Me.  495. 
25  L.R.A.  632,  41  Am.  St.  Rep.  569,  30  Atl. 
76;  2  Woerner,  Am.  Law  of  Administration. 
§  691a;  Re  Magnes,  32  Colo.  527,  77  Pac. 
853;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  694;  Re  McPherson,  104  N.  Y.  306,  58 
Am.  Rep.  502,  10  N.  E.  685. 

Messrs.  Davis  &  Warren  for  respondent. 

Messrs.  L.  E.  BIrdzell  and  George  E. 
Wallace,  amid  curicB: 

Under  the  doctrine  of  partial  validity, 
chapter  119  of  the  Session  Laws  of  1909  is 
constitutional  except  in  so  far  as  it  provides 
for  a  probate  tax  on  estates  in  excess  of 
$1,000  gross  appraised  valuation. 

Cooley,  Const.  Lim.  7th  ed.  246;  State  v. 
Klectzen,  8  N.  D.  286,  78  N.  W.  984,  11  Am. 
Crim.  Rep.  324;  Hirschfeld  v.  McCullagh,  64 
Or.  502,  127  Pac.  541,  130  Pac.  1131;  State 
ex  rel.  Minces  v.  Schoenig,  72  Minn.  528,  75 
N.  W.  711;  Morrow  v.  Wipf,  22  S.  D.  146, 
115  N.  W.  1121;  State  v.  Estabrook,  3  Nev. 
173;  Robinson  v.  Bidwell,  22  Cal.  379. 

Bruce,  J.,  delivered  the  opinion  of  the 
court: 

The  statute  under  consideration  was 
adopted  from  Minnesota  in  1890.  Prior  to 
its  adoption  by  us,  howevetf  and  in  April, 
1889,  it  was  declared  invalid  by  the  Minne- 
sota courts.  See  State  ex  rel.  Davidson  v. 
Gorman,  40  Minn.  232,  2  LJI.A.  701,  41  N. 
W.  948.  If  the  rule  were  followed  that  a 
statute  is  presumed  to  have  been  adopted 
with  the  construction  placed  upon  it  by  the 
state  of  its  origin,  the  statute  would  have 
been  stillborn  in  North  Dakota.  We  are  per- 
fectly satisfied,  however,  that  the  North  Da- 
kota legislature  had  no  knowledge  of  the 
Minnesota  case.  Since  the  decision  of  the 
Minnesota  case  similar,  if  not  identical, 
statutes,  and  under  similar,  if  not  identical, 
constitutional  provisions,  have  been  passed 
upon  and  declared  invalid  by  the  supreme 
courts  of  California,  Washington,  Minne- 
sota, Illinois,  Wisconsin,  and  Missouri.  See 
Fatjo  ▼.  Pfister,  117  Cal.  88,  48  Pac.  1012; 
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State  ex  rel.  Nettlflon  v.  Case,  39  Wash. 
177,  1  L.R.A.(N.S.)  152,  109  Am.  St.  Rep. 
874,  81  Pac.  554;  State  ex  rel.  Mann  v.  Bro- 
phy,  38  Wis.  413;  State  ex  rel.  Sanderson  v. 
Mann,  76  Wis.  469,  45  N.  W.  520,  46  X.  W. 
61 ;  Cook  County  v.  Fairbank,  222  111.  678, 
78  N.  E.  895;  Hearkle  v.  Hennepin  County, 
44  Minn.  646,  47  N.  W.  165;  State  ex  rel. 
Garth  v.  Switzler,  143  Mo.  287,  40  L.R.A. 
280,  66  Am.  St.  Rep.  663,  45  S.  W.  246.  See 
also  37  Cyc.  713,  and  cases  cited.  In  fact, 
we  have  yet  to  find  a  single  instance  in 
which  a  similar  statute  has  been  upheld, 
either  in  the  adjudicated  cases,  or  the  dicta 
of  the  text  writers. 

The  conclusion  of  these  authorities,  in- 
deed, is  that  the  charges,  being  arbitrary, 
and  not  in  any  manner  proportionate  to  the 
work  done,  are  taxes,  and  not  fees.  As  taxes 
they  are  held  to  be  taxes  upon  property, 
rather  than  taxes  upon  a  privilege,  and 
therefore  void  because  noc  imposed  by  uni- 
form rule  according  to  the  true  value  in 
money. 

If  the  charges  could  be  looked  upon  in  the 
nature  of  inheritance  taxes,  they  could  per- 
haps be  sustained;  but  they  are  not  inher- 
itance taxes,  as  an  inheritance  tax  is  a  tax 
upon  the  privilege  of  succeeding  to  or  inher- 
iting property,  and  is  paid  not  out  of  the 
estate  as  a  whole,  but  out  of  that  part  of 
it  which  is  inherited.  This  is  not  the  case 
with  the  present  charge.  It  is  an  ad  valorem 
charge  levied  upon  the  estate,  whether  sol- 
vent or  insolvent,  and  is  imposed  not  merely 
upon  the  estates  of  decedents,  but  upon  the 
estates  of  minors  and  incompetents  under 
guardianship.  It  is  either,  indeed,  a  tax 
upon  property,  or,  if  a  tax  or  charge  up- 
on a  privilege,  a  tax  or  charge  upon  the 
privilege  of  administering  an  estate,  or  of 
enjoying  the  protection  of  the  courts  as  a 
ward.  "But  the  sums  required  by  this  act 
to  be*paid  into  the  county  treasury,"  says 
the  supreme  court  of  Minnesota  in  State  ex 
rel.  Davidson  v.  Gorman,  40  Minn.  232,  2 
L.R.A.  701,  41  N.  W.  948.  "must  be  re- 
garded as  taxes  in  the  ordinary  sense  of  that 
word,  and  as  it  is  used  in  the  Constitution. 
They  are  not  in  any  proper  sense  fees  or 
costs  assessed  impartially,  or  with  regard 
to  the  expense  occasioned  or  services  per- 
formed. The  amounts  are  regulated  wholly, 
but  arbitrarily,  with  regard  to  the  value  of 
the  estate.  They  have  no  proximate  relation 
to  the  amount  of  the  compensation  to  be 
paid  to  the  probate  judge,  nor  to  the  other 
expenses  of  the  court,  nor  to  the  nature  or 
extent  of  the  services  which  may  become 
necessary  in  the  proceedings.  There  is  no 
necessary,  natural,  or  even  probable  corre- 
spondence between  the  sums  to  be  paid  (wide- 
ly different  in  amounts  with  respect  to  es- 
tates of  different  values)  and  the  nature 
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of  the  proceedings,  or  the  character  or  eitent 
of  the  services,  which  may  be  required  is 
the  probate  court.  It  cannot  be  aa&umed, 
upon  any  ground  of  probability,  that  these 
proceedings  or  services  will  be  different  or 
greater  in  the  case  of  an  estate  of  the  value 
of  more  than  $500,000  than  in  one  of  th« 
value  of  from  $35,000  to  $60,000 — ^yet  in  the 
former  case  $6,000  must  be  paid,  in  the  lit- 
ter $100.  .  •  •  The  purpose  for  wbirb 
such  payments  are  required  is  strictly  public 
in  its  nature,  being  directly  ...  and 
indirectly  for  the  support  of  a  court  estab- 
lished by  the  Constitution,  with  exclusive 
original  jurisdiction  in  certain  matters  of 
great  and  general  public  concern.  Kor  ii  it 
practically  optional  with  executors  or  ad- 
ministrators, or  those  interested  in  the  set^ 
tlement  of  the  estates  of  deceased  personi, 
as  to  whether  they  will  pay  these  exactions 
or  not.  If  the  lav^  u  valid,  payment  is 
practically  necessary  in  th^  great  majoritr 
of  cases,  and  the  mode  adopted  by  the  8U^ 
ute  of  securing  payment,  by  making  that  a 
condition  precedent  to  the  exercise  of  tb« 
functions  of  the  probate  court,  is  as  really 
compulsory,  and  perhaps  as  effectual  in  gen- 
eral, as  the  means  generally  employed  to 
enforce  the  payment  of  taxes."  Again,  in 
Fatjo  ▼.  Pfister,  117  Cal.  83,  48  Pac  1012, 
we  find  the  following:  "It  is  perfectly  plain 
that  the  legislature  has  attempted  by  that 
portion  of  §  1,  above  quoted,  to  levy  a  prop- 
erty tax  upon  all  estates  of  decedents,  in- 
fants, and  incompetents.  The  ad  valorem 
charge  for  filing  the  inventory  is  in  no  sense 
a  fee  or  compensation  for  the  services  of  the 
officer,  which  are  the  same  as  respects  this 
matter,  in  every  estate,  large  or  small.  To 
call  it  a  fee  is  a  transparent  evasion.  And 
it  is  not  merely  an  inheritance  tax,  or  at  all 
analogous  to  an  inheritance  tax,  as  counsel 
would  contend,  for  in  the  first  place  it  ap* 
plies,  not  only  to  the  estates  of  decedents, 
but  also  to  the  estates  of  minors  and  incom- 
petents under  guardianship;  and,  as  to  the 
estates  of  decedents,  it  applies  not  to  the 
distributable  residue  after  payment  of  debts 
and  expenses  of  administration,  but  to  tlie 
whole  body  of  the  estate,  and  would  be  col- 
lectable, if  the  law  were  v^lid,  from  an  in- 
solvent estate,  as  well  as  from  one  of  equal 
appraised  value  and  with  no  liabilities.  Aa 
an  attempt  to  levy  a  property  tax,  the  act 
is  in  this  particular  invalid  for  several  rea- 
sons: 1.  It  violates  §  1  of  article  13  of  the 
Constitution,  in  imposing  an  extraordinary 
tax  upon  the  property  to  which  it  applies,  in 
addition  to  the  equal  and  uniform  tax  to 
which  alone  all  property  in  the  state  is  li- 
able. 2.  The  subjeet  ol  the  act  is  not  ex- 
pressed in  its  title,  and  is  in  no  wise  ger- 
mane thereto — a  violation  of  §  24  of  article 
4  of  the  Constitution,  which  requires  that 
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CTdry  ael  sliall  embrace  but  one  subject, 
which  subject  sliall  be  expressed  in  its  title." 

We  realize  fully  that  reasonable  court 
ehargee  have  generally  been  sustained  by  the 
authorities.  We  also  realize  that  the  cred- 
itor had  little  protection  under  the  ancient 
law,  and  that  it  was  only  after  many  cen- 
turies that  he  could  seek  reimbursement  from 
the  estate  of  the  deceased.  See  Pulliam  t. 
Pulliam  (O.  C.  Tenn.)  10  Fed.  53;  Brown's 
Bl.  Ck)m.  pp.  303,  394.  We  also  realize  that 
the  property  of  the  ward  had  originally  but 
little  protection.  See  Woerner,  Am.  Law  of 
Guardianship,  p.  3 ;  2  Bl.  Com.  77.  We  rea- 
lize, therefore,  that  both  wards  and  creditors 
have  privileges  which  formerly  they  did  not 
enjoy;  that  is  to  say,  the  privilege  of  the  use 
of  the  machinery  of  the  county  and  probate 
courts  for  the  protection  of  their  property 
and  property  rights.  We  realize  that  the 
clause  of  the  Magna  Charta  to  the  effect, 
NulU  vendimuM,  tmlU  negdbimus  out  differi- 
mu9  juaHtiatn  vel  reotunk,  and  which  we 
have  paraphrased  in  our  Constitution  ( §  22, 
art.  1)  into,  "All  courts  sliall  be  open,  and 
every  man  for  an  injury  done  him  in  his 
lands,  goods,  person,  or  reputation  shall 
have  remedy  by  due  process  of  law,  and  right 
and  justice  administered  without  sale,  de- 
nial, or  delay,"  has  generally  been  construed 
not  to  prohibit  the  imposition  of  reasonable 
court  costs,  and  was  aimed  rather  against 
the  selling  of  justice  by  magistrates  them- 
selves, that  is  to  say,  bribery,  than  the  im- 
position of  reasonable  fees.  See  Northern 
Counties  Trust  v.  Sears,  30  Or.  388,  35 
LwR.A.  192,  41  Pac.  931;  Harrison  v.  Willis, 
7  Heisk.  46,  19  Am.  Rep.  604;  Townsend  v. 
Townsend,  Peck  (Tenn.)  15,  14  Am.  Dec. 
722.  We  are  quite  satisfied,  however,  that 
prior  to  the  adoption  of  the  North  Dakota 
Constitution  the  meaning  had  extended  its 
original  boundary,  and  that  the  provisions 
which  are  to  be  found  in  the  Constitutions 
of  all  of  the  states  were  aimed,  not  merely 
against  the  selling  of  justice  by  the  magis- 
trates, but  by  the  state  itself;  in  other 
words,  that  a  free  and  reasonable  access  to 
the  courts  and  to  the  privileges  accorded  by 
the  courts,  and  without  unreasonable 
charges,  was  intended  to  be  guaranteed  to 
everyone. 

In  answer,  also,  to  the  contention  that  the 
right  of  the  creditor  to  participate  in  the  es- 
tate by  means  of  the  machinery  of  the 
eounty  court  is  a  privilege  which  he  did  not 
originally  enjoy,  we  may  say  that  the  right 
to  redress  in  a  very  large  number  of  cases 
may  be  equally  considered  so.  Until  the  in- 
vention, indeed,  of  the  writ  of  trespass  up- 
on the  case  in  England,  there  were  a  very 
large  number  of  wrongs  for  which  no  redress 
could  be  had  in  the  courts.  Such  a  fact, 
however,  would,  we  believe,  hardly  justify  an 
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imposition  of  extra  court  costs  or  fees  in 
such  cases. 

The  petitioner,  we  believe,  is,  under  any 
and  all  of  the  authorities,  entitled  to  re- 
cover his  money  in  the  case  at  bar;  that  is 
to  sa}',  the  amount  paid  in  excess  of  the  ini- 
tial fee  of  $5,  and  the  amount  expended  in 
publishing  or  serving  notices.  The  fees  in 
excess  of  these  amounts,  and  which  from  the 
complaint  we  gather  are  all  that  are  claimed 
in  the  action,  were  demanded  of  the  plaintiff 
by  an  officer  acting  under  color  of  law,  and 
for  public  services  which  the  plaintiff  was 
entitled  to  have  performed.  The  complaint 
discloses  that  they  were  paid  under  written 
protest,  and  under  circumstances  and  at  a 
state  of  the  proceedings  when  a  refusal  to 
pay  them  and  a  resort  to  compel  the  per- 
formance of  the  duties  by  legal  proceedings, 
and  without  such  payment,  would  have  in- 
volved a  delay  which  would  have  been  in- 
jurious both  to  the  estate  and  the  third 
parties.  Under  such  a  condition  of  affairs, 
the  payment  was  involuntary,  and  not  volun- 
tary. Mearkle  v.  Hennepin  County,  44  Minn. 
546,  47  N.  W.  165;  State  ex  rel.  McCardy  v. 
Nelson,  41  Minn.  26,  4  L.R.A.  300,  42  N.  W. 
648;  Cook  County  v.  Fairbank,  222  111.  578, 
78  N.  £.  895;  Chicago  v.  Northwestern  Mut. 
L.  Ins.  Co.  218  lU.  40,  1  L.R.A.(N.S.)  770, 
75  N.  E.  803;  Trower  v.  San  Francisco,  152 
Cal.  479,  15  L.R.A.(N.S.)  183,  92  Pac.  1025; 
Fatjo  V.  Pfister,  117  Cal.  83,  48  Pac.  1012; 
State  ex  rel.  Nettleton  v.  Case,  39  Wash. 
177,  1  L.R.A.(N.S.)  152,  109  Am.  St.  Rep. 
874,  81  Pac.  554;  State  ex  rel.  Sanderson  v. 
Mann,  76  Wis.  469,  45  N.  W.  526,  46  N.  W. 
51;  State  ex  rel.  Mann  v.  Brophy,  38  Wis. 
413;  State  ex  rel.  Garth  v.  Switzler,  143  Mo. 
287,  40  L.R.A.  280,  65  Am.  St.  Rep.  653,  45 
S.  W.  246;  Lewis  v.  San  Francisco,  2  Cal. 
App.  113,  82  Pac.  1106;  Mobile  k  M.  R.  Co. 
V.  Steiner,  61  Ala.  559;  St.  Anthony  &  D. 
Elevator  Co.  t.  Bottineau  County  (St.  An- 
thony &  D.  Elevator  R.  Co.  v.  Soucie)  9  N. 
D.  346,  60  L.R.A.  262,  83  N.  W.  212. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Supplemental  Opinion. 

The  opinion  which  is  filed  in  this  case  is 
a  substituted  opinion;  the  one  first  filed 
having  been  corrected  so  as  to  make  it  clear 
that  only  the  fees  and  charges  of  $5  for  each 
$1,000,  or  fraction  thereof,  in  excess  of  the 
first  $1,000,  come  within  the  constitutional 
inhibitions,  and  are  held  to  be  illegally  re- 
quired. We  have  nutde  this  correction  as 
the  result  of  an  intervening  petition  for  re- 
hearing, which  was  filed  by  the  tax  commis- 
sion as  amicus  curies.  All  that  we  strike  out 
of  the  statute,  in  short,  are  the  following 
words:     "And  when  the  value  of  said  estate 
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has  been  ascertained  by  the  court,  througb 
the  inventory  and  appraisement  or  upon 
hearing  of  same,  as  legally  required,  within 
thirty  days  after  the  issuance  of  letters  tes- 
tamentary, of  administration  or  guardian- 
ship, the  judge  of  said  court  shall  require  an 
additional  fee  to  be  paid  from  said  estate 
into  said  county  treasury,  of  $5  for  each  and 
every  one  thousand  dollars  or  fraction  there- 
of, [in  excess  of  the  first  one  thousand  dol- 
lars] of  value  therein  found,  as  shown  by 
said  inventory  and  appraisement."  [Rev. 
Codes  1905,  §  2589.] 

We  find  no  fault  with  the  remainder  of 
the  statute.  We  are  quite  satisfied  from  the 
authorities,  and  from  an  examination  of  the 
act,  that  the  case  is  one  in  whicfi  the  doc- 
trine of  "partial  invalidity"  may  be  applied, 
and  that  the  clauses  which  are  herein  held 
invalid  are  not  so  essentially  and  inseparably 
connected  in  substance  with  the  remainder 
of  the  act  as  to  require  a  rejection  of  the 
whole  statute.  The  rule  is  well  established 
that,  where  a  part  of  a  statute  is  unconsti- 
tutional, that  fact  does  not  authorize  the 
courts  to  declare  the  remainder  void  also, 
unless  all  the  provisions  are  connected  in 
subject-matter  depending  upon  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  in  meaning*  that  it 
cannot  be  presumed  that  the  legislature 
would  have  passed  the  one  without  the  other. 
See  Cooley,  Const.  Lim.  7th  ed.  246;  Hirsch- 
feld  ▼.  McCullagh,  64  Or.  502,  127  Pac.  541, 
130  Pac.  1131. 

We  are  satisfied  that  the  initial  fee  of  $5, 
as  well  as  the  expenditures  for  publishing 
and  sending  out  notices,  can  be  sustained  as 
reasonable  court  charges,  being  levied  uni- 
formly upon  all  estates.  The  right  to  re- 
quire reasonable  court  fees,  indeed,  has  been 
so  generally  conceded  that  a  discussion  of 
the  proposition  hardly  seems  to  be  necessary. 
The  imposition  of  such  fees  is  not  a  denial 
or  sale  of  justice,  provided  that  they  are 
uniform,  are  reasoncible,  and  have  a  reason- 
able relation  to  the  services  rendered.  See 
Perce  v.  Hallett,  13  R.  I.  364;  Merrill  v. 
Bowler,  20  R.  I.  226,  88  Atl.  114;  Northern 
Counties  Trust  v.  Sears,  30  Or.  388,  35 
L.R.A.  192,  41  Pac.  931 ;  State  ex  rel.  Atty. 
Oen.  V.  First  Judicial  Dist.  Judges,  21  Ohio 
St.  11;  Lee  County  v.  Abrahams,  34  Ark. 
166;  State  ex  rel.  Williams  v.  Fogus,  19 
Nev.  247,  9  Pac.  123;  Comstock  Mill  &  Min. 
Co.  T.  Allen,  21  Nev.  326,  31  Pac.  434;  Bald- 
win V.  Goldfrank,  88  Tex.  249,  31  R.  W.  1064, 
affirming  9  Tex.  Civ.  App.  269,  26  S.  W.  125; 
State  ex  rel.  Atchinson  &  N.  R.  Co.  v.  Lan- 
caster County,  4  Neb.  537,  19  Am.  Rep.  641 ; 
State  ex  rel.  Hamilton  County  v.  Ream,  16 
Neb.  681,  21  N.  W.  398;  Beebe  v.  Wells,  37 
Kan.  472,  15  Pac.  565;  State  ex  rel.  Bell  v. 
Frazier,  36  Or.  178,  59  Pac.  5. 
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The  same  is  true  of  §  2589,  Rev.  Codes 
1905,  being  cliapter  87  of  the  Laws  of  1905. 
and  of  chapter  127  of  the  Laws  of  1913,  and 
in  BO  far  as  the  fee  or  charge  of  $o  for  each 
and  every  $1,000,  or  fraction  thereof,  in  ei- 
ccss  of  the  first  $1,000  is  concerned.  Cbip- 
ter  66  of  the  Laws  of  1903  and  §  2071  of 
the  Revised  Codes  of  1899,  being  chapter 
50  of  the  Laws  of  1890,  however,  are  invalid 
even  as  to  the  initial  fee  of  $5,  as  such  is 
not  imposed  upon  all  estates  equally,  but  ac- 
cording to  the  value  thereof.  They  are  nec- 
essarily equally  invalid  as  to  the  added  fee 
of  $5  for  every  $1,000  additional  value. 
These  acts  are  not  strictly  before  us;  bat 
we  mention  the  same  in  order  that  no  con- 
fusion of  administration  may  arise  from  this 
opinion. 


INDIANA  supreme:  COVRT. 

RED  MEN'S  FRATERNAL  ACCIDENT 
ASSOCIATION  OF  AMERICA,  App^ 

V. 

SUSAN  H.  RIPPEY. 

(—  Ind.  — ,  103  N.  E.  345.) 

Insurance  —  exception  of  Ilabilitj  for 
death  within  year  —  validity. 

1.  A  certificate  or  policy  of  insurance 
may  provide  that  there  shall  be  no  liability 
on  the  part  of  the  insurer  if  the  insured  die 
within  a  year  from  some  cause  or  disesiie 
excepted  from  the  general  provisions  of  the 
contract  of  insurance. 

Same  -»  burden  of  proof. 

2.  The  burden  is  on  the  insurer  to  allege 
and  prove  that  the  death  of  the  insured  re- 
sulted from  an  excepted  cause  and  within 
the  time  to  which  such  exception  is  limited. 

Same  —  death  from  excepted  cause  — 
return  of  premium  as  condition  of 
defense. 

3.  An  insurer  need  not  netum  or  tender 
the  premiums  received,  as  a  condition  of 
setting  up  as  a  defense  the  death  of  tbe 

Note.  ^  Duty  of  insured  to  negativt 
death  or  accident  frotn  excepttd 
cause. 

The  present  note  is  supplementary  to  one 
on  the  same  subject  appended  to  Starr  t. 
MtTLSL  L.  Ins.  Co.  4  L.R.A.(N.S.)  636. 

These  notes,  as  indicated  by  the  title,  aie 
Gonfined  to  the  duty  to  negative  death  from 
an  excepted  cause,  and  do  not  purport  to 
cover  cases  like  Moore  v.  Illinois  Com- 
mercial Men's  Asso.  166  111.  App.  3S,  and 
Caldwell  ▼.  Iowa  State  Traveling  Men's 
Asso.  —  Iowa,  — ,  136  N.  W.  678,  which 
deal  with  the  duty  of  plaintiff  in  an  aetion 
on  an  accident  policy  to  show  that  death  re- 
sulted from  an  accident,  though  if  there  are 
exceptions  of  certain  accidental  causes  in 
such  a  policy,  the  question  as  to  the  duty 
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Insured  from  an  excepted  cause,  since  the 
insurance  contracted  for  has  been  given. 

Appeal  <»  antagonistic  instractions. 

4.  The  giving  of  antagonistic  instructions 
on  a  material  issue  is  reversible  error. 

Same  —  review  of  instructions  in  ab- 
sence of  evidence. 

6.  The  rule  that  instructions  will  not  be 
reviewed  on  appeal  in  the  absence  of  the 
evidence  does  not  applj  to  instructions 
which  must  be  held  erroneous  because  im- 
proper under  any  evidence  admissible  under 
the  issues. 

On  Petition  for  Rehearing. 

(—  Ind.  — ,  104  N.  E.  641.) 

Insurance  —  forfeiture  —  risl£  not  cov- 
ered. 

6.  The  question  of  forfeiture  is  not  in- 
volved in  a  defense  to  an  action  upon  an 
insurance  policy  which  sets  up  that  the 
insured  died  within  the  time  specified  of  a 
disease  excepted  for  a  given  time  from  the 
operation  of  the  policy. 

Appeal  <»  partial  record  —  duty  to  pro- 
duce remainder. 

7.  When  an  appellant  brings  up  enough 
of  the  record  to  show  prejudicial  error  ap- 
pellee must,  if  the  error  can  be  overcome 
by  consideration  of  another  part  of  the 
record,  take  the  proper  steps  to  enable  the 
court  to  examine  the  entire  record. 

(November  25,  1913.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Washington  Coun- 
ty in  plaintiff's  favor  in  an  action  on  a  bene- 
fit certificate.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  W.  Hottel  for  appellant. 
Messrs.  Mitchell  A  Blitchell  for  appel- 
lee. 

Cox,  J^  delivered  the  opinion  of  the 
court: 

Appellant  issued  to  appellee's  husband  a 
benefit  certificate,  June  12,  1908.  He  died 
December  28,  1908.  Among  other  pro- 
visions for  benefits  and  indemnity  for  sick- 
ness, accident,  and  death,  the  certificate  pro- 
vided that,  in  case  of  the  death  of  the  cer- 
tificate holder  while  the  certificate  was  in 
force,  the  association  would  pay  to 'appellee, 
his  wife,  if  living,  under  conditions  con- 
tained in  the  certificate,  the  sum  of  $100,  if 
the  certificate  holder  should  die  as  the  re- 
sult of  sickness.  Appellee  sued  to  recover 
this  sum.  Appellant  answered  the  com- 
plaint by  general  denial.  There  was  also  a 
special  answer  which  was  based  on  a  provi- 
sion in  the  certificate  which  limited  the 
agreement  of  the  association  to  pay  the  sum 
named.  This  provision  was  as  follows: 
"During  the  first  twelve  months  from  the 
date  of  this  certificate,  or  any  reinstatement 
thereunder,  no  indemnity  or  benefit  shall  be 


of  negativing  such  exception  is  within  the 
scope  of  the  note. 

Exceptions  other  than  suicide. 

As  stated  in  the  earlier  note,  it  is  well 
settled  that  in  actions  on  life  or  accident 
policies  the  plaintiff  need  not  allege  that  the 
death  or  injury  of  the  insured  did  not  re- 
sult from  a  cause  which  by  the  terms  of  the 
policy  would  relieve  the  insurer  from  lia- 
bility. 

Thus  the  plaintiff  need  not  allege  in  his 
complaint  that  the  insured's  death  did  not 
result  from  voluntary  exposure  to  unneces- 
sary danger,  this  being  a  matter  for  the  in- 
surer to  plead  in  defense.  Continental 
Casualtv  Co.  v.  Jennings,  45  Tex.  Civ.  App. 
42.3,  99  *^S.  W.  423. 

Or  that  he  did  not  expose  himself  to  un- 
necessary danger  within  the  meaning  of  an 
exception  of  an  accident  policy.  Noyes  v. 
Commercial  Travellers'  Eastern  Acci.  Asso. 
190  Mass.  171,  76  N.  E.  665. 

The  burden  in  such  cases  is  upon  the  in- 
surer to  prove  that  the  death  or  injury  for 
which  a  recovery  is  sought  resulted  from  a 
cause  which  by  the  terms  of  the  policy 
would  avoid  the  risk. 

Thus  the  insurer  has  the  burden  of  prov- 
ing that  the  insured's  death  resulted  from 
the  use  of  intoxicating  liquor  within  the 
meaning  of  a  provision  excluding  liability 
in  case  of  the  intemperate  use  of  liquors.  I 
50  L.R^.(N.S.) 


Brotherhood  of  Painters  v.  Barton,  46  Ind. 
App.  160,  92  N.  E.  64;  McDermott  v.  Hawk- 
eye  Commercial  Men's  Asso.  —  Iowa,  — , 
139  N.  W.  472;  Junior  Order  U.  A.  M.  v. 
Ringo,  146  Ky.  602,  143  S.  W.  22 ;  Lockway 
V.  Modem  Woodmen,  121  Minn.  170,  141 
N.  W.  1;  Cummings  v.  Sovereign  Camp  W. 
W.  170  Mo.  App.  194,  156  S.  W.  488; 
Haines  v.  Canadian  R.  Acci.  Ins.  Co.  20 
Manitoba  L.  Rep.  69,  affirmed  in  44  Can. 
S.  C.  386,  21  Ann.  Cas.  916. 

And  the  burden  is  on  the  insurer  of  prov- 
ing:— 

— that  the  injury  or  death  was  inten- 
tionally inflicted  within  an  exception  of  the 
policy.  Gay  nor  v.  Travelers  Ins.  Co.  12  Ga. 
App.  601,  77  S.  E.  1072;  Guldenkirch  v. 
United  States  Mut.  Acci.  Asso.  25  N.  Y. 
S.  R.  945,  6  N.  Y.  Supp.  428;  Stevens  v. 
Continental  Casualty  Co.  12  N.  D.  463,  97 
N.  W.  862;  Allen  v.  Travelers'  Protective 
Asso.  —  Iowa,  — ,  48  L.R.A.(N.S.)  600,  143 
N.  W.  574; 

— that  the  injury  or  death  was  the  result 
of  voluntary,  unnecessary  exposure  to 
danger  withm  an  exception.  McClure  v. 
Great  Western  Acci.  Asso.  141  Iowa,  360, 
118  N.  W.  269;  Noyes  v.  Commercial  Trav- 
ellers' Eastern  Acci.  Asso.  190  Mass.  171, 
76  N.  E.  665;  Garcelon  v.  Commercial  Trav- 
ellers' Eastern  Acci.  Asso.  195  Mass.  531,  10 
L.R.A.(N.S.)  961,  81  N.  E.  201;  Price  ▼. 
National  Acci.  Soc.  37  Pa.  Super.  Ct.  299; 
Bakalars  v.   Continental  Casualty  Co.  141 
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claimed  or  be  payable  if  the  disability  or 
death  is  caused  or  contributed  to  by  rheu- 
matisxxL  lumbago,  sciatica,  or  tuberculosis 
which  shall  exist  or  commence  within  twelve 
months  from  the  date  of  this  certificate." 
This  answer  allied  that  the  certificate 
holder  died  on  December  30,  1908,  within 
twelve  months  of  the  date  of  the  certificate; 
that  the  cause  of  his  death  was  pulmonary 
tuberculosis;  and  that  therefore  no  liability 
on  the  certificate  had  accrued.  A  general 
denial  was  replied  to  this  answer,  and  the  is- 
sues thus  formed  were  tried  by  jury,  which 
found  for  plaintiff.  From  a  judgment  there- 
on comes  this  appeal. 

The  only  errors  assigned  and  not  waived 
arise  from  the  action  of  the  court  in  over- 
ruling appellants  motion  for  a  new  trial. 


Some  of  the  causes  for  a  new  trial  presented 
by  appellant's  motion  are  based  on  the  action 
of  the  trial  court  in  giving  instroetions  on 
its  own  motion  and  at  the  request  of  appel- 
lee, and  its  refusal  to  give  instructions  re- 
quested by  appellant*  One  of  these  instruc- 
tions, which  was  given  by  the  court  at  the 
request  of  appellee  over  appellant's  objec- 
tion and  exception,  was  as  follows:  "The 
jury  is  instructed  that  the  defendant,  to 
sustain  its  second  paragraph  of  defense  in 
this  cause,  must  show  by  a  fair  preponder- 
ance of  the  evidence  that  James  F.  Rippey, 
the  insured,  came  to  his  death  by  pulmonary 
tuberculosis,  or  that  said  disease  was  the 
proximate  cause  of  his  death,  and  that  said 
defendant  returned  or  offered  to  return  the 
premiums  to  plaintiff  before  the  bringing  of 


Wis.  43,  25  L.R.A.(N.S.)  1241,  122  N.  W. 
721,  18  Ann.  Cas.  1123; 

— that  death  was  due  wholly  or  in  part  to 
bodily  or  mental  infirmity  or  disease.  Ver- 
non V.  Iowa  State  Traveling  Men's  Asso.  — 
Iowa,  — ,  138  N.  W.  697;  Beile  v.  Travelers' 
Protective  Asso.  166  Mo.  App.  629,  135  S. 
W.  497; 

— ^that  insured  came  to  his  death  while 
acting  as  a  railroad  brakeman,  which  risk 
was  excepted.  Queatham  v.  Modern  Wood- 
men, 148  Mo.  App.  33,  127  S.  W.  651 ;  Wolf- 
gram  V.  Modern  Woodmen,  167  Mo.  App. 
226,  149  S.  W.  1167; 

— that  insured's  death  occurred  in  conse- 
quence of  his  violation  of  law.  Sovereign 
Camp,  W.  W.  v.  Jackson,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  1137;  Brahmsteadt  v.  Mystic 
Workers,  162  Wis.  680,  140  N.  W.  364; 

— that  death  resulted  from  leaving  a  mov- 
ing conveyance.  Kirkpatrick  v.  i£tna  L. 
Ins.  Co.  141  Iowa,  74,  22  L.R.A.(N.S.)  1255, 
117  N.  W.  1111. 

And  where  a  policy  provides  for  a  lim- 
ited liability  in  case  of  injuries  received 
while  on  the  roadbed  or  bridge  of  a  railroad, 
except  while  crossing  at  a  public  highway, 
the  burden  is  upon  the  insurer  to  show  that 
the  accident  occurred  on  the  roadbed  of  a 
railway,  and  also  that  the  place  where  it 
occurred  was  not  a  crossing  at  a  public 
highway.  McClure  ▼.  Great  Western  Acci. 
Asso.  141  Iowa,  350,  118  N.  W.  269. 

And  proofs  of  death  containing  admis- 
sions as  to  the  insured's  use  of  intoxicants 
do  not  change  the  rule  that  the  burden  is 
on  the  insurer  to  show  that  death  resulted 
from  the  intemperate  use  of  intoxicating 
liquor.  Lockway  v.  Modem  Woodmen,  121 
Minn.  170,  141  N.  W.  1. 

Saicide. 

As  in  the  case  of  other  exceptions  it  is 
held  that  the  burden  of  proof  is  not  upon 
the  plaintiff,  in  making  out  a  prima  facie 
case,  to  show  that  the  insured  did  not  come 
to  his  death  by  suicide.  Miles  v.  Court  of 
Honor,  173  111.  App.  187;  Mittelstadt  v. 
Modern  Woodmen,  143  Iowa,  186,  136  Am. 
St.  Rep.  765,  121  N.  W.  803. 
50  L.R.A.(N.S.) 


I     The  burden  of  proof  is  on  the  insurer  to 
show  that  the  insured's  death  resulted  from 
suicide  within  an  exception  in  the  policv. 
Grand  Lodge,  A.  O.  U.  W.  v.  Banister,  80 
Ark.  190,  96  S.  W.  742;  Georgia  L.  Ins.  Co. 
V.  McCranie,  12  Ga.  App.  855,  78  S.  E.  1115; 
Mutual  L.  Ins.-  Co.  v.  Durden,  9  Ga.  App. 
797,  72  S.  £.  296;  American  Home  Circle  v. 
Schneider,  134  111.  App.  600;  Miles  v.  Court 
of  Honor,  173  111.  App.  187;  Modem  Woo.|- 
men  v.  Kincheloe,  175  Ind.  663,  94  N.  E.  22S. 
Ann.   Cas.    1913C,   1259,   affirming  —    In«i. 
App.  — ,  91  N.  E.  976;  Prudential  Ins.  Ci>. 
V.  Dolan,  46  Ind.  App.  40,  91  N.  &  970; 
Tonilinson   v.   Sovereign   Camp,  W.  W.  — 
Iowa,  — ,  141  N.  W.  950;   Van  Norman  v. 
Modern   Brotherhood,    134   Iowa,   575,    111 
N.  W.  992;  Scott  v.  Sovereign  Camp.  W.  W. 
149  Iowa,  562,  129  N.  W.  302;  Mittelstadt 
V.  Modem  Woodmen,  143  Iowa,  186, 136  Am. 
St.    Rep.    766,   121    N.   W.    803;    Common- 
wealth L.  Ins.  Co.  V.  Hughes,  145  Ey.  650, 
140  S.  W.  1014;  iEtna  L.  Ina  Co.  v.  Rustin, 
151  Ky.  103,  161  S.  W.  366;  Ruterbusch  v. 
Supreme  Court,  I.  0.  F.  162  Mich.  213,  127 
N.  W.  288;  Ferris  v.  Court  of  Honor,  152 
Mich.    322,    116    N.    W.    448;    Kornig   v. 
Western    Life    Indemnity    Co.    102    Mino. 
31,   112  N.  W.   1039;   O'Connor  v.  Modern 
Woodmen,  110  Minn.   18,  25  L.R.A.(N-S.) 
1244,    124    N.    W.    454;     Lindahl    v.    Su- 
preme Court,  I.  0.  F.  100  Minn.  87,  8  LJUl. 
(N.S.)  916, 117  Am.  St.  Rep.  666,  110  X.  W. 
358;  Claver  v.  Woodmen  of  World,  152  Mo. 
App,  165,  133  S.  W.  16a;  Richey  v.  Wood- 
men of  World,  163  Mo.  App.  235,  146  S.  W. 
461;  Cummings  v.  Sovereign  Camp.  W.  W. 
170  Mo.  App.  194,  165  S.  W.  488;  Walden  v. 
Bankers'  Life  Asso.  89  Neb.  646,  131  X.  W. 
962;    Schrader  v.  Modem  Brotherhood,  90 
Neb.  683,  134  N.  W.  267 ;  Christy  v.  Amer- 
ican  Temperance  Life  Ins.  Asso.  68  Misc. 
178,  123  N.  Y.  Supp.  740;  Paulsen  v.  Mod- 
ern Woodmen,  21  N.  D.  235,  130  N-  W.  231: 
Hilderbrand  v.  United  Artisans,  50  Or.  159, 
91    Pac.   542;    Bircher  v.  Modem  Brother 
hood,  25  S.  D.  325,  126  N.  W.  683;  Grand 
Fraternity  v.  Melton,  102  Tex.  399,  117  & 
W^.  788,  reversing  on  other  grounds  —  Tex. 
Civ.  App.  — ,  111  S.  W.  967;  Mutual  L.  Ina 
Co.  V.  Ford,  —  Tex.  Civ.  App.  — ,  130  S.  W. 
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this  suit."  The  court  also  gave  at  the  re- 
quest of  appellant  the  following  instruc- 
tions:  "The  defendant  has  alleged  in  its 
answer  to  the  complaint  that  the  deceased 
died  of  tuberculosis,  and  that  his  death  oc- 
curred within  the  year  from  the  date  of  the 
execution  of  the  contract  sued  on,  and  I 
instruct  you  that»  if  you  find  from  a  fair 
preponderance  of  the  evidence  in  this  case 
that  the  deceased  did  die  of  tuberculosis 
within  a  year  from  the  execution  of  the  con- 
tract or  policy,  then  I  instruct  you  that  the 
plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant."        *■ 

The  benefit  certificate  issued  to  appel- 
lee's husband  contained  the  provision  set  out 
in  appellant's  second  paragraph  of  answer  as 
above  stated.     It  can  scarcely  be  doubted 


that  there  may  be  a  valid  stipulation  in  a 
policy  of  life  insurance  wholly  exempting 
the  insurer  from  liability  in  case  of  death 
from  some  specified  disease,  or  cause,  and  it 
follows  that  a  certificate  or  policy  of  in- 
surance may  provide  that  there  shall  be  no 
liability  on  the  part  of  the  insurer  if  the  in- 
sured die  within  a  year  from  some  cause  or 
disease  excepted  from  the  general  provisions 
of  the  contract  to  insure  against  death.  25 
Oyc  p.  874,  and  cases  there  cited;  Bacon^ 
Ben.  Soc.  3d  ed.  §  320;  Beach,  Ins.  |  912; 
Knights  &  Ladies,  C.  J.  O.  v.  Shoal  (1906) 
166  Ind.  367,  77  N.  E.  738. 

In  such  case  the  insurance  is  of  a  limited 
nature  until  after  the  expiration  of  the 
time  named,  and  there  is  no  insurance 
against  death  from  the  excepted  disease  or 


769,  writ  of  error  denied  in  103  Tex.  622, 
131  S.  W.  406;  Sovereign  Camp,  W.  W.  v. 
Boehme,  44  Tex.  Civ.  App.  169,  97  S.  W. 
847;  Metropolitan  L.  Ins.  Ca  v.  DeVault, 
109  Va.  392,  63  S.  E.  982,  17  Ann.  Cas.  27; 
South  Atlantic  L.  Ins.  Co.  v.  Hurt,  —  Va. 
— ,  79  S.  E.  401 ;  Cady  v.  Fidelity  &  C.  Co. 
134  Wis.  322,  17  L.R.A.(N.S.)  260,  113  N. 
W.  967;  Rohloff  v.  Aid  Asso.  130  Wis.  61, 
109  N.  W.  989;  Krogh  v.  Modern  Brother- 
hood, 163  Wis.  397,  46  L.R.A.(N.S.)  404, 
141  N.  W.  276. 

As  stated  in  the  early  note  self-destruc- 
tion is  contrary  to  the  general  conduct  of 
mankind,  and  it  is  held  that  where  the  cir- 
cumstances leave  room  for  doubt  the  pre- 
sumption is  against  suicide.  Wilkinson  v. 
j£tna  L.  Ins.  Co.  240  111.  206,  26  L.R.A. 
(N.S.)  1266,  130  Am.  St.  Rep.  269,  88  N.  E. 
550,  affirming  144  111.  App.  38;  American 
Home  Circle  v.  Schneider,  134  111.  App.  600; 
Van  Norman  v.  Modern  Brotherhood,  134 
Iowa,  675,  111  N.  W.  992,  subsequent  ap- 
peal, 143  Iowa,  536,  121  N.  W.  1080;  Tom- 
linson  v.  Sovereign  Camp,  W.  W.  —  Iowa, 
— ,  141  N.  W.  960;  Bohaker  v.  Travelers' 
Ins.  Co.  215  Mass.  32,  46  L.R.A.(N.S.)  543, 
102  N.  E.  342;  O'Connor  v.  Modern  Wood- 
men, 110  Minn.  18,  26  L.R.A.(N.S.)  1244, 
124  N.  W.  454;  Kornig  v.  Western  Life  In- 
demnity Co.  102  Minn.  31,  112  N.  W.  1039; 
Lindahl  v.  Supreme  Lodge,  I.  0.  F.  100 
Minn.  87,  8  L.R.A.(N.S.)  916,  117  Am.  St. 
Rep.  666,  110  N.  W.  358;  Claver  v.  Wood- 
men of  World,  152  Mo.  App.  165,  133  S.  W. 
153;  Almond  v.  Modern  Woodmen,  133  Mo. 
App.  382,  113  S.  W.  695;  Cornell  v.  Travel- 
ers' Ins.  Co.  120  App.  Div.  459,  104  N. 
Y.  Supp.  999;  Paulsen  v.  Modern  Wood- 
men, 21  N.  D.  235,  130  N.  W.  231;  South 
Atlantic  L.  Ins.  Co.  v.  Hurt,  —  Va.  — ,  79 
S.  E.  401 ;  Rohloff  v.  Aid  Asso.  130  Wis.  61, 
109  N.  W.  989;  Krogh  v.  Modern  Brother- 
hood, 153  Wis.  397,  46  L.R.A.(N.S.)  404, 
141  N.  W.  276. 

And  in  the  absence  of  anything  to  show 
that  one  found  dead  was  not  in  his  right 
mind,  the  jury  may  act  on  the  presumption 
that  he  did  not  commit  suicide.  Tackman 
v.  Brotherhood  of  American  Yeoman,  132 
Iowa,  64,  8  L.R.A.(N.S.)  974,  106  N.  W.  350. 
50  L.R^.(N.S.) 


And  the  presumption  against  suicide 
arises  even  wnere  it  is  shown  by  proof  that 
death  was  self-inflicted,  it  being  presumed 
to  have  been  accidental  until  the  contrary  is 
made  to  appear.  Grand  Lodge,  A.  O. 
U.  W.  V.  Banister,  80  Ark.  190,  96  S.  W. 
742. 

It  is  also  held  that  where  death  or  in- 
jury is  shown  to  have  resulted  from  an  ex- 
ternal and  visible  injury  there  is  a  presump- 
tion that  it  was  not  intentionallv  iiifiicted. 
Allen  V.  Travelers'  Protective  Asso.  —  Iowa, 
— ,  48  L.R.A.(N.S.)  600,  143  N.  W.  574; 
Caldwell  v.  Iowa  State  Traveling  Men's 
Asso.  —  Iowa,  — ,  136  N.  W.  678. 

But  a  presumption  against  suicide  does 
not  arise  where  it  is  merely  shown  that  the 
insured  was  drowned  and  it  is  not  shown 
that  the  manner  of  the  insured's  death  was 
unknown,  since  such  presumption  arises 
only  after  the  introduction  of  evidence  com- 
patible with  both  the  theory  of  accidental 
death  and  with  the  theory  of  suicide. 
Farnslcv  v.  Philadelphia  L.  Ins.  Co.  156 
Ky.  699,  161  S.  W.   1111. 

In  Modern  Woodmen  v.  Craiger,  175  Ind. 
30,  92  N.  E.  113,  petition  for  rehearing  de- 
nied in  175  Ind.  35,  93  N.  E.  209,  reversing 
—  Ind.  App.  — ,  90  N.  E.  84,  it  was  held 
that  an  instruction  was  erroneous  which 
told  the  jury  that  owing  to  the  instinc- 
tive love  of  life  the  presumption  was 
against  suicide,  and  that  the  burden  was 
upon  the  party  asserting  death  in  such 
manner  to  establish  the  fact,  and  that  the 
evidence  must  be  of  such  a  character 
as  CO  exclude  with  reasonable  certainty 
every  other  hypothesis.  The  court  said: 
"This  instruction  is  manifestly  errone- 
ous. The  court,  in  the  opening  clause, 
in  effect  declares  that  a  presumption  of  law 
against  suicide  exists  under  all  circum- 
sUinces,  and  therefore  the  burden  of  prov- 
ing self-destruction  is  cast  upon  the  party 
relying  on  that  fact,  thus  confusing  matters 
of  pleading  and  proof.  The  defense  founded 
upon  suicide  is  affirmative  in  character,  and 
must  be  specially  pleaded ;  and  hence,  under 
the  general  rules  of  practice,  appellant  as- 
sum^  the  burden  of  the  issue,  without  ret- 
6^ 
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cause  within  the  time  specified.  Death  from 
the  excepted  cause  within  the  time  fixed  by 
the  certificate  is  a  matter  of  defense,  and 
need  not  be  negatived  or  anticipated  by  the 
complaint ;  the  burden  resting  on  the  insurer 
to  allege  by  answer  and  to  prove  by  a  pre- 
ponderance of  the  evidence  the  fact  of  death 
from  the  excepted  cause  within  the  time 
named.  When  alleged  and  proved,  the  de- 
fense is  complete.  Joyce,  Ins.  §  3684;  Co- 
burn  V.  Travelers'  Ins.  Co.  (1887)  145  Mass. 
226,  230,  13  N.  E.  604.  See  cases  collected 
in  note  to  Starr  v.  ^tna  L.  Ins.  Co.  ( 1905 ) 
4  L.R.A.(N.S.)  636.  Such  a  provision  is 
similar  to  a  provision  against  liability  in 
case  of  death  from  suicide,  and  the  rule  just 
stated  has  been  frequently  applied  to  such 
cases.  Modern  Woodmen  v.  Craiger  (1910) 
176  Ind.  30,  92  N.  K  113,  93  N.  E.  209;  Mod- 
ern Woodmen  ▼.  Kincheloe  (1911)  175  Ind. 
663,  94  N.  E.  228,  Ann.  Cas.  1913C,  1269; 
Hodson  V.  Great  Camp,  K.  M.  M.  (1911)  47 
Ind.  App.  113,  93  N.  E.  861. 

The  instructions  set  out  above  are  har- 
monious in  correctly  placing  the  burden  on 
appellant  of  showing  death  from  an  excepted 
cause  within  the  time  named  in  the  certifi- 
cate. But  the  last  clause  of  the  first-named 
instruction,  that  given  by  the  court  at  the 
request  of  appellee,  which  required  appellant 
also  to  show  by  a  fair  preponderance  of  the 
evidence  that  appellant  had  returned  or  of- 


fered to  return  the  premiums  before  the  suit 
was  brought,  is  radically  erroneous.  Appel- 
lant was  not  required  to  return  or  offer  to 
return  any  premiunos  before  availing  itself 
of  this  defense.  As  we  have  seen,  by  tht 
terms  of  the  contract,  the  inauranoe  was  in 
force  from  the  beginning  as  to  all  manner  of 
death  save  from  causes  specifically  excepted, 
and  it  would  become  in  force  as  to  these  af- 
ter the  lapse  of  a  year  from  the  date  of  the 
certificate.  Upon  these  terms  the  insured 
paid  his  premiums.  The  insurance  con- 
tracted for  had  been  given  by  appellant,  and 
it  was  under  no  duty  to  return  the  pre- 
miums. Such  cases  as  (Commercial  L.  Ins.  Co. 
V.  Schroyer  (1911)  176  Ind.  664,  95  N.  E. 
1004,  Ann.  Cas.  1914A,  968,  and  American 
Cent  Ia  Ins.  Co.  v.  Rosenstein  (1910)  46 
Ind.  App.  637,  92  N.  E.  380,  which  hold  that 
answers  which  seek  to  avoid  liability  on  in- 
surance contracts,  on  the  ground  of  fraud 
in  making  false  answers  to  questions  in  the 
application  for  insurance  which  afiTect  the 
risk,  must,  before  they  are  sufficient  to  de- 
feat a  recovery,  show  a  seasonable  elect4oa 
to  avoid  and  rescind  the  contract  and  to 
tender  back  the  premiums  recovered,  have 
no  application  to  an  answer  based  on  a  pra- 
vision  limiting  the  risk  such  as  that  before 
us.  The  theory  of  such  cases  is  that  by  rea- 
son of  the  fraud  there  has  been  no  contract 
from  the  first  if  the  insurer  elect  to  rescind 


erence  to  any  presumption  of  law  on  the 
question.  Presumptions  of  law  are  usually 
grounded  upon  public  policy,  social  conveni- 
ence, or  safety,  and  are  either  such  as  the 
statutes  expressly  declare,  or  such  infer- 
ences as  the  courts  generally,  in  their  legal 
experiences,  have  recognized  and  sanctioned 
in  the  administration  of  justice.  Many 
such  presumptions  have  been  established 
and  are  universally  recognized — such  as 
that  persons  know  the  contents  of  writings 
signed  by  them;  that  the  contents  of  public 
records  import  notice;  that  persons  intend 
the  natural  consequences  of  IJieir  voluntary 
acts,  and  that  public  officers  legally  per- 
form their  official  duties.  Individuals  may 
avail  themselves  of  legal  presumptions 
in  private  controversies,  although  they  are 
most  aptly  invoked  to  subserve  the  public 
good.  The  matter  in  controversy  here  was  a 
private  contract  not  involving  directly  pub- 
lic policy  or  welfare,  and  there  was  no  legal 
presumption  pertinent  or  available  to  either 
party.  It  is  true  that  death  by  suicide  is 
unnatural,  and  it  is  not  inaccurate  to  say 
negatively  that  the  law  will  not  presume 
an  unexplained  death  to  have  been  suicidal, 
as  it  will  not  presume  the  eitistence  of 
fraud,  bad  faith,  or  dishonest  conduct.  In 
determining  the  charge  of  suicide,  the  jury 
may  properly  consider  the  facts  and  cir- 
cumstances bearing  upon  that  question 
given  in  evidence,  in  the  light  of  their  com- 
mon knowledge  and  experience  that  mankind 
instinctively  love  life  and  generally  shun 
60  L.R,A.(N.S,) 


death,  although  occasionally  men,  both  sane 
and  insane,  take  their  own  lives.  The  cause 
of  death  was  directly  in  issue  in  this  ca»e, 
to  be  decided  not  by  a  presumption  of  law, 
but  as  an  inference  of  fact  by  the  jury,  in 
the  same  manner  as  other  facts  are  deter- 
mined in  civil  actions." 

It  has  been  held  that  the  mere  fact  of 
suicide  will  not  remove  the  presumption  of 
sanity,  and  that  where  a  policy  only  ex- 
tends to  cases  of  suicide  committed  when 
the  insured  was  insane  the  burden  is  upon 
the  plaintiff,  in  an  action  on  the  policy,  to 
show  that  the  insured  was  not  of  sound 
mind  when  he  took  his  life.  Supreme  Coun- 
cil, R.  A.  V.  Wishart,  112  a  C.  A.  691.  192 
Fed.  463. 

As  stated  in  the  note  to  which  this  is  sup- 
plementary, in  some  jurisdictions  where  sui- 
cide Is  relied  on  as  a  defense  the  burden  of 
proof  is  not  shifted  by  the  fact  that  the 
verdict  of  the  coroner's  jury,  and  proofs  ol 
loss  furnished,  stated  that  the  insured  com- 
mitted suicide,  and  the  same  result  has  been 
reached  in  later  cases.  Grand  Lodge,  A.  0. 
U.  W.  V.  Banister,  80  Ark.  190,  96  S.  W.  742 
(verdict  of  coroner's  jury) ;  Mutual  L.  Iw. 
Co.  ▼.  Burden,  9  Ga,  App.  797,  72  S.  B.  295 
(proofs  of  death);  Peckham  v.  Modern 
Woodmen,  161  HI.  App.  95 ;  MittelsUdt  v. 
Modern  Woodmen,  143  Iowa,  186,  136  Am. 
St.  Rep.  766,  121  N.  W.  803  (verdict  of  cor- 
oner's jurv) ;  Christv  v.  American  Temper- 
ance Life  Ins.  Asso.  68  Misc.  178,  123  N.  T- 
Supp.   740    (proofs  of  death,  not  preparfd 
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and  avoid  it  for  the  fraud — ^that  there  has 
never  been  any  insurance  and  no  liability  to 
pay  on  the  part  of  the  insurer,  and  therefore 
no  premiums  earned.  In  the  case  before  us 
there  has  been  some  insurance  from  the  in- 
ception of  the  contract,  but  that  insurance 
did  not  cover  loss  from  death  from  tubercu- 
losis during  the  first  year  of  the  contract. 
The  premiums  were  earned  in  accordance 
with  the  unmistakable  terms  of  the  contract, 
and  appellant  was  not  under  obligation  to 
return  them.  The  answer  was  met  by  a 
general  denial,  and  there  was  no  issue  raised 
by  any  pleading  in  the  case  which  placed 
any  duty  on  appellant  to  return  premiums. 
That  part  of  the  instruction  under  consider- 
ation was  erroneous,  and  not  applicable  to 
any  evidence  which  would  have  been  rele- 
vant and  material  under  the  issues. 

In  the  particular  under  discussion  it  was 
antagonistic  to  the  instruction  given  at 
the  request  of  appellant,  which  was  a  correct 
and  full  statement  of  the  burden  resting  on 
appellant  in  respect  to  the  second  paragraph 
of  answer.  Under  the  latter,  appellant  was 
not  required  to  show  a  return  or  tender  of 
premiums,  while  under  the  former  he  was 
bound  to  do  so.  Which  instruction  the  jury 
should  follow  it  could  not  know.  For  each 
of  these  reasons  the  court  committed  re- 
versible error.  Rapp  v.  Kester,  125  Ind.  79, 
25  N.  £.  141;  Wenning  v.  Teeple  (1896)  144 


Ind.  189,  194,  41  N.  E.  600;  Chestnut  v. 
Southern  Indiana  R.  Go.  (1901)  157  Ind. 
515,  62  N.  E.  32;  Cleveland,  C.  C.  &.  St.  L. 
R.  Co.  V.  Rudy  (1909)  173  Ind,  181,  189,  89 
N.  E.  951. 

The  evidence  is  not  in  the  record,  and 
counsel  for  appellee  seek  to  avoid  a  reversal 
for  error  in  giving  instructions  by  Invoking 
the  well-settled  rule  that  instructions  will 
not  be  reviewed  on  appeal  in  the  absence 
of  the  evidence.  But  the  rule,  as  shown  hy 
the  cases  just  cited,  does  not  apply  to  in- 
structions which  must  be  held  erroneous,  if 
improper  under  any  evidence  admissible  un- 
der the  issues,  and  that,  as  has  been  shown, 
is  the  fact  in  this  case. 

Counsel  for  appellant  make  complaint  of 
other  instructions,  one  given  by  the  court 
of  its  own  motion  and  others  at  appellee's 
request.  They  were  on  the  theory  of  a  for- 
feiture of  the  policy  and  on  the  theory  of  a 
rescission  of  the  insurance  contract.  The  rec- 
ord shows  that  no  such  issues  were  pre- 
sented. There  was  no  pleading  on  behalf 
of  appellant  asserting  any  forfeiture  of 
rights  under  the  policy  or  for  a  rescission. 
The  instructions  were  beyond  the  issue,  and 
should  not  have  been  given. 

Other  questions  are  raised  under  the  mo- 
tion for  a  new  trial,  but  they  are  of  such  a 
nature  that  the  conclusion  reached  makes 
them  wholly  immaterial. 


bv  beneficiary);  Soules  v.  Brotherhood  of 
American  Yeoman,  19  N.  D.  23,  120  N.  W. 
760  (proofs  of  death,  not  prepared  by  bene- 
ficiarv);  Rohloff  v.  Aid  Asso.  130  Wis.  61, 
109  N.  W.  989  (proofs  of  death). 

In  Scott  V.  Homesteaders',  149  Iowa,  541, 
129  N.  W.  310,  where  the  evidence  was  such 
that  proof  of  suicide  necessarily  negatived 
the  hypothesis  either  of  murder  or  accident, 
and  the  burden  of  establishing  suicide  was 
upon  the  insurer,  an  instruction  that  if, 
after  considering  all  the  evidence  in  the 
case,  the  jury  were  unable  to  say  by  whom 
or  how  the  wound  resulting  in  the  insured's 
death  was  inflicted,  their  verdict  should  be 
for  the  plaintiff,  was  held  not  objectionable 
on  the  ground  that  it  cast  the  burden  upon 
the  insurer  of  proving  the  two  negatives, — 
that  the  deceased  was  not  murdered,  and 
that  his  death  was  not  caused  by  accident. 

It  has  been  held  that  an  instruction  which 
recognized  the  exception  provided  for  in 
cases  of  voluntary  and  unnecessary  ex- 
posure to  danger,  and  the  exception  made 
in  case  of  death  occurring  while  the 
insured  was  walking  on  a  railroad  track,  as 
constituting  but  one  exception,  and  stated 
that  the  insurer  must  show  that  the  insured 
consciously  and  intentionally  exposed  him- 
self to  danger  by  being  or  walking  on  a  rail- 
road track,  was  erroneous,  since  the  two 
were  separate  and  distinct  exceptions  and 
subject  to  different  rules  of  proof.  Correll 
V.  National  Acci.  Soc.  139  Iowa,  36,  130  Am. 
St.  Rep.  294,  116  N.  W.  1046, 
50  LJUA.(N.S.) 


Regulation  of  burden  of  proof  by  provision 

in  policy. 

The  burden  of  proof  as  to  certain  provi- 
sions is  in  some  instances  regulated  by  ex- 
press provisions. 

In  Schack  v.  Supreme  Lodge,  9  Cal.  App. 
584,  99  Pac.  989,  the  policy  provided  that  a 
member  who  committed  suicide  forfeited  all 
benefits,  but  made  an  exception  in  certain 
cases  of  suicide  committed  by  an  insane  per- 
son. The  policy  expressly  placed  the  burden 
of  proof  that  an  insured  person  who  com- 
mitted suicide  came  within  the  provisions 
allowing  recovery  in  case  of  suicide  by  in- 
sane persons  upon  the  person  claiming  under 
the  policy,  and  it  was  held  that  there  could 
be  no  recovery  by  the  plaintiff  in  the  absence 
of  proof  bringing  the  case  within  the  excep- 
tion mentioned. 

In  Stegner  v.  Modem  Brotherhood,  24  S. 
D.  371,  123  N.  W.  842,  it  was  expressly  pro- 
vided in  a  special  pregnancy  waiver  signed 
by  the  insured,  that  the  burden  of  proof 
should  be  upon  her  beneficiaries  to  establish 
the  fact  that  death  was  not  caused  by  the 
pregnancy  or  anything  growing  out  of  or 
connected  therewith,  and  it  was  held  that 
the  insured's  death  shortly  after  childbirth 
did  not  by  reason  of  this  provision  raise  a 
presumption  that  she  died  from  some  ail- 
ment connected  with  her  condition  of  preg- 
nancy. J.  T.  W, 
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Judgment  reversed,  with  instructions  to 
grant  appellant's  motion  for  a  new  trial. 

A  petition  for  rehearing  having  been  filed 
Morris,  Ch.  J.,  handed  down  the  following 
response,  on  April  3,  1914  ( —  Ind.  — ,  104 
K.  E.  641) : 

In  her  petition  for  a  rehearing,  appellee 
claims  the  court  erred  in  "holding  that  for- 
feitures were  favored  by  the  court  in  favor 
of  the  insurer  as  against  the  insured."  The 
opinion  is  chargeable  with  no  such  criticism. 
What  it  does  declare  on  that  subject  is  that 
no  question  of  forfeiture  was  involved  in  the 
issues.  The  death  occurred  within  a  year 
of  the  issuing  of  the  certificate,  which  ex- 
pressly provided  against  liability  if  death 
ensued  from  tuberculosis  within  that  time. 
The  second  paragraph  of  answer  averred 
that  tuberculosis  was  the  cause  of  the  death. 
It  is  correctly  held  that  there  never  was  any 
insurance  against  death  by  that  disease 
within  the  year,  and  consequently  appellee 
never  had  a  right  of  action,  if  the  death  was 
80  caused.  Knights  k  Ladies,  G.  I.  O.  ▼. 
Shoaf,  166  Ind.  367,  370,  77  N.  E.  738.  A 
right  must  exist  before  it  can  be  forfeited. 
To  hold  otherwise  would  involve  an  absurd- 
ity. 

It  is  further  alleged  "the  court  erred  in 
.  .  .  disregarding  the  well -settled  rule 
that  courts  will  not  review  instructions 
given  in  the  case,  unless  the  evidence  is  in 
the  record."  Counsel  cite  Weir  Plow  Co.  v. 
Walmsley,  110  Ind.  242,  11  N.  E.  232,  That 
case  declares  the  correct  rule,  viz.,  that,  in 
the  absence  of  the  evidence,  instructions 
will  not  be  reviewed  if  they  can  be  held  cor- 
rect on  "any  state  of  the  evidence  which 
might  properly  have  been  before  the  jury." 
The  original  opinion  is  not  in  conflict  with 
such  rule.  There  could  have  been  no  evi- 
dence here,  "properly"  before  the  jury,  in- 
volving the  question  of  appellant's  duty  to 
return  premiums,  because  there  was  no  issue 
that  rendered  such  evidence  competent. 

In  Knights  &  Ladies,  C.  I.  0.  v.  Shoaf, 
supra,  the  court,  after  holding  that  the  trial 
court  erred  in  overruling  a  demurrer  to  a 
reply,  examined  the  evidence  to  see  if  the 
said  error  otherwise  prejudicial  might  be 
held  harmless.  Counsel  for  appellee  cite 
the  above  case,  and  reach  the  erroneous  con- 
clusion that  it  holds  that,  in  the  absence  of 
the  evidence  from  the  record,  this  court  may 
not  hold  the  erroneous  ruling  harmful. 

It  is  quite  true  that  an  erroneous  instruc- 
tion may  be  rendered  harmless  by  the  evi- 
dence, which  would  be  the  case  here  if  the 
evidence  were  in  the  record,  and  showed  that 
there  was  no  evidence  given  that  the  de- 
ceased died  of  tuberculosis.  But  appellant 
was  under  no  obligation  to  incorporate  in 
its  transcript  a  bill  of  exceptions  containing 
90  X-.R.A.(N,S.) 


the  evidence.  It  has  brought  up  enough  of 
the  record  to  show  prejudicial  error.  This 
requires  a  mandate  of  reversal,  unless,  from 
a  consideration  of  the  record  before  us,  such 
error  is  shown  harmless.  A  similar  ques- 
tion was  presented  in  Lynch  v.  Bates,  139 
Ind.  206,  214,  38  N.  E.  806,  808,  where 
there  was  an  erroneous  instruction.  The 
court  said:  "Here  there  was  no  finding  of 
the  facts  by  answers  to  interrogatories, 
.  .  .  nor  is  the  evidence  in  the  record, 
so  that  we  are  unable  to  say  whether  the 
judgment  is  right  upon  the  merits  or  not." 

Had  appellee,  here,  seen  fit  to  have  the 
evidence  incorporated  in  the  record,  for  our 
consideration,  it  would  then  have  been  the 
duty  of  this  court  to  review  it  for  the  pur- 
pose of  ascertaining  thereby  whether  the 
error  in  the  instruction  was  not  cured. 
Kesler  v.  Myers,  41  Ind.  543,  555.  As  the 
record  stands,  we  are  unable  to  say  whether 
the  jury  found  that  the  decedent  died  of 
tuberculosis.  It  may  have  found  that  he 
did,  and  found  appellant  liable  notwith- 
standing, because  of  failure  to  return  pre* 
miums  paid,  as  it  was  so  instructed  by  the 
court.  If  the  trial  court's  error  could  have 
been  met  and  overcome  by  a  consideration 
of  another  part  of  the  record,  not  embraced 
in  the  transcript,  it  was  appellee's  duty,  not 
appellant's,  to  take  the  proper  steps  to  en- 
able this  court  to  examine  the  entire  record. 
Appellee's  counsel  further  contend  that  the 
effect  of  the  original  opinion  is  to  over- 
rule Commercial  L.  Ins.  Co.  v.  Schrover 
(1911)  176  Ind.  654,  95  N.  E.  1004,  Ann. 
Cas.  1914A,  968,  and  other  like  cases.  We 
are  unable  to  take  counsel  seriously  in  this 
claim,  except  on  the  assumption  that  ihej 
have  failed  to  consider  carefully  sueb  origi- 
nal opinion.  In  either  event,  we  regard 
further  consideration  of  th*  suggestion  un- 
necessary. 

Petition  overruled. 


liOUISIANA  SUPREMB  OOVBT. 

J.  W.  PLATT,  Appt, 

V. 

VICKSBURG,  SHREVEPORT,  k  PACIFIC 
RAILWAY  COMPANY. 

(—  La.  — y  64  So.  282.) 

Railroad  —  crossing  standing  tratn  » 
negligence. 

1.  It  is  negligence  for  one  to  attempt  to 
pass  between  two  cars  of  a  train  coupled  to 

Headnotes  by  B]iEA.ux,  Ch.  J. 

Note. -^  Oontrihutory  negligence  in  et^ 
tempting  to  croea  a  train  t^Uthding  on 
a  crossing* 

This  note  is  supplementary  to  notes  oa 
the  question  under  consideration  sccompinv* 
ing  Jones  v.  Illinois  a  R.  Co.  i3  LJU- 
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an  engine  which  is  standing  still,  and  may 
move  at  any  moment,  and  one  who  has  been 
injured  while  so  doing  will  not  be  allowed 
to  recover  on  the  ground  that  the  train  was 
blocking  a  street  or  passageway  for  an  un- 
reasonable length  of  time. 

Same  —  excuse. 

2.  A  plaintiff  attempting  to  cross  between 
cars  of  a  train  standing  still  cannot  escape 
the  legal  effects  of  his  negligence  by  assert- 
ing that  there  was  no  danger  in  crossing 
while  the  train  was  still,  but  there  was  dan- 
ger only  when  it  moved,  because  it  was  his 
failure  to  anticipate  that  the  train  would 
move  that  constituted  negligence  on  his 
part. 

Same  •«  knowledge  of  crew. 

3.  There   is   no   obligation   resting   on   ft 


(N.S.)   1066,  and  Curtis  v.  St.  Louis  &  S. 
F.  R.  Co.  Z4  L.R.A.(N.S.)  466. 

Effect  of  company's  giving,  or  failure  to  give, 
warning  before  starting  train. 

Supplementing  13  L.R.A.(N.S.)    1066. 

In  an  action  where  it  appeared  that  a 
man  was  injured  while  attempting,  in  the 
nighttime,  to  climb  over  the  bumpers  of 
two  cars  attached  to  a  freight  train  without 
ascertaining  whether  an  engine  was  attached 
to  it,  or  was  near  by,  it  was  held  that  the 
facts  that  the  train  was  obstructing  a  pub- 
lic crossing  in  violation  of  a  municipal 
ordinance,  and  had  no  lights  to  indicate 
that  it  was  liable  to  move,  that  no  watch- 
man was  present  to  warn  pedestrians  not 
to  cross,  and  that  no  signal  was  sounded 
to  indicate  an  intention  to  move,  afforded 
the  injured  person  no  complaint,  since  his 
own  act,  and  not  these  omissions  on  the  part 
of  the  railroad,  was  the  proximate  cause 
of  his  injury.  Wick  v.  Central  of  Qeorgia 
R.  Co.  11  Ga.  App.  323,  76  S.  £.  162. 

Effect  of  pedestrian's  looking  or  failure  to 

look. 

Supplementing  18  L.R.A.(N.S.)    1069. 

In  Wick  V.  Central  of  Georgia  R.  Co. 
supra,  where  a  man  in  full  possession  of 
bis  faculties  attempted  in  the  nighttime  to 
climb  over  the  bumpers  between  two  cars 
attached  to  a  long  freight  train  which  ob- 
structed a  crossing,  without  ascertaining 
whether  an  engine  was  attached  to  the  cars, 
or  was  so  near  on  the  track  as  to  be  im- 
mediately coupled  to  them,  it  was  held  that 
he  was  guilty  of  such  gross  negligence  as 
precluded  a  recovery  for  injuries  received 
on  account  of  an  engine  being  suddenly 
backed  against  the  cars  and  causing  him  to 
be  thrown  and  injured. 

Minors. 

Supplementing    13     L.R.A.(N.S.)     1069. 

See  also,  cases  cited  in  note  in  34  L.R.A. 
(N.S.)  466. 

In  Northern  P.  R.  Co.  v.  Chervenak,  122 
C.  C-  A.  178,  203  Fed.  884,  it  was  held  that 
a  child  but  little  more  than  five  years  old 
at  the  time  it  was  injured  while  crawling 
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train  crew  to  assume  that  someone  will  take 
the  risk  of  crossing  between  the  cars  of  the 
train,  and  unless  it  can  be  shown  that  the 
crew  knew  that  someone  was  doing  so,  and 
moved  the  train  in  spite  of  that  fact,  the 
railroad  company  will  not  be  liable  to  one 
so  injured. 

Proximate   caiif>e  —  croflainff   standing 
train  <»  signal  by  fireman. 

4.  The  fact  that  a  signal  to  start  a  train 
is  given  by  the  fireman,  instead  of  the  con- 
ductor, who  should  have  given  it,  does  not 
justify  one  in  crossing  between  two  cars 
that  might  be  moved  at  any  moment,  and 
certainlv  cannot  be  said  to  be  the  proximate 
cause  ox  the  accident. 

(January  5,  1914.) 


under  a  train  of  cars  which  had  blocked  a 
crossing  for  fifteen  minutes  could  not  be 
charged  with  contributory  negligence. 

Where  the  evidence  in  an  action  to  recover 
for  an  injury  while  climbing  over  cars  ob- 
structing a  crossing  shows  that  at  the  time 
of  the  injury  the  plaintiff  was  twelve  years 
and  nine  months  old  and  fourteen  years  old 
at  the  time  he  testified,  and  that  in  testify- 
ing he  exhibited  as'  much  intelligence  and 
showed  as  accurate  knowledge  of  the  mat- 
ters about  which  he  testified  as  any  adult 
witness,  and  certified  to  facts  which  showed 
that  he  knew  and  appreciated  the  danger  in 
climbing  over  cars  at  crossings  where  an 
engine  was  near,  his  conduct  should  as  a 
matter  of  law  be  measured  by  the  same 
standard  as  that  of  an  adult,  and  the  jury 
should  not  consider  bis  age  in  determining 
whether  or  not  he  was  guilty  of  contributory 
negligence.  Cherry  v.  St.  Louis  &  S.  F.  R. 
Co.  163  Mo.  App.  63,  146  S.  W.  837. 

In  Studor  v.  Southern  P.  Co.  121  Cal. 
400,  66  Am.  St.  Rep.  39,  63  Pac.  942,  4 
Am.  Neg.  Rep.  361,  it  was  held  that  con- 
tributory negligence  was  shown  as  a  matter 
of  law  where  it  appeared  that  a  child  about 
twelve  years  of  age,  after  waiting  several 
minutes  at  a  street  crossing  blocked  by  a 
train,  attempted  to  cross  between .  two  of 
the  cars  of  the  train  to  which  an  engine  was 
attached  and  which  was  liable  to  l^  moved 
at  any  instant. 

It  has  been  held  that  the  question  of  con- 
tributory negligence  is  for  the  jury  in  an 
action  to  recover  for  an  injury  received 
while  attempting  to  cross  a  train  obstruct- 
ing a  crossing,  where  there  is  evidence  that 
the  plaintiff,  an  intelligent  bey  nine  years 
and  ten  months  old,  found  a  crossing  over 
a  street  on  hit  usual  way  to  school  blocked 
by  a  train ;  that  he  waited  some  fifteen  min- 
utes, and,  upon  seeing  a  man  cross  over  the 
cars,  he  attempted  to  do  the  same  and  was 
injured,  it  also  appearing  that  he  had  been 
warned  by  his  parents  that  it  was  dangerous 
to  cross  a  train  under  such  circumstances. 
Burger  v.  Missouri  P.  R.  Co.  112  Mo.  238, 
34  Am.  St.  Rep.  379,  20  S.  W.  439. 

And  the  question  of  contributory  negli- 
gence in  attempting  to  climb  over  cars  ob- 
structing a  croHsing  should  be  left  to  the 
jury  where  it  appears  that  the  crossing  in 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  Ouachita  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  A.  Gunby  for  appellant. 

Messrs.  Stubbs,  Russell,  &  Theus,  for 
appellee: 

One  attempting  to  pass  over,  between,  or 
under  trains  or  cars  standing  on  a  railroad 
crossing,  shows  such  lack  of  ordinary  care 
and  prudence  as  renders  him  guilty  of  con- 
tributory neprligcnce  and  prevents  him  from 
recovering  for  injuries  received  thereby, 
even  though  the  obstruction  is  in  violation 
of  a  statute  or  ordinance,  or  is  unneces- 
sarily left  on  the  crossing  for  a  long  time, 
or  no  engine  is  attached  to  the  train  or 
cars. 

33  Cyc.  998;  Curtis  ▼.  St  Louis  &  8.  F. 
R.  Co.  96  Ark.  394,  34  L.R.A.(N.S.)  466, 
131  S.  W.  947,  Ann.  Cas.  1912B,  685;  3 
Elliott,  Railroads,  1169;  Andrews  v.  Cen- 
tral R.  &  Bkg.  Co.  86  Ga.  192,  10  L.R.A.  58, 
12  S.  E.  213;  Memphis  &  C.  R.  Co.  v.  Cope- 
land,  61  Ala.  376. 


It  is  gross  negligence  for  a  jierson  to 
attempt  to  pass  under  or  between  the  cara 
of  a  train  standing  on  a  crossing  and  to 
which  an  engine  is  attached,  and  no  recov- 
ery can  be  had  for  injuries  sustained  under 
such  conditions,  unless  it  is  shown  affirma- 
tively that  the  trainmen  in  charge  knew 
of  the  presence  or  peril  of  the  injured  party 
before  the  train  was  moved. 

Jones  V.  Illinois  C.  R.  Co.  31  Ky.  I* 
Rep.  825,  13  L.Rj<L.(N.S.)  1066,  104  S.  W. 
258;  Westbrook  v.  Kansas  City,  M.  k  B. 
R.  Co.  170  Ala.  574,  34  L.R.A.*(N.S.)  469, 
54  So.  231,  2  N.  C.  C.  A.  338;  Studer  v. 
Southern  P.  Co.  121  Cal.  404,  66  Am.  St 
Rep.  39,  53  Pac.  942,  4  Am.  Neg.  Rep.  361; 
Wherry  v.  Duluth,  M.  &  N.  R.  Co.  64  Minn. 
417,  67  N.  W.  223,  12  Am.  Neg.  Cas.  163, 

Plaintiff  was  guilty  of  the  most  recklesi 
and  negligent  conduct  In  attempting  to 
cross  between  plaintiff's  freight  cars  under 
the  existing  conditions  on  the  occasion  re- 
ferred to. 

Elliott,  Railroads,  \  1169;  Andrews  v. 
Central  R.  &  Banking  Co.  86  Ga.  192,  10 
L.R.A.  58,  12  S.  E.  213 ;  Curtis  ▼.  St  Louis 
&  8.  F.  R.  Co.  96  Ark.  394,  34  L.R.A.(N.S.) 
466,  131  S.  W.  947,  Ann.  Cas.  1912B,  685; 


question  was  blocked  by  cars  all  day  at 
times  when  no  engine  was  near;  that  it  was 
customary  for  pedestrians  to  climb  over  the 
cars;  that  there  was  but  one  freight  train 
a  day,  which  was  scheduled  to  leave  at  a 
certain  hour;  that  according  to  some  of  the 
testimony  it  was  a  half-hour  past  that  time 
when  the  plaintiff,  who  was  about  thirteen 
years  old  and  who  had  several  times  on  the 
same  day  safely  climbed  over  tho  cars,  at- 
tempted to  do  so  again,  without  looking  to 
see  if  an  engine  was  near,  and  was  injured 
by  a  movement  of  the  cars  of  which  no 
warning  was  given.  Cherry  v.  St.  Louis  & 
S.  F.  K.  Co.  supra.  The  court  said:  "It 
has  often  been  held  that  it  is  negligence  in 
law  to  attempt  to  climb  over  between  two 
cars  at  a  street  crossing  without  first  learn- 
ing whether  or  not  the  cars  are  likely  to 
be  moved.  The  reason  for  that  holding  is, 
that  a  person  approaching  a  railroad  track 
across  a  street,  and  finding  cars  standing 
thereon,  is  presumed  to  know  that  the  com- 
pany has  no  right  to  leave  them  there  but 
a  short  time,  and  therefore  he  should  expect 
that  they  are  liable  to  be  moved  at  any 
time,  and  for  that  reason  the  burden  is 
cast  upon  him  to  ascertain  whether  or  not 
they  will  be  moved  before  he  attempts  to 
climb  over  between  them.  .  .  .  The  test  as 
to  the  amount  of  care  required  on  the  part 
of  the  party  approaching  the  cars  is  fixed 
by  the  probability  of  the  cars  being  moved. 
A  person  approaching  cars  blocking  a  street 
crossing  would,  in  the  absence  of  notice  to 
the  contrary,  understand  that  the  cars  were 
only  there  temporarily,  and  should  expect 
them  to  be  moved  at  any  moment,  and  where 
TiothiTMT  further  is  shown,  the  court  should 
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declare  as  a  matter  of  law  that  a  party  who 
should,  under  such  circumstances,  under- 
take to  climb  over  between  two  cars  without 
making  any  effort  to  ascertain  whether  or 
not  they  were  likely  to  be  moved  before  he 
could  cross,  could  not  recover  damages  if 
injured  in  the  attempt;  but  if  a  state  of 
facts  be  shown  which  makes  it  to  affirma- 
tively appear  that  there  is  no  reasonable 
ground  to  apprehend  that  the  cars  will  be 
moved,  then  it  is  not  negligence  as  a  matter 
of  law  to  attempt  to  pass  between  them. 
.  .  .  This  case  is  not  the  ordinary  case 
of  a  train  of  cars  blocking  a  street  crossing. 
In  this  case,  the  street  where  this  accident 
occurred  was  blocked  a  great  deal  of  the 
time.  Cars  were  left  blocking  this  street 
all  day  at  times  when  there  was  no  engine 
near,  and  footmen  were  compelled  to  climb 
over  between  the  cars,  to  pass  along  the 
street,  at  all  hours  of  the  day.  On  this  par- 
ticular occasion,  the  cars  blocking  this 
street  had  remained  there  all  night,  and, 
according  to  plaintiff^s  testimony,  up  to  7:30 
A.  M.,  a  half  hour  after  the  only  engine  that 
could  be  expected  to  move  these  cars  should 
have  left  on  its  regular  run,  and  had  the 
engine  left  on  time  that  morning  there 
would  have  been  no  ground  to  apprehend 
danger  in  climbing  over  between  these  cars 
at  any  time  after  tiie  engine  had  left  the  sta- 
tion. Under  this  state  of  facts,  the  usual 
rule  to  be  applied  to  a  person  climbing  over 
between  cars  at  a  street  crossing  does  not 
apply,  and  proof  that  the  cars  were  block- 
ing the  street  is  not,  of  itself,  sufficient  to 
convict  the  plaintiff  of  contributory  negli- 
gence in  attempting  to  climb  over  between 
them."  J.  T.  W. 
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Jones  ▼.  Illinois  C.  R.  Co.  31  Ky.  L.  Rep. 
825,  13  L.R.A.(N.S.)  1066,  104  S.  W.  258; 
33  C'yc.  998;  Memphis  &  C.  R.  Co.  v.  Cope- 
land,  61  Ala,  376;  Renner  ▼.  Northern  P. 
R.  Co.  46  Fed.  344;  Bertelson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  6  Dak.  813,  40  N.  W. 
531,  11  Am.  Neg.  Cas.  269;  Central  R.  k 
Bkg.  Co.  V.  Dixon,  42  Ga.  327;  Rumpel  v. 
Oregon  Short  Line  R.  Co.  4  Idaho,  13,  22 
L.R.A.  725,  35  Pac.  700;  Chicago,  B.  &  Q. 
R.  Co.  V.  Dewey,  26  111.  255,  79  Am.  Dec. 
374;  Chicago  &  N.  W.  R.  Co.  v.  Coss,  73 
111.  394,  2  Am.  Neg.  Cas.  599;  Lake  Shore 
&  M.  8.  R.  Co.  V.  Pinchin,  112  Ind.  592, 
13  N.  E.  677;  Howard  ▼.  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  41  Kan.  403,  21  Pac'  267 ; 
Illinois  C.  R.  Co.  v.  Broughton,  25  Ky.  L. 
Rep.  1752,  78  S.  W.  876;  Southern  R.  Co. 
Y.  Clark,  32  Ky.  L.  Rep.  69,  13  L.R.A. 
(N.S.)  1071,  105  S.  W.  384;  Lewis  v.  Bal- 
timore  &  O.  R.  Co.  38  Md.  588,  17  Am.  Rep. 
521 ;  Bird  v.  Flint  &  P.  M.  R.  Co.  86  Midi. 
79,  48  N.  W.  691,  4  Am.  Neg.  Cas.  110; 
Wherry  v.  Duluth,  M.  &  N.  R.  Co.  64  Minn. 
415,  67  N.  W.  223,  12  Am.  Neg.  Cas.  163; 
Hudson  V.  Wabash  Western  R.  Co.  101  Mo. 
13,  14  S.  W.  15;  Corcoran  v.  St.  Louis,  I. 
M.  A  S.  R.  Co.  105  Mo.  399,  24  Am.  St. 
Rep.  394,  16  S.  W.  411;  O'Mara  v,  Dela- 
ware &  H.  Canal  Co.  18  Hun,  192;  Flynn 
V.  Eastern  R.  Co.  83  Wis.  238,  53  N.*^W. 
494. 

Breanx,  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

Personal  injury  suit  for  $5,000  damages, 
decided  by  the  court  without  a  jury.  Plain- 
tiff's demand  rejected. 

On  the  morning  of  the  16th  day  of  Feb- 
ruary, 1912,  plaintiff,  a  traveling  salesman, 
boarded  the  7:15  train,  west  bound,  of  the 
defendant  company,  and  stopped  at  Chou- 
drant  to  canvass  for  business,  and  there- 
after, at  about  8:40  a.  m.  to  take  the  east- 
bound  train.  There  was  a  difference  in 
time  of  the  two  passenger  trains  of  thirty- 
five  minutes,  which  time  was  taken  up  in 
canvassing.  Plaintiff  hastened  in  his 
canvassing  work,  heard  the  east-bound 
train's  whistle,  took  up  his  hand  satchel, 
and  ran  toward  the  depot,  a  distance  of 
about  150  feet  from  the  store  at  which  he 
was  when  he  heard  the  whistle. 

A  west-bound  freight  train  stopped  at 
or  near  the  depot.  Two  men  in  front  of 
plaintiff  were  going  in  the  same  direction. 
They  passed  on  their  way  to  the  depot  in  an 
opening  of  about  3  feet  between  two  of  the 
freight  cars. 

Plaintiff  thought  the  freight  train  would 
not  move  until  the  passenger  train  had 
passed.  He  evidently  thought  that  a  few 
seconds  were  all  that  was  necessary  for  him 
to  pass  without  accident. 
50  L.R.A.(N.S.) 


He  was  passing  between  the  cars;  the 
engineer  suddenly  in  backing  "took  up  the 
slack"  in  order  to  start  on  its  way.  In 
the  movement  of  the  cars,  plaintiff's  foot 
was  caught  and  crushed,  inflicting  excru- 
ciating pain,  and  causing  severe  injury. 

Plaintiff  charged:  That  the  negligence  of 
defendant  is  the  cause  of  his  injury.  That 
the  road  was  illegally  and  wrongfully 
blocked  by  defendant's  train  for  more  than 
twenty  minutes  before  the  arrival  of  the 
east-bound  train.  That  he  and  other  pas- 
sengers were  compelled  to  pass  through 
the  freight  cars  or  climb  over  or  pass  under 
the  cars.  That  defendant's  employees 
should  have  uncoupled  the  cars,  and  left 
the  highway  clear  and  the  approach  to  the 
depot  unobstructed. 

Defendant  filed  a  general  denial.  While 
admitting  plaintiff's  injury,  it  averred  that 
it  was  due  to  his  negligence  and  reckless- 
ness in  suddenly,  without  necessity,  and 
without  notice  to  or  knowledge  of  its  train- 
men, attempting  to  cross  by  climbing  over 
the  couplers  between  the  freight  cars  which 
were  a  part  of  and  coupled  to  its  freight 
train. 

For  sixteen  months  preceding  the  day  on 
which  plaintiff  was  injured,  he,  as  travel- 
ing agent,  made  hasty  trips  to  Choudrant. 

The  following  is  a  description  of  the  lo- 
cality : 

The  main  highway  runs  north  and  south, 
and  passes  at  the  west  end  of  the  depot. 
There  are  two  side  tracks  north  of  the  main 
line  along  the  depot  that  cross  the  public 
highway;  they  are  about  10  feet  apart. 
The  side  track  next  to  the  main  line  is 
about  50  rail  lengths  long  east  and  west; 
it  extends  about  17  rails  in  length  west  of 
the  depot,  and  15  rails  in  length  west  of 
the  place  where  the  plaintiff  was  hurt. 

On  the  day  that  the  plaintiff  was  injured 
there  was  a  west-bound  freight  train  on 
the  side  of  the  track  next  to  the  main 
line,  and  it  was  there  at  the  time  that  the 
east-bound  passenger  train  pulled  up  to  the 
depot.  The  freight  train  had  stopped  to 
let  the  passenger  train  pass.  It  had  been 
at  Choudrant  fifteen  or  twenty  minutes 
waiting  for  the  east-bound  passenger  train 
to  pass.  It  was  across  the  highway;  in 
other  words,  it  blocked  up  the  road  which 
led  to  the  depot.  There  was  a  passageway 
to  the  depot.  When  blocked  as  it  was  on 
the  day  the  plaintiff  was  hurt,  one  would 
have  to  pass  under  the  train  or  between 
the  cars,  if  he  passed  over  the  nearest 
pathway  to   the  depot. 

The  freight  train  in  question  never 
stops  at  Choudrant  except  to  let  other 
trains  pass.  At  times  it  is  uncoupled;  at 
other  times  it  is  not.  It  obstructs  the 
highway  where  not  uncoupled. 
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We  are  well  aware  that  it  is  dangerous 
to  climb  between  the  cars  of  a  freight  train 
coupled  and  ready  to  move,  particularly 
when  an  engine  is  attached  to  the  train. 

Choudrant  is  a  small  place,  where  there 
are  six  business  houses  and  a  drug  store. 

Persons  wishing  to  cross  sometimes  go 
through  the  train;  at  other  times  they  go 
around  the  engine,  or  around  the  caboose 
at  the  other  end. 

The  contention  of  plaintiff  is  that,  if  the 
engineer  just  before  moving  had  been  look- 
ing toward  the  rear  of  the  train,  he  could 
liave  seen  the  three  men  passing  through 
the  train, — Kidd  first,  second  the  plain- 
tiff, and  another  man. 

When  plaintiff  attempted  to  pass,  and 
was  hurt,  the  cars  were  coupled,  the  engine 
fastened  to  the  train.  There  was  nothing 
to  indicate  that  the  train  was  about  to 
move.  Plaintiff  complains  that  no  bell  was 
sounded;  no  notice  was  given.  There  was 
no  flagman  about  nor  a  switchman. 

Plaintiff's  foot  was  caught  between  the 
freight  cars  which  he  passed  when  the  train 
passed  to  take  up  the  slack.  The  move- 
ment in  thus  taking  up  the  slack  was  back- 
ward about  3  or  4  feet.  His  foot  was 
crushed;  there  was  a  laceration  on  the  top 
of  tlie  foot,  and  there  were  fractures  and 
contused  wounds,  which  are  always  very 
painful.  It  was  not  possible  for  him  to 
walk  on  his  foot  for  five  or  six  weeks,  and 
then  he  could  walk  only  by  using  crutches. 

The  plaintiff  as  a  witness  stated  that,  in 
attempting  to  pass,  lie  had  put  his  suit  case 
on  the  coupler,  and  vaulted  up,  and  just 
as  he  straddled  the  coupler  the  engineer 
backed  the  train. 

It  was  stated  by  witnesses  for  plaintiff 
that,  if  he  had  passed  in  front  of  the 
engine,  instead  of  between  the  cars,  he 
would  not  have  had  time  to  board  the  pas- 
senger train. 

One  of  the  witnesses  for  plaintiff  testi- 
fied that  he  had  often  passed  between  two 
cars;  he  caught  the  grab  handle  on  each 
car,  and  jumped  upon  the  coupling,  and 
vaulted  to  the  other  side,  a  matter  of  a 
second  or  two. 

All  the  witnesses  agree  in  stating  that 
in  any  case  it  is  dangerous  to  pass  between 
two  cars,  particularly  if  they  move  at  the 
time. 

When  the  slack  is  bunched,  there  are 
about  18  inches  between  the  cars.  When 
the  slack  is  out,  the  distance  between  the 
two  cars  is  about  3  feet,  sufiBcient  room  to 
permit  a  person  to  pass. 

There  are  safety  appliances,  grabirons, 
for  trainmen  when  it  is  necessary  to  go 
between  the  cars.  When  a  trainman  goes 
Ictween  the  cars,  he  notifies  the  engineer. 
There  are  self-couplers,  to  the  end  of  ob- 
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viating  the  necessity  of  going  between  the 
cars. 

Even  if  the  cars  had  been  uncoupled,  wit- 
nesses for  defendant  testified  that  thev 
would  have  been  coupled  upon  the  coming 
of  the  east-bound  passenger  train,  which 
was  very  near. 

The  people  of  the  town,  in  going  to  or  re> 
turning  from  the  depot,  pass  over  an  open 
space.  The  depot  is  on  the  south  side  of 
the  three  tracks;  passengers  step  from  the 
ground  to  the  platform  on  the  west  end  of 
the  depot.  The  main  line  is  the  nearest  to 
the  depot;  further  north  ia  a  switch  at 
about  500  yards  from  the  depot.  The  fol- 
lowing description  by  one  of  toe  witnesses 
is  taken  as  correct:  ''There  are  two  side 
tracks  north  of  the  main  line  along  the 
depot  that  cross  this  public  highway.  Tber 
are  about  10  feet  apart.  The  side  track 
next  to  the  main  line  is  about  50  rail 
lengths  long  east  and  west,  and  it  extends 
17  rails  long  to  the  west  of  the  depot,  and 
about  15  rails  west  where  the  plaintiff 
was  hurt.  The  freight  train  was  not  opened 
across  the  highway;  it  blocked  up  the  roai 
which  led  to  the  depot." 

Witnesses  familiar  with  the  open  high 
way  testified  that  it  was  easy  to  see  the 
three  persons,  including  the  plaintiff,  as 
they  walked  across  on  the  day  of  the  acci- 
dent. But  defendant's  engineer  and  the 
fireman  testified  positively  that  they  did 
not  see  them.  This  assertion  is  son^t  to 
be  met  by  plaintiff  by  the  statement  that 
they  did  not  see  these  men  because  "they 
did  not  look  back."  Plaintiff  says  further 
that  the  rules  require  that  those  in  charge 
of  the  train  "look  back^  before  starting; 
that  instead  of  observing  these  rules,  the 
employees  were  intent  on  going  ahead, 
and  were  watching  the  western  switch. 

There  is  testimony  on  the  part  of  the 
plaintiff  to  sustain  the  proposition  that,  in 
passing  between  two  freight  cars,  standing 
still,  it  is  not  difficult  to  jump  across  the 
couplers,  that  there  are  two  iron  rails  that 
run  up  the  end  of  the  car,  and  that  an 
active,  young  man  can  catch  these  rods,  and 
walk  over  the  couplings,  which  are  aboat 
3  feet  above  the  ground. 

The  facts  are  that  the  plaintiff,  en- 
cumbered with  his  grip,  did  not  attempt  to 
vault  over  the  couplings;  <m  the  contrary, 
he  placed  it  in  front  of  him  on  one  of  the 
crosspieces,  and  sought  to  step  over  while 
holding  onto  the  grip,  which  added  to  the 
danger  in  passing  between  two  freight  cars. 

It  is  true,  as  stated,  that  there  is  no 
danger  if  the  cars  will  only  stand  still; 
but  if  moving  there  is  imminent  danger, 
particularly  if  one  attempts  to  step  on  the 
bulkhead  or  any  part  of  the  coupling. 

The  proposition  of  the  plaintiff  at  this 
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point  is  that  the  danger  only  arose  at  the 
moment  that  the  train  jerked  backward. 
That  was,  as  we  think,  the  dangerous  mo- 
ment which  he  should  have  avoided  by  not 
attempting  to  cross  as  the  plaintiff  did. 

The  engineer  says  that  he  rang  the  bell 
just  before  taking  up  the  slack.  He  does 
not  know  whether  or  not  he  blew  the 
whistle.  He  did  not  remember  whether  he 
did  or  not. 

Another  point  urged  by  plaintiff  is  that 
defendant's  conductor  was  not  the  one  who 
gave  tlie  signal  to  start;  that  it  was  given 
by  the  fireman ;  that  this  was  not  in  accord- 
ance with  the  rules  of  the  company. 

There  is  a  rule  upon  the  subject,  copied 
in  the  record. 

The  signal,  whether  given  by  one  of  the 
employees  instead  of  another,  did  not  jus- 
tify the  plaintiff  in  attempting  to  cross  be- 
tween the  two  cars  at  that  particular  time, 
nor  do  we  think  that  the  uncertainty  as 
to  whether  the  whistle  blew  or  not  at  that 
time  is  of  the  greatest  moment  in  deter- 
mining the  issues  of  the  case,  for  reasons 
that  we  will  state  later  in  considering  the 
law  of  the  case. 

Ihere  is  no  evidence  to  support  plain- 
tiff's  contention  that  the  engineer  or  any 
other  employee  of  the  defendant  knew  at 
the  particular  moment  of  taking  up  the 
slack  just  prior  to  starting  that  the  plain- 
tiff and  the  others  who  passed  about  the 
same  time  were  attempting  to  cross  be- 
tween these  two  trains.  It  would  have 
been  criminal  negligence  on  the  part  of 
defendant's  employees'  if  they  had  had 
knowledge,  and  had  none  the  less  backed 
tlie  train  and  endangered  the  life  of  plain- 
tiff and  that  of  the  other  two  who  passed 
over  about  the  same  time. 

The  second  position  of  plaintiff  at  this 
time  is  that,  if  these  employees  did  not 
know  that  he  and  others  were  crossing  be- 
tween the  two  cars,  they  should  have  known 
it. 

The  employees  of  the  defendant  road  had 
no  reason  to  assume  that  plaintiff  would 
take  the  risk  of  crossing  with  a  grip  in  his 
hand,  and  attempt  to  pass  over  couplings. 

We  have  found  no  decision  in  our  juris- 
diction directly  in  point  upon  the  subject; 
but  in  the  highly  trustworthy  work  of 
Thompson  on  the  Law  of  Corporations, 
§  2991,  it  is  said,  in  substance,,  that,  al- 
though it  is  the  duty  of  the  railroad  com- 
pany to  have  its  trains  conveniently  in 
hand  to  allow  men  to  pass  to  the  depot  to 
take  passenger  trains  without  exposing 
themselves  to  injury,  yet  a  passenger  who 
finds  a  freight  train  with  steam  up  (we 
will  add  especially  as  in  this  instance), 
and  blocking  the  way,  by  crawling  under 
or  passing  through  it,  without  permission 
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or  notice  to  anyone  in  charge  of  the  train, 
is  negligent.  The  fact  is  that  there  was  no 
great  distance  to  repair  to  the  end  of  the 
train  and  go  arotmd.  There  is  testimony 
that  it  was  about  200  feet.  Plaintiff  had 
heard  the  whistle  of  the  incoming  pas- 
senger train;  had  he  left  a  minute  or  two 
earlier,  he  would  have  had  time  to  reach 
the  depot,  and  to  avoid  the  accident. 

Plaintiff,  as  before  mentioned  above,  is  a 
traveling  agent,  doubtless  familiar  with  the 
rules  followed  in  running  trains.  He  must 
have  known  that  it  was  about  the  time 
that  the  freight  train  would  move  in  order 
to  prepare  to  continue  on  its  way. 

Witnesses  for  plaintiff  testified  that  it 
is  dangerous  to  climb  between  cars  of  a 
freight  train  coupled  together,  and  about 
to  move. 

R.  M.  Richmond,  a  witness  for  plaintiff, 
testified  that  the  cars  were  coupled  and  in 
plain  view.  If  there  is  an  engine  attached 
to  the  train,  this  witness  said  that  it  would 
be  dangerous.  This  witness  further  said 
that  it  would  be  dangerous  at  any  time  to 
pass  between  the  cars. 

Sanderson,  another  witness  for  plaintiff, 
said:  ''We  all  know  that  it  is  dangerous  if 
the  train  is  about  to  move,  and  that  there 
is  danger  at  any  time  when  there  is  an 
engine  hitched  to  the  train." 

Another  of  plaintiff's  witnesses,  M.  E. 
Kidd,  testified  that,  if  there  is  an  engine 
coupled  to  the  train,  there  is  danger.  Still 
another  witness  for  plaintiff  said  that  it 
is  always  dangerous  to  go  between  two  cars 
coupled,  and  that  sometimes  a  traveling 
man  has  to  take  risks,  or  else  spend  a 
whole  day  in  Choudrant. 

We  will  ajdd  that  one  should  not  incur 
too  great  a  risk  to  avoid  a  day's  stay  in  a 
village  necessarily  dull,  if  one  has  nothing 
to  do. 

The  engineer.  Watt,  witness  for  defend- 
ant, testified  that  crossing  a  made-up 
freight  train  is  dangerous  at  all  times  when 
there  is  a  live  engine  attached. 

Burnside,  also  another  witness  for  de- 
fendant, was  equally  as  certain  that  it  is 
dangerous  to  cross  over  the  drawhead  be- 
tween the  cars.  It  is  taking  desperate 
chances. 

But  the  burden  of  plaintiff's  complaint 
is  that  defendant  is  liable  because  the  cars 
were  not  uncoupled  at  the  time,  and  no 
space  was  left  for  those  whose  business  it 
was  to  pass. 

This  view  is  not  sustained  by  precedent 
in  other  jurisdictions.  (There  is  no  de- 
cision directly  upon  the  subject  in  our  own 
jurisdiction.)  In  Andrews  v.  Central  R. 
&  Bkg.  Co.  86  Ga..l92,  10  L.R.A.  58,  12 
S.  £.  213,  the  railroad  had  placed  an  Im- 
passable obstruction  at  a  crossing.     None 
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the  lest,  the  court  held  in  substance,  if  a  | 
person  attempted  to  pass  between  the  cars 
by  climbing  over  the  buffers,  if  injured 
by  a  sudden  movement  of  the  train,  he 
cannot  recover,  unless  those  in  charge  of 
the  train  knew  of  his  attempt  to  cross,  or 
had  notice  of  his  exposure  to  danger. 

This  is  a  correct  principle,  and  it  un- 
derlies the  decisions  upon  tiie  subject.  The 
question  was  eonsidered  by  the  supreme 
court  of  Arkansas.  It  was  said  in  the 
opinion,  if  an  engine  is  attached  to  a  stand- 
ing train,  or  is  about  to  be  attached  to  it, 
and  the  train  is  ready  to  move,  and  the 
plaintiff  attempted  to  cross  between  the 
cars,  and  was  hurt,  the  defendant  was  not 
liable.  The  court  added,  among  statements 
from  testimony  most  favorable  to  plaintiff, 
that,  if  he  cast  himself  upon  a  known  dan- 
ger, and  took  a  risk  known  or  apparent  of 
falling  and  hurting  himself,  he,  not  the 
railroad,  was  the  proximate  cause.  The 
court  said  in  substance  that  under  the 
circumstances,  as  a  matter  of  law,  he  was 
guilty  of  negligence  which  approximately 
was  the  cause  of  the  accident  of  which  he 
complains. 

Taking  this  case  as  a  whole,  from  which 
we  have  only  inserted  extracts  which  bare- 
ly do  justice  to  the  case,  it  is  very  similar 
to  the  one  before  us  for  decision.  Curtis  t. 
St.  Louis  &  S.  F.  R.  Co.  06  Ark.  394,  34 
L.R.A.(N.S.)  466,  131  S.  W.  947,  Ann 
Cas.  191 2B,  685. 

In  another  case  it  is  held  that  one  at- 
tempting to  cross  a  train  that  has  a  live 
engine  attached  to  move  the  train  at  any 
time,  but  which  is  standing  still  on  a 
private  crossing,  which  he  is  entitled  to 
use,  acts  at  his  peril,  and  the  railway  com- 
pany is  not  liable  for  the  accident  to  the 
one  who  placed  himself  in  peril,  unless  his 
danger  is  discovered  in  time  to  prevent  the 
accident. 

A  similar  view  is  expressed  in  83  Cyc. 
998,  and  in  Memphis  &  C.  R.  Co.  y.  Cope- 
land,  61  Ala.  376. 

Learned  counsel  for  plaintiff  quotes  from 
the  decisions  of  this  court  in  support  of 
his  client's  contention.  In  the  cited  case 
of  Bell  ▼.  Houston  &  S.  R.  Co.  132  La.  88, 
43  L.R.A.(N.S.)  740,  60  So.  1029,  recently 
decided,  it  was  said  "that  travelers  or  oth- 
ers having  lawful  occasion  to  go  that  way" 
(referring  to  the  way  followed  by  the  one 
who  was  injured ) ,  the  company  is  under  ob- 
ligation to  keep  it  free  from  danger. 

The  difference  between  that  case  and  the 
one  in  hand  is  obvious.  In  the  cited  case 
tl  L>  plaintiff,  who  was  injured,  was  found 
not  at  fault,  while  in  the  present  case  it 
was  found  tl  at  plaintiff  assumed  risks. 

Learned  counsel  cites  three  of  the  decisions 
of  this  court:  Downing  Case,  104  La.  508, 
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29  So.  207;  Lampkin  Case,  105  La.  418,  ^ 
Am.  St.  Rep.  245,  29  So.  952;  and  Taylor 
Case,  123  La,  768,  49  So.  518,  in  which  it 
was  held  that  the  company  is  liable  for  its 
negligence,  its  want  of  reasonable  care 
when  connected  with  the  injury  inflicted. 
We  do  not  find  in  them  the  application  for 
which  plaintiff  contenda. 

If  we  were  to  concede  the  position  taken 
by  plaintiff's  learned  counsel,  it  would  lead 
to  the  conclusion  for  which  he  so  ably  ar- 
gues. But  the  decisions,  instead  of  sup- 
porting his  views,  preclude  the  possibility 
of  arriving  at  the  conclusion  for  which  he 
contends. 

In  the  Downing  Case,  also  cited  by  plain- 
tiff, the  company,  it  was  held,  owed  excep- 
tional diligence.  That  decision  rests  upon 
the  broad  principle  that  the  injury  would 
not  have  been  suffered  had  proper  diligence 
been  exerted;  that  not  only  they  were  not 
diligent,  but  the  court  found  in  substance 
that  the  accident  was  due  to  the  negli- 
gence of  defendant's  employees;  and  that 
it  could  not  excuse  its  own  fault  by 
charging  plaintiff  with  contributory  negli- 
gence.   Not  the  case  here. 

The  same  is  true  of  the  other  deeisions 
of  this  court  cited  by  plaintiff. 

We  will  add  that,  however  much  a  rail- 
road company  should  avoid  stopping  its 
trains  across  a  public  road  even  in  a  small 
village,  the  remedy  for  the  abuse  of  trains 
in  this  respect  on  the  part  of  passengers 
is  not  in  passing  between  the  cars  nor  un- 
der nor  above  the  cars. 

For  reasons  stated,  the  judgment  ap- 
pealed from  is  affirmed. 

Petition  for  rehearing  denied  Febmary 
2,  1914. 


MINNESOTA  SUPRBSfE  COURT. 

HAROLD  C.  STEVENS,  Respt, 

V. 

MINNEAPOLIS  FIRE  DEPARTMENT  RE- 
LIEF ASSOCIATION,  Appt. 

(124  Minn.  381,  146  N.  W.  35.^ 

Pension  —  reyocation  <»  due  process  of 
law. 

1.  Where  a  member  of  the  Minneapolii 
Fire  Department  Relief  Association,  an  or 
ganization  formed  under  the  general  laws  €i 

Head  notes  by  Bbown^  Ch.  J. 

Note*  —  Veaied  righ$  in  pension. 

Military  pension. 

It  has  been  held  that  a  pensioner  has  no 
vested    legal    right    in    a    military   pension 
provided  by  the  government,  which  the  legis 
lature  may  not  modify  or   take  away  en 
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the  state  for  the  relief  of  disabled  members 
of  the  Minneapolis  Fire  Department,  is  de- 
termined by  the  association  to  be  disabled 
within  the  meaning  of  its  constitution  and 
by-laws,  and  is  granted  a  pension  as  therein 
provided,  his  right  to  the  pension  is  a 
vested  legal  right  of  which  he  cannot  be 
deprived  except  by  due  process  of  law, 
namely,  by  notice  and  opportunity  to  be 
heard  in  any  proceedings  had  bv  the  asso- 
ciation for  the  purpose  of  termmating  his 
rights. 

Same  ^  finding  of  recovery, 

2.  A  determination  by  the  association 
that  a  member  thereof  previously  entered 
upon  the  pension  rolls  has  fully  recovered 
from  his  disability  is  not  final  and  con- 
clusive where  the  member  had  no  notice,  and 
was  not  afforded  an  opportunity  to  be  heard 
upon  the  question. 


Same  —  relief  society  —  rules. 

3.  The  rights  of  the  parties  are  analo- 
gous to  and  controlled  by  the  principles  of 
law  applicable  to  mutual  benent  societies. 

Evidence  <»  sufflctency. 

4.  Findings  of  the  trial  court  held  sus- 
tained by  the  evidence. 

(January  28,  1014.) 

APPEAL  by  defendant  from  a  judgment 
of    the    bistrict    Court    for    Hennepin 
County    in    plaintiff's   favor    in   an   action 
brought  to  recover  the  amount  due  under 
a  pension  allowance.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  G.  A.  Will  for  appellant. 
Mr.  John  J.  McHale,  for  respondent: 
The  board  of  trustees  has  a  reasonable 


tirely.  United  States  v.  Teller,  107  U.  S. 
64,  27  L.  ed.  352,  2  Sup.  Ct.  Rep.  39,  cited 
with  approval  in  Frisbie  v.  United  States, 
157  U.  S.  160,  39  L.  ed.  657,  15  Sup.  Ct. 
Rep.  686;  Walton  v.  Cotton,  19  How.  355, 
15  L.  ed.  658;  Dale  v.  The  Governor,  3 
Stew.  (Ala.)  387;  Chalk  v.  Darden,  47 
Tex.  438. 

In  United  States  v.  Teller,  supra,  it  ap- 
peared that  the  relator  was  granted  and 
received  a  pension  under  a  special  act  of 
Congress,  and  afterward  applied  for  a  pen- 
sion under  the  general  statute,  and  claimed 
to  be  entitled  to  both.  Subsequently,  Con- 
gress passed  a  statute  which  declared  that 
no  person  receiving  a  pension  under  a 
special  statute  shall  be  entitled  to  receive 
in  addition  thereto  a  pension  under  the 
general  law  unless  the  special  statute 
expressly  states  that  the  pension  granted 
thereby  is  in  addition  to  the  pension 
which  the  person  is  entitled  to  receive 
under  the  general  law,  and  it  was  held 
that  the  right  of  the  relator  to  double 
pensions,  if  he  ever  had  such  right,  was  ef- 
fectually barred  by  the  statute ;  ,that  it  was 
competent  for  Congress  to  pass  the  statute. 
The  court  said:  "No  pensioner  has  a  vested 
legal  right  to  his  pension.  Pensions  are 
the  bounties  of  the  government,  which  Con- 
gress has  the  right  to  give,  withhold,  dis- 
tribute, or  recall  at  its  discretion."  Citing 
Walton  y.  Cotton,  19  How.  355,  15  L.  ed. 
659. 

In  Dale  v.  The  Governor,  3  Stew.  (Ala.) 
387,  it  was  held  that  a  statute  settling  an 
annuity  for  life  upon  one,  for  services  rend- 
ered during  the  war,  is  not  a  contract  on  the 
part  of  the  state  which  the  legislature 
mav  not  constitutionally  repeal. 

But  in  Smith  v.  Aplin,  80  Mich.  205,  45 
N.  W.  136,  it  was  held  that  a  soldier  who 
became  entitled  to  a  state  bounty  under  the 
provisions  of  a  statute  had  a  vested  right 
of  which  the  lecfislature  could  not  lawfully 
deprive  him.  The  court  followed  People  ex 
rel.  East  Saginaw  Salt  Mfg.  Co.  v.  State 
Auditors,  9  Mich.  327,  where  it  was  held 
that  one  who  manufactured  salt  when  the 
state  offered  a  bounty  upon  all  salt  manu- 
factured, of  10  cents  a  bushel,  acquired  a 
50  LJLA.(N.S.) 


I  vested  right  to   the  bounty  offered   under 
j  the  statute,  and  could  not  be  deprived  there- 
of  by   a   subsequent   statute    reducing   the 
amount  of  bounty  to  be  paid. 

In  Baird  v.  United  States,  Dev.  Ct.  CI. 
88,  it  was  held  that  a  commission  surf^con 
who  rendered  medical  services  to  the  United 
States  during  the  Revolutionary  War,  be- 
fore and  after  a  resolution  of  Congress 
which  provided  that  all  officers  on  the 
medical  staff  who  should  continue  in  tlic 
service  to  the  end  of  the  war,  or  be  reduced 
before  that  time  as  supernumeraries,  should 
be  entitled  to  receive  during  life  certain 
allowances,  was  entitled  to  the  allowance 
for  life,  as  a  right  founded  upon  a  contract 
with  Congress  which  no  subsequent  legis- 
lation by  Congress  could  take  away. 

Firemen's  and  policemen's  pensions. 

Cases  in  which  it  appeared  the  fund  was 
made  up  of  voluntary  contributions  by  the 
officers,  or  in  which  it  was  optional  with  the 
officers  to  join  the  scheme  or  contribute  to 
the  relief  fund,  have  been  excluded  from  the 
note;  though  sometimes  spoken  of  as  pen- 
sion funds,  they  are  more  in  the  nature  of 
insurance  and  governed  accordingly. 
•  Stevens  v.  Minneapolis  Fibe  Dept.  Re- 
lief Asso.,  in  so  far  as  it  holds  that  the 
pensioner  has  a  vested  legal  right  to  the 
pension  of  which  he  cannot  be  deprived  ex- 
cept by  due  process  of  law,  viz.,  by  notice 
and  opportunity  to  be  heard  in  any  proceed- 
ing had  by  the  association  for  the  purpose 
of  terminating  the  pension,  can  hardly  bo 
said  to  be  opposed  to  the  cases  cited  in  the 
present  note,  to  the  effect  that  a  pensioner 
has  no  vested  legal  right  in  a  pension  which 
the  legislature  may  not  modify  or  take 
away. 

It  has  been  held  in  the  following  cases 
that  a  fireman  or  police  officer  has  no  vested 
legal  right  in  a  pension  fund  which  the 
legislature  may  not  modify  or  take  away 
entirely:  Pennie  v.  Preis,  132  U.  S.  464, 
33  L.  ed.  426,  10  Sup.  Ct.  Rep.  149, 
affirming  80  Cal.  266,  22  Pac.  176; 
Clarke  v.  Reis,  87  Cal.  643,  25  Pac. 
759;  Clarke  v.  Police  &  Health  Ins.  Board, 
123  Cal.  24,  55  Pac.  576;  Nichols  v.  Police 
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discretionary  power  in  determining  whether 
a  disability  is  increased,  diminished,  or 
removed. 

28  Am.  &  Eng.  Ene.  Law,  2d  ed.  091,  992. 

A  trustee  is  bound  to  exercise  the  utmost 
good  faith  toward  the  beneficiary. 

Minneapolis  Trust  Co.  y.  Menage,  73 
Minn.  441,  76  N.  W.  195. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  pleadings  and  evidence  in  this  case 
disclose  the  following  facts:  Defendant  is 
an  association  organized  under  the  general 
laws  of  the  state  (chap.  68,  Rev.  Laws, 
1905;    chap.    24,    Laws    1907    [Gen.    Stat. 


1913,  §  3348])  for  the  relief  of  disabled 
members  of  the  Minneapolis  Fire  Depart- 
ment, and  of  their  families  in  case  of  death 
resulting  from  the  performance  of  their 
duties  as  firemen.  Plaintiff  was  a  member 
of  the  fire  department,  serving  in  different 
capacities  from  September,  1895,  to  Feb- 
ruary 28,  1902.  From  injuries  and  ex- 
posure in  the  performance  of  his  duties 
he  became  disabled  from  the  further  dis- 
charge thereof,  and  was  by  tlie  relief  as- 
sociation placed  upon  its  pension  rolls  aa 
entitled  to  certain  monthly  allowances  for 
his  support.  The  proceedings  had  for  this 
purpose  were  in  all  things  regular,  and 
plaintiff  thereafter  drew  from  the  associa- 


Pension  Fund  Comrs.  1  Cal.  App.  494,  82 
Pac.  657  (obiter)  ;  MacFarland  v.  Bieber, 
32  App.  D.  C.  613;  Eddy  v.  Morgan,  216 
111.  437,  75  S.  E.  174;  Head  v.  Jacobs,  150 
Ky.  290,  150  8.  W.  349;  People  ex  rel. 
Price  V.  Woodbury,  38  Misc.  189,  77  N.  Y. 
Supp.  241  (obiter);  Friel  v.  McAdoo,  101 
App.  Div.  155,  91  N.  Y.  Supp.  464,  affirmed 
without  opinion  in  181  N.  Y.  658,  74  N. 
E.  1117;  State  ex  rel.  Price  ▼.  Farley,  12 
Ohio  C.  D.  273,  22  Ohio  C.  C.  48;  State  ex 
rel.  Risch  v.  Policemen's  Pension  Fund,  121 
Wis.  44,  98  N.  W.  964. 

In  all  these  cases  it  appears  that  the 
pension  fund  was  made  up  in  whole  or  in 
part  from  money  retained  from  the  salary 
of  the  meii,  but  the  courts  have  treated  the 
fund  as  belonging  to  the  state. 

It  was  said  by  the  United  States  Supreme 
Court  in  Pennie  v.  Reis,  132  U.  S.  464,  33 
L.  ed.  426,  10  Sup.  Ct.  Rep.  149:  "Though 
called  part  of  the  officer's  compensation,  he 
never  received  it  or  controlled  it,  nor  could 
he  prevent  its  appropriation  to  the  fund  in 
question.  He  had  no  such  power  of  dis- 
position over  it  as  always  accompanies  own- 
ership of  property." 

And  in  State  ex  rel.  Risch  v.  Policemen's 
Pension  Fund,  121  Wis.  44,  98  N.  W.  964, 
it  was  said  that  while  these  statutes  "in 
form  require  the  officers  to  pay  a  certain 
sum  per  month  out  of  their  salaries  into 
the  pension  fund,  they  in  fact  are  not  re- 
quired to  do  so.  The  contribution  to  the 
fund  is  made  by  the  public  out  of  public 
money.  It  is  not  first  segregated  from  the 
public  funds  so  as  to  become  private  prop- 
erty and  then  turned  over  to  tne  control  of 
the  pension  board,  but  is  set  aside  from  one 
public  fund  and  turned  over  to  another,  re- 
gardless of  the  mere  words  of  the  law.  The 
effect  thereof  is  [not]  to  scale  down  the 
salaries  of  the  officers  in  form  by  bo  much 
as  measures  the  contribution  by  each  to 
the  pension  fund,  but  to  really  fix  such 
salaries  at  the  amount  actually  paid,  and  to 
require  the  payment  by  the  city  into  the 
pension  fund  of  the  amounts,  per  month, 
mentioned  as  being  taken  from  the  salaries. 
Such  amounts  are  no  less  public  money 
after  such  payment  than  before." 

Thus,  it  is  held  in  Macfarland  ▼.  Bieber, 
32  App.  D.  C.  613,  that  an  officer  who  has 
50  L.R.A.(N.S.) 


been  retired  upon  a  pension  has  no  vested 
right  in  the  continuance  of  the  pension 
which  the  legislature  may  not  take  away 
absolutely  or  by  a  provision  that  such  pay- 
ments shall  be  made  only  upon  the  pen- 
sioner's complying  with  certain  require- 
ments,  as  in  the  statute  then  before  the 
court,  which  required  that  a  pensioner 
should  subject  himself  to  a  medical  exami- 
nation every  two  years,  upon  the  result  of 
which  it  should  be  determined  whether  the 
pension  should  continue  in  whole  or  in  pari 

And  in  Head  v.  Jacobs,  160  Ky.  290,  150 
S.  W.  349,  the  court  sustained  the  right  of 
the  legislature  to  repeal  the  statute  and 
abolish  all  claims  to  pensions,  and  to  pro- 
vide that  the  pensions  may  be  transferred 
to  a  new  pension  roll  if  the  beneficiaries  are 
such  as  would  be  entitled,  in  the  judgment 
of  the  pension  board,  to  pensions  under  tiie 
new  statute. 

In  People  ex  rel.  Freligh  y.  Matsell,  94 
N.  Y.  179,  it  was  held  that  a  police  officer 
who  had  been  retired  on  a  pension  did  not 
thereby  acquire  a  vested  right  to  the  pen- 
sion, under  a  statute  creating  a  fund  from 
assessments  imposed  upon  the  officers  and 
from  abandoned  and  unclaimed  property 
which  would  otherwise  revert  to  the  state, 
and  specifically  providing  that  the  board  of 
police,  who  were  made  trustees  of  the  fund 
and  authorized  to  select  ^nd  designate  the 
beneficiaries  under  the  restrictions  and  con- 
ditions imposed  by  the  statute,  **may  in  its 
discretion  at  any  time"  order  such  pension 
or  any  part  thereof  to  cease.  The  court 
denied  the  contention  of  the  relator  to  the 
effect  that  when  the  board  had  once  deter- 
mined the  facts  and  designated  in  the  msn- 
ner  provided  by  the  statute  an  individual 
as  such  beneficiary,  and  fixed  the  amount 
of  the  pension,  their  power  was  spent,  and 
the  beneficiary  held  under  a  grant  from  the 
state,  not  dependent  upon  the  discretioa  of 
the*  tmsteea. 

In  Nagle  t.  Stagg,  16  Abb.  Pr.  N.  S.  34S. 
it  was  held  that  a  pensioner  has  no  prop- 
erty in  the  future  payments  to  be  made  on 
account  of  the  pension  before  actual  pay- 
ment, and  that  a  receiver  appointed  for  the 
j  benefit  of  the  pensioner's  creditors  was  not 
.entitled  to  seisce  such  paymenta  before  ae* 
tually  paid  to  the  debtor. 
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tion  the  amount  of  the  pension  granted  him 
until  May  27,  1907.  On  that  date  the 
association,  acting  through  its  board  of 
trustees,  in  proceedings  had  ifor  the  pur- 
pose, determined  that  plaintiff  had  fully 
recovered  from  his  disability,  and  his  name 
was  ordered  stricken  from  the  pension 
rolls,  and  further  payments  were  thereafter 
refused.  Plaintiff  was  not  informed  of 
this  proceeding,  and  subsequently  inter- 
posed objections  to  his  removal,  and  ap- 
plied for  reinstatement,  which  was  refused. 
This  action  was  thereafter  brought  to  re- 
cover the  amount  due  under  the  pension  al- 
lowance from  the  date  of  the  suspension; 


the  theory  of  the  action  being  that  the  re- 
moval of  plaintiff  as  a  pensioner  was  with- 
out right  and  was  wrongful  and  unlawful 
and  a  violation  of  plaintiff's  rights  in  the 
premises.  Defendant  answered  to  the  mer- 
its, insisting  that  plaintiff  had  recovered 
from  his  disability,  and  that  the  removal 
was  not  only  justified  but  required  by  the 
laws  of  the  association.  The  principal 
issue  litigated  on  the  trial  centered  around 
the  question  whether  plaintiff  had  recovered 
and  was  therefore  no  longer  entitled  to  a 
pension  from  the  association.  The  trial 
court  found  as  a  fact  that  he  had  not  so 
recovered,    was    still,   at   the    time   of    the 


In  Clarke  v.  Rels,  87  Cal.  543,  25  Pac. 
759,  it  was  held  that  the  money  which  the 
officer  paid  into  the  fund  could  not  be  re- 
covered upon  his  discharge  from  the  police 
force. 

—provision  for  oflBcer's  family. 

So,  it  is  held  that  a  statute  providing 
for  the  payment  of  a  part  of  the  fund  to  the 
dependents  of  officers  upon  their  death  may 
be  repealed  or  altered  at  any  time  before 
the  happening  of  the  contingency  upon 
which  the  beneficiary  is  entitled  to  receive 
it.  Pennie  v.  Reis,  132  U.  S.  464,  33  L. 
ed.  426,  10  Sup.  Ct,  Rep.  149,  affirming  80 
Cal.  266,  22  Pac.  176;  Cohrn  v.  Henderson, 
19  CaL  App.  89,  124  Pac.  1037,  distinguish- 
ing Kavanngh  v.  Police  Pension  Fund 
Comrs.  134  Cal.  50,  66  Pac.  36. 

In  Pennie  v.  Reis,  132  U.  S.  464,  33  L. 
ed.  426,  10  Sup.  Ct.  Rep.  149,  it  was  held 
under  a  statute  providing  for  the  pay  of 
police  officers,  which  contained  a  provision 
that  $2  a  month  be  retained  from  the  pay 
of  each  officer  for  a  fund,  a  certain  sum  of 
which  should  on  the  death  of  each  officer 
be  paid  to  his  representatives, — that  such 
fund  until  such  death  can  be  applied  to  a 
different  purpose  by  the  legislature;  that 
the  statute  created  no  contract  by  the  state 
that  disposition  of  the  fund  should  always 
continue  as  originally  provided,  and  that 
until  the  event  happened  upon  which  the 
money  was  to  be  paid,  there  is  no  vested 
right  in  the  representatives  of  such  officer 
to  such  payment;  and  where  the  statute  was 
repealed  before  the  death  of  the  officer,  that 
*hi8  expectancy  in  the  fund  was  thereby  re- 
voked, and  the  sum  claimed  therefrom  by 
his  representatives  was  no  longer  subject 
to  the  provisions  of  the  statute,  and  could 
not  be  recovered  by  them. 

It  has  been  Mid  in  construing  statutes 
which  provide  for  the  payment  of  a  certain 
sum  to  the  dependents  of  police  officers  or 
firemen  upon  their  death,  that  where  the 
beneficianrs  right  to  the  pension  fund  ac- 
crues while  the  statute  is  in  force  by  the 
happening  of  the  contingency,  he  has  a 
vested  legal  right  thereto  which  it  is  not 
competent  for  the  legislature  to  take  awav. 
Pennie  v.  Reis,  132  U.  S.  464.  33  L.  ed. 
426,  10  Sup.  Ct.  Rep.  149  {obiter),  affirm- 
ing 80  Cat.  266,  22  Pac.  176,  where  the 
60  L.R.A.(N.S.) 


^ame  doctrine  was  announced;  Nicols  v. 
Police  Pension  Fund  Comrs.  1  Cal.  App. 
494,  82  Pac.  667  {obiter)  ;  Rudolph  v.  Unit- 
r»d  States,  36  App.  D.  C.  379  {obiter). 

Following  the  doctrine  announced  in  the 
above  cases,  it  was  held  in  Kavanagh  v.  Po- 
lice Pension  Fund  Comrs.  134  Cal.  50,  66 
Pac.  36,  that  where  the  widow  of  a  retired 
pension  officer  became  entitled  to  receive 
a  certain  amount  from  the  pension  fund  on 
the  death  of  her  husband  wnile  the  statute 
was  in  force,  her  right  thereto  became  a 
vested  right,  and  that  it  was  not  competent 
for  the  Wgislature  to  deprive  her  of  that 
vested  right  by  a  repeal  of  the  statute. 

School  teachers'  pensions. 

Under  a  statute  providing  for  a  teachers* 
retirement  fund,  which  made  it  optional 
with  the  teachers  to  elect  to  come  under 
its  provisions  to  have  a  certain  amount  de- 
ducted from  their  monthly  salary,  it  was 
held  in  Ball  v.  Teachers'  Retirement  Fund, 
71  N.  J.  L.  64,  58  Atl.  Ill,  that  the  legal 
relation  between  the  teachers  who  had  ac- 
cepted the  provisions  of  the  statute  and 
the  board  of  trustees  of  the  retirement  fund 
was  that  of  contract,  the  terms  of  which 
were  to  be  ascertained  by  reference  to  the 
statute,  and  that  its  terms  could  not  be 
altered  without  the  consent  of  both  parties 
thereto,  and  without  a  sufficient  considera- 
tion. The  court  pointed  out  in  that  case 
that  the  fund  was  the  result  of  contribu- 
tions by  the  teachers  who  elected  to  take 
part  in  the  scheme,  and  that  the  annuity 
was  not  a  pension  granted  by  the  state,  as 
no  part  of  it  was  payable  out  of  the  state 
funds,  and  that  therefore  the  right  of  the 
contributors  must  necessarily  depend  upon 
the  agreement  under  which  they  entered 
into  the  scheme. 

Accordingly,  it  was  held  that  a  subse- 
quent statute  which  made  the  retirement  of 
a  teacher  dependent  upon  the  approval  of 
the  board  of  trustees,  so  that  thereafter  the 
incapacitated  teacher  was  not  entitled  to 
receive  the  annuity  merely  upon  his  request, 
as  under  the  original  statute,  was  inopera- 
tive to  affect  existing  contracts,  as  it  was 
an  attempt  to  impair  the  obligations  of  an 
existing  contract,  which  wap  beyond  the 
power  of  the  legislature.    Ibid.      A.  L.  R. 
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trial,  BuiTering  from  the  disability  for 
which  the  pension  was  granted,  that  the 
action  of  the  association  in  removing  plain- 
tiff was  not  justified  by  the  facts,  and 
judgment  was  ordered  for  plaintiff  accord- 
ingly.    Defendant  appealed. 

The  assignments  of  error  present  the 
questions  whether  the  findings  of  the  trial 
court  are  sustained  by  the  evidence,  and 
whether  the  decision  rendered  is  contrary 
to  law.  Whether  the  action  of  the  associa- 
tion in  removing  plaintiff  from  the  list  of 
pensioned  members  can  be  reviewed  in  this 
manner,  or  whether,  to  entitle  plaintiff  to 
recover,  he  should  first  by  some  appropriate 
proceeding  be  restored  to  membership,  are 
questions  which  were  not  raised  by  the 
pleadings  or  on  the  trial,  and  are  not  there- 
fore considered.  We  limit  our  considera- 
tion solely  to  the  two  questions  mentioned 
above.  It  is  contended  that  the  decision  of 
the  court  below  is  contrary  to  law  for  the 
reasons:  (1)  That  the  pension  granted 
by  the  association  to  sick  and  disabled  fire- 
men is  a  mere  gratuity,  in  which  the  pen- 
sioner has  no  vested  right,  and  may  be 
withdrawn  or  discontinued  at  pleasure;  and 
(2)  that  the  determination  by  the  associa- 
tion, through  its  board  of  trustees,  that 
plaintiff  had  fully  recovered  from  the  dis- 
ability for  which  the  pension  was  granted, 
is  final;  at  least,  that  the  action  of  defend- 
ant in  this  respect  is  open  to  review  by  the 
courts  only  when  the  power  of  removal  has 
been  greatly  abused. 

1.  The  contention  that  the  pension  is  a 
mere  gratuity  to  be  granted  or  discontinued 
at  the  pleasure  of  the  association  is  not 
sustained.  The  association  was  formed  un- 
der authority  of  law,  and  for  the  purpose 
of  affording  in  a  measure  indemnity  and 
protection  to  firemen  who,  in  the  perform- 
ance of  their  duties,  suffer  injuries  which 
render  them  incapable  of  continuing  their 
duties,  or  of  performing  other  manual  la- 
bor. The  funds  from  which  the  pensions 
are  paid  are  contributed  by  the  state  and 
the  city  of  Minneapolis,  and  from  dues  and 
assessments  imposed  upon  the  members  of 
the  fire  department.  Every  fireman  in  good 
standing,  and  meeting  the  requirements  of 
the  regulations  of  the  association,  is  en- 
titled as  a  matter  of  l^al  right  to  a  place 
on  the  pension  rolls  whenever  disabled  to 
the  extent  declared  by  the  laws  of  the  as- 
sociation. Buckendorf  v.  Minneapolis  Fire 
I>ept.  Relief  Asso.  112  Minn.  298,  127  N. 
W.  1063,  1133.  The  creation  of  the  pension 
fund  was  intended  for  the  protection  of 
disabled  firemen,  and  of  their  families 
when  death  resulted  from  the  discharge 
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of  their  duties,  and  forms  an  induccmr  ' 
to  qualified  persons  to  become  and  continuf 
members  of  the  fire  department  Ksih 
fireman  contributes  to  the  fund  in  the  form 
of  annual  dues  of  $8,  and  this,  if  there  U 
no  other  reason,  vests  in  him  substantial 
rights  of  which  he  cannot  be  deprived  ex- 
cept by  due  process  of  law.  The  constitu- 
tion and  by-laws  of  the  association  provide 
that  the  disabled  member  shall  be  paid  the 
amount  of  pension  money  appropriate  to 
his  class,  and  neither  the  allowance  nor 
payment  is  left  to  the  arbitrary  discretion 
of  the  officers  of  the  association.  The  sita- 
ation  is  wholly  unlike  the  ordinary  pension, 
such  as  that  granted  by  the  Federal  govern- 
ment to  depend^t  soldiers  of  the  Ciril 
War ;  for  there  the  pension  is  a  mere  grata- 
ity  or  bounty  which  may  be  taken  awar 
at  any  moment.  Walton  v.  Cotton,  19 
How.  355,  15  L.  cd.  658;  United  States  t. 
Teller,  107  U.  S.  64,  27  L.  ed.  362,  2  Sup. 
Ct.  Rep.  39.  In  the  case  at  bar  the  pen- 
sion fund  is  created  in  part  by  the  pay- 
ment of  dues  by  the  members  of  the  fire 
department,  who  may  ultimately  become 
pensioners,  and  the  rights  acquired  by  the 
firemen  are  analogous  to  those  possessed 
by  members  of  mutual  benefit  societies.  28 
Cyc.  555.  We  therefore  hold  that  the  pen- 
sion in  question  is  not,  as  contended  by 
the  appellant,  a  mere  gratuity  to  be  grant- 
ed or  withheld  at  the  whim  or  pleasure 
of  the  association. 

2.  The  contention  that  the  determina- 
tion by  the  association  that  plaintiff  bad 
fully  recovered  from  his  disability  is  con- 
clusive and  not  reviewable  by  the  court 
is  not  sustained.  From  what  has  been  said 
in  reference  to  the  rights  acquired  by  mem- 
bers of  the  fire  department,  it  follows  that 
they  have  certain  vested  rights  in  and  to 
the  relief,  which  the  association  may  not 
arbitrarily  destroy.  While  it  is  true  that 
the  articles  of  association  and  the  by-laws 
provide  that  the  determination  by  the  as- 
sociation of  questions  of  disability  and  in- 
jury is  final  and  conclusive,  those  provi- 
sions must  be  construed  in  the  light  o( 
the  legal  rights  of  the  parties,  and  in  har- 
mony with  the  fundamental  doctrine  that 
no  person  can  be  deprived  of  hit  property 
or  property  rights  except  by  due  pro<v*'> 
of  law;  and  this  means  notice  and  oppor- 
tunity to  be  heard.  There  is  no  claim  that 
plaintiff  was  afforded  this  opportunitv, 
and  it  does  not  appear  that  he  was  notified 
of  the  time  or  place  when  or  at  which  the 
trustees  of  the  association  would  hear  and 
determine  the  question  of  plaintiff's  restora- 
tion to  health.    If  notice  faa4  been  gives 
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plaintiff,  and  h^  had  thus  been  afforded  an 
opportunity  to  be  heard,  the  determination 
of  the  association  that  he  had  been  restored 
to  health,  and  therefore  should  be  dropped 
from  the  pension  roll,  if  not  final  and  con- 
clusive by  contract  stipulation  as  declared 
by  the  laws  of  the  association,  should  be 
interfered  with  by  the  court  only  on  a 
clear  showing  of  manifest  arbitrary  action 
on  tne  part  of  the  association.  Karb  v. 
State,  64  Ohio  St.  383,  43  N.  E.  920; 
People  V.  Firemen's  Pension  Fund,  05  111. 
App.  300;  People  ex  rel.  Williamson  v. 
Scannell,  34  Misc.  709,  70  N.  Y.  Supp.  1042; 
28  Cyc.  555.  It  is  clear  that  in  determin- 
ing the  question  whether  a  member  shall 
be  dropped  from  the  pension  list,  and  there- 
by deprived  of  the  benefits  conferred  and 
vested  thereby,  the  association  acts  in  at 
least  a  quasi  judicial  capacity;  for  the 
determination  affects  the  vested  legal  rights 
of  the  pensioner,  and  he  should  be  afford- 
ed an  opportunity  to  protect  and  defend 
tliose  rights.  10  Am.  &,  Eng.  Enc.  Law, 
206,  et  seq.;  State  ex  rel.  St.  Louis  County 
V.  Dunn,  86  Minn.  301,  90  N.  W.  772.  It 
follows  then,  for  the  reasons  stated,  that 
the  determination  of  the  question  of  his 
removal  is  not  conclusive. 

3.  The  contention  that  the  evidence  fails 
to  support  the  findings  requires  no  extended 
discussion.  It  is  doubtful,  since  plaintiff 
was  not  given  a  hearing,  whether  the  ac- 
tion of  the  association  in  striking  his  name 
from  the  pension  list  is  of  any  validity 
whatever,  yet  it  may  be  conceded  for  the 
purposes  of  this  case  that  the  order  of  the 
association  was  valid  and,  until  set  aside 
in  this  or  some  other  form  of  action,  bind- 
ing upon  plaintiff.  However,  since  it  does 
not  appear  that  plaintiff  was  given  an  op- 
portunity to  be  heard  in  the  matter,  the 
rule  limiting  the  right  of  the  courts  to 
9et  the  determination  aside,  to  instances 
of  manifestly  arbitrary  action  by  the  as- 
sociation, does  not  apply.  This  is  neces- 
sarily BO  for  the  reason  that  defendant 
failed,  by  not  giving  to  plaintiff  an  oppor- 
tunity to  be  heard,  to  render  applicable  the 
finality  rule  of  its  by-laws,  for  they  must 
be  construed  as  requiring  such  notice  and 
opportunity,  and  there  is  therein  no  pro- 
vision for  a  review  of  questions  of  the 
kind.  In  this  situation  the  court  below 
was  controlled  by  the  rule  of  preponderance 
of  the  evidence,  and  we  are  controlled  by 
the  usual  rule  applicable  to  the  review  of 
questions  of  fact.  In  this  light  we  have 
examined  the  evidence  and  find  no  reason 
for  holding  that  the  findings  are  clearly 
and  palpably  against  the  evidence. 

Judgment  affirmed. 
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GEORGE  H.  HOLZBOG  et  al.,  Appts,, 

V. 

RICHARD  D.  BAKROW. 

(166  Ky.  161,  160  S.  W.  792.) 

Bills  and  notes  —  gaming  transaction  — 
estoppel  to  contest. 

1.  Makers  of  a  note  in  a  gaming  transac- 
tion which  by  statute  is  void  may,  by  in- 
ducing strangers  to  purchase  it  bona  fide 
for  value  by  representing  that  it  is  valid 
and  will  be  paid,  estop  themselves  from 
contesting  its  validity. 

Notice  ^  surety  —  collateral  —  gaming 
transaction. 

2.  That  one  becomes  surety  for  a  broker 
to  the  extent  of  thousands  of  dollars  does 
not  charge  him  with  notice  that  customers' 
notes  taken  as  collateral  security  were  exe- 
cuted in  gaming  transactions. 

Estoppel  ^  representations  as  to  valid- 
ity of  note  ^  payment  by  surety  — 
change  of  position. 

3.  A  surety  on  a  note  does  not,  by  pay- 
ing the  instrument,  change  his  position 
so  as  to  be  entitled  to  rely  as  an  estoppel 
upon  representations  as  to  its  validity  by 
the  maker  of  a  note  held  by  him  as  col- 
lateral, which  were  made  after  he  assumed 
his  obligation. 

Bills  and  notes  —  gaming  transactions 
^  enforcement  by  assignee. 

4.  An  assignee  of  a  note  based  on  a  gam- 
bling transaction,  with  knowledge  of  the 
consideration  upon  which  it  is  based,  can- 
not enforce  payment  of  it,  although  before 
he  purchased  it  the  maker  assures  him  that 
it  is  valid  and  will  be  paid. 

Pleading  ^  estoppel  to  contest  validity 
of  note  —  sufficiency. 

5.  A  pleading  is  not  suflicient  to  raise  a 
question  of  estoppel  to  contest  a  note  given 
in  a  gambling  transaction,  which  states  that 
the  holder,  although  knowing  the  invalidity 
of  the  note  in  December  of  a  certain  year, 

paid  value  for  it  on  the  day  of  

in  that  year. 

(November  28,  1913.) 

Note.  ^  Estoppel  to  contest  commercial 
paper  ty  representations  to  prO' 
spective  purofiasers. 

This  note  is,  in  the  main,  confined  to  cases 
where  the  estoppel  is  predicated  upon  state- 
ments, or  other  misleading  conduct,  at  about 
the  time  of  the  sale  or  the  transfer  of  the 
paper;  and  with  a  few  exceptions  does  not 
purport  to  cover  cases  where  the  estoppel 
is  predicated  upon  facts  occurring  at  the 
time  of  the  issuance  or  original  inception  of 
the  paper  as  a  legal  obligation. 

The  question  under  annotation  presup- 
poses that  but  for  the  estoppel  the  defense 
against  which  it  is  asserted  would  have  been 
available  against  the  paper  in  the  hands  of 
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A  PPEAL  by  defendants  from  a  judgment 
J\  of  the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County 
overruling  a  demurrer  to  the  reply  in  an 
action  on  a  note  executed  by  defendants  to 
a  certain  person  and  assigned  by  him  to 
plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shield  A  Campbell  for  .appel- 
lants. 

Messrs.  Benjamin  F.  Washer  and  Helm 
Bruce,  for  appellee: 

Where  parties  to  any  transaction  induce 
an  innocent  third  person  to  assume  obli- 
gations on  the  faith  of  positive  representa- 
tions that  the  transaction  is  enforceable, 
and  it  appears  on  its  face  to  be  such,  and 
such  third  person  acts  on  the  statements 


made  to  him  as  the  basis  for  his  eondnet, 
then  the  party  so  making  the  representa- 
tions will  be  estopped  to  afterwards  assert 
the  invalidity  of  the  transacticm  as  against 
such  innocent  third  person. 

Baldes  v.  Newman,  19  Ky.  L.  Rep.  1082, 
43  S.  W.  176;  Wooldridge  v.  Cates,  2  J.  J. 
Marsh.  223;  Morrison  v.  Beckwith,  4  T.  B. 
Mon.  73,  16  Am.  Dec.  136;  Goodloe  ▼.  Ross, 
9  Dana,  553;  Smith  v.  Stone,  17  B.  Hon. 
171;  Davison  v.  Franklin,  1  Bam.  ft  Ad. 
142;  Payne  v.  Burnham,  62  N.  Y.  72;  Dow 
V.  Higgins,  72  111.  App.  305;  Finn  t. 
Barclay,  15  Ala.  629;  Manning  v.  Manning, 
8  Ala.  144;  Buckner  v.  Smith,  1  Wash. 
(Va.)  206,  1  Am.  Dec.  463;  Hoomes  t. 
Smock,  1  Wash.  (Va.)  389;  Hurlburt  v. 
Straub,  54  W.  Va.  303,  46  S.  E.  163;  Towne 


the  holder,  although  not  one  of  the  original 
parties. 

In  connection  with  the  defense  of  unau- 
thorized delivery  or  transfer  by  a  person 
having  possession  with  maker's  consent,  see 
note  in  29  L.R.A.(N.S.)  252;  or  without 
maker's  consent,  see  note  in  3  L.R.A.(N.S.) 
212. 

Cases  discussing  the  principle  of  estoppel 
in  connection  wifii  the  defense  of  forgery 
have  been. treated  elsewhere,  and  are  exclud- 
ed here.  On  this  subject  see  note  in  36 
L.K.A.  539,  and  as  to  the  related  question  of 
ratification  of  forged  instrument,  see  note  in 
36  L.R.A.(N.S.)   1006. 

The  principle  is  well  established  that  if 
the  facts  warrant  it,  an  estoppel  may  be 
invoked  against  defenses  that  would  other- 
wise be  available  against  paper  in  the  hands 
of  the  purchaser.  This  is  recognized  by 
practically  all  the  cases  cited  in  the  note. 

In  some  instances  as  will  hereafter  ap- 
pear, the  result  in  the  case  is  made  to  turn 
upon  the  distinction  between  an  estoppel 
in  pais  by  reason  of  the  ogligor's  represen- 
tation to  the  purchaser,  and  a  direct  promise 
by  him  to  the  purchaser. 

But  the  distinction  between  promise  and 
representation  is  generally  merged,  in 
general  holdings,  such  as  that  the  "payor 
of  a  note  may  bar  any  equity  which  he  may 
have  against  the  obligee,  by  inducing  the 
assignee  to  purchase  it  by  first  flattering 
him  with  assurances  that  it  would  be  paid." 
Morrison  v.  Beckwith,  4  T.  B.  Mon.  73,  16 
Am.  Dec.  136.  See  also  Drake  v.  Foster,  28 
Ala.  649;  Reedy  v.  Brunner.  60  Ga.  107; 
Powers  V.  Talbott,  11  Ind.  1;  Wright  v. 
Allen,  16  Ind.  284;  McCabe  v.  Raney,  32 
Tnd.  309;  McBrayer  v.  Collins,  18  B.  Mon. 
838;  Humphrey  v.  Tozier,  154  Pa.  410,  26 
Atl.  542.  It  will  not  be  possible,  therefore, 
to  treat  separately  in  all  of  the  cases,  the 
promise  and  the  representation. 

The  cases  in  which  the  facts  show  a  con- 
tract to  have  existed  between  the  payor  and 
purchaser  are  numerous,  but  the  following 
will  serve  as  illustrations:  Lanier  v.  Hill, 
25  Ala.  554  (where  there  was  a  considera- 
tion in  addition  to  purchase  of  note) ; 
Auerbach  v.  Pritchett,  58  Ala.  451  (verbal 
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acceptance  of  order  to  pay  instrument  to 
another) ;  McLain  v.  Coulter,  5  Ark.  13 
(assignment  is  sufficient  consideration): 
Sloan  V.  Richmond  Trading  &  Mfg.  Co.  6 
Blackf.  175  (promise  to  pay  according  to 
tenor  and  effect)  ;  Plummer  v.  Farmers' 
Bank,  90  Ind.  386  (estopped  "to  assert  anj 
defense") ;  Brown  v.  Daggett,  22  Me.  30 
(where  plaintiff  purchased^with  knowledge 
of  the  defense;  see  below) ;  Elliott  v.  Gal- 
Ian,  1  Penr.  &  W.  24  ( where  the  court  found 
undertaking  to  pay  implied  in  conduct  of 
obligor ) . 

General  duty  to  disclose  defenses. 

The  estoppel  proceeds  from  a  violation 
of  duty  on  the  part  of  the  obligor.  \Mien 
the  latter  knows  that  the  instrument  is 
about  to  be  sold  he  is  at  once  placed  under 
certain  obligations  to  the  prospective  pur- 
chaser. If  circumstances  exist  which  re- 
quire him  in  good  conscience  to  speak,  mere 
silence  will  estop  him  from  asserting  at  s 
later  time  the  things  which  should  have 
been  said.  Watson  v.  McLaren,  19  Wend. 
557;  Hubbard  v.  Briggs,  31  N.  Y.  518: 
Gaines  v.  Deposit  Bank,  19  Ky.  L,  Rep.  171, 
39  S.  W.  438;  King  v.  Fowler,  16  Mass. 
397;  Buchanan  v.  Taylor,  Addison  (Pa.) 
154;  Decker  v.  Eisenhauer,  1  Penr.  &  W. 
476;  M'Mullen  v.  Wenner.  16  Serg.  &  R. 
21,  16  Am.  Dec.  543;  Nicholas  v.  Austin. 
82  Va.  817,  1  S.  E.  132.  But  see  Ayer  t. 
Younker,  10  Colo.  App.  27,  60  Pacl  218, 
infra. 

Payor's  knowledge  of  defoiscs. 

A  few  cases  have  questioned  the  effective- 
ness of  the  estoppel  against  def^ises  un- 
known to  the  payor  at  the  time  the  repre- 
sentations were  xnade.  In  Brown  v.  Wright 
17  Ark.  9,  the  maker  was  held  estoppt^  to 
set  up  any  defense  which  he  knew  of  at  the 
time,  but  it  was  admitted  that  some  au- 
thorities go  much  farther.  In  Koons  t. 
Davis,  84  Ind.  387,  however,  it  was  held 
that  the  maker's  representation  that  he 
had  "no  defense*'  would  not  preclude  de- 
fenses unknown  at  the  time  it  was  made. 

But  the  great  majority  of  cases  hold  that 


flOLZBOG  V.  BAKROW. 


1021^ 


▼.  Rioe,  122  Mass.  67 ;  Fleischmann  v.  Stern, 
24  Hun,  265;  Pettit  v.  Jennings,  2  Rob. 
(Va.)  676. 

Hobson,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

Richard  D.  Bakrow  brought  this  suit 
to  recover  on  a  note  for  $14,412.64,  dated 
January  8,  1009,  due  one  year  after  date, 
executed  by  George  H.  Holzbog  and  H.  M. 
Fl^^ner  to  John  M.  Sharp,  and  assigned  by 
Sharp  to  Bakrow.  The  defendants  in  their 
answer  set  up,  in  substance,  that  the  note 
was  executed  in  settlement  of  certain  bets 
and  wagers,  which  were  lost  by  George  Holz- 
bog to  John  M.  Sharp  in  bucketshop  trans- 
actions had  in  the  city  of  Louisville,  Ken- 
tucky, in  the  years  1006,  1007,  and  1908, 


upon  the  rise  and  fall  of  the  market  in 
stocks  and  bonds,  and  that  the  whole  con- 
sideration of  the  note  was  the  money  then 
lost  to  Sharp  in  these  gaming  transactions; 
^hey  relied  on  the  statutes  against  gaming 
•IS  a  bar  to  the  right  of  the  plaintiff  to 
recover.  They  also  alleged  that  they  had 
paid  Bakrow  on  the  note  $7,500  on  January 
8,  1010,  and  they  prayed  judgment  against 
him  for  the  amount  so  paid,  with  interest. 
Bakrow  in  his  reply  pleaded  these  facts: 
Holzbog  and  Flexner  executed  their  note 
to  John  M.  Sharp  for  $14,412.64  on  Jan- 
uary 8,  1008,  due  in  one  year;  on  December 
6,  1008,  Sharp  assigned  this  note  to  Bakrow, 
as  collateral  security  for  certain  obligations 
then  assumed  or  to  be  assumed  by  him; 
due   notice  of   the  assignment   was   given 


the  payor's  ignorance  of  defenses  existing  i 
at  the  time  tiie  representation  is  made,  is  I 
immaterial  (Smith  v.  Newton,  38  111.  230;  I 
easier  v.  Byers,  120  111.  657,  22  N.  E.  507 ;  I 
Smith  V.  Stone,  17  B.  Mon.  168;  McBraycr 
V.  ColIlnB,  18  B.  Mon.  833;  Hamer  v.  John- 
ston, 5  How.  [Miss.]  698;  Land  v.  Lacoste, 
5  How.  [Miss.]  471;  Petrie  v.  Feeter,  21 
Wend.  172;  Baker  v.  Seely,  17  How.  Pr. 
297;  Hills  v.  Varet,  3  N.  Y.  Leg.  Obs.  105; 
Elliott  v.  Callan,  1  Penr.  &  W.  24;  Simpson 
V.  Moore,  5  Lea,  372) ;  at  least  where  there 
was  an  express  promise  to  pay  previous  to 
the  purchase  (Games  v.  Field,  2  Yeates, 
541). 

In  Edgar  v.  Klin^  6  Pa.  331,  the  court 
speaking  of  a  statement  by  the  maker  of  a 
non-n^otiable  instrument  that  it  was  a 
valid  instrument  and  would  be  paid  at  ma- 
turity, said  that  such  a  representation  acted 
upon  bona  fide  by  the  transferees  would  pre- 
clude the  maker  from  any  inquiry  into  the 
adequacy  of  the  consideration  or  the  fair- 
ness of  the  original  consideration,  and  it 
matters  not  whether  the  representation  pro- 
ceeded from  ignorance,  carelessness,  or  de- 
sign. 

But  in  Dean  v.  Skinner,  3  Ky.  L.  Rep.  336, 
it  was  held  that  the  obligor  in  a  note  is 
not  estopped  by  a  statement  made  to  the 
assignee  thereoi  that  he  expected  to  pay  the 
note  at  maturity,  both  parties  being  igno- 
rant of  the  defect  in  the  title  to  the  hind 
for  which  it  was  executed. 

Defenses  subsequently  maturing. 

Generally  as  to  failure  of  executory  con- 
sideration for  bill  or  note  as  affecting  pur- 
chaser with  knowledge  of  the  character  of 
the  consideration,  see  note  in  46  L.RJ^. 
(K.S.)    862. 

The  orthodox  theory  of  estoppel  in  pais 
necessitates  that  "the  representation  or  con- 
cealment .  .  .  have  reference  to  a  present 
or  past  state  of  things;  for  if  a  party 
make  a  representation  concerning  something 
in  the  future,  it  must  generally  be  either 
a  mere  statement  of  intention  or  opinion, 
uncertain  to  the  knowledge  of  both  parties, 
or  it  will  come  to  a  contract,  with  the 
peculiar  consequences  of  a  contract,  or  to  a 
50  L.nj^..(N.S.)  66 


waiver  of  some  term  of  a  contract  or  of  the 
performance  of  some  other  kind  of  duty." 
Bigelow,  Estoppel,  6th  ed.  p.  636. 

So,  in  Marqueze  v.  Femendez,  30  La.  Ann. 
105,  it  was  held  that  the  drawee  of  a  draft 
payable  out  of  the  proceeds  of  property  of 
the  drawer  in  the  hands  of  the  drawee,  af- 
ter the  payment  of  a  claim  of  the  latter, 
was  not  estopped  by  a  statement  to  the 
holder,  which  subsequently  proved  to  be 
contrary  to  the  fact,  that  the  proceeds  would 
be  sufficient  to  pay  the  claim  and  draft. 

So,  in  Jennings  V.  Todd,  118  Mo.  296,  40 
Am.  St.  Rep.  373,  24  S.  W.  148,  the  court 
said  in  effect  that  while  the  representations 
made  by  the  maker  of  the  note  to  the  in- 
dorsee at  the  time  the  latter  purchased  the 
note  would  have  estopped  the  former  if.  at 
the  time  they  were  made,  there  had  already 
been  a  breach  of  the  contract  constituting 
the  consideration,  or  other  existing  defenses, 
yet  as  there  had  been  no  such  breach,  and 
the  maker  had  no  reason  to  suspect  that  one 
would  occur,  there  was  no  estoppel. 

As  to  defenses  in  their  nature  completely 
subsequent  to  a  representation,  such  for  in- 
stance, as  a  subsequent  alteration  of  the 
instrument,  the  estoppel,  for  obvious  rea- 
sons, cannot  be  effective.  Koons  v.  Davis, 
supra. 

But  where  a  note  is  given  in  connection 
with  a  sale  involving  warranties,  either  ex- 
press or  implied,  the  existence  of  the  war- 
ranties and  the  consequent  contingency  of 
failure  of  consideration  may  not  improperly 
be  thought  to  present  facts  which  it  is  the 
duty  of  the  maker  to  disclose  upon  an  in- 
quiry as  to  the  validity  of  the  note.  See 
Lites  V.  Addison,  27  S.  C.  226,  3  S.  E.  214; 
Carter  Merchandise  Co.  v.  Dickson,  39  S.  C. 
433,  17  S.  E.  996. 

Confusion  arises  because  in  some  cases 
the  maker  both  represents  that  the  note  is 
good  and  promises  to  pay  it  when  due.  In 
Clements  v.  Loggins,  2  Ala.  614,  it  was  said 
that  the  representation  would  preclude  him 
from  setting  up  any  defense  which  existed 
at  the  time  it  was  made,  while  the  promise 
would  preclude  both  existing  and  subsequent 
defenses.  This  distinction  was  recognized 
in  Maury  v.  Coleman,  24  Ala.  381,  60  Aa. 
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to  Holzbog  and  Flexncr,  and  the  notice  was 
accepted  by  them;  thereafter  on  January 
8,  1909|  this  note  having  matured,  Holzbog 
and  Flexner  executed  to  Sharp  the  note 
sued  on  in  renewal  of  it.  On  February  16, 
1900,  Sharp  borrowed  of  J.  J.  Douglass 
$10,000;  Bakrow  signing  the  note  as  his 
surety.  Sharp  died  on  August  9,  1909,  and 
Douglass  demanded  of  Bakrow  the  payment 
of  his  note.  Bakrow  then  held  the  note  of 
Holzbog  and  Flexner  to  secure  him,  and  he 
proposed  to  Douglass  that  he  would  turn 
over  this  note  to  Douglass  as  security  on 
the  Douglass  note.  Thereupon  Douglass, 
Flexner,  Holzbog,  and  Bakrow  had  a  meet- 
ing, and  in  that  meeting  Holzbog  and  Flex- 
ner were  asked  by  Douglass  concerning 
their  note,  and  they  each  acknowledged  the 


execution  and  delivery  of  the  note^  affirmed 
its  validity,  and  promised  to  pay  it.  Act- 
ing upon  this  representation,  Bakrow  exe- 
cuted his  note  to  Douglass  for  $10,000,  and 
attached  the  Holzbog  and  Flexner  note  to 
it  as  collateral  security;  Bakrow  thus  mak- 
ing himself  alone  liable  for  the  debt.  On 
January  6,  1910,  they  paid  $7,500  on  the 
note,  and  Bakrow  paid  the  balance  of  the 
Douglass  debt;  the  collateral  being  then  re- 
turned to  him.  After  this  the  adminis- 
trator of  John  M.  Sharp's  estate  set  up 
claim  to  this  note  in  the  hands  of  Bakrow, 
and  also  a  claim  to  other  collaterals  that 
Bakrow  held.     In  settlement  of  this  claim 

Bakrow  on  the day  of ,  1911, 

paid    Sharp's    administrator    $20,000,   and 
kept  the  note  of  Holzbog  and  Flexner  as  his 


Dec.  478;  Cloud  y.  Whiting,  38  Ala.  57. 
In  each  of  these  cases,  however,  it  appearing 
that  theire  was  no  promise,  but  merely  a 
statement  in  good  faith  that  there  was  no 
defense,  it  was  held  that  the  defense  of  a 
subsequent  failure  of  consideration  was  not 
precluded. 

But  in  Plant  v.  Voegelin,  80  Ala.  160, 
where  a  note  given  for  rent  was  purchased 
on  faith  of  a  promise  by  one  of  the  makers 
to  pay  it,  the  promise  was  held  to  impose 
a  personal  obligation  to  pay  the  note  to 
the  purchaser  at  all  events,  and  precluded 
such  maker  from  interpleading  one  who  pur- 
chased the  rented  premises  during  the  lease 
and  was  claiming  the  rent. 

And  in  Jennings  v.  Todd,  supra,  the  court 
said  that  if  the  maker  had  made  an  absolute 
promise  to  pay  the  note  he  might  have  pre- 
cluded himself  from  making  defenses  subse- 
quently arising. 

The  purchase  of  a  note  in  reliance  upon 
the  maker's  promise  to  pay  it  creates  a 
valid  contract  between  the  maker  and  the 
purchaser.  Short  v.  Jackson,  Sneed  (Ky.) 
192. 

And  the  term  estoppel  in  pais  has  been 
increasingly  applied  to  matter  in  bar  arising 
because  oi  a  binding  contract  (Bigelow, 
Estoppel,  6th  ed.  p.  491 ) ;  also,  the  bar 
created  is  usually  a  more  extensive  one  than 
in  the  case  of  an  estoppel  by  representation, 
see  Glass  v.  Murphy,  4  Ind.  App.  530,  30 
N.  E.  1097,  31  N.  E.  545,  infra. 

Estoppel  by  reason  of  a  contract  in  the 
di'*or»t  lino  of  neeotiation  (Bigelow,  Estop- 
pel, 6th  ed.  p.  519)  is  in  general  without  the 
scope  of  this  note.  See,  however,  for  estop- 
pels of  that  kind  sometimes  cited  in  connec- 
tion with  the  subject,  Cropley  v.  Eyster,  9 
App.  D.  C.  373;  Dodge  v.  Pope,  93  Ind.  480; 
Haskell  v.  Monmouth  F.  Ins.  Co.  52  Me. 
128;  First  Nat.  Bank  v.  Ragsdale,  158  !^To. 
668,  81  Am.  St.  Rep.  332,  59  S.  W.  978; 
Jamison  v.  Griswold,  2  Mo.  App.  150;  Bank 
of  Genesee  v.  Patchin  Bank,  13  N.  Y.  309. 

Knowledge  that  representation  will  be  relied 

upon. 

Statements  and  representations  which  an 
obligor  may  make  in  ignorance  of  the  fact 
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that  they  will  be  relied  upon,  or  under  cir- 
cumstances in  which  they  are  not  entitled 
to  be  relied  upon,  do  not  estop  hisL  Freenj 
y.  Hall,  93  Ga.  706,  21  S.  £.  163;  Stuart 
y.  Harmon,  24  Ky.  L.  Rep.  1829,  72  S.  W. 
365;  Andrews  v.  Lyons,  11  Alloi,  349; 
Allum  y.  Perry,  68  Me.  232. 

And  it  has  been  held  that  the  estoppel 
is  available  only  as  long  as  the  note  is  held 
for  the  purpose  in  view  at  the  time  the 
statements  relied  upon  were  made;  and 
that  one  desiring  to  take  the  note  as  col- 
lateral security  for  an  obligation  cannot 
rely  upon  the  repetition  of  assurances  origi- 
nally made  at  the  time  tiie  note  was  used 
as  security  for  another  obligation,  unless 
at  the  time  when  such  assurances  were  re- 
peated the  maker  was  informed  of  the  dis- 
charge of  the  old  obligation  and  the  inten- 
tion, to  hold  the  paper  as  the  collateral  se- 
curity for  the  new  obligation.  Sargeant  v. 
Sargeant,  18  Vt.  371. 

In  Mackay  y.  Holland,  4  Met.  69,  the 
representaticms  were  made  while  defendant 
was  under  the  impression  that  plaintiff  had 
already  taken  the  note,  and  were  held  not 
to  estop  him.  And  so,  in  Morrison  y.  Weav- 
er, 16  Ind.  844. 

In  Parker  y.  Tuttle,  44  Me.  459,  it  was 
held  that  an  indorsee  could  not  rely  upon 
statements  made  to  him  at  a  time  when 
he  was  acting  as  agent  for  the  original 
payee,  since  he  was  not  at  tiiat  time  a 
prospective  purchaser  on  his  own  account. 

Purchaser's  knowledge  of  defenses. 

When  the  intending  purchaser  knows 
there  are  defenses  to  Qie  paper,  he  is  not 
entitled  to  rely  upon  declarations  elicited 
from  the  maker  which  are  inconsistent  with 
that  fact.  Callanan  y.  Shaw,  24  Iowa,  441: 
Glass  V.  Murphy,  4  Ind.  App.  5S0,  30  N.  E- 
1097,  31  N.  E.  545;  Stuart  v.  Harmon,  24 
Ky.  L.  Rep.  1829,  72  S.  W.  365 :  Kidder  v. 
Blake,  45  N.  H.  530;  Eitel  y.  Bracken,  fi 
Jones  &  S.  7;  Real  Estate  Trust  Ca  v. 
Seagreave,  49  How.  Pr.  489:  HiDebrant  v. 
Ashworth,  18  Tex.  307.  At  least,  where  th«» 
note  is  founded  in  part  upon  an  illegal  ros- 
sideration.    Torrey  y.  Grant,  10  Smedes  k 


HOLZBOG  V.  BAKROW. 


1027 


personal  property,  being  induced  to  do  this 
by  the  promises  of  Holzbog  and  Flexner  to 
pay  the  note  and  their  repeated  statements 
that  the  note  was  valid  and  would  be  paid. 
Bakrow  until  December,  1911,  had  no  no- 
tice, knowledge,  or  information  that  there 
was  any  invalidity,  infirmity,  or  defense  or 
claim  of  such  existing  as  against  the  note; 
on  the  contrary,  until  that  time  the  makers 
had  assured  him  that  the  note  was  valid 
and  had  repeatedly  promised  to  pay  it.  He 
pleaded  that  the  defendants  are  now  es- 
topped to  set  up  the  invalidity  of  the  note 
againBt  him  after  he  had  taken  it  under 
the  circumstances  above  indicated.  The  de- 
fendants, Holzbog  and  Flexner,  demurred  to 
the  reply,  and,  their  demurrer  being  over- 
ruled, they  declined  to  plead  further.     The 


court  entered  judgment  against  them  on  the 
note,  dismissing  their  counterclaim.  From 
this  judgment  they  appeal. 

It  is  insisted  for  the  appellants  that, 
though  they  induced  Bakrow  to  become  the 
holder  of  the  note  by  their  representations 
that  the  note  was  valid  and  would  be  paid, 
still  they  are  not  liable  upon  it  for  the  rea- 
son that  an  estoppel  cannot  be  applied  to 
make  good  an  act  forbidden  by  law.  16 
Cyc.  783.  The  rule  that  an  estoppel  cannot 
exist  whereby  a  party  to  a  gambling  con- 
tract is  prevented  from  setting  up  its  ille- 
gality as  a  defense  is  applied  in  all  cases  as 
between  the  original  parties  or  as  against 
assignees  who  simply  stand  in  the  shoes  of 
the  original  party.  But  when  the  estoppel 
is  invoked   by  an   innocent  purchaser  who 


^I.  89;   Griffiths  v.  Sears,  112  Pa.  523,  4 
Atl.  492. 

But  in  Brown  y.  Daggett,  22  Me.  30,  it 
was  held  that  one  who  purchases  a  note  for 
a  valuable  consideration  in  reliance  upon 
an  express  promise  of  the  maker  to  pay  the 
same  may  recover  in  an  action  upon  the 
note,  notwithstanding  that  he  may  have 
known  that  the  note  was  given  for  a  con- 
sideration which  had  failed. 

And  in  Goodloe  v.  Ross,  9  Dana,  553,  it 
was  held  that  the  assignee  of  a  note  could 
recover  from  the  maker  the  full  amount  due 
thereon  at  the  time  thereof,  including  usury, 
upon  the  maker's  promise  to  pay  the  same, 
in  consideration  of  which  he  released  a 
valid  claim  and  right  of  recourse  against 
the  assignor,  notwithstanding  that  he  (the 
assignee)  knew  of  the  usury  at  the  time  of 
the  assignment.  The  court  observed  that 
the  responsibility  of  the  maker  rested  not 
upon  the  note  assigned,  but  upon  his  prom- 
ise at  the  time  of  the  assignment. 

Sometimes  information  about  defenses 
lies  more  within  the  knowledge  of  the  in- 
tending purchaser  than  of  the  payor.  In 
Sackett  v.  Kellar,  22  Ohio  St.  554,  it  was 
held  that  if  the  intending  purchaser  merely 
possessed  an  opinion  that  the  consideration 
was  fraudulent,  he  could  rely  upon  an 
estoppel,  although  he  did  not  state  his  opin- 
ion at  the  time  of  inquiry  about  the  paper; 
but  that  if  he  knew  material  facts  to  in- 
duce such  an  opinion  or  belief,  he  would  not 
be  entitled  to  rely  on  representations  of 
validity,  unless  he  called  the  payor's  at- 
tention to  these  facts  at  the  time  of  in- 
quiring. 

In  Buhrman  t.  Baylis,  14  Hun,  608, 
where  maker,  payee,  and  plaintiff  were  all 
present  at  the  execution  of  the  note,  wliich 
was  given  for  a  horse  sold  with  a  warranty 
of  soundness  and  at  once  transferred  to 
plaintiff,  with  the  statement  of  defendant, 
^it  is  all  right,"  the  court  held  that  this 
statement  could  not  be  relied  upon  as 
against  a  defense  of  subseqiient  breach  of 
warranty. 

But  tiie  suggestion  has  been  made,  that 
where  the  facts  are  known  to  both  parties, 
and  the  obligor  makes  a  binding  promise 
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to  the  purchaser,  there  may  possibly  arise 
an  estoppel  by  contract.  Glass  v.  Murphy, 
4  Ind.  App.  530,  30  N.  E.  1097,  31  N.  £. 
545. 

Change  of  position  in  reliance  upon  repre- 
sentation. 

It  is  essential  to  an  estoppel  that  the 
person  urging  it  must  in  some  way  have 
changed  his  position  in  reliance  upon  the 
statements  or  the  silence  of  the  payor. 
Black  V.  Mitchell,  14  Ind.  397 ;  Buhrman  v. 
Baylis,  supra;  Allum  v.  Perry,  68  Me.  232; 
Eldred  v.  Hazlett,  33  Pa.  307,  subsequent 
writ  of  error  in  38  Pa.  16. 

In  this  connection,  attention  i.J  again 
called  to  the  fact  that  the  note  does  not 
deal  with  the  defense  of  forgery  or  tht! 
question  of  ratification  of  an  instrument 
executed  in  one's  name  without  his  autuor- 
ity. 

If  the  paper  has  already  been  purchased 
at  the  time  the  representations  relied  upon 
are  made,  thev  will  not.  in  general,  create 
an  estoppel,  barter  v.  Harris,  16  Ind.  387; 
Jones  V.  Dorr,  19  Ind.  384,  81  Am.  Dec. 
406;  Ray  v.  McMurtry,  20  Ind.  307,  83 
Am.  Dec.  322;  Windle  v.  Canaday,  21  Ind. 
248,  83  Am.  Dec.  348 ;  Stutsman  v.  Thomas, 
39  Ind.  384;  Reagan  v.  Hadley,  57  Ind. 
509;  Crossan  v.  May,  68  Ind.  242;  Hoover 
V.  Kilander,  83  Ind.  420;  Clay  v.  McClana- 
han,  5  B.  Mon.  241;  Whitacre  v.  Culver,  8 
Minn.  133,  Gil.  103;  Payne  v.  Bumham,  62 
N.  y.  69;  Ludwick  v.  Croll,  2  Yeates,  464, 
1  Am.  Dec.  362;  Weaver  v.  Lynch,  26  Pa. 
449,  64  Am.  Dec.  713;  Foot  v.  Ketchum, 
15  Vt.  258,  40  Am.  Dec.  678.  (The  admis- 
sibility of  statements  made  after  the  pur- 
chase, as  corroboration  of  evidence  that 
statements  were  made  before,  is  not  within 
the  scope  of  the  note.  See  Scott  v.  Hart, 
2  Sadler  [Pa.]  529,  4  Atl.  206,  on  that  point) . 

So,  the  purchaser  is  not  protected  by 
the  estoppel  as  to  the  part  of  the  purchase 
price  paid  before  the  statements  relied  upon 
as  the  estoppel,  although  part  of  it  was 
paid  thereafter.  Payne  v.  Burnham,  62 
N.  Y.  69. 

As   to  defenses   which   may  bs  waived, 
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has  been  induced  to  purchase  the  paper  by 
the  representations  of  the  maker,  a  different 
rule  should  be  applied. 

In  the  case  styled  Anonymous,  2  Mod. 
279,  decided  in  1677,  the  loser  in  a  game 
acknowledged  the  debt  to  the  purchaser  of 
the  bond,  and  thus  induced  him  to  buy  it. 
The  court  were  all  of  opinion  that  the  case 
was  not  within  the  statute,  and  judgment 
was  given  for  the  plaintiff.  In  Davison  ▼. 
Franklin,  1  Barn.  &  Ad.  142,  a  similar  case, 
Lord  Tenterden  said:  "This  is  an  applica- 
tion to  the  discretion  of  the  court,  which 
ought  to  be  exercised  so  as  best  to  advance 
the  ends  of  justice;  and  I  think  that,  ac- 
cording to  the  maxim  that  no  man  ought  to 
be  permitted  to  allege  his  own  misconduct 
we  ought  not  to  make  this  rule  absolute. 


Here  the  defendant  stated  to  the  agent  of 
the  party  who  purchased  the  debt  that  it 
would  be  paid.  If  we  made  this  rule  abso- 
lute, we  should  enable  the  defendant  to  de- 
feat the  judgment  by  hia  own  fraud  and 
misconduct,  and  to  injure  a  person  who  ad- 
vanced money  upon  the  fmith  that  his  rep- 
resentation was  true." 

In  Wooldridge  v.  Cates,  2  J.  J.  Marsh. 
222,  this  court  followed  the  same  rule  in  a 
gaming  transaction.  It  said :  "If  the  prin- 
cipal obligor  in  a  note  induces  an  assignee 
to  purchase  it>  he  waives  any  equity  which 
he  may  have  against  the  obligee.  This  doc- 
trine has  been  so  repeatedly  settled  that  it 
was  said  to  be  unnecessary  to  cite  authori- 
ties to  prove  it,  in  the  case  of  Morrison  t. 
Beckwith,  4  T.  B.  Mon.  73,  16  Am.  Dtc, 


however,  by  the  law  of  the  jurisdiction,  or 
voidable  contracts  which  may  be  ratified, 
a  promise  to  the  assignee  after  purchase  is 
conclusive  upon  the  payor.  McCreary  v. 
Parsons.  .31  Kan.  447,  2  Pac.  570;  Wiggin 
▼•  Damrell,  4  N.  H.  69.  At  least  where  by 
the  promise  he  has  procured  an  extension 
of  time.  Doherty  v.  Bell,  55  Ind.  205;  Sage 
V.  McLaughlin,  34  Wis.  550.  Or  a  waiver 
may  even  be  implied  from  silence  after  no- 
tice of  the  assignment,  Albee  ▼.  Little,  6 
N.  H.  277. 

And  where  statements  or  representations 
of  the  payor,  made  after  the  purchase,  are 
relied  upon  to  the  loss  of  remedies  against 
the  seller  of  the  paper,  there  would  seem  to 
be  present  the  conditions  of  a  true  estoppel, 
'ilie  payor  has  been  held  precluded  from 
defenses  by  these  conditions,  in  Ingham  y. 
Vaden,  3  Humph.  51  (insolvency  of  payee 
and  lost  opportunity  for  other  indemnity) ; 
Jacobs  V.  Butler,  6  La.  Ann.  274  (loss  of 
other  indemnity  from  assignor). 

There  must  be  some  detrimental  change  of 
position,  however,  in  reliance  upon  the  rep- 
presentation.  Lindsey  v.  Sellers,  26  Miss. 
169  (holding  that  mere  forbearance  to  sue 
was  not  such  a  detriment,  the  note  being 
void). 

If  one  take  a  conditional  assignment  of 
commercial  paper,  and,  after  assurances  of 
the  maker  that  the  paper  is  good,  makes  the 
assignment  absolute,  an  estoppel  will  arise 
to  deny  the  assurances  given.  Gill  v.  Rice, 
13  Wis.  549.  But  the  assignment  must  in 
fact  be  conditional  until  after  the  repre- 
sentation is  made.  Gilpin  v.  Smith,  11 
Smedes  &  M.  109;  Weaver  v.  Lynch,  25  Pa. 
449,  64  Am.  Dec.  713. 

Representation  by  agent. 

The  representations  relied  upon  may  be 
made  through  an  agent.  Vanderpool  ▼. 
Brake,  28  Ind.  130;  Ludington  v.  Kirk,  17 
Misc.  129,  39  N.  Y.  Supp.  419  (representa- 
tions of  a  partner  held  to  bind  firm) ; 
Piatt  V.  Newcomb,  27  Hun,  186 ;  Sage  v.  Mc- 
Laughlin. 34  Wis.  550;  Re  Many,  17  Nat. 
Bankr.  Reg.  514,  Fed.  Gas.  No.  9,054.  In 
McMullen  t.  Wenner,  16  Serg.  k  R.  18,  16 
60  L.R.A.(N.S.) 


Am.  Dec.  543,  the  obligor  was  held  estopped 
by  representations  made  to  a  third  person 
and  conmiunicated  to  the  assignee  of  the 
bond,  although  such  third  person  was  not 
the  assignee's  agent. 

But  one  of  two  or  more  joint  obligors  does 
not  have  power  to  bind  the  other  by  his 
representations  (Feltz  v.  Walker,  49  Conn. 
93) ;  and  so  it  has  been  held  that  one 
known  to  be  liable  as  surety  only  will  not 
be  estopped  by  a  representation  that  the 
note  is  good,  from  relying  upon  the  defenses 
affecting  the  consideration  moving  to  the 
principal.  Honore  y.  Dougherty,  4  Bibb, 
280.  See,  however,  Purdy  v.  CoaLT,  13  Daly, 
449,  which  was  reversed  in  109  N.  Y.  448. 
4  Am.  St.  Rep.  491,  17  N.  £.  352. 

And  representations  made  to  the  purchas- 
er after  he  had  become  the  owner  of  the 
paper  are  not  available  to  a  second  pur- 
chaser, although  repeated  by  the  first  pur- 
chaser before  the  second  purchase  was  com- 
pleted. Jones  ▼.  Dorr,  19  Ind.  3S4,  81  Aol 
Dec.  406;  Windle  y.  Ganaday,  21  Ind.  248, 
83  Am.  Dee.  348. 

Right  of  subsequent  holder  to  avail  himBclf 
of  statements  made  to  prior  holder. 

An  estoppel  once  having  arisen,  it  inurei 
to  the  benefit  of  those  who  afterward  pur- 
chase the  instrument  (Short  v.  Jackson. 
Sneed  [Ky.]  192) ;  even  with  knowledge  of 
defenses  (Rose  v.  Wallace,  11  Ind.  112: 
Rose  y.  Teeple,  16  Ind.  37,  79  Am.  Dec.  403; 
Gaines  y.  Deposit  Bank,  19  Ky.  Ix  Rep.  171, 
39  S.  W.  438;  Ashton's  Appeal,  73  Pa.  153). 

Gharacter  of  misrepresentation  which  wiH 
work  an  estoppeL 

The  solicitation  to  purchase.  If  acted 
upon,  will  estop  the  payor;  wheUier  on  the 
ground  of  an  implied  contract  or  on  the 
ground  of  an  implied  representation  that 
the  paper  is  free  from  defenses,  is  not  en- 
tirely clear.  See  Tapseott  y.  Gibson,  129 
Ala.  503,  30  So.  23;  Gillette  y.  Meredith.  103 
Iowa,  156,  72  N.  W.  448;  Mix  y.  Fidelity 
Trust  ft  S.  V.  Co.  103  Ky.  77,  44  S.  W. 
393;  Hubbard  y.  Briggs,  81  N.  Y.  518: 
Howell   y.   Hale,    5   Lea,    405;    Henry   v. 
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136,  and  certainly,  no  doctrine  of  the  law 
is  better  established.  If  Gates  had  induced 
3Major  to  purchase  the  note  from  Brenham, 
and  had  told  Major  he  would  pay  it,  al- 
though it  was  executed  upon  a  gaming  con- 
sideration. Gates  by  so  doing  would  have 
precluded  himself  from  all  equitable  de- 
fense against  Major.  The  taking  in  the  old 
note,  and  executing  a  new  one  to  Major's 
agent,  constitutes  a  case  equally  strong 
against  Gates."  It  is  insisted  for  appel- 
lants that^  the  statute  under  which  that 
case  was  decided  differs  from  our  present 
statute.  We  have  examined  the  statute 
with  some  care^  but  we  do  not  find  that  it 
was  substantially  different  from  the  present 
statute.  It  provided  that  all  promises, 
agreements,  notes,  bills,  bonds,  judgments, 


mortgages,  or  other  securities  made  in  con- 
sideration of  losses  in  games,  plays,  or  wa- 
gers should  be  utterly  void,  and  of  none 
effect  to  all  intents  and  purposes  whatever. 
It  also  provided  that  the  loser  might  re- 
cover what  he  had  paid.  See  Morehead  and 
Brown,  Statutes,  vol,  1,  761-755.  The  pr**- 
visions  of  the  statutes  now  in  force  so  far 
as  material  are  as  follows: 

"Every  contract,  conveyance,  transfer,  or 
assurance,  for  the  consideration,  in  whole  or 
in  part,  of  money,  property,  or  other  thing 
won,  lost  or  bet  in  any  game,  sport,  pas- 
time, wager,  or  for  tlie  consideration  of 
money,'  property,  or  other  thing  lent  or  ad- 
vanced for  the  purpose  of  gaming,  or  lent 
or  advanced  at  the  time  of  any  betting, 
gaining,  or  wagering  to  a  person  then  actu- 


Bounds,  —  Tex.  Civ.  App.  — ,  46  S.  W.  120; 
Bliss  V.  Kollins,  6  \  t.  529 ;  and  compare 
also  Elliott  V.  Gallan,  1  Penr.  &  W.  24,  and 
M'MuUen  v.  Wenner,  supra. 

The  estoppel  cannot  be  extended  beyond 
the  limits  of  the  representation  made.  A 
statement  that  the  signature  is  all  riglit 
creates  no  estoppel  to  defend  on  the  ground 
of  usurious  interest.  Whedon  v.  Hogan.  8 
Misc.  323,  28  N.  Y.  Supp.  564.  See  also 
Hefner  v.  Vandolah,  62  111.  483,  14  Am.  Rep. 
106. 

And  so  it  has  been  held  that  an  .assur- 
ance by  one  known  to  be  a  surety  only  that 
the  note  was  good  only  bindd  him  as  to 
the  execution  of  the  note,  and  does  not 
preclude  him  from  availing  himself  of  the 
defense,  not  then  known  but  afterward  set 
up  by  the  principal,  of  fraud  affecting  the 
consideration.    Honore  v.  Dougherty,  supra. 

A  statement  of  the  maker  that  the  note 
was  given  for  a  negro,  and  that  he  could 
not  then  say  whether  or  not  he  should 
have  any  defense  against  it,  but  then  knew 
of  none,  will  not  estop  him  from  the  defense 
of  the  vendor's  want  of  title  to  the  slave. 
McMurran  v.  Soria,  4  How.  (Miss.)  154. 
And  BO  a  statement  that  the  note  is  all 
right  if  these  men  fulfil  their  contract  is 
held  not  to  preclude  a  defense  of  illegalitv. 
Merrill  v.  Packer,  80  Iowa,  642,  45  N.  W. 
1076.  Gompare  Lites  t.  Addison,  27  S.  G. 
226,  3  S.  K  214. 

A  statement. that  a  duebill  is  valid,  and 
delivered  for  a  bona  fide  indebtedness,  and 
will  be  paid,  creates  no  c'^toppel  to  assert 
the  defense  that  the  paper  has  not  matured 
for  payment  in  the  manner  provided  upon 
its  face  for  fixing  the  time  of  payment, 
i7t7.,  by  mutual  agreement.  McAffee  v. 
Fisher,  64  Gal.  246,  30  Pac.  811. 

But  the  obligors  in  a  letter  of  credit  were 
held,  in  Johanneesen  v.  Munroe,  158  N.  Y. 
641,  53  N.  E.  535,  to  be  estopped  as  against 
the  person  in  whose  favor  it  was  drawn,  to 
set  up  that  it  was  used  for  an  unauthorized 
purpose,  by  their  representations,  made 
prior  to  his  acceptance  of  the  letter,  that  it 
would  be  honored  if  it  did  not  fall  into  im- 
proper hands. 
50  LJl.A.(N.S.) 


An  estoppel  may  be  successfully  main- 
tained:— 

— upon  a  representation  of  the  amount 
due,  against  impeachment  by  set-off,  pay- 
ment, or  even  by  showing  that  paper  was 
given  for  an  illegal  consideration.  Foster  y. 
Newland,  21  Wend.  94;  Holman  v.  Boyce, 
65  Vt.  318,  36  Am.  St.  Rep.  861,  26  Atl. 
632;  or  against  the  defense  of  want  of  con- 
sideration. CuUen  V.  Borders,  17  HI.  App. 
334  (given  as  part  of  scheme  to  defraud 
creditors)  ;  Schenck  v.  O'Neill,  2.;  Hun, 
209;  or  against  the  claim  that  a  larger 
amount  is  due.  Williams  v.  Jackson,  28  Ind. 
334; 

, — upon  a  representation  of  no  defense, 
against  a  defense  of  want  of  consideration, 
Stephenson  v.  Clayton,  14  Ind.  App.  76,  42 
N.  E.  491  (that  defendant  was  married  and 
gave  tho  note. for  a  debt  of  her  son) ;  Rote 
V.  Hurley,  39  Ind.  77  (valueless  and  mis- 
represented patent) ;  or  upon  a  representa- 
tion of  no  defense  save  a  cross  demand  of 
a  certain  amount,  against  a  defense  of  fail- 
ure of  consideration,  Wilkinson  y.  Searcy, 
74  Ala.  243  (encumbrance  on  la  1  pur- 
chased) ;  or  upon  a  representation  of  no 
defense  whatever  in  law,  equity,  or  other- 
wise, against  a  defense  of  coverture.  Hed- 
den's  Appeal,  2  Monaghan  (Pa.)  677,  17 
Atl.  29 ;  or  upon  a  representation  of  no  set 
off,  against  a  set-off.  Paul  y.  Baugher,  8 
Ind.    601; 

— upon  a  representation  that  the  pur- 
chase would  be  a  "good  investment,"  against 
the  defense  of  want  of  consideration,  Feltz 
V.  Walker,  49  Gonn.  98; 

— upon  a  representation  of  the  amount  of 
acreage  in  a  tract  against  a  defense  of  par- 
tial fr.ilure  of  consideration  by  reason  of 
smaller  acreage,  Frame  v.  Tabler,  —  Tenn. 
— ,  62  S.  W.  1014;  or  upon  a  representation 
of  no  defense  to  note,  and  that  it  would  be 
paid  without  offset,  against  the  same  de- 
ife^ise,  Tichenor  v.  Owensboro  Sav.  Bank 
&  T.  Go.  118  Ky.  276,  68  S.  W.  127 ; 

— upon  a  representation  that  note  was 
"all  right"  or  "good"  against  a  defense  of 
want  of  consideration.  Brooks  v.  Martin, 
43  Ala.  361,  94  Am.  Dec.  686    (failure  to 
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ally  engaged  in  betting,  gaming,  or  wager- 
ing, shall  be  void."  Ky.  Stat.  1899,  §  1956. 
"If  any  person  shall  lose  to  another  at 
one  time,  or  within  twenty-four  hours,  five 
dollars  or  more,  or  property  or  other  thing 
of  that  value,  and  shall  pay,  transfer,  or 
deliver  the  same,  such  loser,  or  any  creditor 
of  his,  may  recover  the  same,  or  the  value 
thereof,  from  the  winner,  or  any  transferee 
of  the  winner,  having  notice  of  the  con- 
sideration, by  suit  brought  within  five  years 
after  the  payment,  transfer  or  delivery. 
Recovery  may  be  had  against  the  winner, 
although  the  payment,  transfer  or  delivery 
was  made  to  his  indorsee,  assignee  or'  trans- 
feree; and  if  the  conveyance  or  transfer 
were  of  real  estate,  or  the  right  thereto,  in 
violation  of  the  first  section  of  this  chapter. 


the  heirs  of  the  loeer  may  recover  it  bock 
by  suit  brought  within  two  years  after  hii 
death,  unless  it  shall  have  been  passed  to  a 
purchaser  in  good  faith  for  valuable  con- 
sideration without  notice."  Ky.  Stat 
§  1956. 

"If  any  person  or  persons  shall  engage  in 
any  hazard  or  game  on  which  money  or 
property  is  bet,  won  or  lost,  such  person  or 
persons  shall  be  subject  to  a  fine  of  not  less 
than  twenty  dollars  nor  more  than  one  ban- 
dred  dollars."    Ky.  Stat  §  1977. 

It  will  be  observed  that  our  present  stat- 
ute omits  the  word  "judgment,"  and  that  a 
recovery  is  only  allowed  from  any  trans- 
feree of  the  winner  having  notice  of  the  con- 
sideration; that  as  to  the  land  the  loier 
may  recover  it  back  by  suit  unless  it  ahall 


give  title) ;  Watson  v.  McLaren,  19  Wend. 
657. 

In  Marr  v.  Rowland,  20  Wis.  282,  ^  mort- 
gagor requested  plaintiff  to  purchase  the 
mortgage,  stating  the  amount  due,  and  that 
the  real  estate  mortgaged  was  good,  ample, 
and  sufficient  security  for  the  debt.  It  was 
held  that  he  was  thereby  estopped  from 
setting  up,  as  against  the  plaintiff,  that 
there  was  a  defect  of  title  or  failure  of  con- 
sideration for  the  note  and  mortgage  or 
that  his  interest  in  the  mortgaged  premises 
was  insufficient  security  for  the  debt. 

The  giving  of  consent  to  an  assignment, 
where  consent  was  asked  for  the  purpose 
of  releasing  a  trust  imposed  upon  tiie  pro- 
ceeds of  the  note,  has  been  held  to  estOp 
the  maker  from  afterwards  assertine  any 
rights  by  virtue  of  the  trust  which  are 
inconsistent  with  the  unconditional  assign- 
ment of  the  paper,  L'Amoreux  v.  Vischer, 
2  N.  Y.  278. 

In  Smyth  v.  Knickerbocker  L.  Ins.  Co.  21 
Hun,  241,  a  mortgagor,  in  consenting  to  an 
Assignment  of  the  mortgage  to  the  superin- 
tendent of  insurance  agreed  that  there  was 
no  legal  or  equitable  defense  to  the  same. 
It  was  held  that  this  estopped  him  from 
relying  upon  an  agreement  he  had  with  the 
mortgagee  that  a  part  of  the  premises 
would  be  released  upon  the  erection  of 
certain  houses. 

In  Leedom  y.  Lombaert,  80  Pa.  381,  a 
trustee  gave  a  mortgage  upon  the  trust 
property  to  satisfy  his  personal  debts.  He 
was  present  at  the  assignment  of  the  mort- 
gage to  the  plaintiff,  consented  to  it,  and  by 
his  conduct  led  the  latter  to  believe  that 
there  was  no  defense.  It  was  held  that  he 
was  estopped  afterwards  to  claim  a  want  of 
authority  to  execute  the  mortgage  (the  in- 
terests of  the  oeatuia  que  trust  being  pro- 
tected by  bond). 

In  Smith  v.  Wood,  111  Ga.  221,  36  S.  E. 
649,  the  maker  of  a  note  stated  that  it  was 
given  for  a  patent  right,  that  he  expected 
to  pay  it  when  due,  and  that  he  was  willing 
for  the  payee  to  sell  or  trade  it.  This  was 
held  to  estop  him  from  a  defense  of  failure 
of  consideration. 
50  L.R.A.<N.S.) 


Where,  upon  inquiry  by  a  prospecti^f 
purchaser  of  a  contract  to  give  a  note  and 
mortgage,  the  defendant  referred  the  pur- 
chaser to  the  written  contract  itself,  and 
said  nothing  of  any  objections  thereto,  be 
was  estopped  afterwards  to  deny  the  va- 
lidity of  the  obligation.  Blake  v.  Millar, 
135  Iowa,  1,  112  N.  W.  358. 

In  Carey  v.  Dunsmore,  58  N.  H.  3.57,  an 
indorser  represented  to  one  about  to  take 
the  paper,  that  he  was  liable  upon  it  and 
willing  to  pay,  knowing  that  the  person  in- 
quiring regarded  him  as  the  responsible  par- 
ty, ft  was  held  that  he  was  thereN 
estopped  from  denying  his  "liability"  n» 
indorser. 

In  Libbey  v.  Pierce,  47  N.  H.  309,  an  in 
dorser  requested  plaintiff  to  purchase  the 
note  after  maturity.  It  was  held  that  thiF 
estopped  him  from  contending  that  he  nas 
discharged  for  want  of  notice,  nothing  hav- 
ing been  said  about  that  fact  at  the  time 
the  request  was  made  of  plaintiff. 

The  representation  of  an  indorser  to  a 
prospective  purchaser  that  a  note  is  not 
usurious,  that  there  was  a  consideration 
paid  for  every  dollar  of  it,  estops  him  from 
afterward  defending  on  the  ground  of  usury. 
Mason  v.  Anthony,  3  Abb.  App.  Dec.  i07, 
3  Keyes,  609. 

But  the  statement  of  an  indorser  to  one 
about  to  purchase  from  the  indorsee,  that 
the  notes  were  all  right,  and  to  go  ahead 
and  trade  for  them,  does  not  e^p  him 
from  claiming  a  prior  lien  for  other  note^ 
of  the  same  maker,  to  which  he  has  retained 
title.  McClure  v.  King,  126  Ky.  676,  104 
S.  W.  711. 

It  has  been  held  that  the  mere  giving  of 
a  mortgage  running  directly  to  the  pros- 
pective purchaser  of  the  note  did  not  estop 
the  maker  from  setting  np  usury,  there  hav- 
ing been  no  communication  between  the  pur- 
chaser and  the  maker.  Musselman  v.  Mc- 
Elhenny,  23  Ind.  4,  86  Am.  Dee.  446. 

But  in  Lee  v.  Kirkpatrick,  14  N.  J.  Kq. 
264,  the  proposed  mortgagee  agreed  with 
another,  before  the  papers  were  executed,  to 
give  him  the  bond  and  mortgage  in  satisfac* 
tion  of  an  antecedent  debt.    "Hie  mortgagor 
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have  passed  to  a  purchaser  in  good  faith  for 
valuable  consideration  without  notice.  Un- 
der this  statute,  it  has  been  held  that  a 
judgment  for  a  gambling  debt  is  not  void, 
and  that  an  appeal  bond  given  to  supersede 
such  a  judgment  may  be  enforced.  Jacob 
V,  Hill,  111  Ky.  926,  65  S.  W.  21.  There 
are  a  number  of  cases-  in  this  country  in 
which,  under  similar  statutes,  the  estoppel 
has  been  applied. 

In  Buckner  v.  Smith,  1  Wash.  (Va.)  296, 
1  Am.  Dec.  463j  the  court»  disposing  of  the 
objection,  said:  'The  principal  objection  is 
that  this  was  a  gaming  debt,  contracted  by 
an  infant,  which  no  subsequent  act  of  his 
nor  any  transfer  could  make  valid.  It  is,  in 
general,  true  that  an  assignee  of  a  bond  of 
this  sort  can  be  in  no  better  situation  than 


the  obligee,  and  the  cases  cited  at  the  bar 
sufficiently  established  the  point.  But  the 
present  case  is  very  different  upon  principle 
from  those  cases,  and  that  difference  is  pro- 
duced by  the  conduct  of  Beverly,  who,  by 
his  assurances  of  payment,  induced  Mr.  Dix- 
on to  receive  an  assignment  of  it.  Be  not 
only  concealed  from  him  the  l^al  objections 
to  the  bond,  but  afterwards  assumed  to  pay 
it,  and,  when  sued,  voluntarily  confessed  a 
judgment."  To  same  effect,  see  Hoomes  v. 
Smock,  1  Wash.  (Va.)  389;  Woodson  v. 
Barrett^  2  Hen.  &  M.  80,  3  Am.  Dec.  612; 
Mayo  V.  Qiles,  1  Munf.  533;  Finn  v.  Bar- 
clay, 15  Ala.  626;  Blades  v.  Newman,  19 
Ky.  L.  Rep.  1062,  43  S.  W.  176;  Manning 
V.  Manning,  8  Ala.  144;  Dow  v.  Higgins,  72 


being  apprised  of  the  fact,  made  the  bond 
and  mortgage  directly  to  the  third  party. 
It  was  held  that  having  thus  permitted  the 
latter  to  part  with  value  to  the  full  amount 
of  the  mortgage,  he  was  estopped  from  de- 
fending on  the  ground  that  he  had  not  re- 
ceived from  his  own  creditor  the  full 
amount  of  the  loan  agreed  upon.  Similiter, 
Knechtel  Furniture  Co.  v.  Ideal  House  Fur- 
nishers, J  9  Manitoba,  L.  Rep.  652. 

Tn  Preston  v.  Mann,  25  Conn.  118,  it  was 
sought  to  htild  one  Savage,  a  former  member 
of  the  firm  of  B.  E.  Mann  &  Company,  upon 
a  note  executed  after  his  withdrawal,  but 
dated  as  of  a  time  prior  to  his  withdrawal. 
Before  purchasing  the  note,  a  predecessor 
in  title  of  the  plaintiff  described  it  to  Sav- 
age, who  said  he  was  a  member  of  the  firm 
as  described  in  the  note,  and  that  the  note 
was  good  and  would  be  paid  at  maturity. 
The  court  held  he  was  estopped  from  con- 
tending that  the  note  was  not  his  obliga- 
tion, and  that  he  knew  nothing  about  this 
particular  note  at  tlie  time  the  above  state- 
ments  were   made. 

Character  of  the  defense. 

With  respect  to  the  most  defenses,  no 
question  arises  but  that  an  estoppel  tn  pais 
may  be  a  sufficient  bar,  if  the  other  neces- 
sary elements  to  create  one  are  present. 
Even  the  most  destructive  of  real  defenses, 
such  as  forgery,  are  removable ;  as  when,  for 
instance,  th.  instrument  is  impliedly  or  ex- 
pressly adopted  by  the  maker  (cases  cul-  ! 
lected  in  36  L.R.A.  539);  and  in  general  { 
nothing  turns  upon  the  effectiveness  of  the 
defense  to  obliterate  the  obligation. 

— payment. 

Estoppels  were  successfully  urged  against 
the  defense  of  payment  in  International 
Bank  v.  Bowen,  SO  111.  541 ;  Heitner  v. 
Linsenbarth,  90  111.  App.  227;  Downer 
V.  Read,  17  Miiiu.  493,  Gil.  470;  Petrie  v. 
Feeter,  21  Wend.  172;  Baker  v.  Seely,  17 
How.  Pr.  297;  Scott  v.  Sadler,  52  Pa.  211. 

And  against  the  defense  of  material  al- 
teration in  Harrifton  v.  Luce.  04  Ark.  58.S, 
43  S.  W.  970;  Towlea  v.  Tanner,  21  App. 
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D.  C.  530;  Vaughn  v.  Ferrall,  57  Ind.  182; 
Krathwohl  v.  Dawson,  140  Ind.  1,  38  N.  £. 
467,  39  N.  E.  496. 

In  Baker  v.  Seely,  17  How.  Pr.  297,  the 
note  had  secretly  been  paid  to  one  who  held 
it  for  collection.  The  purchaser  took  an 
assignment  of  the  note  from  the  payee,  but 
received  the  instrument  itself  from  the 
maker.  He  was  attempting  to  enforce 
mortgage  security,  and  the  payee  contended 
that  as  the  note  had  been  paid,  the  security 
in  question  was  extinguished  as  to  that 
note.  The  court  held  he  was  estopped  from 
relying  upon  this  fact  because  he  had  abet- 
ted the  reissuance  of  the  note. 

In  Petrie  v.  Feeter,  21  Wend.  172,  the 
surety  on  a  note  was  asked  if  he  was  will- 
ing it  should  be  transferred;  he  admitted 
his  liability,  and  said  he  was  as  willing  to 
pay  it  to  the  purchaser  as  to  any  other  man. 
Subsequently  he  made  a  pajnnent  upon  it. 
Afterwards  it  developed  that  the  prmcipai 
had  already  settled  for  the  note,  and  the 
surety  sued  to  recover  back  the  paymen  he 
had  made.  The  court  held  he  was  estopped 
by  his  statements  at  the  time  of  the  trans- 
fer. 

— usury. 

The  defense  of  usury,  even  when  other- 
wise available  as  against  a  bona  fide  holder, 
is  subject  to  the  doctrine  of  estoppel  m 
pais;  and  the  obligor  may,  by  his  repre- 
sentations to  the  prospective  purchaser,  es- 
top himself  to  set  up  this- defense.  Henry 
V.  McAllister,  99  Ga.  557,  26  S.  E.  469; 
Walker  v.  Hillye.,  124  Ga.  867,  53  S.  E. 
313;  French  v.  Rowe,  15  Iowa,  563;  Blades 
V.  Newman,  19  Ky.  L.  Rep.  1062,  43  S.  W. 
176;  Coult  V.  McCarty,  23  N.  J.  Eq.  126; 
Diercks  v.  Kennedy,  16  N.  J.  Eq.  210;  Dowe 
V.  Schutt,  2  Denio,  621;  Holmes  v.  Wil- 
liams, 10  Paige,  326.  40  Am.  Dec.  250;  Tnis- 
cott  V.  Davis,  4  Barb.  495;  Ferguson  v. 
Hamilton,  35  Barb.  42 j  Lesley  v.  Johnson, 
41  Barb.  359;  Mason  v.  Anfiiony,  3  Abb. 
App.  Dec.  207,  3  Keyes,  609;  Payne  .  Bum- 
ham,  62  N.  Y.  69;  Fleischman  v.  Stem,  90 
N.  Y.  116;  Miller  v.  Zeimer,  111  N.  Y.  441, 
18  X.  E.  718;  Nichols  \.  Nussbaum,  10 
Hun,  214:  IFeilbrun  v.  Hammond.  13  Hun, 
482;    Smyth    v.    ^rmbardo,    15    Hun,   415; 
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III.  App.  305;    Hurlburt  v.  Straub,  54  W. 
Va.  303,  46  S.  E.  163. 

Where  a  note  is  given  for  a  gambling  con- 
sideration, the  infirmity  of  the  note  may  be 
shown  against  a  bona  fide  holder.  Bohon 
V.  Brown  ( Union  Nat.  Bank  v.  Brown ) ,  101 
Ky.  360,  38  L.R.A.  503,  72  Am.  St.  Rep.420, 
41  S.  W.  273;  Alexander  v.  Hazelrigg,  123 
Ky.  677,  97  S.  W.  353.  But  in  those  cases 
there  was  no  conduct  of  the  maker  inducing 
the  holder  to  part  with  his  money.  The 
cases  turned  simply  on  the  construction  of 
the  statutes.  There  are  a  number  of  cases 
relied  on  for  appellants  where  the  court 
refused  to  apply  the  estoppel,  but  they  were 
cases  where  the  estoppel  was  invoked  either 
in  favor  of  the  original  payee,  or  someone 
who  stood  in  his  shoes,  or  had  notice  of  the 


infirmity  of  the  paper  when  he  took  it 
Colby  V.  Title  Ins.  &  T.  Co.  160  CaL  «32. 
35  L.R.A.(N.S.)  813,  117  Pac.  913,  Ann. 
Cas.  191 3 A,  515;  Embrey  v.  Jemison,  131 
U.  S.  336,  33  L.  ed,  172,  9  Sup.  Ct.  Bep, 
776;  Cochran  y.  German  Ins.  Bank,  9  Ky. 
L.  Rep  196.  In  Ragan  y.  Chenault,  78  Ky. 
546,  the  statute  required  the  contract  to  be 
in  writing,  and  it  was  simply  held  that  m- 
less  the  statute  was  follow<id  the  contract 
was  invalid.  '  While  gaming  .&  iinlaTful 
and  gaming  contracts  void,  the  sale  of 
promissory  notes  is  lawful.  There  iru  ao 
unlawfulness  in  the  assignment  of  the  note 
to  Bakrow.  As  between  the  original  par- 
ties there  can  be  no  estoppel  of  the  de* 
fendants  from  showing  the  illegality  of  the 
transaction,  but  when  they  induced  an  inno- 


Piatt  y,  Newcomb,  27  Hun,  186;  Cross  y. 
Smith,  86  Hui,  49,  32  N.  Y.  Supp.  671; 
Ludington  v.  Kirk,  17  Misc.  129,  39  N.  Y. 
Supp.  419;  U.  T.  Hungerford  Brass  &  C. 
Co.  y.  Brigham,  47  Misc.  240,  96  N.  Y. 
Supp.  867;  Brown  v.  Martin,  27  N.  Y. 
Week.  Dig.  435,  10  N.  Y.  S.  R.  848  Dick- 
son V.  Vail,  2  Cin.  Sup.  Ct.  Rep.  103;  Scott 
v.  Sadler,  52  Pa.  211;  Austin  Real-Estate  & 
Abstract  Co.  v.  Bahn,  —  Tex.  Civ.  App.  — , 
27  S.  W.  1047;  Cary  y.  Wheeler,  14  Wis. 
281. 

In  Mason  y.  Anthony,  3  Abb.  App.  Dec. 
207,  3  Keyes,  609,  the  court  considered  the 
policy  of  "carrying  the  principle  of  estoppel 
to  the  length  of  protecting  a  transaction 
prohibited  by  a  positive  law,"  and,  **on 
careful  reflection  and  discussion,"  con- 
cluded that  "an  estoppel  in  pais  may  be 
urged  against  the  defense  of  usury,"  and 
that  "the  same  considerations  of  morality 
and  public  policy  exist  in  that  as  in  other 
cases  where  the  doctrine  of  estoppel  ob- 
tains." 

So,  in  cases  w^here  the  question  whether 
or  not  a  discount  was  usurious  depended 
upon  whether  the  transfer  of  the  note  was 
a  sale  or  a  loan,  it  is  held  thdt  the  repre- 
sentation to  a  purchaser  that  the  note  is 
business  paper  or  is  founded  on  good  con- 
sideration estops  the  maker  from  after- 
wards alleging  that  it  was  issued  for  the 
purpose  of  raising  money  only.  Lynch  y. 
Kennedy,  34  N;  Y.  151;  Ahem  y.  Good- 
speed,  72  N.  Y.  108;  Fleischmann  y.  Stern, 
90  N.  Y.  110;  Dunham  y.  Cudlipp,  94  N. 
V.  130;  Blair  y.  Hagemeyer,  26  App.  Diy. 
219,  49  N.  Y.  Supp.  965;  Verity  v.  Stem- 
berger,  62  App.  Diy.  912,  70  N.  Y.  Supp. 
894,  affirmed  in  172  N.  Y.  633,  65  N.  E.  1123; 
Brown  v.  Martin,  27  N.  Y.  Week.  Dig.  435, 
10  N.  Y.  S.  R.  846;  Piatt  y.  Newcomb,  27 
Hun,  186.  But  in  such  case  there  must  be 
a  representatipn  of  fact.  Tiedemann  v.  Ack- 
erman,  16  Hun,  307. 

And  if  one  make  a  note  and  deliver 
it  without  consideration  to  another,  request- 
ing him  to  go  out  and  raise  money  for  them 
both  upon  the  note,  he  is  then  bound  by  any 
representations  which  the  other  mav  'make 
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to  the  effect  that  the  instrument  is  valid 
business  paper.  Ferguson  y.  Hamilton,  35 
Barb.  427.  Mere  silence  as  to  the  character 
of  the  paper  doe  not  imply  that  it  is  busi- 
ness paper.  Clark  y.  Sisson,  4  Duer,  408, 
affirmed  in  22  N.  Y.  312. 

But  where  the  note  was  made  with  the 
knowledge  of  the  plaintiff'  to  be  negotiated, 
and  the  intention  was  to  so  arrange 
the .  transaction  as  to  place  the  plain- 
tiff in  tiie  position  of  an  innocent 
holder,  there  will  be  no  estoppel.  Nichols 
v.  Levins,  15  Iowa,  362.  This  will  explain 
also  Martin  y.  Petit,  11  Rich.  £q.  416,  al- 
though in  that  case  doubt  was  thrown  upon 
the  possibility  of  an  estoppel  in  any  event, 
against  the  defense  that  the  transaction  was 
in  effect  a  usurious  loan. 

If  the  purchaser  takes  with  knowledge 
of  the  usury  there  is  no  estoppel.  Cailanan 
V.  Shaw,  24  Iowa,  441;  Watson  y.  Hoag,  40 
Iowa,  142.  But  see  Goodloe  v.  Ross,  9 
Dana,  553,  supra,  as  to  the  effect  of  a  new 
promise  where  the  purchaser  knows  of  the 
usury. 

— ^gambling. 

In  Anonymous,  2  Mod.  279,  It  seems  to 
have  been  assumed  that  the  defense  that  the 
paper  was  given  in  a  gambling  transHction 
would  not  in  any  event  be  effective  as 
against  a  bona  fide  purchaser  without 
notice. 

But  even  when,  as  is  generally  true.  H  ia 
held  or  assumed  that  paper  given  as  part 
of  a  gambling  transaction  is  void,  and  in 
the  absence  of  an  estoppel  unenforceable 
even  in  the  hands  of  a  bona  fide  holder,  the 
courts  are  agreed  that  the  obligor  may  be 
estopped  by  assurances  to  the  prospective 
innocent  purchaser  that  the  payment  is 
valid,  from  procuring  relief  in  equify 
against  the  paper  or  a  judgment  entered 
thereon.  Manning  y.  Manning,  8  Ala.  138; 
Wooldridge  y.  Cates,  2  J.  J.  Marsh.  221: 
Buckner  v.  Smith,  1  Wash.  (Va.)  296,  1 
Am.  Dec.  463;  Hocmes  y.  Smock,  1  Wash. 
(Va.)  389;  Petti t  y.  Jennings,  2  Rob.  (Va.) 
679;  Davison  y.  Franklin,  1  Bam.  &  Ad. 
142, 

In  Griffiths  y.  Sears,  112  Pa.  523,  4  AU 
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cent  tbird  person  to  buy  the  note  by  rep- 
resenting the  note  to  be  valid  and  assur- 
ing him  it  will  be  paid,  he  is  not  affected  by 
the  illegality  of  the  original  transaction,  of 
which  be  had  no  notice.  His  rights  arise 
out  of  a  transaction  which  is  entirely  law- 
ful. 

Appellants  insist  that  the  reply  shows 
that  Bakrow  had  so  much  dealings  with 
Sharp  that  he  must  have  known  this  note 
was  given  in  a  bucket-shop  transaction,  and 
that  they  gave  him  no  assurance  which 
eould  reasonably  mislead  him  or  influence 
him  in  the  settlement  of  Sharp's  estate,  of 
which  they  had  no  notice.  But  this  can- 
not be  so  determined  on  the  face  of  the  re- 
ply. 

Lastly  it  is  insisted  for  appellants  that 
the  facts  stated  in  the  reply  do  not  show 
that  they  induced  Bakrow  to  alter  his  posi- 
tion for  the  worse  by  any  representations 
they  made,  and  that  the  facts  stated  in  the 
reply  show  that  Bakrow  knew  of  the  infirm- 
ity of  the  note.  By  their  representations 
they  not  only  induced  Bakrow  to  take  up 
the  $10,000  note  on  which  he  was  only  sure- 
ty, and  to  execute  his  personal  note  there- 
for, but  they  also  induced  him  to  keep  this 
note  in  the  settlement  he  made  with  Sharp's 
administrator,  in  which  he  paid  Sharp's 
administrator  $20,000.  This  payment  of 
$20,000  was  induced,  as  the  reply  avers, 
by  the  belief  on  Bakrow's  part  that  the 
defendants'  note  would  be  paid,  and  the  rep- 
resentations which  they  had  made  to  him 
about  the  note  warranted  him  in  so  believ- 
ing. Bakrow  parted  with  nothing  of  value 
on.  the  faith  of  the  representations  of  the 


defendants  in  the  transaction  with  Doug- 
lass, or  with  the  bank  at  Cincinnati,  re- 
ferred to  in  the  reply.  Bakrow  was  person- 
ally bound  for  these  debts,  and  when  he 
paid  them,  he  simply  paid  what  he  owed. 
He  was  in  no  worse  position  after  he  re- 
newed the  notes  to  the  bank  or  to  Douglass 
than  he  was  before  he  renewed  them.  In 
the  transaction  with  the  administrator, 
however,  he  paid  out  $20,000,  and  retained 
the  defendants'  note.  H  ia  admitted  in  the 
reply  that  he  had  notice  of  the  infirmity 
of  the  note  in  December,  1911.  It  is  alleged 
in  the  reply  that  the  transaction  with  the 

administrator  occurred  on  the  day 

of  ,  1911.     The  reply  does  not  show 

that  this  transaction  occurred  before  he 
had  notice  of  the  infirmity  of  the  note;  the 
pleading  must  be  taken  agajnst  the  pleader. 
If  he  had  notice  of  the  infirmity  of  the  note 
when  he  had  the  transaction  with  the  ad- 
ministrator, he  cannot  recover;  for  the  rule 
is  that  the  assignee  of  a  note  based  on  a 
gambling  consideration,  who  knows  the  con- 
sideration on  which  the  note  is  based,  can- 
not recover  although  the  makers  of  the  note 
before  he  purchased  it  assured  him  that 
it  is  valid  and  will  be  paid.  Buckner  v. 
Smith,  1  Wash.  (Va.)  297,  1  Am.  Dec.  463; 
Manning  v.  Manning,  8  Ala.  138;  Finn  v. 
Barclay,  16  Ala.  629;  Pettit  v.  Jennings,  2 
Rob.  (Va.)  676.  We  therefore  conclude, 
for  this  reason,  that  the  Circuit  Court  erred 
in  overruling  the  demurrer  to  the  reply. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

Petition  for  rehearing  denied. 


492,  under  a  statute  rendering  gambling 
notes  "utterly  void  and  of  no  eflfect,"  an  es- 
toppel was  thought  effective  in  so  far  as  the 
requisite  elements  to  create  one  were  pres- 
ent, but  not  as  to  value  given  after  notice 
of  the  illegality  of  the  consideration. 

And  according  to  the  weight  of  authority, 
the  obligor,  by  such  assurances,  may  be  es- 
topped to  set  up  the  gambling  character 
of  the  transaction  as  a  defense  in  an  action 
at  law.  Pritchett  v.  Ahrens,  26  Ind.  App. 
56,  84  Am.  St.  Rep.  274,  59  N.  E.  42;  Rus- 
sell v.  Turner,  —  Ga.  App.  — ,  80  S.  E. 
731;  HOLZBOO  v.  Bakbow;  Buckner  v. 
Smith,  1  Wash.  (Va.)  296,  1  Am.  Dec.  463 
(obiter). 

That  the  maker  may,  by  assuring  the 
prospective  purchaser  that  his  note  is  good, 
or  even  in  some  circumstances  by  silence, 
estop  himself  to  set  up  the  defense  that  the 
note  was  given  in  a  gambling  transaction, 
notwithstanding  the  express  provision  of 
the  statute  that  such  a  note  shall  be  utterly 
void  and  of  no  effect,  is  assumed  in  Ayer  v. 
Younker,  10  Colo.  App.  27,  50  Pac.  218,  al- 
though an  estoppel  was  denied  in  that  case 
for  the  reason  that  the  maker's  consent 
to  the  use  of  the  paper  ad  collateral  was 
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given  to  the  payee,  and  not  communicated 
to  the  plaintiff.  The  court  held  that,  in 
view  of  the  nature  of  the  defense,  mere 
silence  on  the  part  of  the  maker,  with 
knowledge  that  the  payee  intended  to  use 
the  paper  as  collateral  with  the  plaintiff, 
was  not  sufficient,  it  not  appearing  that  the 
plaintiff  knew  that  the  maker  was  aware 
of  such  purpose.  In  this  connection,  it  was 
observed  that  in  the  application  of  the  doc- 
trine of  equitable  estoppel,  there  is  a  clear 
distinction  between  instruments  tainted 
with  legal  and  moral  turpitude  and  ex- 
pressly declared  to  be  void,  and  instruments 
which,  though  voidable,  are  free  from  such 
taint  or  legal  prohibition;  and  that  more 
positive  evidence  is  required  to  sustain  the 
plea  of  estoppel  in  the  former  case  than  in 
the  latter. 

It  will  be  observed  that  in  Holzboo  y. 
Bakbow,  and  Pritchett  v.  Ahrens,  supra,  it 
was  held,  and  in  Ayer  v.  Younker,  supra,  it 
was  assumed,  that  there  might  be  an  estop- 
pel notwithstanding  by  the  express  terms 
of  the  statute  the  gambling  taint  renders 
the  note  void. 

A  different  view,  however,  was  taken  in 
Kyser  v.  Miller,  144  111.  App.  316,  upon  the 
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reasoning  that  the  statute  makes  a  note 
given  in  a  gambling  transaction  void,  in  the 
hands  of  an  innocent  purchaser,  not  as  a 
favor  to  the  signer  of  the  note,  but  as  a 
matter  of  public  policy,  and  that  a  con- 
tract which  is  made  void  by  statute  as 
against  public  policy  cannot  be  made  valid 
by  matter  of  estoppel.  This  case,  however, 
is-  clearly  against  the  weight  of  authority, 
not  only  of  the  cases  dealing  specifically 
with  the  defense  of  gaming,  but  also  of 
other  cases  dealing  with  the  defense  of 
usury,  upon  the  assumption  that  the  usury 
renders  the  note  void  even  in  the  hands 
of  a  bona  fide  holder,  in  the  absence  of  an 
estoppel.  See,  in  connection  with  Kyser  v. 
Miller,  Dow  v.  Higgins,  72  111.  App.  306, 
where  the  generally  accepted  view  was 
favorably  considered. 

In  Givens  v.  Rogers,  11  Ala.  643;  Finn 
V.  Barclay,  16' Ala.  626;  and  Spray  v.  Burk, 
123  Ind.  666,  '24  N.  E.  688,  denying  an 
estoppel,  the  purchaser  was  chargeable  with 
knowledge,  from  the  face  of  the  paper  or 
otherwise,  of  the  gambling  character  of  the 
consideration. 

Generally  as  to  the  effect  of  the  pur- 
chaser's knowledge  of  the  defense,  see  the 
eases  cited  supra,  under  the  heading,  ''Pur- 
chaser's knowledge  of  defensee." 

Extent  of  protection. 

In  a  technical  view  of  the  nature  of  es- 
toppel, namely,  as  a  bar  to  maintain  a  de- 
fense, it  would  seem  that  the  holder  could 
recover  the  face  value  of  the  note,  and  not 
merely  the  amount  paid  therefor  by  him. 
Such  a  recovery  was  allowed  in  Tobey  v. 
Chipman,  13  Allen,  123  (as  against  a  de- 
fense of  lack  of  consideration)  ;  and  in  Heil- 
brun  V.  Hammond,  13  Hun,  474. 

And  in  Pettit  v.  Jennings,  2  Rob.  (Va.) 
679,  a  suit  in  equity  for  relief  from  a  bond 
and  deed  of  trust  given  in  a  gambling  trans- 
action, two  of  the  judges  were  of  the  opin- 
ion that  the  estoppel  protected  the  assignee 
to  the  full  extent  of  the  bond,  irrespective 
of  the  amount  paid  by  the  assignee  one  was 
of  the  opinion  that  the  protection  ought  to 
be  limited  to  the  amount  paid  by  the  as- 
signee, and  the  fourth  disposed  of  the  point 
by  stating  that  the  presumption  was  that 
tiie  assignee  gave  full  value  for  the  bond, 
the  contrary  not  appearing. 

But  in  Campbell  ▼.  Nichols,  33  N.  J.  L. 
81,  where  the  estoppel  as  to  usury  was 
based  on  the  representations  of  the  maker's 
agent  to  the  plaintiff  that  the  note  had  al- 
ready had  its  inception,  the  court,  recog- 
nizing that  the  principle  of  estoppel  is  es- 
sentially an  equitable  one,  held  that  the 
recovery  should  be  limited  to  the  amount 
lost  by  reason  of  the  false  representations. 
So,  also,  in  Hilla  v.  Varet,  8  N.  Y.  Leg. 
Obs.  105. 

And  in  Payne  v.  Burnham,  62  N.  Y.  69, 
it  was  held  that  as  against  the  defense  of 
usury,  the  assignee  of  a  bond  and  mortgage 
was  protected  by  the  estoppel  only  to  the 
extent  of  the  amount  paid  by  him  after  the 
60  LJLA.;(N.S.)j  ,, 


making  of  the  representations  on  which  he 
relied,  and  not  to  the  full  extent  of  t]e 
face  of  the  bond  and  mortgage.  While  this 
was  a  suit  to  foreclose  a  mortgage,  it  is 
not  intimated  that  the  doctrine  is  confiiie.1 
to  equity,  although  the  court  did  say  that 
it  was  not  necessary  even  if  it  were  prac- 
tical to  lay  down  a  rule  on  the  point  ap- 
plicable to  all  cases.  In  accord  with  tfaii 
case  are  Verity  v.  Stemberger,  62  App.  Dit. 
112,  70  N.  Y.  Supp.  894,  affirmed  in  172  X. 
Y.  633,  66  N.  E.  1123;  CroflS  V.  Smith,  So 
Hun,  49,  32  N.  Y.  Supp.  671;  Miller  v. 
Zeimer,  111  N.  Y.  441,  18  N.  £.  716. 

aF.  k 
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JOHN   P.   GALBRAITH,   Tmste^  ete,  of 
George  R.  Kibbe,  Appt., 

V. 

ELIZA  v.  WOOD  et  aU  Respta. 

(124  Minn.  210,  144  N.  W.  945.) 

Landlord  and  tenant  —  advance  pay- 
ment ^  effect. 

1.  In  a  proposal  to  take  a  fifteen-year 
lease  of  a  hotel,  the  lessee  offered  to  pay 
the  lessor  the  sum  of  $20,000  as  an  advance 
payment  on  rent,  and  agreed  to  keep  such 
advance  good  during  the  first  five  years  of 
the  term,  with  the  privilege  of  reducing  at 
the  rate  of  $6,666.66  per  year  for  the  third, 

Headnotes  by  Bunn,  J. 

Note. '^  Landlord  and  tenant:  right  to 
retain  rent  paid  in  advande  in  event 
of  termination  of  ths  lease. 

This  note  does  not  cover  cases  presoitin^ 
the  question  of  the  right  of  the  landlord 
to  retain  money  which  has  been  deposited 
by  the  tenant  as  a  guaranty  of,  or  securitj 
for,  performance  of  the  contract.  Likewise 
cases  involving  bonuses  or  payments  as  in- 
ducements to  lease  are  excluded. 

As  to  whether  a  sum  deposited  to  secure 
the  performance  of  a  contract  (contracts  of 
lease  included)  is  to  be  regarded  as  a  pen- 
alty or  liquidated  damages,  see  the  note  to 
Bilz  V.  Powell,  38  LJLA.(N.S.)  847,  and 
the  case  of  Barrett  v.  Monro,  40  L.RA. 
(N.S.)  763,  which  also  illustrates  the  first 
class  of  cases  above  referred  to  as  having 
been  excluded  from  the  present  note. 

Gases  involving  the  question  of  the  termi- 
nation of  a  lease  by  destruction  of  the  prem- 
ises as  affecting  the  right  of  the  lessee  to 
recover  rent  paid  in  advance  will  be  found 
collated  in  the  note  to  Harvey  v.  Weisbaum, 
3d.L.R.A.(N.S.)  640,  which  treats  the  gen- 
eral question  of  the  destruction  of  premises 
as  affecting  rent  paid  or  payable  in  advance. 

The  general  rule  as  deducible  from  the 
cases  falling  within  the  present  note  is  that, 
in  the  absence  of  provision  therefor,  rents 
paid  in  advance  cannot  be  recovered  by  tbe 
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fourtb,  and  fifth  yean  of  the  term.  The 
proposal  was  accepted,  the  advance  payment 
made,  and  the  lease  executed.  Within  aix 
months  after  the  lessee  went  into  possession, 
the  lessor  terminated  the  lease  because  the 
tenant  had  been  adjudged  a  bankrupt,  as 
she  had  the  right  to  do  under  the  terms  of 
tho  lease. 

It  is  held: 

On  the  pleadings  and  evidence,  the  $20,- 
000  was  not  paid  as  security,  or  as  a  bonus 
or  independent  consideration  for  the  lease, 
but  such  payment  was  made  as  an  advance 
payment  of  rent  to  become  due  for  the  third, 
fourth,  and  fifth  years  of  the  term. 

Same  —  bankruptcy  —  termination  of 


2.  Upon  tho  bankruptcy  of  the  lessee,  the 
lessor  had  the  right  to  terminate  the  lease 
and  enter  tho  premises,  but  no  right  to  re- 
enter without  terminating  the  lease. 

Same  —  effect  on  rent. 

3.  Upon  the  termination  of  a  lease  for 
conditions  broken,  the  lessor  is  entitled  to 
rent  which  had  previously  become  due,  but 
not,  in  the  absence  of  an  express  agreement. 


entitled  to  recover  rent  subsequently  to  be- 
come due. 

Same  —  re-entry  —  retention  of  advance 
rent. 

4.  Where  rent  has  been  paid  in  advance, 
under  an  agreement  that  it  shall  be  so  paid, 
and  the  lessor  re-enters  for  conditions 
broken,  he  is  entitled  to  retain  the  rent 
BO  paid,  though  the  re-entry  is  before  the 
expiration  of  the  period  for  which  the  rent 
is  paid. 

Same  —  provision  against  forfeitnre  — 
penalty. 

5.  A  stipulation  in  the  lease  that  a  re- 
entrv  by  the  lessor  for  conditions  broken 
shall  not  work  a  forfeiture  of  the  rent  due 
or  to  become  due  is  not  invalid  because  pro- 
viding a  penalty  for  the  lessee's  breach  of 
conditions. 

Same  —  recovery  of  advance  rent. 

6.  In  this  case,  the  lessee  or  his  trustee 
in  bankruptcy  is  not  entitled  to  recover  of 
the  lessor  any  part  of  the  advance  payment 
so  made. 

(January  2,  1914.) 


tenant  upon  termination  of  the  lease,  unless 
such  termination  was  wrongful  as  against 
him. 

Illustrative  of  that  class  of  cases  which 
hold  that  the  landlord  may  retain  rent  paid 
in  advance  where  he  terminates  the  lease 
because  of  failure  of  the  tenant  to  comply 
with  the  conditions  of  the  contract  ip  Gal- 
BRAiTu  V.  Wood. 

Almost  on  all  fours  with  Oalbratth  v. 
Wood  is  the  case  of  Evans  v.  McGlure,  108 
Ark.  531,  168  S.  W.  487,  wherein  the  lease 
provided  for  the  payment  in  advance  of  the 
rent  for  the  last  three  months  of  the  term, 
and  in  which  it  was  held  that  the  lessee's 
assignee  could  not  recover  back  the  advanced 
rent  upon  termination-  of  the  lease  for  de- 
fault in  payment  of  rent  for  prior  months, 
at  least  in  the  absence  of  any  provision  in 
the  lease  for  return  thereof  upon  termina- 
tion of  the  lease  before  the  period  for  which 
the  rent  was  advanced. 

And  in  Forgotston  v.  Brafman,  84  N.  Y. 
Supp.  237,  where  the  last  two  months'  rent 
of  premises  leased  was,  pursuant  to  the 
lease,  paid  in  advance  as  distinguished  from 
a  deposit  as  security,  it  was  held  that  such 
advanced  rent  could  not  be  recovered  on  the 
lessee's  dispossession  during  the  term  for 
the  nonpayment  of  an  instalment  of  rent, 
the  court  saying  that  the  tenant  by  default- 
ing violated  the  contract  and  deprived  him- 
self of  the  enjoyment  of  tho  premises. 

So,  in  Hepp  Wall  Paper  &  Mercantile  Co. 
▼.  Deahl,  53  Colo.  274,  125  Pac.  491,  it  was 
held  that  where  a  landlord  has  declared  a 
forfeiture  of  a  lease  for  condition  broken, 
he  may  retain  rent  paid  in  advance  pursu- 
ant to  contract,  even  though  the  contract 
contains  no  agreement  to  that  effect,  and 
the  re-entry  is  before  the  expiration  of  the 
period  for  which  the  rent  was  paid.  In  this 
ecmnection  the  court  said :  "It  is  quite  true 
that  by  payment  of  the  rent  to  September 
Ist  the  tenant  thereby  acquired  the  right 
50  LJR.A.(NJS.) 


to  remain  in  possession  of  the  premises  un- 
til such  date.  This  right,  however,  was  sub- 
ject to  forfeiture  by  the  express  terms  of 
the  contract  of  lease.  The  rental  became 
due  on  the  1st  day  of  August,  and  was  paid, 
thereby  becoming  the  money  and  property 
of  the  lessor.  We  find  nothine  in  the  lease, 
nor  do  we  know  of  any  rule  of  Taw,  requiring 
the  lessor  to  return  it  as  a  condition  prece- 
dent to  exercise  the  right  of  forfeiture  vested 
in  him  by  the  terms  of  the  contract." 

And  it  was  held  in  Kelly  v.  Stem,  79 
Misc.  620,  140  N.  Y.  Supp.  486,  that  a  ten- 
ant who  broke  his  lease  could  not  recover 
rent  which  he  had,  pursuant  to  its  terms, 
paid  in  advance. 

And  in  Kahn  v.  Tobias,  16  Misc.  83,  37 
N.  Y.  Supp.  632,  where  a  tenant  obligated 
to  pay  rent  monthlv  in  advance  made  a 
partial  payment,  and  on  failure  to  pay  the 
balance  as  agreed  was  dispossessed,  it  was 
held  that  he  could  not  recover  the  balance 
which  he  had  paid  over  the  amount  appor- 
tioned to  the  period  which  he  had  occupied 
the  premises. 

And  see  the  diotwn  in  Chaude  v.  Shepard, 
122  N.  Y.  397,  25  N.  E.  368,— a  case  in- 
volving the  question  of  the  right  of  a  ten- 
ant who  was  dispossessed  for  default  in 
pa3rment  of  an  instalment  of  rent  to  recover 
a  sum  deposited  as  security  for  the  faithful 
performance  of  his  contract,  which  sum,  had 
he  so  performed,  was  to  be  applied  in  pay- 
ment of  the  rent  for  the  latter  part  of  the 
term, — ^to  the  effect  that  had  the  money  been 
paid  upon  the  contract  by  way  of  part  per- 
formance, as  by  advancing  rent,  insteaa  of 
as  a  deposit  for  faithful  performance  of  the 
contract,  the  tenant  could  not  have  recov- 
ered back  the  money,  because  by  his  own 
default  he  had  deprived  himself  of  the  bene- 
fits of  his  contract. 

And  the  same  conclusion  has  been  reached 
where  the  tenant  voluntarily  surrendere<l 
the    lease.     Thus,   in   Rockwell    v.    Eiler's 
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APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Hennepin 
County  denying  a  new  trial  after  dismissal 
of  the  complaint,  in  an  action  brought  to 
recover  part  of  advance  rents  paid  by  the 
bankrupt  as  part  consideration  for  the  lease 
of  a  hotel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morphy,  Ewln^,  Bradford,  & 
Cummins,  for  appellant: 

Where  the  lessor  manifests  his  intention 
to  take  advantage  of  the  forfeiture,  the 
lease  is  ended,  and  he  cannot  thereafter 
maintain  any  action  or  suit  based  on  the 
continued  existence  of  the  lease. 

18  Am.  k  Eng.  Enc.  Law,  380. 

By  the  ending  of  the  term  the  lessee  or 
his  trustee  in  bankruptcy  became  entitled 
to  the  return  of  the  money,  less  any  rent 


due  at  the  time  of  the  termination  of  the 
lease. 

Scott  y.  Montells,  18  Jones  k  S.  448,  109 
N.  Y.  1,  15  N.  E.  729;  Chaude  v.  Shepard, 
122  N.  Y.  307,  25  N.  £.  358;  Caesar  v. 
Rubinson,  174  N.  Y.  492,  67  N.  £.  58; 
Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  £. 
425. 

The  lessee,  or  his  assignee,  is  entitled  to 
a  return  of  the  deposit,  less  any  rent  which 
was  due  and  owing  at  the  time  of  cancela- 
tion of  the  lease. 

Bernstein  v.  Heinemann,  23  Misc.  464,  51 
N.  Y.  Supp.  467;  Re  Schomacker  Piano 
Forte  Mfg.  Co.  163  Fed.  413;  Carson  v. 
Arvantes,  27  Colo.  77,  59  Pac.  737;  Heck- 
lau  y.  Hauser,  71  N.  J.  L.  478,  59  AtL  18; 
Kahn  y.  Tobias,  16  Misc.  83,  37  K.  Y.  Supp. 
632;  Sutton  y.  Goodman,  194  Mass.  389,  80 


Music  House,  67  Wash.  478,  39  L.R.A. 
(N.S.)  894,  122  Pac.  12,  which  involved  a 
lease  which  provided  for  payment  of  the 
first  and  last  month's  rent  in  advance,  it 
was  held  that  the  lessee,  upon  voluntarily 
surrendering  the  lease  during  the  term, 
could  not  recover  the  rent  paid  in  advance, 
there  being  no  breach  of  any  of  the  terms  of 
the  contract  or  of  any  legal  duty  upon  the 
part  of  the  lessor. 

But  where  the  tenant  has  been  wrongfully 
evicted  before  expiration  of  the  period  for 
which  he  has,  pursuant  to  the  contract,  paid 
rent  in  advance,  it  has  been  held  that  he 
can  recover  back  the  rent  so  paid.  Hyman 
V.  Jockey  Club  Wine,  Liquor  k  Cigar  Co. 
9  Colo.  App.  299,  48  Pac.  671;  Mallette  y. 
Hillyard,  117  Ga.  423,  43  S.  E.  779;  Bass 
V.  Rollins,  63  Minn.  226,  65  N.  W.  348 
[dictum  to  the  effect  that  the  tenant  could 
recover  at  least  the  unearned  portion  of  the 
rent  advanced  by  him) ;  Hellenberg  v. 
Schmidt,  81  Misc.  167,  142  N.  Y.  Supp.  330 
(holding  that  the  tenant  was  entitled  to 
the  return  of  the  unearned  rent  as  damages 
as  for  a  trespass) ;  Alger  v.  Kennedy,  49 
Vt.  109,  24  Am.  Rep.  117  {didvm  to  the 
effect  that  "if  having  received  the  rent,  the 
lessor  unlawfully  evict  the  lessee,  by  such 
eviction  he  becomes  liable  to  pay  back  at 
least  so  much  of  the  rent  received  as  an- 
swers to  the  time  for  that  he  has  wrongfully 
deprived  the  lessee  of  the  occupation  of  the 
premises").  In  Mallette  v.  Hillyard,  supra, 
the  court  said:  "If  a  landlord,  who  wrong- 
fully evicts  a  tenant  at  any  time  before 
rent  is  due,  cannot  recover  any  portion  of 
the  rent,  it  must  also  be  true  that  where 
a  tenant  pays  rent  in  advance,  and  is  wrong- 
fully evicted  before  the  expiration  of  the 
term  for  which  the  rent  is  paid,  he  may 
recover  from  the  landlord  all  of  the  rent 
thus  paid."  But  in  this  connection  see  1 
Tiffany,  Landlord  k  Tenant,  §  182,  p.  1159, 
wherein  it  is  said  with  reference  to  the 
cases  holding  that  advanced  rent  may  be 
recovered  by  the  tenant  upon  eviction  dur- 
ing the  period  for  which  the  rent  is  paid, 
that  "these  are,  perhaps,  to  be  regarded  as 
based  on  the  theory  of  a  'failure  of  con- 
50  L.R.A.(N.S.) 


sideration.'  But  the  applicability  of  sneh 
a  theory,  as  a  ground  for  the  recoyerr  of  a 
payment  voluntarily  made  on  aoeount  of 
rent,  seems  questionable,  since  the  considera- 
tion for  the  contract  to  pay  rent,  consisting 
of  the  execution  of  the  lease,  is  executed, 
and  not  executory.  A  more  satisfactory 
mode  of  adjusting  the  rights  of  the  parties, 
it  is  conceived,  would  be  to  consider  the 
advance  payment  in  determining  the  dam- 
ages recoverable  for  the  eviction."  And  see 
2  Underbill,  Landlord  k  Tenant,  f  697,  p. 
1183,  wherein  the  rule  is  stated  as  follows: 
"Where  rent  which  is  payable  in  advance 
has  been  paid  before  the  eviction,  the  ten- 
ant may  recover  so  much  of  it  as  oovers  the 
period  during  which  he  has  been  deprived 
of  the  possession,  as  an  element  of  his  dam- 
ages," 

And  in  Beck  v.  Birdsall,  19  Kan.  550,  in 
holding  that  a  tenant  who  has  paid  rent  in 
advance  by  making  improvements  as  agreed 
has  no  equitable  lien  on  the  premises  for 
the  rent  for  the  balance  of  the  term  remain- 
ing after  wrongful  eviction  by  the  landlord, 
the  court  said  that  the  evieted  tenant  was 
not  remediless,  as  the  landlord  was  liable 
in  damages,  and  that  if  execntion-proof, 
the  tenant  could  regain  possession  A  the 
premises  and  occupy  them  until  the  lease 
was  complied  with. 

And  in  Weeks  v.  Hunt,  13  Vt.  144,  where- 
in a  lease  under  which  the  tenant  was  to 
pay  rent  yearly  in  advance  was,  by  its 
terms,  to  be  void  from  a  certain  time 'after 
sale  of  the  premises  by  the  lessor,  and  the 
lessor  sold  the  premises,  it  was  held  that 
the  tenant  could  recover,  as  for  money  luid 
and  teceived,  rent  paid  in  advance  but  vn- 
earned  because  of  the  sale  of  the  premises 
which  avoided  the  lease. 

And  see  Fall  is  v.  Gray,  115  Mo.  App.  253. 
91  S.  W.  975,  wherein  it  was  held  that  a 
tenant  could  recover,  as  for  money  had  and 
received,  advance  rent  paid  by  him,  where 
he  did  not  take  possession  of  the  premises, 
because  of  the  landlord's  failure  to  comply 
with  his  agreement  to  repair  the  premh 
previous  to  the  time  set  for  occupancj. 

O.  J.  a 
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N.  E.  608;  Hall  t.  Middleby,  107  Mass.  485, 
83  N.   <£.  1114. 

Messrs.  Cohen,  Atwater,  A  Shaw,  with 
Messrs.  Kerr,  Fowler,  Ware,  A  Farber, 
for  respondents : 

Kibbe  paid  the  defendants  the  $20,000 
as  an  Independent  consideration  to  induce 
them  to  make  the  West  Hotel  lease.  The 
payment  was  an  absolute  one,  and  not  a 
deposit  as  security  for  future  rent. 

Swank  t.  St.  Paul  City  H.  Co.  72  Minn. 
380,  75  N.  W.  594;  Murray  Cure  Institutes 
Co.  T.  McClure,  110  Minn.  1,  124  N.  W.  213; 
Dunnell's  Big.   (Minn.)   §  1832. 

The  termination  of  the  lease  for  Kibbe's 
default  did  not  give  him  a  right  to  reclaim 
any  of  the  advance  rents. 

Hepp  Wall  Paper  &  Mercantile  Co.  v. 
Deahl,  53  Colo.  274,  125  Pac.  401 ;  Kutter 
V.  Smith,  2  Wall.  491,  17  L.  ed.  830. 

Kibbe's  bankruptcy  was  a  vital  breach  of 
the  oonditioBt  of  the  lease,  and  a  cancela- 
tion for  that  cause  was  the  only  way  to 
protect  the  lessors'  property. 

Watson  T.  Merrill,  69  L.R.A.  719,  69  C.  C. 
A.  185,  136  Fed.  359;  Re  Roth,  31  L.R.A. 
(KJS.)  270,  104  C.  C.  A.  649,  181  Fed.  667. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

Defendants  were  the  owners  of  the  West 
Hotel,  Minneapolis,  together  with  the  furni- 
ture and  fixtures.  In  August,  1911,  George 
R.  Kibbe,  of  St.  Paul,  opened  negotiations 
for  a  lease  thereof.  On  August  31st  Kibbe 
made  a  proposition  in  writing  to  defend- 
ants, offering  to  take  a  lease  of  the  prop- 
erty for  the  term  of  fifteen  years  from  Sep- 
tember 1,  1911,  "upon  the  terms  and  con- 
ditions hereinafter  stated,  and  in  the  form 
of  the  lease  hereto  attached,  .  .  .  and  made 
a  part  hereof."  After  stating  that  defend- 
ants were  to  expend  for  alterations  and  re- 
pairs not  less  than  $100,000  nor  more  than 
$150,000,  and  that  Kibbe  was  to  pay  as  rent 
the  sum  of  $40,000  for  the  first  year,  $42,- 
500  for  the  second  year,  $47,500  for  the 
third  year,  $50,000  for  the  fourth  year,  $55,- 
000  for  the  fifth  year,  and  $60,000  for  each 
of  the  ten  years  thereafter,  Kibbe  pro- 
posed as  follows:  "4.  At  the  time  of  the 
execution  of  said  lease  I  will  pay  you  the 
sum  of  twenty  thousand  ($20,000)  dollars 
as  an  advance  payment  on  rent,  which  ad- 
vance I  will  keep  good  during  the  first  five 
(5)  years  of  said  lease,  with  privilege  of 
reducing  at  the  rate  of  six  thousand  six 
hundred  and  sixty-six  dollars  and  sixty-six 
cents  ($6,666.66)  per  year  for  the  third, 
fourth,  and  fifth  year  of  said  term." 

The  proposition  was  accepted  by  defend- 
ants September  2,  1911.  The  lease,  dated 
September  1st,  was  executed  September 
28th.  On  September  29th  Kibbe  paid  to 
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defendants  $20,000,  and  they  gave  him  the 
following  receipt  therefor:  ''Received  of 
George  R.  Kibbe  twenty  thousand  dollars 
as  advance  payment  on  rent  of  West  Hotel 
according  to  proposal  for  lease  of  West 
Hotel,  dated  August  31,  1911." 

Kibbe  went  into  possession  of  the  hotel 
under  the  lease  about  September  1st.  The 
lease  provided  that  the  rent  should  be  paid 
in  equal  monthly  instalments  in  advance  on 
the  first  day  of  each  month  of  the  term. 
Kibbe  made  these  monthly  payments  to  and 
including  the  month  of  February,  1912,  and 
remained  in  possession  until  March  12, 
1912.  On  that  day  he  was  declared  bank* 
nipt  in  voluntary  bankruptcy  proceedings, 
and  plaintiff  was  appointed  receiver  and 
took  possession  of  the  leased  premises.  On 
the  14th,  plaintiff  was  appointed  trustee  of 
the  bankrupt  estate.  On  the  same  day  de- 
fendants caused  to  be  served  upon  Kibbe 
and  the  plaintiff  a  notice  that  they  declared 
the  term  of  the  lease  ended,  as  under  the 
conditions  of  the  lease  they  had  the  right 
to  do,  because  Kibbe  had  been  adjudged  a 
bankrupt.  Plaintiff  thereupon  surrendered 
the  leased  premises  and  defendants  took 
possession  thereof. 

This  action  was  brought  by  plaintiff,  as 
trustee  in  bankruptcy  of  Kibbe,  to  recover 
of  defendants  the  $20,000  paid  by  Kibbe  to 
them  pursuant  to  his  proposition,  as  here- 
inbefore stated,  less  the  rent  for  that  part 
of  March  during  which  Kibbe  or  plaintiff 
was  in  possession  of  the  premises.  The  com- 
plaint alleged  that  the  $20,000  was  paid  by 
Kibbe  to  defendants  "as  an  advance  pay- 
ment of  rent;"  that  Kibbe  had  kept  this  ad- 
vance payment  good  at  all  times;  that,  at 
the  time  defendants  declared  the  lease 
terminated  and  re-entered  the  premises,  they 
had  in  their  possession  "the  said  advance 
payment"  of  $20,000;  and  that  there  then 
became  due  to  ELibbe  and  to  the  plaintiff  as 
his  trustee  in  bankruptcy  the  sum  of  $20,- 
000.  The  complaint  contained  appropriate 
allegations  of  demand  and  refusal  to  pay, 
and  asked  judgment  for  $18,444.46,  with 
interest  from  March  14,  1912.  The  lease 
and  the  notice  of  cancelation  were  attached 
as  exhibits. 

The  answer  contained  a  general  denial. 
It  admitted  the  lease,  the  writing  in  which 
Kibbe  agreed  to  advance  the  $20,000,  the 
notice  of  cancelation,  the  surrender  of  pos- 
session to  defendants,  and  the  payment  of 
rent  up  to  the  end  of  February.  It  con- 
tained the  following  allegation  ii;  r^ard  to 
the  $20,000  payment:  "Defendants  further 
allege  that,  if  any  moneys  were  paid  by 
said  Kibbe  to  these  defendants  as  an  ad- 
vance payment  on  rent,  the  same  were  paid 
under  an  agreement  between  these  defend- 
ants   and    said  Kibbe  that  all  moneys  so 
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paid  should  be  and  were  paid  as  advance 
payment  for  and  on  aecount  of  the  rentals 
and  moneys  to  be  paid  by  said  Kibbe  under 
the  terms  and  conditions  of  said  lease,  and 
under  the  further  agreement  that  the  same 
should  be  by  said  Kibbe  kept  good,  and 
should  remain  and  be  in  poasesiion  of  these 
defendants  as  a  guaranty  of  and  for  the 
payment  to  be  made  to  these  defendants  by 
said  Kibbe  during  the  first  five  years  of 
said  lease,  with  the  privilege  to  him  of  re- 
ducing at  the  rate  of  $6,666.66  per  year  for 
the  third,  fourth  and  fifth  years  of  the  term 
of  said  lease."  The  answer  alleged  several 
other  defenses  and  offsets,  none  of  which  is 
material  on  this  appeal. 

At  the  trial,  which  was  by  the  court 
without  a  jury,  plaintiff  proved  the  receipt 
by  defendants  of  the  $20,000,  and  on  this 
evidence  and  the  admissions  in  the  plead- 
ings,  rested.  Defendants  moved  to  dismiss 
on  the  ground  that  the  $20,000  was  paid 
as  advance  rent  and  was  forfeited  when  the 
lease  was  canceled,  and  that  plaintiff  had 
no  right  to  recover  it  back.  The  trial  court 
sustained  this  position,  and  granted  the 
motion.  A  new  trial  was  denied,  and  plain- 
tiff appealed. 

Plaintiff  claims  that  the  money  was  paid 
by  Kibbe  to  defendants  as  a  guaranty  or  se- 
curity for  the  payment  of  rent.  Defendant 
claims  that  it  was  paid  as  a  bonus  or  an 
inducement  to  defendants  to  make  the  lease. 
If  either  of  these  claims  found  support 
in  the  pleadings  or  evidence,  the  decision  of 
the  case  would  present  but  little  difliculty. 
If  the  money  was  deposited  as  security  for 
the  pajrment  by  Kibbe  of  the  rent,  it  would 
be  reasonably  clear  that  upon  the  termi- 
nation of  the  lease  Kibbe,  or  the  plaintiff 
as  the  trustee  in  bankruptcy  of  his  estate, 
would  be  entitled  to  a  return  of  the  sum 
deposited  less  the  amount  of  rent  due  and 
unpaid  at  the  time  of  the  termination. 
Scott  V.  Montells,  18  Jones  ft  S.  448;  Id. 
109  N.  Y.  1,  16  N.  E.  729;  Chaude  v. 
Shepard,  122  N.  Y.  397,  26  N.  E.  368; 
Michaels  v.  Fishel,  169  N.  Y.  381«  62  N.  E. 
425;  Caesar  v.  Rubinson,  174  N.  Y.  492, 
67  N.  E.  68.  If  the  $20,000  was  paid  by 
Kibbe  as  a  bonus,  as  an  independent  con- 
sideration to  induce  defendants  to  make  the 
lease,  it  is  equally  clear  that  a  cancelation 
of  the  lease  by  the  landlord  for  any  ^ause 
which  justifies  the  act  would  not  entitle 
Kibbe  or  plaintiff  to  receive  back  any  part 
of  the  sum  so  paid. 

But  the  question  is  not  so  easily  solved. 
There  is  an  absolute  lack  of  anything  in  the 
pleadings  or  the  evidence  to  support  de- 
fendants' claim  that  the  money  was  paid 
as  a  t>onu8  or  an  independent  consideration 
to  induce  them  to  make  the  lease.  And  we 
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feel  obliged  to  hold  that  the  claim  of  plain- 
tiff that  the  money    was    deposited  mm  se- 
curity is  not  sustained  by  the  pleadings  or 
the  evidence.     The  complaint  distinctly  al- 
leges that  the  $20,000  was  paid  by  Elbbe 
to  defendants  ''as  an  advance  payment  of 
rent,"    and    refers   to   "this   advance    pay* 
ment,"    and    "the  said  advance  payment," 
whenever  the  pleader  has  occasion  to 
tion  the  payment.     Nowhere  in  the 
plaint  is  there  any  suggestion  of  an  alle- 
gation that  the  $20,000  was  deposited  with 
defendants  as  security.    Only  in  the  answer 
does    any    suggestion    of     "security^      or 
"guaranty"  appear.    The  allegations  of  the 
answer  in  this  respect    we    have    already 
quoted.    They  were  denied  in  the  reply,  and 
clearly  furnished  no  basis  for  a  claina   by 
plaintiff  that  the  money  was  not  paid  as  as 
advance  payment  of  rent,  but  as  seenrity. 
There  was  no  evidence  as  to  the  purpose  for 
which  the  $20,000  was  paid  and   received 
other  than  the  written  proposal  of  Kibbe 
and  the  receipt  for  the   money.    Hie   pro- 
posal clearly  states,  *1  will  pay  you  the  sum 
of  $20,000  as  an  advance  paymeat  on  rent.^ 
The  receipt  acknowledges  payment  of   the 
sum  "as  advance  payment  on  rent."    Kibbe, 
in  the  proposal,  agrees  to  keep  this  '^ad- 
vanoe  payment"  good  during  the  first  five 
years  of  the   lease,  with  the   privilege   of 
"reducing  at  the  rate  c'  $6,666.66  per  year 
for  the  third,  fourth,  and  fifth  years  of  said 
term."     This  language,  in  the  absence   of 
extrinsic  evidence  explaining  its  meaning,  is 
fairly  susceptible  of  no  other  construction 
than  that  the  $20,000  was  paid  on  account 
of  the  rent  to  become  due  the  third,  fourth, 
and    fifth   years   of  the  term.    The  money 
was  paid  to  defendants,  not  deposited  with 
a  third  person.    The  agreement  of  Kibbe  to 
keep  the  "advance"  good  during  the  first 
five  years  of  the  lease  does  not  convey  the 
idea  that  the  payment  was  as  security  when 
construed    with    the    provision  giving  the 
right  to  "reduce"  the  advance  by  applying 
one  third  thereof  to  the  payment  of  rent  for 
each  of  the  third,  fourth  and  fifth  years  of 
the  term.     While  the  $20,000  may'  in  fact 
have   been    paid    as    security,    as    it    may 
in  fact  have  been  paid  as  a  consideration  to 
remove  an  obstacle  that  arose  in  the  ne- 
gotiations for  the  lease,  on  the  pleadings 
and  evidence  we  must  and  do  hold  that  it 
was  what  the  pleadings  and  evidence  call 
it,  an  advance  payment  of  rent. 

The  question  then  is  this:  The  tenant 
having  at  the  time  of  entering  into  the 
lease  paid  $20,000  on  account  of  the  rent 
for  the  third,  fourth,  and  fifth  years  of  the 
fifteen-year  term,  and  the  landlord  having 
terminated  the  lease  during  the  first  year 
for  a  reason  which,  under  the  terms  of  the 
lease,  justified  the  act,  can  the  tenant,  or 
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his  trustee  in  bankruptcy,  recover  back  the 
advance  rent  so  paid?  The  lease  exprcBsly 
provides  that,  if  the  lessee  shall  be  declared 
bankrupt  or  insolvent,  the  lessors  may  de- 
clare the  term  ended,  re-enter  the  premises, 
take  possession  thereof,  and  hold  the  same 
as  fully  and  completely  as  if  the  fifteen- 
year  term  had  expired.  It  also  provides 
that  such  termination  of  the  lease,  rJB- 
entering,  occupying,  or  re-renting  the  prem- 
ises **shall  in  no  manner  act  as  a  forfeiture 
of  any  rent  due,  or  to  grow  due,  or  the 
right  of  said  lessors  to  the  performance  of 
the  covenants  and  agreements  by  the  said 
lessee  to  be  kept  and  performed,  as  specified 
herein. 

We  are  unabk  to  agree  to  the  claim  of 
defendants  that  upon  the  bankruptcy  of  the 
lessee  the  lessors  might  hi^ve  re-entered  the 
premises,  without  terminating  the  lease, 
and  have  held  the  lessee  to  the  psrformance 
of  all  the  covenants  in  the  lease,  including 
the  payment  of  rent  for  the  balance  of  the 
term.  The  lease  gives  the  lessors  no  such 
right;  the  default  clause  provides  that  the 
lessors  may,  at  their  election,  declare  the 
term  ended  and  re-enter  the  premises.  It 
gives  but  a  single  remedy.  Of  course  de- 
fendants were  not  obliged  to  terminate  the 
lease,  but  they  had  the  clear  right  to  do 
so,  and  certainly  were  not  bound  to  retain 
a  bankrupt  tenant,  witli  the  probability  of 
nonpayment  of  the  rent,  and  a  sale  of  the 
leasehold  by  the  bankrupt  estate. 

It  is  the  law  that,  upon  the  assertion  of  a 
forfeiture  by  the  landlord,  he  is  still  en- 
titled to  rent  which  had  previously  become 
due,  but  not  entitled  to  recover  rent  subse- 
quently to  become  due.  Indeed,  such  a 
forfeiture  terminates  the  relation  of  land- 
lord and  tenant,  and  no  rent  can  subse- 
quently become  due.  1  Tiffany,  Landl.  &  T. 
1174;  18  Am.  A  £ng.  Enc.  Law,  392;  24 
Cyc.  1359;  Stees  v.  Kranz,  32  Minn.  313,  20 
N.  W.  241.  This  is  clearly  the  settled  doc- 
trine where  there  is  no  express  stipulation 
in  the  lease  giving  the  landlord  the  'right 
to  recover  the  rent  for  the  balance  of  the 
term.  Where  there  is  such  a  stipulation, 
the  tendency  of  the  decisions  is  to  hold  it 
valid,  and  to  continue  the  liability  of  the 
tenant  in  spite  of  the  termination  of  the 
lease.  Such  liability  is  for  any  deficiency  in 
the  amount  of  rent  obtained  on  a  lease  to 
another.  1  Tiffany,  Landl.  &  T.  1175  et 
seq..  and  cases  cited.  This  is  cot  strictly  a 
liability  for  rent,  but  a  contractual  lia- 
bility based  upon  the  agreement  in  the  case. 

In  case  the  rent  hat"  been  paid  in  advance 
under  a  stipulation  that  it  shall  be  so  paid, 
and  the  landlord  re-enters  for  conditionrt 
broken,  even  in  the  absence  of  an  agreement 
to  that  effect,  the  landlord  is  entitled  to 
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retain  the  rent  so  paid,  though  the  re-entry 
is  before  the  expiration  of  the  period  for 
which  the  rent  was  paid.  Hepp  Wall  Paper 
&  Mercantile  Co.  v.  Deahl,  53  Colo.  274,  125 
Pac.  491.  £ven  where  the  rent  has  not 
been  paid,  though  according  to  the  lease 
it  was  payable  in  advance,  the  weight  of 
authority  is  that  the  landlord  may  recover 
the  rent  for  the  whole  period  for  which  it 
was  due,  though  he  re-enters  on  the  day 
after  it  falls  due.  1  Tiffany,  I^ndl.  &  T. 
1179,  18  Am.  &  Eng.  Enc.  Law,  302,  and 
cases  cited.  In  criticizing  Massachusetts 
and  Michigan  cases  denying  the  right  of  re- 
covery, Mr.  Tiffany  says  they  are  decided 
without  any  discussion  of  the  matter,  and 
that  it  is  difficult  to  understand  how,  rent 
having  become  due  at  the  commencement 
of  the  rent  period,  it  can  cease  to  be  due  be- 
cause the  tenancy  subsequently  comes  to  an 
end. 

Under  these  rules,  had  the  lease  required 
Kibbe  to  pay  the  first  year's  rent  in  ad- 
vance, and  bad  he  done  so.  the  re-entry  of 
defendants  six  months  after  the  tenancy 
began,  for  breach  of  conditions  by  Kibbe, 
would  operate  to  terminate  the  relation  of 
landlord  and  tenant,  but  would  not  entitle 
Kibbe  to  recover  any  portion  of  the  rent 
so  paid.  This  would  be  so  though  the  lease 
had  not  provided  that  the  rent  so  paid  would 
be  forfeited.  Does  it  change  the  situation 
that  the  payment  was  made  as  advance  rent 
for  a  part  of  the  term  in  the  future  after 
the  time  the  relation  has  ceased?  It  is 
said  that,  because  there  is  no  occupancy  of 
the  leased  premises,  no  rent  is  earned.  But 
the  same  may  be  said  of  any  case  where  rent 
has  been  paid  in  advance  and  the  tenancy 
terminated  before  the  period  for  which  the 
rent  was  so  paid  expires. 

In  this  case  the  parties  stipulated  that 
a  re-entry  oi  the  lessor  for  conditions 
broken  should  not  work  a  forfeiture  of  the 
rent  due  or  to  grow  due.  There  can  be  no 
fair  doubt  that  this  agreement  covers  the 
$20,000  payment  of  rent  in  advance.  It  is 
urged  that  this  stipulation  in  tlie  lease  is 
invalid  because  providing  a  penalty  for  the 
tenant's  breach  of  covenant.  W^e  cannot 
sustain  this  view.  It  is  not  necessary  to 
hold  that  a  provision  making  the  tenant 
liable  for  the  rent  for  the  full  term  would 
be  valid,  though  there  are  cases  so  holding. 
Here  we  have  at  most  a  forfeiture  of  a  sum 
amounting  to  one  half  of  the  first  year's 
rent.  The  parties  were  dealing  in  large 
figures.  The  rent  for  the  entire  term  would 
be  over  $800,000.  The  hotel  was  a  very 
valuable  property,  and  it  Is  not  difficult 
to  see  the  injury  that  would  probably  be 
caused  by  an  act  of  the  tenant  that  made 
necessary    cancelation    of    the     lease^    with 
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the  consequent  TAcancj,  damage  to  the 
(^/opertj,  and  diSivuItj  in  aecuring  a  new 
tenant  who  was  competent  and  reaponaible. 
And  it  would  be  difficult  to  measure  the 
damages  that  might  be  so  caused.  It  is  not 
improbable  that  these  considerations  moved 
defendants  to  insist  on  the  advance  pay- 
ment. We.  are  unable  to  «ay,  conceding 
that  defendants'  right  to  the  money  depends 
upon  the  Talidity  of  the  so-called  forfeiture 
clause,  that  they  are  not  entitled  to  re* 
Uin  it. 

There  seems  to  be  no  adjudicated  case 
that  is  on  all  fours  with  the  case  at  bar. 
As  we  have  already  said,  the  New  York 
cases  relied  on  by  plaintiff  are  clearly  dis- 
tinguishable, as  in  each  it  was  expressly 
provided  that  the  payment  was  made  as  se- 
curity. The  distinction  is  clearly  pointed 
out  in  « ne  of  the  cases.  Chaude  v.  Shepard, 
122  M.  Y.  397,  25  N.  E.  358.  The  case  of 
Stees  ▼.  Kranz,  82  Minn.  313,  20  N.  W.  241. 
cited  by  plaintiff,  is  not  in  his  favor. 
Dutton  ▼.  Christie,  63  Wash.  372.  115  Pac. 
856,  relied  on  by  defendants,  does  not  de- 
cide the  precise  question  involved  here.  In 
that  case  the  lease  declared  that  it  was  given 
in  consideration  of  the  covenants  of  tlu' 
lessee  and  of  the  payment  of  $1,50<),  with 
the  stipulation  added  that  the  payment 
should,  in  case  of  full  performance  of  the 
contract,  be  credited  in  payment  of  the  rent 
for  the  last  two  months  of  the  term,  but 
otherwise  that  it  should  belong  to  the  lessor 
as  a  part  of  the  consideration  for  the  lease. 
The  decision  that  the  lessor  was  entitled  to 
retain  the  payment  was  based  upon  the 
proposition  that  it  was  paid  as  such  n.  con- 
sideration, and  that,  when  so  paid,  the  title 
passed  to  the  lessor. 

We  hold  that  the  $20,000  payment  was 
made  ac  an  advance  payment  on  the  rent 
for  the  third,  fourth,  and  Hfth  years  of  the 
term;  that  it  was  the  default  of  the  tenant 
that  prevented  his  right  to  have  the  pay- 
ment so  applied;  and  that  neither  be  nor 
plaintiff,  who  of  course  stands  in  his  shoes, 
can  recover  back  the  payment  so  made. 

Order  aiBrmed* 
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WILLIAM  A.  BIGLEY 

V. 

NATIONAL     FIDELITY     A     CASUALTY 
COMPANY,  Appt. 

(S4  Neb.  818,  144  N.  W.  810.) 

Libel  »  charging  commission  of  crime. 

1.  In  an  action  for  libel,  language  in  the 
alleged  libelous  publication,  which,  under 
the  circumstances  and  in  the  connection  in 
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which  it  is  used,  would,  by  persons  of  arA- 
nary  intelligence  and  prudence^  be  under- 
stood to  charge  the  commission  of  a  crime, 
is  libelous  per  se,  although,  if  stated  en- 
tirely by  itself,  it  might  not  be  technically 
so  construed. 

Same  »  trnth  as  defense. 

2.  The  language  contained  in  a  letter  aaay 
be  libelous  per  se,  and  the  writing  and  pub- 
lication of  the  letter  not  constitute  a  libeL 
If  it  charges  a  crime  and  is  therefore  libel- 
ous per  se,  still,  if  it  is  true  of  the  plaintiff 
and  is  written  and  published  with  gooo 
motives  and  for  justifiable  ends,  it  is  not  a 
libel  of  the  plaintiff. 

Appeal  »  illogical  arrangement  of  In- 
structions. 

3.  If  the  instructions  as  a  whole  correctly 
state  the  law,  the  judgment  wiU  not  be  re- 
versed because  of  illogical  arrang^rmmt  of 
the  several  instructions,  if  it  appears  from 
the  whole  record  that  the  jury  were  not  mii^ 
led  thereby. 

Gvldenoa  ^  libel  »  extent  of  clrcaUi- 
tlon. 

4.  In  an  action  for  libel,  it  is  not  con- 
petcnt  to  prove  wide  and  general   circula 
tion  of  the  libel  for  the  purpose  of  estsD- 
lishins  the  falsity  of  the  charge,  or  that  the 
defendant  was  responsible  for  the   libel. 

Libel  »  circulation  »  responsibility. 

5.  One  who  publishes  a  libel  is  respon- 
sible  for  such  distribution  and  general  cir- 
culation thereof  as  is  the  natural  result 
of  his  act,  such  as  under  the  circumstances 

Note,  *  Truth  as  a  defense  to  a  civil  ac- 
tion for  libel  or  Blander^ 

This  note  is  supplemental  to  the  notes  to 
Warner  v.  Clark,  21  L.R.A.  502,  and  Butch- 
ins  V.  Page,  31  L.R.A.(N.S.)  132. 

In  general. 

Supplementing  31  L.R.A.(N.S.)    133. 

According  to  the  great  weight  of  author- 
ity as  shown  in  the  notes  referred  to,  and 
as  appears  in  the  later  cases  of  Waters- 
Pierce  Oil  Co.  ▼.  BridweU,  103  Ark.  345. 
147  S.  W.  64,  subsequent  appeal  in  107  Ark. 
310,  155  8.  W.  126,  and  Astruc  v.  Starr  Co 
182  Fed.  705,  reversed  on  other  grounds  in 
40  L.R.A.(N.S.)  79,  113  C.  C.  A.  499.  193 
Fed.  631,  it  is  a  complete  defense  to  an  ac- 
tion for  slander  or  libel  if  the  defendant 
shows  that  the  charge  complained  of  is  true. 

The  general  rule  is  thus  stated  in  Cook 
V.  Pulitzer  Pub.  Co.  241  Ma  326,  145  S. 
W.  400:  "The  truth  is  always  a  defense 
to  libel  and  available  to  all  persons  under 
the  guaranty  of  the  Constitution.  In  estab- 
lishing that  defense,  it  is  not  essentisl  that 
the  defendant  also  rebut  malice.  Indeed, 
that  defense  -  may  be  complete,  though  ii 
be  shown  that  the  defendant  was  actuated 
by  express  malice.  It  follows  that  if.  in  in- 
voking the  dt'fense  of  qualified  privilege, 
the  defendant  must  prove  the  truth  of  tbe 
facts  on  which  the  comment  is  based,  while 
the  presumption  of  malice  remains  against 
him,  be  has  gained  nothing  by  the  defenas 


BIGLEY  V.  NATIONAL  FIDELITY  k  C.  CO. 


1041 


he  might  reasonably  suppose  would  follow 
as  a  result  of  the  publication.  He  is  not 
liable  for  an  independent  subsequent  pub- 
lication of  a  similar  libel  not  induced  by  his 
own  act. 

£Tldenoe  —  libel  —  Independent  pub- 
lications. 

6.  If  it  clearly  appears  that  the  publica- 
tions complained  of  were  such  independent 
publications,  the  evidence  thereof  should  be 
excluded  by  the  court.  If  it  appears  that 
the  facts  from  which  it  might  be  determined 
whether  the  defendant  was  responsible  for 
the  publications  are  in  doubt,  and  the  evi- 
dence upon  that  point  is  substantially  con- 
flicting, the  question  whether  the  defendant 
is  responsible  for  such  publications  should 
be  submitted  to  the  jury,  under  proper  in- 
structions. 

ICvidence  —  damages  —  sufficiency. 

7.  The  evidence  as  to  plaintiff's  damages 
is  found  sufficient  to  justify-  the  amount  of 
the  judgment. 

(December  24,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  DeBord,  Fradenburg,  A  Van 
Orsdel,  for.  appellant: 

The  damages  found  are  grossly  excessive. 

Brooks  V.  Dutcher,  22  Neb.  644,   36  N. 


W.  128;  Bee  Pub.  Co.  t.  World  Pub.  Co. 
59  Neb.  713,  82  N.  W.  28;  Bailey  ▼.  Kling, 
88  Neb.  699,  130  N.  W.  439;  Townsley  v. 
Yentsch,  98  Ark.  312,  136  S.  W.  882;  Bur- 
gess V.  Patterson,  139  Ky.  547,  106  &  W. 
837. 

It  is  not  proper  to  permit  evidence  of 
the  currency  of  reports  about  the  plaintiff, 
unless  these  reports  are  traceable  by  the 
evidence  directly  to  the  defendant. 

Hereford  v.  Combs,  126  Ala.  369,  28  So. 
582;  Harris  v.  Minvielle,  48  La.  Ann.  908, 
19  So.  925;  Odgers,  Libel  &  Slander,  151; 
Burkett  v.  Griffith,  90  Cal.  532,  13  L.R.A. 
707,  26  Am.  St.  Rep.  151,  27  Pac.  627; 
Shurtleflf  v.  Parker,  130  Mass.  293,  39  Am. 
Rep.  454;  Hastings  v.  Stetson,  126  Mass. 
329,  30  Am.  Rep.  683;  18  Am.  &  Eng.  Enc. 
Law,  2d  ed.  1018,  1090;  Vifquain  v.  Finch, 
15  Neb.  506,  19  N.  W.  706;  Cochran  v. 
Butterlield,  18  N.  H.  115,  45  Am.  Dec.  363; 
Burt  V.  Advertiser  Newspaper  Co.  154  Mass. 
238,  13  L,R.A.  97,  28  N.  £.  5. 

Even  if  both  instructions  read  together 
would  correctly  present  the  law,  yet  if  one 
of  them  seemingly  states  the  proposition 
with  finality,  and  is,  when  standing  alone, 
an  erroneous  statement  of  law,  i9  is  error. 

Helena  Harwood  Lumber  Co.  v.  Maynard, 
99  Ark.  377,  138  S.  W.  469;  Swengel  v. 
Illinois  Third  Vein  Coal  Co.  154  111.  App. 
409;  Clark  v.  McElvy,  11  Cal.  154,  3  Mor. 
Min.  Rep.  254;  Illinois  Linen  Co.  v.  Hough, 
91    III.    63;    Summerlot    v.    Hamilton,    121 


Fi 


of  privilege,  for  his  burden  is  no  less  than 
under  the  defense  of  justification." 

In  other  jurisdictions,  in  stating  or  ap- 
lying  the  doctrine,  it  has  been  with  some 
imitations.  Although  since  the  question 
was  not  directly  presented,  it  cannot  be  said 
that  these  cases  establish  the  rule  that  the 
truth  of  the  publication  in  and  of  itself  is 
not  a  sufficient  justification.  Thus,  it  has 
been  held  that  where  the  publication  com- 
plained of  is  made  in  good  faith  and  is 
.shown  to  be  substantially  true,  there  can  be 
no  recovery  (Courier  Journal  Co.  v.  Phil- 
lips, 142  Ky.  372,  32  L.R.A.(N.S.)  309,  134 
S.  W.  446)  ;  nor  where  the  justification  is 
made  with  good  motives  and  with  justifiable, 
ends  (LaMonte  v.'  Kent,  163  111.  App.  1,  cer- 
tiorari to  review  denied  in  253  111.  230,  97 
X.  E.  387). 

It  is  clearly  the  rule  in  some  jurisdic- 
tions, however,  that,  to  justify,  the  defend- 
ant must  not  only  show  that  the  charge  is 
true,  but  that  it  was  written  and  published 
with  good  motives  and  for  justifiable  ends. 
Soe  BiOLEY  V.  National  Fidelity  k  C.  Co. 
and  note  in  31  L.R.A.(N.S.)  136. 

Where  the  statement  complained  of  is 
shown  to  be  true,  it  is  not  actionable,  even 
though  the  defendant  in  making  it  acted 
maliciously,  if  it  was  also  privileged.  Win- 
nipeg Steel  Granary  &  Culvert  Co.  v.  Canada 
Ingot  Iron  Culvert  Co.  7  D.  L.  R.  707,  22 
West.  L.  Rep.  (Can.)  387. 
50  L.RJl.(N.S.)  66 


Character  and  sufficiency  of  proof. 

Supplementing  31  L.R.A.(N.S.)136. 

To  justify,  the  party  must  prove  the  ex- 
act offense  charged.  It  is  not  sufficient  to 
prove  some  other  similar  ofi'ense.  Vorhees 
V.  Toney,  32  Okla.  570,  122  Pac.  552. 

It  is  not  necessary,  in  order  for  the  de- 
fendant to  justify,  to  prove  the  truth  of 
the  whole  publication  and  every  statement 
in  it,  but  it  is  sufiicient  in  this  regard  to 
justify  such  part  of  the  defamatory  matter 
as  constitutes  the  charge,  which  ii  untrue, 
the  jury  may  find  is  libelous.  Reynolds  v. 
Publishers:  George  Knapp  &  Co.  155  Mo. 
App.  612,  135  S.  W.  103. 

The  defendant  is  not  required  to  justify 
every  word  of  the  defamatory  matter.  It 
is  sufficient  if  the  gist  or  the  sting  of  the 
libelous  charge  is  justified.  An  immaterial 
variance  and  defects  of  proof  upon  minor 
matters  are  to  be  disregarded.  Skrocki  v. 
Stahl,  14  Cal.  App.  1,  110  Pac.  957. 

Where  there  is  any  evidence  tending  to 
prove  the  truth  of  the  charge,  the  question 
of  justification  should  be  submitted  to  the 
jury,  and  it  is  error  for  the  court  in  such 
a  case  to  instruct  the  jury  that  the  defense 
of  justification  has  not  been  established. 
Kovacs  V.  Mayoras,  175  Mich.  582,  141  N. 
W.  662. 

In  an  action  of  libel  based  upon  a  pub- 
lication   of    the    charges   contained    in    the 
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Ind.  87,  22  N.  £.  973;  Frank  ▼.  G;and 
Tower  k  C.  P.  Co.  57  Mo.  App.  )81;  Holt 
y.  Spokane  k  P.  R.  Co.  3  Idaho.  703,  35 
Pac.  39;  Gove  v.  White,  23  Wis.  282. 

The  court  was  wrong  in  instructing  the 
jury  that  the  letters  were  libelous  per  st. 

Quinn  v.  Prudential  Xns.  Co.  116  Iowa, 
522,  90  N.  W.  349;  Reid  ▼.  Providence 
Journal  Co.  20  R.  I.  120,  87  Atl.  637; 
Hollenbeck  v.  Hall.  103  Iowa,  214,  39 
L.RJI.  734,  64  Am.  St.  Rep.  176,  72  N.  W. 
518;  Pokrok  Zapadu  Pub.  Co.  ▼.  Zizkovaky, 
42  Neb.  64,  CO  K.  W.  358;  Hatch  v.  Lane, 
105  Mass.  394;  Ratzel  v.  New  York  News 
Pub.  Co.  67  App.  Div.  598,  73  N.  Y.  Supp. 
840;  Pittsburgh,  A.  k  M.  Pass.  R.  Co.  v. 
McCurdy,  114  Pa.  554,  60  Am.  Rep.  363, 
8  Atl.  230. 

While  a  charge  for  embezzlement  made 
in  express  terms  is  a  libel,  yet  it  is  neces- 
sary that  the  language  shotild  actually  im- 
port embezzlement  or  theft  in  order  that 
the  word  may  be  given  that  effect. 

18  Am.  k  Eng.  Enc.  Law,  2d  ed.  880- 
990;  Hofflund  v.  Journal  Co.  88  Wis.  369, 
60  N.  W.  263;  Goodrich  v.  Hooper,  97 
Mass.  1,  93  Am.  Dec.  49;  Chaplin  v.  Lee, 
18  Neb.  440,  25  N.  W.  609;  Fleener  v. 
State,  58  Ark.  98,  23  S.  W.  1 ;  Greenwood 
T.  Cobbey,  26  Neb.  455,  42  *  .  W.  413. 


Communications  by  the  defendant  to  the 
policy   holders  were  privileged. 

Rotbholz  v.  Dunkle,  53  N.  J;  L.  438,  13 
L.R.A.  655,  26  Am.  8t  Rep.  432,  22  AIL 
193 ;  Philadelphia,  W.  k  B.  R.  Co.  t.  Qoig- 
ley,  21  How.  202,  16  L.  ed.  73;  Ormsby 
V.  Douglass,  37  N.  Y.  477;  Sunderlin  v. 
Bradstreet,  46  N.  Y.  188,  7  Am.  Rep.  322; 
ShefUU  V.  Central  of  Georgia  R.  Co.  123 
Ga.  589,  51  S.  E.  647;  Caldwell  t.  Story, 
107  Ky.  10,  45  ...R.A.  735,  52  S.  W.  850; 
Missouri  P.  R.  Co.  v.  Richmond,  73  Tex. 
568,  4  L.RJ^.  283,  15  Am.  St  Rep.  794. 
11  S.   W.  566. 

Mr.  £.  J.  Halner  also  for  appell&nt. 

Mr.  George  W.  Berge,  for  appellee: 

The  damages  found  are  not  excessive. 

Pfister  V.  Milwaukee  Free  Press  Co.  139 
Wis.  627,  121  N.  W.  938;  Thomas  t.  Shra, 
90  Neb.  823,  184  N.  W.  9r»,  Ann.  Cas. 
1913B,  695;  Jacqaelin  v.  Morning  Jboraal 
Asso.  39  App.  Div.  515,  57  N.  Y.  Supp. 
299;  Scott  V.  Sun  Printing  k  Pub.  Asso. 
74  Hun,  284,  26  N.  Y.  Sunp.  690;  Dickin- 
son V.  World  Printing  k  Pub.  Co.  21  \A  est. 
L.  Rep.  (Can.)  529;  Alliger  v.  Brooklyn 
Daily  Eagle,  53  Hun,  633,  2  Silv.  Sup.  Ct. 
:,  6  N.  Y.  Supp.  110;  Minter  v.  Bradstreet 
Co.  174  Mo.  444,  73  S.  W.  668;  Mit- 
chell V.  Bradstreet  Co.  116  Mo.  226, 
20    L.R.A.    138,    38    Am.    St.    Rep.     5$^, 


pleadings  in  a  civil  suit,  published  before 
trial,  it  is  not  siiflicient  justification  to 
show  that  the  publication  contained  a  true 
statement  of  the  pleadinsrs,  but  it  must 
also  be  shown  that  the  cnarj^es  contained 
therein  and  upon  which  the  libel  rests  are 
true.  Meeker  v.  Post  Printing  k  Pub.  Co. 
—  Colo.  — ,  135  Pac.  457. 

A  defendant  to  an  action  of  libel  cannot 
escape  liability  for  publishing  libelous  mat- 
ter, by  showing  that  it  was  a  correct  pub- 
lication of  what  a  public  officer  had  said. 
Hngener  v.  Pulitzer  Pub.  Co.  172  Mo.  App. 
430,  158  S.  W.  54. 

Where  the  petition  contains  more  than 
one  charge,  the  defendant  may  justify  as 
to  one  and  deny  or  otherwise  plead  as  to  the 
others.  Snyder  v.  Tribune  Co.  —  Iowa,  — . 
143  N.  W.  519. 

The  truth  of  some  of  the  statements  com- 
plained of,  if  showing  misconduct  of  the 
plaintiff,  is  admissible  in  mitigation  of  dam- 
ages, but  not  in  justification  as  a  complete 
bar  to  the  action.  Keller  v.  American  Bot- 
tlers' Pub.  Co.  140  App.  Div.  311,  125  N.  Y. 
Supp.  212. 

Pleading  and  proving — in  general. 

Supplementing  31   L.R.A.(N.S.)    138. 

A  plea  of  justification  based  upon  the 
truth  of  the  article  complained  of  must  be 
as  broad  as  the  charge,  and  of  the  very 
charge.    Snyder  v.  Tribune  Co.  supra. 

It  is  not  sufficient  for  the  defendant  to 
admit  the  speaking  of  other  words  than 
those  complained  of,  and  allege  that  such 
60  L.R.A.(N.S.) 


words  are  true.     Mulvaney  v.   Burroughs, 
152  Iowa,  439,  132  N.  W.  873. 

— general  charge. 

Supplementing  31   L.R.A.rN.S.>    139. 

Where  a  charge  is  general,  instances  of 
specific  misconduct  are  properly  pleaded  in 
justification,  and  evidence  of  such  miscon- 
duct is  admissible  therein  to  establish  the 
truth  of  the  charge.  Ingalla  v.  Morrisaev, 
154  Wis.  632,  143  N.  W.  681. 

A  general  allegation  charging  defendant 
with  having  published  something  that  is 
libelous  per  ae  cannot  be  successfullj  an- 
swered by  a  general  allegation  that  the 
charge  is  true,  but  in  such  case  the  answer 
must  set  forth  the  facts  upon  which  it  is 
alleged  that  the  publications  complained  of 
are  true.  Bingham  v.  Gaynor,  141  App. 
Div.  301,  126  N.  Y.  Supp.  353,  affirmed  in 
203  N.  Y.  27,  96  N.  E.  84. 

— specific 

Supplementing  81  L.RJk.(N.8.)    139. 

Where  the  charge  is  of  some  specific  fart 
or  thing,  an  answer  alleging  generally  the 
truth  of  the  specific  statement  of  facts  is 
sufficient.     Bingham  v.  Gaynor,  supra. 

Where  the  publication  complained  of 
makes  specific  charges  of  and  concerning 
the  plaintiff,  the  answer  that  such  chargp^ 
are  true  is  a  sufficient  defense;  but  if  there 
is  a  general  charge  of  and  concerning  the 
plaintiff  in  the  publication,  and  facts  con- 
stituting   the    charge   are    not    specificaDjr 
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22  S.  W.  358,  724;  Chiatovich  v.  Hanchett, 
D6  Fed.  681,  affiriued  in  41  C.  C.  A.  648,  101 
Fed.  742;  Jones  v.  Greeley,  25  Fla.  629,  6 
So.  448;  Meriwether  v.  Publisbers:  George 
Knapp  &  Co.  120  Mo.  App.  354,  97  S.  W. 
2d7 ;  Mail  Printing,  Co.  v.  Laflamme,  Mon- 
treal L.  Rep.  4  Q.  B.  84;  Lauder  ▼.  Jones, 
13  N.  D.  525,  101  M.  W.  907;  Advertiser 
Co.  ▼.  Jones,  169  Ala.  196,  53  So.  759; 
Robertson  v.  iBennett,  12  Jones  Sl  S.  66; 
Sweeney  ▼.  Baker,  13  VV.  Va.  158,  31  Am. 
Rep.  757;  Palmer  v.  Mew  York  News  Pub. 
Co.  31  App.  Div.  210,  52  M.  V.  Supp.  539; 
Payne  v.  Rouss,  46  App.  Div.  315,  61  N.  Y. 
Supp.  705.;  Young  ▼.  Fox,  26  App.  Div. 
261,  49  N.  Y.  Supp.  634,  155  N.  Y.  615,  60 
N.  £.  279;  Stafford  v.  Morning  Journal 
A880.  68  Hun,  467,  22  M.  Y.  Supp.  1008, 
142  N.  Y.  598,  87  N.  E.  625;  Rayne  v. 
Taylor,  18  La.  Ann.  26;  Coffman  y.  Spo- 
kane Chronicle  Pub.  Co.  65  Wash.  1,  117 
Pac.  596,  Ann.  Cas.  1913B,  636. 

Evidence  of  the  currency  of  the  libels  the 
defendant  published  of  the  plaintiff  was 
competent. 

Schmuck  v.  Hill,  2  Neb.  (Unof.)  79,  96 
N.  W.  158;  Fitzgerald  v.  Young,  89  Neb. 
694,  132  N.  W.  127;  Townshend,  Slander 
&  Libel,  p.  651;  8  £nc.  £v.  p.  252;  Smith 


V.  Moore,  74  Vt.  81,  52  Atl.  320;  Kidder  T. 
Bacon,  74  Vt.  263,  52  Atl.  323;  Nott  T. 
Stoddard,  38  Vt.  25,  88  Am.  Dec.  633; 
Crane  v.  Darling,  71  Vt.  295,  44  Atl.  359; 
O'Toole  V.  Post  Printing  A  Pub.  Co.  179  Pa. 
271,  36  Atl.  288;  Zier  v.  Hofflin,  33  Minn. 
66,  53  Am.  Rep.  9,  21  N.'  W.  862,  25  Cyc. 
506;  Rice  v.  Cottrel,  5  R.  1.  340;  Odgers, 
Libel  &  Slander,  169,  170  ^  Rice  V.  Witheri^ 
9  Wend.  138;  Keenholts  v.  Becker,  3  Denio, 
346;  Olmsted  v.  Brown,  12  Barb.  657; 
Fowles  V.  Bowen,  30  N.  Y.  22. 

The  court  was  not  wrong  in  instructing 
the  jury  that  the  letters  were  libelous 
per  8€, 

25  Cyc.  352,  353;  Phillips  ▼.  Bradshaw, 
167  Ala.  199,  52  So.  662;  Hinesley  v. 
Sheets,  18  Ind.  App.  612,  63  Am.  St.  Rep. 
356,  48  N.  £.  802;  Blount  v.  Mason,  140 
Mich.  1,  103  N.  W.  525;  £stes  v.  Antrobus, 
1  Mo.  197,  13  Am.  Dee.  496;  World  Pub. 
Co.  ▼.  Mullen,  43  Neb.  126,  47  Am.  St. 
Rep.  737,  61  N.  W.  308;  Pokrok  Zapadu 
Pub.  Co.  V.  Zizkovsky,  42  Neb.  64,  60  N. 
W.  358;  Herzog  v.  Campbell,  47  Neb.  370, 
66  N.  W.  424;  Williams  v.  Fuller,  68  Neb. 
354,  94  N.  W.  118,  97  N.  W.  246;  Bee  Pub. 
Co.  V.  World  Pub.  Co.  69  Neb.  713,  82  N. 
W.  28. 


stated,  an  answer  alleging  the  truth  thereof 
in  general  terms  is  insufficient.  Callfas  v. 
World  Pub.  Co.  93  Neb.  108,  139  N.  W.  830 

^-effect  of  innuendo. 

Supplementing  31  L.R.A.(N.S.)    140. 

It  has  been  said  that  the  defendant  mav 
plead  the  truth  of  the  words  as  publishej. 
and  deny  the  meaning  assigned  to  them  in 
the  innuendo.  However,  a  general  declara- 
tion that  the  matters  complained  of  are  in 
fact  true  has  the  effect  of  admitting  the 
words  used  and  the  meaning  assigned  to 
them  in  the  petition.  Spencer  v.  Minnick, 
—  Okla.  — ,  1.39  Pac  130. 

But  it  has  been  held  that  where  the  de- 
fendant sets  up  the  truth  as  a  defense,  he 
must  justify  the  words  in  the  sense  in  which 
the  innuendo  explains  them,  unless  the 
words  used  in  the  innuendo  enlarge  the  nat- 
ural and  ordinary  sense  of  the  language,  or 
otherwise  place  a  false  construction  there- 
on. Snyder  t.  Tribune  Co.  —  Iowa,  — ,  143 
N.  W.  519. 

And  this  seems  to  be  the  rule  as  estab- 
lished by  the  weight  of  authority.  See 
note  in  31  L.R.A.(N.S.)  140. 

Illustrative  cases. 

Supplementing  31  L.RJ^.(N.S.)    143. 

To  justify  a  charge  of  perjury,  the  defend- 
ant must  show  that  the  plaintiff,  while  tes- 
tifying as  a  witness,  had  wilfully  stated  or 
in  f^ubstance  given  evidence  which  was  ma- 
terially false,  and  at  the  time  the  plaintiff 
60  ^.RJi.(N.S,) 


made  such  statements,  he  knew  that  they 
were  false,  and  it  is  not  sufficient  merely 
to  show  that  the  testimony  of  the  plaintiff 
was  in  fact  untrue.  Johnson  v.  Fearer- 
stone,  141  Ky.  793,  133  S.  W.  753. 

Publication  charging  plaintiff  with  hav- 
ing falsely  sworn  in  substance  that  her 
father  was  dead  is  sufTiciently  justified  by 
pleading  facts  in  justification,  showing  that 
the  plaintiff  swore  on  information  and  be- 
lief that  her  father  was  dead,  where  it  also 
appeared  tliat  the  plaintiff  at  the  time  had 
actual  knowledge  that  her  father  was  liv- 
ing. Tully  V.  New  York  Times  Co.  78  Misc. 
165,  137  k  Y.  Supp.  962. 

A  charge  that  the  plaintiff  was  in  the 
habit  of  cheating  and  swindling  in  his  busi- 
ness may  be  justified  by  proof  of  the  specific 
acts  tending  to  show  that  the  plaintiff  was 
guilty  in  this  regard,  and  that  he  extorted 
money  from  his  patrons  by  making  un- 
founded claims  against  them.  Bilgrfen  v. 
Ulrich,  160  Wis.  532,  137  N.  W.  759. 

A  charge  that  plaintiff,  upon  hearing  of 
the  death  of  President  McKinley,  asserted 
that  the  latter  ought  to  have  been  killed, 
and  that  plaintiff  was  arrested  for  making 
such  statement  and  placed  in  jail,  but  his 
accuser  refusing  to  press  the  charge,  he 
was  released,  is  justified  by  proving  that 
the  plaintiff  made  the  statement  referred  to. 
since  this  is  the  sting  or  gist  of  the  libel, 
although  it  was  not  proven  that  the  plain- 
tiff was  arrested  and  placed  in  jail.  Skrocki 
V.  Stahl,  14  Cal.  App.  1,  110  Pac.  957. 

A.  Q,  8, 
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Sedg^wick,  J.,  delivered  the  opinion  of 
the  court: 

This  plaintiff  was  in  the  employ  of  the 
Burlington  Railroad,  working  in  the  shops 
dt  Havelock  as  a  boiler  maker.  He  was 
also  in  his  spare  hours  a  solicitor  of  in- 
surance, acting  as  such  for  the  defendant 
company  and  to  some  extent  for  other  com- 
panies. He  also  collected  money  from  poli- 
cy holders  in  the  defendant  company,  in 
December,  1909,  George  W.  Wolfle,  who  was 
manager  of  the  accident  department  of  the 
defendant  company,  wrote  letters  to  vari- 
ous policy  holders  at  Havelock,  which  pur- 
ported to  be  letters  from  the  defendant 
company,  and  to  which  Mr.  Wolfle  signed 
the  name  of  the  company  by  himself  as 
manager.  Those  letters  were  in  substance 
as  follows: 

Omaha,  Neb.,  Dec.  18,  1909. 
Mr.  Nelson  B.  Eshom, 

Havelock,  Nebraska, 
Dear   Sir: — 

You  are  hereby  notified  to  pay  all  premi- 
ums, when  due,  to  Mr.  Cuthbert  Ayre,  at 
the  boiler  shops  in  Havelock,  or  to  Mr. 
Frank  L.  Marstellar,  manager  of  the  Lin- 
coln agency,  room  18,  Burlington  Block, 
Lincoln.  You  are  also  advised  that  Mr. 
Bigley  is  )io  longer  an  agent  of  this  com- 
pany. He  has  collected  premiums  from 
policy  holders  in  Havelock  and  retained 
the  money  for  himself.  Thanking  you  for 
your  patronage,  and  assuring  you  that  both 
Mr.  Avre  and  Mr.  Marstellar  will  endeavor 
to  give  you  tne  best  of  service,  we  are. 
Very  truly  yours. 

National  Fidelity  &  Casualty  Co., 
Geo.  W.  Wolfle,  Manager  Accident  Dept. 

The  plaintiff  brought  this  action  in  th(> 
district  court  for  Lancaster  county  alleging 
damages  for  libel  in  writing  and  publish- 
ing these  letters.  TTie  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $4,000 
damages.  The  court  required  a  remittitur 
of  $1,000,  and  entered  judgment  upon  the 
verdict  for  $3,000.  From  this  judgment 
the  defendant  has  appealed. 

The  defendant  denied  that  Mr.  Wolflr 
"was  expressly  or  impliedly  authorized  to 
write  said  letters,  or  to  state  in  said  letters 
in  substance  that  the  plaintiff  had  collected 
premiums  from  policy  holders  in  Havelock 
and  retained  the  money  for  himself."  The 
defendant  also  contended  that  the  letters 
were  not  libelous  per  Be,  and  that  they 
were  privileged,  and  also  contended  that 
the  charge  contained  in  the  letters  against 
the  plaintiff  was  true. 

The  statement  in  the  letters,  "He  ha^^ 
collected  premiums  from  policy  holders  in 
Havelock  and  retained  the  money  for  )iim- 
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self,"  if  stated  entirely  by  itself,  would  not 
technically  charge  the  defendant  with  em- 
bezzlement, since  it  does  not  state  that  tlie 
money  was  wrongfully  retained,  or  that  it 
was  retained  without  the  consent  of  ihe 
company.  However,  under  the  circum- 
stances, and  in  the  connection  in  which  it 
was  made,  the  language  used  would  not 
ordinarily  be  understood  with  any  other 
meaning  than  that  tne  plaintiff  had  uniav^- 
fuUy  appropriated  the  defendant's  moiU'; 
to  his  own  use.  The  language  used,  then, 
was  libelous  per  ae,  and  the  trial  ciurt 
correctly  so  considered  it. 

In  the  first  Instruction  given  by  the 
court  to  the  jury  the  court  statrd:  "In  tk:g 
case  the  plaintiff  seeks  to  recover  from  t!;t^ 
defendant  for  certain  libelous  langun^e 
used  in  a  letter  sent  by  the  defendant  to 
people  in  Havelock."  The  court  then  in 
the  same  instruction  stated  the  definition 
of  libel,  which,  if  we  understand  the  de 
fondant,  is  conceded  to  be  substantia llv 
correct,  but  the  defendant  says  in  the 
brief:  "The  jury  in  effect  ar^  told  that 
the  defendant  has  been  guilty  of  using 
libelous  language  of  the  plaintiff  (in  other 
words,  that  the  defendant  has  libeled  the 
plaintiff),  and  then  the  definition  giving 
in  full  what  constitutes  libel  is  certainlv 
prejudicial  to  the  defendant  in  this  case, 
as  it  defines  libels  of  many  kinds  in  no 
way  applicable  to  this  case,  and  the  state- 
ment that  the  defendant  has  used  libelous 
language  of  and  concerning  the  plaintiti  is 
certainly  prejudicial."  The  instruction 
does  not  merit  this  criticism.  Ihe  lan- 
guage contained  in  a  letter  may  be  libel- 
ous per  se,  and  yet  the  writing  and  publi- 
cation of  the  letter  may  not  oonatitute  a 
libel.  If  the  language  charges  a  crime  and 
is  therefore  libelous  per  se,  still,  if  it  ii 
true  of  the  plaintiff  and  ia  vmtten  and 
published  with  good  motives  and  for  jua- 
tifiable  ends,  the  writing  which  oontains  it 
is  not  a  libel.  We  have  seen  that  the  ooort 
was  right  in  characterizing  the  language 
used  as  libelous  per  se.  It  M^ould  perhaps 
have  conveyed  a  clearer  idea  to  the  jury 
if,  instead  of  giving  technical  definitions  of 
libel,  the  court  had  in  that  connection  told 
the  jury  in  plain  words  under  what  cir- 
cumstances language  libelous  per  se  would 
or  would  not  constitute  a  libel  against  the 
plaintiff  for  which  he  could  recover;  but  it 
the  definition  of  libel  given  by  th«  court 
was  not  in  itself  erroneous,  and  the  jurv 
in  another  instruction  were  informed  under 
what  circumstances  the  defendant  would  be 
liable  for  publishing  the  libelous  languase. 
we  cannot  say  that  the  jury  was  misled  bv 
this  Instruction. 

As  to  the  truth   of  the  language  coib- 
plaiiied  pf|  the  evidence  19  eoniewbat  con- 


BIGLEY  V.  NATIONAL  FIDELITY  A  C.  CO. 


1046 


dieting.  The  b-  rden  of  establishing  the 
truth  was  upon  the  defendant,  and  the  de- 
fendant not  only  fails  to  establish  the 
truth  of  this  allegation  by  a  preponderance 
of  the  evidence,  but  it  appears  that  thw  evi- 
dence clearly  preponderates  against  the  de- 
fendant upon  this  proposition.  Mr. 
Wolfle's  duties  were  in  the  principle  office 
of  the  defendant,  which  was  in  Omaha. 
Mr.  Marstellar  was  the  local  agent  for  the 
company  at  Lincoln  and  was  the  plaintiiT's 
superior  in  the  business.  The  premiums 
were  generally  collect«-d  from  the  policy 
holders  at  Uavelock,  and  usually  Mr.  Mar- 
stellar  went  there  for  that  purpose.  Mr. 
Morrison  was  a  policy  holder,  and  it  ap- 
pears that  three  premium  upon  his  pol- 
icy', amounting  to  $6,  were  not  received 
at  the  company's  office  in  Omaha.  Mr. 
Marstellar  testified  that  these  premiums 
were  paid  to  the  plaintiff,  and  that  he  had 
several  times  nailed  the  plaintiff's  atten- 
tion to  the  matter  and  the  plaintiff  had 
not  paid  the  money  over  to  him.  The 
plaintiff  testific  i,  and  he  was  entirely  cor- 
roborated by  Mr.  Morrison,  that,  when  the 
Morrison  premiums  were  paid,  the  plaln- 
titr  .'.nd  l^iarstellar  were  together  at  a  pool 
hall  in  Havelock;  that  they  were  making 
these  collections  jointly.  One  of  them  re- 
ceived the  money  from  the  policy  holder, 
and  the  other  noted  the  receipt  on  a  sheet 
of  paper  which  they  had  for  that  purpose; 
and^  when  the  collections  w^.re  completed, 
the  money  and  papers  were  turned  over  to 
Mr.  Marstellar.  It  would  seem  from  the 
who^.e  evidence  upon  this  point  that  be- 
tween these  tw  men  some  mistake  was 
made  in  keeping  their  account,  and  that 
this  resulted  in  the  failure  to  properly  re- 
mit the  money.  The  defendant  having  ad- 
mitted the  writing  and  publication  of  these 
letters,  even  if  ihe  jury  should  lind  that 
the  libelous  language  contained  in  the 
letters  was  true  of  the  plaintiff,  the  defend- 
ant would  be  liable  unless  it  could  estab- 
lish by  a  preponderance  of  the  evidence 
that  the  letters  were  published  with  good 
motives  and  for  justifiable  ends.  It  is  in- 
sisted that  this  question  was  not  properly 
submitted  to  the  jury.  In  this  connection 
it  is  said  in  the  brief  that  the  court  in- 
structed the  jury  using  Latin  expressions, 
which  could  not  be  imderstood  by  the  jury. 
In  the  fourth  instruction  the  court  stat- 
ed fully  to  the  jury  the  question  whether 
Mr.  Wolfle,  in  writing  and  publishing  the 
letters,  was  acting  within  the  scope  of  his 
employment,  and  then  said:  "If  you  find 
from  the  evidence  that  said  Wolfle  was 
acting  within  the  scope  of  his  employment, 
then  you  are  instructed  that  the  letters, 
taken  as  a  whole,  are  libelous  per  se. 
This  being  true,  the  law  prc»un»*»«  th»*  the 
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libel  is  false;  that  the  defendant  in  writ- 
ing and  in  sending  out  the  letters  acted 
maliciously;  and  that  the  plaintiff  has 
been  damaged  by  the  circulation  of  said 
letters."  It  was  not  so  important  that 
the  jury  should  understand  the  meaning  of 
the  Latin  words  per  se  as  it  was  that  they 
should  know  what  issues  remained  for 
them  to  determine.  They  were  still  to 
determine  whether  the  defendant  was  re- 
sponcible  for  the  letters,  and,  if  so,  whether 
the  charge  made  against  the  plaintiff  was 
true  or  false,  and  if  true  whether  it  was 
made  by  defendant  "with  good  motives  and 
for  justifiable  ends."  The  plaintiff  had 
the  burden  of  proof  that  the  defendant 
was  responsible  for  the  letters,  and  the  de- 
fen  dai  '  had  the  burden  as  to  the  truth  of 
the  matter  charged  and  that  it  was  pub- 
lished with  good  motives  and  for  justiciable 
ends.  When  tbe  court  told  the  jury  that 
the  law  presumed  that  the  libel  was  false, 
that  the  defendant  in  writing  and  in  send- 
ing out  letters  acted  maliciously,  and  that 
the  plaintiff  had  been  damaged  by  the  cir- 
culation of  said  letters,  it  would  have  been 
better  if  in  that  connection  the  court  had 
also  told  the  jury  that  this  was  only  a 
presumption  of  fact,  and  merely  meant 
that  the  burden  of  proof  as  to  these  mat- 
ters was  upon  the  defendant,  so  that,  if 
they  found  from  the  whole  evidence  that 
the  matters  charged  against  the  plaintiff 
were  true  and  were  with  good  motives  and 
for  justifiable  ends,  they  must  find  for  the 
defendant.  But  this  was  in  substance  told 
the  jury  in  another  instruction,  and  we 
cannot  find  that  the  jury  must  have  been 
misled  by  the  instruction  complained  of. 
Complaint  is  made  of  the  amount  of 
damages  allowed  by  the  jury.  In  this  con- 
nection it  is  claimei  that  incompetent  evi- 
dence was  admitted  affecting  the  measure 
of  damages.  The  petition  named  six  policy 
holders  of  the  defendant  company,  each  of 
whom  had  received  a  duplicate  of  this  let- 
ter. The  evidence  tended  to  show  that 
others  had  received  the  same  letters  also. 
There  were  from  500  to  600  employees  in 
the  shop  where  the  plaintiff  worked.  The 
plaintiff  '^stifled  that,  immediately  after 
these  letters  were  received  by  the  various 
policy  holders,  some  of  them  showed  the 
letters  to  the  plaintiff,  and  that  the  matter 
became  a  general  subject  of  discussion  and 
remark  among  the  employees  of  the  shops 
and  other  persons  with  whom  the  plaintiff 
had  been  doing  business.  Other  witnesses 
were  called  by  the  plaintiff,  and  over  the 
objection  of  the  defendant  were  allowed 
to  give  similar  testimony.  The  defendant 
now  insists  that  this  testimony  was  highly 
prejudicial  and  was  incompetent  nnd  ought 
not  to  have  been  received.     Of  course,  such 
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evidence  would  not  be  competent  for  the 
purpose  of  proof  that  the  defendant  had 
made  the  charge  against  the  plaintiff  as 
alleged.  It  could  be  competent  only  for  the 
purpose  of  throwing  light  upon  the  extent 
of  the  plaintifTs  damages.  For  this  pur- 
pose it  would  not  he  competent  to  show 
that  some  other  person  had  independently 
published  the  same  or  a  similar  statement 
concerning  the  plaintiff.  In  Schmuck  v. 
Hill,  2  Neb.  (Unof.)  79,  96  N.  W.  358,  it 
was  held  that  "one  who  publishes  a  libel 
is  liabl''  for  any  subsequent  publications 
which  are  the  natural  resuiL  ui  his  acts-/' 
and  this  was  repeated  in  F.itzgerald  v.  Young, 
89  Neb.  693,  132  N.  W.  327.  The  question 
is  whether  these  conversations  and  dis- 
cussions among  the  shopmen  and  others, 
which  were  in  reality  subsequent  publica- 
tions of  the  same  statements,  were  the 
natural  results  of  the  defendant's  act  in 
sending  these  letters  to  the  policy  holders. 
If  they  were  not,  but  were  clearly  Inde- 
pendent libels,  the  evidericf"  should  be  ex- 
cluded by  the  court.  If  the  question 
whether  they  we.e  the  natural  results  of 
of  the  act  of  the  defendant  was  not  clear, 
so  that  reasonable  minds  might  differ  as 
to  whether  they  were  or  were  not,  then 
the  evidence  should  be  received  and  :ihould 
be  submitted  to  the  jury  upon  proper  in- 
structions by  t^  court.  We  think  that 
under  the  circumstances  in  this  case  it  was 
not  erroneous  to  submit  this  question  to 
the  jury. 

It  is  insisted  that  in  any  event  the  judfir- 
ment  is  excessive  and  is  not  warranted 
by  he  evidence.  The  plaintiff,  in  his  regu- 
lar employment  as  a  boiler  maker,  has  for 
many  years  received  the  compensation  of 
39  cents  an  hour,  and  has  generally  earned 
a  little  more  than  $80  a  montn.  He  had 
been  acting  as  solicitor  of  insurance  for 
this  defendaniL  and  other  companies  for 
about  six  months  when  these  letters  were 
published.  There  is  no  evidence  as  to  the 
amount  of  his  profits  in  this  employment 
except  that  of  the  plaintiff  himself.  He 
testified  that  from  his  business  as  insur- 
ance solicitor  he  realized  from  $350  to  $200 
a  month,  and  .hat  after  the  publication 
of  these  letters  this  business  was  substan- 
tially destroyed.  He  was  living  with  his 
family,  his  wife  and  one  child,  and  he 
testifies  to  the  injury  that  '  .'  sustained  in 
his  business  and  social  relation  and  in 
other  ways.  There  is  no  absolute  test  of 
damages  suffered  under  such  circumstances, 
and  it  is  very  difficult  to  determine  the  ex- 
tent of  the  in'urv  inflicted.  The  amount 
of  this  verdict,  even  after  the  remittitur 
was  required  by  the  trial  court,  seems 
large,  but  it  is  not  im  •ossible  that  the 
plaintiff  has  been  damaged  to  the  a.mount 
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of  this  judgment.  It  is  peculiarly  a  matter 
for  the  jury  to  determine,  and  while,  of 
course,  there  is  a  limit  beyond  which  the 
jury  could  not  be  allowed  to  go,  the  court 
cannot  interfere  with  their  verdict  in  such 
cases,  unless  it  clearly  appears  that  the 
verdict  was  induced  by  passion  or  preju- 
dice or  some  consideration  other  than  the 
evidence  in  the  case. 

With  some  hesitation  we  have  oonchided 
that  we  are  not  justified  in  interfering 
with  the  verdict  on  those  grounds,  and  the 
judgment  of  the  District  Court  is  therefore 
affirmed. 


Letton,  Fawoett,  and 

sitting. 


Hamer,  JJ.»  not 


Petition  for  rehearing  denied. 


NEVADA  SUPRKME  OOURff. 

H.  B.  LIND  et  al.,  Appts., 

V. 

W.  H.  WEBBER  et  al.,  Respto. 

(—  Nev.  — ,  184  Pac.  461.) 

Joint  adventure  —  prospectlnic  for  mine 
—  undertaking  with  stranger  —  right 
to  profits. 

1.  Persons  who  enter  into  a  contract  to 
share  in  the  expenses  of  another  while  he 
is  prospecting  for  mines,  in  consideration 
of  a  share  in  the  enterprise,  are  entitled  to 
share  in  the  profits  which  he  makes  from 
successful  mining  ventures  into  which  he 
enters  without  the  knowledge  of  his  asso- 

Note, '^  Effect    of   secret   advantage  to 
one  member  of  a  joint  adventwre. 

As  to  the  effect  of  secret  advantage  to 
one  of  several  joint  purchasers,  see  note  to 
Noble  V.  Fox,  43  L.R.A.(N.S.)   933. 

As  to  purchases  with  secret  advsnta^ 
by  syndicate  members,  see  note  to  Baltimore 
Trust  &  G.  Co.  V.  Harableton,  40  L.RJk.  Ot 

And  upon  the  general  question  of  the 
liability  of  promoters  for  secret  profits,  tft 
notes  to  Yale  Gas  Stove  Co.  v.  Wikox,  25 
L.R.A.  96,  and  Lomita  Land  k  Water  Oo> 
V.  Robinson,  18  L.R.A.(N.S.)  1110. 

In  many  cases  which  might  oome  within 
the  scope' of  this  note  the  courts  have  not 
found  it  necessary  to  determine  the  natarr 
of  the  relationship  existing  between  the 
parties  to  the  contract.  This  note  does  sol 
undertake  to  determine  the  character  of  the 
relationship  in  such  cases,  but  confines  it- 
self to  cases  in  which  it  is  either  clearly 
shown  that  the  contract  is  considered  ooe 
of  joint  adventure,  or  the  court  eoncedet 
that  such  might  be  the  nature  of  the  rela- 
tionship. 

The  fiduciary  relationship  existing  be- 
tween parties  to  a  joint  adventure  demsadt 
the  utmost  good  faith  in  all  the  dealiogi 
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ciates,  with  strangers,  as  a  result  of  the 
trip  to  the  expenses  of  which  they  con- 
tribute, although  his  new  enterprise  is  not 
undertaken  until  he  has  returned  and  at- 
tempted to  cancel  his  prior  agreement. 

Same  —  failure  to  contribute  —  effect. 

2.  Failure  of  persons  who  contract  to 
share  in  the  expenses  of  prospecting  for 
mines  for  an  interest  in  the  result,  to  con- 
tribute towards  the  expense  of  acquiring 
claims  conflicting  with  IJrose  located  by 
their  representative,  will  not  bar  their 
right  to  relief  if  the  necessary  funds  were 
secured  by  a  sale  of  a  portion  of  the  claims 
to  strangers,  and  they  were  not  notified  of 
the  necessity  of  contribution. 

Ltaches  —  location  of  mining  claims  ^ 
failure  to  assert  rights. 

3.  Mere  failure  by  persons  who  had  con- 
tributed towards  the  expenses  of  prospect- 
ing for  mines  in  consideration  of  a  share 
in  the  enterprise,  to  take  steps  to  reach  an 
interest  which  their  representative  had  ac- 
quired as  a  result  of  his  trip  in  an  enterprise 
with  strangers,  until  it  had  proved  to  be 
very  nrofitable,  will  not  bar  a  recovery  if 
they  had  no  knowledge  of  the  particular 
facta  on  which  their  rights  depended. 

Costs  »  motion  to  re  tax  »  objection  to 
hearing. 

4.  Objection  to  a  hearing  of  a  motion  to 
retaz  costs  will  not  be  sustained  because 
no  motion  for  such  retaxation  was  filed 
within  the  required  time,  if  a  notice  of  mo- 
tion to  retax  was  filed  and  served  within 
the  specified  time. 

(August  21,  1913.) 


APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Esmeraldo 
County  in  defendants'  favor  in  an  action 
for  an  accounting  under  an  agreement  en- 
tered into  between  plaintiffs  and  defendants 
for  locating  and  acquiring  mining  claims. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  B.  Llnd  and  Bryant  A 
O'Brien  for  appellants. 

Mr.  R.  G.  Withers,  for  respondents: 

To  re<iover  on  a  grubstake  contract  it 
must  be  shown  that  the  property  was  ac- 
quired by  means  of  the  grubstake  furnished 
and  pursuant  to  the  grubstake  contract. 

Prince  v.  Lamb,  128  Gal.  120,  60  Pac. 
680,  20  Mor.  Min.  Rep.  419 ;  Miller  v.  But- 
terfield,  79  Cal.  62,  21  Pac.  543,  17  Mor. 
Min.  Rep.  222;  Emery  v.  Mason,  75  Cal. 
222,  16  Pac.  894;  Johnstone  v.  Robinson, 
3  McCrary,  42,  16  Fed.  903,  12  Mor.  Mm. 
Rep.  396. 

Under  an  agreement  by  which  one  party 
agrees  to  acquire  property  for  the  benefit 
of  all,  there  is  no  partnership,  and  upon 
a  violation  the  remedy  is  an  action  for 
damages  for  violation  of  contract,  and  not 
a  suit  in  equity. 

Prince  v.  Lamb,  128  Cal.  120,  60  Pac. 
689,  20  Mor.  Min.  Rep.  419;  Latta  v. 
Kilbourn,  150  U.  S.  524,  545,  547,  37  L. 
ed.  1169,  1177,  1178,  14  Sup.  Ct.  Rep.  201; 
Hyer  v.  Richmond  Traction  Co.  168  U.  S. 
471,  480,  482,  42  L.  ed.  547,  650,  551,  18 
Sup.  Ct.  Rep.  114. 


of  the  parties  with  each  other.  This  re- 
quirement of  good  faith  alone  would  make 
improper  the  acquisition  of  secret  advan- 
tages by  a  part  of  the  coad venturers,  but 
in  addition  to  this,  it  is  also  recognized  that 
the  contract  contemplates  a  division  of  all 
tlie  profits  growing  out  of  the  transaction 
among  all  the  adventurers.  For  these  rea- 
sons it  is  universally  held,  as  it  is  in  Lind 
v.  Webbdi,  that  all  the  coadventurers  are 
entitled  to  a  proportionate  share  of  secret 
profits  arising  from  the  venture. 

Thus,  where  the  owners  of  land  conceal 
their  title,  and  unite  with  others  in  organ- 
izing a  corporation  for  the  purchase  of  such 
land  from  the  presumed  owner  at  a  price 
in  excess  of  that  which  they  paid  for  it,  the 
attempt  to  obtain  such  secret  advantage  of 
their  associates  will  be  sufficient  basis  of 
a  recovery  for  fraud.  Getty  v.  Devlin,  64 
N.  Y.  403,  7  Mor.  Min.  Rep.  29.  The  court 
sajrs:  "The  subscribers  to  the  paper  agreed 
jointly,  and  for  their  mutual  benefit  and 
advantage,  to  purchase  certain  lands  desig- 
nated, for  a  price  named.  No  one  of  the 
subscribers  could,  after  this,  purchase  the 
lands  for  a  less  price  and  compel  his  asso- 
ciates to  allow  him  more  than  he  paid.  His 
purchase  would  inure  to  the  benefit  of  all 
the  subscribers.  That  this  is  so,  is  so 
thoroughly  settled,  both  upon  principle  and 
authority,  that  it  will  not  be  disputed.  In 
60  L.R.A.(N.8.) 


all  such  cases,  the  subscribers  enter  into 
relations  of  trust  and  confidence  with  each 
other.  They  engage  in  a  common  enter- 
prise for  their  mutual  benefit,  and  have  the 
right  to  demand  and  expect  from  their  as- 
sociates good  faith  in  all  that  relates  to 
their  common  interests.  Equality  and 
mutuality  of  burdens  and  benefits  is  im- 
plied in  all  such  enterprises  in  proportion 
to  the  amounts  subscribed,  and  no  one  of 
the  subscribers  can  be  permitted  to  take  to 
himself  a  secret  or  separate  advantage  to 
the  prejudice  of  his  associates." 

And  where  two  persons  unite  in  a  trading 
venture,  and,  in  pursuance  thereof,  one  sells 
the  other  one  half  of  his  vessel  at  what  is 
understood  to  be  the  cost  price,  the  latter 
may  recover,  under  such  contract,  the  dif- 
ference between  the  original  cost  of  his  half 
of  the  vessel  and  the  price  paid  therefor. 
Sheldon  ▼.  Wood,  2  Bosw.  267,  affirmed  in 
24  N.  Y.  607. 

One  who  induces  another  to  join  with  him 
in  the  purchase  of  stock  at  a  certain  price 
which  he  represents  to  be  the  price  demand- 
ed therefor  is  liable  to  share  with  his  co- 
adventurer  his  secret  profit  made  by  pur- 
chasing the  stock  under  an  option  at  a 
less  price  than  that  represented.  Gnsser  v. 
Wall,  111  Minn.  6,  126  N.  W.  284,  followed 
on  subsequent  appeal,  115  Minn.  59,  131  N. 
W.  850. 
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No  cause  of  action  arises  from  failure 
to  follow  up  float  discovered  during  the 
contract. 

McGahey  v.  Oregon  King  Min.  Co.  165 
Fed.  86;  Jennings  v.  Rickard,  10  Colo.  395, 
15  Pac.  677,  15  Mor.  Min.  Rep.  624. 

The  term  of  the  first  contract  was  a  time 
limit. 

McGahey  y.  Oregon  King  Min.  Co.  165 
Fed.  92;  Page  v.  Summers,  70  Cal.  121, 
12  Pac.  120,  15  Mor.  Min.  Rep.  617. 

It  is  not  enough  for  parties  to  assert 
rights;  they  must  be  able  to  prove  a  clear 
and  definite  contract  and  that  rights  have 
become  vested  in  compliance  therewith. 

Cisna  v.  Mallory,  84  Fed.  851,  19  Mor. 
Min.  Rep.  227. 

Rights  may  be  barred  by  laches,  though 
asserted  within  the  statute  of  limitations. 

Patterson  v.  Hewitt,  195  U.  S.  309,  49 
L.  ed.  214,  25  Sup.  Ct.  Rep.  35;  Jerrett  v. 
Mahan,  20  Nev.  96,  17  Pac.  12. 

Whenever  a  party  desires  to  enforce  an 
equitable  interest  in  property  so  fiuctuat- 
ing  and  uncertain  as  a  mining  claim,  he 
must  be  careful  to  avoid  an  unreasonable 
delay. 

Patterson  v.  Hewitt,  supra;  Twin-Lick 
Oil  Co.  V.  Marbury,  91  U.  S.  587,  591,  23 
L.  ed.  329,  331,  3  Mor.  Min.  Rep.  688; 
Woodruff  V.  Williams,  35  Colo.  28,  5  L.R.A. 
(N.S.)  986,  85  Pac.  99;  McLaughlin  v. 
Thompson,  2  Colo.  App.  140,  29  Pac.  817. 

The  course  pursued  by  plaintiffs  was  in- 
effectual and  insufiicient  to  authorize  the 
trial  court  to  retax  the  costs. 

State  V.  Preston,  30  Nev.  301,  95  Pac. 
918,  97  Pac.  388;  14  Enc.  PI.  &  Pr.  121, 
122;  Herrlich  v.  McDonald,  80  Cal.  472, 
22  Pac.  299;  Thomas  v.  Superior  Ct.  6  Cal. 


App.  629,  92  Pac.  739 ;  Brownell  ▼.  Superiot 
Ct.  157  Cal.  703,  109  Pac.  94;  Linville  t. 
Scheeline,  30  Nev.  106,  93  Pac.  225;  Caples 
V.  Central  P.  R.  Co.  6  Nev.  265;  Haley  v. 
Eureka  County  Bank,  20  Nev.  410,  22  Pac 
1098. 

Talbot,  Oh.  J.,  delivered  the  opinion  of 
the  court:    . 

lliis  case  is  based  on  an  agreement  for 
locating  and  acquiring  mining  claims.  Id 
the  extended  and  carefully  prepared  briefs 
a  number  of  questions  relating  to  conflict- 
ing evidence  and  interesting  propositions 
of  law  have  been  presented,  which  under 
our  view  we  need  not  determine.  From 
the  findings  of  the  court,  which  are  as 
favorable  to  the  respondent  as  the  conflict- 
ing testimony  will  warrant,  and  from  the 
undisputed  evidence,  sufiicient  facts  appear 
to  enable  us  to  reach  a  conclusion  as  to 
the  ultimate  rights  of  the  parties. 

At  Goldfield,  on  the  3d  day  of  February, 
1906,  the  plaintiffs  and  the  defendants  W  eb- 
ber  and  Davis  entered  into  an  agreement 
that  W^ebber  should  make  a  trip  into  the 
Fairview  mining  district,  in  Churchill 
county,  where  a  new  find  of  mineral  had 
been  reported,  for  the  purpose  of  examin- 
ing the  district  and  acquiring  by  location, 
option,  or  otherwise  any  mining  rights 
which  might  be  deemed  of  vulue.  Each  of 
the  parties  was  to  pay  one  quarter  of  the 
expense,  and  Webber  was  to  make  no  charge 
for  his  time  or  services.  This  agreement 
was  made  on  the  solicitation  of  Lind,  upon 
his  telling  Webber  and  Davis  about  infor- 
mation which  he  had  obtained  from  a 
friend  regarding  a  rich  assay  of  float  from 
that    recently    discovered    mining   district 


In  Church  v.  Odell,  100  Minn.  98,  110  N.  I 
W.  346,  the  organizer  of  a  joint  adventure 
for  purchasing  lands  received,  unknown  to 
his  associates,  $500  commission  for  effecting 
the  sale.  After  the  first  payment  was  made 
on  the  purchase  price,  the  contract  of  pur- 
chase was  dissolved,  the  owner  returning 
all  of  such  payment  except  the  amount  ex- 
pended in  commissions.  In  the  division  of 
this  among  the  members  of  the  venture, 
$500  was  deducted  from  the  organizer's 
share,  on  the  theory  that  all  the  members 
should  share  equally  in  such  secret  profit. 
The  court  held  that  the  promoter  could  not 
recover  the  amount  deducted. 

A  member  of  a  joint  adventure  who  seeks 
to  retain  his  rights  under  a  contract  con- 
templating an  adventure  in  purchasing  and 
reselling  land  can  recover  from  his  asso- 
ciate, who  has  received  a  secret  commission 
or  rebate  on  the  purchase  price,  his  propor- 
tionate share  of  such  profits.  Gamble  v. 
Loftier,  28  S.  D.  239,  133  N.  W.  288. 

Where  the  owner  of  the  producing  rights 
of  a  play,  without  disclosing  his  owner- 
ship of  a  portion  of  the  royalties  enters 
60  L.RJ^..(N.S.) 


into  a  joint  adventure  with  another  for 
producing  the  play,  the  latter  cannot  de- 
fend, in  an  action  for  royalties  brought 
by  the  assignee  of  the'  royalties  of  the 
former,  on  the  ground  of  secret  profits, 
since  the  former  was  entitled  to  them  when 
the  venture  was  formed,  and  since  it  in- 
volves merely  the  obligation  to  pay  the 
royalties  undertaken  by  the  coadventuren. 
Selwyn  &  Co.  v.  Waller,  142  N.  Y.  Supp, 
1051.  The  court  says  further,  obiter,  that 
if  the  defendant  has  any  rights,  they  are 
against  his  associate  for  an  accounting  of 
the  profits  made  in  the  sale  of  the  royalties. 
In  Felbel  v.  Eahn,  29  App.  Div.  270.  51 
N.  Y.  Supp.  435,  it  is  held  that  the  accept- 
ance of  a  commission  from  the  owner  of  a 
house,  purchased  by  a  joint  enterprise  for 
resale,  presents  no  defense  to  an  action  by 
the  recipient  of  the  commission  for  hia 
share  of  the  profits  of  the  resale,  where  it 
appears  that  the  jury  might  have  fount) 
that  the  coadventurer  knew  of  the  commis- 
sion before  the  house  was  purchased. 
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It  is  said  that  Webber  also  had  informa- 
tion or  had  heard  rumors  regarding  the 
new  discovery. 

The  plaintiffs  caused  to  be  furnished  to 
Webber  money,  blankets,  and  other  things 
for  the  trip.  In  pursuance  of  the  agree- 
ment, Webber  left  Goldlield  on  February 
4,  1906,  and  went  to  the  Fairview  district. 
On  the  same  train  by  which  Webber  left 
Goldlield  were  Geo  ge  Bethune  and  the  de- 
fendant Uodson,  who  were  going  to  the 
Fairview  district  under  a  contract  made 
by  them  with  W.  H.  Clark  and  J.  A.  Kirby. 
\Vebber,  Hodson,  and  Bethune  went  from 
Hazen  to  Fairview  in  the  same  convevance, 
bought  their  provisions  together,  stayed 
over  at  Sand  Springs,  where  separate  loca- 
tions ^.ere  made,  went  into  Fairview,  and 
remained  together  throughout  the  trip. 

Shortly  afie*  arriving  at  Fairview,  Hod- 
son  and  Bethune,  without  stopping  to  pros- 
pect, located  on  ground  which  had  been 
pointed  out  to  them  as  being  vacant,  the 
Lookout  Group,  consisting  of  eleven  or 
twelve  locations,  the  Mountain  Sheep,  and 
other  claims.  While  they  were  making 
these  locations,  Webber  was  prospecting 
in  the  vicinity,  and,  after  the  Silver  Butte 
claim  had  been  located  by  Hodson  and 
Bethune,  Webber  discovered  on  it  a  small 
mineralized  vein,  and,  after  endeavoring  to 
determine  its  character  and  strike,  Hodson, 
at  the  request  of  Webber,  located  in  the 
name  of  Lind  four  claims  known  as  the 
Silver  Bow  Group.  The  other  claims  were 
located  in  the  names  of  Hodson  and  Be- 
thune. No  mineral  outcrops  were  discov- 
ered upon  the  Silver  Bow  claims  or  upon 
the  Hodson  and  Bethune  locations,  except 
the  vein  discovered  by  Webber  on  the 
Silver  Butte.  Directly  after  locating  these 
claims,  Webber  and  Hodson  left  Bethune  at 
Fair/iew  and  returned  to  Goldfleld  togeth- 
er, taking  with  them  samples  of  rock,  and 
reached  there  on  the  14th  day  of  Februarv, 
1906. 

Upon  his  arrival,  Webber  reported  to  the 
plaintiffs,  and  presented  a  statement  of  the 
expenses  of  the  trip,  amounting  to  $90, 
one  half  of  which,  less  the  amount  which 
they  had  advanced  on  his  departure,  was 
paid  by  the  plaintiffs,  and  a  receipt  taken. 
Upon  the  day  of  his  return  to  Goldfield, 
Webber  had  conferences  with  Davis,  Clark, 
Kirby,  and  Hodson,  an^  on  the  following 
day,  without  payment  of  any  consideration, 
they  executed  a  written  agreement  that  all 
claims  theretofore  located  in  the  Fairview 
mining  district  by  Hodson  and  Bethune, 
or  that  might  be  thereafter  located  or 
acquired  in  that  district,  should  be  owned 
by  these  parties  jointly,  and  that  Webber 
and  Davis  should  each  have  an  equal  in- 
terest therein  with  Hodson,  Kirby,  and 
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Clark.  On  the  Eame  day  an  agreement  in 
writing'  was  e  recuted  between  those  parties 
and  W.  B.  Kice,  which  created  a  new  part- 
nership by  them,  and  by  which  it  was 
agreed  that  an  undivided  one-sixth  interest 
in  the  mining  claims  located  in  the  names 
of  Hodson  and  Bethune  should  be  sold  to 
Rice  for  the  sum  of  $5,000,  provided  that 
the  interest  of  Bethune  in  these  claims 
could  be  acquired  for  a  sum  not  to  exceed 
$2,500.  If  his  interest  could  be  so  acquired, 
the  remainder  of  the  $5,000  was  *'to  be 
spent  in  improvement  and  perfecting  of 
titles  of  the  properties  or  for  acquiring 
additional  ground  or  options  on  additionid 
ground  as  might  be  deemed  advisable." 
Further  provision  was  made  in  the  agree- 
ment that  Hodson  and  Webber  should  at't 
for  and  represent  the  interests  of  the  parties 
to  the  agreement. 

In  compliance  with  this  agreement,  Rice 
on  that  day  paid  the  sum  of  $5,000  for  a 
one-sixth  interest  in  the  mining  claims 
which  had  been  located  in  the  names  of 
Hodson  and  Bethune,  and  the  money  was 
delivered  to  Hodson,  who  was  authorized 
by  his  associates  in  the  agreement  to  re- 
turn to  Fairview  and  acquire  the  interest 
of  Bethune  in  the  mining  claims,  which  he 
did  for  the  sum  of  $1,500. 

For  the  appellants  it  is  said  that  Be- 
thune*s  interest  was  so  acquired  by  con- 
cealing from  him  the  formation  of  the  new 
partnership  and  the  payment  of  the  $5,000 
by  Rice  for  a  one-sixth  interest  in  the 
claims,  and  by  stating  that  the  assays  from 
the  samples  taken  were  low,  and  that  Clark 
and  Kirby  refused  to  proceed  further  with 
the  properties  which  had  been  located. 
Webber  left  Goldfield  for  Fairview  a  day 
or  two  after  Hodson  had  left,  and  after  the 
purchase  of  Bethune's  interest  they  went 
together  from  Fallon  to  Fairview  and  be- 
gan the  work  of  perfecting  the  locations 
which  had  been  made  on  their  first  trip. 

The  Lookout  claims  covered  a  portion  of 
the  Boulder  and  Boulder  No.  1  claims,  prior 
locations,  and  on  March  14th  an  option  was 
secured  on  the  Boulder  and  Boulder  No.  1 
for  $5,000,  and  final  payment  was  made 
for  them  on  April  12th.  A  part  of  the 
'  oney  received  from  Rice,  remaining  after 
the  payment  of  the  $1,500  to  Bethune  for 
his  interest  and  the  payment  of  certain 
expenses,  was  used  in  the  purchase  of  the 
Boulders.  The  defendants  and  their  as- 
sociates in  the  agreement  last  mentioned, 
under  a  contract  dated  April  16th,  sold  to 
one  Sherman  and  received  for  a  portion  of 
the  Lookout  Group  the  sum  of  $50,000; 
the  first  payment  of  $5,000  being  made  on 
April  19th,  seven  days  after  the  final  pay- 
ment on  the  Boulders.  The  remainder  of 
the    $50,000    they    divided    equally    among 
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themselves,  Webber  and  Davis,  each  receiv- 
ing one-sixth.  They  transferred  to  the 
Pyramid  Mining  Company  a  portion  of  the 
claims,  for  which  they  received  and  divided 
equally  between  them  700,000  shares  of  the 
capital  stock  of  that  company.  Another 
portion  of  the  claims,  with  the  interest  in 
the  Boulder  and  Boulder  So,  1,  which 
lapped  and  adjoined,  they  conveyed  to  the 
Nevada  Hills  Mining  Company,  and  received 
therefor,  and  likewise  divided,  700,000 
shares  of  its  capital  stock,  and  Webber  and 
Davis  each  received  $50,000  in  dividends 
upon  their  proportion  of  the  stock  of  that 
company. 

After  Rice  had  paid  the  $5,000,  and  after 
the  options  had  been  secured  on  the  Boul- 
ders, Davis,  on  the  last  of  March,  1906, 
gave  a  check  for  $2,000,  and  Kirby  and 
Clark  advanced  certain  moneys  about  that 
time.  These  advances  to  the  partnership 
were  only  temporary,  for,  as  stated,  the 
payment  was  made  by  Sherman  nineteen 
days  later,  and  seven  days  after  the  money 
was  actually  used  for  the  final  payment  on 
the  Boulders.  The  plaintiffs  were  not  noti- 
fied regarding  these  transactions. 

Webber  completed  the  locations  of  the 
Silver  Bow  Group  after  he  returned  to 
Fairview,  and  the  cost  of  the  work  was 
paid  by  plaintiffs  and  Webber  and  Davis. 
Later  the  Fairview  Aztec  Mining  Com- 
pany was  incorporated  to  take  over  the 
Silver  Bow  Group  of  claims,  and  Webber 
and  Davis  received  their  share  of  the  stock 
of  the  company. 

No  demand  was  made  upon  plaintiffs  for 
any  money,  except  for  their  proportion  of 
the  expenses  incurred  by  Webber  on  his 
first  trip  to  Fairview  and  on  the  claims 
located  in  the  name  of  Llnd,  which  were 
conceded  to  belong  to  him,  Webber,  Davis, 
and  Clark,  or  which  they  did  not  pay;  nor 
does  it  appear  that  they  were  informed 
that  any  money  was  needed  which  they 
did  not  advance,  or  that  until  a  short  time 
before  the  commencement  of  this  action 
they  were  aware  that,  without  making  any 
payment  therefor,  Webber  and  Davis  had 
acquired  each  a  one  sixth  in  the  claims 
located  by  Hodson  and  Bethune,  or  that 
money  or  stock  acquired  through  the  lo- 
cation of  those  claims,  and  moneys  and 
stock  derived  from  sales  and  transfers  there- 
of, had  been  received  by  Webber  and  Davis. 

Under  the  conflicting  evidence  the  dis- 
trict court  finds  against  the  contentions 
of  the  plaintiff  that  the  first  agreement 
made  by  the  plaintiffs  and  Webber  and 
Davis  was  one  creating  a  general  mining 
partnership,  and  against  the  claim  of  the 
plaintiffs  that  there  was  a  secret  under- 
standing between  Webber  and  Hodson.  in 
advance  of  their  return  to  Goldfield,  that 
60  L.R.A.(X.S.) 


Webber  should  have  an  interest  in  the 
claims  located  in  the  names  of  Hodson  and 
Bethune,  and  the  court  found  in  favor  of 
the  contention  of  the  defendants  that  the 
original  agreement,  under  which  Webber 
went  to  Fairview,  was  terminated  upon  tbe 
payment  of  the  expenses  of  the  trip  upon 
his  return  to  Goldfield. 

Notwithstanding  the  findings  of  the  die* 
trict  court,  we  are  of  the  opinion  that  un- 
der the  conceded  facts  and  under  eqoitsble 
principles  and  the  decisions  of  this  court, 
regardless  of  whether  the  original  agree- 
ment made  by  the  plaintiffs  and  Webber 
and  Davis  be  considered  as  one  constituting 
a  partnership,  or  only  as  providing  for 
a  joint  venture,  or  in  the  nature  of  a  grub- 
stake agreement,  as  held  by  the  court,  and 
regardless  of  whether  there  was  any  fraudu- 
lent or  secret  understanding  between  Hod- 
son and  Webber  before  they  returned  to 
Goldfield,  and  regardless  of  whether  the 
agreement  of  the  plaintiffs  was  terminated 
upon  the  payment  by  them  of  their  propor- 
tion of  the  expenses  of  Webber's  trip,  the 
plaintiffs  are  entitled  to  have  an  account- 
ing and  to  recover  from  the  defeodanta 
Webber  and  Davis  one  half  of  whatever 
Webber  and  Davis  have  acquired  from  the 
Fairview  mines,  stocks,  and  properties  un- 
der the  transactions  mentioned,  in  which 
they  were  interested  with  Hodson,  Rice. 
Kirby,  and  Clark.  We  come  to  this  con- 
clusion because  it  is  apparent  that  Webber 
and  Davis  acquired  their  interests  in  the 
mines,  stocks,  and  moneys  mentioned  as  a 
result  of  the  first  trip  of  Webber  to  i  air- 
view,  and  by  reason  of  bis  examination, 
prospecting,  and  knowledge  acquired  on 
that  trip,  which  was  proposed  by  Lind  and 
paid  for  in  part  by  the  plaintiffs  under 
their  agreement  with  him  and  Davis. 

After  Webber  had  been  sent  to  Fairview 
by  and  at  the  expense  of  plaintiffs  and 
Davis  to  locate  and  acquire  claims  for  tbe 
benefit  of  the  four,  it  would  be  inequitable 
to  hold  that  he  could  return,  cancel  his 
agreement  with  the  plaintiffs  for  the  pur- 
pose of  eliminating  them,  and  the  next  daj, 
without  considc  ation,  acquire  for  himself 
or  his  favorite  associate  in  the  agreement, 
and  to  the  exclusion  of  his  other  associates 
in  the  agreement,  an  interest  in  the  prop- 
erij  which  he  had  examined,  prospected, 
and  ascertained  to  be  valuable  on  a  trip 
made  for  the  purpose  of  acquiring  jotntlr 
property  of  that  very  nature,  without  lint 
fully  informing  the  plaintiffs  and  giving 
them  an  opportunity  to  share  or  to  decliae 
to  join  in  the  acquisition  of  an  iatemi 
therein.  The  same  principle  would  vpfiy 
if  Webber  or  Davis  had  sent  aoyone  out 
under  an  agreement  to  locate  or  aeqiitr«' 
claims  for  a  joint  interest  or  as  an  ag^nt 
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for  Balarjy  and  after  discovering  valuable 
mining  ground  he  had  returned  without 
locating  or  securing  it  by  option,  and  can- 
celed his  agreement  or  severed  his  agency 
for  the  purpose  of  eliminating  them,  and 
then  had  gone  out  into  the  lield  and  ac- 
quired the  property  for  himself  or  others. 

Notwithstanding  any  intention  or  be- 
lief of  the  agent  that  he  might  have  a  right 
to  do  this,  equity  will  not  permit  him  to 
uae  the  knowledge  so  acquired  to  deprive 
the  principal  or  associates  for  whom  he 
was  sent  out  to  act,  of  their  share  of  what- 
ever may  be  acquired. 

As  no  definite  time  was  specified  for 
the  continuance  of  the  original  agreement 
made  with  the  plaintififs,  Webber  was  at 
liberty  to  terminate  it  upon  his  return  to 
Goldfield;  but  he  could  not  thereby  deprive 
the  plaintiffs  of  rights  resulting  from  that 
trip  and  from  the  expense  incident,  a  pro- 
portion of  which  they  bad  borne.  He  would 
have  been  free  to  discontinue  the  agree- 
ment with  them,  and  to  have  gone  to  Fair- 
view  or  elsewhere  and  secure  properties 
by  location  or  purchase,  if  he  did  not  ac- 
quire them  j/  reason  of  bis  examination 
and  knowledge  obtained  and  what  tran- 
spired on  his  first  trip  there,  or  for  the 
purpose  or  with  the  result  of  depriving  the 
plaintiffs  of  an  interest  in  such  property 
as  he  had  been  sent  out  to  secure  for  them 
jointly. 

Plaintiffs  are  not  without  right  of  re- 
covery because  of  their  failure  to  contrib- 
ute a  portion  of  the  $5,000  paid  for  the 
Boulders,  or  the  $2,000  paid  for  other  con- 
flicting or  lapping  claims, — the  Florences, 
—when  more  than  the  necessary  money  to 
meet  these  payments  was  directly  received 
from  the  sale  of  a  portion  of  the  claims 
to  Rice  and  Sherman,  and  when  plaintiffs 
were  not  made  aware  of  the  conditions  or 
that  any  money  was  needed.  The  case  is 
quite  different  from  the  one  of  McKenzie 
V.  Coslett,  28  lev.  66,  78  Pac.  976.  Evi- 
dently the  defendants  knew  from  the  be- 
ginning that  the  property  was  of  high 
value.  If  with  doubtful  results  defendants 
had  advanced  large  sums  of  money,  which 
was  not  derived  from  the  property,  for 
securing  conflicting  claims  or  for  develop- 
ment work,  and  the  plaintiffs,  after  knowl- 
edge of  the  conditions  and  payment  made, 
had  refused  to  contribute  their  proportion, 
a  different  question  would  be  presented  for 
determination. 

Nor  do  we  find  that  the  plaintiffs  have 
lost  any  rights  by  laches.  Although  they 
were  aware  in  a  general  way  that  Webber 
had  become  associated  with  the  other  par- 
ties at  Fairview,  they  were  without  infor- 
mation of  the  particular  facts  on  which 
their  right  of  recovery  depends,  such  as  the 
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ones  indicated  showing  that  Webber  and 
Davis,  without  paying  anything  therefor, 
had  on  the  day  after  his  return  from  Fair- 
view,  acquired,  through  the  knowledge  ob- 
tained and  association  on  the  trip,  an  in- 
terest in  property  which  he  had  assisted 
in  locating  or  pr.specting  when  he  was  act- 
ing at  the  joint  expense  and  for  the  joint 
benefit  of  the  plaintiffs  and  Webber  and 
Davis. 

In  Botsford  v.  Van  Riper,  33  Nev.  191, 
lie  Pac.  710,  we  said:  **Xhe  law  is  well 
established  that  property  purchased  or  ac- 
quired in  connection  with  a  joint  adven- 
ture, or  profits  realized  from  a  joint  ad- 
venture of  the  joint  property  of  the  parties 
interested,  where  one  party  holds  title  to 
the  same,  that  such  property  is  held  in 
law  to  be  the  property  of  his  associates, 
and  the  party  holding  the  same  is  holding 
their  proportionate  share  *  as  trustee  for 
them.  23  Cyc.  456-459;  Hayden  v.  Eagle- 
son,  15  N.  Y.  S.  R.  200;  Freschsel  v.  Lelles- 
heim,  14  N.  Y.  S.  R.  610;  Richardson  v. 
McLean,  26  C.  C.  A.  190,  52  U.  S.  App.  183, 
80  Fed.  864;  Morris  v.  NNood,  —  Tenn.  — , 

36  S.  W.  1013;  Lyles  v.  Styles,  2  Wash. 
C.  C.  224,  Fed.  Cas.  No.  8,625;  Cunningham 
V.  Davis,  —  Tenn.  — ,  47  S.  W.  140;  Mat- 
thews V.  Kerfoot,  64  111.  App.  571;  Jones 
V.  Davis,  48  N.  J.  £q.  493,  21  Atl.  1035; 
Spier  V.  Hyde,  92  App.  Div.  467,  87  N.  Y. 
Supp.  286;  Calkins  v.  Worth,  215  III.  78» 
74  N.  E.  81;  Putnam  v.  Burrill,  62  Me. 
44;  McCutcheon  v.  Smith,  173  Pa.  101,  33 
Atl.  881;  Getty  v.  Devlin,  64  N.  Y.  4u3, 
7  Mor.  Min.  Rep.  29;  Church  v.  Odeli,  100 
Minn.  98,  110  N.  W.  346;  Knapp  v.  Han- 
ley,  108  Mo.  App.  363,  83  S.  W.  1005; 
Hancock  v.  Thaipe,  129  Ga.  812,  60  S.  E. 
168;  Reilly  v.  Freeman,  1  App.  Div.  660, 

37  N.  Y.  Supp.  670;  Marstou  v.  Gould,  69 
N.  Y.  220;  7^umburg  v.  Lotz,  4  Cal.  App. 
438,  88  Pac.  610 ;  Williams  v.  Love,  2  Head, 
80,  73  Am.  De  .  191 ;  Kinc  v.  Wise,  43  Cal. 
628.  We  further  find  that  the  law  is  well 
established  thab  the  relation  between  joint 
adventurers  is  fiduciary  in  its  character, 
and  the  utmost  good  faith  is  required  of 
the  trustee,  to  whom  the  deal  or  property 
may  be  intrusted,  and  that  such  trustee 
will  be  held  strictly  to  account  to  his  co- 
adventurers,  and  that  he  will  not  be  per- 
mitted, by  reason  of  the  possession  of  the 
property  or  profits,  whichever  the  case  may 
be,  to  enjoy  an  unfair  advantage,  or  have 
any  greater  rights  in  the  property,  by  rea- 
son of  the  fact  that  he  is  in  possession 
of  the  property  or  profits  as  trustees,  than 
his  coadventurers  are  entitled  to.  The  mere 
fact  that  he  is  intrusted  with  the  rights  of 
his  coad venture? 8  imposes  upon  him  the  sa- 
cred duty  of  guarding  their  rights  equally 
with  his  own«  and  he  is  required  to  account 
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Btrictly  to  his  coadventurers,  and,  if  he  is 
recreant  to  his  trust,  any  rights  they  may 
be  denied  are  recoverable.  23  Cyc.  456; 
Cole  ▼.  Bacon,  63  Cal.  571;  Hambleton  t. 
Rhind  (Baltimore  Trust  &  6.  Co.  v.  Ham- 
bleton) 84  Md.  466,  40  L.K.A.  216,  36  Atl. 
597;  Seehorn  ▼.  Hall,  130  Mo.  267,  51  Am. 
St.  Rep.  562,  32  S.  W.  643;  Scudder  t. 
Budd,  52  N.  J.  Eq.  320,  26  Atl.  904;  Getty 
T.  Devlin,  54  N.  Y.  403,  7  Mor.  Min.  Rep. 
29;  HoUister  v.  Simonson,  18  App.  Div.  73, 
45  N.  Y.  Supp.  426;  Reilly  v.  Freeman,  I 
App.  Div.  560,  37  N.  Y.  Supp.  670;  Del- 
monico  v.  Roudebush,  2  McCrary,  18,  6 
Fed.  166,  3  Mor.  Min.  Rep.  196;  Morris  v. 
Wood,  —  Tenn.  — ,  36  S.  W.  1013;  Knapp 
V.  Hanley,  108  Mo.  App.  353,  83  S.  VV. 
1005;  O'Hara  v.  Harman,  14  App.  Div.  167, 
43  N.  Y.  Supp.  556;  Calkins  v.  Worth, 
216  111.  78,  74  N.  E.  81;  King  v.  Wise,  43 
Cal.  628.  .  .  *.  Money  advanced  by  one 
party  to  a  joint  adventure  is  held  to  be  a 
loan  to  the  venture,  for  which  the  party 
is  entitled  to  be  reimbursed  out  of  the  pr<^ 
ceeds  of  the  venture;  but,  by  reason  of  the 
advancing  of  such  money,  it  does  not  en- 
title the  party  so  advancing  to  any  su- 
perior right  as  against  his  coadventurers. 
23  Cyc.  457,  468;  Boqua  v.  Marshall,  88 
Ark.  373,  114  S.  VV.  714;  Thurston  v.  Ham- 
blin,  199  Mass.  151,  86  S.  E.  82;  btone  v. 
Wright  Wire  Co.  199  Mass.  306,  85  N.  E. 
471;  Burhans  v.  Jefferson,  22  C.  C.  A.  26, 
40  U.  S.  App.  302,  76  Fed.  25;  Sanguinett 
V.  Webster,  153  Mo.  343,  54  S.  W.  563; 
Woodward  v.  Holmes,  67  N.  H.  494,  41  Atl. 
72;  Leamy  v.  Fisler,  —  W.  J.  Eq.  — ,  52 
Atl.  703;  Rankin  v.  Black,  1  Head,  650; 
Crenshaw  v.  Crenshaw,  22  Ky.  L.  Rep. 
1782,  61  S.  W.  366;  Williams  v.  Love,  2 
Head,  80,  73  Am.  Dec.  191;  Gee  v.  Gee, 
2  Sneed,  395;  Withers  v.  Pemberton,  3 
Coldw.  50;  Furman  v.  McMillian,  2  Lea, 
121;  Finlay  v.  Stewart,  56  Pa.  183;  Stover 
V.  Flack,  30  N.  Y.  64;  Doane  v.  Adams,  15 
La.  Ann.  350;  Bell  v.  McAboy,  3  Brewst. 
(Pa.)  81.  The  law  is  also  well  established 
that,  in  the  absence  of  tiK  express  agree- 
ment, the  law  implies  an  equal  division 
of  the  profits  of  a  joint  adventure  without 
regard  to  any  inequality  of  contribution. 
23  Cyc.  459;  Wetmore  v.  Crouch,  150  Mo. 
671,  51  S.  W.  738;  Knapp  v.  Hanley,  108 
Mo.  App.  353,  83  S.  W.  1005;  Van  Tine  v. 
Hilands,  131  Fed.  124;  Jones  v.  Davis,  48 
N.  J.  Eq.  403,  21  Atl.  1035.  ...  It 
is  also  well  settled  in  law  that  one  party 
to  a  joint  adventure  may  sue  the  other 
at  law  for  the  breach  of  the  contract,  or 
share  of  the  profits  or  losses,  or  a  contri- 
bution for  advances  made  in  excess  of  his 
share;  but  the  remedy  at  law  does  not  pre- 
clude a  suit  in  equity  for  an  accounting. 
In  this  state,  tmder  our  Code  of  Procedure, 
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the  district  court  in  proper  caaes  may  ad- 
minister    both    legal    and    equitable   relief. 
23   Cyc.   453-461;    Boqua   ▼.  Marshall,  88 
Ark.  373,  114  S.  W.  714;   Reilly  ▼.  Free- 
man, 1  App.  Div.  560,  37  N.  Y.  Supp.  570; 
Petrie  v.  Torrent,  88  Mich.  43,  49  N.  W. 
1078 ;  Spier  v.  Hyde,  92  App.  Div.  467,  87 
N.   Y.   Supp.   286;    McElroy  ▼.   Swope,  47 
Fed.  380;   Van  Tine  v.  Hilands,  131   Fed. 
124;  Edson  v.  Gates,  44  Mich.  263,  6  S.  V\. 
645;  King  v.  Barnes,  109  N.  Y.  267,  llS  N. 
£.  332;  Bradley  v.  Wolff,  40  Misc.  592,  S3 
N.  Y.  Supp.  13;  Marston  v.  Gould,  69  N.  Y. 
220;   Kirkwood  v.  Smith,  47  Misc.  3C1,  95 
N.   Y.  Supp.  926-929;   Jones  v.  Davis,  4^ 
N.  J.   Eq.   493,   21  Atl.   1036;    Scudder  v. 
Budd,  62  N.  J.  Eq.  320,  26  Atl.  904;  Hum- 
burg  V.  Lotz,  4  Cal.  App.  438,  86  Pwl  61U: 
Flower  v.  Bamekoff,  20  Or.  132,  11  L.RA. 
149,  25  Pac.  370;  Corbin  v.  Holmes,  83  C 
C.  A.  367,  164  Fed.  693;  McMullen  v.  Hoff- 
man, 75  Fed.  547.     .     .     .     We  do  not  be- 
lieve there  is  any  merit  in  the  oontentioo 
of   the   appellant  that   the   court  erred  in 
making  an   accounting  of  the  amount  ex* 
pended,  and  in  deducting  the  same  from  the 
amount  found  to  be  due  plaintiffs,  as  the 
law  applicable  to  the  rules  of  partnership 
applies   to  joint  adventures,  and,  in  suits 
between    partners   for   amounts  due  them, 
accountings  a,i    always  allowed  in  an  action 
of    this    character.      The    rules    and   prin- 
ciples of  the  doctrine  of  partnership  applj 
generally  to  the  relation  of  joint  adventure. 
Church  V.  Odell,  100  Minn.  98,  110  N.  W. 
346;  O'Hara  v.  Harman,  14  App.  Div.  167, 
43  N.  Y.  Supp.  566;  Marston  ▼.  Gould,  (» 
N.    Y.   220;    Wilcox   v.    Pratt,    125  N.  Y. 
688,  26  S.  E.  1091;  Kirkwood  ▼.  Smith,  47 
Misc.   301,  96  N.  Y.  Supp.  926;   Stone  v. 
Wright  Wire  Co.  199  Mass.  306,  86  N.  E. 
471;    Calkins    v.    Viorth,    215    IlL   78,  74 
N.  E.  81 ;   Bradley  t.  Wolff,  40  Misc.  592, 
83  M.  Y.   Supp.   13;    Flower  v.  BamekofT, 
20  Or.   132,   11   LJI.A.   149,  25  Pac.  3'0; 
Scudder  v.  .  udd,  52  N.  J.  Eq.  320,  26  Atl. 
904;  Humburg  v.  Lotz,  4  Cal.  App.  438,  88 
Pac.  510;   McMullen  t.  Hoffman,  76  Fed. 
547;   Van  Tine  v.  Hilands,  131  Fed.  124; 
McElroy  v.  Swope,  47  Fed.  380;  Boqua  v. 
Marshall,    88   Ark.    373,    114    S.   W.  714; 
Delmonico  v.  Roudebush,  2  McCrary,  18,  5 
Fed.   165,  3  Mor.  Min.  Rep.  195;  Spier  v. 
Hyde,   92  App.  Div.  467,  87  N.  Y.  Supp. 
286;   Reilly  v.  Freeman,  1  App.  Div.  560, 
37  N.  Y.  Supp.  670." 

In  Clark  v.  Mitchell,  35  Nev.  447.  130 
Pac.  763,  we  quoted  with  approval  a  part 
of  the  following  language  from  the  opinios 
of  the  circuit  court  of  appeals,  in  Trice  t. 
Comstock,  61  LJ(.A.  176,  57  C.  C.  A.  64S, 
121  Fed.  622:  'Tor  reasons  of  public  pofi- 
cy,  founded  in  a  profound  knowledge  of 
the   human    intellect   and   of   the  motivfs 
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that  inspire  the  actions  of  men,  the  law 
peremptorily  forbids  everyone  who,  in  a 
fiduciary  relation,  has  acquired  informa- 
tion concerning  or  interest  in  the  business 
or  property  oi  his  correlate,  from  using 
that  knowledge  or  interest  to  prevent  tiie 
latter  from  accomplishing  the  purpose  of 
the  relation.  If  one  ignores  or  violates 
this  prohibition^  the  law  charges  the  in- 
terest or  the  property  whicn  he  acquires 
in  this  way  with  a  trust  for  the  benelit  of 
the  other  party  to  the  relation,  at  the  op- 
tion of  the  latter,  while  it  denies  to  ttie 
former  all  commission  or  compensation  for 
his  services.  .  •  •  And,  within  the  pro- 
hibition of  this  rule  of  law,  every  relation 
in  which  the  duty  of  fidelity  to  each  other 
is  imposed  upon  the  parties  by  the  estab- 
lished rules  of  law  is  a  relation  of  trust 
and  confidence.  The  relation  of  trustee  and 
cestui  que  trust,  principal  and  agent,  client 
and  attorney,  emnloyer  and  employee,  who 
through  the  employment  gains  either  an 
interest  in  or  a  knowledge  of  the  property 
or  business  of  his  master,  are  striking  and 
familiar  illustrations  of  the  relation.  From 
thj  agreement  which  underlies  and  condi- 
tions these  hdaciary  relations,  the  law  both 
implies  a  contract  and  imposes  a  duty  that 
the  servant  shall  be  faithful  to  his  master, 
the  attorney  to  his  client,  the  agert  to  his 
principal,  the  trustee  to  his  cestui  que 
trust,  that  each  shall  work  and  act  with 
an  eye  single  to  the  interest  of  his  corre- 
late, and  that  no  one  of  them  shall  use 
the  interest  or  knowledge  whicli  lie  ac- 
quires througn  the  relation  so  as  to  defeat 
or  hinder  the  other  party  to  it  in  accom- 
plishing any  of  the  purposes  for  which  it 
was  created.  2  Sugden,  Vendors,  8th  Am. 
ed.  406-409;  Mechem,  Agency,  pp.  455, 
456;  Tisdale  t.  Tisdale,  2  Sneed,  596,  608, 
64  Am.  Dec.  775;  Ringo  v.  Binns,  10  Pet. 
269,  280,  9  L.  ed.  420,  425;  McKinley  v. 
Williams,  20  C.  C.  A.  312,  313,  Ij  U.  S. 
App.  749,  74  Fed.  94,  95;  Lamb  v.  Evans 
[1893]  1  Ch.  218,  226,  236,  62  L.  J.  Ch. 
N.  S.  404,  2  Reports,  189,  68  L.  T.  N.  S. 
131,  41  Week.  Hep.  406;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Smith,  117  Mo.  261,  295,  38 
Am.  St.  Rep.  656,  22  J.  W.  623;  Van  Epps 
V.  Van  Epps,  9  Paige,  237,  241;  1  Lewin, 
Tr.  *180;  Davis  v.  Hamlin,  1^8  111.  39, 
49,  48  Am.  Rep.  541 ;  Winn  ▼.  Dillon,  27 
Miss.  494,  497;  People  ex  rel.  Plugger  t. 
Overyssel,  11  Mich.  222,  225;  Grumley  v. 
Webb,  44  Mo.  444,  454,  100  Am.  Dec.  304; 
Lockhart  ▼.  Rollins,  2  Idaho,  540,  21  Pac. 
413,  16  Mor.  :.Iin.  Rep.  16;  Eoff  v.  Irvine, 
108  Mo.  378,  383,  32  Am.  St.  Rep.  609,  18 
S.  W.  907;  Robb  ▼.  Green  [1895]  2  Q.  B. 
316,  317-320,  64  L.  J.  Q.  B.  N.  S.  593, 
14  Reports,  580,  73  L.  T.  h.  S.  15,  44  Week. 
Rep.  25,  59  J.  P.  695;  Louis  ▼.  Smellie 
50  I..R,A.(W.S») 


(1895)  73  L.  T.  N.  S.  226,  228;  Gardner 
v.  Ogden,  22  N.  Y.  327,  343,  350,  78  Am. 
Dec.  192.  ...  It  is  contended  that 
no  trust  arose  because  Trice  and  Beamer 
had  no  interest  in  or  control  over  the 
lands.  But  no  interest  or  control  of  the 
property  to  wnich  the  agency  relates  is  es- 
sential to  the  raising  of  the  trust.  The 
fiduciary  relation  and  a  breach  of  the  duty 
it  imposes  are  BuOicient  in  themselves. 
Winn  V.  Dillon,  27  Miss.  494,  497;  People 
ex  rel.  Plugger  v.  Overyssel,  11  Mich.  222, 
225;  Gruiuley  v.  Webb,  44  Mo.  444,  454, 
100  Am.  Dec.  304;  Lockhart  v.  Rollins, 
2  Idaho,  540,  21  Pac.  413,  16  Mor.  Min. 
Rep.  16.  If  one  employs  and  pays  an  agent 
to  investigate  the  title  or  the  character 
of  land  for  the  purpose  of  purchasing  it, 
and  the  agent  usee  the  knowledge  he  ac- 
quires in  this  way  to  forestall  his  prin- 
cipal and  obtain  a  title  to  the  property 
for  himself,  it  is  no  answer  to  the  suit 
of  the  former  to  recover  the  land  from 
his  agent  that  the  employer  never  had  any 
title  or  interest  in  it,  or  that  he  was  not  in- 
jured by  the  action  of  the  agent.  In  Winn 
V.  Dillon,  27  Miss.  494,  495,  the  complain- 
ant, W^inn,  employed  Dillon  for  the  agreed 
compensation  of  ^^200  to  search  out  and 
furnish  to  him  the  numbers  or  descriptions 
of  state  lands  which  he  might  enter  under 
an  act  of  the  legislature  of  the  state  of 
Mississippi.  Dillon  furnished  the  descrip- 
tions pursuant  to  the  contract.  But  before 
Winn  had  completed  his  entry  of  the  lands 
Dillon  entered  them  in  his  own  name  and 
for  himself.  Neither  of  these  parties  had 
any  interest  in,  or  control  over,  this  prop- 
erty during  the  time  that  the  contract  of 
employment  or  agency  was  in  force;  but 
the  court  said-  'Winn's  object  was  to  en- 
ter the  lands;  he  had  engaged  the  services 
of  Dillon  to  that  end,  and  this  created  the 
relation  of  private  trust  and  confidence 
which  disabled  Dillon  from  doing  any  act 
or  acquiring  any  interest  in  the  property 
adverse  to  the  interest  of  Winn.'  And  it 
declared  that  the  title  in  the  liands  of 
Dillon  was  charged  with  a  trust  for  the 
use  and  benefit  of  his  employer,  Winn. 
Concede  that  the  complainants  had  no  con- 
tract for  the  purchase  of  this  land  from  its 
owners,  Reid  and  Green,  yet  they  knew  that 
it  could  at  any  time  be  purchased  for  ihe 
price  of  $20  per  acre.  Their  scheme  was  to 
buy  it  at  that  price  and  sell  it  at  a  higher 
one.  This  was  a  legitimate  business  enter- 
prise. The  object  of  the  agency  of  Corn- 
stock  was  to  carry  out  this  plan.  His  use 
of  the  knowledge  he  acquired  through  his 
agency  to  prevent  his  principals  from 
accomplishing  this  purpose  and  to  appro- 
priate the  benefits  of  the  scheme  to  him- 
self alone  was  as  flagrant  a  breach  of  con- 
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iidence  and  m  lata!  to  his  title  to  this 
property  aa  it  would  have  been  if  Trice 
and  Beamer  had  held  an  unassailable  agree- 
ment for  the  purchase  of  the  laud.  .  •  . 
hvery  agency  creates  a  fiduciary  relation, 
and  every  agent,  however  limited  his  au- 
thor! ty«  is  .disabled  from  using  any  infor- 
mation or  advantage  he  acquires  through 
his  agency,  either  to  acquire  property  or 
to  do  any  other  act  which  defeats  or  hind- 
ers the  efforts  of  his  principals  to  accomp- 
lish the  purpose  for  wnich  the  agency  was 
established.  .  .  .  The  truth  is  that  the 
principle  of  law  which  controls  the  deter- 
mination of  this  case  is  not  limited  or 
conditioned  by  the  interests,  powers,  or 
injuries  of  the  parties  to  the  fiduciary  re- 
lations, it  is  as  broad,  general,  and  uni- 
versal as  the  relations  themselves,  and  it 
charges  everything  acquired  by  the  use  of 
knowledge  secured  by  virtue  of  these  trust 
relations,  and  in  violation  of  the  duty  and 
fidelity  imposed  thereby,  with  a  construc- 
tive trust  for  the  benefit  of  the  party  whose 
confidence  is  betrayed.  Xt  dominates  and 
controls  the  relation  af  attorney  and  client, 
principal  and  agent,  employer  and  trusted 
employee,  as  completely  as  the  relation  of 
trustee  and  oeattti  que  trust,  Xn  Greenlaw 
V.  King,  5  Jur.  19,  Xx>rd  Chancellor  Cotten- 
ham,  speaking  of  this  doctrine,  says*  *The 
rule  was  one  of  universal  application,  af- 
fecting all  persons  who  came  within  its 
principle,  which  was  that  no  party  could 
be  permitted  to  purchase  an  interest  when 
he  had  a  duty  to  perform  which  was  incon- 
sistent with  the  character  of  a  purchaser.' 
In  Hamilton  v.  Wright,  9  Clark  &  F. 
111-122,  Lord  Brougham  declared  that 
it  is  the  duty  of  a  trustee  *to  do  nothing 
for  the  impairing  or  destruction  of  the 
trust,  nor  to  place  himself  in  a  position 
inconsistent  with  the  interests  of  the  trust.' 
And  on  page  324  he  said:  *^or  is  it  only 
on  account  of  the  confiict  between  his  in- 
terest and  his  duty  to  the  trust  that  such 
transactions  are  forbidden.  The  knowl- 
edge which  he  acquires  as  trustee  is  of 
itself  sufficient  ground  of  disqualification, 
and  of  requiring  that  such  knowledge  shall 
not  be  capable  of  being  used  for  his  own 
benefit  to  injure  the  trust.'  The  rule  upon 
this  subject  was  clearly,  and  not  too  broad- 
ly, stated  in  the  American  note  to  Keech 
V.  Sanford,  1  White  &  T.  Lead.  Cas.  in 
Eq.  4th  Am.  ed.  *58,  in  these  words: 
'Wherever  one  person  is  placed  in  such  le- 
lation  to  another,  by  the  act  or  consent 
of  that  other,  or  the  act  of  a  third  person, 
or  of  the  law,  that  he  becomes  interested 
for  him,  or  interested  with  him,  in  any 
subject  of  property  or  business,  he  is  pro- 
hibited from  acquiring;  rights  in  that  sub- 
GO  L.RtA.(N.S.) 


ject  antagonistic  to  the  persona  with  whoM 
interests  lie  has  become  associated.'" 

Regarding  joint  advent.ires  it  is  said, 
in  "".a  Cyc.  454:  "If  no  date  is  fixed  by  the 
contract  for  the  termination  of  the  adven- 
ture, or  its  termination  is  dependent  upon 
the  happening  of  a  contingency,  the  agree- 
ment remains  in  force  until  the  purpose  is 
accomplished,  or  the  happening  of  the  ood- 
tingency,  and  neither  party  can  end  it  at 
will  by  notice  or  otherwise.  •  •  •  Where 
property  is  purchased  as  a  joint  venture, 
it  is  not  material  in  whose  name  the  title 
is  taken,  as  kny  one  holding  the  title  will 
be  regarded  as  trustee  for  his  associato. 
.  .  .  Persons  united  for  a  oommon  pur- 
pose must  be  loyal  to  that  purpose  and 
each  other.  None  may,  without  the  con- 
sent of  all  the  associates,  appropriate  to 
his  own  use  the  oommon  property,  or  by 
any  dealing  therewith  secure  an  unfair 
advantage  over  those  interested  with  him. 
An  advantage  or  profit  secured  by  one  in- 
ures to  the  lenefit  of  all.  •  •  .  Those 
aiding  him  in  procuring  an  advantage  may, 
in  equity,  be  held  equally  liable  with  him 
for  the  fraud." 

Over  the  citation  of  many  authorities, 
these  principles  are  stated  by  Mr.  Fomeroy 
at  §§  918,  959,  1944,  1050,  and  1051  note 
of  the  third  edition  of  his  work  on  Equity 
Jurisprudence.  He  says:  **A  trustee  or 
person  clothed  with  a  fiduciary  character 
shall  not  be  permitted  to  use  his  position 
or  functions  so  as  to  obtain  for  himself 
any  advantage  or  profit  inconsistent  with 
his  supreme  duty  to  his  beneficiary.  •  .  . 
As  between  the  oeatui  que  trust  and  trustee 
and  all  parties  claiming  under  the  trustee, 
otherwise  than  by  purchase,  for  valuable 
consideration  without  notice,  all  property 
belonging  to  a  trust,  however  much  it  may 
be  changed  or  altered  in  its  nature  or 
character,  and  nil  the  fruit  of  such  proper- 
ty, whether  in  its  original  or  in  its  al- 
tered state,  continues  to  be  subject  to  or 
affected  by  the  trust."  Other  ctan  in 
point  are  cited  in  the  note  in  17  Ann.  Cas. 
at  page  1022.  In  Root  v.  Lake  Shore  t 
M.  6.  R.  Co.  105  U.  S.  215,  26  L.  ed.  9M, 
it  was  held  that  trust  property  may  be 
followed  wherever  it  can  be  traced  and 
into  whosesoever  possession  it  comes  ex- 
cept that  of  a  bona  fide  purchaser  without 
notice. 

Two  days  after  the  entry  of  jud^MDt 
the  plaintiffs  filed  and  served  a  notice,  si 
motion  to  retax  costs.  liSter  the  defend- 
ants objected  to  the  hearing  of  motion  to 
retax  costs,  because  no  "motion"  to  retat 
had  been  filed  within  two  days  after  ihf 
entry  of  judgment.  We  think  the  coort 
erred  ip  making  the  order  that  defendsstl' 
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objections  to  tlie  hearing  of  the  motion  to 
re  tax  coets  be  suBtained,  and  that  t)ie  pro- 
ceeding be  dismissed.  An  opinion  in  regard 
to  this  order  may  be  filed  later. 

The  judgment  of  the  District  Court  In 
favor  of  the  defendants,  and  the  order  re- 
fusing to  grant  a  new  trial,  are  reversedi 
and  the  case  is  remanded  for  a  new  trial. 
The  order  sustaining  the  objections  to  the 
hearing  of  the  motion  to  retax  costs  and 
dismissing  the  proceeding  to  retax  costs  is 
also  reversed. 

Norcross,  J.,  concurs.  McCarran,  J., 
having  become  a  member  of  the  court  after 
the  argument  and  submission  of  the  case, 
did  not  participate  in  the  opinion. 


NSW  MEXICO  SUPRBME  COURT. 

D.  H.  PICKERING  and  Wife,  Appts., 

V. 

J.  M.  PALMER,  Admr.,  etc.,  of  

Scott,  Deceased,  et  al. 

(—  N.  M.  — ,  138  Pac  198.) 

Justice  of  peace  —  judgment  *-  prema- 
tarlty. 

1.  A  judgment  rendered  by  a  justice  of 
the  peace,  before  the  return  day  of  the 
summons,  is  void  as  being  without  juris- 
diction. 

Judgment  •—  void  •—  right  to  Ignore. 

2.  A  person  against  whom  a  justice  of 
the  peace  has  rendered  a  judgment  void 
for  want  of  jurisdiction  is  not  bound  to  ap- 

Headnotes  by  Mechem,  District  Judge. 


peal  or  remove  the  same  by  writ  of  cer- 
tiorari, even  though  he  have  actual  notice 
of  the  existence  of  the  judgment. 

Justice  of  peace  —  judgment  ^  neglect 
to  appeal  —  laches. 

3.  In  this  state  where  a  justice  of  the 
peace  has  no  power  to  set  aside  his  judg- 
ments or  grant  a  new  trial,  and  where  upon 
appeal  or  certiorari  to  the  district  court 
the  cause  is  triable  de  novo  only,  one  against 
whom  a  void  judgment  has  been  rendered 
by  a  justice  of  the  peace  is  not,  though  with 
actual  notice  thereof,  guilty  of  laches  and 
negligence  sufficient  to  bar  his  right  to  an 
equitable  remedy  against  such  judgment,  be- 
cause he  fails  to  appeal  or  sue  out  a  writ  of 
certiorari. 

Injunction  —  against  void  judgment  * 
remedy  at  law. 

4.  An  action  for  damages  for  trespass 
under  a  void  judgment  and  execution  issued 
thereunder  is  not  such  a  plain,  speedy,  and 
adequate  remedy  at  law  as  will  bar  an  ac- 
tion to  enjoin  the  enforcement  of  the  judg- 
ment. 

(January  10,  1914.) 

APPEAL  by  plaintiffs  from  a  Judgment 
of  the  District  Court  of  San  Juan 
County  in  defendants'  favor  in  an  action 
brought  to  enjoin  the  enforcement  of  a 
judgment  of  a  justice  of  the  peace.  Re- 
versed. 

■ 

Statement  by  Mechem,  District  Judge: 
The  complaint  states  that  the  deceased, 
Scott,  sued  them  in  justice  of  the  peace 
court  for  precinct  No.  2,  San  Juan  county, 
for  debt  in  the  sum  of  $100;  that  the  sum- 
mons in  the  action  was  served  on  them  on 


Note,  —  Right  to  have  void  fudgntent 
reviewed  hy  appellate  court  as  affect^ 
ing  right  to  equitable  relief. 

As  to  right  to  appeal  from  void  judg- 
ment, decree,  or  order,  see  note  to  Fleeman 
V.  Chicago,  R.  L  A  P.  R.  Ck>.  33  L.R.A.  (N.S.) 
733. 

The  general  question  of  injunction  against 
judgments  for  want  of  jurisdiction  or  which 
are  void  is  treated  in  the  note  to  Texas 
Mexican  R.  Co.  v.  Wright,  31  L.R.A.  200. 

And  the  question  of  the  knowledge  of 
the  pendency  of  an  action  as  affecting  right 
to  equitable  relief  from  judgment  rendered 
without  personal  jurisdiction  over  defendant 
is  annotated  in  9  L.R.A.(N.S.)   1062. 

There  is  a  decided  conflict  of  authority 
as  to  whether  equitable  relief  may  be  grant- 
ed against  a  void  judgment  where  there  is 
a  remedy  at  law  by  appeal,  error,  or  certio- 
rari. A  number  of  courts  lay  down  the 
rule  adopted  in  Pickebing  ▼.  Palmer  that 
equitable  relief  may  be  granted,  and  that 
there  is  no  duty  to  pursue  relief  in  an  ap- 
pellate court.  Another  line  of  cases  adheres 
to  the  rule  that  equity  will  not  afford  re- ' 
«0  LJUA.(N.S,) 


lief  where  there  is  an  ade<]uate  remedy  at 
law  by  appeal  or  certiorari.  Appeal  and 
certiorari,  however,  do  not  always  afford 
adequate  relief,  in  which  case  equity  will 
take  jurisdiction.  Other  exceptions  to  the 
above  stated  general  rules  have  been  made, 
as  will  be  seen  by  an  examination  of  the 
cases  set  out,  infra. 

Of  course,  the  question  under  annotation 
does  not  arise  where  there  is  held  to  be  no 
right  to  appeal  from,  or  review  by  certio* 
rari,  a  void  judgment. 

A  case  which  strongly  supports  the  theory 
that  the  remedies  of  one  against  whom  a 
void  judgment  has  been  obtained  are  not 
appeal  or  certiorari  onlv,  but  that  he  may 
maintain  a  suit  to  enjoin  enforcement  of 
the  judgment,  is  Worrall  ▼.  H.  S.  Chase  k 
Co.  144  Iowa,  665,  123  N.  W.  338,  where- 
in the  court  in  so  holding  said:  "Appeal 
or  certiorari  or  both  may  be  available  in 
such  cases  [void  judgment],  but  they  are 
neither  adequate  nor  speedy  in  the  sense  re- 
quired to  exclude  equitable  jurisdiction. 

And  in  Follansbee  v.  Scottish-American 
Mortg.  Co.  7  HI.  App.  486,  where  a  void 
jud^^ment  had  been  obtained  at  law  and  the 
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the  19th  day  of  November,  1910,  command- 
ing them  to  appear  on  the  24th  of  the  same 
month ;  that  on  the  23d  of  November,  1910, 
the  said  Scott  wrongfully  and  unlawfully 
induced  the  justice  to  hear  the  evidence  in 
the  case  and  to  render  judgment  therein  in 
the  sum  of  $100  and  costs  of  suit  against 
the  appellants;  that  on  the  25th  day  of 
July,  1911,  an  execution  was  issued,  based 
on  the  said  judgment,  and  placed  in  the 
hands  of  the  sheriff  of  San  Juan  county; 
and  that  the  sheriff  on  the  1st  day  of 
August,  1911,  took  and  levied  upon  several 
head  of  cattle  of  appellants,  and  unless  re- 
strained will  sell  said  cattle.  An  injunc- 
tion was  prayed.  Appellees  demurred,  on 
the  ground  that  the  complaint  failed  to 
state  a  cause  of  action,  because  on  its  face 


it  appears  that  the  plaintiffs  had,  in  Ike 
action  therein  referred  to,  a  plain,  speedy, 
and  adequate  remedy  at  law  by  appeal  from 
said  judgment  or  by  writ  of  certiorari. 
The  demurrer  being  sustained  by  the  comt, 
the  plaintiffs  elected  to  stand  on  their  com' 
plaint  and  refused  to  further  plead,  and 
judgment  was  rendered  dismissing  the 
action. 

Messrs.  Edwards  A  Martin  and  Franlc 
A.  Burdlck  for  appellants. 

Mr.  J.  M.  Palmer  for  appellees. 

Mechem,  District  Judge  (  delivered  the 
opinion  of  the  court: 

The  judgment  was  void  because  there 
was  no  service  of  appellants  to  appear  on 


judgment  plaintiff  brought  suit  to  subject 
certain  land,  alleged  to  have  been  fraudu- 
lently conveyed  by  the  defendant,  to  pay- 
ment of  the  judgment,  and  the  defendant 
by  cross  bill  sought  to  have  the  void  judg- 
ment canceled,  it  was  held,  in  refuting  the 
cont^tion  that  as  the  defendant  had  a  com- 
plete remedy  at  law  by  appeal  or  writ  of 
error  he  should  be  left  to  pursue  it,  and 
that  equity  could  not  take  jurisdiction  to 
vacate  the  judgment,  that  the  right  of  equity 
to  enjoin  or  vacate  a  void  judgment 
is  in  no  way  affected  by  the  fact  that 
the  defendant  had  a  right  to  have  such 
judgment  reversed  on  appeal  or  error,  the 
court  saying:  "It  is  a  well-established 
principle  that  a  judgment  rendered  without 
jurisdiction  is  void,  and  m^y  be  attacked 
collaterally  in  any  proceeding  in  which  its 
validity  may  be  called  in  question.  This 
principle  is  in  no  way  affected  by  the  fact 
that  the  defendant  has  a  right  to  have  such 
void  judgment  reversed  on  appeal  or  error. 
It  is  clearly  within  the  jurisdiction  of  courts 
of  equity  to  vacate  or  enjoin  judgments  at 
law,  which,  by  reason  or  fraud,  want  of 
jurisdiction  in  the  court  before  which  it  was 
rendered,  or  any  other  circumstance,  it 
would  be  inequitable  and  against  conscience 
to  have  enforced." 

So,  in  Caruthers  v.  Hartsfield,  3  Yerg. 
366,  24  Am.  Dec.  580,  it  was  held  that 
chancery  would  enjoin  a  void  judgment,  and 
that  the  aggrieved  party  was  not  neces- 
sarily confined  to  a  right  to  obtain  relief 
by  certiorari.  And  in  Dickinson  v.  Hoffman, 
90  111.  App.  83,  it  was  held  that  the  remedy 
against  a  void  judgment  was  by  bill  in 
equity,  and  that  certiorari  was  not  the  only 
remedy  available.  This  is  especially  true 
where  the  aggrieved  party  was  justifiably 
ignorant  of  the  entry  of  such  judgment 
during  the  time  within  which  he  had  a 
remedy  by  certiorari.  Tomlinson  v.  Litze, 
82  Iowa,  32,  31  Am.  St.  Rep.  458,  47  N.  W. 
1015. 

And  in  Cain  v.  Goda,  84  Ind.  209,  it  wa.s 
held  that  the  remedy  against  a  void  judg- 
ment should  not  be  restricted  to  having  a 
review  thereof,  but  that  such  a  judgment 
may  be  attacked  by  a  complaint  for  an  in- 
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junction  or  by  an  action  to  have  it  vacated. 
And  this  was  the  rule  applied  in  Nelson  t. 
Rockwell,  14  111.  375,  wherein  the  judgment 
attacked  was  fraudulent  and  void,  the 
court  saying  that  although  a  void  judgment 
may  be  reversed  on  error,  there  is  no  rea- 
son why  a  court  of  equity  may  not  quiet 
the  apprehensions  of  the  aggrieved  part^ 
and  secure  him  against  further  annoyance 
by  panting  effectual  relief.  But  in  con- 
nection with  this  and  the  other  Illinois 
cases  set  out  supra,  see  Lasher  v.  Annuo- 
ziata,  119  111.  App.  653,  wherein  it  was 
said  that  "a  court  of  equity  cannot  prop- 
erly interfere  by  an  injunction  against  the 
enforcement  of  a  judgment  obtained  without 
due  service  of  process,  or  otherwise  either 
void  or  voidable,  so  long  as  there  remains 
open  an  adequate  remedy  at  law  by  appeal, 
or  even  by  writ  of  error  or  certiorari." 

And  in  Wooten  v.  Daniel,  16  Lea,  156. 
the  enforcement  of  a  void  judgment  was 
enjoined  although  there  had  been  no  appeal 
or  error,  either  of  which  were  seemingly 
,open  to  the  aggrieved  party.  And  in  Postal 
Teleg.-Cable  Co.  v.  Superior  Ct.  22  Cal.  App. 
770,  136  Pac.  538,  in  denying  relief  against 
a  void  judgment  by  certiorari  under  a 
statute  allowing  such  relief  where  there  was 
neither  a  right  of  appeal  nor  other  adequat*^ 
remedy,  it  was  said  that  the  aggrieved  party 
could  either  have  appealed  or  brought  an 
action  in  equity  to  stay  the  execution  and 
vacate  the  judgment.  So,  in  Hemander 
V.  James,  23  La.  Ann.  483,  it  was  held  that 
an  injunction  will  lie  to  restrain  the  en- 
forcement of  a  void  judgment,  but  two  of 
the  judges  dissented  on  the  ground  that  ap- 
peal was  the  proper  remedy. 

And  in  Connell  ▼.  Stelson,  33  Iowa,  147. 
where  one  against  whom  a  void  judgment 
had  been  rendered  had  a  remedy  at  law  by 
certiorari,  and  attempted  to  pursue  it,  but, 
on  account  of  a  misapprehension  of  the  law 
by  the  court  to  which  he  applied  for  relief. 
it  refused  to  take  jtirisdiction,  it  was  held 
that  equity  would  enjoin  collection  of  the 
judgment,  and  this  although  it  did  Dot  ap- 
pear whether  the  aggriev^  party  had  at- 
tempted to  correct  by  appeal  the  erroneous 
'  decision   in  the  certiorari  proceeding;    tht 
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t!ie  day  it  was  rendered.  The  justice  had 
no  jurisdiction  to  render  the  judgment.  It 
is  not  a  question  whether  the  appellants 
had  proper  notice,  as  in  th6  case  cited  by 
counsel  (Kerr  v.  Murphy,  19  S.  D.  184,  69 
L.R.A.  499,  102  N.  W.  687,  8  Ann.  Cas. 
11 38),  but  whether  they  had  any  notice  at 
all.  In  the  case  cited  the  defendant  was 
given  but  two  days'  notice,  when  the  statute 
required  three  days'  notice.  The  court  held 
that  "the  police  justice  considered  the  re- 
turn before  him  and  erroneously  decided 
that  the  plaintiff  in  the  action  had  had 
proper  notice."  It  was  an  irregularity  in  a 
preliminary  proceeding,  not  an  entire  want 
of  the  preliminary  proceeding.  The  distinc- 
tion is  drawn  between  *'a  want  of  jurisdic- 
tion and  a  defect  in  obtaining  jurisdiction" 


(1  Freeman,  Judgm.  §  126),  between  "a 
case  where  tliere  is  no  service  whatever  and 
one  which  is  simply  defective  or  irregular" 
(Id.).  As  was  said  in  Leonard  t.  Sparks, 
117  Mo.  103,  38  Am.  St.  Rep.  646,  22  S. 
W.  899,  the  defendant  in  the  latter  case  has 
his  day  in  court  to  object  to  the  process. 
The  test  is,  in  such  cases,  whether  the  court 
had  a  right  to  decide,  or  whether,  having 
the  right  to  decide,  its  judgment  was  mere- 
ly erroneous.  In  this  case  the  justice  of 
tiie  peace  had  no  right  to  decide. 

While  the  complaint  was  demurred  to 
because  it  showed  on  its  face  that  the  ap- 
pellants had  a  remedy  at  law  by  appeal  or 
certiorari,  yet  at  the  time  of  the  bringing  of 
this  action  their  time  for  availing  them- 
selves  of  those   remedies    had    long    since 


court  saying  that  the  equitable  relief  would 
be  granted  to  accord  speedy  and  adequate 
relief,  whether  he  had  appealed  or  not. 

And  where  perfecting  an  appeal  would 
amount  to  a  waiver  of  the  violation  of  the 
judgment  defendant's  rights,  appeal  has 
been  held  not  to  be  the  only  remedy.  Thus, 
in  Owens  v.  Cage,  101  Tex.  286,  106  S.  W. 
880,  reversing  —  Tex.  Civ.  App.  — ,  103  S. 
W.  1191,  it  was  held  that  one  against  whom 
a  joint  judgment  was  void  because  he  was 
not  made  a  party  thereto  was  entitled  to 
equitable  relief  against  such  judgment,  al- 
though he  knew  of  its  existence  in  time  to 
have  appealed  therefrom;  the  court  saying 
that  the  asrgrieved  party  was  not  bound  to 
abandon  his  position  and  become  a  party 
to  the  action,  which  he  would  by  appealing 
from  the  judgment  which  was  void  as 
against  him.  Upon  the  question  of  waiver 
by  appeal  of  the  violation  of  defendant's 
rights,  see  also  Pickemno  v.  Palmek. 

And  if  the  maintaining  of  appeal,  error, 
or  certiorari  to  review  a  void  judgment 
might  not  afford  adequate  relief,  equity 
-will  enjoin  the  enforcement  of  the  judgment. 
Thus,  in  Blakeslee  v.  Murphy,  44  Conn.  188, 
which  was  a  suit  to  enjoin  the  collection  of 
a  judgment  at  law,  it  was  held  as  against 
the  contention  that  equity  would  not  inter- 
fere because  the  aggrieved  party  had  an  ade- 
quate remedy  at  law  by  writ  of  error,  that 
since  the  writ  might  not  be  filed  in  time  to 
act  as  a  supersedeas,  the  legal  remedy  was 
not  clearly  adequate,  and  that  the  void  judg- 
ment should  be  enjoined.  In  this  connec- 
tion the  court  said:  "It  is  true  a  writ  of 
error,  if  served  before  the  officer  commenced 
the  service  of  execution,  would  have 
operated  as  a  supersedeas.  It  does  not 
appear  whether  service  of  the  execution 
had  actually  been  commenced  or  not,  nor 
does  it  clearly  appear  that  a  writ  of  error 
could  have  been  served  so  as  to  operate  as 
a  supersedeas;  and  as  it  is  manifestly  in- 
equitable and  unjust  that  a  judgment  ob- 
tained without  notice  to  the  defendant 
should  be  enforced,  we  are  of  the  opinion 
that  it  is  not  clear  that  the  remedy  at  law 
is  adequate  and  complete."  So,  in  Smith 
v.  Carroll,  28  Tex.  Civ.  App.  330,  66  S.  W. 
60  L.R.A.(N.S.)  67 


863,  where  the  remedy  against  a  void  judg- 
ment by  appeal  was  doubtful,  uncertain, 
and  complicated,  and  liable  to  result  in 
vacating  a  valid  judgment  in  favor  of  the 
party  aggrieved  by  the  void  judgment,  it 
was  held  that  equity  would  afford  relief, 
the  court  saying  that  "the  mere  fact  that 
a  possible  remedy  at  law  exists  will  not 
prevent  a  resort  to  equity."  And  in 
Bankers'  L.  Ins.  Co.  v.  Robbins,  53  Neb. 
44,  73  N.  W.  269,  the  fact  that  a  right  to 
maintain  error  to  review  a  void  judgment 
existed  was  held  not  to  preclude  equity 
from  enjoining  enforcement  of  such  judg- 
ment, where  the  remedy  at  law  by  error 
would  liot  have  been  adequate,  because  of 
the  fact  that  the  aggrieved  party  in  the  pro- 
ceeding could  not  have  showed  that  the 
judgment  was  void. 

In  Robinson  v.  Reid,  50  Ala.  69,  it  was 
held  that  equity  would  perpetually  enjoin 
the  collection  of  a  judgment  at  law  ob- 
tained in  a  suit  in  which  there  was  no 
service  upon  the  defendant,  upon  proof  of 
such  nonexecution  of  process  and  a  show- 
ing of  a  valid  defense;  the  court  saying 
that  such  defendant  was  not  obligated  tc 
take  an  appeal  instead  of  resorting  to 
equity,  as  the  bill  presented  a  case  for  equit- 
able interference  independent  of  any  revers- 
ible error.  So,  in  Brin  v.  Topp,  131  111. 
App.  394,  it  was  contended  that  equity  is 
not  the  proper  forum  for  relief  from  a 
void  judgment  where  the  opportunity  of 
appeal  or  certiorari  is  open,  but  the  court 
held  that  where  t^c  additional  element  of 
fraud  is  present  the  aggrieved  party  may 
choose  his  forum  for  relief,  and  the  void 
judgment  was  enjoined. 

But  in  Texas  the  right  to  enjoin  enforce- 
ment of  a  void  judgment  seems  to  be  lim- 
ited to  cases  in  which  no  legal  remedy  can 
be  invoked,  the  later  decisions  at  least  hold- 
ing that  if  the  one  aggrieved  by  a  void 
judgment  has  had  an  opportunity  to  avail 
himself  of  the  remedy  of  review  by  appeal 
or  certiorari,  and  he  has  neglected  or  failed 
to  make  use  of  it,  relief  by  injunction  should 
be  denied  him.  Scales  v.  Gulf,  C.  &  S.  F. 
R.  Co.  —  Tex.  Civ.  App.  — ,  35  S.  W.  205 ; 
McHugh  V.  Sparks,  15  Tex.  Civ.  App.  57, 
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passed.  Before  they  will  be  denied  the  re- 
lief they  ask,  they  must  have  lost  the  right 
to  those  legal  remedies  by  their  laches  or 
negligence.  Assuming  that  the  appellants 
had  actval  knowledge  that  the  judgment 
had  been  given  against  them,  were  they 
legally  bound  to  appeal  from  it  or  remove 
it  to  the  district  court  by  writ  of  certi- 
orari? In  a  very  similar  case  (National 
Metal  Co.  v.  Greene  Con  sol.  Copper  Co.  11 
Ariz.  108,  9  L.R.A.(N.S.)  1062,  89  Pac. 
535),  the  court  said:  "If  the  allegations 
in  the  complaint  .  .  .  are  true,  there 
was  no  service  whatsoever,  and  the  judg- 
ment, though  not  void  on  its  face,  is  void 
in  fact;  and  plaintiff's  only  adequate  pro- 
tection lies  in  this  action.  That  it  did  not 
act  upon  the  information  acquired  from 
Pellegrin  was  not  neglect,  was  not  'sleep- 
ing on  its  rights,'  it  was  inaction  in  re- 
liance upon  its  legal  rights,  in  reliance 
upon  the  constitutional  guaranty  of  due 
process  of  law.     Such  is  not  the  inaction 


which  bars  relief  in  equity.  To  mecoinplisb 
such  a  bar,  it  is  said  that  inaction  must  be 
such  as  amounts  to  a  Violation  of  positive 
legal  duty.'  Pom.  £q.  Jur.  2d  ed.  856,  p. 
1187."  And  in  Cooley  ▼.  Barker,  122  lowt, 
440,  101  Am.  St.  Rep.  276,  98  X.  W.  289. 
being  an  action  to  enjoin  the  enforcement  of 
a  judgment  of  a  justice  of  the  pea«e,  it  was 
said:  "Appellees  also  contend  that  the 
plaintiff  is  not  entitled  to  relief  beeause  of 
laches,  and  for  the  further  reason  that  lie 
does  not  show  that  he  was  not  in  fact  in- 
debted to  the  plaintiff  in  the  judgment. 
There  is  no  foundation  either  in  fact  or  law 
for  the  first  proposition.  Plaintiff  had  no 
occasion  to  act  until  some  attempt  was 
made  to  enforce  the  void  judgment.  When 
that  was  done,  he  brought  his  action.  It 
was  timely,  and  defendants  were  in  no 
manner  prejudiced  by  the  delay." 

If  one  having  actual  notice  of  a  judgment 
given  against  him  by  a  court  having  no 
jurisdiction  must  act,  then  the  judgment  is 


'  38  S.  W.  537 ;  San  Antonio  &  A.  P.  R.  Co. 
V.  Glass,  —  Tex.  Civ.  App.  — ,  40  S.  W.  339 
(holding  that  in  Texas  tnere  is  no  distinc- 
tion between  void  and  voidable  judgments 
as  applied  to  suits  for  injunction)  ;  Slaugh- 
ter V.  American  Baptist  Publication  Soc. 
—  Tex.  Civ.  App.  — ,  150  S.  W.  224;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Ware,  74  Tex. 
47,  11  S.  W.  918  (holding,  in  answering  the 
question  whether  or  not  an  aggrieved  party 
is  entitled  to  an  injunction  against  a  void 
judgment  when  he  might  have  appealed  or 
sued  out  a  writ  of  certiorari,  "that  the 
general  rule  of  equity  should  apply,  and 
that  if  the  defendant  in  the  void  judgment 
has  had  an  opportunity  to  avail  himself 
of  a  legal  remedy  to  vacate  it.  and  has 
neglected  to  make  use  of  it,  relief  by  in- 
junction should  be  denied  him")  ;  Texas- 
Mexican  R.  Co.  V.  Wright,  88  Tex.  346,  31 
L.R.A.  200,  31  S.  W.  613,  affirming  —  Tex. 
Civ.  App.  — ,  29  S.  W.  1134;  Holman  v. 
G.  A.  S towers  Furniture  Co.  —  Tex.  Civ. 
App.  — ,  30  S.  W.  1120:  Rainwater  v. 
Gwaltney,  —  Tex.  Civ.  App.  — ,  157  S.  W. 
1191.  But  in  connection  with  the  foregoing 
Texas  cases,  see  Glass  v.  Smith,  66  Tex. 
548,  2  S.  W.  195,  wherein  it  was  held  that 
relief  can  be  given  against  a  void  judgment 
by  injunction,  and  in  which  the  court  seems 
to  have  regarded  the  aggrieved  party  as 
having  been  entitled  to  maintain  certiorari; 
Cunningham  v.  Taylor,  20  Tex.  126,  wherein 
it  was  held  that  failure  to  appeal  from  a 
judgment  void  for  want  of  jurisdiction  does 
not  operate  such  a  forfeiture  of  the  ag- 
grieved party's  rights  as  to  defeat  his  ap- 
plication for  an  injunction  restraining  en- 
forcement of  such  judgment;  and  Aycock 
v.  Williams,  18  Tex.  393,  wherein  the  court, 
in  discussing  the  remedies  available  against 
a  void  judgment,  said:  "The  only  question, 
therefore,  is  whether  the  defendant  should 
have  proceeded  by  injunction,  on  account 
of  the  nuUitv  of  the  judgment,  to  enjoin 
50  L.RJ^.(N.S.) 


its  collection;  or  may  have  a  certiorari  to 
bring  the  case  into  the  district  court  to 
have  the  judgment  set  aside  and  the  cause 
tried  anew.  That  he  might  have  pursued 
the  former  remedy  is  clear.  But  if  he  sees 
proper  to  adopt  the  latter,  it  is  not  per- 
ceived that  there  can  be  any  solid  objec- 
tion to  it.  It  is  a  more  convenient  remedy, 
as  being,  in  general,  more  to  the  advantage 
of  the  adverse  party,  who  will  then  have 
an  opportunity  of  obtaining  a  valid  judir- 
ment,  if  he  have  a  meritorious  case."  (Of 
course  cases  which  do  not  involve  an  amount 
sufficient  to  allow  of  an  appeal  or  writ  of 
certiorari  do  not  fall  within  this  rule.  See, 
as  illustration  of  this  class  of  cases,  Jen- 
ning  V.  Shiner,  —  Tex.  Civ.  App.  — ,  43  S. 
W.  276.) 

And  in  Wisconsin  it  has  been  held  that 
equity  will  not  restrain  by  injunction  the 
collection  of  a  void  judgment,  the  ground 
being  that  certiorari  to  reverse  it  affords 
a  plain,  adequate  remedy.  Crandall  ▼. 
Bacon,  20  Wis.  640,  91  Am.  Dec.  451. 

And  equitable  relief  against  void  judg- 
ments is  denied  in  West  Virginia  upon  the 
ground  that  an  appeal  from  such  a  judg- 
ment affords  an  adequate  remedy  at  law. 
Kanawha  ^  0.  R.  Co.  v.  Rvan,  31  W.  Va. 
364,  13  Am.  St.  Rep.  865,  6*S.  £.  924. 

And  in  Oklahoma,  a  recent  case.  Bilbv 
V.  Stuart,  39  Okla.  451,  135  Pac  931,  Uid 
down  the  rule  that  one  aggrieved  by  a  void 
judgment  cannot  maintain  an  equitable 
action  to  enjoin  enforcement  thereof  where 
he  has  a  remedy  by  appeal  and  does  not 
show  that  he  was  unavoidably  deprived  of 
such  means  of  relief. 

So,  in  the  Mississippi  case  of  Fleming  v. 
Nunn,  61  Miss.  603,  equitable  relief  against 
a  void  judgment  was  denied  on  the  groand 
that  the  aggrieved  person,  who  had  full 
knowledge  of  the  proceeding  and  the  entry 
of  the  judgment,  allowed  the  time  during 
which  he  could  have  tested  the  jo^giMB^ 
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not  void  to  all  intents  and  purposes,  an  im- 
possible conclusion.  If  the  judgment  is 
void,  and  no  rights  can  be  acquired  under 
it,  can  any  corresponding  burdens  or  obli- 
gations be  put  on  others  by  reason  of  it? 
If  the  judgment  was  Toid  as  to  appellants, 
why  would  they  be  compelled  to  take  notice 
of  it  any  more  than  any  other  person  in  the 
whole  world?  Nor  can  it  be  said  because 
of  notice,  because,  there  being  no  legal  no- 
tice, there  is  nothing  of  whicli  one  is  bound 
to  take  cognizance.  If  this  is  so,  then  a  court 
may  render  judgment  upon  the  sole  showing 
that  the  defendant  knew  that  a  suit  had 
been  brought  against  him  or  even  that  a 
fill  it  was  going  to  be  brought  against  him. 
Siling  V.  Hendrickson,  193  Mo.  365,  92  S. 
W.  105.  These  considerations  would  appear 
to  be  conclusive  against  the  proposition 
that  the  appellants  were  bound  to  act, 
though  they  knew  the  judgment  had  been 
given  against  them.  Nor  would  the  reme- 
dies by  appeal  or  certiorari  seem  adequate, 


as  those  remedies  are  given  and  controlled 
by  our  statutes.  By  availing  themselves  of 
those  remedies,  the  appellants  would  have- 
waived  the  violation  of  their  rights  of 
which  they  now  complain.  On  both  appeall 
or  writ  of  certiorari,  the  case  is  tried  in  the 
district  court  de  novo,  and  no  advantage 
can  be  taken  of  an  error  in  the  justice  of 
the  peace  court  as  to  process.  If  the  justice 
had  jurisdiction  of  the  subject-matter  of  the 
action  and  could  have  obtained  jurisdiction 
of  the  persons  of  the  defendants,  on  appeal 
or  certiorari  the  district  court  has  complete 
jurisdiction,  because,  to  pursue  either 
course,  the  appellants  must  have '  entered 
their  general  appearance.  Crolot  v.  Maloy,. 
2  N.  M.  198.  In  addition  to  waiving  their 
rights,  the  appellants  would  have  been  com- 
pelled to  give  bond,  pay  a  docket  fee  in  th» 
district  court,  and  perhaps  employ  an  at' 
torney.  The  amount  involved  does  not  af' 
feet  the  principle  involved.  In  a  case  in- 
volving a  few  dollars,  a  poor  man  might 


by    appeal   or  certiorari  to  elapse  without 
having  so  tested  it. 

And  in  New  York  it  has  been  held  that 
equity  will  not  enjoin  a  void  judjjment 
where  the  aggrieved  party  had  an  adequate 
remedy  at  law  by  appeal,  of  which,  by  rea- 
son of  his  own  negligence,  he  did  not  avail 
himself.  Barron  v.  Feist,  122  A  pp.  Div.  687, 
107  N.  Y.  Supp.  494.  But  see  51  Misc.  589, 
101  N.  Y.  Supp.  72,  wherein  it  was  said  that 
the  remedy  against  a  void  judgment  is 
either  to  appeal  or  to  resort  to  a  court  of 
equity. 

And  in  Arkansas  it  has  been  held  that 
equity  will  not  enjoin  a  judgment  merely 
because  it  is  void,  but  that  for  equity  to 
interfere  the  aggrieved  party  must  show 
that  he  has  no  full  and  adequate  remedy 
at  law  either  by  appeal,  certiorari,  or  other 
legal  procedure.  Winfield  v.  McLure,  48  Ark. 
.no,  3  S.  W.  439;  Fuller  v.  Townslv-Mv- 
rick  Drv  Goods  Co.  58  Ark.  314,  24  S.  W. 
0.35;  Knight  v.  Creswell,  82  Ark.  330,  118 
Am.  St.  Rep.  74,  101  S.  W.  754,  holding 
that  if  the  defect  appeared  on  the  face  of 
the  judgment  the  remedy  against  it  was 
complete  by  certiorari,  and  that  if  the  in- 
validity of  the  judgment  did  not  appear  on 
its  face  the  justice  who  rendered  it  had 
j>ower  to  correct  it,  and  that,  from  a  re- 
fusal to  so  correct,  an  appeal  lies,  in  which 
case  the  remedy  at  law  was  plain.  From 
this  it  follows  that  were  there  either  a 
right  of  appeal  or  a  right  to  bring  certio- 
rari, equity  would  not  enjoin  the  void  judg- 
ment. 

And  upon  the  ground  that  the  jurisdic- 
tion of  equity  cannot  be  invoked  against  a 
void  judgment  where  there  are  adequate 
legal  remedies  and  no  special  equities  are 
shown,  it  was  held  in  Birmingham  R.  & 
Electric  Co.  v.  Birmingham  Traction  Co.  121 
Ala.  476,  25  So.  777,  that  equity  will  not 
enjoin  a  void  judgment  from  which  an  ap- 
peal could  be  taken  and  the  judgment  an- ' 
60  L.R^.(N.S.) 


nulled.  So,  in  Shaul  v.  Duprev,  48  Ark. 
331,  3  S.  W.  366,  it  was  held  that  equity 
will  not  enjoin  a  void  judgment  where  thor 
aggrieved  party  has  an  adequate  remedy 
at  law  by  appeal  or  by  certiorari,  unless: 
some  element  of  equity  is  shown  in  addi' 
tion  to  the  allegation  that  the  judgment  is 
void.  * 

And  it  has  been  held  that  where  the 
practice  permits  an  application  to  the 
court  rendering  a  void  judgment  to  set  it 
aside,  and  an  appeal  upon  a  denial  of  the 
application,  such  remedy  defeats  an  equit' 
able  action  to  set  aside  the  judgment  and 
enjoin  collection  thereof.  Jamieson  v. 
Caster,  16  Ind.  426;  Petalka  v.  Fitle,  33^ 
Neb.  766,  51  N.  W.  131.  So,  in  Comstock 
V.  Clemens,  19  Cal.  77,  a  preliminary  m- 
junction  enjoining  a  sale  under  and  setting* 
aside  a  void  judgment  was  dissolved  seem- 
ingly upon  the  ground  that  the  aggrieved 
party  had  a  sufficient  legal  remedy ;  the- 
court  saying  that  he  had  an  effectual  remedy 
by  applying  to  the  court  to  set  the  executioiv 
aside,  and  that  if  the  motion  should  be 
denied  an  appeal  could  be  taken  from  the^ 
order  if  the  time  for  that  purpose  had  not 
elapsed,  and  that  if  the  time  to  appeal  had' 
elapsed  the  judgment  could  be  reviewed  by 
certiorari. 

And  in  Hoover  v.  Bartlett,  42  Or.  145,. 
70  Pac.  378,  which  was  an  action  to  set 
aside  a  judgment  void  on  its  face  for  amend- 
ment without  jurisdiction,  it  was  held  that 
equity  could  not  take  jurisdiction  because 
the  aggrieved  party  had  an  adequate  and 
complete  remedy  at  law  by  offering  the 
original  decree  in  evidence  in  an  action 
brought  to  recover  possession  of  certain 
property  title  to  which  was  evidenced  by 
the  original  decree,  but  was  rendered  con- 
elusive  against  the  plaintiff  therein  by  the 
amendment,  and  by  appealing  were  thet 
proffer  rejected.  Q.  J.  C» 
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be  compelled  to  abide  an  invasion  of  his 
Tightft.  If  the  statutes  permitted  the  jus- 
tice of  the  peace  upon  a  special  appearance 
to  set  such  a  judgment  aside,  or  if,  on  re- 
moval, the  district  court  might  reverse  for 
:8uch  an  error  and  cast  the  party  at  fault 
in  the  costs,  the  case  would  be  different. 
Such  legal  remedies  would  be  as  complete, 
practically,  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administration, 
as  the  remedy  in  equity. 

Nor  do  appellants  have  a  plain,  speedy, 
and  adequate  remedy  at  law  in  an  action 
against  the  justice  of  the  peace  or  the 
officer  acting  by  virtue  of  the  execution. 
As  announced  in  Gutierres  v.  Pino,  1  N. 
M.  «392,  where  it  was  said  that  the  fact 
that  the  legal  remedy  for  a  wrong  is  ex- 
pensive and  inconvenient  will  not  give  a 
court  of  chancery  jurisdiction;  but  the  de- 
cision must  be  treated  as  overruled  by  the 
Supreme  Court  of  the  United  States.  In 
the  case  of  Walla  Walla  v.  Walla  W^alla 
Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19 
Sup.  Ct.  Rep.  77,  where  it  was  said:  **This 
court  has  repeatedly  declared  in  affirmance 
of  the  general  accepted  proposition  that 
the  remedy  at  law,  in  order  to  exclude  a 
concurrent  remedy  at  equity,  must  be  as 
complete,  as  practical,  and  as  efficient  to 
the  ends  of  justice  and  its  prompt  admin- 
istration as  the  remedy  in  equity."  The 
Tcmcdy  appellants  now  seek  is  beyond  any 
•doubt  far  more  complete,  practical,  and 
•efficient  to  the  ends  of  justice  and  its 
prompt  administration  than  any  known 
action  at  law. 

For  the  reasons  above  stated,  the  judg- 
ment of  the  lower  court  is  reversed,  and 
this  cause  remanded. 

Roberts,  Ch.  J.,  and  Parker,  J.,  eon- 
cur. 


clerk  and  the  proceeds  embezzled,  notwith- 
standing the  bond  was  executed  to  the  state 
of  Oklahoma  as  obligee. 

Same  —  effect  of  statute. 

2.  The  statute  mentioned  provides  thtt 
for  official  misconduct  forfeiting  an  official 
bond,  any  person  injured  thereby  may,  in 
his  own  name,  bring  an  action  thereon. 

Same  ^  voluntary  ^  effect. 

3.  A  bond,  voluntarily  given  by  a  district 
court  clerk  prior  to  the  passage  of  the  act  of 
March  19,  1010  (Sess.  Laws  1910,  p.  129 1, 
naming  the  state  of  Oklahoma  .as  obliges, 
conditioned  for  the  faithful  performance  uf 
his  official  acts,  and  for  the  accounting  and 
paying  over  of  all  moneys  by  him  receivtMi 
as  such  officer,  is  a  valid  and  binding  obli- 
gation, though  not  required  to  be  given  by 
statute,  where  supported  by  a  valid  con- 
sideration. 

Pleading  •—  execution  of  bond  —  de- 
murrer. 

4.  The  due  execution  of  the  bond  beins; 
charged  in  the  petition,  the  defense  that  ii 
was  given  without  consideration,  not  ap- 
pearing therein,  cannot  be  raised  by  de- 
murrer. 

Bail  —  certified  check  —  responsibllicy 
of  sureties. 

5.  Where  a  certified  check  is  given  by  a 
defendant,  against  whom  a  criminal  charge 
is  pending,  in  lieu  of  a  deposit  of  the  sum 
of  money  mentioned  in  the  order  admittin!? 
to  bail,  as  authorized  by  §  6108,  Oklahoma 
Rev.  Laws  1910,  and  said  check  is  cashed 
by  the  officer  and  the  proceeds  embezzU'd, 
the  fact  that  the  statute  does  not  authorize 
the  acceptance  of  a  certified  check  as  the 
equivalent  to  bail  is  immaterial,  in  an  ac- 
tion brought  against  the  sureties  on  the 
officer's  bond  by  the  drawer  of  the  check. 

Bond  ^  official  —  embezzlement  —  ac- 
quisition of  funds. 

6.  In  such  case  the  question  presented  i^ 
not  that  of  the  right  of  the  officer  to  accept 
as  the  equivalent  of  bail  the  certified  check, 
but  the  wrongful  act,  involving  official  mis- 
conduct,   of    the   officer    in    embezzling  the 
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ED  AHSMUHS,  Plff.  in  Err, 

V. 

E.  J.  BOWYER  et  aL 

(39  Okla.  376,  136  Pac.  413.) 

So|id  ^  officer  —  embezzlement  —  who 
may  sue. 

1.  Under  §  5349,  Rev.  Laws  1910,  an  ac- 
'tion  may  be  brought  against  a  district  court 
•clerk  and  the  sureties  on  his  official  bond,  by 
the  drawer  of  a  certified  check,  deposited 
-with  said  clerk  in  lieu  of  bail  in  a  criminal 
•case,  pending  in  the  court  of  which  he  is 
clerk,  and  which  check  was  cashed  by  the 

Headnotes  by  Sharp,  C. 
fiO  L.R.A.(N.S.) 


same. 


(September  23,  1913.) 


Note.  —  Liability  upon  bond  given  by 
public  officer  from  whom  no  bond  ii 
required. 

The  question  as  to  whether  a  bond  of  s 
public  official,  intended  as  a  statutory  bonJ. 
but  not  binding  as  such,  may  be  enforce  I 
as  a  common -law  bond,  is  discussed  in  Kuhl 
v.  Chamberlain,  21  L.R^.(N.S.)  766,  and 
the  note  thereto. 

While  there  are  not  many  cases  invoWinS 
this  question,  and  there  is  some  conflict 
among  those  that  do,  the  majority  sosiain 
the  court  in  Ahsmuhs  v.  Bowyq.  in  ^oU- 
ing  that  a  bond  voluntarily  given  by  t  pu^ 
lie  officer,  though  not  required  by  statutf, 
is  nevertheless  enforceable. 

Thus,  in  Montville  v.  Haughton,  7  Conn. 
643,  a  bond  taken  by  the  selectmen  fro0  & 
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ERROR  to  tlie  District  Court  for  Major 
County  to  review  a  judgment  sustain- 
ing separate  demurrers  to  the  petition  in 
an  action  brought  to  recover  the  proceeds 
of  a  certified  check  deposited  with  the  de- 
fendant district  clerk  in  lieu  of  bail  in  a 
criminal  case.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Stargis  &  Manatt  for  plaintiff 
in  error. 

Messrs.  John  V.  Roberts  and  A.  Fair- 
ctiild  for  defendants  in  error  Ogle  and 
Oneale. 

Mr.  S.  B.  Oberlcnder  for  defendant  in 
error  Cousins. 

Sharp,  C,  filed  the  following  opinion: 
Plaintiff's  petition  charges  that  in  the 
year  1908  the  defendant  E.  J.  Bowyer  was 
the  duly  elected,  qualified,  and  acting  clerk 
of  the  district  court  of  Major  county,  Okla- 
homa, and  that  the  defendants  W.  F. 
Cousins,  W.  H,  Ogle,  and  J.  P.  Oneale  were 
sureties  on  his  official  bond;  that  said  bond 
was  executed  on  the  3d  day  of  August,  1908, 
and  was  filed  with  the  county  clerk  and  ap- 


proved by  the  chairman  of  the  board  of 
county  commissioners  on  the  6th  day  of 
August  thereafter.  The  bond  was  made- 
payable  to  the  state  of  Oklahoma,  in  the- 
penal  sum  of  $2,000,  conditioned  that  the- 
said  £.  J.  Bowyer,  his  deputies,  and  all 
persons  acting  for  him  or  under  his  control! 
in  his  official  capacity,  should  well  and  tru' 
ly  perform  all  the  duties  of  said  office  as' 
required  by  law,  without  fraud,  favor,  fear, 
prejudice,  or  partiality,  and  account  for 
all  moneys  or  property  which  should  come 
into  his  hands  as  said  officer,  and  render 
to  the  legally  constituted  authorities  a  just, 
true,  and  correct  account  of  the  same,  as 
was  or  should  be  required  by  law,  and 
should  promptly  pay  and  deliver  to  proper 
persons,  or  officers  designated  by  law,  all 
money  which  might  come  into  his  hands  by 
virtue  of  said  office,  and  should  truly  acv 
count  for  all  the  balances  of  money  or  prop- 
erty remaining  in  his  official  hands  at  the 
expiration  of  nis  term  of  office.  From  the 
petition  it  appears:  That  on  or  about  the. 
25th  day  of  September,  1908,  the  plaintiff,, 
Ahsmuhs,  was  arrested  on  a  criminal  charger 
then  pending  against  him  before  one  Wil- 


tax  collector,  there  being  no  law  directing 
that  such  a  bond  be  taken,  was  nevertheless 
valid  and  enforceable. 

In  St.  Joseph  County  v.  CofTcnbury,  1 
Mich.  355,  it  appeared  that  a  statute  re- 
quired a  county  treasurer  to  give  a  bond 
to  the  county  commissioner,  and  thnt  later 
the  office  of  commissioner  was  abolished  and 
the  supervisor  system  adopted,  without  pro- 
vision being  made  for  the  giving  by  a  treas- 
urer of  a  bond  to  the  supervisors.  Under 
this  statutorv  situation  it  was  held  that  a 
bond  given  by  a  treasurer  to  the  super- 
visors, though  not  required  by  statute,  was 
valid  and  enforceable. 

In  State  v.  Harney,  67  Miss.  863,  while 
there  was  no  statutory  provision  requiring 
a  sheriff  to  execute  a  bond  as  tax  collector 
as  a  prerequisite  to  taking  office,  it  was 
held  that  statutorv  provisions  providing 
for  suit  on  such  bonds  and  otherwise  as- 
suming that  they  would  be  executed  were 
ample  to  validate  them  when  voluntarily 
ext»cuted. 

In  Com.  V.  Wolbert,  6  Binn.  292,  6  Am. 
Dec.  452,  it  was  held  that,  though  a  bond 
given  by  a  prothonotary  was  not  required 
by  statute,  it  was  nevertheless  valid  at  com- 
mon law  as  a  voluntary  obligation. 

In  Sooy  T.  State,  38*^  N.  J.  L.  324,  where 
a  state  treasurer,  after  being  an  officer  and 
having  given  a  bond  as  required  by  law, 
gave  another  bond  upon  demand  of  the  legis- 
lature, it  was  held  that,  though  not  re- 
quired by  law,  such  bond  was  enforceable 
as  a  voluntary  bond,  his  office  being  a  con- 
stitutional one,  beyond  the  power  of  tlie 
legislature,  so  that  their  demand  was  illegal 
and  compliance  with  it,  therefore,  volun- 
tary in  the  eye  of  the  law. 

And  in  United  States  v.  Tingey,  5  Pet. 
50  L.R.A.(N.S.) 


115,  8  L.  ed.  66,  the  court  said  that  the 
United  States  has  power,  by  virtue  of  its 
soveri'ignty,  to  take  a  voluntary  bond  from 
an  officer  without  statutory  provision  there- 
for, and  such  a  bond  would  be  valid  andl 
binding;  but  where  a  bond,  not  in  com- 
pliance with  a  statute  providing  therefor,, 
was  exacted  of  an  officer  as  a  condition  of 
his  continuing  in  office,  it  was  invalid. 

However,  in  State  v.  Bartlett,  30  Miss.. 
624,  a  bond  given  by  a  treasurer  to  account 
for  a  particular  fund,  for  which  a  special' 
bond  had  been  required  by  a  statute  that, 
had  been  repealed  before  the  bond  was  given,, 
was  held  not  enforceable,  the  court  making: 
a  distinction  between  8uch  a  bond  and  one- 
required  by,  but  not  in  conformity  with,  w. 
statute.  Nor  could  the  bond  be  enforced  as^ 
a  voluntary  act  of  the  parties,  as  it  was- 
without  consideration. 

So,  it  has  been  held  that  a  bond  exacte(^ 
}ay  the  board  of  county  commissioners  of  a 
registrar  of  deeds  as  a  condition  precedent 
to  his  taking  office,  when  no  bond  is  re- 
quired by  statute,  is  void.  Logan  County: 
V.  Harvey,  6  Okla.  629,  52  Pac.  402. 

In  State  v.  Heisey,  50  Iowa,  404,  9  N.  W.. 
327,  where  a  new  prison  was  established! 
and  a  warden  provided  for  it  without  provi- 
sion for  an  official  bond,  and  the  prisons 
commissioner  required  him  to  give  a  bond,- 
it  was  without  consideration,  and  could  not 
be  enforced  either  as  a  statutory  or  com- 
mon-law bond. 

.  And  that  case  was  followed  in  Hoeg  ▼* 
Pine,  143  Iowa,  243,  121  N.  W.  1019,  where 
a  special  constable  appointed  to  serve  a 
search  warrant  was  not  required  by  statute 
t6  give  a  bond,  but  such  a  bond  was  required 
by  the  justice  appointing  him.       R.  lL  S» 
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tiam  Walt,  a  duly  elected,  qualified,  and 
acting  justice  of  the  peace  in  said  county, 
and,  being  arraigned  before  tlie  said  justice 
of  the  peace  court  on  said  criminal  charge, 
and,  as  we  understand  said  petition,  upon 
being  held  for  his  appearance  before  the  dis- 
trict court  of  Major  county,  executed  and 
•delivered,  in  lieu  of  bail,  a  certified  check, 
jpayable  to  the  said  William  Walt,  justice 
•of  the  peace,  or  order,  in  the  sum  of  $750, 
,and  which  said  check  was  drawn  on  the 
Bank  of  Ringwood,  Oklahoma,  and  was  duly 
•eertified  by  said  bank,  acting  through  its 
icashier.  That  thereafter  said  check  was 
lindorsed  by  the  payee,  William  Walt,  jus- 
tice of  the  peace,  and  by  him  delivered  to 
the  said  £.  J.  Bowyer,  as  clerk  of  the  said 
district  court.  Thereafter,  during  the 
year  1909,  the  said  criminal  charge,  then 
.pending  in  the  district  court  against  said 
defendant,  was  dismissed.  Subsequently,  as 
Appears  from  the  indorsement  on  said  cer- 
tified check  attached  to  plaintiflTs  petition, 
the  same  was  indorsed  by  the  said  E.  J. 
Bowyer,  clerk  of  the  district  court,  and,  it 
is  charged,  the  proceeds  thereof  by  him 
embezzled,  and  that  the  said  Bowyer  there- 
after absconded  from  the  state,  without 
having  paid  to  the  drawer  of  said  check, 
the  plaintiff  herein,  the  said  sum  of  $750, 
or  any  part  thereof.  That  due  demand  had 
been  made  of  the  sureties  for  the  payment 
thereof,  which  was  by  them  refused.  The 
•defendant  Cousins  demurred  to  the  peti- 
tion upon  four  grounds,  two  only  of  which 
we  need  mention:  (1)  That  the  plaintiff 
liad  no  legal  capacity  to  sue;  (2)  that  the 
petition  did  not  state  facts  sufficient  to  con- 
:stitute  a  cause  of  action.  The  defendants 
tOgle  and  Oneale  filed  their  separate  de- 
tfnurrers,  charging  that  the  facts  stated  in 
(plaintiff's  petition  did  not  constitute  a 
icause  of  action  in  favor  of  plaintiff  and 
against  said  defendants.  The  court  sus- 
tained the  demurrers  and  rendered  judg- 
jnent  for  the  defendants  for  costs. 

Considering,  first,  the  demurrer  of  the 
■defendant  Cousins  on  the  ground  that  the 
plaintiff  had  no  legal  capacity  to  sue, 
counsel  has  not  attempted  to  support  bis 
•position  by  the  citation  of  any  au- 
rthorities.  Section  6349,  Rev.  Laws  1910, 
however,  to  our  minds  coiKjIusively 
gives  the  right  of  action  to  the  plain- 
tiff. This  section  reads:  ''When  an  officer, 
(executor,  or  administrator  within  this 
^tate,  by  misconduct  or  neglect  of  duty> 
forfeits  his  bond  or  renders  his  sureties 
liable,  any  person  injured  thereby,  or  who 
18,  by  law,  entitled  to  the  benefit  of  the 
•security,  may  bring  an  action  thereon  in 
Ins  own  name,  against  the  officer,  executor, 
or  administrator  and  his  sureties,  to  re- 
rover  the  amount  to  which  he  may  be 
CO  iL.R.A.(N.8.) 


entitled  by  reason  of  the  delinquency.  The 
action  may  be  instituted  and  proceeded  in 
on  a  certified  copy  of  the  bond,  which  copj 
shall  be  furnished  by  the  person  holding  ttie 
original  thereof." 

Another  provision  of  the  statute,  bearing 
upon  the  plaintiff's  right  to  sue,  is  found  in 
§  4683,  Rev.  Laws  1910,  providing  that 
''officers  mav  sue  and  be  sued  in  such  name 
as  is  authorized  by  law,  and  official  bonds 
may  be  sued  upon  in  the  same  way." 

Obviously,  plaintiff's  right  of  action 
comes  within  the  clear  meaning  and  intent 
of  the  former  statute.  Upon  the  criminal 
charge  pending  against  him  being  dis- 
missed, he  was  entitled  to  the  immediate 
return  of  the  certified  check,  or,  if  cashed, 
to  its  proceeds.  Rev.  Laws  1910,  §  6008. 
This  check,  or  the  cash  proceeds  thenwf. 
was  due  him,  and  by  a  failure  to  return  it. 
or  to  pay  over  the  proceeds  to  him,  he  was 
injured  by  the  official  misconduct  of  the 
ofiicer,  and,  on  account  of  said  officer's  de- 
linquency, was  entitled  to  recover,  in  a 
direct  action  against  his  sureties,  unless 
on  account  of  other  defenses  hereinafter 
considered.  The  language  of  the  statute 
admits  of  no  other  construction,  and  the 
fact  that  the  obligee  in  the  bond  wa«  the 
state  of  Oklahoma  in  nowise  inveighs 
against  plaintiff's  right  to  sue  in  his  ovn 
name.     Crowell  v.  Ward,  16  Kan.  60. 

The  principal  ground,  however,  upon 
whicli  defendants  in  error  rest  their  case 
is  that  at  the  time  the  bond  was  given  and 
approved  there  was  no  law  in  this  state 
requiring  the  district  clerk  to  give  bond. 
Assuming,  as  counsel  for  both  parties  con- 
cede, that  prior  to  the  time  the  act  of 
March  19,  1910  (Sess.  Laws  1910,  p.  129). 
became  effective  there  was  no  law  requiring 
the  clerk  of  the  district  court  to  enter 
into  an  official  undertaking  to  the  state, 
conditioned  for  the  faithful  performance  of 
his  official  duties,  and  for  the  accounting 
and  paying  over  of  all  moneys  by  him  re- 
ceived as  such  officer,  what,  then,  are  the 
rights  of  the  sureties  upon  the  bond  sned 
on?  The  great  weight  of  authority,  we 
believe,  sustains  the  position  that  a  bond, 
given  by  a  public  official,  though  not  re^ 
quired  by  statute,  is  good  at  common  law. 
if  entered  into  voluntarily,  for  a  valid  con- 
sideration, and  if  it  is  not  repugnant  to 
the  letter  or  policy  of  the  law,  and  that 
the  sureties  on  such  bond  are  bound  there- 
by. Brandt,  Suretyship,  §§  31.  618:  Mnr- 
free,  Official  Bonds,  §  64;  Throop,  Pub.  Off. 
§  188;  People  use  of  Houghton  v.  Newbcrn. 
162  Mich.  292,  116  N.  W.  419;  Com.  v. 
Wolbert,  6  Binn.  292,  6  Am.  Dec.  452: 
United  States  Fidelity  &  G.  Co.  v.  Rainej. 
120  Tenn.  357,  113  S.  W.  397;  Bank  of 
Northern  Liberties  v.  Creason,  12  Serg.  A 
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R.  306;  Pritchett  ▼.  People,  6  111.  525; 
Johnson  v.  Caffey,  59  Ala.  331 ;  MontviUe  v. 
Haughton,  7  Conn.  543;  Hoboken  v.  Harri- 
son, 30  N.  J.  L.  73;  Sooy  v.  State,  38  N. 
J.  L.  324;  Missoula  County  v.  Edwards,  3 
Mont.  60;  Dignan  v.  Shields,  51  Tex.  322; 
State  y.  Harney,  57  Miss.  863;  Thompson  v. 
Buckbannon,  2  J.  J.  Marsh.'  416;  Cotton 
T.  Wolf,  14  Bush,  238;  Tinsley  v.  Kirby, 
17  S.  C.  1;  United  States  v.  Tingey,  5  Pet. 
115,  8  L.  ed.  66;  United  States  v.  Linn,  15 
Pet.  290,  10  L.  cd.  742;  United  States  v. 
Bradley,  10  Pet.  343,  360,  9  L.  ed.  448, 
455. 

As  said  in  Brandt  on  Suretyship,  §  31: 
**The  general  rule  is  that  a  bond,  whether 
required  by  statute  or  not,  is  good  at  com- 
mon law  if  entered  into  voluntarily,  for  a 
valid  consideration,  and  if  it  is  not  repug- 
nant to  the  letter  or  policy  of  the  law;  and 
a  surety  on  such  bond  is  bound  thereby. 
The  voluntary  bond  of  a  state  treasurer, 
'which  is  not  demandable  by  law,  of  a  county 
treasurer,  where  there  is  no  law  requiring 
a  bond  to  be  given,  of  a  deputy  collector  of 
customs  where  there  is  no  law  prescribing 
a  bond  to  be  given,  .  .  .  are  all  valid, 
and  bind  the  sureties  who  sign  them.*' 

Nothing  appears  in  the  petition  to  indi- 
cate in  any  way  that  the  bond  in  question 
was  not  voluntarily  entered  into  by  both 
the  principal  and  the  sureties.  The  giving 
of  such  an  obligation  is  not  prohibited  by 
the  statute,  nor  is  it  inconsistent  with  the 
policy  of  the  law.  The  distinction  between 
the  voluntary  giving  of  a  bond  in  such 
cases  and  where  those  in  authority  extort 
or  compel  the  giving  of  a  bond,  without  re- 
gard to  the  statutory  omission,  was  recog- 
nized by  the  territorial  supreme  court,  in 
Logan  County  v.  Harvey,  6  Okla.  629,  52 
Pac.  402.  It  was  there  held  that  an 
official  bond,  which  is  executed  in  a  case 
"where  the  statute  does  not  require  the 
officer  to  give  a  bond  as  a  condition 
precedent  to  the  officer's  being  allowed  to 
enter  into  and  discharge  the  duties  of  said 
office  and  collect  the  emoluments  thereof,  is 
void;  and  this  is  so  whether  the  board  of 
county  commissioners  which  exacted  said 
bond  is  given  any  supervisory  control  over 
said  officer  or  not.  The  court,  however, 
made  mention  of  the  fact  that  there  were 
many  authorities  sustaining  the  position 
that  a  bond,  voluntarily  given  for  the  per- 
formance of  an  official  act,  was  valid, 
though   not  required  by  statute. 

That  the  bond  given  was  .without  con- 
sideration cannot  properly  be  raised  by  de- 
murrer. If  there  was  illegality  in  the 
transaction,  that  issue  should  have  been 
tendered  by  answer,  even  though  there  ap- ' 
pear  discrepancies  in  the  dates  shown  by 
the  petition  and  the  copy  of  the  bond  * 
^0  L.RJ^.(N.S.) 


attached  as  an  exhibit.  Tyler  t.  Hand,  7 
How.  673,   12  L.  ed.  824. 

Section  6108,  Rev.  Laws  1910,  authorizes 
a  deposit  of  the  sum  of  money  mentioned 
in  the  order  admitting  to  bail,  as  the 
equivalent  of  bail,  and  upon  such  deposit 
the  defendant  must  be  discharged .  from 
custody.  In  Whiteaker  v.  State,  31  Okla. 
65,  119  Pac.  1003,  it  was  held  that  this 
provision  of  the  statute  was  not  repug- 
nant to  §  8  of  the  Bill  of  Rights.  It  is 
urged,  however,  by  counsel  for  defendant  in 
error  Cousins,  that  the  check  given  by 
plaintiff  in  error  as  a  deposit  for  bail  was 
not  in  compliance  with  the  requirements 
of  the  foregoing  statute,  and  therefore 
plaintiff  could  not  recover.  The  check  was 
certified  by  the  bank  on  which  it  was  drawn. 
It  was  indorsed  by  the  payee,  and  there- 
upon delivered  to  the  clerk  of  the  district 
court,  the  proper  custodian  thereof.  After 
delivery,  the  district  clerk,  defendant  Bow- 
yer,  in  his  official  capacity  indorsed  said 
check  and  embezzled  the  proceeds.  The 
check,  when  certified,  answered  the  purpose 
of  a  cash  deposit,  and  was  used  and  treated 
by  the  parties  as  money. 

The  legal  effect  attached  to  the  giving  and 
acceptance  of  a  certified  check  is  considered 
in  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  604,  19  L.  ed.  1008;  Blake 
V.  Hamilton  Dime  Sav.  Bank  Co.  79  Ohio 
St.  189,  20  L.R.A.(N.S.)  290,  128  Am.  St. 
Rep.  684,  87  N.  E.  73,  16  Ann.  Cas.  210; 
Wright  V.  MacCarty,  92  111.  App.  120.  In 
the  former  opinion,  quoted  with  approval 
by  this  court  in  Indiahoma  Oil  Co.  v. 
Thompson  Oil  &  Gas  Co.  38  Okla.  140,  132 
Pac.  481,  it  is  said:  "By  the  law  mer- 
chant of  this  country  the  certificate  of  the 
bank  that  a  check  is  good  is  equivalent  to 
acceptance.  It  implies  that  the  check  is 
drawn  upon  sufficient  funds  in  the  hands  of 
the  drawee,  that  they  -have  been  set  apart 
for  its  satisfaction,  and  that  they  shall  be 
so  applied  whenever  the  check  is  presented 
for  payment.  It  is  an  undertaking  that 
the  check  is  good  then  and  shall  continue 
good,  and  this  agreement  is  as  binding  on 
the  bank  as  its  notes  of  circulation,  a  cer- 
tificate of  deposit  payable  to  the  order  of 
the  depositor,  or  any  other  obligation  it 
can  assume.  The  object  of  certifying  a 
check,  as  regards  both  parties,  is  to  enable 
the  holder  to  use  it  as  money.  The  trans- 
feree takes  it  with  the  same  readiness  and 
sense  of  security  that  he  would  take  the 
notes  of  the  bank.  It  is  available  also 
to  him  for  all  the  purposes  of  money." 
Thus  it  continues  to  perform  its  import- 
ant functions  until  in  the  course  of  busi- 
ness it  goes  back  to  the  bank  for  redemp- 
tion and  is  extinguished  by  payment. 
Generally,  it  may  be  said  that  the  certi- 
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fication  of  a  check  by  the  bank  on  which  it 
is  given  implies  that  the  drawer  has 
sufficient  funds  deposited  with  the  bank, 
and  that  they  have  been  set  apart  and  will 
be  retained  for  the  holder,  whoever  he  may 
be,  and  whenever  the  check  may  be  pre- 
sented. Merchants'  Bank  v.  Baird,  17 
L.R.A.(N.S.)  626,  90  C.  C.  A.  338,  160 
Fed.  642;  Continental  Nat.  Bank  t.  Metro- 
politan Nat.  Bank,  107  111.  App.  455; 
Smith  V.  Field,  19  Idaho,  658,  114  Pac. 
668,  Ann.  Cas.  1912C,  354;  Blake  v.  Hamil- 
ton Dime  Sav.  Bank  Go.  and  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  supra. 

It  is  unnecessary,  however,  for  us  to 
determine  the  question  of  the  right  of  one 
against  whom  a  criminal  charge  is  pend- 
ing, to  deposit,  in  lieu  of  bail,  a  certified 
check;  for  the  question  presented  for  our 
consideration  rests  not  upon  the  right  of 
either  the  justice  of  the  peace  or  tlie  dis- 
trict court  clerk  to  accept,  as  the  equivalent 
of  bail,  a  certified  check,  but  the  act  of  the 
latter  in  embezzling  the  proceeds  of  the 
check.  Upon  the  check  being  cashed,  there 
was  in  the  hands  of  the  clerk  the  amount 
r('])ro8ented  thereby,  in  cash,  answering  to 
all  intents  and  purposes  as  an  original  cash 
deposit.  The  mere  fact  that  the  defendant 
Bowyer  did  not  receive  the  cash  in  the 
first  instance,  but  instead  its  representa- 
tive, did  not  thereby  license  him  to  ap- 
propriate the  proceeds  with  impunity. 
Neither  he  nor  his  sureties  (if  the  latter 
are  otherwise  Hable)  can  escape  liability 
on  this  account. 

For  the  reasons  stated  the  judgment  of 
the  trial  court  should  be  reversed,  and  the 
cause  remanded. 

Per  Curiam:  • 

Adopted  in  whole. 
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EL  RENO  MUTUAL  FIRE  INSURANCE 

COMPANY,  PlflF.  in  Err., 

v. 

MRS.  S.  E.  SUTTON. 
(—  Okla.  — ,  137  Pac.  700.) 

Judgment  ^  perjury  ^  effect. 

1.  The  obtaining  of  a  judgment  by  wilful 
and  corrupt  perjury  is  obtaining  it  by  fraud 
within  the  meaning  of  subdivision  4,  §  5267, 
Rev.  Laws  1910. 

Same  —  arrest. 

2.  While  the  weight  of  authority  seems 
to  be  to  the  effect  that  a  court  of  equity 

Headnotes  by  Robebtson,  C. 
60  L.R.A.(N.S.) 


will  not  arrest  the  execution  of  a  judgment 
founded  upon  false  testimony  which  wu 
considered  and  passed  on  by  the  trial  court 
in  the  case  in  which  the  judgment  com- 
plained of  was  rendered,  yet  in  this  state 
the  rule  is  that  the  intentional  productioD 
of  false  testimony  will,  in  a  proper  case, 
justify  the  annulment  of  a  judgment  ren- 
dered on  account  of  such  testimony. 

Equity   —   setting:   aside  judgment  for 
fraud. 

3.  Where  the  unsuccessful  party  has  bwn 
prevented  from  exhibiting  fully  his  case  by 
fraud  and  perjury  practised  on  him  by  his 
opponent,  and  it  is  clear  that  by  reason  of 
such  fraud  and  perjury  there  has  never  been 
a  real  contest  in  the  trial  or  hearing  of  the 
case,  a  court  of  equity  may  set  aside  tlie 
judgment  thus  rendered,  and  grant  a  oev 
trial. 

Same  ^  conditions  of  relief. 

4.  Before  a  court  of  equity  will  interfere 
with  a  judgment  rendered  on  perjured  tes- 
timony, and  order  a  new  trial,  it  must  be 
made  to  appear  that  the  injured  party  has 
used  due  diligence  in  presenting  the  matter 
to  the  court,  and  that  he  is  clearly  entitled 
to  the  relief  sought;  that  the  question  pre- 
sented has  never  been  litigated  in  any  court 
on  account  of  the  perjury  complained  of. 
and  that  but  for  the  perjury  the  question 
raise<I  would  have  been  fully  presented  and 
adjudicated  at  the  former  trial;  that  the 
question  of  perjury  complained  of  could  not 
have  been  litigated  at  the  former  trial  bv 
the  use  of  due  diligence;  that  the  rehk 
sought  could  not  have  been  obtained  by  mo> 
tion  or  other  plea  in  the  action  where  the 
judgment  was  rendered;  and  that  a  full 
and  meritorious  defense  to  the  action  is 
pleaded,  and  which,  on  account  of  the  per- 
jury complained  of,  could  not  have  been  pre* 
sen  ted  in  the  former  trial. 

(December  23,  1913.) 

1]^  RROR  to  the  District  Court  for  Wash- 
^  ita  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
set  aside  and  vacate  a  judgment  alleged  to 
have  been  fraudulently  obtained  by  her  ia 

Note.  ^  For  perjury  as  ground  for  relief 
against  judgment,  see  notes  to  Graves  v. 
Graves,  10  L.R.A.(N.S.)  216;  South  Havon 
&  E.  R.  Co.  V.  Culver,  23  L.R.A.{N.S.» 
664;  and  Reeves  v.  Reeves,  25  LJ(.A.{X.^J 
574,  and  later  cases,  Koop  v.  Acken,  35 
L.R.A.(N.S.)  782;  Wirth  v.  Weigand,  $5 
L.R.A.(N.S.)  1103;  Guth  v.  Bell,  42  L.R.A. 
(N.S.)  692:  and  McElrath  v.  Uttell  44 
L.R.A.(N.S.)  505. 

See  also  note  to  Crouse  v.  McVickar.  45 
L.R.A.(N.S.)  1159,  for  fraud  or  perjury 
as  ground  of  attack  upon  a  judgment  en- 
tered upon  stipulation  or  eompromi»>. 

For  perjury  or  subornation  of  perjury  a» 
a  ground  of  civil  action,  see  note  to  (Jo  Irttr 
v.  Gaskill,  24  L.R.A.(N.S.)    265,  and  liter 
case,  Schaub  v.  O'Ferral,  39  L.R.A.(K.S.> 
416. 


EL  RENO  MUX.  F.  INS.  CO.  ▼.  SUTTON. 


1065 


an  action  on  a  fire  insurance  policy.     Re- 
versed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Will  H.  Cbappell  and  Brett  A 
nice,  for  plaintiff  in  error: 

The  wilful  and  corrupt  perjury  of  the 
plaintiff  in  the  obtaining  of  said  judgment, 
and  the  removal  and  concealing  of  the 
goods  for  the  purpose  of  deceiving  the 
court  and  jury,  is  the  fraud  contemplated 
in  the  division  of  the  statute  under  which 
this  action  is  brought. 

Laithe  r.  McDonald,  12  Kan.  340;  Green 
▼.  Bulkley,  23  Kan.  136;  Provins  v.  Lovi,  6 
Okla.  94,  50  Pae.  81;  Williamson  v.  Wil- 
liamson, 15  Okla.  680,  83  Pac.  718;  Mc- 
Lrfiughlin  ▼.  Nettleton,  25  Okla.  319,  105 
Pac.  6G2;  Munro  v.  Callahan,  55  Neb.  75, 
70  Am.  St.  Rep.  360,  75  N.  W.  151;  Pea- 
gram  V.  King,  9  N.  C.  <2  Hawks)  605,  11 
Am.  Dec.  793;  McMurray  v.  McMurray, 
67  Tex.  665,  4  S.  W.  357;  Avocato  v. 
Dcll'Ara,  —  Tex.  Civ.  App.  — ,  84  S.  W. 
443;  Secord  v.  Powers,  61  Neb.  615,  87 
Am.  St.  Rep.  474,  85  N.  W.  846;  Meyers  v. 
S-mith,  69  Neb.  30,  80  N.  W.  273;  Barr  v. 
Post,  59  Neb.  361,  80  Am.  St.  Rep.  680,  80 
X.  W.  1041;  23  Cyc.  921;  White  v.  Sper- 
ling, 24  Pa.  Super.  Ct.  120;  Humphreys  v. 
Rawn,  8  W^atts,  78;  Furman  v.  Furman, 
153  N.  Y.  309,  60  Am.  St.  Rep.  629,  47  N. 
E.  577;  Smallwood  v.  Trenwith,  110  N.  C. 
91,  14  S.  £.  505;  Kemmerer's  Appeal,  125 
Pa.  283,  17  Atl.  420,  802;  Guild  v.  Phillips, 
44  Fed.  461;  Klaes  v.  Klaes,  103  Iowa,  689, 
72  X.  W.  777;  Colby  v.  Colby,  59  Minn. 
<3J,  50  Am.  St.  Rep.  421,  61  N.  W.  460. 

Mr.  T.  A.  Edwards,  for  defendant  in  er- 
ror: 

Fraud,  to  vitiate  a  judgment,  must  be 
extrinsic  and  collateral  to  the  issue  tried. 

23  Cyc.  1027;  Bleakley  v.  Barclay,  75 
Kan.  462,  10  L.R.A.(N.S.)  230,  89  Pac. 
!)00:  Friese  v.  Hummel,  26  Or.  145,  46 
Am.  St.  Rep.  610,  37  Pac.  458;  Pico  v. 
Cohn,  91  Cal.  129,  13  L.R.A.  336,  25  Am. 
St.  Rep.  159,  25  Pac.  970,  27  Pac.  537; 
Camp  V.  Ward,  69  Vt.  286,  60  Am.  St.  Rep. 
929,  37  Atl.  747;  Colby  v.  Colby,  59  Minn. 
432,  50.  Am.  St.  Rep.  420,  61  N.  W.  460; 
Oliver  v.  Pray,  4  Ohio,  175,  19  Am.  Dec. 
603;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Wells, 
61  Ark.  354,  30  L.R.A.  560,  54  Am.  St. 
Rep.  218,  33  S.  W.  208;  Wabash  R.  Co.  v. 
Mirrielees,  182  Mo.  126,  81  S.  W.  437; 
United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  ed.  93;  Steen  v.  March,  132  Cal. 
616,  64  Pac.  994;  Myers  v.  Berry,  3  Okla. 
612,  41  Pac.  580;  Vance  v.  Burbank,  101 
U.  S.  514,  25  L.  ed.  929;  Cummings  v.  Mc- 
Dermid,  4  Okla.  272,  44  Pac.  278;  Estes 
V.  Timmons,  12  Okla.  637,  73  Pac.  303; 
Bank  of  Pine  Bluff  v.  Levi,  90  Ark.  166, 
50  L.R.A.(N.S.) 


118  S.  W.  250;  Richards  v.  Moran,  137 
Iowa,  220,  114  N.  W.  1035;  J.  C.  Lewis 
Co.  V.  Adamski,  131  Wis.  311,  111  N.  W. 
495;  Mengel  v.  Mengel,  145  Iowa,  737,  120 
N.  W.  72,  122  N.  W.  899;  Zeitlin  v.  Zeitlin, 
202  Mass.  205,  23  L.R.A.(N.S.)  569,  132 
Am.  St.  Rep.  490,  88  N.  £.  62. 

• 

Robertson,  C,  filed  the  following  opin- 
ion: 

The  defendant,  Mrs.  S.  E.  Sutton,  on 
the  12th  day  of  February,  1908,  in  the  dis- 
trict court  of  Washita  county,  recovered  a 
judgment  against  the  Oklahoma  Farmers' 
Mutual  Indemnity  Association,  now  the 
£1  Reno  Mutual  Fire  Insurance  Company, 
plaintiff  herein,  in  the  sum  of  $825,  on  a 
fire  insurance  policy.  On  the  8th  day  of 
February,  1909,  the  defendant  in  that  case 
took  an  appeal  to  the  supreme  court, 
where,  in  February,  1911,  the  said  judg- 
ment was  affirmed  (27  Okla.  450,  112  Pac. 
996)  and  the  mandate  of  the  court  duly  is- 
sued and  filed  in  the  office  of  the  district 
clerk  of  Washita  county. 

On  February  8,  1911,  plaintiff  filed  its 
petition  in  equity  against  the  defendant 
in  the  district  court  of  Washita  county, 
and  sought  thereby  to  set  aside  and  va- 
cate the  judgment  above  referred  to,  on 
the  grounds  that  the  same  had  been  ob- 
tained by  fraud  practised  by  Mrs.  S.  £. 
Sutton,  the  prevailing  party,  in  obtaining 
the  rendition  of  said  judgment,  in  that  the 
said  Mrs.  S.  £.  Sutton  committed  wilful 
corrupt  perjury  in  giving  of  the  testimony 
at  the  trial  of  the  cause  upon  a  material 
fact  involved  in  said  cause,  and  that  she 
fraudulently,  and  for  the  purpose  of  de- 
ceiving the  court  and  jury  prior  to  the  giv- 
ing of  said  testimony,  had  removed  all  the 
goods  testified  to  by  her  as  having  been 
destroyed  by  fire  out  of  the  jurisdiction  of 
the  court,  and  out  of  the  state  of  Okla- 
homa, and  concealed  the  same,  with  the 
fraudulent  purpose  and  intent  of  deceiving 
the  court  and  jury,  and  to  wrongfully-  re- 
cover the  judgment  sought  to  be  set  aside. 
On  the  same  day  notice  was  served  on  de- 
fendant to  the  effect  that  on  the  14th  day 
of  February  plaintiff  in  error  would  make 
application  for  an  injunction  enjoining  de- 
fendant in  error  from  enforcing  said  judg- 
ment until  trial  of  said  cause.  On  Juno 
13,  1911,  defendant  filed  her  demurror  to 
plaintiff's  petition.  On  June  15,  1911, 
plaintiff  and  defendant  stipulated  in  writ- 
ing that  plaintiff  might  amend  its  petition 
inatanter  by  attaching  thereto  copies  of 
the  petition,  answer,  and  reply  filed  in  the 
original  cause,  wherein  the  judgment 
sought  to  be  set  aside  was  rendered,  and 
defendant  thereupon  refiled  her  demurrer 
to  said  petition  bo  amended.     The  demur- 
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murrer  to  said  amended  petition  contains 
three  grounds,  the  consideration  of  the  first 
two  being  rendered  unnecessary  by  the  ad- 
mission on  the  part  of  plaintiff  that  the 
matters  sought  to  be  raised  thereby  were 
not  such  questions  as  could  be  reached  by 
demurrer,  hence  the  only  ground  of  de- 
murrer with  which  we  need  concern  our- 
selves at  this  time  is  the  third,  which  is: 
*'That  said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
in  favor  of  plaintiff  and  against  defend- 
ant." This'  demurrer  coming  on  to  be 
heard  was  by  the  court  sustained,  and 
plaintiff,  refusing  to  plead,  elected  to  and 
did  stand  upon  said  demurrer,  whereupon 
the  court  dismissed  its  petition,  and  en- 
tered judgment  in  favor  of  the  defendant 
for  her  costs,  to  which  action  of  the  court 
the  plaintiff  excepted,  and  brings  this  ap- 
peal by  transcript  of  the  record  to  reverse 
the  same. 

A  consideration  gf  this  question  requires 
an  examination  of  the  petition.  Its  ma- 
terial allegations,  in  substance,  are  as  fol- 
lows: That  the  judgment  sought  to  be  set 
aside  was  obtained  by  the  fraud  of  Mrs. 
Sutton,  the  prevailing  party;  that  she 
swore  falsely  on  February  12,  1908,  at  the 
trial  of  said  cause,  that  the  goods  insured 
were  all  destroyed  by  fire  on  April  12, 
1007,  when  in  truth  and  fact  said  goods 
were  not  destroyed  by  fire,  but  had  been 
removed  out  of  the  state  of  Oklahoma,  and 
were  then  concealed  in  various  places  in 
the  territory  of  New  Mexico;  that  these 
facts  were  all  well  known  to  her,  and  were 
unknown  to  plaintiff  and  the  court  and 
jury  at  the  time  of  the  trial;  that  said 
facts  were  material,  and,  had  the  court  and 
jury  known  the  truth,  the  verdict  and  judg- 
ment would  have  been  for  the  defendant  in 
said  trial;  that  none  of  said  goods  were 
destroyed  as  alleged,  and  plaintiff  was  not 
liable  to  pay  for  same;  that  said  judgment 
thereby  was  wrongfully  and  fraudulently 
recovered  against  the  insurance  company  by 
said  false  testimony;  that  said  company 
had  no  means,  at  the  time  of  the  trial,  of 
ascertaining  that  the  said  property  had  not 
been  destroyed  by  fire,  although  it  made 
diligent  search  by  and  through  its  adjuster 
in  that  behalf;  that  on  or  about  April  23, 
1909,  said  insurance  company  discovered 
that  said  goods  had  not  been  destroyed  by 
fire,  but  were  then  in  the  territory  of  New 
Mexico;  that  immediately  upon  receipt  of 
such  information,  the  said  insurance  com- 
pany caused  search  warrants  to  be  issued 
and  served  in  New  Mexico,  and  discovered 
said  goods  so  charged  to  have  been  burned, 
and  found  the  same,  and  returned  them  to 
the  state  of  Oklahoma,  and  into  the  juris- 
diction of  the  district  court  of  Washita 
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county,  and  stored  them  in  the  oourthoose 
in  said  county;  that  thereafter  on  the  20th 
day  of  June,  1909,  the  courthouse  in  said 
county  was  burned,  together  with  all  the 
said  goods  found  by  said  insurance  com- 
pany, which  were  the  property  of  Mrs.  Sut- 
ton; that  by  reason  of  the  fact  of  an  ap- 
peal to  the  supreme  court  on  the  judgment 
complained  of,  the  insurance  company  was 
unable  to  bring  its  action  to  set  said  judg- 
ment aside  prior  to  the  time  of  filing  tbe 
instant  case;  that  the  insurance  company 
has  at  all  times  exercised  due  diligence  in 
defending  said  suit,  in  searching  for  said 
goods,  in  prosecuting  an  appeal  from  said 
judgment,  and  in  bringing  this  action  to 
vacate  said  judgment;  that  it  has  a  fnll 
and  complete  defense  (setting  same  out  in 
full ) ;  and  that  it  has  no  adequate  remedy 
at  law,  etc. 

This  action  is  brought  under  the  provisions 
of  subdivision  4  of  §  6094,  Comp.  Laws  of 
1909  (§5267,  Rev.  Laws  1910),  which 
reads  as  follows:  "The  district  court  shall 
have  power  to  vacate  or  modify  its  own 
judgments  or  orders,  at  or  after  the  term 
at  which  such  judgment  or  order  was  made. 
.  .  .  Fourth.  For  fraud  practised  by  the 
successful  party  in  obtaining  the  judgment 
or  order." 

The  foregoing  section   is  literal   copy  of 
§    568   of   the   Kansas   Code   of   Civil  Vro 
cedure,  and  was  adopted  by  this  jurisdic- 
tion in   1893;    it  has  been   frequently  held 
(Glazier   v.    Heneybuss,    19    Okla.   316,   91 
Pac.  872;  Barnes  v.  Lynch,  9  Okla,  156.  59 
Pac.  099;  Farmers'  State  Bank  v.  Stephen- 
son, 23  Okla.  695,  102  Pac.  992;  Z.  J.  Fort 
Produce  Co.  v.  Southwestern  Grain  &  Pro- 
duce Co.  26  Okla.  13,  108  Pac.  386)  that  the 
construction  placed  upon  an  adopted  stat- 
ute by  the  supreme  court  of  the  state  from 
which  it  is  taken  carries  w^ith  it  that  con- 
struction   as    a   part   of    the   statute   thus 
adopted,   and   that  therefore   the  constnir- 
tion  placed  upon  this  section  of  the  Code 
of  Civil  Procedure  by  the  supreme  court  of 
Kansas  prior  to  the  adoption  by  the  terri- 
tory of  Oklahoma   came   with   and   was  a 
part   of   the    statute,    and    that   Such   con- 
struction is  binding  upon  us.     This  being 
true,  counsel  for  the  insurance  company  in- 
sists that  the  question  in  this  case  must  be 
decided  in  its  favor,  and  cites,  in  support 
of  its  contention,  the  case  of  Laithe  v.  Mc- 
Donald,   12    Kan.    340,    where    it   is  said: 
"Where    direct    issues    of    fact    are   joined 
upon   proper  pleadings,  and   the  defendant 
uses  reasonable  diligence  to  be  ready  to  de- 
fend  the    action,    but    is   absent   from  the 
trial,   and    the   plaintiff,   who   is  the  only 
witness  who  testifies  at  the  trial,  obtains 
a   judgment   by   means   of   his  own  wilful 
and  corrupt  perjux7,    ^^    defendant  may 
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hare  the  judgment  yacated,  and  a  new  trial 
jn*ftnted,  under  the  fourth  subdivision  of 
i^  568  of  the  Code,  'for  fraud  practised  by 
the  successful  party  in  obtaining  the  judg- 
ment' ** 

This  holding  of  the  court  was  approved 
in  Green  v.  Bulkley,  23  Kan.  136,  in  the 
following  language:  ''By  the  provisions  of 
§  568  of  the  Civil  Code,  if  the  judgment 
was  obtained  by  perjury,  and  diligence  is 
shown,  the  defendant  can  obtain  a  vacation 
of  it,"  etc. 

The  supreme  court  of  Oklahoma  terri- 
tory, in  Provins  v.  Lovi,  6  Okla.  94,  60 
Pac.  81,  while  not  passing  directly  on  this 
question,  said,  in  considering  the  same: 
''In  a  proceeding  to  vacate  a  judgment 
against  a  defendant  for  fraud  practised  by 
the  plaintiff  in  obtaining  it,  the  petition 
must  set  forth  the  judgment  complained 
of,  and  must  also  fully  state  the  facts  con- 
stituting the  defense.  Unless  the  facts 
stated  show  an  existing,  valid,  and  meri- 
torious defense,  the  petition  is  fatally  de- 
fective.** And  quoted  with  approval  from 
Laithe  v.  McDonald,  supra,  as  follows:  "In 
I^ithe  V.  McDonald,  12  Kan.  340,  the  court 
vacated  a  judgment  for  fraud  practised  by 
the  prevailing  party,  because  the  party  who 
obtained  the  judgment  committed  wilful 
and  corrupt  perjury,  thereby  recovering  a 
judgment  for  $5,686,  when  in  fact  he  ought 
to  have  obtained  a  judgment  for  but  $1,800. 
However,  the  court  did  not  place  its  deci- 
sion upon  the  ground  that  .  .  .  [it] 
should  be  vacated  because  of  ewcessive  dam- 
ages, hut  placed  it  squarely  upon  the  fact 
that  the  prevailing  party  had  committed 
icilful  and  corrupt  perjury  in  obtaining  the 
judgment  [italics  ours],  and  upon  the  fur- 
ther ground  that  it  clearly  appeared  that 
A  new  trial  would  relieve  against  a  large 
portion  of  this  judgment." 

In  Evangelical  Asso.  Pub.  House  v.  Heyl, 
61  Kan.  635,  60  Pac.  317,  it  was  said: 
^'Judgments  fraudulently  obtained  may  be 
•enjoined  and  vacated  in  courts  of  equity; 
but  the  assistance  of  equity  may  not  be 
invoked  to  correct  errors  of  law  occurring 
in  the  course  of  judicial  proceedings." 

Section  602  of  the  Nebraska  Code  of  Civil 
Procedure  provides  "that  a  district  court 
shall  have  power  to  vacate  a  judgment  ren- 
-dered  .  .  .  for  fraud  practised  by  the 
successful  party  in  obtaining  the  judg- 
ment " 

This  statute  was  under  consideration  in 
Munro  v.  Callahan,  65  Neb.  76,  70  Am.  St. 
Rep.  366,  76  N.  W.  151,  wherein  the  court 
says:  "Certainly  the  obtaining  of  a  judg- 
ment by  wilful  and  corrupt  perjury  is  ob- 
taining it  by  fraud,  within  the  meaning  of 
this  section  of  the  Code."  And  it  was  there 
held  that  a  district  court  has  power  to  va- 
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cate  a  judgment  rendered  by  it  after  the 
term  at  which  it  was  rendered,  for  fraud 
practised  by  the  successful  party  in  obtain- 
ing the  judgment.  The  court  said  the  cases 
were  not  numerous  in  which  a  judgment 
had  been  vacated  and  the  defeated  party 
granted  a  new  trial,  on  the  ground  that 
the  judgment  was  obtained  by  the  perjury 
of  the  successful  party;  but  this  was  per- 
haps because,  from  the  very  nature  of  the 
case,  the  existence  of  the  fraud  or  perjury 
could  not  be  established  otherwise  than  by 
trying  anew  the  issue  tried  and  determined 
in  the  action  in  which  the  new  trial  was 
sought,  and  that  neither  the  equity  rule 
nor  the  Code  authorized  the  vacation  of  the 
judgment  after  the  term  at  which  it  was 
rendered,  and  granting  a  defeated  party 
a  new  trial  for  fraud  practised  upon  him, 
save  where  the  fraud  was  practised  in  con- 
nection with  the  trial. 

While  in  Secord  v.  Powers,  61  Neb.  615, 
87  Am.  St.  Rep.  474,  85  N.  W.  846,  it  was 
held  that,  while  the  weight  of  authority 
doubtless  was  to  the  effect  that  a  court  of 
equity  would  not  arrest  the  execution  of  a 
judgment  founded  upon  false  testimony 
which  was  considered  and  passed  upon  by 
the  court  or  jury  in  the  case  in  which  the 
judgment  complained  of  was  entered,  yet 
in  Nebraska  the  rule  followed  is  that  the 
intentional  production  of  false  testimony 
would,  in  a  proper  case,  justify  the  annul- 
ment of  a  judgment  rendered  on  account  of 
such  false  testimony.  The  court  added  that 
it  was  not  the  policy  of  the  law,  however, 
to  encourage  such  actions;  there  must  be 
an  end  to  litigation,  and  that  a  party  could 
not  be  permitted  to  experiment  with  his 
case  at  the  expense  of  the  public,  etc« 

In  Miller  v.  Miller,  69  Neb.  441,  96  N.  W. 
1010,  it  is  said  to  be  the  settled  rule  in  Ne- 
braska under  the  statute  above  quoted  that 
a  judgment  clearly  shown  to  have  been  ob- 
tained by  fraud  or  false  testimony,  which 
it  would  be  against  conscience  to  enforce, 
will,  on  application  of  the  unsuccessful 
party  and  a  showing  of  due  diligence,  be 
vacated. 

In  Baldwin  v.  Sheets,  39  Ohio  St.  624,  it 
was  held  that  a  petition  alleging  that  de- 
fendants entered  into  a  conspiracy  to,  and 
did,  testify  falsely,  and  thereby  obtained 
the  judgment,  the  evidence  to  sustain  such 
allegation  having  been  discovered  since  the 
trial,  was  sufficient  under  a  statute  identi- 
cal with  the  one  under  consideration. 

The  cases  on  the  subject  are  not  in  ac- 
cord, and  it  is  difficult  to  deduce  a  plain 
and  well-supported  rule  with  reference 
thereto;  but  this  much  may,  we  think,  be 
said  to  be  fairly  established,  i.  e,:  "When- 
ever an  issue  exists  in  any  action  or  pro- 
ceeding, each  of  the  parties  should  antici- 
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pate  that  his  adversary  will  offer  evidence 
to  support  his  side  of  it,  and  should  be 
prepared  to  meet  such  evidence  with  coun- 
ter proofs.  Where  he  has  an  opportunity 
to  do  this,  and  docs  not  avail  himself  of  it, 
or,  though  availing  himself  of  it,  is  unable 
to  overcome  the  effect  upon  the  court  or 
jury  of  the  evidence  offered  by  his  adver- 
sary, he  cannot,  in  effect,  obtain  a  retrial 
of  the  issue  before  another  tribunal,  by 
charging  that  the  judgment  against  him 
was  procured  by  perjury;  and  this  has 
been  held  to  continue  to  be  the  rule,  not- 
withstanding the  existence  of  a  statute  au- 
thorizing actions  to  set  aside  judgments 
obtained  by  means  of  perjury  or  suborna- 
tion of  perjury."  2  Freeman,  Judgm.  4th 
ed.  §  480. 

In  United  States  v.  Throckmorton,  98  U. 
S.  61,  25  L.  ed.  93,  the  rule  is  stated  as  fol- 
lows: *'Where  the  unsuccessful  party  has 
been  prevented  from  exhibiting  fully  his 
case,  by  fraud  or  deception  practised  on 
him  by  his  opponent,  as  by  keeping  him 
away  from  court,  .  .  .  these  and  simi- 
lar cases  which  show  that  there  has  nevei 
been  a  real  contest  in  the  trial  or  hearing 
of  the  case  are  reasons  for  which  a  new 
suit  may  be  sustained  to  set  aside  and 
annul  the  former  judgment  or  decree,  and 

open  the  case  for  a  new  and  a  fair  hear- 

*      *i 

In  the  case  at  bar  it  is  clearly  shown 
by  the  petition,  and  admitted  by  the  de- 
murrer, that,  not  only  the  allegations  of 
Mrs.  Sutton's  petition,  but  the  testimony 
in  the  suit  upon  the  insurance  policy,  were 
false  and  untrue,  and  were  known  by  her 
to  be  false  and  untrue,  and  were  made  by  her 
for  tlie  sole  and  express  purpose  of  defraud- 
ing the  insurance  company;  that  the  latter 
did  not  know  of  the  falsity  of  the  allega- 
tions of  said  petition  nor  of  the  testimony 
until  after  the  rendition  of  the  judgment, 
and  after  the  time  for  the  presentation  of 
the  same  to  the  trial  court  by  motion  for 
new  trial  had  elapsed.  The  fraud,  in  our 
opinion,  was  extrinsic  and  collateral  acts 
not  involving  the  merits  of  the  case  as 
shown  by  the  pleadings,  and  which  was 
not  an  issue  inquired  about  in  the  original 
case. 

The  property  was  not  burned  as  she  al- 
leged in  her  petition,  but,  on  the  contrary, 
had  been,  by  her,  carried  out  of  the  juris- 
diction of  the  court  for  the  express  purpose 
of  defrauding  the  insurance  company,  and 
she,  knowing  the  same  had  not  been 
burned,  charged  in  her  petition,  and  tes- 
tified in  support  thereof,  that  the  same 
had  been  burned.  The  insurance  company 
was  in  complete  ignorance  of  the  fact 
that  the  goods  had  not  been  burned;  nei- 
ther did  it  know  that  plaintiff  had  shipped 
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them  out  of  the  state,  but,  relying  on  the 
allegations  of  plaintiff's  petition,  prepared 
and  presented  a  defense  on  a  wholly  differ- 
ent theory,  and  sought  only  to  mininii2& 
the  amount  of  a  legitimate  loss.  Hence  it 
follows  that  there  has  never  been  a  real 
contest  in  the  trial  or  hearing  of  the  ease, 
and  that  the  fraud  charged  by  the  insur- 
ance company  as  having  been  perpetrated 
by  Mrs.  Sutton  was  wholly  extrinsic  and 
collateral  to  the  matter  involved  in  thr 
original  trial,  and  that  but  for  such  fraud 
she  could  not  have  recovered  in  any  event 

We  are  not  unmindful  of  the  general  rule 
that  a  final  judgment  cannot  be  annullej 
merely  because  it  can  be  shown  to  have 
been  based  on  perjured  testimony,  for,  if 
this  can  be  done  once,  it  could  be  done 
again  and  again  ad  infinitum.  Pico  v. 
Cohn,  91  Gal.  129,  13  L.R^.  336,  25  Am. 
St.  Rep.  159,  26  Pac.  970,  27  Pac.  537. 
Electric  Plaster  Co.  v.  Blue  Rapids  City 
Twp.  81  Kan.  730,  26  L.R.A.(N.S.)  1237, 
106  Pac.  1079.  Nor  will  relief  be  granted 
in  equity,  unless  the  fraud  complained  of 
is  extrinsic  to  the  matter  tried  in  the  pri- 
mary suit.  United  States  v.  Throckmor- 
ton, supra;  United  States  v.  Gleason  <C. 
C.)  78  Fed.  396;  Bailey  v.  Willefonl  C9 
C.  C.  A.  226,  136  Fed.  382;  United  States 
V.  Beebe,  180  U.  S.  343,  45  L.  ed.  563,  21 
Sup.  Ct.  Rep.  371 ;  Graver  v.  Faurot,  22  C. 
C.  A.  166,  46  U.  S.  App.  268,  76  Fed.  257; 
Vance  v.  Burbank,  101  U.  S.  514,  25  L.  ed. 
929;  Nelson  v.  Meehan,  12  L.R.A.(X.S.) 
374,  83  C.  C.  A.  597,  155  Fed.  1;  Bleakley 
V.  Barclay,  75  Kan.  462,  10  L.R.A.(N.S.) 
230,  80  Pac.  906.  But,  as  has  been  pointed 
out,  this  case  does  not  come  within  that 
rule;  but  the  fraud  here  complained  of  is 
extrinsic  to  the  issue  tried  in  the  court 
below. 

There  seems  to  be  considerable  confusion 
among  the  cases  as  to  just  how  far  the 
courts  are  justified  in  going  in  the  grant- 
ing of  the  relief  prayed  for,  under  the  sub- 
division of  the  section  of  the  statute  re- 
lied upon  herein;  this  confusion  is  due  to 
the  fact  that  no  hard  and  fast  rule  can  be 
safely  enunciated  that  will  fit  all  cases: 
each  case  must,  to  a  marked  degree,  depend 
upon  its  own  facts  and  circumstances,  am 
the  granting  or  refusal  to  grant  relief  io 
such  cases  is  largely  a  matter  of  discretion, 
which  will  seldom  be  interfered  with  on 
appeal. 

As  one  of  the  general  rules  governing  the 
subject,  however,  it  may  be  safely  said  that 
no  relief  should  be  granted  where  the  mat- 
ter upon  which  the  claim  to  relief  is  fonnd* 
ed  was  litigated  in  the  original  action,  or 
where  the  matter  might  have  been  litigated 
at  the  former  trial  by  the  exercise  of  doe- 
diligenee,  or  where  it  could  have  heeif  ob- 
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taincd  upon  motion  In  the  conrt  which  ren- 
dered the  judgment,  unless  it  appears  that 
the  relief  sought  is  in  aid  of  a  meritorious 
•claim  or  defense.  In  the  case  under  con- 
:8i deration  all  the  foregoing  reasons  com- 
bine in  the  demand  for  a  new  trial. 

The  plaintiff  has  used  due  diligence  in 
presenting  this  matter  to  the  court,  and 
it  is  clearly  evident  that  it  is  entitled  to 
the  relief,  because,  first,  the  question  pre- 
sented has  never  been  litigated  in  any  court 
on  account  of  the  perjury  of  the  defend- 
ant, and  but  for  the  perjury  the  question 
of  the  loss  of  the  property  would  have 
been  fully  presented  and  adjudicated  at 
the  former  trial;  second,  the  question  of 
^he  perjury  of  the  defendant  in  the  former 
trial  could  not  have  been  litigated  at  the 
trial  by  the  use  of  due  diligence;  tliird,  the 
relief  sought  could  not  have  been  obtained 
(owing  to  lapse  of  time)  by  motion  or 
•other  plea  in  the  action  in  which  the  judg- 
ment was  rendered;  fourth,  a  full  and 
meritorious  defense  to  the  action  is  plead- 
ed, and  wliich,  on  account  of  the  perjury 
complained  of,  could  not  have  been  pre- 
sented to  the  court  in  the  former  trial. 

To  refuse  the  relief  prayed  for,  and  to 
-which  plaintiff  in  error  is  justly  entitled, 
would  be  a  perversion  of  justice, — a  reward 
on  perjury  and  rascality,  and  against 
public  morals  and  good  conscience.  In 
such  a  case  this  court  will  not  hesitate. 
The  demurrer  should  have  been  overruled, 
and,  for  the  error  complained  of,  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
jnanded  for  further  proceedings. 

Per  Cnrinm: 

Adopted  in  whole. 

Petition  for  rehearing  denied. 


OKIiAHOMA  SUPREME  COURT. 
(Division  No.    1.) 

ANNIE  LORD 

V. 

JOHN  SHAW,  Plff.  in  Err. 

(—  Okla.  — ,  137  Pac.  885.) 

Heicllfr^ncTe  —  stray  shot  —  liability  for 
Injury. 

1.  It  is  error  to  instruct  the  jury  in  effect 
that  one  who,  in  his  lawful  self-defense,  at 
close  range,  shoots  at  an  assailant,  and, 
missing  him,  accidentally  wounds  a  by- 
stander who,  at  the  time,  is  to  one  side  of 
the  line  of  true  aim  at  such  assailant,  and 
a  few  feet  away  from  him,  is,  in  an  action 
for  damages,  liable  to  such  bystander  if  he 

Headnotes  by  Thackeb,  C. 
SO  L.R.A.(N.S.) 


knew  or  is  chargeable  with  knowledge  of 
the  presence  of  such  bystander,  as  if  this, 
of  itself,  constituted  want  of  due  care,  and 
therefore  was,  per  «e,  actionable  negligence. 

Assault  —  negligent  shooting. 

2.  Ordinarily,  where  a  person,  in  lawful 
self-defense,  shoots  at  an  assailant,  and, 
missing  him,  accidentally  wounds  an  inno- 
cent bystander,  he  is  not  liable  for  the  in- 
jury, if  guilty  of  no  negligence;  and  the 
question  of  negligence  is  for  the  jury. 

(January  13,  1914.) 

F?  RROR  to  the  District  Court  for  Le  Floro 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  shooting 
of  plaintiff.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Andrews  &  Day,  for  plaintiff 
in  error: 

Where  there  is  no  excess  or  abuse  of 
authority  by  a  public  officer,  no  action  lies 
to  recover  damages  incident  to  an  act 
authorized  by  statute  or  by  common  law. 

Jaggard,  Torts,  pp.  139-143;  Sutherland, 
Damages,  3d  ed.  §  3;  Hale,  Damages,  §  5; 
Com.  V.  Marciim,  135  Ky.  1,  24  L.R.A. 
(N.S.)  1194,  122  S.  W.  215;  New  Orleans 
&  N.  E.  R.  Co.  V.  Jopes,  142  U.  S.  18,  35 
L.   ed.   919,    12   Sup.   Ct.   Rep.    199. 

If  a  person  sought  to  be  arrested  turns 
upon  the  officer  and  resists,  the  officer  is 
protected  in  the  use  of  a  degree  of  force 
that  a  jury  would  ordinarily  consider  ex- 
cessive, if  he  acts  in  good  faith  and  with- 
out malice. 

Wharton,  Homicide,  §§  489  and  491; 
State  V.  Dierberger,  96  Mo.  666,  9  Am.  St. 
Rep.  380,  10  S.  W.  168. 

Messrs.  J.  E.  Whitehead  and  C.  R. 
Barry,  for  defendant  in  error: 

One  becomes  a  wrongdoer  by  doing  some- 
thing he  may  rightfully  do,  but  wrongfully 

Note.  ^  Civil  liahiUty  for  leilling  or  in- 
juring one  person  while  acting  in 
self-defense  against  a  third  person. 

While  but  few  cases  have  passed  directly 
upon  this  question  there  seems  to  be  no 
doubt  that  a  person  is  not  liable  in  a  civil 
action  for  damages  for  injuries  to  one  per- 
son inflicted  unintentionally,  while  acting 
in  lawful  self-defense  against  a  third  per- 
son, provided  he  was  not  guilty  of  negli- 
gence in  so  defending  himself. 

This  was  the  rule  applied  in  Lord  v. 
Shaw;  Morris  v.  Piatt,  32  Conn.  75;  and 
Paxton  y.  Boyer,  67  111.  132,  16  Am.  Rep. 
615. 

In  Morris  v.  Piatt,  supra,  the  pertinent 
headnote  of  which  is  quoted  in  LOBO  v. 
Shaw,  the  plaintiff  contended  that  if  the 
defendant  was  lawfully  defending  himself 
against  the  attack  of  third  persona  when 


1070 


OKLAHOMA  SUPREME  COURT. 


or  negligently  doing  it  by  such  means  or  at 
such  time  or  in  such  manner  that  another 
is  injured. 

1  Cooley,  Torts,  3d  ed.  p.  80;  1  Jaggard, 
Torts,  p.  143. 

Thacker,  C,  filed  the  following  opinion: 

Plaintiff  in  error  will  be  designated  as 
defendant,  and  defendant  in  error  as  plain- 
tiff, in  accord  with  t^eir  respective  titles 
in  the  trial  court. 

On  July  1,  1005,  defendant,  a  deputy 
United  States  marshal,  and  Bert  True,  a 
posseman,  having  a  warrant  duly  authoriz- 
ing them  to  do  so,  undertook  the  arrest  of 
Joseph  Smith,  who  was  a  fugitive  from 
justice  charged  with  a  felony,  and  who  was 
believed  by  defendant  to  be  so  dangerous 
that  he  might  kill  an  officer  trying  to 
arrest  him,  unless  he  realized  the  latter 
had  a  clear  advantage  of  him  and  that 
resistance  would   be  futile. 

True    resided    in     Wilburton,     Oklahoma 


(then  Indian  territory).  Defendant,  in  re- 
sponse to  a  phone  call  from  True,  who  then 
had  possession  of  the  warrant,  came  to 
Wilburton  about  5  o'clock  in  the  after- 
noon, had  Smith  pointed  out  to  him  on  a 
street  by  someone,  and  thereafter,  between 
5  and  6  o'clock  in  the  afternoon,  with  True, 
for  the  purpose  of  arresting  Smith,  went 
to  a  hotel  in  Wilburton  where  Smith  was 
eating  supper,  and  where  he  had  spent  the 
preceding  night.  Upon  arrival  at  the  ho- 
tel, defendant  requested  and  caused  a  lad? 
who  was  in  the  hall  leading  from  the  front 
door,  on  the  north,  to  the  door  of  the  dining 
room,  OB  the  south,  to  request  Dave  Xow- 
land,  a  boarder  at  the  hotel,  who  was  an 
ex-officer,  and  well  known  to  defendant,  to 
come  from  the  dining  room  to  the  front 
porch,  on  the  north  of  the  hotel,  wliert\ 
according  to  the  undisputed  testimony  of 
defendant,  of  True,  and  of  Nowland,  de- 
fendant ascertained  from  Nowland  that 
Smith  was  then  eating  supper  in  the  dining 


he  iired  the  shots  that  injured  plaintiff,  and 
if  it  was  necessary  to  use  the  pistol  in  so 
doing,  yet  if  plaintiff  was  a  mere  bystander, 
the  defendant  would  be  liable  for  all  actual 
dama^jfes,  though  he  had  no  intention  of 
shooting  the  plaintiff  and  did  so  accidental- 
ly while  lawfully  exercising  his  right  of 
self-defense  against  his  assailant;  and  the 
defendant  claimed  that,  to  render  him  civil- 
ly liable  to  the  plaintiff,  there  must  have 
been  an  unlawful  intention  or  some  neglect 
or  fault  on  his  part,  and  that  if  there  was 
no  intention  to  injure  the  plaintiff,  and  that 
if  he  was  lawfully  defending  himself  and 
was  free  from  fault  and  was  justified  in 
firing  the  pistol,  and'  in  so  doing  wounded 
the  plaintiff  accidentally,  he  would  not  be 
liable  for  the  injury.  The  court  upheld  the 
defendant's  contention,  and  in  so  doing  of- 
fered, the  following  seemingly  conclusive 
argument:  "It  is  well  settled  in  this  court 
that  a  man  is  not  liable,  in  an  action  of 
trespass  on  the  case,  for  any  unintentional 
consequential  injury  resulting  from  a  law- 
ful act,  where  neither  negligence  nor  folly 
can  be  imputed  to  him,  and  that  the  burden 
of  proving  the  negligence  or  folly,  where  the 
act  is  lawful,  is  upon  the  plaintiff.  .  .  . 
Is  the  rule  different  in  trespass,  where  the 
injury  is  the  immediate  and  direct,  though 
undesigned  and  accidental,  result  of  a  law- 
ful act?  In  respect  to  this  question  there 
is  some  confusion  in  the  books,  arising  from 
two  causes:  First,  the  decided  cases  di- 
rectly involving  the  point  are  few,  but  the 
quostion  has  been  very  frequently  adverted 
to  by  way  of  illustration  or  argument,  in 
eases  where  the  point  was  whether  case  or 
trespass  was  the  appropriate  form  of  ac- 
tion. .  .  .  And  in  the  second  place,  ac- 
cidents (cognizable  in  actions  at  law,  and 
distinguished  from  those  peculiarly  regard- 
ed in  equitable  proceedings)  resulting  from 
lawful  acts  differ  in  character,  and  the 
distinctions  and  the  right  use  of  terms 
60  L.R.A.(N.S.) 


to  characterize  them  have  not  always  bees 
sufficiently  appreciated  or  regarded.  .  .  . 
An  accident  is  an  event  or  occurrence 
which  happens  unexpectedly,  from  the  an- 
controllable  operations  of  nature  alone, 
and  without  human  agency,  as  when  a 
house  is  stricken  and  burned  by  lightning 
or  blown  down  by  tempest;  or  an  event  re- 
sulting undesignedly  and  unexpectedly  from 
human  agency  alone,  or  from  the  joint 
operation  of  both ;  and  a  classification  which 
will  embrace  all  the  caaes  of  any  authority 
may  easily  be  made.  In  the  first  class  are 
all  those  which  are  inevitable  or  absolutely 
unavoidable,  because  effected  or  influenced 
by  the  uncontrollable  operations  of  nature; 
in  the  second  class,  those  which  result  from 
human  agency  alone,  but  were  unavoidablf 
under  the  circumstances;  and  in  the  third 
class,  those  which  were  avoidable,  becaase 
the  act  was  not  called  for  by  any  duty  or 
necessity,  and  the  injury  resulted  from  the 
want  of  that  extraordinary  care  which  the 
law  reasonably  requires  of  one  doing  such 
a  lawful  act,  or  because  the  accident  was 
the  result  of  actual  negligence  or  folly,  and 
might  with  reasonable  care  adapted  to  the 
exigency  have  been  avoided.  ...  If  the 
defendant  had  been  in  the  act  of  firing  the 
pistol  at  an  assailant  in  lawful  self-defense, 
and  a  flash  of  lightning  had  blinded  him  at 
the  instant  and  diverted  his  aim,  or  an 
earthquake  had  shaken  him  and  produced 
the  same  result,  or  if  his  aim  was  perfect, 
but  a  sudden  violent  puff  of  wind  had  di- 
verted it  or  the  ball  after  it  passed  from  the 
pistol,  and  in  either  case  the  ball  by  rea- 
son of  the  diversion  had  hit  the  plaintiff, 
the  accident  would  have  been  so  effected  in 
part  by  the  uncontrollable  and  unexpected 
operations  of  nature  as  to  be  inevitable 
or  absolutely  unavoidable;  and  there  is  no 
principle  or  authority  which  would  author- 
ize a  recovery  by  the  plaintiff.  And  in  the 
second  place,  if,  while  in  the  act  of  firing 
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rcom,  informed  Nowland  of  tlie  purpose  of 
himself  and  True  to  arrest  Smith,  and  re- 
quested Nowland  to  follow  Smith  from  the 
dining  room  into  said  hall,  and  there  seize 
him  from  behind  so  as  to  prevent  him  from 
drawing  any  weapon,  while  they  effected 
the  arrest;  and,  although  Nowland  testified 
he  did  not  intend  to  "arrest"  Smith,  nor 
to  exactly  comply  with  defendant's  request, 
when  he  left  the  table  with  Smith,  he  fur- 
ther testified,  in  effect,  that  he  started  to 
follow  Smith  out  to  see  what  might  occur, 
and  render  such  assistance  as  he  could; 
and  it  appears  to  be  uncontradicted  that 
Nowland  assented  to  defendant's  plan  for 
the  arrest,  and  that  defendant,  with  good 
reason,  believed  that  Nowland  would  follow 
and  seize  Smith  so  that  his  arrest  might 
be  safely  effected.  When  Smith  left  the 
supper  table,  it  appears  that  Nowland  also 
left  it,  and  went  as  far  as  the  door  of  exit 
from  the  dining  room  into  the  hall,  but 
met  and  turned  back  with  a  fellow  boarder 


to  seats  at  the  table,  perhaps  abandoning 
his  purpose  to  assist  defendant. 

It  appears  that  Smith  knew  defendant, 
but  it  does  not  appear  whether  the  defend- 
ant knew  or  suspected  this,  nor  whether  in 
fact  Smith  knew  he  was  an  officer;  and  it 
appears  that  True,  if  not  the  defendant, 
saw  Smith  step  from  the  dining  room  into 
the  hall,  then  step  back  into  the  dining 
room,  and  then,  at  once,  come  forth  into 
the  hall,  when  the  shooting  occurred,  but  it 
does  not  appear  whether  Smith  saw  or 
knew  True  before  his  final  exit  from  the 
dining  room. 

Smith  and  one  Thurston,  the  latter  in 
front,  entered  the  hall  about  the  same  time, 
immediately  preceding  the  shooting,  and 
defendant,  who  was  in  waiting  with  True  on 
the  front  porch,  hearing  them,  if  no  one 
else,  approaching,  either  immediately  be- 
fore or  immediately  after  Smith  made  his 
final  exit  from  the  dining  room,  advanced 
to  the  front  door  and  looked  into  tlie  hall 


the  pistol  lawfully  at  an  assailant,  the  de- 
fendant was  stricken,  or  the  pistol  seized 
or  stricken  by  another  assailant,  so  that 
its  aim  was  unexpectedly  and  uncontrol- 
lably diverted  towards  the  plaintiff;  or  if, 
while  in  the  act  of  firing  with  a  correct 
aim,  the  assailant  suddenly  and  unexpected- 
ly stepped  aside,  and  the  ball,  passing  over 
the  spot,  hit  the  plaintiff,  who  till  then  was 
invisible  and  his  presence  unknown  to  the 
defendant;  or  if  the  pistol  was  fired  in 
other  respects  with  all  the  care  which  the 
exigencies  of  the  case  required  or  the  cir- 
cumstances permitted,  the  accident  was 
what  has  been  correctly  termed  'unavoidable 
under  the  circumstances,'  and  whether  the 
defendant  should  in  such  case  be  holden 
liable  or  not  is  the  question  we  have  in 
hand.  For,  in  the  third  place,  if  the  act  of 
firing  the  pistol  was  not  lawful,  or  was  an 
act  which  the  defendant  was  not  required 
by  any  necessity  or  duty  to  perform,  and 
was  attended  with  possible  danger  to  third 
persons,  which  required  of  him  more  than 
ordinary  circumspection  and  care,  as  if  he 
had  been  firing  at  a  mark  merely :  or  if 
the  act,  though  strictly  lawful  and  neces- 
sary, was  done  with  wantonness,  negligence, 
or  folly,  then,  although  the  wounding  was 
unintentional  and  accidental,  it  is  conceded, 
and  undoubtedly  true,  that  the  defendant 
w^ould  be  liable.  ...  If  the  question 
is  to  be  settled  upon  principle,  it  seems 
very  clear  that  the  form  of  the  action  should 
not  be  regarded,  for  the  liability  of  the  de- 
fendant must  be  determined  by  the  nature 
of  the  accident,  whether  avoidable  or  un- 
avoidable under  the  circumstances,  or  in- 
evitable, and  not  by  the  fact  that  the  injury 
was  direct  or  consequential.  The  foundation 
of  that  liability  in  every  case  of  accident, 
where  it  is  the  result  of  human  agency  un- 
influenced by  the  operations  of  nature,  and, 
the  act  is  lawful,  la  really  negligence." 
50  L.R.A.(N.S.) 


And  in  Paxton  v.  Boyer,  supra,  which  was 
an  action  of  trespass  for  assault  and  battery, 
it  was  held  that  where  one  who  is  assault- 
ed,  in  exercising  his  right  of  self-defense, 
accidentally  strikes  an  innocent  party,  he 
is  not  liable  for  the  resulting  injury,  he 
having  acted  without  malice  towards  the 
party  so  injured,  and  under  such  circum- 
stances as  would  lead  a  reasonable  man 
to  believe  that  the  blow  was  necessary 
to  his  proper  self-defense.  In  this  case  the 
court  said:  '*Can  it  be  a  question  that, 
for  an  act  done  under  such  circumstances, 
the  party  doing  the  act  is  liable  either  ciml- 
iter  or  criminaliterf  The  rule  is  well  es- 
tablished that,  in  an  action  of  assault  and 
battery,  the  plaintiff  must  be  prepared  with 
evidence  to  show,  either  that  the  intention 
was  unlawful,  or  that  the  defendant  was 
in  fault.  2  Greenl.  Ev.  §  85.  The  jury, 
by  their  special  findings,  •  have  ignored  the 
unlawful  intention,  and  have  said  the  de- 
fendant was  not  in  fault.  On  what  prin- 
ciple, then,  can  he  be  made  chargeable? 
If  a  person  doing  a  lawful  act  in  a  lawful 
manner,  with  all  due  care  and  circumspec- 
tion, happens  to  kill  another,  without  any 
intention  of  doing  so,  he  is  not  liable  crim- 
inally. How,  then,  can  it  be  said  he  shall 
be  responsible  in  a  civil  case,  when,  in  do- 
ing a  lawful  act  with  due  care,  and  an  in- 
jury happens,  he  shall  be  deemed  in  fault, 
and  mulcted  in  damages?" 

As  to  right  to  recover  for  intentional 
killing  of  person,  see  note  to  Kling  v.  Tor- 
rello,  46  L.R.A.(N.S.)  930. 

And  as  to  justifiable  killing  as  a  defense 
in  an  action  for  death  intentionally  inflicted, 
see  note  to  Suell  v.  Derricott,  23  L.R.A. 
(N.S.)  906. 

As  to  judgment  in  criminal  action  as  bar 
to  civil  action,  see  note  in  31  L.R.A.(N.S.) 
671.  G.  J.  C. 
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from  the  porch,  and,  evidently  to  his  sur- 
prise, discovered  that  Smith,  after  making 
his  final  exit  from  the  dining  room,  was 
approaching  without  anyone  holding  or  in 
position  to  seize  him,  whereupon,  when 
Smith  had  gotten  half  or  two  thirds  the 
way  along  the  hall,  a  shooting  combat  at 
close  range  occurred  between  defendant  and 
True  on  one  side,  and  Smith  on  the  other 
side. 

The  evidence  is  very  conflicting,  and  the 
facts  not  fully  developed  as  to  some  of  the 
features  of  the  combat;  but  it  seems  rea- 
sonably certain  that  Smith,  in  a  crouching 
position,  and  with  his  hand  on  his  pistol  in 
his  hip  pocket,  was  approaching  defendant 
before  defendant  fired  at  him,  and  perhaps 
before  defendant  drew  or  commenced  to 
draw  his  pistol  (one  of  plaintiff's  witnesses, 
Mr.  Thurston,  in  a  measure,  corroborates 
defendant  on  this  point,  and  it  is  undis- 
puted ) .  It  also  seems  certain  that  both 
defendant  and  True,  the  former  first,  fired 
at  Smith  from  their  position  in  the  front 
door,  at  the  north  end  o^  the  hall,  and  that 
Smith,  after  defenjdant  fired,  fired  and 
struck  the  door  stop  so  close  to  True's  head 
as  to  cause  splinters  therefrom  to  strike  his 
cheek.  It  also  appears  reasonably  certain, 
notwithstanding  the  testimony  of  one  wit- 
ness to  more,  that  only  one  shot  was  fired 
by  defendant  and  one  by  True  before  Smith, 
who  also  probably  fired  only  one  shot,  got 
out  to  the  steps  in  front  of  the  hotel. 

Plaintiff,  then  a  girl  of  fifteen  years  old 
engaged  in  work  at  the  hotel,  without  notice 
of  the  impending  danger,  stepped  into  the 
hall  from  a  washroom,  within  a  few  feet  of, 
but  it  appears  to  the  east  of.  Smith,  and 
there  received  a  wound  in  her  right  side 
when  the  shooting  commenced;  and,  al- 
though both  defendant  and  True  testified 
in  effect  that  the  shot  fired  by  the  latter 
was  the  one  that  struck  her,  and  plaintiff 
so  stated  soon  after  she  was  shot,  we  must 
assume,  in  deference  to  the  verdict  and  her 
testimony  to  that  effect,  that  defendant's 
shot,  which  was  the  first  one  fired,  was  the 
one  that  struck  her.  It  appears  that  the 
ball  entered  :a  front  at  about  the  eighth 
rib,  and  maue  its  exit  about  6  inches  back, 
without  penetrating  the  cavity  of  her  body; 
and,  besides  being  confined  to  her  bed  for 
about  two  weeks,  with  the  suffering  in- 
cident to  such  case,  she  has  since  suffered 
occasional  soreness  at  the  places  of  en- 
trance and  exit  of  ball,  and,  during  cold 
weather,  pain  in  her  shoulder,  "just  like 
[she]  did  when  [she]  was  shot."  It  is 
alleged  in  plaintiff's  petition  that  defend- 
ant entered  the  hotel  "excitedly,  and  drew 
a  pistol  from  his  pocket,  and  began  firing 
the  same  rapidly  and  excitedly,  and  in  a 
very  careless  manner;  that  one  bullet  from 
50  L.R.A.(N.S.) 


the  pistol  penetrated  the  body  of  plaintifT; 
.  .  .  that  said  shooting  by  said  defend- 
ant was  wholly  without  cause;  .  .  . 
that,  by  reason  of  said  wrongful  and  negli- 
gent act  of  the  said  defendant  in  shooting 
this  plaintiff,  as  aforesaid,  she  has  been 
damaged,"  etc. 

The  defendant's  answer,  besides  a  general 
denial,  especially  denies  that  he  fired  the  fthot 
which  wounded  plaintiff,  and  shows  that 
he  was  authorized  to  arrest  Smith,  that  tbe 
shot  he  fired  was  in  necessary  self-defense 
while  lawfully  and  properly  endeavoring  to 
arrest  Smith,  so  that  if,  by  chance,  the  shot 
fired  by  him  struck  plaintiff,  he  is  not 
liable  for  damages  for  such  accident. 

The  trial  court  instructed  the  jury  that 
defendant  had  the  right  to  fire  at  Smith 
when  he  did;  but  further  instructed  in 
effect  that  defendant  would  be  liable  to 
plaintiff  for  damages  if  he  was  guilty  of 
negligence  in  shooting  at  Smith  without  due 
regard  for  the  safety  of  bystanders,  and, 
still  further,  as  if  this,  of  itself,  constituted 
want  of  due  care,  and  therefore  was,  per  «e, 
actionable  negligence;  that  "if,  at  the  be- 
ginning of  the  difificulty,  Shaw  saw  this 
woman,  or  should  have  seen  her,  and  bi^^n 
firing,  knowing  she  was  there,  and  a  ball 
from  his  pistol  struck  her,  then  he  would  be 
responsible." 

In  Crocker  on  Sheriffs,  2d  ed.  §  62,  it  is 
said:  "The  arrest  may  be  made  in  any 
place,  for  no  place  affords  protection  to  s 
criminal,  not  even  the  church  or  the  ehurcli- 
yard."  To  the  same  effect,  see  Murfrce, 
Sheriffs,  §§  161,  162;  New  England  Sher- 
iffs &  Constables  (Hitchcock)  §  167;  2  Am. 
&  Eng.  Enc.  Law,  2d  ed.  855. 

There  can  be  no  doubt  of  defendant*! 
right,  and  under  the  evidence  we  must  as- 
sume it  was  his  duty,  to  effect  the  arrest  of 
Smith  at  the  hotel ;  but,  of  course,  this  does 
not  relieve  him  of  the  duty  to  exercise  su(*h 
care  to  avoid  injury  to  other  persons  as  a 
person  of  ordinary  prudence  would  usii' 
ally  exercise  in  doing  so  under  like  circum- 
stances, or,  which,  in  the  present  case,  is  its 
equivalent  differently  stated  in  respect  to 
criteria,  such  care  as  persons  of  ordinary 
prudence  usually  exercise  about  their  own 
affairs  of  great  importance,  and,  in  this 
aspect,  great  care. 

In  Morris  v.  Piatt,  32  Conn.  75,  it  is 
held:  "Where  a  person  in  lawful  self-de- 
fense fires  a  pistol  at  an  assailant,  and. 
missing  him,  wounds  an  innocent  bystander, 
he  is  not  liable  for  the  injury,  if  guilty  of 
no  negligence."  To  the  same  effect,  ««* 
Paxton  v.  Boyer,  67  111.  132.  16  Am.  Rep. 
615.  These,  which  are  the  only  cases  we 
find  deciding  this  precise  point,  appear  to 
be  in  accord  with  the  general  rule  that. 
"where  an  act  is  lawful   in  itself,  injury 
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resulting  therefrom  18  not  actionable,  un- 
less tlie  act  is  done  at  a  time  or  in  a  manner 
or  under  circumstances  indicative  of  a  want 
of  proper  regard  for  the  rights  of  otiiers." 
Norfolk  &  VV.  R.  Co.  y.  Gee,  104  Va.  806, 
3  L.R.A(N.S.)  Ill,  52  S.  £.  672;  Boynton 
V.  Rees,  9  Piclc.  528;   Howland  v.  Vincent, 

10  Met.  371,  43  Am.  Dec.  442;  Tourtellot 
V.  Rosebrook,  11  Met.  460;  Brown  v.  Ken- 
dall,   6    Cush.   292;    Rockwood    v.    Wilson, 

11  Cush.  221;  Macomber  y.  Nichols,  34 
Mich.  212,  22  Am.  Rep.  522;  Pickens 
V.  Coal  River  Boom  &  Timber  Co.  51  W. 
Va.  445.  90  Am.  St.  Rep.  810,  41  S.  £. 
400.  And  the  two  cases,  Morris  ▼.  Piatt 
and  Paxton  y.  Boyer,  supra,  also  appear 
to  be  but  concrete  applications  of  the  rule 
that  there  is  no  liability  for  the  results  of 
an  accident,  unless  the  person  causing 
same  is  guilty  of  negligence.  See  1  Am. 
Sl  Eng.  £nc.  Law,  2d  ed.  273.  The  rule 
aa  announced  in  the  cases  of  Morris  v. 
Piatt  and  Paxton  v.  Boyer,  supra,  is  stated 
in  Hale  on  Damages,  2d  ed.  §  5,  p.  19, 
citing,  besides  said  two  cases,  Scott  y. 
Shepherd,  2  W.  Bl.  892,  which  is  instruc- 
tive. 

Ordinarily,  and  so  far  as  appears  in  this 
case,  this  must  be  the  correct  rule;  and 
the  only  qualification  thereof  that  in  any 
case  would  seem  to  commend  itself  is  that, 
where  such  self-defense  is  obviously  dan- 
gerous  to  others,  and  the  necessity  thereof 
may  be  avoided  by  withdrawing  from  the 
combat,  or,  in  other  words,  by  **retreating 
to  the  wall,"  we  apprehend  it  would  be  for 
the  jury  to  say  whether  due  care  for  the 
safety  of  bystanders  would  not  require 
such  avoidance. 

The  instruction  that  "if,  at  the  beginning 
of  the  difficulty,  defendant  saw  plaintiff,  or 
should  have  seen  her,  and  began  firing, 
knowing  she  was  there,  and  a  ball  from  his 
pistol  struck  her,  then  he  would  be  respon- 
sible," appears  to  be  error. 

If,  as  affecting  only  Smith's  rights  in  this 
regard,  defendant  had  the  right  to  shoot 
at  Smith  when  he  did,  the  mere  fact  that  he 
may  or  should  have  seen  or  known  that 
plaintiff  was  near  Smith,  but  to  one  side 
of  the  line  of  a  true  aim,  would  not  neces- 
sarily render  him  liable  for  the  accident, 
certainly  not  if  in  gun  used,  in  aim  taken, 
and  in  manner  and  means  of  firing,  he 
exercised  that  drgree  of  care  which  a  per- 
son of  ordinary  prudence  would  usually 
exercise. 

Although  defendant  may  be  chargeable  i 
with  knowledge  as  to  where  plaintiff  was 
when  he  began  to  fire,  the  question  as  to 
whether  he  was  negligent  was  for  the  jury; 
and,  for  aught  that  appears,  she  may  have 
been  so  far  to  one  side  of  a  line  of  true 


the  appearance  of  safety,  if  he  saw  her,-^he 
being  close  to  Smith  when  he  fired. 

In  anticipation  of  a  new  trial  in  this 
case,  we  should,  perhaps,  state  that,  if 
there  should  be  evidence  tending  to  show 
that,  without  greater  risk  of  the  escape 
of  Smith,  the  arrest  might,  within  tlie 
knowledge  of  or  chargeable  to  defendant, 
have  been  effect'^d  elsewliere,  or  in  a  differ- 
ent manner,  or  by  different  means  than  it 
was,  with  less  danger  of  resistance  by 
Smith,  or  less  danger  of  injury  to  bystand- 
ers as  a  result  of  such  resistance,  the  de- 
fendant being  informed  and  believing  that 
Smith  was  dangerous  to  the  extent  here* 
inbefore  stated,  it  would  not  be  improper 
to  submit  to  the  jury  the  question  as  to 
whether  defendant  was  in  that  respect 
guilty  of  actionable  negligence  in  failing  to 
exercise  due  care  for  the  safety  of  bystand- 
ers, which  was  a  proximate  cause  of  the 
injury  infiicted  upon  the  plaintiff,  as  well 
as  whether  he  was  guilty  of  such  negligence 
in  the  manner  or  means  of  his  lawful  self- 
defense,  if  the  same  was  lawful.  And,  in 
this  connection,  it  may  be  observed  that, 
although  Smith,  in  an  assault  upon  de- 
fendant, may  have  been  guilty  of  a  wrong 
making  self-defense  necessary  to  defend- 
ant, and  thus  proximately  causing  the  in- 
jury to  plaintiff,  and  therefore  liable  to 
her  in  an  action  for  damages,  this  would 
not  necessarily  relieve  defendant  of  lia- 
bility if  he  were  guilty  of  a  wrong  in  fail- 
ing to  exercise  due  care  for  the  safety  of 
bystanders,  which  was  also  a  proximate 
cause  of  the  same. 

For  the  reasons  stated,  this  case  should 
be  reversed,  and  a  new  trial  granted. 

Per  Curiam: 

Adopted  in  whole. 


WASHINGTON  SUPREMB  COURT. 
(Department  No.   1.) 

FRED  S.  KOM,  Respt., 

V. 

CODY  DETECTIVE  AGENCY,  Appt. 

(«-  Wash.  —,136  Pac.  1156.) 

Corporations  —  contract  to    repurchase 
stock  —  illegality. 

Notwithstanding  a  corporation  is  sol- 
vent and  has  no  creditors,  an  agreement  by 
it  to  repurchase  its  own  stock  is  both  con- 


Note.  —  For  right  of  corporation  to  pur- 
chase its  own  shares  of  stock,  see  notes  to 
Hall  V.  Henderson,  61  L.R.A.  621;  McGreg- 
or V.  Fitzpa trick,  25  L.R.A.(N.S.)  50:  Tiger 
V.  Rogers  Cotton  Cleaner  &  Gin  Co.  30 
L.R.A.{N.S.)  694,  and  Schulte  v.  Boule- 
aim  as  to  have  reasonably  presented  to  him  I  vard  Gardens  I^nd  Co.  44  L.R.A.(N.S.)  156. 
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trary  to  public  policy  and  violative  of  the 
letter  and  spirit  of  a  statute  which  pro- 
vides that  it  shall  not  be  lawful  to  make 
any  dividend  except  from  net  prolita,  nor 
to  divide,  withdraw,  or  in  any  manner  pay 
to  any  stockholder  any  part  of  the  capital 
stock,  nor  to  reduce  the  capital  stock  ex- 
cej)t  in  the  prescribed  manner. 

(December  5,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  Coun- 
ty in  plaintiM's  favor  in  an  action  brought 
to  recover  the  balance  due  under  a  con- 
tract by  which  defendant  agreed  to  repur- 
chase the  portion  of  its  capital  stock  which 
had  been  purchased  by  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aust  &  TerJiune,  for  appellant: 

Under  §  2697  of  the  Code,  the  trustees 
of  corporations  are  positively  prohibited 
from  legally  dealing  in  the  capital  stock  of 
the  corporation,  except  in  so  far  as  is 
necessary  in  the  collection  of  debts  due  the 
corporation. 

Yeaton  v.  Eagle  Oil  &  Ref.  Co.  4  Wash. 
18:^  29  Pac.  1051;  Barto  v.  Nix,  16  Wash. 
563,  46   Pac.   1033. 

Defendant's  amended  answer  positively 
nef^atives  any  presumption  which  the  court 
might  indulge  in,  that  the  officers  ol  the 
corporation  were  acting  legally  and  were 
about  to  acquire  the  stock  in  a  bona  tide 
attempt  to  collect  a  debt  due  the  corpora- 
tion. 

Tait  V.  Pigott,  32  Wash.  347,  73  Pac. 
364,    38    Wash.   59,   80    Pac.   172. 

To  pay  any  of  the  money  to  plaintiff,  or 
for  a  judgment  to  be  obtained  in  favor  of 
the  plaintiff  and  against  the  defendant, 
would  be  in  fraud  of  other  stockholders 
who  have  paid  in  full. 

10  Cyc.  4.50,  451;  Burke  v.  Smith  (Put- 
nam V.  New  Albany  &  S.  C.  Junction  R. 
Co.)    10  Wall.  390-395,  21   L.  ed.  361-363. 

Payment  of  any  part  of  the  corporation 
assets  to  a  stockholder  for  the  purchase 
of  its  own  stock  is  a  fraud  upon  subsequent 
creditors. 

Union  Trust  Co.  v.  Amery,  67  Waah.  1, 
120   Pac.  639. 

Messrs.  Miller  A  Lysons  for  respondent. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  purchased  a  part  of  the  capital 
stock  of  the  defendant  under  a  contract 
to  repurchase.  The  material  parts  of  the 
contract  follow:  "This  agreement  made 
and  entered  into  on  this  10th  day  of  De- 
cember, A.  D.  1912,  by  and  between  the  Cody 
Detective  Agency,  Inc.,  party  of  the  first 
part,  and  Fred  S.  Kom,  party  of  the  sec- 
')nd  part,  witnesseth:  That  the  said  party 
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of  the  first  part  is  an  organized  det«-ctivf 
agency  duly  incorporated  under  the  lawis  ot 
the  state  of  Washington,  and  doing  a  gen- 
eral criminal  and  civil  detective  bu£iiiei>s*, 
and  being  duly  incorporated  for  the  sum  of 
ten  thousand  ($10,000)  dollars,  each  ^iiare 
of  stock  being  the  amount  of  twenty -five 
($25)  dollars,  and  the  said  Fred  S.  Kom 
being  desirous  of  purchasing  a  block  of 
stock  frum  the  said  Cody  Detective  Apeney, 
Inc.,  now  hereby  it  is  agreed  as  foUous: 
That  if  at  any  time  in  the  future  the  said 
Fred  K.  Kom  wishes  to  cancel  hid  fi.*:ajr'*- 
rient  as  an  operative  with  the  said  C  uiiy 
Detective  Agency,  Inc.,  and  wishes  to  dis- 
pose of  his  share  of  stocks,  which  is  forty 
(40)  shares  at  the  said  price  of  twent>'- 
five  ($25)  per  share,  being  one  thell^sa^d 
($1,000)  dollars,  he  does  hereby  agrei*  to 
sell  the  stock  back  to  the  Cody  Detc'ctive 
Agency,  Inc.,  at  the  price  he  paid  for  sam*-. 
The  said  Cody  Detwtive  Agency  Inc^ 
agrees  to  purchase  the  said  stocks  at  the 
price  received  for  the  same  from  the  paid 
Fred  S.  Kom,  which  will  terminate  th;^ 
agreement."  Thereafter  plaintiff  became 
dissatisfied  with  his  bargain  and  demanded 
repayment  of  the  purchase  price.  The  sum 
of  $250  was  paid.  Defendant  then  declined 
to  pay  the  balance  due  under  the  contrai-t. 
and  plaintiff  brought  this  action.  Defend- 
ant answered,  setting  up  the  illegality  of 
the  contract,  tj  which  a  demurrer  was*  sus- 
tained, and  upon  plaintiirs  motion  a  judg- 
ment was  entered  for  the  full  amount  su^-d 
for,  with  interest. 

There  is  but  one  question  for  ue  to  de- 
termine; that  is,  whether  the  contract  is  in 
contravention  of  the  statute  (§  3697,  Rem. 
k  Bal.  Code).     "It  shall  not  be  lawful  fur 
the  trustees  to  make  any  dividend  except 
from  the  net  profits  arising  from  the  busi- 
ness of  the  corporation,  nor  divide,  with- 
draw, or  in  any  %vay  pay  to  the  stockhold- 
ers, or  any  of  them,  any  part  of  the  capital 
stock   of  the  company,  nor  to  reduce  the 
capital  stock  of  the  company  unless  in  the 
manner  prescribed   in  this  chapter  or  tw 
articles   of   incorporation   oir   by-laws."     Jt 
is  admitted  that  the  stock  issued  to  plaint iH 
is  a  part  of  the  original  capital  stock,  and 
that  the  company  is  solvent. 

It  has  been  repeatedly  held  by  this  court 
that  "the  obvious  purpose  of  the  statute  is 
to  make  the  public  records  show  thr 
amount  of  the  capital  stock  of  a  corpora- 
tion; in  other  words,  to  speak  the  trutn. 
It  follows,  therefore,  that,  where  the  capital 
stock  has  not  been  diminished  in  compliance 
with  the  statute,  the  orijjinal  artieirt 
of  incorporation  operate  as  a  continujui: 
representation  on  behalf  of  the  eor- 
poration  that  its  capital  stock  is  un- 
impaired, and  that  the  impairment  ai  if 
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.capital  stock  in  any  other  manner  is  a 
fraud  upon  its  creditors,  both  as  to  the  coi- 
poration  and  all  others  who  participate^  in 
or  profit  by  such  an  act."  Union  Trust 
Co.  V.  Amery,  67  Wash.  1,  120  Pac.  639. 
Other  cases  sustaining  this  holding  are 
Tait  V.  Pigott,  22  Wash.  344,  73  Pac.  364, 
Id.  38  Wash.  69,  80  Pac.  172;  Jorguson  ▼. 
Apex  Gold  Klines  Co.  74  Wash.  243,  46 
L.K.A.(N.S.)  637,  133  Pac.  465;  Barnard 
Mfg.  Co.  V.  Ralston  Mill.  Co.  71  Wash.  660, 
120  Pa3.  380.  The  soundness  of  these' deci- 
sions is  not  questioned  by  plaintiff,  but  it 
is  said  that,  inasmuch  as  it  is  admitted 
that  the  compan}-  is  solvent  and  has  no 
creditors,  the  statute  and  the  authorities 
cited  can  have  no  bearing  on  the  caM*. 
The  following  cases,  holding  where  the 
riglita  of  creditors  are  not  involved  such 
contracts  are  not  ultra  vires,  are  relied  on: 
Browne  v.  St.  Paul  Plow  Works,  62  Minn. 
90,  64  N.  W.  66;  Vent  v.  Duluth  Coffee  & 
Spice  Co.  64  Minn.  307,  67  N.  W.  70; 
Fleitmann  v.  John  M.  Stone  Cotton  Mills, 
108  C.  C.  A.  444,  186  Fed.  466;  New  Haven 
Trust  Co.  V.  Gafiney,  73  Conn.  480,  47  Atl. 
760;  Fremont  Carriage  Mfg.  Co.  v.  Thorn- 
sen,  65  Neb.  370,  91  N.  W.  370;  Iowa  Lum- 
ber Co.  V.  Foster,  49  Iowa,  25,  31  Am.  Rep. 
140;  Porter  v*  Plymouth  Gold  Min;  Co.  29 
Mont.  347,  101  Am.  St.  Rep.  569,  74  Pac. 
038;  Ophir  Consol.  Mines  Co.  v.  Hrynteson, 
74  C.  C.  A.  625,  143  Fed.  829;  Wisronsin 
Lumber  Co.  v.  Greene  &  W.  Teleph.  Co.  127 
Iowa,  350,  69  L.R.A.  968,  109  Am.  St.  Rep. 
387,  101  N.   W.  742. 

In  the  Browne  Case  the  court  held  that 
the  contract  fixed  an  agreed  damage.  The 
principle  now  under  discussion  was  not 
considered. 

In  the  Vent  Case,  the  Wisconsin  Lumber 
Co.  Case,  the  Fleitmann  Case,  and  the  Fre- 
mont Carriage  Mfg.  Co.  Case,  it  either  ap- 
peared that  there  was  no  prohibitory  stat- 
ute or  limitation  in  the  charter,  or  that 
tli«*re   was  an   express  aurhorization. 

The  Porter  Case  and  the  Ophir  Consol. 
Mines  Co.  Case  are  seemingly  in  point. 
The  Porter  Case,  in  our  opinion,  is  not  a 
well-reasoned  i^uthority.  It  is  written  on 
the  assumption  that,  if  the  stock  is  repur- 
chased, it  is  available  for  the  benefit  of 
creditors  or  stockholders  and  may  be  re- 
issued by  the  corporation.  It  must  be 
admitted  that  this  reasoning  is  sustained 
by  some  of  the  cases.  Clark  &  M.  Priv. 
Corp.  §  3475,  and  cases  cited.  In  a  sense 
this  is  true,  but  it  is  not  actually  so.  The 
surrendered  certificate,  a  mere  piece  o'  pa- 
per, is  in  the  hands  of  the  corporation,  but 
the  money  it  represents,  the  fund  in  whi«-h 
other  stockholders  and  creditors  have  an 
interest,  is  withdrawn,  and  to  that  extent 
the  capital  stock  is  actually  diminished. 
50  L.R.A.r.N.S.) 


To  hold  otherwise  would  be  to  declare  that 
the  corporation  might  do  by  indirection 
that  which  it  co'ild  not  do  directly;  i.  e., 
reduce  tlie  capital  stock  or  work  a  prac- 
tical dissolution  of  the  company.  The  pur- 
pose of  the  statute  might  be  entirely  de- 
feated, and  the  vices  su<^gested  in  the 
Amery  Case  might  go  unchallenged.  In 
other  words,  if  we  follow  the  Porter  Case, 
we  would  write  the  statute  out  of  the 
books.  The  reasoning  employed  in  that 
case  is  met  by  the  very  exhaustive  opinion 
of  McSherry,  Ch.  J.,  in  the  case  of  Mary- 
land Trust  Co.  v.  National  Mechanics' 
Bank,  102  Md.  608,  63  Atl.  70.  We  will 
not  pursue  the  discussion,  but  will  content 
ourselves  by  referring  to  and  adopting  the 
argument  of  that  learned  jurist,  and  by 
referring  to  Morawetz  on  Private  Corpora- 
tions, §  112,  wherein  it  is  said:  *'A  pur- 
chase by  a  corporation  of  shares  of  its  own 
stock  in  effect  amounts  to  a  withdrawal 
of  the  shareholder  whose  shares  are  pur- 
chased, from  membership  in  the  company, 
and  a  repayment  of  his  proportionate  share 
of  the  company's  assets.  There  is  no  sub- 
stitution of  membership  under  these  cir- 
cumstances, as  in  case  of  a  purchase  and 
transfer  of  shares  to  a  third  person,  but 
the  members  of  the  company  and  the 
amount  of  its  capital  are  actually  dimin- 
ished. Whatever  a  transaction  of  this 
character  may  be  called  in  legal  phrase- 
ology, it  is  clear  that  it  really  involves  an 
alteration  of  the  company's  constitution 
just  as  the  withdrawal  of  a  member  of  a 
copartnership,  with  his  proportionate  share 
of  the  joint  funds,  involves  an  alteration 
of  the  constitution  of  copartnership.  The 
amount  of  the  company's  assets  and  the 
number  of  its  shareholders  are  diminished; 
every  continuing  shareholder  is  injured  by 
the  reduction  of  the  fund  contributed  for 
the  common  venture;  and  the  creditors  who 
have  trusted  the  company  upon  the  securi- 
ty of  the  capital  originally  subscribed,  or 
who  are  entitled  to  expect  that  amount  of 
security,  are  entitled  to  complain.  It  is 
no  answer  to  say  that  shares  having  a  mar- 
ket value  must  be  regarded  like  any  other 
personal  property,  and  that  no  person  is 
injured  if  a  solvent  corporation  in  good 
faith,  purchases  shares  in  itself  at  their 
market  value,  inasmuch  as  the  shares  so 
purchased  are  property  in  the  hands  of  the 
company  and  may  at  any  time  be  reibsued 
or  sold.  No  verbiage  can  disguise  the  fact 
(hat  a  purchase  by  a  corporation  of  shares 
in  itself  really  amounts  to  a  reduction  of 
the  company's  assets,  and  that  the  shares 
purchased  do  in  fact  remain  extinguished, 
at  least  until  a  reissue  has  taken  place. 
The  fact  that  such  a  transaction  may  not 
necessarily   be   injurious  to   anv   person  is 
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not  a  sufficient  reason  for  supporting  it. 
It  is  contrary  to  the  fundamental  agre<^ 
ment  of  the  shareholders,  and  is  condemned 
by  tlie  plainest  dictates  of  sound  policy. 
To  allow  the  directors  to  exercise  such  a 
power  would  be  a  fruitful  source  of  un- 
fairness, mismanagement,  and  corruption. 
It  is  for  these  reasons  that  a  shareholder 
cannot  be  allowed  to  withdraw  from  the 
corporation  with  his  proportionate  amount 
of  capital,  either  by  a  release  and  cancela- 
tion before  tlie  shares  have  been  paid  up,  or 
by  a  purchase  of  the  shares  with  the  com- 
pany's funds."  Moreover,  it  occurs  to  us 
that  the  Porter  Case  is  written  in  the  teeth 
of  a  local  statute.  The  court  followed 
what  many  courts  have  variously  said  is  the 
general  rule  existing  in  this  country. 
That  is,  that  the  company  may  purchasi; 
its  shares  in  the  absence  of  a  prohibitory 
statute,  or  that  it  may  purchase  its  shares 
if  it  is  expressly  authorized  so  to  do  by 
statute,  or  that  it  may  purchase  its  shares 
if  the  rights  of  creditors  are  not  imme- 
diately involved. 

The  Ophir  Consol.  Mines  Co.  Case,  in  the 
opinion  of  the  writer,  does  not  sustain  the 
right  of  a  company  to  purchase  its  shares 
when  its  powers  are  limited  by  a  ptatute 
auch  as  we  have  in  this  state.  It  is  the 
rule  in  England,  almost  without  qualifica- 
tion, that  a  company  cannot  contract  for 
or  purchase  shares  of  its  own  capital  stock. 
Cook,  Corp.  §  309.  lliere  is  great  c<mfu- 
sion  in  the  American  authorities,  as  will 
be  noted  by  reference  to  the  text  cited. 
Our  statute  is  sustained  by  a  sound  public 
policy  and  a'  due  regard  for  creditors  pres- 
ent and  prospective  and  associate  stock- 
holders. 

In  the  Amery  Case  the  right  of  subse- 
quent creditors  to  challenge  a  contract  fall- 
ing within  the  statute  is  admitted.  It  is 
assumed  arguendo  that  there  were  no 
creditors  at  the  time  the  contract  was 
entered  into.  'J he  court  said:  "If  the  re- 
spondent's contention  that  creditors  who 
became  such  after  the  stock  has  been  pur- 
chased and  retired  by  the  corporation  have 
no  redress  were  to  be  sustained,  the  prac- 
tical result  would  be  that  as  soon  as  a 
corporation  was  organized,  and  before  it 
had  incurred  any  indebtedness,  it  could 
purchase  from  each  of  its  stockholders  one- 
half  or  more  of  his  stock,  retire  the  stock, 
deplete  the  treasury,  and  then  proceed  to 
make  debts  and  defraud  creditors,  who  had 
a  right  to  rely  upon  the  public  records  as 
to  the  amount  of  the  capital  stock,  and  to 
extend  credit  to  the  corporation  upon  the 
faith  that  it  had  not  impaired  its  capital 
by  any  sucli  unlawful  means.  We  cannot 
50  L.K.A.(N.S.^ 


stand  sponser  for  a  view  which  would  lead 
to  such  mischievous  ends." 

In  the  Jorguson  Case  the  rights  of  credi* 
tors  were  not  involved.    The  court  held  in 
strict  line  with  the  statute  that  a  corpora- 
tion could  not  impair  its  capital  stock  bj 
the  payment  of  dividends.     While  it  doe^ 
not   appear   in   the   reported   decision,    we 
deem  it  not  out  of  plac?  to  say  that  a  very 
able  petition  for  rehearing  was  filed  in  that 
case,  urging  that,  inasmuch  as  the  rights 
of    creditors   were    not    involved,    and    the 
controversy    being   between    the    individual 
and  the  corporation,  we  should  recede  from 
our  holding  and  allow  a  recovery.     We  de- 
nied  the   petition   for   rehearing,    so   that. 
when  the  subsequent  history  of  the  Jorgu- 
son  Case   is   understood,   it   seems   to   the 
writer  that  it  is  directly  in  point.     **Buu 
whether   a   corporation    be    solvent   or   in- 
solvent, the  fund  represented  by  its  capital 
stock   must  remain   inviolate   for  the  pro- 
tection of  its  creditors.    In  the  absence  of 
statutory  authority  in  that  behalf,  a  cor- 
poration has  no  l^ikl  power  to  reduce  this 
fund   by  any  formal  or  voluntary  act  or 
contract  on   its   part,  to   the  prejudice  of 
its  creditors  either  then  or  thereafter  ex- 
isting,  whether   by    distributing  any   part 
of   it  among  the   stockholders  by  way  of 
dividend,  or  by  giving  any  part  of  it  to 
one  or  more  stockholders,  or  by  disposing 
of  any  part  of  it  in  any  other  manner,  ex- 
cept by  way  of  changing  its  form  to  meet 
the   exigencies   of    the   corporate   business. 
.     .     .    There   are  many   decisions  by  the 
state  courts,  and  some  dicta  in  the  opin- 
ions of  the  supreme  court,  which  support 
the  proposition  that  a  contract  of  a  cor- 
poration   n«t   contra    honot   more^t   or   is- 
volving  malum  in  se,  or  forbidden  by  the 
charter  or  any  other  law,  and  merely  be- 
yond the  grant  of  corporate  power,  can  be 
enforced   against   the   corporation   after  it 
has  been  executed  on  the  part  of  the  plaia- 
tiff,    notwithstanding    the    fact    that    the 
plaintiff,  at  the  time  of  entering  into  tiie 
contract,  was  aware  of  the  lack  of  corpo- 
rate authority      But  this  doctrine  has  nut 
been  accepted  by  the  Supreme  Court.     In 
Central   Transp.    Co.   v.   Pullman's   Palace 
Car  Co.  139  U.  S.  24,  48,  59,  35  L.  ed.  55. 
64,    68,    II    Sup.   Ct.   Rep.   484,   the  court 
said:    'The  charter  of  a  corporation,  read 
in  the  light  of  any  general  laws  which  are 
applicable,   is  the  measure   of   its   powers, 
and  the  enumeration  of  those  powers  im- 
plies the  exclusion  of  all  others  not  fairly 
incidental.     All  contracts  made  by  a  cor- 
poration beyond  the  scope  of  those  powers 
are  unlawful  and  void,  and  no  action  can 
be   maintained   upon   them   in   the  courts. 
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and  this  upon  three  distinct  grounds:  The 
obligation  of  everyone  contracting  -with  tbe 
corporation  to  take  notice  of  the  legal 
limits  of  its  powers;  the  interest  of  the 
stockholders  not  to  be  subjected  to  risks 
which  they  have  never  undertaken;  and, 
above  all,  tlie  interest  of  the  public  that 
the  corporation  shall  not  transcend  the 
powers  conferred  upon  it  by  law.  .  .  . 
A  contract  of  a  corporation  which  is  ultra 
vires  in  tlie  proper  sense,  that  is  to  say, 
outside  the  object  of  its  creation,  as  defined 
in  the  law  of  its  organization,  and  there- 
fore beyond  the  powers  conferred  upon  it 
by  the  legislature,  is  not  voidable  only,  but 
wholly  void  and  of  no  legal  effect.  The 
objection  to  the  contract  is  not  merely  that 
the  corporation  ought  not  to  have  made  it, 
but  that  it  could  not  make  it.  The  contract 
cannot  be  ratified  by  either  party,  because  it 
could  not  have  been  authorized  by  either.  No 
performance  on  either  side  can  give  the 
unlawful  contract  any  validity,  or  be  the 
foundation  of  any  right  of  action  upon 
it/"  Hamor  v.  Taylor-Rice  Engineering 
Co.  (C.  C.)  84  Fed.  392,  397.  See  also 
Burke  v.  Smith  (Putnam  v.  New  Albany  & 
S.  C.  Junction  R.  Co.)  16  Wall.  390,  21 
li.  ed.  361. 

The  statute  contemplates  transactions 
that  may  arise  in  faith  of  the  capital 
stock,  and  is  broad  enough  to  protect  fu- 
ture creditors  and  also  stockholders  who 
are  not  parties  to  a  prohibited  contract. 
This  is  suggested,  but  not  argued  in  Olsen 
V.  Northern  S.  S.  Co.  70  Wash.  493,  127 
Pac.  112,  where  we  held  a  similar  contract 
to  be  divisible.  It  is  there  suggested  that, 
if  the  contract  was  void,  it  was  so  because 
its  performance  would  be  a  fraud  vpon 
other  stockholders  as  well  as  upon  credi- 
tors. Our  statute  makes  no  exceptions, 
and  tne  logic  of  our  own  cases  leads  us 
to  the  imperative  conclusion  that  the  ab- 
sence of  present  creditors  will  not  vitalize 
the  contract  sued  on. 

This  court  is  still  committed  to  the  trust 
fund  doctrine,  as  applied  to  corporations. 
Lantz  V.  Moeller,  —  Wash.  — ,  ante,  68, 
136  Pac.  687.  Tait  v.  Pigott,  32  Wash. 
344,  73  Pac.  364.  The  indorsement  of  con- 
tracts such  as  the  one  we  have  before  us 
would  be  destructive  of  that  doctrine. 

We  have  discussed  this  case  upon  gener- 
al lines,  not  because  we  have  doubted  the 
application  of  the  statute,  but  because  of 
the  fact  that  many  of  the  American  courts 
have  been  disposed  to  write  an  exception 
into  the  statute  in  favor  of  contracting 
parties  where  the  rights  of  present  credi- 
tors are  not  involved.  We  have  endeav- 
ored to  show  that  the  contract  is  contrary 
to  public  policy  as  well  as  violative  of  the 
letter  and  spirit  of  the  statute  law. 
50  L.R.A.(N.S.) 


The  judgment  of  the  lower  court  is  re- 
versed, and  the  case  is  remanded,  with 
instructions  to  dismiss. 

Grow,  Gh.  J.,  and  Gose,  £11U»  and 
Main,  JJ.,  concur. 

Petition  for  rehearing  denied. 


FliORIDA  SUPREMB  GOtJRT. 

ARCH  LINDSAY,  Plflf.  in  Err^ 

V. 

STATE  OF  FLORIDA. 

(—  Fla.  — ,  63  So.  832.) 

Evidence  —  confession  —  effect  of  intox- 
ication. 

Intoxication  less  than  mania  does  not  ex- 
clude a  confession  made  during  its  continu- 
ance, but  is  a  fact  for  the  jury,  tending  to 
discredit  such  confession. 

(October  28,  1913.) 

Headnote  by  Tatlob,  J. 
Note.  —  When  anifeseion  is  voluntary. 

This  subject  has  been  previously  treated 
in  18  L.R.A.(N.S.)  768.  The  purpose  of  this 
note  is  to  collect  the  cases  subsequently  de- 
cided. 

Reasons  for  exclusion  of  confessions. 

Supplementing  18  L.R.A.(N.S.)    771. 

Little  has  been  added  to  the  theory  upon 
which  involuntary  confessions  are  to  be 
excluded.  Frequent  references  to  the  Brann 
Gase,  168  U.  S.  632,  42  L.  ed.  568,  18  Sup-. 
Gt.  Rep.  183,  10  Am.  Grim.  Rep.  547,  leave- 
little  doubt  that  it  is  the  general  opinion^ 
that  the  constitutional  privilege  against, 
self-incrimination  extends  to  matter  of  con- 
fession which  is  obtained  by  compulsion. 
As  a  practical  issue,  the  constitutional  ques- 
tion cannot  well  arise  unless  by  legislation,, 
or  otherwise,  the  rule  should  be  abrogated 
which  renders  this  evidence  incompetent  at. 
common  law, — an  event  which  is  by  no- 
means  likely  to  occur. 

The  "Fox  hunter's  reason"  is  perhaps  be- 
ing assimilated  somewhat  to  the  theory  of 
testimonial  untrustworthiness,  in  so  far  as* 
a  fair  chance  for  the  prisoner  may  be- 
thought to  mean  the  prohibition  of  evidence^ 
with  respect  to  which  the  probabilities  of 
its  untruthfulness  are  great  enough  and  in- 
sidious enough  to  be  likely  to  result  in  ai 
miscarriage  of  justice.  The  tendx^ncy  U» 
carry  considerations  of  sportsmanship  any 
great  way  beyond  this  point  cannot  be  said 
to  be  on  the  increase.  See  Rex  v.  Graf,  15 
Gan.  Grim.  Gas.  193,  19  Ont.  L.  Rep.  238. 

On  the  other  hand,  while  differences  of 
opinion  may  occur  as  to  what  conditions 
render  a  confession  untrustworthy,  there  is 
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ERROR  to  the  Circuit  Court  for  Santa 
RoBa  County  to  review  a  judgment  con- 
victing defendant  of  manslaughter.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  T.  Wl£:gins,  for  plaintiff  in  error : 

The  court  erred  in  admitting  the  confes- 
sion made  by  the  plaintiff  in  error  that  he 
had  shot  the  deceased  as  a  voluntary  con- 
fession. 

12  Cyc.  461;  Simon  v.  State,  5  Fla.  285; 
McAlpine  v.  State,  117  Ala.  93,  23  Bo.  130; 
Holland  v.  State,  39  Fla.  178,  22  So.  298. 

The  court  erred  in  sustaining  the  objec- 
tion of  the  state  to  the  question  "What  first 
started  the  trouble  between  you"  propound- 
ed to  the  defendant  as  a  witness  in  his 
own  behalf. 


This  should  have  gone  to  the  jniy  ifl  they 
had  a  right  to  know  who  was  the  aggressor 
in  bringing  on  the  difficulty,  and  was  preju- 
dicial to  the  interest  of  the  plaintiff  in 
error. 

Stevens  v.  State,  133  Ala.  28,  32  So.  270; 
Mitchell  V.  State,  129  Ala.  23,  30  So.  348; 
Kennard  v.  State,  42  Fla.  681,  28  So.  858; 
Padgett  V.  State,  40  Fla.  451,  17  LJIA. 
705,  24  So.  145. 

Mr.  T.  F.  West,  Attorney  General,  for 
the  State: 

Intoxication  of  an  accused  person  does 
not  render  a  confession  made  by  such  per- 
son involuntary. 

State  V.  Berry,  60  La.  1309,  24  So.  329. 
State  V.  Hogan,  117  La.  863,  42  So.  352: 
Lester  v.  SUte,  32  Ark.  727;  Stete  ▼.  Gr*tr, 


no  dissent  from  the  proposition  that  confes- 
sions obtained  under  circumstances  such  as 
are  proven  by  experience  to  be  conducive  of 
untrue  and  unreliable  confessions  should  be 
excluded.  Sample  v.  State,  1  Ala.  App.  89, 
^6  So.  30;  State  v.  Williams,  129  La.  216, 
S5  So.  769,  Ann.  Cas.  1913B,  302;  People  v. 
Dunnigan,  163  Mich.  349,  31  L.R.A.(N.S.) 
940,  128  N.  W.  180;  State  v.  Thomas,  250 
Mo.  189,  157  S.  W.  330;  Berry  v.  State,  4 
Okla.  Crim.  Rep.  202,  31  L.R.A.(N.S.)  849, 
111  Pac.  676;  Com.  v.  Aston,  227  Pa.  112, 
75  Atl.  1019;  Harrold  v.  Oklahoma,  94  C 
C.  A.  415,  169  Fed.  47,  17  Ann.  C:as.  868. 

But,  while  applications  of  the  rule  of  ex- 
clusion may  almost  always  be  justified  as 
precautions  against  the  recurrence  of 
wrongful  verdicts,  which  in  conspicuous  in- 
stances have  been  carried  to  execution  in 
the  death  penalty  before  discovery  of  the 
mistake,  it  must  be  admitted  that  the  arg- 
uments which  historically  have  had  great- 
est publicity,  and  for  that  reason  a  very 
considerable  recognition  in  the  courts,  are 
those  which  look  to  the  removal  of  incen- 
tives for  the  inhuman  treatment  of  prison- 
ers by  the  officers  having  them  in  charge. 

In  Maki  v.  State,  18  Wyo.  481,  33  L.R.A. 
<N.S.)  466,  112  Pac.  334,  it  was  said  that 
at  least  one  reason  for  the  placing  of  re- 
strictions about  the  taking  of  confessions 
under  certain  conditions  was  "that  a  legal 
proceeding  may  not  be  converted  into  an 
inquisition," — ^and  "not  alone  .  .  .  that 
they  may  be  untrue,  but  that  the  mind 
must  also  be  left  free  to  act  with  knowledge 
of  the  possible  consequences.*' 

The  question  of  the  defensibility  of  re- 
forming police  officials  'by  a  rule  of  evi- 
dence turns  us  back  again  to  the  theory 
of  testimonial  untniatworthiness,  which  in 
its  modern  form  recognizes  the  facts  of  psy- 
chology, and  finds  that  the  in)iuman  treat- 
ment of  prisoners  is  not  to  be  depended  up- 
on for  the  discovery  of  the  truth,  nor  iq 
fact  of  anything  other  than  what  the  in* 
%'estigator  wishes  to  discover. 

In  State  v.  Miller.  61  Wash.  126.  Ill  Pac 
1053,    Ann.    Cas.    1912B,    1053,    the    court 
€«poaking  with  re«f>ect  to  one  method  of  per- 
secution.said :  "The  effect  of  solitary  conHne- 
50  L.R.A.(N.S.) 


ment  on  the  mind  of  a  person  charged  with 
crime  may  be  imagined.  It  is  a  well-known 
psychological  fact  that  men  and  women  have 
frequently  confessed  to  crimes  which  they  did 
not  commit.  They  have  done  it  atometlmes 
to  escape  present  punishment  which  had  l^e- 
come  torture  to  them;  sometimes  through 
other  motives;  and  the  object  of  putting 
the  inmates  of  this  jail  in  this  dark  cell  in 
solitary  confinement  ia  easily  understood.'' 

By  whom  character  of  confession  is  decided. 

Supplementing   18   L.R.A.(NJS.)    777. 

The  decision  of  the  question  whether  or 
not  a  confession  is  voluntary  is,  in  the  tirst 
instance,  for  the  court.  Turner  v.  Stale, 
—  Ark.  — ,  158  S.  W.  1072;  SUte  v.  \\i\- 
liams,  31  Nev.  360,  102  Pac.  974;  State  v. 
Kwiatkowski,  83  N.  J.  L.  650,  85  Atl.  209: 
State  V.  Armijo,  —  N.  M.  — ,  135  Pae.  555: 
People  V.  Randazzio,  194  N.  Y.  147,  87  N- 
E.  112;  State  v.  Wells,  36  Utah,  400,  136 
Am.  St.  Rep.  1059,  100  Pac.  681,  19  Ajin. 
Ca».  631. 

But  if  there  is  a  confiict  in  the  testimony 
as  to  whether  or  not  tlie  confession  was 
voluntarjs  it  is  generally  held  tliat  the  ques- 
tion should  be  ultimatelv  left  lo  the  jurr. 
Turner  v.  State,  —  Ark.  — ,  158  S.  W.  1072; 
State  V.  Brown,  —  Del.  — ,  80  Atl.  146: 
State  V.  Bennett,  143  Iowa,  214,  121  N.  W. 
1021;  State  v.  Brooks,  220  Mo.  74,  119 
S.  W.  353;  Heddendorf  v.  State,  85  Neb. 
747,  124  N.  W.  150;  State  v.  Williams.  31 
Nev.  360,  102  Pac.  974:  State  v.  Kwat- 
kowski,  83  N.  J.  L.  650,  85  Atl.  209;  Stat** 
V.  Armijo,  —  N.  M.  — ,  135  Pac.  665:  l*  • 
pie  V.  Randazzio,  194  N.  Y.  147.  87  N.  K. 
112;  People  v.  Schermerhorn,  203  N.  Y.  57, 
96  y.  E.  376;  Com.  v.  Aston,  227  Pa.  )1^ 
75  Atl.  1019;  State  v.  Allison,  24  o.  1).  «^. 
124  N.  W.  747;  State  v.  Montgoraor?.  26 
S.  D.  639,  128  N.  W.  718;  Berry  v.  State, 
58  Tex.  Crim.  Rep.  291,  125  S.  \V.  5Sft: 
Blocker  v.  State,  61  Tex.  Grim.  Rep.  413. 
135  S.  W.  130;  Kelly  v.  State,  61  Tex.  Cr.m. 
Pvop.  663,  136  S.  W.  58:  Campbell  v.  SUtf, 
63  Tex.  Crim.  Rep.  595.  141  S.  W.  232. 
Ann.  Cas.  1913D,  858;  Williams  v.  State 
—  Tex.  Crim.  Rep.  — ,  144  S.  W.  622: 
Maxcy   v.   State,   —   Tex.    Crim.   Rep.  — • 
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28  Minn.  426,  41  Am.  Rep.  "^OS,  10  N.  W. 
472;  Eskridge  t.  State,  25  Ala.  30;  White 
V.  State,  32  Tex.  Crim.  Rep.  625,  25  S.  W. 
784;  Mixon  ▼.  State,  36  Tex.  Crim.  Rep. 
66,  35  S.  W.  394;  Com.  v.  Howe,  9  Gray, 
110;  State  y.  JLAUghlin,  171  Ind.  66,  84  N. 
£.  756;  Stote  v.  Feltes,  51  Iowa,  495,  1 
K.  W.  755;  People  v.  Kent,  41  Misc.  191,  83 
N.  Y.  Supp.  948. 

Mr.  C.  O.  Andrews,  Aesistant  Attorney 
General,  also  for  the  State. 

Taylor,  J.,  delivered  the  opinion  of  the 
eourt: 

The  plaintiff  in  error,  hereinafter  referred 
to  as  the  defendant,  on  an  indictment  charg- 
ing him  with  murder  in  the  first  degree, 
was  convicted  in  the  circuit  court  of  Santa 


Rosa  county,  of  manslaughter,  and  from 
the  judgment  and  sentence  imposed  takes 
writ  of  error  here. 

One  David  Mitchell  as  a  witness  for  the 
state  testified  that  he  arrested  the  defend- 
ant after  the  tragedy,  and  found  him  in  a 
very  drunken  condition,  so  that  he  had  to 
lift  him  into  the  buggy  to  take  him  olT; 
that  while  in  this  condition  the  defendant, 
without  any  threats,  or  holding  out  of  any 
promises  or  hope  of  reward,  or  advantage  to 
himself,  freely  and  voluntarily,  and  of  his 
own  volition,  told  him  that  he  had  shot 
the  deceased,  and  had  shot  him  under  the 
shoulder;  that  he,  the  witness,  told  him  he 
thought  that  he  had  missad  him,  to  which 
the  defendant  replied:  **1  didn't  miss  him; 
I  shot  him  right  under  the  shoulder;  about 


145  S.  W.  952;  Drake  v.  State,  —  Tex. 
Crim.  Rep.  — ,  151  S.  W.  315;  Cukierski  v. 
State,  —  Tex.  Crim.  Rep.  — ,  153  S.  W. 
313;  Fowler  v.  State,  —  Tex.  Crim.  Rep. 
— ,  158  S.  W-  1117;  Belcher  v.  State,  — 
Tex.  Crim.  Rep.  — ,  361  S.  W.  459;  State 
V.  Wells,  35  Utah,  400,  136  Am.  St.  Rep. 
1059,  100  Pac.  681,  19  Ann.  Cas.  631;  State 
V.  Wilson,  68  Wash.  464,  123  Pac.  795:  Tar- 
asinski  v.  State,  146  Wis.  508,  131  N.  W. 
889. 

In  Shaw  v.  United  States,  103  C.  C.  A. 
494,  180  Fed.  348,  the  preponderance  of  the 
evidence  indicated  that  the  confession  was 
voluntary.  The  court  said  it  would  have 
been  proper  to  submit  the  question  to  the 
jury  if  the  defendant  had  so  requested,  but 
the  failure  to  do  so  in  the  absence  of  a 
request  was  not  erroneous. 

In  the  absence  of  any  conflict  in  the  evi- 
dence, it  is  usually  held  the  question  is  not 
for  the  jury.  Sims  v.  State,  59  Fla.  38,  52 
So.  198;  Hawkins  v.  State,  6  Ga.  App.  109, 
64  S.  E.  289;  Little  v.  State,  87  Neb.  588, 
127  N.  W.  896;  State  v.  Kwiatkowaki,  83 
X.  J.  L.  650,  85  Atl.  209;  People  v.  Kinney, 
202  N.  Y.  389,  95  N.  E.  756;  Pinckard  v. 
State,  62  Tex.  Crim.  Rep.  602,  138  S.  W. 
OOl ;  Ex  parte  Martinez,  —  Tex.  Crim.  Rep. 
— ,  145  S.  W.  959;  Belcher  v.  State,  — 
Tex.  Crim.  Rep.  ~.  161  S.  W.  459. 

But  when,  from  the  undisputed  facts,  dif- 
ferent inferences  might  reasonably  be  made 
as  to  what  motives  actuated  the  defendant, 
it  would  seem  to  be  proper  also  to  submit 
the  question  to  the  jury,  and  this  is  some- 
times done.  See  Wavraster  v.  State,  136 
Ga.  95,  70  S.  E.  883;*  Smith  v.  State,  139 
Ga.  230.  76  S.  K.  1016;  People  v.  Trine, 
104  Midi.  1,  129  N.  W.  3;  State  v.  Wells, 
.T5  Utah,  400.  136  Am.  St.  Rep.  1050,  100 
Par.  681.  19  Ann.  Cas.  631. 

In  some  jiirisdictions  the  competency  of 
the  confession  is  aolelv  for  the  court.  Kir- 
bv  v.  State,  5  Ala.  App.  128,  59  So.  374; 
Oodnu  V.  State,  —  Ala.  — .  60  So.  008;  Peo- 
ple v.  Cahill.  11  Cal.  Ann.  685,  106  Pac.  115; 
State  V.  Berberick,  38  Mont.  423,  100  PaC. 
200.  16  Ann.  Cas.  1077:  Berrv  v.  Statf*.  4 
Okla.  Crim.  Rep.  202,  31  L.R.A.(N.S.)  849, 
ni  Ppc.  676. 
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In  State  y.  Berberick,  it  was  said  that 
the  question  of  the  admi&sibility  of  a  confes- 
sion being  solely  for  the  court,  the  hearing 
of  evidence  pertinent  to  the  question  wheth- 
er or  not  it  was  voluntary,  at  a  time  when 
the  confession  had  already  been  received 
in  evidence,  did  not  cure  the  error  of  the 
court  in  refusing  to  hear  the  same  evidence 
before  admitting  the  confession. 

The  court  should  exercise  extreme  cau- 
tion in  commenting  upon  the  weight  of  a 
confession  as  evidence,  and  especially  should 
not  call  into  prominence  the  fact  that  the 
statements  made  were  against  the  interest 
of  the  defendant,  and  for  that  reason  pre- 
sumably true,  and  in  this  manner  induce 
the  jury  to  overlook  psychological  influ- 
ences tending  to  produce  untruth,  which 
worked  upon  the  defendant  at  the  time  the 
statements  were  made.  State  t.  Thomas, 
250  Mo.  189,  157  S.  W.  330;  also  People 
V.  Finer,  111  Cal.  App.  542,  105  Pac.  780. 

As  the  importance  to  l>e  attached  to  evi- 
dence of  a  confession  is  for  the  jury  to  de- 
termine (Fowler  v.  State,  170  Ala.  65,  54 
So.  115;  Gilmer  v.  State,  —  Ala.  — ,  61  So. 
377;  Toomer  v.  State,  112  Md.  285,  76  Atl. 
118),  it  is  not  practicable  to  prevent  them 
from  considering  in  some  measure  the  ques- 
tion whether  or  not  the  confession  was  vol- 
untary (Godau  V.  State,  —  Ala.  — ,  60  So. 
008),  unless  all  the  testimony  relating  to 
that  question  is  heard  in  the  absence  of  the 
jury, — ^as  is  sometimes  required,  however 
(State  V.  Thomas,  250  Mo.  189,  157  S.  W. 
3.30:  Berrv  v.  State.  4  Okla.  Crim.  Rep.  202, 
31  L.R.Ay(N.S.)  849,  111  Pac.  676:  Har- 
rold  V.  Oklahoma,  94  C.  C.  A,  415,  169  Fed. 
47,  17  Ann.  Cas.  868). 

The  reason  for  the  latter  rule  is  not  pri- 
marily to  prevent  a  rejection  of  the  court's 
conclusion  that  the  confession  was  volun- 
tary, but  to  avoid  a  possible  prejudice  from 
the  hearing  of  testimony  about  an  alleged 
confession  which  cannot  be  admitted  in  evi- 
dence. Thus  in  some  cases,  the  practice  of 
excusing  the  jurv  is  approved  (State  t.  Al- 
lison. 24  S.  D.  622,  124  N.  W.  747),  but  it 
is  snid  that  the  failure  to  do  so  does  not 
result  in  harmful  error,  if  the  testimony 
taken  in  their  presence  shows  that  the  con- 
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the  time  I  pulled  the  trigger  he  turned." 
Ihe  witness  further  stated  that  the  de- 
fendant was  so  drunk  he  had  to  hold  him 
in  the  buggy,  but  had  intelligence  enough 
to  make  the  above  statements  to  him,  and 
made  them  on  his  own  initiative  and  of 
his  own  volition,  without  any  threats  from 
him,  or  inducements  or  hope  of  advantage 
being  held  out  to  him.  The  defendant  here, 
by  his  counsel,  moved  the  court  to  strike 
this  evidence  relative  to  the  statements 
made  to  the  witness  by  the  defendant,  be- 
cause there  was  an  inducement  when  the 
witness  told  the  defendant  that  the  deceased 
had  been  missed;  but  the  court  denied  this 
motion,  to  which  exception  was  taken,  and 
this  ruling  constitutes  the  first  assignment 
of  error.    There  was  no  error  here.    As  to 


the  specific  ground  upon  which  the  motion 
to  strike  was  based,  visr.,  that  because  tbe 
witness  told  the  defendant  he  thought  he 
had  missed  the  deceased,  this  was  an  in- 
ducement held  out  to  the  defendant,  we 
fail  to  see  how  this  can  be  construed  into 
any  inducement  to  the  defendant  to  talk ;  it 
may  have  pricked  his  vanity  over  his  skill 
in  the  use  of  a  rifie  to  have  it  intimated 
that  he  had  missed  his  target,  but  in  tlie 
sense  contemplated  by  tlie  rule  of  law  that, 
to  make  a  confession  admissible,  there  mu>t 
be  no  inducement  held  out  to  the  accusrHl 
for  such  confession,  this  cannot,  by  any 
process  of  legitimate  reasoning,  be  contort- 
ed into  an  inducement  such  as  the  rule  of 
evidence  inhibits.  It  is  contended  here  in 
support  of  this  assignment  that  the  defend- 


fession  is  admissible  (Greenwood  v.  State, 
107  Ark.  668,  156  S.  VV.  427;  State  v.Span- 
os,  66  Or.  118,  134  Pac.  6;  State  v.  Rose- 
lair,  57  Or.  8,  109  Pac.  865). 

In  State  v.  Williams,  31  Nev,  360,  102 
Pac.  974,  it  was  said  that  if  the  prelimi- 
nary examination  can  be  so  conducted  as 
not  to  imply  that  a  confession  has  been 
made  until  the  fact  appears  that  the  al- 
leged confession  was  a  voluntary  one,  then 
it  is  unnecessary  to  exclude  the  jury;  oth- 
erwise the  examination  must  be  in  the  ab- 
sence of  the  jury. 

But  in  other  cases,  it  has  been  held  that 
it  is  unnecessary  to  exclude  the  jury  from 
the  preliminary  examination  (People  v. 
Brasch,  193  N.  Y.  46,  85  N.  E.  809;  State 
V.  Wells,  35  Utah.  400,  131  Am.  St.  Rep. 
1059,  100  Pac.  681,  19  Ann.  Cas.  631;  State 
V.  Barker,  56  Wash.  510,  106  Pac.  133), 
even  though  the  question  of  the  competen- 
cy of  the  confession  is  solely  for  the  court 
(State  V.  Berberick,  38  Mont.  423,  100  Pac. 
200,  16  Ann.  Cas.  1077). 

Tn  jurisdictions  where  testimony  before 
juries  about  alleged  confessions  which  turn 
out  to  be  involuntary  is  considered  preju- 
dicial, and  in  jurisdictions  where  the  ques- 
tion whether  or  not  a  confession  is  volun- 
tary is  solely  for  the  judge,  the  order  of 
proof  becomes  important;  and  it  is  held 
that  before  the  court  passes  upon  the  ad- 
missibility of  the  confession,  it  must  give  a 
full  and  complete  opportunity  to  establish 
the  fact  that  it  was  involuntary.  State 
V.  Thomas,  250  Mo.  189,  157  S/W.  330; 
State  V.  Berberick,  38  Mont.  423,  100  Pac. 
209,  16  Ann.  Cas.  1077;  Berry  v.  State,  4 
Okla.  Crim.  Rep.  202,  31  L.R.A.(N.S.)  849, 
in  Pac.  676. 

But  if  the  confession  is  admitted  without 
a  full  hearing,  and  the  testimony  offered 
at  the  preliminary  hearing  is  afterward  in- 
troduced, and  it  appears  that  there  is  noth- 
ing in  this  evidence  which  would  have  made 
the  confession  inadmissible,  the  error  is 
harmless.  State  v.  Thomas,  supra;  State  v. 
Jacques,  30  R.  I.  578,  76  Atl.  652. 

And   likewise,   if  the  testimony  is  after- 

'  ft 

ward  given,  and  the  confession  is  then  with- 
drawn, or  tbe  court  orders  it  stricken  out, 
50  L.R.A.(N.S.) 


it  is  doubtful  whether  a  reversal  could  be 
obtained  for  the  error  in  admitting  the  con- 
fession (see  State  v.  Urie,  35  Nev.  2G8,  129 
Pac.  305),  although  the  practice  of  errone- 
ously permitting  confessions  to  get  before 
the  jury  and  afterward  withdrawing  them 
has  been  strongly  criticized  from  an  ethical 
standpoint  (Hill  v.  State,  —  Tex.  Crim- 
Rep.  — ,  161  S.  W.  118). 

in  People  v.  Cahill,  11  Cal.  App.  685.  V»6 
Pac.  115,  the  court  heard  all  the  evidem'e 
offered  on  the  question  of  voluntariness,  and 
admitted  the  confession.  The  defendant 
afterward  sought  to  introduce  evidence  in 
contradiction  of  the.  testimony  of  a  wit- 
ness upon  the  preliminary  question.  It 
was  held  that,  as  that  question  was  solelv 
for  the  court  and  had  been  passed  upon,  the 
evidence  was  properly  excluded.  But  it 
seems  as  if  the  testimony  should  have  been 
allowed  as  material  with  reapeci  to  the 
credibility  of  the  confession. 

In  jurisdictions  where  the  precaution 
taken  against  possible  prejudice  is  n.t 
great  the  right  of  a  defendant  upon  tbe 
voir  dire  examination,  to  introduce  testi- 
mony in  rebuttal  of  that  of  the  state,  is 
sometimes  denied  (Lindsay  v.  State.  I'^J* 
Ga.  818,  76  S.  E.  369;  Com.  v.  Aston,  227 
Pa.  112,  75  Atl.  1019;  SUte  v.  Wells.  35 
Utah,  400,  136  Am.  St.  Rep.  1059,  100  Pac 
681,  19  Ann.  Cas.  631),  the  rule  being  that 
when  such  testimony  has  afterward  been 
given,  if  it  appears  therefrom  that  the  con- 
fession is  not  competent,  the  court  should 
then  instruct  -the  jury  to  disregard  it 
(Thomas  v.  State,  58  FJa.  122,  51  So.  410: 
State  V.  Armijo,  —  N.  M.  — ,  135  Pac.  55.5 1. 

In  New  York,  if  the  request  is  timelv 
(People  y.  Farmer,  194  N.  Y.  251,  87  X.  E 
457 ) ,  and  accompanied  by  a  proper  offer  of 
proof  (People  v.  Rogers,  192  N.  Y.  331. 
85  N.  E.  135,  15  Ann.  Cas.  177;  People  v. 
Brasch,  193  N.  Y.  46.  85  N.  E.  809),  de- 
fendant is  entitled  to  cross-examine  (People 
V.  Fiori,  123  App.  Div.  174.  108  N.  Y.  Supp. 
416)  and  to  introduce  testimony  in  rebnt- 
tal  (People  v.  Rogers,  supra),  but  the  lim- 
its of  the  voir  dire  examination  are  with- 
in the  discretion  of  the  court  (People  ▼• 
Brasch,   supra;    People  T.  Kinney,  202  N. 
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ant  was  shown  by  this  witness  to  have 
been  very  badly  intoxicated  >vhcn  these 
stAtements  were  made  by  him,  and  that 
therefore  his  statements  could  not  have 
been  freely  and  voluntarily  made.  The  rule 
of  law  seems  to  be  well  settled  that  the 
drunken  condition  of  an  accused  when  mak- 
ing a  confession,  unless  such  drunkenness 
goes  to  the  extent  of  mania,  does  not  affect 
the  admissibility  in  evidence  of  such  con- 
fession, but  may  affect  its  weight  and  credi- 
bility with  the  jury.  State  v.  Berry,  50  La. 
Ann.  1309,  24  So.  329.  Intoxication  less 
than  mania  does  not  exclude  a  confession 
made  during  its  continuance,  but  it  is  a 
fact  for  the  jury,  tending  to  discredit  such 
confession.  State  v.  Hogan,  117  La.  863, 
42  So.  352;  Lester  T.  State,  32  Ark.  727; 


Eskridge  v.  State,  25  Ala.  30;  State  \\ 
Grear,  28  Minn.  426,  41  Am.  Rep.  296,  10 
N.  W.  472;  Com.  v.  Howe,  9  Gray,  110; 
Mixon  V.  State,  36  Tex.  Crim.  Rep.  66,  35 
S.  W.  394;  White  v.  State,  32  Tex.  Crim. 
Rep.  625,  25  S.  W.  784;  People  v.  Kent,  41 
Misc.  191,  83  N.  Y.  Supp.  948;  State  v. 
Feltes,  51  Iowa,  495,  1  N.  W.  755. 

The  defendant  as  a  witness  on  his  own 
behalf,  after  testifying  that  he  and  the  de- 
ceased, who  was  his  son,  had  been  at  outs 
with  each  other  for  two  years,  was  asked 
the  following  questions:  *What  first  start- 
ed the  trouble  between  you?"  "How  many 
of  your  children  took  sides  with  John  [the 
deceased]  ?"  The  court  sustained  objections 
of  the  state's  attorney  to  both  of  these  qiics- 
tions,  exceptions  to  the  rulings  were  duly 


Y.  389,  95  N.  £.  756),  and  if  the  defendant 
fails  to  introduce,  at  a  later  time,  testi- 
mony which  the  court  in  its  discretion  re- 
fused to  hear  upon  voir  dire,  he  has  no 
cause  for  complaint  (People  y.  Schneider, 
154  App.  Div.  203,  139  N.  Y.  Supp.  104). 

The  finding  of  the  trial  court  upon  the 
question  of  competency  is  conclusive  upon 
appeal,  unless  manifestly  against  the  weight 
of  the  evidence.  Green  v.  State,  168  Ala. 
90,  53  So.  289 ;  Iverson  v.  State,  99  Ark.  453, 
138  S.  W.  958;  Greenwood  v.  State,  107  Ark. 
568,  166  S.  W.  427;  Thomas  v.  State,  58 
Fla.  122,  51  So.  410;  Sims  v.  State,  59  Fla. 
38,  52  So.  198;  State  v.  Thomas,  250  Mo. 
189,  157  S,  W.  330;  State  v.  Berberick.  38 
Mont.  423,  100  Pac.  209,  16  Ann.  Cas.  1077; 
State  v.  Kwiatkowski,  83  N.  J.  L.  650,  85 
AtL  209;  Berry  v.  State,  4  Okla.  Crim. 
Rep.  202,  31  L,R.A.(N.S.)  849,  111  Pac. 
676;  State  v.  Allison,  24  S.  D.  622,  124  N. 
W.  747;  State  v.  Spanos,  66  Or.  118,  134 
Pac.  6. 

The  burden  of  proof  to  show  that  a  con- 
fession was  voluntary  rests  with  the  Btnte. 
State  v.  Bennett,  143  Iowa,  214,  121  N.  W. 
1021;  SUte  v.  Kwiatkowski,  83  N.  J.  L. 
050,  85  Atl.  209;  State  v.  Montgomery,  26 
S.  D.  639,  128  N.  W.  718. 

But  the  limits  of  the  preliminary  exami- 
nation being  largely  within  the  discretion 
of  the  trial  court,  it  has  been  held  that  the 
burden  is  sustained  where  nothing  appears 
in  the  record  to  suggest  any  likelihood  that 
tlie  confession  was  involuntary.  Rex  v. 
Craf,  19  Ont.  L.  Rep.  238,  15  Can.  Crim. 
Cas.  193;  Rex  v.  Stoffoff,  20  Ont.  L.  Rep. 
103,  15  Can.  Crim.  Cas.  366;  Rex  v.  Hoc 
Ram,  1  D.  L.  R.  569,  20  West.  L.  Rep. 
(Can.)  571,  19  Can.  Crim.  Cas.  259. 

Presumption. 

Supplementing  18  L.R.A.(N.S)  783. 

As  to  the  burden  of  going  forward  with 
proof,  the  ordinary  presumption  is  said  to 
be  that  confessions  are  voluntary  (Hawkins 
y.  State,  8  Ga.  App.  705,  70  S.  E.  53),  and 
in  any  event,  if.  from  the  attendant  circum- 
stances or  otherwise,  it  appears,  prima  facie 
that  the  confession  was  voluntaiy,  the  bur- 
50  L.R.A.(N.S.) 


den  of  going  forward  is  upon  the  defend- 
ant (Sims  V.  State,  59  Fla.  38,  52  So.  108). 
The  effect  of  this  rule  is  that  an  objection 
to  the  admission  of  a  confession  on  the 
ground  that  it  does  not  affirmatively  appear 
to  have  been  voluntary  is  not  good.  The 
defendant  must  offer  to  bring  forward  tes- 
timony to  show  that  the  contrary  is  true 
(People  y.  Brasch,  193  N.  Y.  46,  85  N.  E. 
809;  People  v.  Rogers,  192  N.  Y.  331,  85 
N.  E.  135,  15  Ann.  Cas.  177),  and  this  must 
be  the  correct  interpretation  of  the  rather 
general  language  of  Berry  v.  State,  4  Okla. 
Crim.  Rep.  202,  81  L.R.A.(N.S.)  849,  111 
Pac.  676. 

The  circumstance  that  a  confession  was 
made  while  under  arrest,  contrary  to  the 
view  taken  in  Berry  v.  State,  is  generally 
thouglit  to  create  a  presumption  that  it 
was  not  voluntary,  ana  under  such  circum- 
stances the  obligation  rests  with  the  state 
to  produce  testimony  that  it  was  procured 
without  the  use  of  threats  or  violence,  or 
the  promise  of  reward  or  leniency.  State 
V.  Thomas,  250  Mo.  189,  157  S.  "^W.  330: 
Maki  V.  State,  18  Wyo.  481,  33  L.R.A.(N.S.) 
465,  112  Pac.  334;  and  see  also  Reg.  v. 
Charcoal,  3  Terr.  L.  Rep.  7. 

In  Alabama,  upon  an  offer  of  testimony 
of  a  confession,  without  more,  it  is  to  be 
presumed  that  the  confession  was  involun- 
tary. Green  v.  State,  168  Ala.  90,  53  So. 
286;  Lester  y.  State,  170  Ala.  30,  .54  So. 
17^;  Sample  v.  State,  1  Ala.  App.  80,  56 
So.  30;  Wright  v.  State,  3  Ala.  App.  24,  58 
So.  68;  Godau  v.  State,  —  Ala.  — ,  60  So. 
008. 

But  when  the  circumstances  under  which 
the  confession  was  made  appear,  and  these 
raise  a  presumption  that  no  improper  in- 
fliionce  was  felt,  the  burden  of  going  for- 
ward witli  the  proof  returns  to  the  defend- 
ant. Heningburg  v.  State,  153  Ala.  13,  45 
So.  246;  Green  v.  State,  168  Ala.  90,  53 
So.  286 ;  Godau  v.  State,  —  Ala.  — ,  60  So. 
908;  Barr  y.  State,  7  Ala.  App.  96,  61  So. 
40. 

The  effect  of  the  Alabama  rule  is  that  an 
objection  that  the  confession  does  not  af- 
firmatively appear  to  have  been  voluntary 
is  good,  except  when  the  circumstances  in- 
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taken,  and  they  are  assigned  as  error.  We 
do  not  think  there  was  any  error  in  either 
of  the  rulings.  As  to  what  it  was  that,  two 
years  before  the  tragedy,  lirst  started  the 
ill  feelings  between  the  dctendant  and  his 
deceased  son,  was  too  remote,  and  was 
wholly  immaterial  and  irrelevant  to  any 
issue  in  the  case.  And  the  same  may  be 
said  of  the  second  of  the  above  questions 
excluded  by  the  court.  After  the  defendant 
had  testihed,  in  substance,  that  when  the 
deceased  drove  up  to  the  scene  of  the  trage- 
dy he  stated  that  he  had  a  gallon  of 
whisky,  and  nothing  to  do  but  to  ride 
around  and  drink  it,  the  state's  attorney 
called  a  witness  in  rebuttal,  and  asked  the 
witness,  who  was  present  at  the  scene  of 
the  tragedy,  whether  the  deceased  had  then 
and  there  made  the  remark  to  the  effect 
that  he  had  a  gallon  of  whisky,  and  nothing 
to  do  but  ride  around  ana  drink  it.  To  this 
question  the  defendant  objected,  but  the 
court  permitted  the  question  to  be  asked 
and   answered,   to   which   ruling   exception 


was  taken,  and  it  is  assigned  as  error. 
While  it  is  true  that  this  was  somewhat  of 
an  immaterial  point  in  the  case,  yet  ve 
oaiiiiut  say  that  the  ruling  here  assigned 
was  reversible  error,  since  we  cannot  see 
how  the  defendant  was  materially  injured 
thereby. 

The  last  assignment  of  error  is  the  denial 
of  the  defendant's  motion  for  new  trial, 
made  on  the  grounds  that  the  verdict  of  tbe 
jury  is  not  supported  by  tne  evidence  and 
is  contrary  to  the  evidence.  Without  a  re> 
hearsal  of  it  here,  it  is  sufficient  for  us  to 
say  that  the  evidence  abundantly  sastaini 
the  verdict  returned,  and,  finding  no  reversi- 
ble error  in  the  record,  the  judgment  of  tbe 
Circuit  Court  in  said  cause  is  hereby  af- 
firmed at  the  cost  of  Santa  Rosa  county; 
the  plaintiff  in  error  having  been  adjudged 
to  be  insolvent. 

Sliackleford,  Ch.  J.,  and  OodcreU, 
Hocker,  and  Whitfield^  JJ.,  concur. 


ferentially  contradict  such  an  assertion; 
and  in  general  the  state  must  lay  a  predi- 
cate by  voir  dire  examination,  for  tlie  ad- 
mission of  any  confession. 

Thus,  if  the  defendant  was  under  arrest 
and  in  the  presence  of  officers,  an  adequate 
examination  with  respect  to  threats  or 
promises  must  be  made.  See  Sample  v. 
State,  1  Ala.  App.  89,  56  So.  30  (where  the 
statements  of  only  one  of  several  persons 
present  were  inquired  into). 

But  upon  a  prima  facie  showing  that  a 
confession  was  voluntary,  tlie  state  has 
satisfied  its  obligation  to  go  forward  with 
the  proof.  Green  v.  State,  100  Ala.  1,  40 
So.  676;  Jackson  v.  State,  167  Ala.  44,  52 
So.  835;  Turner  v.  State,  4  Ala.  App.  100, 
68  So.  136;  Saulsberry  v.  State,  —  Ala.  — , 
59  So.  476;  Aaron  v."  State,  —  Ala.  — ,  61 
So.  812. 

Connection  between  inducement  and  confes- 
sion. 

Supplementing  18  L.R.A.(N.S.)    785. 

The  promises  or  threats  which  it  is 
claimed  render  a  confession  involuntary  will 
not  do  BO  if  they  do  not  form  the  motive 
which  induced  the  defendant  to  make  the 
confession.  Where  the  promise  is  collat- 
eral, and  not  given  in  consideration  of  the 
defendant  confessing,  nor  understood  as  so 
given,  the  confession  is  voluntary.  People 
v.  Finer,  11  Cal.  App.  542,  105  Pac.  780; 
State  V.  Kwiatkowski,  83  N.  J.  L.  650,  85 
Atl.  209. 

Age,  situation,  and  character  of  accused. 

Supplementing  18  L.R.A.(N.8.)   786. 

The  voutli  of  the  defendant  is  a  fact  to 
be  considered  in  determining  whether  or 
not  a  confession  was  voluntary.  State  v. 
Thomas,  250  Mo.  189,  157  S.  W.  330.  The 
50  L.R.A.(N.S.) 


confessions  of  minor  defendants  were,  under 
special  circumstances,  *not  competent  in 
Hampton  v.  State,  167  Ala.  73,  52  Sa 
659  (by  statute)  ;  Garner  ▼.  State,  97  Ark. 
63,  132  :  .  W.  1010,  Ann.  Cas.  1912C.  1002 
(judicial  confession  without  counsel) ;  Haw- 
kins V.  State,  6  Ga.  App.  109,  64  S  E.  2^9 
(where  boy  received  whipping) ;  Mathews  v. 
State,  102  Miss.  549,  59  So.  842  (where  bo) 
received  whipping)  ;  and  were  competent  in 
Crosby  y.  Stote,  93  Ark.  156,  137  Am.  St. 
Rep.  80,  124  S.  W.  781,  (where  boy  was 
mature  for  his  years). 

It  is  not  necessary  that  a  defendant  have 
the  benefit  of  counsel  before  making  a  con- 
fession (Toomer  y.  State,  112  Md.  2^5,  76 
Atl.  118;  State  y.  Armijo,  —  N.  M.  — . 
136  Pac.  655),  although  he  has  requcstf^l 
one  (State  y.  Neubauer,  145  Iowa,  337,  124 
N.  W^  312)  ;  but  where  defendant  requested 
an  officer  to  send  for  his  attorney,  and  the 
officer  purposely  delayed  sending  the  mes- 
sage until  the  confession  was  obtained,  the 
procedure  was  strongly  condemned  (Pinck- 
ard  V.  State,  62  Tex.  Crim.  Rep.  602,  138 
S.  W.  601). 

In  Garner  v.  State,  97  Ark.  63,  132  S. 
W.  1010,  Ann.  Cas.  1912C,  1062.  a  n^o  boy 
not  yet  fourteen  years  old  was  permitted 
to  volunteer  a  confession  of  guilt  to  th« 
jury  after  having  been  abandoned  by  ftif 
counsel.  Although  under  these  conditioni 
the  record  showed  neither  objections  nor 
exceptions,  the  case  was  reversed  on  tbe 
ground  that  the  court  was  bound  to  protect 
tlie  infant  defendant  with  counaeL 

Mental  condition  of  accused. 

Supplementing  18  L.R.A.(N.S.)  788. 

Evidence  of  insanity  or  mental  weakness 
which  would  be  sufficient  to  render  the  de- 
fendant incompetent  to  testify  is  sufficient 
to  render  his  confession  incompetent.    Stata 
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T.  Berberick,  38  Mont.  423,  100  Pac.  200^ 
16  Ann.  Cas.  1077.  And  where  there  ia 
evidence  of  weak-mindedness,  the  jury 
should  be  instructed  under  what  circum- 
stances to  disregard  the  confession.  Berry  v. 
State,  68  Tex.  Crim.  Rep.  291,  126  S.  W. 
580. 

Where  there  was  testimony  that  a  confes- 
sion was  made  in  the  midst  of  great  bustle 
and  excitement,  and  that  defendant  said  be 
thought  it  was  the  truth,  but  was  badly 
rattled,  it  was  held  that  instructions  should 
have  been  given  to  the  jury  to  disregard 
the  confession  if  they  thou<;lit  it  was  in- 
voluntary.  Hcddendorf  v.  fiitate,  85  Neb. 
747,  124  N-  W.  150. 

But  the  mere  fh/?t  that  there  was  a  crowd 
about  the  calaboose  talking,  wiicn  the  wit- 
ness approached,  will  not  of  necessity  ren- 
der a  confession  involuntary  (Bettis  v. 
State,  160  Ala.  3,  49  do.  781 )  ;  nor  will 
the  fact  that  the  confession  was  given  in 
the  course  of  an  angr^'  tirade  of  jealousy 
do  so  (State  v.  Jones,  127  La.  694,  53  So. 
959 ) ) ;  nor  that  it  was  given  shortly  after 
an  attempt  at  suicide,  and  while  defend- 
ant's mouth  and  throat  were  sore  from  the 
efTects  of  cliloroform  (State  ▼.  Sirmay,  40 
Utah,  526,  122  Pac.  748 ) . 

Intoxication  is  probably  more  important 
with  respect  to  the  credibility  than  the 
competency  of  a  confession,  l^ut  extreme 
intoxication,  particularly  if  the  accused  is 
plied  with  questions  or  threatened,  will  ren- 
der the  confession  involuntary.  Trepanier 
V.  Rex,  19  Can.  Crim.  Cas.  200;  State  v. 
Brooks,  220  Mo.  74,  110  S.  W.  353. 

• 

Effect  of  cautioning  or  failure  to  caution 

accused. 

Supplementing   18   LJlJii.(N.S.)    791. 

Apart  from  statute  the  general  rule  is 
that  cautioning  a  prisoner  that  his  state- 
ment may  be  used  against  him,  and  that 
he  does  not  have  to  make  a  statement  un- 
less he  wishes,  is  not  indispensable  to  ob- 
taining a  voluntary  confession  (Greenwood 
V.  State,  107  Ark.  668,  156  S.  W.  427; 
Reagan  v.  People,  49  Colo.  316,  112  Pac. 
785;  Byram  v.  People,  49  Colo.  533,  113 
Pac.  528;  State  v.  Howard,  127  La.  435,  53 
So.  677;  State  v.  Besancon,  128  La.  86,  54 
So.  480;  State  v.  Mircovich,  35  Nev.  485, 
130  Pac.  765 ;  State  v.  Kwiatkowski,  83  N. 
J.  L.  660,  85  Atl.  209;  State  v.  Armijo,  — 
N.  M.  — f  135  Pac.  555;  People  v.  Garfalo, 
207  N.  Y.  141,  100  N.  E.  698;  Rex  v.  Hoo 
Sam,  1  D.  L.  R.  569,  20  West.  L.  Rep. 
[Can.]  571,  19  Can.  Crim.  Cas.  259),  al- 
though ihikt  procedure  is  the  better  one 
(Reagan  v.  People,  49  Colo.  316,  112  Pac. 
786). 

For  the  contrary  rule  in  Florida,  see  Dan- 
iels T.  State,  57  Fla.  1,  48  So.  747;  Howell 
V.  State,  —  Fla.  — ,  63  So.  421. 

In  People  v.  Hill,  198  N.  Y.  64,  91  N. 
E.  272,  it  was  held  that  the  accused  need 
not  of  necessity  be  advised  of  his  right  to 
counsel. 

Under  a  Texas  statute  reading:  "The 
confession  shall  not  be  used  if,  at  the  time 
60  LJlJii.(N.S.) 


it  was  made,  the  defendant  was  in  jail  or 
other  place  of  confinement,  nor  while  he  is 
in  the  custody  of  an  officer,  unless  made  in 
the  voluntary  statement  of  the  accused 
taken  before  an  examining  court  in  accord- 
ance with  law,  or  be  made  in  writing  and 
signed  by  him,  which  written  statement 
shall  show  that  he  has  been  warned  by  the 
person  to  whom  the  same  is  made,  6rst, 
that  he  does  not  have  to  make  any  state- 
ment at  all;  second,  that  any  statement 
made  may  be  used  in  evidence  against  him 
on  his  trial  for  the  ofTense  concerning  which 
the  confession  is  therein  made;  or  unless,  in 
connection  with  said  confession,  he  makes 
statements  of  facts  or  circumstances  that 
are  found  to  be  true,  which  conduce  to  es- 
tablish his  guilt,  such  as  the  finding  of  se- 
creted or  stolen  propcrtv,  or  the  instrument 
with  which  he  states  tlie  offense  was  com- 
mitted; provided  that  where  the  defendant 
is  unable  to  write  his  name  and  sign  the 
statement  by  making  his  mark,  such  state- 
ment shall  not  be  admitted  in  evidence,  un- 
less it  be  witnessed  by  some  person  other 
than  a  peace  officer,  who  shall  sign  the 
same  as  a  witness,"  it  has  been  held  that 
the  warning  required  must  be  evidenced  by 
the  confession  which  is  offered  (Perrett  v. 
State,  —  Tex.  Crim.  Rep.  — ,  162  S.  W. 
882)  and  recitation  in  the  acknowledgment 
that  the  accused  was  warned  is  insufficient 
(Robertson  v.  State,  64  Tex.  Crim.  Rep.  21, 
111  S.  W.  741). 

The  confession  must  also  clearly  show 
that  the  warning  was  given  by  the  person 
to  whom  the  confession  was  made.  Y^oung 
V.  State,  64  Tex.  Crim.  Rep.  417,  113  S. 
W.  276;  Jenkins  v.  State,  60  Tex.  Crim. 
Rep.  230,  131  S.  W.  642,  overruling  Knijjht 
v.  State,  55  Tex.  Crim.  Rep.  243,  116  S.  W. 
56,  and  Knuckles  v.  State,  66  Tex.  Crim. 
Rep.  6,  114  S.  W.  825;  Henzen  v.  State, 
62  Tex.  Crim.  Rep.  336,  137  S.  W.  1141, 
settling  whatever  doubt  remained  after  the 
preceding  cases;  Ayers  ▼.  State,  62  Tex. 
Crim.  Rep.  428,  137  S.  W.  1146;  Burton  v. 
State,  62  Tex.  Crim.  Rep.  402,  137  S.  W. 
1145;  Majors  ▼.  State,  63  Tex.  Crim.  Rep. 
488,  140  S.  W.  1095. 

But,  relaxing  the  rule  somewhat,  the  ma- 
jority of  the  court  were  of  the  opinion,  in 
Overstreet  v.  State,  —  Tex.  Crim.  Rep.  — , 
150  S.  W.  630,  that  where  the  confession 
recited  a  warning  by  the  countv  attorney 
and  then  stated  that  the  accusea  willingly 
makes  to  "said"  Pat  M.  Neff  the  following 
statement,  a  sufficient  compliance  with  the 
statute  was  shown. 

It  is  not  an  objection  that  the  confession 
recites  a  warning  that  it  may  be  used 
against  the  accused  on  the  trial  of  said 
"charge,"  whereas  the  statute  uses  the  word 
"offense"  (Pilgrim  v.  State,  69  Tex.  Crim. 
Rep.  231,  128  S.  W.  128);  nor  was  it  an 
objection  that  at  the  time  of  this  confes- 
sion there  were  two  charges  against  the  ac- 
cused, since  the  case  was  submitted  to  the 
jury  on  the  one  named  in  the  confession 
alone. 

In  Johnson  v.  State,  —  Tex.  Crim.  Rep. 
— ,  149   S.  W.   190,  the  confession  recited 
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that  the  accused  had  been  duly  informed 
that  he  was  charged  with  the  oifcnse  of 
theft  with  lirearmB.  The  indictment  was 
for  robbery.  The  court  held  that,  as  the 
confession  and  the  evidence  showed  both 
otl'enses  to  be  the  same,  the  variance  was 
immaterial. 

Arrest. 

Supplementing   18   L.R.A.(N.S.)    796. 

The  mere  fact  that  a  confession  was  made 
while  under  arrest  does  not  render  it  inad- 
missible in  the  absence  of  an  inducement, 
threats,  or  promise  of  reward,  or  hope 
thereof,  held  out  by  persons  in  authority. 
Green  v.  State,  168  Ala.  90,  63  So.  286; 
Lester  v.  State,  170  Ala.  36,  64  So.  176; 
Martin  v.  State,  1  Ala.  App.  216,  66  So.  3; 
Brown  v.  United  States,  36  App.  D.  C.  648, 
Ann.  Cas.  1912A,  388;  Lomax  v.  United 
States,  37  App.  D.  C.  414;  Sims  v.  State, 
69  Fla.  38,  a^  So.  198;  State  v.  Bennett, 
143  Iowa,  214,  121  N.  W.  1021;  Xoomer 
V.  State,  112  Md.  285,  76  Atl.  118;  State 
V.  Wooley,  216  Mo.  620,  116  S.  W.  417; 
State  V.  Brooks,  220  Mo.  74,  119  S.  W. 
353;  State  v.  Wilson,  223  Mo.  173,  122 
S.  W.  671;  State  v.  McCord,  237  Mo.  242, 
140  S.  W.  885;  State  v.  Drakeford,  J  62 
N.  C.  667,  78  S.  E.  308;  Anderson  v.  State, 
8  Okla.  Crim.  Rep.  90,  126  Pac.  840;  Shaw 
V.  United  Stotes,  103  C.  C.  A.  494,  180  Fed. 
348;   Ilex  v.  tummings,  6  D.  L.  R.  86. 

Nor  is  the  fact  that  the  arrest  was  il- 
legal material  (Ivey  v.  State,  4  Ga.  App. 
829,  62  S.  £.  666 ;  State  v.  Raftery,  252  Mo. 
72,  158  S.  W.  585;  Gilmore  v.  Stete,  3 
Okla.  Crim.  Rep.  434,  106  Pac.  801,  27 
L.R.A.  (X.S.)  151,  annotated  on  this  point) ; 
nor  the  mere  fact  that  the  confession  was 
made  to  an  officer  (Lester  v.  State,  170 
Ala.  36,  64  So.  176). 

In  Texas,  by  statute,  the  fact  that  de- 
fendant is  under  arrest  makes  it  necessary 
that  the  confession  be  in  writing  (Layton 
V.  State,  62  Tex,  Crim.  Rep.  613,  107  S. 
W.  819;  Gaston  v.  State,  55  Tex.  Crim. 
Rep.  270,  116  S.  W.  582;  Brown  v  State, 
55  Tex.  Crim.  Rep.  672,  118  S.  W.  139; 
Collins  V.  State,  57  Tex.  Crim.  Rep.  410, 
123  S.  W.  682 ;  Rodriguez  v.  State,  58  Tex. 
Crim.  Rep.  397,  126  S.  W.  264;  Brown  v. 
State,  —  Tex.  Crim.  Rep.  — ,  158  S.  W. 
533;  Chism  v.  State,  —  Tex.  Crim.  Rep.  — , 
159  S.  W.  1185),  and  signed  (Gaston  v. 
State,  55  Tex.  Crim.  Rep.  270,  116  S.  W. 
582;  Baggett  v.  State,  —  Tex.  Crim.  Rep. 
— ,  144  S.  W.  1136),  unless  it  is  a  confes- 
sion made  before  an  examining  court  (Gas- 
ton V.  State,  55  Tex.  Crim.  Rep.  270,  116 
S.  W.  582;  Bailey  v.  Stete,  —  Tex.  Crim. 
Rep.  — ,  114  S.  W.  996;  Rogers  v.  State, 
—  Tex.  Crim.  Rep.  — ,  159  S.  W.  40); 
or  unless  it  leads  to  the  discovery  of  fruits 
of  the  crime,  such  as  stolen  articles  (Smith 
V.  State,  53  Tex.  Crim.  Rep.  643,  111  S.  W. 
039;  Boyman  v.  State,  59  Tex.  Crim.  Rep. 
23,  126  S.  W.  1142;  Windham  v.  Stete, 
-—  Tex.  Crim.  Rep.  — ,  160  S.  W.  613;  Lane 
V.  Stete,  —  Tex.  Crim.  Rep.  — ,  152  S.  W. 
897)),  or  the  body  of  the  deceased  (Ortiz 
60  L.R.A.(N.S.) 


V.  Stete,  —  Tex.  Crim.  Rep.  — ,  151  S.  W. 
1050).  But  the  requirement  is  that  the 
confession  must  be  the  means  of  the  dis- 
oovery,  and  not  merely  corroborative.  Bag- 
gett V.  Stete,  —  Tex.  Crim.  Rep.  — ,  144 
S.  W.  1136. 

On  the  other  hand,  if  a  thief  is  shot  down 
in  the  act  of  stealing,  the  stetements  be 
makes  immediately  tliereafter  are  adiui&' 
sible  as  a  part  of  the  res  gestee,  Bronson 
V.  Stete,  69  Tex.  Crim.  Rep.  17,  127  &  W. 
175. 

And  if  a  written  confession  be  made  and 
lost,  it  may  be  proved  by  secondary  eri- 
dence,  under  the  same  conditions  as  other 
writings.  Roberts  v.  Stete,  —  Tex.  Crim. 
Rep.  — ,  150  S.  W.  627. 

Parol  confessions  made  before  arrest  are 
admissible  under  this  stetute  (Stapleton 
V.  Stete,  56  Tex.  Crira.  Rep.  422,  120  S.  W. 
866;  Williams  v.  Stete,  53  Tex.  Crim.  Rep. 
2,  108  S.  W,  371;  Grant  v.  Stete,  56  Tex. 
Crim.  Rep.  411,  120  S.  \V.  481),  even  though 
the  officer  testifies  that  he  would  not  have 
permitted  the  defendant  to  leave,  if  the  lat- 
ter had  desired  (Martin  v.  Stete,  57  Tex. 
Crim.  Rep.  264,  122  S.  W.  668;  Hilchcr  v. 
State,  60  Tex.  Crim.  Rep.  180,  131  S.  W. 
592;  Cooper  v.  Stete,  —  Tex.  Crim.  Rep. 
— ,  147  S.  W.  273;  Snider  ▼.  Stete,  —  Tex. 
Crim.  Rep.  — ,  166  S.  W.  633).  In  accord 
with  this  view,  independently  of  any  stat- 
ute, see  Rex  v.  Steffoff,  20  Ont.  L.  Rep. 
103,  16  Can.  Crim.  Cas.  366. 

The  rule  is  said  to  be  that  the  statute 
does  not  require  a  written  confession,  un- 
less the  defendant  is  aware  or  believes  that 
he  is  under  restraint.  Cases  cited  apd 
WTiorton  v.  State,  —  Tex.  Grim.  Rep.  — , 
152  S.  W.  1082. 

In  Hinsley  v.  Stete,  60  Tex.  Crim.  Rep. 
565,  132  S.  W.  779,  a  deputy  sheriff  went 
to  defendant's  house  with  a  search  warrant 
and  seized  some  stolen  beef.  He  told  the 
defendant  to  come  to  town  with  him.  When 
near  the  town,  the  defendant  said  he  wanted 
to  go  to  see  one  Mr.  Hill,  and  the  deputv 
told  him  he  could  go.  Afterward  the 
deputy  went  to  Mr.  Hill's  office  himsdl, 
and  heard  the  defendant  confess  there.  The 
court  was  of  the  opinion  that  the  oonfeasion 
was  not  made  while  under  arrest. 

When  a  written  confession  complies  is 
form  with  the  statute,  it  is  prima  fade  vol- 
untary (Johns  v.  State,  63  Tex.  Crim.  Rep. 
416,  140  S.  W.  1093 ) ,  but  it  is  neverthelese 
open  to  attack  on  the  ground  that  defend- 
ant did  not  know  what  he  was  signing 
(Drake  v.  Stete,  —  Tex.  Crim.  Rep.  — . 
161  S.  W.  316;  Kelly  v.  Stete,  61  lei. 
Crim.  Rep.  663,  136  S.  W.  58),  and  on  the 
ground  that  it  was  involuntarily  made 
(Kelly  V.  Stete,  supra,  Maxey  v.  Stete,  — 
Tex.  Crim.  Rep.  — ,  145  S.  W'  952;  Cukier- 
ski  v.  Stete,  —  Tex.  Crim.  Rep.  — ,  IW 
S.  W.  313). 

In  Ranier  v.  State,  —  Tex.  Crim.  Rep. 
— ,  148  S.  W.  735,  the  defendant  at  fint 
objected  te  a  certein  stetement  in  a  vrittes 
confession.  Later  it  was  read  over  and  ht 
signed  it.    The  confession  signed,  read  that 


LINDSAY  ▼.  STATE. 


1085 


if  the  defendant  ever  made  the  statement 
in  question,  he  did  not  remember  it.  It  was 
held  admissible. 

Confessions  elicited  by  questions. 

Supplementing   18   L.R^.(N.S.)    790. 

The  mere  fact  that  a  confession  is  given 
in  response  to  questioning  does  not  render 
it  inadmissible.  Lester  v.  State,  170  Ala. 
'S6,  54  So.  175;  Greenwood  v.  State,  107 
Ark.  568,  156  S.  W.  427 ;  Reagan  v.  People, 

49  Colo.  316,  112  Pac.  785;  State  ▼.  Besan- 
con,  128  La.  85,  54  So.  480;  State  v.  Can- 
ton, 131  La.  255,  59  So.  202;  State  v. 
Thomas,  250  Mo.  189,  157  S.  W.  330;  Peo- 
ple V.  Bowman,  78  Misc.  425,  138  N.  Y. 
Supp.  410;  Oliver  v.  State,  —  Tex.  Crim. 
Uep.  — ,  159  S.  W.  235;  Tarasinski  v.  SUte, 
140  Wis.  508,  131  N.  W.  889;  Shaw  v. 
United  States,  103  C.  C.  A.  494,  180  Fed. 
348;  Rex  v.  Rossi,  17  Can.  Crim.  Cas.  182. 

But  "where  the  interrogatories  are  per- 
sisted in  to  an  unreasonable  extent,  there- 
by producing  mental  anguish  on  the  part  of 
the  accused,  the  confession  or  admission 
thus  obtained  should  be  wholly  rejected  as 
involuntary,  the  same  as  if  it  had  been  ob- 
tained by  the  infliction  of  physical  torture. 
.  .  .  Where  the  accused  is  led  to  believe 
that  he  is  bound  to  make  a  statement  to  se- 
cure a  surcease  from  the  questions  or  im- 
portunities of  those  having  him  in  charge, 
it  would  be  a  parody  upon  the  word  to  call 
such  a  statement  ^voluntary.* "  State  v. 
Thomas,  250  Mo.  189,  157  S.  W.  330.  See 
also  Trepanier  v.  Rex,  19  Can.  Crim.  Cas. 
290. 

In  People  ▼.  Borello,  161  Cal.  367,  37 
L.R.A.(K.S.)  434,  119  Pac.  500,  a  confes- 
sion resulting  from  an  inquisition  by  the 
sheriff  and  district  attorney  extending  over 
more  than  two  hours,  in  which  ''threats,  in- 
timidation, invective,  accompanied  with 
coarse  profanity,  mental  coercion,  and  false 
statements,"  had  been  used  upon  the  de- 
fendant, was  held  inadmissible. 

In  People  v.  Quan  Gim  Gow,  —  Cal.  App. 
— ,  138  Pac.  919,  "the  defendant,  a  China- 
man, was  brought  while  under  arrest,  alone 
and  unaccompanied  by  friends  or  counsel, 
into  the  office  of  the  detectives,  and  there 
subjected  to  vigorous  oral  examination. 
At  first  he  refused  to  answer  any  questions, 
and  his  silence  continued  for  from  five  to 
ten  minutes.  The  questions  were  persisted 
in;  the  same  interrogatory,  designed  to 
draw  from  him  the  admission  that  he  had 
fired  the  shot  that  killed  Chin  Hoy  Hing, 
was  repeated  many  times.  At  one  point  he 
said  he  did  not  'savey'  or  understand.  He 
fidgeted  and  squirmed  in  his  chair  and  ap- 
peared afraid  of  something.  Finally  he 
gave  the  statement.  ...  It  seems  quite 
clear  .  .  .  that  he  did  not  desire  to 
make  a  statement.  While  no  physical  force 
was  used,  and  neither  threats  nor  promises 
made,  there  can  be  no  doubt  at  all  but  that 
the  repeated  questioning  of  the  officers,  like 
the  constant  dropping  of  water  upon  a  rock, 
finally  wore  through  his  mental  resolution 

50  LJt.A.(N.S.) 


of  silence."  The  confession  was  held  inad- 
missible. 

In  People  v.  Loper,  159  Cal.  6,  112  Pac. 
720,  Ann.  Cas.  1912B,  1193,  the  defendant, 
in  the  language  of  the  court,  was  "cajoled, 
browbeaten,  and  persuaded,  was  called  a 
monumental  liar,"  etc.,  and  "then,  to  en- 
able these  persuasions  to  sink  deeply  into 
his  mind,  he  was  solitarily  confined  for  the 
night.  To  say  that  the  confession  of  the 
following  morning  was  not  influenced  by  tha 
conduct  and  the  conversation  of  the  officers 
would  be  to  contradict  all  human  ex- 
perience."    It  was  held  inadmissible. 

In  Kentucky  a  statute  was  passed  in 
1912  which  provided:  "That  what  is  com- 
monly known  as  'sweating'  is  hereby  defined 
to  be  the  questioning  of  a  person  in  cus- 
tody charged  with  crime,  in  an  attempt  to 
obtain  information  from  him  concerning  his 
connection  with  crime  or  knowledge  thereof, 
after  he  has  been  arrested  and  in  custody, 
as  stated,  by  plying  him  with  questions 
or  by  threats  or  other  wrongful  means,  ex- 
torting from  him  information  to  be  used 
against  him  as  testimony  upon  his  trial  for 
such  alleged  crime,"  and  made  a  confession 
so  obtained  inadmissible. 

Com.  V.  McClanahan,  153  Ky.  412,  165  S. 
W.  1131,  upheld  the  validity  of  this  stat- 
ute, and  affirmed  a  ruling  excluding  a  con- 
fession which  was  obtain^  in  the  course  of 
a  rigorous  cross-examination  of  the  defend- 
ant while  in  custody,  during  which  he  first 
denied  any  connection  with  the  crime,  and 
finally  admitted  it  after  being  confronted 
with  contradictions  and  inconsistencies.    . 

But,  "obviously,  the  mere  fact  that  the 
confession  was  made  during  an  examination 
by  the  officer,  while  the  confessor  was  at 
somewhat  of  a  disadvantage  in  that  he  had 
no  advisor  or  disinterested  person  at  hand, 
assuming  that  the  officer  and  his  associates 
were  prejudiced  in  the  matter,  did  not  ren- 
der the  confession  necessarily  inadmissible. 
Tarasinski  v.  State,  146  Wis.  508,  131  N. 
W.  889. 

Nor  is  it  necessary  to  exclude  a  confes- 
sion because  the  evidence  shows  that  the 
officers  successively  solicited  and  obtained 
four  distinct  confessions  from  the  defend- 
ant, where  all  save  the  last  were  incon- 
sistent with  the  facts  and  unbelievable. 
People  V.  Schermerhom,  203  N.  Y.  57,  96 
N.  E.  376. 

Effect    of    language    assuming    guilt,    ad- 
dressed to  accused. 

Supplementing  18  L.R.A.(N.S.)    802. 

That  the  officer  claimed  to  have  proof 
of  the  defendant's  guilt  (State  v.  Thomas, 
250  Mo.  189,  157  S.  W.  330),  unless  his 
attitude  amounts  to  a  challenge  to  deny  the 
crime  (Lester  v.  State,  170  Ala.  36,  54 
So.  176),  or  that  the  officer  said  he  knew 
defendant  did  it  (People  v.  Rogers,  192 
N.  Y.  331,  85  N.  E.  135,  15  Ann.  Cas.  177), 
or  that  an  inquirer  assumed  the  guilt  of 
the  defendant  (State  v.  Turner,  122  La. 
371,  47  So.  685;   State  y.  Thomas,  supra). 
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are  not  circumstances  which  In  themselves 
render  a  confession  involuntary. 

Confessions  induced  by  hope  of  benefit. 

Supplementing  18  L.R.A.(N.S.)  812,  sub- 
divisions 1  (c),  p.  816;  2  (c),  p.  820;  3, 
p.  824;  4,  p.  825;   6    (b),  p.  827. 

There  is  little  specific  definition  of  what 
constitutes  a  "holding  out"  of  inducements. 
In  People  v.  Luis,  158  CaL  186,  110  Pac. 
580,  it  was  said  that  "the  mere  fact  that 
the  accused  secretly  hoped  that  the  effect 
of  making  a  complete  statement  showing 
his  guilt  would  be  to  lighten  his  punish- 
ment, and  make  it  better  and  easier  for 
him,  could  not  operate  to  render  the  state- 
ment inadmissible,  if  thai  hope  was  not 
properly  induced. 

In  Tarasinski  v.  State,  supra,  however, 
it  was  said  that  any  consideration  given, 
promised,  or  "reasonably  expected"  was 
enough  to  constitute  an  improper  induce- 
ment. 

But  where  the  expectation  is  not  to  re- 
ceive a  favor  from  the  authorities,  but  to 
obtain  a  private  individual's  help  in  keep- 
ing the  authorities  from  discovering  the 
authorship  of  the  crime,  it  does  not  render 
the  confession  involuntarv.  Peonle  v. 
Piner,  11  CaL  App.  542,  105  Pac.  780. 

A  confession  obtained  after  the  sheriff 
had  said  to  the  prisoner,  '*If  I  was  in 
your  place  and  was  the  rip:ht  man,  I  would 
try  and  effect  a  compromise,"  was  not  ad- 
missible. State  V.  Lee,  127  La.  1077,  54 
So.  356. 

*  Where  the  prosecuting  witness  told  one 
ftooused  of  arson,  "Bill,  you  watch  out  for 
Bill  Dye.  ...  If  you  tell  the  truth,  it 
will  be  a  whole  lot  better  for  you.  .  .  . 
Bill,  you  ain't  to  blame.  It  is  others  I 
blame.  It  is  better  for  you  to  take  care 
of  yourself.  .  .  .  Bill,  I  want  the  princi- 
pals in  this  proposition.  It  wouldn't  do  me 
much  good  to  send  you  to  prison,  for  they 
could  hire  someone  to  do  the  job  again," 
it  was  held  that  Bill's  confession,  having 
been  improperly  induced,  could  not  be  used 
against  him.  State  v.  Dye,  —  Nev.  — , 
133  Pac.  935. 

In  State  v.  Wood,  122  La.  1014,  20 
L.B.A.(N.S.)  392,  48  So.  438,  the  sheriff 
told  the  prisoner  that  he  might  be  able  to 
save  his  neck  if  he  confessed.  This  was 
held  to  be  an  improper  inducement. 

Also  a  statement  that  the  prisoners,  if 
guilty  and  under  eighteen  years  old,  would 
be  sent  to  the  industrial  school,  and  not  to 
the  penitentiary,  was  held  to  be  an  improper 
inducement  in  view  of  all  the  circum- 
stances. Little  V.  State,  87  Neb.  588,  127 
N.  W.  895. 

"Come  through  and  tell  me"  where  the 
diamonds  are,  "the  game  is  young,"  was 
held  to  convey  no  promise  to  relax  or  drop 
the  prosecution,  in  People  v.  Warren,  12 
Cal.  App.  730,  108  Pac.   725. 

The  promise  of  a  collateral  benefit  which 
is  not  of  such  a  nature  as  is  calculated  to 
produce  an  untrue  confession,  or  lead  the 
prisoner  to  suppose  that  it  would  be  better 
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for  him  to  admit  himself  guilty  of  an  of- 
fense which  he  had  not  committed,— such 
a  promise,  for  instance,  as  one  by  an  inter- 
preter that  he  would  help  the  prisoner  pro- 
cure bail  if  he  could,— does  not  render  the 
confession  involuntary.  State  v.  Rwiat- 
kowski,  83  N.  J.  L.  650,  85  Atl.  209. 

In  Com.  ▼.  Snyder,  224  Pa.  520,  73  Atl. 
010,  a  minister  told  the  prisoner  it  would 
be  better  for  him  to  tell  the  truth,  addin;r 
that  he  could  do  more  for  him  if  be  u-ld 
the  truth.  Whereupon  an  officer  pre^fnt 
said:  "Reverend,  as  a  detective,  1  wi ':: 
you  would  not  make  a  remark  of  that  kind. 
I  may  be  a  witness  against  him.  an!  I 
can  offer  him  no  promise  of  any  kind,  and  1 
hope  you  don't  mention  that  again.**  Tlie 
confession  given  was  held  admissible. 

A  statement  to  a  prisoner  that  the  very 
best  thing  for  her  own  sako  was  to  tell  tbe 
truth,  if  she  wished  to  have  the  leniencj 
of  the  court,  was  held  at  most  to  raise  & 
question  for  the  jury  as  to  whether  or  not 
the  confession  was  induced  by  a  hope  of 
leniency.  State  v.  Bennett,  143  Iowa,  214, 
121  N.  W.  1021. 

In  State  v.  Allison,  24  S.  D.  622.  124 
N.  W.  747,  it  was  held  that  the  admonition, 
"The  best  thing  you  can  do  is  to  tell  the 
truth,  and  you  might  get  out  of  it  to-day,*' 
.did  not  per  ae  render  a  confession  inad- 
missible. 

A  fortiori  a  mere  adjuration  to  speak 
the  truth  does  not  vitiate  the  confession. 
People  v.  Heivner,  13  Cal.  App.  768,  114 
Pac.  411;  Reagan  v.  People,  49  Colo.  31G, 
112  Pac.  785;  State  v.  Brooks,  220  Mo.  74. 
119  S.  W.  353;  People  v. .  Randazzio,  194 
N.  Y.  147,  87  N.  E.  112. 

In  State  v.  Williams,  129  La.  215,  55  So. 
760,  Ann.  Cas.  1913B,  302,  where  the 
statement  was,  "Tell  the  truth  about  it 
and  youlr  conscience  will  be  easier,"  it  waj» 
said  the  appeal  to  a  man's  conscience  is  on 
the  same  tooting  as  an  appeal  to  his  reli- 
gious feelings,  and  does  not  invalidate  bis 
confession.  So,  also,  where  the  statement 
warf  **Tell  the  truth  about  this  matter.  Grt 
that  load  off  your  stomach  and  you  will 
feel  better."  State  i.  Humphrey.  63  Or. 
540,  128  Pac.  824,  and  also  Greenwood  t. 
State,  107  Ark.  568,  156  S.  W.  427. 

It  is  sometimes  said  that  the  assuran'-e 
made  by  officers  to  the  defendant  while 
under  arrest,  that  it  will  be  better  for  Imti 
to  confess,  renders  a  confession  thereby  ob- 
tained involuntarv.  Wavcaster  v.  Stat*'. 
136  Ga.  95,  70  S.  E.  883;  SUte  v.  Berberiik, 
38  Mont.  423,  100  Pac  209,  16  Ann.  Cas. 
1077. 

This  is  more  generally  true  if,  in  the  ligbt 
of  other  circumstances,  the  statement  ap- 
pears either  to  be  a  threat  or  to  convev  i 
promise  of  favor  (Lester  v.  State,  170  All. 
36,  54  So.  175),  as  where  a  detective  told 
the  prisoner  it  would  be  better  for  him  to 
tell  all  alx)ut  the  murder,  and  that  if  !)" 
would  tell  him  all  he  knew  about  the  af- 
fair, he  would  protect  him  from  the  mob 
(State  ▼.  Garrison,  59  Or.  440.  117  Pw- 
657)  ;  or  where  statements  had  been  made 
to  the  defendant  by  other  persons  indicat- 
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ing  that  immunity  would  be  given  in  re- 
turn for  evidence  against  his  principals 
(State  V.  Dye,  —  Nev.  — ,  133  Pac.  935)  ; 
but  not  where  the  statement  was  made  in 
response  to  a  question  addressed  to  a  fel- 
low prisoner  as  to  what  was  best  to  do,  and 
where  there  were  no  other  indications 
of  improper  inducement  (People  v.  Luis, 
158  Cal.  386,  110  Pac.  680). 

And  in  some  jurisdictions  it  is  for  the 
jury  to  say  whether,  in  view  of  the  sur- 
rounding circumstances,  the  statement  was 
likely  to  create  an  improper  inducement. 
State  Y.  Brown,  2  Boyce  (Del.)  405,  80 
Atl.  146;  People  v.  Trine,  164  Mich.  1,  129 
N.  W.  3. 

It  is  essential  that  the  prisoner  be  not 
misled  into  thinking  that  what  he  says 
may  be  used  in  his  favor,  as  where  he  is 
told  that  his  statement  may  be  used  for  or 
against  him  (pour  ou  contrc  lui).  Trepan- 
ier  V.  Rex,  19  Can.  Crim.  Cas.  290.  No 
doubt,  this  is  a  recognition  of  a  real  temp- 
tation to  fabricate  under  such  conditions, 
and  to  satisfy  the  curiosity  of  the  oificers 
with  a  story  of  mixed  truth  and  fiction. 

But  it  is  not  necessary  that  the  words 
of  caution  expressly  include  the  phrase 
'*agRinst  you,  if  that  meaning  is  clear 
from  the  context.  Com.  v.  Willis,  223  Pa. 
576,  72  Atl.  857;  Rex  v.  Cummings,  5  D. 
L.  R.  86. 

Confessions  induced  by  fear  of  injury. 

Supplementing  18  L.R.A.(N.S.)  830,  sub- 
divisions 2  (e),  837;  2  (f),  840;  2  (g),  840. 

It  is  the  whole  situation  which  deter- 
mines whether  or  not  the  confession  was  in- 
liuced  by  fear  (Moon  v.  State,  12  Ga.  App. 
614,  77  S.  £.  1088)  ;  the  surrounding  cir- 
cumstances may  negative  that  inference 
(Sims  v.  State,  59  Fla.  38,  52  So.  198)  ;  all 
that  takes  place  at  the  time  is  relevant 
(Bishop  v.  State,  96  Miss.  846,  52  So.  21), 
and  important  (Sample  v.  State,  1  Ala. 
App.  89,  56  So.  30)  ;  nor  is  a  confession  of 
necessity  voluntary  because  volunteered 
(Garner  ▼.  State,  97  Ark.  63,  132  S.  W. 
1010,  Ann.  Cas.  1912C,  1062). 

The  presence  of  the  defendant's  father 
has  been  commented  upon  as  a  circumstance 
opposed  to  the  idea  that  he  was  crowded  in- 
to making  a  statement.  People  v.  Hill,  198 
N.  Y.  64,  91  N.  E.  272. 

It  is  impossible  to  say  with  respect  to 
isolated  facts  that  they  do  or  do  not  con- 
stitute an  inducement  of  fear.  In  one  situ- 
ation they  may  do  so,  while  another  set  of 
conditions  will  justify  an  entirely  different 
interpretation.  It  has  been  held  that  a 
confession  is  not  inadmissible  for  the  sole 
reason — 

— that  defendant  was  surrounded  by  po- 
lice officers.  Brown  v.  Unitetl  States,  35 
App.  D.  C.  548,  Ann.  Cas.  1912A.  .388; 

— ^tliat  defendant  came  to  a  justice  of  the 
peace  and  asked  protection.  State  v.  Wil- 
son, 68  Wash.  464,  123  Pac.  79.-): 

— ^that    the   officer   was    shootinjr    at    the 
time    of   or    shortly    before    the    confosKion 
(where  the  shootinpr  was  a  signal).    Thomas 
V.  State,  58  Fla.  122,  51  So.  410; 
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— that  an  assistant  fire  marshal  told  one 
suspected  of  arson  that  he  had  power  to 
investigate  the  cause  of  fires  and  examine 
persons  with  respect  thereto.  People  v. 
Schneider,  154  App.  Div.  203,  139  N.  Y. 
Supp.  104; 

— ^that  an  officer  told  the  prisoner  he  waa 
taking  her  to  the  pen  (where  the  statement 
was  in  jest,  and  was  immediate  Iv  ex- 
plained). State  v.  Jones,  127  La.  694,  63 
So.  959; 

— ^that  an  interviewer  told  the  prisoner 
that  he  could  raise  a  mob  of  a  hundred 
men  to  murder  him,  and  that  there  was  no 
possible  escape  for  him  (there  being  no  in- 
dication of  an  intention  to  resort  to  mob- 
bing). State  V.  Turner,  122  La.  371,  47 
So.  685. 

Where  physical  violence  is  made  the  pre- 
liminary to  inquiries  concerning  the  crime, 
the  confession  obtained  cannot  be  considered 
voluntary.  Hawkins  v.  State.  6  Ga.  App. 
109,  64  S.  E.  289;  Com.  v.  Boaz,  140  Ky. 
715,  131  S.  W.  782;  Mathews  v.  State,  102 
Miss.  549,  59  So.  842. 

The  question  must  be  looked  at  from 
the  standpoint  of  the  defendant.  It  is  not 
9o  important  whether  there  were  or  were 
not  threats,  as  whether  the  defendant  at  the 
time  thought  there  were.  Avers  v.  State, 
62  Tex.  Crim.  Rep.  428,  137  S.  W.  1146. 

Thus,  even  in  a  case  where  nothing  was 
said,  it  may  reasonably  be  inferred  that  de- 
fendant understood  from  the  attitude  of 
the  officers  that  he  would  be  sent  again  to 
a  dark  cell  from  which  he  had  been  recently 
removed,  unless  the  confession  was  forth- 
coming (State  v.  Miller,  68  Wash.  239,  122 
Pac.  1066)  ;  and  so,  too,  where  the  parties 
were  present  who  had  previously  wliippcd 
defendant  on  the  assumption  that  he  was 
guilty  (Hawkins  v.  State  and  Mathews  v. 
State,  supra). 

In  State  v.  Miller,  61  Wash.  125,  111 
Pac.  1053,  Ann.  Cas.  1912B,  1053,  it  was 
held  that  the  fact  that  the  district  attor- 
ney threatened  the  accused  with  prosecu- 
tion for  divers  and  sundry  crimes  which 
would  work  cumulative  sentences,  where  ac- 
cused was  a  bright  man  and  "would  under- 
stand, and  it  was  no  doubt  intended  he 
should  understand,  that  tliese  cumulative 
sentences  would  foHow  if  he  did  not  con- 
fess," coupled  with  the  fact  that  accused 
was  then  given  a  period  of  solitary  con- 
finement, or  even  the  fact  that  ho  had  rea- 
son to  fear  such  confinement  (State  v.  !Mil- 
ler,  supra),  was  enough  to  make  a  con- 
fession thereafter  obtained  involuntary. 

Where  the  accused  was  manacled  and 
fettered,  was  identified  as  the  murderer  by 
several  persons,  one  of  whom  told  him  he 
ought  to  be  hanged,  and,  in  addition  to 
these  gentle  admonitions,  was  advised  to 
effect  a  compromise,  it  was  held  that  a  con- 
fession' obtained  as  long  as  seven  days 
thereafter  could  not  be  admitted.  State  v. 
Lee,  127  La.  1077,  54  So.  356. 

It  goes  without  saying  that  a  confes- 
sion is  involuntary  where  the  accused  is 
told  that  he  will  be  hanged  presently  if  be 
does  not  confess,  provided  the  statement  is 
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not  altogether  preposterous  (Reason  ▼. 
State,  94  Miss.  200,  48  So.  820) ;  and  it  is 
also  involuntary  where  he  is  subjected  to 
great  personal  violence  (Com.  y.  Boaz, 
supra ) . 

Confessions  procured  by  artifice  or  fraud. 

Supplementing   18   L.R.A.(N.S.)    840. 

Trickery,  as  such,  does  not  render  the 
confession  involuntary.  It  should  be  re- 
membered, however,  that  acts  which  un- 
doubtedly constitute  trickery  are,  from 
another  point  of  view,  often  threats  or 
promises  as  well.  Thus,  in  People  v. 
Dunnigan,  infra,  it  was  said  that  if  the  ar- 
tifice used  involved  a  promise  tending  to 
induce  a  false  confession,  it  would  operate 
to  exclude  the  confession,  not  because  of 
the  tricks,  but  because,  by  use  of  the  trick 
or  artifice,  an  untrue  confession  had  prob- 
ably been  secured. 

In  Rex  V.  White,  18  Ont.  L.  Rep.  640, 
15  Can.  Crim.  Cas.  30,  15  Ann.  Cas.  272, 
the  fraud  practised  upon  the  prisoner  was 
to  allege  that  one  implicated  with  him 
had  ''done  some  talking.  It  was  held  this 
did  not  render  the  confession  inadmissible. 
And  so,  also,  in  State  v.  Bennett,  143  Iowa, 
214,  121  N.  W.  1021,  the  false  statement 
that  accused  would  get  only  "thirty  days,** 
if  she  did  commit  the  crime,  did  not  make 
the  confession  involuntary. 

In  People  v.  Scott,  195  N.  Y.  224,  133 
Am.  St.  Rep.  789,  88  N.  E.  35,  a  friend 
of  the  murdered  woman  proposed  to  help 
the  prisoner  to  escape.  They  were  to  be 
liandcuffed  together  and  sent'out  to  locate 
the  body.  When  the  body  was  located,  the 
friend  was  to  unlock  the  handcuffs  and  give 
the  prisoner  money  and  food  to  escape.  By 
connivance  with  the  sheriff  they  were  fol- 
lowed, and  after  the  body  was  reached,  the 
prisoner  was  taken  back  to  jail.  The  de- 
tails of  the  crime  were  drawn  from  the  de- 
fendant while  on  the  way  through  a  wood 
wliere  he  had  concealed  the  body.  This  con- 
fession was  held  to  be  admissible. 

In  People  v.  Dunnigan,  163  Mich.  349, 
31  L.R.A.(N.S.)  940,  128  N.  W.  180,  one 
Wilcox,  by  arrangement  with  the  officers, 
went  to  defendant's  cell  to  cut  his  hair. 
Wilcox  agreed  with  the  defendant  to  carry 
a  letter  to  his  wife,  but  delivered  it  to  the 
sheriff  instead.  The  latter  contained  much 
incriminatory  matter.  It  was  held  not 
privileged,  on  grounds  that  need  not  be  con- 
sidered, and  not  involuntary  because  of 
the  deception.  See  also  People  v.  Warren, 
12  Cal.  App.  730,  108  Pac.  725. 

In  Rex  V.  Choney,  17  Manitoba  L.  Rep. 
467,  the  argument  conceded  ( 1 )  that  a  con- 
versation between  the  prisoner  and  one 
whom  he  reasonably  supposes  to  be  his 
solicitor's  agent  is  inadmissible  on  the 
ground  of  privilege;  (2)  that  an  overheard 
conversation  between  the  prisoner  and  his 
solicitor  is  not  inadmissible  on  the  ground 
of  privilege.  It  became  necessary  for  the 
court  to  decide  upon  the  admissibility  of  a 
confession  obtained  under  the  following  cir- 
cumstances. One  of  three  detectives  went 
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to  the  defendant's  cell  and  represented  him- 
self as  the  agent  of  the  defendant's  solicit- 
or. The  two  others  secreted  thcmselTcs  in 
near-by  cells  where  they  could  overbear  the 
conversation.  The  confession  was  unani- 
mously excluded,  but  the  majority  of  the 
judges  based  their  conclusicms  upon  tbc 
ground  that,  all  the  detectives  being  privy 
to  the  misrepresentation,  the  conversation 
must  be  treated  as  between  the  prisoner 
and  the  three  detectives,  and  as  privileged 
because  the  prisoner  supposed  he  was  de- 
spatching a  communication  to  counsel.  Thp 
view  that  a  prisoner  should  have  an  equal 
chance  in  the  game  received  favorable  com- 
ment, however,  in  the  minority  opinion. 

Confessions  to  persons  in  authority. 

Supplementing   18  L.RJ^.(N.S.)    843. 

Within  the  rule  that,  to  render  a  ccn- 
fession  involuntary,  the  inducement  mu&t 
be  held  out  by  a  "person  in  author itv" 
(State  ▼.  Potoniec,  117  Minn.  80,  134  K. 
W.  306),  it  has  been  held  that  an  inter- 
preter between  the  prisoner  and  a  lieuten- 
ant of  police  is  a  person  in  authority 
(State  V.  Kwiatkowski,  83  N.  J.  L.  650.  So 
Atl.  209).  And  (in  another  connection, 
however)  it  has  been  held  that,  as  to  In- 
dians, an  Indian  agent  with  powers  of  a 
justice  of  the  peace  is  a*  person  in  author- 
ity.    R^.  V.  Charcoal,  3  Terr.  L.  R.  7. 

Subsequent   confessions. 

Supplementing   18  L.R.A.  ( N.S. )    857. 

When  a  confession  obtained  by  improper 
inducements  has  been  repeated,  the  second 
statement  is  not  admissible  unless  it  ap- 
pears that  the  influence  of  the  original  'In- 
ducement had  ceased  at  the  time  it  wai 
made.  Hawkins  v.  State,  6  Ga.  App.  IQi). 
64  S.  E.  289;  Com.  v.  Boaz,  140  Kv.  715, 
131  S.  W.  782;  Banks  v.  State,  93  Miss. 
700,  47  So.  437. 

In  Reason  v.  State,  94  Miss.  290,  48  Sa 
820.  defendant  was  told  that  if  he  did  not 
confess,  he  would  be  hanged  as  soon  as  be 
reached  Holly  Springs.  He  confessed,  and 
after  reaching  Holly  Springs  reiterated  the 
confession,  but  the  court  held  the  latter 
statement  was  still  made  in  fear  of  death. 

So,  also,  where  the  sheriff  promised  ae> 
cused  to  help  save  his  neck,  and  the  promise 
was  not  revoked  before  the  second  confer 
sion  (State  v.  Wood,  122  La.  1014,  20 
L.RJ^.(N.S.)  392,  48  So.  438);  and  where 
the  first  confession  was  made  in  fear  of 
threatened  cumulative  sentences,  and  th^re 
was  no  evidence  that  this  fear  had  been  n^ 
moved  (State  v.  Miller,  68  Wash.  239,  lit 
Pac.  1066). 

Inducements  not   immediately  acted  upen. 

Supplementing   18   L.R.A.(N.S.)    868. 

Where  the  inducement  is  not  immediatelv 
acted  upon,  it  must  be  determined  whether 
or  not  the  inducement  was  still  operative  at 
the  time  the  confession  was  made.  TiSpse 
of  time  (State  v.  Jacques,  .30  R.  I.  578.  76 
Atl.  652),  accompanied  by  the  intervention 
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of  foreign  circumstances  (Way caster  v. 
State,  136  Ga.  95,  70  S.  £.  883 ) ,  may  sliow 
that  it  was  not,  while  tlie  words  of  the 
prisoner  at  the  time  of  his  confesnion  may 
indicate  that  it  was,  or  leave  the  question 
at  least  open  to  doubt  (Lester  v.  State, 
170  Ala.  30,  54  So.  175,  where  the  prisoner 
appealed  to  sheriff  to  help  him). 

Confessions  under  oath. 

Bupplementing  18  L.R.A.(N.S.)   872. 

On  the  question  of  admissibility  on  trial 
for  murder  of  testimony  of  accused  at 
coroner's  inquest,  see  33  L.R.A.(N.S.)   465. 

Where  defendant  was  taken  from  jail  to 
the  inquest  and  sworn  as  a  witness,  his 
testimony  was  held  inadmissible  against 
him.  State  v.  Brown,  2  Boyce  (Del.)  405, 
80  Atl.  146. 

In  Maki  v.  State,  18  Wyo.  481,  33  L.R.A. 
(N.S.)  465,  112  Pac.  334,  it  was  held  that 
testimony  by  one  under  arrest  and  cliarged 
with  the  crime  being  investigated,  if  given 
not  spontaneously,  but  at  the  suggestion  of 
the  coroner,  without  the  bcnetit  of  counsel 
and  without  having  been  warned  that  no 
statement  need  be  made,  and  if  made  could 
be  used  against  the  defendant,  was  made 
under  such  conditions  that  **a  refusal  to 
testify  would  constitute  a  polverful  incen- 
tive in  the  minds  of  the  ofiicers  of  the  law 
to  continue  his  incarceration,''  and  was 
tlierefore  involuntary. 

When  the  defendant  voluntarily  takes 
the  stand,  however,  the  testimony  may 
afterward  be  used  by  the  state  (Godau  v. 
SUte,  —  Ala.  — ,  60  So.  908;  Robertson 
V.  State,  63  Tex.  Crim.  Rep.  216,  142  S.  W. 
633,  Ann.  Cas.  1913C,  44U),  but  should  be 
proved  like  other  testimony  given  in  ju- 
dicial proceedings  (Davis  v.  State,  168  Ala. 
53,  52  So.  939 ) . 

The  fact  that  the  authorities  hearing 
the  testimony  had  power  to  subpoena  wit- 
nesses is  not  material,  if  the  defendant  was 
not  in  fact  subpcened.  People  v.  Bowman, 
78  Misc.  425,  138  N.  Y.  Supp.  410;  Com. 
V.  Richardson,  42  Pa.  Super.  Ct.  337,  af- 
firmed in  229  Pa.  609,  79  Atl.  222. 

While  the  decisions  seem  to  prefer  the 
practice  of  cautioning  the  prisoner  (Rea- 
gan V.  People,  49  Colo.  316,  112  Pac.  785; 
Maki  T.  State,  ]8  Wyo.  481,  33  L.R.A. 
(N.S.)  465,  112  Pac.  334;  Rex  v.  James,  4 
D.  L.  R.  717,  19  Can.  Crim.  Cas.  301,  17 
B.  C.  165,  21  West  L.  Rep.  [Can.]  563),  this 
was  said  not  to  be  always  essential,  in 
State  ▼.  Armi jo,  —  N .  M.  — ,  1 36  Pac.  355. 

If  the  defendant  be  a  minor,  it  is  in- 
cumbent upon  the  court  to  see  that  he  has 
counsel  to  protect  his  interests.  Garner  v. 
State,  97  Ark.  63,  132  8.  W.  1010,  Ann.  Cas. 
1912C,  1062. 

A  confession  made  under  oath  as  a  part 
of  the  testimony  upon  the  trial  of  another, 
which  testimony  was  elicited  upon  the 
agreement  of  the  state  not  to  prosecute  the 
defendant,  is  obtained  under  an  induce- 
ment which  renders  it  involuntary.  State 
V.  Murphy,  146  Mo.  App.  707,  125  S.  W. 
5.57. 
50  L.R.A.(N.S.)  69 


Adopted  confessions. 

On  the  subject  of  an  uncontradicted  state- 
ment in  prebense  of  accused  as  confession, 
see  25  L.R.A.(N.S.)   542. 

State  V.  Blackburn,  7  Penn.  (Del.)  479, 
75  Atl.  536,  was  a  case  in  which  an  implied 
confession  was  shown  by  testimony  that  the* 
accused  stood  silent  when  charged  with  the 
crime.  The  court,  in  charging  the  jury, 
said:  "But  acquiescence,  to  have  the  effect 
of  such  a  confession,  must  exhibit  some  act 
of  the  mind,  and  amount  to  voluntary  de- 
meanor or  conduct  of  the  party  .... 
The  circumstances,  too,  must  be  not  only 
such  as  afforded  him  an  opportunity  to  act 
or  speak,  but  such  also  as  would  properly 
and  naturally  call  for  some  action  or  reply 
from  men  similarly  situated.  Thus,  .  .  . 
if  .  .  .  you  should  believe  that  when  the 
said  statement  and  charges  were  made,  .  .  . 
his  mind  was  so  distracted  by  his  shock  or 
grief  over  the  death  of  the  boy,  or  by  the 
prevailing  excitement  or  confusion  of  the 
occasion,  that  he  did  not  sufficiently  note 
.  .  .  the  import  of  said  charges,  .  .  . 
or  did  not  reply  to  them  from  a  considerate 
desire  not  to  have  a  controversy  with  the 
dead  boy's  mother,  ...  or  for  any 
other  probable  and  adequate  reason,  then 
you  slu>uld  not  regard  his  alleged  silence 
as  a  tacit  acquiescence  or  implied  confes- 
sion of  his  guilt."  See  also  Rex  v.  McCrae, 
Rap.  Jud.  Quebec  16  B.  R.  193,  12  Can. 
Crim.  Cas.  250. 

In  State  v.  Wooley,  215  Mo.  620,  135  S. 
W.  417,  the  court  said  that,  while  defend- 
ant could  not  have  been  bound  by  remaining 
silent  while  a  statement  of  his  wife  was 
read  over  to  him,  he  was  bound  by  his  vol- 
untary admission  that  it  was  true. 

In  State  v.  Harris,  74  Wash.  60,  132 
Pac.  735,  it  was  held  that  a  statement  writ- 
ten down  from  the  oral  replies  of  the  de- 
fendant, read  over  to  him,  and  acknowl- 
edged by  him  as  true,  was  admissible  as  his 
confession  though  unsigned;  a  fortioriy  if 
afterward  signed.  State  v.  KildufT,  — 
Iowa,  — ,  141  N.  W.  962.  C.  F.  L. 


GEORGIA  SUPREME  COURT. 

BANK    OF   NEWTON   COUNTY,   Plff.    in 

Err., 

V. 

AMERICAN  BONDING  COMPANY  et  aL 

(—  Ga.  —,  80  S.  E.  1003.) 

Principal  and  surety  —  administrator'e 
bond  —  Illegal  borrowing. 

A  surety  on  an  administrator's  bond  is 
not  liable  thereon  for  the  administrator's 
obligation  to  pay  money  illegally  borrowed 

Headnote  by  Evans,  P.  J. 


Note.  —  The  liability  of  sureties  on  the 
bond  of  an  executor  or  administrator  for  a 
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after  the  death  of  the  decedent,  or  for 
money  tortiously  obtained  by  the  adminis- 
trator, although  the  money  procured  by 
the  administrator  was  used  for  the  benefit 
of  the  estate. 

(February  18,  1914.) 

F?  RROR  to  the  Superior  Court  of  Newton 
Id  County  to  review  a  judgment  sustain- 
ing a  demurrer  of  the  defendant  bonding 
company  to  a  complaint  filed  to  hold  an  ad- 
ministrator's bond  liable  for  money  bor- 
rowed by  the  administrator  for  the  bene- 
fit of  the  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rogers  A  Knox,  for  plaintiff  In 
error : 

If  an  executor  or  administrator  has  ap- 
plied to  the  use  of  the  estate  money  or  pro- 
ceeds of  property  wrongfully  or  rightfully 
received  by  him  belonging  to  third  persons, 
he  is  liable  in  his  representative  capacity, 
and  the  person  injured  may  elect  whether 
he  will  hold  him  liable  personally  or  in  his 
representative  capacity. 

Hundley  v.  Pendleton,  9  Ga.  App.  269, 
70  S.  E.  1115;  11  Am.  ft  Eng.  Enc.  Law, 
943;  Conger  v.  Atwood,  28  Ohio  St.  134, 
22  Am.  Rep.  363;  De  Valengin  v.  Duffy, 
14  Pet.  290,  291,  10  L.  ed.  460,  461; 
Willitts  V.  Schuyler,  3  Ind.  App.  118,  29 
N.  E.  274;  Able  v.  Chandler,  12  Tex.  88, 
62  Am.  Dec.  518. 

The  liability  of  a  surety  on  an  adminis- 
trator's bond  is  coextensive  with  the  lia- 
bility of  the  principal. 

Probate  Judge  v.  Sulloway,  68  N.  H.  611, 
49  L.R.A.  347,  73  Am.  St  Rep.  619,  44 
Atl.  720. 

Plaintiff  became  a  creditor  of  the  estate, 
and  may  resort  to  the  trust  fund  to  satis- 
fy  its  debt. 

Conger  v.  Atwood,  28  Ohio  St.  134,  22 
Am.  Rep.  369;  Peter  v.  Beverly,  10  Pet. 
632,  9  L.  ed.  622;  Steele  v.  McDowell,  9 
Smedes  &  M.  193;  Wall  v.  Kellogg,  16  N. 
Y.  385;  2  Williams,  Exrs.  ft  Admrs.  1509; 
Wright  V.  Bessman,  55  Ga.  188;  Ashby  v. 
Ashby,  7  Barn,  ft  C.  444,  1  Mann,  ft  R. 
180,  6  L.  J.  K.  B.  41,  31  Revised  Rep.  242. 

On  the  broad  doctrine  of  equity,  the  es- 
tate is  liable  for  this  debt. 

Bates-Farley  Sav.  Bank  v.  Diamnkes,  107 
Ga.  217,  33  S.  E.  175;  Citizens*  Bank  v. 
Rudisill,  4  Ga.  App.  40,  60  S.  E.  818; 
2  Page,  Contr.  §  789 ;  18  Cyc.  1268. 


Messrs.  Little,  Powell,  Hooper,  it 
Goldfltein  and  B.  1¥.  Milner,  for  defend- 
ants in  error. 

Kvans,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  action  waa  by  the  Bank  of  Newton 
County  against  A.  H.  Foster  and  H.  L. 
Bridges,  as  administrators  of  J.  P.  Cooky, 
and  the  American  Bonding  Company,  sure- 
ty on  the  administrator's  bond.  Judgment 
was  prayed  against  the  administrators, 
both  individually  and  in  their  represenU- 
tive  character.  The  various  allegations 
of  the  different  amendments  and  of  the 
petition  are  not  entirely  consistent.  The 
basis  of  liability  as  alleged  in  the  petition, 
before  attempt  at  amendment,  was  that 
the  administrators  of  Cooley  borrowed  of 
the  plaintiff  a  certain  sum  of  moner, 
which  was  actually  used  for  the  benefit  of 
the  estate.  By  amendment  it  appeared  that 
one  of  the  administrators,  as  attorney  in 
fact  for  the  heirs  of  the  deceased,  who  wen 
adults,  sold  a  printing  plant  to  one  Hai^k. 
and  took  from  him  a  reserved  title  noti*. 
payable  to  the  person  who  was  one  of  the 
administrators  of  Cooley,  not  as  admin- 
istrator, but  as  attorney  in  fact  for  the 
named  heirs,  which  he  transferred  as  such 
attorney  in  fact  to  the  plaintiff;  and  that 
only  a  small  amount  was  realized  from  the 
sale  of  the  property,  title  to  which  had  been 
retained.  *  With  respect  to  this  aspect  of 
the  case  it  was  alleged  that,  while  the  note 
was  payable  to  the  payee  as  attorney  in 
fact,  it  belonged  to  the  estate  of  Cooley. 
and  was  taken  possession  of  by  the  ad- 
ministrators after  their  appointment.  Oth- 
er amendments  alleged  that  the  adminis- 
trators perpetrated  a  fraud  upon  the  plain- 
tiff by  representing  that  the  heirs  author- 
ized the  procurement  of  the  loan,  which 
authority  was  denied  by  the  heirs;  that 
the  administrators  had  loaned  money  oi 
the  estate,  in  amounts  in  excess  of  th<' 
plaintiff's  demand,  which  had  not  been  col- 
lected; that  the  estate  was  solvent;  and 
that  the  money  borrowed  by  the  defendants 
was  used  in  the  payments  of  debts  of  the 
estate.  The  administrators  and  their  sure- 
ties  demurred  to  the  petition  as  amend- 
ed, and  the  court  sustained  the  demurrer  a« 
to  the  surety  and  overruled  it  as  to  the 
administrators.  The  only  exception  is  that 
of  the  plaintiff  to  the  dismissal  of  the  sure- 
ty from  the  case.    In  their  brief,  counsel  for 


debt  contracted  in  the  interest  of  the  estate 
is  treated  in  the  note  to  Thompson  v.  Mann, 
22  L.R.A.(N.S.)  1094.  Since  that  note 
was  written  no  reported  case,  aside  from 
Bank  of  Newton  County  v.  Amrrican 
Bonding  Co.,  has  been  found  which  has  con- 
ISO  L.R.A.(N,S.) 


sidered  the  question  under  annotation.  M 
shown  in  the  note,  that  case  is  in  accord 
with  the  great  weight  of  authority  in  hold- 
ing that  a  surety  for  an  executor  or  al- 
ministrator  is  not  liable  for  a  debt  contract- 
ed in  the  interest  of  the  estate. 
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plaintiff  in  error  characterize  the  action  ajB 
one  "on  an  administrator's  bond,  seeking  to 
hold  the  estate  liable  for  benefits  received 
by  way  of  money  had  and  received  by  the 
estate  for  the  use  of  the  plaintifT."  While 
the  correctness  of  the  judgment  on  demur- 
rer, so  far  as  it  relates  to  the  liability  of 
the  administrators,  either  individually  or 
in  their  representative  character,  is  not  in- 
Yolved  in  this  writ  of  error,  we  must  nec- 
essarily refer  to  their  liability  as  adminis- 
trators in  determining  the  liability  of 
their  surety,  because  the  latter's  obliga- 
tion  is  only   secondary. 

It  is  a  general  rule  that  the  estate  of  a 
decedent  is  not  liable  for  the  tortious  act 
of  an  administrator  committed  in  the 
course  of  his  administration.  Hundley  v. 
Pendleton,  9  Ga.  App.  268,  70  S.  £.  1116. 
An  administrator  is  called  upon  to  admin- 
ister the  assets  of  his  intestate.  If  goods 
or  money  belonging  to  another  person  be 
amongst  the  goods  of  the  deceased,  and 
they  come  altogether  into  the  hands  of 
the  administrator,  the  goods  or  money  of 
such  other  person  are  not  assets  in  the 
hands  of  the  administrator.  Cooper  v. 
White,  19  Ga.  554.  A  fortiori,  money 
wrongfully  obtained  by  the  administrator 
after  the  death  of  his  intestate  is  not  an 
asset  of  the  decedent.  An  administrator 
is  not  permitted  to  go  into  the  market  and 
borrow  money  without  authority  of  law, 
and  charge  the  estate  by  a  contract  orig- 
inating with  himself.  This  is  a  wise  rule. 
It  protects  the  estate  from  the  waste  and 
mismanagement  of  the  administrator,  and 
does  no  injustice  to  him. '  Hence  the  ad- 
ministrator, in  his  representative  character, 
is  not  liable  to  the  plaintiff  on  either  the 
theory  of  obtaining  the  money  by  fraud 
or   upon   contract. 

It  is  urged,  inasmuch  as  it  is  alleged  that 
the  estate  got  the  benefit  of  the  money,  that 
the  administrators  and  the  sureties  on  their 
bond  are  liable  in  an  action  of  money  had 
and  received,  notwithstanding  the  money 
may  have  been  illegally  obtained.  If  an 
action  will  arise  against  an  estate  on  ac- 
count of  the  use  of  the  money  of  another  by 
the  administrator  to  the  enrichment  of  the 
estate,  an  action  to  declare  such  a  trust  is 
not  an  action  to  establish  a  debt,  so  as  to 
obtain  a  general  judgment  de  bonis  testa- 
torts.  An  administrator  cannot  legally 
borrow  money,  nor  can  he  sell  the  notes 
of  his  intestate  at  private  sale.  If  he  il- 
legally borrows  money  upon  the  faith  of 
collateral  belonging  to  his  intestate,  or  if 
he  commits  a  !raud  upon  a  third  person 
and  acquires  money  which  he  expends  for 
the  benefit  of  the  estate,  this  does  not 
convert  the  money  thus  illegally  received 
into  assets  of  the  intestate.  *  The  surety's 
60  L.R.A.(N.S.) 


obligation  only  goes  to  the  proper  adminis- 
tration of  the  assets  of  the  intestate;  and 
he  is  not  liable  to  a  third  person  because 
the  administrator  may  have  received  into 
his  possession  and  treated  as  assets  prop- 
erty which  never  belonged  to  the  intestate. 
It  follows  that  a  surety  on  an  administra- 
tor's bond  is  not  liable  thereon  for  the 
obligation  of  the  administrator  contracted 
after  his  qualification  as  such,  although  in 
the  interest  and  for  the  benefit  of  the  estate. 
Ibid;  Johnson  v.  Hall,  101  Ga.  687,  29  S.  E. 
37;  Probate  Ct.  v.  Williams,  30  R.  I.  144, 
73  Atl.  382,  19  Ann.  Cas.  554;  Thompson  v. 
Mann,  65  W.  Va.  648,  22  L.R.A.(N.S.) 
1094,  131  Am.  St.  Rep.  987,  64  S.  £.  920. 
Judgment  affirmed. 

All  the  Justices  concur. 


IOWA  SUPREME  COURT. 


WHITE 


GERTRUDE  HAIGH 

V. 

WAY     LAUNDRY     COMPANY, 
Appt. 


(  —Iowa,  — ,  145  N.  W.  473.) 

Fraud  —  release  by  Injured  employee 
—  positive  representations  as  to  ex- 
tent of  Injuries. 

Securing  a  release  from  an  employee 
whose  hand  is  so  burned  as  to  require  the 
transplanting:  of  a  large  piece  of  skin  from 
the  body  and  a  serious  oprration  to  loosen 
its  tendons,  by  stating  that  the  injuries  are 
slight,  that  the  tenlons  are  not  injured, 
and  that  the  injury  will  be  well  in  two  or 
three  weeks,  is  such  fraud  as  will  avoid  the 
release. 

(February  18,  1014.) 


Note,  —  Effect  of  repreaeittation  or  un^ 
due  influence  hy  physician  to  avoid 
release. 

This  note  is  supplemental  to  that  accom- 
panying Viallet  V.  Consolidated  R.  &  Power 
Co. '6  L.R.A.(N.S.)  603,  where  the  early 
cases  upon  the  question  under  consideration 
are  dealt  with. 

Generally  as  to  right  in  action  at  law  to 
attack  release  for  fraud,  see  note  to  Olston 
V.  Orc^gon  Water  Power  ft  R.  Co.  20  L.R.A. 
(N.S.)  915. 

While  expressions  of  professional  opinion 
by  a  surgeon  in  the  employment  of  a  party 
charged  with  responsibility  for  a  personal 
injury,  when  made  to  the  injured  person 
for  the  purpose  of  inducing  a  settlement  of 
his  claim  for  damages,  may  constitute 
fraud,  yet  to  justify  the  conclusion  of  fraud 
something  more  must  be  shown  than  that 
the  opinion  or  roi>rosentation  has  been 
proved  incorrect.  Nason  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  140  Iowa,  533,  118  N.  W.  751. 
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APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Scott  County 
overruling  a  demurrer  to  a  complaint  Bet- 
ting up  fraud  in  procuring  a  release  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  allied  to  have  been  caused 
by  defendant's  negligence.    Affirmed* 

Statement  by  Gaynor,  J.: 

Action  to  recover  damages  for  personal 
injury.  Defendant  pleads  settlement. 
Plaintiff  replies,  alleging  fraud  in  procur- 
ing settlentent.  Demurrer  to  reply.  De- 
murrer overruled. 

Mr.  Ralph  O.  Williamson,  for  appel- 
lant: 

Where  a  party  who  has  a  claim  against 
another  for  personal  injuries  agrees  upon  a 
settlement  of  the  claim,  and  accepts  a  sum 
of  money  or  other  thing  of  value  in  set- 
tlement of  such  claim,  the  party  executing 
said  release  is,  in  the  absence  of  fraud  or 
imposition,    concluded   by    the    settlement. 


Nason  v.  Chicago,  R.  I.  A  P.  R.  Co.  140 
Iowa,  633,  118  N.  W.  761;  Houston  t  T. 
C.  R.  Co.  V.  McCarty,  94  Tex.  298,  53 
L.R.A.  607,  86  Am.  St.  Rep.  854,  60  S.  W. 
429,  9  Am.  Ne^.  Rep.  383;  Seelej  v.  Citi- 
zens' Traction  Co.  179  Pa.  334,  36  AtL  220 
1  Am.  Neg.  Rep.  179;  £[omuth  v.  Metro- 
politan Street  R.  Co.  129  Mo.  643,  31  S. 
W.  903;  Gilliam  v.  Alford,  69  Tex.  267,  6 
S.  W.  767. 

Mistakes  relative  to  the  future  duration 
of  disabilities  and  the  future  effeets  of 
personal  injuries  that  form  the  subject  of 
a  contract  of  settlement,  are  mistakes  of 
belief,  not  of  fact,  and  form  no  basis  for 
the  avoidance  of  the  contract  of  release. 

Nelson  v.  Minneapolis  Street  R.  Co.  61 
Minn.  168,  63  N.  W.  486;  Alabama  k  V. 
R.  Co.  v.  Turnbull,  71  Miss.  1029,  16  So. 
346;  Squires  v.  Amherst^  146  Mass.  192, 
13  N.  E.  609. 

Messrs.  Klj  A  Bash,  for  appellee: 

Mutual  mistake  will  avoid  a  release  to 


It  is  held  that  releases  of  claims  for  per- 
sonal injuries,  executed  in  reliance  on 
fraudulent  and  false  representations  of  the 
probability  of  recovery,  made  to  the  in- 
jured person  by  an  attending  physician 
in  the  employ  of  the  persons  sought  to  be 
charged,  are  voidable.  Nelson  v.  Chicago 
ft  N.  W.  R.  Co.  Ill  Minn.  193,  126  N.  W. 
902,  20  Ann.  Cas.  748. 

And  an  innocent  misrepresentation  made 
by  the  physician  of  the  releasee  as  to  the 
kind  of  injury  received  by  the  releasor, 
which  is  relied  on  by  both  the  releasor  and 
releasee,  may  avoid  a  release.  Tatman  v. 
Philadelphia,  B.  ft  W.  R.  Co.  —  Del.  — , 
86  Atl.  716;  Missouri,  K.  ft  T.  R.  Co.  v. 
Maples,  —  Tex.  Civ.  App.  — ,  162  S.  W. 
426. 

The  fact  that  a  physician  may  have  un- 
intentionally misrepresented  to  an  injured 
person  his  true  condition  at  the  time  a  re- 
lease was  executed  upon  his  recommendation 
will  not  of  itself  prevent  the  avoidance  of 
the  release  if  as  a  matter  of  fact  such 
representations  were  untrue,  and  were  made 
in  the  interest  of  the  railroad,  and  induced 
the  injured  person  to  sign  the  release. 
Pattison  v.  Seattle,  R.  ft  S.  R.  Co.  66  Wash. 
626,  104  Pac.  826. 

In  the  absence  of  knowledge  of  her  con- 
dition, one  who  was  injured  may  avoid  a 
release  where  a  doctor  of  a  railroad  com- 
pany liable  for  the  injury,  in  order  to  secure 
a  settlement,  states  as  a  .fact  that  she  will 
suffer  no  permanent  disability  or  impair- 
ment of  the  use  of  the  injured  leg,  and  it 
appears  that  he  made  such  statement  with 
knowledge  which  he  had  or  ought  to  have 
had  that  her  injury  would  result  in  a 
shortening  of  the  leg  and  a  permanent  in- 
jury. Carroll  v.  United  R.  Co.  167  Mo.  App. 
247,  137  S.  W.  304.  The  court  said:  m 
needs  no  citation  of  authorities  to  support 
50  L.R.A.(N.S.) 


the  proposition  that  a  release  executed  on 
the  faith  of  representations  or  beliefs  as 
to  what  will  happen  in  a  given  case,  repre- 
sentations of  a  future  event  or  a  future 
happening,  are  not  sufficient  to  avoid  the 
release  when  executed  fairly.  The  fact 
necessary  to  be  proven  is  the  statement  of 
a  fact,  not  of  a  mere  opinion;  especially  is 
it  not  to  be  based  on  a  belief  or  opinion  on 
something  that  is  to  occur  in  the  future, 
the  happening  of  which  ia  beyond  the  con- 
trol of  the  party  making  the  representa- 
tion. If  all  that  was  in  thia  case  was  a 
mere  statement  of  opinion  of  the  doctor 
as  to  the  probable  duration  of  the  confine- 
ment of  plaintiff  by  reason  of  her  brokea 
limb,  there  would  be  no  substantial  evidence 
on  which  to  sustain  a  verdict  avoidinff  and 
annulling  the  release.  There  is  evidence, 
however,  on  the  part  of  plaintiff,  and  for 
the  purposes  of  tnis  case  we  must  take  it 
as  though  we  stood  uncontradicted,  to  the 

'effect  that  Dr.  Rowe  had  told  her  that  not- 
withstanding her  injury  she  would  be  as 
well  or  as  good  as  ever;  that  her  leg  would 
be  as  good  as  ever.  Under  the  certain  facts 
of  this  case,  that  could  mean  nothing  but 
that  there  would  be  no  shortening  of  the 
limb,  no  crippled  condition,  no  pennanent 
disability.  That  the  injury  she  suffered  re- 
sulted in  an  impacted  fracture,  is  not  di»* 
puted.  Nor  is  there  any  question  but  that 
an  impacted  fracture  of  this  bone  almoet 
inevitably  results  in  a  shortening  of  the 
limb.  Knowing  the  fasts  of  an  impacted 
fracture,  it  must  be  assumed  that  Dr.  Rove, 
granting  that  he  was  a  competent  surgeon, 
knew  that  that  would  have  resulted  in  a 
shortening  of  this  limb,  as  it  did  here,  and 
that  it  was  impossible  for  this  plaintiff 
ever  to  become  as  well  as  ever,  as  good  as 

I  ever,  or  as  able  to  attend  to  her  basinpi^* 
as  she  had  been  before  receiving  the  injury. 
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the  sftine  extent  as  a  fraudulent  misrepre- 
&uiit£tiun. 

Kilmartin  ▼•  Chicago,  B.  k  Q.  R.  Go. 
137  Iowa,  64,  114  N.  W.  522;  Nelson  v. 
^klinneapolis  Street  R.  Co.  61  Minn.  168, 
63  N.  W.  486;  Houston  &  T.  C.  R.  Co.  v. 
Brown,  —  Tex.  Civ.  App.  — ,  69  S.  W.  661 ; 
Great  Northern  R.  Co.  ▼•  Fowler,  69  C.  C. 
A.  106,  136  Fed.  120;  Lumley  t.  Wabash  R. 
Co.  22  C.  C.  A.  60,  43  U.  S.  App.  476,  76 
Fed.  70;  Kelly  v.  Chicago,  R.  I.  4  P.  R. 
Co.  138  Iowa;  273,  128  Am.  St.  Rep.  196, 
114  N.  W.  636. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
a  personal  injury.  The  plaintiff  claims  in 
her  petition  that  on  the  16th  day  of  Oc- 
tober, 1911,  she  was  in  the  employ  of  the 
defendant  in  and  about  its  laundry,  and 
while  in  the  exercise  of  due  care  on  her 
part,  her  hand  was  caught  and  burned  in 
an  unguarded  mangle;  that  her  injuries 
were  caused  by,  and  due  to,  the  negligence 


of  the  defendant,  in  this,  that  it  ticgli- 
gently,  and  in  violation  of  the  statute, 
maintained  a  mangle  without  any  guard 
of  any  kind  thereon,  and  negligently  failed 
to  warn  the  plaintiff  of  the  danger  thereof, 
and  negligently  required  the  plaintiff  to 
work  at  said  mangle  while  the  same  was 
unguarded;  that,  by  reason  of  the  injuries 
received,  she  was  crippled  and  disfigured. 
The  defendant,  answering  said,  among  other 
things,  that  on  the  Slst  of  October,  1911, 
the  plaintiff  and  defendant  entered  into  a 
written  contract  whereby  they  adjusted  and 
settled  any  cause  of  action  which  the  plain- 
tiff had  by  reason  of  the  matters  com- 
plained of  in  her  petition;  said  contract 
being  in  words  and  figures  as  follows: 

Whereas,  the  undersigned  was  injured 
on  or  about  the  18th  day  of  October,  1911, 
under  circumstances  claimed  to  render 
White  Way  Laundry  Company  liable  in 
damage;  and  whereas  said  White  Way 
Laundry  Company  denies  liability  therefor; 
and  whereas  both  parties  desire  to  compro- 


If,  therefore.  Dr.  Rowe,  in  effect,  told 
plaintiff  that  she  would  suffer  no  permanent 
disability  or  impairment  of  the  use  of  her 
limb,  and  made,  that  statement  as  one  of 
fact,  and  not  mere  opinion,  and  made  it 
with  a  knowledge  of  her  condition  which  he 
had  or  ought  to  have  had,  and  made  it  with 
the  intention  of  influencing  plaintiff  in  her 
action  in  settling  with  the  company,  plain- 
tiff is  not  bound  by  the  release,  unless  she 
herself  knew  the  nature  and  probable  re- 
sult of  the  injury,  and  signed  the  release 
and  accepted  the  money  in  question,  knowing 
at  the  time,  either  from  her  own  experience 
or  knowledge,  or  from  what  Dr.  Rowe  had 
told  her,  Uiat  her  limb  was  broken,  and 
that  it  would  probably  result  in  a  shorten- 
ing of  the  limb.  These  are  matters  to  be 
submitted  te'the  jury." 

And  where  one  injured  on  a  railroad, 
while  in  a  hospital  of  the  company,  is  in- 
duced to  sign  a  release  for  an  inadequate 
consideration  by  reason  of  the  statements  of 
a  physician  at  the  hospital  and  a  claim 
agent  that  his  injuries  were  slight  and  that 
he  would  be  able  to  resume  work  in  two 
weeks,  this  constitutes  such  a  fraud  as  will 
avoid  the  release  upon  it  appearing  that  the 
injuries  were  permanent,  and  that  a  com- 
petent physician  could  have  discovered  this 
fact  at  the  time  the  release  was  executed. 
Missouri,  K.  ft  T.  R.  Co.  ▼.  Maples,  supra. 

And  fraud  in  procuring  a  release  is  shown 
where  it  appears  that  on  the  day  following 
the  plaintiff's  injurv  on  a  railroad,  while 
she  was  in  bed  at  the  hospital  of  the  com- 
pany, away  from  friends  and  acquaintances, 
and  still  suffering  from  the  effect  of  the 
injuries,  the  extent  of  which  she  did  not 
know,  and  was  apparently  not  in  a  position 
to  ascertain,  she  was  visited  by  a  claim 
agent  and  physician  employed  by  the  rail- 
road; that  in  order  to  induce  her  to  settle 
50  L.R^.(N.S.) 


for  a  grossly  inadequate  consideration,  the 
claim  agent  and  physician  represented  to 
her  that  her  injuries  were  slight  and  tem- 
porary when  in  fact  they  were  serious  and 
dangerous  and  permanent,  which  the  physi- 
cian knew  or  should  have  known  had  he 
exercised  the  proper  care.  St.  Louis  ft  S. 
F.  R.  Co.  V.  Richards,  23  Okla.  266,  23 
L.R.A.(N.S.)   1032,  102  Pac.  92. 

And  in  Gulf,  C.  ft  S.  F.  R.  Co.  ▼.  Huyett, 
49  Tex.  Civ.  App.  395,  108  S.  W.  502,  the 
evidence,  though  circumstantial  in  some 
respects,  was  held  sufi[icient  to  support  a 
verdict  in  favor  of  an  injured  person,  on 
the  the6ry  that  he  was  induced  to  sign  a 
release  by  the  misrepresentations  of  a  physi- 
cian of  the  railroad  responsible  for  the  in- 
jury, by  which  he  was  told  that  his  injury 
was  not  permanent,  and  that  he  would  soon 
be  all  right. 

See  also  Nason  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  140  Iowa,  633,  118  N.  W.  761,  set  out 
by  the  court  in  Haioh  y.  White  Wat  Laun- 
DBT  Co. 

In  Kilmartin  ▼.  Chicago,  B.  ft  Q.  R.  Oo. 
137  Iowa,  64,  114  N.  W.  622,  it  was  held 
that  a  release  executed  bv  one  scalded  by 
reason  of  the  bursting  of  steam  pipes  on 
a  passenger  coach  could  not  be  avoided  on 
the  ground  of  fraud,  because  of  a  statement 
jnade  the  day  after  the  injury  by  a  physi- 
cian called  by  the  railroad,  in  which  he  told 
her  in  answer  to  a  question  as  to  whether 
she  could  go  home  that  her  burns  would 
heal  in  ten  days,  or  because  of  a  statement 
made  the  same  day  by  a  claim  agent,  who 
stated  that  the  burns  were  superficial,  al- 
though it  appeared  that  it  in  fact  took  two 
months  for  the  injury  to  heal.  The  court 
stated  that,  in  general,  representations  as  to 
how  soon  injuries  will  be  cured  are  so  much 
a  matter  of  opinion  that  a  statement  with 
reference  thereto  is  not  shown  to  be  fraudu- 
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mise  and  lia^e  agreed  to  adjust  and  settle 
the  matter  for  the  sum  of  $30:  Now  there- 
fore, in  consideration  of  said  sum,  the  re- 
ceipt of  which  is  hereby  acknowledged,  I, 
Gertie  Haigh,  do  for  myself,  my  heirs,  ex- 
ecutors, and  administrators,  hereby  com- 
promise said  claim  and  release  and  forever 
discharge  said  White  Way  Laundry  Com- 
pany from  any  and  all  liability  which  has 
accrued  or  may  hereafter  accrue  to  my- 
self, my  heirs,  executors,  and  administra- 
tors, by  reason  of  said  injuries  or  damages 
accruing   therefrom. 

Witness  my  hand  and  seal  at  Davenport, 
Iowa,  thia  31st  day  of  October,  1011. 

Gertie  Haigh. 

The  plaintiff,  replying  to  this  defense, 
states  that  the  contract  of  release  relied 
upon  by  the  defendant  was  obtained  by  mis- 
representation and  by  mistake  as  to  the 
material  facts  of  her  injury,  as  follows: 
'*That  defendant,  by  its  local  representa- 
tive, John  Hynes,  stated  and  represented 
to  plaintiff,  at  and  before  the  making  of 


said  written  release,  tliat  plaintiff's  injuria 
were  trifling;  that  the  tendons  of  her  hud 
were  not  injured;  that  said  injuries  would 
not  continue  for  more  than  two  or  ttiree 
weeks  longer;  and  that  plaintiff  would  en- 
tirely recover  therefrom,  and  her  hand 
would  be  as  well  as  ever.  That  plaintiff  re- 
lied upon  the  truth  of  said  representations 
and  representations  to  the  same  effect  made 
by  one  F.  H.  Brand,  who  treated  plaintiff 
as  a  physician  in  the  employment  of  de- 
fendant, and  believed  said  representations 
to  be  true,  and  consented  to  execute  a  writ- 
ten release  upon  the  faith  of  said  represen- 
tations, but  that  in  truth  and  in  fact  said 
representations  were  not  true,  and  that  the 
tendons  of  plaintiff's  hand  were  injured; 
that  her  hand  was  permanently  disabled; 
that  she  did  not  recover  in  two  or  thret^ 
weeks  thereafter,  and  has  never  complete!) 
recovered  the  use  of  her  hand,  but  was  com- 
pelled, to  submit  to  an  exceedingly  painful 
surgical  operation,  including  the  grafting 
of  a  large  patch  of  skin  from  her  body  apoo 
the  palm  of  her  hand  and  the  loosening  of 


lent  by  the  mere  fact  that  recovery  did  not 
result  as  soon  as  anticipated. 

And  in  Kason  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  supra,  certain  evidence  relating  to  the 
predications  of  a  physician  in  the  employ 
of  a  railroad  which  was  liable  for  an  injury, 
as  to  the  probable  time  which  would  be 
required  for  recovery,  was  held  not  to  show 
fraud  which  would  avoid  a  release. 

And  a  release  cannot  be  avoided  because 
of  a  statement  made  in  good  faith  by  a 
physician,  before  negotiations  for  settle- 
ment had  begun,  in  which  he  merely  gave 
his  opinion  as  to  the  length  of  time  it  would 
probably  require  for  an  injured  person  to 
recover  from  a  broken  leg.  Nelson  v.  Chi- 
cago A  N.  W.  R.  Co.  Ill  Minn.  193,  126 
N.  W.  002,  20  Ann.  Cas.  748. 

And  the  fact  that  the  claim  agent  of  a 
railroad  as  an  inducement  to  a  settlement 
represented  that  he  understood  from  the 
railroad's  physician  that  the  plaintiff 
would  be  well  in  three  weeks  does  not  con- 
stitute a  ground  for  setting  aside  a  release, 
where  it  was  not  shown  that  the  statement 
as  to  what  the  physician  said  was  false,  and 
the  plaintiff  had  the  advice  of  his  own 
physician  upon  the  question  of  the  pros- 
pect of  his  quick  recovery.  Douda  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  141  Iowa,  82,  119 
N.  W.  272. 

In  Pattison  v.  Seattle,  R.  &  S.  R.  Co.  65 
Wash.  625,  104  Pac.  825,  the  question  wheth- 
er a  doctor  whose  misrepresentations  were 
relied  upon  to  avoid  a  release  was  first 
employed  by  the  person  injured  at  the  in- 
stance of  a  physician  of  the  railroad  re- 
sponsible for  tlie  injury,  and  also  the  ques- 
tion whetlier  the  statements  relied  upon 
were  made  after  the  doctor  was  employed  by 
the  railroad,  was  held  to  be  for  the  jury 
where  there  was  evidence  that  the  doctor  in 
question  was  recommended  to  the  injured 
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person  shortly  after' the  accident  by  a  physi- 
cian of  the  railroad,  who  was  also  the  fam- 
ily physician  of  the  one  injured,  and  that 
the  latter  paid  for  the  first  few  treatmenl&. 
after  which,  by  reason  of  an  arran^eintfot 
made  by  a  claim  agent  of  the  railroad,  the 
companv  paid  for  the  balance. 

And  it  was  further  held  in  this  case  that 
the  questions  whether  statements  made  by 
the  doctor  recommended,  that  the  injured 
person  would  get  well,  and  that  his  recov- 
ery would  take  about  a  specified  time,  were 
made  in  the  interest  of  the  railroad  and 
were  untrue  and  the  question  whether 
these  statements  were  relied  upon,  were  for 
the  jury.     Ibid. 

And  in  Gregory  v.  Pecos  ft  N.  T.  R.  Co. 
—  Tex.  Civ.  App.  — ,  155  S.  W.  648,  where 
an  action  was  brought  against  a  railroad 
to  recover  for  an  injury,  the  question  wheth- 
er, at  the  time  a  release  was  executed, 
fraudulent  representations  concerning  the 
permanency  of  the  injury  were  made  by  the 
physician  and  claim  agent  of  the  railroad, 
was  held  to  be  for  the  jury. 

In  Gulf,  C.  t  S.  F.  R.  Co.  ▼.  Huyctt,  su- 
pra, in  an  action  against  a  railroad  for  an 
injury,  evidence  tending  to  show  a  com- 
promise by  reason  of  the  railroad's  physi- 
cian stating  that  the  injury  was  not  per- 
manent was  held  to  warrant  an  instruction 
that  if  the  physician  of  the  railroad,  prior 
to  the  execution  of  the  release,  represented 
to  the  plaintiff  that  his  injury  was  not  so 
great  as  it  really  was,  and  if  the  plaintiff 
believed  the  representation  to  be  true  and 
relied  on  it,  and  if  the  claim  agent  of  the 
railroad  knew  of  the  representations  and 
that  the  plaintiff  relied  on  them,  and  took 
advantage  of  the  representations  and  the 
plaintiff's  confidence  therein  to  settle  «ith 
him  for  an  inadequate  sum,  the  release  was 
not  binding.  J.  T.  W. 
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the  tendons  thereof,  and  the  repair  of  the 
sheath  of  the  tendons,  and  was  obliged  to 
submit  to  a  third  surgical  operation  to  re- 
lieve certain  contractions  and  attachments 
of  the  skin  and  flesh  of  the  fingers  and  hand. 
That  by  reason  of  the  misrepresentations 
and  the  mistake  of  the  parties  as  to  ma- 
terial matters  of  fact  when  executed,  plain- 
tiff is  not  bound  thereby.  Wherefore,  plain- 
tiff demands  judgment  as  prayed  in  her 
original  petition."  The  defendant  demurred 
to  this  reply  on  the  ground  that  the  alle- 
gations contained  therein  do  not  set  out 
such  representations  or  mistakes  as  to  ma- 
terial facts,  which,  if  proven,  avoid  the  re- 
lease pleaded  by  the  defendant.  This  de- 
murrer was  overruled,  and,  from  the  rul' 
ing  on  the  demurrer,  the  defendant  appeals. 

This  case  presents  but  one  question, 
whether  or  not  the  allegations  of  the  reply 
are  sufficient,  in  and  of  themselves,  to  avoid 
the  effect  of  the  release  executed  by  the 
plaintiff.  There  has  been  much  discussion 
of  this  question  in  the  books,  and  the  line  of 
demarcation  is  not  clearly  drawn,  and  it  is 
sometimes  difticult  to  distinguish  the  rule 
which  affirms  the  settlement,  and  the  rule 
that  avoids  the  settlement,  as  the  same  has 
been  applied  to  the  facts  in  particular 
cases.  Language  is  intended  to  convey 
ideas,  to  be  a  vehicle  of  thought.  Its  use, 
however,  and  the  manner  of  it^  use,  do  not 
always  clearly  accomplish  the  purpose  for 
which  it  was  intended.  There  are,  how- 
ever, some  general  rules  recognized  and  en- 
forced in  matters  of  this  kind,  and  so  well 
settled  that  no  difficulty  arises,  in  their 
application  to  a  given  state  of  facts,  when 
the  fact  conditions  are  made  plain  by  the 
words  used  in  setting  them  forth.  In  the 
pleading  before  us,  there  are  many  state- 
ments made,  as  a  basis  for  avoiding  the 
st'ltlenient,  which,  in  and  of  themselves,  do 
not  have  the  effect  contended  for  them. 
They  are  merely  expressions  of  opinion,  as 
to  results  to  bo  anticipated  in  the  future, 
from  known  and  recognized  conditions. 
There  is  no  direct  allegation  that  these 
opinions  were  not  honestly  given.  There 
is  no  direct  allegation  that  they  were  given 
with  the  intent  of  leading  the  plaintiff 
into  the  execution  of  the  release. 

That  the  plaintiff's  liand  was  injured, 
and  that  this  was  manifest  and  known  to 
her,  must  be  conceded.  This  independent 
fact  was  as  well  known  to  her  as  to  the 
company.  The  length  of  time  that  would 
be  required  to  heal  was  largely  a  matter  of 
speculation,  of  opinion,  based  upon  con- 
ditions then  existing.  An  honest  opinion 
given  upon  this  matter  could  not  constitute 
a  fraud.  The  mere  opinion,  therefore,  as  to 
the  time  when  she  would  recover  from  the 
injuries,  standing  alone,  does  not  have  the 
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efT»'ct  of  avoiding  the  release  relied  upon. 
But  in  this  case  more  than  an  opinion  was 
given  to  induce  settlement.  Substantive 
facts  were  stated  as  a  basis  of  the  opinion, 
to  wit,  that  the  injuries  were  trifling;  that 
the  tendons  of  the  hand  were  not  injured. 
These  are  the  assertions  of  distinct  facts 
which  had  relation  to,  and  direct  bearing 
upon,  the  extent  of  the  defendant's  liability 
to  the  plaintiff;  statements  which,  if  true, 
tended  to  create  in  the  mind  of  the  plain- 
tiff the  impression  *'that  she  would  en- 
tirely recover  therefrom  and  her  hand 
would  be  as  well  as  ever." 

A  "misrepresentation"  is  that  which,  if 
accepted,  leads  the  mind  to  an  apprehension 
of  a  condition  other  and  different  from  that 
which  exists.  Colloquially,  it  is  understood 
to  mean  a  statement  made  to  deceive  or 
mislead.  Any  statement  made  of  a  sub- 
stantive fact,  material  to  the  proper  under- 
standing and  a  fair  adjustment  of  the 
matter  in  hand,  made  with  intent  to  de^ 
ceive  or  mislead,  and  thereby  secure  an 
undue  advantage,  involves  the  element  of 
fraud,  and  fraud  vitiates  all  contracts. 

It  must  be  borne  in  mind  that  the  reply 
shows  that  these  statements  were  made 
before,  and  at  the  very  time,  the  release 
was  secured.  The  party  making  the  state- 
ments represented  the  company,  was  there 
in  the  interests  of  the  company.  A  jury 
might  well  find  that  it  was  his  purpose  to 
secure,  for  the  company,  as  favorable  a 
settlement  as  possible.  The  representa- 
tions, so  far  as  this  record  shows  (and  a 
jury  might  well  find  it  to  be  a  fact),  were 
made  for  the  purpose  of  securing  such  a 
settlement  for  the  company  that  they  were 
made  with  the  intent  to  mislead  the  plain- 
tiff to  the  end  that  such  a  settlement  might 
be  effected.  The  plaintiff  says  defendant 
misrepresented  the  facts;  that  she  relied 
upon  his  representations  as  true,  and  a 
jury  might  well  find,  from  these  ultimate 
facts,  the  further  fact  that  she  would  not 
have  signed  the  release  had  she  known 
them  to  be  untrue.  Some  courts  have  gone 
even  so  far  as  to  hold  that,  a  statement 
made  to  induce  a  settlement,  to  the  effect 
that  the  injuries  were  trivial  and  tempo- 
rary, when  relied  upon,  may  constitute  such 
fraudulent  conduct  as  will  avoid  the  set- 
tlement. 

The  positive  assertion  of  a  material  fact 
as  true,  made  for  the  purpose  of  secur- 
ing an  undue  advantage  (when  it  is  shown 
til  at  the  party  to  whom  the  statement  was 
made,  in  good  faith,  relied  and  acted  upon 
it  as  true),  is  as  binding  upon  the  party 
making  it  as  though  he  knew  it  to  be  un- 
true. Or,  in  other  words,  a  party  cannot 
falselv  assert  a  fact  to  be  true  and  induce 
another  to  rely  upon  such  statement  to  his 
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prejudice,  and  thereafter  hide  behind  a 
claim  that  he  did  not  know  it  was  false  at 
the  time  he  asserted  it.  To  avoid  a  settle- 
ment of  this  kind,  there  must  be  proof  of 
fraud.  Where  a  false  representation  is  re- 
lied upon  as  constituting  fraud,  it  must  be 
shown  to  have  b«en  knowingly  made  with 
intent  to  mislead,  or  that  the  party  made 
the  statement  as  true  with  no  reasonable 
ground  to  believe  it  to  be  true,  for  the 
purpose  of  inducing  the  other  to  ajct. 
This  question  is  discussed,  and  very  nicely 
disposes  of,  in  Derry  v.  Peek,  L.  R.  14  App. 
Cas.  337,  12  Eng.  Rul.  Cas.  250.  This  is 
an  English  case.  So,  in  this  case,  it  is 
immaterial  whether  or  not  the  company,  by 
its  agent,  knew  or  did  not  know,  whether 
the  tendons  of  the  plaintiff's  hand  were 
in  fact  injured,  for  the  reason  that  the 
defendant,  through  its  agent,  asserted  it  as 
a  fact  (and  it  was  a  material  fact),  for 
the  purpose  (and  there  could  be  no  other 
purpose)  of  inducing  the  plaintiff  to  be- 
lieve it  was  true,  and  that  her  injuries  were 
trifling;  that  she  would  soon  recover;  that 
her  damages  were  slight.  The  immaterial- 
ity of  the  knowledge  of  the  defendant  of 
the  truth  or  falsity  of  its  statement  becomes 
more  apparent  when  it  is  shown  that  it 
was  deliberately  and  intentionally  made 
to  secure  an  undue  advantage,  and  that 
plaintiff  believed  the  statement  to  be  true, 
and,  in  such  belief,  was  led  into  the  exe- 
cution of  the  release  relied  upon.  The 
fraud  consists  in  asserting  that  to  be  true 
which  was  not  true;  which  the  defendant 
did  not  know  to  be  true;  made  with  a 
wrongful  purpose,  and  resulting  in  injury 
to  the  plaintiff.  See  also  Davis  v.  Central 
Land  Co.  —  Iowa,  ~,  143  N.  W.  1073. 

The  case  of  Nason  v.  Chicago,  R.  I.  & 
P.  R.  Co.  140  Iowa,  634,  118  N.  W.  761, 
relied  upon  by  the  defendant,  does  not  aid 
us  in  tlie  solution  of  the  question  here.  In 
that  case  it  was  held  that  the  only  matter 
relied  upon  to  avoid  the  release  was  that 
the  assurance  given  by  the  doctor  of  an 
early  recovery  was  subsequently  proven  to 
be  incorrect;  that  there  was  no  substan- 
tive fact  stated  by  the  doctor,  as  to  the 
then  condition  of  the  injured,  which  was 
untrue,  and  the  plaintiff  himself  said  that 
in  making  the  settlement  he  relied  only 
upon  the  representation  of  predictions  made 
by  the  doctor  concerning  an  early  recovery, 
ard  his  right  to  avoid  the  release  was  based 
solely  on  the  ground  that  the  doctor  was 
mistaken  in  his  prognosis.  The  court  in 
that  case,  in  substance,  held  that,  in  the 
absence  of  some  fact  or  circumstance  justi- 
fying the  conclusion  that  the  statements 
were  fraudulently  made  to  deceive,  or  mis- 
lead, the  injured  party  as  to  his  then  real 
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condition,  and  thus  aid  the  appellant  in  at- 
taining an  advantageous  settlement  witii 
him,  the  mere  statement  of  an  opinion,  da 
to  the  probable  future  consequences  to  flow 
from  the  injury,  was  not  sufficient  to  avoid 
the  effect  of  the  settlement.  It  is  said, 
however,  in  that  case  that  **we  must  not  be 
understood  as  holding  that  expreasioui  of 
professional  opinion,  by  a  surgeon  in  ihe 
employment  of  the  party  charged  with  re- 
sponsibility for  a  personal  injury,  when 
made  to  the  injured  person  for  the  purpose 
of  inducing  a  settlement  of  his  claim  for 
damages,  may  not  constitute  fraud  and 
false  representations;  but  we  do  hold  that, 
to  justify  the  conclusion  of  fraud,  fiomcr- 
thing  more  must  be  shown  than  that  the 
opinion  or  representation  has  been  proved 
incorrect." 

The  same  thought  runs  through  Kilmar- 
tin  v.  Chicago,  B.  &  Q.  R.  Co.  137  lova, 
64,  114  N.  W.  622. 

In  Houston  1^  T.  C.  R.  Co.  v.  Brown,  — 
Tex.  Civ.  App.  -— ,  69  S.  W.  651,  a  release 
of  damages  for  a  broken  arm  was  made  bj 
a  railroad  employee,  in  reliance  upon  ihe 
statement  of  the  pliysician  acting  for  the 
railroad  company,  made  for  the  purpose  oi 
inducing  the  execution  of  the  same,  that 
the  bones  of  tho  arm  had  knit  together,  and 
that  the  arm  would  be  aa  good  as  ever.  It 
was  held  that  the  release  was  not  binding 
upon  the  employee  even  though  the  state- 
ment of  the  physician  was  made  in  good 
faith.  The  court  said:  "'We  cannot  agree 
with  the  contention  of  appellant  that  it 
may  escape  liability  on  the  ground  that 
the   representations   and    statements   made 

•  •  .  were  a  mere  expression  of  opin- 
ion. It  was  more  than  aa  opinion, —  it 
was  the  statement  of  a  fact.  ...  It 
is  true  this  statement  may  have  been  pred- 
icated upon  hia  opinion  as  a  medical  ex- 
pert, but  the  opinion  is  based  upon  facts 
of  which  he  possessed  knowledge.  The  fact 
that  the  statement  made  .  •  •  was  aot 
intentionally  false  does  not  affect  the  right 
of  the  appellee  to  have  the  release  set  a^tde 
if  he  was  misled  by  the  statement,  and 
executed  the  release^  believing  the  state- 
ment was  true.  In  such  a  case,  innoceDi 
misrepresentations  may  as  well  be  the  ba&ia 
of  relief  as  where  such  statements  art  iiitea- 
tionally  false." 

In  disposing  of  this  case,  we  must  take 
the  allegation  of  the  reply  aa  true,  and 
therein  we  find  statements  made  by  the  de- 
fendant, of  facts  material  to  be  considered 
in  the  proper  adjustment  of  defendant's  lia- 
bility to  the  plaintiff.  These  statements 
are  alleged  to  be  untrue,  and  that  ti.e 
plaintiff  relied  upon  the  statements  as  l>e 
ing   true,   and   therein   liea   tiie  gravaiutu 
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of  tbe  complaint  in  the  reply,  and  we  think, 
therefore,  the  demurrer  was  properly  over- 
ruled, and  the  cause  is  .affirmed. 

liadd,  Ch.  J^  and  Deemer  and  Wlth- 
rowy  JJ.,  concur. 
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V. 

FRANK  SCHOONOVER  et  al.,  Appta. 

(91  Kan.  630,  138  Pac.  607.) 

Bills  and  notes  —  Indorsement  by  one 
payee  ^  effect. 

Where  a  promissory  note  payable  to  the 
order  of  A  or  B  is  indorsed  by  A  only,  to 
one  who  takes  it  in  good  faith,  for  value 
and  without  any  notice  of  infirmity  in  the 
instrument  or  defect  in  the  title,  the  in- 
dorsee is  a  holder  in  due  course,  under  the 
£  revisions    of    the    negotiable    instruments 

(February  7,  1914.) 

Headnote  by  Bensoi?,  J. 


A.PPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Kingman 
County  in  plaintiff's  favor  in  an  action  on 
a  promissory  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Connan^hton,  for  appel- 
lants: 

To  constitute  a  person  a  holder  in  due 
course,  he  must  as  a  rule  have  acquired 
the  same  before  maturity;  otherwise  he 
takes  it  subject  to  every  equity  which  ex- 
isted between  the  original  parties  at  the 
time  of  the  transfer. 

7  Cyc.  926;  Dewey  v.  Bobbitt,  79  Kan. 
606,  100  Pac.  77;  Rockefeller  v.  Ringle,  77 
Kan.  516,  16  L.R.A.(N.S.)  737,  94  Pac.  810; 
Norton  v.  Foster,  12  Kan.  44. 

Mr.  J.  Q.  Jenkins,  also  for  appellants. 

Mr.  M.  W.  Brnner,  with  Mr.  Charles 
C.  Calkin,  for  appellee: 

The  indorsement  of  Lew  W.  Cochran  was 
sufficient. 

Union  Bank  v.  Spies,  161  Iowa,  178,  130 
N.  W.  928 ;  1  Dan.  Neg.  Inst.  3d  ed.  §  684 ; 
Watson  V.  Evans,  1  Hurlst.  &  C.  602,  32 
L.  J.  Exch.  N.  S.  137;  Tiedeman,  Com. 
Paper,  §  262,  p.  438. 


Note.  ^  Bills  and  notes:  instrument 
naming  in  alternative  two  or  more 
payees. 


I.  In  ffeneral,   1097. 
II.  Right  to  transfer. 

a.  In  general,  1099. 

b.  Under       negotiable 

law,  1099. 


instruments 


J.  In  general. 


A  note  payable  to  A  or  to  B  and  C  is  not 
a  promissory  note  within  the  meaning  of 
the  statute  of  Anne,  and  no  action  can  be 
maintained  thereon  as  such.  Blanckenhag- 
en  V.  Blundell,  2  Barn.  &  Aid.  417. 

This  had  been  held  also  in  the  case  of  a 
promise  to  pay  A  or  B,  although  both  A 
and  B  sue.  Osgood  v.  Pearsons,  4  Gray, 
465. 

Osgood  V.  Pearsons  is  cited  in  Carpenter 
▼.  Farnsworth,  106  Mass.  661,  8  Am.  Rep. 
360,  a  case  involving  a  check  payable  to  A 
•  or  B;  but  in  that  case  it  was  immaterial 
whether  or  not  the  check  was  a  negotiable 
instrument. 

The  right  to  maintain  an  action  upon  a 
note  payable  to  "A  or  B,  administrators  of 
the  estate  of  C/'  was  denied  in  Musselman 
V.  Cakes*,  19  III.  81,  68  Am.  Dec.  683,  the 
court  stating  that  a  promissory  note  must 
be  payable  to  a  certain  person,  and  that 
here  the  promise  was  to  pay  A  or  B,  but 
which  is  uncertain.  "Which  of  them  had 
the  right  to  receive  the  pay  is  not  speci- 
fied, and  the  legal  right  to  the  money  is  not 
vested  in  either."  .  The  action  in  this  case 
was  brought  by  one  of  the  payees. 

But  such  an  instrument  is  good  evidence 
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of  debt,  and  may  be  declared  upon  as  a 
written  instrument.  Osgood  v.  Pearsons, 
supra.  As  to  whether  such  an  instrument 
is  good  evidence  of  a  debt  is  not  decided  in 
Musselman  v.  Oakes,  supra,  the  court  in 
that  case  merely  stating  that  a  promissory 
note  must  be  payable  to  a  certain  person, 
and  under  a  promise  in  the  alternative,  the 
person  is  uncertain. 

It  is  held  in  Walrad  v.  Petrie,  4  Wend. 
676,  that  a  note  payable  to  A  or  B  may  be 
given  in  evidence  under  the  monev  counts, 
where  it  appears  upon  the  face  thereof  to 
have  been  given  for  value  received. 

And  it  has  been  held  that,  although  a 
note  payable  to  A  or  B  cannot  be  sued 
upon  by  the  payees  as  a  promissory  note 
under  the  statute,  yet  where  it  appears  up- 
on tbe  face  of  the  instrument  that  it  was 
given  for  value  received,  there  is  a  suffi- 
cient statement  of  a  consideration  in  de- 
claring on  a  note  not  within  the  statute. 
Ibid.  That  a  statement  of  the  considera- 
tion should  be  made  in  the  declaration  is 
held  in  Blanckenhagen  v.  Blundell,  2  Bam. 
&  Aid.  417. 

The  rule  above  stated,  that  no  action 
may  be  maintained  upon  such  an  instru- 
ment as  a  promissory  note,  does  not  ap- 
ply when  the  instrument  discloses  the  fact 
that  one .  of  the  two  persons  named  is 
named  as  agent  for  the  other  to  receive  the 
money,  as  in  the  case  of  a  note  payable  to 
"the  trustees  of  a  church  or  their  collector." 
Noxon  V.  Smith,  127  Mass.  485. 

So,  a  note  payable  to  the  trustees  of  W. 
Chapel  or  their  treasurer  for  the  time  be- 
ing is  a  valid  promissory  note,  and  may 
be  sued  upon  by  the  trustees.  Holmes  v. 
Jacques,  L.  R.  1  Q.  B.  376,  36  L.  J.  Q.  B.  N. 
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Benson,  J.,  delivered  the  opinion  of.  the 
court : 

The  question  to  be  decided  is  whether 
the  indorsement  of  the  promissory  note 
which  is  the  subject  of  this  action  is  suf- 
ficient to  constitute  the  plaintiff  a  holder  in 
due  course,  as  defined  in  the  negotiable  in- 
struments law,  in  the  circumstances  dis- 
closed in  an  agreed  statement  of  facts. 

The  promissory  note  in  question  recites 
a  promise  *'to  pay  to  the  order  of  Lew  W. 
Cochran  or  R.  F.  Dygert."  It  is  agreed 
that  the  note  was  indorsed  before  maturity 
by  Cochran,  while  he  had  it  in  his  posses- 
sion; that  he  delivered  it  to  the  plaintiff 
for  value,  who  took  it  without  notice  or 
Icnowledge  of  any  infirmity  or  defect  in 
title,  and  without  any  bad  faith.  It  is 
also  agreed  that  if  the  indorsement  of 
Cochran  was  sullicient  without  the  indorse- 
ment  of    Dygert,    the    defendants    have    no 


defense.     The  note  was,  however,  indorsed 
by  Dygert  after  its  maturity. 

Section  15  of  the  negotiable  instruments 
law  provides:  "The  instrument  is  payable 
to  order  where  it  is  drawn  payable  to  the 
order  of  a  specified  person,  or  to  him  or 
his  order.  It  may  be  drawn  payable  to  the 
order  of:  (1)  A  payee  who  is  not  maker, 
drawer,  or  drawee;  or  (2)  the  drawer  or 
maker;  or  (3)  the  drawee;  or  (4)  two  or 
more  payees  jointly;  or  (5)  one  or  some 
of  several  payees;  or  (6)  the  holder  of  an 
office  for  the  time  being.  Where  the  in- 
strument is  payable  to  order,  the  payee 
must  be  named  or  otherwise  indicated  there- 
in with  reasonable  certainty."  Gen.  Sut. 
1909,  §  5261.  It  will  be  observed  that  sab- 
division  4  refers  to  joint  payees,  while  sub- 
division 5  refers  to  one  or  some  of  several 
payees.  This  instrument  falls  under  tlii:» 
last  subdivision.     Section  48   of  the  same 


S,  130,  12  Jur.  N.  S.  488,  14  L.  T.  N.  S. 
252,  14  Week.  Rep.  684. 

A  premium  note  given  to  an  insurance 
company  and  payable  to  the  company  or 
their  treasurer  for  the  time  being  is  a  con- 
tract and  promise  to  the  company,  since  the 
same  party  is  designated  as  promisee  in 
eitlier  case,  that  is,  the  company.  The  con- 
tract is  with  them  upon  a  consideration 
proceeding  from  them,  and  can  in  no  view 
be  regarded  as  a  contract  with  and  promise 
to  the  company  and  also  the  person  who 
may  be  treasurer  when  the  pavment  is  to  be 
made  as  joint  promisees.  The  promise  is 
to  the  company  to  pay  them,  and  the  inser- 
tion of  the  words  "or  their  treasurer"  mere- 
ly introduces  a  stipulation  that  the  pay- 
ment agreed  to  be  made  to  them  shall  be 
considered  as  made  to  them  so  as  to  fulfil 
the  contract,  if  made  to  the  person  who 
may  then  be  their  treasurer.  Atlantic  Mut. 
V.  ins.  Co.  V.  Young,  38  N.  H.  451,  75  Am. 
Dee.  200.  The  action  may  be  maintained 
oy  the  insurance  company  alone. 

An  instrument  in  writing  promising  to 
pay  A  or  heirs  a  certain  sum  is  sufficiently 
certain  as  to  the  payee  to  entitle  it  to  be 
admitted  as  a  promissory  note  in  an  action 
thereon  by  A.  Knight  v.  Jones,  21  Mich. 
161. 

On  the  contrary,  an  action  has  been  al- 
lowed upon  instruments  payable  in  the  al- 
ternative, although  they  do  not  come  with- 
in the  exception  noted  to  the  rule  above. 

Thus,  in  Westgate  v.  Healy,  4  R.  I.  523, 
an  action  was  allowed  on  a  promissory 
note  payable  to  A  or  B  by  both  of  the  pay- 
ees, the  court  merely  stating  that  the  notes, 
though  made  payable  to  one  or  the  other 
of  the  plaintiffs,  was  evidence  at  least  of 
a  joint  contract  with  both  of  them,  and  so 
both  were  entitled  to  sue  jointly  thereon. 
Apparently  the  action  was  allowed  on  the 
note  as  such  in  this  case. 

A  bond  payable  to  A  or  B  may  be  sued 
upon  by  both  A  and  B.  Parker  v.  Carson, 
64  N.  C.  664.  It  is  stated  that  the  bond 
in  suit  was  given  in  payment  of  land  pur- 
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chased  by  the  maker,  and  the  unquestion- 
able object  of  the  parties  was  tx>  make  a 
joint  bond,  and  that  sufficient  appears  to 
authorize  the  construction  that  "or"  meanb 
"and"  in  this  connection. 

In  Diffenderfer  v.  Scott,  5  Ind.  App.  243, 
32  N.  E.  87,  it  is  stated  to  be  the  common- 
law  practice  in  an  action  upon  an  instru- 
ment payable  to  two  or  more  persons  in 
the  alternative,  for  all  the  payees  to  unit<' 
as  plaintiff.  It  is  held  in  this  case  thai 
where  a  note  is  made  payable  to  an  infau; 
or  her  mother,  the  entire  beneficial  inter- 
est in  the  note  being  in  tlie  infant,  the  stat- 
ute of  limitations  applicable  to  infanta  ap- 
plies. 

In  Watson  v.  Evans,  1  Hurlst.  &  C.  662. 
32  L.  J.  Exch.  N.  S.  137,  it  was  held  that 
a  note  payable  to  "A,  B,  and  C,  or  to  their 
order,  or  the  major  part  of  them,"  was  a 
promissory  note,  and  that  an  action  might 
be  maintained  thereon  by  all  the  payees. 

See  also  Carr  v.  Bauer,  infra. 

And  in  Ellis  v.  McLemoor,  1  Bail.  L.  13. 
it  was  held  in  the  case  of  a  note  pavablo 
to  "Thomas  F.  Ellis,  Executor  of  SaraL  El- 
lis, deceased,  or  David  Hutcheson.  Executor 
of  Robert  Ellis,  deceased,"  that  one  of  the 
alternative  payees  might  maintain  the  a^ 
tion,  the  court  stating  that  there  does  not 
appear  to  be  any  joint  interest,  and  in  sucii 
a  case  the  promise  is  not  to  pay  to  botii 
or  either  of  them,  which  might  8Up{to»<' 
them  to  have  an  equal  or  joint  interest, 
but  is  to  pay  to  one  or  the  other. 

It  was  stated  in  Ellis  y.  McLemoor,  that 
there  is  no  technical  objection  to  one  of 
two  alternative  payees  maintaining  an  ac- 
tion on  the  note;  that  the  difficulty  that 
the  court  does  not  know  for  which  to  ren- 
der judgment  has  no  weight,  since  a  judg- 
ment in  favor  of  either  is  a  bar  to  the  other. 

On.  the  contrary,  the  right  of  one  payee 
to  maintain  an  action  on  a  note  under 
seal  payable  to  "A  or  B,  executors  of  CJ' 
was  denied  in  Burks  v.  Pointer,  1  B.  Moo. 
65.  It  appeared  that  the  copayee  was  dead, 
but  this  was  not  properly  brought  before 
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law  declares  that  "where  an  instrument  is 
payable  to  the  order  of  two  or  more  payees 
or  indorsees  who  are  not  partners,  all 
must  indorse,  unless,  the  one  indorsing  has 
authority  to  indorse  for  the  others."  Gen. 
Stat.  1009,  §  5294.  Construing  this  section 
with  subdivision  4  of  §  15,  a  note  payable 
"to  A  and  B''  must,  if  the  payees  are  not 
partners,  be  indorsed  by  both,  but  if  pay- 
able "to  A  or  B,"  the  order  to  pay  is  com- 
plete on  the  indorsement  of  either. 

A  statute  of  Iowa  is  identical  with  §  48 
of  our  law.  In  an  action  in  that  state 
upon  a  promissory  note  made  payable  "to 
the  Royal  Mutual  Life  Insurance  Company 
or  Hugh  Blackman,"  the  court  said:  "It  is 
manifest  that  the  note  before  us  does  not 
fall  within  the  terms  of  the  statute,  for  the 
reason  that  it  was  not  made  payable  to  two 
or  more  payees  or  to  their  order.     It  was 


made  payable  to  either  one  of  two  payees, 
and  under  Code  Supp.  §  3060a8,  its  in- 
dorsement by  either  one  of  the  payees 
named  therein  would  pass  title.  Under  the 
last-named  provision  of  the  statute  a  note 
made  payable  to  one  or  some  of  several 
payees  is  payable  to  the  order  of  any  of 
the  payees  named,  and  is  negotiable." 
Union  Bank  v.  Spies,  151  Iowa,  178,  130 
N.  W.  928.  While  the  provision  of  the 
Iowa  Code  last  referred  to  in  the  opinion 
differs  in  phraseology  from  §  15  of  our 
negotiable  instruments  law,  we  believe  the 
legal  effect  is  the  same.  Without  regard  to 
that  decision,  however,  it  seems  clear  that 
where  a  note  is  made  payable  "to  A  or  B," 
the  indorsement  ol  either  constitutes  the 
order,  and  is  sufficient. 

The  District  Court  so  held,  and  the  judg- 
ment is  affirmed. 


the  court,  and  this  fact  was  disregarded. 
The  right  of  one  payee  in  a  note  [layable 
to  "A  or  B,"  to  maintain  an  action  thereon, 
was  denied  also  in  Willoughby  v.  Willough- 
by,  5  N.  H.  244. 

The  objection  to  the  form  of  the  note  in 
Musselman  v.  Oakes,  19  IlL  81,  68  Am.  Dec. 
583,  that  the  payee  was  not  certain,  was 
held  not  applicable  to  the  case  of  a  note 
made  payable  to  a  husband  or  his  wife,  in 
Carr  v.  Bauer,  61  111.  App.  504,  and  Young 
V.  Ward,  21  111.  223. 

The  suit  in  ^lusselman  y.  Oakes  was  by 
one  of  the  payees,  but  the  decision  does 
not  rest  upon  that  fact,  it  being  stated  in 
the  opinion  that  the  instrument  sued  on 
was  payable  in  the  alternative  to  one  of 
two  persons,  and  for  that  reason  is  not  a 
promissory  note,  and  cannot  be  sued  on  as 
such.  The  fact  that  the  suit  in  that  case 
was  brought  by  only  one  of  the  payees  is 
made  a  ground  of  distinction,  however,  in 
Carr  v.  Bauer,  where  a  note  made  pay- 
able to  the  order  of  A  or  wife  was  neld 
evidence  of  a  joint  contract  with  both  of 
the  payees,  so  that  both  were  entitled  to 
sue  thereon,  the  court  stating  that  "it  is 
doing  no  violence  to  the  intent  of  the  in- 
strument to  hold  that  'or'  means  'and.' " 

In  Young  v.  Ward,  supra,  the  court 
states  that,  the  husband  and  wife  being  in 
law  regarded  as  one  person,  the  legal  effect 
of  the  note  was  that  the  husband  was  the 
payee,  and  the  note  was  not  payable  in  the 
alternative  to  one  of  two  persons.  The 
wife  alone  in  this  case  recovered  a  judg- 
ment, but  no  objection  was  taken  to  her 
suing  alone  until  in  the  supreme  court, 
and  it  was  held  that  this  was  too  late.  It 
is  stated  that  the  note  was  payable  to  her 
husband  or  to  herself,  and  the  busband  and 
wile  might  have  joined  as  plaintiff. 

//.  Bight  to  transfer^ 

a.  In  general. 

A  non -negotiable  promise  to  pay  a  cer- 
tain sum  of  money  in  work,  which  has  been 
a«si<?n**d  to  "A  or  B,"  cannot  be  assigned 
50  L.R.A.(N.S.) 


by  A,  so  as  to  vest  in  his  assignee  such  a 
legal  title  to  the  contract  as  will  enable 
him  to  maintain  an  action  upon  it.  Quinby 
V.  Merritt,  11  Humph.  439.  It  is  stated  that 
the  assignment  to  A  or  B  confers  upon 
them  not  a  separate  but  a  joint  interest 
in  the  contract,  since  that  is  the  inten- 
tion as  well  as  the  legal  effect,  and  as  only 
A  has  assigned  to  the  plaintiff  in  this  case, 
it  follows  that  the  plaintiff  is  not  invested 
with  the  legal  title  to  the  contract,  and 
therefore  cannot  maintain  an  action  upon  it. 
An  order  payable  to  A  or  B  cannot  be 
assigned  by  A  alone,  so  as  to  vest  in  his 
assignee  the  right  to  sue  thereon.  Defor- 
rest  V.  Frary,  6  Cow.  151. 

b.  Under  negotiable  instruments  law. 

Under  a  statute  providing  that  a  note 
made  payable  to  one  or  some  of  several  pay- 
ees is  payable  to  the  order  of  any  of  the 
payees  named,  and  is  negotiable,  a  note 
taken  by  a  soliciting  agent  for  a  life  in- 
surance company,  and  payable  to  the  life 
insurance  company  or  the  agent,  may  bo 
transferred  by  the  indorsement  of  the  agent 
alone.  Union  Bank  v.  Spies,  151  Iowa, 
178,  130  N.  W.  928. 

In  Page  v.  Ford,  65  Or.  450,  45  L.R.A. 
(N.S.)  247,  131  Pac.  1013,  a  note  was  made 
payable  to  the  A  Company,  and  was  by 
such  company  indorsed  in  the  form,  "A 
Company  by  *B,  President."  Subsequently 
the  indorsee  indorsed  the  note  back  to  the 
company  by  an  indorsement  directing  pay- 
ment to  the  order  of  the  **A  Company  or 
B."  Afterward  it  was  indorsed  to  the  plain- 
tiff in  the  suit  by  "B,  President  of  the  A 
Company."  The  alternative  indorsement 
was  held  not  to  render  the  note  non-nego- 
tiable under  the  negotiable  instruments 
law.  It  was  further  held  in  this  case  that 
the  note,  being  negotiable,  passed  by  the 
indorsement  free  from  latent  equities  be- 
tween the  parties. 

As  to  the  indorsement  by  one  of  two  joint 
payees,  see  note  to  Kaufman  v.  State  Sav. 
Bank,  18  L.R.A.(N.S.)    630.  W.  A.  £. 
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JAMES  S.  BEARD,  Appt., 

V. 

ANNIE  J.  BROWN   KLUSMEIER. 

(158  Ky.     163,  164  S.  W.  319.) 

Nesligence   —   injury     to     automobile 
guest. 

1.  One  who  invites  another  to  ride  in 
his  automobiis  must  exercise  ordinary  care 
not  to  increase  the  danger  of  such  under- 
taking, or  create  a  new  danger,  and  will 
be  liable  to  him  for  injuries  caused  by  such 
rapid  driving  of  the  machine,  against  the 

f)rotest  of  the  guest,  as  to  result  in  a  col- 
ision  with  an  obstructipn  in  the  street. 

Pleading  —  Tariance  ^  passenger  and 
licensee. 

2.  Th^re  is  no  material  variance  between 
allegations  that  plaintiff,  who  was  injured 


in  defendant's  automobile,  was  a  passenger 
and  that  the  injury  was  caused  by  the  car 
turning  over,  and  proof  that  he  was  a 
licensee  and  that  the  injury  was  caused  bv 
the  machine's  colliding  with  on  obstruction, 
tilting  on  one  side,  and  stopping  suddenly. 

(March  20,  1914.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Common  Pleas  Branch,  Seoond 
Division,  ot  the  Circuit  Court  for  Jeffer- 
son County,  in  plaintifTs  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kelley  &  Ckerry  and  J.  W.  S. 
Clements  for  appellant. 

Mr.  J.  J.  Kavanaghy  for  appellee: 

One  who  invites  guests  to  come  upon  his 


Note,  —  AxUotnohiles :  lidbiUty  of  otvner 
or  operator  for  injury  to  guest. 

As  to  liability  for  injury  to  passenger  by 
negligent  operation  of  automobile,  see  note 
to  Johnson  v.  Cooy,  21  L.R.A.(N.S.)   81. 

As  to  automobile  owner's  liability  for  in- 
jury to  servant,  see  note  to  O'Bierne  v.  Staf- 
ford, 46  L.R.A.(N.S.)    1183. 

For  a  note  on  imputed  negligence  of 
driver  to  passenger,  see  Schultz  v.  Old 
Colony  Street  R.  Co.  8  L.R.A.(N.S.)  597. 

The  right  of  a  person  who  is  injured  while 
riding  as  an  invited  guest  in  an  automobile, 
to  recover  from  the  owner  or  operator,  pre- 
sents a  question  upon  which  there  is  as  yet 
little  authority. 

It  seems  clear  that  one  who  accepts  an 
invitation  to  ride  in  such  vehicles  does  not 
thereby  relinquish  all  claim .  to  protection 
from  the  owner  or  operatoi*  of  the  machine. 

In  Beabd  v.  Klusmeieb  it  was  held  that 
the  owner's  duty  toward  an  invited  guest 
was  to  use  ordinary  care  not  to  increase 
the  danger  of  the  gupst's  riding  with  him, 
or  to  create  any  new  danger,  and  that  a 
guest  was  entitled  to  recover  for  an  injury 
caused  by  the  owner's  running  the  car  at 
an  unreasonable  speed. 

In  reaching  this  decision,  the  court  re- 
lied upon  Patnode  v.  Foote,  153  App.  Div. 
494,  138  N.  Y.  Supp.  221,  which  involved 
the  right  of  one  who  had  been  invited  to 
ride  in  a  buggy  to  recover  from  the  owner 
for  an  injury  caused  by  his  reckless  driv- 
ing, and  in  which  the  court  said:  "A  per- 
son thus  invited  to  ride  stands  in  the  same 
situation  as  a  bare  licensee  who  enters  upon 
real  property,  which  the  licensor  is  under 
no  obligation  to  make  safe  or  keep  so,  but 
who  is  liable  only  for  active  negligence. 
.  .  .  The  obligation  of  one  who  invites 
another  to  ride  is  not  as  great  as  that  of 
the  owner  of  real  property  who  invites  an- 
other thereon,  especially  for  the  purposes 
of  trade  or  commerce,  because  under  such 
circumstances  the  one  who  gives  the  invita- 
tion is  bound  to  exercise  ordinary  care  to 
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keep  such  property  reasonably  safe.  • 
Under  the  above  principles,  therefore^ 
who  invites  another  to  ride  is  not  bound  to 
furnish  a  sound  vehicle  or  a  safe  horse.  If 
he  should  have  knowledge  that  the  vehicle 
was  unfit  for  transportation,  or  the  horse 
unsafe  to  drive,  another  element  would 
arise,  and  he  might  be  liable  for  recklessly 
inducing  another  to  enter  upon  danger.** 
This  is  probably  as  accurate  and  concise  a 
statement  of  the  rules  governing  the  rights 
of  such  guests  as  those  under  considera- 
tion as  can  be  found. 

In  Lochhead  v.  Jensen,  —  Utah,  — ^  120 
Pac.  347,  which  was  an  action  against  the 
owner  of  aa  automobile  for  an  injury  sus- 
tained by  one  whom  he  had  invit^  to  ride 
with  him,  the  trial  court  charged  in  part 
that  it  was  the  dut^  of  the  defendant  *'to 
use    due   diligence   m   the   driving  of  the 
same,   so   as   to   have   it  under  reasonable 
control  at  all  times  to  avoid  injury;  and 
it  is  the  duty  of  the  driver  of  said  car  to 
keep  a  reasonable  lookout  for  any  obstruc- 
tions or  dangers  that  may  be  in  the  road 
upon  which  he  is  driving*   and  if  he  fails 
to  do  so,  and  through  his  negligence  causes 
injury  to  others,  then   he  is   liable  there- 
for."    The  only  negligence  alleged  in  thit 
case  was  the  running  of  the  automobile  at 
a  high   and  dangerous  rate  of  speed,  and 
the  court's  charge  was  held  prejudicial  er- 
ror, since  it  presented  questions  of  negli- 
gence   beyond   those   charged    in    the  com- 
plaint.    There  was  no   intimation  on  the 
part  of  the  appellate  court,  however,  that  it 
considered  the  rules  laid  down  by  tiie  trial 
court  unsound. 

In  this  case  it  was  held  that  the  qnestton 
of  contributory  negligenee  should  not  be 
left  to  the  juiT  where  there  was  bo  en- 
dence  to  show  that  the  guest  did  or  said,  or 
failed  to  do  or  say,  anytiiing,  or  that  be 
had  or  exercised  any  control  or  direction 
over  the  operation  or  handling  of  the  ma- 
chine, or  that  he  in  anyway  consented  to 
or  acquiesced  in  the  OMUiner  of  its  opera- 
tion.   Ibid.  J.  X.  W. 
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property  or  to  use  his  property,  either  ex- 
pressly or  impliedly,  owes  to  them  the 
duty  of  exereising  ordinary  or  reasonable 
care  to  keep  the  property  or  premises  in 
a  safe  condition  so  that  they  will  not  be 
DTireasonably  exposed  to  danger  or  injury. 

Mayberry  v.  Sivcy,  18  Kan.  291;  Ben- 
nett y.  Louisville  &  N.  R.  Co.  102  U.  8. 
577»  26  L.  ed.  235;  O'Brien  ▼.  Tatum,  84 
Ala.  188,  4  So.  158;  Phillips  v.  Library 
Co.  55  N.  J.  L.  307,  27  Atl.  478 ;  Meyers  v. 
Chicago,  R.  I.  &  P.  R.  Co.  103  Mo.  App. 
268,  77  S.  W.  149;  Wharton,  Neg.  p.  355; 
Cooley,  Torts,  2d  ed.  p.  718;  1  Thomp.  Neg. 
S  968;  7  Thomp.  Neg.  §  970. 

Defendant  having  expressly  invited  and 
induced  plaintiff  to  enter  his  automobile, 
and  his  invitation  having  been  accepted,  he 
owed  her  the  duty  to  operate  his  car  in  a 
careful  and  prudent  manner,  and  to  use 
ordinary  care  to  avoid  striking  patent  ob- 
structions on  the  streets,  and  not  to  in- 
flict  injury  upon   her. 

Chapin  t.  Walsh,  37  111.  App.  526; 
Carleton  t.  Franconia  Iron  k  Steel  Co.  99 
Mass.  216. 

The  negligence  of  a  driver  of  a  private 
conveyance  is  not  imputable  to  a  passenger 
riding  by  invitation. 

lUinois  C.  R.  Co.  v.  Wilkins,  149  Ky. 
35,  147  S.  W.  759;  Louisville  R.  Co.  v.  Mc- 
Carthy, 129  Ky.  814,  19  L.R.A.(N.S.)  230, 
130  Am.  St.  Rep.  494,  112  S.  W.  925;  Bevis 
V.  Vanceburg  Teleph.  Co.  121  Ky.  177,  89 
S.  W.  126;  Cahill  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  92  Ky.  346,  18  S.  W.  2. 

In  actions  for  injuries  to  the  person,  an 
averment  of  the  extent  of  the  injury  and 
the  manner  of  its  infliction  is  sufficient. 

Walsh  V.  Powers,  8  Ky.  Ops.  576. 

One  who  controls  a  place  or  instrumen- 
tality, and  through  whose  negligence  an- 
other sustains  injury,  is  liable,  though  the 
part7  injured  is  a  gusst  gratuitously. 

Mayberry  v.  Sivey,  18  Kan.  291;  Baker 
V.  Tibbetts,  162  Mass.  468,  39  N.  E.  350; 
Kerwhacker  v.  Cleveland,  C.  ft  C.  R.  Co. 
3  Ohio  St.  172,  62  Am.  Dec.  246;  Kay  v. 
Pennsylvania  R.  Co.  65  Pa.  269,  3  Am. 
Rep.  628. 

Miller,  J.,  delivered  the  opinion  of  the 
CGuxt: 

On  the  night  of  May  12,  1911,  about 
11  o'clock,  the  appellant,  Beard,  started 
from  Seventh  and  Walnut  streets,  in  Lou- 
isville, for  a  ride  in  his  automobile,  which 
he  was  driving,  with  the  appellee  Annie 
Brown  Klusmeier,  Miss  Wagner,  and  two 
men,  Jackson  and  Shields,  as  his  guests. 
Miss  Wagner  was  sitting  on  the  front  seat 
with  Beard,  while  the  other  three  guests 
were  sitting  on  the  rear  seat.  They  drove 
southwardly  on  Seventh  street  until  they 
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reached  Broadway,  and  then  turning  west- 
wardly  they  proceeded  down  Broadway  to 
about  Twentieth  street,  when  they  turned 
and  started  back  eastwardly  upon  their  re- 
turn journey,  driving  along  the  south  side 
of  Broadway.  According  to  the  testimony 
of  Mrs.  Klusmeier,  appellant  had  'been 
driving  the  machine  at  a  high  speed  from 
the  start;  and  when  they  were  several 
squares  west  of  Thirteenth  street  upon 
their  return  trip,  another  automobile  at- 
tempted to  pass  appellant,  whereupon  he 
increased  his  speed  and  participated  in 
what  the  appellee  terms  a  race,  with  the 
other  automobile.  She  says  she  protested 
and  begged  to  be  allowed  to  get  out  of  the 
automobile,  but  appellant  refused  to  heed 
her  request.  At  a  point  on  Broadway  be- 
tween Thirteenth  and  Fourteenth  streets, 
appellant's  machine  collided  with  a  pile  of 
brick,  sand,  and  other  building  material, 
which  had  been  stacked  in  the  street.  The 
automobile  was  damaged  to  an  extent  that 
practically  unfitted  it  for  further  service, 
and  Mrs.  Klusmeier  was  thrown  to  the 
floor  against  the  front  seat,  catching  her 
foot  in  the  foot  rail  of  the  car,  and  severe- 
ly wrenching  it.  She  was  carried  to  a 
physician's  office,  who  found  that  one  of 
the  smaller  bones  of  the  foot  had  been 
broken;  and  she  was  later  carried  to  her 
home.  Appellant,  Jackson,  and  Shields 
deny  the  charge  of  racing,  or  that  appel- 
lant was  guilty  of  fast  or  reckless  driving. 
Mrs.  Klusmeier  brought  this  action  against 
Beard  for  damages,  and,  having  recovered 
a  judgment  for  $1,733,  Beard  appeals. 

The  principal  question  for  decision  is 
this:  What  duty  does  the  owner  who  drives 
his  automobile  owe  to  his  guest  who  accepts 
an  invitation  to  ride  with  him?  Appellant 
likens  the  case  to  that  of  one  who  is  in- 
vited upon  the  premises  of  another,  and 
insists  that  an  invited  guest  must  take  the 
premises  of  the  host  as  he  finds  them,  and 
cannot  complain  of  the  conduct  of  his  host 
in  regard  to  keeping  the  premises  in  re- 
pair, or  in  the  management  of  his  personal 
property  for  the  pleasure  and  enjoyment 
of  the  guest,  unless  guilty  of  gross  negli- 
gence. Or,  to  state  it  differently,  appel- 
Isnt  contends  (hat  Mrs.  Klusmeier  was  a 
licensee  only;  that  the  only  duty  owing  to 
a  mere  licensee  is  the  exercise  of  slight 
care,  and  that  there  is,  consequently  no  lia- 
bility to  a  licensee  except  for  a  gross  neg- 
ligence. On  the  other  hand,  appellee,  argu- 
ing along  the  same  line,  insists  that  the 
host  who  invites  a  guest  to  come  upon  his 
property,  or  to  use  his  property,  either  ex- 
prc*8sly  or  impliedly,  owes  him  the  duty  of 
exercising  ordinary  or  reasonable  care  to 
keep  the  property  or  premises  in  a  safe 
condition  so  that  he  will  not  be  unreason- 
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ably  exposed  to  danger  or  injury;  and 
that,  appellant  having  invited  appellee  to 
ride  in  his  automobile,  he  owed  her  the 
duty  to  operate  it  in  a  careful  and  prudent 
manner,  to  uae  ordinary  care  to  avoid  strik- 
ing patent  obstructions  on  the  street, 
and  -not  to  inflict  injury  upon  her.  The 
trial  court  took  the  appellee's  view  of  the 
law,  and  instructed  the  jury  that  it  w^as 
the  duty  of  the  appellant.  Beard,  to  exer- 
cise ordinary  care  in  the  operation  of  his 
automobile  to  avoid  injury  to  those  who 
we:c  in  the  automobile  w^ith  him;  and  that 
if  he  ran  his  automobile  at  an  unreason- 
able speed,  thereby  causing  it  to  collide 
with  the  obstructions  in  the  street,  he  was 
guilty  of  negligence  and  liable  to  appellee 
for  any  injury  she  may  have  sustained 
thereby. 

It  will  be  seen,  therefore,  that  the  deci- 
sion of  the  case  turns  upon  the  question 
whether  it  was  the  duty  of  appellant,  un- 
der the  circumstances,  to  exercise  ordinary 
care,  or  only  slight  care.  If,  under  the 
circumstances,  the  law  imposed  upon  ap- 
pellant the  duty  of  exercising  only  slight 
care,  he  was  liable  only  in  case  he  was 
guilty  of  gross  negligence.  In  principle, 
we  see  no  difference  between  the  case  of 
one  who  goes  upon  premises  at  the  invi- 
tation of  the  owner,  and  the  case  of  one 
who  takes  a  ride  at  the  invitation  of  the 
owner  of  an  automobile  or  other  vehicle. 
In  either  case  the  relation  of  host  and 
guest  arises.  Tlie  status  of  the  social  guest 
is,  however,  somewhat  uncertain. 

In  2  Shearman  &  Redfield  on  Negligence, 
5th  ed.  §  706,  it  is  said:  "The  precise 
ground  and  degree  of  liability  of  a  landlord 
to  an  invited  guest  having  no  business  re- 
lations with  him  are  not  yet  thoroughly 
settled.  In  our  judgment,  the  same  rule 
should  be  applied  in  such  a  case  that  would 
be  applied  if  the  property  were  personal  in- 
stead of  real.  The  host  should  always  be 
held  responsible  to  the  guest  for  gross  neg- 
ligence; that  is,  for  such  want  of  care  as 
would  justify  a  suspicion  that  he  was  in- 
different to  the  safety  of  his  guest.'' 

In  the  leading  English  case  of  South- 
cote  T.  Stanley,  1  Hurlst.  &  N.  247,  25  L. 
J.  Exch.  N.  S.  339,  19  Eng.  Rul.  Cas.  60, 
it  is  said,  in  substance,  that  the  liability 
of  the  owner  of  a  dwelling  house  to  a 
visitor  who  is  there  on  his  express  invi- 
tation is  no  greater  than  to  a  licensee. 
The  ground  taken  by  Chief  Baron  Pollock 
and  his  associates  seems  to  liave  been  that 
a  guest,  gratuitously  enjoying  hospitality 
by  express  invitation,  at  the  house  of  his 
friend,  must  be  presumed  to  have  accept- 
ed the  invitation  with  an  understanding 
that  he  is  to  enjoy  such  things  as  his  host 
possesses,  and  that  to  such  a  guest  the  host 
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owes   no  legal   duty  to   furnish   him  with 
anything   better   than   he   has   for  himself. 

While  a  guest  must  take  the  premises  ss 
he  finds  them,  with  any  risk  owing  to  their 
disrepair,  nevertheless  the  host  is  bound 
to  warn  his  guest  of  any  concealed  danger 
upon  the  premises,  known  to  the  host. 

In  Coo  ley  on  Torts,  Stud.  ed.  p.  731,  it 
is  said:  "And  the  general  rule  supported 
by  the  authorities  is  that  the  owner  or 
occupant  of  premises  owes  no  duty  to 
licensees  and  trespassers  further  than  to 
refrain  from  wilful  acts  of  injury."  While 
the  rule  above  announced  has  frequently 
been  applied  in  cases  between  host  and 
guest  in  the  use  of  the  host's  vehicle,  the 
authorities  are  not  entirely  satisfactory  or 
uniform. 

In  Mayberry  v.  Sivey  (1877)  18  Kan.  201. 
Mayberry  invited  Sivey  to  ride  with  him 
in  his  buggy.  While  riding  they  overtook 
Clark,  and  Mayberry,  who  was  driving,  hav- 
ing challenged  Clark  for  a  race,  immediate- 
ly whipped  up  his  horse  to  pass  Clark, 
whereupon  Clark  whipped  up  his  team  to 
prevent  Mayberry  from  passing  him.  Sivey, 
seeing  a  race  was  imminent,  and  bein?  in 
great  fear  of  bodily  injury,  begged  May- 
berry to  stop  his  buggy  and  let  him  out, 
but  Mayberry  not  only  refused  to  do  so, 
but,  over  the  repeated  requests  of  Sivey  to 
stop,  Mayberry  continued  to  race  recklessly, 
driving  his  horse  at  full  speed  until  it 
struck  a  stone  fence,  which  overturned  the 
b^Si^y  "^d  threw  Sivey  violently  upon  the 
ground,  injuring  him.  Sivey  sued  May- 
berry for  damages,  and  recovered  $400.  In 
approving  the  verdict,  the  court  said: 
"The  plaintiff  in  error  claims  that  the 
action  cannot  be  maintained  upon  the  aver- 
ments of  the  petition  and  the  evidence  given 
by  the  defendant  in  error.  We  think  other- 
wise. The  petition  sufficiently  set  forth  a 
good  cause  of  action  against  Mayberry,  and 
the  evidence  of  Sivey  supports  all  the  alle- 
gations of  the  petition,  except  it  does  not 
appear  therefrom  that  Mayberry  wilfuUv 
drove  his  horse  and  buggy  so  as  to  throw 
Sivey  out.  That  Mayberry  acted  in  a  care- 
less and  negligent  manner  is  apparent :  and 
the  law  requires  from  all  persons,  including 
those  who  render  gratuitous  services, 
reasonable  care  for  the  safety  of  life  and 
person.  Such  care  ^layberry  did  not  exer- 
cise. His  conduct  was  the  more  repreheoii- 
ble  from  the  fact  that  he  refused  to  permit 
Sivey  to  get  out  of  the  buggy,  when  he  ^as 
anxious  so  to  do  for  fear  of  impending 
danger;  and,  in  answer  to  the  entreaties  of 
Sivev  to  let  him  out,  he  exhibited  his  reck- 
lessness  and  rashness  in  saying:  'Never 
mind,  old  man,  old  Bill  (meaning  hii 
horse)  will  bring  us  through  all  right;  if 
he  don't,  old  Mayberry  will  pay  the  dam- 
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a^es.'  Mayberry  is  not  excused  from  lia- 
bility in  the  case,  because  Sivey  was  not  to 
pay  anything  for  his  ride.  'A  person  who 
undertakes  to  do  service  for  another  is 
liable  to  such  other  person  for  want  of  due 
care  and  attention  in  the  performance  of 
the  service,  even  though  there  is  no  con- 
sideration for  such  undertaking.  The  confi- 
dence accepted  is  an  adequate  consideration 
to  support  the  duty.'    Wharton,  Neg.  355." 

It  will  be  noticed  that  the  facts  in  the 
Mayberry  Case  were,  according  to  the  testi- 
mony of  Mrs.  Klusmeier,  quite  like  the 
facts  in  the  case  at  bar,  since  she  says  she 
begged  appellant  to  desist  from  racing,  and 
to  let  her  get  out.  Whether  her  statement 
was  true  was  a  question  for  the  jury. 

In  Liglitfoot  V.  Winnebago  Traction  Co. 
123  Wis.  479,  102  N.  W.  30,  where  the 
plaintiff,  while  riding  in  a  carriage  driven 
by  her  companion,  was-  injured  by  coming 
in  collision  with  one  of  defendant's  (lirs, 
the  court  held  that  the  plaintiff  could  not 
rcK^over  if  the  collision  was  caused  by  the 
want  of  ordinary  care  and  prudence  on  the 
part  of  the  plaintiff,  or  the  driver  of  the 
wagon  in  which  the  plaintiff  was  riding 
contributed  to  produce  the  injury.  That 
ease,  however,  merely  raised  the  question  of 
imputed  n^ligence  to  the  plaintiff,  if  her 
driver  was  negligent,  in  a  suit  against  the 
traction  company.  It  is  hardly  authorita- 
tive in  this  case. 

Moreover,  in  this  jurisdiction,  it  cannot 
be  said  that  the  negligence  of  the  driver 
of  a  private  conveyance  is  imputable  to  a 
passenger  riding  by  invitation.  Cahill  v. 
C  iucinnati,  N.  O.  &  T.  P.  R.  Co.  92  Ky.  345, 
18  S.  W.  2;  Bevis  v.  Vanceburg  Teleph.  Co. 
121  Ky.  177,  89  S.  W.  126;  Louisville  R. 
Co.  V.  McCarthy,  129  Ky.  814,  19  L.R.A. 
(X.S.)  230,  130  Am.  St.  Rep.  494,  112  S. 
\V.  925;  Illinois  C.  R.  Co.  v.  Wilkins,  149 
Ky.  35,  147  S.  W.  759.  And  in  view  of  the 
authorities  just  cited,  we  cannot  agree  with 
appellant's  contention  that,  where  one  in- 
vites another  for  a  pleasure  ride,  the  two 
are  engaged  in  a  common  enterprise  or 
joint  venture,  and  that  neither  is  liable  to 
the  other  for  any  act  of  negligence. 

Lochhead  v.  Jenson,  —  Utah, — ,  129  Pac. 
347,  decided  in  1912,  was  an  action  for 
damages  for  the  death  of  Lochhead,  caused 
by  the  alleged  negligence  of  Jensen  in  the 
management  of  an  automobile  in  which 
Lochhead  was  riding  at  Jensen's  invitation 
and  as  his  guest.  The  act  of  negligence 
complained  of  was  Jensen's  running  the 
automobile  at  a  high  and  dangerous  speed. 
The  trial  court  charged  the  jury  that,  if 
Jensen  did  not  use  due  diligence  in  driving 
it.  he  was  liable;  and  that,  in  determining 
whether  he  was  exercising  reasonable  care, 
the  jury  might  consider  the  manner  in 
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which  the  defendant  was  driving,  and  the 
speed  at  which  he  was  driving.  In  con- 
demning the  charge  for  the  reason  that  it 
went  beyond  the  negligent  act  charged  in 
the  complaint,  the  court  said:  ''It  is  thus, 
seen  that  the  charge  clearly  presented  to 
the  jury  questions  of  negligence  far  beyond 
that  charged  in  the  complaint,  and  permit- 
tod  the  jury  to  base  a  verdict,  not  only 
upon  the  negligence  alleged,  but  also  upon 
any  negligent  or  careless  operation, 
management,  control,  or  driving  of  the 
automobile,  or  failure  to  observe  or  keep  a 
reasonable  lookout  for  obstructions  or  dan- 
gers in  the  road.  That  the  charge,  in  view 
of  the  alleged  negligence,  was  erroneous  and 
prejudicial,  needs  no  argument."  It  will 
be  seen  that,  while  the  court  seemingly  ap- 
proved the  general  doctrine  announced  by 
the  trial  court  in  his  charge  to  the  jury, 
requiring  Jensen  to  exercise  ordinary  care, 
the  case  was  reversed  because  the  charge 
went  beyond  the  complaint  and  allowed  a 
recovery  for  negligence  not  charged. 

Perhaps  the  best  reasoned  opinion  upon 
the  subject  is  found  in  Patnode  v.  Foote, 
decided  in  1912  by  the  appellate  division  of 
the  supreme  court  of  New  York,  and  report- 
ed in  163  App.  Div.  494,  138  N.  Y.  Supp. 
221.  In  that  case  Patnode  invited  Foote  to 
ride  with  him  in  an  open  buggy  drawn  by 
one  horse,  driven  by  Patnode.  There  was 
evidence  tending  to  show  that  Patnode 
drove  at  a  reckless  speed,  against  Foote's 
protest,  and  that  a  collision  with  a  wagon, 
which  threw  Foote  violently  to  the  ground, 
was  the  result  of  Patnode's  careless  driv- 
ing. Foote  having  recovered  a  verdict  for 
$400,  Patnode  appealed.  In  sustaining  the 
recovery,  the  court  said:  "The  defendant 
insiste,  as  one  of  his  grounds  for  reversal 
of  the  judgment,  that  his  motion  for  a  non- 
suit should  have  been  granted,  because  the 
plaintiff  was  his  gratuitous  passenger,  to 
whom  he  owed  no  duty  of  care.  Counsel 
upon  both  sides  confess  their  inability  to 
find  any  reported  decision  defining  the  obli- 
gation of  one  who  invites  another  to  ride 
in  his  private  vehicle  toward  the  passenger 
so  invited.  After  considerable  research,  we 
have  not  been  able  to  find  any  such  decision 
in  this  state,  but  we  do  find  the  case  of 
Pigeon  V.  Lane,  80  Conn.  237,  67  Atl.  886, 
11  Ann.  Cas.  371,  which  impresses  us  as 
stating  the  true  rule.  In  that  case  the 
person  invited  to  ride  in  the  private  vehicle 
of  another  is  declared  to  be  a  licensee,  and 
the  duty  of  the  person  giving  such  invita- 
tion is  stated  to  be  the  refraining  from 
doing  any  'negligent  acte  by  which  the 
I  danger  of  riding  upon  the  conveyance  was 
I  increased,  or  a  new  danger  created,'  and  a 
summary  of  the  decision  is  stated  in  the 
'  svllabuB  as  follows:   Such  'licensee  can  re- 
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cover  only  for  the  active  negligence  of  the 
licensor.'  A  person  thus  invited  to  ride 
stands  in  the  same  situation  as  a  bare 
licensee  who  enters  upon  real  property, 
which  the  licensor  is  under  no  obligation  to 
make  safe  or  keep  so,  hut  who  is  liable  only 
for  active  negligence.  Birch  v.  New  York, 
190  N.  Y.  397,  18  LuR.A.(N.S.)  696,  83  N. 
E.  61.  The  obligation  of  one  who  invites 
another  to  ride  is  not  as  great  as  that  of 
the  owner  of  real  property  who  invites  an- 
other thereon,  especially  for  the  purposes  of 
trade  or  commerce,  because,  under  such 
circumstances,  the  one  who  gives  the  invi- 
tation is  bound  to  exercise  ordinary  care 
to  keep  such  property  reasonably  safe. 
Duhune  v.  Hamburg- American  Packet  Co. 
184  N.  Y.  404,  112  Am.  St.  Rep.  615,  77  N. 
£.  386,  20  Am.  Neg.  Rep.  161.  Under  the 
above  principles,  therefore,  one  who  invites 
another  to  ride  is  not  bound  to  furnish  a 
sound  vehicle  or  a  safe  horse.  If  he  should 
have  knowledge  that  the  vehicle  was  unfit 
for  transportation,  or  the  horse  unsafe  to 
driye,  another  element  would  arise,  and  he 
might  be  liable  for  recklessly  inducing  an- 
other to  enter  upon  danger.  These  latter 
elements,  however,  are  not  involved  in  the 
present  action,  and  the  duty  of  the  defend- 
ant toward  the  plaintiff  only  was  to  use 
ordinary  care  not  to  increase  the  danger  of 
her  riding  with  him,  or  to  create  any  new 
danger.  It  was  practically  uj>on  this 
theory  that  the  learned  trial  court  sub- 
mitted the  case  to  the  jury." 

We  think  the  rule  there  stated  is  the  cor- 
rect rule,  and  that  appellant's  duty  to  the 
appellee  was  to  use  ordinary  care  not  to 
increase  the  danger  of  her  riding  with  him, 
or  to  create  any  new  danger.  In  the  case 
at  bar,  appellant  is  charged  with  cremating 
a  new  danger  by  his  fast  and  reckless  driv- 
ing. As  said  in  the  Foote  Case,  supra,  one 
who  invites  another  to  ride  is  not  bound  to 
furnish  a  safe  vehicle  or  a  safe  horse  or  a 
safe  automobile;  but  if  the  driver  fails  to 
use  ordinary  care  in  driving  the  auto- 
mobile, he  thereby  creates  a  new  danger  for 
which  he  is  liable.  In  requiring  the  appel- 
lant to  exercise  ordinary  care  in  the  opera- 
tion of  his  car,  and  authorizing  a  recovery 
against  him  in  ease  he  ran  his  car  at  an 
unreasonable  speed,  thereby  causing  the 
injury,  the  trial  oourt  substantially  fol- 
lowed the  rule  above  indicated. 

Finally,  it  is  insisted  there  was  a  vari- 
ance between  the  petition,  which  alleg^ 
appellee  was  a  passenger  in  appellant's  car, 
that  the  injury  was  caused  by  the  car  turn- 
ing over,  and  the  proof,  which,  it  is 
claimed,  showed  her  to  be  a  licensee  only, 
and  that  the  car  did  not  turn  ever,  but  only 
collided  with  the  obstruction,  tilted  on  o*ie 
side,  and  stopped  suddenlv,  thereby  causing 
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the  appellee's  injury.  We  see  no  merit  in 
this  contention.  A  variance  which  does  not 
affect  the  gist  of  the  action  as  alleged  is  in 
inunaterial  variance.  In  order  for  a  putj 
to  be  prejudiced,  the  variance  most  be  ma- 
terial (Civil  Code,  §  130)  ;  and  %  129  of  the 
Civil  Code  of  Practice  expressly  provides 
that  no  variance  between  pleadings  and 
proof  is  material,  which  does  not  mislead  a 
party  to  his  prejudice,  and  that  a  party 
who  claims  to  have  been  misled  must  show 
that  fact  to  the  satisfaction  of  the  court,  ui 
order  that  it  may  order  the  pleading  to  be 
amended  upon  just  terms.  But  there  wu 
no  substantial  variance  here.  The  alle- 
gation that  plaintiff  was  a  passenger  in  ap- 
pellant's automobile  includes  the  fact 
shown,  that  she  was  riding  in  appellant's 
automobile  by  his  invitation,  or  with  his 
acquiescence  and  approval;  and  the  fact 
that  she  was  not  a  passenger,  in  the  sense 
that  she  had  not  paid  for  the  ride,  could  not 
have  misled  or  prejudiced  appellant  in  any 
way.  The  same  is  true  as  to  the  effect  of 
the  collision  upon  the  automobile.  The 
actionable  facts  were  the  collision  and  its 
result  to  appellee;  not  the  result  to  the 
automobile. 

The  ruling  of  the  trial  court  upon  the 
admission  of  testimony  waa  not  prejudicial 
to  appellant. 

Judgment  affirmed. 
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WALTER  WHITESIDES,  Appt., 

V. 

ANNIE  WHEELER. 

(158  Ky.  121,  164  S.  W.  335.) 

Incompetent  person  —  tort  —  liability 
of  custodian. 

1.  A  parent  having  custody  of  an  adult 
son  who  is  mentally  incompetent  is  not 
answerable  for  a  gunshot  wound  inflicteii 
by  him  upon  a  stranger,  for  failure  to  exer- 
cise such  restraint  over  the  incompetent 
as  to  prevent  his  obtaining  possession  of  a 

Note. -^  ResponaihlUty  of  one  having 
custody  or  control  of  person  mentoUy 
incompetent,  for  latter*B  torts. 

As  to  parent's  liability  for  torts  of  minor 
child,  see  note  to  Broadstreet  v.  Hall.  10 
L.R.A.(N.S.)  933. 

While  the  authorities  on  this  subject  are 
not  numerous,  it  seems  clear  that  the  cus- 
todian of  an  incompetent  person  ii  not. 
merely  as  such,  and  in  the  absence  of  any 
negligence  on  his  own  part,  responsible  for 
a  tort  committed  by  tne  incompetent  per- 
son, though  the  custodian  is  liable  in  ca«< 
'  he  is  himself  guiky  of  ut'gligence  or  wro:i- 
I  resulting    in    the   commission    of   the  tori. 
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weapon,  if  his  only  manifestation  of  vio> 
lence  occurred  ten  or  twelve  years  earlier, 
after  which  he  had  been  confined  in  an 
asylum  and  subsequently  discharged  as  re- 
covered. 

firldence  —  opinion  as  to  mental  con- 
dition of  person. 

2.  Upon  the  question  of  the  measure  of 
restraint  which  a  parent  should  have  exer- 
cised over  an  adult  son  mentally  incom- 
petent, to  prevent  his  inflicting  injury  upon 
another  with  a  deadly  weapon,  evidence  is 
not  admissible  as  to  how  people  generally 
regarded  his  mental  condition. 

(March  19,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Oldham  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
shooting  of  plaintiff  by  defendant's  son. 
Affirmed. 


The  facts  are  stated  in  the  opinion. 
Messrs.  Cklwards,  Ogden,  &  Peak 
appellant. 

Mr.  D.  H.  French  for  appellee. 
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Hannah,  J.,  delivered  the  opinion  of 
the  court: 

Walter  Whitesides  was  employed  by  Mrs. 
Annie  Wheeler  to  paint  her  residence  in  La 
Grange,  both  its  exterior  and  interior.  He 
painted  the  exterior  first,  being  engaged 
thereat  between  two  and  three  weeks.  After 
completing  the  outside  painting,  he  went  to 
work  on  the  inside  of  the  residence,  and, 
while  engaged  therein,  he  was  shot  in  the 
forearm  and  wounded  by  Gilly  Wheeler,  a 
son  of  Mrs.  Annie  Wheeler.  Gilly  Wheeler, 
at  the  time  of  this  shooting,  in  June,  1912, 
was  about  thirty-two  years  of  age,  and  was 
of  unsound  mind.  When'  about  nineteen 
years   of   age,   following  a  controversy    in 


Thus,  the  parents  of  an  insane  person  are 
not  in  any  way  responsible  for  his  killing 
of  another  person,  where  the  insano  person 
had  been  regularly  discharged  by  the  au- 
thorities of  a  hospital  for  the  insane,  upon 
whom  the  law  imposed  the  duty  of  deter- 
mining whether  or  not  a  patient  was  safe 
to  be  at  large,  and  there  had  been  no  sub- 
sequent change  in  his  condition,  and  the 
parents  could  not  reasonably  have  antici- 
pated his  act.  Ballinger  v.  Rader,  153  N. 
C.  488,  69  S.  E.  497. 

And  a  parent  is  not  liable  in  damages 
for  the  death  of  another  child,  resulting 
from  an  assault  by  his  demented  and  dan- 
gerous seven-year-old  son,  unless  he  knew 
of  the  latter's  demented  and  dangerous  con- 
dition, and  knowingly  permitted  him  to  be 
at  large  without  a  proper  watch  being  kept 
of  him.  Cluthe  v.  Svendsen,  9  Ohio  Dec. 
Reprint,  458. 

And  even  where,  by  statute,  a  parent  is 
liable  for  the  torts  of  his  minor  child,  the 
father  of  an  insane  adult  son  who  lives  with 
him,  and  whose  mental  condition  is  not  such 
as  to  cause  any  apprehension  as  to  his  prob- 
able acts,  or  such  as  to  make  it  seem  neces- 
sary to  restrain  him,  is  not  responsible  for 
'  the  torts  of  the  son  committed  without  any 
fault  or  negligence  on  the  part  of  the  father. 
Th^roux  V.  Carrier,  Rap.  Jud.  Quebec  21  C. 
S.  156. 

Nor  are  the  officers  of  a  state  lunatic 
asylum,  who  are  not  guilty  of  any  personal 
fault,  responsible  for  personal  injuries 
negligently  or  recklessly  inflicted  by  an  in- 
mate of  the  asylum  who  had  been  selected 
by  the  physician  in  charge  of  his  ward  as 
in  proper  condition,  and  permitted  to  go 
outside  the  asylum  grounds  in  charge  of 
an  attendant,  to  perform  certain  work  for 
the  asylum.  Clough  v.  Worsham,  32  Tex. 
Civ.  App.  187,  74  S.  W.  350. 

In  Leavoll  v.  Western  Kentucky  Asvlum, 
122  Ky.  213,  4  L.R.A.(N.S.)  269,  91  S.  W. 
671,  12  Ann.  Cas.  827,  it  was  held  that  an 
asylum,  being  "purely  an  eleemosynary  in- 
stitution created  by  the  state  and  main- 
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tained  at  its  expense  for  the  beneficent  pur- 
pose of  caring  for"  the  insane,  and  being  a 
mere  instrumentality  "of  the  state  govern- 
ment brought  into  being  to  aid  in  the  per- 
formance of  governmental  duty," — could 
not  be  held  responsible  for  a  tort  committed 
by  a  lunatic  of  whom  it  had  custody,  and 
who  was  permitted  to  assist  in  the  work  of 
the  institution,  as  the  rule  of  respondeat 
superior  did  not  apply,  notwithstanding  the 
statute  creating  the  institution  provided 
that  it  might  sue  and  be  sued. 

Generally  as  to  liability  of  charitable  in- 
stitutions, see  Index  to  L.R.A.  Notes, 
"Charities,"  §   12. 

But,  as  said  obiter  in  Ballinger  v.  Rader, 
supra:  "There  might  have  been  circum- 
stances which  would  have  tended  to  show 
such  gross  negligence  on  the  part  of  those 
in  charge  of  him  [the  insane  person],  as 
would  have  made  them  liable  for  a  result 
which  they  might  have  reasonably  antici- 
pated." 

And  in  Th^roux  v.  Carrier,  supra,  it  was 
also  said  that  there  might  be  cases  where 
a  father  would  be  responsible  for  acts  of 
an  adult  insane  son,  by  virtue  of  the  law 
which  renders  all  persons  responsible  for 
their   own   imprudence  or  negligence. 

And  so,  in  Meers  v.  McDowell,  110  Ky. 
926,  53  L.R.A.  789,  96  Am.  St.  Rep.  475, 
62  S.  W.  1013,  involving  the  liability  of  a 
parent  for  a  tort  of  his  minor  son  in  his 
custody  and  control,  it  also  appearing  that 
the  son  was  of  weak  and  undeveloped  mind 
for  a  child  of  his  age,  and  was  also  under 
the  influence  of  liquor  given  to  him  by  the 
father,  at  the  time  of  the  commission  of  the 
tort  in  question, — it  was  held  that  a  parent 
who  permits  his  child  to  have  possession  of 
a  loaded  rifle  when,  from  age  or  mental 
weakness  or  the  use  of  intoxicants,  he  is  in- 
competent to  be  intrusted  with  a  deadly 
weapon,  and  the  parent  knows  the  danger, 
or  in  the  exercise  of  reasonable  care  should 
know  it,  is  liable  for  injuries  inflicted  upon 
a  third  person  by  the  child's  discharge  of 
the  rifle.  A.  C.  W. 
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which  he  cut  his  adversary  with  a  pocket- 
knife,  he  wab  adjudged  insane,  and  was  sent 
to  the  Lakeland  Asylum  for  the  Insane.  He 
was  kept  confined  there  for  about  a  year, 
when  he  was  released  as  having  recovered, 
and  tliereafter  he  continued  to  reside  with 
his  mother  until  the  time  of  this  shooting, 
after  which  he  was  again  adjudged  insane. 
Whitesides  sued  Mrs.  Wheeler  for  damages 
for  the  injuries  sustained  by  him  at  the 
hands  of  her  son,  Gilly,  alleging  that  she 
knew  that  he  was  dangerous,  and  that  he 
kept  about  him  deadly  weapons,  and  that 
she  knew,  or  could  have  known,  that  injury 
to  others  might  result  therefrom.  The  trial 
court  directed  a  verdict  for  the  defendant, 
and  plaintiff  appeals. 

1.  If  the  defendant  knew  that  her  son 
had  this  weapon,  and  if  his  condition  of 
mind  was  such  that  she  knew,  or  in  the 
exercise  of  ordinary  care  could  have  known, 
that  injury  to  others  might  result  therefrom, 
then  she  was  guilty  of  negligence,  and 
answerable  in  damages  to  the  plaintifT. 
Meers  v.  McDowell,  110  Ky.  926,  53  L.R.A. 
789,  96  Am.  St.  Rep.  476,  62  S.  W.  1013. 
Or,  if  she  knowingly  permitted  the  weapon 
to  remain  in  a  place  accessible  to  him,  and 
knew,  or  in  the  exercise  of  ordinary  care 
could  have  known,  that  danger  to  others 
might  result  therefrom,  she  was  guilty  of 
actionable  negligence.  But  there  is  no  proof 
in  the  record  that  she  knew  that  he  had 
the  weapon,  nor  is  there  any  proof  that  she 
knowingly  permitted  it  to  remain  in  a 
place  accessible  to  him. 

But  appellant  contends  that,  because  of 
the  mental  condition  of  her  son,  the  ap- 
pellee was  charged  with  the  duty  of  exer- 
cising such  character  of  restraint  over  her 
son  as  would  have  prevented  his  obtaining 
possession  of  a  weapon,  and  that  she  is 
therefore  guilty  of  negligence. 

If  his  condition  of  mind  was  such  that  he 
was  dangerous,  or  that  danger  to  others 
might  reasonably  be  expected,  it  might  be 
conceded  that  it  was  the  duty  of  appellee, 
while  her  son  was  in  her  custody  and  under 
her  control,  to  have  used  such  measures  of 
restraint  and  control  as  would  have  resulted 
in  rendering  it  impossible  for  him  to  have 
procured  possession  of  a  weapon.  While  no 
authority  upon  this  point  has  been  brought 
to  our  attention,  we  think  the  principle 
analogous  to  that  of  the  law  of  secondary 
trespass,  which  holds  the  owner  of  a  do- 
mestic animal  answerable  in  damages  for 
injuries  done  by  such  animal  when  the 
vicious  nature  of  such  animal  is  known  to 
such  owner. 

But  we  nnd  in  the  record  no  proof  suffi- 
cient to  charge  appellee  with  the  duty  of 
exercising  so  great  a  nieasiire  of  restraint 
over  her  unfortunate  son.  Ihe  only  overt 
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act  of  violence  upon  his  part,  disclosed  hj 
the  evidence,  is  that  which  occurred  ten  or 
twelve  years  before  the  appellant  wu  shot, 
and  after  which  appellee's  son  was  confined 
in  the  insane  asylum,  and  was  released  in 
about  a  year  as  recovered. 

It  is  true  that  appellant  offered  to  prove 
that  people  generally  regarded  Gilly  Wheeler 
as  a  man  of  unsound  mind,  dangerous,  and 
with  homicidal  tenaencies.  But  this  evi 
dence  was  not  competent.  The  only  pur- 
pose such  testimony  could  serve  would  be 
to  charge  appellee  with  the  duty  of  eier 
cising  unusual  measures  of  restraint  over 
her  son,  and  testimony  as  to  how  other  peo 
pie  regarded  his  mental  condition  was  not 
competent  for  tliat  purpose.  Nothing  but 
proof  of  overt  acta  of  violence  was  comp.'- 
tent  upon  that  issue,  and,  even  with  such 
proof,  appellee  would  not  be  answerable  in 
damages  for  the  injuries,  to  recover  dam- 
ages for  which  this  action  was  brought^ 
unless  actual  knowledge  of  tuch  overt  acts 
of  violence  was  brought  home  to  appellre. 
or  the  character  of  the  evidence  in  that  re- 
spect was  such  as  to  raise  a  presumption 
of  such  knowledge  upon  her  part. 

Judgment  affirmed. 
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CLIFTON  E.  DOLLIVER 

V. 

GRANITE     STATE     FIRE     INSURANCE 

COMPANY. 

(—  Me.  — ,  89  Atl.  8.) 

Insurance  —  Tacancy  ^  reoocnpancy  — 
effect. 

A  standard  insurance  policy  which,  by  its 
terms,  becomes  void  by  vacancy  of  the  prem- 
ises, is  not  revived  by  reoccupancy  of  the 
property  before  loss. 

(December  10,  1913.) 

REPORT  by  the  Supreme  Judical  Court 
for  Hancock  County  for  the  determin- 
ation by  the  law  court  of  a  question  aris- 
ing in  an  action  on  two  fire  insurance  poli* 
cies.    Judgment  for  defendant. 
The  facts  are  stated  in  the  opinion. 

Note.  ^  As  to  effect  of  temporary  condi- 
tion ceasing  before  loss,  under  general  pro- 
vision against  increase  of  risk,  or  specific 
provision  against  certain  conditions,  see 
notes  to  Sumter  Tobacco  Warehouse  Co.  »• 
Phoenix  Ins.  Co.  10  L.R.A.(N.S.)  786:  Port 
Blakely  Mill  Co.  v.  Springfield  F.  &  M.  Inii 
Co.  28  L.R.A.(N.S.)  593;  Clute  v.  Clinton- 
ville  Mut.  F.  Ins.  Co.  32  L.R.A.(N.S.)  240; 
and  Mc'C'lure  v.  Mutual  F.  Ins.  Co.  48  L.K.A. 
(N.S.)   122L 
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Mr.  Edward  S.  Clark,  for  plaintiff: 
Reoccupation,  before  the  fire  occurs,  of 
an  insured  building  after  a  vacancy  suffi- 
cient to  avoid  the  policy  under  a  condi- 
tion against  vacancy,  revives  the  policy,  so 
as  to  permit  a  recovery  in  case  the  fire  oc- 
curs during  the  occupancy. 

Insurance  Co.  of  N.  A.  v.  Pitt«,  88  Miss. 
587,  7  LJt.A.(N.S.)  627,  117  Am.  St.  Rep. 
756,  41  So.  6,  9  Ann.  Cas.  54;  Hinckley  v. 
Clermania  F.  Ins.  Co.  140  Mass.  38,  54 
Am.  Rep.  445,  1  N.  E.  737;  1  Phillips, 
Ins.  §  975;  Worthington  v.  Bearse,  12  Al- 
len, 382,  90  Am.  Dec.  152;  Ring  v.  Phoenix 
Assur.  Co.  145  Mass.  426,  14  N.  E.  525; 
Born  V.  Home  Ins.  Co.  110  Iowa,  379,  80 
Am.  St.  Rep.  300,  81  N.  W.  676;  Elliott, 
Ins.   §  205. 

The  term  "void"  means  only  voidable; 
and  the  policy  revives  when  the  cause  for 
forfeiture  no  longer   exists. 

Born  V.  Home  Ins.  Co.  110  Iowa,  379, 
80  Am.  St.  Rep.  310,  81  N.  W.  676;  Elli- 
ott, Ins.  §  205;  Insurance  Co.  of  N.  A. 
V.  Pitts,  88  Miss.  687,  7  L.R.A.(N.S.)  627, 
117  Am.  St.  Rep.  756,  41  So.  6,  9  Ann.  Cas. 
54. 

A  fire  policy  providing  that,  so  long  as 

the  building  shall  be  unoccupied,   it  shall 

cease  and  be  of  no  force  or  effect,  does  not 

become   void   by   unoccupancy,    but   simply 

inoperative  until  the  building  is  reoccupied. 

^-Etna  Ins.   Co.   v.  Meyers,   63   Ind.   238. 

Mr.  John  £.  Nelson,  for  defendant: 

Ihe    policies    were    void    for    breach    of 

condition  as  to  occupancy. 

Knowlton  v.  Patrons'  Androscoggin  F. 
Ins.  Co.  100  Me.  481,  2  L.R.A.(N.S.)  517, 
62  Atl.  289;  Wood,  Fire  Ins.  p.  700: 
Carleton  v.  Patrons'  Androscoggin  Mut.  F. 
Ins.  Co.  109  Me.  79,  39  L.R.A.(N.S.)  951. 
82  Atl.  649;  Allen  v.  Massasoit  Ins.  Co. 
99  Mass.  160;  Elder  v.  Federal  Ins.  Co.  213 
Mass.  389,  100  N.  E.  655;  Audenreid  v. 
Mercantile  Mut.  Ins.  Co.  60  N.  Y.  482,  19 
Am.  Rep.  204;  Hand  v.  Williamsburg  City 
F.  Ins.  Co.  57  N.  Y.  41;  Buchanan  v.  West- 
chester County  Mut.  Ins.  Co.  61  N.  Y. 
611;  Girard  F.  &  M.  Ins.  Co.  v.  Hebard,  95 
Pa.  46;  Pennsylvania  Training  School  v. 
Independent  Mut.  F.  Ins.  Co.  127  Pa.  569, 
18  Atl.  392;  Robb  v.  Millers  Mut.  F.  Ins. 
Co.  230  Pa.  44,  79  Atl.  150;  Meadows  v. 
Hawkeye  Ins.  Co.  62  Iowa,  387,  17  N.  W. 
GOO;  Harris  v.  Royal  Canadian  Ins.  Co.  53 
Iowa,  236, 5  N.  W.  124 ;  Kupfersmith  v.  Dela- 
ware Ins.  Co.  84  N.  J.  L.  271,  45  LJR.A. 
(N.S.)  847,  86  Atl.  399;  Carey  v.  German- 
American  Ins.  Co.  84  Wis.  80,  20  L.R.A. 
267,  36  Am.  St.  Rep.  907,  54  N.  W.  18; 
Keith  v.  Royal  Ins.  Co.  117  Wis.  531,  94 
N.  W.  295;  New  York  Cent.  Ins.  Co.  v. 
Watson,  23  Mich.  486;  Emery  v.  Mutual 
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City  &  Village  F.  Ins.  Co.  51  Mich.  469, 
47  Am.  Rep.  590,  16  N.  W.  816;  A.  M. 
Todd  Co.  V.  Farmers'  Mut.  F.  Ins.  Co.  137 
Mich.  188,  100  N.  W.  442 ;  Petit  v.  German 
Ins.  Co.  98  Fed.  800;  Farmers'  Mut.  Ins. 
Asso.  V.  Price,  112  Ga.  264,  37  S.  E.  427; 
Betcher  v.  Capital  F.  Ins.  Co.  78  Minn.  240, 
80  N.  W.  971;  Muhleman  v.  National  Ins. 
Co.  6  W.  Va.  608;  Commercial  Ins.  Co.  v. 
Mehlman,  48  III.  313,  96  Am.  Dec.  643. 

These  policies,  rendered  void  by  nonoccu- 
pation,  were  not  revived  by  subsequent  re- 
occupation. 

19  Cyc.  728;  Kyte  v.  Commercial  Union 
Assur.  Co.  149  Mass.  116,  3  L.R.A.  508,  21 
N.  E.  361;  Hill  v.  Middlesex  Mut.  Assur. 
Co.  174  Mass.  642,  66  N.  E.  319;  Mead  v. 
Northwestern  Ins.  Co.  7  N.  Y.  530;  Moore 
V.  Phoenix  Ins.  Co.  62  N.  H.  240,  13  Am.  St. 
Rep.  666;  German  Ins.  Co.  v.  Russell,  66 
Kan.  373,  68  L.R.A.  234,  69  Pac.  345; 
Hoover  v.  Mercantile  Town  Mut.  Ins.  Co. 
93  Mo.  App.  Ill,  69  S.  W.  42;  Reynolds  v. 
German  American  Ins.  Co.  107  Md.  110, 
16  L.R.A.(N.S.)   346,  68  Atl.  262. 

Oornish,  J.,  delivered  the  opinion  of 
the  court: 

Several  questions  are  raised  in  defense 
to  this  action  on  two  fire  insurance  policies, 
but  it  is  necessary  for  this  court  to  con- 
sider only  one;  namely,  the  legal  effect  of 
the  breach  of  contract  as  to  occupancy. 

The  policies  were  dated,  respectively,  De- 
cember 8,  1909,  and  December  13,  1911,  were 
issued  for  a  term  of  three  years,  and  covered 
farm  buildings  in  the  town  of  Trenton. 
When  the  first  policy  was  issued,  the  plain- 
tiff was  living  with  his  family  upon  the 
premises  and  making  his  home  there.  In 
June,  lOld,  he  moved  with  his  family  to 
Bar  Harbor  and  has  since  resided  in  that 
town,  but  he  claims  to  have  kept  workmen 
as  tenants  in  the  insured  premises  until 
about  January  1,  1912,  and  we  think  the 
evidence  fairly  supports  this  contention. 
The  buildings  therefore  were  occupied  when 
the  policies  were  issued. 

On  January  1,  1912,  the  premises  being 
then  unoccupied,  the  plaintiff  secured 
thirty-day  vacancy  permits  from  the  de- 
fendant's agent,  which  expired  January  31, 
1912.  But  the  premises  remained  unoccu- 
pied until  June  18,  1912,  when  other  work- 
men for  the  plaintiff  entered  into  posses- 
sion and  continued  to  occupy  the  buildings 
until  July  28,  1912,  when  the  fire  occurred. 

The  policies  were  of  the  Maine  standard 
form  adopted  by  the  legislature  in  1895,  and 
each  contained  the  usual  provision,  "This 
policy  shall  be  void  ...  if  the  premises 
hereby  insured  shall  become  vacant  by  the 
removal  of  the  owner  or  occupant,  and  so 
remain  vacant  for  more  than  30  days  with- 
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out  such  assent;*'  such  assent  having  been 
previously  defined  as  ^'in  writing  or  in  print 
of  the  company."  It  being  conceded  that 
the  written  assent  to  vacancy  issued  on 
January  1,  1912,  expired  on  January  31, 
1912|  and  that  no  other  permit  was  given, 
it  follows  that  by  their  own  terms  the  poli- 
cies were  rendered  void  because  of  the  sub- 
sequent vacancy  extending  to  June  18,  1912, 
unless,  as  claimed  by  the  learned  counsel 
for  the  plaintiff,  the  reoccupation  begun  on 
June  18,  and  continued  till  the  time  of  the 
fire,  of  itself  revivified  the  contract  and 
restored  the  plaintiff  to  his  former  rights. 
Did  it  have  that  legal  effect? 

This  is  a  question  raised  sharply  for  the 
first  time  in  this  state,  and  because  of  its 
consequences  is  deserving  of  the  most  care- 
ful consideration.  Especially  is  this  true 
because  the  decisions  in  other  jurisdictions 
are  not  in  harmony. 

The  policy  contains  11  distinct  conditions, 
the  violation  of  any  one  of  which  renders 
it  void.  One  of  these,  false  representation 
in  the  application,  relates  to  matters  ante- 
dating the  policy;  nine  others,  viz.,  other 
insurance,  removal,  increase  of  risk,  sale, 
vacancy  for  more  than  thirty  days,  manu- 
facturing establishments  running  later  than 
9  o'clock  p.  M.,  or  ceasing  operations  more 
than  thirty  days,  keeping  of  gunpowder  or 
other  like  articles  contrary  to  law,  keeping 
of  camphene,  benzin.  naphtha,  or  other 
chemical  oils,  all  relate  to  matters  while  the 
policy  is  in  force,  while  the  eleventh  fraud 
relates  to  acts  either  before  or  after  the 
loss. 

An  examination  of  the  authorities  reveals 
the  fact  that  in  some  states  the  courts  have 
held  that  the  breach  of  these  conditions 
does  not  render  tlie  policy  void,  but  merely 
suspends  its  operation;  and,  when  the 
breach  ceases,  the  policy  again  attaches. 
They  make  it  a  case  of  suspended  animation 
rather  than  of  death.  But  it  would  seem 
that  in  order  to  do  this  they  ignore  the 
plain  words  of  the  contract,  and  seek  to 
reach  a  conclusion  which,  under  the  circum- 
stances, might  seem  fairer  to  the  assured, 
working  out  what  they  conceive  to  be  "sub- 
stantial justice." 

The  reasons  given  for  these  decisions  do 
not  commend  themselves  to  our  judgment. 
In  some  cases  the  later  decisions  are  based 
upon  earlier  ones  arising  under  a  different 
form  of  policy  where  the  temporary  suspen- 
sion was  expressly  provided  for,  but  the 
distinction  is  not  noted,  or,  if  noted, 
the  earlier  is  followed,  notwithstanding  the 
changed  contract. 

For  instance,  three  early  cases  are  often 
cited  as  authority  for  the  doctrine  of  re- 
vivification; viz.,  Lounsbury  v.  Protection 
Ins.  Co.  8  Conn.  459,  21  Am.  Dec.  686 
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(1831)  ;  Pha?nix  Ins.  Co.  ▼.  LAwrenee,  4 
Met.  (Ky.)  9,  91  Am.  Dec.  521  (1862); 
and  United  States  F.  k  M.  Ii^.  Co.  v. 
Kimberley,  34  Md.  224,  6  Am.  Rep.  325 
(1870);  but  in  each  of  them  the  policy 
provided  not  that  it  should  be  void  in  case 
the  property  were  used  contrary  to  the  con- 
ditions specified,  but  that,  "so  long  as  the 
same  shall  be  so  appropriated,  applied,  or 
used,  these  presents  shall  cease  and  be  of 
no  effect."  It  is  obvious  that  under  that 
plain  language  the  policy  was  suspended  hy 
its  own  terms;  but  when  that  lang^uage  wa^ 
abandoned,  and  it  was  provided  that  th^ 
policy  should  be  "void,"  it  is  difficult  to  x^ 
how  these  early  decisions  form  any  precr 
dent  in  favor  of  the  doctrine  of  suspension. 
In  fact,  they  are  authorities  against  it. 

Yet  these  decisions,  among  others,  are 
cited  as  authorities  in  Athens  Mut.  Ins^ 
Co.  V.  Toney,  1  Ga.  App.  492,  57  S.  £.  1013 
(1907),  one  of  the  more  recent  cases  that 
adopts  the  theory  of  suspension  and  revivi- 
fication. 

Along  the  same  line  axe  the  decisions  in 
Illinois.  The  earliest  case  on  this  subject 
in  that  state,  and  the  one  often  cited  by 
that  court  as  the  leading  case,  is  New  Eng- 
land F.  &  M.  Ins.  Co.  V.  Wetmore,  32  111. 
221   (1863). 

But  the  policy  in  that  case  provided,  as 
in  the  other  early  cases  before  referred  to, 
that,  if  the  premises  should  be  appropriated 
to  any  prohibited  use,  then,  "so  long  as  the 
same  shall  be  so  appropriated,  applied,  or 
used,  these  presents  shall  cease  and  be  of 
no  force  or  effect;"  and  the  court  says: 
''The  import  of  this  language.  It  seems  to 
us,  is  most  clear,  not  that  this  policy 
should  be  absolutely  void  to  all  intents  and 
purposes,  if  the  premises  are  misappro- 
priated, but  only  while  they  are  so  im- 
properly used,  the  insurance  shall  have  so 
effect."  With  this  construction  we  can  have 
no  quarrel,  because  plain  words  are  given 
their  plain  meaning. 

But  following  this  the  Illinois  court  have 
extended  the  doctrine  even  to  cases  where 
the  policy  contains  the  word  "void,**  as  is 
Germania  F.  Ins.  Co.  t.  Klewer,  129  III. 
599,  22  N.  E.  489  (1889),  and  Traders'  Ins. 
Co.  V.  Catlin,  163  lU.  256,  35  L.R.A.  695. 
45  N.  E.  265   (1896). 

In  Germania  F.  Ins.  Co.  v.  Klewer,  en- 
pra,  the  court  went  so  far  as  to  hold  that, 
while  the  policy  provided  that  it  should  be 
void  in  case  of  other  insurance  existing  at 
the  time  the  policy  was  taken  out,  the  legal 
effect  was  not  to  avoid  the  second  policr. 
the  one  in  suit,  but  to  suspend  it  until  the 
expiration  of  the  prior  policy,  and  tbea  it 
would  come  into  full  force. 

Our  court  has  squarely  rejected  sncb  a 
doctrine  in  a  case  arising  under  the  sasp 
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clause  and  presenting  the  same  point.  Big- 
elow  v.  Granite  State  F.  Ins.  Co.  94  Me.  39, 
46  Atl.  808.  The  opinion  concludes:  "By 
the  express  terms  of  the  policy  in  suit  the 
defendant  company  is  absolved  from  all  lia- 
bility thereunder."  To  the  same  effect  are 
Jersey  City  Ins.  Co,  v.  Nichol,  36  N.  J. 
£q.  291,  40  Am.  Rep.  625;  Georgia  Home 
Ins.  Co.  V.  Rosenfield,  37  C.  C.  A.  96,  95 
Fed.  358;  and  Carleton  v.  Patrons'  Andros- 
coggin Mut.  F.  Ins.  Co.  109  Me.  79,  39 
L.R.A.(N.S.)  951,  82  Atl.  649. 

In  Traders'  Ins.  Co.  ▼.  Catlin,  supra,  the 
question  arose  over  changes  in  the  property 
that  increased  the  hazard,  and  the  court 
held  that  if  the  changed  conditions  had 
ceased  to  exist  before  the  fire,  leaving  the 
risk  no  more  hazardous  than  before,  the 
policy  again  became  in  force.  The  court 
says:  "If  a  loss  occurs  during  the  in- 
creased hazard,  a  recovery  will  be  defeated. 
If  a  former  increase  of  hazard  has  ceased 
to  exists  and  that  increase  of  hazard  at  that 
former  time  in  no  way  has  affected  the  risk 
when  the  loss  occurs,  no  reason  exists  why 
a  forfeiture  should  result  from  a  cause 
which  occasions  no  damage." 

This  clearly  shows  the  reasoning  of  the 
Illinois  court.  It  is  based  upon  increase  of 
risk  at  the  time  of  the  fire,  and,  whether 
or  not  the  specific  conditions  have  in  the 
meantime  been  broken,  they  hold  to  be  of 
no  consequence,  providing  the  situation  has 
been  restored.  They  applied  the  same  rule 
by  way  of  dictum  in  case  of  vacancy  in  In- 
surance Co.  of  N.  A.  T.  Garland,  108  111. 
220,  and  it  is  the  rule  of  the  early  case  of 
New  England  F.  &  M.  Ins.  Co.  v.  Wetmore, 
supra,  applied  to  an  entirely  different  pol- 
icy. 

This  same  idea  of  construing  the  policy, 
not  according  to  its  own  plain  terms,  put 
according  to  an  arbitrary  and  unauthorized 
standard, — increase  of  risk  at  the  time  of 
the  loss, — forms  the  basis  of  many  of  the 
decisions  which  hold  to  the  doctrine  of 
intermittent  liability. 

In  Athens  Mut.  Ins.  Co.  v.  Toney,  supra, 
after  citing  the  early  decisions  before  refer- 
red to  and  others,  int^luding  decision  from 
Illinois,  the  court  says:  "We  place  onr 
decision  squarely  on  the  proposition  that 
the  violation  of  the  condition  as  to  vacancy 
in  this  case  in  no  wise  contributed  to  the 
loss.  The  increased  hazard  existed  while 
the  house  was  vacant,  but  when  the  house 
was  reoccupied  the  danger  from  vacancy 
'terminated,  and  the  policy  again  attached 
and  became  of  binding  effect,  and  the  com- 
pany was  liable  for  the  loss."  The  same 
reason  is  given  in  Bom  v.  Home  Ins.  Co. 
110  Iowa,  379,  80  Am.  St.  Rep.  300,  81  N. 
W.  676  (1900),  when  construing  the 
clause  against  encumbrance,  and  in  Insur- 
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ance  Co.  of  N.  A.  v.  Pitts,  88  Miss.  687, 
7  L.R.A.(N.S.)  627,  117  Am.  St.  Rep.  756, 
41  So.  5,  9  Ann.  Cas.  54  (1906),  when  con- 
struing the  clause  as  to  vacancy. 

Here  again  our  own  court  has  taken  the 
directly  opposite  view  and  has  rejected  the 
doctrine  that  the  effect  of  vacancy,  under 
the  present  form  of  policy,  depends  upon 
the  increase  of  risk. 

Prior  to  the  enactment  of  the  standard 
policy  in  this  state  in  1895,  there  was  a 
general  statutory  provision  (passed  in 
1861)  of  this  tenor:  "A  change  in  the 
property  insured,  or  in  its  use  or  occupa- 
tion, or  a  breach  of  any  of  the  terms  of 
the  policy  by  the  insured,  do  not  affect  the 
policy  unless  they  materially  increase  the 
risk."     Rev.  Stat.  1883,  chap.  49,  §  20. 

And  under  this  statute  it  was  held  that 
the  breach  of  the  condition  as  to  vacancy 
did  not,  in  the  absence  of  fraud,  affect  the 
contract  of  insurance  unless  the  risk  was 
thereby  materially  increased.  Cannell  v. 
Phoenix  Ins.  Co.  59  Me.  582;  Thayer  v. 
Providence  Washington  Ins.  Co.  70  Me.  631. 
It  is  evident  that  in  such  cases  reoccupancy 
would  keep  the  policy  valid. 

But  the  enactment  of  the  standard  form 
of  policy  repealed  the  general  statute  of 
1861,  supra,  so  that  the  question  of  increase 
of  risk  no  longer  affects  the  condition  as  to 
vacancy.  Knowlton  v.  Patrons'  Androscog- 
gin F.  Ins.  Co.  100  Me.  481,  2  L.R.A.(N.S.) 
517,  62  Atl.  289.  The  court  made  use  of 
this  emphatic  language  which  is  significant 
in  the  case  at  bar :  **In  the  light  of  experi- 
ence, however,  it  was  practicable  to  speci- 
fy ten  conditions  or  changes  in  the  situa- 
tion of  the  property,  each  of  which  would 
render  the  policy  void  without  opening  to 
actual  inquiry  the  question  of  the  increase 
of  the  risk.  The  language  of  the  standard 
policy  is  not  to  be  construed  to  mean  that 
an  issue  of  fact  is  to  be  raised  upon  the 
question  of  increase  of  risk  under  each  of 
the  independent  clauses  in  question.  It 
would  not  be  reasonable  to  suppose  that  the 
legislature  contemplated  a  judicial  inquiry 
under  the  clause  relating  to  the  keeping  of 
gunpowder  or  naphtha,  or  under  the  clause 
respecting  other  insurance  on  the  property, 
or  the  clause  in  regard  to  the  sale  of  the 
property,  and  the  assignment  of  the  policy 
without  the  assent  of  the  company,  as  there 
specified.  With  no  greater  or  better  reason 
can  it  be  claimed  that  the  question  of 
increase  of  risk  is  open  under  the  clause 
rendering  the  policy  void  for  vacancy  or 
nonoccupancy.  It  is  an  independent  and 
absolute'  stipulation  that  the  policy  shall  be 
void  if  the  premises  become  vacant  and  re- 
main so  for  more  than  thirty  days,  as  there 
specified.  It  is  not  qualified  by  any  other 
clause  in  the  policy." 
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It  is  unnecessary  to  further  analyze  or 
comment  upon  the  decisions  holding  that 
the  violation  of  the  plain  terms  of  the  con- 
tract as  to  vacancy  creates  only  a  suspen- 
sion of  liability.  Such  a  construction  would 
seem  to  be  a  perversion  of  the  clear  and 
explicit  terms  of  the  contract, — a  creation 
rather  than  an  interpretation. 

In  our  opinion  no  better  statement  can 
be  made  of  their  lack  of  convincing  power 
than  that  by  Ostrander  on  Insurance,  2d 
ed.  §  145,  viz.:  '^Regarding  the  purpose  of 
this  provision  to  be  the  protection  of  the 
insurer  from  such  changes  in  the  circum- 
stances of  the  risk  as  would  increase  the 
hazard  of  fire,  the  courts  have  sometimes 
held  that  although  the  building  becomes 
vacant  and  unoccupied  during  the  term  of 
the  policy,  if  it  was  actually  occupied  when 
the  fire  occurred,  the  insurer  would  be  held. 
These  decisions  appear  to  be  based  on  the 
principle,  which  \b  not  exactly  cardinal  in 
the  law,  that  'substantial  justice'  must  be 
secured  at  all  hazards.  It  must  be  admitted 
that  if  no  harm  comes  to  the  risk  during  the 
period  of  its  abandonment,  and  if  it  is  in 
the  care  of  an  occupant  at  the  time  of  the 
loss,  no  important  interest  of  the  insurer 
is  prejudiced  on  account  of  the  temporary 
vacancy,  and  in  such  case  there  is  an 
apparent  hardship  to  the  honest  claimant, 
if  the  insurer  is  excused  from  paying  the 
loss.  But  may  the  courts  properly  inter- 
fere to  prevent  the  execution  of  a  contract 
which  the  parties  were  competent  to  make 
and  did  make  in  the  exercise  of  their 
natural  and  constitutional  rights?  The 
policy  plainly  enough  provides  that,  on  the 
happening  of  a  certain  event,  it  shall  be 
void.  The  event  occurred,  and  the  obliga- 
tion of  the  insurance  company  then  termi- 
nated. Unless  the  court  has  the  power  to 
create  for  the  parties  a  different  contract 
than  the  one  they  created  for  themselves,  it 
can  do  nothing  to  relieve  the  situation ;  and, 
when  the  courts  undertake  to  correct  mis- 
takes of  persons  by  taking  away  their 
right  to  make  contracts,  the  well-meant  ef- 
fort is  likely  in  the  long  run  to  produce 
more  evil  than  good." 

Let  us  now  turn  to  the  line  of  authorities 
holding  that  the  contract  should  be  inter- 
preted as  meaning,  what  its  language  clear- 
ly expresses,  that  a  violation  of  its  condi- 
tions works  a  forfeiture,  and  not  nierely  a 
temporary  suspension. 

The  Supreme  Court  of  the  United  States 
in  Imperial  F.  Ins.  Co.  v.  Coos  County,  151 
U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct'.  Rep. 
379,  had  under  consideration  a  clause  ren- 
dering the  policy  void  if  "mechanics  are  em- 
ployed in  building,  altering,  or  repairing 
the  premises,"  and  in  an  exhaustive  opinion 
held  that  the  violation  of  this  condition 
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relieved  the  insurer  from  responsibilitj,  al- 
though the  fire  did  not  occur  in  consequencf 
of  the  alterations  or  repairs. 

The  reasons  are  stated  as  follows:    "Con- 
tracts   of    insurance   are    contracts  of  in- 
demnity upon  the  terms  and  conditions  spec- 
ified in  the  policy  or  policies,  embodying 
the  agreement  of  the  parties.     For  a  com 
pardtively  small  consideration  the  insorer 
undertakes  to  guarantee  the  insured  against 
loss  or  damage,  upon  the  terms  and  condi- 
tions agreed  upon,  and  upon  no  other,  tod 
when  called  upon  to  pay,  in  case  of  loss,  tht 
insurer,   therefore,   may  justly   insist  upon 
the   fulfilment  of  these  terms.     If  the  in 
sured  cannot  bring  himself  within  the  con 
ditions  of  the  policy,  he  is  not  entitled  U* 
recover  for  the  loss.    The  terms  of  the  pol- 
io^' constitute  the  measure  of  the  insurer's 
liabilitv,  and  in   order  to  recover,  the  a^ 
sured     must    show    himself    m^ithin    tho^ 
terms;  and  if  it  appears  that  the  contract 
has   been   terminated  by   the  violation,  on 
the  part  of  the  assured,  of  its  conditions, 
then  there  can  be  no  right  of  recovery.    The 
compliance  of  the  assured  with  the  terms 
of  the  contract  is  a  condition  precedent  to 
the  right  of  recovery.     If  the  assured  bu 
violated  or  failed  to  perform  the  conditions 
of  the  contract,  and  such  violation  or  want 
of  performance  has  not  been  waived  by  the 
insurer,   then   the  assured   cannot   recover. 
It  is  immaterial  to  consider  the  reasons  for 
the  conditions  or  provisions  on  which  the 
contract  is  made  to  terminate,  or  any  other 
provision    of    the    policy    which    has    been 
accepted   and   agreed  upon.     It  is   enoush 
that  the  parties  have  made  certain  terras 
conditions   on    which    their    contract   shall 
continue  or  terminate.    The  courts  may  not 
make   a    contract   for   the    parties.     Their 
function  and  duty  consist  simply  in  enforc 
ing    and    carrying    out    the    one    actually 
made." 

In  Mead  v.  Northwestern  Ins.  Ca  7  N.  Y. 
530,  the  same  doctrine  was  held  applicable 
to  the  prohibited  use  of  camphene,  which 
had  ceased  before  the  fire,  and  upon  the 
point  of  revival  the  courts  says:  ''The  onlv 
question  in  my  mind  is  whether  the  use  of 
the  prohibited  article  at  one  period  of  the 
time  for  which  the  policy  should  by  its 
terms  continue  will  avoid  the  policy  in  a 
case  where  the  loss  occurred  at  a  time  sub- 
sequent to  such  use.  For  the  purposes  of 
this  Question,  it  should  be  treated  the  same 
as  if  the  use  of  the  camphene  had  been  per- 
manentlv  discontinued  before  the  occurrenes 
of  the  fire  which  destroyed  the  property. 
A  warranty  in  a  contract  of  insurance 
is  in  the  nature  of  a  condition  precedent 
It  is  settled  by  numerous  decisions  that 
if  the  warranty  is  violated,  it  avoids  the 
policy,  and  that  it  is  immaterial  whether 
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the  breach  affects  the  risk  or  is  connected 
with  the  loss  or  not.  It  would  seem,  in 
theory,  that  it  was  equally  immaterial 
whether  the  act  or  thing  to  which  the  war- 
ranty related  continued  up  to  the  time  of 
the  loss  or  had  ceased  or  been  discontinued 
before.  The  amount  of  it  is,  the  defendants 
undertook  to  indemnify  the  plaintiff  against 
damage  or  loss  by  fire,  etc.,  upon  condition 
that  certain  stipulations  were  observed  and 
kept  by  and  on  behalf  of  the  plaintiff,  and 
not  otherwise.  If  the  plaintiff  failed  to 
perform  those  stipulations,  the  defendants' 
liability  to  indemnify  ceased.  Could  the 
plaintiff  revive  it  at  pleasure  by  fulfilling 
his  agreement — in  this  case  by  removing 
the  camphene?  If  he  could  in  one  instance, 
he  could,  for  aught  I  see,  in  any  number 
of  cases.  I  incline  to  the  opinion  that  this 
could  not  be  done  in  any  case  without  the 
consent  of  the  defendants,  and  that  the 
only  safe  rule  is  to  liold  that  contract  of 
insurance  at  an  end  the  moment  the  war- 
ranty is  broken;  and  that  it  cannot  be  re- 
vived again  without  the  consent  of  both 
parties,  unless  the  insurer  liaa,  by  some 
act  or  line  of  conduct,  waived  the  breach  or 
violation  of  the  warranty." 

In  Reynolds  v.  German  American  Ins.  Co. 
107  Md.  110,  16  L.R.A.(N.S.)  345,  68  Atl. 
262  (1907),  a  violation  of  a  provision  re- 
quiring an  inventory  to  be  taken  within 
thirty  days  rendered  the  policy  void,  even 
though  one  was  taken  within  fourteen  days 
after  the  expiration  of  the  required  time. 
*'It  may  seem  to  be  a  hard  rule,"  says  the 
court,  "to  declare  a  policy  forfeited  for 
some  act  of  omission  or  commission  which, 
in  point  of  fact,  was  not  the  cause  of  the 
fire,,  and  actually  did  no  injury  to  the  in- 
surer; but  when  parties  enter  into  con- 
tracts which  are  not  prohibited  by  law,  and 
are  declared  by  the  courts  to  be  reasonable 
r^^lations,  upon  what  principle  can  a 
court  revive  a  policy  which,  by  its  terms, 
was  null  and  void,  simply  because  the  in- 
surer sustained  no  injury  by  reason  of  the 
Insured's  failure  to  do  what  is  required  of 
him?  After  this  policy  became  null  and 
void,  the  insured  could  not,  by  his  act  alone, 
revive  it  so  as  to  bind  the  insurer." 

In  Bemis  v.  Harborcreek  Mut.  F.  Ins.  Co. 
200  Pa.  340,  49  Atl.  769  (1901),  a  pro- 
vision avoiding  the  policy  in  case  of  a 
change  of  title  was  held  to  be  violated  by 
giving  a  warranty  deed,  although  a  recon- 
veyance was  made  prior  to  the  fire. 

The  earlier  decisions  in  Massachusetts 
aeem  to  favor  the  doctrine  of  suspension 
and  revival  on  the  ground  of  no  increase 
of  risk,  but  the  later  decisions  have  rather 
repudiated  it  and  have  taken  the  opposite 
view.  In  Hinckley  v.  Germania  F.  Ins.  Co. 
140  Mass.  38,  54  Am.  Rep.  446,  1  N.  E.  737, 
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the  court  held  that  the  temporary  use  of 
a  bowling  alley  and  pool  room  without  a 
license  did  not  render  the  policy  void,  but 
merely  inoperative  for  the  time  being. 

In  Ring  v.  Phcenix  Assur.  Co.  145  Mass. 
426,  14  N.  E.  525,  the  same  doctrine  was  ap- 
plied to  the  insurance  of  chattels,  in  a 
house  described  as  ''occupied  all  the  year 
round,"  when  it  appeared  that  for  several 
weeks  the  house  had  been  unoccupied,  but 
was  occupied  at  the  time  of  the  fire. 
Hinckley  v.  Germania  P.  Ins.  Co.  supra, 
was  cited  with  approval,  but  it  should  be 
noted  that  the  effect  of  the  nonoccupancy 
upon  the  insurance  on  the  house  itself  was 
not  involved. 

In  Kyte  v.  Commercial  Union  Assur.  Co. 
149  Mass.  116,  3  L.R.A.  608,  21  N.  E.  301, 
the  increase  of  risk  clause  was  under  con- 
sideration; the  insured  having  used  the 
premises  for  the  illegal  sale  of  intoxicating 
liquors  during  a  substantial  portion  of 
the  term  of  the  policy,  but  afterwards  and 
before  the  fire  having  obtained  a  license 
therefor.  The  court  below  instructed  the 
jury  that,  if  the  use  of  the  premises  which 
increased  the  risk  was  merely  temporary 
and  ceased  before  the  fire,  the  plaintiff 
could  recover.  The  law  court  reversed  this 
ruling  and  held  that  the  policy  was  not 
merely  suspended,  but  might  be  treated  by 
the  company  as  wholly  void. 

The  court  also  took  occasion  to  refer  to 
Hinckley  v.  Germania  F.  Ins.  Co.  supra,  and 
to  say  that  the  court  in  that  case  should 
have  rested  its  decision  upon  another 
ground,  "leaving  it  an  open  question  wheth- 
er a  departure  from  the  terms  of  the  pro- 
vision of  a  policy,  without  an  increase  of 
risk,  may  be  deemed  merely  to  suspend, 
and  not  absolutely  to  avoid,  the  policy." 
This  rule  that  an  increase  of  risk  absolutely 
avoids  the  policy,  even  though  it  does  not 
continue  up  to  the  time  of  the  loss,  applies 
in  principle  to  a  vacancy,  because,  under 
our  decisions,  vacancy  is  presumptive  proof 
of  increase  of  risk.  White  v.  Phoenix  Ins. 
Co.  85  Me.  97,  26  Atl.  1049;  Jones  v. 
Granite  State  F.  Ins.  Co.  90  Me.  44,  37  Atl. 
326. 

Later  Massachusetts  decisions  follow 
Kyte  V.  Commercial  Union  Assur.  C<^v 
rather  than  Hinckley  v.  Germania  F.  Ins. 
^Co. 

In  Wainer  v.  Milford  Mut.  F.  Ins.  Co. 
163  Mass.  335,  11  L.R.A.  598,  26  N.  E.  877, 
the  vacancy  clause  was  under  discussion, 
the  disputed  question  being  whether  the 
policy  took  effect  on  January  23.  1889,  or 
on  March  13,  1889;  it  being  admitted  that 
the  premises  were  vacant  up  to  April  1, 
1889,  and  occupied  from  that  time  to  the 
date  of  the  fire,  May  12,  1889. 

The  court  unequivocally  held  that,  if  the 
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policy  had  been  in  force  from  January  23dy 
it  was  rendered  void,  notwitlintanding  re- 
occupancy;  but  also  held  that  it  took  effect 
from  March  13th,  and  therefore  the  vacancy 
had  not  existed  for  the  prohibited  and  fatal 
period  of  thirty  days. 

Ilill  y.  Middlesex  Mut.  Assur.  Co.  174 
Mass.  542,  65  X.  E.  319,  involved  the  ma- 
terial alteration  clause,  and  the  fact  tkat 
the  alterations  were  completed  long  before 
the  fire  was  held  to  have  no  curative  power. 
''The  fact  that  a  breach  of  condition  is 
past,"  say  the  court,  "and  did  not  con- 
tribute to  the  loss,  does  not  necessarily  put 
an  end  to  the  right  of  the  insurer  to  avoid 
the  policy." 

This  case  was  cited  with  approval  in 
Stuart  v.  Reliance  Ins.  Co.  179  Mass.  434, 
60  X.  E.  029,  where  the  temporary  aliena- 
tion of  property  was  held  to  avoid  the  pol- 
icy notwithstanding  reconveyance.  It 
would  seem  that  reoccupancy  should  have 
no  greater  power  to  rehabilitate  the  con- 
tract than  n»oonvevance. 

The  court  in  Ma-ssacliusetts  can  therefore 
be  considered  as  against  the  doctrine  of 
temporary  suspension  in  a  case  like  the  one 
at  bar. 

Without  prolonging  the  discussion  fur- 
tlu^r,  it  is  sufficient  to  add  that  the  follow- 
ing cases,  all  involving  the  question  ol 
vacancy  and  reoccupancy,  hold  that  the 
policy  is  not  revived:  Moore  v.  Phoenix  Ins. 
l\i.  02  X.  H.  240,  13  Am.  St.  Rep.  556;  East 
Texas  F.  Iiw.  Co.  v.  Kempner,  87  Tex.  229, 
47  Am.  St.  Rep.  99,  27  S.  W.  122  (1804)  : 
Ifanliman  v.  Fire  Asso.  of  Philadelphia, 
212  Pa.  383,  61  Atl.  990  (1905)  ;  Hoover  v. 
Mercantile  Town  Mut.  Ins.  Co.  93  Mo.  App. 
Ill,  69  S.  W.  42  (1902)  ;  German  Ins.  Co. 
V.  Russell,  65  Kan.  373,  58  L.R.A.  234,  69 
Pac.  345   (1902).    See  also  19  Cyc.  709. 

These  authorities  in  our  opinion  rest  on 
the  correct  principle.  It  is  not  a  question 
whether  the  insurer  has  been  injured  by  the 
breach  of  the  contract,  but  whether  the  con- 
tract itself  has  in  fact  been  broken.  It  ei- 
ther has  or  has  not  been.  If  not,  the  rights 
of  the  parties  remain  unchanged.  If  it 
has,  then  by  its  own  terms  the  contract  is 
rendered  "void."  And  this  word  "void,"  be- 
ing neither  ambiguous  nor  technical,  should 
be  "construed  according  to  the  common 
meaning  of  the  language."  Rev.  Stat.  chap. 
1,  §  6,  1[  1.  It  means  null,  of  no  effect. 
The  legislature  has  seen  fit  to  prescribe  this 
as  the  form  to  be  used.  If  a  change  is 
desirable  or  expedient,  that  change  should 
come  by  way  of  legislature  amendment 
rather  than  by  judicial  wrenching.  The  in- 
surer has  the  right  to  insist  that  the  con- 
ditions surrounding  and  affecting  the  prop- 
erty shall  continue  and  remain  the  same  as 
at  the  date  of  insurance.  If  "void"  means 
50  L.R.A.(N.S.) 


"temporarily  suspended,"  then,  under  a 
policy  running  three  years,  the  premises 
might  become  vacant  on  the  next  day  after 
its  issuance,  remain  vacant  for  nearly  the 
entire  term,  without  the  aasent  of  the  com- 
pany, but,  if  reoccupied  on  the  day  uefore 
the  fire,  the  indemnity  would  again  spring 
into  existence.  The  contract  prescribed  by 
the  legislature  clearly  forbids  any  audi 
intermittent  righta  and  liabilities. 

We  are,  of  course,  not  to  be  understood 
as  holding  that  the  insurer  cannot  waive 
this  provision  of  the  policy.  It  is  well  set- 
tied  that  he  can  so  waive  it;  but  that  ques- 
tion needs  no  discussion  here,  as  there  are 
no  sufficient  facts  to  warrant  it. 

The  entry  must  be:  Judgment  for  de- 
fendants 


MISSISSIPPI   SUPREME   COURT. 

WILL  CARTER,  Appt., 

V. 

STATE  OP  MISSISSIPPL 
(—  Miss.  — ,  64  So.  215.) 

Evidence  ~  trailini^  by  dogs  ^  salB* 
clency. 

That  bloodhounds  trailed  from  the  scene 
of  a  crime  to  accused  is  not  alone  sufficient 
to  support  his  conviction. 

(February  9,  1914.) 

APPEIAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  De  Soto 
County,  convicting  him  of  burglary.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  F.  B.  liogan  for  appellant. 

Mr.  George  H.  Ethrldge,  Assistant  At^ 
torney  General,  for  the  State: 

Is  the  fact  that  a  bloodhound  trailed 
from  the  scene  of  the  crime  to  aecused 
alone  sufficient  to  warrant  his  conviction? 

See  State  v.  Adams,  86  Kan.  435,  35 
L.R.A.(N.S.)  870,  116  Pac.  608;  Spears  ▼. 
State,  92  Miss.  613,  16  L.R.A.(N.S.)  285, 
46  So.  166;  State  v.  Spivey,  151  N.  C.  676, 
65  S.  E.  995;  State  v.  Freeman.  146  N.  C. 
616,  60  S.  E.  986;  State  v.  Moore,  129  N.  C. 
601,  55  L.R.A.  96,  39  S.  E.  626;  State  v. 
Hunter,  143  N.  C.  607,  118  Am.  St.  Rep. 
830,  56  S.  E.  647 ;  Pedigo  v.  Com.  103  Ky. 
41,  42  LJI.A.  432,  82  Am.  St  Rep.  666, 
44  8.  W.  143. 

Note.  —  For  evidence  of  trailing  of  per- 
sons by  bloodhounds,  see  notes  to  Pedigo  v. 
Com.  42  L.R.A.  432,  and  State  v.  Adams,  35 
L.R.A.(N.S.)    870. 
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Reed,  J.,  delivered  the  opinion  of  tlie 
court ; 

Appellant  was  convicted  on  a  charge  of 
burglary,  and  sentenced  to  the  penitentiary 
for  one  year. 

The  store  of  S.  T.  Stewart,  near  Cockrum, 
in  De  Soto  county,  vtas  broken  into  on  De< 
cember  2G,  1912,  after  nightfall,  and  some 
$10  or  $12  in  the  cash  drawer  stolen.  Ihe 
burglary  occurred  between  the  time  when 
Mr.  Stewart  closed  his  store,  which  was,  he 
says,  between  sundown  and  dark,  and  his 
return  thereto  between  9  and  10  o'clock. 
He  telephoned  for  bloodhounds,  and  he 
placed  a  guard  around  the  premises,  so 
that  the  store  would  not  be  disturbed. 
The  dogs  arrived  about  6  o'clock  in  the 
morning  of  December  28,  1912,  at  least 
thirty-two  hours  after  the  burglary,  and 
thereupon  trailed  to  appellant's  house,  and 
to  appellant  in  person.  It  was  established 
by  the  testimony  of  several  citizens  that 
appellant  bore  a  good  reputation  for  hon- 
esty in  the  community  where  he  lived. 
Ihere  is  no  evidence  to  connect  appellant 
wath  the  crime,  except  the  cireumBtaiice  of 
the  dogs  trailing  to  him  from  the  place  of 
the  burglary. 

Shall  a  person,  charged  with  crime,  be 
convicted  upon  the  fact,  alone  and  unsup- 
ported, that  trained  bloodhounds  trailed 
from  the  scene  of  the  crim(>  to  him?  it 
has  been  held  that  evidence  of  the  location 
of  a  criminal  by  bloodhounds,  after  proving 
sufficiently  the  character,  training,  and  ex- 
perience of  the  animals,  so  as  to  Ahow  that 
they  were  accurate,  certain,  and  reliable 
in  following  the  trail  of  human  footsteps, 
is  admissible.  Following  Ihis  rule,  the  ad- 
mission of  this  class  of  evidence  will  be 
further  governed  by  the  conditions  and  cir- 
cumstances of  each  particular  case. 

Such  evidence  may  be  deemed  a  circum- 
stance to  be  ''onsidered,  in  connection  with 
other  proof,  in  determining  the  guilt  or  in- 
nocence of  the  accused.  State  v.  Adnms,  S3 
Kan.  435,  35  L.R.A.(N.S.)  870,  116  Pac. 
COS;  State  v.  Freeman,  146  N.  C.  615,  60 
S.  K.  986.  Alone  and  unsupported,  such 
evidence  is  insufficient  to  sustain  a  convic- 
rion;  there  must  be  other  and  human  testi- 
mony to  convict.  In  this  case  there  was  an 
entire  failure  by  the  state  to  produce  af- 
firmative proof  to  justify  the  verdict  of 
guilty.  The  motion  maae  to  exclude  the 
evidence  for  the  stat'  and  to  discharge  ap- 
pellant should  have  been  sustained. 

Reversed,  and  appellant  discharged. 
50  L.RJL.(N.S.) 


NEW  MEXICO  SUPREME  COURT. 

S.  S.  EVANTS 

V. 

A.  L.  TAYLOR,  Appt. 

(—  N.  M.  — ,  137  Pac.  583.)  / 

Principal   and   surety  —  minor's  con- 
tract —  disaffirmance  —  effect. 

1.  The  surety  on  the  note  of  a  minor,  giv- 
en in  payment  for  real  estate,  is  dischi^rged 
from  liability  thereon  where  the  minor,  on 
becoming  of  age,  disaffirms  the  contract  and 
restores  the  property  purchased. 

Contract  —   Infant  —  disaffirmance  — 
duty  to  receive  restoration. 

2.  Where  an  infant  purchases  real  estate, 
and  upon  coming  of  age  disaffirms  the  sale, 
he  must,  in  order  to  make  the  disaffirmance 
effectual,  restore  the  property,  if  he  has 
title  to  it,  to  his  vendor;  and  in  su^h  case 
the  duty  to  restore  becomes  a  right  to  re- 
store, which  the  vendor  may  not  defeat 
by  refusing  to  take  back  the  property. 

Pleading  —  defectlTC  allegation  —  de- 
murrer. 

3.  A  defective  allegation  in  a  pleading 
can  only  be  raised  by  a  demurrer  distinctly 
specifying  the  defect  as  a  ground  of  objec- 
tion. 

(December  5,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Kddy  County 
in  plaintifiTs  favor  in  an  action  on  two  cer- 
tain promissory  notes.     Reversed. 

Statement  by  Mecliem,  District  Judge. 

This  action  was  brought  by  S.  S.  7Cvant8 
on  two  promissory  notes,  dated  October  26, 
1908,  executed  at  Hereford,  Texas,  payable 
to  the  order  of  Evants,  and  signed  by  VV.  O. 
and  A.  L.  Taylor,  in  the  order  named.  Each 
note  recites  that  it  is  given  as  part  pay- 
ment on  a  certain  described  property  in  the 
town  of  Hereford^  Texas;  a  vendor's  lien 
being  retained  to  secure  the  notes.  W.  O. 
Taylor  appeared  by  his  guardian  ad  litem, 
J.  0.  l^vis,  and  answered  that  at  the  time 
he  signed  the  notes  he  was  a  minor  about 
the  age  of  eighteen  years,  and  that  the 
notes  were  given  in  consideration  of  a  deed 
from  plaintiil'  to  him  for  the  real  estate 
described   in  the   notes,   which   deed   is   at- 

Headnotes  by  Mechem,  District  Judge. 

Note. —  The  effect  of  principal's  inca- 
pacity to  contract  upon  surety's  liability 
is  discussed  in  the  note  to  Gates  v.  Tebbetts, 
20  L.R.A.(N.S.)  1000;  and  a  careful  search 
has  failed  to  disclose  any  new  cases,  other 
than  EvANTB  y.  Taylob,  dealing  with  the 
question  since  that  time. 
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tachc'l  to  and  made  a  part  of  his  answer; 
and  further  answering  he  says:  ''This  de- 
fendant specially  tenders  back  to  plaintiff 
a  deed  to  said  property,  which  this  defend- 
ant is  filing  in  this  case  as  a  tender  to 
plaintiiT,  tendering  back  to  plaintiff  all 
that  was  received  on  account  of  signing 
said  notes.  And  this  defendant  offers  to 
do  all  things  which  tlie  court  may  find  to 
be  proper  and  just  for  him  to  do  in  order 
to  ^ect  a  disaffirmance  of  the  notes  and 
seeming  obligation  aforesaid  with  justice 
and  fairness  to  the  plaintiff  in  conformity 
with  law." 

The  plaintiff  filed  a  reply,  denying  the 
matters  alleged  in  the  answer,  except  as  to 
the  statement  that  defendant  hau  signed 
the  notes.  Thereafter,  on  September  3, 
1912,  W.  0.  Taylor  filed  an  amended  an- 
swer, containing  substantially  the  same  al- 
legations, with  the  addition  that  he  alleges 
he  arrived  at  the  age  of  twenty-one  years 
on  July  5,  i912,  and  *'that  he  now  dis- 
affirms and  revokes  the  said  contract,  and 
refuses  to  perform  the  conditions  in  the  con- 
'  tracto  or  notes."  To  which  answer  plains 
tiff  replied,  denying  all  the  facts  so  alleged, 
except  the  execution  of  the  notes.  A.  L. 
Taylor  by  his  answer  admitted  the  execu- 
tion of  the  notes,  that  he  signed  said  notes 
as  surety  for  W.  0.  Taylor,  and  that  the 
consideration  of  the  notes  was  the  convey- 
ance of  the  property  described  in  them  to 
W.  O.  Taylor,  who  was  at  the  time  an  in- 
fant; that  since  attaining  his  majority  he 
"disaffirms  and  revokes"  said  notes,  and 
"has  tendered  back  and  surrendered  back 
to  plaintiff  in  this  cause  the  lots  and  real 
estate  for  the  payment  of  which  the  two 
notes  in  question  were  given."  This  allega- 
tion appears  in  A.  L.  Taylor's  second  and 
third  amended  answers.  The  appellee  de- 
murred to  the  second  amended  answer,  on 
the  ground  that  it  stated  no  defense  in  law, 
which  demurrer  was  sustained,  and  appel- 
lant on  January  17,  1913,  filed  his  third 
amended  answer,  which  was  stricken  from 
the  files  on  the  motion  of  appellee,  becaruse 
it  contained  no  facts  not  formerly  pleaded 
and  held  insufficient,  to  which  ruling  of 
the  court  appellant  excepted  and  refused 
further  to  plead,  and  judgment  was  entered 
against  him  as  prayed  in  the  complaint. 

Mr.  J.  B.  Atkeson,  for  appellant: 
A  note  given  in  payment  of  real  estate, 
made  by  a  minor,  is  voidable,  and  upon 
reaching  his  majority  the  infant  may  dis- 
affirm the  note,  and  surrender  back  the  real 
estate,  and  thereby  avoid  payment  of  tlic 
note. 

Benjamin,  Contr.  §  32,  p.  133;  Oprden, 
Neg.  Inst.  §  132;  Joyce,  Defenses  to  Com. 
60  L.R.A.(N.S,) 


Paper,  §  63;  Armijo  ▼.  Ncher,  11  N.  M. 
645,  72  Pac.  12. 

Where  an  infant  signs  a  note  and  at  hii 
majority  disaffirms  the  contract,  the  de- 
fense of  the  maker  will  avail  sureties  who 
were  adults,  as  well  as  the  infant  who  made 
the  contract,  where  the  undertaking  of  the 
sureties  goes  to  the  whole  consideration. 

Joyce,  Defenses  to  Com.  Paper,  {  6S,  p. 
83;  Baker  v.  Kennett,  64  Mo.  82;  Pattersoa 
V.  Cave,  61  Mo.  439. 

Where  the  infant  maker  of  a  note,  np^^n 
reaching  his  majority,  disaffirms  the  eon- 
tract  and  surrenders  bacK  the  considera- 
tion therefor,  the  surety  is  disdiai^ed. 

Childs,  Suretyship,  p.  236;  Keoknk 
County  State  Bank  v.  Hall,  106  Iowa,  540, 
76  N.  W.  832;  Baker  ▼.  Kennett,  54  Mo.  82; 
Joyce,  Defenses  to  Com.  Paper,  %  68,  p.  83: 
Patterson  v.  Cave,  61  Mo.  439;  Stearns, 
Suretyship,  %  104,  p.  149. 

Mr.  J.  H.  Jackson  for  appelk 


Mechem,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  question  presented  is?  Will  a  surety 
on  a  note  sued  on  by  the  original  payee, 
given  by  an  infant  for  the  purchase  price 
of  real  estate  conveyed  by  the  payee  of  the 
note  to  the  infant,  be  discharged  from  lia- 
bility, where  the  principal  on  coming  of 
age  disaffirms  the  deed  conveying  the  real 
estate  and  tenders  back  a  deed  to  the 
payee  T  If  the  late  infant  on  arriving  at 
his  majority  may  disaffirm  the  deed,  and  if 
such  disaffirmance  renders  it  V(^d  ah  initio, 
propositions  not  questioned,  and  if  the 
deed  tendered  vests  the  payee  in  all  that  he 
ever  parted  with  in  consideration  of  the 
note,  which  it  does  as  far  as  the  record  in 
this  case  discloses,  then  the  consideration 
of  the  note  is  wiped  out  or  extingnished. 
The  defense  is  failure  of  consideration, 
which  is  good  as  between  the  original  parties 
to  the  note.  Laws  1907,  chap.  "83,  §  SS. 
We  are  of  the  opinion  that  the  qnestino 
stated  must  be  answered  in  the  affirmative. 
Baker  v.  Kennett,  54  Mo.  82;  Keokuk 
County  State  Bank  ▼.  Hall,  106  Iowa,  540, 
76  N.  W.  832;  Kyger  v.  Sipe,  89  Va.  507, 
16  S.  E.  627. 

It  is  true  that  the  plea  of  infancy  la  a 
personal  defense,  and  as  such  cannot  avail 
the  surety;  bat  this  only  applies  to  the 
contract  itself  upon  which  the  surety  \» 
bound,  in  this  case  the  note,  and  does  not 
extend  to  the  consideration  for  the  note. 
Where  the  principal  is  discharged  becaui«e 
of  incapacity  to  contract,  the  surety  stands 
in  the  position  of  principal  promisor.  His 
promise  in  this  case  was  based  upon  a  con- 
sideration moving  to  his  principal,  which 
has  failed  through  no  fault  of  his.  His 
obligation  cannot  he  extended  beyond  the 
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note.  He  cannot  be  held  to  have  promLsod 
that  VV.  O.  Taylor,  on  attaining  his  ma- 
jority, would  not  avoid  the  deed.  He  did 
not  guarantee  both  the  note  and  the  con- 
sideration for  the  note.  The  eases  cited 
by  counsel  for  appellee  support  the  rule 
that  a  discharge  of  tne  principal  by  reason 
of  infancy  does  not  discharge  the  surety, 
but  in  all  the  cases  so  cited  the  contract 
was  supported  by  a  valuable  consideration. 

Appellee  states  that  by  his  amended  reply 
to  the  second  amended  answer  of  W.  O. 
Taylor  he  alleges  that  he  refuses  to  take 
back  the  property  or  a  deed  for  the  same. 
The  pleading  mentioned  is  not  in  the  record; 
but,  as  this  cause  must  be  reversed,  we  will 
treat  the  point  an  raised.  It  may  be  dis- 
posed of  very  easily  upon  principle.  Where 
an  infant  receives  anything  by  reason  of  a 
contract,  which  he  disaffirms  upon  coming 
of  age,  he  must  restore  what  he  received 
under  the  contract  in  order  to  make  the  dis- 
affirmance erfective.  He  cannot  avoid  the 
contract  and  still  retain  the  fruits  of  it. 
22  Cyc.  614.  Now,  if  the  right)  of  the  in- 
fant to  disa£5rm  is  absolute,  of  which  there 
can  be  no  doubt,  and  in  order  to  exercise 
that  right  he  must  restore  the  thin^  re- 
ceived, if  he  still  has  it,  then  the  duty  to 
restore  becomes  a  right  to  res. ore;  other- 
wise, the  right  to  disaffirm  would  depend 
upon  the  will  of  the  opposite  party. 

The  allegation  of  tender  is  attacked,  be- 
cause it  is  not  shown  how  the  tender  was 
made.  This  defect  was  apparent  on  the 
face  of  the  answer,  and  should  nave  been 
taken  advantage  of  bv  a  demurrer  distinct- 
ly specifying  tliis  ground  of  objection.  Sub- 
section 36,  §  268.5,  Comp.  Laws,  1807.  For 
aught  that  the  record  shows,  the  court  below 
ruled  on  the  effect  of  a  tender,  and  not 
whether  a  tender  was  well  pleaded. 

The  judjrment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

Roberts,  Ch.  J.,  and  Parker,  J.,  concur. 
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FIRST    NATIONAL    BANK    OF    STRAT- 
FORD, PlfT.  in  Err., 

V. 

R.  L.  WALKER. 

(39  Okla.   620,   136   Pac.   408.) 

Rills  and  notes  —  payable  to  directors 
of  corporation  —  title. 

A  note  naming  the  payee  as  follows,  *'I 
promise  to  pay  to  the  order  of  directors  of 

Headnote  bv  Breweb,  G. 
50  L.R.A,(X.S.) 


F.  U.  Gin  &  Mill  Company  of  Stratford,  I. 
T.,"  the  same  being  a  corporation,  is  in  law 
made  payable  to  the  corporation,  and  the. 
title  to  same  may  be  passed  by  an  indorse- 
ment thereon  of  the  name  of  the  corpora- 
tion, by  the  secretary  and  treasurer  thereof, 
in  obedience  to  a  resolution  of  its  board  of 
directors. 

(November  11,  1913.) 

Note.  —  Ownership  of  paper  payable  to 
directors  or  officers  of  a  {corporation, 

I.  Introductory,  1115. 
II.  General  principles. 

a.  Intention  of  parties,  1116. 

b.  Effect  of  adding  descriptive  words, 

1117. 
III.  Form  of  designation. 

a.  Payable   to  officer  without   desig- 

nation, 1117. 

b.  Payable  to  officer  with  mere  title 

of   his   office   added. 

1.  President,   1118. 

2.  Treasurer,    1118. 

3.  Cashier,  1119. 

c.  Payable    to    officer    with    title    of 

office     added,     followed     by 
name   of   company. 

1.  President,   1121. 

2.  Trustees,   1122. 

3.  Superintendent,    1122. 

4.  Treasurer,  1122. 

5.  Cashier,   1123. 

d.  Payable    to    one    as    officer    of    a 

named  company,  1123. 

e.  Payable    to    officer    of    a    certain 

company    without    naming    any 
individual,  1123. 

/.  Introductory, 

In  determining  the  ownership  of  paper 
payable  to  the  directors  or  officers  of  a 
corporation,  considerable  conflict  of  author- 
ity is  encountered.  There  is  some  confu- 
sion also  on  this  question,  and  this  mainly, 
arises  from  the  failure  of  the  courts  to 
distinguish  clearly  between  the  ownership 
of  such  paper  and  the  right  to  sue  thereon. 
Some  courts  apparently  assume  that  there 
is  no  difference;  others  hold  that  the  indi- 
vidual may  sue  as  trustee  for  the  corpora- 
tion, and  still  others  that  he  may  sue  indi- 
vidually, and  whetlier  he  or  the  corporation 
owns  the  instrument  is  immaterial  to  the 
maker,  who  will  be  protected  by  paying  it 
to  the  officer  to  whom  it  is  in  terms  paya- 
ble. In  still  other  cases  the  instrument  is 
held  to  be  the  property  of  the  payee  indi- 
vidually, but  it  is  not  so  clear  that  these 
courts  would  adhere  to  this  doctrine  in  a 
contest  between  the  corporation  and  the 
officer.  The  courts  treat  the  questitm  dif- 
ferently, depending  upon  the  view  adhered 
to.  Nor  is  it  possible  to  accurately  sepa- 
rate the  cases  along  these  lines  on  account 
of  the  ambiguity  of  the  language  used,  and 
determine  those  which  rest  solely  upon 
ownership  and  those  which  rust  upon  the 
practice  question  of  the  right  to  bring  suit. 
This  latter  question  has  not  been  fully  dis- 
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I?RROR  to  the  County  Court  for  Pototo- 
J  too  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  on  a  promis- 
Bory  note.     Reversed. 

Ihe  facta  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  W.  C.  Edwards  and  Crawford 
&  Bolen,  for  plaintiff  in  error: 

There  was  a  complete  ratification  of  the 
acts  of  the  officers  of  the  corporation. 

Sponberg  v.  First  ^'at.  Bank,  18  Idaho, 
624,  31  L.R.A.(N.S.)  737,  110  Pac.  716, 
Ann.  Cas.  1912A,  95;  MeKinley  v.  Mineral 
liill  Consol.  Min.  Co.  46  Wash.  162,  89  Pac. 
495;  Sherman  Center  Town  Co.  v.  Swigart, 
43  Kan.  292,  19  Am.  St.  Rep.  137,  23  Pac. 
589;  Kaeppier  v.  Redfield  Creamery  Co.  12 
S.  D.  483,  81  N.  W.  907 ;  Goodhue  Farmers* 
Warehouse  Co.  v.  Davis,  81  Minn.  210,  83 
N.    W.    631;     Topeka    Primary    Asso.    v. 


Martin,  89  Kan.  750,  ]8  Pac.  941;  Coipe  ▼. 
Jubilee  Min.  Co.  2  Cal.  App.  393,  84  Pac. 
324. 

An  unauthorized  act  of  its  officers  may  be 
ratified  by  the  corporation. 

Dedrick  ▼.  Ormsby  Land  k  Mortg.  Col 
12  S.  D.  59,  80  N.  W.  153;  1  Am.  &  Eng. 
£nc.  Law,  2d  ed.  1181,  1182. 

Even  though  the  bank  did  not  become  the 
legal  owner,  it  became  the  equitable  owner, 
and  had  the  right  to  sue  in  it:;,  own  name. 

Davis  V.  Johnson,  4  Colo.  App.  545,  36 
Pac.  887;  Williams  v.  Norton,  3  K^n.  295; 
Roane  v.  'Williams,  12  Ark.  74;  McCnun 
V.  Corby,  11  Kan.  464. 

Messrs.  Stone  St  Mazey  for  defendant 
in  error. 

Brewer,  C,  filed  the  following  opinion: 
The  plaintiff  bank  sued  defendant  on  a 


cussed  in  tliis  note,  nor  is  it  intended  to 
present  an  exhaustive  list  of  the  cases  pass- 
ing thereon,  although  some  are  included. 

As  to  who  is  the  real  party  in  interest 
within  the  meaning  of  the  statute  defining 
the  parties  by  whom  an  action  must  be 
brought,  see  note  to  Stewart  v.  Price,  64 
L.R.A.  581, 

See  note  to  Gavazza  v.  Plummrr,  42 
L.R.A.(N.S.)  1,  as  to  the  personal  liabili- 
ty of  one  wlio  signs  a  contract  by  adding 
words  indicating  representative  capacity  to 
his  signature. 

JJ,  General  principles. 
a.  Intention  of  parties. 

In  accordance  with  the  rule  applicable 
to  written  contracts  generally,  the  inten- 
tion of  the  parties  as  shown  in  the  instru- 
ment has  been  adopted  as  the  determin- 
ing factor  in  the  construction  of  instru- 
m.nts  payable  to  the  directors  or  officers 
.of  a  corporation.  Nichols  v.  Frothingham, 
45  Me.  220,  71  Am.  Dec.  539. 

See  Commercial  Bank  v.  French,  intra, 
a  statement  in  which  as  to  the  efl:ect  of  in- 
tention, is  cited  with  approval  in  Baldwin 
V.  liank  of  Newbury,  1  Wall.  234,  17  L.  ed. 
534. 

But  the  intention  as  manifested  by  the 
instrument  has  not  always  been  the  sole 
criterion,  but  extrinsic  facts  have  been  con- 
sidered. One  of  these  is  the  source  of  the 
consideration. 

It  is  stated  in  Commercial  Bank  v. 
French,  21  Pick.  486,  32  Am.  Dec.  280,  that 
a  promise  in  the  form  treated  in  this  note 
must  be  understood  according  to  the  inten- 
tion of  the  parties,  and  that  there  is  no 
criterion  as  safe  as  the  consideration;  that 
if  this  proceeds  from  the  corporation,  it 
raises  a  very  strong  presumption  that  the 
promise  is  made  to  it. 

The  source  of  the  consideration  is  treated 
as  an  important  fact  in  the  determination 
of  the  ownership  of  the  instrument,  in  the 
following  cases  also:  Barney  v.  Newcomb, 
60  L.R.A.(N.S.) 


9  Cush.  46;  Lacey  v.  Central  Nat.  Bank, 
4  Neb.  179;  Dupont  v.  Mt.  Pleasant  Ferry 
Co.  9  Rich.  L.  255;  Vermont  C.  R.  Co.  v. 
Clayes,  21  Vt.  30. 

In  Watervliet  Bank  ▼.  White,  1  Denio, 
608,  the  fact  that  the  bank  had  acquired 
a  note  by  purchase  was  considered  in  de- 
termining the  ownership  thereof. 

The  source  of  the  consideration  may  b«^ 
shown  by  parol  evidence.  Thus,  in  an  ac- 
tion on  a  note  payable  to  "A,  Caahier,"  ev* 
idcnce  of  the  true  consideration  of  the  note, 
and  the  identity,  nature,  and  amuiint  of 
certain  demands  referred  to  in  thie  note,  is 
admissible.  Carton  v.  Union  City  Nat. 
Bank,  34  Mich.  279. 

In  Rutland  &  B.  R.  Co.  v.  Cole,  24  Vt.  33, 
it  is  held  that  parol  evidence  is  admissible 
to  show  that  the  debt  for  which  the  note 
was  given  belonged  to  the  corporation. 

In  Newport  Mechanics*  Mfg.  Co.  v  Star- 
bird,  10  N.  H.  ]23,  34  Am.  Dec.  145,  an  ac- 
tion on  a  note  payable  to  the  **pre»ident, 
directors,  and  company  of  the  B.  Mfg.  Co.," 
by  tlie  B.  Company,  it  is  held  that  parol 
evidence  is  admissible  to  show  that  the  B. 
Company  was  the  party  interested  in  the 
note  as  the  payee,  by  the  description  in  the 
note,  and  that  it  was  given  to  Uie  company 
for  one-tenth  part  of  its  capital  stock  tak- 
en by  the  maker  of  the  note. 

Likewise,  other  facts  tending  to  show  the 
intention  of  the  parties  may  be  shown  by 
parol  evidence. 

In  an  action  on  a  note  payable  to  **A, 
Cashier,"  by  the  bank  of  which  A  ia  cash- 
ier, parol  evidence  is  admissible  to  show 
that  at  the  time  the  note  was  executed,  A 
was  cashier  of  the  plaintiff  bank,  and  in 
taking  the  note  acted  as  cashier  and  agent 
of  the  bank.  Baldwin  v.  Bank  of  Newbnry, 
1  Wall.  234,  17  L.  ed.  534. 

See  also  Collins  v.  Johnson,  16  Ga.  46S, 
infra. 

Parol  evidence  is  admissible  to  show  that 
an  abbreviation  appended  to  the  name  of 
the  cashier  was  intended  for  '^cashier." 
Farmers'  k  M.  Bank  v.  Day,  13  Vt.  36. 
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promissory  note  for  $00  in  a  justice  of  the 
peace  court  and  obtained  judgment.  On 
appeal  to  the  county  court  the  court  re- 
fused to  admit  the  note  in  evidence,  and 
gave  judgment  for  defendant  on  a  demurrer 
to  plaintiff's  evidence.  These  rulings  of  the 
court  present  the  errors  complained  of. 

The  evidence  shows  that  the  defendant 
was  one  of  the  original  incorporators  of  a 
co-operative  gin  company,  and  executed  the 
note  in  part  payment  for  his  subscription 
to  the  capital  stock  of  the  corporation;  that 
the  note  was  dated  June  15,  1907,  and  pay- 
able December  31,  1907;  that  on  August  6, 
1907,  the  corporation  borrowed  from  plain- 
tiff $2,000  by  order  of  the  directors,  and 
received  the  money  and  used  it  for  corpo- 
rate purposes,  with  the  knowledge  and  as- 
sent of  all  the  directors;  that  to  secure  the 
obligation  to  the  bank  the  note  in  suit,  to- 


gether with  other  notes,  were,  on  the  date 
of  the  loan,  transferred  and  delivered  bv 
the  board  of  directors  to  the  bank.  It  is 
not  claimed  that  either  the  ori<;inal  loan  or 
the  note  in  suit  has  been  paid.  The  de- 
fendant, after  having  denied  that  plaintiff 
was  an  innocent  purchaser  for  value  before 
maturity,  then  set  up  the  defenses  of  fraud 
and  deceit  and  failure  of  consideration. 
The  note  was  ruled  out  when  offered  as  evi- 
dence, upon  the  following  objection  from 
defendant:  "We  object  to  the  ofTerinp:  of 
the  note  in  evidence  for  the  reason  that  the 
note  has  not  been  properly  indorsed,  etc." 
This  objection  was  based  on  the  fact  that 
the  note  recited:  "I  promise  to  pay  to  the 
order  of  directors  of  F.  U.  Gin  k  Mill 
Company  of  Stratford,  I.  T."  etc.  And  the 
transfer  to  plaintiff  when  it  was  delivered 
aa  collateral  was  by  signing  the  name  of 


See  also  Griffin  v.  Erskine,  infra,  wiiere 
evidence  t^at  "Pt."  was  intended  for  presi- 
dent was  held  admissible. 

Extraneous  facts  were  considered  in 
Bank  of  New  York  v.  Muskingum  Bank, 
29  N.  Y.  619. 

See  also  Dupont  v.  Mt.  Pleasant  Ferry 
Co.  9  Rich.  L.  255,  infra,  where  extraneous 
facts  were  considered. 

b.  Effect  •f  adding  descriptive  words. 

Words  indicating  the  office  held  by  the 
payee  in  a  note  have  frequently  been  regard- 
ed as  descriptive  merely  of  the  person. 

The  court  in  Lester  v.  Mcintosh,  101  Ga. 
G75.  29  S.  E.  7,  in  which  a  note  was  made 
payable  to  A,  President,  states  that  the 
word  "president"  written  after  the  name 
of  the  payee  was  merelv  a  descriptive  term, 
and  must  be  considered  as  used  simply  for 
the  purpose  of  identifying  him,  and  not  as 
indicating  that  the  note  was  payable  to 
him  in  any  official  capacity.  This  was  said 
in  answer  to  the  objections  of  the  makers 
of  the  note,  that  the  suit  was  brought  in 
the  name  of  A,  President  of  the  B  Company, 
and  therefore  there  could  be  no  recovery. 
The  court  agreed  with  this  contention  that 
the  note  was  payable  to  A  individually, 
but  held  also  tnat  it  was  proper  to  treat 
the  action  as  brought  by  him  individually, 
notwithstanding  his  name  in  the  declara- 
tion was  followed  by  the  words,  "President 
of  the  B  company." 

Where  the  officer  is  named,  the  fact  that 
he  is  described  as  the  officer  of  a  corpora- 
tion will  be  construed  as  a  mere  descrip- 
tion of  the  person,  and  the  paper  regarded 
as  ps-yable  to  him  individually.  Chadsey  v. 
McCreery,  27  111.  253;  Hately  v.  Pike,  162 
111.  241,  63  Am.  St.  Rep.  304,  44  N.  E.  441. 

The  word  "cashier"  affixed  to  the  name 
of  a  person  to  whom  a  note  is  made  payable 
was  held  but 'descriptive  of  the  individual. 
Horah  ▼.  Long,  20  N.  C.  416  (4  Dev.  &  B. 
L.  274)   34  Am.  Dec.  378. 

And  the  addition  of  the  word  "cashier" 
to  the  name  of  the  payee  of  a  draft  was 
60  L.R.A.(N.S.) 


held   mere   deacriptio  persona",    in   Kose  v. 
Laffan,  2  Speers,  L.  424,  42  Am.  Dec.  376, 

On  tiie  other  hand,  the  designation  of 
the  payee  of  a  note  given  on  account  of 
transactions  between  the  maker  and  a  cor- 
poration, in  which  the  payee  as  an  individ- 
ual had  no  interest,  as  ''treasurer  of  tiie 
6  Company,"  has  been  held  to  be  not  mt>re- 
ly  a  description  of  him,  but  to  point  him 
out  as  an  officer  of  the  corporation.  Vater 
V.  Lewis,  36  Ind.  288,  10  Am.  Rep,  29. 

See  also  Nichols  v.  Frothingham,  45  Me. 
220.  71  Am.  Dec.  539. 

The  court  in  Vater  v.  Lewis,  supra, 
quotes  with  approval  from  Babcock  v.  Be- 
man,  11  N.  Y.  200,  the  statement  that  when 
a  note  is  made  payable  to  an  individual  as 
an  officer  of  a  corporation,  the  note,  without 
any  indorsement  from  *  the  payee,  is  the 
property  of  the  corporation  of  which  he  is 
an  officer. 

There  is  no  good  reason  for  disregarding 
an  official  title  used  in  connection  with  tlie 
name  of  the  payee  in  an  instrument,  and 
treating  it  as  a  mere  description  of  the  per- 
son. There  may  be  some  reason  for  treat- 
ing the  description  in  a  designation  "John 
Doe,  Tailor,"  or  "John  Doe,  Banker,"  as  a  , 
description  of  the  person,  but  when  he  is 
described  as  "John  Doe,  President,"  or 
"John  Doe,  Treasurer,"  even  with  the  name 
of  the  corporation  omitted,  it  should  be 
regarded  as  prima  facie  the  instrument  of 
the  company  of  which  he  is  such  officer. 

///.  Form  of  designation, 

a.  Payable  to  officer  without  designa- 

tion. 

A  bank  for  whose  benefit  a  note  was 
taken  in  the  name  of  its  president,  in  re- 
newal of  other  notes  which  had  named  the 
liank  as  payee,  and  immediately  upon  its 
execution  was  delivered  to  the  bank  as  its 
property,  and  ever  since  such  date  has  been 
Iield  by*^  it,  may  maintain  an  action  on  the 
note  in  its  own  name  as  the  real  partv  in 
interest.      Best    v.    Rocky    Mountain    Nat. 
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the  corporation  by  G.  W.  Merrill,  secretary 
and  treasurer. 

The  question  then  is:  Does  the  lan- 
guage used  in  the  above  note  make  the  un- 
named directors  the  payee,  or  does  it  make 
tiie  corporation  named  payee?  If  the  cor- 
poration is  the  payee,  then  the  transfer  by 
the  secretary  and  treasurer,  in  the  name  of 
the  corporation,  was  certainly  proper  and 
passed  the  title  of  the  corporation.  In  Mc- 
Broom  v.  Lebanon,  31  Ind.  268,  it  is  said: 
*'A  note  made  payable  to  the  treasurer  of 
what  purports  to  be  a  corporation,  without 
giving  tlie  name  of  the  treasurer,  is,  in 
effect,  payable  to  the  corporation,  and 
shows  that  the  corporation  is  the  party  in 
interest;  and  a  suit  on  the  note  is  properly 
brought  in  the  name  of  the  corporation." 


In  Nave  ▼.  Hadley,  74  Ind.  1.57.  the  conrt 
say:  "It  is  well  settled  that  a  note  pay- 
able to  the  cashier  of  a  bank  is  to  be 
deemed  payable  to  the  bank,  and  that  the 
bank  may  sue  thereon  as  payee;  .  .  . 
Baldwin  v.  Bank  of  Newbury,  1  Wall.  254, 
17  L.  ed.  534;  Garton  v.  Union  City  Nat. 
Bank,  34  Mich.  279;  First  Nat.  Bank  v. 
Hall,  44  N.  Y.  395,  4  Am.  Rep.  G98;  Pratt 
V.  Topeka  Bank,  12  Kan.  570;  Fisher  \. 
Ellis,  3  Pick.  322.  This  is  the  doctrine  of 
the  case  of  Bank  of  State  v.  Wheeler,  11 
Ind.  90."  In  Esley  v.  People,  23  Kan.  510, 
where  a  note  was  payable  to  "'the  order  of 
the  people  of  the  state  of  Illinois,"  and  the 
parties  to  the  suit  had  proceeded  on  the 
theory  that  the  payee  was  in  fact  *'the  state 
of   Illinois,"   the    supreme   court  sustained 


Bank,  37  Colo.  149,  7  L.R.A.(N.S.)  1035, 
85  Pac.  1124.  And  this  is  true  notwith- 
standing a  statute  which  provides  that  the 
trustee  of  an  express  trust,  which  includes 
a  person  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  may  sue  with- 
out joining  with  him  the  person  or  persons 
for  whose  benefit  the  action  is  prosecuted. 

In  Younff  v.  Hudson,  99  Mo.  102,  12  S. 
W.  632,  where  the  cashier  of  a  bank  in- 
dorsed a  note  payable  to  the  bank  to  him- 
self individually,  and  then  brought  suit 
upon  it,  the  action  was  held  maintainable, 
the  court  stating  that  the  note  was  evi- 
dently assigned  to  him  to  collect  for  the 
use  of  the  assignors,  but  that  this  does  not 
preclude  a  recovery,  since  an  assignee  of  a 
chose  in  action  arising  out  of  the  contract 
may  sue  upon  it  in  his  own  name,  though 
ihe  title  is  passed  to  him  only  for  the  pur- 
pose of  collection. 

In  White  v.  Stanley,  29  Ohio  St.  423, 
the  cashier  was  held  entitled  to  sue  upon 
a  note  indorsed  to  him  individually,  not- 
withstanding he  might  in  equity  be  account- 
able to  the  bank  for  the  proceeds. 

b,  Payable  to  officer  %f?ith  mere  title  of 
his  office  added. 

1,  President, 

A  note  payable  to  "A,  President,"  is  pay- 
able to  him  as  an  individual.  The  word 
"president"  written  under  his  name,  being 
merely  a  descriptive  term,  must  be  con- 
sidered as  meant  simply  for  the  purpose  of 
identifying  him,  and  not  as  indicating  that 
the  note  was  payable  to  him  in  any  official 
capacity.  Lester  v.  Mcintosh,  101  Ga.  675, 
29  S.  E.  7.  See,  supra,  for  fuller  state- 
ment  of  this  case. 

A  note  payable  to  the  order  of  **A,  Presi- 
dent," is  payable  to  A  individually,  al- 
though the  note  is  signed  with  the  compa- 
ny's name,  followed  by  the  signature  of  '*A, 
President."  It  was  accordingly  held  in 
this  case  that  an  indorsement  by  A  in  the 
form,  "A,  President,"  was  his  individual 
indorsement.  Hately  v.  Pike,  162  111.  241, 
53  Am.  St.  Rep.  304,  44  N.  E.  441. 

But  where  a  note  payable  to  "A,  Presi- 
dent," which  in  fact  belongs  to  the  company 
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of  which  A  is  president,  is  indorsed,  and  in 
a  suit  by  the  indorsee  such  note  is  pleaded 
as  being  the  property  of  the  company  of 
which  A  is  president,  the  indorsement  in 
the  form,  *'the  B  Company,  by  A,  Presi- 
dent," transfers  the  note  to  the  indorsee 
free  from  all  outstanding  equities  againi&t 
it  of  which  the  indorsee  did  not  have  notice. 
Mann  v.  Second  Nat.  Bank,  34  Kan.  74d, 
10  Pac.  150. 

Under  the  provision  of  the  negotiable  in- 
strument law,  that  "where  an  instrument  is 
drawn  or  indorsed  to  a  person  as  'cashier,' 
or  other  fiscal  officer  of  a  bank  or  corpora- 
tion, it  is  deemed  prima  facie  to  be  pay- 
able to  the  bank  or  corporation  of  which 
he  is  such  officer,  and  may  be  negotiated  by 
either  the  indorsement  oi  the  bank  or  cor- 
poration, or  the  indorsement  of  the  officer.'* 
— a  draft  payable  to  "A,  Pt.,"  was  payable 
to  the  bank,  where  there  was  nothing  in  the 
record  to  overcome  the  presumption  raistfi 
by  the  statute  that  the  draft  was  payable 
to  the  bank  of  which  A  was  president. 
Griffin  v.  Erskine,  131  Iowa,  444.  109  N. 
W.  13,  9  Ann.  Gas.  II93.  While  A  in  this 
case  was  president  of  the  bank,  for  a  num- 
ber of  years  previously  to  the  time  in  que»- 
tion  he  had  been  in  complete  control  of  the 
bank,  and  discharged  the  duties  ordinarily 
performed  by  the  cashier.  It  is  stated  that 
the  abbreviation  "Pres."  is  in  auch  common 
use  that  the  courts  will  take  judicial  no- 
tice of  its  meaning,  and  that  evidence  that 
the  abbreviation  "Pt."  is  understood  as 
meaning  president  among  bankers  is  compe- 
tent as  tending  to  explain  what  was  intend- 
ed. 

In  Wolcott  V.  Standley,  62  Ind.  198,  an 
action  on  a  note  payable  to  "A,  Pres.,"  was 
held  maintainable  by  A  for  the  benefit  of 
the  firm  (not  a  corporation)  of  which  ho 
was  president.  Upon  objection  that  ti:o 
members  of  the  firm  had  not  been  matic 
parties,  it  is  stated  that  the  complaint 
shows  upon  its  face  that  A  was  the  trus^tee 
of  a  trust  for  their  benefit,  uid  could  there 
fore  sue  without  joining  them  as  plain tiiTs. 

2,  Treasurer, 

1%  is  stated  in  9haw  ▼.  Stone,   1   Cnsh. 
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the  judgment.  In  the  case  of  Darby  v. 
Berney  Nat.  Bank,  97  Ala.  643,  11  So.  881, 
the  note  in  suit  was  payable  on  its  face  to 
**J.  B.  Cobbs,  Cashier,**  and  the  court,  in 
discussing  the  right  of  the  bank  to  main- 
tain the  suit  as  payee,  says:  "There  was 
no  indorsement  of  the  paper  by  Cobbs,  and 
the  point  is  taken  by  demurrer  that  the 
complaint  shows  the  legal  title  to  the  note 
to  be  in  Cobbs,  and  hence  that  plaintiff  was 
without  right  to  maintain  this  action.  The 
authorities  are  opposed  to  this  position, 
and  the  law  may  be  said  to  be  well  settled 
tliat  in  a  case  like  this  the  legal  title  is  in 
the  bank,  and  it  may  sue  in  its  own  name, 
averring  either  that  the  promise  was  made 
to  its  agent  for  it,  or  that  the  agent's  name 
was   used   by   adoption    for    that    of    the 


principal.  The  demurrer  was  properly 
overruled,'*— citing  authorities.  See  also 
1  Dan.  Neg.  Inst.  §  101;  Teideman,  Com. 
Paper,  §  17,  and  cases  cited;  Erwin  Lane 
Paper  Co.  v.  Farmers*  Nat.  Bank,  130  Ind. 
367,  30  Am.  St.  Rep.  246,  30  N.  E.  411; 
Nave  V.  First  Nat.  Bank,  87  Ind.  204; 
Vater  v.  Lewis,  36  Ind.  288,  10  Am.  Rep. 
29. 

We  believe  that,  as  a  matter  of  law,  the 
note  in  this  case  shows  the  corporation 
which  negotiated  it  to  have  been  the  real 
payee  and  owner,  and  that  it  therefore  had 
the  legal  title  and  could  transfer  the  same 
by  an  indorsement  in  the  name  of  the 
corporation.  Besides  in  this  case  if  it  need- 
ed, or  the  case  admitted  of,  evidence  as  to 
the  intentions  of  the  parties,  it  is  abundant- 


228,  that  drafts  made  payable  to  ''A,  Treas- 
urer,*' are  payable  to  A  personally,  but 
the  weight  of  authority  is  to  be  contrary. 

Thus,  a  note  payable  to  the  "order  of  A, 
Treasurer,  etc.,**  may  be  sued  upon  by  the 
corporation  of  which  he  is  treasurer.  Rut- 
land &  B.  R.  Co.  V.  Cole,  24  Vt.  33.  Parol 
evidence  was  held  admissible  that  A  was, 
at  the  time  the  note  was  given,  treasurer  of 
the  railroad  company,  and  that  the  dobt 
for  which  it  was  given  belonged  to  the  rail- 
road company.  It  is  held  uiat  the  action 
may  be  maintained  by  the  person  beneficial- 
ly interested  in  the  note,  and  it  is  stated 
that  it  is  not  important  to  allege  in  the  dec- 
laration that  the  note  is  made  payable  to 
the  company  by  the  name  of  their  treasurer. 
But  see  Johnson  v.  Catlin,  27  Vt.  87,  62 
Am.  Dec.  622,  and  United  States  Nat.  Bank 
V.  Burton,  68  Vt.  426,  3  Atl.  756,  infra. 

So,  in  Babcock  v.  Beman,  11  N.  Y.  200, 
it  was  held  that  a  note  payable  to  the 
order  of  "A,  Treas.,"  which  was  intended 
as  the  property  of  the  corporation  of  which 
he  was  treasurer,  would  be  regarded  as  the 
note  of  the  corporation,  and  when  he  has 
indorsed  it  in  the  form  in  which  it  is  thus 
made  payable  to  him,  to  one  who  receives 
it  on  account  of  a  demand  against  the  cor- 
poration, the  treasurer  cannot  be  held  indi- 
vidually liable  on  the  indorsement. 

In  "V^isconsin  Yearly  Meeting  v.  Babler, 
115  Wis.  289,  91  N.  W.  678  (a  case  involv- 
ing a  note  payable  to  the  order  of  "A, 
Treas.,  or  his  successor,**  secured  by  a  real 
estate  mortgage  in  which  the  mortgagee  is 
described  as  "A,  Treas.,  or  his  successor  in 
office  of  the  .  .  ."),  it  is  stated  that, 
had  the  note  been  payable  to  "the  order  of 
A,  Treas.,**  without  further  words,  it  might 
perhaps  be  claimed  that  the  word  "treas- 
urer** was  a  word  of  description  only,  but, 
followed  by  the  words,  "or  his  successor,** 
it  showed  beyond  doubt  that  A  held  the 
note  in  a  representative  capacity.  The 
question  in  this  case  was  as  to  the  liability 
of  one  who  had  purchased  the  note  and 
mortgage  from  the  treasurer,  who  had  in 
turn  embesszled  the  money  received  there- 
for. 

A  promissory  note  signed  "B  Company, 
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I  A,  Sec.  and  Treas.,**  payable  to  the  order 
.  of  "A,  Sec.  and  Treas.,**  and  indorsed  "A, 
Sec.  and  Treas.,**  is  a  note  of  the  corpo- 
ration, and  is  payable  to  and  indorsed  by 
the  corporation,  and  an  action  cannot  be 
maintained  against  A  personally  as  in- 
dorser.  Falk  v.  Moebs,  127  U.  S.  697,  32 
L.  ed.  266,  8  Sup.  Ct.  Rep.  1319. 

8.  Cashier. 

By  the  weight  of  authority  an  instru- 
ment payable  to  a  certain  desitniatcd  person 
whose  name  is  followed  with  the  word 
"cashier,**  in  the  form  "A,  Cashier,**  is  pay- 
able to  the  bank  of  which  he  is  cashier. 
The  custom  of  thus  doing  business  in  the 
mame  of  the  cashier  makes  it  apparent  that 
such  instruments  are  the  property  of  the 
bank. 

Hence,  the  bank  may  maintain  an  ac- 
tion thereon  in  its  own  name,  averring 
either  that  the  promise  was  made  to  its 
agent  for  it,  or  that  the  agent's  name  was 
used  by  adoption  for  that  of  the  principal, 
although  the  paper  is  not  indorsed  by  the 
cashier.  Darby  v.  Berney  Nat.  Bank,  97 
Ala.  643,  11  So.  881. 

A  note  payable  to  "A,  Cashier,  or  order, 
.  .  .  at  B,  Bank,*'  may  be  sued  upon  by 
B  Bank,  although  it  is  not  indorsed  by  A, 
since  the  instrument  plainly  indicates  that 
it  is  made  to  A,  not  as  an  individual,  but 
as  a  bank  officer,  and  that  it  is  a  contract 
with  the  bank.  Garton  v.  Union  Citv  Nat. 
Bank,  34  Mich.  279;  First  Nat.  Bank  v. 
Johnson,  133  Mich.  700,  95  N.  W.  975. 

A  draft  made  payable  "to  the  order  of 
A,  Cashier,**  is  payable  to  the  bank  of 
which  he  is  cashier,  and  it  may  sue  there- 
on as  a  bona  fide  holder  thereof,  although 
the  draft  is  not  indorsed  to  it  by  the  casii- 
ier.  First  Nat.  Bank  v.  Hall,  44  N.  Y.  395, 
4  Am.  Rep.  698.  It  was  alleged  in  the 
complaint,  and  admitted  in  the  answer,  that 
"the  draft  was  payable  to  the  order  of  the 
plaintiff's  cashier  as  such.** 

A  draft  payable  to  "A,  Cashier  or  order," 
is  in  law  drawn  in  favor  of  the  bank,  und 
it  may  sue  thereon  in  its  own  name. 
Wright  V.  Boyd,  3  Barb.  523. 

A  note  given  to  a  bank  for  money  loaned 
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ly  shown  that  it  was  in  fact  the  property 
of  the  corporation.  The  court  therefore 
erred  in  refusing  to  admit  the  note  in  evi- 
dence; but  for  this  error  the  plaintiff  would 
have  furnished  evidence  showing  a  right 
to  recover,  which  the  defendant  would  then 
have  had  the  right  to  overcome  if  he  could 
by  his  evidence. 

As  this  case  must  be  returned  for  a  new 
trial,  we  think  it  proper  to  observe  that, 
before  defendant  is  entitled  to  introduce 
evidence  as  to  the  fraud  and  failure  of 
consideration  alleged,  he  must  first  substan- 


tiate his  allegation  challenging  plaintOTi 
claim  of  innocent  purchaser  for  value  be- 
fore maturity.  While  the  defenses  urged 
would  be  good  as  between  the  maker  and 
payee,  they  are  not  good  as  against  an  in- 
nocent purchaser  for  value  in  good  faith  be- 
fore maturity. 

The  cause  should  be  revened  and  remand- 
ed for  a  new  triaL 

Per  Curiam: 

Adopted  in  whole. 


by  it,  which  is  treated  as  the  property  of 
the  bank,  is  the  property  of  the  bank,  al- 
though the  payee  therein  is  ''A,  Cashier," 
and  suit  may  be  maintained  by  the  bank 
upon  the  note  without  indorsement.  Look- 
out Bank  v.  AuU,  93  Tenn.  645,  42  Am.  St. 
Rep.  934,  27  S.  W.  1014. 

A  note  given  in  a  transaction  with  a 
bank,  made  payable  to  "A,  Cashier,"  may 
be  sued  upon  by  the  bank,  and  parol  evi- 
dence admitted  to  show  that  A,  at  the  time 
the  note  was  executed,  was  cashier  of  the 
plaintiff  bank,  and  in  taking  the  note  acted 
as  casliier  and  agent  of  the  bank.  Baldwin 
V.  Bank  of  Newberry,  1  Wall.  234,  17  L. 
ed.  534. 

In  Pratt  v.  Topeka  Bank,  12  Kan.  570, 
a  petition  in  an  action  by  a  bank  on  a 
note  indorsed  to  "A,  Casliier,"  which  al- 
leged an  indorsement  to  the  cashier  of  the 
bank,  was  held  to  sufficiently  show  title 
to  the  note  in  the  bank  to  withstand  a 
demurrer,  although  there  was  no  express' 
allegation  that  the  note  was  transferred  for 
tlie  use  and  'benefit  of  tlie  bank,  or  that  it 
was  indorsed  and  transferred  to  the  bank, 
or  that  the  bank  was  the  owner  or  holder. 

The  legal  title  to  a  note  which  at  ma- 
turity  has   been   paid    by   a   bank   and  in- 
dorsed to  "A,  Cashier,"  is  in  the  bank,  and 
it    may    maintain    an    action    against    the 
maker    thereof.      Watervliet    v.    White,    1 
Denio,    608.      The    decision    here,    however, 
rests  on  the  principle  that  the  bank  having  \ 
paid  the  note,  and  having  possession  of  it  j 
not  mala   fide,  its  right  of  action  thereon  | 
cannot  be  defeated  on  the  ground  that  the 
note  is  the  property  of  a  third  person. 

So,  under  a  statute  requiring  an  action 
to  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  the  right  to  sue  on  a  note 
payable  to  "A,  Casliier,"  is  in  the  bank  of 
which  he  is  cashier,  and  the  indorsement 
of  the  cashier  is  not  necessary  where  the 
note  was  given  to  the  bank  as  security  for 
an  overdraft.  Lacey  v.  Central  Nat.  Bank, 
4  Neb.  179. 

It  is  held  merely  in  other  cases,  without 
anything  being  stated  as  the  ownership  of 
the  paper,  that  suit  may  be  brought  by  the 
bank. 

A  suit  may  be  brought  upon  a  note  in- 
dorsed "to  A,  Cashier,"  in  the  name  of  the 
bank,  where  it  is  admitted  that  the  trans- 
action was  one  in  which  the  bank  alone  was 
interested.  Bank  of  Manchester  ▼.  Slason, 
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13  Vt.  334.     But  see  Johnson  v.  Catlin,  27 
Vt.  87,  62  Am.  Dec.  622. 

In  Fairfield  v.  Adams,  16  Pick.  38L  it 
is  held  that  the  indorsement  of  a  draft  to 
"A,  Cashier,"  vests  the  legal  title  in  A, 
and  he  may  maintain  an  action  thereon 
notwithstanding  the  beneficial  interest  miy 
be  in  another,  or  notwithstanding  A,  when 
he  recovers,  will  be  bound  to  account  for 
the  proceeds  to  another. 

But  in  Barney  v.  Newcemb,  9  Cuah.  46, 
it  was  held  that  where  a  bank  discounted  a 
draft  payable  to  "A,  Cashier,"  the  draft 
belonged  to  the  bank,  or  rather  to  the  in- 
dividual who  was  transacting  business  as 
a  bank,  and  that  he  might  maintain  an  ac- 
tion thereon  in  his  own  name.  In  this  case 
extraneous  facts  were  taken  into  consider- 
ation, while  this  docs  not  appear  to  have 
been  done  in  the  preceding  case.  It  seems 
from  these  decisions  that  in  this  juri!«ilic- 
tion,  at  least,  an  action  may  be  main- 
tained by  either  party. 

See  further  as  to  right  of  both  parties  to 
sue,  Johnson  v.  Capron,  27  Vt.  87,  62  Am. 
Dec.  622,  and  Davies  v.  Byrne,  10  Ga.  ;«y. 

See  also  Tainter  v.  Winter,  infra.  111. 
c,  4. 

The  bank  being  the  owner  of  the  paper,  a 
successor  in  office  of  the  cashier  to  whom 
the  note  is  made  payable  may  sue  as  trustee 
for  the  bank.     Dutch  v.  Boyd,  81  Ind.  146. 

And  if  the  cashier  indorses  it  again  in 
the  form  in  which  it  is  made  payable  to 
him,  the  bank  may  be  held  liable  upon  the 
indorsement.  Bank  of  State  v.  Wheeler,  21 
Ind.  90;  Bank  of  Genesee  v.  Patchin  Bank, 
13  N.  Y.  309;  Bank  of  New  York  v.  Musk- 
ingum Bank,  29  N.  Y.  619;  Blair  v.  First 
Nat.  Bank,  2  Flipp.  Ill,  Fed.  Cas.  No. 
1 ,485. 

A  draft  drawn  "to  the  order  of  A, 
Cash.,"  is  treated  as  the  property  of  the 
bank,  and  the  indorsement  by  the  cashier 
in  the  same  form,  as  the  indorsement  of 
the  bank,  in  Collins  v.  Johnson,  16  Ga.  43iS. 

The  particular  bank  of  which  the  payee 
is  cashier  may  be  shown  by  parol  evident^; 
at  least  it  was  so  shown  in  the  trial  cmirt. 
in  Collins  v.  Johnson,  supra,  and  the  tic 
cision  of  the  lower  court  sustained  by  the 
supreme  court. 

In  order  to  hold  the  bank  liable  as  an 
indorser  in  such  cases,  there  must  be  som«^ 
thing  to  connect  the  bill  with  the  bank 
which  is  sought  to  be  held.    Thus,  in  Bank 
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of  New  York  y.  Muskingum  Bank,  29  N. 
Y.  019,  it  is  stated  that,  had  there  been 
nothing  in  the  case  to  connect  the  bill  with 
the  defendant  bank,  the  cashier  would  have 
been  regarded  as  payee  and  indorser  individ- 
ually, and  the  abbreviation  affixed  to  his 
own  name  considered  as  a  deacriptio  per- 
sonce;  but  when  his  official  position  is 
shown,  connected  with  the  fact  that  the 
bill  was  the  property  of  the  bank,  and  in 
the  regular  course  of  business  transmitted 
to  its  agent  for  collection,  it  is  then  shown 
that  the  indorsement  is  an  official  one. 

The  note  in  Blair  v.  First  Nat.  Bank, 
2  Flipp.  Ill,  Fed.  Cas.  No.  1,485,  was  regu- 
larly indorsed  in  the  due  course  of  trade 
by  the  cashier  and  full  consideration  paid 
by  the  indorsee. 

In  the  bank  of  Qenesee  v.  Patchin  Bank, 
13  N.  Y.  309,  the  bill  of  exchange  was  trans- 
mitted in  the  regular  course  of  business. 

A  certificate  of  deposit  payable  to  "A, 
Cashier,"  may  be  transferred  by  the  cashier 
so  as  to  vest  title  in  his  transferee,  even 
t  -though  transferred  by  the  cashier  in  that 
form,  since  the  bank,  by  having  taken  a 
•certificate  in  the  name  of  its  cashier,  en- 
abled him  to  commit  a  fraud,  and  if  any 
loss  is  occasioned  thereby,  the  bank  must 
bear  it.  St.  Louis  Perpetual  Ins.  Co.  v. 
Cohen,  9  Mo.  421. 

See  Griffin  t.  Erskine,  131  Iowa,  444,  109 
N.  W.  13,  9  Ann.  Cas.  1193,  supra. 

In  Nave  v.  Hadley,  74  Ind.  155,  it  is  held 
that  an  action  may  be  maintained  on  a  note 
made  payable  to  "A,  Cashier,"  by  all  the 
partners  in  the  bank  of  which  A  is  cashier. 
The  doctrine  that  the  principal  must  be  dis- 
closed in  order  to  be  entitled  to  sue  upon 
A  contract  made  with  his  agent  is  referred 
to,  but  is  stated  to  be  of  noneifect  in  this 
cose,  since  the  cashier  was  one  of  the  part- 
ners and  joined  in  the  action;  and  it  is 
stated  that  the  judgment  forever  concludes 
him  from  asserting  any  interest  different 
from  that  8.tated  in  the  complaint.  This 
case,  of  course,  is  little  authority  on  the 
question  annotated. 

But  it  has  been  held  tliat  a  bill  or  note 
payable  to  "A,  Cashier,"  may  be  sued  upon 
by  A,  some  cases  going  to  the  extent  of 
holding  the  legal  title  to  be  in  him. 

Thus,  a  bond  payable  to  "A,  Cashier,  or 
order,"  is  legally  due  to  the  cashier  person- 
ally, the  word  "cashier"  attached  to  his 
name  being  but  descriptive  of  the  individ- 
ual to  whom  the  note  is  payable.  Horah  v. 
T>ung,  20  N.  C.  416,  (4  Dev.  &  B.  L.  274), 
34  Am.  Dec.  378.  It  is  stated  that  whether 
a  cashier  is  a  trustee  for  the  bank  or  any 
other  person  is  an  inquiry  with  which  a 
•court  of  law  has  no  concern. 

The  legal  title  to  a  draft  drawn  in  favor 
^f  "A,  Cashier,  or  order,"  is  in  A,  and 
he  may  maintain  an  action  thereon  in  his 
-own  name.  Rose  v.  Laffan,  2  Speers,  L. 
424,  42  Am.  Dec.  376.  The  action  in  this 
case,  however,  was  for  the  use  of  the  bank 
•of  which  A  was  cashier.  See  subsequent 
South  Carolina  case,  Dupont  v.  Mt.  Pleas- 
:ant  Ferry  Co.  infra. 

A  note  pavable  to  "A,  Cashier,  or  order," 
^0  L.RJ1.(N.S.)  .71 


is  payable  to  A,  since  the  promise  is  to 
pay  him  or  the  person  to  whom  he  shall 
order  it  to  be  paid,  and  therefore  the  bank 
of  which  A  is  cashier  cannot  maintain  an 
action  on  the  note.  Bank  of  United  States 
V.  Lvman,  20  Vt.  666,  Fed.  Cas.  No.  924 
(U.  S.  C.  C.  App.  Dec.).  It  is  stated  that 
the  bank  is  not  'named  in  the  note  at  all. 
either  as  principal  or  otherwise,  nor  can  it 
be  inferred  from  anything  contained  in  the 
note  that  it  was  made  even  in  trust  or  for 
the  benefit  of  the  b^nk,  or  that  the  bank  has 
any  interest  whatever  in  it,  so  tliat  parol 
evidence  is  admissible  to  show  that  the 
bank  is  the  real  principal,  and  that  it  may 
sue  upon  the  note  as  such. 

For  the  purpose  of  suit,  a  note  indorsed 
to  "A,  Cashier  or  order,"  is  the  property 
of  the  cashier.  McHenry  v.  Ridgely,  3  111. 
309,  35  Am.  Dec.  110. 

An  action  may  be  maintained  bv  A  upon 
a  bill  of  exchange  payable  "to  the  order 
of  A,  Cashier."  Johnson  v.  Catlin,  27  Vt. 
87,  62  Am.  Dec.  622.  It  is  also  held  in 
this  case  that  a  recovery  may  be  had  upon 
a  general  money  count,  for  the  amount  due 
on  the  bill  of  exchange.  The  rule  previously 
adhered  to  in  Vermont,  that  the  principal 
might  bring  an  action  upon  an  instrument 
thus  made  payable,  is  disapproved,  and,  while 
it  is  not  denied  that  the  principal  may  main- 
tain such  an  action,  thus  leaving  such  an 
action  to  be  brought  in  the  name  either  of 
the  principal  or  the  agent,  it  is  held  that  the 
action  by  tlie  cashier  is  well  brought.  In 
the  subsequent  Vermont  case  of  United 
States  Nat.  Bank  v.  Burton,  58  Vt.  426,  3 
Atl.  756,  an  action  was  held  maintainable 
by  the  bank  upon  a  note  indorsed  to  "A, 
Cashier.  B  Bank." 

See  Fairfield  v.  Adams,  ]16  Pick.  381, 
supra. 

In  an  action  on  a  draft  payable  to  the 
order  of  "A,  Cashier,"  by  A,  for  the  use 
of  the  drawers  of  the  draft,  it  is  stated  in 
Davis  V.  Baker,  71  Ga.  33,  that  A  has  thi^^ 
legal  title  to  the  draft,  and  can  sue  and 
recover;  but  no  question  was  raised  be- 
tween A  and  the  bank  of  which  he  was 
cashier,  the  question  being  as  to  whether  he 
or  the  drawers  of  the  draft  could  sue. 

c.    Payable  to  officer  with  title  of  ofjiee 
added,  folloxred  hy  name  of  company, 

1.  President. 

A  note  payable  "to  the  order  of  A,  Presi 
dent  of  the  B  Company,"  is  payable  to  the 
order  of  the  B  Company.  Nichols  v.  Froth- 
ingham,  45  Me.  220,  71  Am.  Dec.  539.  The 
court  here  makes  the  determinative  crite- 
rion as  to  who  is  the  payee  the  intention  of 
the  party,  but  apparently  arrives  at  that 
intention  from  a  construction  of  the  con- 
tract itself. 

Consequently,  an  indorsement  in  the 
form,  "B  Company,  by  A,  President,"  trans- 
fers title  to  the  note.     Ibid. 

So.  an  indorsement  of  a  promissory  note 
by  the  payee  therein  named,  "to  the  order 
of  A,  Pr*8t.,  B  Companv,"  transfers  the 
title  to  the  B  Company,  where  the  president 
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treats  the  instrument  as  the  property  of 
the  company  hy  discounting  it  before  due 
as  belonging  to  it,  and  proclaiming  it  to 
belong  to  the  company  when  offered  as  a 
discount  in  an  action  against  it.  Dupont 
V.  Mt.  Pleasant  Ferry  Co.  9  Rich.  L.  255. 

On  the  contrary,  in  V^anNess  v.  Forrest, 
8  Cranch,  30,  3  L.  ed.  478,  an  action  by  A 
on  a  note  payable  to  A,  President  of  a  com- 
mercial company,  it  is  stated  that  liuch  a 
suit  can  be  brought  only  in  the  name  of 
A;  that  it  cannot  be  brought  in  the  name 
of  the  company,  since  the  legal  title  is  in 
A,  who  recovers  the  money  in  his  own  name 
as  a  trustee  for  the  company.  Apparently, 
however,  the  commercial  company  was  not 
a  corporation.  See  Baldwin  v.  Bank  of 
Newbury,  1  Wall.  234,  17  L.  ed.  534,  and 
Falk  V.  Moebs,  127  U.  S.  597,  32  L.  ed. 
266,  8  iSup.  Ct.  Rep.  1319,  supra,  for  subse- 
quent decisions  of  United  States  Supreme 
Court. 

2.  Trustees, 

A  note  payable  to  A  and  B  "and  their 
succesBora,  trustees  of  the.  C  Academ}',"  or 
their  order,  mav  be  sued  upon  by  the 
trustees.  Binney  v.  Plumley,  6  Vt.  600,  26 
Am.  Dec.  313.  It  is  stated  that  if  the 
trustees  had  been  mere  servants  or  agents 
of  the  .corporation,  and  had  made  a  con- 
tract in  behalf  of  the  corporation,  the  action 
should  be  in  the  corporate  name,  but  the 
trustees  were  not  mere  servants  or  agents 
who  had  no  legal  interest  in  their  contract, 
but  acted  as  trustees,  and  titerefore  took  a 
legal    interest. 

Where  the  term  of  office  of  the  trustees 
to  whom  a  note  payable  to  "A  and  B, 
Trustees  of  C,  or  their  successors  in  office," 
is  given,  has'  expired,  the  note,  when  in 
the  hands  and  under  the  control  of  their 
successors  in  office,  is  to  be  treated,  so  far 
as  a  right  to  control  the  property  of  C  is 
concerned,  as  equitably  assigned  to  the 
successors  in  office,  and  therefore  thev  mav 
maintain  an  action  thereon  in  the  name  of 
the  original  trustees,  without  power  in  the 
original  trustees  to  compromise  or  dismiss 
the  suit.  Pierce  v.  Robie,  39  Me.  205,  63 
Am.  Dec.  614. 

But  it  has  been  held  that  a  note  payable 
"to  the  order  of  A,  President  of  the  Board 
of  Trustees  of  Loans  to  the  B  company/' 
is  payable  to  A,  who  holds  the  legal  title 
to  the  note,  and  an  assignment  by  him  in 
the  form  "A,  President  of  Board  of  Trust- 
ees/* transfers  the  title  to  the  note.  Van 
Buskirk  v.  Day,  32  111.  260. 

And  in  Society  of  Chaplin  v.  Canada,  8 
Conn.  286,  it  was  held  that  no  action  could 
be  maintained  by  the  society  on  a  note 
payable  to  "A,  B,  and  C,  and  their  suc- 
cessors for  the  time  being,  as  trustees  for 
the  society  called  and  known  by  the  name 
of  D,"  it  being  stated  that  the  legal  in- 
terest was  in  the  trustees. 

3,  Superintendent, 

An  action  may  be  maintained  on  a  note 
pavable  to  "A,  Superintendent  of  the 
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works,"  by  A  in  his  own  name,  describing* 
himself  in  the  petition  as  he  is  describi-d 
in  the  note,  as  superintendent  of  the  works, 
since  the  maker  of  the  note  will  be  fully 
protected  by  paying  it  to  the  one  to  whom 
he  gave  it.  Durfee  v.  Morris,  49  Mo.  5.5. 
There  was  no  contest  about  the  title  to  the 
note  in  this  case,  and  it  is  stated  that  the 
question  whether  it  was  properly  taken  in 
the  payee's  name  is  a  question  between  htm 
and  his  corporation,  and  in  no  way  affects 
the  maker  of  the  note. 

4.  Treamirer, 

A  note  payable  to  "the  order  of  A,  Trea» 
urer  of  the  B  Company,''  is  in  legal  con- 
templation a  contract  with  the  compaoj. 
Vater  v.  Lewis,  36  Ind.  288,  10  Am.  Rep. 
29.  It  was  shown,  apparently  without  ob- 
jection in  this  case,  that  the  transaction 
in  which  the  note  was  given  was  with  the 
corporation,  and  this  was  given  some  weight 
in  the  decision  of  the  question. 

Consequently,  the  maker  is  estopped  to 
deny  the  existence  of  the  corporation.    Ibid. 

A  note  payable  to  "A,  Treasurer  of  the 
ministerial  and  school  fund  of  B,  or  his 
successor  in  that  office,"  is  the  property  of 
the  trustees  of  the  fund,  who  are  consti- 
tuted and  declared  to  be  a  bodv  corporate. 
Tainter  v.  Winter.  53  Me.  348.' 

Consequently,  the  successor  in  office  of 
the  treasurer  may  sue  on  the  note.    Ibid. 

It  is  stated  in  Tainter  v.  Winter,  supra, 
that  an  action  on  the  debt  may  be  main- 
tained in  the  name  of  the  treasurer  or  in 
that  of  the  corporation. 

In  Trustees  of  Ministerial  &  School  Fund 
V.  Parks,  10  Me.  441,  an  action  was  held 
maintainable  on  *'a  note  payable  to  A,  Treas- 
urer of  the  ministerial  and  school  fnnd  in 
B,  or  his  successor  in  office,"  by  the  tni8t«H«» 
of  tlie  fund,  a  body  corporate  with  power  to 
sue,  it  being  stated  that  the  entire  con- 
sideration that  passed  was  between  the 
trustees  and  the  defendant;  that  A  was  the 
agent  or  mere  instrument  of  the  trustee?, 
acting  in  their  behalf  and  in  a  business  in 
which  they  were  exclusively  interested. 
The  court  does  not  negative  the  right  to 
bring  the  action  in  the  name  of  A,  but  safi- 
gests  that  the  right  to  do  so  is  doubtful 
See  Clap  v.  Day,  infra,  for  an  earlier  de- 
cision in  this  state  in  the  case  of  an  unin- 
corporated association. 

In  Patton  v.  Melville,  21  U.  C.  Q.  B.  263. 
it  was  held  that  a  promise  by  a  subscriber 
to  pay  "A,  Treasurer  of  the  building  com- 
mittee of  the  congregation  of  B  Church,*' 
an  unincorporated  association,  is  a  promis- 
sory note,  and  may  be  sued  upon  by  the  ad- 
ministratrix of  A  for  the  benefit  of  the 
church. 

On  the  contrary,  it  is  held  in  Chadfev  t. 
McCreery,  27  Ill.*253,  that  a  note  given  hj 
a  subscriber  to  the  stock  of  a  railroad 
company,  to  "A,  Treasurer  of  the  B  Com- 
pany," is  payable  to  the  treasurer,  and  hi" 
description  as  treasurer  of  the  company  i? 
a  mere  description  of  the  person.  The  name 
of  the  railroad  company  was  transposed  m 
the  note  from  the  actual  name,   bat  it  i» 
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stated  that  this  can  be  of  no  manner  of 
consequence  in  the  suit,  since  the  note  is 
payable  to  the  treasurer. 

5.  Cashier, 

In  accordance  with  the  rule  above  with 
reference  to  an  instrument  made  payable 
to  '*A,  Cashier/'  without  designating  the 
bank  or  other  corporation  of  which  he  is 
cashier,  a  note  made  payable  to  "A,  cash- 
ier of  B  Bank/'  is  payable  to  the  bank. 
Consequently,  the  bank  may  sue  upon  it  as 
payee,  Erwin  Lane  Paper  Co.  v.  Farmers' 
.Vat.  Bank,  130  Ind.  307,  30  Am.  8t.  Rep. 
240,  30  N.  E.  411.  And  suit  may  be  main- 
tained without  the  indorsement  of  the  cash- 
ier.    Nave  V.  First  Nat.  Bank,  87  Ind.  204. 

8o,  an  action  may  be  maintained  by  the 
B  Bank  on  a  note  indorsed  to  "A,  Cashier 
B  Bank."  United  States  Nat.  Bank  v. 
Burton,  58  Vt.  426,  3  Atl.  750.  This  case 
cites  as  authoritv  Rutland  &  B.  R.  Co.  v. 
Cole,  24  Vt.  33,  but  does  not  notice  John- 
»on  v.  Catlin,  27  Vt.  87,  62  Am.  Dec.  622, 
both  supra. 

See  Dutch  v.  Boyd,  81  Ind.  146,  supra, 
the  form  in  which  the  note  was  made  pay- 
able is  not  clear,  but  a  mortgage  given  to 
M*eure  the  note  was  made  pavable  to  "A, 
Cashier  of  B  Bank." 

The  assignment  of  a  mortgage  to  ''A, 
Cashier  of  B  Bank,"  is  such  an  assignment 
as  authorizes  the  B  bank  to  sue.  Michigan 
State  Bank  v.  Trowbridge,  92  Mich.  i2l7, 
.52  N.  W.  632.  Nothing  is  said  as  to  the 
assignment  of  the  note  secured  by  the  mort- 
gage. 

On  a  note  indorsed  to  "A,  as  Cashier  of 
the  B  Bank,"  for  money  advanced  by  the 
bank,  A  may  maintain  an  action  in  his 
name  as  cashier  of  the  B  Bank.  Davies  v. 
Bvrne,  10  Ga.  320.  It  is  stated  that  either 
the  cashier  or  the  bank  mav  maintain  an 
action  on  such  an  instrument. 

On  the  contrary,  it  has  been  held  that 
an  action  may  be  maintained  upon  a  note 
indorsed  to  "A,  Cashier  of  the  B  Bank,"  by 
A.  It  was  urged  that  the  indorsement  in 
this  case  transferred  the  note  to  the  bank, 
but  the  court  states  that  the  indorsement  in 
the  form  in  which  it  was  made  transferred 
to  the  bank  no  legal  right  to  sue  in  its 
corporate  character,  and  that  it  follows 
from  this  that  the  assignment  vested  in  A 
himself  the  legal  right  to  sue.  In  the  de- 
claration A  styled  himself  "cashier  of  the 
B  Bank,"  but  it  is  stated  by  the  court  that 
this  is  not  stating  that  the  right,  either 
legal  or  equitable,  to  the  instrument,  is  in 
the  bank.  Porter  T.  Nekervis,  4  Rand. 
(Va.)   359. 

An  instrument  is  not  non-negotiable  be- 
cause it  is  made  payable  to  the  order  of 
**A,  Cashier  of  the  B  Company,  or  his  suc- 
cessor in  his  office."  Haynes  v.  Beckman,  6 
La.  Ann.  224. 

d.  Payable  to  one  as  officer  of  a  named 

company. 

An  action  may  be  maintained  by  the 
trustees,  on  a  note  payable  to  A,  B,  and  C, 
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as  trustees  of  a  land  company,  given  by  a 
purchaser  of  land  from  the  company,  al- 
though one  of  the  trustees  has  conveyed  his 
interest  in  the  company,  since  they  are  par- 
ties to  the  note,  and  suit  may  be  maintained 
in  their  name  for  the  benefit  of  the  real 
parties  in  interest.  Cartwright  v.  Gardner, 
5  Cush.  273. 

An  action  may  be  maintained  by  A  in  his 
own  name,  on  a  note  payable  to  him  "as 
treasurer  of  the  proprietors  of  the  new 
meeting  house  in  B,  or  his  successor  in  said 
office  (an  unincorporated  association).'' 
Clap  V.  Day,  2  Me.  305,  11  Am.  Dec.  99. 

See  Society  of  Chaplin  v.  Canada,  8  Conn. 
286. 

See  also  Davies  v.  Byrne,  10  Ga.  329, 
supra. 

c.  Payable  to  officer  of  a  certain  coni' 
pany  without  naming  any  individual. 

In  this  form,  no  individuals  are  named 
in  designating  the  payee  or  indorsee,  and 
this  is  a  fact  to  be  considered  in  determin- 
ing the  intention  of  the  parties. 

A  note  given  to  the  "president  and  di- 
rectors of  the  A  bank"  is,  by  necessary  in- 
tendment, payable  to  the  corporation,  since 
the  president  and  directors  are  those  whc 
manage  its  concern,  and  it  would  be  most 
unreasonable  to  suppose  that  the  note  was 
meant  to  be  for  their  benefit  as  individ- 
uals. Hazard  v.  Planters'  &  M.  Bank,  4 
Ala.  299. 

See  Newport  Mechanics*  Mfg.  Co.  v.  Star- 
bird,  10  N.  H.  123,  34  Am.  Dec.  145,  supra. 

An  indemnity  bond  under  seal,  given  to 
the  "directors  of  the  said  B  Company,"  may 
be  sued  upon  by  the  B  Company  (although 
there  is  no  averment  in  the  p*etition  that 
the  bond  was  made  pa\'able  to  the  plain- 
tiff by  the  name  and  description  used.  Bay- 
lev  v.  Onondaga  County  Mut.  Ins.  Co.  6 
Hill,  476,  41   Am.  Dec.  759. 

A  note  indorsed  to  the  trustees  of  the 
A  University  does  not  vest  title  in  the 
trustees  individually,  and  where  the  note 
has  been  indorsed.  "Trustees  of  A  I'niver- 
sity,  by  B,  Treas.,"  title  to  the  same  is 
passed.  Savers  v.  First  Nat.  Bank,  89  Ind. 
230. 

So,  in  Holmes  v.  Jacques.  L.  R.  1  Q.  B. 
376,  12  Jur.  N.  S.  486,  35  L.  J.  Q.  B.  N.  S. 
130,  14  L.  T.  N.  S.  252,  14  Week.  Rep.  584, 
a  promise  to  pay  to  the  "trustees  of  the 
A  Chapel,  .  .»  .  or  their  treasurer  for 
the  time  being,"  was  held  to  be  a  promissory 
note,  and  it  was  further  held  that  suft 
might  be  maintained  thereon  by  the 
trustees. 

A  promise  to  pay  "the  commissioners 
of  the  A  Railroad  Company,"  which  is  given 
for  stock  subscribed  for  bv  the  maker  of 
the  note,  is  in  effect  a  promise  to  the  cor- 
poration through  the  commissioner,  and  may 
be  sued  upon  by  the  railroad  company. 
V^ermont  C.  R.  Co.  v.  Clayes,  21  Vt.  30. 

In  Robertson  v.  Steward,  1  Mann.  &  G. 
511,  1  Scott,  N.  R.  419,  it  was  held  that 
the  general  manager  of  the  National  Pro- 
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vincial  Bank  of  England,  which  had  branch- 
es located  in  diiTerent  cities,  might  main- 
tain an  action  upon  a  note  given  at  one 
such  branch  bank,  and  payable  to  the  "man- 
ager of  the  National  Provincial  Bank  of 
England/'  The  petition  contained  the  alle- 
gation that  the  note  was  made  payable  to 
the  plaintiff,  ''by  the  name  and  description 
of  the  manager  of  the  Provincial  Bank  of 
England." 

A  note  payable  to  *'the  cashier  of  the  A 
Bank*'  is  payable  to  the  bank.  Commercial 
Bank  v.  French,  21  Pick.  486,  32  Am.  Dec. 
280. 

A  note  payable  to  the  ''treasurer  of  the 
A  corporation"  is  in  effect  payable  to  the 
corporation.  McBroom  v.  Lebanon,  31  Ind. 
2G8. 

A  note  payable  to  "the  treasurer  of  tlic  A 
society  or  order"  is  the  property  of  the  A 
socictv.  McDonald  v.  McLaughlin,  74  Me. 
480. 

The  treasurer  at  the  time  an  action  is 
brought  upon  such  a  note  may  bring  the 
suit  in  his  name,  or  an  assignee  of  the  note 
may  sue  in  the  name  of  the  treasurer.    Ibid. 

The  corporation,  may  sue  upon  such  a 
note  under  a  Code  provision  that  every  ac- 
tion must  be  prosecuted  in  the  name  of  the 
real  party  in  interest  (McBroom  v.  Leban- 
on, supra),  and  the  treasurer  cannot  (Al- 
ston V.  Heartroan,  2  Ala.  609). 

It  seems  to  have  been  conceded  in  Al- 
ston V.  lleartman,  supra,  that  a  promissory 
note  payable  to  "the  order  of  tlie  treasurer 
of  the  A.  institute"  was  the  property  of  the 
corporation,  the  question  being  wliether  the 
treasurer  might  maintain  an  action  in  his 
name  on  the  note.  It  was  held  that  this 
could  not  be  done;  that  no  legal  right  to 
sue  vested  in  the  treasurer,  since  the  cor- 
poration was  the  party  contracted  with, 
and  in  its  name  the  action  should  be 
}>rought.  This  case  follows  the  earlier  Ala- 
bama case  of  Ewing  v.  Medlock,  5  Port. 
(Ala.)  82,  where  it  was  held  that  no  action 
could  be  maintained  by  the  treasurer  of  an 
unincorporated  association  on  a  promise  to 
pay  "to  the  treasurer  of  the  A  Club." 

in  Piggott  V.  Thompson,  3  Bos.  &  P.  147, 
it  was  held  that  no  action  .could  be  main- 
tained in  the  name  of  the  treasurer  on  an 
agreement  in  writing  to  pay  the  rent  of  cer- 
tain tolls  to  the  "treasurer  of  the  commis- 
sioners," the  court  stating  that  the  mani- 
fest intention  of  the  agreement  was  that  the 
money  should  be  paid  to  any  person  whom 
the  commissioners  should  chose  to  make 
their  treasurer  for  the  time  being. 

It  is  held  in  Yates  v.  Nash,  8  C.  B.  N.  S. 
581.  6  Jur.  N.  S.  1343,  2  L.  T.  N.  S,  430,  29 
L.  J.  C.  P.  N.  S.  306,  8  Week.  Rep.  764,  that 
a  draft  payable  "to  the  order  of  the  treas- 
urer for  the  time  being  of  the  B  institution" 
is  not  a  bill  of  exchange,  and  cannot  be  de- 
clared upon  as  such. 

A  note  payable  "to  the  secretary  for  the 
time  being  of  the  B  Insurance  Society"  is 
not  a  promissory  note.  Cowie  v.  Stirling, 
6  El.  &  Bl.  333/2  Jur.  N.  S.  663,  25  L.  J. 
Q.  B.  N.  S.  335.  4  Week.  Rep.  543. 

W.  A.  E. 
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MISSOURI,  OKLAHOMA,  k  GULF  RAIL- 
WAY COMPANY,  Plff.  in  Err, 

V. 

FRANK  BROWN. 

(—  Okla.  — ,  136  Pac.  1117.) 

Master  and  servant  —  Independent  con- 
.  tractor  —  unlawful  act. 

1.  A  person  cannot  employ  another  per- 
son to  do  for  him,  as  an  independent  eon- 
tractor,  an  unlawful  thing,  and  thus  escapi* 
the  consequences  of  the  unlawful  act  when 
sued  for  damages  occasioned  thereby. 

Damages  —  dcstrnction  of  crop. 

2.  in  a  suit  for  damages  for  the  destruc- 
tion of  a  growing  crop,  such  damages  art- 
to  be  estimated  as  of  the  time  of  the  injury, 
and  the  measure  to  be  applied  is  compensa- 
tion for  the  value  of  the  crops  in  the  con- 
dition in  which  they  were  at  the  time  of 
their  destruction. 

Same  —  determination  of  value. 

3.  In  arriving  at  the  value  of  a  in^win^ 
crop,  it  is  proper  to  show  by  evidence  the 
probable  yield  under  proper  cultivation, 
and  the  value  of  such  probable  yield  when 
matured,  gathered,  prepared,  and  ready  for 
sale:  also  the  probable  cost  of  proper  cul- 
tivation necessary  to  mature  the  crop,  as 
well  as  the  cost  of  its  gathering,  prepara- 
tion, and  transportation  to  market.  Thr 
difference  between  such  probable  value  in 
the  market  and  the  cost  of  finishing  the 
cultivation,  and  gathering,  preparing,  and 
transportation  to  market  will  ordinarily 
represent  the  value  at  the  time  of  loss  with 
as  much  certainty  as  any  other  method. 

Same  —  value  of  labor. 

4.  The  value  of  the  labor  bestowed  on  a 
growing  crop  in  bringing  it  forward  to  the 
time  of  its  wrongful  destruction  does  not 
ordinarily  afford  either  a  sufficient  or  safe 
measure  of  the  damages  occasioned  by  itsi 
loss. 

Evidence  —  destruction  of  crop  —  safl* 
ciency. 

5.  In  a  suit  for  crop  damage,  wherein  it 
is  alleged  that  defendant  railroad  unlaw- 
fully entered  upon  the  land,  and  tore  down 
and  destroyed  the  fencing,  thus  permitting 
animals  to*  destroy  the  crops,  and  the  evi- 
dence of  plaintiff  shows  that  defeD<iant. 
til  rough  persons  acting  for  it,  did  break 
plaintiff's  fence,  and  enter  upon  lands  of 
which  he  was  in  the  rightful  posseasioa,  and 

Headnotes  by  Brkweii,  C. 

Note.  —  As  to  measure  of  damages  for 
injury  to  or  destruction  of  growing  crops, 
see  notes  to  Teller  v.  Bav  &  River  Dredging 
Co.  12  L.R.A.(X.S.)  267:  Missouri  P.  R. 
Co.  v.  Sayers,  27  L.R.A.{N.S.)  168:  United 
States  Smelting  Co.  v.  Sisam,  37  LJt^A. 
(N.S.)  976;  and  International  Affriculturrl 
Corp.  V.  Abercrombie,  49  L.R.A.(N.S,)  4I'». 
and  references  therein  to  other  notes. 


MISSOURI,  O.  &  G.  R.  CO.  v.  BROWN. 


1125 


because  of  such  breaking  of  and  leaving 
down  the  fencing  the  crops  were  destroyed, 
a  prima  facie  case  is  made;  and  in  the  ab- 
sence of  evidence  upon  the  part  of  the  de- 
fendant that  it  had  acquired  in  some  way 
a  right  of  way  over  the  land,  and  thereby 
liad  a  right  to  break  and  enter,  a  verdict 
for  plaintiff  will  not  be  disturbed* 

(November  11,  19131) 

fj^RROR  to  the  County  Court  for  Bryan 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  value  of  crops  alleged  to  have  been 
destroyed  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  commission- 
er's opinion. 

Messrs.  Alexander  New  and  Arthur 
Miller,  with  Messrs.  £.  R.  Jones,  J.  C. 
Wllliott,  and  M.  Ij.  Perkins,  for  plaintiff 
in  (»rror; 

Damages  to  a  growing  crop  are  to  be 
estimated  as  of  the  time  of  the  injury,  and 
the  measure  thereof  is  compensation  for 
the  value  of  the  crops  at  such  time. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Johnson, 
2.5  Okla.  760,  27  L.R.A.(N.S.)  879,  107  Pac. 
662;  4  Sutherland,  Damages.  3d  ed.  p. 
2997,  §  1023;  Hunt  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  126  Mo.  App.  261,  103  S. 
W.  133;  8  Am.  &  Eng.  Enc.  Law,  3d  ed. 
330:  13  Cyc.  208;  Sutherland,  Damages, 
1023;  3  Sedgw.  Damages,  8th  ed.  §  937; 
3  Joyce,  Damages,  2126;  Hosli  v.  Yokel, 
67  Mo.  App.  622;  Chicago,  B.  &  Q.  R.  Co.  v. 
Emmert,  63  Neb.  237,  68  Am.  St.  Rep.  602, 
73  N.  W.  640;  Irwin  v.  Nolde  (Irwin  v. 
Hess)  176  Pa.  694,  36  L.R.A.  416,  35  Atl. 
217;  Thompson  v.  Chicago,  B.  &  Q.  R.  Co. 
23  L.R.A.(N.S.)  31Q,  note,  84  Neb.  482,  121 
X.  W.  447;  Teller  v.  Bay  &  River  Dredging 
Co.  12  L.R.A.(N.S.)  267.  note,  161  Cal. 
209,  90  Pac.  942,  12  Ann.  Cas.  779. 

There  was  no  proof  of  value  of  the  crop 
destroyed. 

28  Cyc.  345;  Chicago,  R.  I.  k  P.  R.  Co. 
v.  Johnson,  25  Okla.  760,  27  L.R.A.(N.S.) 
879,  107  Pac.  662;  St  Louis  &  S.  F.  R.  Co. 
V.  Dale,  128  Pac.  137;  13  Enc.  Ev.  532: 
.33  Cyc.  375;  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Borsky,  2  Tex.  Civ.  App.  545,  21  S.  W. 
1011:  Ward  v.  Chicago,  M.  &  St.  P.  R.  Co. 
61  Minn.  449,  63  N.  W.  1104:  St.  Joseph 
&  G.  I.  R.  Co.  v.  McCarty,  3  Neb.  (Unof.) 
626,  92  N.  W.  750:  International  &  G.  N. 
R.  Co.  V.  Pape,  73  Tex.  501,  11  S.  W.  526: 
Lester  v.  Highland  Bay  Gold  Min.  Co.  27 
Utah,  470,  101  Am.  St  Rep.  988,  76  Pac. 
341,  1  Ann.  Cas.  761. 

The  fence  statute  of  Oklahoma,  if  it  ap- 
plies to  this  case,  was  not  passed  to  protect 
60  L.R.A.(N.S.) 


owners  of  land  from  damages  of  the  char- 
acter sustained  by  defendant  in  error. 

33  Cyc.  361;  Peoria,  D.  &  E.  R.  Co.  v. 
Schiller,  12  111.  App.  443;  Mangold  v.  St 
Louis,  M.  &  S.  R.  Co.  116  Mo.  App.  606, 
92  S.  W.  753;  Gowan  v.  St  Paul,  8.  k  T. 
F.  R.  Co.  25  Minn.  328;  Snyder  v.  PennsyU 
vania  R.  Co.  205  Pa.  619,  66  Atl.  778;  Bear 
V.  Chicago  G.  W.  R.  Co.  72  C.  C.  A.  513,  141 
Fed.  25;  Frisch  v.  Chicago  G.  W.  R.  Co. 
96  Minn.  398,  104  N.  W.  228;  Clark  v. 
Hannibal  &  St  J.  R.  Co.  36  Mo.  202; 
Hutchinson,  Carr.  §  955;  McCook  v.  By  an, 
4  Okla.  488,  46  Pac.  506;  Sutherland,  Dam- 
ages, §  20. 

The  railroad  company  had  the  right  to 
let  a  contract  for  the  construction  of  its 
railroad  to  an  independent  contractor,  and 
is  not  liable  for  damages  due  to  the  negli- 
gence of  such   independent  contractor. 

33  Cyc.  362;  Clark  v.  Hannibal  &  St  J. 
R.  Co.  36  Mo.  202;  Clark  v.  Vermont  &  C. 
R.  Co.  28  Vt  103;  Henderich  v.  Kansas 
City,  O.  &  S.  R.  Co.  169  Mo.  App.  190,  140 
S.  W.  613;  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Gillihan,  77  Ark.  551,  92  S.  W.  793;  Boyd 
v.  Chicago  &  N.  R.  Co.  217  111.  332,  108 
Am.  St  Rep.  263,  75  N.  E.  496;  Atlantic 
&  F.  R.  Co.  V.  Kimberly,  87  Ga.  161,  27 
Am.  St.  Rep.  231,  13  S.  E.  277:  St  Louis, 
I.  M.  &  S.  R.  Co.  V.  Yonley,  63  Ark.  603, 
9  L.R.A.  604,  13  S.  W.  333,  14  S.  W.  800; 
Tibbetts  v.  Knox  &  L.  R.  Co.  62  Me.  437; 
Leavitt  v.  Bangor  k  A.  R.  Co.  89  Me.  509, 
36  L.R.A.  382,  36  Atl.  998,  1  Am.  Neg.  Rep. 
605;  Hanna  v.  Chattanooga  k  N.  R.  Co.  88 
Tenn.  310,  6  L.R.A.  727,  12  S.  W.  718; 
Covington  k  C.  Bridge  Co.  v.  Steinbrock,  61 
Ohio  St.  215,  76  Am.  St  Rep.  375,  55  N.  E. 
618,  7  Am.  Neg.  Rep.  154;  Atlanta  k  F. 
R.  Co.  V.  Kimberly,  87  Ga.  161,  27  Am.  St 
Rep.  231,  13  S.  E.  277;  Cunningham  v. 
International  R.  Co.  61  Tex.  503,  32  Am. 
Rep.  632;  McCafferty  v.  Spuyten  Duyvil  k 
P.  M.  R.  Co.  61  N.  Y.  178,  19  Am.  Rep\  267 ; 
Eaton  v.  European  k  N.  A.  R.  Co.  59  Me. 
520,  8  Am.  Rep.  430;  Missouri,  K.  k  O.  R. 
Co.  V.  Ferguson,  21  Okla.  266,  96  Pac.  7r.ri; 
Choctaw,  O.  k  W.  R.  Co.  v.  Wilker,  16  Okla. 
384,  3  L.R.A.(N.S.)  595,  84  Pac.  1086; 
Colorado  k  S.  R.  Co.  v.  Neville,  41  Colo. 
393,  92  Pac.  956. 

Mr.  J.  M.  Crook,  for  defendant  in  error: 

Statutes  requiring  railroads  to  fence  their 
rights  of  way  are  for  the  benefit  of  the 
whole  public,  and  not  intended  merely  for 
the   protection   of  adjoining   landowners. 

St  Louis  &  S.  F.  R.  Co.  v.  Williams,  31 
Okla.  450,  122  Pac.  152. 

The  railway  company  owed  the  plaintiff 
the  general  duty  to  fence  its  right  of  way, 
and  when  it  deliberately  tears  a  fence  from 
a  farm  for  the  purpose  of  its  right  of  way, 
the   duty    to   fence   ensues    therewith,    and 
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leaving  the  fence  thus  torn  down  is  a  de-, 
liberate  tort  for  which  it  is  liable  for  what 
damages  ensue. 

Atlanta  &  F.  R.  Co.  v.  Kimberly,  87  Ga. 
161,  27  Am.  St.  Rep.  231,  13  S.  E.  277; 
Cunningham  v.  International  R.  Co.  51  Tex. 
603,  32  Am.  Rep.  632;  McCaflferty  v.  Spuy- 
ten  Duyvil  &  P.  M.  R.  Co.  61  X.  Y.  178,  19 
Am.  Rep.  267;  Eaton  v.  European  &  N.  A. 
R.  Co.  59  Me.  520,  8  Am.  Rep.  430;  Mis- 
souri K.  &  0.  R.  Co.  V.  Ferguson,  21  Okla. 
266,  96  Pac.  755 ;  Choctaw,  O.  &  W.  R.  Co. 
v.'  VVilker,  16  Okla.  384,  3  L.R.A.(N.S.)  595, 
84  Pac.  1086. 

Brewer,  C,  filed  the  following  opinion: 

The  defendant  in  error  brouglit  suit  in 
the  court  below  against  plaintiff  in  error, 
as  defendant,  alleging  in  substance  that  he 
was  in  the  legal  possession  of  certain  farm- 
ing lands  (described),  and  that  on  or  about 
the  Ist  day  of  May,  1910,  the  defendant 
unlawfully  entered  upon  said  lands,  de- 
stroyed and  removed  the  fences  inclosing 
said  lands,  and  negligently  left  said  lands 
and  crops  growing  thereon  subject  to  bo 
destroyed  by  stock  running  at  large  in  the 
neigliborhood  thereof;  that  on  said  date 
plaintiff  had  planted  and  had  growing  on 
said  lands  25  acres  of  cotton;  and  that 
stock  entered  thereon,  and  totally  destroyed 
the  growing  crop,  which  was  of  the  value  of 
$125.  The  case  was  first  tried  in  a  justice 
of  the  peace  court,  where  the  plaintiff  pre- 
vailed, and  it  was  appealed  to  the  county 
court,  and  plaintiff  was  awarded  the  full 
sum  sued  for.  The  railroad  company,  as 
plaintiff  in  error,  appeals. 

Plaintiff  in  error  complains:  (1)  That 
the  demurrer  to  the  plaintiff's  evidence 
sliould  have  been  sustained.  (2)  That 
plaintiff  failed  to  prove  damage.  (3)  That 
the  actionable  wrong  and  resulting  damage, 
if  any  are  shown,  are  the  result  of  the  acts 
of  an  independent  contractor. 

We  will  discuss  the  points  in  the  order 
named. 

( 1 )  The  evidence  shows  that  in  the  spring 
of  1910  the  agents  of  the  railroad  came  to 
plaintiff's  farm,  and  cut  a  gap  through  the 
fencing,  75  or  100  feet  wide,  where  the 
right  of  way  entered,  and  also  at  the  point 
where  it  left  the  farm ;  that  these  -openings 
were  left  open,  and  through  them  cattle 
entered  upon  plaintiff's  crops;  that  the 
plaintiff  had  broken  up  25  acres  of  land, 
cross-harrowed  it,  listed  it,  and  planted  it 
to  cotton  with  seed  that  cost  60  cents  a 
bushel;  at  about  the  time  the  cotton  plants 
commenced  coming  up  that  large  numbers 
of  cattle  entered  in  and  upon  the  land 
through  these  openings,  and  totally  de- 
stroyed the  young  cotton,  actually  eating 
all  of  it  up.  Defendant  offered  evidence 
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to  show  that,  where  the  fencing  was  cut 
at  the  right  of  way,  it  had  erected  tem- 
porary wire  gates  across  the  same  to  pro- 
tect the  crops;  but  there  was  much  evidt-nee 
that  the  openings  made  by  the  defendant 
remained  open,  and  that  cattle  roamed  onto 
plaintiff's  lands  at  will  for  a  long  period  of 
time.  There  was  no  evidence  received  or  of- 
fered to  show  that  the  railroad  was  the 
owner,  through  purchase  or  condemnation, 
of  the  right  of  way  it  appropriated  througii 
plaintiff's  farm,  or  that  it  was  entitled  to 
possession,  so  as  to  give  it  the  right  to 
break  and  tear  down  the  fencing. 

The  answer  of  the  railroad  was  a  general 
denial.  The  specihe  issue  thus  tendered  was 
whether  or  not  defendant  ''unlawfully  en- 
tered in  and  upon  said  land,  destroyed  an>l 
removed .  the  fences  inclosing  said  land." 
etc.,  thus  causing  through  such  unlawful 
acts  the  destruction  of  plaintiff's  crops. 

The  evidence  shows  that  the  land  be- 
longed to  Webb,  and  that  plaintiff  was  a 
tenant  in  lawful  and  peaceable  possesion 
of  the  same,  farming  the  land,  and  that  de- 
fendant came,  and  through  persons  actin? 
for  or  under  its  authority,  without  plain- 
tiff's knowledge,  broke  and  destroyed  tho 
fences,  and  deprived  plaintiff  of  the  value 
of   his  cotton   crop. 

The  secretary  of  the  defendant  corpora- 
tion was  on  the  witness  stand,  but  gave  no 
testimony  tending  to  show  that  it  had  any 
right  to  enter  upon  this  farm,  and  tear 
down  and  leave  down  the  fencing  surround- 
ing this  crop.  We  think  plaintifi^s  proof 
sufficient  to  require  the  defendant  to  justify 
its  acts  by  showing  a  right  to  break  and 
destroy  the  fence.  This  it  has  not  done, 
notwithstanding  the  fact  that  one  of  its 
general  officers  was  on  the  witness  stand, 
and,  if  defendant  had  procured  a  right  of 
way  through  this  land  by  purchase  or  con 
demnation,  he  certainlv  would  have  said 
something  about  it  under  the  issue  being 
tried. 

(2)  The  breaking  of  the  fence  and  the 
exposure  of  the  crops  to  the  ravages  of  cat- 
tle being  tortious,  so  far  as  the  proof  shows, 
the  question  of  independent  contractor  can- 
not arise.  A  person  cannot  emyloy  another 
to  do  for  him,  as  an  independent  contractor, 
an  unlawful  thing,  and  thus  escape  the  con- 
sequences of  the  unlawful  act.  16  Am.  t  En^. 
Enc.  Law,  2d  ed.  203  (citing  Ellis  r.  Shef- 
field Gas  Consumers'  Co.  2  £1.  &  Bl.  767,  2 
C.  L.  R.  249,  23  L.  J.  Q.  B.  N.  S.  42,  18  Jur. 
146,  2  W^eek.  Rep.  19,  19  Eng,  Rul.  Cas. 
180;  Walker  v.  McMillan,  6  Can.  S.  C.  241: 
Barry  v.  Terkildsen,  72  Cal.  254,  1  Am.  St. 
Rep.  55,  13  Pac.  657:  Smith  y.  Simmoa^ 
103  Pa.  32,  49  Am.  Rep.  113;  Heidenva; 
V.  Philadelphia,  168  Pa.  72,  31  Atl.  106.3). 

(3)  The  contention   that  damages  have 
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not  been  legally  shown  rests  upon  the  fact 
that  plaintiff  produced  no  witness  who 
stated  his  opinion  of  the  value  of  the  grow- 
ing cotton,  in  its  then  condition,  at  the 
time  it  was  destroyed.  The  evidence  of  two 
witnesses  showed  that  the  breaking  of  the 
land  was  worth  $2,  the  cross-harrowing 
•$1.50,  the  bedding  $1,  the  planting  with 
seed  that  cost  60  cents  a  bushel  $1  per  acre, 
and  that  25  acres  of  cotton  just  up  was 
destroyed.  Defendant  produced  a  witness 
who  estimated  the  value  of  these  various 
items  at  an  aggregate  cost  of  about  $3  per 
acre.  Under  plaintiff's  evidence  the  actual 
value  of  the  labor  in  producing  a  stand  of 
cotton  was  $5.50  an  acre,  which,  if  suffix 
cient  evidence  of  value,  aggregates  a  sum 
in  excess  of  the  verdict  returned.  Defend- 
ant's evidence  would  not  have  justified  so 
large  a  verdict. 

The  plaintiff  undertook  to  prove  value, 
and  asked  this  question:  "What  was  the 
value  per  acre  of  that  cotton  at  the  time 
it  was  destroyed  by  cattle?"  This  question 
was  objected  to,  and  after  that,  without 
objection,  both  parties  presented  evidence 
of  the  cost  of  getting  the  crop  in  the  con- 
dition it  was  in  when  destroved.  It  seems 
to  have  been  the  idea  of  both  sides  tliat  the 
alue  of  the  labor  put  on  the  crop  would 
adequately  represent  the  amount  of  dam- 
age in  case  the  defendant  was  liable. 

It  is  the  general  rule,  as  stated  In  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Johnson,  25  Ok  la. 
760,  27  L.R.A.(N.S.)  879,  107  Pac.  662, 
that  "the  damages  are  to  be  estimated  as  of 
the  time  of  the  injury,  and  that  the  measure 
thereof  is  compensation  for  the  value  of  the 
crops  in  the  condition  in  which  they  were 
at  such  time."  In  that  case  it  is  said :  "It 
is  permissible  as  a  means  of  arriving  at 
the  value  of  a  growing  crop  to  prove  its 
probable  yield  under  proper  cultivation,  the 
value  of  such  yield  when  matured  and  ready 
for  sale,  and  also  the  expense  of  such  culti- 
vation, as  well  as  the  cost  of  its  prepara- 
tion and  transportation  to  market;  the  dif- 
ference between  the  value  of  the  probable 
crop  in  the  market  and  the  expense  of  ma- 
turing and  placing  it  there  in  most  cases 
will  give  the  value  of  the  growing  crop  with 
as  much  certainty  as  can  be  attained  by  any 
other  method."  And  in  discussing  the  vari- 
ous ways  of  arriving  at  the  value  of  a  grow- 
ing crop,  the  precise  question  presented  here 
was  in  the  mind  of  the  court,  but  not  nec- 
essary for  decision.  (Note  quaere  in  sylla- 
bus.) The  court,  however,  in  that  case 
quotes  from  Colorado  Consol.  Land  &.  Water 
Co.  v.  Hartman,  5  Colo.  App.  150,  38  Pac. 
62,  as  follows:  "But,  in  order  to  establish 
the  value  at  the  time  of  the  destruction, 
courts  are  compelled  to  resort  to  several 
methods  of  computation,  and  either,  or  all 
50  L.R.A.(N.S.) 


combined,  may  afford  a  fair  basis.  One 
might  be  a  year's  rental  value,  with  the  cost 
of  planting  and  bringing  forward  the  crop 
until  the  time  of  its  loss;  another,  what  the 
crop  would  bring  in  its  immature  state  at 
a  sale;  and  a  third,  the  proof  of  the  average 
yield  and  the  market  value  of  crops  of  same 
kind  planted  and  cared  for  in  the  same  man- 
ner, less  the  cost  of  maturing,  harvesting, 
and  marketing.  While  neither  would  afford 
positive  proof,  they  would  all  seem  to  be 
proper,  and  the  only  way  by  which  a  jury 
could  get  the  necessary  data  upon  which  to 
base  a  verdict." 

The  above  case  seems  to  hold  that  the 
cost  of  bringing  a  crop  forward  to  the  time 
of  its  loss  is  permissible;  but  in  Chicago 
&  E.  R.  Co.  V.  Barnes,  10  Ind.  App.  460, 
38  X.  E.  428,  this  doctrine  is  squarely  repu- 
diated. 

In  this  state  of  the  law  we  do.  not  deem 
it  wise  to  hold  as  a  general  proposition 
that  the  cost  of  bringing  forward  a  crop  to 
the  time  of  its  loss  affords  a  proper  meas- 
ure of  the  damage  for  its  wrongful  destruo' 
tion.  The  value  of  a  growing  crop  at  any 
certain  period  of  its  development  depends 
upon  its  prospect  of  a  yield  and  the  prob- 
able value  thereof,  and  many  other  factors 
may  enter  into  and  influence  this  prospect. 
Unusual  and  expensive  labor  may  have  been 
employed  in  preparing  the  ground  for  and 
bringing  forward  a  crop;  yet,  through  the 
vicissitudes  of  the  weather,  the  ravages  of 
insects,  the  failure  to  get  a  stand,  or  for 
many  other  reasons,  the  value  of  the  inftna- 
ture  crop  at  the  time  of  its  loss  may  be  in 
no  way  commensurate  with  the  value  of  the 
labor  bestowed  upon  it.  On  the  other  hand, 
a  crop  may  be  brought  forward  to  the  time 
of  its  loss  with  very  small  cost,  and  yet 
favorable  conditions  may  have  so  affected 
it  that  it  at  the  time  gives  promise  of  an 
abundant  and  valuable  harvest,  outreaching 
many  times  the  expense  theretofore  put 
upon  it.  A  general  and  ordinarily  a  just 
rule  is  clearly  stated  in  Chicago,  R.  I.  k  P. 
R.  Co.  v.  Johnson,  supra,  and  quoted  herein, 
and,  while  the  varying  conditions  under 
which  this  question  will  arise  require  lib- 
eral treatment  by  the  court  to  meet  the 
situation,  yet  in  the  main  it  is  far  safer 
and  wiser  for  litigants  to  proceed  along  the 
plain  highway,  and  not  trust  themselves  to 
bypaths  that  often  lead  into  the  confusion 
of  the  wilderness. 

However,  as  stated  heretofore,  it  is  very 
clear  that  these  parties  adopted  and  tried 
this  question  upon  the  theory  that  the  cost 
of  the  labor  plaintiff  had  expended  on  this 
crop  would  adequately  and  properly  meas- 
ure his  loss,  if  defendant  was  in  any  event 
liable  to  him  therefor.  Each  side  offered 
evidence  pro  and  con  as  to  this  cost,  without 
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objection  from  the  other.  If  they  were  sat- 
isfied at  the  time  to  so  measure  the  loss, 
they  ought  not  now  be  allowed  to  reverse  a 
case  for  an  error  they  assisted  in  making. 
It  would  probably  be  only  under  rare  cir- 
cumstances where  a  growing  crop  would  not 
be  worth  at  least  the  labor  expended  upon 
it.  This  does  not  take  into  account  rental 
value  or  prospective  profits,  and  it  must 
certainly  be  true  that  under  ordinary  cir- 
cumstances there  is  some  profit  in  hus- 
bandry above  the  actual  cost  of  labor.  It 
does  not  appear  to  us  that  an  unjust  ver- 
dict has  been  rendered,  and,  so  believing,  we 
will  hold  the  parties  to  the  theory  upon 
which  they  tried  the  case. 

The  judgment  should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied. 
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J.  N.  JENSEN,  Appt., 

V. 

RICHARD  GRIFFIN  et  al.,  Respts., 

and 
PETER    OLSON    et    al.,    Impleaded,    etc., 

Appts. 

{—  S.  D.  — ,  144  N.  W.  119.) 

Apneal  —  assignment  of  error  »  mls- 
qaotatlon  of  conclusions  referred  to. 

1.  The  copying,  through  oversight,  of  the 
correspondingly  numbered  findings  of  fact 
instead  of  the  numbered  conclusions  of  law 


to  which  assignments  of  error  refer  will 
not  preclude  such  assignments  from  being 
considered. 

Homestead  —  effect  of  owner's  Inten- 
tion. 

2.  Where  the  statute  creating  a  home- 
stead exemption  is  so  liberally  construed 
as  not  to  require  present  occupancy  of  th» 

Premises  in  order  tiiat  they  may  become  the 
omestead  of  the  owner,  the  creation  or  ex- 
istence of  the  homestead  depends  largely 
upon  the  intent  of  the  parties. 

Same  »  Inference  of  Intention  as  to  new 

tlOUHC. 

3.  A  finding  that  a  house  on  homestead 
property  was,  because  of  its  age  and  con- 
dition, not  a  fit  dwelling  for  the  claimant 
of  the  homestead  and  his  family,  will  not 
support  an  inference  that  a  new  house  erect- 
ed on  an  adjoining  lot  comprised  in  the 
homestead  was  built  with  the  intention  of 
using  it  as  a  home,  in  the  absence  of  a  find- 
ing that  the  claimant  thought  the  old  hoQ.*^^ 
unfit,  and  in  the  face  of  findings  that  the 
claimant  was  engaged  in  the  business  of 
building  houses  for  sale,  and  tried  to  aeli 
the  new  house  while  under  construction,  and 
that  his  family  continued  to  live  in  the  old 
house  until  they  moved  into  the  new  houdr 
and  rented  the  old  house  for  others  to 
live  in. 

Mechanics*   lien  »  ac^ialsltlon  »  sub- 
stituted homestead. 

4.  Mechanics'  liens  upon  a  new  house 
built  upon  a  lot  comprised  in  a  homestead 
cannot  be  affected  bv  an  abandonment  of 
the  old  house  as  a  dwelling  after  the  ma- 
terial has  been  furnished  and  the  work  done 
upon  which  such  liens  are  based. 

Same  ^  selcKrtlon  of  one  of  two  dwell- 
ings. 

5.  Selection  of  a  new  house  aa  a  homestead 


Note.  ^  Transfer  of  homestead  exempt 
tlon  front  otie  huildhtg  or  tract  of 
land  to  another. 

This  note  is  not  concerned  with  the  ques- 
tion whether  the  homestead  exemption  will 
attach  to  new  property  acquired  in  exchange 
for.  or  with  the  proceeds  of,  the  old  home- 
Rtead;  but  is  confined  to  cases  where  the 
title  to  the  property  to  which  the  home- 
Htead  exemption  originally  attached  is  still 
retained.  Cases  which  assume  or  merely 
recite  that  a  new  homestead  was  acquired, 
in  determining  whether  the  old  one  was 
abandoned,  are  excluded. 

As  to  whether  money  loaned  to  improve 
land  is  a  part  of  the  purchase  price  within 
the  rule  that  a  purchase-money  lien  takes 
priority  over  homestead  rights,  see  the 
note  to  City  Sav.  Bank  v.  Thompson,  41 
L.R.A.(N.S.)   89. 

Whether  the  property  claimed  to  be  the 
new  homestead  is  such' is  to  be  determined 
by  whether  it  is  the  residence  of  the  family 
and  whether  there  is  an  intent  to  occupy  it 
as  the  familv  home.  Weaver  v.  Nugent,  72 
Tex.  272,  13  Am.  St.  Rep.  792,  10  S.  W.  458. 

The  fact  that  the  widow  of  a  mortgagor 
60  L.R.A.(N.8.) 


of  a  homestead  was  ejected  by  the  mortgagee 
does  not  afl'ect  her  right  to  homestead  in 
the  equity  of  redemption  unless  she  ha5 
since  acquired  another  homestead;  but  to 
render  her  new  home  a  homestead,  she 
must  occupy  it  with  the  intention  of  re- 
maining and  making  it  a  homestead.  Wood 
V.  Lord,  51  N.  H.  448. 

It  is  said  that  when  the  owner  of  a  home- 
stead purchases  another  dwelling,  apart 
from  the  old  homestead,  to  which  he  re- 
moves his  family,  with  his  household  furni- 
ture and  utensils  of  all  kinds,  and  there  re- 
sides for  a  considerable  time,  the  natural 
presumption,  in  the  absence  of  opposing 
evidence,  is  that  he  has  abandoned  the  old 
homestead  and  acquired  a  new  one.  Wolf 
V.  Hawkins,  60  Ark.  262,  29  S.  W.  892 
(liability  of  old  homestead  for  debts). 

But  a  man  cannot,  while  occupying  a 
piece  of  property  as  his  homestead,  establish 
a  homestead  right  in  another  tract  by  mere 
intention  to  use  the  same  as  a  homestead. 
O'Brien  v.  Woeltz,  94  Tex.  148,  86  Am.  St. 
Rep.  829,  58  S.  W.  943,  judgment  corrected 
bv  agreement  on  rehearing  in  94  Tex.  1<M. 
69  S.  W.  535. 

The  mere  avowed  intention  to  more  from 
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will  not  aflTect  mechanics'  liens  for  labor 
and  material  contracted  for  before  the  se- 
lection IB  made,  and  furnished  without  no- 
tice of  such  selection. 

Homestead  —  diminution  of. 

6.  The  head  of  the  family  has  the  right 
and  power,  when  acting  in  good  faith  to- 
ward the  family,  to  diminish  the  extent  of 
the  homestead  by  using  a  part  tliereof  as 
the  site  for  another  dwelling  to  be  sold  or 
rented. 

Mechanics'  Hen  —  fraud  —  selection  of 
homestead. 

7.  A  mechanics'  lien  on  a  dwelling  erected 
upon  land  forming  part  of  a  homestead 
rannot  be  defeated  by  the  selection  of  such 
dwelling  as  a  homestead,  if  the  homestead 
claimant  led  the  lienors  to  believe  that  it 
was  not  intended  to  become  such. 

Homestead  —  extent  of  exemption. 

8.  A  homestead  exemption  does-  not  ex- 
tend to  a  second  dwelling  house  erected  on 
homestead  property, — especially  where  the 
statute  provides  that  it  must  not  embrace 
more  than  one  dwelling  house  or  any  other 
buildings  except  such  as  are  properly  ap- 
purtenant to  the  homestead  as  sucn. 

(McCoy  and  Smith,  J  J.,  dissent.) 

(December  6,  1933.) 


APPEAL  by  plaintiff  and  defendants 
Olson  et  al.  from  a  judgment  of  the 
Circuit  Court  for  Miner  County  in  a  pro- 
ceeding to  enforce  a  mechanics'  lien.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Null  Sk  Royhl,  for  appellant 
Anderson  Lumber  Company: 

A  debtor  cannot  erect  a  new  house  as  a 
second  dwelling  on  the  homestead  and  claim 
exemptions  for  it. 

Re  Wright,  3  Biss.  359,  Fed.  Cas.  No. 
18,067;  Western  Mortg.  &  Invest.  Co.  v. 
Burford,  17  C.  C.  A.  602,  30  U.  S.  App. 
693,  71  Fed.  74;  Houston  &  G.  N.  R.  Co.  v. 
Winter,  44  Tex.  607;  Shinn  v.  Macpherson^ 
68  Cal.  596;  Dyson  v.  Sheley,  11  Mich.  628; 
Tiernan  v.  His  Creditors,  62  Cal.  280. 

The  debtor  must  select  a  house  used  by 
him  as  a  home. 

Knorr  v.  Lohr,  108  Iowa,  181,  78  N.  W, 
904. 

Messrs.  C.  C.  Caldwell  and  Farmer  St 
Blewitt,  for  respondents: 

The  presumption  is  that  the  trial  court 
ruled  correctly. 

Pribble  v.  Bromley,  19  S.  D.  90,  102  N. 
W.  298;    3  Cyc.   327. 


the  old  homestead  to  the  newly  acquired 
tract  will  not  impress  the  latter  with  the 
character  of  a  homestead,  where  no  acts 
manifesting  such  intention  are  shown  and 
there  are  a  few  circumstances  negativing 
such  intention.  Hair  v.  Davenport,  74  Neb. 
117,  103  N.  W.  1042. 

The  owner  of  a  house  under  construction 
cannot  avoid  mechanics'  liens  upon  the 
theory  that  the  same  is  a  part  of  his  home- 
stead, where  at  the  time  of  the  execution  of 
^he  construction  contract,  and  of  the  com- 
mencement of  the  work,  he  owned  and  oc- 
cupied another  house  and  lot  as  a  home- 
stead. McMonegal  v.  Wilson,  103  Mich. 
264,  61  N.  W.  495.  Note  in  this  connec- 
tion, Jensen  v.  Gbtffix. 

Nor  can  an  insolvent  merchant  attach 
the  homestead  exemption  to  his  store  and 
thus  defeat  creditors  by  selling  his  home- 
Mtc^ad  and  removing  his  family  into  a  part 
of  the  store.  Re  Wright,  3  Bias.  359,  Fed. 
Cas.  No.  18,067. 

So,  the  owner  of  a  business  block  cannot, 
by  removing  his  family  on  the  eve  of  bank- 
ruptcy from  a  house  in  the  rear  to  one  of 
the  stores  in  the  block  in  which  he  has 
placed  temporary  partitions,  transform  the 
block,  either  in  whole  or  in  part,  into  a 
"dwelling  house"  within  the  meaning  of 
the  homestead  statute,  and  thus  place  it 
beyond  the  reach  of  creditors,  although  the 
house  is  in  bad  condition  and  located  in 
unpleasant  surroundings.  Re  Lammer,  7 
Biss.  269,  Fed.  Cas.  No.  8.031. 

And  after  an  execution  defendant  has 
homestead  allotted  to  him  from  the  tract 
levied  upon,  he  cannot,  before  sale,  dispose 
of  the  homestead  and  remove  to  the  re- 
.50  L.R.A.(N.S.) 


mainder  of  the  tract  and  claim  a  home- 
stead therein  so  as  to  defeat  the  execution* 
Richie  v.  Duke,  70  Miss.  66,  12  So.  208. 

Nor  can  an  execution  defendant  who  re- 
moved from  his  homestead  to  another  tracts 
and  forbade  tlie  execution  sale  upon  the 
ground  that  the  latter  was  homestead  prop- 
erty, defeat  alias  execution  against  the 
abandoned  homestead  property  by  moving- 
back  to  the  same  after  selling  the  other. 
Brantley  v.  Batson,  84  Miss.  411,  36  So.  524. 

So,  where  one  abandons  his  homestead 
and  files  on  other  land  under  the  Federal 
homestead  laws,  he  cannot,  after  the  rendi- 
tion of  a  judgment  against  him,  defeat  ex- 
ecution against  the  old  homestead  property 
by  moving  back  and  claiming  it  as  home- 
stead. Northwest  Thresher  Co.  v.  McC'ar* 
roll,  30  Okla.  25.  118  Pac.  352,  Ann.  Cas. 
1913B,  1145,  followed  in  Cade  v.  Vickers, 
31  Okla.  131,  120  Pac.  611. 

The  owner  of  an  urban  residence  and  a 
farm,  who,  at  the  time  of  a  sheriff's  sale* 
of  the  former,  which  at  one  time  was  re- 
garded as  the  homestead,  lives  on  the  farm 
and  announces  at  the  sale  that  he  claims  the- 
farm  as  his  homestead,  cannot  subsequently 
attack  the  title  of  the  purchaser  at  the  sale 
by  reasserting  a  claim  to  the  former  as  ax 
homestead.  Hollinmn  v.  Smith,  39  Tex. 
357. 

And  where  one  removes  from  his  home- 
stead farm  to  a  town  house  purchased  by 
him  and  declared  to  be  intended  as  a  home- 
stead, and  engages  in  business  in  the* 
town,  he  thereby  obtains  a  new  homestead 
and  abandons  that  in  the  farm,  and  he  can- 
not by  moving  back  to  the  farm  when  in- 
solvent defeat  the  rights  obtained  by  cred- 
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A  mechanics'  lien  does  not  attach  to  a 
homestead. 

Fallihee  v.  Wittmayer,  9  S.  D.  480,  70  N. 
W.  642;  Morgan  v.  Beuthein,  10  S.  D.  650, 
66  Am.  St.  Rep.  733,  75  N.  W.  204. 

Before  the  completion  of  the  new  house, 
and  before  the  filing  of  the  mechanics'  lien 
herein,  respondents  began  to  move  into  it 
with  the  intention  of  occupying  it  aa  a 
home. 

The  question  of  homestead  is  solely  a 
question  as  to  the  quantity  and  value  of  the 
land. 

Re  Allen,  78  Cal.  293,  20  Pac.  679;  Skin- 
ner V.  Hall,  69  Cal.  195,  10  Pac.  406; 
Arcndt  v.  Mace,  76  Cal.  315,  9  Am.  St.  Rep. 
207,  18  Pac.  376;  Wright  v.  Ditzler,  54 
Iowa,  620,  7  N.  W.  98;  Tindall  v.  Peterson, 
71  Neb.  160,  98  N.  W.  689,  99  N.  W.  659, 
8  Ann.  Cas.  721. 

When  a  dwelling  house  becomes  unfit,  be- 
cause of  its  age  and  condition,  for  use  as  a 
dwelling  house,  and  the  owners  build  an- 
other dwelling  upon  the  same  property,  that 
property  does  not  become  thereby  subject 
to  the  claims  of  creditors  as  against  the 
homestead  rights  of  the  owner. 

Kingman  v.  O'Callaghan,  4  S.  D.  628,  57 
N.  W.  912;  Lubbock  v.  McMann,  82  Cal. 
226,  16  Am.  St.  Rep.  108,  22  Pac.  1145; 
Colbert  v.  Henley,  64  Miss.  374,  1  So.  631 ; 
Hoffman  v.  Junk,  51  Wis.  613,  8  N.  W. 
493. 


A  conveyance  by  a  husband  to  his  wife  of 
the  homestead,  which  is  exempt  from  exe- 
cution, cannot  be  considered  fraudulent  as 
to  creditors. 

Pike  V.  Miles,  23  Wis.  164,  99  Am.  Dec 
148. 

It  makes  no  difference  in  whom  the  title 
to  the  homestead  rests,  whether  the  hus- 
band or  wife. 

Ibid.;  Cipperly  v.  Rhodes,  53  IlL  346; 
21  Cyc.  489 ;  Green  v.  Farrar,  63  Iowa,  426, 
5  N.  W.  657. 

One  who  purchases  land  with  the  intent 
to  construct  a  residence  thereon  and  occu- 
py the  same  as  a  homestead  is  entitled  to 
the  exemption  even  before  he  actually 
builds  his  house  or  lives  upon  the  land. 

Kingman  v.  O'Callaghan,  4  S.  D.  62S, 
57  N.  W.  912;  Upton  v.  Coxen,  60  Kan-  1, 
72  Am.  St.  Rep.  341,  55  Pac  284;  5  Cyc 
21;   21  Cyc  475. 

Wliitingf  P-  J'f  delivered  the  opinion  of 

the  court: 

This  action  was  brought  for  the  purpose 
of  foreclosing  a  mechanics'  lien  against 
certain  real  estate  owned  by  defendants 
Griffin,  being  lots  1  and  2  of  a  certain 
city  block.  McCu Hough  was  made  a  party 
defendant  owing  to  the  fact  that  he  was 
the  holder  of  a  mortgage  against  said  real 
estate,  which  mortgage  plaintiff  sought  to 
have  decreed  to  be  a  lien  subsequent  and 
inferior    to    his;    his    rights    depend    upon 


itors  in  the  meantime.  Rouse  v.  Caton, 
168  Mo.  288,  90  Am.  St.  Rep.  456,  67  S. 
W.  578. 

It  was  held  under  the  Iowa  statute  that 
the  owner  may  change  his  homestead,  and 
that  the  now  homestead  to  the  extent  and 
value  of  the  old  one  is  exempt  in  all  cases 
in  which  the  latter  would  have  been.  Fur- 
man  V.  Dewell,  35  Iowa,  170,  followed  in 
Re  Johnson,  118  Fed*  312,  which  arose  in 
Iowa.  In  the  Furman  Case  the  homesteader 
occupied  a  lot  in  a  town  as  a  homestead, 
and  later  purchased  unimproved  land  with 
a  view  of  making  the  same  his  future  home- 
stead, and  thereafter  a  judgment  was 
rrnderod  against  him,  and  execution  issued 
thereon  before  he  moved  upon  the  land, 
which  he  had  in  the  meantime  improved. 
Referring  to  provisions  of  the  Code,  §  2288, 
providing  that  the  owner  may  from  time  to 
time  change  his  homestead  but  that  such 
change  shall  not  prejudice  conveyances  or 
liens  made  or  created  previously  thereto, 
and  §  2289,  providing  that  the  new  home- 
stead, to  the  extent  in  value  of  the 
old,  is  exempt  from  execution  in  all 
cases  where  the  old  or  former  homestead 
would  have  been  exempt,  held  that  the 
application  of  the  statute  in  this  case 
did  not  injure  the  judgment  creditor,  since 
when  the  homestead  exemption  attached  to 
the  new  homestead,  which  was  of  no  greater 
value  than  the  old  homestead,  it  no  longer 
50  L.R.A.(X.S.)    . 


applied  to  the  latter  against  which  the 
creditor  could  proceed.  A  contrary  result 
was  reached  in  Elston  v.  RobinsoA,  21  Iowa, 
531,  in  which  the  court  referred  to  $  228S 
of  the  Code,  but  not  to  §  2289.  Furman  v. 
Dewell,  supra,  was  followed  in  Shaflfer 
Bros.  V.  Chernyk,  130  Iowa,  688,  107  X.  W. 
801,  holding  of  course  that  the  lien  is  en- 
forceable against  the  old  homestead  and 
also  against  the  new  homestead  in  so  far 
as  its  value  exceeds  that  of  the  old. 

Likewise,  in  Randolph  v.  Wilhite,  78 
Kan.  355,  96  Pac.  402,  where  a  judgment 
debtor,  owner  of  an  urban  homestead,  pur- 
chased suburban  land  intending  to  make  it 
his  homestead,  and  agreed  to  convey  the 
urban  homestead  to  a  contractor  in  con> 
sideration  of  his  making  certain  improve- 
ments   most    of    which    were    necessary    to 

m 

render  the  suburban  property  inhabitable* — 
it  was  held,  the  deeds  and  the  removal  to 
the  suburban  property  having  been  made  in 
about  two  months,  that  the  judgments  were 
not  enforceable  against  the  suburban  prop- 
erty, as  the  removal  related  back  to  the 
date  of  the  purchase  of  the  suburban  prop- 
erty with  the  present  intention  of  making 
it  a  homestead;  the  court  adding  that  the 
homestead  character  of  the  urban  property 
ended  when,  for  the  purposes  of  the  law. 
the  occupancy  of  the  country  place  is  re- 
garded as  having  begun. 

In   Atchison   Sav.   Bank   t.   Wheeler,  20 
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those  of  the  other  two  respondonts,  and  no 
separate    mention    of    same    will    be    made 
herein.      Tlie    word    "respondents,"    wlien 
used  in  this  decision,  will  be  understood  to 
refer  to  the  Griffins  only,  unless  other\yise 
noted.     The  other  defendants '  were  joined, 
•owing  to  the  fact  that  they  also  were  me- 
chanics'  lien   claimants,   claiming  liens   on 
the  same  property,  and   they  have  become 
4ippellants   herein.     The   trial   court  found 
that   respondents  were  husband  and   wife; 
'that,  for  several  years  prior  to  the  dates 
hereinafter  mentioned,  they  had,  with  their 
minor    children,    occupied,    as-  their    home- 
stead,  the   premises   in  question;    that  the 
said  lots  are  less  than  1  acre  in  area,  and, 
with    all   the   buildings   and    improvements 
thereon,    do    not    exceed    $5,000    in    value; 
that  prior  to  October,   1910,  the  improve- 
ments  on    said    lots    consisted    of    a    small 
house  built  some  twenty-eight  years  prior 
thereto,  and  not  exceeding  $200  in   value, 
located  on  lot  2,  a  small   barn  on   lot   1, 
anoved  thereon  in  October,  1910,  but  before 
the   commencement  of  the  building  of   the 
dwelling  house  hereinafter  mentioned,  and 
A   well    located    on    said    lot   1 ;    that    said 
house,  because  of  its  age  and  condition,  was 
not    a    fit   dwelling    house   for    respondents 
jjLud  their  family;    that  the  said   house  on 
lot  2  and  barn  and  well  on  lot  1  had  been 
used  together  by  respondents  as  their  home- 
stead,   and,    for    eight   years    prior    to    the 
liliug  of  the  mechanics'   liens  herein,   said 


premises  had  not  been  used  by  any  other 
person  or  persons  for  any  purpose  other 
than  as  the  homestead  of  respondents;  tliat 
respondent  Richard  Griffin  had,  for  several 
years  preceding  the  year  1910,  purchased 
lots  in  said  city  and  erected  dwelling  houses 
thereon  for  rental  and  for  the  purpose  of 
sale;  that  about  October,  1910,  said  Rich- 
ard Griffin  began  the  erection  of  a  dwelling 
house  on  lot  1,  and,  during  the  construe^ 
tion  of  the  same,  procured  labor  and  ma- 
terial used  in  such  construction,  and  which 
has  not  been  paid  for,  from  the  several 
appellants  in  the  amounts  for  which  they 
claim  mechanics'  liens  herein;  that  said 
Richard  Griffin  at  that  time  held  the  legal 
title  to  said  lots;  that  the  contracts  for 
materials,  supplies,  and  labor  used  in  the 
construction  of  said  dwelling  house  were 
the  sole  and  individual  contracts  of  the 
respondent  Richard  Griffin  with  the  said 
mechanics'  lien  claimants,  and  were  not 
the  contracts  of  his  wife,  and  that  she 
is  in  no  manner  liable  to  said  mechanics' 
lien  claimants  upon  said  contracts;  that 
Mrs.  Griffin  was  at  the  new  house  prac- 
tically every  day  of  its  construction,  knew 
where  the  materials  were  purchased,  and 
dictated  some  changes  in  the  plan  of  the 
house;  that,  at  various  times  while  the  said 
dwelling  house  was  in  the  course  of  con- 
struction, respondent  Richard  Griffin  offered 
the  same  for  sale,  the  last  time  being  when 
the  house  was   near   completion;    that  me- 


Kan.  025,  a  farm  was  held  subject  to  the 
^cbts  of  the  intestate  owner  upon  the  ground 
that  he  abandoned  the  same  as  a  home- 
istead  and  acquired  a  new  homestead  by 
removing  from  the  farm  to  a  city  house 
purchased  by  him,  where  he  rented  the 
farm  for  two  years,  reserving  a  certain 
.acreage  of  wheat  and  the  privilege  of  one 
room  in  the  farmhouse  for  the  storage  of 
<-ertain  articles  of  furniture,  and  resided 
in  the  city  house  until  his  death,  in  the 
meantime  adding  to  and  improving  the 
town  property,  teaching  school  and  voting  in 
the  city,  and  holding  the  office  of  street 
con^missioner,  though  at  the  time  of  his 
death  he  was  preparing  to  move  back  to 
the  farm  because  he  could  not  obtain  an- 
other tenant.  As  another  ground  for  hold- 
ing the  farm  subject  to  the  debts,  the  court 
pointed  out  that  the  statute  of  distribu- 
tion provided  that  the  homestead  was  only 
•exempt  from  the  payment  of  debts  of  the 
intestate  when  occupied  by  him  and  his 
familv  at  the  time  of  his  death,  as  a  resi- 
dence,  and  continued  to  be  so  occupied  by 
the  widow  and  children  after  his  death. 

In  Huenergardt  v.  John  S.  Brittain  Dry 
•Goods  Co.  53  C.  C.  A.  505,  116  Fed.  31,  a 
bankruptcy  case,  the  court,  after  holding 
that  the  bankrupt's  exemptions  were  gov- 
-erned  by  the  state  law,  held,  applying  the 
Xansas  law,  that  a  bankrupt  may  transfer 
-50  L.R.A.(N.S.) 


his  homestead  rights  from  one  tract  of  land 
to  another  within  the  four-months  period 
before  bankruptcy,  and  that  the  new  home- 
stead is  exempt  even  though  it  is  more  valu- 
able than  the  old  one. 

In  City  Sav,  Bank  v.  Thompson.  91  Neb. 
628,  41  L.R.A.(N.S.)  89,  136  N.  VV.  992,  a 
wife  bought  land  and  borrowed  money  from 
the  vendor  to  move  the  husband's  house 
thereto  from  his  homestead  lot  in  town.  It 
was  held  that  the  homestead  character  of 
the  house  was  not  lost  by  the  removal,  where 
the  family  lived  in  the  house  during  and 
after  its  removal,  abandoning  the  old  loca- 
tion, and  that  the  homestead  rights  were 
superior  to  the  claim  for  the  money  bor- 
rowed. But  it  was  further  held  that  as 
the  statute  made  a  vendor's  lien  superior 
to  homestead,  the  lien  of  the  unpaid  pur- 
chase price  for  the  land  was  superior  to  the 
homestead  rights  acquired  by  the  husband 
by  moving  the  house,  though  he  did  not 
execute  the  contract  of  purchase.  A  note 
to  this  case  in  41  L.R.A.(N.S.)  89,  deals 
with  the  question  whether  money  loaned  to 
improve  land  is  part  of  the  purchase  price 
within  the  rule  that  a  purchase-money  lien 
is  superior  to  homestead  rights. 

The  case  of  Lubbock  v.  McMann,  82  Gal. 
226,  16  Am.  St.  Rep.  108,  22  Pac.  1145,  is 
sufficiently  set  out  in  Jensen  v.  Griffin. 
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chanics'  liens  were  in  due  form  filed  by  the 
Bi^'eral  claimants;  that,  when  the  respond- 
ent Richard  Griilin  began  the  erection  of 
said  dwelling  house,  he  was  without  suf- 
ficient means  to  pay  for  the  labor  and  ma- 
terial to  be  used  in  the  construction  there- 
of, and  had  made  no  arrangements  for 
the  funds  for  such  purpose;  that  the  re- 
spondents continued  to  reside  in  the  house 
upon  lot  2  until  the  spring  of  1911,  when 
they  moved  into  the  house  on  lot  1,  begin- 
ning to  move  their  furniture  therein  prior 
to  the  filing  of  the  liens  herein,  and  moving 
therein  with  the  intention  of  occupying 
such  htmee  as  a  domicH-;  -that  about  May 
1,  1911,  being  immediately  after  the  com- 
pletion of  Said  new  house  on  lot  1,  the 
respondents  vacated  the  house  on  lot  2,  and 
took  up  their  permanent  dwelling  place  in 
tlie  new  house,  and  have  ever  since  con- 
tinued to  reside  therein ;  that  thereafter  the 
house  on  lot  2  was  occupied  by  a  tenant 
for  some  five  weeks,  but  has  since  remained 
unoccupied.  The  above  are  the  only  find- 
ings material  to  a  proper  consideration 
of  this  appeal.  From  the  above  facts  the 
court  found  and  decreed  that  the  several 
claimants  were  entitled  to  personal  judg- 
ments against  Richard  Griffin,  but  that 
they  were  not  entitled  to  mechanics'  liens 
against  said  new  dwelling  and  the  lot  upon 
which  .  it  is  situated,  because  the  said 
dwelling  and  lot  was  the  homestead  of  the 
respondents.  Were  the  above  findings  suf- 
ficient to  support  the  said  decree;  there 
being  no  finding  that  respondents,  at  the 
time  of  the  purchase  of  the  building  ma> 
terial,  intended  to  use  the  new  building  as 
their  home? 

Respondent  urges  that  "the  assignments 
of  error  are  not  sufiicient  to  present  any 
question  to  this  court.  .  .  .  The  first 
five  are  defective  in  that  they  wliolly  mis- 
quote the  several  conclusions  of  law^  to 
which  they  refer.  .  .  .  The  .  .  . 
[other]  aasignments  .  .  .  are  insuf- 
ficient, for  the  r'^ason  that  they  fail  to 
point  out  the  particulars  of  tlie  errors 
assigned."  The  assignments  last  referred 
to  are  clearly  not  subject  to  the  objection 
raised. 

In  making  each  of  the  first  five  assign- 
ments the  appellant  referred  by  number  to 
the  "conclusion"  excepted  to,  and  followed 
such  reference  with  a  purported  copy  of 
such  conclusion.  It  appears  that,  through 
someone's  oversight,  instead  of  copying  the 
proper  "conclusion,"  there  was  copied,  as  a 
part  of  each  assignment,  the  same  numbered 
"finding."  This  is  too  apparent  to  be  mis- 
leading, and  respondent  should  not  be  heard 
to  complain  thereof. 

It  seems  to  be  conceded  by  both  parties 
that  the  creation  or  existence  of  a  home- 
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stead  depends  largely  upon  the  intent  of  the 
parties..  This  is  certainly  true  in  those 
jurisdictions  where,  as  in  this  state,  the 
statute  is  so  liberally  construed  aa  not  to 
require  actual  present  occupancy  of  the 
premises  in  order  that  they  may  become  the 
homestead  of  the  owner.  Kingman  v, 
O'Callaghan,  4  S.  D.  628,  o7  N.  W.  912; 
Cameron  v.  Gebhard,  85  Tex.  610,  34  Am. 
St.  Rep.  832,  22  S.  W.  1033;  Wolf  v. 
Butler,  8  Tex.  Civ.  App.  468,  28  S.  W. 
61;  Foley  v.  Holtkamp,  28  Tex.  Civ. 
App.  123,  66  S.  W.  891;  Davis  v.  Kelly, 
62  Neb.  642,  87  N.  W.  347.  RespondeDta 
in  their  brief  say:  "If  the  new  house  is 
constructed  with  the  intent  of  using  it  as 
a  second  dwelling  upon  the  property,  then 
we  agree  with  appellants'  counsel  that  both 
houses  cannot  be  homestead  property;"  but 
they  insist  that  no  question  of  intent  is  be- 
fore us,  because  "this  [intent]  waa  a  ques- 
tion for  the  trial  court,  and  it  has  been  de- 
cided by  the  trial  court  in  favor  of  the 
respondents."  Herein  respondents  are  in 
error;  as  before  noted  an  examination  of 
the  findings  of  the  trial  court  reveals  the 
fact  that  said  court  wholly  failed  to  find 
the  owner's  intent  when  building  the  ntfv 
dwelling.  There  is  one  fact  found  from 
which,  if  it  were  not  for  other  facts  fouiHl, 
an  intent  to  abandon  the  old  building  for 
dwelling  purposes  might  possibly  bo  in- 
ferred, namely,  the  fact  that  the  old  house 
was  unfit  for  a  home;  but  there  is  no  find- 
ing that  the  owners  thought  it  unfit,  and 
there  are  findings  that  they  continued  to 
live  there  until  they  moved  into  the  new 
house  and  thev  rented  the  old  house  for 
others  to  live  in.  These  facts  certainly  in- 
dicate an  intent  to  use  both  buildings  for 
dwellings,  at  least  for  a  time;  and,  wlien 
we  consider  the  further  finding  that  Griffia 
was  engaged  in  the  business  of  building 
houses  to  sell  and  tried  to  sell  the  new 
house,  there  can  certainly,  from  all  the  facts 
found,  be  no  inference  that  respondents 
built  this  dwelling  intending  to  use  it  as 
their  home,  without  which  intent  the  build- 
ing could  not  become  a  homestead  prior  to 
actual  occupancy. 

If  respondents'  rights  depend  upon  the 
total  abandonment  of  the  old  building  for 
dwelling  purposes,  r:<ch  abandonment,  if  it 
ever  occurred,  took  place  long  after  appd- 
lants'  liens  had  attached,  and  no  abandon- 
ment after  that  time  could  be  of  any  effect 
as  against  such  liens;  if  their  righta  depend 
upon  their  abandonment  of  the  old  build- 
ing as  their  dwelling  place,  even  then  sucii 
abandonment  did  not  occur  until  kmg  after 
appellants  had  furnished  the  material  anii 
done  the  work  that  gave  them  liens  upon  ti^* 
new  building,  which  liens  could  not  he  af- 
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fcMrtc^  hj  any  abandonment  occurring  there- 
after. 

But  respondents  urge  tliat,  even  if  there 
vfos  no  abandonment  of  the  old  house  as 
a  dwelling  house,  and  there  were  therefore 
two  dwelling  houses  on  their  property,  they 
yet,  under  §  3222,  Pol.  Code,  liad  a  right 
to  and  did  select  the  new  house  as  their 
homestead.  Section  3222  reads  as  follows: 
'''The  homestead  must  embrace  the  house 
used  as  a  home  by  the  owner  thereof,  and 
if  he  or  she  has  two  or  more  houses  thus 
used  at  different  times  and  places,  such 
owner  may  select  whicji  he  or  she  will  re- 
tain as  a  homestead."  Conceding  thai 
respondents  did  have  the  right  to  and  did 
select  the  new  house  as  their  dwelling,  yet 
the  findings  fail  to  advise  us  as  to  when 
they  made  this  selection.  If  not  until  after 
the  contracts  with  appellants  were  made 
and  the  materials  and  labor  furnished 
thereunder,  then  such  selection  came  too 
late  as  against  appellants,  as  the  mental 
selection  (the  intent)  must  exist  in  order 
to  give  a  homestead  character  to  a  dwelling 
house  either  erected  or  to  be  erected;  if 
such  selection  had  not  been  ma<le  {such  in- 
tent had  not  come  into  existence)  when  the 
material  and  labor  were  contracted  for, 
then,  unless  such  intent  came  into  existence 
after  such  contracts,  and  was  communi- 
cated to  appellants  before  they  furnished 
the  materials  and  labor,  upon  furnishing 
same  liens  would  attach  in  their  favor. 
That  such  an  intent  is  necessary  in  order 
to  give  to  a  dwelling  house  the  homestead 
•character  is  beyond  all  question.  Charles 
Betcher  Co.  v.  Cleveland,  13  S.  D.  347, 
83  X.  W.  366.  If,  upon  a  new  trial,  it 
should  be  established  that  the  selection  was 
made  prior  to  such  contracts  or  prior  to 
the  furnishing  of  materials  and  labor  there- 
under, then  what  notice  was  given  to  the 
world,  and  especially  to  these  appellants, 
that  respondents  intended  the  new  house  for 
their  dwelling  place  and  had  selected  the 
same  as  their  homestead?  Certainly  no 
construction  should  be  placed  upon  our 
homestead  law  that  will  permit  it  to  be 
used  as  an  instrument  through  which  a 
palpable  fraud  may  be  committed  against 
a  party  relying  upon  conditions  as  they 
exist  when  they  contract  with  the  home- 
stead claimant.  The  head  of  the  family 
has  the  right  and  power,  when  acting  in 
good  faith  toward  the  family,  to  diminish 
the  extent  of  the  homestead  by  using  a  part 
thereof  as  the  site  for  another  dwelling  to 
be  sold  or  rented.  Wynne  v.  Hudson,  66 
■Tex.  9,  17  S.  W.  110;  Geney  v.  Maynard, 
44  Mich.  578,  7  N.  W.  173.  Griffin  was 
apparently  exercising  this  right  and  power, 
with  the  knowledge  and  consent  of  his 
wife.  O'Drien  v.  Woeltz,  94  Tex.  148,  86 
no  L.R.A.(X.S.) 


Am.  St.  Rep.  829,  58  S.  W.  943,  59  S.  W. 
535.  What  was  there  to  notify  appellants 
that  these  respondents  contemplated  chang- 
ing their  home  from  the  old  dwelling  place  ? 
While  it  must  be  conceded  that  the  fact 
that  the  building  was  being  erected  upon 
land  forming  a  part  of  the  then  homestead 
would  ordinarily  be  sufficient  to  put  con- 
tractors upon  inquiry,  yet^here  was  a  party 
who  was  in  the  business  of  erecting  houses 
to  sell,  and  who  was  not  financially  able  to 
build  this  house  and  pay  for  same  without 
selling  it.  While  it  is  important  that  the 
homestead  right  be  protected,  it  is  even 
more  important  that  the  homestead  right 
be  not  used  as  an  instrument  of  fraud.  To 
defeat  appellants'  liens  it  should  appear 
that  respondent  formed  the  intent  and  made 
the  selection  before  appellants  entered  upon 
these  contracts  and  furnished  materials  and 
did  labor  therqunder.  Even  then  the  liens 
should  be  upheld  if  it  appears  that  by  their 
conduct  respondents  led  the  contractor  to 
believe  that  this  building  was  hot  to  be 
used  as  tlieir  home.  Wolf  v.  Butler,  8  Tex. 
Civ.  App.  468,  28  S.  W.  51;  Foley  v.  Holt- 
kamp,  28  Tex.  Civ.  App.  123,  66  S.  W.  891. 
Respondents,  abandoning  all  other  conten- 
tions, and  in  the  face  of  their  concession 
above  referred  to,  namely,  "If  the  new 
house  is  constructed  with  the  intent  of 
using  it  as,  a  second  dwelling  upon  the  prop- 
erty, then  we  agree  with  appellants'  counsel 
that  both  houses  cannot  be  homestead  prop- 
erty,"— cite  Lubbock  v.  McMann,  82  Cal. 
226,  16  Am.  St.  Rep.  108,  22  Pac.  1145, 
wherein  the  court  held  that,  after  a  tract  of 
land  with  a  residence  thereon  had  become 
a  homestead,  the  owner  was  at  liberty  to 
erect  a  second  dwelling  house  thereon,  and 
the  whole  would  still  remain  a  homestead. 

We  would  refuse  to  follow  this  opinion 
even  if  we  did  not  believe  the. express  pro- 
visions of  our  statute  (§  3225,  Pol.  Code) 
forbid  the  rule  therein  laid  down.  An  ex- 
amination of  the  dissenting  opinion  written 
therein  and  of  the  real  question  before  that 
court  as  revealed  by  the  "opinion  of  depart- 
ment 1,"  referred  to  in  the  majority  opin- 
ion, reveals  to  our  mind  that  the  majority 
opinion  is  unsound  in  principle  as  well  as 
but  obiter  dictum  upon  the  proposition  for 
which  respondents  have  cited  it  as  an  au- 
thority. The  rule  laid  down  in  Re  Ligget, 
117  Cal.  352,  59  Am.  St  Rep.  190,  49 
Pac.  211,  should  prevail  where  a  second 
dwelling  house  is  erected  after  a  home- 
stead is  established,  the  same  as  where  the 
two  dwellings  are  in  existence  when  home- 
stead is  first  claimed. 

Summarizing  we  would  say:  While 
§  3222,  supra,  provides  that  the  homestead 
"must  embrace  the  house  used  as  a  home," 
this  section  should  be  given  a  liberal  con- 
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struotion  in  favor  of  the  homestead  right, 
80  that  one  may  even  claim  faeant  land  as 
a  homestead  when  he  has  a  bona  fide  intent 
of  erecting  his  family  dwelling  house  there- 
on and  such  intent  is  seasonably  disclosed 
fo  those  who  have  a  right  to  know  of  same 
and  to  rely  thereon.  Said  section  should  be 
80  construed  that  one,  occupying  a  building 
as  his  homestead,  may  stilt  eleet,  subject  to 
the  conditions  above  specified,  to  select  a 
vacant  piece  of  land  for  a  homestead,  be 
that  land  separate  and  distinct  from  the 
former  homestead,  or  be  it  but  a  part  of 
the  former  homestead.  Under  the  provi- 
sions of  §  3225,  Pol.  Code,  which  reads  as 
follows:  "It  must  not  embrace  more  than 
one  dwelling  house  or  any  other  buildings 
except  such  as  are  properly  appurtenant  to 
the  homestead  as  such;  but  a  shop,  store, 
or  other  building  situated  thereon  and 
really  used  or  occupied  by  the  owner  in 
the  prosecution  of  his  own  ordinary  busi- 
ness may  be  deemed  appurtenant  to  such 
homestead," — one  cannot  claim  more  than 
one  dwelling  house  as  a  homestead  (except, 
perhaps,  in  a  case  where  two  buildings  are 
actually  used  together  at  one  and  the  same 
time  as  a  home)  ;  but  this  should  not  pre- 
vent a  party,  upon  giving  proper  notice  of 
his  intention,  from  electing  to  and  from 
rlaiming  all  the  former  homestead  together 
with  the  new  building;,  either  erected  or  to 
be  erected,  providing  the  old  building  is  to 
be  used  in  good  faith  as  a  part  of  the  dwell- 
ing house  or,  iipon  occupancy  of  the  new 
dwelling,  is  to  be  entirely  abandoned  as  a 
dw^olling  and  to  become  but  one  of  the  out- 
buildings used  in  connection  with  the  liome- 
stead;  but  as  was  said  in  McMonegal  v. 
Wilson,  103  Mich.  2C4,  61  N.  W.  495,  a  case 
quite  analogous  to  this  case:  "No  such 
liberality  of  construction  of  the  homestead 
law  is  permissible  as  will  entitle  the  party 
to  two  homesteads  at  the  same  time, — the 
one  actual  and  the  other  potential."  Meas- 
ured by  these  rules  the  findings  are  insuf- 
ficient to  support  the  decree  appealed  from. 
It  may  be  that,  upon  a  new  trial,  the  re- 
spondents may  be  able  to  supply  proof  of 
the  existence  of  the  missing  links  that  are 
wanting  in  the  court's  present  findings. 

The  decree  appealed  from  ia  reversed  as 
to  all  the  respondents. 

McCJoy,  J.,  dissenting: 

This  case  is  to  be  reversed  because  there 
was  no  finding  and  evidence  of  intent  in 
relation  to  the  homestead  character  of  a  sec- 
ond building  placed  upon  homestead  premi- 
ses. The  question  of  intent  is  an  eviden- 
tiary matter,  and  one  not  necessary  to  be 
specifically  found.  The  finding  that  the 
entire  property,  including  the  new  building, 
was  a  homestead  includes  and  is  based  upon 
50  L.R.A.(N.S.) 


the  evidence  of  intent.  It  is  never  necessary 
to  make  specific  findings  of  fact  upon  each 
and  every  specific  item  of  probative  evi- 
dence, but  it  is  sufficient  if  the  ultimate  fact 
is  found.  An  intent  may  always  be  inferred 
from  the  acts  of  a  party.  Men  are  hung  or 
imprisoned  for  life  upon  no  other  evidence- 
of  intent  than  that  which  is  inferred  from 
their  acts.  It  appears  that  the  Griffins  had 
a  small  old  house,  which  by  reason  of  old 
age  and  long-continued  use  had  become  not 
well  fitted  for  dwelling-house  purposes,  situ- 
ated upon  their  homestead  premises  of  less 
than  1  acre.  They  erected  a  new  house  up- 
on the  same  premises,  and  moved  into  it 
when  completed,  and  occupied  it  as  their 
dwelling,  and  for  a  time  temporarily  rented 
the  old  house.  There  can  be  no  possible  in 
ference  here  from  these  acts  that  the  Grif- 
fins intended  to  abandon  any  part  of  their 
homestead  premises,  but  the  only  reason- 
able inference  arising  from  their  act*  is- 
that  the  entire  property  was  their  home- 
stead. The  effect  of  the  majority  opinion 
is  that  under  these  circumstances  thev  are 
to  lose  their  entire  homestead  unless  they 
can  show  some  other  evidence  of  intent  not 
to  abandon  the  same.  In  the  first  place- 
the  burden  of  proof  is  not  on  these  defend- 
ants to  show  abandonment.  Further,  I  am 
of  the  opinion  that  a  person,  the  head  of  a 
family,  who  owns  homestead  premises  on 
which  there  is  an  unsuitable  dwelling  house 
may  erect  a  better  dwelling  thereon,  if  he 
so  desires,  without  being  exposed  to  a  los* 
of  his  entire  homestead  right,  where  the 
valuation  and  area  limit  fixed  bv  statute 
are  not  exceeded.  Suppose  that  when  the 
new  structure  is  erected  it  is  placed  im- 
mediately against  the  old  so  as  to  consti- 
tute a  sort  of  addition  thereto,  could  it  b<- 
properly  held  that  both  structures  were 
not  embraced  within  the  homestead  premis- 
es? Would  the  fact  that  the  structures  hap- 
pened to  be  20  feet  apart  change  the  ruief 
The  old  building  might  be  used  for  kitchen, 
laundry,  store  room,  or  numerable  other 
family  uses,  or  it  might  be  rented  to  raisr 
a  little  revenue  for  family  uses  and  stiU 
constitute  a  part  of  the  exempt  homcstcaii 
premises,  although  the  membera  M  the 
family  might  actually  live,  sleep,  and  eat 
in  the  new  structure.  If  the  owner  of  the 
homestead  premises  had  a  well-constnicted 
barn  thereon  and  should  rent  the  same  Urr 
a  dwelling  house  or  for  storage  purposes  for 
a  time,  could  it  possibly  be  properly  held 
that  would  destroy  the  homestead  character 
of  the  entire  premises?  Possibly  in  some 
jurisdictions  it  might  affect  the  homestead 
character  of  the  barn  only,  and  espoae  it 
to  sale  on  execution,  but  it  certainly  would 
not  destroy  the  homestead  character  ef  tba 
entire  premises. 
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Under  the  circumstances  of  this  case  it 
seems  to  me  that  the  old  and  new  buildings 
should  be  treated  as  component  parts  of 
one  entire  homestead  premises.  The  old 
building  is  an  appurtenance  to  the  premises. 
It  seems  to  be  generally  held  that  where 
the  homestead  property  is  within  the  valu- 
ation and  area  limits,  and  the  claimant 
actually  occupies  a  residence  thereon,  it 
does  not  matter  to  what  use  he  may  put  the 
land  or  other  portions  of  the  premises,  or 
what  business  he  may  pursue  thereon  in 
order  to  make  a  living  for  himself  and  fam- 
ily. Green  v.  Richardson,  122  La.  361,  47 
So.  682,  16  Ann.  Gas.  1037.  There  is  but 
one  homestead  premises  involved  in  this 
case.  It  is  not  like  a  case  where  the  claim- 
ant is  seeking  to  maintain  two  distinct 
homestead  premises  with  a  dwelling  on 
oach  of  them.  This  case  should  not  be  con- 
founded with  the  double  homestead  propo- 
sition, as  there  is  but  one  homestead  premi- 
ses herein  involved.  Again,  if  the  home- 
stead premises  contain  a  superfluity  of 
buildings  thereon,  the  superfluous  ones 
might  be  subject  to  execution,  witliout  lim- 
iting or  destroying  the  area  covered  by  the 
Iiomestcad  right,  and  the  court  might  de- 
termine whether  such  particular  building 
was  or  was  not  a  part  of  the  homestead. 
Pol.  Code,  §  3230.  In  Hubbell  v.  Canady,  68 
111.  425,  the  supreme  court  of  Illinois,  in 
construing  a  very  similar  homestead  statute, 
said:  "We  are  not  to  regard  the  intention 
of  the  legislature  as  being  only  to  save  a 
mere  shelter  for  the  debtor  and  his  family, 
but  that  it  was  the  purpose  to  give  him 
the  full  enjoyment  of  the  whole  lot  of 
ground  exempted,  to  be  used  in  whatever 
way  he  might  think  best  for  the  occupancy 
and  support  of  his  family,  whether  in  the 
way  of  cultivating  it  or  by  the  erection 
i.nd  use  of  buildings  upon  it  either  for  the 
rarrying  on  of  his  own  business  or  for  de- 
riving income  in  the  way  of  rent."  This 
Illinois  case  has  been  followed  and  approved 
in  many  well-considered  opinions  for  many 
years.  Stevens  v.  Hollingsworth,  74  111. 
202;  Sever  v.  Lyons,  170  111.  395,  48  N.  E. 
!;26;  Bartholomae  &  R.  Brewing  &  Malting 
Co.  V.  Schroedor,  67  III.  App.  660;  Tenney  v. 
Wessell,  —  Tex.  Civ.  App.  —,  26  S.  VV.  436; 
Green  v.  Richardson,  122  La.  361,  47  So. 
682,  16  Ann.  Cas.  1037,  and  note.  Thompson 
in  his  work  on  Homesteads,  §§  120  to  145, 
in  considering  the  case  of  Hubbell  v.  Cana- 
dy, says  that  the  broad  rule  laid  down  by 
the  Illinois  supreme  court  will  probably 
find  favor  with  most  of  the  courts,  but  that 
there  is  an  opposition  tendency  in  some 
jurisdictions.  It  appears  that  this  oppo- 
sition tendency  is  based  solely  on  the  reason 
60  L.R.A.(N.S.) 


that,  where  there  is  no  valuation  limit  placed 
on  the  homestead  right,  the  debtor  has  it 
within  his  power,  under  the  Illinois  rule,  to 
perpetrate  a  fraud  on  his  creditors  by  con- 
structing very  valuable  business  or  other 
structures  upon  the  homestead  promises. 
Subdivision  7,  §  345,  Code  Civ.  Proc,  de- 
stroys the  reason  on  which  the  opposition  to 
the  Illinois  rule  is  based.  If  this  was  a  case 
where  there  were  valuable  buildings  con- 
structed on  the  homestead  premises  in  ex- 
cess of  the  value  of  $5,000,  or  if  we  had  no 
statute  limiting  the  value  of  the  homes tead^ 
and  it  appeared  that  there  was  an  unrea- 
sonable amount.in  value  of  buildings  placed 
thereon,  which  would  amount  to  a  fraud  on 
creditors,  then  the  majority  opinion  rule,, 
in  a  measure,  would  be  very  appropriate; 
but  I  am  of  the  view  there  has  bei>n  a  mis- 
application of  this  principle  in  this  case 
present  under  a  statute  and  under  circum- 
stances not  warranting  the  rule,  and  which 
has  the  effect  of  destroying  or  limiting  the 
use  of  the  homestead  right  in  a  manner 
never  intended  by  the  legislative  mind. 

The  fact  that  some  desire  to  sell  the  new 
building  was  shown  to  exist  is  wholly  imma- 
terial for  the  reason  that  the  owner  of 
homestead  property  has  the  right  to  sell 
the  same  without  destroying  the  homentead 
right,  and  however  much  he  might  desire 
to  make  such  sale  could  not  deprive  him  of 
his  right.  I  do  not  believe  that  a  person  can 
be  cut  out  of  his  homestead  right  by  any 
such  method.  It  was  the  plain  duty  of 
plaintiff  when  he  entered  into  the  contract 
to  sell  building  materials  to  Griflin,  to  as- 
certain his  intentions  as  to  homestead 
rights.  Plaintiff  was  bound  at  his  peril  to 
take  notice  of  the  homestead  character  of 
the  premises  on  which  this  new  building  was 
constructed.     21  Cvc.  552. 

In  addition,  I  desire  to  suggest  a  con- 
clusion which,  I  think,  must  necessarily  flow 
from  the  logic  upon  which  the  majority 
opinion  in  its  main  features  is  founded. 
The  proposition  is  there  laid  down  that  it 
is  the  right  of  the  husband,  the  head  of  the 
family,  to  select  the  homestead;  that  the 
only  limitation  upon  the  exercise  of  this 
right  is  as  to  area  and  value;  that  there  is 
nothing  in  the  homestead  law^  which  pre- 
vents the  husband  from  selecting  a  homestead 
of  less  area  or  value  than  that  prescribed 
by  the  statute;  that  the  right  vested  in  the 
husband  to  change  the  homestead  involves 
and  includes  the  right  to  select  a  homestead 
of  less  area  or  value  than  that  already  occu- 
pied-by  the  family;  that  in  the  exercise  of 
this  right  the  husband  alone  may  at  any 
time  lessen  both  the  area  and  value  of  an 
existing  homestead  by   appropriating   some 
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portion  of  its  area  or  some  of  the  buildingB 
thereon  to  other  than  homestead  uses. 
From  this  line  of  reasoning  and  logic  it 
would  follow  that  the  husband,  by  his  act 
alone,  may  reduce  the  homestead  to  the  ex- 
act area  occupied  by  the  dwelling  house  it- 
self, and  lessen  the  value  of  the  homestead 
and  its  area  at  his  will  to  practically  any 
extent,  and  thus  deprive  his  wife  and  family 
of  every  convenience  and  comfort  of  a  home- 
Htead,  with  the  bare  exception  of  the  roof 
ov(*r  tlieir  heads,  the  walls,  and  the  floors 
bemath  their  feet.  If  this  line  of  reason- 
ing is  a  correct  interpretation  of  the  law 
governing  homestead  rights^  of  what  prac- 
tical value  to  the  family  are  those  pro- 
visions of  our  statute  which  forbid  the  alien - 
action  of  a  homestead  once  acquired  and 
occupied,  except  by  a  deed  in  which  both  hus- 
band and  wife  shall  join?  Why  might  not 
the  husband,  after  declaring  his  intention 
to  abandon  a  portion  of  land  included  with- 
in tlie  homestead  area,  alienate  such  portion 
by  his  own  single  deed  of  conveyance?  Why 
may  not  the  farmer,  who  owns  a  quarter 
section  of  land,  by  his  declaration  of  aban- 
donment and  his  selection  of  the  single  acre 
of  the  quarter  section,  upon  which  the 
dwelling  house  is  situated,  render  the  re- 
maining 150  acres  subject  to  alienation  by 
his  sole  deed  or  mortgage  without  the  con- 
sent of  his  wife?  I  cannot  concur  in  any 
line  of  reasoning  which  leads  to  such  results. 
In  my  judgment  the  rule  should  be,  and  I 
think  is,  that,  when  a  homestead  has  once 
been  selected  and  is  occupied  as  such,  the 
husband  cannot  by  his  sole  act  abandon 
some  portion  of  its  area  or  in  effect  ac- 
complish the  same  end,  through  the  creation 
of  mechanics'  liens  or  other  encumbrances 
upon  some  portion  uf  that  area,  and  thus 
in  effect  render  nugatory  the  statute  which 
forbids  the  alienation  of  the  homestead 
without  the  wife's  consent.  1  think  the  judg- 
ment and  order  of  the  trial  court  should  be 
affirmed. 

.  From  a  careful  reading  of  the  record  it 
seems  to  me  there  has  been  a  fair  trial  in  the 
court  below,  and  that  the  findings  and  judg- 
ment are  sufficient  to  sustain  the  judgment, 
and  that  the  judgment  should  not  be  re- 
versed. These  parties  should  not  be  requir- 
ed to  exhaust  and  eat  up  the  value  of  their 
homestead  property  in  the  costs  and  expense 
of  another  trial.  This  litigation  should  be 
brought  to  an  end  by  an  affirniance  of  the 
judgment. 

Smith,  J.,  concurs  in  the  view  expressed 
by  McCoy,  J. 
SO  LJRJ^..(N.S.) 
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ADELINE  GUERGL^X  HOLT,  Plff.  in  Err^ 

V. 

LEOPOLD  GLT:RGUIN:  et  aL 

(—  Tex.  —,  163  S.  W.  10.) 

Coarts  ^  jurisdiction   ^  settinfc  aside 
deed  of  foreigrn  lands. 

1.  A  court  has  no  jurisdiction  to  annul 
a  deed  of  land  located  in  a  foreign  countrv 
although  it  was  executed  within  its  jurit»- 
diction  and  the  parties  in  interest  are  ail 
before  it. 

Same  ~  i>artltlon  of  foreign  land. 

2.  A  court  has  no  jurisdiction  to  parti- 
tion land  located  in  a  foreign  country. 

Appeal  — -  fundamental  error  —  form  of 
assignment. 

3.  The  form  of  the  assignment  of  error 
is  unimportant  in  ease  of  a  fundamental 
error  apparent  from  the  record. 

Same  ^  refusal  to  quash  deposition  of 
present  witness. 

4.  In  the  absence  of  abuse  the  diacri- 
tion  of  a  trial  court  in  refusing  to  quash 
the  deposition  of  a  witness  who  is  present 
at  the  trial,  and  require  him  to  be  placed 
on  the  stand,  will  not  be  reviewed  on  ap- 
peal. 

Eh'ldence  ~  declarations  as  to  ntkeanin^ 
of  another's  remark. 

5.  Evidence  is  not  admissible  in  an  ac> 
tion  to  set  aside  a  deed,  of  a  declaration  by 
one  person  as  to  what  another  meant  by 
remarks  made  to  the  speaker  concerning 
the  preparation  of  papers. 

(January  14,  1914.) 

17  RROR  to  the  Court  of  Civil  Appeals  for 
li  the  Fourth  Supreme  Judicial  District 
to  review  a  decree  annulling  the  will,  can- 
celing the  deed,  and  for  the  value  of  per- 
sonal property,  in  consolidated  suits  for 
the  probate  of  the  will  of  Mrs.  Manuela 
Morales  Guerguin,  deceased,  for  the  can- 
celation of  a  deed  executed  by  testatrix 
and  her  husband,  and  for  the  recovery  of 
personal  property.     Aflirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Clamp,  Joseph  Ryan,  J. 
G.  Griner,  W.  F.  Ramsey,  and  C.  Ij. 
Black,  for  plaintiff  in  error: 

Real  estate  and  the  title  thereto  Is  gor- 

Xote.  —  For  jurisdiction  of  equity  over 
suits  affecting  real  property  in  anoth«fr 
state  or  country,  see  notes  to  Proctor  v. 
Proctor.  69  UR.A.  673:  Fall  v.  Eastin.  23 
L.R.A.(N.S.)  924,  and  Burton-Lingo  Co.  t. 
Patton,  27  L.R.A.(N.S.)  420.  As  to  the 
jurisdiction  of  an  action  at  law  for  damage 
for  breach  of  contract  or  for  tort  concern- 
ing real  property  in  another  state  or  coun- 
trv. see  notes  to  Smith  v.  Southern  R.  (  o. 
26  L.R.A.(N.S.)  927,  and  Sheppard  r.  Coor 
d'Alene  Lumber  Co.  44  LJLA.(NJS.)  2S7. 
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•med  exclusively  by  the  law  of  the  state 
where  it  is  situated,  and  no  court  will  en- 
tertain jurisdiction  of  a  suit  brought  to 
determine  the  title  to  property  in  another 
state. 

Texas  &  P.  R.  Co.  v.  Gay,  86  Tex.  671,  26 
L.R.A.  52,  26  S,  W.  599. 

Nor  could  the  court  partition  the  prop- 
erty or  appoint  commissioners  to  accom- 
plish that  purpose. 

Wimer  v.  Wimer,  82  Va.  890,  3  Am.  St. 
Rep.  126,  5  S.  E.  536;  Moor  v.  Moor,  24 
Tex.  Civ.  App.  150,  57  S.  W.  992,  17  Am. 
&  £ng.  Enc.  Law  708;  Johnson  v.  Kimbro, 
3  Head,  557,  75  Am.  Dec.  781;  Schick  v. 
Whitromb,  68  Neb.  784,  94  N.  W.  1023; 
CarU  Tight  v.  Pettus,  2  Ch.  Cas.  214;  Ken- 
nedy T.  Cassillis,  2  Swanst.  323. 

The  court  could  not  cancel  recorded  title 
to  land  in  Mexico. 

Fryer  v.  Meyers,  —  Tex.. — ,  13  S.  W. 
1025;  Morris  v.  Hand,  70  Tex.  483,  8  S. 
\V.  210;  Moseby  v.  Burrow,  62  Tex.  404; 
Cooley  V.  Scarlett,  38  111.  316,  87  Am.  Dec. 
298;  Davis  v.  Headley,  22  N.  J.  Eq.  115; 
Texas  &  P.  R.  Co.  v.  Gay,  86  Tex.  590,  25 
L.R.A.  52,  26  S.  W.  599;  Carpenter  v. 
Strange,  141  U.  S.  87,  35  L.  ed.  640,  11 
Sup.  Ct.  Rep.  960;  Blackman  v.  Wright, 
1)6  Iowa,  541,  65  N.  W.  843;  Fall  v.  Fall, 
75  Neb.  120,  121  Am.  St.  Rep.  767,  106  N. 
\Y.  412,  113  N.  W.  175. 

It  is  only  necessary,  in  making  a  state- 
ment from  the  record,  to  state  the  sub- 
stance of  the  same,  and  it  is  not  necessary 
to  copy  the  entire  record,  word  for  word, 
relating  to  a  given  subject. 

Texas  Land  Co.  v.  Williams,  48  Tex.  602; 
Haley  v.  Davidson,  48  Tex.  615;  Interna- 
tional &  G.  N.  R.  Co.  v.  Miller,  —  Tex. 
Civ.  App.  — ,  124  S.  W.  109;  Meston  v. 
Davies,  —  Tex.  Civ.  App.  — ,  36  S.  W.  805. 

Depositions  of  Gonez  and  Aldereta  should 
have  been  excluded  under  the  circumstances 
shown. 

Elliot  -v.  Mitchell,  28  Tex.  105 ;  Vance  v. 
Upson,  66  Tex.  478,  1  S.  W.  179;  Humes  v. 
O'Bryan,  74  Ala.  64;  Neilson  v.  Hartford 
Street  R.  Co.  67  Conn.  466,  34  Atl.  820; 
Moline  Plow  Co.  v.  Gilbert,  3  Dak.  239, 
15  N.  W.  1;  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Kane,  92  Ga.  187,  22  L.R.A.  315,  18 
S.  E.  18;  Fullenwider  v.  Ewing,  30  Kan. 
15,  1  Pac.  300;  Dunn  v.  Dunn,  11  Mich. 
284 :  Carter  v.  Prior,  8  Mo.  App.  577 ;  Hay- 
ward  V.  Barron,  38  N.  H.  366;  Green  v. 
Middlesex  Valley  R.  Co.  31  App.  Div.  412, 
53  N.  Y.  Supp.  500;  Stiles  v.  Bradford,  4 
Rawle,  394;  Doe  ex  dem.  Sergeant  v. 
Adams,  1  Tyler  (Vt.)  197;  Puryear  v. 
Reese,  6  Coldw.  21;  Whitford  v.  Clark 
County,  119  U.  S.  522,  30  L.  ed.  600,  7 
Sup.  Ct.  Rep.  306. 
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Messrs.  Webb  &  Goeth,  Carlos  Bee,  and 
Henry  Stieler,  for  defendants  in  error: 

When  the  testimony  of  other  witness-^a 
has  the  effect  to  impeach  or  discredit  the 
testimony  of  a  witness  before  the  jury,  such 
witness  may  be  ignored  and  his  testimony 
wholly  rejected  or  disregarded;  and,  fur- 
ther, the  statement  of  an  interested  wit- 
ness may  be  rejected,  although  not  dis- 
puted. 

Autry  V.  Reasor,  102  Tex.  123,  108  S.  W. 
1162,  113  S.  W,  748;  Jones  v.  Jones,  — 
Tex.  Civ.  App.  —,  146  S.  W.  266;  Heisig 
Rice  Co.  V.  Fairbanks,  M.  &  Co.  45  Tex. 
Civ.  App.  383,  100  S.  W.  959;  Missouri,  K. 
&  T.  R.  Co.  V.  Harris,  45  Tex.  Civ.  App. 
542,  101  S.  W.  510;  Burleson  v.  Tinnin,  — 
Tex.  Civ.  App.  —,  100  S.  W.  350;  Franklin 
L.  Ins.  Co.  V.  Villeneuve,  29  Tex.  Civ.  App. 
128,  68  S.  W.  206. 

Every  district  court  in  the  state  has 
jurisdiction  of  actions  in  trespass  to  try 
title,  and  the  requirement  as  to  the  county 
in  which  the  suit  may  be  brought  is  a 
mere  personal  privilege  granted  to  the  par- 
ties, which  may  be  waived  like  any  other 
privilege  of  this  character. 

Moore  v.  Moore,  89  Tex.  33,  33  S.  W. 
217;  De  La  Vega  v.  League,  64  Tex.  215; 
Eckford  v.  Knox,  67  Tex.  205,  2  S.  W. 
372 ;  Houston  Oil  Co.  v.  Bayne,  —  Tex.  Civ. 
App.  —,  141  S.  W.  646. 

If  parties  voluntarily  agree  and  submit 
to  the  jurisdiction  of  a  district  court  in 
the  state  of  Texas,  in  a  suit  for  partition, 
land  situated  in  any  part  of  the  world  may 
by  proper  decree  be  effectually  partitioned. 

Morris  v.  Nunn,  79  Tex.  127,  16  S.  W. 
220. 

When  the  court  has  obtained  jurisdiction 
for  one  purpose,  it  will  retain  jurisdiction 
for  the  purpose  of  settling  all  the  questions 
litigated. 

Banks  v.  Blake,  —  Tex.  Civ.  App.  — ,  143 
S.  W.  1184;  Milam  v.  Hill,  29  Tex.  Civ. 
App.  573,  69  S.  W.  450. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  filed  an  answer 
to  the  application  for  writ  of  error,  and, 
having  determined  to  grant  the  application, 
we  will  decide  the  case.  Both  parties  have 
submitted  the  case  on  the  statement  made 
by  the  court  of  civil  appeals,  which  we 
adopt,  as  follows:  "Appellant  sought  to 
probate  the  will  of  Mrs.  Manuela  Morales 
Guerguin  in  the  county  court,  and  a  contest 
was  filed  by  Mrs.  Annie  Guerguin,  as  next 
friend  of  her  husband,  Leopold  Guerguin, 
a  person  of  unsound  mind,  on  the  ground 
of  the  mental  condition  of  testatrix  at  ttie 
time  the  will  was  executed,  October  6, 
72 
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1910,  by  reason  of  the  fact  that  the  wUl 
was  not  executed  as  required  by  law,  of 
undue  influence  over  testatrix  by  appellant, 
and  fraud  perpetrated  by  her.  On  October 
16,  1911,  Carlos  Guerguin,  a  minor,  and 
Edna  Guerguin  Hill,  joined  by  her  husband, 
O.  A.  Hill,  children  of  Leopold  Guerguin, 
intervened  in  the  contest,  adopting  the 
pleadings  of  Annie  Guerguin.  The  will  was 
admitted  to  probate  by  the  county  court, 
and  the  cause  was  appealed  to  the  district 
court.  Prior  to  that  time  Annie  Guerguin, 
as  next  friend  of  Leopold  Guerguin,  had 
filed  two  suits  against  appellant,  one  to  set 
aside  a  deed  executed  by  Charles  Guerguin 
and  Manuela  Morales  Guerguin,  parents  of 
Leopold  Guerguin  and  appellant,  in  which 
they  had  conveyed  to  appellant  all  the  prop- 
erty they  owned,  as  well  as  certain  lots  be- 
longing to  Leopold  Guerguin ;  the  other  suit 
being  to  recover  certain  jewelry  and  other 
personal  property.  When  the  will  contest 
reached  tne  district  court,  the  three  suits 
were  consolidated  by  agreement.  Edna 
Hill,  joined  by  her  husband,  for  herself  and 
her  minor  brother,  Carlos  Guerguin,  filed 
an  amended  pleading,  in  which  it  was  al- 
leged that  Leopold  Guerguin  had  died  pend- 
ing the  suit,  and  that  Edna  Hill  and  Carlos 
Guerguin  were  his  surviving  children  a*id 
only  heirs  at  law;  that  Charles  Guerguin, 
the    father    of    Leopold,    died    on    May    11, 

1911,  and  Manuela  Morales  Guerguin,  his 
wife,  and  mother  of  Leopold  Guerguin,  died 
on  April  30,  1911,  and  that  they  at  the  time 
of  their  death  owned  the  property  in  con- 
troversy, situated  in  San  Antonio,  and 
237,135  acres  of  land  in  Mexico.  It  was 
alleged  that  on  or  about  October  6,  1910, 
Adeline  Guerguin  Holt,  her  husband,  D. 
T.  Holt,  J.  G.  Griner,  and  W.  L.  Frame 
entered  into  a  conspiracy  to  deprive  Leo- 
pold Guerguin,  their  insane  father,  of  his 
share  of  his  parents'  estate,  and  in  pursu- 
ance of  the  conspiracy  caused  Manuela 
Morales  Guerguin  to  execute  the  document 
purporting  to  be  her  last  will  and  testa- 
ment, whereby  all  the  property  of  the  es- 
tate was  bequeathed  to  Adeline  Guerguin 
Holt ;  that  at  said  time  the  purported  testa- 
trix was  of  unsound  mind,  without  capacity 
to  understand  the  effect  of  the  instrument 
she  was  executing  and  the  property  she  was 
devising,  or  her  relation  to  her  son;  that 
the  property  sought  to  be  devised  was  of 
the  probable  value  of  $500,000;  that  Manu- 
ela Morales  Guerguin  at  the  time  was 
about  seventy-five  years  of  age,  and  was 
mentally  and  physically  weak  and  infirm, 
and  was  a  bedridden  invalid  and  paralytic, 
and  executed  the  will  under  the  infiuence 
and  by  the  fraud  and  trickery  of  the  con- 
spirators named;  that  Charles  Guerguin 
was  weak  physically  and  mentally,  and 
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helpless  and  infirm,  and  that  he  and  his 
wife,  Manuela,  were  under  the  control,  ens- 
tody,  and  influence  of  appellant,  and  wholly 
unable  to  exercise  their  own  will.  It  was 
further  alleged  that  on  the  day  suooeeding 
the  execution  of  the  will  by  Manuela 
Morales  Guerguin  she  and  her  husband, 
Charles  Guerguin,  were  induced  throngh 
the  fraud,  trickery,  and  undue  influence  of 
the  conspirators  to  execute  a  deed  to  the 
whola  of  their  property,  real  and  personal 
to  appellant;  that  Charles  Guerguin  at  the 
time  was  nearly  ninety  years  old,  was  blind 
and  nearly  completely  deaf ;  that  he  and  hi» 
wife  were  rapidly  approaching  disaolutioo, 
were  suffering  from  Bright's  disease  and 
hardening  of  the  arteries,  and  in  a  condi- 
tion of  senility  that  rendered  them  incap- 
able of  understanding  the  nature  of  tbe 
transactions  into  which  they  were  led  bj 
the  conspirators.  It  was  also  alleged  that 
the  deed  was  concealed  until  after  the  death 
of  Charles  and  Manuela  Guerguin.  Each 
and  every  allegation  of  the  petition  was 
specially  traversed  by  appellant.  The  cause 
was  tried  by  jury,  on  special  iaauess  sub- 
mitted by  the  court,  and,  on  the  answers 
thereto,  judgment  was  rendered  annulling 
the  will  of  Manuela  Morales  Guerguin.  can- 
celing the  deed  made  by  Charles  Guerguin 
and  Manuela  Morales  Guerguin  to  appel- 
lant, dated  October  7,  1910,  canceling  a  deisl 
made  by  Manuela  Morales  Guerguin  and 
Carlos  Guerguin  to  appellant,  that  appel- 
lees recover  from  appellant  lots  4,  5,  and  6. 
block,  8,  new  city  block  972,  in  San  Anto- 
nio, Texas,  being  the  homestead  of  Mrs. 
Annie  Guerguin  and  appellees,  that  appel- 
lees recover  one  half  the  property  of  the 
estate  in  Texas  and  Mexico,  that  they  re- 
cover $835,  being  the  value  of  certain  per- 
sonal property,  and  that  they  recover  from 
appellant  $10,470.54  with  interest.  Com- 
missioners were  appointed  to  appraise  the 
real  property  which  was  undivided,  and 
apportion  appellant  a  one-half  interest  in 
the  same,  and  tliat  the  other  moiety  be  ap- 
portioned, one  half  of  it  to  Edna  Hill  and 
the  other  half  to  Carlos  Guerguin." 

The  decree  of  the  district  court  annulled 
a  deed  made  by  Charles  Guerguin  and  bis 
wife,  Manuela  Morales  Guerguin,  convey- 
ing all  of  their  property  to  Adeline  Holt 
their  daughter,  which  included  17»i.WH> 
acres  of  land  situated  in  Coahuila,  Republic 
of  Mexico,  because  of  fraud  and  undue  in- 
fiuence. The  parties  were  all  within  tbe 
jurisdiction  of  the  court,  the  grantors  be- 
ing dead.  No  order  was  made  requiring  the 
grantee  in  the  deed  to  reconvey,  and  no  re- 
cpnveyance  was  made. 

The  first  question  is:  Did  the  district 
court  in  Texas  have  the  power  to  annul  the 
deed  so  far  as  it  conveyed  land  in  Mexico 
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where  the  land  was  situated?  We  are  of 
opinion  that,  so  far  as  the  decree  in  this 
case  sets  aside  and  annuls  the  deed  to  the 
land  in  the  Republic  of  Mexico,  it  is  void, 
because  the  district  court  had  not  juris- 
diction of  the  subject-matter;  the  court  of 
Texas  could  not  acquire  jurisdiction  of 
land  beyond  its  borders.  Authorities: 
Fryer  v.  Myers,  —  Tex.  — ,  13  S.  VV.  1025; 
Morris  v.  Hand,  70  Tex.  481,  8  S.  W.  210; 
Wallace  v.  Campbell,  53  Tex.  229;  Moaeby 
▼.  Burrow,  62  Tex.  306;  Paschal  v.  Acklin, 

27  Tex,  174;  Cooley  v.  Scarlet,  38  111.  316, 
87  Am.  Dec.  298;  Carpenter  t.  Strange, 
141  U.  S.  87,  35  L.  ed.  640,  11  Sup.  Ct.  Rep. 
960. 

In  the  last  case  cited  above  the  court 
said:  *The  real  estate  was  situated  in 
Tennessee  and  governed  by  the  law  of  its 
situs,  and,  while  by  means  of  its  pow^er  over 
the  person  of  a  party  a  court  of  equity  may 
in  a  proper  case  compel  him  to  act  in  re- 
lation to  property  not  within  its  jurisdic- 
tion, its  decree  does  not  operate  directly 
upon  the  property  nor  affect  the  title,  but 
is  made  effectual  through  the  coercion  of 
the  defendant,  as,  for  instance,  by  directing 
a  deed  to  be  executed  or  canceled  by  or  on 
behalf  of  the  party.  The  court  'has  no 
inherent  power,  by  the  mere  force  of  its 
decree,  to  annul  a  deed  or  to  establish  a 
title.'    Hart  v.  Sansom,  110  U.  S.  151,  155, 

28  L.  ed.  101,  103,  3  Sup.  Ct.  Rep.  586,  589. 
Hence,  although  in  cases  of  trust,  of  con- 
tract, and  of  fraud,  the  jurisdiction  of  a 
court  of  chancery  may  be  sustained  over  the 
person,  notwithstanding  lands  not  within 
the  jurisdiction  may  be  affected  by  the  de- 
cree (Ma.s8ie  v.  Watts,  6  Cranch,  148,  3  L. 
ed.  181),  yet  it  does  not  follow  that  such 
a  decree  is  in  itself  necessarily  binding  upon 
the  courts  of  the  state  where  the  land  is 
situated.  To  declare  the  deed  to  Mrs. 
Strange  null  and  void,  in  virtue  alone  of 
the  decree  in  New  York,  would  be  to  at- 
tribute to  that  decree  the  force  and  effect 
of  a  judgment  in  rem  by  a  court  having  no 
jurisdiction  over  the  res." 

'i'he  district  court  at  San  Antonio  also 
appointed  commissioners  and  directed  tliem 
to  partition  the  land  between  the  plaintiffs 
and  defendants.  That  portion  of  the  de- 
cree is  likewise  void,  because  the  courts 
of  this  state  have  no  power  or  authority 
over  land  in  Mexico.  Wimer  v.  Winicr.  82 
Va.  890,  3  Am.  St.  Rep.  120,  5  S.  E.  530. 
It  would  be  useless  to  add  authorities  wlien 
there  is  no  conflict.  As  shown  bv  the  cases 
cited  above,  this  court  has  from  the  begin- 
ning denied  to  courts  of  other  states  and 
countries  the  power  to  adjudicate  the  title 
to  land  lying  in  this  state,  and  we  cannot 
eonsistentlv  hold  that  our  courts  can  exer- 
cise  that  authority  over  lands  situated  in 
60  L.R.i!u(N.S.) 


other  jurisdictions,  but  must  observe  the 
same  rule  that  we  demand  to  be  observed  by 
others. 

What  we  have  said  disposes  of  the  mat- 
ter presented  by  the  eighteenth  assignment 
of  error;  therefore  it  is  unnecessary  to  re- 
view the  refusal  of  the  court  of  civil  ap- 
peals  to  consider  it.  The  error  was  funda- 
mental and  apparent  of  record;  therefore 
the  form  of  the  assignmeBt  is  unimportant 
in  this  court. 

Plaintiffs  filed  interrogatories  to  two 
witnesses,  Mexicans,  and  ^procured  a  com- 
mission to  take  their  answers,  which  Mrs. 
Guerguin,  one  of  the  plaintiffs,  delivered 
to  a  notary  public,  and  procured  the  at- 
tendance of  the  witnesses,  paying  the  fees 
and  expenses,  and  Mrs.  Guerguin  was  pres- 
ent at  the  time  the  notary  took  the  answers 
of  the  witness,  at  one  time  correcting  one  of 
the  witnesses  in  the  answer,  but  it  does  not 
appear  that  the  answer  was  changed  by 
such  interference.  At  the  trial  both  wit- 
nesses were  in  the  court  room,  and  defend- 
ants moved  the  court  to  quash  the  deposi- 
tion for  the  reasons  stated  above,  or  to 
require  plaintiffs  to  put  the  witnesses  on 
the  stand,  which  motion  was  overruled. 
The  action  of  the  court  is  assigned  in  this 
court  as  error.  The  facts  do  not  show  any 
violation  or  disregard  of  the  law  in  taking 
or  returning  the  deposition;  therefore  there 
was  no  reversible  error  in  refusing  to  quash 
the  deposition.  It  was  a  matter  committed 
to  the  discretion  of  the  trial  judge  to  re- 
quire the  witnesses  present  to  be  placed  on 
the  stand.  No  abuse  of  the  discretion  is 
shown,  and  this  court  will  not  review  the 
action  of  the  judge  in  the  exercise  of  his 
discretion.  Schmick  v.  Noel,  64  Tex.  406; 
O'Connor  v.  Andrews,  81  Tex.  28,  16  S.  W. 
628. 

The  declaration  by  Holt  to  Nelson  as  to 
what  Charles  Guerguin  meant  by  remarks 
made  to  Holt  concerning  the  preparation 
of  some  papers  was  properly  excluded:  it 
was  not  admissible  as  res  ge8ta\  but  was 
Holt's  interpretation  of  the  language  of 
Guerguin.  It  is  at  least  a  novel  proposi-- 
tion,  that  the  declarations  of  one  party  may 
be  introduced  to  prove  what  was  in  the 
mind  of  the  other  party  when  making  a 
statement  concerning  a  pending  transaction. 
The  declaration  of  Guerguin  might  be  ad- 
mitted to  interpret  his  own  acts,  but  by 
what  rule  are  the  declarations  of  Holt  ad- 
missible for  that  purpose?  It  is  made  a 
ground  of  complaint  that  Mrs.  Holt  was 
charged  with  an  insurance  policy,  but  the 
statement  does  not  show  that  injustice  was 
done  or  any  rule  of  law  violated,  and  we 
must  presume  that  the  action  of  the  court 
was  correct. 

It  is  ordered  that  the  judgment  rendered 
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by  the  District  Court  be  vacated  in  so  far 
as  it  annuls  a  deed  executed  by  Maniiela 
Morales  Guerguin  conveying  to  Adeline 
Holt  lands  situated  in  the  state  of 
Coahuila,  Mexico,  and  that  so  much  of  said 
judgment  as  directs  the  partition  of  said 
land  in  Mexico  be  also  vacated,  and  as  to 
said  deed  and  said  land  the  cause  be  dis- 
missed, but  as  to  all  other  matters  ad- 
judicated therein  the  said  judgment  is  here- 
by affirmed. 

It  is  further  ordered  that  the  costs  of 
the  Court  of  Civil  Appeals  and  of  this 
eourt  be  paid  by  defendants  in  error,  and 
the  plaintiiT  in  error  pay  the  costs  of  the 
District  Court 


WASHINGTON  SUPIIEME  COURT. 
(Department  No.   1.) 

J.  F.  O'NEILL,  Appt., 

V. 

TOWN  OF  AUBURN  et  al.,  Respts. 

(  —  ^Wash.  — ,  135  Pac.  1000.) 

Public    improvement    —    purchase    of 
material  from  public  oflleers  ^  elTcct. 

1.  That  material  for  street  improvements, 
made  necessary  by  a  change  in  the  speci- 
fications, was  purchased  in  the  open  market 
by  the  contractor  from  a  corporation  in 
which   municipal    officers   have   stock,    does 


not  nullify  the  improvement  contract  under 
a  statute  providing  that  no  officer  shall  be 
interested,  directly  or  indirectly,  in  any 
contract  with  the  town. 

Same  —  performance  of  irork  —  how 

questioned. 

2.  The  question  of  the  proper  performanoe 
of  a  street  improvement  contract  so  as  to 
justify  a  special  assessment  therefor  can- 
not be  raised  by  a  proceeding  to  enjoin  pay- 
ment for  the  work,  since  it  does  not  go  to 
the  town's  jurisdiction  in  the  matter,  but 
is  open  only  in  proceedings  to  confirm  the 
assessments. 


(October  27,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendants'  favor  in  an  action  brought  to 
enjoin  them  from  paying  for  a  certain 
street  improvement  by  special  aaaessmeat 
Aifirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  E.  Brewer,  Jno.  Mills  Day, 
and  Will  H.  Tiiomp8on,  for  appellant: 

llie  entire  claim  of  the  contractors  for 
all  of  the  Improvements  was  void  because 
Councilman  Cavanaugh  and  Mayor  Waugh. 
having  furnished  material  to  be  used  in  the 
work,  were  interested  in  the  claim  within 
the  meaning  of  the  law. 

North  port  v.  Northport  Townsite  Co.  27 
i  Wash.  543,  68  Pac.  204;  Miller  v.  SnlliTsn. 


yote,  —  Effect  of  indirect  interest  of  i 
puhUc  officer  in  perfornxmnce  of  con^  i 
tract  for  confiti*uction  of  puhlic  inv- 
provenx^nU 

As  to  obligation  of  public  corporation  to  j 
pay  for  services  rendered  under  contract  in 
which   officer   is    personally   interested,    see 
note  to  Smith  v.  Dandridge,  34  L.R.A.(N.S.) 
129. 

The  present  note  does  not  cover  the  ques- 
tion of  the  right  of  an  official  to  contract 
with  the  public  body  which  he  represents 
to  make  a  public  improvement,  but  is  con- 
fined to  cases  where  his  interest  is  indirect. 
(As  to  power  in  general  of  an  officer  to  con- 
tract wit^  the  public  body  or  municipality 
which  he  represents,  see  note  to  Tippecanoe 
County  V.  Mitchell,  15  L.R.A.  620.) 

The  terna  "public  improvement,"  as  here- 
in used,  is  regarded  as  including  ^11  con- 
structive improvements  of  a  public  nature, 
such  as  paving  streets,  constructing  sewers, 
conduits,  sidewalks,  parks,  etc.,  and  erecting 
public  buildings,  bridges,  etc. 

The  general  rule,  except  where  deemed 
qualified  by  statute,  seems  to  be  that  an 
improvement  contract  is  not  rendered  in- 
▼afid  by  reason  of  the  fact  that  a  public 
officer  is  indirectly  interested  therein,  where 
such  interest  is  not  the  result  of  the  ful- 
filment of  a  previous  agreement,  but  is 
purely  incidental.  But  where  such  interest 
is  collusive  or  fraudulent,  the  effect  is  the 
60  L.R.A.(N.S.) 


same  as  if  there  were  an  express  statutory 
declaration  that  such  an  interest  shail 
render  the  contract  void. 

O'Neill  v.  Auburn  is  a  case  illustrative  of 
those  in  which  the  indirect  interest  of  an 
officer  has  been  held  not  to  affect  the  valid- 
ity of  the  contract. 

A  case  which  strongly  suppoita  O'Neill 
V.  AuBirRN  is  that  of  Escondido  Lumber,  Hav 
&  Grain  Co.  v.  Baldwin,  2  Cal.  App.  606, 
84  Pac.  284,  wherein  it  was  held  that  the 
mere  fact  that  a  solvent  contractor  for  th« 
construction  of  a  schoolhouse  without  any 
previous  agreement  or  arrangement  there- 
for purchased  lumber  necessary  to  the  ful- 
filment of  his  contract  from  a  corporati^ 
in  which  one  of  the  trustees  of  the  sefaoo] 
district  was  a  stockholder,  and  of  which 
he  was  a  director  and  joint  manager,  did 
not  bring  the  contract  within  the  inhibitiaa 
of  a  statute  declaring  that  no  school  trusts 
must  be  interested  in  any  contract  made  by 
the  board  of  which  he  is  a  meml)er,  and 
that  any  contract  made  in  violation  of 
such  provision  is  void,  so  as  to  prerrnt 
such  corporation  from  recovering  on  orders 
drawn  for  the  amount  due  under  the  con- 
tract, and  assigned  through  an  agent  to  the 
corporation,  in  payment  for  the  lumber. 
The  court  said:  'The  mere  fact  that  th^ 
contractor,  without  previous  arrangement 
or  agreement,  saw  fit  to  buy  of  a  corpori- 
tion  for  which  one  of  the  trustees  was  an 
agent  certain   materials  used   in  the  con* 
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32  Wash.  115,  72  Pac.  1022;  San  Diego  v. 
San  Diego  &  L.  A.  R.  Co.  44  Cal.  106. 

In  the  absence  of  a  statute  expressly  bo 
authorizing,  ''a  resident  taxpayer  may 
maintain  a  suit  to  restrain  the  municipal 
authorities  of  the  city  from  illegally  dis- 
posing of  the  moneys  of  the  municipality, 
or  the  illegal  creation  of  a  debt  which  he, 
in  common  with  other  property  owners,  may 
otlierwise  be  compelled  to  pay  by  taxation." 

Tukey  v.  Omaha,  64  Neb.  370,  69  Am.  St. 
Rep.  711,  74  N.  W.  613;  Stevens  v.  St 
Mary's  Training  School,  144  III.  336,  18 
L.K.A.  832,  36  Am.  St.  Rep.  438,  32  N.  E. 
J»62;  Chicago  v.  Collins,  175  111.  445,  40 
l^R.A.  408,  67  Am.  St.  Rep.  224,  51  N.  E. 
Q07;  Stallcup  v.  Tacoma,  13  Wash.  141,  52 
Am.  St.  Rep.  25,  42  Pac.  641;  Miller  v.  Sul- 


livan, 32  Wash.  115,  72  Pac.  1022;  Land> 
Log  &  Lumber  Co.  t.  Mclntyre,  100  Wis^ 
245,  69  Am.  St.  Rep.'  915,  75  N.  W.  964;. 
Stone  V.  Bevans,  88  Minn.  127,  97  Am.  8U 
Rep.  506,  92  N.  W.  520;  Bailey  v.  Strachan^ 
77  Minn.  626,  80  N.  W .  694. 

A  taxpayer  may  always  maintain  a  suit 
of  this  character  where  his  interests  appear 
to  be  substantial  without  making  any  pre- 
tense that  he  is  acting  in  the  interest  of  any 
other  person. 

Miller  v.  Sullivan,  32  Wash.  115,  72  Pac. 
1022. 

Plaintiff  should  be  given  any  relief  to 
which  hh  appears  to  be  entitled  from  the 
facts  shown. 

Smith  V.  Wingard,  3  Wash.  Terr.  291.  13 
Pac.  717 ;  Casey  v.  Oakes,  17  Wash.  409,  50 


struction  of  the  house  would  not  render  the 
contract  void,  voidable,  or  ordinarily  subject 
it  to  merited  criticism.  The  only  possible 
conflicting  interest  which  could  in  any  sense 
b;^  said  to  exist,  whereby  the  tru^jtees'  act 
cDuId  be  influenced,  would  be  in  connection 
with  the  acceptance  of  the  buildinj?  when 
«ompletod.  But  it  is  not  pretended  or 
<la*nied  that  the  building  was  not  properly 
constructed,  from  which  the  formal  accept- 
ance would  be  imperative. 

Another  case  of  this  cliaracter  is  W^orrell 
V.  Jurden,  —  Nev.  — ,  132  Pac.  1158,  where- 
in it  was  held  that  the  fact  that  a  con- 
tractor for  the  erection  of  a  school  building 
purchased  materials  for  use  in  tlie  con- 
struction thereof  from  a  school  trustee  did 
not  affect  the  validity,  under  a  statute  pro- 
viding that  no  school  trustee  shall  be  pecu- 
niarily intere,sted  in  any  contract  made  by 
the  board  of  trustees  of  which  he  is  a  mem- 
ber, at  least,  at  the  complaint  of  the  con- 
tractor, of  either  the  contract  for  the  build- 
ing or  tlie  contract  for  the  materials,  where 
Mich  trustee,  at  the  time  of  the  letting  of 
Ihe  contract,  had  no  pwuniary  interest  in 
tlie  contract,  or  understanding  with  the  con- 
tractor regarding  supplying  the  needed 
materials. 

'J  he  effect  of  a  previous  agreement  for  an 
indirect  benefit  from  the  contract  is  illus- 
trated by  the  case  of  North  port  v.  Nortli- 
j>ort  Townsite  Co.  27  Wash.  o43,  68  Pac. 
204,  wherein  it  was  held,  under  a  statute 
which  forbids  city  officials  from  being  in- 
terested in  any  city  contract,  and  provides 
that  any  clainf  for  compcn^^ation  for  ma- 
terials furnished,  in  which  any  such  officer 
is  interested,  shall  be  void,  that  street  im- 
provement warrants  were  invalid  because 
of  interest  of  a  councilman  in  the  contract 
for  the  improvement,  a  corporation  of  which 
he  was  a  large  stockholder  and  business 
manager  having  furnished  materials  to  be 
us<>(l  in  making  the  improvement  to  the 
contractor,  pursuant  to  an  agreement  to 
receive  such  warrants  in  payment  therefor, 
which  agreement  was  seemingly  entered 
into  before  the  letting  of  the  contract.  For 
a  further  exposition  of  this  case  see  O'Neill 
V.  AuBUBN.  wherein  it  is  set  out  and  dis- 
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cussed.  But  that  the  claim  of  a  contractor 
for  street  improvements  is  not  wholly  de- 
feated by  the  fact  that  he  purchased  some 
of  his  supplies  from  a  partnership  of  whicii 
the  mayor  was  a  member,  such  purchase 
doing  no  more  than  avoid  the  contract 
pro  tanto  (to  the  extent  of  the  value  of  the 
materials  purchased  from  the  mayor's  firm), 
where  there  was  no  previous  agreement  for 
the  supplies,  see  Shaw  v.  Waldron  (Shaw  v. 
Snohomish)  ofi  Wash.  271,  28  L.U.A.(N.S.) 
735,  104  Pac.  272,  as  set  out  in  O'Neill  v. 
Auburn. 

In  Beaudry  v.  Valdez,  32  Cal.  269,  it 
was  held  that  the  fact  that  the  mayor  of  a 
city  "prior"  to  his  election  had  become  the 
assignee  of  a  contract  for  a  public  improve- 
ment as  collateral  security  for  money  loaned 
by  him  to  the  contractor  to  enable  the  latter 
to  complete  the  work  affected  neither  the 
validity  of  the  contract  nor  the  warrant 
issued  for  the  collection  of  the  assessment 
for  the  work,  although  the  city  charter  pro- 
vided that  no  executive  officer  of  the  cor- 
poration shall  be  directly  or  indirectly  in- 
terested, etc.:  the  court  saying  that  in  any 
event  the  onlv  effect  .of  the  relation  would" 
be  to  disqualify  the  mayor  from  exercising 
the  dtities  of  his  office  so  far  as  they  might 
relate  to  the  proceedings  under  the  contract. 
And  see  Newport  Wharf  &  Lumber  Co.  v. 
Drew,  125  Cal.  585,  58  Pac.  187,  wherein 
it  was  held  that  the  fact  that  estimates  as 
to  the  amount  due  on  a  contract  for  the 
building  of  an  a<4yhim  were  assigned  to  a 
bank  'xvhose  president  was  chairman  of  the 
board  of  trustees  of  the  asylum,  as  security 
for  money  loaned  the  contractor  to  enable 
him  to  carry  on  the  work,  did  not  disqual- 
ify such  president  from  acting  as  a  member 
of  such  board  of  trustees  in  approving  such 
estimates,  or  from  authenticating  the  action, 
of  the  board,  although  the  effect  of  such 
action  rendered  the  amount  of  the  estimate 
imft'tnilaicly  payable  to  the  bank. 

There  seems  to  be  a  diversity  of  judicial 
opinion  as  to  the  effect  of  a  public  official 
becoming  a  surety  upon  the  bond  of  one 
contracting  to  make  a  public  improvement. 
Thus,  in  Munccy  v.  Joest,  74  Ind.  409,  it 
was  held  that  an  engineer  of  a  ditch,  by 
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Pac.  53 ;  Dunlap  ▼.  Rauch,  24  Wash.  620,  64 
Pac.  807;  Damon  v.  Leque,  14  Wash.  253, 
44  Pac.  261;  Watson  v.  Glover,  21  Wash. 
*^77,  59  Pac.  516;  Dormitzer  v.  German  Sav. 
&  L.  Soc.  23  Wash.  132,  62  Pac.  862;  Yar- 
wood  V.  Johnson,  29  Wash.  643,  70  Pac. 
123,  22  Mor.  Minn.  Rep.  398;  Brown  v. 
i  aiioway,  M  Wash.  175,  75  Pac.  630;  Mc- 
Kay V.  Calderwood,  37  Wash.  194,  79  Pac. 
629;  Lawrence  v.  Halverson,  41  Wash.  534, 
83   Pac.  889. 

The  jurisdiction  of  equity  is  to  be  deter- 
mined by  facts  existing  at  the  commence- 
ment of  the  suit. 

16  Cyc.  113;  Martin  t.  Jamison,  39  111. 
App.  248;  Bigelow  v.  Washburn,  98  Wis. 
653,  74  N.  W.  362. 

Mr.  John  W.  Roberts,  for  respondents:  ; 

Every  act  which  the  complaint  sought  to  | 
prevent  had  been  fully  performed  prior  to 
the    trial,    and    there    was    nothing    upon 
which  an  injunction  could  operate. 

United  States  v.  Campagnie  Francaise 
Des  Cables  Telegraph iques,  77  Fed.  495; 
Sleicher  v,  Grogan,  43  App.  Div.  213,  59 
N.  Y.  Supp.  1065;  Home  Ins.  Co.  v.  Nobles, 


63  Fed,  642;  National  Docks  k  N.  J.  Junc- 
tion Connecting  R.  Co.  v.  Pennsylvania  R. 
Co.  52  N.  J.  Eq.  552,  30  Atl.  581 ;  Stevens  ▼. 
Missouri,  K.  &  T.  R.  Co.  45  C.  C.  A.  611. 
106  Fed.  771;  Marshall  ▼.  TumbuU,  32  Fed. 
124;  22  Cyc.  pp.  741,  781. 

This  action  of  the  council  was  final  and 
conclusive  as  against  the  plaintiff,  and  he 
cannot  now  be  heard  to  complain. 

Rucker  Bros.  v.  Everett,  66  Wash.  366. 
38  L.R.A.(N.S.)  582,  119  Pac.  807;  Turn- 
water  V.  Pix,  18  Wash.  153,  51  Pac.  353; 
Martin  ▼.  Olympia,  69  Wash.  28,  124  Pac. 
214;  Tacoma  v.  Brown,  69  Wash.  538,  12.> 
Pac.  940. 

Plaintiff,  as  a  taxpayer,  would  not  bo  au- 
thorized to  maintain  such  a  suit  as  counn! 
at  the  end  sought  to  maintain. 

Powers  v.  Webster,  47  Wash.  99,  91  P*c. 
569. 

Crow,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  in  the  supe- 
rior court  for  King  county  by  the  plaintiiT. 
to  enjoin  the  town  of  Auburn  and  its  officers 


becoming  surety  on  the  bond  of  the  con- 
tractor, did  not  become  interested  in  the 
contract  within  the  meaning  of  a  statute 
providing  that  "no  person  having  an  oflicial 
duty  to  perform  about  said  ditch  shall  be 
interested,  directly  or  indirectly,  in  any 
contract  for  the  construction  of  such  pro- 
posed ditch  or  work.  And  any  contract  in 
which  any  of  said  oflioers  shall  be  interested 
shall  be  deemed  fraudulent  and  void."  But 
in  Knippa  v.  Stewart  Iron  Works,  —  Tex. 
Civ.  App.  — ,  66  S.  W.  322,  it  was  held 
that  an  officer's  becoming  surety  on  the 
bond  of  one  contracting  to  construct  a 
county  jail  rendered  unenforceable  in  the 
hands  of  the  surety  a  claim  against  the 
county,  assigned  to  him  by  the  contractor, 
both  because  the  contract  of  suretyship 
was  against  public  policy,  and  because  in 
violation  of  the  officer's  oath  that  he  would 
not  be  directly  or  indirectly  interested  in 
any  contract  with  or  claim  against  the 
county. 

The  question  of  the  effect  of  the  fact  that 
the  contractor  was  a  relative  of  a  public 
official  has  also  been  adjudicated.  Thus,  in 
Oason  v.  Lebanon,  153  Ind.  567,  65  N.  E. 
768,  it  was  held  that  a  contract  entered  in- 
to for  the  improvement  of  a  street  was  not 
rendered  invalid — under  a  statute  declaring 
it  a  felony  for  certain  city  officials,  or 
their  appointees  or  agents,  or  any  person 
holding  a  lucrative  office  under  the  Consti- 
tution or  laws  of  the  state,  to  be  interested, 
directly  or  indirectly,  in  any  contract  of 
work  for  the  city — by  reason  of  the  fact 
that  the  deputy  civil  engineer  of  the  city 
was  the  father-in-law  of  one  of  the  members 
of  the  contracting  firm,  it  not  being  averred 
that  such  engineer  was  otherwise  interested, 
diroctlv  or  indirectly,  in  the  contract.  And 
upon  the  question  of  relationship  aa  creat- 
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ing  interest,  see  Le^vick  v.  Glazier,  116  Mich. 
493,  74  N.  W.  717,  wherein  it  was  held  that 
the  fact  that  a  contractor  for  the  construc- 
tion of  a  waterworks  svstem  was  a  son  of 
a  member  of  the  council  did  not  disqualify 
such  member  from  voting  on  the  letting  of 
the  contract,  so  as  to  invalidate  it. 

A  line  of  cases  involving  principles  close- 
ly analogous  to  those  heretofore  discussed 
is  formed  by  those  decisions  wherein  the 
contract  for  the  improvement  was  made 
with  a  partnership  or  corporation  of  which 
a  public  officer  was  a  member.  In  the  stric-t 
sense,  such  a  contract  would  be  regarded  is 
made  directly  with  the  officer;  but  becau?<' 
of  the  close  relationship  of  such  contracts  to 
those  discussed  in  the  preceding  cases,  they 
have  been  included  herein  as  throwing  some 
light  upon  the  question  under  discussion 
in  the  present  note. 

There  is  a  considerable  diversity  of  con- 
clusion as  to  the  validity  of  such  a  contract. 
but  the  cases,  in  so  far  as  they  affect  the 
question  under  consideration,  can  best  be 
understood  by  examining  them.  Numerical- 
ly, however,  the  cases  in  which  the  contract 
has  been  held  valid  about  equals  those  in 
which  a  contrary  conclusion  has  been 
reached. 

In  Ensley  ▼.  Hollingsworth.  170  Ala.  396, 
54  So.  95,  Ann.  Cas.  1912D,  652,  it  was 
held  by  a  divided  court  (4  to  3)  that,  in 
the  absence  of  a  statute  prohibiting  all  con- 
tracts between  a  public  body  and  one  of 
the  members  thereof,  a  contract  for  the  con- 
struction of  certain  sewers,  entered  into  be- 
tween a  city  council  whose  duty  it  was  to 
make  all  contracts  of  the  municipality,  and 
a  firm,  a  member  of  which  was  a  membtT 
of  the  city  council,  was  not  invalid  sa 
against  public  policy,  where  it  was  free 
from  fraud,  and  the  council  member  of  the 
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from  paying  for  a  certain  street  and  drain- 
age improvement  which  was  then  being  con- 
structed, partly  at  the  general  expense  of 
the  municipality,  and  partly  upon  the 
special  assessment  plan.  The  trial  court 
declined  to  continue  in  force  a  restraining 
order  issued  upon  the  filing  of  the  com- 
plaint, or  to  issue  a  temporary  injunction. 
The  work  thereafter  continued  to  comple- 
tion, and  payment  therefor  was  made  from 
the  general  funds  of  the  town  and  by  local 
improvement  bonds;  a  special  assessment 
liaving  been  made  and  confirmed,  upon  due 
notice,  after  the  commencement  of  this  ac- 
tion, and  before  its  trial  upon  the  merits. 
The  plaintiff  is  a  citizen,  taxpayer,  and 
•owner  of  certain  real  property  cliarged  by 
the  special  assessment.  Upon  the  trial,  he 
seems  to  have  proceeded  upon  the  theory 
that  the  court  should  grant  him  relief  un- 
der his  general  prayer  requiring  the  con- 
tractors, who  were  made  defendants,  to  ac- 
■count  for  monevs  and  bonds  received  bv 
them  for  the  improvement.  At  the  close  of 
the  plaintiff's  evidence,  counsel  for  the  de- 
fendants   challenged    its    sufficiency.      This 


challenge  was  sustained,  and  the  case  dis- 
missed.   The  plaintiff  has  appealed. 

The  important  and  only  contention  of 
counsel  for  appellant,  which  we  deem  it 
necessary  to  notice,  is  that  the  contract  for 
the  construction  of  the  improvement  was 
void,  and  failed  to  furnish  the  contractors 
any  legal  right  to  payment  therefor,  be- 
cause of  the  alleged  interest  of  the  mayor 
and  a  councilman  in  the  contract.  The 
town  of  Auburn  is  a  municipal  corporation 
of  the  fourth  class,  and  counsel  for  appel- 
lant invoked  the  provisions  of  §  7750,  Rem. 
&  Bal.  Code,  relating  to  such  towns,  and 
their  officers,  reading  as  follows :  "No  officer 
of  such  towns  shall  be  interested,  directly 
or  indirectly,  in  any  contract  with  such 
town,  or  with  any  of  the  officers  thereof,  in 
their  official  capacity,  nor  in  doing  any 
work  nor  furnishing  any  supplies  for  the 
use  of  such  town,  or  its  officers  in  their 
official  capacity;  and  any  claim  for  com- 
pensation for  wor|k  done  or  supplies  or  ma- 
terials furnished  in  which  any  such  officer 
is  interested  shall  be  void,  and  if  audited 
and  allowed,  shall  not  be  paid  by  the  treas- 


■firm  neither  voted  on  the  proposition  nor 
took  any  part  on  behalf  of  the  city  in  milk- 
ing' the  contract,  llie  majority  decision 
was  upon  the  ground  that  the  common -law 
principle  that  a  person  holding  an  official 
position  cannot  make  a  contract  with  him- 
•«elf  did  not  apply  to  a  case  where  there  was 
neither  fraud  nor  participation  by  the  of- 
ficial in  the  making  of  the  contract.  The 
dissent  was  based  upon  the  theory  that 
the  contract  was  clearly  opposed  to  public 
policy.  In  this  connection,  Dowdell,  Ch.  J., 
after  stating  that  it  was  of  no  moment 
that  the  interested  councilman  did  not  vote 
tipon  the  contract,  continued  upon  that 
phase  of  the  question  as  follows:  "It  was 
liis  dutv  as  a  member  of  the  council  to  at- 
tend  such  meeting.  The  very  fact  of  his 
absence  and  failure  to  render  that  public 
service  which  his  public  office  required  of 
liim,  if  occasioned  by  reason  of  his  being 
interested  in  the  bids,  fully  demonstrates 
the  wisdom  of  the  law  in  pronouncing  all 
such  contracts  void  on  grounds  of  public 
policy."  And  upon  application  for  rehear- 
ing he  discussed  the  general  question  of 
public  policy  in  the  following  manner: 
•**We  fail  to  see  .  .  .  any  argument  or 
-sound  reason  for  holding  that  a  contract 
made  by  and  between  a  municipality  and 
•one  of  its  governing  board  whose  duty  it 
was  to  make  all  contracts  of  the  munici- 
pality is  not  opposed  to  public  policy,  and 
for  that  reason  void.  .  .  .  Here  the  plain- 
tiff is  a  member  of  the  council — the  govern- 
ing board  of  the  municipality — whose  duty 
it  is  to-  make  such  contracts  as  the  one 
-under  consideration,  and  to  do  so  in  the 
interest  of  the  city,  and  to  guard  the  city's 
interest  ir  their  performance.  And  yet  he 
is  the  party  contracted  with  whose  personal 
:gain  and  private  interest  place  him  in  an 
!^0  I.R.A.(N.S.) 


antagonistic  position  to  his  public  duty. 
Can  it  for  a  moment  be  doubted  that  such 
transactions  are  opposed  to  public  policy? 
.  .  .  We  think,  both  on  sound  reasoning 
and  the  weight  of  authority,  that  the  con- 
tract in  question  is  void  as  being  opposed 
to  public  policy." 

And  in  Re  ^Kenmore,  59  Misc.  388,  110 
N.  Y.  Supp.  1008,  it  w^as  held  that  a  con- 
tract between  a  corporation  of  which  a 
village  treasurer  was  president  and  the 
village  trustees  for  public  improvements 
was  not  rendered  invalid  because  of  the 
interest  of  the  official,  where  the  statute 
merely  provides  that  "an  officer  shall  not 
be  directly  or  indirectly  interested  in  any 
contract  which  he  or  a  board  of  which  he 
is  a  member  is  authorized  to  make,"  etc. 
This  was  upon  the  ground  that  such  an  of- 
ficer was  not  within  the  meaning  of  the 
statute,  and  that  therefore  the  legislature 
did  not  intend  that  he  should  be  prohibited 
from  entering  into  such  a  contract. 

And  in  State,  Moreland,  Prosecutor,  v. 
Passaic,  63  X.  J.  L.  208,  42  Atl.  1058,  it 
was  held  that  a  contract  for  the  construc- 
tion of  a  fire  house  was  not  rendered  illegal 
by  the  fact  that  the  partner  of  the  con- 
tractor was  a  member  of  the  city  council, 
where  the  contractor  took  the  work  on  his 
individual  account,  the  court  saying:  "A 
contractor  is  not  precluded  from  taking 
city  work  on  his  own  account  because  a 
partner  in  his  general  business  is  a  member 
of  the  municipal  board  that  awards  the  con- 
tract." 

In  Schenley  ▼.  Com.  36  Pa.  29,  78  Am. 
Dec.  359,  it  was  held  that  a  taxpayer  cannot 
avoid  an  assessment  for  a  public  improve- 
ment upon  the  ground  that  the  mayor  and 
a  member  of  the  council  were  members  of 
the   firm   to   which   the   contract   was   let, 
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urer.  Any  wilful  violation  of  the  provi- 
sions of  this  section  shall  be  a  ground  for 
removal  from  office,  and  shall  be  deemed  a 
misdemeanor,  and  punished  as  such." 

On  June  12,  1011,  the  town  council  ac- 
cepted the  bid  of  the  Ollar-Robinson  Com- 
pany, contractors,  for  the  construction  of 
the  improvement,  and  soon  thereafter  a 
formal  contract  was  entered.  No  evidence 
has  been  called  to  our  attention  indicating 
that  either  the  mayor  or  councilman  had 
any  interest  whatever  in  the  contract  at 
that  time.  Indeed,  we  are  not  able  to  see 
from  the  briefs  of  counsel  that  it  is  seri- 
ously contended  that  the  mayor  or  council- 
man then  had  any  sucli  interest,  either  pres- 
ent or  prospective.  After  the  construction 
of  a  portion  of  the  pavement,  it  was  agreed 


between  the  council  and  the  contractorm 
that  for  the  remaining  portion  of  the  pave- 
ment a  concrete  base  should  be  substituted 
for  the  crushed  rock  base  as  original  It 
agreed  upon;  the  original  contract  price, 
however,  to  remain  unchanged.  The  rea- 
son assigned  for  this  change  waa  that  there 
was  a  dearth  of  crushed  rock  supply,  and 
the  contractor  was  unable  to  procure  it,  and^ 
the  season  being  advanced,  it  was  neces- 
sary and  to  the  advantage  of  the  public  that 
the  street  be  promptly  opened;  and  this 
could  be  more  readily  done  by  using  the 
concrete  base;  material  therefor  being 
available.  The  contractors  then  had  on 
hand  a  carload  of  cement  which  they  pro- 
posed to  use  in  the  construction  of  the 
concrete  base.    This  cement  was  rejected  by 


where  it  appears  that  the  contract  was  let 
in  good  faith,  that  the  work  was  done  in 
accordance  with  the  contract,  and  that  there 
was  no  fraud.  Upon  this  point  the  lower 
court  (approved  by  the  supreme  court) 
said:  "Now,  what  have  the  defendants 
[taxpayers]  to  do  with  the  contractors? 
What  difference  is  it  to  them  whether  the 
mayor  and  one  or  two  uiembors  of  the  coun- 
cils of  Allegheny  were  parties  to  or  other- 
wise interested  in  the  contract,  if  the  work 
was  let  in  good  faith  to  the  lowest  and  best 
bidder,  and  if  it  was  done  in  accordance  with 
the  terms  of  the  contract,  and  well  done; 
and  if  the  assessment  therefor  was  justly 
and  fairly  made?  It  does  concern  the  de- 
fendants that  the  work  should  be  well  exe- 
cuted, and  at  fair  and  reasonable  prices, 
and  that  the  assessment  to  defray  the  cost 
thereof  should  be  fairly  and  justly  made. 
But  it  is  no  concern  to  them  who  the  con- 
tractors were,  or  by  whom  the  work  was 
done.  Why,  then,  when  the  work  has  been 
well  done,  and  at  fair  and  reasonable  prices, 
without  any  fraud  or  collusion,  and  when 
the  assessments  therefor  have  been  justly 
and  properly  made  (as  the  evidence  most 
clearly  shows,  and  as  the  jury  have  found), 
should  the  defendants  be  allowed  to  reap 
the  benefits  of  the  improvement  without 
bearing  the  burden  wliich  the  law  justly  im- 
poses therefor,  while  the  property  of  others, 
similarly  situated,  is  subject  to  a  like  bur- 
then for  improvements  made  for  the  com- 
mon benefit?  Satisfied  as  I  am  with  the 
finding  of  the  jury,  and  believing  that  these 
defendants  have  no  real  cause  of  complaint 
on  the  ground  of  fraud  or  oppression,  I  am 
not  disposed  to  hold  that  the  lien  in  these 
cases  arising  out  of  assessments  which  are 
found  to  have  been  fairly  and  justly  made 
is  invalid,  and  incapable  of  being  enforced, 
simply  because  the  mayor  and  one  or  more 
of  the  councils  of  the  city  were  parties  to 
the  contract  under  which  the  work  was  done. 
It  would  be  setting  up  a  technical  point  of 
the  sharpest  kind,  on  which  to  sacrifice  the 
justice  of  the  case." 

So,  in  Diver  v.  Keokuk  Sav.  Bank,  126 
Iowa,  691,  102  N.  W.  542,  3  Ann.  Cas.  G09, 
it  was  held  that  a  taxpayer  after  work 
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(paving)  has  been  done  and  accepted  by  the 
city  cannot  resist  payment  of  the  assessment 
against  his  property  because  of  a  violation 
of  a  statute  providing  that  no  member  of  the 
city  council  shall  be  interested,  directly  or 
indirectly,  in  any  improvement  contract 
( member  of  council  was  partner  in  firm  hav- 
ing the  contract),  there  being  no  actual 
fraud  shown,  the  interested  member's  votes 
not  having  been  controlling,  and  the  statute 
providing  neither  a  special  penalty  nor 
what  effect  a  violation  shall  have  on  pro- 
hibited contracts. 

And  see  Lawrence  v.  Killam,  11  Kan.  499, 
wherein  it  was  held  that  a  contract  for  the 
Improvement  of  a  street,  entered  into  be- 
tween a  partnership  and  the  city  council, 
was  not  invalidated  as  against  a  taxpayer 
who  permitted  the  work  to  be  done  without 
objection,  and  whose  property  was  sold  for 
nonpayment  of  the  special  assessment,  nn- 
der  a  statute  prohibiting  an  official  from 
making  or  being  interested  in  any  contract 
or  work  over  which  he  would  have,  by  virtue 
of  his  office,  supervision  and  control,  by 
reason  of  the  fact  that  one  of  the  partners 
was  elected  a  member  of  the  city  council 
shortly  before  the  contract  was  executed, 
that  he  qualified  as  such  shortly  thereafter, 
and  that  the  work  was  done,  accepted,  and 
paid  for  by  the  city  while  he  was  a  member 
of  the  council,  the  court  saying  that  since 
the  statute  was  penal,  and  tiie  partner  was 
not  a  member  of  the  council  at  the  time  the 
contract  was  entered  into,  the  statute  could 
not  be  invoked;  especially  when  such  ccm- 
struction  works  no  injustice. 

And  see  Roberts  v.  First  Nat.  Bank.  8  K. 
D.  504,  79  N.  W.  1049,  to  the  effect  that  a 
taxpayer  cannot  attack  an  assessment  for 
a  public  improvement  (paving)  on  the 
ground  that  an  alderman  was  unlawfully 
interested  in  the  contract. 

But  in  Norbeok  &,  N.  Co.  ▼.  State,  —  S. 
D.  —,  142  N.  W.  847,  approved  in  —  S.  D. 
— ,  144  N.  W.  658,  it  was  directly  held  that 
a  contract  between  the  state  and  a  corpora- 
tion the  president  of  which  w^as  a  member 
of  the  state  legislature,  for  the  sinking  and 
equipping  of  an  artesian  well  for  a  state 
university,  was  absolutely  void  as.  against 
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the  inspector  lor  the  town,  evidently  because 
of  its  inferior  quality.  Thereafter  the  con- 
tractors were  under  the  necessity  of  pur- 
chasing cement  elsewhere  to  complete  the 
improvement.  They  thereupon  purchased 
some  cement  from  a  corporation  in  which 
the  mayor  was  interested  to  the  extent  of 
being  the  owner  of  a  considerable  portion 
of  its  capital  stock,  and  also  purchased 
some  cement  from  a  corporation  in  which  a 
councilman  was  interested  to  the  extent  of 
being  a  stockholder  and  the  manager  there- 
of. The  cement  so  purchased  was  used  by 
the  contractors  in  completing  the  improve- 
ment. Apparently  the  corporations  in 
which  the  mavor  and  councilman  were 
Btockholders,  and  from  which  the  cement 
was  purchased,  were  to  be  paid,  and  were 


actually  paid,  by  the  contractors  in  the 
usual  course  of  business.  Indeed,  it  is  not 
contended  that  they  were  to  be  paid,  or 
were  paid,  with  moneys,  warrants,  or  bonds 
coming  to  the  contractor  from  the  town  in 
payment  for  the  construction  of  the  im- 
provement. Touching  the  matter  of  the 
condemnation  by  the  inspector  of  the  cement 
which  the  contractors  had  on  hand,  neces- 
sitating their  purchase  of  other  cement, 
we  adopt  the  remarks  of  the  learned  trial 
court,  made  upon  disposing  of  the  challenge 
to  the  sufficiency  of  the  evidence,  as  fol- 
lows: "While  there  is  a  suggestion  that  the 
condemnation  was  by  reason  of  influence 
brought  to  bear  by  these  city  officials,  yet 
tlicre  is  no  proof  of  it;  and  the  court  could 
not  say  as  a  necessary  consequence  that  be- 


public  policy,  and  as  in  violation  of  the 
constitutional  provision  that  no  member  of 
the  legislature  shall  be  interested,  directly 
or  indirectly,  in  any  contract  with  the  state. 
The  court  said  that  the  fact  that  the  con- 
tract in  question  was  made  between  the  cor- 
poration and  the  state,  and  not  directly 
between  the  legislator  and  the  state,  was  im- 
material, because  "the  interest  of  a  stock- 
holder of  a  corporation  is  within  the  reason 
of  the  rule  prohibiting  an  officer  from  being 
interested,  directly  or  indirectly,  in  a  con- 
tract with  the  state."  It  was  also  held  to 
be  immaterial  that  there  was  no  personal 
moral  turpitude  or  dishonesty  of  any  kind 
involved  in  the  case,  or  tint  the  state 
may  have  made  an  advantageous  contract, 
ard  had  suffered  no  loss  because  of  the 
relation  of  the  legislator  to  the  contract. 

And  in  McManus  v.  Scheele,  IIG  La. 
72,  40  So.  535,  where  a  contract  for  paving 
was  taken  over  by  a  partnership,  one  mem- 
ber of  which  was  also  a  member  of  the  city 
council,  it  was  held  that  both  the  original 
contract  and  the  contract  of  assignment 
were  void  because  of  the  fact  that  both  the 
policy  of  the  law  and  a  statute  prohibited 
a  member  of  the  council  being  interested  in 
an  improvement  contract.  The  court  said 
that  good  faith  cannot  aiTect  the  question  in 
the  face  of  the  statute. 

So,  in  People  ex  rel.  Plugger  v.  Overyssel, 
11  Mich.  222,  where  part  of  a  board  au- 
thorized to  contract  for  and  supervise  cer- 
tain harbor  improvements  united  with  oth- 
ers in  taking  the  contract,  it  was  held  that 
the  contract  was  void  as  against  public 
policy  although  only  a  minority  of  the 
board  joined  in  the  taking  of  the  contract, 
and  notwithstanding  they  acted  in  entire 
good  faith.  Manning,  J.,  in  discussing  the 
ofTect  upon  the  general  rule  that  a  public 
official  cannot  act  both  for  and  against  the 
body  he  represents^  of  the  fact  tlfat  all  the 
contractors  were  not  members  of  the  board, 
said  that  no  exception  could  be  made  in 
such  case,  and  Christiancy,  J.,  said  that 
such  fact  did  not  in  any  respect  alter  the 
principle  that  public  policy  will  not  permit 
such  contracts,  no  matter  how  honestly  the, 
contractors  may  have  acted. 
50  L.R.A.(N.S.) 


And,  in  Noble  v.  Davison,  177  Ind.  10,  96 
N.  E.  .325,  a  contract  for  the  installation  of 
a  heating  and  ventilating  plant  in  a  school 
building,  entered  into  between  school  trus- 
tees and  a  corporation  the  president  of 
which  was  a  duly  elected  school  trustee  who 
had  not  yet  qualified,  was  held  to  be  void 
both  as  being  against  public  policy  and 
as  in  contravention  of  a  statute  making  it 
a  crime  for  any  school  trustee,  while  hold- 
ing office,  to  be  interested,  directly  or  in- 
directly, in  any  contract  for  work  for  the 
city.  And  this  notwithstanding  a  provi- 
sion in  the  contract  to  the  eflfect  that,  in 
case  a  part  of  the  contract  should  be  per- 
formed while  the  president  of  the  contract- 
ing company  v7as  a  qualified  school  trustee, 
the  company  would  employ  at  its  own  ex- 
pense an  expert  approved  by  the  other  mem- 
bers of  the  board  of  trustees  to  act  with 
such  disinterested  members  in  determining 
whether  there  was  a.  compliance  with  the 
contract.  In  this  connection  the  court  said: 
"The  fact  that  the  contractor  agreed  to  fur- 
nish at  its  expense,  an  expert,  approved  by 
the  majority  of  the  board,  to  discharge  the 
duties  of  the  disqualified  member  in  refer- 
ence to  this  contract,  cannot  possibly  aid 
appellant  plumbing  company  in  its  conten- 
tion. The  school  board  had  no  right  to 
delegate  the  performance  of  such  duties, 
even  temporarily,  to  a  contractor's  em- 
ployee, whether  such  duties  were  to  be  per- 
formed gratuitously  or  otherwise." 

And  in  Nelson  v.  Harrison  County,  126 
Iowa,  436,  102  N.  W.  197,  it  was  held  that 
a  contract  for  the  improvement  of  a  county 
highway,  made  between  the  board  of  super*- 
visors  and  one  who,  pursuant  to  arrange- 
ment antedating  the  contract,  took  a  mem- 
ber of  the  board  into  partnership,  was 
fraudulent  and  void,  the  Iowa  statutes  pro- 
hibiting members  of  the  board  of  super- 
visors from  becoming  parties,  directly  or 
indirectly,  to  contracts  entered  into  by  the 
county. 

So,  in  Wingate  ▼.  Harrison  School  Twp. 
59  Ind.  520,  a  contract  between  a  school 
trustee  and  a  lightning-rod  company  for  the 
improvement  of  school  property  was  held 
to  be  rendered  utterly  void  by  an  agreement 
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cause  this  car  of  cement  was  condemned  by 
the  inspector,  the  condemnation  was  in- 
fluenced or  brought  about  by  these  defend- 
ants, city  officials.  Whatever  may  be  the 
fact,  there  is  no  proof  of  it  before  the 
court."  These  facts  we  have  gathered 
largely  from  briefs  of  counsel  for  appel- 
lant and  the  remarks  of  the  court  made  in 
disposing  of  respondents'  challenge  to  the 
evidence.  We  have  felt  justified  in  taking 
the  facts  from  these  sources,  since  they  are 
apparently  but  little  in  dispute,  and  es- 
pecially since  counsel  have  not  fuvoied  us 
with  citations  to  the  evidence  in  the 
voluminous  statement  of  facts  bearing 
thereon.  We  therefore  regard  appellant's 
contentions  as  resting  upon  the  simple  fact 
that  the  contractors  purchased  and  paid  for 
in  the  usual  course  of  business  material  to 
be  used  in  the  improvement  from  corpora- 
tions in  which  the  mayor  and  councilman 
were  interested,  without  the  existence  of 
any  understanding  as  to  such  purchase 
wlien  the  construction  contract  was  entered 
into  or  when  the  cement  was  condemned, 
and  without  any  agreement  to  pay  for  the 
same  with  moneys,  warrants,  or  bonds  com- 


ing to  the  contractors  from  the  city.  Does 
this  create  such  an  interest  in  the  construc- 
tion contract  on  the  part  of  the  mayor  and 
councilman  as  will  defeat  the  contractors' 
right  to  payment  upon  the  completion  of 
the  improvement?  Does  it  render  the  eon- 
tract  void  and  destroy  the  jurisdiction  of 
the  town  council  to  proceed  thereunder  and 
pay  for  the  improvement  upon  its  comple- 
tion? 

Counsel  for  appellant  rely  principally  up- 
on the  decision  of  this  court  in  North  port 
V.  Northport  Townsite  Co.  2/  Wash.  543,  f>3 
Pac.  204.  A  reading  of  that  decision  will 
plainly  show  that  the  mayor  of  Northport 
was  interested  in  the  contract  from  its  ver)- 
inception,  and  that  his  interest  and  pro/it 
therein  were  dependent  on  the  contract  be- 
ing entered  into  and  the  contractor  receiv- 
ing pay  therefor  from  the  city.  ITie  mayor 
of  Northport  was  a  stockholder  and  the 
manager  of  the  corporation  that  sold  lum- 
ber to  the  contractor  for  use  in  making  the 
improvement,  and  as  such  manager  he 
agreed  with  the  contractor  to  recei\*e,  and 
did  receive,  in  payment  for  the  lumber  so 
sold,  the  warrants  of  the  city  to  be  issued. 


between  the  county  and  such  trustee  for 
sharing  of  the  profits  by  the  latter,  both  at 
common  law,  as  being  against  public  policy, 
and  under  a  statute  declaring  it  a  felony 
for  any  school  trustee  to  be  either  directly 
or  indirectly  interested  in  any  contract  for 
the  building  or  improvement  of  city  prop- 
erty, or  to  receive  any  profits  or  money  on 
account  of  such  a  contract,  and  declaring 
such  contracts  void. 

In  McOehee  v.  Lindsay,  6  Ala.  16,  where- 
*n  commissioners  were  elected  to  handle  the 
ijiprovcment  of  a  certain  river,  being  i 
charged  with  the  letting  of  the  contract, 
which  work  was  to  be  done  in  the  cheapest 
and  most  practical  manner,  and  required  to 
supervise  the  work  and  discharge  their 
duties  to  the  best  of  their  skill  and  ability, 
it  was  held  that  a  contract  whereby  the 
president  of  the  board  of  commissioners  be- 
came associated  with  the  company  which 
contracted  to  do  the  work  was  against  pub- 
lic policy,  whether  the  public  interests  suf- 
fered or  not,  and  therefore  could  not  be  en- 
forced. In  this  connection  the  court  said: 
"It  is  difficult  to  conceive  of  a  contract  more 
palpably  violative  of  public  policy  than 
that  which  the  court  is  called*  on  to  enforce. 
The  plaintifl",  together  with  two  others,  is 
deputed  by  the  state  to  perform  a  public 
trust,  and  to  that  end  is  authorized  to  enter 
into  a  contract  to  have  certain  work  done 
at  the  lowest  price;  himself  and  associates 
are  to  supervise  the  work,  and  to  pay  for 
it,  by  checking  upon  the  public  funds,  which 
were  made  subject  to  his  order.  He  enters 
upon  the  discharge  of  the  trust,  lets  out  the 
work;  but  himself  and  one  of  his  associates 
are  interested  in  the  contract,  to  the  extent 
of  one  eighth  each.  Here  is  a  striking  de- 
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parture  from  the  line  of  duty;  he  had  stipu- 
lated with  the  state  and  pledged  hims«-lf 
to  exercise  his  'disinterested  skill,  diligenet^. 
and  xeal'  for  its  'exclusive  benefit  in  tb<* 
busine&s.'  His  interest  became  ad/crse  to 
that  of  the  state  whenever  he  assumed  the 
twofold  character  of  contracting  and  bein^ 
contracted  with.  He  was  required  by  the 
statutes  under  which  he  acted  to  have  the 
work  well  done,  and  on  the  best  terms:  vet 
he  was  interested  in  having  it  done  in  suai 
manner  as  was  least  expi'nsive  to  the  com- 
pany with  which  he  had  associated  ani 
most  expensive  to  the  state.  His  participa- 
tion in  the  contract  without  the  assent  of 
the  state  was  a  fraud,  no  doubt,  detrimfutai 
to  its  interests.  The  case  itself  shows  that 
so  long  as  cupidity  is  an  attribute  of  our 
nature,  the  state  must  be  a  Bufferer  in 
transactions  with  its  citizens;  unless  the 
sentiment  shall  become  universal  that  good 
morals  and  justice  require  the  same  meas- 
ure of  integrity  in  public  as  in  private 
dealings.  .  .  .  The  commisaioners  who 
participated  in  the  contract  are  not  alon** 
in  fault;  but  the  other  members  of  the 
company  are  censurable  for  having  asso- 
ciated with  them;  and  if  the  state  has  beea 
prejudiced  by  the  connection,  it  may  be.  if 
there  is  no  legal,  that  a  moral  obligatroB,  at 
least,  rests  upon  each  of  them  to  repair  the 
injury.  But  we  have  seen  that  the  contract 
between  the  plaintiff  and  the  company  was 
against  policy,  whether  the  public  interest 
suffered  or  not;  and  consequently  cannot 
be  enforced."  It  should  be  noted  that  this 
is  not  an  adjudication  as  to  the  validity  ot 
the  contract  between  the  commissioner:^  and 
the  improvement  company  for  the  improvir 
inent.  G.  J.  C. 
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and  which  were  issued,  to  the  contractor 
in  payment  of  the  contract  price  of  the  im- 
provement. This  was  all  done  in  pursuance 
of  an  understanding  with  the  mayor,  as 
such  manager,  before  the  city  and  the  con- 
tractor entered  into  the  contract  for  the 
construction  of  the  improvement.  Under 
these  facts  the  contract  was  held  void  in 
that  it  was  in  violation  of  §  95 S,  Bal.  Code, 
being  §  7702,  Rem.  k  Bal.  Code,  relating  to 
cities  of  the  third  class  and  their  officers, 
which  section  is  in  substance  the  same  as 
{  7750,  above  cited,  relating  to  towns  of 
the  fourtn  class  and  their  officers.  The 
ease  of  Shaw  v.  Waldron  (Shaw  v.  Sno- 
homish), 65  Wash.  271,  28  L,R.A.(N.S.) 
735,  104  Pac.  272,  involving  a  special  assess- 
ment of  the  city  of  Snohomish,  differs  from 
the  Xorthport  Case  only  in  that  the  sale 
of  lumber  to  the  contractor  by  a  firm  of 
which  the  mayor  of  Snohomish  was  a  mem- 
ber was  in  pursuance  of  an  understanding 
Arrived  at  after  the  awarding  of  the  im- 
provement contract  to  the  contractor.  The 
•contractor,  as  in  the  North  port  Case,  agreed 
to  pay,  and  did  pay,  such  iirm  for  the  lum- 
ber with  warrants  to  be  issued,  and  which 
were  issued,  by  the  city  to  him  for  his  per- 
formance of  the  contract;  thus  making  pay- 
ment to  the  mayor's  firm  dependent  upon 
payment  by  the  city  to  the  contractor. 
That  decision  shows  that  the  court  enter- 
tained the  view  that  such  an  arrangement 
-voided  the  contract  to  the  extent  of  the 
4unount  the  mavor's  firm  was  to  receive  of 
the  warrants,  though  seemingly  toat  question 
was  left  to  be  determined  in  another  case 
then  pending.  Our  attention  is  also  called 
to  the  decisions  in  Miller  v.  Sullivan,  32 
Wash.  115,  72  Pac.  1022;  State  ex  rel.  Glad- 
win v.  Cheney,  67  Wash.  151,  121  Pac.  48, 
And  Gantenbein  T.  Pasco,  71  Wash.  635, 
129  Pac.  374,  131  Pac.  461.  These  deci- 
sions, however,  deal  with  a  situation  where 
-the  councilmcn's  interest  was  so  plainly 
manifest  at  the  inception  of  the  contract 
that  we  deem  it  unnecessary  to  notice  them 
further. 

In  the  case  before  us  we  have  seen  that 
tneither  the  mayor  nor  councilman  had  any 
interest  whatever,  present  or  prospective,  in 
this  contract  at  its  inception,  nor  any  in- 
terest  thereafter   in   such   contract,   unless 
such   interest   is   to   be   inferred   from    the 
mere   fact  that  the  contractors   purchased 
from  corporations  in  which  the  mayor  and 
•councilman  were  interested  cement  for  the 
-completion    of   the    improvement   after    the 
contract    therefor    had    been    awarded    to 
them  by  the  town,  and  after  changes  in  the 
specifications  had  been  consented  to  by  the 
-city.     This  alone,  we  think,  does  not  war- 
rant the  conclusion  that  the  mayor  or  coun- 
«cilraan  had  any  interest  in  the  contract  for 
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the  construction  of  the  improvement.  Noth- 
ing but  mere  surmise  or  suspicion  could 
call  for  any  such  holding.  'Ihore  is  no 
substantial  evidence  to  support  such  a 
view. 

Some  contention  is  made  touching  the 
proper  performance  of  the  contract  as 
affecting  the  justness  of  the  special  assess- 
ment. This  manifestly  is  not  a  question 
going  fb  the  fraudulent  entering  into  the 
contract,  or  to  its  validity  as  affected  by 
the  interest  of  the  mayor  or  councilman, 
which  might  affect  the  town's  jurisdiction 
in  the  matter;  hence  it  is  a  matter  to  be 
reviewed  only  upon  the  hearing  and  con- 
firmation of  the  assessment,  or  upon  a  di- 
rect appeal  therefrom  to  the  courts.  Latvs 
of  1911,  pp.  441,  455;  Rucker  Bros.  v. 
Everett,  66  Wash.  366,  38  L.R.A.(X.S.)  582, 
119  Pac.  807.  This  contention  does  not  pre- 
sent a  question  of  jurisdiction,  but  simply 
a  question  of  the  correctness  of  the  judg- 
ment of  the  council  in  accepting  the  work 
and  confirming  the  assessment  roll,  which 
judgment  must  be  reviewed,  if  at  all,  upon 
appeal  to  the  courts  as  provided  by  the 
Laws  of  1911,  above  cited. 

We  are  of  the  opinion  that  there  has 
been  no  such  showing  as  warrants  the  hold- 
ing that  the  town  officers  had  no  jurisdic- 
tion because  of  the  alleged  invalidity  of  the 
contract,  resting  upon  the  alleged  interest 
of  the  mayor  and  councilman  therein. 

The  judgment  is  affirmed. 

Parker,  3Iount,  and  Gose,  JJ.,  concur. 
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WILLIAM  BRUHXKE,  Jb.,  by  Guardian  ad 

Litem,  Appt., 

V. 

CITY  OF  LA  CROSSE,  Respt. 

(—  Wis.  — ,  144  N.  W.  1100.) 

Negligence  —  attractive  nuisance  —  mu- 
nicipal dump  wagons. 

1.  A  municipal  corporation  cannot  be 
held  liable  for  injuries  to  a  child  who 
catches  hold  of  the  chains  of  a  dump  wagon 
used   for   street-cleaning   purposes   just   as 

Note.  —  Doctrine  of  attractive  nuisance 
as  applied  to  road  vehicles. 

The  application  of  the  doctrine  of  at- 
tractive nuisance  generally  is  treated  in 
note  to  Cahill  v.  E.  B.  &  A.  L.  Stone  &  Co. 
19  L.R.A.(N.S,)   1094. 

Generally  as  to  liability  of  owner  of  vehi- 
cle for  injury  to  child  invited  to  ride  by 
driver,  see  note  to  Dover  v.  Mayes  Mfg.  Co. 
46  L.R.A.(N.S.)    199. 

And  the  above  note  with  respect  to  the 
application  of  attractive  nuisance  doctrine 
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it  is  about  to  be  dumped,  on  the  theory  that 
tho  municipality  is  maintaining  an  attrac- 
tive nuisance. 

Municipal   corporation   -^   liability    for 
negligence  of  street  cleaner. 

2.  A  municipal  corporation  is  not  respon- 
sible for  the  negligence  of  the  driver  of  a 
dump  wagon  used  for  street-cleaning  pur- 
poses, since  in  the  care  and  maintenance  of 
its  streets  it  is  exercising  a  governmental 
duty. 

(January  13,  1014.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  La  Crosse  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Thompson,  for  appellant: 

There  was  no  contributory  negligence  up- 
on the  part  of  the  plaintiff. 

Busse  V.  Rogers,  120  Wis.  443,  64  L.R.A. 
183,  98  N.  W.  219,  15  Am.  Neg.  Rep.  743; 
Briese  v.  Maeehtle,  140  \Vis.  SO.  35  L.R.A. 
(N.S.)  574,  130  N.  W.  8fi3.  Ann.  Cas.  1912C, 
176,  1  N.  C.  C.  A.  709;  Secard  v.  Rhinc- 
landcr  Lighting  Co.  147  Wia.  614,  133  N. 
W.  45;  Meyer  v.  Menominee  &  M.  Li«iht  & 
Traction  Co.  151  Wis.  279,  138  N.  W.  1008: 
Harris  v.  Eastern  Wisconsin  R.  &  Light 
Co.  152  Wis.  627,  45  L.R.A.(N.S.)  1058, 
140  N.  W.  288;  Kelly  v.  Southern  Wis- 
consin R.  Co.  152  Wi3.  328.  44  L.R.A. (N.S.) 
487.  140  N.  W.  60:  Sehwind  v.  Chicago,  M. 
&  St.  P.  R.  Co.  140  Wis.  1,  133  Am.  St.  Rep. 
1055,  121  N.  W.  639. 


Defendant  is  liable  in  damages  for  in- 
juries proximately  resulting  from  its  main- 
tenance and  operation  upon  its  streets  and 
highways,  of  an  instrumentality  whieh  is 
attractive  to  infants,  invites  their  eario*- 
ity  and  interference  and  which  in  itself  is 
dangerous  and  peculiarly  inimical  to  the 
safety  of  children  traveling  or  playing  upon 
the  streets  of  the  city. 

Harper  v.  Milwaukee,  30  Wis.  365;  Win- 
chell  V.  Waukesha,  110  Wis.  101,  84  Am. 
St.  Rep.  902,  85  N.  W.  668;  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1209;  Moore  r.  Townsend, 
76  Minn.  64,  78  N.  W.  880,  6  Am.  Neg.  Rep. 
95;  28  Cyc.  1293;  Folk  v.  Milwaukee,  10* 
Wis.  350,  84  N.  W.  420,  9  Am.  Neg.  Rep. 
207;  Morrison  v.  Eau  Claire,  115  Wia.  53S,. 
95  Am.  St.  Rep.  955,  92  N.  W.  280. 

In  the  care  and  management  of  their 
property,  municipal  corporations,  like  in- 
dividuals, are  in  duty  bound  to  produce  no- 
injury  to  others. 

(ooley,  Torts,  2d  ed.  738,  739;  Rowland. 
V.  Kalamazoo  County,  49  Mich.  553,  14  N. 
W.  494:  20  Am.  &  £ng.  Enc.  Law,  2d  ed. 
1205:  28  Cyc.  1307;  Dill.  Mun.  Corp.  5th 
ed.  §  1071;  Little  v.  Madison,  42  Wis.  64.3. 
24  Am.  Rep.  435;  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  Y.  463,  53  Am.  Dec. 
310:  Libby  v.  Portland,  105  Me.  370,  2G 
L.R.A.(N.S.)  141,  74  Atl.  805,  18  Ann.  Caa. 
547;  Fox  v.  Pliiladelphia,  208  Pa.  127.  65 
L.R.A.  214,  67  Atl.  356,  16  Am.  Neg.  Rep. 
22d;  Todd  v.  Crete,  79  Neb.  671,  113  N.  W. 
172,  115  N.  W.  307;  Pass  Christian  ▼. 
Fernandez,  100  Miss.  76,  39  L.R.A.(N.S.) 
049.  56  So.  320;  Roman  v.  Leavenworth, 
90  Kan.  379,  133  Pac.  551 ;  Kennedy  v.  New 


to  ponds,  reservoirs,  wattrways,  etc.,  in 
continued  in  note  to  Tliompson  v.  Illinois 
C.  R.  Co.  47  L.R.A. (N.S.)  1101. 

As  early  as  1841  the  doctrine  of  attractive 
nuisance  was  applied  in  Lynch  v.  Nurdin, 
1  Q.  B.  29,  to  a  cart  negligently  left  unat- 
tended in  the  street  so  that  a  child  seven  j 
years  old  getting  upon  it  in  play  was  in- 
jured by  another  child  starting  the  horse. 
Recovery    was    allowed    although    plaintiff 
was    a   trespasser   and   contributed    to   the 
mischief  by   his  own  act.     "But  the  ques- 
tion   remains,"    said    the    court,    "Can    the 
plaintiff  then  consistently  with  the  authori- 
ties  maintain   his   action,   having   been    at 
least  equally  in  fault?    The  answer  is  that, 
supposing  that  fact  ascertained  by  the  jury, 
but  to  this  extent  that  he  merely  indulged 
the  natural  instinct  of  a  child  in  amusing 
himself  with  the  empty  cart  and  deserted 
horse,   then   we   think    that   the    defendant 
cannot  be  permitted  to  avail  himself  of  that 
fact.    The  most  blamable  carelessness  of  his 
servant  having  tempted  the  child,  he  ought 
not  to  repulse  the   child  with  yielding  to 
that  temptation.    He  has  been  the  real  and 
only  cause  of  the  mischief.     He  has  been 
deficient  in  ordinary  care;  the  child,  acting 
without  prudence  or  thought,  has,  however, 
50  L.R.A.(N.S.) 


Hliown  these  qualities  in  as  great  a  degree* 
as  he  could  be  expected  to  possess  them. 
His  misconduct  bears  no  proportion  to  that 
of  the  defendant,  which  produced  it." 

So,  a  wagon  with  heavy  wheels  exposed, 
which  w^as  attached  to  a  house  that  was- 
being  moved  slowly  along  the  street,  was 
held  to  be  an  attractive  nuisance  in  Skin- 
ner V.  Knickrehm,  10  Cal.  App.  596,  102 
Pac.  947.  Consequently,  where  plaintiff,  a 
child  four  years  old,  having  been  attracted 
to  the  wagon,  was  jolted  off  and  injured,  the- 
defendants  were  held  liable.  The  court  ob- 
served that  there  rests .  upon  everyone  Bo- 
using the  public  thoroughfare  the  duty  of 
exercising  ordinary  care  in  the  management 
and  control  of  vehicles  under  his  charge,  to 
the  end  that  others  using  such  public  places. 
exercising  like  care,  or  who,  by  reason  of 
tender  years,  are  unable  to  appreciate  or 
guard  against  danger,  may  not  suffer  injury 
from  the  operation  of  such  vehicles;  and 
it  is  the  duty  of  the  one  so  operating  snch 
a  vehicle  to  at  all  times  retain  such  control 
over  the  same  as  may  be  requisite  in  avert- 
ing, if  possible,  injury  even  to  those  not 
exercising  such  care,  or  unable  to  appreciate- 
the  danger  connected  therewith. 

So,  a  drip  tank  wagon  left  unattended  in 
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York,  73  N.  Y.  3Go,  29  Am.  Rep.  109; 
Stephani  v.  Manitowoc,  89  Wis.  467,  62  N. 
W.  176. 

Mr.  A.  H.  Schubert,  for  respondent: 

A  municipal  corporation  has  a  dual  char- 
acter,— the  one  governmental,  legislative,  or 
public,  and  the  other  proprietary  or  private. 

Dill.  Mun.  Corp.  6th  ed.  §  109;  Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep.  485; 
Detroit  v.  Corey,  9  Mich.  165,  80  Am.  Dec. 
78;  Hill  y.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Davoust  v.  Alameda,  149  Cal.  69, 
o  L.R.A.(N.S.)  536,  84  Pac.  760,  9  Ann. 
Cas,  847,  20  Am.  Neg.  Rep.  7;  McQuillin, 
Mun.  Corp.  §  2623;  Hollman  v.  Platteville, 
101  Wis.  94,  70  Am.  St.  Rep.  890,  76  N.  W. 
1119;  Hayes  v.  Oshkosh,  33  Wis.  314,  14 
A.m.  Rep.  760;  Little  v.  Madison,  42  Wis. 
•643,  24  Am.  Rep.  435 ;  Wallace  ▼.  Menasha, 
48  Wis.  79,  33  Am.  Rep.  804,  4  N.  W.  101; 
^chultz  y.  Milwaukee,  49  Wis.  254,  35  Am. 
Rep.  779,  5  N.  W.  342;  Britton  v.  Green 
Bay  &  Ft.  H.  Waterworks  Co.  81  Wis.  48, 
29  Am.  St.  Rep.  856,  51  N.  W.  84;  Kuehn 
T.  Milwaukee,  92  Wis.  263,  66  N  W.  1030; 
Daniels  v.  Racine,  98  Wis.  649,  74  N.  W. 
653;  Folk  v.  Milwaukee,  108  Wis.  350,  84 
N.  W.  420,  9  Am.  Neg.  Rep.  207;  Higgins 
V.  Superior,  134  Wis.  264,  13  L,R.A.(N.S,) 
994,  114  N.  W.  490;  Evans  v.  Sheboygan, 
153  Wis.  287,  45  L.R.A.(N.S.)  98,  141  X. 
W.  265;  Manske  v.  Milwaukee,  123  Wis. 
172,  101  N.  W.  377,  17  Am.  Neg.  Rep.  388. 

A  municipal  corporation  performing  or 
omitting  to  perform  a  duty  imposed  upon  it 
as  an  agent  of  the  state,  in  the  exercise  of 
state    or    governmental    functions,    is    not 


liable  to  a  private  action  on  account  of  in- 
juries resulting  from  the  wrongful  acts  or 
negligence  of  its  officers  or  agents. 

McQuillin,  Mun.  Corp.  §  2623;  4  Dill. 
Mun.  Corp.  §  1643;  Hayes  v.  Oshkosh,  33 
Wis.  318,  14  Am.  Rep.  760. 

Municipal  corporations  exercising  govern- 
mental functions  are  exempt  from  liabil- 
ity. 

Dill.  Mun.  Corp.  5th  ed.  §§  1666-1661; 
Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep. 
332;  Folk  v.  Milwaukee,  108  Wis.  359,  84 
N.  W.  420,  9  Am.  Neg.  Rep.  207;  Ern»t  v. 
West  Covington,  116  Ky.  850,  63  L.R.A. 
652,  105  Ail.  St.  Rep.  241,  76  S.  W.  1089, 
3  Ann.  Cas.  882;  Hayes  v.  Oshkosh,  33  Wis. 
314,  14  Am.  Rep.  760;  Cunningham  v. 
Seattle,  42  Wash.  134,  4  L.R.A.  (N.S.)  633, 
84  Pac.  641,  7  Ann.  Cas.  805;  Manske  v. 
Milwaukee,  123  Wis.  172,  101  N.  W.  377,  17 
Am.  Neg.  Rep.  388;  Higgins  v.  Superior, 
134  Wis.  264,  13  L.R.A.(N.S.)  994,  114  N. 
W.  490;  Evans  v.  Sheboygan,  153  Wis.  287, 
45  L.R.A.(N.S.)  98,  141  N.  W.  265. 

A  city  removing  garbage  (refuse)  is  per- 
forming a  public  service,  and  is  not  liable 
for  the  negligence  of  its  officers  or  agents  in 
connection  therewith. 

Folk  V.  Milwaukee,  108  Wis.  363,  84  N. 
W.  420,  9  Am.  Neg.  Rep.  207;  Daniels  v. 
Racine,  98  Wis.  651,  74  N.  W.  553;  Mansko 
V.  Milwaukee,  123  Wis.  172,  101  N.  W.  377, 
17  Am.  Neg.  Rep.  388;  Haley  v.  Boston, 
191  Mass.  291,  5  L.R.A.(N.S.)  1005,  77  N.  . 
E.  888;  Tindley  v.  Salem,  137  Mass.  171, 
50  Am.  Rep.  289;  Kuehn  v.  Milwaukee,  92 
Wis.  263,  66  N.  W.  1030. 


the  public  highway  was  held  by  a  divided 
<court  in  lamurri  v.  Saginaw  City  Gas  Co. 
148  Mich.  27,  111  N.  W.  884,  to  be  an  at- 
tractive nuisance  rendering  the  owner  liable 
for  injury  to  a  boy  about  five  years  old  by 
the  explosion  of  the  tank  while  the  boy  was 
at  play  on  the  wagon.  It  was  the  opinion 
of  Montgomery,  J.,  writing  for  affirmance, 
that  one  who  negligently  or  wrongfully 
leaves  property  at  a  place  where  children 
have  a  right  to  be,  which  property  is  of  a 
■character  to  invite  or  tempt  children  to 
play  upon  it,  cannot  excuse  his  liability  in 
the  case  of  injury  by  the  claim  that  the 
<;hild  is  guilty  of  a  trespass.  The  dissent- 
ing opinion  rested  upon  the  ground  that  de- 
fendant owed  plaintiff  as  a  trespasser  no 
duty  except  to  refrain  from  wilful  injury. 

But,  as  is  said  in  BbuhxkIc  v.  La  Crosse, 
"while  an  automobile,  carriage,  or  a  dumping 
"(vagon  is  each  attractive  to  and  dangerous 
to  children,  and  often  dangerous  even  to 
Adults,  that  does  not  make  any  one  of  them 
when  in  legitimate  use  a  nuisance  in  the 
j)ublic  street. 

So,  a  coal  wagon  was  held  in  Scott  ▼. 
Feabody  Coal  Co.  153  111.  App.  103,  not  to 
be  an  attractive  nuisance  so  as  to  render 
-the  master  liable  for  injury  to  a  boy  per- 
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mitted  by  the  driver  to  climb  upon  the 
rear  end  of  the  wagon  while  in  motion,  con- 
trary to  the  master's  orders. 

It  was  held  in  Conlon  v.  Bailey,  58  111. 
App.  261,  that  a  child  five  years  old  who 
had  climbed  on  to  the  rear  step  of  an  ice 
wagon  moving  along  the  street,  whereby 
he  was  injured  by  a  sliding  cake  of  ice,  wa.s 
a  trespasser  to  whom  the  owners  of  the 
wagon  owed  no  duty  so  as  to  render  them 
liable  for  the  injury. 

It  is  said  in  Hebard  v.  Mabie,  98  111.  App. 
543,  where  two  vehicles  were  being  driven 
along,  coupled  together,  and  a  child  riding 
on  the  Tear  step  of  the  first  was  run  over  by 
the  second  as  he  attempted  to  get  off,  that 
whether  the  steps  on  the  rear  end  of  the 
first  bus  were,  or  not,  an  attractive  place 
for  children,  is  not  a  material  question  in 
the  case.  It  is  not  the  duty  of  the  driver 
of  a  bus  or  other  vehicle  moving  along  a 
public  street  or  highway  to  keep  a  lookout 
behind  so  as  to  know  whether  children  or 
adults  are  riding  on  the  rear  end  of  the 
bus  or  other  vehicle.  On  ike  contrary,  th(» 
duty  of  such  driver  is  to  look  ahead  so  as 
to  avoid  collisions  with  other  vehicles  or 
with  persons.  J.  D.  C. 
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Timlin,  J.,  delivered  the  opinion  of  the 
court: 

The  gravamen  of  the  complaint  is:  That 
the  city  owned  and  operated  certain  dump 
wagons  so  constructed  as  to  be  attractive 
to  children,  and  dangerous  to  the  children 
so  attracted  while  the  wagon  was  being 
dumped.  That  on  April  19,  1912,  the  city 
vras  operating  one  of  these  wagons  filled 
with  earth  and  refuse,  and  the  infant  plain- 
tiff, five  years  of  age,  followed  this  wagon, 
and  came  in  contact  with  the  chains  form- 
ing constituent  parts  of  the  dumping  de- 
vice just  as  one  of  the  employees  of  the 
city  in  charge  of  the  wagon,  without  notice 
or  warning  to  the  plaintiff,  negligently  dis- 
engaged the  dumping  device,  causing  the 
chains  moved  by  such  disengagement  to 
move  and  draw  the  infant  into  or  against 
the  pulleys  through  which  these  chains 
passed,  with  great  force,  seriously  injuring 
the  infant.  It  is  not  averred  that  thi»  em- 
ployee know  or  ought  to  have  known  of  the 
presence  or  proximity  of  the  infant. 

A  second  cause  of  action  is  attempted  to 
be  set  forth  in  all  respects  similar  to  the 
foregoing,  except  that  the  person  called  an 
employee  of  the  city  in  the  first  is  called  a 
licensee  of  the  city  in  the  second.  The  com- 
plaint fails  to  set  forth  an^  facts  tending  to 
show  that  the  defendant  city  was  operat- 
ing these  wagons  in  its  proprietary  capac- 
ity, and  it  is  assumed  by  both  counsel  that 
the  wagons  were  used  for  street  cleaning 
purposes  by  the  city,  and  on  this  ground 
the  learned  circuit  court  sustained  the  de- 
murrer holding  that  this  was  a  public  gov- 
ernmental duty  imposed  by  law  upon  the 
city,  and  hence  the  latter  was  not  liable 
respondeat  superior,  citing  Hayes  v.  Osh- 
kosh,  33  Wis.  314,  14  Am.  Rep*  760;  Man- 
ske  V.  Milwaukee,  123  Wis.  172,  101  N.  W. 
377,  17  Am.  Xeg.  Rep.  388;  Higgins  v. 
Superior,  134  Wis.  264,  13  L.R,A.(N.S.) 
1)94,  114  N.  W.  490;  Kuehn  v.  Milwaukee, 
92  Wis.  263,  65  N.  W.  1030;  Haley  v.  Boa- 
ton,  191  Mass.  291,  5  L.R.A.(N.8.)  1005, 
77  N.  E.  888. 

The  learned  counsel  for  the  appellant  in- 
vokes the  rule  of  the  turntable  cases  so- 
called,  and  annexes  to  this  the  rule  that 
a  ninnicipal  corporation  cannot,  without  in- 
curring liability  therefor,  operate  and  main- 
tain a  nuisance,  citing  Harper  v.  Milwau- 
kee, 30  Wis.  365;  Winchell  v,  Waukesha, 
110  Wis.  101,  84  Am.  St.  Rep.  9C2,  85  N. 
W.  668:  20  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1209;  Little  v.  Madison,  42  Wis.  643,  24 
Am.  Rep.  435;  Stephani  v.  Manitowoc,  89 
Wis.  467,  62  N.  W.  176;  Mulcairns  v.  Janes- 
ville,  67  Wis.  24,  29  N.  W.  565,  and  other 
cases. 

This  is  a  mistaken  correlation  of  dis* 
tinct  and  independent  rules.  When  a  city 
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creates  a  nuisance,  it  is  not  exereisiDg  a 
governmental  function,  but  is  doing  Bome- 
thing  forbidden  by  law.  Where  an  object 
is  of  a  construction  not  forbidden  by  law, 
and  in  a  place  authorized  by  law,  it  is  im- 
possible that  it  should  be  a  nuisanee.  It 
is  not  unlawful  to  use  dump  wagons.  If 
mere  averment  or  proof  that  a  useful  im- 
plement or  vehicle  was  attractive  to  chil 
dren  would  make  its  use  on  the  streets  un 
lawful,  and  its  presence  a  nuisance,  most  of 
the  useful  vehicles,  implements,  and  ap- 
pliances must  be  withdrawn  from  the  serv- 
ice of  mankind.  An  automobile,  a  carriage, 
or  a  dumping  wagon  is  each  attractive  to 
and  dangerous  to  children,  and  often  dan- 
gerous even  to  adults.  But  that  does  not 
make  either,  when  in  legitimate  use,  a  nui- 
sance in  the  public  street.  Kelly  v.  South- 
ern Wisconsin  R.  Co.  152  Wis.  328.  44 
L.R.A.(N.S.)  487,  140  N.  W.  60,  is  distin- 
guishable inasmuch  that  the  streets  are 
primarily  for  the  purpose  of  travel  or 
traffic  by  children  or  adults  on  foot  or  in 
vehicles,  and  there  an  extraordinary  use  of 
the  street  was  made  at  a  point  therein  ad- 
jacent to  the  sidewalk,  and  by  the  employ- 
ment of  a  device  dangerous,  and  at  the  same 
time  attractive,  to  children  who  might  be 
on  the  sidewalk  for  travel  or  play.  Tlie 
use  was  not  extraordinary  in  stringing  elec- 
tric wires;  but  it  was  cxtraordinarv  in  that 
such  use  of  the  streets  is  only  occasional,, 
and  not  ordinary.  There  the  negligence  of 
the  defendant  consisted  in  placing  this  ap- 
pliance where  it  did,  and  leaving  no  one 
near  by  to  guard  it,  or  keep  children  away 
from  it.  Here  the  situation  is  manifestly 
different.  The  driver  or  operator  of  a  dump 
wagon  lawfully  using  the  street  has  no  more 
reason  to  apprehend  that  children  will  fol- 
low his  wagon,  and  take  hold  nf  the  dump 
chains,  than  has  the  driver  of  a  carriage 
or  automobile  reason  to  .apprehend  that  a 
child  is  clinging  to  his  vehicle.  There  be- 
ing nothing  unlawful  in  tlie  use  of  such 
wagons,  and  no  rule  of  diligence  requiring 
the  owner  or  operator  to  exercise  more  than 
ordinary  care  in  their  operation,  and  there 
being  no  averment  that  the  driver  of  this 
dump  wagon  knew,  or  in  the  exercise  of  or- 
dinary care  should  have  known,  that  the 
child  was  in  contact  with  this  dump  wagon, 
the  case  is  extremely  weak,  if  not  defective, 
even  on  the  negligence  of  the  driver  of  the 
wagon.  But  it  is  not  necessary  to  decide 
this  point. 

If  we  assume  that  there  was  negligence 
on  the  part  of  the  driver  or  licensee,  the  city 
was  not  responsible  for  that  negligence,  be- 
cause in  the  care  and  maintenance  of  high- 
ways the  city  is  exercising  a  governmental 
duty,  not  for  its  own  advantage  or  gain, 
but    as    an    administrative    agency   of   the 
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8t;;te.  This  view  seems  to  be  well  supported 
by  the  case  of  Evans  v.  Sheboygan,  153  Wis. 
287,  45  1-.R.A.(N.S.)  98,  341  N.  W.  205, 
and  cases  cited  in  that  opinion.  There  is 
no  such  common-law  liability  as  expressed 
by  the  maxim  respondeat  superior  in  such 
cases.  It  follows  that  the  order  of  the  Cir- 
cuit Court  must  be  affirmed. 

Blebecker,  J.,  took  no  part. 


WISCONSIN  SUPREME  COURT. 

SARAH  SHALL,  Appt., 

V. 

MINNEAPOLIS,  ST.  PAUL,  &  SAULT 
STE.  MARIE  RAILWAY  COMPANY, 
Respt. 

(_  Wis.  — ,   145   N.   W.   649.) 

Damages  —  mental  ansrulsh  —  wrons^ful 
search  of  dwelling. 

I.  Evidence  of  mental  anguish  is  admis- 
sible upon  the  question  of  damages  in  an 
action  to  recover  for  the  wrongful  search 
of  the  dwelling  of  a  widow  against  her  con- 


sent in  the  night,  when  she  was  alone  in  the 
house,  for  the  avowed  purpose  of  connect- 
ing her  son  with  a  burglary. 

Evidence  —  consent  to  search  —  sufll- 
clcncy. 

2.  Evidence  that  one  whose  house  was 
wrongfully  entered  bv  a  searching  party 
followed  them  with  a  lamp,  and  stated  that 
they  were  welcome  to  any  information  that 
they  might  find,  is  not  sufficient  to  over- 
come her  positive  testimony  that  the  search 
was  without  her  consent,  especially  where 
evidence  is  excluded  that  she  was  afraid  to- 
resist  after  one  of  the  parties  had  shown 
his  star. 

(February  24,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Douglas  County 
in  her  favor  for  nominal  damages  only,  in 
an  action  to  recover  for  the  wrongful  search, 
of  her  dwelling  by  defendant's  employees.. 
Reversed. 

Statement  bv  Kcruin,  J.: 

This  action  was  brought  to  recover  dam- 
ages for  an  unlawful  search  of  the  plaintiff's 
premises  made  in  the  nighttime  by  diaries 


Xote,  ^'Damages  recoverable  for  wrong- 
ful search. 

As  to  liability  of  officer  executing  invalid 
search  warrant,  see  note  to  Kniseley  v.  Ham, 

49  L.R.A.(N.S.)    770. 

The  question  as  to  what  extent  premises 
may  be  damaged  in  executing  a  search  war- 
rant is  discussed  in  the  note  to  Buckley  v. 
Beaulieu,  22   L.R.A.(N.S.)    819. 

The  law  regards  the  dwelling  and  the  do- 
mestic repose  of  the  citizen  with  such  jeal- 
ousy as  not  to  trust  the  execution  of  process 
to  the  discretion  of  police  officers.  So  im- 
portant is  this  subject  that  it  has  been 
deemed  worthy  of  express  notice  in  the 
Constitution  of  the  United  States,  which 
declares  that  "the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  paper, 
and  effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated;  and  no 
warrants  shall  issue  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be 
Kcarchcd,  and  the  persons  or  things  to  be 
seized."  4th  Amend.  Consequently,  it  was 
hold  in  Larthet  v.  Forgay,  2  La.  Ann.  524, 
46  Am.  Dec.  554,  that  where,  under  color  of 
a  warrant  to  search  for  stolen  goods  in  a 
certain  house,  the  parties  charged  with  its 
t*xecution  force  their  way  into  an  adjoin- 
ing dwelling,  against  the  remonstrances  of 
the  occupants,  and  search  it  without  finding 
the  stolen  property,  they  will  be  responsible 
jointly  in  damages  for  the  injury  done 
thereby  to  the  property  and  feelings  of  the 
occupants;  and  where  in  such  a  case  the 
damages  are  assessed  by  a  jury,  the  verdict 
will  not  be  disturbed  unless  they  are  pal- 
pably   excessive.      Such    warrant   must    be 
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construed  strictly.  This  case  was  tried  by 
a  jury,  who  found  a  verdict  for  the  plain- 
tiff for  $2,000,  upon  which  judgment  was- 
entered  against  each  of  four  defendants  for 
$500.  The  court  said;  "The  damages  as- 
sessed by  the  jury  appear  to  have  exceeded 
the  injury  done  in  searching  and  puttincr 
into  disorder  the  plaintiff's  goods;  but  the- 
jury  undoubtedly  assessed  them  with  refer- 
ence also  to  the  injury  to  the  plaintiff^s- 
feelings  and  the  disturbance  of  his  family. 
Such  subjects  are  peculiarly  within  the 
province  of  a  jury,  and  a  verdict  must  be- 
palpably  excessive  to  justify  our  interfer- 
ence."   Judgment  was  affirmed. 

So,  the  wrongful  and  malicious  search  of 
a  person's  home  for  stolen  property  is  such 
an  invasion  of  his  right  as  to  cause  mental 
suffering  and  humiliation  for  which  actual 
damages  are  recoverable,  although  such 
damages  are  not  capable  of  exact  measure- 
ments in  dollars  and  cents.'  Krebhiel  v.. 
Henkle,  152  Iowa,  607,  133  N.  VV.  115,  Ann. 
Cas.  1913B,  1157,  petition  for  rehearing 
denied,  former  opinion  in  152  Iowa,  604,  129 
N.  W.  945,  Ann,  Cas.  1913B,  1156.  If  the 
feelings  of  the  wronged  party  are  injured,, 
said  the  court  in  the  above  case,  if  he  feels 
the  disgrace  and  indignity  of  the  wrongful 
act,  he  is  entitled  to  actual  damages,  though 
the  act  itself  may  not  have  lessened  the  es- 
teem of  his  neighbors  and  friends,  or  have- 
affected  his  standing  in  the  community. 
Such  damages  cannot  be  proved  or  measured 
as  ordinary  damages  are.  No  one  would 
undertake  to  say  how  much  damage  in  dol- 
lars had  been  suffered  on  account  of  a. 
wanton  and  malicious  tort,  nor  is  it  neces- 
sary to  so  say. 

So,   damages   for   mental   suffering  as   a- 
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Busche  and  J.  C.  Olson  while  in  the  em- 
ploy of  the  defendant,  and  acting  within 
the  scope  of  their  duty.  The  search  of  the 
plaintiti's  dwelling  was  made  on  the  2d 
day  of  October,  1912,  at  abput  12  o'clock 
midnight  by  said  Busche  and  Olson,  for  the 
purpose  of  discovering  property  whi^h  had 
been  stolen  from  the  roundhouse  of  the 
defendant.  The  said  Busche  and  Olson, 
while  acting  as  the  agents  of  the  defendant, 
entered  the  plaintiff's  dwetiing  at  the  hour 
mentioned  without  any  search  warrant,  and 
witliout  the  invitation  or  assent  of  the 
plaintiff.  The  search  was  made  for  the 
purpose  of  securing  evidence  against  the 
person  or  persons  who  committed  a  robbery ; 
the  theory  of  Busche  ai^d  Olson  in  making 
such  search  being  that  the  plaintiff's  son 
was  connected  with  such  robbery.  The  case 
was  tried  before  a  jury,  and  the  following 
verdict  returned: 

"Question  1 :  Was  the  search  of  plaintiff's 
rooms  by  Olson  and  Busche  made  without 
invitation  from  or  assent  thereto  by  plain- 
tiff?   Answer:  Yes." 

The  judge,  in  addition  to  the  verdict  ren- 
dered, found  that  Olson  and  Busche,  at  the 
time  they  searched  the  premises,  were  actr 
ing  under  the  terms  of  their  employment, 
and  within  the  scope  of  their  employment, 
and  that  their  acts  in  that  regard  were 
binding  upon  the  defendant;  and  further 
found  that  the  plaintiff,  under  the  undis-  | 


puted  evidence  and  the  verdict  of  the  jury, 
was  entitled  to  nominal  damages  only,  SDd 
assessed  such  nominal  damages  at  $1. 

Motion  for  new  trial  was  made  upon 
various  grounds  raising  the  errors  dis- 
cussed. Judgment  was  rendered  in  accord- 
ance with  the  verdict  and  findings,  from 
which  this  appeal  was  taken. 

Messrs.    Grace,    Hvdnall,    ifc   Fridley, 

for  appellant: 

Where  there  is  a  wilful  wrong,  recovery 
may  be  had.  for  mental  suffering,  notwith- 
standing it  is  TiOt  pr(K:eded  by,  or  accom- 
panied with,  physical  injury. 

Ford  V.  Schliessman,  107  Wis.  479,  83 
K.  W\  761;  Hacker  v.  Heiney,  111  Wis.  313, 
87  N.  W.  249;  Koerber  v.  Patek,  123  Wis. 
453,  68  L.R.A.  956,  102  N.  W.  40: 
Dunn  V.  Western  U.  Teleg.  Co.  2  Ga.  App. 
845,  59  S.  E.  189;  Smith  v.  Atchison,  T.  ft 
S.  F.  R.  Co.  122  Mo.  App.  85,  97  S.  W. 
1007;  Carter  v.  Oster,  134  Mo.  App.  146. 
112  S.  W.  995;  Small  v.  Lonergan,  25  L.RA. 
(N.S.)  970,  note;  Anonymoua,  Minor 
(Ala.)  52,  12  Am.  Dec.  31;  Larthet  v.  For- 
gay,  2  La.  Ann.  524,  46  Am.  Dec.  554;  Nitka 
V.  'Western  U.  Teleg.  Co.  149  Wis.  100,  4:> 
L.RJ^.(N.S.)  337,  135  N.  W.  492,  Ann.  (as. 
1913C.  803. 

A  citizen  has  the  right  to  occupy  and  en- 
joy his  home,  however  mean  or  humMe, 
free  from  arbitrary  invasion  and  search. 


consequence  of  an  unlawful  search  were 
held  recoverable  in  Shai.l  v.  Minneapolis, 
St.  p.  &  S.  Ste.  M.  R.  Co. 

It  is  held  in  Anonymous,  Minor  (Ala.) 
52,  12  Am.  Dec.  31,  that  damages  for  in- 
jury to  character  as  a  consequence  of  a 
tortious  entry  into  a  person's  dwelling 
house,  and  an  unlawful  and  malicious  search 
for  stolen  money,  may  be  recovered  in  an 
action  of  trespass  vi  et  armis.  "Can  we 
conceive  any  act  better  adapted  to  wound 
sensibility  and  destroy  reputation?"  said 
the  courti  "It  is  the  natural  and  immediate 
consequence  of  the  unlawful  and  malicious 
•entry  and  search  of  the  plaintiff's  dwelling. 
He  may  have  sustained  no  pecuniary  loss; 
hut  the  injury  fixes  on  him  the  eye  of  pub- 
lic suspicion,  inflicts  a  rankling  Vound  on 
his  feelings,  and  tends  to  prostrate  his  char- 
acter. We  think  that  in  this  form  of  ac- 
tion damages  may  be  recovered  for  such  a 
•consequential  injury." 

So,  in  trespass  for  breaking  and  entering 
plaintiff's  dwelling  house  without  probable 
cause,  and  under  a  false  charge  and  asser- 
tion that  plaintiff  had  stolen  property  in 
her  house,  searching  and  ransacking  the 
same,  and  making  disturbance,  plaintiff  not 
only  being  interrupted  in  the  quiet  enjoy- 
ment of  her  dwelling,  but  her  credit  and 
character  being  injured  by  reason  of  a  be- 
lief excited  among  her  neighbors  in  con- 
■sequence  of  such  searching  that  she  was  the 
receiver  of  stolen  goods  knowing  them  to 
60  L.R.A.(N.S.) 


have  been  stolen,  the  court  in  Bracegirdle 
V.  Orford,  2  Maule  &  S.  77,  ruled  that  evi- 
dence of  an  injury  to  plaintiff^s  character 
could  be  introduced  to  ags^ravate  damages. 

And  in  Simpson  v.  McCaffrey,  13  Ohio. 
508,  an  action  of  trespass  for  illegally  enter- 
ing and  searching  plaintiff's  house  for  coun- 
terfeit money,  tearing  up  porch,  ransack- 
ing house,  and  breaking  open  desk,  it  uas 
held  that  circumstances  tending  to  arou^ 
reasonable  suspicion,  such  as  plaintiff's 
reputation  and  that  the  house  was  notorious 
as  a  harbor  of  felons,  counterfeiters,  gam- 
blers, etc.,  could  be  proved  in  mitigation  of 
damages,  although  not  a  justification  of  the 
trespass. 

In  an  action  to  recover  damages  for  an 
alleged  unlawful  search  of  plaintiff's  pr\>io- 
ises,  the  court  in  McClurg  v.  Brenton,  12.1 
Iowa,  368,  65  L.R.A.  519.  101  Am.  St.  Rep. 
323,  98  N.  W.  881,  said:  "If  the  jnrr 
should  find  for  plaintiff  that  the  wrongfiii 
search  was  made,  and  that  in  such  act  the 
defendants  were  moved  or  inspired  bv 
malice  toward  the  plaintiff,  they  could,  ia 
addition  to  actual  damages,  assess  a  greater 
or  less  sum  against  the  defendants  by  war 
of  punishment  or  as  exemplary  damages. 
In  mitigation  of  such  damages  only,  evi- 
dence may  be  received  of  any  fact  which 
fairly  and  reasonably  tends  to  show  that 
the  act  was  done  in  ^ood  faith  and  without 
malice.  Motive  and  intent  being  of  the  es- 
sence of  the  inquiry  where  exemplary  dam- 
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McClurg  V.  Brenton,  123  Iowa,  308,  65 
LJUL  619,  101  Am.  St.  Rep.  323,  98  N.  W. 
882. 

Plaintiff  was  entitled  to  have  submitted 
to  the  jury  the  question  of  whether  or  not 
the  retention  hj  the  defendant  of  Busche 
and  Olson  in  its  employ  amounted  to  a 
ratification  of  their  conduct,  and  if  the 
jury  found  that  it  did,  then  they  should 
have  been  permitted  to  answer  the  question 
of  whether  or  not  the  plaintiff  was  entitled 
to  punitory  damages. 

Robinson  v.  Superior  Rapid  Transit  R. 
Co.  94  Wis.  345,  34  L.R.A.  206,  59  Am.  St. 
Rep.  896,  68  N.  W.  961;  Cobb  v.  Simon, 
119  Wis.  697,  100  Am.  St.  Rep.  909,  97  N. 
W.  276;  Pfister  v.  Milwaukee  Free  Press  Co. 
139    Wis.    627,    121    N.    W.    938. 

Messrs.  liuse^  Powell,  &  Luse,  for  re- 
spondent : 

There  was  no  evidence  which  would  jus- 
tify the  submission  of  the  case  to  tlio 
jury  upon  the  theory  of  there  being  any 
wilfulness  or  malice  in  the  case. 

Summer  field  v.  Western  U.  Teleg.  Co.  87 
Wis.  1,  41  Am.  St.  Rep,  17,  57  N.  W.  973; 
Gatzow  V.  Buening,  106  Wis.  1,  49  L.R.A. 
475,  80  Am.  St.  Rep.  17,  81  N.  W.  1003; 
Murray  v.  Mace,  41  Neb.  60,  43  Am.  St.  Rep. 
664,  69   N.   W'.   387. 

Exemplary  damages  may  only  be  imposed 
for  an  injury  inflicted  under  circumstances 
of  aggravation,  insult,  or  cruelty,  with  vin- 


dictiveness  and  malice,  non€ 
meuts  were  present  in  this  c] 

Robinson  v.  Superior  Raj 
Co.  94  Wis.  345,  34  LJI.A.  2 
Rep.  896,  68  N.  W.  961 ;  Prii 
83  Wis.  60,  52  N.  W.  1134; 
123  Wis.  107,  101  N.  W.  31 
Cramer,  67  Wis.  570,  15  N.  \ 
V.  Allen,  119  Wis.  625,  9€ 
Topolewski  v.  Plankinton  Pi 
Wis.  52,  126  N.  W.  564. 

Ihe  trial  court  having  d( 
there  was  no  evidence  suliicii 
the  submission  to  the  jury  c 
of  the  wilfulness  or  malici< 
trespass,  its  determination  J 
will  not  be  distui'bed  in  thi 
clearly  erroneous. 

Powell  V.  Ashland  Iron  & 
Wis.  35,  73  N.  W.  573;  Slam 
rior  Terminal  &  Transfer  R 
426,    140   N.    W.    30. 

Kerwin,  J.,  delivered  the 
court : 

The  plaintiff  produced   ev 
to  show   that   Busche   and 
the   employ   of   defendant   a 
question,  and  engaged  in  inv 
supposed  theft  or   burglary 
the  premises  of  the  defonclai 
to  the  dwelling  house  of  the 
nighttime  to  search  it  with 


ages  are  sought,  any  evidence  which  fairly 
tends  to  their  disclosure  is  admissible." 

A  verdict  for  $2,500  damages  for  malici- 
ously causing  a  search  warrant  to  be  issued 
was  held  not  excessive  in  Doane  v.  Ander- 
son, 39  N.  Y.  S.  R.  913,  15  N.  Y.  Supp.  459, 
where  a  constable  compelled  plaintiff,  a 
voung  woman,  to  undress  before  him  and  let 
Kim  search  her  hair  for  stolen  diamonds. 
See  also  note  in  39  L.R.A.(N.S.)  205,  as  to 
when  action  will  lie  for  causing  the  is- 
suance of  a  search  warrant  maliciously  and 
without  probable  cause. 

So,  a  verdict  of  $150  damages  was  held 
not  excessive  in  Melcher  v.  Scruggs,  72  Mo. 
406,  for  taking  in  a  peaceable  manner,  un- 
der an  unlawful  search  warrant,  a  machine 
valued  at  $50. 

A  judgment  for  $200  was  rendered  in 
Regan  v.  Harkey,  40  Tex.  Civ.  App.  16,  87 
S.  W.  1164,  against  one  who  illegally 
caused  another  to  be  arrested  and  searched 
for  stolen  money,  the  court  holding  that  the 
fact  that  accused,  in  order  to  prove  his  in- 
nocence, consented  to  the  search,  did  not  re- 
lieve defendant  of  liability. 

It  was  said  in  Cooper  v.  Hopkins,  70  N. 
H.  271,  48  Atl.  100,  where  tlie  manager  of 
a  store  accused  a  customer  of  larceny  and 
searched  her  shopping  bag  in  the  presence 
of  customers  and  clerks,  that  if  the  man- 
ager's acts  were  occasioned  by  malice,  the 
plaintiff  would  be  entitled  to  damages  for 
the  injury,  if  any,  to  her  feelings,  although 
60  L.R.A.(N.S.)  73 


no  injury  was  done  to  her  per 
to  damages  for  this  cause  d* 
upon  the  extent  of  the  physi 
fered  by  the  injured  party, 
malice  of  the  wrongdoer, 
damages  may  be  trivial,  anc 
injury  be  to  the  wounded  fei 
insult,  degradation,  and  oth 
circumstances  attending  the  \ 
So,  in  a  similar  case,  Lon( 
81  Kan.  48,  25  L.R.A.(N.S.) 
27,  where  it  was  alleged  tha 
a  firm  snatched  a  box  from  f 
maliciously  held  her  out  tc 
store  as  a  shoplifter  and  thi( 
injury  to  her  feelings  and 
the  court  held  that,  while  a  vi 
was  excessive,  an  award  of  I] 
sonable  and  just,  applying  tl 
assault  upon  another  is  an 
fringement  upon  the  absolut 
sonal  security,  for  which  tl 
right  of  action  against  a 
which  damages  for  mental  e 
is  the  proximate  and  natural 
wrong  may  be  awarded,  alth( 
no  battery  or  bodily  injury 
note  to  this  case  in  25  L.II 
discussing  the  right  to  reco 
suffering  caused  by  an  asst 
bodily  injury  is  inflicted, 
cases  last  above  mentioned, 
were  innocent. 
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taining  eyidenoe  connecting  plaintiff's  son 
with  the  crime.  Plaintiff  Ib  a  widow,  and 
has  two  sons  and  a  daughter,  with  whom 
she  lives.  On  the  night  in  question  she  was 
alone  in  her  home,  her  two  sons  and  daugh- 
ter being  absent.  She  expected  one  of  the 
sons  home  about  midnight,  and  when  she 
heard  Busche  coming  up  the  stairs  supposed 
it  was  her  son  until  Busche  entered  the  hall 
way  at  the  top  of  the  stairs;  the  plaintiff's 
dwelling  house  being  in  the  second  story, 
there  being  a  harness  shop  below.  The 
stairway  comes  up  from  the  west  and  lands 
at  the  east  part  of  the  house  near  the  dining 
room  door.  There  is  a  door  at  the  bottom 
of  the  stairway,  and  also  a  screen  door, 
which  was  closed  at  the  time  Busche  and 
Olson  entered.  Busche  and  Olson  entered 
the  house  at  the  time  in  question  without 
invitation  from  or  assent  by  plaintiff,  and 
searched  the  dwelling  house  with  flashlights, 
going  into  the  bedroom  of  the  plaintiff's 
sons,  and  making  thorough  examination, 
and  also  searching  other  parts  of  the  dwell- 
ing. The  plaintiff  was  alone  in  the  house 
at  the  time,  and  objected  to  the  search. 
Her  older  son  was  at  the  time  in  the  em- 
ploy of  defendant.  After  Busche  got  up- 
stairs and  into  plaintiff's  premises,  and  met 
plaintiff,  he  asked  if  Herbert  Shall  (plain- 
tiff's son)  lived  there,  and  was  informed  by 
plaintiff  that  he  did.  He  then  called  Olson, 
who  was  at  the  foot  of  the  stairs,  saying, 
"Yes,  this  is  the  place;  come  on  up."  Plain- 
tiff then  asked  if  her  son  had  met  with  an 
accident,  to  which  Busche  answered,  "Oh, 
no;  everything  is  all  right."  He  showed  his 
star,  and  said,  "There  has  been  some  trouble 
up  at  the  roundhouse,  and  we  are  looking 
for  information."  Plaintiff  asked  if  he  in- 
tended to  connect  her  son  with  "a  low-dowii 
robbory,"  and  he  replied,  "Well,  we  are 
looking  for  information."  He  said  that  they 
had  searched  all  the  other  night  employees' 
houses,  and  that  hers  was  the  last  one. 
Plaintiff  then  begged  them  not  to  search  the 
house,  and  said  there  was  nothing  there  that 
belonged  to  them.  She  said  she  was  a  poor 
old  lady,  living  there  alone,  and  did  not 
want  them  to  search  her  house.  They 
searched  the  dwelling  house,  and  afterwards 
discovered  that  her  son  had  nothing  to  do 
with  the  "burglary.  It  also  appears  that 
they  had  no  search  warrant  or  authority  to 
tfnter  the  plaintiff's  premises  or  make  the 
search. 

Evidence  was  ruled  out,  and  rulings  ex- 
cepted to,  as  to  how  the  entry  and  search 
affected  the  plaintiff's  feelings  and  health, 
how  it  affected  her  nervous  system,  sleep, 
and  appetite,  on  the  ground  that  evidence 
of  that  character  tended  to  e»tabli&h  an  im- 
proper measure  of  damages.  The  court  held 
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that  compensation  for  miental  anguish  could 
not  be  recovered,  tlierefore  ruled  out  all  evi- 
dence tending  to  show  injury  to  feelings, 
humiliation,  and  disgrace  caused  by  the  acta 
of  Busche  and  Olson,  and  how  the  act  of 
Busche  and  Olson  affected  her;  also  wheib- 
er,  after  Busche  showed  the  star,  plaintiff 
was  afraid  to  make  further  resistance  to  the 
search.  Whether  such  rulings  were  wrong 
is  the  main  question  on  this  appeal. 

Some  stress  is  placed  upon  the  rulings  of 
the  court  below  to  the  effect  that  plaint ii! 
went  around  with  Busche  and  Olson  when 
they  searched,  and  made  no  objection  to 
their  progress;  hence  it  is  claimed  there 
was  no  wilful  attempt  on  their  part  to  do 
anything  against  the  wishes  of  plaintiff. 
But  the  evidence  was  sufficient  to  warrant 
the  jury  in  finding  that  both  the  entry  and 
the  search  were  without  invitatiooi,  and 
against  the  assent  of  the  plaintiff.  True, 
plaintiff  walked  around  after  Busche  and 
Olson  with  a  lamp  while  they  were  making 
the  search,  and  said  they  were  welcome  to 
any  information  they  might  find  in  her 
house,  or  words  to  that  effect.  But  it  does 
not  establish  that  she  consented  to  the 
search,  especially  in  face  of  direct  testimony 
that  she  objected  to  the  search.  Moreover, 
testimony  as  to  whether  plaintiff  was  afraid 
to  make  further  resistance  to  the  search 
after  Busche  showed  her  his  star  was  ruled 
out. 

To  support  the  rulings  of  the  court  below, 
counsel  for  respondent  relies  chiefly  upon 
Summerfleld  v.  Western  U.  Tel  eg.  Co.  87 
Wis.  1,  41  Am.  St.  Rep.  17,  67  N.  W.  973. 
and  Gatzow  v.  Buening,  106  Wis«  1,  49 
L.R.A.  475,  80  Am.  St.  Rep.  17,  81  N.  W. 
1003.  A  careful  examination  of  these  cases, 
we  think,  will  show  that  they  do  not  sup- 
port the  contention  of  counseL 

In  the  case  of  Summerfield  ▼.  Western  V. 
Teleg.  Co.  supra,  the  action  was  upon  con- 
tract to  recover  damages  for  negligent  delay 
in  delivering  a  telegram,  and  it  was  held 
that  damages  were  not  recoverable  for  mes- 
tal  distress  alone  caused  by  such  delay: 
but  in  that  case,  among  the  cases  excepted 
from  the  general  rule  there  laid  down,  are 
cases  of  "wilful  wrong,  especially  those 
affecting  the  liberty,  character,  reputation, 
personal  security,  or  domestic  relations  of 
the  injured  party."  Also  cases  where,  by 
the  negligent  act  of  the  defendant^  physical 
injury  has  been  sustained. 

In  Gatzow  v.  Buening,  supra,  the  plain- 
tiff had  entered  into  an  agreemoit  with 
a  liveryman  for  the  services  of  a  hearse  and 
carriage  for  use  at  the  funeral  of  th»- 
former'^  four-rear-old -child,  which  was  to 
be  buried  from  his  residence.  The  hear:^ 
and  carriage,  with  teams  and  driven.  wer» 
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sent  to  plaiiitilT'8  residence  in  accordance 
with  the  agreement.  Ihey  were  caused 
to  be  removed  by  acts  of  defendants  and 
others  at  about  the  time  they  were  needed 
to  carry  the  body  of  the  child  and  friends 
to  the  grave.  The  charge  in  the  complaint 
was  that  the  defendants  and  others  con- 
spired to  effect  the  removal  and  deprive  the 
plaintiff  of  their  use,  to  humiliate  and  in- 
jure him,  and  that  such  acts  caused  plain- 
tilT  great  mental  distress  and  loss,  besides 
the  loss  of  the  amounts  paid  for  use  of  the 
vehicles.  Defendants  denied  the  conspiracy 
or  intent  to  injure,  and  justified  their  acts 
under  by-laws  of  a  liverymen's  association 
fixing  prices,  and  prohibiting  letting  vehi- 
cles below  the  fixed  prices,  and  that  defend- 
ants were  acting  in  accordance  with  their 
duty  to  prevent  violations  of  the  associa- 
tion's by-laws  in  doing  wliat  they  did,  with- 
out malice  towards  the  plaintiff. 

It  will  be  seen  that  in  neither  of  these 
cases  was  there  any  physical  interference 
with  the  plaintiff,  trespass  on  property,  or 
invasion  of  personal  security  of  the  home. 
In  the  latter  case  it  was  held  that,  there 
having  been  no  physical  injury  to  plaiutitf, 
and  no  personal  injury  to  him  of  any  kind 
save  to  his  feelings,  he  could  not  recover 
for  mental  suffering,  and  that  the  case  did 
not  fall  within  the  exceptions  to  the  rule 
laid  down  in  the  Summeriield  and  other 
cases.  So  we  think  the  case  at  bar  is 
distinguishable  from  the  Summeriield  and 
Gatzow  Cases.  The  exceptions  mentioned 
in  the  above  cases  have  been  referred  to 
with  approval  in  later  cases  in  this  court. 
Ford  V.  Schliessman,  107  Wis.  479,  83  N.  W. 
761;  Hacker  v.  Heiney,  111  Wis.  313,  87 
N.  W.  249 ;  Koerber  v.  Patek,  123  Wis.  453, 
68  LJI.A.  956,  102  N.  W.  43. 

In  Ford  ▼.  Schliessman,  supra,  there  iras 
no  physical  interference  whatever  with  the 
plaintiff;  the  defendant  merely  went  into 
the  dwelling  house  of  plaintiff  in  the  night, 
and  passed  through  it,  without  the  consent 
of  the  plaintiff,  and  it  was  held  that  she 
was  entitled  to  recover  damages  for  the 
''invasion  of  her  possession  and  rights." 
This  case  recognizes  the  exceptions  to  the 
general  rule  that  damages  for  mental  suffer- 
ing cannot  be  recovered  where  there  is  no 
physical  interference. 

In  Hacker  v.  Heiney,  supra,  it  was  con- 
tended that,  in  the  absence  of  some  other  ac- 
tual damage,  no  recovery  could  be  had  for 
injury  to  the  feelings.  On  this  point  the 
eourt  said:  "The  rule  for  which  appellant 
contends  has  been  applied  only  to  cases 
of  negligence,  or  of  alle&^ed  personal  injury, 
where  the  mental  suffering  can  result  only 
from  the  injury,  and  not  from  the  tort,** 
— citing  the  Summeriield  and  Gatzow  Cases,  l 
50  L.R.A.(N.S.) 


In  the  case  at  bar  the  mental  suffering  re- 
sulted from  the  wilful  and  unlawful  inva- 
sion and  search  of  the  plaintiff's  dwelling 
house. 

In  Koerber  v.  Patek,  supra,  it  was  in- 
sisted that  there  could  be  no  recoverv  for 
mental  suffering  occasioned  by  mutilation 
of  a  dead  body,  because  tiiere  was  no 
physical  interference  with  plaintiff  and  no 
property  in  the  corpse;  but  it  was  held 
that  the  wilful  interference  with  the  dead 
body  was  an  actionable  wrong  and  an  in- 
vasion of  the  rights  of  relatives  entitled  to 
the  corpse  for  burial,  for  which  damages 
for  mental  suffering  could  be  recovered  as 
compensatory  damages.  We  think  the  deci- 
sions of  this  court  fully  justify  the  risrht 
of  recovery  of  damages  for  mental  suffering: 
in  the  instant  case.  Other  authorities 
bearing  upon  the  question  are:  Dunn  v. 
Western  U.  Teleg.  Co.  2  Ga.  App.  845,  59 
S.  E.  189;  Smith  v.  Atchison,  T.  &  S.  F. 
R.  Co.  122  Mo.  App.  85,  97  S.  W.  1007: 
Lonergan  v.  Small,  81  Kan.  48,  25  L.R.A. 
(N.S.)  976,  105  Pac.  27;  Anonymous,  Minor 
(Ala.)  52,  12  Am.  Dec.  31;  Larthet  v.  For- 
gay,  2  La.  Ann.  524,  46  Am.  Dec.  554;  Mc- 
Clurg  v.  Brenton,  123  Iowa,  368,  65  L.R.A. 
619,  101  Am.  St.  Rep.  323,  98  N.  W.  881. 

The  common  law  of  England  from  Magna 
Charta  down  has  always  protected  the  citi- 
zen in  the  occupation  of  his  home  free 
from  arbitrary  invasion  and  search.  Wil- 
liam Pitt  voiced  the  spirit  of  the  law  of 
Kngland  when  he  said:  "The  poorest  man 
may  in  his  cottage  bid  defiance  to  all  the 
force  of  the  Crown.  It  may  be  frail;  its 
roof  may  shake;  the  wind  may  blow 
through  it;  the  storm  may  enter;  the  rain 
may  enter, — but  the  King  of  England  can- 
not enter;  all  his  forces  dare  not  cross  the 
threshold  of  the  ruined  tenement."  This 
sacred  right  is  protected  by  our  Constitu- 
tions, both  state  and  Federal,  in  the  follow- 
ing provisions:  "The  right  of  the  people 
to  be  secure  in  their  persons,  houses,  pa- 
pers, and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated; 
and  no  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things 
to  be  seized."  4th  amend.  U.  S.  Const.; 
Wis.  Const,  art.  1,  §  11. 

In  the  case  at  bar  Busche  and  Olson,  act- 
ing for  defendant,  without  warrant  or  au- 
thority of  law,  at  midnight,  when  the  plain- 
tiff was  alone  in  her  dwelling  house,  with- 
out her  consent,  entered  and  searciied  it  for 
the  avowed  purpose  of  obtaining  informa- 
tion or  evidence  to  be  used  in  an  effort  to 
convict  the  plaintiff^s  son  of  burglary. 
Nothing  could  be  better  calculated  to  wound 
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the  feelings  of  the  plaintiff  and  humiliate 
her  than  such  acts.  Here  there  was  a  wil- 
ful wrong  affecting  the  personal  security  of 
the  plaintiff,  if  not  her  liberty,  character, 
reputation,  and  domestic  relations.  We 
think  it  clear  that  the  plaintiff  is  entitled 
to  damage  for  mental  suffering  caused  by 
the  acts  of  Busche  and  Olson  in  entering 
her  dwelling  house  and  making  the  seach 
complained  of,  and  therefore  the  court  be- 
low was  in  error  in  excluding  the  evidence 
objected  to  by  counsel  for  defendant. 

It  is  contended  by  appellant  that  the 
question  of  punitory  damages  should  have 
been  submitted  to  the  jury.  We  are  of 
opinion  that  there  was  not  sufficient  evi- 
dence to  carry  the  question  of  punitory 
damages  to  the  jury.  Topolewski  y. 
Plankinton  Packing  Co.  143  Wis.  52,  126 
N.  W.  654. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Siebecker,  J^  took  no  part. 


FLORIDA    SUPREME    COURT. 

EX   PARTE   FRANK   LEWINSKY. 

(_  Fla.  — ,  63  So.  577.) 

Statute  —  title  —  regulation  of  sale  of 
liquor. 

1.  Under  the  title  of  an  act  to  "regulate" 
the  sale  of  intoxicating  liquors,  the  legis- 
lature   may    prohibit    its    sale    to   certain 

Headnotes  by  Cockbell,  J. 


classes   of  citizens  needing   special  protec- 
tion. 

Intoxicating  liquor  —  power  of  legis- 
lature. 

2.  In  counties  where  the  sale  of  intoxi- 
cating liquors  is  permitted  under  article  1ft 
of  the  Constitution,  the  legislature  is  still 
free  to  regulate  the  sale  so  long  as  it  stops 
short  of  actual  or  practical  prohibition. 

Same  —  privacy  in  sale. 

3.  A  dealer  in  intoxicating  liquors  hai 
no  constitutional  right  to  privacy  in  thf 
sale,  nor  to  the  privilege  of  rendering  his 
place  of  business  attractive  for  the  loiterer 
by  tlie  use  of  chairs  and  tables^  nor  has  he 
such  right  to  sell  to  females. 

Same    —    special    restrictions    —   clasi> 
legislation. 

4.  Special  restrictions  against  the  sale  of 
intoxicating  liquors  are  not  necessarily  void 
as  class  legislation,  because  hotels  havio^ 
100  rooms  or  more  are  exempted  therefrom, 
if  the  restrictions  be  confined  to  the  classes 
of  persons  to  whom  the  sale  is  forbidden, 
and  to  the  furnishing  of  and  approaches  to 
the  room  in  which  the  sale  takes  place. 

(November  11,  1913.) 

PETITION  for  a  writ  of  habeas  corpu? 
to  secure  the  release  of  petitioner  from 
custody  to  which  he  had  been  committed  for 
selling  liquor  in  violation  of  law.  Writ 
discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  A.  Harris,  B.  B.  McDonald. 
and  A.  G.  Hartrldgc,  for  petitioner: 

The  validity  of  the  statute,  or  of  at  least 
the  provisions  of  the  statute,  defining  the 
offense,  may  be  determined  by  this  eoun 
on  habeas  corpus. 


Note.  —  Regulations  affecting  privacy  or 
attractiveness  of  premises  where  li- 
quor is  sold, 

I.  Introduction  and  scope,  1166. 
n.  Entrances  and  exits. 

a.  Validity  of  regulations,  1167. 

b.  Violations  of  regulations,  1157. 
m.  Screens    and    other    obstructions    to 

view. 

a.  Validity  of  regulations,  1168. 

b.  Violations  of  regulations,  1159. 
IV.  Booths,  lounging  places,  etc. 

a.  Validity  of  regulations,   1161. 

b.  Violations  of  regulations,  1162. 

V.  Chairs,  seats,  tables,  etc.,   1162. 

VI.  Free  lunches,  etc.,  1163. 
VIL  Amusements. 

a.  Generally,  1163. 

b.  Games. 

1.  Validity      of      regulations, 
1163. 
a  Music. 

1.  Validity      of      regulations, 

1163. 

2.  Violations    of    regulations, 

1164. 
60  L.K.A.(N.S.) 


I.  Introduction  and  scope. 

This  note  is  in  the  main  written  from 
the  point  of  view  of  the  attractiveness  to 
the  customer  of  the  premises  where  the 
liquor  is  sold.  It  therefore  does  not  oover 
statutory  or  municipal  regulations  in  rrit- 
tion  to  the  removal  of  screens  or  other  ob- 
structions during  closing  hours-,  nor  does 
it  include  cases  in  relation  to  the  exclueioD 
of  women  from  saloons,  the  regulations  in 
that  respect  being  for  the  purpose  of  pre 
venting^  immorality,  rather  than  of  dis- 
couraging undue  attractiveness  of  tht* 
premises.  Generally,  as  to  discrimination 
against  women  in  police  regulations,  av 
note  in  49  LJEIJ^.  Ill,  and,  specificaDv.  u 
to  the  power  to  exclude  women  fnom  n- 
loons,  see  note  in  18  LJt^.{N.S.)  657. 
In  some  instances,  however,  the  regula- 
tions, though  perhaps  primarily  for  the 
purpose  of  preventing  violations  of  law.  or 
facilitating  the  detection  thereof,  have  six*^ 
necessary  relation  to  the  attract ivene9«  of 
the  premises  that  the  cases  arising  tber^ 
under  have  been  included. 

Statutory  regulations  on  this  subject  an 


fix  PAiwB  LfiWiNSKY. 


1151 


Ex  parte  Bowen,  25  Fla.  214,  6  So.  65; 
K\  parte  Hays,  25  Fla.  279,  6  So.  64; 
Bronk  v.  State,  43  Fla.  461,  99  Am.  St.  Rep. 
119,  31  So.  248;  Ex  parte  Pitts,  35  Fla. 
149,  17  So.  76;  Ex  parte  Prince,  27  Fla. 
196,  26  Am.  St.  Rep.  67,  9  So.  659;  Ex  parte 
Knight,  52  Fla.  144,  41  So.  786. 

Sections  2  and  5  .of  the  act  are  invalid 
because  not  embraced  in  the  subject  ex- 
pressed in  the  title  of  the  act,  and  are  not 
matter  properly  connected  therewith. 

Ex  parte  Knight,  52  Fla.  147,  41  So.  786; 
State  V.  Fields,  68  S.  C.  148,  46  S.  E.  771; 
Harris  v.  State,  110  Ga.  887,  36  S.  E.  232; 
State  V.  Great  Western  Coffee  &  Tea  Co. 
171  Mow  634,  94  Am.  St.  Rep.  802,  71  S.  W. 
1011;  State  v.  Silver,  9  Nev.  227;  Flint 
River  &  S.  B.  Co.  v.  Roberts,  2  Fla.  102, 


48  Am.  Dec.  178;  Bennett  v.  Pulaski,  — • 
Tenn.  — ,  47  L.R.A.  278,  62  S.  VV.  913; 
Champer  v.  Greencastle,  138  Ind.  339,  24 
L.R.A.  773,  46  Am.  St.  Rep.  390,  35  N.  E. 
14. 

The  act  creates  an  unjust,  unnatural,  ar- 
bitrary, and  unreasonable  classification, 
denying  equal  protection  of  the  laws  to  one 
portion  of  the  class  regulated,  without  any 
just  relation  to,  or  reasonable  basis  in, 
•Bsential  differences  of  conditions  and  cir- 
cumstances with  reference  to  the  subject 
regulated. 

State  V.  Atlantic  Coast  Line  R,  Co.  56  Fla. 
617,  32  L.R.A.(N.S.)  639,  47  So.  983;  Sea- 
board  Air  Line  R.  Co.  v.  Simon,  56  Fla.  645, 
20  L.R.A.(N.S.)  126,  47  So.  1002,  16  Ann. 
Cas.  1234;  Nicol  v.  Ames,  173  U.  S.  609- 


within  the  police  powers  of  the  state,  and 
the  same  is  tme  of  municipal  regulations 
enacted  under  authority  of  the  state. 
Clearly,  in  the  absence  of  any  regulation, 
it  would  seem  that  a  dealer  in  intoxicating 
liquors  has  the  right  to  make  hit  place  as 
attractive  as  he  pleases,  so  long  as  he  keeps 
within  the  bounds  of  the  general  laws  regu- 
lating all  business,  and  does  not  make  his 
place  so  attractive  as  to  become  a  nui- 
sance. But  regulations,  statutory  and  mu- 
nicipal, prohibiting  the  use  of  side  and 
roar  entrances,  screens,  curtains,  and  other 
obstructions  to  the  view  of  the  interior, 
booths,  drinking  stalls,  and  lounging  places, 
chairs,  scats,  games,  music,  and  other  de- 
vices for  rendering  more  attractive  the 
places  where  intoxicating  liquors  are  sold, 
have  been  enacted  in  a  number  of  states, 
and  have  quite  generally  been  sustained  as 
reasonable  and  valid. 

//.  Entrances  and  exits. 

a.  Validity  of  regulations. 

Forbidding  the  use  of  side  and  rear  doors 
and  trapdoors  connected  with  a  saloon,  for 
the  sale  or  delivery  of  liquors,  or  the  en- 
trance or  exit  of  customers,  is  not  an  un- 
reasonable restraint  upon  the  use  of  prop- 
ertv.  Paul  v.  Washington,  134  N.  C.  363, 
fi5  L.Rj\.  902,  47  S.  E.  793.  The  court 
eaid:  **We  have  no  doubt  that  the  de- 
fendants, under  the  power  given  in  the 
charter,  had  a  right  to  confine  the  sale  of 
liquor  to  a  particular  room  in  that  build- 
ing, and  to  prohibit  the  use  of  side  and 
rear  doors,  trapdoors,  elevators,  and  stair- 
ways leading  to  and  out  of  that  room  for 
the  purposes  of  selling  or  delivering  li- 
quors." 

And  a  municipal  ordinance  enacted  in 
pursuance  of  express  statutory  authority, 
providing  that  any  room  where  liquors  are 
sold  "shall  be  one  single  room,  without  rear 
or  side  doors,  inside  stairways,  leading  to 
upper  rooms,  or  elevators  of  any  kind  or 
character,"  is  valid.  Delphi  v.  Hamling, 
172  Ind.  845,  89  N.  E.  308.  distinguishing 
Champer  v.  Greencastle,  138  Ind.  339,  24 
60  L.R.A,(N.S.) 


L.R.A.    768,   46    Am.    St.    Rep.   390,   35    N. 
E.   14. 

b.  Violations  of  regulations. 

A  condition  in  a  liquor  license,  in  accord- 
ance with  statute,  by  which  the  dealer  is 
"required  to  close  permanently  all  en- 
trances to  the  licensed  premises  other  than 
those  from  the  public  street  or  streets  upon 
which  such  premises  are  located,"  is  vio- 
lated by  maintaining  a  rear  entrance  from 
a  driveway.  Com.  v.  Ferdan,  141  Mass.  28, 
6  N.  E.  239.  The  court  was  of  the  opinion 
that  the  plain  intent  of  the  statute  was  to 
prohibit  back  entrances,  and  to  permit  the 
use  of  such  entrances  only  as  are  directly 
upon  the  street. 

And  the  mulct  law  requiring  the  place 
where  intoxicating  liquors  are  sold  to  be 
"a  single  room  having  but  one  entrance  or 
exit,  and  that  opening  upon  a  public  or 
business  street,"  is  violated  by — 

— a  room  with  one  entrance  opening  into 
the  street,  and  another  opening  into  an 
office  which  has  an  exit  upon  another 
street.  Ritchie  v.  Zalesky,  98  Iowa,  689,  67 
N.  W.  399; 

— a  back  door  about  3  feet  above  the 
ground,  used  only  for  ventilating  purposes, 
but  not  at  all  times  kept  locked,  and  capa- 
ble of  being  opened  by  merely  raising  the 
latch.  State  ex  rel.  Miltenberger  v.  Roney, 
133  Iowa,  416,  110  N.  W.  604; 

— a  saloon  with  a  second  door  opening 
from  the  bar  into  another  room.  Powers 
v.  Klatt,  111  Iowa,  357,  82  N.  W.  752; 
State  V.  Gifford.  Ill  Iowa,  648,  82  N.  W. 
1034;  Orke  v.  McManus,  —  Iowa,  — p  116 
N.  W.  380. 

See  also  Johannsen  v.  Hutchinson;  Jones 
V.  Byington:  State  v.  Bassamus;  and  Gar- 
rett V.  Bishop, — infra. 

But  the  same  law  is  not  violated  by  a 
trapdoor  in  the  floor  of  a  saloon,  which 
was  temporarily  pried  open  by  workmen  in 
order  to  gain  access  to  tie  cellar  for  a 
proper  purpose.  Johannsen  v.  Hutchinson, 
151  Iowa,  608,  132  N.  W.  20. 

And  the  requirement  of  the  law  that  the 
sale  of  intoxicating  liquor  must  be  carried 
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521,  43  L.  ed.  786-794,  19  Sup.  Ct.  Rep. 
622;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  557,  46  L.  ed.  689,  22  Sup.  Ct.  Rep. 
431;  Adams  v.  Milwaukee,  228  U.  S.  572, 
57  L.  ed.  971,  33  Sup.  Ct.  Rep.  610;  Chicago 
Dock  &  Canal  Co.  ▼.  Fraley,  228  U.  S. 
680,  67  L.  ed.  1022,  33  Sup.  Ct.  Rep.  715; 
Metropolitan  Theater  Co.  v.  Chicago,  228  U. 
S.  61,  57  L.  ed.  730,  33  Sup.  Ct.  Rep.  441; 
Rosenthal  v.  New  York,  226  U.  S.  260,  57 
L.  ed.  212,  33  Sup.  Ct.  Rep.  27;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Westby,  47  L.K.A. 
(N.S.)  97,  102  C.  C.  A.  65,  178  Fed.  619; 
Lippman  v.  People,  175  lU.  101,  51  *'.  E. 
872, 11  Am.  Crim.  Rep.  366;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  166  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Kep.  265;  licK  Wo.  ▼.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct. 
Rep.  '1064. 

Messrs.  T.  F.  West,  Attorney  General, 
and  O.  O.  Andrews,  Assistant  Attorney 
General,  for  the  State: 

Within  the  meaning  of  the  Constitution, 


requiring  that  the  subject  of  each  act  of 
the  legisktture  shall  be  stated  in  the  title, 
the  title  "to  Regulate  the  Sale  of  Intoxi- 
cating Liquors,"  etc.,  suificiently  expresses 
the  subject  of  an  act  prohibiting  the  sale 
of  such  liquors  to  minors  or  to  persons  ia 
the  habit  of  getting  intoxicated,  sach  mat- 
ters being  properly  included  within  the  sub- 
ject   of    regulating   the   sale. 

Williams  v.  State,  48  Ind.  306;  Andrews 
v.  State,  3  Heisk.  165,  8  Am.  Rep.  8;  Par- 
kinson V.  State,  14  Md.  184,  74  Am.  D^, 
522 ;  Stickrod  ▼.  Com.  86  Ky.  286,  5  S.  W . 
580;  St.  Anthony  v.  Brandon,  10  Idaho,  205, 
77  Pac.  322;  McLaury  v.  Watelaky,  39  Tex. 
Civ.  App.  394,  87   S.   W.  1045. 

A  liberal  rule  of  construction  should 
be  applied  when  the  constitutionality  of 
legislative  enactments  is  questioned;  and 
every  reasonable  doubt  should  be  resolved  in 
favor  of  the  constitutionality  of  the  act 
assailed. 

Campbell  v.  Skinner  Mfg.  Co.  53  Fla.  632, 


on  in  a  room  having  but  one  entrance  does 
not  apply  to  a  brewery  which,  in  connec- 
tion with  its  manufacturing  plant,  oper- 
ates a  saloon  which  violates  the  law. 
Orke  V.  McManus,  —  Iowa,  — ,  115  N.  W. 
580. 

See  infra,  IV.  "Booths,  lounging  places, 
etc." 

///.  Screens  and  other  obstructions  to 

vie^w. 

As  to  the  effect  of  temporary  screening 
of  bar  during  prohibited  hours,  see  note  to 
People  V.  Gordon,  21  L.Rjl.(N.S.)  136.  As 
stated  at  the  beginning,  such  cases  are  not 
within  the  scope  of  the  present  note. 

a.  Validity  of  regulations, 

A  municipal  ordinance  forbidding  the  use 
of  "any  storm  doors,  partitions,  screens, 
blinds,  stained  glass,  or  any  contrivances 
which  shall  in  any  manner  obstruct  the  view 
of  the  interior"  of  a  place  where  liquor  is 
sold,  is  not  unreasonable.  Paul  v.  Wash- 
ington, supra. 

And  municipal  ordinances  prohibiting 
the  use  of  screens,  shades,  stained  win- 
dows, and  other  devices  for  obscuring  the 
view  of  the  interior  of  a  room  in  which  a 
near-beer  business  is  carried  on,  are  legiti- 
mate regulations  designed  to  prevent  vio- 
lations of  the  law.  Campbell  v.  Thomas- 
ville,  6  Ga.  App.  212,  64  S.  E.  815. 

And  an  ordinance  of  a  city  of  the  third 
class,  regulating  the  sale  of  malt,  hop  ale, 
cider,  etc.,  by  prohibiting  the  sale  thereof 
in  any  room  in  the  said  city  not  open  to 
the  public  gaze, '  is  a  valid  police  r^fula- 
tion.  Lincoln  Center  v.  Linker,  6  Kan. 
App.  369,  51  Pac.  807. 

And  a  city  ordinance  enacted  in  pursu- 
ance of  express  statutory  authority,  re- 
quiring a  room  where  liquors  are  sold  to 
be  "constructed  and  arranged  as  to  its 
60  L.R.A.(N.S.) 


front  and  the  interior  arrangement,  so  that 
it  may  be  viewed  throughout  its  entire  ex- 
tent or  space  at  all  hours  when  liquors 
.  •  .  may  be  sold,  ...  by  any  person 
looking  through  the  front  windows  and 
glass  doors  of  such  room  from  the  street 
or  highway  on  which  such  room  Ironts,"' 
and  requiring  the  removal,  during  all 
hours,  of  any  screens,  blinds,  or  other  ob- 
structions to  such  view,  is  valid.  Delphi 
V.  Hamling,  supra,  distinguishing  Champer 
V.  Greencastle,  supra,  on  the  ground  that 
in  that  case,  the  city  having  mere  general 
authority  to  license  and  r^ulate  the  liquor 
business,  the  reasonableness  of  the  ordi- 
nance was  a  question  for  the  courts,  where 
as  in  the  present  case  the  express  statutory 
authority  to  pass  the  ordinance  in  qut«- 
tion  not*  being  contrary  to  the  Constitution, 
the  reasonableness  of  the  regulation  was 
unquestionable. 

But  an  ordinance  prohibiting  the  use  of 
screens,  blinds,  tftained  glass,  etc.,  or  any- 
thing that  would  obstruct  the  view  of  the 
interior  of  saloons  during  business  hours, 
was  held  in  Champer  v.  Greencastle,  supra, 
not  to  be  authorized  by  a  mere  general  au- 
thority to  license  and  regulate  saloons,  and 
therefore  to  be  invalid.  The  court  in  this 
case  takes  the  view  that  the  liquor  business 
is  a  legitimate  business;  that  screens, 
blinds,  etc.,  are  necessary  comforts  and 
conveniences  of  civilized  life,  and  that  the 
ordinance  prohibiting  their  use  was  an  un- 
reasonable exercise  of  the  mere  general  au- 
thority to  license  and  regulate. 

Likewise,  in  Steffy  ▼.  Monroe  Citv,  ISS 
Ind.  466,  41  Am.  St.  Rep.  436,  35  N.  E. 
121,  an  ordinance  requiring  the  removal 
from  the  doors  or  windows  of  saloons,  of 
all  screens  or  other  obstructions  to  the 
view  of  the  interior  of,  and  business  trans- 
acted within,  such  saloon,  was  declared  to 
be  in  excess  of  the  general  power  of  the 
city  to  license  and  regulate  the  liquor  bu&i- 
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43  So.  874;  Holton  v.  State,  28  Fla.  303, 
9  So.  716;  State  ex  rel.  Moodie  v.  Bryan,  50 
Fla.  203,  39  So.  920;  Thomas  ▼.  William- 
son,  51   Fla.  332,   40   So.   831. 

Authority  of  a  state  to  regulate  and  pro- 
hibit the  sale  of  liquors  to  certain  persons 
at  certain  places  and  at  certain  times  is 
within  the  police  power  of  a  state. 

State  V.  Calloway,  11  Idaho,  7  lt>,  4  L.R.A. 
(N.S.)  109,  114  Am.  St.  Rep.  285,  84  Pac. 
27;  New  Orleans  v.  Smythe,  116  La.  686, 
6  L.R.A.(N.S.)  722,  114  Am.  St.  Rep.  566, 
41  So.  33;  State  ex  reL  Galle  v.  New  Or- 
leans, 113  La.  371,  67  L.R.A.  70,  36  So.  909, 
2   Ann.   Gas.  92. 

The  right  of  the  state  to  assume  control 
of  the  sales  of  intoxicating  liquors  under 
its  police  power  is  not  affected  by  either 
the  4th,  5th,  or  14th  Amendment  to  the 
United  States  Constitution. 

State  ex  rel.  George  v.  Aiken,  42  S.  C. 
222,  26  L.K.A.  345,  20  S.  E.  221;  Kidd  y. 


Pearson,  128  U.  S.  1,  32  L.  cd.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

Cockrell,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  original  proceeding  in  this 
court  upon  a  writ  of  habeas  corpus  issued 
by  one  of  the  justices,  returnable  to  the 
full  court.  The  petitioner  is  in  custody 
under  a  warrant  issued  by  the  county  judge 
of  Monroe  county,  charging  him  with  a 
violation  of  chapter  6516  of  the  Laws  of 
1913,  in  that  he  sold  intoxicating  liquors 
to  a  female,  and  also  in  that  he  had  side 
entrances  and  screens  to  his  barroom,  a 
place  of  business  for  the  sale  of  intoxicat- 
ing   liquors. 

The  cited  act  of  the  legislature  is  al- 
leged to  be  unconstitutional  and  void,  upon 
two  grounds:  The  title,  being  "An  Act  to 
Regulate  the  Sale  or  Furnishing  of  Into.\i- 
eating  Liquors,  Wines,  or  Beer,  and  Pre- 
scribing a  Penalty  for  the  Violation  of  Cer- 


ncss,  and  void  as  prohibitive,  and  not 
merely  regulative,  of  a  lawful  business. 
Ihe  court,  following  Champer  v.  Green- 
castle,  supra,  said:  '*The  more  obvious 
purpose  of  the  ordinance  was  to  expose  to 
the  view  of  the  public  those  persons  of  the 
town  who  might  visit  the  saloons  and 
drink  intoxicants  therein,  and  bv  reason 
of  such  exposure  deter  them  from  such 
visits,  thereby  not  only  restraining  such 
patrons  in  their  desires  for  intoxicants,  but 
in  the  same  proportion  curtailing  the  busi- 
ness of  the  saloon  keeper.  Such  an  object 
is  prohibitive,  and  is  not  within  the  pow- 
ers conferred  upon  towns." 

The  validity  of  a  statute  providing  in 
effect  that  no  blind,  screen,  counter,  etc., 
should  be  allowed  in  any  liquor  shop,  so  as 
to  conceal  any  part  of  the  interior  from 
the  view  of  persons  on  the  street,  is  sus- 
tained, in  Reg.  v.  Power,  28  N.  S.  373. 
Such  a  requirement  is  a  mere  regulation 
of  the  conditions  under  which  the  licensee 
is  permitted  to  do  business,  and  is  in  no 
sense  an  increase  of  the  burden  of  the  law, 
80  as  to  make  it  prohibitory. 

b.  Violations  of  regulations. 

A  statute  requiring  saloon  keepers  to 
keep  their  principal  place  of  business  so 
as  to  be  seen  fully  and  easily  by  passers-by, 
aith  the  view  unobstructed  by  screens, 
blinds,  inside  shutters,  frosted  glass,  or  any 
other  device,  requires  that  the  place  should 
be  so  kept  that  the  interior  may  be  seen 
bv  the  ordinary  passer-by,  the  general  pub- 
lic, including  short  people,  as  well  as  tall 
people.  State  v.  McCann,  —  Del.  — ,  90 
Atl.  81. 

And  "plain  view  of  the  bar,*  within  the 
meaning  of  a  statute  requiring  bars  where 
liquors  are  sold  to  be  in  plain  view  from 
the  street,  unobstructed  by  screens,  blinds, 
or  any  other  device,  means  suoli  viow  from 
the  street  or  sidewalk  used  by  pedestrians 
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in  the  usual  and  ordinary  manner,  and  a 
bar  conducted  in  the  basement  of  a  build- 
ing, BO  as  to  be  invisible  from  the  sidewalk 
without  stooping  down,  is  illegal.  McColl 
V.  Rally,  127  Iowa,  633,  103  N.  W.  972. 
The  court  also  held  in  this  case  that  a 
saloon  in  the  basement  of  a  building  ac- 
cessible only  through  a  long  hall,  after 
going  down  several  steps,  is  not  constructed 
with  a  door  opening  on  a  public  street  as 
required  by  law.  ' 

An  ''open  house,"  as  required  by  statute 
in  Texas,  is  defined  as  one  in  which  no 
screens  or  other  device  is  used  or  placed 
inside  or  outside  of  such  house  or  place  of 
business  for  the  purpose  of  or  that  will 
obstruct  the  view  through  the  open  door  or 
place  of  entrance  into  any  sucn  house  or 
place  where  intoxicating  liquors  are  sold. 
Doyle  V.  Scott,  —Tex.  Civ.  App.  — ,  134  S. 
W.  829;  State  v.  Andrews,  82  Tex.  73,  18 
S.  W.  564;  Merzbacher  v.  State,  —  Tex. 
Civ.  App.  — ,  36  S.  W.  308. 

A  bar  conducted  in  a  wing  of  the  en- 
trance of  a  hotel,  in  plain  view  of  the  en- 
trance thereto,  'is  within  this  definition. 
Doyle  V.  Scott,  supra.  And  the  same  is 
true  of  a  bar  situated  at  the  end  of  a  hall 
in  plain  view  of  both  front  and  side  en- 
trances, although  a  large  space  in  front  of 
the  bar  is  in  plain  view  of  the  side  en- 
trance only.  State  v.  Andrews,  supra. 
And  also  oif  a  bar  conducted  in  an  ell,  the 
space  within  which  is  not  visible  from  the 
street,  where  the  building  is  merely  rented, 
and  the  ell  is  the  most  convenient  place 
therein  for  the  location  of  the  bar.  State 
V.  W.  J.  Lanpran  &  Co.  39  Tex.  Civ.  App. 
69,  87  S.  W.  713. 

But  it  is  otherwise  with  a  partial  ob- 
struction to  the  view.  Componovo  v.  State, 
—  Tex.  Civ.  App.  — ,  30  S.  W.  1114.  The 
court  aaid:  "The  evident  intention  of  the 
statute  is  that  no  obstruction,  partial  or 
otherwise,   shall   be   placed   in   a   retail   li- 
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tain  of  its  Provisions/'  is  said  to  be  too 
restrictive  to  admit  of  the  pro!iibitions 
therein  contained.  The  assertion  is  unten- 
able. Every  regulation  is  of  necessity  a 
restriction.  "Regulate"  is  defined  by  VVeb- 
ster  to  mean  **to  direct  by  rule  or  restric- 
tion/' and  it  has  been  specifically  held  by 
the  supreme  court  of  Indiana  as  sufficiently 
expressive  of  the  subject  of  an  act  prohibit- 
ing the  sale  of  intoxicating  liquors  to 
minors  and  to  persons  in  the  habit  of  get- 
ting drunk.  Williams  v.  State,  48  Ind.  306. 
Our  legislation  goes  but  one  step  further, 
in  that  it  includes  in  the  restriction  also 
"females/'  a  class  frequently  associated  in 
matters  of  legislation  with  infants  and  oth- 
ers in  need  of  special  protection,  and  a 
class  not  now  before  us  complaining,  if 
they  may  be  heard  to  so  complain,  that  they 
are  aeprived  of  any  rights  in  not  being  ad- 
mitted to  drink  at  a  public  bar. 


Our  state  Constitution  does  not  bind  the 
legislature  in  dealing  with  the  liquor  trsuhc 
so  long  as  the  leigslation  stops  sliort  oi 
actual  or  practical  prohibition,  and  it  may 
not  be  properly  claimed  the  present  act  go€s 
that  far.  The  Federal  Constitution  leases 
the  regulation  of  the  liquor  bustiness  entire- 
ly to  the  several  states,  to  deal  with  or 
prohibit  as  they  may  see  fit,  with  possiblt; 
exceptions  not  here  involved,  and  we  con- 
ceive of  no  valid  reasons  why  a  liquor  deal- 
er may  object  successfully  that  the  legis- 
lature will  not  permit  him  to  sell  to  mmor«. 
females,  or  persons  intoxicated,  or  forbid 
him  privacy  in  the  sale  of  the  intoxicants, 
or  the  privilege  of  making  his  place  of  busi- 
ness attractive  for  the  loiterer  by  the  use  of 
chairs  and  tables. 

A  proviso  to  the  act  makes  it  not  appli- 
cable to  hotels  having  100  rooms  or  mor^, 
and  this  proviso,  it  is  asserted,  is  an  arbi- 


quor  dealer's  place  of  business  to  prevent 
those  passing  along  the  strict  from  seeing 
what  is  taking  place  inside  of  the  place  of 
business,  and  any  screen  or  device  that 
materially  defeats  that  object  is  unlawful." 

It  is  provided  by  statute  in  Massachu- 
setts that  no  person  licensed  to  sell  intoxi- 
cating liquors  shall  place  or  maintain  upon 
the  licensed  premises  any  screen,  blind, 
shutter,  curtain,  partition,  or  other  ob- 
struction, in  such  a  way  as  to  interfere 
with  a  view  of  the  business  conducted  upon 
the  premises,  or  with  a  view  of  the  interior 
of  the  said  premises.  Com.  v.  Worcester, 
141  Mass.  58,  6  N.  E.  700,  which  holds 
that  not  only  the  part  of  the  licensed  prem- . 
ises  where  the  business  is  usually  carried 
on,  but  the  whole  of  the  premises,  should 
be  kept  open,  exposed  to  public  view,  and 
free  from  any  blinds,  screens,  curtains,  or 
other  obstructions,  and  that  a  saloon  keep- 
er has  no  rip^ht  to  maintain  any  curtain 
which  will  interfere  with  any  part  of  the 
room. 

So,  where  a  bar  was  conducted  in  a  mid- 
dle room  with  the  only  entrance  through 
a  front  room,  the  maintenance  of  curtains 
or  screens  covering  the  windows  of  the 
front  room,  thus  cutting  off  the  view  of 
the  usual  entrance  of  the  barroom,  ren- 
dered tlio  license  void.  Com.  v.  Kane,  143 
Mass.  92,  8  N.  E.  880.  And  the  mainte- 
nance of  a  partition  renders  the  license 
void.  Com.  v.  Salmon.  1.30  Mass.  431.  But 
when  a  man  is  expressly  licensed  t-o  sell 
intoxicatinjj  liquors  "in  the  front  room  and 
rear  room"  of  a  certain  floor  of  a  build- 
ing, and  is  not  required  by  the  licensing 
hoard  to  remove  the  partition  between  the 
two  rooms,  that  partition  is  not  within  the 
provisions  of  the  anti-screen  law,  although 
it  may  obstruct  the  view  of  the  interior  of 
one  or  the  other  of  such  rooms  from  the 
public  street.  Com.  v.  Barnes,  140  Mass. 
447.  a  N.  E.  252.  And  in  an  ordinance  pro- 
hibiting saloon  keepers  from  permittini;  at, 
»n.  or  about  the  doors,  windows,  openings, 
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or  in  the  interior,  of  their  saloons  ^*any 
blind,  screen,  painted  or  frosted  glass, 
shade,  curtain,  or  other  device,  the  words 
"other  device"  do  not  include  a  board  par- 
tition between  diherent  rooms  of  a  build- 
ing, such  partition  extending  from  floor  to 
ceiling,  fastened  in  the  usual  manner,  an  J 
intended  by  the  owner,  when  he  placed  it 
there,  as  a  permanent  accession  to  the 
realty.  Shultz  v.  Cambridge,  38  Ohio  St 
659. 

Maintenance,  contrary  to  statute,  of  a 
painted  glass  window  which  interferes  with 
the  view  of  the  interior  of  a  place  where 
liquor  is  sold,  avoids  the  keeper's  license, 
although  such  window  existed  when  the  li- 
cense was  granted.  Com.  v.  Sawtelle,  150 
Mass.  320,  23  N.  E.  54. 

And  covering  one  of  several  windows  to 
a  place  where  liquor  is  sold  with  a  shutter 
in  the  evening,  so  as  to  materially  inter- 
fere with  the  view  of  the  interior,  or  of 
the  business  conducted  therein,  avoids  the 
license  of  the  keeper,  although  a  view  of 
the  premises  can  at  the  same  time  be  had 
through  the  other  windows.  Com.  ▼.  Me- 
Donnough,  150  Mass.  504,  23  N.  E.  112. 

The  fact  that  the  windows  open  upon 
private  grounds  does  not  render  it  incom- 
petent to  prove  that  the  view  through 
them,  or  one  of  them,  waff  obstructs.  Conu 
V.  Brothers,  158  Mass.  200,  33  N.  E.  386. 

And  it  is  immaterial  whether  the  screen, 
curtain,  or  other  obstruction  is  on  the  in- 
side or  the  outside  of  the  room  (Com.  ▼. 
Costello,  133  Mass.  192),  and  for  what 
purpose  it  is  maintained  <Com.  v.  Moore, 
145  Mass.  244,  13  N.  E.  893). 

And  a  person  may  be  guilty  of  violatinf* 
the  anti'screen  law,  although  the  illegal 
act  of  maintaining  the  screen  or  curtain 
was  done  by  his  servant  in  his  absencr. 
without  his  knowledge  and  consent,  and  in 
violation  of  his  instructions.  Com.  v.  Kel- 
ley.  140  Mass.  441,  5  N.  E.  834. 

The  provisions  of  the  Massachusett* 
"screen  law"  apply  to  every   licensee,  and 
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trary  classiiication.  To  strike  down  an  act 
as  class  legislation  requires  the  strongest 
of  showings.  In  a  sense  all  legislation  is 
classffication,  and,  unless  the  classification 
is  palpably  arbitrary,  without  possib.  basis 
for  the  distinction  made  by  the  lawmaking 
power,  the  courts  should  not  intervene. 

We  may  suggest,  as  a  reasonable  basis  for 
the  classification,  that  in  very  large  hotels 
the  bar  is  an  incident  merely,  and  that  the 
hotel  management,  under  constant  super- 
vision of  the  state,  will  see  to  it,  by  rea- 
son of  self-protection,  that  the  bar  is  con- 
ducted in  an  orderly,  decent  manner;  where- 
as in  the  smaller  hotels  the  liquor  business 
may  be  the  principal,  and  the  hotel  the  in- 
cident. Where  the  dividing  line  may  be 
placed  is  primarily  for  the  decision  of  th 
legislature,  and  it  is  not,  nor  from  our 
knowledge  of  Florida  as  a  state  much  fre 
quented  by  winter  tourists  can  it  decentl} 


not  merely  to  such  as  have  been  required 
by  the  licensing  board  to  remove  a  screen, 
curtain,  or  other  obstruction.  Com.  v. 
Rourke,  141  Mass.  321,  6  N.  E.  383.  There- 
fore, it  is  not  necessary  to  aver  or  prove 
that  the  licensing  board  have  required  the 
defendant  to  remove  the  blinds  and  cur- 
tains.    Com.  V.  Brothers,  supra. 

It  applies  to  licensees  of  the  sixth  class 
as  well  as  to  all  other  licensees.     Ibid. 

And  likewise  to  a  licensee  carrying  on 
business  upon  the  Lord's  Day  in  violation 
of  the  conditions  of  his  license.  Com.  v. 
Auberton,  133  Mass.  404.  And  the  same  is 
true  even  though  he  is  not  in  fact  carry- 
ing on  the  business  on  that  day.  Com.  v. 
Casey,  134  Mass.  194. 

And  a  statute  requiring  the  bar  where 
liquors  are  sold  to  be  in  plain  view  from 
the  street,  unobstructed  by  screens,  blinds, 
etc.,  and  making  no  distinctions  between 
retailers  and  wholesalers,  applies  not  only 
to  retailers,  but  to  wholesalers  who  give 
away  liquors  by  the  glass  to  be  drunk  on 
the  premises.  Hitchie  v.  Zalesky,  98  Iowa, 
580.  67  N.  W.  399. 

The  Massachusetts  screen  law  creates  a 
substantive  offense,  and  it  is  not  necessary 
to  .illei^e  in  a  complaint  under  such  law 
that  the  defendant  has  violated  the  condi- 
tions of  his  license,  or  that  he  has  sold 
spirituous  and  intoxicating  liquors  in  vio- 
lation of  law.     Com.  v.  Costello,  supra. 

Tn  Washinprton  v.  Gallagher,  7  Ohio  N. 
P.  611,  6  Ohio  S.  k  C.  P.  Dec.  662,  the 
constitutionality  of  an  anti-screen  city  or- 
dinance is  sustained,  but  it  is  not  plain 
just  what  were  the  provisiona  of  this  ordi- 
nance. 

See  infra,  IV.,  "Booths,  lounging  places, 
etc." 

rv.  Booths,  lounging  places,  etc. 

a.  Validity  of  regulations. 

A  municipal  ordinavce  forbidding  the 
construction  and  keeping  of  any  booth, 
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be,  cl  med  that  the  line  is  so  placed  as  to 
apply  to  but  few  hotels.  A  smaller  number 
of  rooms  might  have  subjected  the  state  to 
the  crying  evil,  so  vigorously  denounced  by 
the  press  and  public  not  many  years  ago, 
supposedly  produced  by  the  so-called  Raines 
law  in  the  most  populous  state  of  the 
Union. 

W^e  may  add  that  the  act  does  not  confer 
any  privilege  not  theretofore  enjoyed  by 
hotels  of  100  rooms,  but  merely  does  not 
add  to  the  former  restrictions,  and  there- 
fore much  of  the  argument  addressed  to  the 
favoritism   for  that  class  does  not  apply. 

The  petitioner  having  failed  to  point  out 
wherein  any  of  his  constitutional  rights 
have  been  invaded,  it  follows  that  the  writ 
iiust  be  discharged,  and  he  be  remandeu. 

Shackleford,  Ch.  J.,  and  Taylor,  Hock« 
I',  and  Whitfield,  JJ.,  concur. 

stall,  or  other  inclosure,  in  or  connected 
with  anv  room  or  place  wherein  intoxi- 
cating liquor  is  or  may  be  sold  by  a  li- 
censed dealer,  which  is  or  can,  by  any 
ingenuity,  sham,  or  pretense,  be  used  as  a 
lounging  or  drinking  place,  or  for  any  im- 
moral purpose,  is  a  reasonable  and  valid 
exercise  of  the  charter  power  to  license  and 
regulate  all  persons  dealing  in  intoxicating 
liquors.  State  v.  Barge,  82  Minn.  256,  53 
L.R.A.  428,  84  N.  W.  911.  The  court  said: 
"It  is  a  fact  of  which  we  may  take  judi- 
cial notice,  that  opportunities  for  men  and 
women,  old  or  young,  to  lounge,  drink,  and 
carouse  in  secrecy,  free  from  the  observa- 
tion of  the  police  and  of  all  other  persons, 
are  demoralizing  in  the  extreme,  and  di- 
rectly tend  to  drunkenness,  licentiousness, 
and  the  corrupting  of  unwary  youth.  The 
existence  of  any  drinking  booth,  stall,  or 
other  like  inclosure,  with  screens,  curtains, 
or  partitions,  within  the  room  named  in  a 
license  for  the  sale  of  intoxicating  liquors, 
affords  just  such  opportunities.  The  ordi- 
nance in  question  was  intended  to  give  ef- 
fect to  the  general  legislative  policy  of  the 
state,  of  localization  and  publicity  for  the 
business  of  retailing  intoxicating  drinks, 
and  to  prevent  the  evils  incident  to  secret 
lounging  and  drinking  places,  and  it  must 
be  construed  so  as  to  give  effect  to  such 
intentions."  Followed  in  State  v.  Klein, 
107  Minn.  184,  119  N.  W.  656,  1136,  and 
Statt  V.  McGregor,  88  Minn.  74,  92  N.  W. 
509. 

And  an  ordinance  forbidding  the  tale  of 
intoxicating  liquors  in  any  side  room  or 
box  connecting  with  the  saloon  is  not  an 
unreasonable  or  oppressive  restriction,  but 
is  an  appropriate  exercise  of  the  general 
police  power  conferred  by  the  citv  charter. 
Sandys  v.  Williams,  46  Or.  327li  80  Pac. 
642.  See  also  Kruse  v.  Hunt,  46  Or.  632, 
80  Pac.  648. 

Such  an  ordinance,  by  exempting  hotel 
keepers  from  its  onrration,  is  not  contrary 
to  a  constitutional  inhibition  against  laws 
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granting  privileges  which  on  the  same 
terms  shall  not  equally  belong  to  all  citi- 
sens.    Sandys  ▼.  Williams,  supra. 

b.  Violations  of  reffulatltyns. 

By  "a  single  room  having  one  entrance 
or  exit,"  in  tiie  mulct  saloon  law,  is  meant 
one  room  with  one  door  only  which  may  be 
used,  and  that  on  a  public  street.  State 
V.  Bussamus,  infra. 

So,  it  is  unlawful  under  this  law  to  use 
two  connecting  rooms  in  carrying  on  the 
business,  although  one  of  such  rooms  is 
used  exclusively  for  the  purpose  of  storing 
the  stock,  while  sales  thereof  are  made  ex- 
clusively from  the  other  room.  Johannsen 
V.  Hutchinson,  161  Iowa,  COS,  132  S.  W. 
20;  Jones  y.  Byington,  128  Iowa,  397,  104 
S.  W.  473;  State  v.  Bussamus,  108  Iowa, 
11,  78  N.  W.  TOO;  Garrett  v.  Bishop,  113 
Iowa,  23,  84  N.  W.  923.  See  also  Powers 
V.  Klatt  and  State  v.  Gifford,  infra. 

Likewise,  the  law  is  violated  by  the 
maintenance  of  a  saloon  having  the  bar- 
room proper  connected  by  a  window  with 
other  rooms  on  the  same  floor,  and  also 
connected  by  a  stairway  with  a  cellar  where 
liquors  are  stored,  which  in  turn  is  con- 
nected with  other  rooms,  in  the  building, 
and  through  them  with  a  side  street  by 
another  and  separate  flight  *  of  stairs, 
tfones  V.  Byington,  128  Iowa,  397,  104  S. 
W.  473. 

So,  a  toilet  room  maintained  in  the  rear 
of  a  saloon  and  connected  by  a  door,  and 
having  an  outside  window  fastened  with  a 
nail,  IS  in  violation  of  this  law.  Reusch 
V.  Loserth,  —  Iowa,  — ,  139  N.  W.  454. 

But  the  maintenance  in  a  saloon  of  a 
large  refrigerator  capable  of  holding  a  car- 
load of  beer,  into  the  ice  chamber  of  which 
ice  is  put  through  an  outside  opening,  and 
from  which  there  is  a  door  into  the  ice 
chamber  which  is  kept  nailed  up,  is  not  a 
violation.  Tuttle  v.  Carraher,  —  Iowa,  — , 
139  N.  W.  453. 

A  city  ordinance  prohibiting  the  con- 
struction and  maintenance  of  stalls,  booths, 
or  other  inclosures  of  any  kind,  with 
screens,  curtains,  or  partitions  of  any  kind, 
in  any  room  or  place  where  intoxicating 
liquors  are  licensed  to  be  sold,  is  violated 
by  a  room  cut  off  at  the  rear  of  a  saloon 
by  a  wooden  partition  with  a  permanent 
opening  3  feet  and  10  inches  wide,  and  6 
feet  and  8  inches  high,  but  without  a  door, 
screen,  or  curtain.  State  v.  McGregor, 
supra,  following  State  y.  Barge,  supra,  fol- 
lowed in  State  v.  Klein,  supra. 

Such  an  ordinance  is  also  violated  by 
another  and  connecting  room  or  inclosure 
used  along  with  a  saloon  as  a  wine  room, 
and  covered  by  the  saloon  license,  with  a 
direct  entrance  from  the  street,  and  used 
as  one  of  the  street  entrances  to  the  saloon 
proper.     State  v.   Klein,  supra. 

A  saloon  keeper  cannot  evade  a  wine 
room  ordinance  by  partitioning  off  a  part 
of  the  room  covered  by  his  license,  and  so 
arranged  as  to  be  used  as  a  wine  room  in 
connection  with  his  bar,  and  renting  it  to 
60  L.RJ^.(N.S.) 


a  third  party.  State  y.  Brown,  107  Minn. 
175,  119  N.  W.  657;.  The  court  refused  to 
distinguish  this  case  from  State  v.  Barge 
and  (State  v.  McGregor,  supra,  on  tue 
ground  that  the  defendant  had  no  control 
of  the  part  used  as  a  wine  room,  saying 
that  the  defendant  was  bound  to  control 
the  premises  covered  by  his  license,  and 
could  not  evade  responsibility  by  surren- 
dering such  control  by  leasing  a  part  of 
the  premises,  so  arranged  as  to  be  admira- 
bly adapted  for  use  as  a  wine  room  in  con- 
nection with  the  bar;  and  that  this  case 
could  not  be  distinguished  from  those  cited, 
except  that  it  was  a  more  aggravated  one. 

But  to  constitute  a  wine  room  within 
the  meaning  of  a  statute  prohibiting  such 
rooms  in  connection  with  saloons,  the  room 
must  be  kept  in  connection  with  or  as  a 
part  of  the  saloon,  as  a  place  which  pa- 
trons of  the  saloon  may  use  for  privaUi 
tippling  purposes,  instead  of  drinking  at 
the  bar,  and  in  which  a  portion  of  the 
business  of  the  saloon  must  be  carried  on 
Ellis  V.  People,  38  Colo.  616,  88  Pac.  461; 
Walker  v.  People,  6  Colo.  App.  37,  37  Pac 
29. 

Cases  like  Bartel  v.  Hobson,   107   Iowa, 
644,  78  N.  W.  689,  raising  the  question  ol 
whether  taking  orders  for   intoxicating  li 
quors    in    saloons,    and    filling    them    irom 
liquors  stored  at  another  and  disconnected 

f)lace,  constitute  a  violation  of  the  mulct 
aw  requiring  the  sale  of  intoxicating  li- 
quors to  be  carried  on  in  a  single  room 
having  but  one  entrance  or  exit,  and  that 
opening  upon  a  business  street,  are  not  in- 
cluded in  this  note,  as  they  are  believed 
to  be  within  neither  the  letter  nor  the 
spirit  of  it.  See  also  Bell  v.  Hamm,  127 
Iowa,  343,  101  N.  W.  475,  and  Bell  v. 
Thompson,  —  Iowa,  — ,  106  S.  W.  949,  on 
this  question. 

See  supra  II.  "Entrances  and  exits;" 
and  infra,  V.     "Chairs,  seats,  tables,  etc." 

F.  Chairs,  seats,  tables,  etc, 

A  municipal  ordinance  may  require  all 
liquor  sold  in  saloons  to  be  served  and 
drunk  at  the  counter.  Paul  v.  Washington. 
134  N.  C.  363,  65  L.R.A.  902,  47  S.  E.  793. 
Such  requirement  is  calculated  to  prevent 
loafing  and  loitering,  and  also  to  diminish 
the  quantity  drunk,  as  drinking  to  excess 
is  certainly  more  apt  to  take  place  where 
guests  can  be  seated  around  tables  or  loung- 
es and  where  other  attractions  are  offered. 

And  a  city  ordinance  forbidding  the  plac- 
ing of  chairs  or  seats  of  any  kind  in  any  sa- 
loon is  a  reasonable  regulation.  Brown  v. 
Lutz,  36  Neb.  627,  64  N.  W.  860. 

So,  too,  a  city  ordinance  prohibiting  thi* 
keeping  of  any  chairs,  seats,  or  stools  upon 
which  any  customer  can  sit  down,  and  for- 
bidding ti[ie  allowing  of  any  such  person  to 
sit  upon  any  keg,  box»  barrel,  or  beer  casu* 
in  any  saloon  or  dramshop,  ia  a  yalid  and 
reasonable  exercise  of  the  power  to  regu- 
late dramshops.  Pate  y.  Joneeboro.  75  Ark. 
276,  112  Am.  St.  Rep.  65,  87  S.  W.  437.  5 
Ann.  Cas.  381.     The*  purpose  and  tendency 
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of  such  a  regulation  are  to  prevent  the  as- 
sembly of  disorderly  or  intemperate  per- 
sons, and  to  diminish  intemperance  and  its 
evil  effects  by  lessening  the  inducements  to 
make  long  stays  in  dramshops,  and  by  mak- 
ing it  inconvenient,  unpleasant,  and  tire- 
some to  do  so.  A  customer  taking  his  drink 
would  not  probably  remain  long  when  he 
finds  that  he  cannot  sit  down;  but  would 
seek  places  more  comfortable  and  inviting; 
and  when  out  of  the  dramshop,  his  tt^mpta- 
tion  would  be  less,  and  his  drinks  fewer. 
The  saloon  becomes  less  inviting  and  less 
a  place  for  resort,  and  its  evil  influences 
are  reduced. 

And  ordinances  prohibiting  drinking  on 
the  premises  where  near-beer  is  sold,  and 
regulating  against  loitering  and  idling,  and 
against  having  seats  and  tables  in  connec- 
tion with  the  business,  are  valid  and  en- 
forceable. Campbell  v.  Thomasviile,  6  Ga. 
App.  212,  64  S.  £.  816. 

And  in  Sawyer  ▼.  Frank,  152  Iowa,  841, 
131  N.  W.  761,  rehearing  denied  in  162  Iowa, 
352,  132  N.  W.  861,  it  is  held  that  under 
the  mulct  law  the  method  of  conducting  a 
place  where  liquor  mav  be  lawfully  fur- 
nished is  strictly  regulated,  with  evident 
intent  that  such  a  place  shall  not  be  pro- 
vided with  chairs  or  benches. 

See  supra,  IV«  *'Booths,  lounging  places, 
etc." 

VI.  Free  lunches,  etc. 

Forbidding  the  maintenance  of  restau- 
rants or  eating  rooms  in  connection  with 
barrooms,  whether  the  food  be  furnished 
free  or  for  pay,  is  not  unreasonable.  Paul 
V.  Washington,  supra.  The  maintenance  of 
restaurant  or  eating  rooms  in  connection 
with  saloons  would  be  most  conducive  to 
the  bringing  together  of  elements  of  society 
whose  conduct  in  many  instances  would 
tend  to  produce  disorder.  And  the  courts 
may  take  judicial  notice  of  a  fact  so  well 
known,  that  these  joint  eating  houses  and 
drinking  saloons  afford  opportunities  for 
carousals  and  lawlessness,  and  are  sore 
spots  in  many  communities. 

And  in  People  ex  rel.  Bassett  v.  Warden, 
6  App.  Div.  620,  39  N.  Y.  Supp.  582,  affirm- 
ing 17  Misc.  1,  38  N.  Y.  Supp.  837,  it  is 
held  that  a  statute  forbidding  the  giving 
away  of  any  food  to  be  eaten  on  premises 
where  liquor  is  sold  is  a  regulation  of  the 
liquor  traffic  which  is  within  the  police 
power  of  the  state,  and  deprives  no  one  of 
either  liberty  or  property  without  due  pro- 
cess of  law. 

Prohibiting  any  other  business,  except  the 
sale  of  cigars  and  tobacco,  to  be  carried  on 
in  a  room  in  which  intoxicating  liquors  are 
sold  under  license,  is  within  the  power  of 
the  l^islature.  State  v.  Gerhardt,  145  Ind. 
439,  33  L.R.A.  313,  44  N.  £.  469.  This  note, 
however,  is  not  concerned  generally  with 
the  right  of  a  saloon  kcepef  to  carry  on  an- 
other business  in  connection  with  the  liquor 
business. 
60  L.R.A.(N.S.) 


VII,  Am^taenienta, 

a.  Generally, 

It  is  within  the  power  of  the  legislature 
to  prohibit  any  device  for  amusement  in  a 
place  where  intoxicating  liquors  are  sold 
under  license.    State  v.  Gerhardt,  supra. 

J},  Oams^ 

1.  Validity  of  regulations* 

Cases  involving  violation  of  statutes  or 
other  regulations  against  gambling  general- 
ly, and  not  specitically  with  retereuce  to 
gambling,  in  places  where  liquor  is  sold, 
are  not  within  the  scope  of  the  note,  even 
though  the  violation  of  such  statutes  or 
regulations  is  made  a  ground  for  the  revoca- 
tion of  a  license  to  sell  intoxicating  liquor. 

The  keeping  of  games  and  devices  for 
amusements  in  places  where  liquor  is  sold 
may  be  forbidden  by  a  municipal  corpora- 
tion having  power  to  regulate  or  prouibit 
the  sale  of  such  liquor,  although  tne  state 
may  have  imposed  a  tax  upon  such  things 
when  used  in  connection  with  such  places. 
Paul  V.  Washington,  supra.  Billiard  tables, 
pool  tables,  gambling  tables,  tenpin  alleys, 
and  other  gaming  devices,  whether  played 
for  amusement  and  exercise  or  for  anything 
of  value,  are  such  attractions  as  ought  not 
to  be  used  in  saloons  where  liquor  is  sold. 
They  entice  and  allure  men  into  the  temp- 
tation to  drink,  and  encourage  lo&ting  and 
lounging. 

So,  ordinances  prohibiting  the  keeping  of 
any  sort  of  game  or  device  or  implement 
for  playing  any  game' in  the  building  or  on 
the  premises  where  near-beer  is  sold  are 
valid  and  enforceable.  Campbell  v.  Thomas- 
viile, supra. 

^  city  by-law  prohibiting  any  internal 
means  of  communication  between  a  room  in 
which  a  billiard  or  bagatelle  table  was  kept, 
and  any  place  where  liquor  was  sold,  was 
held  valid.     Re  Neillv,  37  U.  C.  Q.  B.  289. 

And  in  Re  Arkell,  38  U.  C.  Q.  B.  594,  the 
validity  of  a  similar  by-law,  prohibiting  the 
keeping  of  a  billiard  table  or  bowling  alley 
in  barrooms,  was  sustained. 

e.  Muaie* 

1,  Validity  of  regulations. 

Prohibiting  musk  in  any  room  in  which 
intoxicating  liquors  are  sold  is  within  the 
power  of  the  legislature.  State  v.  Gerhardt, 
supra. 

And  an  ordinance  to  prohibit  noisy  amuse- 
ments, and  to  prevent  immorality,  mak- 
ing it,  among  other  things,  unlawful  for 
any  person  to  play  or  make  any  noise,  upon 
any  musical  instrument  in  any  saloon  or 
drinking  place  after  12  o'clock  at  night, 
was  held  not  unconstitutional  in  Ex  parte 
Smith,  38  Cal.  702. 

It  is  held  in  Sawyer  v.  Frank,  supra, 
that  under  the  mulct  law  the  method  of 
conducting  a  place  where  liquor  may  be 
lawfully    furnished    is    strictly    regulated 
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with  tlie  intent  timt  there  shall  be  no  music 
or  other  form  of  entertainment  in  aiioli 
place. 

And  it  is  concluded  in  Collins  v.  State,  38 
Ind.  App.  625,  78  N.  E.  851,  that  the  true 
purpose  and  intent  of  the  legislature  in  en- 
acting that  no  devices  for  amusement  of  any 
kind  or  character  should  be  permitteil  in 
saloons  were  to  prohibit  in  such  places  not 
only  devices  for  amusement,  but  music  of 
every  kind  or  character,  whether  produced 
by  the  voice  or  a  musical  invention;  that  it 
was  evidently  the  intention  of  the  legisla- 
ture to  stop  the  alluring  of  people  by  means 
of  amusements  or  music,  into  rooms  where 
liquors  are  sold,  thereby  discouraging  Me 
traffic  and  minimizing  its  evils  by  render- 
ing uninviting  the  place  where  the  same  is 
sold.  See  Cahill  v.  State,  36  Ind.  App.  507, 
76  N.  E.  182,  and  State  v.  Kiley,  36  Ind. 
App.  613,  76  N.  E.  184,  in  this  connection. 

Cases  relating  to  the  giving  of  concerts 
and  entertainments  in  saloons  without  a 
license,  as  required  by  statute  or  ordinance, 
are  not  included  in  this  note. 

2.  Violations  of  regulations. 

A  statute  forbidding  the  keeping  and  use 
of  any  musical  instrument  in  a  dramshop 
is  violated  by  the  use  of  musical  instru- 
ments in  a  room  partitioned  off  from  the 
barroom  and  used  in  connection  therewith 
as  a  sitting  room.  State  v.  Barnett,  110 
Mo.  App.  584,  85  S.  W.  616. 

And  the  use  of  music  alone  is  a  breach 
of  a  liquor  dealer's  bond  to  keep  a  quiet 
place  of  business,  which  is  defined  by  stat- 
ute, among  other  things,  as  one  in  which 
no  music  is  allowed,  used,  or  practised. 
Cunningham  v.  Porchet,  23  Tex.  Civ.  App. 
80,  56  S.  W.  674;  State  ex  rel.  Rockwall 
County  V.  Curtis,  8  Tex.  Civ.  App.  506,  28 
S.  W.134.  The  music  need  not  be  such  as 
is  calculated  to  disturb  or  annoy  persons 
residing  or  doing  business  in  the  vicinity, 
or  those  passing  along  the  street  or  high- 
way. Music  is  inhibited  because,  when 
used  in  such  a  place,  it  is  likely  to  draw 
crowds  and  pause  drinking  and  boisterous 
conduct.     Ibid. 

But  in  Thiebes-Stierlin  Music  Co.  v. 
Weiss,  142  Mo.  App.  598,  121  S.  W.  1099,  a 
statute  forbidding  a  dramshop  keeper  to 
keep,  exhibit,  or  use,  or  suffer  to  be  kept, 
exhibited,  or  used,  in  his  dramshop,  any 
piano,  organ,  or  other  musical  instrument 
whatever,  "for  the  purpose  of  performing 
upon,  or  having  the  same  performed  upon, 
in  such  dramshop,''  was  held  not  to  prohibit 
the  use  of  a  Regina  Concerto,  which  is  an 
automatic  musical  instrument  set  playing 
by  the  dropping  of  a  coin  in  the  filot.  The 
court  was  of  the  opinion  that,  while  such  an 
apparatus  was  a  musical  instrument,  and 
winding  it  up  and  dropping  a  coin  in  the 
slot  constituted  performing  on  it,  the  leg- 
islature did  not  mean  to  designate  sucli  a 
musical  instrument,  but  meant  the  keeping 
of  an  instrument  with  the  intention  of  the 
dramshop  keeper  to  perform  upon  it  himself, 
or  to  engage  someone  else  to  do  so,  the  word 
60  L.R.A.(N.8.) 


"having"  in  the  phrase,  'Txaving  the 
performed  on,"  not  being  sjmonymoua  with 
** permitting,"  but  importing  making  aa  ar- 
rangi'ment  to  have  an  act  done. 

If  the  purpose  of  such  l^ialation  is  to 
prevent  the  making  of  saloons  too  attract- 
ive to  possible  customers,  it  would  6*rem 
that  the  court  went  a  good  way  in  this  cai»e 
to  hold  the  saloon  keeper  responsible  for  the 
purchase  price  of  the  conc«rto  for  which  he 
was  being  sued.  W.  W.  A. 
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CHISHOLM 

V. 

PEOPLE'S  NATIONAL  FIRE  INSURANCE 
COMPANY,  Plff.   in  Certioraru 

(—  m.  — ,  104  N,  K  188.) 

Insurance  —  additional  policy  taken  by 
mortgagree  —  effect. 

1.  Insurance  tidcen  out  by  a  mortgagee 
under  authority  of  the  mortgage  to  do  so 
if  the  mortgagor  fails  to  insure,  after  the 
mortgagor  had  secured  a  policy,  and  which 
the  mortgagee  promised  to  cancel  upon 
learning  the  facts,  does  not  avoid  the  policy 
of  the  mortgagor  under  a  provision  therein 
making  it  void  if  insured  shall .  make  or 
procure  any  other  contract  of  insurance. 

Same  —  proratlns^  —  nnauthorixed  pol« 
icy. 

2.  A  provision  in  an  insurance  policy 
taken  by  a  mortgagor  that  the  insurer  shall 
be  liable  only  for  the  proportional  amount 
which  the  policy  should  bear  to  the  whole 

Note,  —  Insurance :  judgment  as  ^uinge 
of  interest  or  title,  or  violation  •/  pro- 
vison  requiring  sole  and  uncondUioU' 
al  ownership. 

For  a  note  on  sale  of  insured  property  by 
judicial  proceedings  as  change  in  title,  in> 
terest,  or  possession,  see  Moller  y.  Niagara 
F.  Ins.  Co.  24  L.R.A.(N.S.)  807. 

As  to  levy  of  execution,  attachment,  or 
other  process  upon  insured  property  as 
change  in  interest,  title,  or  possession,  see 
note  to  O'Toole  v.  Ohio  German  F.  Ins.  Co. 
24  L.R.A.(N.S.)    803. 

As  to  acquisition  by  mortgagee  of  title 
to  property  covered  by  policy  protecting 
mortgagee's  interest  as  breach  of  condition 
against  sale  or  transfer  of  title,  see  note  to 
Boston  Co-op.  Bank  v.  American  CcnL  Ins. 
Co.  23  L.R.A.(N.S.)   1147. 

For  a  note  as  to  effect  of  appointment  of 
receiver  for  insured  on  fire  insurance,  see 
Bronson  v.  New  York  F.  Ins.  Co.  19  L.RJL 
(N.S.)  645. 

As  to  effect  of  bankruptcy  or  insolyencr 
proceedings  or  assignment  for  benefit  of 
creditors  on  fire  insurance,  see  note  to  Gor- 
don V.  Mechanics'  &  T.  Ins.  Co.  15  L.RJL 
(N.S.)  827. 

There  is  little  authority  upon  the  ques- 
tion whether  the  mere  rendition  of  a  iud«*- 
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insurance  on  the  property  is  not  applicable 
where  the  additional  insurance  is  a  policy 
taken  by  the  mortgagee  without  authority, 
and  which  he  promised  to  cancel. 

Same    —     foreclosure     proceedings     — 
walTer. 

3.  Failure  to  cancel  an  insurance  policy 
upon  notice  to  the  agent  of  the  commence- 
ment of  foreclosure  proceedings  against  the 
property  waives  a  provision  in  the  policy 
making  it  void  in  case  suck  proceedings  are 
commenced. 

Same  *-  Judgment  —  change  of  interest. 

4.  The  mere  rendition  of  a  judgment 
against  a  property  owner  does  not  change 
his  interest  in  the  property  within  the 
meaning  of  an  insurance  policy  which  is 
to  become  void  if  any  change  takes  place 
in  the  interest,  title,  or  possession  of  the 


subject  of  insurance,  although  the  judgment 
is  entered  in  a  foreclosure  proceeding. 

Evidence  ^  assessment  for  taxes  —  ac- 
tion on  insurance  policy. 
6.  A  return  of  personal  property  for  taxa- 
tion, compiled  by  the  assessor,  is  not  ad- 
missible in  evidence  on  the  question  of  value 
in  an  action  upon  a  policy  insuring  it 
against  loss  by  fire. 

(February  21,  1914.) 

CERTIORARI  to  the  Appellate  Court, 
Third  District,  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court 
for  McLean  County  in  plaintiff's  favor  in 
an  action  on  a  fire  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


ment  constitutes  a  violation  of  the  provi- 
sions commonly  found  in  insurance  policie%, 
stipulating  that  they  shall  be  void  if  there 
is  a  change  of  interest,  title,  or  possession, 
or  if  the  interest  of  the  insured  be  other 
than  the  sole  and  unconditional  ownership. 
The  few  decisions  upon  the  point  are  in 
harmony  with  the  view  taken  in  Kelley  v. 
People's  Nat.  F.  Ins.  Co.,  holding  that  an 
entry  of  judgment  alone,  although  it  is 
entered  in  a  foreclosure  proceeding,  does  not 
constitute  a  change  of  interest  within  the 
meaning  of  a  provision  stipulating  that 
the  policy  is  to  become  void  if  any  change 
takes  place  in  the  interest,  title,  or  posses- 
sion of  the  subject  of  the  insurance. 

Thus  it  has  been  held  that  the  entry  of  a 
judgment  setting  aside  a  voluntary  deed 
at  the  instance  of  creditors  of  the  grantor 
does  not  violate  a  provision  of  a  fire  in- 
surance policy  issued  to  the  grantee,  which 
stipulates  that  it  shall  be  void  if  the  in- 
terest of  the  insured  be  other  than  the  un- 
conditional and  sole  ownership,  since  it 
was  held  that  such  judgment  did  not  give 
the  creditors  any  interest  in  the  property 
as  owners,  or  operate  to  restore  the  fee  to 
the  grantor,  but  merely  amounted  to  a  lien 
or  an  encumbrance.  Steinmeyer  v.  Stein- 
meyer,  64  S.  C.  413,  59  L.R.A.  319,  92  Am. 
St.  Rep.  809,  42  S.  E.  184. 

And  in  Germania  F.  Ins.  Co.  v.  Stewart, 
13  Ind.  App.  627,  42  N.  E.  286,  it  was  held 
that  a  provision  of  a  policy  that  it  should  be 
void  "if  any  change  other  than  by  the  death 
of  the  insured  take  place  in  the  interest, 
title,  or  possession  of  the  subject  of  insur- 
ance, except  change  of  occupants,  without 
increase  of  hazard,  whether  by  legal  process 
or  judgment  or  by  voluntary  act  of  the  in- 
sured or  otherwise,"  was  not  violated  because 
the  property  was  encumbered  by  a  judgment 
lien,  since  the  policy  did  not  by  its  terms 
intend  to  guard  against  mere  encumbrances. 
And  it  has  been  held  that  a  policy  on  a 
building  situated  on  leased  land,  which  pro- 
vides that  it  shall  be  void  if  any  change 
other  than  by  the  death  of  the  insured  take 
place  in  the  interest,  title,  or  possession  of 
oO  L.R.A.(N.S.) 


the  subject  of  the  insurance,  whether  by 
legal  process  or  judgment,  is  not  avoided 
by  the  rendition  of  a  judgment  of  ouster 
for  nonpayment  of  rent,  under  a  statutory 
provision  that  execution  upon  such  judg- 
ment shall  not  be  issued  until  the  expira- 
tion of  five  days  after  the  entry  of  judg- 
ment, within  which  time  the  tenant  or  other 
party  interested  in  its  continuance  may  pay 
into  court  for  the  landlord  the  amount  of 
the  judgment  and  costs,  and  that  thereupon 
the  judgment  shall  be  satisfied  and  the 
tenant  restored  to  his  estate,  where  a  loss 
occurred  two  days  after  the  entry  of  such 
judgment,  it  being  held  that  the  tenant  or 
those  interested  had  five  days  from  the 
date  of  the  judgment  within  which  to  pay 
the  rent,  and  that  until  the  expiration  of 
that  time  there  could  be  no  change  of  in- 
terest or  possession.  Browne  Nat.  Bank  v. 
Southern  Ins.  Co.  22  Wash.  379,  60  Pac. 
1123. 

The  rendering  of  a  decree  for  divorc« 
against  the  owner  of  property,  giving  his 
divorced  wife  the  possession  of  the  property 
while  she  remained  unmarried,  or  until  the 
further  order  of  the  court,  has  also  been 
held  not  to  violate  a  provision  of  a  policy 
covering  the  property,  stipulating  that  it 
shall  be  void  if  the  interest  of  the  insured 
be  other  than  the  unconditional  and  sole 
ownership.  Hix  v.  Sun  Ins.  Co.  94  Ark. 
486,  140  Am.  St.  Rep.  138,  127  S.  W.  732. 

And  this  result  was  held  not  to  be  changed 
by  reason  of  a  statute  which  provided  that 
on  the  entry  of  a  final  decree  of  divorce 
the  wife  should  be  entitled  to  one  third  of 
the  husband's  property  absolutely  and  one 
third  of  all  lands  of  which  he  was  seised 
durinj?  the  marriage  for  her  life,  and  that 
the  final  judgment  should  designate  the 
specific  property;  since  it  was  held  that 
until  a  decree  nad  been  made  designating 
the  property,  the  wife's  claim  was  an  un- 
ascertained one,  which  did  not  change  the 
husband's  interest  in  the  property  from 
that  of  sole  and  unconditional  ownership. 
Ibid.  J.  T.  W. 
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Mr.  Raymond  8.  Praiti,  with  Messrs. 
Frederick  A.  Brown  and  William  R.  T. 
Ewen,  Jr.,  for  plaintiff  in  certiorari: 

This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  void,  if  the  insured  now 
has  or  shall  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid 
or  not,  on  the  property  covered  in  whole 
or  in  part  by  this  policy. 

2  Coo  ley,  Briefs  on  Ins.  p.  1831. 

This  company  shall  not  be  liable  nnder 
the  policy  for  a  greater  portion  of  any  loss 
than  the  amount  of  insurance  shall  bear 
to  the  whole  insurance,  whether  valid  or 
not. 

Knickerbocker  Ins.  Co.  ▼.  Gould,  80  III. 
393. 

This  entire  policy  shall  be  void  if,  with 
the  knowledge  of  the  insured,  foreclosure 
proceedings  be  commenced. 

McGornack,  Ins.  p.  230;  Elliott,  Ins. 
S  263;  Titus  v.  Glenns  Falls  Ins.  Co.  81 
N.  Y.  410. 

This  policy  shall  be  void  if  any  change 
takes  place  in  the  interest,  title,  or  posses- 
sion of  the  subject  of  insurance. 

Capital  City  Ins.  Co.  ▼.  Autrey,  105  Ala. 
269,  53  Am.  St.  Rep.  121,  17  8o.  326; 
Bowman  v.  Franklin  F.  Ins.  Co.  40  Md. 
630;  Somerset  Ins.  Co.  y.  McAnally,  46  Pa. 
43;  Reaper  City  Ins.  Co.  v.  Brennan.  58 
111.  158,  11  Am.  Rep.  54;  Continental  Ins. 
Co.  T.  Vanlue,  126  Ind.  410,  10  L.R.A.  843, 
26  N.  £.  119;  Leonard  v.  American  Ins.  Co. 
97  Ind.  299;  May,  Ins.  {  291;  Kensington 
Nat.  Bank  v.  Yerkes,  86  Pa.  227;  Redmon 
V.  Phcenix  F.  Ins.  Co.  51  Wis.  292,  37  Am. 
Rep.  830,  8  N.  W.  226;  IllinoU  Mut.  F. 
Ins.  Co.  V.  Marseiles  Mfg.  Co.  6  111.  236. 

Messrs.  Leslie  J.  Owen  and  Fits  Henry 
ft  Martin,  for  defendant  in  certiorari. 

Cartwright,  J«,  delivered  the  opinion  of 
the  court: 

llie  People's  National  Fire  Insurance 
Company  issued  its  policy  of  insurance  to 
£mma  Kelley,  insuring  against  loss  or  dam- 
age by  fire  to  the  amount  of  $2,000  on  her 
house,  and  $1,000  upon  the  household  fur- 
nishings of  the  same.  The  house  was  burned 
and  the  personal  property  burned  or  dam- 
aged, and  suit  was  brought  in  the  circuit 
court  of  McLean  county  upon  the  policy 
for  the  use  of  her  trustee  in  bankruptcy. 
Judgment  was  rendered  on  the  verdict  by 
a  jury  against  the  insurance  company  for 
$2,300,  and,  the  appellate  court  having  af- 
firmed the  judgment,  we  granted  a  writ  of 
certiorari  to  bring  the  record  to  this  court. 

The  policy  contained  provisions  that  it 
should  be  void  (1)  if  the  insured  should 
make  or  procure  any  other  contract  of  in- 
Rurance:  (2i  if  with  the  knowledge  of  the 
50  L.R.A.(Ni«.) 


insured  foreclosure  proceedings  should  be 
commenced;  (3)  if  the  interest  of  the  in- 
sured was  other  than  unconditional  and 
sole  ownership;  (4)  if  any  change  should 
take  place  in  the  interest,  title,  or  possesaion 
of  the  subject  of  insurance,  whether  by 
legal  process  or  judgment,  or  by  voluntary 
act  of  the  insured  or  otherwise,  and  there 
were  pleas  alleging  facts  which  would  ren- 
der the  policy  void  under  these  provisions. 
There  was  also  a  condition  that  the  in- 
surance company  should  not  be  liable  for 
a  greater  proportion  of  any  loss  than  the 
amount  of  this  policy  should  bear  to  the 
whole  insurance  on  the  property,  and  it  was 
alleged  that  the  plaintiff  had  procured  other 
insurance. 

When  Emma  Kelley  insured  the  proper^, 
she  informed  the  agent  that  it  was  encimi- 
bered  by  two  mortgages  made  to  the  same 
party,  amounting  to  $600,  and  his  report  to 
the  insurance  company  showed  that  fact. 
The  mortgages  required  her  to  insure  the 
property  for  the  benefit  of  the  mortgagee  to 
the  extent  of  his  interest,  and,  upon  her 
failure  to  do  so,  he  was  authorized  to  pro- 
cure insurance.  The  policy  was  left  with 
the  insurance  agent,  and  she  never  saw  it, 
but  understood  that  she  had  complied  with 
her  agreement.  She  did  not  procure  any 
other  insurance,  but  the  mortgagee  obtained 
a  policy  without  her  knowledge  or  consent. 
When  she  learned  of  it,  she  sent  notice  to 
the  mortgagee  informing  him  of  the  insur- 
ance previously  placed  by  her,  and  he  prom- 
ised to  cancel  the  policy  he  had  procared, 
but  did  not  do  so.  After  the  fire,  the  ad- 
juster of  the  other  corporation  said  that  his 
company  was  willing  to  pay,  but  she  had 
refused  to  recognize  that  policy  and  never 
authorized  it.  The  mortgage  authorized 
the  mortgagee  to  procure  insurance  only  in 
the  event  that  she  failed  to  do  so,  and,  as 
she  understood  it,  she  had  already  complied 
with  her  agreement.  The  condition  was 
not  violated  by  the  unauthorized  act  of  the 
mortgagee,  and,  as  he  had  agreed  to  cancel 
the  policy  procured  by  him,  she  ought  not 
to  forfeit  her  insurance.  That  being  so, 
the  provision  limiting  the  liability  of  the 
insurance  company  to  her  to  a  proportionate 
share  of  the  loss  was  not  applicable  to  the 
facta. 

A  suit  to  foreclose  the  mortgages  was 
begun  before  the  fire,  and  the  evidence  for 
the  plaintiff  was  that  Emma  Kelley  gave 
notice  of  the  suit  to  the  insurance  agent. 
He  denied  that  he  had  such  notice  from 
her,  although  there  was  other  evidence  that 
he  knew  of  the  fact,  but  the  judgment  of 
the  appellate  court  settles  the  controverted 
question  in  favor  of  the  plaintiff.  Where 
there  is  a  stipulation  that  a  policy  shall  be- 
come void  upon  the  happening  of  some  sub- 
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sequent  event,  and  the  insurer  has  notice 
that  the  event  has  occurred,  but  does  not 
cancel  the  policy,  the  provision  is  waived 
and  the  policy  remains  in  force.  That  rule 
was  applied  in  North  British  &  M.  Ins.  Co. 
v.  Steiger,  124  III.  81,  16  N.  E.  95,  where 
the  policy  provided  that  it  should  become 
void  if  certain  subsequent  conditions  there- 
in mentioned  should  exist;  and  it  was  held 
that,  if  the  insurance  company,  with  knowl- 
edge on  the  part  of  its  agent  of  the  exist- 
ence of  such  a  condition,  did  not  cancel 
the  policy,  it  did  not  become  void.  There 
was  an  instruction  which  stated  that  rule, 
based  on  the  hypothesis  that  the  insurance 
agent  had  notice  of  the  foreclosure  suit  and 
that  there  was  a  failure  to  cancel  the  pol- 
icy, and  the  instruction  was  correct. 

Emma  Kelley  was  the  sole  and  absolute 
owner  of  the  premises  when  the  policy  was 
issued,  and  there  was  no  misrepresentation 
as  to  the  title,  but  several  judgments  were 
recovered  against  her  prior  to  the  fire,  and 
it  is  contended  that  the  judgment  creditors 
thereby  acquired  an  interest  in  her  proper-' 
ty  which  rendered  the  policy  void.  An  in- 
terest or  title  to  property  means  a  legal 
interest,  and  no  person  has  an  interest  in 
the  property  of  another  simply  because  he 
has  a  judgment  under  which  he  may  acquire 
a  title,  if  the  judgment  is  not  paid  or  the 
property  redeemed  from  a  sale  under  it. 
The  recovery  of  a  judgment  does  not  effect 
a  change  in  an  interest  in  or  title  to  prop- 
erty, but  an  interest  is  acquired  only  when 
there  has  been  a  sale  under  an  execution, 
and  the  title  is  changed  only  when  there 
has  been  a  failure  to  redeem  and  a  convey- 
ance. 

Complaint  is  made  that  the  court  re- 
fused to  admit  in  evidence  an  assessor's 
schedule  giving  a  valuation  of  the  house- 
hold goods  for  the  year  1911,  and  it  is 
argued  that  the  schedule  was  admissible  on 
the  question  of  value.  Emma  Kelley  did 
not  make  any  return  of  her  property  for 
assessment  that  year,  and  the  schedule  was 
not  made  by  her  or  her  husband,  and  ap- 
pears to  have  been  made  by  the  assessor. 
There  is  a  conflict  of  authority  whether  a 
return  for  taxation  made  by  the  owner  is 
admissible  in  evidence  as  tending  to  show 
the  value  of  property  (Chicago  Sanitary 
Dist.  ▼.  Pittsburg,  Ft;  W.  &  C.  R.  Co.  216 
111.  575,  75  N.  E.  248),  and  this  court  has 
not  had  occasion  to  settle  that  question, 
but  there  is  no  doubt  that  a  return  is  not 
admissible  against  an  owner  when  not  made 
by  him  or  his  agent.  The  court  did  not  err 
in  that  ruling. 

The  judgment  of  the  Appellate  Court  is 
afRrmed. 
60  L.R.A.(N.S.) 
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J.  W.  THURSTON,  Exr.,  etc.,  of  John  Rund, 
Deceased,  Appt., 

V. 

FRANK  FRITZ  et  aL 

(91  Kan.  468,  138  Pac.  625.) 

Evidence  —  demurrer. 

1.  The  rule  that,  if  the  evidence  demurred 
to  presents  a  question  of  fact  for  the  jury, 
the  demurrer  should  be  overruled,  followed. 
Same    —    dylns^    declarations    —    civil 

cases. 

2.  The  rule  that  dying  declarations  are 
admissible  only  in  criminal  cases  (and  those 
involving  homicide)  is  without  reasonable 
basis,  and  should  not  longer  be  followed. 

(Benson,  J.,  dissents.) 

(February  7,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  defendants'  favor  in  an  action  brought 
to  recover  a  balance  alleged  to  be  due  for 
a  certain  tract  of  land  formerly  owned  by 
plaintiff's  testator  and  purchased  from  him 
by  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  A.  Troutman  and  HasEen 
St  Gaw  for  appellant. 

Messrs.  Bennett  R.  "Wheeler  and  John 
F.  Switzer,  for  appellees: 

Dying  declarations  are  inadmissible  in 
civil  cases. 

21  Cyc.  981;  10  Am.  A  Eng.  Enc.  Law, 
372;  State  v.  O'Shea,  60  Kan.  777,  57  Pac. 
970;  State  v.  Bohan,  15  Kan.  417,  2  Am. 
Crim.  Rep.  278. 

West,  J.,  delivered  the  opinion  of  the 
court : 

At  the  close  of  the  plaintiff's  testimony 
the  court  sustained  a  demurrer  thereto,  and 
this  ruling  is  assigned  as  the  principle 
error  complained  of.  The  action  waif 
brought  to   recover   a  balance  claimed  to 

Headnotes  by  West,  J. 

Note.  —  Admis8ihlUty  of  dying  declara' 
tions  in  civil  cases. 

The  importance  of  the  decision  in  Thtjbs- 
TON  V.  Fbitz  is  well  shown  by  reference  to 
the  earlier  note  on  this  question  to  Worth - 
ington  V.  State,  56  L.R.A  360,  and  by  the 
apparent  acquiescence  since  the  preparation 
of  that  note  in  the  well-established  rule  ex- 
cluding dying  declarations  in  civil  cases. 
The  general  rule  holding  dying  declarations 
inadmissible  in  civil  cases  has  since  been 
followed  in  Bionto  v.  Illinois  C.  R.  Co.  125 
La.  147,  27  L.R.A.(N.S.)  1030,  51  So.  98, 
and  in  Yates  v.  Huntsville,  Hoop  k  Heading 
Co.  —  Ala.  — ,  39  So.  047.  In  the  latter 
case  an   action   was   brought  for   damages 
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be  due  from  the  defendants  for  a  tract  of 
land  (including  about  $300  worth  of  per- 
sonal property)  formerly  owned  by  the 
plaintitrs  testator,  John  Rund,  which  the 
evidence  shows  was  worth  from  $4,500  to 
$6,000.  The  testimony  was  to  the  effect 
that,  some  time  before  a  sale  was  made,  the 
defendant  BmiI  had  a  conversation  with 
Rund  about  buying  the  farm,  and  made 
him  an  offer,  and  a  friend  advised  Rund 
to  sell  it  for  $5,000,  l)ut  he  said  he  would 
not,  but  that  Beal  had  offered  him  $4,500. 
The  defendant  Fritz  told  various  parties 
that  he  had  bought  the  land  and  had  paid 
$4,800  for  it.  September  29,  1908,  Rund 
conveyed  the  land  to  Fritz,  the  considera- 
tion being  expressed  as  "$5  and  other  valu- 
able consideration."  The  same  day  Beal 
gave  Fritz  a  check  for  $3,000.  which  the  lat- 
ter deposited,  and  upon  the  same  day  gave 
a  check  to  Rund  for  the  same  amount, 
which  he  testified  was  part  of  the  purchase 
price  of  the  land.  October  following,  Fritz 
and  wife  conveyed  to  Beal,  the  deed,  ex- 
pressing the  consideration  as  "$5  and  other 
valuable  property."  In  1909  Rund  went  to 
Europe.  After  his  return  be  was  in  bad 
health  and  had  to  have  the  constant  care  of 
a  nurse.  While  so  situated,  the  defendants 
visited  him  at  his  house,  when  Rund  asked 
for  money.  Afterwards  the  nurse  at  his 
instance  wrote  to  the  defendants  to  come 
in  and  settle,  but  she  did  not  understand 
the  nature  of  the  desired  settlement.  Not- 
withstanding the  serious  physical  condition 
of  Mr.  Rund  and  the  severity  of  the  weath- 
er, the  defendants  insisted  on  taking  him 
from  his  home  out  to  the  country,  and,  on 
returning  the  next  day  to  accomplish  this, 
were  prevented  from  entering  the  house  by 
the  fact  that  he  had  locked  it  against  them. 
One  witness  testified  that  Fritz  told  him 
he  had  bought  the  farm  and  would  like  him 
to  move  upon  it  and  work  for  him  and  that 
he  would  not  have  to  pay  rent;   that  he 


(Fritz)  did  not  know  how  long  be  would 
keep  it,  and  that,  if  he  did  sell,  the  witoen 
would  not  have  to  move  until  spring  any- 
how. Before  this  time  the  witness  had  been 
working  for  Beal,  and,  after  moving  into 
the  house,  husked  corn  on  the  farm  for 
Beal. 

It  is  the  theory  of  the  plaintiff  that  the 
deceased  had  received  but  a  portion  of  the 
price  of  his  farm,  and  that  the  testimony 
sufficiently  tended  to  show  this  fact  to  war- 
rant the  submission  of  the  case  to  the  jnry. 
Under  the  familiar  rule,  it  is  not  necessary 
that  the  evidence  be  such  as  to  warrant  a 
verdict,  but  only  sufficient  to  present  to  the 
jury  a  question  of  fact.  Berry  v.  Craig.  76 
Kan.  345,  91  Pac.  913;  Coon  ▼.  Atchison. 
T.  k  S.  F.  R.  Co.  76  Kan.  282,  89  Pac. 
682;  Buoy  v.  Clyde  Mill  k  Elevator  Co.  68 
Kan.  436,  443,  75  Pac.  466;  Farnaworth  t. 
Clarke,  62  Kan.  264,  62  Pac.  655:  Christie 
V.  Barnes,  33  Kan.  317,  6  Pac.  599. 

Men  are  presumed  to  intend  the  natural 
consequences  of  their  acts,  and  the  peculiar 
circumstances  attending  the  conveyance  of 
this  land,  the  consideration  recited,  t'le 
statements  by  one  of  the  defendants  of  the 
price  paid  by  him,  the  anxiety  of  the  de- 
ceased to  collect  monev  from  the  dffend- 
ants,  together  with  their  apparent  desire 
to  get  him  away  from  his  home  and  under 
their  control  while  critically  ill,  are  thin«r9 
from  which  the  jury  might  fairly  draw  the 
inference  that  the  defendants  still  owed 
part  of  the  purchase  price. 

A  witness  was  asked  how  much  a  certain 
prospective  purchaser  whom  he  had  taken 
to  look  at  the  farm  offered  Mr.  Rund  there- 
for, the  purpose  being  to  shomr  an  offer  of 
$5,500.  An  objection  to  this  testimony  was 
sustained,  and  this  is  complained  of  as  ex- 
cluHing  evidence  to  show  the  value  of  the 
land  and  that  Rund  had  been  offered  a 
much  larger  sum  than  Fritz  said  he  had 
paid  for  it.     We  find  no  error  in  this  ml- 


under -an  employers'  liability  act  for  death 
of  an  employee,  and  evidence  was  offered  as 
to  declarations  of  the  deceased  made  when 
assured  that  he  could  not  live.  The  court 
without  discussion  held  such  declarations 
inadmissible. 

In  Escallier  v.  Great  Northern  R.  Co.  46 
Mont.  238,  127  Pac.  458,  an  action  for  dam- 
ages for  the  death  of  one  alleged  to  have 
been  killed  on  a  railroad  track  by  an  engine, 
a  witness  was  permitted  to  testify  that  the 
deceased,  who  was  found  fatally  injured 
near  the  track,  told  him  that  as  he  was 
crossing  the  track  the  engine  struck  him. 
Without  determining  whether  this  evidence 
was  admissible,  the  court  held  that  in  this 
instance  the  evidence  was  not  sufficient  to 
take  the  case  to  the  jury,  saying  that  thin 
'character  of  evidence  is  the  weakest  and 
toast  satisfactory  of  any  in  persuasive  value. 
r>0  L.RJi..(N.S.) 


It  should  be  noted  that  in  some  instance^ 
declarations  of  persons  fatally  injured, 
made  soon  after  the  accident,  have  hern 
offered  in  evidence  as  part  of  the  raf  grstT. 
For  instance,  in  Sullivan  ▼.  Henry  Guth  i 
Co.  148  111.  App.  538,  an  action  to  recover 
damages  for  death,  where  the  injured  party 
died  in  about  two  hours  after  the  accident, 
evidence  was  offered  of  statements  made  by 
him  in  the  hospital  where  he  was  taken 
after  the  injury,  on  the  ground  that  they 
were  a  part  of  the  res  gestce.  This  question 
is  beyond  the  scope  of  the  note;  but  atten- 
tion is  called  to  the  fact  that  even  under  the 
old  rule,  declarations  of  persons  fatally  in- 
jured might  be  admissible  in  some  instances 
as  part  of  the  rea  ges:  :  while  inadmissible 
as  dying  declarations  in  civil  cases. 
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lug,  however,  which  had  tlie  elTet't  of  ex- 
cluding a  matter  involving  a  collateral  is- 
suer and  having  little  if  any  probative 
force. 

Mr.  Rund  died  on  the  evening  of  August 
21,  1010.  The  evening  before,  at  the  hos- 
pital, he  stated  that  he  had  been  advised 
by  his  physician,  the  nurse,  and  the  priest 
that  he  could  not  live  long,  and  tiiat  he 
wanted  to  make  a  statement  before  he  died. 
He  thereupon  dictated  and  signed  in  the 
presence  of  several  witnesses  a  statement, 
which  was  reduced  to  writing  and  purport- 
ed to  give  the  facts  of  the  transaction  in- 
volved therein,  and  closed  with  these  words: 
**I  make  this  statement  for  the  reason  that 
1  am  very  sick  and  am  informod  that  I  can- 
not live  long.  This  statement  is  my  dying 
declaration  and  is  tbe  truth  about  the  sale 
of  my  farm  to  Mr.  Fritz  and  Mr.  Beal." 
This  was  ollered  as  evidence  and  rejected 
under  the  well-settled  rule  holding  sucJi  dec- 
laration incompetent.  We  are  asked  to  do 
away  with  this  rule,  which,  it  is  asserted, 
lias  no  sensible  or  substantia]  basis. 

The  theory  on  which  dying  declarations 
have  been  admitted  is  that  the  realization 
of  impending  death  operates  on  the  mind 
and  conscience  of  the  declarant  with 
strength  equal  to  that  of  an  ordinary  oath 
administered  in  a  judicial  proceeding.  Aft- 
er such  declarations  became  classed  as 
hearsay  in  other  cases,  it  was  thought  bet- 
ter to  accept  this  sort  of  substitute  for  a 
formal  oath  in  homicide  cases,  than  to  let 
a  guilty  manslayer  escape.  As  stated  in 
State  V.  O'Shea,  60  Kan.  772,  57  Pac.  970, 
the  rule  is  limited  to  cases  of  homicide, 
and  is  confined  to  the  act  of  killing  and  the 
circumstances  immediately  attending  the 
act  which  form  a  part  of  the  res  gestce. 

In  State  v.  Bohan,  15  Kan.  407,  2  Am. 
(Trim.  Rep.  278,  it  was  said  by  Chief  Justice 
Kingman:  "Its  admission  can  be  justified 
only  on  the  ground  of  absolute  necessity, 
growing  out  of  the  fact  that  the  murderi-r, 
by  putting  the  witness,'  and  generally  the 
sole  witness,  of  his  crime  beyond  the  power 
of  the  court  by  killing  him,  shall  not  there- 
by escape  the  consequences  of  his  crime." 
p.  418.  But  in  State  v.  Reed,  53  Kan.  767, 
42  Am.  St.  Rep.  322,  37  Pac.  174,  the 
present  chief  justice  stated  that  "the  con- 
trolling question  is  whether  the  declarations 
were  uttered  under  a  sense  of  impending 
dissolution,  and  the  fact  that  death  did 
not  immediately  ensue  or  that  a  hope  of 
recovery  was  subsequently  entertained  will 
not  affect  their  admissibility."  p.  773. 
And  in  State  v.  Knoll,  69  Kan.  767,  77  Pnc. 
C80,  the  statement  was  made  that  "The 
reasons  why  dying  declarations  are  taken 
out  of  the  rule  which  excludes  hearsay  tes- 
timony are  those  of  necessity,  joined  with 
fitO  L.R.A.(N.S.)  7 


the  conclusion  that  a  realization  by  the  de- 
clarant of  the  certain  and  speedy  approach 
oi  death  would  le  as  powerful  an  incentive 
on  his  part  to  tell  the  truth  as  would  the 
administration  of  an  oath."  p.  770. 
.  Ihe  history  of  the  rule,  and  its  applica- 
tion as  given  by  the  leading  text  writers 
on  evidence,  shows  that  at  a  very  early 
time  it  was  thought  with  the  fathers  of  the 
civil  law  that  onfii  would  tell  the  truth  on 
his  death-bed,  and  for  a  time  dying  declara- 
tions were  admitted  in  cases  both  civil  and 
criminal;  but  later  they  were  confined  to 
cases  of  homicide,  the  idea  having  become 
prevalent  that  so  exceptional  and  dangerous 
a  class  of  evidence  stiould  be  restricted  in 
its  use  and  application  to  the  "public  neces- 
sity of  preserving  the  lives  of  the  commun- 
ity by  bringing  manslayers  to  justice."  1 
Grecnl.  Kv.  16th  ed.  §  156. 

It  has  ever  been  realized  that  the  party 
most  vitally  affected  by  such  declarations 
is  without  the  means  of  cross-examination, 
and  it  is  somewhat  curious  to  observe  the 
readiness  with  which  the  courts  have  con- 
cluded that  their  admission  is  not  in  con- 
flict with  the  constitutional  right  to  meet 
one's  witness  face  to  face.  1  Elliott,  Kv. 
§  345.  It  would  seem  that  the  courts  first 
conceived  and  recognized  the  sanction  which 
impending  death  would  give  to  the  state- 
ment, and  that  this  was  rather  a  predeces- 
sor than  an  exception  to  the  general  rule 
excluding  hearsay  testimony;  that,  after 
hearsay  had  become  generally  regarded  as 
inadmissible,  it  was  reasoned  that  dying 
declarations  inherently  belong  in  that  class, 
but  that,  as  a  matter  of  public  policy  or 
necessity,  their  legitimacy  should  be  recog- 
nized in  homicide  cases  only.  One  author 
informs  us  that  some  of  the  earlier  text 
writers  interpreted  the  rule  as  applying  to 
civil  as  well  as  criminal  cases,  and  the 
courts  upon  examination  found  that  such 
interpretation  was  incorrect.  1  Elliott,  Ev. 
§  351.  Another  states  that  up  to  1800  no 
distinction  is  found  between  civil  and  crimi- 
nal cases,  or  between  different  kinds  of 
criminal  cases.  2  Wigmore,  Ev.  §  1431. 
A  writer  in  the  American  Law  Journal,  re- 
viewing the  history  of  the  matter,  concludes 
that,  up  to  1836,  in  England  such  declara- 
tions were  admitted  in  all  cases,  civil  and 
criminal,  and  that  the  present  rule  was 
readied  by  the  decisions  of  various  courts 
in  this  country  from  1806  to  1874.  1  Am. 
Law  J.  p.  366.  The  real  basis  of  admissibil- 
ity, aside  from  any  supposed  theory  of 
necessity,  is  the  notion  which  long  ago  be- 
came a  rule  of  law  that  the  conscious  danger 
of  impending  death  in  equivalent  to  the 
sanction  of  an  oath.      Ix)rd  Chief  Baron  Evre 
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is    credited    with    the    dramatic    statement 
that  "they  are  declarations  made  in  extrem- 
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ity,  when  the  paity  is  at  the  point  of  deatii, 
and  wh^n  every  hope  of  thid  world  is  gone; 
when  every  motive  to  falseliood  is  silenced, 
and  the  mind  is  induced,  by  the  most  pow- 
erful considerations,  to  spealc  the  truth. 
A  situation  so  solemn  and  so  awful  is  eon- 
aidered  by  the  law  as  creating  an  obligation 
equal  to  that  which  is  imposed  by  a  posi- 
tive oath  in  a  court  of  justice."  1  Greeni. 
Kv.  15th  ed.  §  156. 

Some  have  sought  to  base  the  change 
which  restricts  such  evidence  to  the  one 
class  of  cases  on  the  fact  disclosed  by  ex- 
perience, that  some  really  do  not  tell  the 
truth  even  in  ariiculo  mortis,  and  hence  it 
is  argued  that  it  was  deemed  safer  to  ex* 
elude  such  statements  except  when  the  ex- 
clusion might  let  a  murderer  go  free.  If 
this  was  ever  seriously  deemed  the  basis  of 
the  change,  it  certainly  lacked  the  merit 
of  logic  or  consistency,  for  some  are  not 
truthful  when  under  the  sanction  of  an  oath 
duly  administered,  and  in  no  class  cf  cases 
should  doubtful  evidence  be  received  more 
charily  t|uin  in  those  involving  the  life  and 
liberty  of  the  one  on  trial.  And  by  so  much 
the  more  should  any  sort  of  evidence  safe 
to  be  admitted  in  snch  a  case  be  deemed 
proper  in  an  action  involving  mere  property 
rights.  Professor  VVigmore  suggests  that 
"the  notion  that  crime  is  more  worthy  the 
attention  of  courts  than  a  civil  wrong  is  a 
traditional  relic  of  the  days  when  civil 
justice  was  administered  in  the  royal  courts 
as  a  purchased  favor,  and  criminal  prosecu- 
tions in  the  King's  name  were  zealously  en- 
couraged because  of  the  fines  which  they 
added  to  the  royal  revenues.  The  sanction 
of  a  dying  declaration  is  equally  efficacious 
whether  it  speaks  of  a  murder  or  a  robbery 
or  a  fraudulent  will;  and  the  necessity 
being  the  same,  the  admissibility  should  be 
the  »am«."    2  VVigmore,  Ev.  §  1436. 

The  rule  admitting  and  the  rule  restrict- 
ing the  declaration  as  indicated  are  entire- 
ly court  made,  and  when  the  reason  for  this 
restriction  to  cases  of  homicide  ceases,  if 
it  ever  existed,  then  such  restriction  should 
likewise  cease,  it  might  be  argued  that 
this  common- law  doctrine  has  become  so  im- 
bedded in  our  judicial  system  that  it  should 
be  left  untouched.  But  it  was  said  in  Har- 
rington ▼.  Lowe,  73  Kan.  1,  4  L.R.A.(NJ3.) 
647,  84  Pac.  570,  that  there  was  no  longer 
any  reason  for  the  common -law  doctrine  re- 
lating to  the  contracts  of  married  women, 
"and  with  the  death  of  the  reason  for  it 
every  legal  doctrine  dies." 

In  M'Farland  v.  Shaw,  4  N.  C.  (2  Car. 
Law  Repos.  102),  the  supreme  court  of 
North  Carolina  decided  that  in  an  action 
by  a  father  for  the  seduction  of  his  daugh- 
ter he  could  give  in  evidence  her  dying  dec- 
laration charging  the  dofondant  with  hav- 
50  L.R.A.(N.S.) 


in;;  been  her  seducer,  it  was  said  that  the 
deeision  was  confined  to  the  facts  presented, 
but,  in  holding  the  evidence  competent,  the 
court  used  this  language:  "In  cases  where 
life  is  at  stake,  such  evidence  is  uniformlv 
receive^  and  credited,  and  numerous  are 
the  victims  to  its  authority  recorded  in  the 
mournful  annals  of  human  depravity.  Can 
the  practice  of  receiving  it  to  destroy  life, 
and  rejecting  it  where  a  compensation  is 
sought  for  a  civil  injury,  derive  any  saoc- 
tion  from  reason,  justice,  or  analogy?**  4 
N.  G.  page  105.  The  supreme  court  of 
Georgia,  in  criticising  this  holding  as  con- 
trary to  the  whole  current  of  authoritj, 
said:  "We  will  not  say  that  there  is  oot, 
perhaps,  as  much  reason  for  admitting  the 
evidence  in  a  case  like  this  as  in  one  of 
a  homicide."  Wooten  v.  Wilkins,  39  Ga. 
223,  225,  09  Am.  Dec.  456. 

In  Barfield  v.  Britt,  47  N.  C.  (2  Jones, 
L.)  41,  62  Am.  l>ec.  190,  the  decision  in 
M'Farland  v.  Shaw  was  repudiated.  It  was 
said  tlie  holding  had  manifestly  been  made 
under  the  impression  then  generally  preva- 
lent that  dying  declarations  were  admissible 
under  the  rule  stated  by  Lord  Chief  Barun 
Eyre,  and  that,  if  it  stood  upon  the  general 
principle  alone,  "it  might  well  have  bttni 
contended,  at  it  was  contended,  that  dTin<r 
declarations  ought  to  be  admitted  in  all 
cases,  civil  as  well  as  criminal.'*  p.  4X 
But  the  court  deemed  the  lack  of  opportunitr 
for  cross-examination  the  reason  for  re- 
stricting such  declarations  to  criminal  hom- 
icide cases,  a  view  for  which  we  do  not 
find  much  reason  or  authority. 

We  are  confronted  with  a  restrictive  rule 
of  evidence  commendable  only  for  its  age, 
its  respectability  resting  sole^  upon  a  hab- 
it of  judicial  recognition,  formed  without 
reason,  and  continued  without  justification. 
The  fact  that  the  reason  for  a  given  rule 
perished  long  ago  is  no  just  excuse  for  re- 
fusing now  to  declare  the  mle  itself  abro- 
gated, but  rather  the  greater  justification 
for  so  declaring;  and,  if  no  reason  ever  ex- 
isted, that  fact  furnishes  additional  Justin- 
cation. 

The  doctrine  of  stare  decisis  does  not 
preclude  a  departure  from  precedent  estab- 
lished by  a  series  of  decisions  clearly  erro- 
neous, unless  property  complications  have 
resulted,  and  a  reversal  would  work  a  great- 
er injury  and  injustice  than  would  ensue  by 
following  the  rule.  11  Cyc.  749.  The  tend- 
ency is  towards  the  reception  rather  than 
the  rejection  of  evidence,  experience  havin^r 
shown  that  more  harm  results  from  its  ex- 
clusion than  from  its  admission.  Fish  v. 
Poorman,  85  Kan.  237,  243,  116  Pac.  89S:  1 
Wigmore,  Ev.  §  678.  We  hold  that  the 
declaration  is  competent,  and  upon  another 
trial  should  be  admitted. 
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The  ruling  sustaining  the  demurrer  is  re- 
versed and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Jotinston,  Ch.  J.,  and  Barch,  Mason, 
Smith,  and  Porter,  JJ.,  concur. 

Benson,  J.,  dissenting: 

The  rule  that  dying  declarations  are  only 
admissible  where  the  death  of  the  declarant 
is  the  subject  of  the  investigation  is  settled 
as  firmly  in  the  jurisprudence  of  this  state 
as  any  rule  can  be  which  is  not  established 
by  Constitution  or  statute.  Conceding  that 
the  rule  should  be  changed,  there  is  one 
obvious  reason,  without  referring  to  others, 
why  the  legislature,  and  not  the  court, 
should  make  it. 

There  is  a  statute,  long  in  force,  which 
prohibits  a  party  from  testifying  in  his  own 
behalf  to  a  communication  with  a  person 
since  deceased,  where  the  adverse  party  is 
the  personal  representative  or  hier  at  law 
or  assignee  of  the  deceased  p(*rson.  The 
voice  of  one  being  stilled  by  death,  the 
silence  of  the  other  is  enforced  by  law, 
thus  promoting  that  equality  which  is 
justice.  Under  this  decision,  the  voice  of 
the  dead  may  now  be  heard,  but  that  of 
the  living  is  still  silenced,  for  this  court 
is  powerless  to  amend  or  repeal  the  statute, 
lliis  situation  illustrates  the  wisdom  of 
leaving  to  the  legislature  its  appointed 
task  of  lawmaking.  It  has  adequate  power 
to  modify  or  abrogate  the  rule  concerning 
dying  declarations,  when,  in  its  wisdom, 
such  action  shall  be  thought  expedient,  and 
at  the  same  time  preserve  the  equal  rights 
of  the  parties  in  court  by  amending  or  re- 
pealing the  statute,  above  referred  to,  with- 
out which,  justice  will  doubtless  be  defeated 
in  many  cases. 

Professor  Wigmore,  after  a  careful  review 
of  the  decisions,  including  those  of  this 
state,  concludes  that  the  limitations  upon 
the  admission  of  dying  declarations  do 
not  rest  upon  sound  principles.  But  his 
recommendation  is  that  they  be  abolished 
by  legislation.  2  Wigmore,  Ev.  §  1436.  It 
is  dangerous  to  abolish  them  otherwise. 

I  dissent  from  that  part  of  the  opinion 
which  overthrows  the  rule  of  common  law 
and  the  decisions  of  this  court  concerning 
dying  declarations. 

Petition  for  rehearing  denied. 
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COMMONWEALTH  OF   KENTUCKY, 

Appt., 

V. 

MUTUAL  LOAN  k  TRUST  COMPANY  et 

al. 

(166  Ky.  299,  160  S.  W.  1042.) 

Disorderly  house  —  place  of  usurious 

loans. 

A  house  in  which  money  is  habitually  len^ 
50  l,.EJV.(N.Sr) 


at  usurious  rates  cannot  be  considered  a 
disorderly  house,  where  the  statutes  of  the 
state  merely  provide  that  all  contracts  for 
loans  at  a  greater  than  the  legal  rate  of 
interest  shall  be  void  as  to  the  excess,  with- 
out prescribing  a  penalty  for  exacting 
usurious  interest. 

(December  5,  1913.) 

APPKAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for 
Fayette  County  sustaining  a  demurrer  to 
an  indictment  charging  defendants  with 
keeping  a  disorderly  house.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Garnett,  Attorney  Gen- 
eral, and  D.  O.  Myatt,  Assistant  Attorney 
General,  for  the  Commonwealth: 

As  to  what  constitutes  a  disorderly  house, 
see  14  Cyc.  482;  State  v.  Diamant,  73  N. 
J.  L.  131,  62  Atl.  286;  State  v.  Martin, 
77  N.  J.  L.  652,  24  L.R.A.(N.S.)  608, 
134  Am.  St.  Rep.  814,  73  Atl.  648,  18  Ann. 
Cas.  986;  Young  v.  Com.  149  Ky.  390,  149 
S.  W.  822;  Miller  v.  Com.  —  Ky.  — , 
113  S.  W.  619;  2  Roberson,  Crim.  Law, 
§  639;  Walker  v.  Com.  117  Ky.  727,  79 
S.  W.  191. 

Mr.  J.  A.  Edge  for  appellees. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

The  grand  jury  of  Fayette  county  re- 
turned an  indictment  against  the  appellees, 
Mutual  Loan  &  Trust  Company  and  J.  P. 
Lacy,  wherein  they  are  charged  with  the 

Note.  •—  As  to  usurious  loan  office  as  a 
disorderlv  house,  see  note  to  State  v.  Martin, 
24  L.R.a'.(N.S.)  507,  since  the  time  of  the 
preparation  of  which.  Com.  v.  Mutual  Loan 
&  T.  Co.  seems  to  be  the  only  case  involving 
this  point  which  has  been  reported.  This 
case,  it  will  be  noted,  in  holding  that  such 
a  place  is  not  a  disorderly  house,  reaches 
a  conclusion  directly  opposed  to  that 
reached  in  the  two  New  Jersey  cases,  anno- 
tated and  cited,  respectively,  in  the  earlier 
note  above  referred  to,  but  under  a  different 
statute.  And  the  New  Jersey  cases  are 
distinguished  in  the  opinion  in  Com.  v. 
Mutual  Loan  k  T.  Co.  on  the  ground  that 
the  Kentucky  statute  does  not  penalize  the 
making  of  contracts  for  illegal  interest,  but 
only  provides  that  they  shall  be  void  to  the 
extent  of  the  excess  of  interest  contracted 
for  over  the  legal  rate,  wherefore  neither 
usurious  contracts  nor  places  where  they 
are  made  can  be  said  to  be  contrary  to  law ; 
while  in  New  Jersey,  the  statute  penalizes 
the  making  of  usurious  contracts  by  pro- 
viding that  one  who  contracts  for  a  usurious 
rate  of  interest  shall  not  enforce  the  pay- 
ment of  any  interest  whatsoever  on  his 
loan,  wherefore,  in  New  Jersey,  it  is 
contrary  to  the  law  to  maintain  a  house 
where  money  is  habitually  loaned  at  usuri- 
ou«  rates  of  interest.  A*  Ct  Wt 
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offense  of  keeping  a  disorderly  house  in  the 
city  of  Lexington  by  suffering  and  per- 
mitting divers  persons  to  habitually  fre- 
quent said  house  and  be  and  remain  there 
and  engage  in  borrowing  money  at  usurious 
rates  of  interest,  and  that  said  defendants 
habitually  in  said  house  engaged  in  making 
loans  to  such  persons  at  usurious  rates  of 
interest,  to  the  common  nuisance  of  all  good 
citizens.  To  this  indictment  each  of  the 
defendants  tiled  a  demurrer,  which  was  sus- 
tained, and  the  commonwealth  appeals. 

So  the  only  question  is  whether  a  house 
in  which  money  is  habitually  loaned  at  usu- 
rious rates  is  a  disorderly  house.  In  Cheek 
V.  Com.  79  Ky.  362,  a  disorderly  house 
is  defined  as  follows,  to  wit:  *'A  dis- 
orderly house,  in  its  restricted  sense,  is  a 
house  in  which  people  abide,  or  to  which 
they  resort,  disturbing  the  repose  of  the 
neighborhood;  but  in  its  more  enlarged 
sense  it  includes  bawdy  houses,  common  gam- 
ing houses,  and  places  of  like  character,  to 
which  people  promiscuously  resort  for  pur- 
poses injurious  to  the  public  morals  or 
health  or  convenience  or  safety.  Nor  is  it 
essential  that  there  be  any  disorder  or  dis- 
turbance in  the  sense  that  it  disturbs  the 
public  peace  or  the  quiet  of  the  neighbor- 
hood." 

Sections  2218  and  2219  of  the  Kentucky 
Statutes  provide  that  6  per  cent  shall  be  the 
legal  rate  of  interest  in  this  state,  and  that 
all  contracts  for  loans  at  a  greater  rate  shall 
be  void  to  the  extent  of  the  excess  over  the 
legal  rate;  but  there  is  no  statute  in  this 
state  prescribing  a  penalty  for  exacting  or 
contracting  for  a  usurious  rate  of  intere-st. 
It  certainly  cannot  be  contrary  to  law,  in 
the  ordinary,  sense,  to  do  a  thing  for  which 
the  law  prescribes  no  penalty. 

We  are  cited  to  two  cases  from  New  Jer- 
sey (State  ▼.  Diamant,  73  N.  J.  L.  131,  62 
Atl.  286,  and  State  v.  Martin,  77  N.  J. 
L.  652,  24  L.R.A.(N.S.)  508,  134  Am.  St. 
Rep.  814,  73  Atl.  648,  18  Ann.  Cas.  986), 
wherein  it  was  held  that  to  maintain  a  place 
for  such  habitual  exaction  of  usury  consti- 
tuted the  offense  of  maintaining  a  disorderly 
place.  But  in  New  Jersey  there  is  a  statute 
providing  that  one  who  contracts  for  a  usu- 
rious rate  of  interest  shall  not  enforce  the 
payment  of  any  interest  whatsoever  on  his 
loan,  while  in  Kentucky  it  is  only  provided 
by  statute  that  he  shall  collect  nothing  in 
excess  of  the  legal  interest.  Clearly,  there- 
fore, in  New  Jersey  it  was  contrary  to  law 
to  maintain  a  house  where  money  was  ha- 
bitually loaned  at  usurious  rates  of  interest, 
for  the  reason  that  a  penalty  was  prescribed 
by  law  for  entering  into  such  contracts, 
while  in  Kentucky  the  legislature  has  not 
Been  fit  to  punish  the  lender  by  prescribing 
a  penalty  for  entering  into  such  contracts. 
99  I,3,A.(N,S.) 


yndcr  our  statute  it  is  therefore  not  con- 
trary to  law,  in  the  sense  that  a  penalty  is 
prescribed  for  its  infraction,  to  maintain  i 
place  where  money  is  habitually  loaned  at 
usurious  rates,  but  is  contrary  to  law  only 
in  the  sense  that  such  contracts  are  unen- 
forceable to  the  extent  of  the  usury  con* 
tracted  for.  Our  statute  is  directed  ouIt 
to  the  preservation  of  the  rights  of  individ- 
uals by  providing  that  such  contracts  ehall 
be  unenforceable,  while  the  New  Jersey 
statute  in  addition  provides  a  punishment 
by  way  of  forfeiture  of  all  interest. 

Judgment  affirmed. 
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J.  H.  O^DONNELL 
v. 

CANADIAN    PACIFIC    RAILWAY    COM- 
PANY. 

(109  Me.  500,  84  Atl.  1002.) 

Carrier  ^  storage  of  freight  —  refusal 
to  deliTer  —  coiiTersioii. 

A  railroad  company  which  has  habitoally 
permitted  a  consignee  to  receive  his  property 
from  its  freight  depot  at  his  convenience*, 
furnishing  him  a  key  for  that  purpose,  i$ 
guilty  of  conversion  which  will  r<*nder  it 
liable  for  the  value  of  the  property  lost,  ii. 
upon  the  starting  of  a  conflagration  in  the 
town  which  threatens  the  depot,  it  refnsei 
to  permit  him  to  take  the  key,  which  prr< 
vents' his  securing  the  property  before  tfai- 
fire  reaches  it. 

(November  14,  1912.) 

Ifote^  —  Ref%tsal  of  carrier  to  dsUver 
goods  as  conversion, 

I.  The  rule  in  general. 

a.  Unqualified  refusal,  1173. 

b.  Qualified  refusal,  1174. 

II.  Excuses  for  refusal  to  deliver  or  for 
nondelivery. 

a.  Failure  to  pay  or  tender  freight 

or  other  charges,  1174. 

b.  Failure  to  produce  or  surrender 

bill  of  lading,  1177. 

c.  Doubt  as  to  identity  of  claim- 

ant or  right  to  receive,  1178. 

d.  Goods  losty  stolen,  misplaced,  or 

otherwise      beyond       carrier's 
power  to  deliver,  1179. 

e.  Mistake  as  to  arrival,  1180. 

f.  Miscellaneous,  1181. 

III.  Effect  of  subsequent  tender,  1181. 
IV.  Necessity  of  remand,  1181. 

This  note  is  concerned  only  with  a  qnes- 
tion  of  remedy,  namely,  whether  a  refusal 
by  a  carrier  to  deliver  property  intrusted 
to  it  for  transportation  constitutes  a  con- 
version, so  that  the  shipper  can  maintain 
^over  th^refpr,     A^|oq9  \ili4v   Ck>des  for 
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REPORT  by  the  Supreme  Judicial  Court 
of  Aroostoolc  County  for  the  determin- 
ation of  the  Law  Court  of  an  action  of 
trover  brought  to  recover  the  value  of  cer- 
tain  merchandise  destroyed  by  fire.  Judg- 
ment for  plaintitf. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Hersey  A  Barnes  and  Shaw  & 
Bliaw,  for  plaintiff: 

When  the  title  of  the  property  is  in  the 
plaintiff,  and  he  has  the  right  of  immediate  - 
possession,  a  demand  and  refusal  are  evi- 
dence of  conversion. 

Buck  y.  Rich,  78  Me.  430,  6  Atl.  871; 
State  ▼.  Patten,  49  Me.  383;  Magee  v. 
ftcott,  9  Cush.  148,  55  Am.  Dec.  49. 

A  wrongful  prevention  of  the  removal  of 


chattels  by  an  owner  who  has  the  right  of 
immediate  possession  thereof  is  a  conver- 
sion, whether  accomplished  by  merely  for- 
bidding it,  threats,  injunction,  locking  up 
the  goods,  or  requiring  the  performance  of 
a  condition  whidi  is  not  enforceable  at 
law. 

38  Cyc.  2029. 

Forbidding  the  owner  of  personal  prop- 
erty  lying  upon  the  land  of  the  defendant, 
to  enter  for  the  purpose  of  removing  it, 
constitutes  a  conversion. 

Woodis  v.  Jordan,  62  Me.  490;  Erskine 
v.  Savage,  96  Me.  61,  51  Atl.  242;  Fernald 
V.  Chase,  37  Me.  293. 

Conversion  may  be  shown  by  the  exercise 
of  control  over  the  property   inconsistent 


damages  for  refusal  to  deliver  are  excluded 
in  general,  although  cases  are  included 
where  the  matter  was  treated  as  involving 
the  question  whether  there  had  been  a  con- 
version, as,  for  instance,  where  the  action 
was  for  damages  for  conversion.  The  note 
does  not  include  actions  for  conversion  where 
there  was  a  delivery  of  the  property  to  a 
third  person,  but  is  limited  in  general  to 
cases  of  refusal  to  deliver  where  there  were 
no  affirmative  acts,  such  as  misdelivery, 
sale  of  the  property,  or  appropriation  by 
the  carrier  to  its  own  use,  which  might  con- 
stitute a  conversion. 

1  he  note  excludes  the  question  of  liability 
of  a  carrier  for  conversion  of  goods  seized 
under  legal  process  while  in  its  possession. 
Generally,  as  to  the  liability  of  a  bailee 
where  property  is  taken  in  legal  proceed- 
ing, see  subdivision  111.  of  note  to  Jensen 
V.  Eagle  Ore  Co.  33  L.R.A.(N.S.)   681. 

As  to  liability  of  common  carrier  for  con- 
version by  accepting  goods  for  transporta- 
tion from  one  not  the  owner,  see  note  to 
Shelnut  v.  Central  of  Georgia  R.  Co.  18 
LJl.A.(N.S.)  494. 


/.  The  rule  in  general, 

a.  Unqualified  refusal* 

In  38  Cyc.  2028,  it  is  said:  "A  mere  de- 
tention of  another's  chattels  which  right- 
fully came  into  one's  possession  is  not  an 
actionable  conversion.  If,  however,  the  de- 
tention be  based  on  a  negation  of  the  own- 
er's rights,  or  be  accompanied  by  aa  intent 
to  convert  the  property  to  the  holder's  own 
use,  a  right  of  action  for  conversion  will 
arise.  A  bona  fide  reasonable  detention  of 
goods  by  one  who  has  assumed  some  duty 
respecting  them,  for  the  purpose  of  ascer- 
taining their  true  ownership,  or  of  deter- 
mining the  right  of  demandant  to  receive 
them,  will  not  sustain  an  action  for  conver- 
sion. A  wrongful  prevention  of  the  removal 
of  chattels  by  an  owner  who  has  the  right 
of  immediate  possession  thereof  is  a  eon- 
version." 

The  rule  is  well  established,  in  accord 
with  the  doctrine  of  O'Donneix  v.  Cajia- 
oO  L.R.A.(N.S.) 


DIAN  P.  R.  Co.,  that  an  unqualified  refusal, 
without  lawful  excuse,  to  deliver  on  demand 
goods  to  which  the  shipper  is  entitled,  is 
sufficient  to  render  the  carrier  liable  for 
conversion.  Louisville  &  N.  R.  Co.  v.  Kauff- 
man,  141  Ala.  671,  37  So.  659;  Georgia  R. 
&  Bkg.  Co.  V.  Haas,  127  Ga.  187,  119  Am. 
St.  Rep.  327,  56  S.  E.  313,  9  Ann.  Cas.  677; 
Southern  Exp.  Co.  v.  Sinclair,  130  Ga.  372, 
60  S.  E.  849;  Louisville  &  N.  R.  Co.  v. 
Lawson,  88  Ky.  496,  11  S.  W.  511;  Loef- 
fier  V.  Keokuk  Northern  Line  Packet  Co.  7 
Mo.  App.  185;   McEntee  v.  New  Jersey  S. 

B.  Co.  46  N.  Y,  34,  6  Am.  Rep.  28:  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Barrett,  111  C. 

C.  A.  158,  190  Fed.  118;  Anonymous,  2 
Salk.  654. 

However,  since  refusal  to  deliver  may  be 
explained  and  excused  for  justifiable  rea- 
son, as  indicated  under  subdivision  II.  in- 
fra, the  rule  appears  to  be  that  demand 
and  refusal  to  do  not  necessarily  constitute 
a  conversion,  but  are  only  evidence  thereof. 
Louisville  &  N.  R.  Co.  v.  Lawson,  88  Ky. 
496,  11  S.  W.  611;  Hett  v.  Boston  &  M.  R. 
Co.  69  N.  H.  139,  44  Atl.  910;  Taugher  v. 
Northern  P.  R.  Co.  21  N.  D.  Ill,  129  N.  W. 
747;  Packard  v  Getman,  6  Cow.  757,  16 
Am.  Dec.  475;  Delaware  Bank  v.  Smith, 
1  Edm.  Sel.  Cas.  351  (case  of  gratuitous 
carriage) ;  Loeffler  v.  Keokuk  Northern 
Line  Packet  Co.  7  Mo.  App.  185;  Robinson 
V.  Austin,  2  Gray,  664;  Gauhan  v.  St. 
Lawrence  &  O.  R.  Co.  3  Ont.  App.  Rep.  392; 
Watt  V.  Potter,  2  Mason,  77,  Fed.  Cas.  No. 
17,29L 

This  rule  is  well  stated  in  Louisville  & 
N.  R.  Co.  V.  Lawson,  86  Ky.  496,  11  S. 
W.  611,  where  it  is  said:  "A  demand  and 
refusal  do  not  constitute  per  9e  a  conver- 
sion, but  merely  prima  facie  evidence  of  it. 
If  an  actual  conversion  be  not  shown,  then 
a  rightful  demand  for,  and  a  wrongful  re- 
fusal to  surrender,  the  property,  lay  the 
foundation  for  a  recovery.  They  are  evi- 
dence of  a  prior  conversion.  It  may  then 
be  presumed.  This  presumption,  arising 
from  a  demand  and  refusal  to  surrender  the 
property,  may  be  rebutted,  as  if,  for  in- 
stance, it  appear  that  the  holder  of  the 
property  had  good  reason  to  doubt  the  iden- 
tity of  the  claimant  as  the  owner,  or  had 
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with  the  right  of  the  owner,  and  by  exclud- 
ing him  from  the  possession  or  depriving 
him  of  it. 

Luddington  ▼.  Goodnow,  168  Mass.  223, 
46  N.  E.  627;  Brintnall  y.  Smith,  166  Mass. 
263,  44  N.  £.  223;  Edmunds  v.  Hill.  133 
Mass.  445;  Spooner  t.  Holmes,  102  Mass. 
603,  S  Am.  Rep.  491;  Spooner  v.  Man- 
chester, 133  Mass.  270,  43  Am.  Rep.  614; 
Scollard  v.  Brooks,  170  Mass.  448,  49  N.  E. 
741. 

Demanding  the  key  to  a  building  in 
order  to  get  property  is  a  sufficient  demand 
for  the  property  itself. 

Swartz  V.  Gottlieb- Hauern-Schmidt-Straus 
Brewing  Co.  109  Md.  393,  71  AU.  854,  16 
Ann.  Cas.  1156. 


Mr.  E.  O.  Ryder,  for  defendant: 

Under  the  conditions  existing  at  the  time, 
the  freight  agent  was  justified  in  refusing 
to  deliver  the  key  to  an  irresponsible 
person.    Such  refusal  was  not  a  conversion. 

Hall  ▼.  Boston  &  W.  R.  Corp.  14  Alkc, 
443,  92  Am.  Dec  783;  Greenl.  £▼.  4th  ed. 
§  644;  Bowlin  t.  Nye,  10  Cush.  416;  Jenkina 
V.  Bacon,  111  Mass.  376,  15  Am.  Rep. 
33,  1  Am.  Neg.  Cas.  781;  Watt  ▼.  Potter, 
2  Mason,  77,  Fed.  Cas.  No.  17,291. 

If  there  was  a  demand  and  refusal  to 
deliver  the  key  in  the  first  instance,  it  wa^ 
waived  by  a  second  demand  made  by  the 
plaintiff  himself,  which  was  complied  with. 

Hagar  v.  Randall,  62  Me.  439. 

The  demand  of  Kinney  for  the  key,  and 


a  lien  upon  it  entitling  him  to  hold  it 
even  against  the  o^'ner  until  satisfaction." 
Demand  and  refusal  to  deliver,  if  un- 
explained, have  been  said  to  authorize  a 
finding  of  conversion  (Cleveland,  C.  C.  & 
St.  L.  R.  Co.  ▼.  Wright,  26  Ind.  App.  625, 
58  N.  E.  559 ) ;  or  to  be  presumptive  evi- 
dence  of   conversion    (Thompson    v.   Trail, 

5  L.  J.  K.  B.  34,  2  Car.  &  P.  334,  9  Dowl. 

6  R.  31,  6  Barn.  &  C.  36). 

In  Georgia  R.  &  Bkg.  Co.  v.  Haas,  127 
Ga.  187,  119  Am.  St  Rep.  327,  56  S.  E. 
313,  9  Ann.  Cas.  677,  a  carrier  was  held 
liable  for  conversion  for  refusing  on  de- 
mand to  deliver  to  the  owner  property 
which  had  wrongfully  been  taken  oy  third 
parties  and  delivered  to  it  for  transporta- 
tion, where  the  refusal  to  deliver  was  un- 
qualified, and  no  tivnv  wna  asked  in  which 
to  investigate  the  rights  of  the  parties. 

In  Suesskind-Schatz  Co.  v.  l.oria,  99  N. 
Y.  Supp.  427,  it  was  held  that  a  truckman 
who  received  property  for  carriage  and  re- 
fused on  demand  to  deliver  it,  and  failed 
to  account  therefor,  was  liable  for  conver- 
sion. 

But  in  Vandalia  R.  Co.  v.  Upson  Nut  Co. 
—  Ind.  App.  — ,  101  N.  E.  114,  it  was  held 
that  conversion  was  not  shown  merely  by 
the  fact  of  nondelivery  to  the  consignee, 
where  it  did  not  appear  what  became  of  the 
goods. 

In  Marcus  v.  Chicago,  M.  &  St.  P.  R. 
Co.  167  111.  App.  638;  it  was  held  that  an 
absolute  refusal  on  the  part  of  the  carrier 
to  comply  with  a  demand  for  the  goods,  so 
as  to  show  a  conversion,  did  not  appear 
merely  from  the  agent's  statement  to  the 
shipper  that  "you  will  get  the  goods  in  just 
a  little  while.'** 

b.  Qualified  refusal. 

While  an  unqualified  and  unjustifiable  re- 
fusal to  deliver  goods  on  demand  may  be  ; 
sutTicient  evidence  of  conversion,  it  is  well  j 
settled  that  a  qualified  refiii^al,  if  the  quali-  , 
flcation  is  reasonable,  does  not  render  the  ! 
carrier  liable  for  conversion.     Lonisville  &  . 
N.   R.  Co.  V.  Britton,  145  Ala.  654,  39  So. 
585,    subsequent    appeal    in    149    Ala.    5.12, 
43  So.  109:   Sellers  v.  Savannah,  F.  &  W. 
50  L.R.A.(N.S.) 


R.  Co.  123  Ga.  386,  51  S.  E.  398;  Kauf- 
man V.  Seaboard  Air-Line  R.  Co.  10  Ga. 
App.  248,  73  S.  E.  592;  Sutton  ▼.  Great 
Northern  R.  Co.  99  Minn.  376,  109  N.  W. 
815;  Loeffler  y.  Keokuk  Northern  Line  Pac- 
ket Co.  7  Mo.  App.  185;  Hett  ▼•  Boston  t 
M.  R.  Co.  69  N.  H.  139,  44  AtL  910;  Mc- 
Entee  v.  New  Jersey  S.  B,  Co.  45  N.  Y. 
34,  6  Am.  Rep.  28;  Shepard  v.  Heinekeii,  2 
Sweenv,  626;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Fowler,  12  Tex.  Civ.  App.  683,  34  S.  W. 
661. 

In  Sutton  V.  Great  Northern  R.  Co.  99 
Minn.  376,  100  N.  W.  815,  it  was  said 
that  it  is  ordinarily  for  the  jury  to  pass 
upon  the  existence  of  the  qualification  and 
its  reasonablenesa.  To  the  same  effect  i^ 
McEntee  v.  New  Jersey  S.  B.  Co.  45  N.  V. 
34,  6  Am.  Rep.  28. 

For  particular  qualifications  of  refusal 
to  deliver,  see  subdivision  II.  infra. 

//.  Excuses  for  refusal  to  delh^er  or  for 

nondelivery. 

a.  Failure  to  pay  or  tender  freight  or 
other  charges. 

In  general,  as  to  payment  or  tender  of 
freight  charges  as  a  condition  precedent  to 
an  action  of  trover  against  the  carrier,  sre 
notes  to  Baltimore  &  O.  R.  Co.  v.  O'Don- 
nell,  21  L.RA.  Il7,  and  Missouri  P.  R. 
Co.  V.  Peru-VanZandt  Implement  Co.  ^ 
L.R.A.(N.S.)    1058. 

Ordinarily,  it  appears  that  where  a  car- 
rier has  fulfilled  its  contract  of  carriage* 
the  shipper  cannot  maintain  trover  for  re 
fusal  to  deliver  the  goods  without  pavment 
or  tender  of  the  freight  charges.  Louis- 
ville &  N.  R.  Co.  Y.  Southern  Flour  &  Grain 
Co.  136  Ga.  538,  71  S.  E.  884. 

And  in  Miami  Powder  Co.  v.  Port  Roval 
&  W.  C.  R.  Co.  38  S.  C.  78,  21  L.RJ^.  123. 
16  S.  E.  339,  it  was  held  that  a  carrier 
was  not  liable  for  conversion  for  refusal  to 
deliver  goods  damaged  during  transporta- 
tion, except  upon  payment  of  freight 
charges,  at  least  unless*  it  appeared  that 
the  damage  was  equal  to  or  greater  than 
the  charges. 

But   where  a  carrier  refused   to  deliver 
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the  refusal  to  deliver  it  to  him,  taken  in 
connection  with  the  reason  given  for  not 
doing  so,  were  not  such  a  refusal  as  a- 
inountod  to  a  denial  of  plaintiff's  title  to 
possession  of  the  property,  which  was  neces- 
sary to  constitute  a   conversion. 

Greenl.  4th  ed.  §  644;  Hagar  v.  Randall, 
supra;  Spooner  v.  Holmes,  102  Mass.  506, 
3  Am.  Rep.  491;  Sturges  v.  Keith,  57  111. 
451,  11  Am.  Rep.  28;  Ware  v.  First  Cong. 
Soc.  125  Mass.  584« 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

This  case,  coming  up  on  report,  imposes 
jury  powers  upon  the  court.  It  is  the  opin- 
ion of   the  court  that  the  following  facts 


may  be  found  upon  a  preponderance  of  evi- 
dence : 

This  is  an  action  of  trover  for  the  con- 
version of  personal  property  consisting  of 
various  kinds  of  merchandise  of  the  alleged 
value  of  $2,600,  the  amount  of  which  is  not 
in  dispute.  The  plaintiff  was  a  larg^  dealer 
in  groceries,  provisions,  and  feed  in  the  vil- 
lage of  Presque  Isle,  and  had  been  so  en- 
gaged for  at  least  seven  years.  The  defend- 
ant is  a  railroad  corporation  having  a  sta- 
tion, freight  house,  and  place  of  business  at 
Presque  Isle. 

The  defendant  company  and  the  Bangor  & 
Aroostook  Railroad  Company  are  competing 
roads  as  common  carriers  of  freight  at 
Presque  Isle.    Prior  to  the  7th  day  of  June, 


goods  except  upon  payment  of  a  sum  larger 
than  that  stated  in  the  bill  of  lading,  it 
was  said  in  Isham  v.  Greonham,  1  Handy 
(Ohio)  357,  that  the  money  need  not  be 
actually  offered  to  the  carrier  as  a  con- 
dition of  rendering  it  liable  for  conver- 
sion, if  the  shipper  offered  to  pay  the  stipu- 
lated freight. 

And  where  the  carrier  refused  to  deliver 
goods  except  on  payment  of  a  greater 
amount  of  freight  than  the  shipper  claimed 
was  due  under  the  contract,  and  it  ap- 
peared that  it  would  have  been  useless  for 
the  shipper  to  tender  a  less  amount  than 
that  claimed  by  the  carrier,  it  was  held 
in  Gates  v.  Bekins,  44  Wash.  422,  87  Pac. 
505,  that  the  shipper  might  maintain  an 
action  against  the  carrier  for  conversion  of 
the  goods  without  making  a  formal  tender 
of  any  part  of  the  freight  charges. 

To  the  same  effect  is  Adams  y.  Clark, 
9  Gush.  216,  67  Am.  Dec.  41,  where  it  was 
held  that  if  the  consignee  is  ready  to  pay 
the  freight  upon  delivery  of  the  goods,  and 
the  carrier,  although  having  no  legal  claim 
on  the  goods  for  any  charges  other  than 
the  freight,  refuses  to  deliver  the  goods 
unless  a.  further  sum  is  first  paid,  the  con- 
signee is  not  bound  to  make  a  formal  tender 
to  the  carrier,  and  refusal  to  deliver  the 
goods  is  evidence  of  a  conversion. 

The  rule  was  laid  down  in  Georgia  R. 
Co.  V.  Richards,  9  Ga.  App.  639,  72  S.  E. 
48,  that  if  a  carrier  refuses  to  deliver  the 
Roods  unless  the  shipper  will  pay  an  un- 
lawful and  extortionate  charge,  under  cir- 
cumstances which  make  it  clear  that  a  ten- 
der of  the  lawful  charofes  would  be  refused, 
the  shipper  need  not  actually  offer  the 
freight  monev  before  treating  the  carrier's 
refusal  to  deliver  as  a  conversion. 

It  has  been  held  immaterial  whether  the 
amount  tendered  for  freight  was  sufficient 
to  cover  the  freight  charges,  where  the  mas- 
ter's refusal  to  deliver  was  placed  upon  the 
ground  that  he  had  been  ordered  by  the 
shipowner  not  to  deliver  the  property, 
since  a  detention  for  the  reason  stated 
amounted  to  a  waiver  of  tender  of  freight 
charges,  and  is  evidence  of  a  conversion. 
Judah  V.  Kemp,  2  Johns.  Cas.  411. 

In  Southern  Exp.  Co.  v.  Fant  Fish  Co. 
50  L.R.A.(N.S.) 


12  Ga.  App.  447,  78  S.  E.  197,  where  a 
consignee  had  directed  an  express  comiumy 
not  to  re-ice  a  shipment  between  certain 
points,  but,  owing  to  a  delay  caused  by 
congestion  of  traffic,  the  company  re-iced  a 
shipment  and  refused  delivery  to  the  con- 
signee without  payment  of  the  icing  charge, 
it  was  held  that  the  carrier  was  liable  for 
conversion. 

It  was  also  held  in  Southern  Exp.  Co.  v. 
Fant  Fish  Co.  supra,  that  the  fact  that  the 
icing  charge  appeared  on  a  separate  way- 
bill, and  not  on  the  original  bill  of  lading, 
was  sufficient  ground  for  a  verdict  for  the 
plaintiff,  since  the  carrier  had  no  right  to 
refuse  delivery  of  goods  upon  tender  of  the 
charges  shown  by  the  bill  of  lading.  It 
was  said  that  the  carrier  might  have  a 
right  of  action  against  the  consignee  for  the 
charges  upon  the  second  waybill,  but 
would  have  no  lien  upon  the  shipment,  and 
could  not  withhold  delivery  because  of  non- 
payment of  these  extra  charges. 

Where,  upon  arrival  of  the  goods  at 
destination,  the  consignee  refused  to  pay 
the  freight  before  delivery,  but  offered  to 
pay  it  ton  by  ton  as  the  cargo  was  landed, 
which  was  declined,  and  the  goods  placed 
in  a  warehouse,  after  which  the  consignee 
tendered  the  full  amount  of  freight,  but 
delivery  was  refused  unless  the  cost  of 
storage  was  also  paid,  it  was  held  in  Win- 
chester v.  Busby,  16  Can.  S.  C.  336,  affirming 
27  N.  B.  231,  that  the  carrier's  refusal  to 
deliver  upon  tender  of  the  full  amount  of 
freight  rendered  it  liable  for  conversion. 
The  decision  is  placed  upon  the  ground 
that  the  carrier  had  a  lien  only  for  the 
freight,  and  not  for  storage,  and  that,  for 
collection  of  the  latter,  it  must  look  to 
the  personal  liability  of  the  owner  of  the 
cargo. 

Payment  into  court  of  money  due  on 
goods  for  freight  is  not  a  condition  preced- 
ent to  recovery  from  the  carrier  for  con- 
version, where  demand  and  refusal  are 
proven,  as  w^ell  as  offer  of  payment  of  the 
proper  charges,  which  the  carrier  refused 
unless  an  additional  amount  was  paid. 
Long  V.  Mobile  &  M.  R.  Co.  51  Ala.  612. 

In  Paxson  Bros.  v.  Warfield,  6  Ga.  App. 
315,  65  S.  E.  34,  where  a  draft  upon  the 
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1900,  for  several  years  tho  plaintifT  had  an 
agreement  with  the  defendant  that  the  bulk 
of  his  freight  coming  in  carload  lots  should 
come  over  the  defendant  road,  and  that,  in 
consideration  for  this  business,  the  defend- 
ant should  set  apart  a  portion  of  its  freight 
house  for  the  storage  of  his  goods,  and  keep 
them  s'eparate  from  the  goods  of  other 
shippers,  and  allow  the  plaintiff  and  bis 
servants  at  any  time  to  remove  them,  for 
the  storage  of  which  no  charge  was  to  be 
made.  This  arrangement  was  admitted  by 
the  defendant's  agent,  and  had  existed  for 
some  years  prior  to  the  date  of  the  fire.  As 
a  necessary  result  the  defendant,  his  agents, 
and  employees  had  bee  f^.rnished  with  a 
key  whenever  ca'led  for,  for  the  purpose  of 
storing  and  removing  goods  from  the  store- 


house. Previous  to  the  day  of  the  fire, 
neither  the  plaintiff  nor  any  one  uf  his 
employees  had  ever  been  refused  the  oae  of 
the  key,  upon  request,  to  give  them  access  te 
the  building. 

On  the  afternoon  of  June  7,  1909,  a  fin 
started  in  the  western  part  of  the  village  of 
Presque  Isle,  about  one-half  mile  from  the 
freight  and  store  house  of  the  defendant, 
which  rapidly  developed,  threatened,  and 
finally  consumed  a  large  part  of  the  village, 
including  the  freight  house  in  questioa.  At 
this  time  the  goods  alleged  to  have  been  con- 
verted, together  with  five  barrels  of  sugar, 
which  were  removed,  were  in  the  storehouise 
without  insurance.  When  the  plaintiff  be- 
came alarmed  at  the  progress  of  the  fire,  he 
took    his    team,    with   three    servants,   an>l 


consignee  was  attached  to  the  bill  of  lad- 
ing and  purchased  by  a  third  party,  and 
tlie  consignee  refused  to  accept  the  goods, 
which,  witliout  the  direction  or  consent  of 
the  purchaser,  but  under  instructions  from 
the  consignor,  wore  returned  to  point  of 
origin,  it  was  held  that  the  purchaser,  with- 
out payment  of  freight  to  and  from  desti- 
nation, could  recover  against  the  carrier 
for  conversion. 

It  has  been  held  also  that  a  carrier  may 
b(»  1  in  hie  for  conversion  if  it  refuses  to  de- 
liver tile  goods  except  on  payment  of  an  un- 
lawful or  excessive  rate  of  freight,  or  of 
freight  which  is  not  due.  Northern  Transp. 
Co.  V.  Sellick,  52  111.  249  (where  the  car- 
rier refused  delivery  except  upon  payment 
of  charges  greater  than  those  agreed  up- 
on) ;  Georgia  R.  Co.  v.  Richards,  9  Ga. 
App.  639,  72  S.  E.  48  (unlawful  charges)  ; 
Southern  R.  Co.  v.  Farrar  Lumber  Co.  136 
Gji.  479,  71  S.  E.  769  (where  delivery  was 
refused  except  upon  payment  of  freight ; 
advanced  by  defendant  to  a  connecting  car-  i 
rier,  which  had  waived  its  lien  for  freight)  ; 
Pecos  &  N.  T.  R.  Co.  v.  Porter,  —  Tex.  Civ. 
.\pp.  — ,  150  S.  W.  2G7  (where  a  terminal 
carrier,  through  mistake  as  to  rates,  re- 
fust  d  delivery  on  an  interstate  shipment 
except  upon  payment  of  a  rate  higher  than 
the  legal  interstate  rate)  ;  Dewell  v.  Mox- 
on.  1  Taunt.  391;  Van  Buskirk  v.  Purinton, 
2  Hall,  561. 

In  I  sham  v.  Greenham,  1  Handy  (Ohio) 
357,  it  was  held  that  a  carrier  was  liable 
for  conversion  upon  refusal  to  deliver  goods 
except  on  payment  of  a  sum  greater  than 
that  mentioned  in  the  bill  of  lading,  which 
was  demanded  by  it  as  damages  for  deten- 
tion of  the  vessel. 

To  the  same  effect  is  Watt  v.  Potter,  2 
Mason,  77,  Fed.  Cas.  No.  17,291,  where  a 
carrier  was  held  liable  for  conversion  for 
refusal  to  deliver  goods  except  on  payment 
of  advances  to  which  it  was  not  entitled. 

In  Barker-Bond  Lumber  Co.  v.  Pennsyl- 
vania R.  Co.  74  Misc.  63,  131  N.  Y.  Supp. 
624.  the  rule  was  laid  down  that  a  carrier 
which  refused  to  deliver  goods  unless  de- 
murrer not  due.  or  in  excess  of  that  due, 
was  paid,  is  liable  for  conversion. 
50  L.R.A.(N.S.) 


And  where  the  agent  of  the  carrier  re- 
fused to  deliver  the  goods,  claiming  to  hold 
them  for  demurrage  charges  upon  previous 
shipments  by  the  owner,  but  immediat4*l,v 
took  the  matter  up  with  his  superior,  and 
before  action  was  "brought  notificHl  the  own- 
er that  they  had  decided  to  deliver  the 
goods,  it  was  held  in  Stabl  v.  Boston  &  M. 
R.  Co.  71  N.  H.  57,  61  AtL  176,  that  the 
refusal  to  deliver  was  not  sufficient  evi- 
dence of  a  con\^sion. 

Where  a  station  agent  has  a  reasonable 
doubt  as  to  whether  demurrage  charges 
against  a  shipment  are  legally  assessed,  uis 
refusal  to  deliver  the  property  except  on 
payment  of,  or  promise  to  pay,  the  char)?- 
es,  until  he  can  obtain  instructions  from 
his  principal,  is  not  sufficient  evidem-e  of  a 
conversion.  Hett  v.  Boston  &  M.  R.  Co.  09 
N.  H.  139,  44  Atl.  910.  It  was  said  that  it 
is  immaterial  on  what  point  the  doubt 
arises,  whether  upon  the  question  of  a  lien 
by  the  carrier,  or  the  amount  of  the  lien, 
or  the  identity  or  authority  of  the  person 
making  the  demand;  that  the  law  does  not 
require  one  to  act  instantly  and  comply 
with  or  deny  the  demand  at  his  peril,  but 
that  if  there  is  a  reasonable  doubt  of  the 
demandant's  right  to  the  possession  of  the 
property,  a  refusal  to  deliver  until  a  rea- 
sonable opportunity  is  had  to  ascertain  his 
right  is  not  sufficient  evidence  of  a  conver- 
sion. 

And  it  has  been  held  that  a  conversion 
is  not  shown  by  refusal  of  a  carrier  to  de- 
liver goods  returned  to  the  consignor  after 
refusal  of  the  consignee  to  accept,  until  the 
amount  of  the  charges  for  freight  and  ator* 
age  could  be  ascertained,  where  another  car- 
rier received  them  at  destination  for  re- 
shipment,  and  they  were  returned  on  an 
"astray  waybill,"  with  nothing;  to  indicate 
the  amount  of  back  charges.  Norfolk  k  W. 
R.  Co.  V.  Potter,  10  Va.  427,  66  S.  E,  34. 

In  Lee  v.  Fidelity  Storage  &  Transfer  Co. 
51  Wash.  208,  08  Pac.  658,  a  forwarder  and 
distributor  of  goods  was  held  liable  for  con- 
version where,  contrary  to  the  agreement, 
its  acrent  at  an  intermediate  point  refused 
to  forward  and  deliver  the  gnosis  unless 
the  charges  were  paid  in  advance. 
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proceeded  to  the  storeliouse.  immediately 
upon  arriving,  he  sent  one  of  his  men,  Mr. 
McKenney,  who  had  long  been  a  clerk  in  his 
store  and  well  known  to  the  defendant's 
agent  as  his  clerk,  to  obtain  the  key  to  the 
storehouse  to  enable  him  to  unlock  it  and 
remove  his  goods  to  a  place  of  safety.  This 
was  from  three  quarters  of  an  hour  to  an 
hour  before  tne  fire  was  communicated  to 
the  freight  house.  The  defendant's  agent, 
although  he  said  in  his  testimony,  "1  pre- 
sumed he  wanted  the  key  for  the  purpose 
of  removing  his  goods,"  refused  to  deliver 
the  key.  He  also  says  that  he  gave  Mr. 
McKenney  no  reasons  whatever  for  refusing 
him  the  key.  McKenney  returned  without 
the  key,  and  the  plaintiff  himself  then  pro- 
ceeded to  the  station,  found  the  defendant's 


agent  and  requested  the  key.  As  to  what 
occurred  between  the  plaintiff  and  the  de- 
fendant's agent  with  reference  to  what  seems 
to  have  been  a  fatal  delay  in  not  turning 
over  the  key  to  the  plaintiff,  there  appears 
to  be  a  material  conflict  in  the  testimony, 
which  must  be  solved  in  the  light  of  the  cir- 
cumstances and  probabilities,  because  it  is 
not  controverted  that  the  plaintiff,  had  he 
been  given  the  key  when  he  first  approached 
the  agent,  would  have  been  able  to  save 
all  his  goods.  Therefore  the  loss  of  the  time 
between  the  request  for  the  key  and  receiv- 
ing it  was  responsible  for  the  burning  of  the 
goods.  The  defendant  contends  that  this 
loss  of  time  was  due  to  the  voluntary  con- 
cession of  the  plaintiff,  based  upon  the  con- 
clusion   that    the    storehouse    was    not    in 


In  Thompson  v.  Trail,  6  L.  J.  K.  B.  34, 
2  Car.  &  P.  334,  9  Dowl.  &  R.  31,  6  Barn. 
&  C.  36,  where  the  bill  of  lading  was  taken 
in  the  name  of  a  purchaser,  who,  after  the 
goods  were  loaded,  stopped  payment,  the 
carrier  was  held  liable  for  conversion  for 
refusal  to  deliver  the  goods  upon  demand  of 
the  seller,  without  tender  of  freight  or  other 
expenses,  because  it  waived  such  tender  by 
placing  its  refusal  to  deliver  on  another 
ground,  namely,  that  a  bill  of  lading  had 
been  signed  to  deliver  the  goods  to  another 
p^Tson. 

And  in  Blair  v.  Jeffries,  Dud.  L.  59,  it 
wus  held  that  a  carrier  which  refused  to 
deliver  property  unless  the  shipper  would 
give  a  note  for  money  lent  him  by  the  car- 
rier waived  his  claim  to  retain  the  prop- 
erty for  the  payment  of  freight  charges, 
and  was  liable  for  conversion  because  of  the 
unlawful  withholding  of  the  property;  and 
that  the  wrong  was  not  cured  by  the  carrier 
subsequently  offering,  before  the  bringing  of 
the  action,  to  deliver  the  property  on  pay- 
ment of  freight. 

In  Marsh  v.  Union  P.  R.  Co.  3  McCrary, 
236,  9  Fed.  873,  where  the  shipper  made  a 
through  contract  of  carriage  and  paid  the 
freight,  it  was  held  that  a  connecting  car- 
rier who  accepted  and  transported  the  goods 
with  knowledge  of  the  through  contract, 
and  of  the  prepayment  of  freight,  was  li- 
able for  conversion  for  illegally  withholding 
the  goods  under  a  claim  of  lien  for  freight 
charges. 

But  where  the  contract  made  by  an  initial 
carrier  exempts  it  from  liability  for  any- 
thing beyond  its  own  line,  "excepting  to 
protect  the  through  rate  of  freight  named 
herein,"  it  is  not  liable  for  conversion  by  a 
connecting  carrier  which,  claiming  addition- 
al freight,  refuses  to  deliver  the  goods  upon 
tender  of  the  charges  shown  on  the  bill  of 
lading.  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Odom,  63  Ark.  326,  38  S.  W.  339. 

Where  there  are  two  routes  over  which 
goods  may  be  carried  from  an  intermedi- 
ate point  to  destination,  a  carrier  over  one 
of  the  routes,  which  wrongfully  receives  the 
goods  and  transports  them  to  destination, 
knowing  that  the  shipper  has  designated 
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the  other  route,  is  liable  for  conversion,  if, 
upon  demand,  it  refuses  to  deliver  the  goods 
unless  freight  is  paid  from  the  intermediate 
point  to  destination,  since  the  transporta- 
tion by  it  is  voluntary,  and  it  is  not  en- 
titled to  a  lien  for  freight  therefor.  Bird 
V.  Georgia  R.  Co.  72  Ga.  655. 

As  to  refusal  of  connecting  carrier  to 
surrender  freight,  induced  by  a  mistake  as 
to  the  rate  due  or  as  to  prepayment  of 
charges,  as  a  conversion,  see  notes  to  Beas- 
ley  V.  Baltimore  A  P.  R.  Co.  6  L.R,A.(N.S.) 
1048,  and  Brown  v.  Philadelphia,  B.  &  W. 
R.  Co.  32  L.R.A.(N.S.)    189. 

h.  Failure  to  produce  or  surrender  bill 

of  lading. 

Generally,  as  to  necessity  of  production 
of  bill  of  lading,  see  note  to  Nebraska  Meal 
Mills  V.  St.  Louis  Southwestern  R.  Co.  38 
L.R.A.  369. 

A  refusal  to  deliver  goods  unless  the  bill 
of  lading  is  produced  is  a  qualified  refusal, 
from  which  the  presumption  of  conversion 
does  not  arise;  but  the  reasonableness  of 
the  qualification  is  for  the  jury.  Louisville 
&  N.  R.  Co.  v.  Britton,  145  Ala.  654,  39  So. 
586. 

On  a  subsequent  appeal  in  the  above  case, 
in  149  Ala.  552,  43  So.  109,  the  court  was 
evidently  of  the  opinion  that  the  carrier 
was  justified  in  refusing  to  deliver  the 
goods  without  production  of  the  bill  of  lad- 
in,  it  being  said  that  if  the  carrier  put  its 
refusal  upon  that  ground,  it  would  be  a 
qualified  refusal,  and  would  not  make  the 
carrier  guilty  of  conversion;  but  that  on 
the  other  hand,  if  the  refusal  was  general 
and  unqualified,  this  was  evidence  of  con- 
version. 

Refusal  to  deliver  freight  to  a  stranger 
without  production  of  the  bill  of  lading 
does  not  render  the  carrier  liable  for  con- 
version. Sellers  v.  Savannah,  F.  &  W.  R. 
Co.  123  Ga.  386,  51  S.  E.  398. 

Where  goods  were  shipped  under  a  bill 
of  lading  requiring  delivery  to  the  con- 
signees or  their  assigns,  it  was  held  in  Shep- 
ard  y.  Heineken,  2  Sweeny,  625,  that  the 
carrier  was  not  liable  for  conversion  if  it 
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danger.  The  plaintiff,  however,  contends 
that  he  was  unable  to  obtain  the  key  until 
the  burning  of  the  warehouse  was  imminent. 
In  corroboration  of  the  plaintiff's  conten- 
tion, it  should  be  observed  that  the  defend- 
ant's agent  admits  that  the  tirst  time  the 
plaintiff  made  demand  on  him  for  the  key, 
he  refused  to  deliver  it,  "except  on  condition 
that  he  would  become  responsible  for  any 
goods  lost  outside  of  his  own." 

We  are  of  the  opinion  that  the  plaintiff's 
contention  must  be  sustained.  The  condi- 
tions connected  with  the  ret  geatae  of  the 
situation  are  of  paramount  importance  in 
determining  the  value  of  the  evidence  found 
in  the  conflicting  testimony  touching  this 
question  of  delay.  The  plaintiff  had  unin- 
sured over  $3,000  worth  of  merchandise  in 


the  storehouse,  a  conflagration  was  raging 
in  the  village,  and  he  had  become  alarmed 
to  the  extent  of  coming,  with  his  team  and 
three  men,  to  the  storehouse  for  the  purpose 
of  removing  his  goods.  He  had,  immediate- 
ly upon  arriving,  sent  one  of  his  employees 
to  obtain  the  key  to  enable  him  to  open 
the  storehouse.  The  employee  returned 
without  the  key.  He  himself  then  at  onoe 
proceeded  to  the  railroad  station  for  the 
same  purpose.  It  is  not  controverted  that 
he  promptly  demanded  the  key.  It  ia  equal- 
ly true  that  the  storehouse  was  on  fire 
before  he  reached  it  with  the  key.  That 
under  these  circumstances  he  dallied  away 
three  quarters  of  an  hour,  and  then,  after 
obtaining  the  key,  waited  fifteen  min- 
utes,  according  to  the  agent's  testimony, 


refused  to  deliver  the  property  to  the  con- 
signor, unless  he  returned  the  bill  of  lad- 
ing or  indemnified  the  carrier  against  it. 

And  in  Kaufman  v.  Seaboard  Air-Line  R. 
Co.  10  Ga.  App.  248,  73  S.  £.  592,  where 
agents  to  whom  the  property  was  intrusted 
for  packing  and  shipping  took  the  bill  of 
lading  in  their  own  names,  it  was  held  that 
the  carrier  was  not  liable  for  conversion 
for  refusing  to  deliver  the  property  to  the 
owner  without  production  of  the  bill  of 
lading. 

A  conversion  is  not  shown  by  refusal  of 
a  carrier  to  deliver  property  to  one  not  the 
consignee,  where  the  claimant  does  not  pro- 
duce the  bill  of  ladihg,  or  other  evidence  of 
his  right  to  possession  than  his  own  unsup- 
ported statement  that  he  owns  the  property. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Fowler,  12  Tex. 
Civ.  App.  683,  34  S.  W.  661. 

Where  the  bill  of  lading  was  held  by  the 
shipper,  and  the  goods  in  the  possession  of 
the  carrier  were  demanded  bv  a  mortgagee 
of  the  shipper  after  condition  broken,  it 
was  held  in  Kohn  t  Richmond  &  D.  R.  Co. 
37  S.  C.  1,  24  L.R.A.  100,  34  Am.  St.  Rep. 
726,  16  S.  £.  376,  that  the  carrier's  refusal 
to  deliver,  and  shipment  to  destination,  did 
not  render  it  liable  to  the  mortgagee  for 
conversion. 

But  while  production  of  the  bill  of  lading 
may  be  required  before  delivery  of  the 
goods,  it  has  been  held  that  the  carrier  is 
liable  for  conversion  if  it  refuses  to  deliv- 
er the  goods  except  upon  surrender  of  the 
bill  of  lading.  First  Nat.  Bank  v.  San  An- 
tonio &  A.  P.  R.  Co.  97  Tex.  201,  77  S.  W. 
410. 

Where  the  consignee  gave  a  check  for  the 
property  to  the  consignor,  and  received  a 
bill  of  lading,  but  the  check  was  protested 
for  nonpayment,  and  the  consignor  notified 
the  carrier  that  the  consignee  had  procured 
the  property  by  fraud,  tendered  the  carri- 
er's charges,  and  demanded  possession  of 
the  property,  which  the  carrier  refused  ex- 
cept upon  surrender  of  the  bill  of  lading,  it 
was  held  in  Shellcnberg  v.  Fremont,  E.  & 
M.  Valley  R.  Co.  45  Neb.  487,  60  Am.  St. 
Rep.  561,  63  N.  W.  859,  that  the  carrier 
might  be  liable  for  conversion  of  the  prop- 
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erty,   and   that  a  directed  verdict  in  its 
favor  was  error. 


e.  Doubt  as  to  identity  of  eiainant  or 
right  to  receive. 

The  rule  baa  been  laid  down  that  where 
property  in  the  hands  of  a  carrier  is  de- 
manded by  a  third  person  under  a  claim  of 
ownership,  and  the  carrier  has  reasonable 
doubt  as  to  who  is  entitled  to  possession, 
the  fact  that  it  refuses  to  ship  the  property 
until  a  reasonable  opportunity  ia  had  to 
ascertain  the  validity  of  the  assoiied  claim 
is  not  suflicient  evidence  of  conversion. 
Merz  V.  Chicago  &  N.  W.  R.  Co.  86  Minn. 
33,  90  N.  W.  7. 

Where  the  address  on  the  goods  was  de- 
fective, and  there  was  evidence  that  a  car- 
rier did  not  absolutely  refuse  to  deliver  the 
goods,  but  offered  to  deliver  them  to  the 
plaintiff  upon  the  production  by  him  of  a 
paper  showing  his  ownership  or  authority 
to  receive  them,  it  was  held  in  McEntee  t. 
New  Jersey  S.  B.  Co.  45  N.  T.  34,  6  Am. 
Rep.  28,  that  the  question  of  whether  the 
refusal  was  qualified,  and  whether  the  qual- 
ification was  reasonable,  and  was  the  true 
reason  for  not  delivering  the  goods,  shonM 
have  been  submitted  to  the  jury.  It  was 
siCid  that  carriers  will  be  protected  in  re- 
fusing delivery  until  reasonable  evidence  is 
furnished  them  that  the  party  claiming  is 
the  party  entitled,  as  long  as  they  act  in 
good  faith  and  solely  with  a  view  to  proper 
delivery. 

Where  g^oods  not  delivered  at  destinatioa 
were  returned  to  the  consignor  by  hia  di- 
rection, but  the  agents  of  the  carrier  re- 
fused delivery  to  the  consignor  without  fur- 
ther identification,  which  he  could  not 
furnish,  it  was  held  in  Thomas  v.  Pacific  Exp. 
Co.  30  Mo.  App.  86,  that  the  question  wheth- 
er the  identification  furnished  was  reason- 
able was  for  the  jury,  and  that  the  carrier 
could  not  rely  upon  a  rule  adopted  by  it 
that,  when  the  consignee  is  personally  un- 
known, he  must  be  identified  by  some  re- 
sponsible person. 

See  also  cases  under  II.  b,  supra. 
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before  he  proceeded  to  the  storehouse,  with 
the  tire  so  near  that  the  storehouse  was 
actually  burning  before  he  arrived  with  the 
key,  was  inconsistent  with  the  probable 
action  of  any  sane  and  interested  man. 
We  therefore  think  that  the  plaintifl'a 
testimony,  corroborated  by  the  probabili- 
ties, sustains  the  burden  of  proof  in  favor 
of  his  contention  as  to  the  cause  of  the 
delay.  Upon  this  conclusion  of  fact,  did 
the  refusal  of  the  defendant  to  deliver  the 
key  to  the  plaintiff  constitute  a  conversion? 
Again,  the  circumstances  under  which 
the  plaintiff  was  acting  constitute  an  impor- 
tant element  in  determining  not  only  the 
facts,  but  his  legal  rights  upon  the  question 
of  conversion.  Under  ordinary  conditions  we 
should  gravely  doubt  if  the  acts  of  the  de- 


fendant's agent  could  be  regarded  as  tanta- 
mount to  a  conversion.  The  right  to  posses- 
sion of  goods  in  the  hands  of  a  bailee  may 
depend,  however,  so  intimately  upon  imme- 
diate surrender,  that  a  delay  of  a  few  min- 
utes even  may  result  in  the  difference  be- 
tween salvage  and  partial  or  total  loss.  And 
the  typical  illustration  of  this  rule  would 
occur  in  case  of  lire.  It  is  the  opinion  of 
the  court  that  it  did  occur  in  the  case  at 
bar.  While  the  defendant's  agent  did  not 
refuse  to  deliver  the  goods,  nor  claim  title 
in  them,  nevertheless,  under  the  circum- 
stances, he  exercised  a  dominion  over  them, 
in  refusing  the  key,  more  disastrous  to  the 
plaintiff  than  an  ordinary  delay  for  a 
month  to  allow  him  to  enter  the  storeliouse. 
Upon  the  plaintiff's  demand,  emphasized  by 


d.  Goods  lost,  stolen,  misplacedf  or 
otheneise  beyond  carrier^ s  power  to 
deliver. 

In  38  Cyc.  2018,  it  is  said:  "A  defendant 
cannot  be  charged  with  a  conversion  of 
goods  unless  be  had  an  actual  or  construct- 
ive possession  of  them  at  the  time  of  the 
conversion  alleged." 

And  in  Hawkins  v.  Hoffman,  6  Hill,  586, 
41  Am.  Dec.  767,  it  was  said  that  demand 
and  refusal  are  evidence  of  a  conversion 
only  where  the  carrier  is  in  such  a  condi- 
tion that  it  might  have  delivered  the  prop- 
erty if  it  would.  To  the  same  effect  is 
Hett  V.  Boston  &  M.  R.  Co.  69  N.  11.  139, 
44  Atl.  910. 

In  a  number  of  cases  the  rule  has  been 
laid  down  that  conversion  by  a  carrier  is 
nut  shown  by  mere  nondelivery  or  refusal 
to  deliver  on  demand,  if  the  goods  have 
been  lost  or  stolen.  Central  R.  &  Bkg.  Co. 
V.  Lampley,  76  Ala.  357,  52  Am.  Rep.  334; 
Bowlin  V.  Nye,  10  Cufth.  416;  Moses  v.  Nor- 
ris,  4  N.  H.  304;  Magnin  v.  Dinsmore,  70  N. 
Y.  410,  26  Am.  Rep.  608;  Goldbowitz  v. 
Metropolitan  Exp.  Co.  91  N.  Y.  Supp.  318; 
Rosen f eld  v.  Central  Vermont  R.  Co.  Ill 
App.  Div.  371,  97  N.  Y.  Supp.  905;  Hawkins 
V.  Hoffman,  6  Hill,  686,  41  Am.  Dec.  767; 
Delaware  Bank  v.  Smith,  1  Edm.  Sel.  Cas. 
351;  Johnson  v.  Strader,  3  Mo.  359;  Loeff- 
ler  V.  Keokuk  Northern  Line  Packet  Co. 
7  Mo.  App.  185;  Chicago,  R.  I.  A  P.  R.  Co. 
T.  Barrett,  111  C.  C.  A.  158,  190  Fed.  118; 
Owen  V.  Leviryn,  1  Vent.  223;  Attersol  v. 
Briant,  1  Campb.  409. 

In  Packard  v.  Getman,  4  Wend.  613,  21 
Am.  Dec.  166,  it  was  held  that  where,  at 
the  time  of  demand  and  refusal,  it  did  not 
appear  that  the  goods  were  in  the  possession 
of  the  carrier,  but  the  presumption  was 
that  they  had  been  lost  or  stolen,  trover 
would  not  lie  against  the  carrier,  even 
though  the  loss  or  theft  may  have  been  by 
its  negligence. 

The  rule  was  laid  down  in  Taugher  v. 
Northern  P.  R.  Co.  21  N.  D.  Ill,  129  N. 
W.  747,  that  the  burden  of  proving  conver- 
sion in  an  action  against  a  carrier  is  upon 
the  plaintiff;  that  demand  and  refusal 
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might  be  prima  facie  evidence  of  conversion, 
or  might  in  some  instances  establish  con- 
version, but  were  evidence  thereof  only 
where  the  carrier  was  in  position  at  Die 
time  to  deliver  the  property,  and  that  if  it 
had  been  lost  or  stolen,  even  though  through 
the  carrier's  negligence,  trover  would  not 
lie.  It  was  accordingly  held  that  conver- 
sion was  not  shown  where  the  property  at 
the  time  of  the  demand  had  disappeared 
from  the  car,  and  no  explanation  was  given 
of  its  loss,  although  in  an  action  on  the  con- 
tract for  failure  to  deliver,  the  burden  of 
explaining  the  loss  would  have  been  upon 
the  carrier. 

And  in  VVaraslev  v.  Atlas  S.  S.  Co.  168  N. 
Y.  633,  86  Am.  St.  Rep.  699,  61  N.  E.  896, 
it  was  said  that  there  are  eases  in  which 
evidence  of  demand  and  refusal  is  sufficient 
to  sustain  a  recovery  in  conversion,  but 
this  rule  applies  against  common  carriers 
only  in  exceptional  cases;  that  the  general 
rule  is  that  a  common  carrier  is  not  liable 
in  conversion  for  nonfeasance,  although  it 
may  be  liable  for  negligence.  It  was  ac- 
cordingly held  that  a  carrier  was  not  liable 
for  conversion  where,  at  the  time  of  the 
demand,  the  property  could  not  be  found, 
although  it  was  subsequently  discovered  up- 
on another  part  of  the  vessel  on  which  it 
was  being  carried,  and  it  did  not  appear 
how  the  property   had  been  misplaced. 

In  St.  Louis  &.  S.  F.  R.  Co.  y.  Dunham, 
36  Okla.  724,  129  Pac.  862,  where  a  carrier 
which  refused  delivery  of  goods  unloaded 
at  destination  on  the  previous  day  reshipped 
them  to  another  point,  and  was  unable  to 
locate  them,  it  was  held  liable  for  conver- 
sion. 

On  the  principle  that,  to  support  an  ac- 
tion against  a  carrier  for  conversion  on  the 
ground  of  wrongful  refusal  to  deliver  goods 
transported  by  it,  it  must  appear  that  the 
goods  were  in  its  possession  at  the  time  of 
the  demand,  it  was  held  in  Southern  Exp. 
Co.  v.  Sinclair,  130  Ga.  372,  60  S.  E.  849, 
that  where  it  appeared  that,  at  the  time  of 
the  demand,  the  goods  had  been  burned  in 
a  warehouse  in  which  they  had  been  depos- 
ited, the  carrier  was  not  liable  for  conver- 
sion, even  if  it  had  been  negligent  in  fail- 


itancy  or  delay  to  give  him  the  quickest 
poasibJe  pusBeKsion  of  IiIb  goods  was  wrong- 
ful. And,  BS  we  understand  the  law,  a 
wrongful  detention  upon  pro;)er  deinand  will 
support  an  action  of  trovt^r.  In  Fifield 
V,  Maine  C.  R,  Co.  82  Me.  77,  it  is  said:  "To 
conatitute  it,  there  muat  have  been  either 
a  wrongful  taking,  or  wrongful  detainer, 
or  an  illegal  using,  or  a  misusing,  or  an 
illegal  BBSumption  of  ownership,"  In  Fern- 
aid  V.  aiaee,  37  Me.  289,  it  ia  said:  "To 
make  out  a  conversion,  there  must  be  proof 
of  a  wrongful  poMesBioa,  or  of  the  exercise 
of  a  dominion  over  it,  in  exclusion  or  defi- 
ance of  the  owner's  right,  or  an  unauthor- 
ized and  injurious  use,  or  of  a  wrongful  de- 
tention after  demand."  To  the  same  effect 
IB  Fuller  V,  Tabor,  39  Me.  518.  Cooley  on 
Torts,  524,  says:  "Any  distinct  act  of  dair.in- 
ion  wrongfully  exerted  over  one's  property, 
in  denial  of  his  right  or  inconsistent  with 


applied  it  to  his  oirn  use.  Uoea  be  exercise 
a  dominion  over  it  in  eichision  or  in  deS' 
ance  of  the  plaintiif's  right!  If  be  dots, 
that  is  in  law  a  conversion,  be  it  for  bia 
own  or  another  person's  use."  We  think  the 
rule  is  too  well  established  to  require  fur- 
ther citation  that,  when  one  person  exer- 
ciaea  a  dominion  over  personal  property  in- 
consistent with  the  possession  of  the  owner, 
in  consequence  of  which  the  properly  ia  lost 
or  destroyed,  the  exercise  of  aucb  dominioD 
constitutes   a   converBian. 

Nor,  in  the  case  at  bar,  can  the  intfntiiw 
with  which  the  defendant's  agent  wilhheld 
the  key  become  material.  2S  Am.  Knc.  Law, 
2d  ed.  flSl,  and  cases  cited;  38  Cyc.  202S. 
See  also  Ingalli  v.  Bulkley,  16  III-.  224. 

In  accordance  with  the  terms  of  the  re- 
port, the  entry  must  be: 

Judgment  for  the  plaintilT  for  t2.<100  and 
interest  from  date  of  tbe  writ. 


ing  to  deliver  the  goods.  It  was  said  that 
B,  sliipper  could  not  sue  for  conversion  and 
recover  by  proving  at  moat  negligence  in 
tailing  to  deliver  promptly,  and  a  destruc- 
tion by  fire  while  the  property  was  stored. 

In  Clark  v.  American  Exp.  Co.  130  Iowa, 
254,  lOe  N.  W.  842,  where  it  appeared  that 
the  gooila  were  delayed  in  transit,  it  was 
said  that  demand  made  on  the  carrier  on 
the  day  agreed  upon  for  delivery  would 
not  necessarily  amount  to  conversion;  that 
failure  to  deliver  when  demanded,  if  due 
to  negligence  of  the  carrier  alone,  would 
not  in  itself  conatitute  a  conversion. 

Where  at  the  time  of  the  demand  to  de- 
liver within  a  specified  time,  the  goods 
were  so  far  distant  that  it  was  a  physical 
impossibility  to  comply  therewith,  it  was 
held  in  Rubin  t.  Wells  Fargo  Exp.  Co.  85 
N.  Y.  Supp,  1108.  that  there  had  not  been 
such  an  absolute  refusal  to  deliver  the  goods 
as  would  entitle  the  owner  to  maintain  tro- 

Where  the  evidence  was  conflicting  aa  to 
whether  goods  delivered  to  a  connecting 
carrier  for  shipment  were  received  by  the 
defendant  for  carriage  to  destination,  an 
instruction  Is  erroneous  which  ignores  the 
defendant's  claim  that  it  did  not  receive 
the  goads,  and  charges  simply  that  it  is 
liable  for  conversion  if  it  failed  to  deliver 
the  goods  on  demand  of  the  shipper  at  the 
point  of  destination  within  a  reasonable 
time  after  they  were  received,  or  couM  have 
been  received,  in  the  ordinary  course  of 
transportation.  Chicago,  B.  t  Q.  R.  Co.  v. 
Goldman,  46  111.  App.  625. 

And  where  there  was  evidence  that  the 
goods  in  question  had  never  been  delivered 
to  the  carrier,  it  was  held  in  Packard  T. 
Oetinan,  6  Cow.  767,  16  Am.  Dec.  47.i,  that 
the  question  whether  failure  to  deliver  on 
demand  constituted  a  conversion  should 
have  been  submitted  to  the  jury. 

Conversion  is  not  shown  by  the  fact  that 
60  L.R.A.{N.S.) 


an  express  company  tailed  on  demand  to 
deliver  a  trunk  because  it  could  not  be 
found,  and  later  discovered  it  at  another 
station  and  offered  delivery.  Wells,  F.  k 
Co.  V.  Hanson,  41  Tex.  Civ.  App.  174,  91  S. 
W.   321. 

In  Marcus  v.  Chicago,  H.  k  St.  P.  R.  Co. 
187  111.  App.  638,  the  court,  in  holding  that 
an  action  for  conversion  for  failure  to  de- 
liver goods  could  not  be  maintained,  point- 
ed out  the  fact  that,  at  the  time  of  the  de- 
mand, the  goods  were  not  in  the  carrier'a 
possession,  but  were  in  tbe  warehouM  of  a 


.  Mistake  a»  to  arrival, 

not  necessarily  shown  bj 
failure  of  a  carrier  to  deliver  goods  upon- 
demand,  through  an  erroneous  belief  that 
thev  have  not  arrived.  Louisville  &  N.  R. 
Co."v.  Campbell,  7  Heisk.  253. 

A  carrier  is  not  liable  for  conversion,  al- 
though it  erroneously  informs  tbe  owner, 
upon  his  demand  for  tbe  goods,  that  they 
have  not  arrived,  if  the  owner  ia  afterward 
notified  by  the  carrier  of  their  arrival,  but 
fails  to  remove  them,  and  fourteen  days 
after  the  notice  they  are  destroyed  by  lire 
in  the  carrier's  warehouse,  Williams  v. 
Delaware  A  H.  Canal  Co.  63  Hun.  635,  SS 
N.  Y.  S.  R.  618,  6  N.  Y.  Supp.  38. 

But  in  Louisville  &  N.  R.  Co.  v.  Lawgon, 
88  Kt.  496,  11  S.  W.  611,  a  carrier  which 
erroneously  informed  tbe  shipper,  upon 
various  demands  tor  the  goods,  that  tkej 
had  not  arrived,  was  held  liable  for  con- 
version, where  the  goods,  which  were  in- 
tended for  fall  trade,  arrived  in  September. 
and  remained  undiacorered  in  the  station 
until  December.  It  was  said:  "We  do  not 
mean  to  decide  that  a  mere  delay  by  a 
carrier  in  delivering  gooda  amounts  to  a 
'raion.  He  is  not  bound  to  deliTer  an- 
demand  ia  made.    But,  when  mad^  ba 
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must  know  whether  the  property  is  at 
hand;  and,  if  it  be,  and  he  wrongfully 
fails  to  dclivei:  it,  he  cannot  escape  thv 
charge  of  conversion  because  he  did  not, 
in  express  words,  refuse  to  deliver  it,  but 
informs  the  consignee  it  has  not  come  to 
hand,  when  he  is  bound  by  law  to  know 
otherwise.  Such  conduct  on  his  part  should 
be  r^^rded  as  a  misfeasance,  and  not  as  a 
mere  nonfeasance." 

/.  Mi8cellaneotis» 

The  fact  that  part  of  a  cargo  rightfully 
demanded  by  the  consignor  after  the  con- 
signee had  stopped  payments  had  been 
placed  in  the  bottom  of  the  vessel,  and 
could  not  be  unloaded  without  removing 
the  balance  of  the  cargo,  was  held  in  Thomp- 
son V.  Trail,  6  L.  J.  K.  B.  34,  2  Car.  &  P. 
334,  9  Dowl.  &  R.  31,  6  Barn.  &  G.  36,  not 
to  relieve  the  carrier  from  liability  for  con- 
version, where  its  refusal  to  deliver  before 
shipment  was  not  placed  upon  this  ground, 
but  upon  the  ground  that  a  bill  of  lading 
had  been  signed  to  deliver  the  cargo  to  an- 
other   person. 

In  Loeffler  ▼.  Keokuk  Northern  Line 
Packet  Co.  7  Mo.  App.  185,  it  was  held  that 
the  condition  imposed  by  the  carrier,  that 
the  shipper,  without  examination,  jshould 
receipt  for  the  goods  as  being  in  good  order, 
when  in  fact  the  packages  had  Wn  broken 
open  and  some  of  the  goods  appeared  to 
be  missing,  was  not  reasonable,  and  that 
a  refusal  to  deliver  except  on  this  condi- 
tion was  equivalent  to  an  absolute  refusal, 
and  constituted  a  conversion. 

In  Danciger  Bros.  v.  American  Exp.  Co. 
172  Mo.  App.  391,  158  S.  W.  466,  an  ex- 
press company  which  undertook  to  carry 
goods  C.  O.  D.,  and  in  case  they  were  not 
delivered  and  paid  for  by  the  consignee 
within  thirty  days,  to  return  them  to  the 
consignor,  who  agreed  to  pay  the  return 
charges,  was  held  liable  for  conversion, 
where,  upon  return  of  the  goods,  the  carrier 
offered  to  deliver  them  to  the  consignor  only 
on  the  condition  that  he  would  release  it 
from  liability  or  claim  for  damages  for 
nondelivery. 

In  Valentine  y.  Long  Island  R.  Co.  187 
N.  Y.  121,  79  N.  E.  849,  it  was  held  that 
a  carrier  was  not  liable  for  conversion  if, 
after  receiving  property  for  transportation, 
it  discovered  that  the  property  belonged  to 
it,  and  for  that  reason  refused  delivery  to 
the  shipper. 

III.  Effect  of  auhaequent  tender. 

Where,   upon   the  consignee's  refusal  to 
accept  the  goods,  the  consignor  demanded 
them  of   the  carrier,  but  was  erroneously 
informed  that  they  had  been  delivered  to 
the  consignee,  and  the  carrier  a  few  days 
later  informed  the  consignor  of  the  refusal 
of  the   consignee  to  accept,  and   requested 
directions    as    to    the    distribution    of    the 
goods,  it  was  held  that  the  consignor  could  | 
not  thereafter  maintain  an  action  of  trover  j 
for  the  goods.     Fishman  v.  Piatt,  90  N.  Y.  | 
Supp.  354. 
00  L.K.A.(N.S.) 


And  in  Gaulian  v.  St.  Lawrence  &  O.  R. 
Co.  3  Ont.  App.  Rep.  392,  the  court,  while 
holding  that  a  proper  demand  and  refusal 
had  not  been  established,  was  evidentlv  of 
the  opinion  that  trover  could  not  be  main- 
tained even  if  demand  and  refusal  had  been 
shown,  wliere,  before  the  bringing  of  the 
action,  the  carrier  offered  to  deliver  the 
goods. 

Conceding  that  refusal  by  a  carrier  to 
deliver  goods,  followed  by  an  unconditional 
tender  immediately  or  within  a  reasonable 
time,  might  amount  only  to  such  a  technical 
conversion  as  to  entitle  the  owner  to  nomi- 
nal damages  only,  the  court  in  Sutton  v. 
Great  Northern  R.  Co.  9!)  Minn.  376,  109 
N.  W.  815,  held  that  in  this  instance  there 
had  been  no  subsequent  unconditional  ten- 
der, where  two  days  after  the  refusal  to 
deliver,  the  carrier  notified  the  owner  that 
the  property  (live  stock)  was  in  a  livery 
stable  at  the  |Krint  of  destination,  at  tlie 
owner's  expense,  and  that  the  carrier  had 
nothing  more  to  do  with  the  matter. 

See  also  Williams  v  Delaware  &  H.  Can- 
al Co.  under  II.  e,  supra. 

IV.  Necessity  of  demand. 

As  to  necessity  in  general  of  demand  to 
support  action  of  trover,  see  notes  in  1 
LJl.A.  305,  and  9  L.R.A.  817. 

The  rule  is  well  established  that,  in  order 
to  maintain  an  action  for  conversion 
against  a  carrier  on  the  ground  of  n^fusal 
to  deliver  the  property,  there  must  ordina- 
rily be  a  demand  therefor.  Louisville  &  N. 
R.  Co.  V.  Britton,  145  Ahi.  664,  39  So.  68.'^; 
Louisville  &  N.  R.  Co.  v.  Kauffman,  141 
Ala.  671,  37  So.  659;  Atlantic  Coast  Line  R. 
Co.  v.  McRee,  12  Ga.  App.  137,  76  S.  E. 
1057;  Clark  v.  American  Exp.  Co.  130  Iowa, 
254,  106  N,  W.  642;  Robinson  v.  Austin,  2 
Gray,  564;  Jarrett  v.  Great  Northern  R. 
Co. '74  Minn.  477,  77  N.  W.  304;  Baruch 
V.  Piatt,  114  N.  Y.  Supp.  26;  St.  Louis 
Southwestern  R.  Co.  v.  Tyler  Coflin  Co. 
—  Tex.  Civ.  App.  — ,  81  S.  W.  826;  Davies 
V.  Texas  C.  R.  Co.  —  Tex.  Civ.  App.  — , 
133  S.  W.  295, 

A  demand  and  refusal  to  deliver,  so  as 
to  render  the  carrier  liable  for  conversion, 
are  not  shown  by  the  fact  that  the  con- 
signor, having  heard  nothing  from  the 
goods,  asked  the  carrier  what  had  become  of 
them,  and  received  answer  that  it  did  not 
know.  St.  Louis  Southwestern  R.  Co.  v. 
Tyler  Coffin  Co.  —  Tex.  Civ.  App.  — ,  81 
S.  W.  826. 

Where  a  forwarder  and  distributer  of 
goods  refused,  in  violation  of  its  contract, 
to  forward  and  deliver  the  goods  at  desti- 
nation unless  the  charges  were  paid  in  ad- 
vance, it  was  held  in  L^  v.  Fidelity  Storage 
&  Transfer  Co.  51  W^ash.  208,  98  Pac.  658, 
that  a  demand  by  the  owner  for  the  goods 
at  destination  was  not  a  condition  prece- 
dent to  the  maintenance  of  an  action  for 
conversion,  since  the  demand  upon  the  car- 
rier to  perform  an  act  which  it  already 
had  refused  to  do  would  have  been  idle. 

Where  there  was  a  conflict  in  the  evi- 
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dence  aa  to  whether  there  had  been  demand 
and  refusal  to  deliver  the  goods,  it  was 
held  in  Louisville  &  N.  R.  Co.  v.  Kauffman, 
141  AhL.  671,  37  So.  659,  that  a  verdict 
against  the  carrier  would  not  be  disturbed. 
To  support  an  action  for  conversion 
against  a  railroad  company  for  refusal  to 
deliver  a  trunk,  it  ia  not  necessary  to  show 
demand  upon  the  directors  of  the  company, 
where  demand  has  been  made  upon  the  bag- 
gage master  and  the  general  agent,  who 
are  intrusted  with  the  business  of  receiv- 
ing, keeping,  and  delivering  trunks.  Cass 
r.  New  York  &  N.  H.  R.  Co.  1  E.  D.  Smith, 
522.  &.  £.  H. 


BTEBRASKA  SUPRBMB  COURT. 

STATE  OF  NEBRASKA  EX  REL.  JOHN 
W.  GILBERT  at  al.,  Appts., 

V. 

CHARLES  DILLEY  et  al. 

(—  Neb  — ,  145  N.  W.  999.) 

School  —  reUg:loii8  aerrloes  in  school- 
house  —  Talldlty. 

1.  Holding  Sunday  school  or  religious 
meetings  in  a  country  schoolhouse  so  infre- 
quently as  not  to  exceed  four  times  a  year, 
and  which  do  not  interfere  with  the  school 
work,  does  not  constitute  the  schoolhouse  a 
"place  of  worship"  within  the  meaning  of 
§  4,  art.  1,  of  the  Constitution. 

Same  —  compelling  dosing  of  school- 
house. 

2.  The  courts  will  not  compel  the  school 
district  board,  by  mandamus,  to  close  the 
schoolhouse  for  the  purpose  of  excluding 
such  meetings,  at  the  instance  of  a  taxpayer 
who  is  not  required  to  ccmtribute  anything 
whatever  to  the  support  of  such  meetings 
or  the  repair  of  the  schoolhouse  in  which 
they  are  held. 

(March  13,  1914.) 

Headnotes  by  Barnes,  J. 


APPEAL  by  relators  from  a  judgment 
of  the  District  Court  for  Saline  Coun- 
ty dismissing  a  petition  for  a  writ  of  man- 
damus to  compel  respondents  to  keep  a 
schoolhouse  closed  to  the  public  as  a  place 
of  worship.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  £.  Addie  and  George  H. 
Hastings,  for  appellants: 

Appellees  have  converted  said  school- 
house  into  a  ;^lace  of  worship. 

Church  V.  Bullock,  104  Tex.  1,  16  L.RJi. 
(N.S.)  861,  109  S.  W.  115:  SUte  v.  Swink. 
20  N.  C.  492    (4  Dev.  k  B.  L.  358). 

Appellees  have  no  right  to  use  or  permit 
the  schoolhouse  to  be  used  for  aught  but 
school  purposes,  if  any  of  the  taxpayers 
object, — and  no  person  can  be  compelled  to 
support  any  place  of  worship  against  his 
consent. 

Church  V.  BuHock,  supra;  Dorton  t. 
Heam,  67  Mo.  801;  Board  of  Education  v. 
Minor,  23  Ohio  St.  211,  18  Am.  Rep.  233; 
High,  Inj.  §  792;  Perry  v.  Kinnear,  42  IlL 
160;  Spencer  v.  Joint  School  Dist.  15  Kan. 
260,  22  Am.  Rep.  .268;  School  Dist  v.  Ar- 
nold, 21  Wis.  658 ;  Sc^field  v.  Eighth  School 
Dist.  27  Conn.  499 ;  Bender  v.  Streabich,  182 
Pa.  251,  37  Atl.  853;  Weir  v.  Day,  35  Ohio 
St.  143;  State  ex  rel.  Weis  v.  School  Board, 
76  Wis.  177,  7  L.R.A.  330,  20  Am.  St.  Rep. 
41,  44  N.  W.  967;  SUte  ex  rel.  Freeman  v. 
Scheve,  65  Neb.  853,  59  L.R.A.  927,  91  N. 
W.  846,  93  N.  W.  169. 

A  corporation  can  exercise  only  such 
powers  as  are  specifically  given  to  it  by 
law,  or  such  as  are  necessary  to  carry  into 
effect  some  bpeciiied   powers. 

St.  Louis  V.  Russell,  9  Mo.  507;  Blair  v. 
Perpetual  Ins.  Co.  10  Mo.  569,  47  Am.  Dee. 
129;  Wilson  v.  School  Dist.  32  N.  H.  118; 
Giles  V.  School  Dist.  31  N.  H.  304;  Harris 
V.  School  Dist.  28  N.  H.  58;  Sheldon  v. 
Centre  School  Dist.  25  Conn.  224;  Hyaong 


Note,  ^  Use  of  public  school  property 
for  other  than  school  purposes. 

The  earlier  cases,  on  this  question  are 
collected  in  the  note  to  Herald  v.  Board  of 
Education,  31  L.R.A.(N.S.)  588. 

See  also  note  on  lease  or  license  of  public 
buildings  for  private  purpose  appended  to 
case  of  State  ex  rel.  Scott  v.  Hart,  33 
L.R.A.  118,  and  that  on  the  right  of  munic- 
ipal corporation  to  permit  the  use  of  or 
to  lease  its  public  buildings  for  private  pur- 
poses, appended  to  Gottlieb-Knabe  &  Co.  v. 
Macklin,  31  L.R.A.  (N.S.)   580. 

In  Royse  Independant  School  Dist.  v. 
Reinhardt,  —  Tex.  Civ.  App.  — ,  159  S.  W. 
1010,  a  contract  between  tne  trustees  of  an 
independent  school  district  and  a  ball  club 
whereby  the  trustees  leased  to  the  club  a 
portion  of  its  unused  school  campus  for  %\\e 
50  J-.R,A.(K.S,) 


purpose  of  playing  baseball  thereon  during 
vacation,  in  consideration  that  the  dub 
erect  and  maintain  during  the  existence  of 
the  lease  a  suitable  fence  enclosing  the  en- 
tire school  campus  and  grounds,  such  fence 
to  become  the  property  of  the  school  district, 
the  use  of  the  grounds  being  so  restricted  as 
not  to  permit  of  injury  to,  or  waste  of,  the 
school  property,  or  interference  with  the 
conduct  of  the  school,  was  held  not  ultra 
vires  or  unauthorized. 

The  authority  of  trustees  of  a  special 
school  district  to  lease  the  auditorium  in  a 
school  building  for  entertainments  sucli  as 
moving  picture  exhibitions,  etc.,  was  denied 
in  Special  Tax  School  Dist.  v.  Lewis,  63 
Fla.  691,  57  So.  614,  where  the  title  to  the 
land  and  building  was  in  the  county 
board  of  public  instruction.  W.  A.  %, 
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V.  School  Diet.  164  Pa.  629,  26  L.R.A.  203, 
44  Am.  St.  Rep.  632,  30  Atl.  482. 

Messrs.  R.  M.  Proudflt  and  Aldrlch  & 
Fuller,  for  appellees: 

The  school  board  was  within  its  clear 
legal  right  in  permitting  the  use  of  the 
schoolhousc  for  such  meetings  when  said 
schoolhouse  was  not  required  for  school 
purposes. 

Sugar  V.  Monroe,  108  La.  677,  69  L.R.A. 
723,  32  So.  961;  Grcenbanks  v.  Bcutwell, 
43  Vt.  207;  Harmony  Twp.  v.  Osborne,  9 
Ind.  458;  Barnes's  Appeal,  6  R.  1.  591; 
Lewis  V.  Bateman,  26  Utah,  434,  73  Pac. 
509. 

Xo  constitutional  provision  is  violated  by 
the  temporary  use  of  the  public  schoolhouse 
for  religious  meetings,  when  said  school- 
house  is  not  required  for  school  purposes. 

Nichols  y.  School  Directors,   93   III.  .61, 

34  Am.  Rep.  100;  Davis  v.  Boget,  50  Iowa, 
11;   Townsend  v.  Hagan,  36  Iowa,  194. 

Ihe  use  of  the  schoolhouse  for  occasional 
religious  meetini^")  does  not  constitute  said 
BchooihoiUMi  a  place  of  worship  within  the 
meaning  of  §  4,  art.  1,  of  the  Constitution 
of  the  state  of  Nebraska.  ' 

Ciiurch  V.  Bullock,  —  Tex.  Civ.  App.  — , 
100  S.  W.  1025;  Nichols  v.  School  Direct- 
ors. 93  111.  61,  34  Am.  Rep.  160;  Davis  v. 
Bojt^t,   50   Iowa,   11;    Townsend   v.  Hagan, 

35  Iowa,  194;  Hackett  v.  Brooksville  Grad- 
ed School  Dist.  120  Ky.  608,  69  L.R.A.  692, 
11?  Am.  St.  Rep.  699,  87  S.  W.  792,  9  Ann. 
C48.  36;  Pfeifler  v.  Board  of  Education,  118 
Mich.  560,  42  L.R.A.  636,  77  N.  W.  260; 
Moore  v.  Monroe,  64  Iowa,  367,  52  Am.  Rep. 
444,  20  N.  W.  475;  Billard  v.  Board  of 
Education,  69  Kan.  53,  66  L.R.A.  166,  105 
Am.  St.  Rep.  148,  76  Pac.  422,  2  Ann.  Cas. 
521;  Cooley,  Const.  Lim.  4th  ed.  p.  587. 

Relators  do  not  show  such  interest  in 
the  matter  as  would  entitle  them  to  the 
relief  prayed. 

State  ex  rel.  Gillilan  v.  Home  Street  R. 
Co.  43  Neb.  830,  62  N.  W.  225;  State  ex 
rel.  Grove  v.  McGuire,  74  Neb.  769,  105  N, 
W.  471;  State  ex  rel.  Cronin  v.  Cronin,  75 
Neb.  738,  106  N.  W.  986. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

On  the  18th  day  of  August,  1911,  John 
W.  Gilbert  and  John  M.  Simmons  filed  their 
petition  in  the  district  court  of  Saline 
county,  praying  for  a  writ  of  mandamus 
to  comp^  the  school  district  board  of  dis- 
trict No.  13,  of  that  county,  composed  of 
Charles  Dilley,  director,  John  Barney,  mod- 
erator, and  August  Barney,  treasurer,  to 
keep  the  schoolhouse  in  that  district  closod 
to  the  public  as  a  place  of  worship  on  the 
first  day  of  the  week,  commonly  called 
Sunday,  and  on  other  days.  Relators 
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moved  the  court  to  grant  them  an  alterna- 
tive writ  of  mandamus,  as  prayed  for  in 
their  petition.  The  grounds  on  which  the 
writ  was  sought  were  that  the  respondents 
had  converted  the  schoolhouse  into  a  place 
of  worship,  and  had  compelled  the  relators 
to  support  a  place  of  worship  against  their 
consent,  and  contrary  to  the  provisions 
of  §  4,  art.  1,  of  the  Constitution^  wliich 
provides:  "All  persons  have  a  natural  and 
indefeasible  right  to  worship  Almighty  God 
according  to  the  dictates  of  their  own  con- 
science. No  person  shall  be  compelled  to 
attend,  erect,  or  support  any  place  ol  wor- 
ship against  his  consent,  and  no  preference 
shall  be  given  by  law  to  any  religious  socie- 
ty, nor  shall  any  interference  with  the 
rights  of  conscience  be  permitted." 

An  alternative  writ  was  allowed,  and  re- 
spondents by  their  return  admitted  that  on 
infrequent  occasions  they  had  permitted  the 
public  to  use  the  schoolhouse  for  religious 
meetings,  and  that  relators  had  demanded 
that  they  discontinue  such  use.  Respond- 
ents alleged  that  John  W.  Gilbert  was  not 
a  resident  of  said  school  district,  but  was 
only  a  taxpayer  therein;  that  when  the 
schoolhouse  was  built  it  was  agreed  that 
it  might  be  occasionally  used  for  holding 
religious  meetings.  Ihey  also  alleged  that 
during  the  past  live  years  not  more  than 
five  meetings  of  that  kind  had  been  held  in 
the  schoolhouse  in  any  one  year;  that  no 
meetings  of  that  kind  had  been  held  in  said 
schoolhouse  at  night,  or  on  any  days  except 
Sundays  during  the  incumbency  of  the  pres- 
ent board.  Respondents  denied  that  such 
infrequent  meetings  have  resulted  in  any 
damage  to  the  schoolhouse,  and  alleged  that 
the  expense  of  whatsoever  meetings  have 
been  held  has  been  borne  by  those  partici- 
pating in  such  meetings,  and  that  the 
schoolhouse  has  been  kept  in  better  repair 
by  reason  thereof  than  it  otherwise  would 
have  been  kept.  Respondents  also  denied 
that  by  the  holding  of  such  infrequent 
meetings  they  had  converted  the  school - 
house  into  a  place  of  worship,  within' the 
meaning  of  the  Constitution.  They  denied 
that  the  meetings  were  of  a  sectarian  na- 
ture, and  especially  denied  that  the  relators 
had  been  compelled  to  contribute,  or  had 
ever  contributed,  anything  of  value  whatso- 
ever to  the  purpose  of  maintaining  the 
schoolhouse  as  a  place  of  worship.  Re- 
spondents prayed  that  the  alternative  writ 
be  quashed,  that  a  peremptory  writ  be 
denied,  and  that  the  petition  be  dismissed 
at  the  relator's  costs.  Upon  the  issues  thus 
presented,  the  cause  was  tried  to  the  court, 
without  a  jury.  The  findings  and  judgment 
were  for  the  respondents,  and  the  relators 
have  appealed. 

The  first  question  presented  for  gur  de- 
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termination  is:  Have  the  respondents,  by 
their  acts,  converted  or  permitted  the 
schoolhouse  to  be  converted  into  a  place 
of  worship?  The  evidence  discloses  that 
for  the  five  years  last  past  there  has  been 
held  in  the  schoolhouse,  in  said  district, 
Sunday  school  and  religious  meetings  not 
more  than  four  times  each  year;  that  such 
meetings  having  been  held  only  on  Sundays, 
and  have  in  no  way  interfered  with  the 
scholars  in  the  school  work  in  said  district; 
that  relators  have  not  attended  nor  been 
compelled  to  attend  those  meetings.  And 
respondents  contend  that  the  meetings  have 
not  interfered  with  the  rights  of  the  rela- 
tors, and  were  not  of  sulhcient  frequency  to 
make  the  schoolhouse  a  place  of  worship. 
Section  3,  art.  1,  of  the  Constitution  of  the 
state  of  Iowa,  provides:  "The  general  as- 
sembly shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof;  not  shall  any  person 
be  compelled  to  .  .  .  pay  tithes,  taxes, 
or  other  rates  for  building  or  repairing 
places  of  worship,  or  the  maintenance  of 
any  minister  or  ministry,"  Davis  v.  Boget, 
50  Iowa,  11,  was  a  case  where  it  was  sought 
by  mandamus  to  compel  the  respondents  to 
permit  the  use  of  the  schoolhouse  occasion- 
ly  for  religious  worship,  it  was  there  said: 
"We  may  furtiier  say  that  the  use  for  the 
purposes  named  is  but  temporary,  occa- 
sional, and  liable  at  any  time  to  be  denied 
by  the  district  electors,  and  such  occasional 
use  does  not  convert  the  schoolhouse  into  a 
building  for  worship,  within  the  meaning  of 
the  Constitution."  In  Townsend  v.  Hagan, 
35  Iowa,  194,  it  was  sought  to  restrain  the 
directors  of  the  school  district  by  injunc- 
tion from  permitting  the  use  of  the  school- 
house  for  occasional  religious  meetings. 
It  appeared  in  that  case,  as  it  does  in  this 
one,  that  the  voters  had  settled  the  question 
at  a  regular  school -district  meeting,  and  it 
was  there  said:  "We  have  seen  that  the 
statute  confers  the  power  on  the  electors 
of  the  district  when  legally  assembled  to 
make  such  disposition  of  the  schoolhouses 
as  they  may  deem  right  and  proper.  They 
may  permit  any  reasonable  and  proper  use 
of  them  which,  in  their  discretion,  may  be 
determined  upon.  That  the  use  in  the  pres- 
ent case  is  reasonable  clearly  appears  from 
the  facts  agreed  upon,  and  that  it  is  prop- 
er ought  not  to  be  questioned  in  a  Christian, 
state.  Whether  a  court  of  equity  will  en- 
join an  abuse  of  the  discretion,  vested  in 
the  people  of  a  school  district,  -we  do  not, 
as  we  need  not,  determine.  .  In  this  case 
we  hold  that  there  has  been  no  abuse  of 
discretion  whatever." 

In  Nichols  v.  School  Directors,  93  III.  61, 
34  Am.  Rep.  160,  it  was  said:  "A  statute 
authorizing  school  directors  to  grant  the 
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temporary  use  of  public  schooIhouBes,  when 
not  occupied  by  schools,  for  religions,  liter- 
ary, and  other  meetings,  and  for  evening 
and  Sunday  schools,  is  not  unconstitu- 
tional." To  the  same  effect  is  Scofield  v. 
Eighth  School  Dist.  27  Conn.  499. 

As  we  view  the  record,  relators  have 
failed  to  show  that  the  respondents  have 
converted  or  permitted  the  schoolhouse  in 
question  to  be  converted  into  a  "place  of 
worship"  within  the  meaning  of  the  con- 
stitutional provisions  above  quoted. 

llie  next  question  for  our  determina- 
tion is  whether  the  relators  have  been  com- 
pelled to  attend,  erect,  or  support  any  place 
of  worship  against  their  consent.  On  that 
question  the  relator  Gilbert  testified  that 
he  did  not  live  in  the  district,  but  paid 
about  one-sixth  of  the  taxes  collected  there- 
in;- that  he  could  not  tell  how^much  a<ldi- 
tional  tax  he  had  been  compelled  to  pay  by 
reason  of  the  religious  meetings  in  ques- 
tion; that  he  had  never  figured  it  up;  and 
he  was  unable  to  testify  as  to  any  items 
of  expense  due  to  those  meetings;  and  he 
could  not  designate  any  particular  item 
of  expense  occasioned  thereby.  The  testi- 
mony of  the  relator  John  Simmons  was  to 
the  same  effect.  In  fact,  the  relators  failed 
to  show  that  they  had  been  compelled  to 
pay  any  sum  whatever  for  the  support  of 
the  meeting  in  question,  or  for  the  repair 
of  the  schoolhouse  occasioned  by  ^ur^^ 
meetings.  In  fact,  they  failed  to  brin^ 
themselves  within  the  inhibition  of  the  con- 
stitutional provisions  above  quoted.  Jf  thi* 
relators  had  shown  that  the  school hoi^^c 
had  been  used  for  religious  meetings  to 
such  an  extent  as  to  make  it  a  place  of  wor- 
ship, or  that  they  nad  been  compelled  to^ 
pay  anything  for  the  erection,  the  support, 
or  the  repairs  of  the  building  for  that  pur- 
pose, we  might  hold  that  they  were  enti- 
tled to  the  relief  prayed  for. 

But  failing  to  make  such  proof,  it  seems 
tlear  that  the  judgment  of  the  District 
Court  was  right,  and  is  affirmed. 

Hamer,  J.,  concurring: 

It  must  be  conceded  that  any  use  of  the 
schoolhouse  which  prevents  it  from  bein;; 
used  for  school  purposes  is  clearly  objec- 
tionable. In  this  case  religious  meetings 
were  had  occasionally,  but  whether  to  such 
an  extent  as  to  establish  the  character  of 
the  building  as  a  place  of  worship  may  well 
be  doubted.  I  do  not  think  so.  [f  the 
school  officers  should  see  lit  to  use  the  build- 
ing for  the  purpose  of  hearing  a  lecture 
on  geography,  illustrated  by  maps  and 
charts,  there  probably  could  be  no  good 
objection.  If  the  lecture  should  t>e  upon 
astronomy  or  any  kindred  educational. sub- 
ject,   there  could  not  well  be  any   serious 


STATE  EX  BEL.  GILBERT  v.  DILLEY. 


1188 


objection.  Bo,  of  science  and  philosophy, 
law  and  literature,  it  is  the  opinion  of 
the  writer  that  to  impart  knowledge  con- 
cerning religion  and  religious  subjects  is 
educational  to  the  extent  that  our  civiliza- 
tion coders  and  includes  those  subjects.  I 
am  unable  to  see  that  religion  is  so  far 
removed  from  the  general  purposes  of  a 
school  as  not  to  be  tolerated  in  a  moderate 
degree.  Religion  is  a  part  of  our  civiliza* 
tion.  It  is  therefore,  of  necessity,  part  of 
our  education.  An  intelligent  discussion 
of  religion  and  its  kindred  subjects  ap- 
proximates as  nearly  to  the  ordinary  use 
of  a  schoolhouse  as  its  use  for  the  purpose 
of  receiving  a  lecture  on  geography,  phil- 
osophy, history,  or  agriculture,  (chaplains 
at  the  legislature  or  at*  the  penitentiary  do 
not  interfere  with  legislation  or  reform. 
The  discussion  of  v  religion  and  its  relation 
to  our  civilization  ought  to  be  educational 
and  beneficial.  The  occasional  U8«  of  the 
schoolhouse  for  such  a  purpose  ought  not 
to  be  denied. 
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BAUER  &  CIE  et  al. 

V. 

JAMES  O'DONNELL. 

ifQ  U.  S.  1,  67  L.  ed.  1041,  33  Sup.  Ct.  Rep. 

616.) 

■ 

Patents  —  restrictions  on  sales  by  pur- 
chasers. 

1.  The  exclusive  right  to  "make,  use,  and 
vend  the  invention  or  discovery,"  granted 

.  l^  U.  8.  Rev.  Stat.  §  4884,  U.  S.  Comp. 
Stat.  1901,  p.  3381,  to  the  patentee,  his 
heirs  and  assigns,  does  not  include  the  right 
to  limit  by  notice  the  price  at  which  the 
patented  article  may  be  resold  at  retail 
by  a  purchaser  from  jobbers  who  have  paid 
to  the  patentee's  agent  the  full  price  asked. 

Same  ^  sale  or  license  —  notice  of  price 
restriction. 

2.  Attaching  a  notice  to  a  patented  ar- 
ticle which  states  that  the  article  is  licensed 
for  sale  and  use  at  a  specified  price,  that 
a  purchase  is  an  acceptance  of  the  condi- 
tions, and  that  all  rights  revert  to  the  pat- 
entee in  the  event  of  a  violation  of  the 
restriction,  cannot  convert  an  otherwise  ap- 


'  parently  unqualified  sale  into  a  mere  license 
to  use  the  invention. 

(McKenna,   Holmes,  Lurton,   and  Van  De- 
vanter,  JJ.,  dissent.) 

(May  26,  1913.) 

ON  CERTIlTICATE  from  the  Court  of 
Appeals  of  the  District  of  Columbia 
presenting  the  question  of  the  right  of  a 
patentee  to  limit  by  notice  the  price  at 
which  the  patented  article  may  be  resold. 
Negative  answer   returned. 

The   facts  are  stated   in  the   opinion. 

Messrs.  Edwin  J.  Pr indie,  and  Arthur 
Wright,  for  plaintiffs  Bauer  k  Cie: 

A  patentee  may  restrict  the  price  at 
which  the  patented  article  shall  be  sold, 
when  such  restriction  is  contained  in  an 
express  agreement  with  a  licensor;  and  a 
violation  of  such  restriction  is  an  infringe- 
ment of  the  patent. 

Mitchell  V.  Hawley,  16  Wall,  644,  21  L. 
ed.  322;  E.  Bement  k  Sons  v.  National 
Harrow  Co.  186  U.  S.  70,  46  L.  ed.  1058,  22 
Sup.  Ct.  Rep.  747. 

A  patentee  has  the  right  to  restrict  the 
price  at  which  his  article  shall  be  sold  by  a 
license-restriction  notice  attached  to  the 
article,  of  the  same  import  as  the  notice  in 
the  present  case. 

Victor  Talking  Mach.  Co.  v.  The  Fair, 
61  C.  C.  A.  58,  123  Fed.  424;  New  Jersey 
Patent  Co.  v.  Schaefer,  144  Fed.  437,  169 
Fed.  171;  Rubber  Tire  Wheel  Co.  v.  Mil- 
waukee  Rubber  Works  Co.  83  C.  C.  A.  336, 
16-;  Fed.  368;  Goshen  Rubber  Works  v.  Sin- 
gle Tube  Automobile  &  Bicycle  Tire  Co.  02 
C.  C.  A.  183,  106  Fed.  431;  Edison  v.  Ira 
M.  Smith  Mercantile  Co.  188  Fed.  926; 
Waltham  Watch  Co.  v.  Keene,  191  Fed.  855; 
Indiana  Mfg.  Co.  v.  Nichols  &  S.  Co.  190 
Fed.  679;  Automatic  Pencil  Sharpener  Co. 
V.  Goldsmith  Bros.  190  Fed.  205;  Incan- 
descent Gaslight  Co.  v.  CanMo,  12  Rep. 
Pat.  Cas.  262;  Incandescent  Gaslight  Co.  y. 
Brodgen,  16  Rep.  Pat.  Cas.  183;  Badische 
Anilin  und   Soda   Fabrick   v.   Isler    [1906] 

1  Ch.  611,  75  L.  J.  Ch.  N.  S.  411,  84  L. 
T.  N.  S.  367,  22  Times  L.  R.  326,  23  Hop. 
Pat.  Cas.  173;  McGruther  v.  Pitcher  [1904] 

2  Ch.  306,  3  B.  R.  C.  292,  53  Week.  Rep.  158, 
91  L.  T.  N.  S.  678;  National  Phonograph  Co, 
V.  Mench,  27  Times  L.  R.  239,  [1911]  A.  C. 


Note.  ^  The  decision  of  the  United  States 
Supreme  Court  above  reported,  in  holding 
that  a  charge  of  contributory  infringement 
cannot  be  based  upon  a  sale  of  patented 
articles  at  leas  than  the  price  fixed  by  the 
patentee  or  his  assignee,  conclusively  settles 
the  question,  and  renders  a  collection  of  the 
decisions  of  courts  of  less  authority  un- 
necessarv. 

The  decision,  however,  it  should  be  noted, 
does  not  limit  the  right  of  a  manufacturer 
or  producer  to  bind  a  retailer  by  contract 
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(assuming  such  a  contract  to  be  valid)  to 
maintain  a  certain  selling  price.  As  to  the 
validity  of  a  contract  provision  seeking  to 
control  the  price  at  which  an  article  shall 
be  resold,  see  notes  to  Grogan  ▼.  Chaffee,  27 
L.R.A.(N.S.)  395,  and  to  Fisher  Flouring 
Mills  Co.  V.  Swanson,  51  L.R.A.(N.S.)  — . 
As  to  whether  a  condition  imposed  by  a 
manufacturer  as  to  retail  prices  is  binding 
upon  a  retailer  who  purchases  from  a 
middleman,  see  note  to  McGruther  y.  Pitch» 
er,  3  B.  R.  C.  292. 
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336,  80  L.  J.  P.  C.  N.  S.  105,  104  L.  T.  N.  S. 
5,  28  Rep.  Pat.  Cas.  229,  48  Scot.  L.  R.  733 ; 
The  Fair  v.  Dover  Mfg.  Co.  92  C.  C.  A.  43, 
166  Fed.  117;  Edison  Phonograph  Co.  v. 
Kaufmann,  105  Fed.  960;  National  Phono- 
graph Co.  V.  Schlegel,  64  C.  C.  A.  694,  128 
Fed.  733;  New  Jersey  Patent  Co.  v.  Schaef- 
er,  144  Fed.  437;  Edison  Phonograph  Co.  v. 
Pike,  116  Fed.  863;  IngersoU  v.  Snellen- 
berg,  147  Fed.  522;  Winchester  Repeating 
Arms  Co.  v.  Buengar,  199  Fed.  780;  Amer- 
ican Graphophone  Co.  v.  Pickard,  201  Fed. 
646;  Lovell-McConnell  Mfg.  Co.  v.  Inter- 
national Automobile  League,  202  Fed.  219. 

The  right  of  the  patentee  to  restrict  the 
price  at  which  his  article  shall  be  sold  comes 
within  the  principle  decided  in  Henry  v.  A. 
B.  Dick  Co.  224  U.  S.  1,  66  L.  ed.  646,  32 
Sup.  Ct.  Rep.  364. 

The  patentee's  monoply  of  selling  is  co- 
ordinate with  that  of  using  his  patented 
article,  and  subject  to  the  same  degree  of 
control. 

Adams  v.  Burke,  17  Wall.  453,  21  L.  ed. 
700;  E.  Bement  &  Sons  v.  National  Harrow 
Ca  186  U.  S.  70,  46  L.  ed.  1058,  22  Sup.  Ct. 
Rep.  747* 

O'Donnell's  purchase  from  a  jobber  in- 
stead of  from  plaintiffs  does  not  relieve 
him  from  infringement,  as  he  had  notice 
through  the  price  restriction  on  the  label. 

Victor  Talking  Mach.  Co.  v.  The  Fair, 
61  C.  C.  A.  68,  123  Fed.  427;  New  Jersey 
Patent  Co.  v.  Schaefer,  144  Fed.  437,  159 
Fed.  171;  Edison  v.  Ira  M.  Smith  Mer- 
cantile Co.  188  Fed.  925;  Automatic  Pencil 
Sharpener  Co.  y.  Goldsmith  Bros.  190  Fed. 
205. 

The  Bobbs-Merrill  decision  (210  U.  S. 
339,  62  L.  ed.  1086,  28  Sup.  Ct.  Rep.  722) 
does  not  protect  the  defendant. 

The  Fair  v.  Dover  Mfg.  Co.  92  C.  C.  A. 
43,  166  Fed.  117;  Automatic  Pencil  Shar- 
pener Co.  v.  Goldsmith  Bros.  190  Fed.  205; 
Indiana  Mfg.  Co.  v.  Nichols  &  S.  Co.  190 
Fed.  679;  Waltham  Watch  Co.  v.  Keene, 
191  Fed.  865 ;  Edison  v.  Ira  M.  Smith  Mer- 
cantile Co.    188  Fed.   926. 

Messrs.  Daniel  W.  Baker  and  Frank  J. 
Hogan,  for  defendant: 

When  a  patentee  or  his  assignee  has  man- 
ufactured and  sold  for  a  satisfactory  price 
the  article  protected  by  the  patent,  that  ar- 
ticle is  thereafter  "without  the  patent 
monopoly,"  and  it  is  beyond  the  patentee's 
power  to  dictate  its  resale  price. 

Bloomer  v.  McQuewan,  14  How.  639, 
14  L.  ed.  632;  Adams  v.  Burke,  17  Wall. 
463,  21  L.  ed.  700;  Chaffee  v.  Boston  Belt- 
ing Co.  22  How.  217,  16  L.  ed.  240;  Morgan 
Envelope  Co.  ▼.  Albany  Perforated  Wrap- 
ping Paper  Co.  152  U.  S.  425,  38  L.  ed. 
500,  14  Sup.  Ct.  Rep.  627 ;  Keeler  v.  Stand- 
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ard  Folding  Bed  Co.  157  U.  8.  659,  39  L. 
ed.  848,  16  Sup.  Ct.  Rep.  738. 

There  is  a  distinction  between  the  extent 
of  a  patentee's  property  in  and  authority 
over  the  patent  (  i.  e.,  patent  rights),  and 
the  article  manufactured  thereunder  (t.  e^ 
specimen  of  the  patented  article). 

£.  Bement  &  Sons  v.  National  Harrow 
Co.  18&  U.  S.  70,  46  L.  ed.  1058,  22  Sup. 
Ct.  Rep.  747;  Cortelyou  v.  Charles  Enew 
Johnson  k  Co.  207  U.  S.  196,  52  L.  ed. 
167,  28  Sup.  Ct.  Rep.  106;  Patterson  t. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115. 

The  question  presented  by  this  certificate 
has  been  settled  in  defendant's  favor  in 
the  copyright  decisions. 

Bobbs-Merrill  Co.  v.  Straus,  210  U.  8. 
339,  52  L.  ed.  1086,  28  Sup.  Ct.  Rep.  722; 
Charles  Scribner's  Sons  v.  Straus,  210  U. 
S.  362,  52  L.  ed.  1094,^  28  Sup.  Ct.  Rep. 
735. 

Messrs.  Frederick  P.  Fish  and  Thomas 
W.  P«>»lhani,  for  the  Gillette  Safety  Razor 
Company: 

Cases  concerning  resale-price  restrictions 
on  an  unpatented  article  are  simply  ques- 
tions of  contract,  and,  if  they  savor  of  un- 
lawful monopoly,  may  be  within  the  Sher- 
man act,  while  the  essence  of  patent  control 
is  a  lawful  monopoly. 

Dr.  Miles  Medical  Co.  v.  D.  Park  &  Sons 
Co.  220  U.  S.  373,  66  L.  ed.  602,  31  Sup. 
Ct.  Rep.  372. 

Price  restrictions  in  licenses  for  the  sale 
of  patented  articles  are   lawful. 

E.  Bement  &  Sons  v.  National  Harrow 
Co.  186  U.  S.  70,  46  L.  ed.  1068,  22  Sup. 
Ct  Rep.  747. 

A  patentee  reserves  to  himself  all  rights 
to  his  patent  monopoly  not  granted  by  the 
license;  and  one  dealing  with  the  article 
in  a  manner  outside  of  the  right  granted 
is  an  infringer. 

Providence  Rubber  Co.  ▼.  Goodyear,  • 
Wall.  788,  19  L.  ed.  566;  Mitchell  v.  Haw- 
ley,  16  Wall.  644,  21  L.  ed.  322;  Henry  v. 
A.  B.  Dick  Co.  224  U.  S.  1,  66  L.  ed.  645, 
32  Sup.  Ct.   Rep.  364. 

There^  are  such  wide  differences  between 
the  right  of  multiplying  and  vendiag  copies 
of  a  production  protected  by  the  copy- 
right statute,  and  the  rights  secured  to  an 
inventor  under  the  patent  statutes,  that  the 
cases  which  relate  to  one  subject  are  not 
altogether  controlling  as  to  the  other. 

John  D.  Park  k  Sons  v.  Hartman,  12 
Ii.ILA.(N.S.)  136,  82  C.  C.  A.  158,  163  Fed. 
24. 

Mr.  Xathan  Matthews  for  the  Waltham 
Watch  Company. 

Mr.  Horace  Pettit  for  the  Victor 
Machine  Companj. 
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Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Thift  case  is  on  a  certificate  from  the 
court  of  appeals  of  the  District  of  Colum- 
bia.   The  facts  stated  in  the  certificate  are: 

''Bauer  &  Cie.,  of  Berlin,  Germany,  co- 
partners, being  the  assignees  of  letters  pat- 
ent of  the  United  States,  dated  April  5, 
1898,  No.  601,995,  covering  a  certain  water 
soluble  albumenoid  known  as  'Sanatogen,' 
and  the  process  of  manufacturing  the  same, 
about  July,  1907,  entered  into  an  agree- 
ment with  F.  W.  Hehmeyer,  doing  business 
in  the  city  of  New  York,  under  the  trade 
name  of  the  Bauer  Chemical  Company, 
whereby  Hehmeyer  became  and  has  since 
been  the  sole  agent  and  licensee  for  the 
sale  of  said  product  in  the  United  States, 
the  agreement  contemplating  that  Hehmey- 
er should  have .  power  to  fix  the  price  of 
sale  to  wholesalers  or  distributers  and  to 
retailers,  and  to  the  public.  The  agreement 
further  contemplated  that  said  product 
should  be  furnished  Hehmeyer  at  manufac- 
turing cost,  the  net  profits  obtained  by  him 
to  be  shared  equally  by  the  parties  to  the 
agreement.  Since  April,  1910,  this  product 
has  been  uniformly  sold  and  supplied  to  the 
trade  and  to  the  public  by  the  appellants 
and  their  licensees  in  sealed  packages  bear- 
ing the  name  'Sanatogen,'  the  words  'Pat- 
ented in  U.  S.  A.,  No.  601,995,'  and  the 
following : 

"Notice  to  the  Retailer. 

"This  size  package  of  Sanatogen  is  li- 
censed by  us  for  sale  and  use  at  a  price 
not  less  than  one  dollar  ($1).  Any  sale 
in  violation  of  this  condition,  or  use  when 
so  sold,  will  constitute  an  infringement  of 
our  patent  No.  601,995,  under  which  Sanato- 
gen is  manufactured,  and  all  persons  so 
selling  or  using  packages  or  contents  will 
be  liable  to  injunction  and  damages. 
I  "A  purchase  is  an  acceptance  of  this 
condition.  All  rights  revert  to  the  under- 
signed in  the  event  of  violation. 

The    Bauer    Chemical    Co. 

"The  appellee  is  the  proprietor  of  a  re- 
tail drug  store  at  904  F  Street,  N.  W.,  in 
this  city.  He  purchased  of  the  Bauer 
Chemical  Company  for  his  retail  trade 
original  packages  of  said  Sanatogen  bear- 
ing the  aforesaid  notice.  These  packages 
he  sold  at  retail  at  less  than  $1  and,  per- 
sisting in  such  sales,  appellants,  in  March, 
1911,  severed  relations  with  him.  There- 
upon  appellee,  without  the  license  or  con- 
sent of  the  appellants,  purchased  from  job- 
bers within  the  District  of  Columbia,  said 
jobbers  having  purchased  from  appellants, 
original  packages  of  said  product,  bearing 
the  aforeesaid  notice,  sold  said  packages  at 
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retail  at  less  than  the  price  fixed  in  said 
notice,  and  avers  that  he  will  continue  such 
sales." 

The  question  propounded  is:  "Did  the 
acts  of  the  appellee,  in  retailing  at  less 
than  the  price  fixed  in  said  notice,  original 
packages  of  'Sanatogen,'  purchased  of  job- 
bers, as  aforesaid,  constitute  infringement 
of  appellants'  patent?" 

The  protection  given  to  inventors  and 
authors  in  the  United  States  originated  in 
the  Constitution,  §  8  of  article  I.  of  which 
authorizes  the  Congress  "to  promote  the 
progress  of  science  and  useful  arts  by  se- 
curing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective writings  and  discoveries."  This 
protection,  so  far  as  inventors  are  con- 
cerned, has  been  conferred  by  an  act  of 
Congress  passed  April  10,  1790,  and  sub- 
sequent acts  and  amendments.  The  act  of 
1790  (1  Stat,  at  L.  109,  chap.  7),  granted 
"the  sole  and  exclusive  right  and  liberty 
of  making,  constructing,  using,  and  vend- 
ing to  others  to  be  used,  the  said  inven- 
tion or  discovery."  In  1793  (1  Stat,  at  L. 
318,  chap.  11),  the  word  "full"  was  substi- 
tuted for  the  word  "sole,"  and  in  1836  (5 
Stat,  at  L.  117,  §  5,  chap.  367),  the  word 
"constructing"  was  omitted.  This  legis- 
lation culminated  in  §  4884  of  the  Revised 
Statutes,  the  part  with  which  we  are  deal- 
ing being  practically  identical  with  the  act 
of  1870  (16  Stat,  at  L.  198,  §  22,  chap. 
230,  U.  S.  Comp.  Stat.  1901,  p.  3381).  It 
provides  that  every  patent  shall  contain 
"a  grant  to  the  patentee,  his  heirs  and 
assigns,  for  the  term  of  seventeen  years, 
of  the  exclusive  right  to  make,  use,  and 
vend  the  invention  or  discovery." 

The  right  to  make,  use,  and  sell  an  in- 
vented article  is  not  derived  from  the  pat- 
ent law.  This  right  existed  before  and 
without  the  passage  of  the  law,  and  was 
always  the  right  of  an  inventor.  The  act 
secured  to  the  inventor  the  exclusive  right 
to  make,  use,  and  vend  the  thing  patented, 
and  consequently  to  prevent  others  from 
exercising  like  privileges  without  the  con- 
sent of  the  patentee.  Bloomer  v.  Mc- 
Quewan,  14  How.  639,  549,  14  L.  ed.  532, 
637;  Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  fco.  210  U.  S.  405,  426,  62  L.  ed. 
1122,  1130,  28  Sup.  Ct.  Rep.  748.  It  was 
passed  for  the  purpose  of  encouraging  use- 
ful invention  and  promoting  new  and  use- 
ful improvements  by  the  protection  and 
stimulation  thereby  given  to  inventive 
genius,  and  was  intended  to  secure  to  the 
public,  after  the  lapse  of  the  exclusive  privi- 
leges granted,  the  benefit  of  such  inventions 
and  improvements.  With  these  beneficent 
purposes  in  view  the  act  of  Congress  should 
be  fairly  or  even  liberally  construed;  yet, 
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while  this  principle  is  generally  recognized^ 
care  should  be  taken  not  to  extend  by  judi- 
cial construction  the  rights  and  privileges 
which  it  was  the  purpose  of  Ck>ngre8s  to 
bestow. 

In  framing  the  act  and  defining  the  ex- 
tent of  the  rights  and  privileges  secured 
to  a  patentee,  Congress  did  not  use  techni- 
cal or  occult  phrases,  but  in  simple  terms 
gave  an  inventor  the  exclusive  right  to 
make,  use,  and  vend,  his  invention  for  a 
definite  term  of  years.  The  right  to  make 
can  scarcely  be  made  plainer  by  definition, 
and  embraces  the  construction  of  the  thing 
invented.  The  right  to  use  is  a  compre- 
hensive term  and  embraces  within  its  mean- 
ing the  right  to  put  into  service  any  given 
invention.  And  Congress  did  not  stop  with 
the  express  grant  of  the  rights  to  make  and 
to  use.  Recognizing  that  many  inventions 
would  be  valuable  to  the  inventor  because 
of  sales  of  the  patented  machine  or  device 
to  others,  it  granted  also  the  exclusive 
right  to  vend  the  invention  covered  by  the 
letters  patent.  To  vend  is  also  a  term 
readily  understood  and  of  no  doubtful  im- 
port. Its  use  in  the  statute  secured  to  the 
inventor  the  exclusive  right  to  transfer 
the  title  for  a  consideration  to  others.  In 
the  exclusive  rights  to  make,  use,  and  vend, 
fairly  construed,  with  a  view  to  making 
the  purpose  of  Congress  effectual,  reside 
the  extent  of  the  patent  monoply  under 
the  statutes  of  the  United  States.  Bloomer 
V.  McQuewan,  14  How.  549,  14  L.  ed.  537. 
We  need  not  now  stop  to  consider  the  rights 
to  sell  and  convey,  and  to  license  others  to 
sell  or  use  inventions,  which  rights  have 
been  the  subject  of  consideration  in  the 
numerous  reported  cases  to  be  found  in 
the  books.  We  are  here  concerned  with  the 
construction  of  the  statute  in  the  aspect 
and  under  the  facts  now  presented. 

The  case  presented  pertains  to  goods 
purchased  by  jobbers  within  the  District 
of  Columbia,  and  sold  to  the  appellee  at 
prices  not  stated,  and  resold  by  him  at  re- 
tail at  less  than  the  price  of  $1  fixed  in  the 
notice.  The  question,  therefore,  now  before 
this  court  for  judicial  determination,  is: 
May  a  patentee  by  notice  limit  the  price 
at  which  future  retail  sales  of  the  patented 
article  may  be  made,  such  article  being  in 
the  hands  of  a  retailer  by  purchase  from 
a  jobber  who  has  paid  to  the  agent  of  the 
patentee  the  full  price  asked  for  the  arti- 
cle sold? 

The  object  of  the  notice  is  said  to  be  to 
effectually  maintain  prices  and  to  prevent 
ruinous  competition  by  the  cutting  of  prices 
in  sales  of  the  patented  article.  That 
such  purpose  could  not  be  accomplished  by 
agreements  concerning  articles  not  protect- 
ed by  the  patent  monopoly  was  settled  by 
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this  court  in  the  caae  of  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  A  Sons  Co.  220  U. 
S.  373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep.  376, 
in  which  it  was  held  that  an  attempt  to 
thus  fix  the  price  of  an  article  of  general 
use  would  be  against  public  policy  and  void. 
It  was  doubtless  within  the  power  of  Con- 
gress to  confer  such  right  of  restriction 
upon  a  patentee.  Has  it  done  so?  The 
question  has  not  been  determined  in  any 
previous  case  in  this  court,  so  far  as  we  are 
aware.  It  was  dealt  with  under  the  copy- 
right statute,  however,  in  the  case  of  Bobb$- 
Merrill  Co.  v.  Straus,  210  U.  S.  339,  52 
L.  ed.  1086,  28  Sup.  Ct.  Rep.  722.  In  that 
case  it  was  undertaken  to  limit  the  price 
of  copyrighted  books  for  sale  at  retail 
by  a  notice  on  each  book,  fixing  the  price 
at  $1  and  stating  that  no  dealer  was  li- 
censed to  sell  it  for  less,  and  that  a  sale 
at  a  less  price  would  be  treated  as  an  in- 
fringement of  the  copyright.  It  was  there 
held  that  the  statute,  in  securing  to  the 
holder  of  the  copyright  the  sole  right  to 
vend  copies  of  the  book,  conferred  a  pri\i- 
lege  which,  when  the  book  was  sold,  «&» 
exercised  by  the  holder,  and  that  the  riglit 
secured  by  the  statute  was  thereby  ex- 
hausted. The  court  also  held  that  it  was 
not  the  purpose  of  the  law  to  grant  the  fur- 
ther right  to  qualify  the  title  of  future 
purchasers  by  means  of  the  printed  noticf 
afilxed  to  the  book,  and  that  to  give  such 
right  would  extend  the  statute  beyond  its 
fair  meaning,  and  secure  privileges  not  in- 
tended to  be  covered  by  the  act  of  Congress. 
In  that  case  it  was  recognized  that  there 
are  differences  between  the  copyright  stat- 
ute and  the  patent  statute,  and  the  purpose 
to  decide  the  question  now  before  us  was 
expressly  disclaimed. 

Section  4952,  Revised  Statutes  (U.  & 
Comp.  Stat.  1901,  p.  3406),  a  part  of  the 
copyright  act,  secures  to  an  author,  in- 
ventor, designer,  or  proprietor  of  books, 
maps,  charts,  or  dramatic  or  musical  com- 
positions, the  sole  liberty  of  printing,  re- 
printing, publishing,  completing,  copying, 
executing,  finishing,  and  vending  them. 
While  that  statute  differs  from  the  patent 
statute  in  terms  and  in  the  subject-matter 
intended  to  be  protected,  it  is  apparent 
that,  in  the  respect  involved  in  the  present 
inquiry,  there  is  a  strong  similarity  be- 
tween and  identity  of  purpose  in  the  two 
statutes.  In  the  cose  of  patents  the  exclu- 
sive right  to  vend  the  invention  or  discovery 
is  added  to  the  like  right  to  make  and  use 
the  subject-matter  of  the  grant,  and  in  the 
case  of  copyrights  the  sole  right  of  multi- 
plying and  reproducing  books  and  other 
compositions  is  coupled  with  the  simiUr 
right  of  "vending  the  same."  So  far  as  the 
use  of  the  terms  "vend''  and  "vending'*  is 
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concerned,  the  protection  intended  to  be  se- 
cured is  substantially  identical.  The  sale 
of  a  patented  article  is  not  essentially  dif- 
ferent from  the  sale  of  a  book.  In  each 
case  to  vend  is  to  part  with  the  thing  for 
a  consideration.  It  is  insisted  that  the 
purpose  to  be  subserved  by  notices  such  as 
are  now  under  consideration — keeping  up 
prices  and  preventing  competition — is  more 
essential  to  the  protection  of  patented  in- 
ventions than  of  copyrighted  articles;  and 
it  is  said  that  the  copyrighted  article  may 
be  and  usually  is  sold  for  a  lump  consid- 
eration by  the  author  or  composer,  and 
that  he  has  no  interest  in  the  subsequent 
sales  of  the  work,  while  patented  inventions 
require  large  outlays  to  create  and  main- 
tain a  market.  To  some  extent  this  conten- 
tion may  be  based  upon  fact;  nevertheless 
it  is  well  known  that  in  many  instances 
the  compensation  an  author  receives  is  the 
royalties  upon  sales  of  his  book  or  a  per- 
centage of  profits,  which  makes  it  desir- 
able that  he  shall  have  the  protection  of 
devices  intended  to  keep  up -the  market  and 
prevent  the  cutting  of  prices.  But  these 
considerations  could  have  had  little  weight 
in  framing  the  acts.  In  providing  for 
grants  of  exclusive  rights  and  privileges 
to  inventors  and  authors  we  think  Con- 
gresd  had  no  intention  to  use  the  term 
*'vend"  in  one  sense  in  the  patent  act  and 
''vending"  in  another  in  the  copyright  law. 
Protection  in  the  exclusive  right  to  sell  is 
aimed  at  in  both  instances,  and  the  terms 
used  in  the  statutes  are  to  all  intents  the 
same. 

It  is  apparent  that  the  principal  difFer- 
ence    in    the   enactments   lies   in   the   pres- 
ence of  the  word  "use"  in  the  patent  statute 
and  its  absence  in  the  copyright  law.     An 
inventor  has  not  only  the  exclusive  right  to 
make  and  vend  his  invention  or  discovery, 
but  he  has  the  like  right  to  use  it;   and 
when  a  case  comes  fairly  within  the  grant 
of  the  right  to  use,  that  use  should  be  pro- 
tected  by   all   means   properly   within    the 
scope  of  the  statute.    In  E.  Bement  &  Sons 
V.  National  Harrow  Co.   186  U.  S.  70,  46 
L.    ed.    1068,   22    Sup.    Ct.    Rep.    747,    the 
owner  of  a  patent  granted  a  license  to  the 
defendant  to  manufacture  and  sell  harrows 
embodied  in  the  invention  covered  by  the 
patent.     The  license  provided  for  the  pay- 
ment to  the  licensor  by  the  licensee  of  a 
royalty  of  $1    for  each   harrow   or   frame 
sold,  and  stipulated  that  the  licensee  was 
not  to  sell  to  any  person  for  a  less  price 
than  that  named,  and  that  the  license  was 
subject  to  change  from  time  to  time.     The 
case   was  one   arising  upon   license   agree- 
ments,  originating   in   a   state   court,   and 
did    not    involve    the    construction    of    the 
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patent  act  in  the  circumstances  now  dis- 
closed. 

Chief  reliance,  however,  of  the  plaintiff 
in  this  case,  is  upon  the  recent  decision  of 
this  court  in  Henry  v.  A.  B.  Dick  Co.  224 
U.  S.  1,  56  L.  ed.  645,  32  Sup.  Ct.  Rep.  364. 
An  examination  of  the  opinion  in  that  case 
shows  that  the  restriction  was  sustained 
because  of  the  right  to  use  the  machine 
granted  in  the  patent  statute,  distinguish- 
ing in  that  respect  the  patent  from  the 
copyright  act.  In  that  case  a  patented 
mimeograph  had  been  sold  which  bore  an 
inscription  in  the  form  of  a  notice  that  the 
machine  was  sold  with  the  license  restriction 
that  it  might  only  be  used  with  stencil, 
ink,  and  other  supplies  made  by  the  A.  B. 
Dick  Company,  the  owners  of  the  patent. 
The  alleged  infringer  sold  to  the  purchaser 
of  the  mimeograph  a  can  of  ink  suitable 
for  use  with  the  machine,  with  full  knowl- 
edge of  the  restriction,  and  with  the  ex- 
pectation that  the  ink  sold  would  be  used 
in  connection  with  the  machine.  It  is  ex- 
pressly stated  in  the  opinion  that  the  ma- 
chine was  sold  at  cost  or  less,  and  that  the 
patentee  depended  upon  the  profit  realized 
from  the  sale  of  the  nonpatented  ar- 
ticles to  be  used  with  the  machine  for  the 
profit  which  he  expected  to  realize  from  his 
invention  (224  U.  S.  26).  After  comment- 
ing upon  the  copyright  statutes  and  the  re- 
semblance between  the  auUior's  right  to 
vend  copies  of  his  work  and  the  patentee's 
right  to  vend  the  patented  thing,  it  was 
said   (p.  46)  : 

"To  the  inventor,  by  §  4884,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3381), 
there  is  granted  'the  exclusive  right  to 
make,  use,  and  vend  the  invention  or  dis- 
covery.' This  grant,  as  defined  in  Bloomer 
V.  McQuewan,  14  How.  539,  549,  14  L.  ed. 
532,  537,  'consists  altogether  ia  the  right 
to  exclude  everyone  from  making,  using, 
or  vending  the  thing  patented.'  Thus,  there 
are  several  substantive  rights,  and  each  is 
the  subject  of  subdivision,  so  that  one 
person  may  be  permitted  to  make,  but 
neither  to  sell  nor  use,  the  patented  thing. 
To  another  may  be  conveyed  the  right  to 
sell,  but  within  a  limited  area,  or  for  a 
particular  use,  while  to  another  the  paten- 
tee may  grant  only  the  right  to  make  and 
use,  or  to  use  only  for  specific  purposes. 
Adams  v.  Burke,  17  Wall.  453,  21  L.  ed. 
700;  Mitchell  v.  Hawley,  16  Wall.  544,  21 
L.  ed.  822;  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  788,  799,  !•  L.  ed.  566,  669." 
(Italics  in  the  original  opinion.) 

That  case  was  distinguished  from  Bobbs- 
Merrill  Co.  v.  Straus,  supra,  construing 
the  copyright  act,  because  of  the  difference 
in  the  terms  of  the  copyright  and  patent 
statutes,  the  patent  act  conferring  not  only 
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the  right  to  make  and  sell,  but  the  exclu- 
sive right  to  use  the  Bubject-matter  of  the 
patent.  It  was  under  the  right  to  use  that 
the  license  notice  in  question  was  sus- 
tained, and  it  is  obvious  that  the  notice 
in  that  case  dealt  with  the  use  of  the  ma- 
chine, and  limited  it  to  use  only  with  the 
paper,  ink,  and  supplies  of  the  manufac- 
ture of  the  patentee.  While  the  title  was 
transferred,  it  was  a  qualified  title,  giving 
a  right  to  use  the  machine  only  with  cer- 
tain specified  supplies.  It  was  said  in  the 
Dick  Case  that  "there  is  no  eoUision  what- 
ever between  tlie  decision  in  the  Bobbs- 
Merrill  Case  and  the  present  opinion.  Each 
rests  upon  a  construction  of  the  applicable 
statute,  and  the  special  facts  of  the  cases." 

It  is  contended  in  argument  that  the  no- 
tice in  this  case  deals  with  the  use  of  the 
invention,  because  the  notice  states  that 
the  package  is  licensed  "for  sale  and  use 
at  a  price  not  less  than  $1,"  that  a  pur- 
chase is  an  acceptance  of  the  conditions, 
and  that  all  rights  revert  to  the  patentee  in 
event  of  violation  of  the  restriction.  But 
in  view  of  the  facts  certified  in  this  case, 
as  to  what  took  place  concerning  the  article 
in  question,  it  is  a  perversion  of  terms 
to  call  the  transaction  in  any  sense  a  li- 
cense to  use  the  invention.  The  jobber 
from  whom  the  appellee  purchased  had  pre- 
viously bought,  at  a  price  which  must  be 
deemed  to  have  been  satisfactory,  the 
packages  of  Sanatogen  afterwards  sold  to 
the  appellee.  The  patentee  had  no  inter- 
est in  the  proceeds  of  the  subsequent  sales, 
no  right  to  any  royalty  thereon,  or  to  par- 
ticipation in  the  profits  thereof.  The  pack- 
ages were  sold  with  as  full  and  complete 
title  as  any  article  could  have  when  sold 
in  the  open  market,  excepting  only  the  at- 
tempt to  limit  the  sale  or  use  when  sold  for 
not  less  than  $1.  In  other  words,  the  title 
transferred  was  full  and  complete,  with 
an  attempt  to  reserve  the  right  to  fix  the 
price  at  which  subsequent  sales  could  be 
made.  There  is  no  showing  of  a  qualified 
sale  for  less  than  value  for  limited  use 
with  other  articles  only,  as  was  shown  in 
the  Dick  Case.  There  was  no  transfer  of 
a  limited  right  to  use  this  invention,  and 
to  call  the  sale  a  license  to  use  is  a  mere 
play  upon  words. 

The  real  question  is  whether,  in  the  ex- 
clusive right  secured  by  statute  to  ''vend'' 
a  patented  article,  there  is  included  the 
right,  by  notice,  to  dictate  the  price  at 
which  subsequent  sales  of  the  article  may 
be  made.  The  patentee  relies  solely  upon 
the  notice  quoted  to  control  future  prices 
in  the  resale  by  a  purchaser  of  an  article 
said  to  be  of  g^reat  utility  and  highly  de- 
sirable for  general  use.  The  appellee 
and  the  jobbers  from  whom  he  purchased 
60  L.R.A.(N.S.) 


were  neither  the  agents  nor  the  licensees  ol 
the  patentee.  They  had  the  title  to,  and 
the  right  to  sell,  the  article  purchased  with- 
out accounting  for  the  proceeds  to  the  pat- 
entee, and  without  making  any  further  pay- 
ment than  had  already  been  made  in  the 
purchase  from  the  agent  of  the  patentee. 
Upon  such  facts  as  are  now  presented  ve 
think  the  right  to  vend  secured  in  Uie 
patent  statute  is  not  distinguishable  from 
the  right  of  vending  given  in  the  copyright 
act.  In  both  instances  it  was  the  intention 
of  Congress  to  secure  an  exclusive  right  to 
sell,  and  there  is  no  grant  of  a  privilege  to 
keep  up  prices  and  prevent  competition  by 
notices  restricting  the  price  at  which  the 
article  may  be  resold.  The  right  to  vend 
conferred  by  the  patent  law  has  been  exer- 
cised, and  the  added  restriction  is  beyond 
the  protection  and  purpose  of  the  act. 
This  being  so,  the  case  is  brought  within 
that  line  of  cases  in  which  this  court  from 
the  beginning  has  held  that  a  patentee  who 
has  parted  with  a  patented  machine  by 
passing  title  to  a  purchaser  has  placed  the 
article  beyond  the  limits  of  the  monopoly 
secured  by  the  patent  act. 

In  Adams  v.  Burke,  17  Wall.  453,  SI  L. 
ed.  700,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court,  pertinently  said  (p. 
455): 

"The  vast  pecuniary  results  involved  in 
such  cases,  as  well  as  the  public  interest, 
admonish  us  to  proceed  with  care,  and  to 
decide  in  each  case  no  more  than  what  is 
directly  in  issue.     .     .    . 

"The  true  ground  on  which  these  deci- 
sions rest  is  that  the  sale  by  a  person  who 
has  the  full  right  to  make,  sell,  and  use 
such  a  machine  carries  with  it  the  right  to 
the  use  of  that  machine  to  the  full  extent 
to  which  it  can  be  used  in  point  of  time. 

"The  right  to  manufacture,  the  right -to 
sell,  and  the  right  to  use,  are  such  substan- 
tive rights,  and  may  be  granted  or  con- 
ferred  separately   by   the  patentee. 

"But,  in  the  essential  nature  of  things, 
when  the  patentee,  or  the  person  having 
his  rights,  sells  a  machine  or  instrument 
whose  sole  value  is  in  its  use,  he  receives 
the  consideration  for  its  use  and  he  parts 
with  the  right  to  restrict  that  use.  The 
article,  in  the  language  of  the  court,  passes 
without  the  limit  of  the  monopoly.  That 
is  to  say,  the  patentee  or  his  sasignee 
having  in  the  act  of  sale  received  all  the 
royalty  or  consideration  which  he  claims 
for  the  use  of  his  invention  in  that  particu- 
lar machine  or  instrument,  it  is  open  to 
the  use  of  the  purchaser  without  further 
restriction  on  account  of  the  monopoly  of 
the  patentees." 

Bloomer  v.  McQuewan,  supra;  Goodyear 
V.  Beverly  Rubber  Co.  1  Cliff.  348,  354,  Fed. 
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Cas.  No.  5,557;  Chaffee  y.  Boston  Belting 
Co.  22  How.  217,  223,  16  L.  ed.  240,  242; 
Keeler  v.  Standard  Folding  Bed  Co.  157 
U.  S.  659,  39  L.  ed.  848,  15  Sup.  Ct  Rep. 
738. 

Holding  these  Tiews,  the  question  pro- 
pounded by  the  Court  of  Appeals  will  be 
answered  in  the  negative,  and  it  ia  so  or- 
dered. 

Dissenting:     Mr.  Justice  McKenna,  Mr 
Justice  Holqnes,  Mr.  Justice  liurton,  and 
^r.  Justice  Van  DeTanter. 


ITTAH  SUPRBMS  COURT. 

PATRICK  J.  GILLIGAN,  Respt., 

V. 

DENVER    k    RIO    GRANDE    RAILROAD 
COMPANY,  Appt. 

(--  Utah,  — ,  136  Pac.  958.) 

Rnilroad  —  building  on  right  of  way  ^ 
injury  to  occupant  —  liability. 

1.  A  railroad  company  which  has  per- 
mitted a  building  to  be  maintained  on  its 
right  of  >Yay  openly,  continuously,  and 
under  claim  of  right  for  the  limitation 
I.oriod,  must  exercise  ordinary  care  to  avoid 
injury  to  its  occupants  by  the  derailment 
of  its  trains  and  their  collision  with  the 
building,  even  through  acts  of  mere  omis- 
sion. 

Evidence  ^  use  of  railroad  right  of  way 
^  accident  by  derailment  of  train. 

2.  Upon  the  question  of  the  liability  of 
a  railroad  company  for  injury  to  an  oc- 
cupant of  a  building  on  its  right  of  way 
ihrougli  derailment  of  its  train,  evidence  is 
admissible  with  respect  to  the  occupation 
and  use  of  the  right  of  way  at  and  near 
the  point  of  accident  to  show  the  relation 
of  the  parties  and  the  duty  enjoined  upon 
the  railroad  company. 

(November  24,  1913.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  and  for  loss  of  and  damages  to 
personal  property,  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  Cott,  Allison,  &  Riter,  for 
appellant : 

Inasmuch  as  the  defendant  was  the  own- 
er of  the  ground  on  which  the  building  oc- 
cupied by  the  plaintiff  stood,  the  plaintiff, 
if  not  a  trespasser,  was  at  most  a  bare 
licensee,  and  the  only  duty  the  defendant 
owed  him  was  to  refrain  from  injuring 
him  wilfully  or  wantonly.  There  was  no 
duty  on  the  part  of  the  defendant  to  exer- 
cise ordinary  care  for  his  protection. 

Young  V.  Clerk,  16  Utah,  42,  60  Pac.  832, 
3  Am.  Neg.  Rep.  315;  Corbett  v.  Oregon 
Short  Line  R.  Co.  25  Utah,  449,  71  Pac. 
1066;  Palmer  v.  Oregon  Short  Line  R.  Co. 
34  Utah,  466,  98  Pac.  689,  16  Ann.  Cas. 
229;  Teakle  v.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  32  Utah,  276,  10  L.R.A.(N.S.)  486,  90 
Pac.  402;  Nicholson  v.  Erie  R.  Co.  41  N. 
Y.  526;  Sutton  v.  New  York  C.  &  H.  R.  R. 
Co.  66  N.  Y.  243;  Byrne  v.  New  York 
C.  &  H.  R.  R.  Co.  104  N.  Y. 
362,  58  Am.  Rep.  612,  10  N.  E.  639; 
Weitzmann  v.  A.  L.  Barber  Asphalt 
Co.  190  N.  Y.  452,  123  Am.  St.  Rep. 
560,  83  N.  E.  477;  Larmore  v.  Crown  Point 
Iron  Co.  101  N.  Y.  391,  54  Am.  Rep.  718,  4 
N.  E.  752;  Connelly  v.  Erie  R.  Co.  68  App. 
Div.  542,  74  N.  Y.  Supp.  277;  Hillman  v. 
Boston  Elev.  R.  Co.  207  Mass.  478,  32 
L.R.A.(N,S.)  198,  93  N.  E.  653;  O'Brien  v. 
Union  Freight  R.  Co.  209  Mass.  449,  36 
L.R.A.(N.S.)  492,  95  N.  E.  861;  Norris  v. 
Hugh  Nawn  Contracting  Co.  206  Mass.  68, 
31  L.R.A.(N.S.)  623,  91  N.  E.  886,  19  Ann. 
Cas.  424;  Whalen  v.  Chicago  &  N.  W.  R. 
Co.  76  Wis.  664,  44  N.  W.  849;  Muench  v. 


Note.  —  Railroads:  liability  for  injury 
to  person  in  building  upon  right  of 
way. 

No  reported  case  other  than  Gilligan  ▼. 
Denver  &  R.  G.  R.  Co.  has  been  found  which 
has   considered   the  liability   of   a   railroad 
company   for   injury   to   an    occupant   of   a 
building  situate  upon  the  right  of  way,  but 
the  decision  in  the  Gilligan  Case,  that  a 
railroad   company   is   liable   for   failure   to 
exercise  ordinary  care  to  avoid   injury  by 
derailment   to   an    occupant   of   a   building 
erected  by  its   permission   on  the  right  of 
way,  is  sustained  by  the  decision  in  Mahan 
V.   Union  Depot  Street  R.  &  Transfer  Co. 
34  Minn.  29,  24  N.  W.  293,  which  held  that 
the  question  of  negligence  should  have  been 
submitted  to  the  jury  where  a  woman  work- 
ing in  a  temporary  building  erected  and  oc- 
cupied by  a  church  society  for  purposes  of 
W  L.RJL.(N.S.) 


a  fair,  under  license  of  a  railroad  company, 
upon  premises  owned  by  it  contiguous  to 
a  street  through  which  its  tracts  were  laid, 
was  injured  by  a  car  which  ran  off  the 
track  and  into  the  building,  the  court 
stating  that  the  party  injured  was  right- 
fully in  the  place  where  the  injury  occurred, 
and  although  she  was  there  by  the  railroad 
company's  license,  she  was  not  to  be  deemed 
to  have  assumed  the  risk  of  injury  from 
such  acts  of  negligence  as  might  be  com- 
mitted by  the  company;  that  Uie  company 
was  responsible  if  it  failed  to  exercise  or- 
dinary care  for  the  natural  and  proximate 
consequences  of  its  negligence. 

As  to  liability  of  railroad  company  for 
injuries  to  persons  on  adjoining  property 
or  highway,  from  negligent  operation  of 
trains,  see  note  to  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Jackson,  31  L.R.A.{N.S.)   980. 

J.  Ii*  B« 
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Heinemann,  110  Wis.  441»  96  N.  W.  800, 
15  Am.  Neg.  Rep.  221;  Dowd  v.  Chicago, 
M.  &  St.  P.  R.  Co.  84  Wis.  105,  20  L.R.A. 
627,  36  Am.  St.  Rep.  917,  54  N.  W.  24,  10 
Am.  Neg.  Gas.  485;  Means  y.  Southprn 
California  R.  Co.  144  Cal.  474,  77  Pac. 
1001,  1  Ann.  Cas.  206,  17  Am.  Neg.  Rep. 
1;  Herzog  v.  Hemphill,  7  Cal.  App.  116,  93 
Pac.  899;   Schmidt  v.  Bauer,  80  Cal.  565, 

5  L.R.A.  680,  22  Pac.  256;  Seymour  v. 
Central  Vermont  R.  Co.  69  Vt.  555,  38  Atl. 
236;  Bottum  v.  Hawks,  84  Vt.  370,  35 
L.R.A.(X.S.)  440,  79  Atl.  858,  Ann.  Cas. 
1913A,  1025,  3  N.  C.  C.  A.  186;  Kennedy 
V.  Morgan,  57  Vt.  46;  Fay  v.  Kent,  65  Vt. 
557 ;  Poling  v.  Ohio  River  R.  Co.  38  W.  Va. 
645,  24  L.R.A.  215,  18  S.  £.  782,  10  Am. 
Neg.  Cas.  409;  Woolwine  ▼.  Chesapeake  A 
O.  R.  Co.  (Manning  v.  Chesapeake  &  0.  R. 
Co.)  36  W.  Va.  329,  16  L.R.A.  271,  32  Am. 
St.  Rep.  859,  If  8.  E.  81 ;  Peterson  v.  South 
k  Western  R.  Co.  143  N.  C.  260,  8  L.R.A. 
(N.S.)  1240,  118  Am.  St.  Rep.  799,  55  S.  £. 
618;  Muse  ▼.  Seaboard  Air  Line  R.  Co. 
149  N.  C.  443,  19  L.R.A.(N.S.)  453,  63  S. 
E.  102;  Denison  Light  &  P.  Co.  v.  Patton, 
—  Tex.  — ,  46  L.R.A.(N.S.)  303,  154  S. 
W.  540;  Carr  t.  Missouri  P.  R.  Co.  195 
Mo.  214,  92  S.  W.  874;  Butler  v.  Chicago, 
R.  I.  &  P.  R.  Co.  155  Mo.  App.  287,  136 
S.  W.  729;  Norfolk  &  W.  R.  Co.  v.  Wood, 
99  Va.  156,  37  S.  E.  846;  Indian  Ref. 
Co.  V.  Mobley,  134  Ky.  822,  24  L.R.A. 
(N.S.)     497,    121    S.    W.    657;    Covington 

6  C.  R.  Transfer  A,  Bridge  Co.  v.  Mulvey, 
135  Ky.  223,  26  L.R.A.(N.S.)  204,  122  S. 
W.  129;  Shults  v.  Chicago,  B.  &  Q.  R. 
Co.  83  Neb.  272,  119  N.  W.  463;  Ben- 
son ▼.  Baltimore  Traction  Co.  77  Md. 
535,  20  L.R.A.  714,  39  Am.  St.  Rep. 
436,  26  AtL  973;  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  V.  Bingliam,  29  Ohio  St.  364,  23  Am. 
Rep.  751;  Berlin  Mills  Co.  v.  Croteau,  32 
C.  C.  A.  126,  50  U.  S.  App.  419,  88  Fed. 
860;  Vanderbeck  ▼.  Hendry,  34  N.  J.  L. 
467;  29  Cyc.  449;  note  to  Watson  v.  Mani- 
tou  &  P.  P.  R.  Co.  17  L.R.A.(N.S.)  916; 
2  Cooley,  Torts,  p.  1268. 

Mr.  Willard  Hanson,  for  respondent: 
Defendant    was    bound    to    use    ordinary 
care  to  prevent  injuring  plaintiff  and  his 
property. 

Young  V.  Clark,  16  Utah,  42,  60  Pac. 
832,  3  Am.  Neg.  Rep.  315;  Corbett  ▼.  Ore- 
gon Short  Line  R.  Co.  25  Utah,  449,  71 
Pac.  1065;  Teakle  v.  San  Pedro,  L.  A. 
A  S.  L.  R.  Co.  32  Utah,  276,  16  L.R.A. 
(N.S.)  486,  90  Pac.  402;  Lamphear  v.  New 
York  C.  &  H.  R.  R.  Co.  194  N.  Y.  172,  80 
N.  E.  1115;  Barry  v.  New  York  C.  &  H.  R. 
R.  Co.  92  N.  Y.  289,  44  Am.  Rep.  377; 
Swift  v.  Staten  Island  Rapid  Transit  R. 
Co.  123  N.  Y.  045,  25  N.  E.  378;  McCarty 
50  L.R.A.(N.S.) 


V.  New  York  C.  ft  H.  R.  R.  Co.  73  App. 
Div.   34,   76   N.    Y.    Supp.   321;    Larkin   ▼. 
New  York  &  N.  R.  Co.  46  N.  Y.  S.  R.  65S, 
19  N.  Y.  Supp.  479;   St.  Louis  Southwest- 
em  R.  Co.  v.  McCauley,  —  Tex.  Civ.  App. 
— ,    134   S.    W.   798;    3   Elliott,    Railroada, 
1726;  Missouri,  K.  k  T.  R.  Co.  v.  Sanders, 
42  Tex.  Civ.  App.  545,  94  S.  W.  149;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Cohen,  —  Tex.  Civ. 
App.  — ,    126   S.   W.   916;    Missouri,   K,  & 
T.  R.  Co.  V.  Schroeter,  —  Tex.   Civ.   App. 
— ,  134  S.  W.  826;   Texas  &  P.  R.   Co.  v. 
Phillips,  —  Tex.  Civ.   App.  — ,   40   S.  W. 
344;    Kunkel   v.   Minneapolis,   St.    P.   &   S. 
Ste.   M.  R.   Co.   18  N.  D.  367,  121  N.  W. 
830;    Taylor  v.  Delaware  &  H.   Canal  CO. 
113  Pa.  162,  57  Am.  Rep.  446,  8  Atl.  43; 
O'Connor  v.  Boston    &    L.    R.    Corp.   135 
Mass.    352;    Philadelphia   k   R.   R.   Co.   v. 
Troutman,  11  W.  N.  C.  453;   Harriman  t. 
Pittsburgh,  C.  &  St  L.  R.  Co.  45  Ohio  St, 
11,    4    Am.    St.   Rep.   507,    12   N.    E.    451; 
Byrne  v.  New  York  C.  k  H.  R.  R.  Co.  104 
N.  Y.  362,  58  Am.  Rep.  512,  10  N.  E.  539; 
Schindler  v.  Milwaukee,  L.  S.  k  W.  R.  Co. 
87   Mich.   400,   49   N.   W.   670;    Clampit  v. 
Chicago,  St.  P.  k  K.  C.  R.  Co.  84  Iowa,  71. 
50  N.   W.  673;    Louisville  k  N.  R.  Co.  v. 
Schuster,  10  Ky.  L.  Rep.  65,  7  S.  W.  874; 
Kay  V.  Pennsylvania  R.  Co.  65  Pa.  269,  3 
Am.    Rep.   628;    Troy   v.   Cape   Fear   k   Y. 
Valley  R.  Co.  99  N.  C.  298,  6  Am.  St.  Rep. 
621,  6  S.  E.  77;  Reifsnyder  v.  Chicago,  M. 
k  St.  P.  R.  Co.  90  Iowa,  76,  67  N.  W.  692 ; 
Davis  V.  Chicago  k  N.  W.  R.  Co.  58  Wis. 
646,    46    Am.    Rep.    667,    17    N.    W.    406; 
Ahnefeld  v.  Wabash   R.  Co.  212  Mo.   280, 
HI  S.  W.  95;  Calwell  v.  Minneapolis  k  St. 
L.  R.   Co.   138   Iowa,  32,   115   N.   W.   605; 
Missouri,  K.  k  T.  R.  Co.  v.  Malone,  —  Tex. 
Civ.    App.   — ,    110   S.    W.   958;    Fuller   v. 
Rhodes,  78  Mich.  36,  43  N.  W.  1085;  Rotli 
V.  Union  Depot  Co.  13  Wash.  525,  31  L..R.A. 
855,    43    Pac.    641,   44   Pac.   253;    Kelly   v. 
Southern    Minnesota   R.   Co.   28    Minn.   98, 
9  N.  W.  558;    Chesapeake  k  O.  R.  Co.  v. 
Corbin,  110  Va.  700,  67  S.  E.  179;  Chesa- 
peake k  O.  R.  Co.  V.  Ball,  —  Ky.  — ,  125 
S.  W.  246;  Rager  v.  Louisville  A  N.  R.  Co. 
137   Ky.   811,   127    S.   W.   155;    Boggero  v. 
Southern  R.  Co.  64  S.  C.  104,  41  S.  £.  819; 
Hansen  v.   Southern  P.   Co.   105   Cal.  379, 
38   Pac.   957;    Bennett  v.   Louisville  k   N- 
R.  Co.  102  U.  S.  577,  26  L.  ed.  235,  7  Am. 
Neg.  Cas.  349;   Tutt  v.  Illinois  C.  R.  Ca 
44  C.  C.  A.  320,   104  Fed.   741;    Felton  v. 
Aubrey,  20  C.  C.  A.  436,  43  U.  S.  App.  278, 
74  Fed.  350,  7  Am.  Neg.  Cas.  405;  Cahill 
V.  Chicago,  M.  k  St.  P.  R.  Co.  20  C.  C.  A. 
184,  46  U.  S.  App.  85,  74  Fed.  285;   New 
York,  N.   H.  k  H.   R.   Co.  v.   Kmetz,   118 
C.  C.  A.  471,  193  Fed.  603. 
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Frickf  J^  delivered  the  opinion  of  the 
court: 

This  WEB  an  action  to  recover  damages 
for  personal  injuries  and  loss  of  and  dam- 
ages to  personal  property  which  respondent 
suflTered  and  sustained  through  the  alleged 
negligence  of  appellant.  The  accident  caus- 
ing the  injury  occurred  on  the  15th  day 
of  February,  1912,  at  Bingham  Canyon, 
Salt  Lake  county.  The  injury  and  dam- 
ages aforesaid  were  caused  by  a  train  com- 
posed of  an  engine  and  three  cars  loaded 
with  ore.  The  engine  and  cars  were  de- 
railed, or  left  the  track,  rather,  in  descend- 
img  a  steep  grade,  after  the  trainmen  in 
charge  had  lost  control  of  the  same.  It 
was  in  substance  alleged  in  the  complaint 
that  the  trainmen  in  charge  of  said  train 
lost  control  thereof  for  the  reasons:  (1) 
That  appellant  had  negligently  failed  to 
equip  the  engine  and  cars  aforesaid  with 
proper  and  sufficient  braking  appliances; 
(2)  because  the  rails  were  so  worn  that 
the  braking  appliances  on  said  engine  and 
cars  were  useless,  causing  the  wheels  of 
said  cars  to  skid  on  the  rails  and  to  leave 
the  track;  and  (3)  because  the  train  was 
negligently  managed  and  operated  at  a 
great  and  dangerous  rate  of  speed  while 
descending  a  steep  grade,  and  that  for  all 
of  said  reasons  the  engine  and  cars  left  the 
track  and  caused  the  injury  and  damages 
complained  of. 

The  undisputed  facts,  in  substance,  are: 
That  on  the  16th  day  of  February,   1912, 
the  respondent,  as  tenant,  was  occupying  a 
portion  of  a  certain  building  in  Bingham 
Canyon,    using    the    same    for    a    tailoring 
establishment,    which    business    or    occupa- 
tion respondent  followed;  that  early  on  the 
morning    of    the    day    aforesaid    the    train 
referred    to    above,    composed    of    what    is 
called  a  Shay  engine  and  three  cars  loaded 
with  sulphide  ore,  was  descending  a  steep 
grade  on  what  is  called  the  "Copper  Belt" 
railroad,   which    is   located   along   the   side 
of  the  mountain  and  passed  the  rear  end 
of    the    building    occupied    by    respondent; 
that  before  reaching  the  point  where  said 
building  was  located  the  trainmen  lost  con- 
trol of  said  train,  and  when  the  train  had 
run  down  the  track  at  a  very  high  rate  of 
speed   to   about   where   said    building    was 
located,   the  three   cars   left   the  track   on 
the   side  nearest  the   mountain,   while   the 
engine    cut   loose   from   the   cars,   left    the 
track,    and   rolled   down   the  hill^   striking 
the  wall  of  the  building  adjoining  the  one 
occupied   by   respondent,   while   the   tender 
and    trucks   passed    into   and   through   the 
building  occupied  by  him  in  which  he  and 
others   were  asleep  at  the  time;    that  the 
tender    and    trucks    aforesaid,    in    passing 
through  the  building,  seriously  injured  the 
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respondent  and  destroyed  a  large  amount 
of  tailoring  goods  which  he  had  in  stock; 
that  the  building  in  question  was  located 
entirely  within  a  line  drawn  100  feet 
parallel  to  the  line  of  said  railroad  track, 
which  was  owned  and  operated  at  the  time 
of  the  accident,  and  for  a  long  time  prior 
thereto,  by  the  appellant  as  the  successor 
of  the  original  owner,  which  was  known  as 
the  Bingham  Canyon  &  Camp  Floyd  Rail- 
road Company,  organized  in  September, 
1872;  that  appellant  claimed  said  100-foot 
strip  on  which  said  building  was  standing 
as  being  a  portion  of  its  right  of  way, 
and  which  strip  had  been  claimed  by  the 
original  company,  as  more  particularly  set 
forth  in  the  case  of  Rio  Grande  Western 
R.  Co.  V.  Stringham,  38  Utah,  113,  110  Pac. 
868,  to  which  case  we  refer  for  a  full  state- 
ment of  the  facts  constituting  appellant's 
claim  of  title  to  said  100-foot  strip;  that 
said  building  was  fronting  on  the  princi- 
pal street  of  said  Bingham  Canyon,  which 
street  was  running  lengthwise  through  the 
town  somewhat  irregularly,  following  the 
course  of  the  canyon,  and  the  buildings  of 
the  town  were  constructed  along  either  side 
of  said  street;  that  as  early  as  1870  or 
1871  a  building  had  been  erected  on  the 
spot  where  the  one  in  question  stood,  which, 
for  a  long  time,  was  used  as  a  public 
school;  that  thereafter  said  building  was 
destroyed  by  fire,  and  another  one  was 
erected  on  the  same  spot;  that  the  build- 
ing in  question,  with  a  number  of  others 
on  either  side  thereof,  was  erected  on  said 
100-foot  strip,  and  all  of  said  buildings, 
including  the  one  in  question,  ever  since 
1870  or  1871,  had  continuously  been  occu- 
pied and  used  for  either  public  or  private 
purposes,  and  the  ground  upon  which  they 
stood  had  been  so  occupied  and  used  under 
a  claim  of  ownership,  and  during  all  of 
said  time,  and  at  the  time  of  the  accident, 
both  buildings  and  ground  were  treated  and 
regarded  by  all  as  private  property  which 
was  ow^ned  by  the  occupants  or  their  land- 
lords; that  neither  the  appellant  nor  any 
of  its  predecessors  in  interest  had  at  any 
time  during  the  time  aforesaid,  or  at  all, 
objected  to  the  use  of  said  buildings  and 
ground  foi^  the  purposes  aforesaid,  nor 
made  any  claim  of  ownership  to  said  100- 
foot  strip,  except  as  such  claim  might  be 
deduced  from  the  filing  of  the  maps  and 
plats  and  the  construction  and  operation 
of  the  railroad  as  explained  in  the  String- 
ham  Case  before  referred  to;  that  the  rail- 
road referred  to  in  said  case  originally  was 
not  constructed  as  far  up  the  canyon  as 
the  point  of  the  accident  in  question,  and 
the  upper  portion  of  the  railroad  where 
the  accident  occurred  was  not  constructed 
until  some  time  in  1875,  when  it  was  con- 
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structed  as  a  tramroad  with  20-pound  rails 
per  yard,  laid  2  feet  apart,  which  road  was 
operated  by  horse  power  in  propelling  cars 
upgrade  and  by  means  of  gravity  in  the 
opposite  direction;  that  the  railroad  in 
question  was  not  constructed  nor  operated 
in  the  manner  that  it  was  described  to 
be  on  the  date  of  the  accident  until  about 
the  year  1902  and  thereafter,  at  which  time 
the  tramroad  was  replaced  by  an  ordinary 
narrow   gauge  railroad. 

All  of  the  evidence  relating  to  the  use  of 
the  100- foot  strip,  and  the  buildings  there- 
on, and  the  claims  made  by  the  apparent 
owners  and  occupants  thereof,  was  admit- 
ted over  appellant's  objections. 

We  shall  not  set  forth  the  eiridence  de- 
scribing the  accident,  nor  that  with  respect 
to  the  alleged  n^ligence  of  appellant,  since 
counsel  do  not  seriously  contend  that  there' 
was  not  sufficient  evidence  with  respect  to 
the  matters  complained  of  to  authorize  a 
finding  by  the  jury  that  appellant  was 
guilty  of  negligence  in  the  sense  that  it 
and  its  employees  in  charge  of  the  train 
omitted  to  exercise  ordinary  care. 

For  the  purposes  of  this  decision  only, 
we  shall  also  assume,  without  deciding,' 
that  the  legal  *itle  and  ownership  of  the 
100-foot  strip  on  which  the  building  in 
question  was  located  was  in  appellant,  and 
that  it  acquired  title  thereto  from  its 
predecessors  in  interest  as  before  stated. 
The  record  discloses  that  this  was  the  view 
taken  by  the  trial  court.  Upon  that  theory 
that  court  in  substance  charged  the  jury 
as  follows:  That  while  the  right  of  way  of 
the  railroad  company  partakes  of  all  the 
incidents  of  private  ownership  and  control, 
"nevertheless  if,  with  the  knowledge  and 
without  the  objection  of  the  said  company, 
persons  are  permitted  to  use  the  right  of 
way  either  for  the  erection  and  maintenance 
thereon  of  buildings  or  for  a  passageway 
over  the  same,  and  such  use  for  a  very  long 
period  of  time  has  been  definite,  open,  and 
continuous,  a  license  from,  the  company  to 
make  such  use  of  the  right  of  way  is  pre- 
sumed, and  it  would  be  the  duty  of  the 
company  to  exercise  reasonable  and  ordi- 
nary care  in  the  operation  of  its  railroad 
to  prevent  accidents  and  injuises  to  such 
persons  and  their  property."  The  appel- 
lant requested  the  court  to  charge  the  jury 
that  the  respondent  was  a  bare  licensee  on 
its  right  of  way,  and  as  such  it  owed  him 
no  duty  except  to  refrain  from  "wilfully, 
wantonly,  or  maliciously  doing  injury,  and 
there  is  no  proof  in  the  case  that  the  in- 
juries of  which  plaintiff  complains  were  so 
inflicted."  The  court  refused  to  so  charge, 
but  submitted  the  case  to  the  jury  upon 
the  theory  outlined  in  the  portion  of  the 
court's  charge  we  have  quoted.  The  jury 
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found  for  the  respondent,  assessing  his 
damages  in  the  sum  of  $15,000,  and  judg- 
ment was  duly  entered,  from  which  this 
appeal  is  prosecuted. 

The  principal  assignment  of  error  re- 
lates to  the  giving  of  the  charge  of  the 
court  quoted  above,  and  in  refusing  to 
charge  as  requested.  Exceptions  to  the 
charge  as  given  and  to  the  refusal  to 
charge  as  requested  were  taken  at  the 
proper  time  and  in  the  manner  required  bj 
our  practice.  Counsel  for  appellant,  stat- 
ing it  in  their  own  language,  contend  that 
"inasmuch  as  the  defendant  (appellant) 
was  the  owner  of  the  ground  on  which  the 
building  occupied  by  the  plaintiff  (re- 
spondent) stood,  the  plaintiff,  if  not  a  tres- 
passer, was  at  most  a  bare  licensee,  and  the 
only  duty  the  defendant  owed  him  was  to 
refrain  from  injuring  him  wilfully  or  wan- 
tonly. There  was  no  duty  on  the  part  of 
the  defendant  to  exercise  ordinary  care  for 
his  protection,  and  the  trial  court  commit- 
ted error  in  so  charging  the  jury." 

The  question  therefore  arises:  What,  in 
view  of  the  undisputed  facts,  were  the  re- 
lations existing  between  them,  and  what 
duty,  if  any,' did  the  law  impose  upon  ap- 
pellant with  respect  to  the  care  it  was  re- 
quired to  exercise  in  order  to  prevent  in- 
jury to  the  persons  and  damage  to  the 
property  of  those  who  were  occupying  and 
using  the  100-foot  strip  claimed  as  a  right 
of  way  by  it? 

'  The  relation  that  parties  may  sustain  to- 
ward each  other,  and  the  duties  arising 
therefrom,  cannot,  in  any  given  case,  al- 
ways be  stated  with  precision.  There  are, 
however,  some  well-recognized  fundamental 
legal  principles  from  which,  when  applied 
to  the  facts  conceded  or  found  in  any  given 
case,  both  the  relation  and  the  duties  aris- 
ing therefrom  may  be  deduced.  Thirty 
years  ago  the  New  York  court  of  appeals, 
in  the  case  of  Barry  v.  New  York  C.  k  H. 
R.  R.  Co.  92  N.  Y.  at  page  292,  44  Am.  Rep. 
377,  clearly  pointed  out  that  where  a  rail- 
road company  knowingly  permits  others  to 
use,  occupy,  or  pass  over  its  right  of  way, 
although  it  be  for  their  own  convenience, 
for  a  long  period  of  time,  such  permissive 
use,  although  in  one  sense  a  mere  license, 
nevertheless  creates  certain  rights  in  the 
persons  using  the  right  of  way  which  the 
railroad  company  is  bound  to  recognize, 
and  as  to  them  it  owes  the  duty  of  exercis- 
ing ordinary  care  in  the  operation  of  its 
trains  and  in  the  management  of  its  rail- 
road in  order  to  prevent  injuring  them  or 
their  property.  The  doctrine  just  referred 
to  is  clearly  stated  by  Mr.  Justice  Andrews 
in  the  following  words:  "There  can  be  no 
doubt  that  the  acquiescence  of  the  defend- 
ant for  so  long  a  time  in  the  crossing  of 
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the  tmcks  by  pedeRtriaiiB  amounted  to  a 
license  and  permission,  by  tbe  defendant,  to 
all  persons,  to  cross  tbe  tracks  at  tbis 
point.  Tbese  circumstances  imposed  a  duty 
upon  the  defendant,  in  respect  of  persons 
using  the  crossing,  to  exercise  reasonable 
care  in  the  movement  of  its  trains.  The 
company  had  a  lawful  right  to  use  its 
tracks  for  its  business,  and  could  have 
withdrawn  its  permission  to  the  public  to 
use  its  premises  as  a  public  way,  assuming 
that  no  public  right  therein  existed;  but 
so  long  as  it  permitted  the  public  use,  it 
was  chargeable  with  knowledge  of  the  dan- 
ger to  human  life  from  operating  its  trains 
at  that  point,  and  was  bound  to  such  rea- 
sonable precaution  in  their  management  as 
ordinary  prudence  dictated  to  protect  way- 
farers from  injury.** 

The  New  York  court  of  appeals,  thus,  at 
an  early  date,  made  a  clear  distinction  be- 
tween the  occupation  or  use  of  a  railroad 
right  of  way  which  is  open  and  long  con- 
tinued, and  a  mere  casual  use  thereof,  al- 
though the  latter  use  may  also  be  permis- 
sive. For  cases  illustrating  the  rights  of 
a  bare  licensee,  see  Nicholson  v.  Erie  R. 
Co.  41  N.  Y.  626,  and  Sutton  v.  New  York 
C.  t  H.  R.  R.  Co.  66  N.  Y.  243.  In  the 
cases  just  cited  it  is  held  that  a  railroad 
company  is  not  required  to  exercise  ordi- 
nary care  in  the  operation  and  management 
of  its  trains  to  prevent  injury  to  one  who 
is  on  its  property  as  a  bare  licensee  or  a 
trespasser.  This  court  has  also  so  held. 
Palmer  v.  Oregon  Short  Line  R.  Co.  34 
Utah,  466,  98  Pac.  689,  16  Ann.  Cas.  229. 
As  pointed  out  in  the  Barry  Case,  supra, 
however,  where  persons  are  in  long  and 
continued  use  or  possession  of  the  railroad 
right  of  way,  the  relation  between  the  rail- 
road company  and  such  persons  is  more 
than  that  of  bare  licensor  and  licensees, 
and  therefore,  as  to  such  persons,  the  com- 
pany is  bound  to  exercise  at  least  ordinary 
care  to  prevent  injuring  them  while  they 
are  on  the  right  of  way  in  the  capacity 
aforesaid.  The  doctrine  outlined  above  has 
been  adopted  by  so  many  courts  of  last  re- 
sort in  this  country  that  it  may  be  said 
to  be  one  of  general  application.  This  is 
practically  conceded  by  counsel  for  appel- 
lant. It  is  also  conceded  by  them  that 
this  court  is  firmly  committed  to  the  doc- 
trine as  stated  in  the  Barry  Case.  See 
Young  V.  Clark,  16  Utah,  42,  50  Pac.  832, 
8  Am.  Neg.  Rep.  315,  and  Teakle  v.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  276, 
10  L.R.A.(N.S.)  486,  90  Pac.  402.  In  the 
latter  case  the  rule  is  fully  elucidated  and 
applied,  and  hence  we  refrain  from  citing 
the  many  cases  where  the  doctrine  has  been 
invoked.  The  case  at  bar  is,  however,  much 
stronger  in  the  facts  and  circumstances 
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from  which  a  duty  to  those  using  the  right 
of  way  may  be  implied  than  are  most  of 
the  cases  coming  within  the  class.  In  the 
case  at  bar  the  occupation  and  use  of  the 
100-foot  strip  was  open,  continuous,  and 
under  a  claim  of  right  for  a  period  ex- 
ceeding forty  years.  The  use  of  the  prop- 
erty was  the  same  as  if  owned  by  the  occu- 
pants rather  than  that  of  a  bare  licensee. 
While  it  is  true  that  respondent  had  not 
occupied  the  property  for  so  long  a  time, 
yet  his  rights  were  the  same  as  those  of 
his  predecessors  in  interest,  and  appellant 
for  that  reason  owed  him  the  same  duty 
as  occupant  of  the  property  as  though  he 
had  been  in  possession  thereof  for  the  full 
period  of  time  aforesaid.  There  can  be  no 
doubt  that,  under  the  undisputed  facts,  the 
respondent  was  not  merely  a  bare  licensee 
to  whom  the  appellant  owed  no  duty  except 
to  refrain  from  wilfully  or  wantonly  injur- 
ing him  or  his  property,  but,  upon  the 
contrary,  it  owed  him  the  duty  of  exercis- 
ing ordinary  care  and  diligence  in  the  man- 
agement, operation,  and  control  of  its  rail- 
road and  trains  to  prevent  injury. 

Appellant's  counsel  insist,  however,  that 
in  view  that  its  ownership  of  the  100-foot 
strip  is  at  least  tacitly  conceded,  therefore, 
althopgh  some  duty  was  by  law  imposed  on 
appellant,  yet,  as  against  respondent,  it  was 
only  required  to  refrain  from  acti  of  active, 
as  contradistinguished*  from  acts  of  pas- 
sive, negligence.  It  is  said  that  while  re- 
spondent might,  perhaps,  have  claimed  pro- 
tection as  against  active  negligence,  yet 
that  he  could  not  do  so  against  what  is 
termed  passive  negligence.  That  is,  mere 
acts  of  omission  as  contradistinguished 
from  acts  of  commission.  We  cannot  yield 
assent  to  the  contention.  Nor  can  we  con- 
ceive any  good  reason  for  the  supposed  dis- 
tinction. Where  the  law  imposes  the  duty 
of  ordinary  care,  it  does  not  and  cannot  dis- 
tinguish between  negligence  arising  from 
n^ative  acts  of  omission  or  positive  acts 
of  commission.  The  only  question  that  the 
law  concerns  itself  with  under  such  circum- 
stances is:  Do  .the  acts  complained  of  con- 
stitute want  of  ordinary  care,  and,  if  io, 
was  the  alleged  negligence  which  is  the  re- 
sult of  want  of  ordinary  care  the  proximate 
cause  of  the  injury  in  issue?  Where  the 
acts  complained  of  are  in  fact  wilful  or 
wanton,  they,  as  a  general  rule,  are  af- 
firmative, and  as  such  are  actionable  in 
favor  of  a  brre  licensee,  and,  indeed,  may 
be  so  in  favor  of  a  trespasser.  Palmer  v. 
Oregon  Short  Line  R.  Co.  supra.  We  think 
that,  where  the  law  fixes  want  of  ordinary 
care  as  the  test  of  liability,  it  becomes 
wholly  immaterial  whether  the  want  of  or- 
dinary care  arises  from  acts  of  omission  or 
from  acts  of  commission.    That  is,  the  law 
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doefl  nut  inquire  whether  the  negligence 
was  what  is  denominated  active  rather  than 
passive — positive  rather  than  negative. 

Counsel  with  much  vigor  contend  that, 
although  appellant  owed  respondent  the 
duty  of  exercising  ordinary  care  not  to 
injure  him,  yet  it  was  only  required  to 
exercise  such  care  in  case  he  attempted  to 
cross  its  railroad  track  or  was  in  such  close 
proximity  thereto  as  to  be  in  imminent 
danger  from  a  passing  train  or  cars.  In 
other  words,  counsel  argue'  that  on  any  por- 
tion of  the  right  of  way  apart  from  the 
track  appellant  owed  respondent  no  duty 
except  to  refrain  from  wilfully  and  wanton- 
ly injuring  him,  for  the  reason  that  under 
such  circumstances  respondent  himself  was 
a  bare  licensee.  A  number  of  cases  which 
it  is  contended  support  the  foregoing  state- 
ment of  the  law  are  cited.  Among  the 
numerous  cases  cited  by  appellant,  we  refer 
to  the  following  as  fair  samples  coming 
within  the  class:  Carr  v.  Missouri  P.  R. 
Co.  195  Mo.  214,  92  S.  W.  874;  Kirby  Lum- 
ber Co.  V.  Gresham,  —  Tex.  Civ.  A  pp.  — , 
151  S.  W.  847 ;  Shults  v.  Chicago,  B.  &  Q. 
R.  Co.  83  Neb.  272,  119  N.  W.  463;  and 
Chicago,  R.  I.  &  P.  R.  Co.  ▼.  Payne,  103 
Ark.  220,  39  L.R.A.(N.S.)  217,  146  S.  W. 
487.  We  have  carefully  examined  all  of 
the  cases  cited  by  counsel,  and  in  our  judg- 
ment they  do  not  support  their  contention. 
The  only  case  that  apparently  does  so  is 
the  last  case  cited,  and  when  the  facts  in 
that  case  are  carefully  considered,  it  is 
clearly  distinguishable  from  the  case  at 
bar.  It  is  quite  true  that  it  is  held  in 
tliose  cases  that  from  the  undisputed  facts, 
or  from  the  facts  as  found,  the  party  in- 
jured was  a  bare  licensee,  and  as  such  the 
railroad  company  owed  him  no  duty  except 
to  refrain  from  injuring  him  wilfully  or 
wantonly.  The  reason  that  induced  the 
courts  to  arrive  at  such  a  conclusion  in 
those  cases  was,  however,  not  the  one  sug- 
gested by  counsel,  but  it  was  for  the  rea- 
son that  when  the  law  was  applied  to  the 
facts  in  the  case  no  other  relation  than 
that  of  bare  licensor  and  licensee  was  ei?- 
tablished.  The  case  of  St.  Louis  South- 
western R.  Co.  ▼.  McCauley,  —  Tex.  Civ. 
App.  — ,  134  S.  W.  798,  is,  in  our  judg- 
ment, on  principle  not  distinguishable  from 
the  case  at  bar.  In  that  case  the  railroad 
company  permitted  its  right  of  way,  som<! 
distance  away  from  the  track  and  par 
allel  therewith,  to  be  used  for  upwards  of 
twenty  years  for  a  highway,  and,  in  view 
that  such  a  use  was  permitted  for  such  a 
long  period  of  time,  it  was  held  that  the 
railroad  company  was  required  to  exer- 
cise ordinary  care  in  the  management, 
operation,  and  control  of  its  railroad  and 
trains  to  provcnt  injury  to  those  who  were 
60  L.R.A.(N.S.) 


using  the  right  of  way  for  the  purpose 
aforesaid.  It  was  there  contended,  as  it 
is  here,  that  the  injured  person  was  a  bare 
licensee,  and  that  therefore  the  company 
owed  him  no  duty  except  to  refrain  from 
inflicting  wilful  or  wanton  injury.  The 
court,  however,  held  as  already  indicated. 
We  especially  refer  to  that  case  because  it 
emanates  from  the  same  court  to  which 
counsel  refer  us  as  holding  that  the  duty 
of  the  railroad  company  to  exercise  ordi- 
nary care  is  limited  to  those  crossing  or 
who  are  attempting  to  cross  its  tracks. 
No  attempt  was  made  in  the  McCauW 
Case,  supra,  to  eroes  the  track,  and  the 
injured  person  did  not  approach  yery  near 
thereto,  but  was  injured  because  of  tlie 
negligent  operation  of  an  engine,  which 
frightened  her  horse,  which  was  hitched  to 
a  buggy,  and  by  reason  of  being  frightened 
became  unmanageable  and  ran  away,  in- 
juring the  plaintiff,  who  was  driving  him. 
Limiting  the  doctrine  as  counsel  would 
suggest  would  be  to  rob  it  of  its  humanity, 
and  in  most  cases  would  merely  amount  to 

".     .     .    keep  the  word  of  promise  to  our 
ear 
And  break  it  to  our  hope." 

We  can  see  neither  reason  nor  justice  in 
such  a  limitation,  and  as  we  read  the 
cases  none  such  is  intended  to  be  made  by 
the  courts.  The  rights  of  respondent  and 
the  duty  of  appellant  arose  out  of  the 
nature  and  long-continued  use  of  the  100- 
foot  strip  by  the  occupants  thereof.  Had 
respondent  been  casually  using  the  100- 
foot  strip  at  some  point  distant  from  the 
building  in  question  on  the  morning  of  the 
accident,  and  had  been  injured  by  the 
engine  or  cars  after  they  had  left  the  track, 
a  different  question  might  be  presented.  He 
was  however,  injured  at  a  place  where  he 
had  a  right  to  be,  and  appellant  had  for 
many  years  recognized  such  a  right  by 
acquiescing  in  the  use  of  the  ground  by 
the  occupants  of  the  buildings.  This  be- 
ing so,  the  law  imposed  the  duty  on  appel- 
lant of  exercising  ordinary  care  for  the 
safety  of  those  who  were  occupying  the  100- 
foot  strip  while  they  were  where  they  had 
a  right  to  be,  and  so  long  as  its  negligence 
was  the  proximate  cause  of  any  injury  in- 
flicted on  them  they  may  recover. 

We  are  clearly  of  the  opinion  th&t  the 
court  committed  no  error  in  charging  as  it 
did,  and  therefore  could  have  committed 
none  in  refusing  to  charge  as  requested. 

Nor  did  the  court  err  in  admitting  the 
evidence  with  regard  to  the  occupation  and 
use  of  the  100-foot  strip  at  and  near  the 
point  of  the  accident.  The  evidence,  under 
the  pleadings,  was  admitted  and  was  ad- 
missible for  the  purposes  of  showing  the 
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character  and  extent  of  the  use  of  said 
strip,  the  relation  of  the  parties,  and  the 
duty  that  was  enjoined  upon  the  appel- 
lant, and  for  those  purposes  was  clearly 
proper. 

Appellant  also  offered  a  request  to  charge 
that  it  was  not  liable  to  respondent  lor 
any  goods  of  his  that  were  stolen  or  taken 
away  by  others.  The  court  refused  this 
request,  and  it  is  insisted  that  it  erred  in 
doing  so.  Appellant's  rights  in  that  re- 
spect were,  however,  clearly  guarded  by  the 
court's  general  charge,  and  hence  it  has  no 
real  cause  foi   complaint. 

The  judgment  is  affirmed  with  costs. 

HcCarty,  Ch.  J.,  and  Straap»  J.»  concur. 


VIRGINIA  SUPREME  COURT  OF  AP- 
PEALS. 

COMMONWEALTH  OF  VIRGINIA,  Plff.  in 

Err., 

V. 

LYNCHBURG    YOUNG     MEN'S     CHRIS- 
TIAN ASSOCIATION. 

(116  Va.  745,  80  S.  E.  589.) 

Tax  ^  exemption  —  construction. 

1.  A  constitutional  provision  exempting 
from  taxation  property  of  a  charitable 
nature  in  accordance  with  the  policy  of  the 
state  is  not  construed  with  the  same  degree 
of  strictness  as  obtains  in  cases  of  exemp- 
tions generally. 


Same  —  effect  of  dormitories  in  Young 
Men*8  Christian  Association  building. 

2.  The  portion  of  a  Young  Men's  Chris- 
tian Association  building  used  for  dormi- 
tories for  its  members,  for  the  use  of  which 
a  fee  is  charged  from  which  a  revenue  is 
acquired  which  is  used  in  the  work  of  the 
association,  is  not  subject  to  taxation  under 
a  constitutional  provision  exempting  from 
taxation  real  estate  belonging  to,  and  ac- 
tually and  exclusively  occupied  and  used  by, 
such  association,  although  another  section 
provides  that  whenever  a  building  or  any 
part  thereof  shall  be  leased  or  shall  be  a 
source  of  revenue  or  profit  it  shall  be  liable 
to  taxation,  since  the  dormitories  are  not 
leased,  and  their  purpose  is  not  for  revenue, 
but  to  assist  in  the  purposes  of  the  associa- 
tion. 

(January  15,   1914.) 

ERROR  to  the  Corporation  Court  of  the 
City  of  Lynchburg  to  review  a  judg- 
ment in  favor  of  petitioner  in  a  proceed- 
ing to  correct  an  alleged  erroneous  assess- 
ment of  taxes  on  its  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  W.  Williams,  Attorney 
General,  and  Mr.  Robert  D.  Yancey  for 
plaintiff  in  error. 

Messrs.  Harrison  A  Long,  Caskie  & 
Cnslcie,  and  Samuel  A.  Anderson,  for 
defendant  in  error: 

Petitioner's  property  was  exempt  from 
taxation. 

Linton  y.  Lucy  Cobb  Inat.  117  Ga.  678, 
45  S.  £.  53;  Yale  University  v.  New  Haven, 


Note.  —  Effect  of  using  property  of  re- 
ligious,  charitable,  or  educational  in- 
etitution  in  secular  businese  or  for 
revenue,  upon  its  right  to  exemptiom 
front  taxation. 

For  the  earlier  cases  upon  this  subject, 
see  note  to  Book  Agents  v.  Hinton,  19 
L.R.A.  289,  to  which  this  note  is  supple- 
mentary. 

As  to  exemption  of  parish  house  from 
taxation,  see  note  to  St.  Paul's  Church  v. 
Concord,  27  L.R.A.(N.S.)  910;  and  as  to 
exemption  of  parsonage  from  taxation,  see 
note  to  First  Congregational  Church  v. 
DeKalb  County,   39  L.R.A.(N.S.)    437. 

As  to  requiring  payment  from  inmates 
as  affecting  right  of  charitable  institution 
to  public  aid  or  exemption  from  taxation, 
see  note  to  Ingleside  Asso.  v.  Nation,  29 
L.R.A.(N.S.)    190. 

As  to  exemption  of  property  used  for  a 
private  school,  see  note  to  Jackson  v.  Pres- 
ton, 21  L.R.A.(N.S.)  164;  and  upon  the 
question  as  to  whether  a  school  which  is 
also  used  for  residential  purposes  by  the 
proprietor  and  family,  or  by  other  persons 
connected  with  the  school,  is  ''exclusively" 
used  for  school  purposes,  within  a  statu- 
tory exemption,  see  note  to  State  ex  rel. 
Spillers  v.  Johnston,  21  L.R.A.(N.S.)  171. 
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As  to  effect  of  fact  that  property  other- 
wise exempt  from  taxation  is  devoted  to 
purposes  of  a  particular  society,  see  notes 
to  Widows'  and  Orphans'  Home  v.  Com. 
16  L.R.A.(N.S.)  829,  and  Re  Wilson,  26 
L.RJl.(N.S.)    696. 

As  to  exemption  of  library  from  taxa- 
tion, when  not  included  eo  nomine  in  the 
exemption  statute,  see  note  to  Webster 
Citv  V.  Wright  County,  24  L.R.A.(N.S.) 
1206. 

Upon  the  right  of  a  charitable,  educa- 
tional, or  religious  institution  to  exemp- 
tion from  taxation  as  affected  by  the  geo- 
graphical field  of  operation,  see  note  to 
Carter  v.  Whitcomb,   17  L.R.A.(N.S.)    733. 

As  the  right  to  exemption  from  taxation 
generally  depends  entirely  upon  positive 
constitutional  or  statutory  provisions 
granting  such  exemption  in  certain  cases 
as  an  exception  to  the  general  rule  of  uni- 
formity in  taxation,  the  effect  of  any  par- 
ticular use  of  property  upon  its  exemption 
depends  upon  the  construction  of  the  par- 
ticular provision  under  which  the  exemp- 
tion is  claimed.  "A  grant  of  exemption 
from  taxation  is  never  presumed;  on  the 
contrarv,  in  all  cases  of  doubt  as  to  the 
legislative  intention,  or  as  to  the  inclusion 
of  particular  property  within  the  terms  of 
the   statute,   the   presumption    is   in   favor 
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71  Conn.  316,  43  l^RJi.  490,  42  Atl.  87; 
Emerson  v.  Milton  Academy,  185  Mase.  414, 
70  N.  £.  442 ;  Phillips  Academy  y.  Andover, 
175  Mass.  118,  48  L.R.A.  550,  55  N.  £.  841 ; 
Com.  V.  Y.  M.  C.  A.  116  Ky.  711,  106  Am. 
St.  Rep.  234,  76  S.  W.  622;  Vanderbilt 
University  v.  Cheney,  116  Tenn.  269,  94 
S.  W.  90;  State  v.  Fisk  University,  87 
Tenn.  234,  10  S.  W.  284 ;  Com.  v.  Hampton 
Normal  &  Agricultural  Inst.  106  Va.  614, 
56  S.  E.  594;  Piedmont  Club  v.  Com.  87 
Va.  540,  12  S.  E.  963. 

Laws  imposing  a  tax  are  strictly  con- 
strued, and  all  doubts  as  to  the  meaning 
and  scope  of  such  laws  are  resolved  against 
the  government  and  in  favor  of  the  citizens. 

13  Michie  Dig.  Tax'n  p.  85 ;  Brown  v.  Com. 
98  Va.  366,  36  S.  E.  485;  Com.  v.  Brown,  91 


Va.  762,  28  L.R.A.  110,  21  S.  E.  357; 
Combined  Saw  A  Planer  Co.  v.  Floumoy, 
88  Va.  1029,  14  S.  E.  976;  Schoolfield  ▼. 
Lynchburg,  78  Va.  366;  Richmond  ▼. 
Daniel,  14  Gratt.  385;  Orange  &  A.  R.  Co. 
y.  Alexandria,  17  Gratt.  176;  Montgomery 
County  y.  Tallant,  96  Va.  723,  32  S.  £. 
479. 

Buclianan,  J.,  delivered  the  opinion  of 

the  court: 

In  a  proceeding  to  correct  an  alleged 
erroneous  assessment  of  the  real  estate  of 
the  Lynchburg  Young  Men's  Christian  Asso- 
ciation, it  was  held  that  the  property 
assessed  was  exempt  from  taxation  under 
the  Constitution,  and  an  order  was  entered 
by  the  corporation  court  of  that  city  ex- 


of  the  taxing  power,  and  the  burden  is  on 
the  claimant  to  establish  clearly  his  right 
to  exemption."     37  Cyc.  891. 

Statutes    exempting    property    of    institu- 
tions in  general  terms. 

In  some  cases,  property  of  religious, 
charitable,  or  educational  institutions  has 
been  exempted  from  taxation  in  such  broad 
terms  that  their  property  used  only  for 
revenue  is  clearly  included.  Thus,  under 
a  provision  of  the  charter  of  a  university, 
"that  all  property,  of  whatever  kind  or  de- 
scription, belonging  to  or  owned  by  said 
corporation,  shall  be  forever  free  from 
taxation  for  any  and  all  purposes,"  im- 
proved real  estate  located  in  the  business 
center  of  a  city,  owned  by  the  university 
and  leased  to  a  trust  and  safe  deposit  com- 
pany for  its  banking  and  safety  deposit 
purposes,  is  exempt.  Re  Northwestern  Uni- 
versity, 206  111.  64,  69  N.  E.  75. 

And  a  statute  exempting  from  taxation 
lands  owned  by  academies  includes  build- 
ings and  lots  owned  by  an  academy  and 
rented  in  part  for  a  boarding  house  for 
students  and  others,  and  in  part  for  tene- 
ments, or  rented  wholly  for  purposes  not 
directly  connected  with  the  running  of  the 
academy;  the  property  being  held  as  a 
good,  permanent  investment  for  revenue, 
and  not  for  speculative  purposes,  and  the 
rents  and  income  therein  being  used  for 
the  running  expenses  and  support  of  the 
school.  Scott  V.  St.  Johnsbury  Academy, 
86  Vt.  172,  84  Atl.  667. 

So,  a  charter  provision  exempting  from 
all  taxes  the  "college  estate"  of  a  univer- 
sity corporation  includes  real  estate  which 
constitutes  a  part  of  the  endowment  of  the 
university.  Brown  University  v.  Granger, 
19  R.  L  704,  36  L.R.A.  847,  38  Atl.  720. 

And  under  a  statute  providing  "that  the 
property  of  said  board  of  trustees  of  Whit- 
man College,  including  all  income  and  pro- 
ceeds, shall  be  used  exclusively  for  the  pur- 
poses of  education,  and,  in  consideration 
of  said  use,  said  property,  income,  and  pro- 
ceeds shall  not  be  subject  to  taxation," — 
all  the  property  of  the  institution,  includ- 
50  L.R.A.(N.S.) 


ing  that  not  actually  occupied  for  educa- 
tional purposes,  but  held  as  a  source  of 
revenue,  is  exempt  from  taxation.  Whit- 
man College  v.  Berryman,  156  Fed.  112. 
(Reversed  in  222  U.  S.  334,  56  L.  ed.  225, 
32  Sup.  Ct.  Rep.  147,  on  another  ground.) 
Ana  a  corporation  created  for  the  pur- 

{>08e  of  founding  and  maintaining  a  theo- 
ogical  institute  does  not  lose  its  charter 
right  to  exemption  from  all  taxation  on 
the  property  belonging  to  it,  by  furnishing 
to  a  university  a  building  belonging  to  it, 
in  exchange  for  rooms  and  apartments  in 
buildings  of  the  university,  as  a  depart- 
ment of  which  it  conducts  a  divinity  sdiool, 
maintaining  its  corporate  existence,  ap- 
pointing and  prescribing  the  duties  of  the 
professors,  tutors,  and  teachers  in  the 
school,  regulating  and  paying  their  sala- 
ries, directing  the  course  of  instruction, 
and  defraying  the  entire  expenses  connect- 
ed with  the  maintenance  of  the  school  out 
of  the  income  arising  from  its  own  prop- 
erty. People  ex  rel.  Kochersperger  v.  Bap- 
tist Theological  Union,  171  111.  304,  49  N. 
E.  659. 

Under  a  statute  creating  a  corporation, 
authorizing  it  to  acquire  land  and  to  hold 
the  same  for  the  uses  and  purposes  of  the 
Protestant  Episcopal  Church  in  the  diocese 
of  Long  Island,  and  declaring  that  such 
land  "shall  be  used  solely  and  exclusively 
for  such  religious,  benevolent,  or  charitable 
purposes  in  connection  with  the  Protestant 
Episcopal  Church,  as  the  said  corporation, 
with  the  written  consent  of  the  ecclesiasti- 
cal authority  of  the  said  diocese,  may  from 
time  to  time  determine,  and  the  same  shall 
be  exempt  from  taxes  and  assessments,'* — 
property  held  and  rented  by  the  corpora- 
tion, all  the  income  and  revenue  from  which 
is  devoted  to  the  purposes  of  the  Episcopal 
diocese  of  Long  Island,  with  the  approval 
of  the  ecclesiastical  authority  of  Long  Is- 
land in  accordance  with  law,  is  exempt 
People  ex  rel.  Long  Island  v.  Dohling,  6 
App.  Div.  86,  39  N.  Y.  Supp.  765. 

And  under  a  statute  incorporating  an  as- 
sociation "for  the  purpose  of  acquiring  and 
holding  the  Old  South  Meetinghouse  in 
Boston  and  the  land  under  and  adjacent  to 


COMMONWEALTH  v.  LYNCHBURG  Y.  M.  C.  A. 


1109 


onerating  the  association  from  the  paj- 
ment  of  the  tax  assessed.  To  that  order 
this  writ  of  error  was  awarded  upon  the 
petition  of  the  commonwealth. 

It  is  not  controverted  here  that  the  prop- 
erty upon  which  the  tax  in  question  was  as- 
sessed is  exempt  from  taxation  if  it  is 
actually  and  exclusively  occupied  and  used 
by  the  association  for  the  purposes  for 
which  the  association  was  incorporated,  viz., 
"the  improvement  of  the  spiritual,  mental, 
social,  and  physical  condition  of  young 
men  and  boys."  The  contention  of  the  com- 
monwealth is  that  the  whole  of  the  prop- 
erty "is  not  so  occupied  and  used,  but  that 
the  third  and  fourth  stories  of  the  build- 
ing in  question  are  entirely  occupied  as 
dormitories  or  bedrooms,  which  are  leased 


or  rented  out  to  occupants  for  a  monthly 
rental  amounting  in  the  aggregate  to  about 
$5,000  a  year,  and  that  the  proceeds  of 
the  same  are  applied  to  the  general  pur- 
poses of  the  association." 

By  §  183  of  the  Constitution  it  is  de< 
clared  that,  except  as  otherwise  provided 
therein,  no  other  property  than  that  which 
is  enumerated  in  that  section  shall  be  ex- 
empt from  taxation.  Among  the  kinds  of 
property  enumerated  (subs,  "e")  is  "real 
estate  belonging  to  actually  and  exclusively 
occupied,  and  used  by,  and  personal  prop- 
erty, including  endowment  funds,  belonging 
to  Y^oung  Men's  Christian  Associations,  and 
other  similar  religious  associations,  orphan 
or  other  asylums,  reformatories,  hospitals, 
and  nunneries,  which  are  not  conducted  for 


the   same     .  for   public,   historical, 

memorial,  educational,  charitable,  and  reli- 
gious uses,  and  none  other,"  and  providing 
that  "said  meetinghouse  and  land  shall  be 
exempt  from  taxation  while  said  meeting- 
house shall  be  used  for  any  of  the  pur- 
poses aforesaid,"  the  entire  property  unit 
is  exempt  from  taxation  so  long  as  the 
meetinghouse  itself  is  preserved  and  used 
for  the  purposes  of  the  statute;  and  so 
long  as  this  dominant  design  is  executed, 
the  adjacent  land  may  be  put  to  any  other 
use  not  inconsistent  therewith,  which  by 
yielding  revenue  may  promote  the  general 
beneficent  end  to  be  accomplished  by  the 
statute.  Old  South  Asso.  v.  Boston,  212 
Mass.  299,  99  N.  E.  235. 

Under  a  statute  exempting  from  taxation 
"the  personal  property  of  literary,  benevo- 
lent, charitable,  and  scientific  institu- 
tions," personal  property  held  in  trust  un- 
der the  terms  of  a  will,  to  pay  over  the 
income  to  such  an  institution  during  the 
lives  of  certain  other  beneficiaries  of  the  tes- 
tator, and  thereafter  to  pay  over  the  whole 
of  the  trust  fund,  is  exempt.  Watson  v. 
Boston,  209  Mass.  18,  95  N.  E.  302. 

But  under  a  provision  of  the  charter  of 
a  theological  seminary  corporation,  exempt- 
ing from  all  taxation  the  property  "belong- 
ing or  appertaining  to  said  seminary," 
property  owned  by  the  corporation,  but 
rented  or  held  as  an  investment,  and  not 
used  in  immediate  connection  with  the  sem- 
inary, is  not  exempt,  although  the  rentals 
and  income  therefrom  are  used  for  the  sole 
purpose  of  maintaining  the  seminary.  Peo- 
ple ex  rel.  Kochersperger  v.  Chicago  Theo- 
logical Seminary,  174  111.  177,  51  N.  E. 
198;  Chicago  Theological  Seminary  v.  Peo- 
ple, 189  111.  439,  69  N.  E.  977,  193  111.  619. 
61  N.  E.  1022,  affirmed  in  188  U.  S.  662, 
47  L.  ed.  641,  23  Sup.  Ct.  Rep.  386. 

Statutes  exempting  institutions. 

Under  statutes  exempting  from  taxation 
relig^ious,  charitable,  or  educational  institu- 
tions, instead  of,  in  terms,  exempting  their 
property,  different  conclusions,  depending 
upon  the  nature  of  the  property  and  the 
60  Jlr.R.A.(N.S.) 


use  made  thereof,  have  been  reached  as  to 
the  exemption  of  property  belonging  to  such 
an  institution,  which  is  used  for  revenue 
or  for  purposes  not  directly  connected 
with  the  running  of  the  institution.  Thus, 
under  a  constitutional  provision  exempting 
from  taxation  academies,  colleges,  univer- 
sities, and  all  seminaries  of  learning,  the 
endowment  fund  of  an  educational  institu- 
tion, loaned  out  on  security,  which  fund 
was  given  to  the  institution  in  trust,  with 
the  intent  that  the  income  therefrom 
should  be  used  for  the  advancement  of  edu- 
cation and  religion,  and  the  income  from 
which  is  used  exclusively  in  the  mainte- 
nance of  the  institution, — is  exempt  from 
taxation.  State  v.  Bishop  Seabury  Mis- 
sion, 90  Minn.  92,  95  N.  W.  882. 

In  this  case,  however,  the  court,  said  that 
if  such  fund  should  be  invested  in  real 
property,  the  immunity  from  taxation 
would  cease.     Ibid. 

And  in  State  v.  St.  Barnabas  Hospital, 
96  Minn.  489,  104  N.  W.  651,  it  was  held 
that,  under  a  constitutional  provision  ex- 
empting from  taxation  institutions  of  pub- 
lic charity,  a  farm  acquired  by  gift  and 
owned  and  rented  by  a  charitable  corpora- 
tion conducting  a  hospital  without  any 
view  to  profit,  which  farm  is  located  apart 
from  the  curtilage  of  the  hospital,  and  is 
not  essential  or  necessary  to  tne  use  there- 
of for  hospital  purposes,  is  not  exempt 
from  taxation,  altnough  it  is  a  part  of  the 
endowment  of  the  hospital  and  can  be  used 
only  for  the  support  and  care  of  charity 
patients,  and  the  income  derived  therefrom 
is  used  to  aid  in  extending  the  beneficent 
purposes  of  the  institution. 

In  Kentucky  Female  Orphan  School  v. 
Louisville,  100  Ky.  470,  40  L.RJI.  119,  36 
S.  W.  921,  the  court  said:  "Upon  the 
whole  it  would  seem  that  when  the  statute 
exempts  the  'institution'  from  taxation, 
and  no  qualifying  words  are  used  showing 
or  tending  to  show  that  only  the  property 
*used*  by  the  institution,  or  'connected* 
with  the  institution,  is  to  be  exempt,  then 
the  associated '  entity, — ^the  corporate  be- 
ing,— with  its  estate  as  an  entirety,  is  em- 
braced by  the  word  'institution.'" 
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be  construed  with  the  same  degree  of  strict- 
ness that  applies  to  provisions  making  ex- 
emptions contrary  to  the  policy  of  the  state, 
since  as  to  such  property  exemption  is  the 
rule  and   taxation   the  exception. 

The  real  estate  of  the  association  con- 
sisted of  a  lot  on  Church  street,  in  the  city 
of  Lynchburg,  80  feet  by  132  feet,  upon 
which  was  erected  a  five-story  building,  in- 
cluding the  basement,  and  the  whole  was 
valued  at  $48,000.  The  uses  made  of  the 
building  by  the  association,  as  stated  by 
the  court  in  its  finding  of  the  facts  (the 
correctness  of  "which  is  not  controverted), 
are  as  follow^s: 

"Fourth.  That  in  the  basement  of  this 
building  is  a  billiard  room,  tenpin  alley, 
swimming  pools,  and  numerous  shower  and 


other  baths.  On  the  first  floor  is  an  of- 
fice and  lobby^  a  library  and  reading  room 
and  a  gymnasium.  On  the  second  floor 
is  an  auditorium,  a  boys'  department,  con- 
sisting of  a  library,  reading  room,  and  game 
room,  a  parlor,  and  several  educational 
class  rooms.  The  third  and  fourth  floors 
contain  dormitories  or  bedrooms,  of  which 
there  are  forty-five  in  number. 

"Fifth.  That  the  billiard  room,  tenpin 
alley,  swimming  pools,  and  baths  are  used 
only  by  members  of  the  association,  and 
their  out  of  town  guests;  for  the  use  of 
the  billiard  tables  they  pay  5  cents  per  one- 
half  hour;  for  the  tenpin  alley  5  cents  per 
game,  and  for  the  baths  and  swimming  pool 
no  charge  is  made.  The  office  is  occupied 
by  the  secretary  and  his  assistants  in  and 


Philadelphia  (American  Sunday  School 
Union  ▼.  Taylor)  161  Pa.  307,  23  L.R.A. 
605,  29  Atl.  26,  affirming  14  Pa.  Co.  Ct. 
213. 

And  parts  of  a  building  belonging  to  an 
institution  of  learning  maintained  by  char- 
ity, which  are  rented  out  for  profit,  are 
not  exempt  from  taxation  under  a  statute 
exempting  such  institutions,  although  the 
rents  so  derived  are  used  in  defraying  the 
expenses  of  the  institution.  Re  Historical 
Soc.  13  Montg.  O.  L.  Rep.  205. 

Likewise,  a  statute  exempting  "semina- 
ries of  learning"  does  not  include  real  es- 
tate owned  by  a  seminary  of  learning  but 
wholly  used  for  revenue, — as  a  lot  of  land 
with  a  large  house  and  a  barn  and  out- 
buildings thereon,  owned  by  an  academy 
and  formerly  occupied  by  its  president,  but 
since  used  in  part  as  an  "overflow  dormi- 
tory," certain  rooms  in  the  house  being  oc- 
cupied by  students  who  pay  rent  therefor 
to  the  academy,  and  the  remainder  of  the 
house  being  occupied  by  one  of  the  profes- 
sors of  the  academy,  who  makes  a  reduc- 
tion of  $200  a  year  in  his  salary  in  con- 
sideration of  such  use,  and  receives  from 
the  academy,  for  heating  and  taking  care 
of  the  rooms  rented  to  students,  one  half 
of  the  sums  received  by  it  from  them  as 
rent.  New  London  v.  Colby  Academy,  69 
N.  H.    443,  46  Atl.  743. 

And  a  library  fund  which  is  being  held 
and  invested  by  a  board  of  directors  until 
such    time   as   the    income   therefrom    will 
enable  them  to  erect  a  building  to  be  used 
for  a  free  public  library  and  reading  room, 
after  which  the  income  from  the   fund  is 
to  be  used  for  furnishing,  supplying  with 
books    and    reading    material    and    other 
equipment,  and  maintaining  a  free  public 
library  and  reading  room  in  such  building, 
is  not  exempt  from  taxation  under  a  stat- 
ute exempting   "all   free  public   libraries." 
Stinson  Memorial  Library  v.  Union  Coun- 
ty, 248  ni.  590,  94  N.  E.  153. 

And  a  constitutional  provision  exempting 
from^  taxation  all  charitable  institutions, 
provided  the  property  so  exempted  be  not 


empt  land  which  belongs  to  a  religious  so- 
ciety conducting  a  retreat  for  the  insane, 
and  is  designed  for  raising  vegetables  and 
for  pasturage  for  the  uses  of  the  retreat; 
or  property  of  an  orphan  asylum,  which  is 
no  part  of  the  institution,  but  Is  held  for 
revenue,  although  the  revenue  derived 
therefrom  is  applied  toward  the  support  of 
the  asylum.  State  ex  rel.  Cunningham  v. 
Board* of  Assessors,  52  La.  Ann.  223,  26 
So.  872. 

Statutes    exempting   institutions    and    cer- 
tain property. 

Under  a  statute  exempting  from  taxa- 
tion all  institutions  endowed  and  main- 
tained by  public  or  private  charity,  with 
the  grounds  thereto  annexed  and  necessary 
for  the  occupancy  and  enjoyment  of  the 
same,  a  house  and  lot  belonging  to  a  col- 
lege so  endowed  and  maintained,  which  are 
separated  from  the  college  campus  only  by 
a  public  highway,  and  are  used  as  a  resi- 
dence for  the  president  of  the  college  in 
the  discharge  of  his  duties  connected  with 
the  institution  and  are  just  ^s  needful 
to  the  college  as  any  of  its  buildings,  are 
exempt  from  taxation  as  a  part  of  the  col- 
lege plant  and  as  an  integral  part  of  the 
institution.  Ursinus  College  v.  College- 
ville,  17  Montg.  Co.  L.  Rep.  61. 

And  under  a  statute  exempting  from 
taxation  all  public  colleges,  public  acade- 
mies, and  all  buildings  connected  with  the 
same,  residences  belonging  to  a  college  and 
occupied  rent  free  by  its  president,  pro- 
fessors, and  head  janitor,  which  occupation 
has  grown  from  the  necessities  of  the  case, 
no  other  adequate  accommodations  and  fa- 
cilities being  at  hand, — are  exempt  from 
taxation.  Kenyon  College  v.  Schnebly,  31 
Ohio  C.  C.  160. 

But  an  educational  and  charitable  asso- 
ciation or  institution  is  not  exempt  from 
taxation,  either  as  an  institution  of  purely 
public  charity  or  as  an  association  or  in- 
stitution of  learning,  with  the  grounds 
thereto  annexed  and  necessary  for  the  occu- 


uaed  or  leased  for  purposes  of  private  or  pancy  and  enjoyment  of  the  same,  on  prop- 
corporate  profit  or  income,  does  not  ex-  erty  "which  is  devoted  to  the  purpose  of  a 
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about  the  work  of  the  association.  The 
lobby  is  open  to  the  public,  and  no  fee  of 
any  sort  is  charpjed  for  its  use.  The  gym- 
nasium is  used  for  the  various  classes  in 
physical  culture,  taught  by  a  director  em- 
ployed by  the  association.  None  but  mem- 
bers are  allowed  these  privileges,  and  no 
extra  charge  is  made  therefor.  The  aud- 
itorium is  used  for  all  public  meetings, 
the  object  :.nd  purpose  of  which  is  ap- 
proved by  the  directors;  no  rental  is 
charged  for  its  use.  None  but  members  of 
the  association  are  allowed  to  use  the  boys' 
department,  and  no  charge  is  made  or 
money  ever  received  for  the  use  of  this 
department  or  any  of  its  privileges.  The 
educational  class  rooms  are  used  for  the 
conduct  of  the  night  school.     No  fees  are 


charged  for  instruction  in  this  schooL 
Some  of  the  pupils  do  pay  very  small  sums, 
because  they  prefer  to  do  so;  but  these 
fees  do  not  pay  over  one  half  the  cost  of 
conducting  the  school,  and  are  not  com- 
pulsory. The  dormitories  or  bedrooms  are 
used  by  members  of  the  association  only. 
They  pay  for  these  rooms  from  $8  to  $15  per 
month,  according  to  size  and  location. 
These  rooms  are  furnished,  and  the  price 
paid  includes  light,  heat,  and  janitor  serT- 
ices.  No  one  except  members,  who  pay  the 
fee  for  full  membership,  can  occupy  these 
rooms.  The  actual  amount  received  from 
these  dormitories  is  about  15,000  per  an- 
num. No  itemized  account  of  the  cost  of 
maintaining  them  has  been  kept,  and  no  ac- 
curate estimate  of  the  cost  of  heating,  light- 


mountain  resort  conducted  for  profit,  al- 
though the  business  is  conducted  in  con- 
nection with  the  management  of  the  char- 
ity and  the  educational  work  of  the  asso- 
ciation or  institution,  and  the  profits  of 
the  business  are  devoted  to  the  support  of 
the  charity.  Pocono  Pines  Assembly  v. 
Monroe  County,  29  Pa.  Super.  Ct.  36. 

And  under  a  statute  exempting'  from 
taxation  charitable  institutions  "with  the 
grounds  thereto  annexed  and  necessary  for 
the  occupancy  and  enjoyment  of  the  same,'* 
a  corporation  organized  to  promote  the 
education  of  Indian  and  negro  children, 
and  to  train  teachers  for  that  service,  is 
not  exempt  from  taxation  on  a  farm  used 
only  for  the  production  of  food  for  the 
teachers  and  pupils  in  its  convent  and 
school,  which  farm  is  not  at  all  neccssarv 
for  the  occupancy  and  enjoyment  of  the 
institution  or  the  prosecution  of  the  ob- 
jects of  the  charity  without  impairment, 
though  it  may  be  convenient  and  profitable 
as  a  source  of  the  supplies  obtained  there- 
from. '  Re  Sisters  of  the  Blessed  Sacra- 
ment, 38  Pa.  Super.  Ct.  640. 

Statutes  exempting  property  received,  held, 
or  appropriated  for  certain  purposes. 

Under  a  statute  exempting  from  taxation 
all  moneys  and  credits  appropriated  solely 
to  sustain,  and  belonging  exclusively  to,  in- 
stitutions of  purely  public  charity,  the  en- 
dowment fund  of  a  theological  seminary 
which  is  such  an  institution  is  exempt 
from  taxation,  although  invested  and 
loaned  as  u  source  of  revenue,  if  the  income 
therefrom  is  devoted  solely  to  the  main- 
tenance of  the  institution.  Little  v.  United 
Presbyterian  Theological  Seminary,  72 
Ohio  St.  417,  74  N.  E.  193,  affirming  26 
Ohio  C.  C.  609. 

But  under  a  provision  of  the  charter  of 
a  church  educational  association,  exempt- 
ing from  taxation  all  the  property  that 
may  be  received,  held,  or  appropriated  by 
or  for  it  for  the  exclusive  purpose  of  re- 
ligion or  education,  a  dwelling  house  and 
lot  devised  to  the  association  for  the  exclu- 
Hive  purpose  of  education,  but  held  by  it 
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for  sale,  and,  in  the  absence  of  an  accepta- 
ble purchaser,  rented  to  a  tenant,  and  not 
used  for  the  exclusive  purposes  of  religion 
or  education,  is  not  exempt,  although  the 
rents  and  profits  thereof  are  used  by  the 
association  exclusively  for  the  purpose  of 
education.  Stahl  v.  Kansas  Educational 
Asso.  54  Kan.  542,  38  Pac.  796. 

And  under  a  statute  exempting  from 
taxation  moneys  and  credits  belonging  ex- 
clusively to  benevolent  and  charitable  insti- 
tutions or  associations,  appropriated  solely 
to  sustain  them,  funds  of  sudi  an  institu- 
tion or  association,  invested  in  income-pro- 
ducing securities,  have  been  held  not  ex- 
empt. National  Council,  K.  K  S.  ▼. 
Phillips,  63  Kan.  808,  66  Pac.  1014. 

Nor  is  a  stock  of  groceries  kept  by  a 
camp  meeting  association  incorporated  for 
religious,  moral,  charitable,  and  benevolent 
purposes,  for  sale  without  restriction  or 
limitation  to  any  and  all  persons  desiring 
to  purchase,  exempt  from  taxation  as  prop- 
erty held  "for  the  purposes  of  said  corpo- 
ration," although  the  profits  of  all  sales 
are  directly  applied  toward  the  support  of 
the  association.  Alton  Bay  Campmeeting 
Asso.  v.  Alton,  69  N.  H.  311,  45  Ail.  95. 

Statutes  exempting  property  used  for  cer- 
tain purposes — generally. 

Under  a  statute  incorporating  a  Toung 
Men's  Christian  Association,  and  providing 
that  its  buildings  and  the  land  whereon 
they  are  erected  shall  be  exempt  from  taxa- 
tion "so  long  as  the  same  are  occupied  by 
and  used  for  the  purposes  of  the  associa- 
tion," the  renting  of  ninety-seven  or  ninety- 
eight  "bedrooms  for  the  sleeping  accommo- 
dation of  the  members  of  the  association 
who  choose  to  rent  these  rooms  for  that 
purpose,"  on  the  upper  floors  of  the  asso- 
ciation's building,  producing  a  revenue  of 
$11,000  per  annum,  does  not  take  away  the 
association's  right  to  exemption  from  taxa- 
tion on  the  building,  as  such  use  does  not 
take  that  part  of  the  building  out  of  the 
occupancy  of  the  association,  and  it  is 
"for  the  purpose  of  the  association:"  n* 
"it  may  well  be  a  very  valuable  mcan«  f  - 
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ing,  cleaning,  or  superintending  tbem  can 
be  made,  it  does,  however,  amount  to  a  con- 
siderable sum  per  annum. 

"Sixth.  Any  man  or  boy  over  twelve 
years  of  age,  of  good  moral  character,  is 
eligible  to  membership.  No  religious  test 
of  any  sort  is  applied.  The  membership 
includes  Catholics,  Jews,  and  all  the  various 
Protestant  denominations,  as  well  as  many 
persons  who  are  not  members  of  any  church. 
One  third  of  the  directors  are  elected  at 
the  annual  meeting  each  year,  at  which 
meeting  all  the  members  who  are  members 
of  evangelical  churches  are  entitled  to  vote; 
the  only  qualification  for  a  director  being 
that  he  must  be  a  member  of  an  evangelical 
church. 

'^Seventh.  The   cost    of    maintaining   the 


work  of  this  association  in  its  building 
aforesaid  is  about  $15,000  per  annum;  $5,- 
000  of  this  sum  is  collected  from  persons 
occupying  the  rooms  or  dormitories  herein- 
before referred  to;  the  remaining  $10,000  is 
raised  from  the  membership  fees  and  such 
contributions  as  may  be  made  by  the  friends 
of  the  association.  An  annual  fee  of  $10  is 
charged  to  men  who  are  to  be  entitled  to  all 
the  privileges  of  the  association,  and  for 
like  privileges  boys  are  cliarged  $5  or  $0 
per  annum.  Some  deduction  is  made  from 
these  sums  for  persons  whose  salaries  or 
wages  are  below  a  given  sum.  The  associ- 
ation has  no  capital  stock,  and  no  pro- 
vision for  making  profits  or  declaring  divi- 
dends. As  a  matter  of  fact,  tlic  work  of  the 
association  is  always  done  at  a  loss.  .  •  •* 


the  social  and  physical  improvement  of 
young  men,  to  supply  them  with  clean  and 
well- ventilated  bed-rooms — mental  improve- 
ment will  probably  follow,  if  not  spiritual 
improvement."  Ottawa  Y.  M.  C.  A.  v. 
Ottawa,  20  Ont.  L.  Rep.  567. 

And  under  a  statute  exempting  from 
taxation  the  real  property  of  charitable 
and  benevolent  institutions  occupied  by 
them  for  their  own  purposes,  such  occu- 
pancy need  not  be  exclusive;  and  a  build- 
ing owned  and  occupied  by  such  an  institu- 
tion, and  designed  for  use  by  it  for  its 
own  purposes,  no  part  of  which  is  not  sub* 
stantially  us^  by  it  in  good  faith  for  its 
own  purposes,  is  exempt  from  taxation,  not- 
withstanding the  institution  allows  other 
associations  and  individuals,  from  time  to 
time,  to  use  some  portions  of  the  building 
for  a  rental,  when  it  can  be  done  without 
interfering  with  the  use  of  the  same  by  the 
owner  for  its  own  purposes.  Curtis  v. 
Androscoggin  Lodge  No.  24,  I.  O.  O.  F.  99 
Me.  356,  59  Atl.  518. 

And  under  a  statute  exempting  from 
taxation  the  lands  of  a  cemetery  associa- 
tion actually  used  and  occupied  for  cemetery 
purposes,  the  mere  leasing  of  an  unoccu- 
pied portion  of  the  lands  of  such  asso- 
ciation to  a  tenant  for  a  temporary  use  not 
inconsistent  with  the  purpose  of  holding 
and  preparing  the  land  for  burial  purposes, 
for  which  use  he  pays  a  small  rental  which 
goes  into  the  treasury  of  the  association  to 
be  used  for  its  proper  purposes,  does  not 
deprive  the  land  of  the  exemption.  People 
ex  rel.  Buffalo  Burial  Park  Asso.  v.  Stil- 
well,  190  N.  Y.  284,  83  N.  £.  56,  reversing 
119  App.  Div.  913,  104  N.  Y.  Supp.  1137. 

But  property  of  a  literary  or  scientific 
corporation,  the  dominant  use  of  which  is 
as  a  dormitory  and  boarding  house  for  cer- 
tain   students  of  a  certain  educational  in- 
stitution, is  not  exempt  from  taxation  as 
property  of  a  literary  or  scientific  corpora- 
tion,   occupied  by   it   for   the   purposes   for 
which    it   was    incorporated,    even    if    some 
literary  or  scientific  work   is  done  on  the 
prenii8€?8,  for  which  the  use  of  the  property 
dent        r*"'^^^  »nd  boarding  house  for  stu- 
en   T*r>^?  Bnother  institution  is  in  no  way 
5^  ^'^'4.rW.S,)  ^ 


necessary  or  convenient,  and  of  which  it  is 
in  no  proper  sense  a  part,  or  to  which, 
merely  mcidental.  Phi  Beta  Epsilon  Corp. 
V.  Boston,  182  Mass.  457,  65  N.  E.  824. 

And  under  a  constitutional  provision  ex- 
empting from  taxation  places  actually  used 
for  religious  worship,  with  the  grounds  at- 
tached thereto  and  used  with,  and  appurte- 
nant to,  the  house  of  worship,  a  building 
and  lot  adjoining  the  church  lot  of  a  reli- 
gious corporation,  which  were  purchased 
by  it  with  the  intention  of  tearing  down 
the  building,  and  to  prevent  the  addition 
of  more  stories  thereto,  which  would  en- 
tirely exclude  the  light  from  the  windows 
in  one  side  of  the  church,  but  which  build- 
ing and  lot  are  rented  for  revenue  which 
is  being  used  to  complete  the  payment  of 
the  purchase  price, — are  not  exempt  from 
taxation.  Calvarv  Baptist  Church  v.  Milli- 
ken,  148  Ky.  580]^  147  S.  W.  12. 

Nor  does  a  statute  exempting  from  taxa- 
tion property  of  a  benevolent  and  charita- 
ble institution,  occupied  by  it  for  its  own 
purposes,  include  real  estate  of  a  camp- 
meeting  association,  used  for  a  stable  and 
stable  yard  where  horses  are  stalled  for 
hire,  or  let  for  an  eating  house  or  for  vic- 
tualing purposes,  or  used  for  lots  let  to 
members  for  the  erection  of  cottages  (Fox- 
croft  V.  Piscataquis  Valley  Canipmeeting 
Asso.  86  Me.  78,  29  Atl.  951)  ;  or  real  es- 
tate of  a  Young  Men's  Christian  Associa- 
tion let  for  a  boarding  house  or  for  stores 
(Auburn  v.  Y.  M.  C.  A.  86  Me.  244,  29 
Atl.  992)  ;  or  a  camp-ground  lot  and  build- 
ing thereon,  built  by  a  private  individual 
under  a  parol  license,  expressed  as  a  lease 
in  perpetuam,  given  by  the  campmeeting 
association  owning  the  land,  in  considera- 
tion of  a  small  sum  of  money  (Foxcroft  v. 
Straw,  86  Me.  76,  29  Atl.  950). 

And  a  statute  exempting  from  taxation 
the  real  estate  of  all  literary  and  scien- 
tific institutions  occupied  by  them  for  their 
own  purposes  or  by  any  officer  thereof  as 
a  residence  does  not  include  property  owned 
by  a  university,  but  rented  by  it,  under  a 
contract  of  purchase,  to  a  Greek  letter  fra- 
ternity which  occupies  the  property  for  its 
own  purposes,  paying;  as  rent  6  per  cent  W 
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It  U  not  claimed  that  the  association  is 
not  occupying  and  using  the  basement  and 
the  first  and  second  stories  of  the  property 
in  a  way  which  directly  promotes  the  pur- 
poses for  which  the  association  was  incor- 
porated. Hie  question,  therefore,  to  be  de- 
termined here  is  whether  or  not  the  use 
made  of  the  third  and  fourth  stories  is 
such  as  to  exclude  the  property  from  the  ex- 
emption provided  by  the  Constitution.  If 
the  letting  of  the  rooms  in  those  stories 
by  the  association  to  its  members  for  sleep- 
ing or  lodging  purposes  is  a  renting  or 
leasing  of  them,  the  property  was  not  oc- 
cupied and  used  exclusively  by  the  associ- 
ation for  its  purposes,  within  the  meaning 
of  the  Constitution. 

In  the  case  of  Com.  t.  Hampton  Normal 


&  Agricultural  Inst.  106  Va.  614,  56  S.  £. 
504,  which  involved  the  qfoestion  of  the 
right  of  an  educational  institution  to  ex- 
emption from  taxation  under  the  prorisions 
of  §  183  of  the  Constitution,  subs,  ''d," 
it  was  held  that  property  leased  to  third 
persons  is  liable  to  taxation,  alth<mgh  the 
rents  be  applied  o  the  educational  purposes 
of  the  institution. 

Mr.  Taylor,  in  his  work  on  I^uidlord 
k  Tenant,  9th  ed.  §  66,  in  discussing  the 
difference  between  a  tenant  and  a  mere 
lodger,  says  that  the  latter  is  **one  who 
occupies  a  portion  of  a  tenement  which  is- 
under  the  control  or  in  the  occupancy  of 
another.  He  cannot  have  trespass  ^iMire 
clauaum  fregit  if  entered  upon,  and  is  not 
liable  for  rent,  or  in  use  and  occupation. 


the  university's  investment,  paying  the  in- 
surance and  making  the  repairs,  with  a  con- 
tract upon  which  it  has  paid  at  least  $1,000. 
Orono  V.  Kappa  Sigma  Soc.  108  Me.  320,  80 
Atl.  831. 

So,  under  a  statute  exempting  the  build- 
ings and  land  of  a  Young  Men's  Christian 
Association  "so  long  as  the  same  are  oc- 
cupied by  and  used  for  the  purposes  of  the 
association," — "if  land,  for  example,  be 
leased  to  tenants  who  take  the  exclusive 
occupation,  the  exemption  ceases."  Ottawa 
Y.  M.  C.  A.  V.  Ottawa,  20  Ont.  L.  Rep.  667 
(obiter). 

And  under  a  statute  exempting  from  tax- 
ation the  building  of  a  library  company  so 
long  as  it  shall  oe  used  and  occupied  for 
library  purposes,  a  portion  of  the  company's 
library  building  which  is  rented  for  profit 
is  not  exempt.  Mercantile  Library  Co.  v. 
Philadelphia,  161  Pa.  155,  28  Atl.  1068,  af- 
firming 14  Pa.  Co.  Ct.  204. 

— for  school  or  educational  purposes. 

Under  a  constitutional  provision  exempt- 
ing from  taxation  real  property  used  for 
school  purposes  where  the  tuition   is  free, 

f property  is  exempt  which  belonf^s  to  a  re- 
igious  society  maintaining  a  free  school, 
and  is  used  in  connection  with  the  societv's 
school  property,  solely  as  a  residence  for 
its  teachers  employed  in  the  school,  who 
receive  in  addition  thereto  a  small  stipend 
for  their  services;  or  which  is  used  as  a 
laundry,  assembly  room,  and  dormitory  in 
connection  with  a  free  school,  or  as  a  play- 
ground for  the  pupils  thereof.  Rettew  v. 
St.  Patrick's  Roman  Catholic  Church,  4 
Penn.  (Del.)   693,  58  Atl.  828. 

And  a  farm  is  exempt  which  belongs  to 
a  religious  and  charitable  corporation  main- 
taining a  free  industrial  school,  and  is  cul- 
tivated by  the  corporation  by  means  of  the 
boys  in  the  school,  who  work  under  the 
supervision  of  a  skilful  farmer  and  are 
trained  on  the  farm  in  all  the  branches  of 
the  science  of  agriculture. — the  head  farmer 
occupying  free  of  rent  the  only  house  on 
the  farm,  and  receiving  a  salary  from  the 
corporation  in  addition  to  his  house  rent; 
^OT#.RJl.(N.S.) 


and  the  produce  of  the  farm  being  almost 
wholly  consumed  by  the  boys  in  the  school, 
and  the  proceeds  of  the  remainder  being 
used  exclusively  to  defray  the  expenses  ot 
maintaining  and  conducting  the  free  achool. 
Ibid. 

Under  a  statute  exempting  from  taxa- 
tion the  property  of  an  academy  or  college, 
occupied  by  the  institution  or  ita  officers 
for  the  purpose  for  which  the  institution 
was  incorporated,  the  following  property, 
used  as  indicated,  has  been  h^d   exempt: 

— ^premises  provided  by  a  college,  with- 
out rent  or  compensation  in  any  form,  or 
a  lease  or  any  agreement  for  the  fixed  term, 
for  the  use  of  students  who  club  together 
for  the  purpose  of  obtaining  for  themselves, 
with  the  assistance  of  the  college,  food  at 
cost.  Harvard  College  v.  Assessors,  175 
Mass.  145,  48  L.RA.  547,  55  N.  E.  844; 

— a  house  within  the  grounds  of  a  college, 
built  with  funds  given  expressly  for  the 
purpose  of  erecting  a  dwelling  noose  for 
the  president  and  his  successors  in  office, 
and  occupied,  since  it  was  built,  by  them 
and  their  families,  without  the  payment  of 
any  rent  or  compensation  therefor,  and 
without  any  lease;  the  whole  lower  floor 
of  which  house,  except  possibly  the  kitchen, 
is  used  for  claas  day,  commencement,  and 
other  receptions,  and  for  many  hospitali- 
ties incident  to  the  president's  functions, 
and  the  hall  and  drawing  room  of  which 
are  also  used  for  the  convenience  of  the 
college  and  the  president,  for  meetings  of 
the  faculty  and  committees,  for  conferences 
with  college  officers  and  students,  for  calls 
on  college  business,  and  for  the  annual 
meetings  .of  the  corporation  at  which  de- 
grees are  voted;  the  premises  being  kept 
in  order  and  repair  under  the  direction  of 
the  college  superintendents  of  buildings  and 
of  grounds,  at  the  college  expense.     Ibid; 

— houses  belonging  to  and  kept  in  order 
and  repair  at  the  expense  of  a  college,  and 
occupied  by  professors  with  the  permission 
of  the  college,  and  without  their  having 
any  estate  therein  or  paying  any  rent  there- 
for, except  that,  in  voting  their  salaries, 
the  college  makes  an  allowance  for  the  use 
of  the  houses  as  a  part  of  the  eompenaa- 
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but  can  sue  or  be  sued  only  for  a  breach 
of  the  agreement.  His  agreement  is  not 
within  the  statute  of  frauds,  and  his  riglits 
do  not  differ  from  those  of  a  boarder  in 
a  hotel  or  boarding  house,  who  has  no  in- 
terest in  the  realty  even  although  he  has 
a  contract  for  the  use  of  specific  rooms." 
In  Wansey  v.  Perkins,  7  Mann.  &  G.  151, 
the  matter  to  be  determined  turned  upon 
the  question  whether  the  occupation  of  one 
of  the  parties  was  that  of  a  mere  lodger  or 
that  of  a  tenant.  In  holding  that  such  oc- 
cupant was  a  mere  lodger,  and  not  a  tenant, 
Chief  Justice  Tindal,  in  delivering  the  opin- 
ion of  the  court,  said:  "If  the  premises  in 
the  occupation  of  this  claimant  were  so 
completely  divided  from  the  rest  of  the 
house  that  the  landlord  had  given  up  all 


control  over  them,  the  case  would  be  dif- 
ferent. But  here  the  landlord  lets  the 
claimant  into  possession  of  the  second  floor; 
the  landlord  himself  retaining  possession  of 
the  rest  of  the  house.  This  puts  the  claim- 
ant in  the  condition  of  a  lodger  or  inmate." 

It  was  held  in  White  v.  Maynard,  111 
Mass.  250,  262,  15  Am.  Rep.  28,  etc.,  that 
an  oral  contrac'  by  the  keeper  of  a  board- 
ing house  to  provide  a  man  and  his  family 
for  six  months  with  board  and  lodging, 
with  three  specified  rooms  as  lodgings,  and 
to  light  and  heat  the  same,  was  not  within 
the  statute  of  frauds,  because  the  occupant 
was  a  mere  lodger,  and  not  a  tenant. 

The  cases  generally  hold  that  the  occu- 
pant of  a  room  or  rooms  in  a  tenement  is 
a  lodger,  and  not  a  tenant,  where  the  owner 


tion  for  their  services;  the  principal  or 
dominant  consideration  in  regard  to  the  oc- 
cupation of  the  houses  by  the  several  pro- 
fessors having  reference  to  the  performance 
of  their  duties  in  the  offices  which  they 
hold  as  professors  and  otherwise,  rather 
than  to  the  private  benefit  which  they  would 
receive  in  the  way  of  homes  for  them- 
selves and  their  families.    Ibid. 

As  held  in  Phillips  Academy  v.  Andover, 
175  Mass.  138,  48  L.R.A.  650,  55  N.  £.  841, 
real  property  of  an  incorporated  academy, 
occupied  as  homes  by  the  professors  of  the 
academy  and  their  families,  may  be  exempt 
from  taxation  as  real  estate  of  the  academy 
occupied  by  it  or  its  officers  for  the  pur- 
poses for  which  it  was  incorporated,  if  their 
occupancy  of  the  property  in  fact  has,  or 
is  supposed  to  have,  a  direct  connection 
with  such  purposes. 

And  so,  under  the  same  statute,  it  has 
been  held  that  the  following  real  estate 
owned  by  an  incorporated  academy  or  col- 
lege may  properly  be  found  to  be  exempt: 

— ^the  president's  house  and  adjacent 
grounds,  situated  near  the  other  college 
buildings;  the  house  being  used  in  part  al- 
so as  the  president's  library,  study,  and  of- 
fice; for  his  official  entertaining;  for  meet- 
ing members  of  the  faculty,  students,  and 
others  who  wish  to  see  him  on  business; 
and  for  the  regular  weekly  meetings  of  the 
administrative  committee  of  the  faculty; 
and  the  repairs  of  the  house  and  the  care 
of  the  adjacent  grounds  being  attended  to 
by  the  college.  Amherst  College  v.  Asses- 
sors, 193  Mass.  168,  79  N.  E.  248; 

— ^a  house  used  primarily  as  a  residence 
for  the  professor  in  charge  of  the  astronom- 
ical department  of  the  college,  and  his  fam- 
ily, but  situated  near  an  observatory  in  proc- 
ess of  construction,  and  also  used  in  part 
for  experiments  in  connection  with  the  pro- 
fessor's college  work,  for  storing  astronom- 
ical instruments,  machinery,  and  equipment 
belonging  to  the  college,  for  hearing  classes 
in  astronomy,  for  keeping  weather  records 
open  for  consultation  bv  anyone  interested 
therein,  and  for  a  library  belonging  largely 
to  the  college.     Ibid.  »    8       «    J^ 

ra'"^^®^^^"^  houses  and  appurtenances  oe- 
60  L.R.A.(N.S.) 


cupied  by  teachers  in  the  institution,  with 
their  families,  as  an  aid  in  preserving  dis- 
cipline and  in  bringing  about  closer  rela- 
tions with  the  pupils, — each  of  the  teachers 
having  the  use  of  one  of  the  dwelling  houses 
as  a  part  of  his  compensation,  in  addition 
to  a  stated  sum  per  annum.  Emerson  v. 
Milton  Academy,  185  Mass.  414,  70  N.  E. 
442; 

— a  tract  of  woodland  near  college 
grounds,  conveyed  to  the  college  expressly 
for  a  public  park  and  used  to  some  extent 
by  students  of  the  college  as  a  place  of  rec- 
reation, upon  which  the  college  has  made  an 
expenditure  of  $200  or  $300,  and  has  re- 
ceived but  $125  income,  which,  in  accord- 
ance with  the  terms  of  the  deed  of  convey- 
ance to  the  college,  has  been  appropriated 
to  aid  indigent  students  in  the  college. 
Amherst  College  v.  Assessors,  gupra; 

— an  athletic  field  adjoining  other  real 
property  of  a  college,  which  is  used  in  early 
spring  before  the  main  athletic  field  is  iin 
condition  for  use,  and  at  other  times,  for 
minor  games  and  contests,  when  the  main 
field  is  occupied,  and  from  which  no  in- 
come is  derived  by  the  college.    Ibid; 

— a  triangular  lot  purchased  and  given 
to  a  college  from  esthetic  considerations,  to 
improve  the  appearance  of  the  approaches 
to  the  main  entrance  of  the  principal  ath- 
letic field  of  the  college,  and  from  which  no 
financial  profit  is  derived.    Ibid.; 

— lots  used  as  a  baseball  field  and  as  a 
football  field,  respectively,  with  space  for 
spectators;  and  a  low,  swampy,  and  thinly 
wooded  lot  used  by  the  pupils  for  open-air 
recreation  and  amusement.  Emerson  v. 
Milton  Academy,  supra. 

But  a  house  belonging  to  a  college  and 
occupied  by  its  president  cannot  be  said,  as 
a  matter  of  law,  to  be  exempt  from  taxation 
as  real  estate  of  the  college  occupied  by  it 
or  its  officers  for  the  purposes  for  which  it 
was  incorporated,  where,  prior  to  the  occu- 
pation by  the  president,  the  house  had  been 
let  for  a  girls'  school,  and  the  president 
lives  in  the  house  with  his  family,  pays 
rent  to  the  college,  and  water  rates,  has 
established  a  tennis  court  at  his  own  ex- 
pense, and  some  years  at  least  has  paid  for 
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retains  his  character  as  master  of  the  house, 
occupying  a  part  of  it  himself,  or  by  his 
servants,  and  at  the  same  time  retains  the 
general  control  over  the  whole  house.  See 
Cook  V.  Humber,  11  C.  B.  N.  S.  33,  Keane 
k  G.  413,  31  L.  J.  C.  P.  N.  S.  73,  8  Jur. 
N.  S.  698,  5  L.  T.  N.  S.  838,  10  Week. 
Rep.  427 ;  Brewer  v.  M*Gowen,  L.  R.  6  C'.  P. 
239,  1  Hopw.  &  C.  275,  39  L.  J.  C.  P.  N.  S. 
30,  21  L.  T.  N.  S.  4G2,  18  Week.  Rep.  167 ; 
Thompson  v.  Ward,  L.  R.  6  C.  P.  327,  360- 
363,  1  Hopw.  &  C.  530,  537,  40  L.  J.  C.  P. 
N.  S.  169,  24  L.  T.  N.  S.  679;  Wilson  v. 
Martin,  1  Denio^  602,  604. 

It  is  clear  under   the  authorities,   as  it 
seems  to  us,  that  the  members  of  the  associ- 
ation who  occupy  the  rooms  or  dormitories  j 
in  the  third  and  fourth  stories  of  the  build- 


ing are  not  tenants  or  lessees,  but  mere 
lodgers.  The  association,  by  its  officers  and 
servants^  occupy  a  part  of  the  building,  and 
it  retains  the  control  over  the  whole  of  it. 

But  it  is  further  insisted  that,  even 
though  the  rooms  in  the  third  and  fourth 
stories  are  not  lease!,  they  are  a  source  of 
revenue  and  profit  to  the  association. 

If  the  dominant  purpose  in  the  use 
made  of  these  rooms  is  to  obtain  revenue 
or  profit,  although  it  is  to  be  applied  to 
the  general  objects  of  the  association,  it 
would  render  tie  property  liable  to  taxa- 
tion. But  if  the  use  made  of  those  rooms 
has  direct  reference  to  the  purposes  for 
which  the  association  was  incorporated,  and 
tends  immediately  and  directly  to  promote 
those  purposes,  then  its  use  is  within  the 


the  care  of  the  grounds;  pays  the  inside 
expense  of  the  house,  and  may  be  found  to 
exercise  the  same  control  over  it  that  he 
did  over  another  house  which  he  previously 
hired.  Amherst  College  v.  Assessors,  173 
Mass.  232,  53  N.  E.  815. 

And  the  following  real  estate  is  not  ex- 
empt from  taxation  as  property  of  a  col- 
lege occupied  by  it  or  its  officers  for  the 
purposes  for  which  the  college  was  incorpo- 
rated : 

— dwelling  houses  and  lots  belonging  to 
a  college  and  situated  near  the  principal 
college  buildings,  which  are  occupied  as  res- 
idences by  persons  engaged  solely  in  the 
instruction  or  government  of  the  college,  or 
in  the  care  of  its  property,  under  parol 
agreements  whereby  they  are  each  to  re- 
ceive as  salary  a  stated  sura  of  money  per 
month,  and  have  the  use  of  a  place  while 
in  the  service  of  the  college,  for  which  a 
deduction  is  made  by  the  collcf^e  monthly 
from  the  salary.  Williams  College  v.  As- 
sessors, 167  Mass.  505,  46  N.  E.  394; 

— property  owned  by  a  college,  situated 
a  short  distance  in  the  rear  of  the  presi- 
dent's house,  without  any  fence  or  other 
indication  of  boundary  or  division  between 
the  two  properties,  and  consisting  of  a 
house,  barn,  and  land,  the  house  having 
been  built  for  a  servant  of  a  former  presi- 
dent, who  was  a  janitor  of  the  college  for 
many  years  while  he  lived  in  the  house,  and 
being  rented  at  a  monthly  rental  to  a  man 
who  is  not  an  employee  of  the  college,  and 
the  barn  being  used  by  the  president  for 
storage  purposes.  Amherst  College  v.  As- 
sessors, 193  Mass.  168,  79  N.  E.  248. 


Statutes  exempting  property  used  exclusive- 
ly far  certain  purposes — generally. 

» 

Under  a  statute  exempting  from  taxa- 
tion the  real  and  personal  estate  of  all  fire- 
men's relief  associations,  so  long  as  it  is 
used  exclusively  for  the  purposes  of  such 
associations,  a  mortgage  is  exempt  which 
has  been  purchased  out  of  the  funds  of  such 
an  association,  which  it  has  accumulated 
for  the  time  being  in  excess  of  what  is  nec- 
50  L.R.A.(N.S.) 


essary  to  meet  its  demands,  and  which 
mortgage  is  held  solely  for  the  purposes  of 
maintaining  a  fund  to  be  used  as  the  other 
moneyB  of  the  association  are  used,  and  of 
obtaining  interest  to  increase  the  funds  to 
be  used  to  promote  charitable  purposes. 
State,  Long  Branch  Firemen's  Relief  Asso., 
Prosecutor  v.  Johnson,  62  N.  J.  L.  625, 
43  Atl.  573. 

And  solvent  credits  and  secured  not^  be- 
longing to  a  religious  corporation,  the  in- 
terest on  which  is  applied  exclusively  and 
faithfully  to  educational,  religious,  and 
charitable  purposes,  is  exempt  from  taxa- 
tion as  property  set  apart  and  used  ex- 
clusively for  such  purposes.  United  Breth- 
ren V.  Forsyth  County,  115  N.  C.  489,  20 
S.  E.  626. 

But  under  a  statute  exempting  from  tax- 
ation "buildings  or  portions  of  buildings  ex- 
clusively occupied  as  collies,  academies, 
churches,  public  schoolhouses,  or  infirma- 
ries," and  "buildings  belonging  to  and  u^ed 
exclusively  for  scientific,  literary,  benevo- 
lent, or  ecclesiastical  societies,  .  .  .  not 
including  any  real  estate  of  any  education- 
al, benevolent,  or  ecclesiastical*  corporation 
or  association,  .  .  .  which  is  leased  or 
used  for  other  purposes  than  the  specific 
purposes  of  such  corporation  or  associa- 
tion,"— neither  cottages  occupied  by  em- 
ployees who  care  for  the  school  buildings, 
grounds,  cows,  and  gardens  of  an  exempt 
convent,  nor  land  cultivated  as  a  Tegetable 
garden  in  connection  with  the  convent  and 
a  school  maintained  by  it,  are  exempt  from 
taxation,  although  the  produce  of  the  gar- 
den is  consumed  by  the  teachers  and  pupils 
in  and  about  the  school,  aa  the  buildings 
and  land  so  used  are  not  used  exclusively 
for  the  specific  purposes  of  the  convent. 
St.  Bridget  Convent  Corp.  v.  Milford,  87 
Conn.  474,  88  AtL  881. 

And  the  building  of  a  Greek  letter  fra- 
ternity, the  primary  object  of  which  is  to 
afford  the  members  of  the  fraternity  with 
an  abiding  place  while  attending  colle^, 
and  w^hich  is  to  all  intents  and  purposes  a 
clubhouse,  although  it  is  incidentally  qs^ 
for  educational,  scientific,  literary,  and  li- 
brary  purposes,  is  not  exempt  from  taxa- 
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provisions  exempting  the  property  from 
taxation^  although  revenue  or  profit  is  de- 
rived therefrom  as  incident  to  such  use. 
In  the  case  of  Com.  v.  Hampton  Normal 
k  Agricultural  Inst,  supra,  it  was  held  that 
"  Hemenway"  farm  was  not  liable  to  tax- 
ation, although  revenue  or  profit  was  de- 
rived from  the  use  made  of  the  farm.  One 
of  the  grounds  upon  which  that  conclusion 
was  rested  was  that  the  institute  had  the 
right  to  establish  a  model  farm  for  scien- 
tific instruction  in  the  dairy  business,  and 
that  in  so  using  the  farm  as  that  it  pro- 
duced revenue  or  profit  which  went  into  the 
treasury  of  the  school  did  not  render  it 
liable  to  taxation,  since  deriving  revenue 
or  profit  was  a  mere  incident,  and  not  the 
object  in  view  in  so  using  the  farm.     The 


I  view  taken  in  that  case  is  in  accord  with 
the  weight  of  authority  in  other  jurisdic- 
tions. 

In  Emerson  v.  Milton  Academy,  185  Mass. 
414,  70  N.  E.  442,  where  substantially  the 
same  question  was  involved  as  is  now  being 
considered,  it  was  held  that,  where  the  oc- 
cupation and  use  of  real  estate  was  to  pro- 
duce income  to  be  expended  for  the  purposes 
for  which  the  educational  institution  was 
incorporated,  it  was  not  within  the  statute 
exempting  the  property  from  taxation;  but, 
where  the  dominant  purpose  in  the  occupa- 
tion and  use  of  the  property  was  directly 
to  accomplish  some  of  the  objects  for  which 
the  corporation  was  established,  it  was 
within  the  provision  of  the  statute.  The 
fact   that   incidentally   there   were   results 


tion  as  property  used  exclusively  for  carry- 
ing out  thereupon  one  or  more  of  such 
purposes.  People  ex  rel.  Delta  Kappa  Epsil- 
on  Soc.  V.  Lawler,  74  App.  Div.  563,  77  N.  Y. 
Supp.  840,  reversing  36  Misc.  594,  73  N. 
Y.  Supp.  1082,  and  affirmed  without  opin- 
ion in  179  N.  Y.  535,  71  N.  E.  1136. 

Under  a  statute  exempting  from  taxa- 
tion buildings  for  free  public  schools  or  for 
religious  worship,  and  the  land  upon  which 
they  stand  and  immediately  surrounding  the 
same,  so  far  as  such  buildings  and  land  are 
occupied  and  used  exclusively  for  religious 
or  educational  purposes,  land  and  a  build- 
ing thereon  used  in  part  for  a  chapel  for 
religious  worship  and  in  part  for  the  resi- 
dence of  sisters  of  mercy,  who  serve  as 
teachers  in  a  free  parochial  school  in  a 
schoolhouse  on  an  adjoining  lot,  are  not 
exempt  from  taxation.  Re  Pawtucket,  24 
R.  I.  86,  62  Atl.  679. 

And  a  Young  Men's  Christian  Associa- 
tion building,  a  large  part  of  which  is  rent- 
ed to  various  tenants  and  a  considerable 
yearly  income  derived  therefrom,  is  not  ex- 
empt from  taxation  under  the  statute  ex- 
empting property  used  for  purely  charitable 
or  educational  purposes,  or  used'  exclusively 
for  public  worship.  People  ex  rel.  Gore  v. 
Y.  M.  C.  A.  167  111.  403,  41  N.  E.  567. 

Likewise,  a  building  owned  by  a  corpora- 
tion formed  for  the  purpose  of  furnishing 
a  free  public  reading  room  and  library, 
which  building  is  leased  to  a  private  club 
upon  the  condition,  among  others,  that  the 
lessee  shall  keep  a  public  reading  room, 
and  a  part  of  which  building  is  sublet  to 
a  military  company,  the  lessee  using  an- 
other portion  for  its  own  members, — is  not 
exempt  from  taxation  under  a  statute  ex- 
emptmg  real  estate  owned  and  occupied  by 
library,  benevolent,  charitable,  educational, 
and  scientific  institutions,  while  occupied 
by  them  solely  for  the  purposes  for  wnich 
they  were  incorporated.  Auditor  General  v. 
Women's  Temperance  Asso.  119  Mich.  430, 
78  N.  W.  466. 

Nor  is  real  property  of  a  corporation  or- 
ganized exclusively  for  missionary  purposes, 
which  is  in  possession  of  tenants,  and  for 
which  the  corporation  receives  rents  and 
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profits  under  leases  from  the  former  owner, 
which  do  not  expire  until  noon  of  the  day 
when  the  tax  books  are  closed,  exempt  from 
taxation  as  property  used  exclusively  for  car- 
rying out  thereon  the  purposes  of  the  cor- 
poration, or  held  for  sucn  purposes,  and 
not  a  source  of  income,  being  not  in  actual 
use  by  reason  of  the  absence  of  suitable 
buildings  or  improvements  thereon,  the  con- 
struction of  which  is  in  good  faith  contem- 
plated,— although  the  corporation  uses  the 
rents  received,  under  the  leases  exclusivclv 
for  its  missionary  purposes,  and  in  good 
faith  contemplates  the  construction  of  suit- 
able buildings  and  improvements  for  its 
use  for  its  missionary  purposes,  immediate- 
ly upon  the  expiration  of  such  leases. 
Board  of  Home  Missions  v.  New  York,  91 
Hun,  642,  37  N.  Y.  Supp.  96. 

— for  public  purposes. 

Lands  of  a  school  district,  purchased  and 
held  by  it  solely  for  sale  or  rent  and  for 
the  sake  of  profit,  are  not  exempt  from  tax- 
ation under  a  constitutional  provision  ex- 
empting "public  property  used  exclusively 
for  public  purposes,"  although  the  proceeds 
arising  therefrom,  when  sold  or  rented,  are 
to  be  used  for  the  benefit  of  the  public 
schools  of  the  district.  School  Dist.  v. 
Howe,  62  Ark.  481,  37  S.  W.  717. 

And  a  building  belonging  to  a  library  as- 
sociation, which  is  leased  to  a  public  li- 
brary, and  the  rents  and  revenues  derived 
from  which  are  used  to  liquidate  an  en- 
cumbrance placed  thereupon  for  tlie  pur- 
pose of  erecting  a  building,  and  to  pay 
the  operating  expenses  of  the  building,  and 
for  repairs  thereon,  is  not  exempt  from 
taxation  under  a  statute  exempting  prop- 
erty used  exclusively  for  a  free  public 
library.  People  ex  rel.  Gore  v.  Peoria 
Mercantile  Library  Asso.  167  111.  369,  41 
N.  E.  667. 

— for  educational  purposes. 

Buildings  and  land  belonging  to  a  corpo- 
ration organized  for  a  charitable,  education- 
al, and  benevolent  purpose,  in  and  upon 
which  the  corporation  conducts  a  scb^x)!  for 
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from  the  use  of  the  property  which  would 
not  entitle  it  to  exemption  was  held  to  be 
immaterial,  so  long  as  the  dominant  purpose 
of  the  occupation  was  within  the  statute. 
In  that  case  the  real  estate  of  the  educa- 
tional institution  was  used  for  dwelling 
houses  of  teachers  of  the  academy  with 
their  families  as  an  aid  in  preserving  dis- 
cipline and  bringing  about  closer  relations 
with  the  pupils;  the  use  being  allowed  as 
a  part  of  the  compensation  to  the  teachers. 
It  was  held  that  such  use  of  the  property 
did  not  take  it  out  of  the  protecti.on  of  the 
statute,  since  the  dominant  purpose  of  the 
use  or  occupation  was  in  promotion  of  the 
purposes  for  which  the  academy  was  incor- 
porated. 


In  Yale  University  v.  Kew  Haven,  71 
Conn.  316;  43  L.RA.  490,  42  Atl.  87,  where 
the  statute  provided  that  "buildings  or  por- 
tions of  buildings  exclusively  occupied  as 
colleges,  academies,  churches,  public  school- 
houses,  or  infirmaries"  should  be  exempt 
from  taxation,  it  was  held  that  fees  of 
students,  whether  apportioned  as  room  rent 
or  tuition,  could  not  be  treated  as  income 
of  real  estate.  In  discussing  the  question 
the  court  said :  "The  fact  that  certain  sums 
are  paid  for  use  of  the  rooms  occupied  does 
not  alter  the  character  of  the  occupation. 
A  church  is  none  the  less  a  church,  because 
the  worshipers  contribute  to  the  support  of 
services  by  way  of  pew  rent.  A  hjspital  is 
none  the  less  a  hospital,  because  the  bene- 
ficiaries contribute   <«omething  towards  its 


children  and  young  women,  are  exempt 
from  taxation  as  real  property  used  exclu- 
sively for  carrying  out  thereupon  the  educa- 
tional purposes  of  the  corporation,  although, 
of  the  buildings,  one  cottage  is  used  as  a 
residence  for  the  chaplain,  one  is  used  part- 
ly as  a  dwelling  for  the  engineer  and  partly 
as  a  bowling  alley  for  the  pupils  of  the 
school,  and  another  is  used  as  a  power 
house  and  contains  dynamos,  boilers,  etc., 
and  a  barn  is  used  as  a  dwelling  for  some 
of  the  employees  of  the  school, '  and  also 
for  a  horse  that  is  used  to  cultivate  the 
school  grounds  and  to  carry  pupils  and 
baggage  to  and  from  school, — all  of  these 
buihiings  being  necessary  for  carrying  out 
tlie  work  of  the  school;  and  although  the 
corporation  obtains  from  the  parcel  of 
land  on  which  its  buildings  are  situated 
vegetables,  hay,  and  timber,  no  part  of 
which  is  sold,  but  all  of  which  the  corpora- 
tion directly  and  necessarily  uses  to  supply 
the  needs  of  the  school,  and  this  parcel  of 
land  is  also  used  for  recreation,  and  con- 
tains a  bowling  alley,  skating  pond,  and 
swings  reserved  for  the  exclusive  uses  of 
the  pupils  of  the  school.  People  ex  rel. 
Missionary  Sisters  v.  Reilly,  85  App.  Div. 
73,  83  N.  Y.  Supp.  39,  affirmed  without 
opinion  in  178  N.  Y.  609,  70  N.  E.  1107. 

So,  sleeping  rooms  and  drill  rooms,  ar- 
mories and  stables,  library  buildings  and 
buildings  occupied  by  the  principal  as  a 
residence,  recreation  grounds,  and  dining 
halls,  all  of  which  are  a  part  of  the  founda- 
tion, and  are  used  in  the  administration,  of 
an  academy  which  is  both  a  day  and  a 
boarding  school  and  in  which  the  pupils 
are  required  to  wear  military  uniforms  and 
are  under  military  discipline,  are  exempt 
from  taxation  as  property  used  exclusivelv 
for  educational  purposes.  People  ex  rel. 
Mt.  Pleasant  Academy  v.  Mezger,  98  App. 
Div.  237,  90  N.  Y.  Supp.  488,  affirmed  with- 
out opinion  in  381  N.  Y.  611,  73  N.  E.  1130. 

And  under  a  statute  exempting  from  taxa- 
tion property  used  exclusively  for  educa- 
tional purposes,  lots  owned  and  occupied 
by  a  corporation  organized  for  such  pur- 
poses, and  included  within  a  single  inclos- 
urc,  upon  a  portion  of  which  is  a  large 
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building  used  solely  for  school  purposes,  are 
wholly  exempt,  notwithstanding  a  portion 
thereof  is  used  as  a  vegetable  garden  which 
supplies  vegetables  for  the  tables  of  the 
officers,  teachers,  students,  and  others  con- 
nected with  the  school;  no  part  of  the  pro- 
duce of  the  garden  being  sold,  and  only  a 
small  quantity  thereof,  during  the  entire 
existence  of  the  school,  having  been  ex- 
changed for  groceries  for  the  use  of  the 
institution.  Academy  of  Sacred  Heart  v. 
Irev,  61  Neb.  756,  71  N.  W.  752. 

And  in  Colorado  Seminary  t.  Arapahoe 
Co.  30  Colo.  607,  71  Pac  410,  it  is  held 
that,  under  charter  provisions  making  it 
one  of  the  duties  of  the  trustees  of  the  sem- 
inary thereby  incorporated  to  maintain  an 
institution  of  learning,  and  to  that  end 
authorizing  them  to  hold  property  to  the 
extent  they  may  judge  necessary  for  carry- 
ing into  effect  the  objects  of  the  institu- 
tion, and  declaring  that  "such  property  as 
may  be  necessary  for  carrying  out  the  de- 
signs of  the  seminary  in  the  best  manner, 
while  used  exclusively  for  such  purpose, 
shall  be  free  from  taxation," — all  property 
which  the  seminary  owns  is  exempt  from 
taxation  while  it  is  exclusively  used  for 
carrying  out  the  designs  of  the  seminary 
in  the  best  manner,  though  not  directly 
and  actually  used  by  the  school  itself,  but 
only  for  producing  income  which  is  exclu- 
sively devoted  to  the  purpose  of  maintain- 
ing the  institution.  The  court  says:  ''It 
is  not  reasonable  to  suppose  that  .  .  •  the 
lawmaking  power  ...  so  far  lost  sight 
of  the  benefits  it  attempted  to  confer,  that 
it  deliberately  limited  that  exemption  to 
a  species  of  property  which,  in  the  nature 
of  things,  constitutes  but  a  very  small  part, 
in  value  and  extent,  of  the  property  of  any 
successful  school  of  learning,  and,  by  so 
limiting  the  scope  of  the  aid,  materially 
hindered  its  managers  in  carrying  out  the 
design  of  the  school  in  the  best  manner." 

But  real  property  belonging  to  a  college 
and  used  for  athletic  exercises  on  the  part 
of  its  students  is  not  exempt  from  taxation 
as  real  property  of  a  corporation  organized 
exclusively  for  educational  purposes,  U5»ed 
exclusively  for  carrying  out  thereupon  such 
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maintenance.  And  a  college  is  none  the 
less  a  college,  because  its  beneficiaries  share 
the  cost  of  maintenance,  and  it  is  imma- 
terial whether  such  contribution  is  lumped 
in  one  sum  or  apportioned  to  sources  of 
expense,  as  tuition,  room  rent,  lecture  fees, 
dining  hall,  etc."  See  also  generally 'on 
the  subject,  Linton  v.  Lucy  Cobb  Inst.  117 
Ga.  678,  45  S.  E.  53;  Philadelphia  v.  Wo- 
men's Christian  Asso.  125  Pa.  572,  17  Atl. 
475;  Davis  v.  Cincinnati  Camp  Meeting 
Asso.  57  Ohio  St.  257,  49  N.  E.  401;  Mt. 
Hermon  Boys'  School  T.  Gill,  145  Mass. 
139,   13  N.  E.  354. 

It  cannot  be  said  in  this  case  that  the 
dominant  purpose  of  the  managers  of  the 
Lynchburg  association,  in  the  occupation 
and  the  use  made  of  its  building,  the  third 


and  fourth  stories  as  well  as  the  basement 
and  other  stories,  was  not  to  accomplish, 
and  did  not  tend  directly  and  immediately 
to  accomplish,  the  object  for  which  the 
association,  was  incorporated  and  existed. 
Some  of  the  objects  of  the  association,  as 
stated  in  the  facts  found  by  the  trial  court, 
were:  ''The  improvement  of  the  spiritual, 
mental,  social,  and  physical  condition  of 
young  men  and  boys,  and  to  this  end  it 
maintains  the  building  (which  it  is  now 
sought  to  tax)  on  Church  street,  between 
Tenth  and  Eleventh  streets  in  the  city  of 
Lynchburg,  which  is  in  charge  of  a  secre- 
tary and  corps  of  assistants,  who,  together 
with  the  necessary  janitors  and  other  em- 
ployees, are  employed  and  paid  by  the  asso- 
ciation.    The  secretary  and  his  assistants 


purposes,  where  it  is  also  utilized  as  a 
source  of  pecuniary  income,  by  renting  it 
to  outside  parties  in  the  vacation  season. 
People  ex  rel.  Adelphi  College  v.  Wells,  97 
App.  Div.  312,  89  N.  Y.  Supp.  957,  affirmed 
without  opinion  in  180  N.  Y.  534,  72  N. 
E.  1147. 

And  under  a  constitutional  provision  ex- 
empting from  taxation  certain  lands,  with 
the  buildings  thereon,  "when  same  are  used 
exclusively  for  schools,"  property  let  by 
the  owner  for  use  as  a  school  building,  and 
used  as  a  school,  but  also  customarilv  and 
continuously  used,  in  term  time  and  in  va- 
cation, as  a  lodging  and  boarding  house  for 
persons  having  no  connection  whatever  with 
the  school,  is  not  exempt  from  taxation, — 
though  other  uses  so  incidental  as  not  to 
interrupt  an  exclusive  use  for  school  pur- 
poses would  not  deprive  the  property  of  this 
constitutional  exemption  from  taxation. 
Anniston  City  Land  Co.  v.  State,  —  Ala. 
— ,  64  So.  110. 

A  building  used  by  a  practising  attorney 
for  all  the  purposes  of  a  homestead  is  not 
exempt  from  taxation  as  a  building  used 
exclusively  for  school  purposes,  although  it 
was  built  by  him  for  the  purpose  of  con- 
ducting a  day  and  boarding  school  for  girls, 
and  is  used  partly  as  a  schoolhouse  in 
which  his  wife  conducts  such  a  school.  Ed- 
monds V.  San  Antonio,  14  Tex-  Civ.  App. 
155,  36  S.  W.  496. 

And  where  a  single  body  of  land  and 
Beveral  structures  tliereon  are  in  part  used 
ijolely  for  the  purposes  of  a  school  conduct- 
ed thereupon  by  the  owner  and  liis  wife,  as 
their  sole  business,  and  in  part  also  for 
residence  and  family  purposes  of  the  owner 
and  his  wife  and  small  children,  the  lat- 
ter portion  is  not  exempt  from  taxation  as 
property  used  exclusively  for  school  pur- 
poses. San  Antonio  v.  Seeley,  —  Tex.  Civ. 
App.  — ,  57  S.  W.  688. 

But  real  estate  used  for  a  boarding  and 
day  school  docs  not  lose  its  right  to  ex- 
emption from  taxation  as  property  used 
exclusively  for  school  purposes,  by  reason 
merely  of  the  facts  that  the  owner  and  his 
wife,  whose  sole  business  is  conducting  and 
teaching  in  the  school,  have  rooms  in  one 
60  L.RJ^.(N.S.) 


of  the  buildings,  and  that  the  owner  allows 
others  occasionally  to  use  the  buildings  for 
the  purpose  of  giving  certain  exhibitions 
therein,  for  which  he  receives  no  more  than 
enough  to  pay  for  the  lights  furnished  and 
to  cover  the  expense  of  arranging  and  re- 
arranginff  the  furniture.  Carter  v.  Patter- 
son, —  Tex.  Civ.  App.  — ,  39  S.  W.  1110. 

— ^for  religious  purposes. 

Under  a  statute  exempting  from  taxation 
"buildings  exclusively  occupied  as  church- 
es," a  building  owned  and  regularly  and 
statedly  occupied  by  an  ecclesiastical  socie- 
ty for  religious  worship  is  exempt,  although 
the  society  derives  an  income  wiiich  is  used 
for  the  maintenance  of  religious  services 
in  the  church,  by  renting  the  church  build- 
ing for  lectures,  concerts,  readings,  and 
other  things  not  inappropriate  to  be  had 
in  a  church.  First  Unitarian  Soc.  T.  Hart- 
ford, 66  Conn.  368,  34  Atl.  89. 

But  a  large  building  owned  by  a  benevo- 
lent and  missionary  society,  in  a  very  at- 
tractive and  important  part  of  the  business 
district  of  a  large  city,  a  part  of  which 
building  is  leased  to  and  regularly  used  by 
a  religious  organization  for  religious  pur- 
poses as  a  church,  while  very  spacious  and 
valuable  parts  thereof  are  never  used  for 
religious  worship,  and  have  no  relation  to 
a  religious  use,  but  are  used  exclusively 
for  the  transaction  of  business,  is  not  ex- 
empt from  taxation  as  a  house  of  religious 
worship  owned  by  or  held  in  trust  for  the 
use  of  any  religious  organization.  Evan- 
gelical Baptist  Benev.  &  Missionary  Soc.  r. 
Boston,  204  Mass.  28,  90  N.  E.  572. 

And  land  intended  to  be  used  as  a  site 
for  a  permanent  stone  church  building  is 
not  exempt  from  taxation  under  a  statute 
exempting  "houses  of  religious  worship," 
although  a  small  wooden  church  building  is 
located  on  another  portion  of  the  same  lot, 
which,  on  the  completion  of  the  perma- 
nent structure,  is  designed  for  removal  to  a 
corner  of  the  lot,  to  be  used  as  a  Sunday- 
school  room.  All  Saints  Parish  v.  Brook- 
line,  178  Mass.  404,  52  L.R.A.  778,  69  N.  B. 
1003. 
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seek  out  young  men  and  boys,  and  endeavor 
to  bring  them  under  moral  and  religious 
influences,  to  secure  their  attendance  at 
some  place  of  worship,  to  introduce  them 
to  the  members  and  privileges  of  the  asso- 
ciation, to  aid  them  in  selecting  suitable 
boarding  houses  and  employment,  and  by 
every  possible  means  surround  them  with 
Christian  influences.  The  association  main- 
tains a  library  and  reading  room,  where 
good  books,  the  daily  papers,  and  a  large 
number  of  magazines  are  at  the  disposal  of 
the  members.  .  .  .  During  the  week 
Bible  classes  are  taught  in  this  building; 
large  numbers  of  young  men  being  gathered 
in  these  classes,  who  engage  in  the  regular 
and  systematic  study  of  the  Bible.     .    .    • 


The  association  laintains  a  regular  night 
school,  where  certain  nights  in  each  week 
reading,  writing,  arithmetic,  penmanship, 
bookkeeping,  and  other  eommon-scbool 
branches  are  taught  to  such  young  men  and 
boys  as  are  employed  during  the  day." 

Manifestly,  a  member  of  the  association 
who  was  a  lodger  or  inmate  of  the  building 
would  be  in  a  better  situation  to  take  ad- 
vantage of  the  privileges  offered  by  the 
association,  and  more  likely  to  take  advan- 
tage of  them,  other  things  being  equal, 
than  a  member  who  lodged  elsewhere. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  order  complained  of,  and  that 
it  should  be  affirmed. 


Where  a  church  corporation  owns  real 
property  upon  which  is  a  building  used 
temporarily  as  a  church  edifice,  other  lots 
owned  by  it,  separate  and  quite  a  distance 
from  this  property,  with  buildings  thereon 
which  it  rents,  ^re  not  exempt  from  taxa- 
tion as  property  used  exclusively  for  re- 
ligious purposes,  although  such  lots  and 
buildings  were  purchased  with  the  proceeds 
of  a  sale  to  the  United  States  government 
of  land,  with  the  buildings  thereon  which 
had  been  the  corporation's  house  of  wor- 
ship, which  property  had  been  used  exclu- 
sively for  church  purposes,  and  was  not  as- 
sessed or  valued  for  taxation ;  and  although 
the  corporation  has  duly  resolved  to  erect  a 
church  building,  at  some  future  time,  on 
the  lots  in  question,  and  in  the  meantime 
the  rents  arising  from  the  leasing  of  such 
lots  with  the  buildings  now  thereon  have 
been  set  apart  and  are  being  kept  in  a 
separate  fund  for  the  purpose  of  erecting 
and  building  on  such  lots  the  prospective 
house  of  worship  or  church  building.  First 
Christian  Church  v.  Beatrice,  39  Neb.  432, 
58  N.  W.  166. 

And  a  dwelling  house  built  upon  the  rear 
of  a  church  lot,  separate  and  independent 
from  the  church  building,  and  which  is  oc- 
cupied by  the  janitor  of  the  church  as  a 
residence,  is  not  exempt  from  taxation  un- 
der a  statute  exempting  all  churches,  meet- 
inghouses, or  other  regular  places  of  stated 
worship,  with  the  grounds  tnereto  annexed, 
necessary  for  the  occupancy  and  enjoyment 
of  the  same.  Pittsburg  v.  Third  Presby. 
Cliurch,  10  Pa.  Super.  Ct.  302. 

— for  charitable  purposes. 

Real  property  of  a  charitable  association 
is  exempt  from  taxation  as  property  used 
exclusively  for  carrying  out  thereupon  the 
charitable  purposes  of  the  association, 
where  it  is  used  exclusively  for  raising 
hay  and  other  crops  which  are  used  ex- 
clusively for  the  live  stock  of  the  associa- 
tion, or  for  raising  potatoes  for  consump- 
tion by  the  beneficiaries  of  the  association. 
Re  Miriam  Osborn  Memorial  Home  Asso. 
HO  N.  Y.  Supp.  786. 

And  in  Salt  Lake  Lodge  No.  86,  B.  P.  O. 
60  L.R.A.(N.S.) 


£.  ▼.  Groesbeck,  40  Utali,  1,  120  Pac.  192, 
— a  case  which  seems  to  have  gone  farther 
than  any  other  in  exempting  property  simi- 
larly used,  and  in  which  there  was  a  strong 
dissent  by  Chief  Justice  Frick, — it  waa 
held,  under  a  statute  exempting  from  taxa- 
tion lots  with  the  buildings  thereon  used  ex- 
clusively for  charitable  purposes,  that  a 
building  belonging  to  an  incorporated  lodge 
organized  "to  promote  good  fellowship 
among  its  members  and  for  charitable  pnr- 
poses,  and  in  addition  thereto,  inaugurate 
and  conduct  a  social  club  for  the  benefit  of 
the  members  of  the  corporation,"  was  ex- 
empt from  taxation,  notwithstanding  the 
fact  that  the  lodge  maintained  in  the  build- 
ing a  buffet  where  liquors  and  cigars  were 
sold  to  members  only,  at  the  usual  retail 
prices,  and  a  restaurant  where  lunches  and 
refreshments  were  likewise  sold,  and  bil- 
liard and  card  rooms,  etc.,  the  profits  there- 
from going  to  the  general  fund  of  the  lodge 
for  charitable  purposes, — as  such  use  was 
a  mere  incident  to  the  use  made  of  the 
building  in  promoting  good  fellowship 
among  the  members  of  the  organization  and 
in  dispensing  charity  in  the  general  relief 
of  the  distress  of  the  human  family,  not 
only  to  its  own  members  and  their  families, 
but  also  to  the  public  at  large,  and  the 
maintenance  and  the  occupation  of  the 
building  and  the  use  made  of  it  as  a  whole 
tended  directly  to  promote  and  further  the 
purposes,  and  to  carry  out  the  objects,  for 
which  the  organization  was  created. 

But  property  owned  and  used  for  lodge 
purposes  by  a'  lodge  which  is  a  charitable 
organization  is  not  exempt  from  taxation  as 
property  "used  exclusively  for  purposes 
purely  charitable,"  where  it  is  also  rented 
out  for  lodge  purposes  to  tenants  not  shown 
to  be  charitable  institutions.  Adelphia 
Lodge  No.  38,  K.  P.  v.  Crawford,  157  Mo. 
356,  57  S.  W.  1020. 

And  property  owned  by  a  charitable  asso- 
ciation, consisting  of  a  mansicm  house  devot- 
ed to  an  exclusively  charitable  use,  and  oth- 
er buildings,  together  with  about  231  acres 
of  land.  GO  acres  of  which  are  arable,  the 
rest  being  lawn,  meadow,  and  wood  land, 
is  not  entirely  exempt  from  taxation  under 
a  statute  exempting  "all  buildings  used  es- 
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clusively  for  charitable  purposes,  with  the 
lands  whereon  the  same  are  erected,  and 
which  may  be  necessary  for  the  fair  enjoy- 
ment thereof/'  although  the  whole  tract,  so 
far  as  used  at  all,  is  used  in  connection  with 
the  mansion  house;  but  only  the  mansion 
house  and  so  much  of  the  land  held  in  con- 
nection with  it  as  is  "necessary  for  the  fair 
enjoyment  thereof"  are  exempt.  Congrega- 
tion St.  Vincent  De  Paul  v.  Brakeley,  67 
N.  J.  L.  176,  60  Atl.  589. 

And  property  owned  by  a  charitable  cor- 
poration, but  used  by  it  for  and  in  connec- 
tion with  a  summer  boarding  house  which 
is  conducted  principally  for  revenue,  is  not 
exempt  from  taxation  as  property  used  ex- 
clusively for  charitable  purposes^  although 
all  of  the  profits  of  the  businesa  are  used  m 
the  &id  of  the  needy.  Sisters  of  Peace  v. 
Westcrvelt,  64  N.  J.  L.  510,  45  Atl.  788, 
affirmed  in  65  N.  J.  L.  685,  48  Atl.  789. 

Effect  of  renting  property  and  using  in- 
come for  purposes  for  which  use  of  prop- 
erty itself  "would  render  it  exempt — in 
generaL 

It  la  the  general  rule  that  property  of 
a  religious,  charitable,  or  educational  in- 
stitution, which  is  rented  out  for  revenue, 
and  not  directly  used  for  the  purposes  of 
the  institution,  is  not  exempt  from  taxa- 
tion as  property  used  for  such  purposes,  al- 
though the  entire  income  therefrom  is  so 
used.  As  said  in  Fitterer  v.  Crawford,  157 
Mo.  51,  50  L.R.A.  191,  57  S.  W.  532: 
"There  is  a  very  material  difference  between 
the  'use  of  a  building  exclusively  for  purely 
charitable  purposes,'  and  renting  it  out, 
and  then  applying  the  proceeds  arising 
therefrom  to  such  purposes.  To  rent  out 
a  building  is  not  to  use  it  within  the  mean- 
ing of  the  statute,  but  in  order  to  use  it,  it 
must  be  occupied  or  made  use  of." 

And  in  Y.  M.  C.  A.  v.  Douglas  County, 
60  Neb.  642,  62  L.R.A.  123,  63  N.  W.  924: 
"To  hold  that  property  rented  for  business 
purposes  is  exempt  when  the  rentals  or  in- 
come therefrom  are  used  exclusively  for  re- 
ligious, charitable,  or  educational  purposes 
is  extending  the  operation  of  the  law  fur- 
ther than  is  warranted  by  the  language 
used.  There  is  a  clear  and  well-defined  dis- 
tinction between  the  use  of  property  and 
the  use  of  the  income  derived  therefrom." 

So,  a  statute  exempting  from  taxation 
real  estate  of  literary,  benevolent,  chari- 
table, and  scientific  institutions,  actually 
occupied  for  the  purposes  for  which  they 
were  incorporated,  does  not  include  proper- 
ty of  a  university  adjoining  and  formerly 
a  part  of  its  campus,  but  which  is  leased 
at  an  annual  rental  for  purposes  of  business 
and  profit  (Willamette  University  v. 
Knight,  35  Or.  33,  56  Pac.  124),  or  a  por- 
tion of  a  building  belonging  to  a  charitable 
institution,  xvhich  is  rented  for  business 
purposes  (Hibernian  Benev.  Soc.  v.  Kelly, 
28  Or.  173,  30  L.R.A.  167,  52  Am.  St  Rep. 
769,  42  Pac.  3),  although  the  revenue  de- 
rived therefrom  is  used  for  the  purposes  of 
the  institution. 
50  L.R.A.(N.S.) 


And  portions  of  the  building  of  a  Young 
Men's  Christian  Association  organized  for 
purposes  solely  benevolent  and  charitable, 
which  are  rented  to  tenants  for  a  store  and 
for  a  restaurant,  are  not  exempt  from  taxa- 
tion as  propertv  "used  for  the  purposes  of 
the  association,''  although  the  primary  ob- 
ject of  the  renting  is  to  obtain  revenue 
for  use  in  carrying  on  the  work  of  the  or- 
ganization, and  the  use  made  of  the  rented 
property  incidentally  promotes  the  objects 
of  the  association  by  drawing  people  to  the 
vicinity  of  the  building,  so  that  they  may 
become  interested  in  the  work  of  the  asso- 
ciation, and  by  supplying  a  desirable  res- 
taurant nearby,  where  meals  may  be  fur- 
nished to  members  and  those  whom  the 
association  assists.  Y.  M.  C.  A.  y.  Keene,  70 
N.  H.  223,  46  Atl.  186. 

Likewise,  a  portion  of  a  building  owned 
by  a  Young  Men's  Christian  Association  or- 
ganized and  incorporated  for  educational, 
charitable,  and  religious  work,  which  is 
rented  for  business  purposes,  is  not  exempt 
from  taxation  as  property  used  exclusively 
for  school,  religious,  or  charitable  purposes, 
although  the  rents  from  such  portion  are 
applied  to  the  work  of  the  association,  an:J 
the  remainder  of  the  building  is  usud  by 
the  association  for  the  purpose  of  carrying 
forward  the  objects  of  its  organization,  and 
it  is  the  purpose  and  intention,  at  some  in- 
definite future  time,  to  use  the  rented  por- 
tion of  the  building  for  such  purposes.  Y. 
M.  C.  A.  V.  Douglas  County,  supra. 

And  a  house  and  lot  owned  by  a  reli- 
gious corporation,  but  rented  out  as  a  res-, 
taurant  are  not  exempt  from  taxation  as 
property  used  exclusively  for  religious, 
charitable,  or  educational  purposes;  al- 
though the  corporation  applies  the  rent  re- 
ceived to  such  purposes.  United  Brethren 
V.  Forsyth  County,  115  N.  C.  489,  20  S.  E. 
626. 

Nor  is  real  estate  held  by  church  author- 
ities and  rented  out  for  revenue  exempt 
from  taxation  as  property  used  exclusively 
for  religious,  charitable,  or  educational  pur- 
poses, or  as  property  held  for  rent  from 
which  the  rent  is  used  exclusively  for  char- 
itable or  benevolent  purposes,  although  the 
"entire  rents  are  faithfully  used  and  ap- 
plied exclusively  to  charitable,  religious, 
and  benevolent  purposes."  Davis  v.  Salis- 
bury, 161  N.  C.  56,  76  S.  E.  687. 

In  Tennessee,  however,  it  has  been  held, 
under  a  statute  exempting  from  taxation 
"all  property  belonging  to  any  religious, 
charitable,  scientific,  or  educational  insti- 
tution when  used  exclusively  for  the  pur- 
poses for  which  said  institution  was 
created,  or  is  unimproved  and  yields  no  in- 
come," and  providing  that  "all  property 
belonging  to  such  institutions  used  in  sec- 
ular business  competing  with  a  like  busi- 
ness that  pays  taxes  to  the  state  shall  be 
taxed,"  etc., — that  real  estate  owhed  by 
an  educational  or  charitable  institution, 
but  rented  out  by  it  to  various  tenants,  is 
nevertheless  exempt  from  taxation,  if  the 
profits  derived  from  the  property  by  the 
institution  are  applied  solely  to  its  educa- 
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tional  or  charitable  purposes,  as  it  cannot 
be  presumed  "that  the  legislature,  in  decid- 
ing that  all  property  of  such  institutions 
used  in  secular  business  shall  be  taxed,  in- 
tended to  include  within  the  term  'secular 
business'  the  mere  renting  out  of  property," 
but  "the  -term  'secular  business'  employed 
in  the  statute  refers  to  the  exercise  of  some 
secular  business  where  the  property  is  em- 
ployed for  the  i>urpose  of  pront;"  and  the 
mere  act  of  renting  out  property  is  only  an  J 
incident  to  ownership,  and  is  not  a  carry- 
ing on  of  business  within  the  meaning  of 
the  statute.  Vanderbilt  University  v. 
Cheney,  116  Tenn.  259,  94  S.  W.  90;  Cum- 
berland Lodge  No.  8,  F.  4  A.  M.  ▼.  Nash- 
ville, 127  Tenn.  248,  164  8.  W.  1141. 


— property  of  educational  institution. 

Under  a  section  of  the  charter  of  a  man- 
ual labor  theological  institute,  which  pro- 
vides that  "real  estate  not  exceeding  100 
acres  in  land  belonging  to  the  corporation 
shall  be  exempt  from  taxation,  so  long  as 
the  same  shall  be  used  and  the  avails  there- 
of expended  solely  for  the  purposes  of  edu- 
cation and  instruction,"  land  owned  by  the 
institution  as  a  part  of  its  investment,  and 
rented  to  tenants,  is  not  exempt,  although 
the  rent  received  therefrom  is  expended  for 
the  general  purposes  of  the  institution,  as 
the  legislature  intended  to  have  the  word 
"used"  apply  to  the  land  itself,  and  the 
land  belonging  to  the  corporation  was  in- 
tended to  be  exempt  from  taxation  only  so 
long  as  it  was  used  for  a  manual  labor 
theological  institute,  and  the  avails  there- 
of expended  solely  for  the  purposes  of  edu- 
cation and  instruction.  Hartford  v.  Hart- 
ford Theological  Seminary,  66  Conn.  475, 
34  Atl.  483. 

And  a  building  and  the  land  on  which  it 
stands  are  not  exempt  from  taxation  as 
property  used  exclusively  for  educational 
purposes,  where  portions  of  the  building 
are  permanently  rented  for  commercial  pur- 
poses in  no  way  connected  with  education, 
although  the  rents  and  profits  from  such 
portions  are  used  for  educational  purposes. 
Gymnastic  Asso.  v.  Milwaukee,  129  Wis. 
429,  109  N.  W.  109. 

But  houses  and  lots  owned  by  an  educa- 
tional institution,  which  are  leased  and  the 
rents  derived  from  which  are  used  exclu- 
sively for  the  purposes  of  the  school,  are 
exempt  from  taxation  under  a  statute 
exempting  real  estate  owned  by  educational 
institutions  wliere  the  proceeds  are  devoted 
exclusively  to  educational  purposes;  "pro- 
vided, however,  that  nothing  herein  con- 
tained shall  be  construed  to  exempt  from 
taxation  any  part  of  any  lot  or  building 
used  for  any  private  purpose  or  for  profit; 
but  where  a  part  of  the  property  or  its 
proceeds  is  used  for  .  .  .  school  pur- 
poses, then  to  that  extent  the  same  shall  be 
exempt  from  taxation."  Staunton  v.  Mary 
Baldwin  Seminary,  99  Va.  653,  39  S.  E. 
596. 
50  L.R.A.(N.S.) 


^property  of  charitable  inatitutioii. 

Under  a  constitutional  proTision  that 
"buildings  and  grounds  and  materials  used 
exclusively  for  public  charity"  shall  be 
exempt  from  taxation,  property  leased  or 
rented  and  from  which  revenue  ia  derived 
is  not  exempt,  though'  the  revenue  be  ap- 
plied solely  to  the  support  of  a  public  char- 
ity. Bro(Ue  t.  FiUgerald,  67  Ark.  445,  22 
S.  W.  29. 

And  constitutional  and  statutory  pro- 
visions exempting  from  taxation  property 
used  exclusively  fpr  charitable  or  religions 
purposes  do  not  include  a  building  owned 
by  a  charitable  institution,  the  main  floor 
of  which  is  rented  and  occupied  by  a  re- 
tail store,  although  the  entire  proceeds  of 
tlie  rental  are  applied  solely  to  religious 
and  charitable  purposes.  State  ex  reL 
Hayes  v.  Board  of  Equalization,  1ft  S.  D. 
219,  92  N.  W.  16. 

Nor  does  a  statute  exempting  from  tax- 
ation lots  with  the  buildings  thereon  used 
exclusively  for  charitable  purpoaes  include 
portions  of  a  building  owned  by  a  chari- 
table institution,  whidi  are  rented  or  held 
for  rental,  as  a  source  of  revenue,  although 
all  the  rentals  received  are  used  for  chari- 
table purposes.  Parker  v.  Quinn,  23  Utah, 
332,  64  Pac.  961. 

Simihirly,  real  estate  owned  by  a  purely 
charitable  hospital  corporation,  consititut- 
ing  a  part  of  the  endowment  of  the  hospital, 
and  wich  is  separate  and  diatinct  and  lo- 
cated at  a  considerable  distance  from  the 
buildings  in  which  the  work  of  the  institu- 
tion is  conducted  and  the  lands  upon  which 
the  same  are  erected,  sufficient  for  the  fair 
enjoyment  of  the  hospital,  is  not  exempt 
from  taxation  under  a  statute  exempli ug 
"all  buildings  used  exclusively  for  chari- 
table purposes,  with  the  land  whereon  the 
same  are  erected  and  which  may  be  neces- 
sary for  the  fair  enjoyment  thereof,"  al- 
though the  rents,  issues,  and  profits  of 
such  real  estate  are  devoted  to  the  sup- 
port of  the  hospital  itself.  Cooper  Hospi- 
tal V.  Camden,  68  N.  J.  L.  691,  54  AtL  439, 
reversing  68  N.  J.  L.  208,  52  Atl.  210,  and 
overruling  Cooper  Hospital,  Prosecutor,  v. 
Burdsell,  63  N.  J.  L.  85,  42  AtL  853. 

And  a  building  owned  by  a  lodge  organ- 
ized for  charitable  and  benevolent  purposes 
is  not  exempt  from  taxation  aa  property 
"used  exclusively  for  purposes  purely  char- 
itable," where  the  first  and  second  stories 
are  rented,  and  the  rents  received  therefrom 
are  applied  to  the  extinguishment  of  a  debt 
incurred  in  the  construction  of  the  build- 
ing, and  only  the  third  stor^  is  used  and 
occupied  by  the  lodge  for  its  lodge  pur- 
poses. Fitterer  t.  Crawford,  157  Mo.  51,  50 
L.R.A.  191,  57  S.  W.  532  (Masonic  Lodge) ; 
Grand  River  Lodge  No.  52,  I.  O.  O.  F.  r. 
Crawford,  167  Mo.  41,  67  S.  W.  1134. 

Nor  is  a  building  belonging  to  a  grand 
lodge  of  Masons,  the  whole  of  which  is  let 
to  tenants  who  pay  rent  therefor  to  the 
lodge,  exempt  from  taxation  as  property  se- 
questered or  used  for  charitable  naea,  or  as 
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a  building  exclusively  used  for  the  support 
of  free  orphanages,  homes,  asylums,  or  hos- 
pitals, although  the  lodge  has  resolved  to 
apply  the  entire  net  income  from  the  rental 
of  the  building  upon  its  indebtedness  for 
the  construction  tliereof,  until  it  is  paid, 
unless  such  income  is  expressly  appropri- 
ated for  charitable  purposes;  and  when  the 
building  is  paid  for,  to  set  apart  the  net 
income  from  the  rent  for  the  purpose  of 
securing  a  Masonic  Home,  and  for  chari- 
table uses;  and  that  it  be  forever  used 
solely  for  such  purposes.  Grand  Lodge  of 
Masons  t.  Burlington,  84  Vt.  202,  78  Atl. 
973. 

Statutes  expressly  excluding  from  exemp- 
tion property  leased  or  used  for  foreign 
purposes  or  for  revenue  or  profit. 

Under  the  Illinois  statute,  an  educational 
institution  is  not  exempt  from  taxation  on 
property  belonging  to  it,  which  is  used 
with  a  view  to  profit.  Monticello  Seminarv 
V.  Madison  County,  242  111.  477,  90  N.  A 
178. 

And  accordingly,  credits  consisting  of 
coupon  bonds  and  notes  secured  by  mort- 
gages, belonging  to  a  school  and  represent- 
ing a  sum  derived  from  tuition,  board,  and 
other  income  of  the  institution,  are  not 
exempt,  although  the  income  is  used  exclu- 
sively for  the  maintenance  of  the  school  and 
the  benefit  of  its  students,  and  the  school 
is  not  conducted  for  profit  or  in  the  inter- 
est of  any  individual  or  company.  Monti- 
cello  Seminary  v.  Madison  County,  249  111. 
481,  94  N.  E.  938. 

But  a  fund  donated  to  a  school  for  the 
purpose  of  providing  and  maintaining  free 
scholarships  therein,  to  be  paid  out  of  the 
annual  income  of  the  fund,  without  the 
right  in  the  school  to  use  any  part  of  the 
principal  for  any  purpose  except  to  loan  it 
and  raise  thereby  an  annual  income  for 
such  scholarships,  is  exempt  from  taxation 
as  property  of  the  school  not  used  with  a 
view  to  profit.     Ibid. 

Under  a  statute  exempting  from  taxation 
all  lands  connected  with  institutions  of 
learning,  not  used  with  a  view  to  profit, 
lands  owned  by  a  college  and  used  for  agri- 
cultural purposes  or  rented  for  pasturage, 
from  which  a  revenue  is  derived,  or  other- 
wise employed  to  produce  a  revenue,  are  not 
exempt.  Kenyon  College  y.  Schneblv,  31 
Ohio  C.  C.  160. 

Nor  is  a  pumping  station  installed  and 
maintained  by  the  college  exempt,  if  the 
college  employs  it  so  as  to  derive  a  revenue 
therefrom,  by  supplying  water  to  others 
than  itself.    Ibid. 

But  under  a  statute  exempting  from  tax- 
ation "all  buildings  belonging  to  institu- 
tions of  purely  public  charity,  together  with 
the  lands  actually  occupied  by  such  insti- 
tutions, not  leased  or  otherwise  used  with 
a  view  to  profit,"  real  estate  owned  and 
occupied  by  a  campmeeting  association 
which  is  an  institution  of  purely  public 
charity  is  exempt  from  taxation,  notwith- 
standing charges  are  made  for  the  use  pf 
50  L.E.A.(N.S,) 


certain  privileges,  which  charges  arc  not 
made  with  a  view  to  profit,  and  are  not 
gufiicicnt  to  meet  the  expenses  of  the  asso- 
ciation, and  none  of  its  lands  are  used  for 
any  other  purpose  than  to  provide  for  the 
convenience  ad  comfort  of  those  who  may 
attend  its  meetings.  Davis  v.  Cincinnati 
Camp  Meeting  Asso.  67  Ohio  St.  267,  49 
N.  E.  401, 

And  under  a  constitutional  provision 
exempting  from  taxation  buildings,  together 
with  the  land  they  actually  occupy,  and 
such  additional  adjacent  land  as  may  be 
reasonably  necessary  for  the  convenient  use 
of  such  buildings,  wholly  devoted  to  edu- 
cational purposes,  and  providing  that  when- 
ever any  such  building  or  land  shall  be  a 
source  of  revenue  or  profit,  it  shall  be  liable 
to  taxation,  a  model  dairy  farm  conducted 
by  an  educational  institution,  on  which  its 
pupils  are  instructed  in  the  most  approved 
method  of  producing  milk  and  butter,  is 
exempt  from  taxation,  notwithstanding  a 
revenue  is  derived  from  the  sale  of  surplus 
milk  and  butter,  where  a  large,  if  not  the 
greater,  part  of  the  product  of  the  farm  is 
consumed  within  the  institution,  and  the 
revenue  derived  from  the  marketing  of  the 
surplus  is  a  mere  incident,  and  not  the  ob- 
ject in  view,  and  the  whole  thereof  goes 
into  the  treasury  of  the  school  for  its  sup- 
port, and  it  would  be  difiicult,  if  not  im- 
possible, to  determine  with  exactne^  the 
ratio  between  that  which  will  be  taxable 
as  constituting  a  source  of  revenue  and 
that  which  would  be  exempt  as  being  wholly 
devoted  to  educational  purposes.  Com.  v. 
Hampton  Normal  &  Agricultural  Inst.  100 
Va.  614,  66  S.  E.  594. 

But  the  leasing  of  a  large  tract  to  a 
national  soldiers'  home,  and  of  a  30-foot 
strip  of  land  to  an  electric  railway  com- 
pany, and  of  a  number  of  dwelling  houses 
to  sundry  tenants,  renders  all  of  such 
leased  property  liable  to  taxation,  although 
the  entire  revenue  derived  therefrom  is  used 
for  educational  purposes.     Ibid. 

So,  under  a  statute  exempting  from  tax- 
ation the  real  property  of  a  corporation  or 
association  organized  exclusively  for  re- 
ligious, benevolent,  charitable,  or  educa- 
tional purposes,  which  is  "used  exclusively 
for  carrying  out  thereupon  one  or  more 
of  such  'purposes,"  and  is  not  "leased  or 
otherwise  used  for  other  purposes,"  a 
building  owned  by  such  a  corporation, 
a  part  of  which  is  used  exclusively  for 
carrying  out  thereupon  benevolent  pur- 
poses within  the  exemption,  but  another 
part  of  which,  consisting  of  a  public  hall 
or  theater,  i^  not  so  used,  but  is  leased 
from  time  to  time  at  fixed  rates  of  rental 
for  theatrical  performances,  exhibitions, 
public  entertainments,  and  meetings  of  var- 
ious kinds, — is  not  exempt  as  to  the  latter 
portion,  although  the  income  derived  from 
the  rentals  is  exclusively  devoted  to  the 
benevolent  purposes  of  the  corporation. 
People  ex  ref.  Young  Men's  Asso.  v.  Sayles. 
32  App.  Div.  197,  53  N.  Y.  Supp.  67,'  re- 
versing 23  Misc.  1,  50  N.  Y.  Supp.  8;  and 
a^rmed  on  opinio^  belpw  in  157  Nt  Y*  677, 
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51  N.  E.  1003;  People  ex  rel.  Catholic 
Union  v.  Savles,  32  App.  Div.  203,  53  N.  Y. 
Supp.  65,  affirmed  on  opinion  below  in  157 
N.  Y.  679,  51  N.  E.  1092. 

Nor  are  bouses  and  lots  belonging  to  an 
educational  institution,  but  leased  out  to  in- 
dividuals, exempt  from  taxation  under  the 
same  statute,  although  the  rents  and  prof- 
its are  applied  to  the  purposes  of  the  insti- 
tution. Pratt  Inst.  v.  New  York,  99  App. 
Div.  525,  91  N.  Y.  Supp.  136,  affirmed  in 
183  N.  Y.  161,  75  N.  £.  1119,  5  Ann.  Cas. 
198. 

But  the  statute  does  include  plow  and 
meadow  land  and  pasture  owned  by  an  as- 
sociation organized  for  religious  and  char- 
itable purposes,  and  held  in  connection  with 
a  school  maintained  by  the  association  for 
the  free  education  of  Indians,  and  actually 
used  for  farming  purposes,  including  the 
raising  of  supplies  for  the  inmates  of  the 
school,  the  surplus  being  sold,  and  the  pro- 
ceeds therefrom  devoted  exclusivoly  to  the 
uses  of  the  school.  People  ex  rel.  Black- 
burn T.  Barton,  63  App.  Div.  581,  71  N. 
Y.  Supp.  933. 

And  real  property  of  the  Salvation  Army, 
although  used  in  part  as  a  salesroom  for 
the  sale  of  books,  drygoods,  uniforms,  etc., 
is  exempt  from  taxation  under  provisions  of 
the  special  act  of  incorporation  exempting 
the  property  of  the  Salvation  Army  from 
taxation,  and  giving  the  Salvation  Army 
power,  in  furtlierance  of  its  religious,  char- 
itable, missionary,  and  educational  work,  to 
own  and  conduct  a  printing  and  publish- 
ing business,  and  the  business  of  selling 
musical  instruments,  uniforms,  and  badges 
for  the  use  of  officers  and  soldiers  of  the 
Salvation  Army,  and  any  of  the  articles, 
goods,  and  appliances  required  by  the  Sal- 
vation Army;  provided  no  officer,  member, 
or  employee  shall  receive  any  pecuniary 
profit  from  the  operations  thereof  except  rea- 
sonable compensation,  and  all  the  proceeds 
of  the  business  shall  be  devoted  to  the  re- 
ligious, charitable,  educational,  and  mis- 
sionary purposes  of  the  Salvation  Army. 
People  ex  rel.  Salvation  Army  v.  Feitner, 
33  Misc.  712,  68  N.  Y.  Supp.  338,  affirmed 
on  opinion  below  in  68  App.  Div.  639,  74 
N.  Y.  Supp.  1142. 

And  the  fact  that  the  trustees  of  an 
academy,  instead  of  conducting  the  school 
themselves,  farm  it  out  to  the  principal, 
who  conducts  it  under  the  supervision  and 
visitation  of  the  trustees,  who  have  re- 
served all  of  their  powers  under  the  char- 
ter, under  which  arrangement  the  trustees 
in  effect  receive  in  excess  of  the  cost  of 
maintenance  $3,000,  which  they  in  good 
faith  devote  to  buildings  aftd  to  the  im- 
provement of  the  academy  grounds,  leaving 
no  surplus,  and  without  any  profit  of  any 
description  to  any  of  the  trustees, — does 
not  deprive  the  academy  property  of  its 
exemption  from  taxation,  under  the  New 
York  statute  which  denies  the  exemption  if 
any  officer  of  the  corporation  receives  any 
pecuniary  profit  from  the  operation  there- 
of, other  than  reasonable  compensation  for 
services.  People  ex  reL  Mt.  Pleasant 
50  L.RJl.(N.S.) 


Academy  T.  Mezger,  98  App.  Div.  237,  !H) 
N.  Y.  Supp.  488,  affirmed  without  opinion 
in  181  N.  Y.  511,  73  N.  E.  1130. 

Under  a  statute  exempting  from  t«LX- 
ation  property  belonging  to  religious,  char- 
itable, or  educational  institution,  or  occu- 
pied by  them  for  the  purposes  for  which 
they  were  established,  and  not  held  by  them 
solely  as  a  source  of  revenue,  a  farm  owned 
by  an  educational  corporation,  but  worked 
only  for  revenue,  is  not  exempt  from  tax- 
ation. Corporation  de  Limoilcm  St  Semi- 
naire  de  Quebec,  Rap.  Jud.  Quebec  7  B.  R. 
44. 

And  a  constitutional  provision  exempting 
from  taxation  all  buildings  and  property 
used  exclusively  for  colleges  or  other  school 
purposes,  and  not  used  or  leased  for  pur- 
poses of  private  or  corporate  profit  or  in- 
come, does  not  include  lands  of  an  educa- 
tional institution,  used  for  pasturing  the 
cows  of  the  institution  and  to  afford  the 
scholars  the  opportunity  to  learn  garden- 
ing; or  apartments  in  a  college  building, 
occupied  by  the  priests  officiating  in  an  ad- 
joining church  (State  ex  rel.  Cunningham 
V.  Board  of  Assessors,  52  La.  Ann.  223,  26 
So.  872) ;  or  college  property  which  has 
been  abandoned  for  college  or  school  pur- 
poses, upon  a  change  in  the  corporate  domi- 
cil  of  the  college,  and  has  been  offered  for 
sale,  and  is  rented,  though  at  a  merely 
nominal  rental  (Centenary  College  v. 
Hubbs,  128  La.  257,  54  So.  790). 

Nor  does  a  constitutional  provision 
exempting  from  taxation  "all  charitable  in- 
stitutions; .  .  .  provided,  the  property 
so  exempted  be  not  used  or  leased  for  pur- 
poses of  private  or  corporate  profit  or  in- 
come," include  property  of  a  grand  lodge  of 
Masons  of  a  state,  which  is  leased  for  cor- 
porate revenue,  although  such  revenue  is  de- 
voted to  charitable  purposes.  Grand  Lodge, 
F.  &  A.  M.  V.  New  Orleans,  46  La.  Ann.  717, 
15  So.  296,  affirmed  in  166  U.  S.  143,  41  L. 
ed.  951,  17  Sup.  Ct.  Rep.  523,  on  the  point 
that  a  statutory  exemption  from  taxation 
of  the  property  in  question  did  not  consti- 
tute a  contract  which  could  be  protected 
against  the  subsequent  constitutional  pro- 
vision. 

Under  a  statute  exempting  from  taxation 
all  property  belonging  to  any  charitable  so- 
ciety, used  exclusively  for  the  purposes  of 
such  society,  and  not  for  profit,  a  lot  and 
two-story  building  owned  by  an  Odd  Fel- 
lows lodge,  the  first  floor  of  which  building 
is  rented  as  a  storehouse,  and  a  part  of  the 
second  floor  of  which  is  rented  as  a  dental 
office,  is  not  exempt,  although  the  income 
from  the  property  is  used  for  charitv. 
Ridgeley  Lodge  No.  23,  I.  O.  O.  F.  v.  Redufi. 
78  Miss.  352,  29  So.  163. 

And  under  a  statute  exempting  from  tax- 
ation churches  and  regular  places  of  stated 
worship  in  actual  use  and  occupation  as 
such,  and  from  which  no  revenue  is  derived, 
a  part  of  a  building  owned  by  a  church, 
which  is  rented  out  for  school  purposes  and 
produces  an  income,  is  not  exempt,  although 
the  remainder  of  the  building  is  used  sole- 
ly b^  the  church,  and  for  a  part  of  the  time, 
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certain  days  or  hours  in  the  week,  the 
church  also  uses  the  rented  portion  for  its 
own  purposes.  Philadelphia  v.  Barber,  160 
Pa.  123,  28  Atl.  644. 

Nor  does  a  statute  exempting  from  tax- 
ation all  grounds  and  buildings  of  chari- 
table, benevolent,  and  religious  institutions 
devoted  solely  to  their  appropriate  objects, 
and  not  leased  or  otherwise  used  with  a 
view  to  pecuniary  profit,  include  lots  pur- 
chased by  a  church  with  the  express  view 
and  intention  of  erecting  a  church  edifice 
thereon,  where  they  have  been  mortgaged  to 
secure  a  sum  of  money  which  has  been  used 
toward  the  erection  of  the  church  edifice 
on  a  mere  desirable  location  subsequently 
secured,  and  are  held  for  sale  with  a  view 
to  using  the  value  of  the  equity  therein 
toward  completing  and  paying  for  the 
church  edifice  (Nugent  t.  Dilworth,  95  Iowa, 
49,  63  N.  W.  448)  ;  or  grounds  and  build- 
ings owned  by  a  grand  commandery  of 
Knights  Templar,  although  they  are  not 
leased  or  otherwise  used  with  a  view  to 
pecuniary  profit,  where  they  are  not  used  by 
the  organization,  for  the  appropriate  objects 
thereof,  to  ei^ceed  four  days  in  each  year, 
and  at  other  times  are  used  as  a  summer 
resort  for  members  of  the  organization  and 
their  families.  Lacy  t.  Davis,  112  Iowa, 
106,  83  N.  W.  784. 


Vacant  or  unused  property. 

"The  general  principle  seems  to  be  that 
an  intention  to  use  such  property  at  some 
future  time  for  purposes  that  would  en- 
title it  to  exemption  from  taxation  will  not 
relieve  it  from  liability  to  such  imposition." 
Presbvterian  Bd.  of  Relief  v.  Fisher,  68  N. 
J.  L.'l43,  52  Atl.  228. 

And  accordingly,  property  which  has  been 
received  by  a  charitable  institution  in  trust 
under  a  certain  devise  and  bequest  for  an 
admittedly  charitable  object,  but  no  prepa- 
ration to  appropriate  and  use  which  for  the 
object  of  the  trust  has  yet  been  made,  is  not 
exempt  from  taxation  as  property  used  ex- 
clusively for  charitable  purposes.  Ibid. 

And  property  owned,  but  not  used  at  all, 
by  a  charitable  institution,  and  merely  held 
by  it  for  the  purpose  and  with  the  intention 
of  erecting,  at  some  future  time,  buildings 
for  certain  purely  charitable  purposes,  is 
not  exempt  from  taxation  as  property  used 
exclusively  for  institutions  oi  purely  pub- 
lic charity,  especially  where  the  statute 
exempting  such  property  expressly  provides 
that  "no  more  land  than  is  necessary  for 
said  purposes  shall  be  exempt."  Montana 
Catholic  Missions  v.  Lewis  &  Clarke  Coun- 
ty, 13  Mont.  559,  22  L.R.A.  684,  35  Pac.  2. 

So,  land  purchased  by  a  cemetery  as- 
Bociation  as  an  addition  to  its  burial 
ground,  but  which  has  not  been  platted,  or 
any  lots  therein  sold,  or  any  interment 
made,  is  not  exempt  from  taxation  as  land 
used  exclusively  as  a  graveyard  or  ground 
for  burying  the  dead,  although  some  steps 
have  been  taken  toward  the  actual  improve- 
ment of  the  land  for  cemetery  purposes* 
50  I».K.A.(N.S,) 


German  Evangelical  Protestant  Cemetery  v. 
Brooks,  8  Ohio  C.  C.  439,  4  Ohio  C.  D.  478. 

And  property  owned  by  a  charitable  cor- 
poration, but  not  used  by  it  for  any  purpuse 
whatever,  is  not  exempt  from  taxation  as 
property  used  exclusively  for  charitable  pur- 
poses. Sisters  of  Peace  v.  Westervelt,  64 
N.  J.  L.  510,  45  Atl.  788,  affirmed  in  65 
N.  J.  L.  685,  48  Atl.  789. 

Nor  is  real  estate  devised  to  the  trustees 
of  a  purely  public  charity  and  held  by  them 
for  sale,  unoccupied  and  unused,  exempt 
from  taxation  under  a  statute  exempting 
such  institutions  with  the  grounds  thereto 
annexed  and  necessary  for  the  occupancy 
and  enjoyment  of  the  same.  Lancaster 
County  V.  War f el,  19  Lane.  L.  Rev.  78. 

Under  a  statute  exempting  from  taxation 
grounds  and  buildings  of  certain  institu- 
tions, not  leased  or  otherwise  used  with  a 
view  to  pecuniary  profit,  vacant  lots  held 
for  sale  by  a  college,  the  proceeds  of  sale 
not  being  restricted  to  any  particular  use, 
are  not  exempt.  Fov  ▼.  Coe  College,  95 
Iowa,  689,  64  N.  W.  636. 

And  neither  land  owned  by  a  religious 
corporation,  which  is  divided  into  lots  and 
held  for  sale,  and  is  in  part  leased;  nor 
forest  land  held  as  an  investment,  adjacent 
to  a  growing  and  prosperous  town, — is 
exempt  from  taxation  as  property  used  ex- 
clusively for  religious,  charitable,  or  educa- 
tional purposes.  United  Brethren  v.  For- 
syth County,  115  N.  C.  489,  20  S.  E.  626. 

Likewise,  real  property  belonging  to  a 
corporation  organized  for  charitable,  edu- 
cational, and  benevolent  purposes,  which  is 
separated  by  a  road  from  other  property  of 
the  corporation  employed  for  educational 
purposes,  and  of  which  the  corporation 
makes  no  use  except  to  take  lumber  there- 
from for  improving  the  other  property  wlien 
occasion  requires,  is  not  exempt  from  tax- 
ation as  property  used  for  educational  pur- 
poses. People  ex  rel.  Missionary  Sisters  v. 
Reilly,  85  App.  Div.  71,  83  N.  Y.  Supp. 
39,  affirmed  without  opinion  in  178  N.  Y. 
609,  70  N.  E.  1107. 

And  under  a  statute  exempting  from  tax- 
ation the  real  property  of  a  corporation  or 
association  organized  exclusively  for  reli- 
gious, benevolent,  charitable,  or  educational 
purposes,  which  is  "used  exclusiveJv  for 
carrying  out  thereupon  one  or  more  of  such 
purposes,"  and  is  not  "leased  or  otherwise 
used  for  other  purposes,"  property  owned 
by  an  association  organized  for  religious 
and  charitable  purposes  and  maintaining  a 
school  for  the  education  of  certain  Indians, 
is  not  exempt,  which  consists  of  woodland, 
and  is  not  used  at  all,  or  only  for  the 
cutting  of  wood  therefrom  for  the  institu- 
tion. People  ex  rel.  Blackburn  v.  Barton, 
63  App.  Div.  581,  71  N.  Y.  Supp.  933. 

But  under  a  statute  exempting  from  tax- 
ation all  lands  connected  with  public  insti- 
tutions of  learning,  not  used  with  a  view 
to  profit,  vacant  lands  owned  by  a  college, 
but  not  employed  in  any  way  and  from 
which  no  revenue  is  derived,  are  exempt. 
Kenyon  College  ▼.  Schnebly,  31  Ohio  C*  C« 
150. 
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And  real  property  of  a  charitable  asso- 
ciation, held  exclusively  for  charitable  pur- 
poses and  from  which  no  rents  or  profits  or 
income  are  derived,  although  not  m  actual 
use  for  charitable  purposes  by  reason  of 
the  absence  of  suitable  buildings  or  im- 
provements, is  exempt  from  taxation  as 
property  upon  which  the  construction  of 
suitable  buildings  or  improvements  is  in 
good  faith  contemplated  by  the  association, 
where  a  plan  for  the  erection  of  one  or 
more  buildings  upon  the  property  for  the 
exclusive  use  of  the  association  has  been 
discussed  frequently  at  the  meetings  of  the 
directors  of  the  association,  and  a  fund  is 
already  in  existence  which  can  be  used  for 
that  purpose,  and  the  property  is  very  es- 
sential to  the  carrying  out  by  the  associa- 
tion of  a  comprehensive  plan  for  the  de- 
velopment of  its  other  property  for  its 
charitable  purposes.  Re  Miriam  Osborn 
Memorial  Home  Asso.  140  N.  Y.  Supp.  786. 

A.  0.  W. 


WASHINGTON    8UPRKME    COURT. 
(Department  No.   1.) 

STATE  OF  WASHINGTON,  Respt., 

V. 

A.  A.  NORDSKOG,  Appt. 
(—  Wash.  — ,  136  Pac.  694.) 

Wire  tapping^  —  telephone  line. 

Tapping  a  telephone  wire  serving  a  pri- 
vate customer  is  not  within  a  statute  pro- 
viding for  the  punishment  of  everyone  who 
shall  damage  a  telephone  line  or  any  part 
thereof,  if  the  use  of  the  line  is  not  thereby 
interfered  with. 

(November  29,  1913.) 


APPEAL  by  defendant  from  a  judgmaal 
of  the  Superior  Court  for  King  Goonfy 
convicting  him  of  wilfully  and  maliciously 
damaging  the  property  of  a  telephone  com- 
pany.    Reversed. 

The  facts  are  stated  in  the  opinion. 
.  Messrs.   J.    M.    Hanunond    and    F.   E. 
Hammond,  for  appellant: 

Defendant  is  entitled  to  have  the  law 
explained  to  the  jury. 

Nelson  v.  Territory,  6  Okla.  612,  49  Pae. 
920. 

To  ask  the  defendant  if  he  had  not 
tapped  other   wires   is  error. 

State  v.  Williams,  36  UUh,  273,  103 
Pac.  250. 

While  the  information  may  charge  the 
accused  with  the  commission  of  the  crime 
as  it  would  a  principal,  it  must  yet  allege 
that  the  accused  committed  the  crime  by 
aiding,  abetting,  counseling,  etc. 

State  V.  Gifford,  19  Wash.  464,  53  Pac. 
709,  11  Am.  Crim.  Rep.  13;  State  ▼.  Mor- 
gan, 21  Wash.  355,  58  Pac.  215,  11  Am. 
Crim.  Rep.  17;  State  v.  Oleson,  35  Wash. 
149,  76  Pac.  686;  State  ▼.  Beebe,  66  Wash. 
463,  120  Pac  122;  Rosencranz  v.  Unittni 
SUtes,  83  0.  C.  A.  634,  155  Fed.  38. 

The  court  erred  in  commenting  upon  the 
evidence. 

SUte  V.  Thield,  36  Wash.  365,  78  Pac. 
919;  State  v.  Hyde,  20  Wash.  234,  55  Pac. 
49. 

Messrs.  John  F.  Mnrphy,  Crawford  E. 
White,  and  Reah  M.  Whitehead,  for 
respondent : 

A, person  charged  as  principal  **must 
answer  to  the  proofs  when  they  disclose 
that  he  was  present  and  did  the  overt  act, 
or,  not  being  present,  aided  and  abetted  the 


fiote,  —  StatuteB  prohibiting  interfere 
ence  with  telegraph  or  telephone 
lines. 

This  note  does  not  include  cases  arising 
under  statutes  prohibiting  acts  of  malici- 
ous mischief  generally. 

"It  is  a  fundamental  rule  in  the  construc- 
tion of  statutes  that  penal  statutes  must 
be  construed  strictly."     36  Cyc.  1183. 

And  so  it  has  been  held  that,  to  consti- 
tute an  offense  under  a  statute  which  de- 
clares against  wilfully  obstructing  or  inter- 
fering with  the  transmission  of  messages 
along  a  telegraph  or  telephone  line,  there 
must  be  a  breaking  or  cutting  of  some  wire, 
post,  machinery,  or  other  appurtenance,  in 
such  a  manner  as  to  interfere  with  the 
transmission  of  messages  alon^  the  line; 
and  the  cutting  of  dead  wires  is  not  suffi- 
cient. Southwestern  Telcg.  k  Teleph.  Co.  v. 
Priest,  31  Tex.  Civ.  App.  345,  72  S.  W.  241. 

State  v.  Nordskog  is  in  accordance  with 
this  view. 

So,  one  who  breaks  a  telegraph  wire 
located  in  a  public  highway,  in  lawfully 
50  L.R.A.(N.S.) 


moving  his  house  thereon,  is  not  liable  for 
the  penalty  provided  by  statute  against  per- 
sons wilfully  and  knowingly  breaking  that 
particular  wire,  since,  in  the  absence  of  ex- 
press words,  an  intention  to  restrict  the 
right  to  the  use  of  the  highway  cannot  be 
imputed  to  the  legislature.  Telegraph  Ca 
V.  Wilt,  1  Phila.  270. 

In  an  action  for  damages  for  destruction 
of  telephone  wires  and  poles,  brought  under 
a  statute  making  it  a  misdemeanor  to  wil- 
fully and  intentionally  destrov,  injure,  or 
obstruct  any  telegraph  or  telephone  lim*. 
and  providing  an  additional  penalty  of 
double  damages  therefor, — where  there  is  no 
finding  of  malice  within  the  meaning  of 
the  statute,  it  is  error  to  assess  double 
damages.  St.  Louis,  I  M.  &  S.  R.  Co.  v. 
Batesville  &  W.  Teleph.  Co.  80  Ark.  499, 
97  S.  W.  660. 

But  where  telephone  wires  which  cross 
the  tracks  of  a  railroad  company  without 
creating  an  obstruction  are  cut  by  a  rail- 
road employee  at  the  direction  of  the  rail- 
road, he  has  no  defense,  on  the  grounds  of  the 
violated  property   rights  of  his  employer. 
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doing  of  it,  in  a  way  to  make  himself  lia- 
ble aa  a  principal." 

Roeencranz  v.  United  States,  83  C.  G.  A. 
634,  156  Fed.  38. 

If  the  jurors  understood  the  word  ''coun- 
sel" to  mean  merely  "talk  to,"  that  is  a 
matter  which  inheres  in  the  verdict. 

State  Y.  Aker,  64  Wash.  342,  103  Pac. 
420,  18  Ann.  Gas.  072;  Marvin  v.  Yates,  26 
Wash.  60,  66  Pac.  131;  State  v.  Parker,  25 
Wash.  405,  65  Pac.  776;  Ralton  v.  Sher- 
wood Logging  Go.  54  Wash.  254,  103  Pac. 
28;  State  v.  Lorenzy,  59  Wash.  308,  100 
Pac.  1064,  Ann.  Gas.  1912B,  153. 

Trial  courts  may  recall  juries  for  the 
purpose  of  assisting  them,  if  possible,  in 
arriving  at  a  verdict 

Allis  ▼.  United  States,  155  U.  S.  117,  30 
I>.  ed.  01,  15  Sup.  Gt.  Rep.  36;  Marcus  v. 
State,  89  Ala.  23,  8  So.  155;  State  v.  Finch, 
71  Kan.  793,  81  Pac.  494;  Flahive  v.  Stote, 
10  Ga.  App.  401,  73  S.  E.  536. 

Trial  courts  possess  inherent  power  to 
cause  juries  to  be  returned  for  further  in< 
structions. 

People  V.  Perry,  66  Gal.  568,  4  Pac.  572. 

Courts  may  recall  juries  to  supply  omis- 
sions or  correct  errors  in  instructions 
given. 

McDonald  v.  Gom.  173  Mass.  322,  73  Am. 
St.  Rep.  293,  53  N.  E.  874 ;  Flores  v.  State, 
41  Tex.  Grim.  Rep.  166,  63  S.  W.  340; 
Benavides  v.  State,  31  Tex.  Grim.  Rep.  173, 
37  Am.  St.  Rep.  799,  20  S.  W.  369;  Miller 
▼.  State,  62  Tex.  Grim.  Rep.  507,  138  S. 
W.  113;  People  ▼.  Odell,  1  Dak.  197,  46  N. 
W.  601;  Hall  v.  State,  8  Ind.  439;  2 
Thomp.  Trials,  §§  2363,  2353;  12  Gyc.  679. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  was  tried  and  convicted  of 
the  crime  of  wilfully  and  maliciously  dam- 
aging the  property  of  the  Pacific  Telephone 
A  Telegraph  Gompany.  The  information 
was  filed  under  §  2656,  subdiv.  6,  Rem.  & 
Bal.  Gode,  which  reads  as  follows:  "Every 
person  who  shall  wilfully  or  maliciously  re- 


move, damage,  or  destroy:  A  telegraph, 
telephone,  or  electric  transmission  line,  or 
any  part  thereof,  or  any  appurtenance 
thereto,  or  apparatus  connected  with  the 
operation  thereof, — shall  be  guilty  of  a  mis- 
demeanor." The  charging  part  of  the  in- 
formation is  as  follows:  "He,  said  A.  A. 
Nordskog,  in  the  county  of  King,  state  of 
Washington,  on  the  5th  day  of  November, 
1012,  did  then  and  there  wilfully,  unlawful- 
ly, and  maliciously  damage  the  electric 
telephone  transmission  wire  of  the  Pacific 
Telephone  &  Telegraph  Company,  a  corpo- 
ration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Galifornia,  and  doing  business  in  the  state 
of  Washington,  by  them  and  there  tapping 
and  connecting  a  wire  thereto,  and  wilfully, 
unlawfully,  and  maliciously  intercepting 
and  reading  a  message  then  and  there  being 
sent  and  transmitted  on  said  electric  tele- 
phone transmission  wire,  said  wire  being 
number  Elliott  2538,  the  property  of  said 
Pacific  Telephone  &  Telegraph  Gompany, 
and  a  public  utility."  H.  P.  Murphy  is  an 
electrician  and  an  experienced  telephone 
man.  He  is  described  by  the  trial  judge 
as  a  professional  wire  tapper,  having 
previously  performed  such  services  for  the 
Burns  Detective  Agency,  the  manager  of 
which  is  the  prosecuting  witness  in  this 
case.  He  testifies  that  in  July,  being  at 
the  time  not  employed  by  the  Burns  peo- 
ple, he  was  employed,  together  with  the 
defendant,  to  do  certain  detective  service 
for  the  Seattle  Times.  He  says  that  he, 
in  company  with  defendant,  tapped  the 
wire  leading  into  the  ofiice  of  the  Burns 
Detective  Agency,  That  the  wire  was 
tapped  is  proven  and  is  not  denied,  al- 
though defendant  says  that  it  was  done 
over  his  objection;  that  he  advised  Mur- 
phy not  to  do  it.  Afterwards,  conceiving 
that  defendant  was  "double  crossing"  him, 
Murphy  voluntarily  told  the  manager  of 
the  detective  agency  that  he  and  defendant 
had  tapped  its  wire.  He  was  then  taken 
into  the  employ  of  the  detective   agency, 


to  an  indictment  under  a  statute  making 
it  an  offense  to  wilfully  cut  a  telephone 
line  (McGowan  v.  State,  146  Ala.  670,  40 
So.  142),  or  providing  a  penalty  for  break- 
ing, injuring,  or  otherwise  interfering  with 
the  poles,  wires,  or  fixtures  of  any  tele- 
graph or  telephone  company  (Alt  v.  State, 
88  Neb.  250,  35  L.R.A.(NJS.)  1212,  120  N. 
W.  432). 

In  Galifornia,  where  the  rule  of  strict 
eonstruction  of  penal  statutes  has  been  re- 
laxed, it  has  been  held  that  a  prosecution 
will  lie  for  the  destruction  of  a  telephone 
wire,  under  a  statute  making  "every  person 
who  maliciously  takes  down,  removes,  or 
obstructs  any  line  of  telegraph,  ...  or 
severs  any  wire  thereof/^  guilty  of  a  mis- 
60  L..R.A.(N.S.)  77 


demeanor.  Davis  v.  Pacific  Teleph.  &  Teleg. 
Go.  127  Gal.  312,  50  Pac.  608,  affirming  on 
rehearing,  127  Cal.  317,  57  Pac.  764,  in 
which  this  question  does  not  arise. 

A  statute  making  any  person  who  shall 
"wilfully  and  maliciously  injure"  telegraph 
or  telepnone  lines  guilty  of  a  penal  offense 
does  not  supersede  an  existing  statute  mak- 
ing "any  person  who  shall  intentionally 
and  unlawfully  injure"  telegraph  or  tele- 
phone lines  guilty  of  a  misdemeanor,  sinct. 
the  former  creates  a  crime  of  a  more  serious 
degree  than  the  latter.  State  v.  Brotzer, 
245  Mo.  400,  150  S.  W.  1078,  overruling  the 
earlier  case  of  State  v.  McKee,  126  Mo.  App. 
525,  104  S.  W.  486,  in  which  an  opposite 
conclusion  is  reached.  £«  L.  D« 
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and,  after  a  lapse  of  about  one  month,  de- 
fendant was  arrested.  The  manner  of  tap- 
ping, aa  described  by  Murphy,  is  aocom- 
pushed  by  first  getting  the  location  of  the 
cable  wire  in  the  cable  box,  and  then  run- 
ning a  pair  of  fine  wires  through  the  box 
out  through  its  outer  edge,  and  then  run- 
ning a  heavy  duplex  from  that  point  to 
the  top  of  the  building,  and  from  thence 
to  the  room  where  the  wire  tapper  has  his 
apparatus.  The  wire  used  is  what  is 
known  as  magneto  wire,  being  a  yery  small 
wire,  a  little  larger  than  a  thread.  It  is 
ordinarily  used  for  making  coils.  It  would 
require  a  minute  inspection  of  the  cable 
box  to  determine  whether  the  wire  was 
tapped.  Conversations  over  the  phone 
would  not  be  in  any  way  interrupted,  nor 
would  anyone  using  the  telephone  know 
that  the  tap  was  on. 

Upon  some  theory  not  entirely  elear  to 
us,  the  eourt  held  that  the  act  complained 
of  was  a  ''damaging"  within  the  meaning  of 
the  statute.  It  is  our  judgment  that  the 
law  will  bear  no  such  interpretation.  It  is 
a  cardinal  principle  of  statutory  construc- 
tion that  the  first  consideration  in  the  in- 
terpretation of  questioned  statutes  is  to 
inquire  as  to  the  object  of  the  law.  The 
statute  here  involved  is  a  part  of  the  Crim- 
inal Code  and  is  found  under  the  subtitle, 
"Injuring  Public  Utilities,"  and  its  pur- 
pose, standing  alone  and  compared  with 
other  subsections,  is  unquestionably  to  pre- 
serve the  efiiciency  of  the  public  utilities 
of  the  state.  To  offend  against  it,  there 
must  be  such  physical  invasion  of  the  quasi 
public  property  as  to  destroy  the  property, 
or  so  injure  it  that  it  will  not  meet  the 
ordinary  tests  of  efiiciency.  In  the  instant 
case  tlie  property  of  the  telephone  company 
was  not  "removed"  or  "destroyed."  Its 
use  was  in  no  way  impaired;  its  business 
was  in  no  way  interrupted.  It  is  not  com- 
plaining. To  hold,  under  this  state  of 
facts,  that  the  mere  attachment  of  two 
thread-like  wires  is  a  damage,  would  be  to 
overrule  the  legislative  intent  by  the  most 
strained   sort  of   judicial   construction. 

The  state  seeks  to  sustain  its  case  by 
calling  our  attention  to  the  fact  that  the 
information  is  broad  enough  to  cover  sub- 
section 18  of  §  2656,  which  reads  as  fol- 
lows: "Who  shall  intercept,  read,  or  in 
any  manner  interrupt  or  delay  the  sending 
of  a  message  over  any  telegraph  or  tele- 
phone line."  Inasmuch  as  there  is  no  evi- 
dence to  sustain  this  part  of  the  charge, 
it  is  unnecessary  to  follow  counsel's  argu- 
ment. 

We  do  not  want  to  be  understood  as  con- 
doning in  any  way  the  offense  of  wire  tap- 
ping. The  record  before  us  warrants  the 
assertion  that  there  has  been  altogether  too 
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much  of  this  form  of  pilfering  going  on 
in  this  state,  and  the  omission  of  the  law 
now  disclosed  calls  aloud  for  legialative  ac- 
tion. In  the  event  that  the  legislature  i§ 
disposed  to  meet  our  suggestion,  the  law 
should  be  so  framed  that  the  privacy  of  all 
citizens,  as  well  as  the  detective  agencies, 
may  be  protected,  and  that  any  tampering 
or  interference,  however  slight,  that  la  not 
done  under  the  rules  erf  the  company  ana 
by  its  agents,  or  under  some  r^ruiation  of 
the  public  service  oommission,  may  be  pro- 
hibited. The  record  shows  that  the  citizen 
has  suffered  from  this  manner  of  invaaion 
in  greater  degree  and  more  often  than  has 
the  detective  agency. 

Reversed'  and    remanded,    with    inairuc- 
tioni  to  dismiss. 


Crow,    Oh.    J.,    and 
BfAin,  J J^  concur. 


Go0e,    Ellla»    and 


WEST   VmOINIA   SUPREME   COURT 
OF  APPEALS* 

MARTHA  J.  COMBS 

V. 

COLONIAL  CASUALTY  COMPANY,   Plff. 

in  Err. 

(—  W.  Va.  — ,  80  8.  E.  779.) 

Insurance  —  accident  ^  exposure   to 
risk. 

1.  A  person  who  attempts  to  cross  a  rail- 
road track  immediately  in  front  of  a  rapidly 
approaching  train,  and  is  run  over  and 
killed,  exposes  himself  to  an  "obvious  risk 
of  injury  or  obvious  danger,"  within  the 
meaning  of  a  condition  in  an  accident  in- 
surance policy,  limiting  the  liabili^  of  the 
insurer. 

Same  —  what  is  obvious  danger. 

2.  An  obvious  danger  is  one  that  is  plain 
and  apparent  to  a  reasonably  observant  per- 
son, and  the  fact  that  insured  may  not  have 
observed  it  and  been  conscious  of  it  at  the 
time  of  the  fatal  accident  is  not  materiat 
He  owed  to  the  insurer,  as  well  as  to  him- 
self, the  duty  to  be  reasonably  careful  when 
in  the  presence  of  an  obvious  danger,  and 
his  failure  to  use  reasonable  care  does  not 
excuse  him. 

(January  14,  1914.) 

Headnotes  by  Whxiams,  J. 

» 
Note.  —  Insurance:  eaepomire  to  obviovs 
rUik  of  injury  or  ohvioua  danger  tr€Cfc- 
in  the  meaning  of  accident  policff. 

The  question  of  voluntary  exposure  to  un- 
necessary danger  within  the  meaning  of 
an  insurance  policy  is  covered  in  the  notc^ 
to  Fidelity  &  C.  Co.  v.  Chambers.  40  L.RA. 
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ERROR  to  the  Circuit  Court  for  Raleigh 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an.  acci- 
dent insurance  policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Enslow,  Fltzpatrlcky  &  Baker, 
for  plaintiff  in  error: 

The  facts  show  indisputably  that  Combs 
was  guilty  of  the  grossest  negligence.  If 
this  be  true,  his  death  was  necessarily  due 
to  "exposure  to  obvious  risk  of  injury  or 
obvious  danger." 

Beyel  v.  Newport  News  k  M.  Valley  R. 
Co.  34  W.  Va.  638,  12  S.  E.  632. 

The  demurrer  to  the  evidence  should  have 
been  sustained  and  judgment  entered  for 
the  defendant  company. 


Diddle  v.  Continental  Casualty  Co.  65 
W.  Va.  170,  22  L.R.A.(N.S.)  779,  63  8.  E. 
962;  Beard  v.  Indemnity  Ins.  Co.  65  W. 
Va.  284,  64  S.  E.  119,  21  Am.  Neg.  Rep. 
371;  Garcelon  v.  Commercial  Travelers' 
Eastern  Acci.  Asso.  195  Mass.  531,  10 
L.R.A.(N.S.)  961,  81  N.  E.  201;  Fisher  v. 
West  Virginia  &  P.  R.  Co.  42  W.  Va.  183, 
33  L.R.A.  69,  24  S.  E.  670,  10  Am.  Neg. 
Cas.  459;  Elliott,  Ins.  §  39,  p.  437;  John- 
son V.  London  Guaranty  &  Acci.  Co.  116 
Mich.  86,  40  L.R.A.  440,  69  Am.  St.  Rep. 
649,  72  N.  W.  1115;  Travelers'  Ins.  Co.  v. 
Jones,  80  Ga.  641,  12  Am.  St.  Rep.  272,  7 
S.  E.  83;  Glass  v.  Masons'  Fraternal  Acci. 
Asso.  112  Fed.  496;  Cooley,  Briefs  on  Ins. 
pp.  3214-3224;  Powell  v.  Travelers'  Pro- 
tective Asso.  160  Mo.  App.  571,  140  S.  W. 


432;  Diddle  v.  Continental  Casualty  Co. 
22  L.R.A.(N.S.)  779;  Da  Rin  v.  Casualty 
Co.  27  L.R.A.  (N.S.)  1164;  and  Morse  v. 
Commercial  Travelers'  Eastern  Acci.  Asso. 
40  L.R^.(N.S.)   135. 

The  questions  covered  in  the  notes  just 
referred  to  and  that  dealt  with  in  the  pre- 
sent note  are  closely  related. 

It  has  indeed  been  said  that  a  provision 
in  an  accident  policv  limiting  liability  for 
injuries  resulting  from  "unnecessary  ex- 
posure to  obvious  risk  of  injury  or  obvious 
danger"  means  the  same  as  an  exception  of 
injuries  resulting  from  "voluntary  exposure 
to  unnecessary  danger."  Biel^l  v.  General 
Acci.  AsBur.  Corp.  38  Pa.  Super.  Ct.  110. 

The  user  of  this  note  is  referred  to  the 
note  in  22  L.R.A.(N.S.)  784,  for  numerous 
decisions  involving  provisions  such  as  those 
under  consideration  in  this  note,  which  are 
set  out  at  length  in  that  note. 

The  word  'Obvious,"  as  used  in  an  acci- 
dent policy  limiting  lii^ility  in  case  of 
death  due  to  unnecessary  exposure  to  ob- 
vious risk  of  injury  or  obvious  danger, 
means  apparent,  perceivable,  or  whether  or 
not  a  thing  can  be  seen.  Price  v.  Standard 
Life  &  Acci.  Ins.  Co.  92  Minn.  238,  99  N. 
W.  887. 

It  is  held  that  the  danger  contemplated 
by  a  limitation  of  liabili^  in  case  of  in- 
juries resulting  from  "voluntary  exposure 
to  unnecessary  danger  or  obvious  risk  of 
injury"  is  one  so  logically  attending  the 
insured's  act  that  he  must  have  been  con- 
scious of  it.  Continental  Casualty  Co.  v. 
Deeg,  —  Tex.  Civ.  App.  — ,  125  S.  W.  353. 

In  another  case  an  exception  in  an  acci- 
dent policy  relieving  the  insurer  in  event  of 
exposure  to  obvious  risk  or  known  danger 
was  held  to  mean  that  the  danger  must 
meet  the  insured  so  squarely  in  front  that 
he  cannot  in  reason  be  heard  to  deny  knowl- 
edge of  it,  or  that  it  was  in  fact  known; 
and  that  the  provision  did  not  relieve  the 
insurer  from  liability  in  the  event  that  the 
insured  was  involuntarily  exposed  to  danger 
and  suffered  thereby.  National  Life  &  Acci. 
Ins.  Co.  V.  Lokey,  166  Ala.  174,  52  So.  45. 

And    in    Biehl    v.    General    Acci.    Assur. 
Corp.   38  Pa.  Super.  Ct.   110,  it  was  held  • 
60  L.RA..(N.S.) 


that  unnecessary  exposure  to  obvious  danger 
meant  an  exposure  with  knowledge,  or 
under  circumstances  from  which  knowl- 
edge would  be  inferred,  to  a  risk  which  it 
was  not  necessary  to  incur. 

It  seems  to  be  generally  held  that  there 
is  an  exposure  to  obvious  danger  or  risk 
of  injury  within  the  meaning  of  a  provi- 
sion of  an  accident  policy  if,  at  the  time  of 
the  accident,  the  insured  was  encountering 
danger  so  obvious  that  a  man  of  ordinary 
prudence  would  have  avoided  it. 

Thus,  it  has  been  held  that  if  the  insured 
attempts  to  board  a  train  under  such  cir- 
cumstances that  an  ordinarily  prudent  per- 
son would  not  have  made  the  attempt,  and  is 
injured,  his  injuries  are  the  rrsult  of  an 
exposure  to  danger  and  to  an  obvious  risk 
of  injury;  and  if  there  was  no  pressing 
emergency  requiring  him  to  make  the  at- 
tempt, but  it  was  made  voluntarily,  merely 
to  avoid  missing  the  train,  the  attempt  is 
a  voluntary  and  unnecessary  exposure  to 
danger  or  to  obvious  risk.  Travelers'  Pro- 
tective Asso.  V.  Small,  115  Ga.  455,  41  S. 
E.  628.  The  court  said:  "Whether  one 
who  attempts  to  board  a  moving  train  is 
engaged  in  an  act  which  is  dangefrous  in 
its  nature,  or  is  an  obvious  risk  of  injury, 
depends  upon  the  circumstances  under 
which  the  act  is  attempted  to  be  performed, 
.  .  .  the  position  of  the  party,  his  age  and 
activity,  and  all  other  circumstances  which 
would  be  considered  in  determining  whether 
an  ordinarily  prudent  person  would,  under 
such  circumstances,  attempt  at  such  a  time 
and  in  such  a  place  to  board  a  train  moving 
at  such  rate  of  speed.  It  is  not  necessarily 
what  would  be  done  by  a  particular  indi- 
vidual under  the  circumstances  stated,  but 
what  would  be  done  ordinarily  by  a  man 
in  the  exercise  of  due  care  and  caution.  If 
a  man  of  ordinary  prudence  would  have 
attempted,  under  the  circumstances,  to 
board  the  train,  then  the  attempt  would 
not  be  negligence.  If,  on  the  other  hand, 
a  man  of  ordinary  prudence  would  not  have 
made  the  attempt,  it  would  be  negligence, 
and  a  person  engaged  in  such  an  act  would 
be  exposing  himself  to  danger  or  to  obvious 
risk  of  injury,  within  the  meaning  of  such 
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030;  Maptl  t.  John,  42  W.  Va.  30,  32 
L.R.A.  800,  57  Am.  St.  Rep.  880,  24  S.  E. 
608;  Talbott  ▼.  West  VirginU  C.  &  P.  R.  Co. 
42  W.  Va.  580,  26  S.  E.  311. 

Messn.  W.  H.  Rardln,  A.  A.  LIII7, 
and  J.  Q.  Hutchinson,  for  defendant  in 
error: 

Whether  faimred  was  guilty  of  volantary 
•acpoBure  to  obTioui  danger  is  a  question 
for  the  jury;  in  this  case,  for  the  oourt, 
upon  the  demurrer  to  the  evidence. 

Cotten  T.  Fidelity  A  C.  Co.  41  Fed.  506; 
Ashenfelter  t.  Employers'  Liability  Assur. 
Corp.  31  C.  C.  A.  103,  50  U.  S.  App.  470, 


87  Fed.  682 ;  Payne  y.  Fratem&I  Aeei. 
110  Iowa,  342,  03  N.  W.  361. 

Whether,  in  a  given  case,  the  eonduet  of 
the  insured  has  been  such  as  to  preclude  a 
recovery,  is  for  the  jury,  under  all  the 
circumstances  of  the  case,  to  determine,  or, 
upon  a  demurrer  to  the  evidence,  for  the 
trial  judge.  Contributory  n^ligence  on 
the  part  of  the  insured  will  not  prevent  a 
recovery. 

Fidelity  4  G.  Co.  v.  Chambers,  93  Va. 
138,  40  L.RJk.  432,  24  &  B.  896. 

If  there  was  no  intentional  exposure  on 
the  part  of  Comb<  to  him  at  that  time 
the  danger  was  not  "obvious." 


terms  when  used  in  a  policy  of  accident 
insurance." 

And  this  case  was  followed  and  a  like 
result  reached  on  a  second  appeal  in  Small 
V.  Travelers'  Protective  Aaso.  118  Ga.  900, 
63  L.R.A.  510,  45  8.  K  706. 

See  also  Diddle  v.  Continental  Casualty 
Co.  set  out  by  the  court  in  Combs  v.  Colon- 
ial Cabualtt  Co. 

And  it  has  been  held  that  there  is  a  vio- 
lation of  a  provision  of  an  accident  policy 
excluding  liability  "when  the  death  or  in- 
jury may  have  happened  in  consequence  of 
exposure  to  anv  obvious  or  unnecessary 
danger"  where  the  insured  was  killed  while 
running  along  a  railroad  track  at  night, 
in  front  of  a  train,  for  the  purpose  of  get- 
ting on  a  train  approaching  in  an  opposite 
direction  on  a  parallel  track.  Tuttle  v. 
Travelers'  Ins.  Co.  134  Mass.  175,  45  Am. 
Rep.  316.  The  court  said:  ''No  two  cases 
are  precisely  alike  in  their  facts;  and  what 
constitutes  due  care  must  depend  upon  the 
facts  of  each  case.  But  the  conduct  of  the 
deceased  was  such  as,  in  the  words  of  Mr. 
Justice  Colt,  is  'condemned  by  the  general 
knowledge  and  experience  of  all  prudent 
men,  and  is  conclusive  on  the  question  of 
dhe  care.'    The  danger  was  obvious,  the  ex- 

Sosure  to  it  unnecessary,  the  want  of  due 
iligence  clear;   and  the  death  of  the  in- 
sur^  occurred  in  consequence  thereof." 

The  decision  in  this  case  was  cited  with 
approval  in  Smith  v.  Preferred  Mut.  Acci. 
Assn.  104  Mich.  634,  62  N.  W.  900,  where 
it  was  held  that  the  insured  voluntarilv 
exposed  himself  to  "obvious  risk  of  injury ' 
within  an  exception  of  an  accident  policy 
where  he  jumped  with  a  bag  in  each  hand 
from  a  train  which  had  just  left  a  station, 
and  which,  according  to  the  testimony,  was 
moving  from  1  to  6  miles  an  hour. 

And  in  Lovell  v.  Accident  Ins.  Co.  (Q.  B.) 
3  Ins.  L.  J.  87,  it  was  decided  that  the 
insured  exposed  himself  to  "obvious  risk 
or  danger"  where  he  walked  on  a  dark 
night  along  railroad  tracks  upon  which 
trains  frequently  ran,  the  court  holding 
that  in  order  to  come  within  such  provision 
it  was  enough  if  the  danger  was  certain 
and  ought  to  be  present  in  the  mind  of  a 
man  of  ordinary  sense  and  prudence,  and 
that  it  was  impossible  to  say  that  he  would 
50  L.R.A.(N.S.) 


not  be  exposing  himself  to  obvious  risk  un- 
less he  actually  saw  the  train  coming. 

In  Cornish  v.  Accident  Ins.  Co.  L.  R.  23 
Q.  B.  DiT.  453,  it  was  held  that  an  injury 
was  within  a  provision  excepting  liability 
in  case  of  an  accident  happening  by  "ex- 
posure of  the  insured  to  obvious  risk  of 
injury"  where  it  was  shown  that  the  in- 
sured was  struck  by  a  train  while  croseing 
at  a  place  where  there  was  no  station  or 
crossing,  and  where  there  was  no  obstruc- 
tion to  prevent  seeing  approaching  trains, 
there  being  no  evidence  Uiat  he  was  short- 
sighted or  deaf.  The  oourt  remarked  that 
it  was  plain  that  the  exception  excluded 
two  kinds  of  accidents:  ins.  (1)  accidents 
which  arose  from  an  exposure  ey  the  insured 
to  risk  of  Injury,  which  risk  was  obvious 
to  him  at  the  time  he  exposed  himself  to 
it;  (2)  accidents  which  arose  from  an  ex- 
posure by  the  insured  to  risk  of  injury, 
which  risk  would  have  been  obvious  to  him 
at  the  time,  if  he  had  been  paying  reason- 
able attention  to  what  he  was  doing. 

In  Price  v.  Standard  Life  A  Acci.  Ins. 
Co.  92  Minn.  238,  99  N.  W.  887,  it  was  held 
tiiat  a  clause  limiting  liability  for  death 
"due  to  unnecessary  exposure  to  obvious 
risk  of  injury  or  obvious  danger"  included 
all  cases  of  exposure  to  unnecessary  danger 
where  such  exposure  was  attributable  to 
negligence  on  the  part  of  the  insured,  and 
that  a  recovery  of  the  full  amount  could 
not  be  had  unless  the  insured  exercised  or- 
dinary care. 

But  it  was  held  that  one  who  came  into 
a  situation  of  danger  unintentionally  by 
reason  of  the  fact  that  he  did  not  perceive 
the  danger,  and  could  not  have  perceived 
it  in  the  exercise  of  his  faculties  and  of 
ordinary  intelligence,  cannot  be  said  to  have 
unnecessarily  exposed  himself  to  "obvious 
risk."    Ibid. 

And  in  this  case,  where  the  insured  re- 
ceived injuries  from  which  he  died  while 
pourinj^  kerosene  oil  on  a  stove,  a  finding 
that  his  death  was  not  "due  to  unnecessary 
exposure  to  obvious  risk  of  injury  or  ob- 
vious danger"  within  a  limitation  in  the 
Solicy  was  held  to  be  sustained  by  the  eri- 
ence.    Ibid. 

In  Jamison  v.  Continental  Casualty  Co. 
104  Ko.  App.  306,  78  &  W.  812,  the  court 
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Whalen  v.  Peerlesa  Casualty  Co.  75  N.  H. 
297,  73  Atl.  642;  Continental  Casualty  Co. 
V.  Johnson,  119  III.  App.  93;  Keene  v.  New 
England  Mut.  Acci.  Asso.  161  Mass.  149, 
36  N..  £.  891. 

Mere  negligence  on  the  part  of  the  in- 
sured does  not  constitute  a  voluntary  ex- 
'posure  within  the  condition. 

Cooley,  Briefs  Ins.  p.  3216;  Keene  t. 
New  England  Mut.  Acci.  Asso.  164  Mass. 
170,  41  N.  E.  203;  Lehman  ▼.  Great  East^ 
ern  Casualty  k  Indemnity  Co.  7  App.  Div. 
424,  39  N.  Y.  Supp.  912,  affirmed  without 
opinion  in  168  N.  Y.  680,  53  N.  E.  1127; 


Schneider  t.  Provident  L.  Ins.  Co.  24  Wis. 
28,  1  Am.  Rep.  167,  7  Am.  Neg.  Cas.  174. 

Mr.  J.  W.  Maxwell  also  for  defendant  in 
error. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

George  W.  Combs  was  run  over  and  in- 
stantly killed  by  an  engine  and  train  of 
cars  while  attempting  to  cross  the  tracks 
of  the  Chesapeake  &  Ohio  Railway  Com- 
pany at  a  road  crossing  at  Hoo  Hoo,  in 
Raleigh  county,  on  the  18th  day  of  August, 
1910.  This  action  was  brought  by  his  wife 
against  the  Colonial  Casualty  Company,  on 


refused   to  disturb   a  finding   of  the  trial 
court  that  the  insured's  death  did  not  re- 
sult from  exposure  to  unnecessary  danger 
or  to  obvious  risk  of  injury  where  it  ap- 
peared that  he  was  insured  as  a  bridgeman 
whose  duty  it  was  to  flag  trains,  and  the 
evidence  merely   showed   that   he   went   to 
work   at   night   and   was   found   the   next 
morning   some    distance   from    the   bridge, 
badly  injured,  and  that  blood  was  detected 
on  the  railroad  ties  near  the  bridge,  and 
his  hat  was  found  on  the  track,  cut  in  two, 
and  footprints  and  blood  stains  were  traced 
from  the  track  to  where  he  lay,  although 
there  was  evidence  that,  when  in  a  semi- 
conscious   condition,    he    gave   an    affirma- 
tive answer  to   a  question   as  to  whether 
he    had    fallen    asleep.      The    court    said: 
"Apart  from  the  adjudications  on  the  ques- 
tion,  I   should  be  inclined  to  the  opinion 
that,  as  a  main  purpose  in  taking  a  policy 
of   accidental   insurance  is  to  procure   in- 
demnity   against   the   consequences   of   the 
insured  party's  carelessness  and  oversights, 
a  stipulation  against  'exposure  to  unneces- 
sary danger  or  to  obvious  risk  of  injury'  ex- 
cludes from  the  force  of  the  policy  accidents 
occasioned  by  that  positive  sort  of  negli- 
gence which,  in  personal-injury  litigation, 
falls  within  the  doctrine  of  assumed  risk, 
and  consists  of  knowledge  of  a  danger  and 
willingness  to  encounter  it;   but  does  not 
exclude    such    as    happen    from    the    mere 
failure  of   the   insured  to  shun   a  danger 
unknown    to   him,   but   which   might   have 
been  known  by  due  care;   or  what  is  de- 
nominated,   contributory   negligence.     This 
view  would  require,  to  bring  into  operation 
the    minimum    indemni^    clause    of    the 
policy,  volition  on  the  part  of  the  insured 
in   needlessly  exposing  himself  to  danger, 
as  in  cases  where  the  word  'voluntaiV  is 
used.     It  seems  to  me  the  intention  of  the 
contact  implies   liability  for   an   accident 
unless   there  was  a  volimtary  assumption 
of  unnecessary  risk;  an  assumption  of  the 
risk  not,  of  course,  in  the  expectation  of 
being  hurt   (which  would  amount  to  self- 
inflicted  injury),  but  in  the  expectation  of 
encountering  the  danger  and  avoiding  in- 
jury from  it." 

And  in  Biehl  v.  General  Acci.  Assur.  Corp. 
38  Pa.  Super.  Ct.  110,  it  was  held  that  an 
"unnecessary  exposure  to  obvious  risk  of 
W  I'JLA.(NJS.) 


injury  or  obvious  danger"  did  not  mean 
such  an  exposure  as  is  incident  to  the  ordi- 
nary habits  and  customs  of  life,  but  meant 
a  wanton  or  grossly  imprudent  exposure. 

In  this  case,  where  the  insured  was  killed 
while  attempting  to  alight  from  a  street 
car,  the  question  whether  he  unnecessarily 
exposed  himself  to  obvious  risk  of  injury  or 
obvious  danger  was  held  to  have  been  prop- 
erly submitted  to  the  jury.    Ibid. 

And  the  question  whether  the  insured, 
who  was  killed  by  being  thrown  from  a 
horse,  exposed  himself  "to  obvious  risk  of 
injury  and  obvious  danger,"  is  properly  sub- 
mitted to  the  jury  where  the  evidence  as  to 
the  character  of  the  horse  and  its  previous 
conduct  on  the  day  of  the  accident  is  con- 
flicting. Putnam  v.  Phoenix  Preferred  Acci. 
Ins.  Co.  156  Mich.  134,  118  N.  W.  922. 

And  in  Continental  Casualty  Co.  v.  Deeg, 
—  Tex.  Civ.  App.  — ,  125  S.  W.  363,  the 
question  whether  the  insured's  death  re- 
sulted from  a  voluntary  exposure  to  un- 
necessary danger  or  obvious  risk  of  injury 
was  held  to  haive  been  properly  left  to  the 
jury  where  there  was  evidence  that  he  was 
a  railroad  man,  and  was  killed  by  falling 
from  a  slowly  moving  train  on  which  he 
was  a  passenger,  aiid  there  was  also  testi- 
mony to  the  effect  that  he  did  not  attempt 
to  step  off  the  train,  but  accidentally  lost  his 
balance  and  fell. 

In  this  case  an  instruction  that  if  the 
insured's  act  in  raising  a  trapdoor  and 
opening  the  vestibule  door  of  the  car  was 
an  unnecessary  exposure  to  danger,  or  if 
the  risk  of  the  injury  was  obvious,  no  re- 
covery could  be  had,  was  held  to  have  been 
properly  refused  where  the  exception  in  the 
policy  was  of  injuries  resulting  from  ''volun- 
tary" exposure,  since  the  instruction  ignored 
the  "voluntary"  element.    Ibid. 

In  National  Life  &  Acci.  Ins.  Co.  v.  Lokey, 
166  Ala.  174,  62  So.  46,  it  was  held  that 
it  is  not  obviously  dangerous  to  step  from 
a  car  moving  at  any  speed  whatever,  and 
that  therefore  a  demurrer  to  a  plea  merely 
alleging  that  there  was  an  exposure  by  the 
insured  to  obvious  risk  of  injury  or  known 
danger  within  an  exception  of  an  accident 
policy  in  stepping,  jumping,  or  alighting 
from  a  moving  car,  should  be  sustained. 

J,  T.  W. 


122t 


WEST  VIRGIXIA  SUPREME  COURT  OP  APPEALS. 


an  accident  policy  iosued  by  it  to  deceased, 
to  recover  $2,500,  the  amount  of  insurance 
agreed  to  be  paid  to  her  in  case  of  the  acci- 
dental death  of  insured.  Defendant  admit- 
ted its  liability  to  pay  $500,  and  tendered 
that  sum  at  the  trial,  which  plaintiff  de- 
clined to  accept,  and  waived  payment  of  it 
into  court.  Defendant  then  filed  three 
special  pleas  averring  that  certain  condi- 
tions in  the  policy  had  been  violated,  which 
it  claims  exonerated  it  from  the  payment 
of  any  more  than  the  sum  tendered.  Upon 
the  issues  joined  on  the  pleas,  judgment 
was  rendered,  on  a  demurrer  to  the  evi- 
dence, in  favor  of  plaintiff  for  the  full 
amount  sued  for;  and  defendant  has 
brought  the  case  here  on  writ  of  error. 

One  of  the  pleas  avers  that  deceased  met 
his  death  by  exposure  to  an  obvious  risk  or 
danger  in  carelessly  and  negligently  at- 
tempting to  cross  the  railroad  track  in 
front  of  an  approaching  engine,  and  that  in 
view  thereof,  according  to  an  express  stipu- 
lation of  the  contract  of  assurance,  defend- 
ant was  liable  to  pay  only  one  fifUi  of  the 
amount  which  would  otherwise  be  payable 
under  the  policy.  It  is  expressly  provided 
in  the  policy  that  in  the  event  of  accident, 
fatal  or  otherwise,  occurring  under  certain 
conditions,  the  insurer's  liability  shall  be 
limited  to  one  fifth  of  the  amount  which 
would  be  otherwise  payable,  one  of  which 
conditions  is  ^'exposure  to  obvious  risk  of 
injury  or  obvious  danger"  by  the  insured. 

The  case  turns  solely  upon  the  question 
whether  the  insured  violated  this  condition 
of  the  policy.  Did  he  expose  himself  to  an 
obvious  risk  of  injury  or  obvious  danger? 
H.  P.  Youell,  the  engineer  in  charge  of  the 
locomotive,  was  the  only  eyewitness  to  the 
accident.  He  testified  that  on  the  morning 
of  the  18th  of  August,  1910,  his  engine  ran 
over  and  killed  a  man,  whom  he  afterwards 
learned  to  be  George  W.  Combs,  at  a  public 
crossing  near  a  little  station  called  Hoo 
Hoo;  that,  when  he  was  about  250  yards 
east  of  the  crossing,  he  blew  the  whistle 
for  the  crossing,  and  then  saw  deceased 
walking  on  the  track  in  front  of  the  engine, 
going  in  the  direction  of  the  crossing  and 
about  45  or  50  yards  from  it;  that  when 
the  whistle  sounded  deceased  stepped  down 
off  the  track  into  a  path  that  ran  along 
parallel  to  the  track,  and  continued  his 
course  toward  the  crossing;  that,  when  his 
engine  approached  within  about  100  yards 
of  the  crossing,  he  blew  the  whistle  the 
second  time,  and  saw  deceased  glance  back 
over  his  shoulder  toward  the  engine  and 
then  turn  and  continue  his  course  along  the 
path  toward  the  crossing;  that  at  that 
time,  he  thinks,  deceased  was  about  15 
steps  from  the  crossing;  that  when  de- 
ceased reached  the  crossing  he  ''just 
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whirled  and  stepped  right  up  on  the  track, 
like  he  was  aiming  to  go  acroas   at  the 
crossing."    Witness  was  riding  on  the  left 
side  of  his  engine,  and  deceased  was  walk- 
ing along  the  path  on  the  same  ride  of  the 
track,    and,    when    deceased    attempted    to 
cross  the  track,  he  was  struck  by  the  tender 
and  knocked  down  and  his  body  run  over 
by  the  right  wheels  of  the  engine.     Witness 
says  that,  after  the  body  of  deceased  had 
passed   out  of   his   view    in   front    of   the 
tender,  he  saw  his  leg  and  foot  slip  up 
just  before  the  engine  hit  him,  but  could 
not  tell  whether  he  was  then  in  the  act  of 
jumping  or  falling.    The  crossing  was  bal- 
lasted with  loose  slag.    The  accident  occur- 
red   in    broad    daylight,    and    there    was 
nothing  to  obstruct  deceased's  view  of  the 
approaching  train.    Witness  also  says  that 
deceased  was  walking  along  with  his  heed 
bowed,  and  did  not  look  up,  or  atop,  before 
attempting  to  cross   the  track;    and   that 
the  train  was  then  running  at  the  speed 
of  about  12  or  15  miles  an  hour.    The  rail- 
road grade,  at  this  point,  he  says,  was  prac- 
tically level,  and  there  was  nothing  to  ob- 
struct the  view  of  the  engine,  if  deceased 
had  looked  toward  it.    The  foregoing  testi- 
mony is  undisputed,  and,  from  the  facts 
thereby    proven,    the   jury    were   bound    to 
infer  that  deceased,  who  was  not  shown  to 
be  wanting  in  any  of  the  natural  senses  and 
faculties,  either  knew,  or  was  grossly  negli- 
gent not  to  know,  that  the  engine  was  dan- 
gerously  near.      Had    he    looked,    or    even 
glanced,  toward  the  approaching  engine,  be- 
fore  attempting   to   cross    the     track,     he 
would  have  instantly  seen  that  it  was  too 
near,  and  was  approaching  at  too  great  a 
speed,  to  permit  him  to  cross  the  track  in 
front  of  it  in  safety.     It  is  not  necessary, 
in  order  to  establish  a  breach  of  the  con- 
diti(m  in  the  policy,  to  prove  that  deceased 
actually    saw,    or    was    conscious    of,    the 
nearness  of  the  approaching  engine. 

The  danger  was  obvious,  whether  he  was 
conscious  of  it  or  not.  It  was  his  imper- 
ative duty  to  stop  and  look  before  at- 
tempting to  cross  the  track.  The  word 
''obvious,"  as  used  in  the  contract  of  assur- 
ance, bears  its  conunon,  or  generally  ac- 
cepted, meaning;  one  of  which,  as  defined 
by  Webster,  is  "easily  discovered,  seen,  or 
understood;  readily  perceived  by  the  eye 
or  the  intellect;  plain;  evident;  apparent." 
It  is  synonymous  with  the  words  "plain,'* 
"clear,"  and  "evident."  The  risk  was  so 
manifestly  dangerous  that  we  are  com- 
pelled to  Say,  as  matter  of  law,  no  ordi- 
narily prudent  person  would  have  voluntar- 
ily assumed  it. 

In  Diddle  v.  Continental  Casualty  Co.  65 
W.  Va.  170,  22  L.R.A.(N.S.)  779,  63  S.  E. 
062,  which  was  an  action  to  recover  for  the 
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accidental  death  of  the  insured,  on  an  acci- 
oent  insurance  policy  containing  a  condi- 
tion almost  identical  with  the  one  on  which 
defendant  here  relies,  it  was  held  that 
'^either  reckless  or  deliberate  encountering 
of  known  danger,  or  danger  so  obvious  that 
a  reasonably  prudent  man  woi;ld  have  ob- 
served and  avoided  it,  if  the  circumstances 
were  not  such  as  necessitated  the  encoun- 
tering thereof,  is  a  voluntary  exposure, 
within  the  meaning  of  a  clause  in  an  acci- 
dent insurance  policy,  limiting  the  liability 
of  the  insurer  in  case  of  an  injury  result- 
ing from  'voluntary  exposure  to  unneces 
sary  danger  or  obvious  risk  of  injury. 
The  danger  which  deceased  encountered  in 
the  present  case  was  even  more  obvious  and 
the  risk  more  hazardous  than  the  one  Did- 
dle exposed  himself  to  in  that  case. 

In  Bassford  v.  Pittsburgh,  G.  G.  &  St.  L. 
R.  Co.  70  W.  Va.  280,  73  S.  E.  926,  this 
court  decided  that  "it  is  negligence  for  a 
pedestrian  at  a  crossing  to  step  in  front 
of  an  approaching  train  when  the  train  is 
in  full  view  and  so  near  that  no  prudent 
man  would  undertake  to  cross." 

If  this  action  had  been  against  the  rail- 
road company  by  deceased's  representative 
for  negligently  causing  his  death,  there  can 
be  no  doubt  that,  in  view  of  the  undisputed 
facts  as  disclosed  by  the  record,  deceased's 
contiibutory  negligence  would  preclude  re- 
covery. No  prudent  man  would  have  un- 
dertaken to  cross  the  track  so  close  in  front 
of  a  rapidly  approaching  engine.  It  may  be 
that,  at  the  time  of  the  accident,  deceased's 
mind  was  so  occupied  with  thoughts  of 
other  matters  that  he  was  oblivious  to 
the  approaching  train,  and  was  therefore 
not  conscious  of  the  immediate  danger  of 
attempting  to  cross  the  track.  If  that  be 
so,  it  was  his  own  misfortune,  and  the  law 
does  not  excuse  his  negligence.  It  was  his 
duty  to  exercise  care  in  the  presence  of  so 
great  and  imminent  a  danger,  and  his  fail 
ure  to  do  so  was  negligence.  The  danger 
to  which  deceased  exposed  himself  was  ob- 
vious, within  the  meaning  of  the  condi- 
tion of  the  policy  pleaded,  whether  he  was 
conscious  of  it  at  the  time  or  not,  and 
exonerates  defendant  from  payment  of  any 
more  than  one  fifth  of  the  amount  for  which 
it  would  otherwise  have  been  liable.  The 
demurrer  to  the  evidence  should  have  been 
sustained. 

At  the  trial  defendant  tendered  $500,  the 
amount  for  which  it  admitted  liability,  and 
plaintiff  waived  the  payment  of  it  into 
court.  Whether  this  sum  is  actually  in  the 
custody  of  the  court  is  not  certain,  but  the 
jury  evidently  treated  it  as  having  been 
paid,  for  it  returned  an  alternative  verdict 
assessing  plaintiflf's  damages  at  $2,000,  in 
the  event  the  court  held  the  law  to  be  with 
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plaintiff,  on  the  demurrer  to  the  evidence, 
and  found  for  the  defendant,  in  the  event 
the  court  found  the  law  to  be  in  its  favor. 
The  court  rendered  judgment  for  $2,000,  and 
also  ordered  the  $500  tendered  to  be  "paid 
to  the  plaintiff  or  held  by  the  general  re- 
ceiver of  this  court  until  the  further  order 
of  the  same."  If  the  $500  is  in  the  custody 
of  the  court,  the  judgment  should  have  been 
for  defendant,  because  its  liability  was  fully 
discharged  by  the  payment  of  the  $500.  We 
therefore  reverse  the  judgment  and  sustain 
the  demurrer  to  evidence;  and,  it  not  ap- 
pearing from  the  record  whether  the  $500 
fvr  which  defendant  admitted  its  liability 
was  actually  paid  into  court,  this  court  is 
not  advised  as  to  the  judgment  that  should 
be  rendered.  The  cause  will  therefore  be  re- 
manded for  the  entry  of  such  judgment  by 
the  circuit  court  as  may  be  proper,  consist- 
ent with  the  law  of  the  case  as  herein  de- 
termined. If  defendant  has  kept  its  tender 
good,  or  has  actually  paid  the  $500  into 
court,  plaintiff  is  not  entitled  to  interest 
thereon  after  that  date;  neither  can  she  re- 
cover costs  in  the  lower  court,  accruing 
after  the  time  tender  was  made  in  court. 
Defendant  is,  of  course,  entitled  to  its  costs 
in  this  court. 

Reversed  and  remanded. 


GEORGIA  SUPR£AfE  COURT, 

C.  T.  NOLAN,  Plff.  in  Err., 

V. 

COBB  COUNTY. 

(—  Ga.  — ,  81  S.  E.  124.) 

Physician  «  services  to  prisoner  ^  lia- 
bility of  connty. 

1.  Where  a  physician,  at  the  instance 
and  upon  the  request  of  the  sheriff,  per- 
forms a  surgical  operation  upon  one  who 
is  a  prisoner  in  the  custody  of  such  sheriff, 
an  action  cannot  be  mamtained  by  the 
phvsician  against  the  county  to  recover  the 
value  of  such  services. 

Pleading  «  dismissal. 

2.  The  case  was  properly  dismissed  upon 
demurrer. 

(February  21,  1914.) 

Headnotea  by  Beck,  J. 

Note. « Liabiiity  of  public  for  services 
of  physician  or  surgeon  rendered 
prisoners. 

As  to  liability  for  medical  services  to 
indigent  person  m  absence  of  notice  or  re- 
quest, sec  note  to  Sheridan  County  v  Dene- 
brink,  9  L.R.A.(N.S.)   1234. 

And  as  to  right  to  compensation  from 
public   for  relief  furnished  poor  person   in 
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Ij>RROR  to  the  Superior  Court  for  Cobb 
1#  County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
the  value  of  professional  services  rendered 
to  a  prisoner  at  the  request  of  the  sheriff. 
Affirmed. 

Statement  by  Beck,  J: 

C.  T.  Nolan  brought  suit  against  Cobb 
county,  alleging  that  the  defendant  was  in- 
debted to  him  in  the  sum  of  $100  on  ac- 
count of  services;  that  he  had  performed  a 
surgical  operation  upon  one  who  was  at  the 
time  in  the  custody  of  the  sheriff  of  the 
county,  being  then  incarcerated  in  the  jail; 
that  the  operation  was  performed  at  the 
instance  of  the  sheriff,  who  brought  the 
prisoner  to  be  operated  upon  to  th     sana- 


torium of  the  plaintiff;  and  that  the  board 
of  county  commissioners  of  roads  and  reve- 
nues for  said  county,  upon  the  presentation 
of  plaintiff^s  claim,  had  passed  the  follow- 
ing order:  "Upon  motion  it  is  ordered  by 
the  board  that  Dr.  C.  T.  Nolan  be  paid  $50 
for  operating  upon  Charles  Loyd.  Unani- 
mously." It  is  allied,  further,  tJiat  the 
services  were  reasonably  worth  $100:  that, 
on  account  of  the  imperative  need  of  a  sur- 
gical operation,  it  could  not  be  postponed 
until  the  assembling  of  the  board  of  com- 
missioners; that  the  defendant  had  the 
right,  through  its  board  of  commissioners,  to 
consent  to  the  performance  of  the  services 
of  the  plaintiff  "after  the  same  had  been  per- 
formed, as  it  did  do,  as  shown  by  paragraph 
6  [the  paragraph  alleging  the  presentation 


cases  not  provided  for  by  law,  or  where 
there  has  been  no  compliance  with  statu- 
tory prerequisites,  see  note  to  Cerro  Gordo 
County  V.  Boone  County,  39  L.R.A.(N.S.) 
161. 

As  a  general  rule  it  seems  that,  in  the 
absence  of  some  express  provision  of  the 
law,  the  public  is  not  liable  to  a  physician 
or  surgeon  for  services  rendered  prisoners 
in  charge  for  criminal  offenses,  even  though 
such  prisoners  are  insolvent  and  unable  to 
pay  for  such  services  themselves. 

So,  in  the  absence  of  statute  fixing  a  lia- 
bility on  a  county  for  medical  attention, 
drugs,  or  medicine  furnished  prisoners  in 
the  county  jail  not  at  the  request  of  the 
county  or  of  the  county  commissioners,  it 
was  held  in  Mitchell  v.  Tallapoosa  County, 
30  Ala.  130,  that  the  county  was  not  liable 
to  a  physician  for  medical  services  rendered 
at  the  request  of  the  sheriff,  to  prisoners 
confined  in  the  county  jail,  who  were  shown 
to  be  insolvent;  nor  for  such  services  to  a 
slave  charged  with  the  murder  of  his  mas- 
ter, although  it  was  shown  that  such  serv- 
ices were  neeessarv  to  his  life  and  health, 
and  that  the  relatives  of  his  deceased  mas- 
ter refused  to  procure  medical  aid  for  him. 

Since  the  decision  in  this  case,  however, 
statutory  changes  in  the  law  have  been 
made. 

So,  in  Malone  ▼.  Escambia  County,  110 
Ala.  214,  22  So.  503,  it  was  held  that  a 
statute  providing  that  whenever  an  in- 
solvent prisoner  confined  in  a  county  jail 
on  a  criminal  charge  becomes  sick,  the 
sheriff  or  jailer  must  give  notice  thereof 
to  the  probate  judge,  who  must  furnish,  at 
the  county's  expense,  medical  attention  for 
such  prisoner,  is  not  inconsistent  with  and 
repugnant  to  another  statute  providing  that 
the  sheriff  or  jailer  must  furnish,  at  the 
county's  expense,  medical  attention  to  the 
prisoners  in  the  county  jail,  who  are  un- 
able to  provide  therefor,  but  that  such  stat- 
utes must  be  read  in  connection  with  each 
other,  so  that  the  county  is  liable  to  a 
physician  for  the  medical  attention  therein 
provided  for,  whether  engaged  by  the  pro- 
bate judge  or  by  the  sheriff  or  jailer.  The 
court  was  of  the  opinion  in  this  case  that 
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it  might  be  better,  ordinarily,  for  the 
sheriff  to  comply  with  the  provisions  of  the 
first  statute,  and  allow  the  judge  of  probate 
to  act  in  the  premises,  but  concluded  that 
if  he  should  not  do  so  for  any  reason,  the 
liability  of  the  county  for  medicines  and 
medical  attendance  provided  by  him  under 
circumstances  allownl  by  the  latter  statute 
would  be  no  less  binding  upon  the  county 
than  when  supplied  by  the  probate  judge 
under  the  former  statute. 

It  is  plain  that  these  statutes  make  pro- 
vision only  for  prisoners  who  have  been 
lawfuly  committed  to  and  confined  in  jail. 
or  in  some  other  place  instead  of  the  jail 
when  prisoners  are  removed  on  account  of 
fire  or  ill  health  as  provided  by  statute. 
Ibid. 

In  Lamar  v.  Pike  County,  4  Ind.  App. 
191,  30  N.  E.  912,  a  county  was  held  liable 
for  medical  services  rendered  by  a  physi- 
cian summoned  by  the  jailer  to  attend  a 
prisoner  in  an  emergency  not  admitting  of 
the  four  hours'  delay  necessary  to  procure 
the  attendance  of  the  secretary  of  the  board 
of  health,  who  resided  12  miles  away  from 
the  jail,  notwithstanding  the  statute  pro- 
vided that  the  latter  should  render  such 
medical  services  as  were  required  by  prison- 
ers. The  court  said:  "In  the  case  before 
us  it  was  the  duty  of  Smith,  the  jailer  in 
charge  of  the  prisoner  and  acting  for  the 
sheriff,  to  summon  a  competent  physician 
under  the  existing  emergency  to  treat  the 
prisoner,  and  thereby  save  his  life,  if  such 
could  be  done.  It  would  have  been  inex- 
cusable neglect  on  the  part  of  the  jailer  to 
have  waited  four  hours  to  summon  the  sec- 
retary of  the  board  of  health,  12  miles  dis- 
tant, when  the  necessary  medical  aid  could 
be  obtained  speedily  and  near  at  hand,  and 
was  essential  to  save  the  life  of  the  pris- 
oner. .  .  .  We  cannot  believe  that  the 
law  intended  where  a  man  was  in  jail,  and 
in  need  of  medical  service  under  the  emer- 
gency existing  in  this  case,  where  the  board 
of  county  commissioners  had  appointed  a 
secretary  of  the  board  of  health,  whose  duty 
it  was  in  such  cases  to  render  such  medical 
assistance,  but  whose  residence  was  so  re- 
mote from  the  county   jail  that  he  could 
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of  tlie  account  and  the  passing  of  the  order 
referred  to]  of  the  petition  in  this  case, 
just  as  much  as  they  would  have  had  to 
bave  directed  plaintiff  to  perform  the  op- 
eration before  it  was  performed/'  The  court 
sustained  a  general  demurrer,  and  dismissed 
tlie  case;  to  which  judgment  the  plaintiff 
excepted. 

"hSr,  J.  Z.  Foster,  for  plaintiff  in  error: 
I>efendant  admitted  its  liability  in  the 
resolution  unanimously  adopted  at  a  regular 
session  of  its  board  of  commissioners,  order- 
ing that  plaintiff  be  paid  $50  for  operating 
upon  the  prisoner. 

Teasley  v.  Bradley,  110  Ga.  498,  78  Am. 
St.  Rep.  113,  35  S.  E.  782;  Cooper  v.  Jones, 
79   Ga.  381,  4  S.  E.  916;  Hatcher  v.  Bowen, 


74  Ga.  841;  New  Ebenezer  Asso.  ▼.  Gress 
Lumber  Co.  89  Ga.  125,  14  S.  E.  892;  Lucas 
V.  Parsons,  27  Ga.  593;  Columbus  v.  How- 
ard, 6  Ga.  213;  Molyneaux  y.  Collier,  13 
Ga.  415;  Austin  v.  Long,  5  Ga.  App.  551, 
63  S.  E.  640;  Sasser  v.  Sasser,  73  Ga.  283. 

The  county  was  liable  for  the  necessary 
medical  aid  to  the  prisoner. 

Talbot  County  v.  Mansfield,  115  Ga.  766, 
42  S.  E.  72;  Harris  County  v.  Brady,  115 
Ga.  767,  42  S.  E.  71. 

If  the  prisoner's  condition  demanded  the 
services  without  delay,  the  performance  of 
the  services  by  the  plaintiff  was  under  an 
implied  contract  on  the  part  of  defendant  to 
pay  him  therefor,  and  the  defendant  rec- 
ognized   this    implied    contract    afterward 


not  be  procured  in  time  to  render  the  aid 
needed,  that  the  prisoner  should  be  left  to 
suffer  and  perhaps  die,  and  that  the  county 
would  not  be  liable  for  the  services  thus 
rendered  by  a  physician  under  the  employ- 
ment of  the  jailer  having  the  prisoner  in 
charge." 

But  it  was  held  in  Miller  v.  Douglas 
County,  204  Mo.  194,  102  S.  W.  996,  that 
a  physician  who  furnished  medicines  and 
medical  attendance  to  prisoners  confined  in 
a  county  jail  from  time  to  time,  at  the  oral 
request  of  the  sheriff,  the  jailer,  or  the 
prosecuting  attorney,  without  any  contract 
therefor,  could  not  recover  under  statutes 
providing  that  no  county  shall  make  any 
contract  unless  within  the  scope  of  its  pow- 
ers, and  requiring  the  contract,  including 
the  consideration,  to  be  in  writing,  sub- 
scribed by  the  parties  or  their  agents,  etc., 
and  declaring  that  on  a  claim  against  a 
county  for  work  and  labor  done  in  good 
faith  by  the  claimant,  under  contract  with 
the  "county  authorities,  or  with  any  agent 
of  the  county  lawfully  authorized,"  the 
claimant,  if  he  shall  have  fulfilled  his  con- 
tract, shall  be  entitled  to  recover  the  just 
value  thereof,  though  the  authorities  or  the 
agent  may  not,  in  making  the  contract,  have 
pursued  the  form  of  proceedings  prescribed 
by  law. 

And  where  it  was  provided  by  statute 
that  when  a  prisoner  confined  in  jail  is 
sick,  and,  in  the  judgment  of  the  jailer, 
needs  medical  attention,  the  jailer  shall 
procure  the  same,  and  the  costs  shaU  be 
taxed  and  paid  as  other  costs  in  criminal 
cases;  or  the  county  may,  in  its  discretion, 
employ  a  physician  by  the  year, — it  was 
held  in  Miller  v.  Douglas  County,  supra, 
that  while  a  jailer,  under  such  statute,  was 
authorized  to  procure  medicines  and  medi- 
cal services  for  a  sick  prisoner  in  his 
charge,  the  physician  furnishing  the  same 
could  not  recover  therefor  in  an  action 
against  ^he  county,  but  that  the  cost  should 
be  taxed  and  paid  as  other  costs  in  criminal 
cases. 

A  statute  providing  that  the  sheriff,  with 
the  concurrence  of  the  circuit  clerk  or  a 
justice  of  the  peace,  may  procure  medical 
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aid  for  a  prisoner  confined  in  jail,  the  cost 
to  be  paid  by  the  county  if  the  prisoner  be 
unable  to  pay,  does  not  apply  to  a  case 
where  a  prisoner  shot  by  a  deputy  sheriff 
while  attempting  to  escape  is  carried  to 
his  mother's  house,  and  there  treated  at 
the  suggestion  of  the  circuit  judge,  so  as 
to  render  the  county  liable  to  the  attend- 
ing physician.  Gray  v.  Coahoma  County, 
72  Miss.  303,  16  So.  903. 

Under  a  statute  providing  that  county 
commissioners  "may  allow  a  moderate  coni- 
pensation  for  medical  services"  rendered 
persons  imprisoned  for  any  crime,  a  county 
was  held  not  liable  to  a  physician  for  medi- 
cal services  rendered  by  nim  at  the  request 
of  the  sheriff  in  attending  on  prisoners  con- 
fined in  the  county  jail,  but  not  authorized 
by  the  county  board.  Roberts  v.  Pattawa- 
tomie  County,  10  Kan.  29.  The  allowance 
of  compensation  under  this  statute  is  held 
to  be  discretionary  with  the  county  board. 
Hendricks  v.  Chautauqua  County,  35  Kan. 
483,  11  Pac.  450,  is  to  practically  the  same 
effect. 

And  in  Connell  v.  Davidson  County  Judge, 
2  Head,  189,  it  is  held  that  the  power  con- 
ferred upon  jail  inspectors  to  "make  rules 
and  regulations  for  the  preservation  of  the 
health  and  decorum  of  the  prisoners"  is 
confined  to  general  sanitary  and  police 
regulations,  and  does  not  authorize  them  to 
charge  the  county  with  physicians'  bills  for 
medical  attention  to  the  prisoners;  that 
physicians'  bills  do  not  form  an  item  of 
costs  provided  for  by  law,  in  prosecutions 
either  for  felonies  or  misdemeanors.  The 
court  concluded:  "For  such  service,  the 
prisoner  is  personally  liable,  as  other  per- 
sons. If  able  to  pay,  the  physicians  must 
look  to  him  for  his  bill ;  and  if  not,  he  must 
go  unpaid,  unless  the  county  court,  or  some- 
one from  motives  of  humanity,  voluntarily 
assumes  to  pay." 

The  law  creates  no  liability  against  the 
county  from  which  an  accused  person  was 
sent,  in  favor  of  an  individual  who  gives 
medical  attention  to  such  prisoner  on  the 
request  of,  and  under  a  contract  to  do  so 
made  with,  the  keeper  of  the  jail.  Talbot 
County  V.  Mansfield,  115  Ga.  766,  32  S.  E. 
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when  its  board  in  regular  aession  ordered 
that  the  plaintiff  be  paid  for  said  services. 

Sheriden  County  v.  Denebrink,  15  Wyo. 
342,  0  L..R,A.(N.S.)  1234,  89  Pac.  7. 

Mr.  D.  W.  Blair,  for  defendant  in  er- 
ror: 

If  the  sheriff  should  furnish  prisoners 
with  medical  aid,  and  be  entitled  to  be  re- 
imbursed, his  method  of  procedure  would 
be  to  present  his  account  to  the  board  of 
the  county  commissioners.  If  his  account 
was  improperly  refused  auditing,  his  rem- 
edy would  be  by  mandamus  to  compel  the 
county. 

Pulaski  County  y.  DeLaey,  114  Ga.  583, 
40  S.  E.  741 ;  West  ▼.  Hancock  County,  103 
Ga.  737,  80  S.  £.  573. 

The  county  is  not  liable  whether  this 
claim  is  sued  in  the  sheriff's  name  or  that 
of  the  plaintiff. 

Talbot  County  v.  Mansfield,  116  Ga.  766, 
42  S.  E.  72;  Harris  County  t.  Brady,  115 
Ga.  767,  42  S.  £.  71;  Polk  County  v.  Crock- 
er, 112  Ga.  152,  37  S.  E.  178;  Daniel  v. 
Putnam  County,  113  Ga.  570,  54  L.R.A.  292, 
38  S.  £.  980;  Turner  v.  Fulton  County,  109 
Ga.  633,  34  S.  £.  1024;  Collier  v.  Elliott, 
100  Ga.  363,  28  S.  £.117;  Howard  v.  Early 
County,  104  Ga.  669,  30  S.  £.  880;  Sey- 
more  v.  Elbert  County,  116  Ga.  371,  42 
S.  £.  727;  Brunson  v.  Caskie,  127  Ga.  502, 


9  L.R.A.(N.S.)  1002,  56  S.  E.  621;  Parker 
V.  Spalding  County,  134  Ga.  69,  67  S.  E. 
404;  Barksdale  v.  Hayes,  134  Ga.  348,  67  S. 
E.  852. 

Beck,  J^  delivered  the  opinion  of  the 
court: 

We  think  the  general  demurrer  was  prop- 
erly sustained  in  this  case.  Paragraj^  6  of 
the  petition,  which  contains  the  averment 
of  the  presentation  of  the  account  and  an 
order  approving  same  for  the  amount  of 
$50,  was  stricken  on  demurrer.  But  treat- 
ing that  paragraph  as  a  part  of  the  petition, 
and  considering  the  petition  in  its  entirety, 
no  cause  of  action  was  stated  against  the 
county.  ''A  county  is  not  liable  to  suit  for 
any  cause  of  action  unless  made  so  by  stat- 
ute." CivU  Code,  §  384.  There  is  no  Uw 
authorising  the  sheriff  of  the  county  to  bind 
the  county  under  the  facts  alleged  in  the 
plaintiff's  petition.  The  sheriff  could  not 
have  made  an  express  contract  on  belialf  of 
the  county  for  such  services,  nor  could  he 
have  had  services  of  the  character  allied 
rendered  upon  any  understanding,  express  or 
implied,  whereby  the  county  would  become 
liable  upon  a  quantum  meruit.  Whetlier, 
under  the  provisions  of  §  1156  of  the  Pe- 
nal Code,  the  county  would  have  been  liable 
to  reimburse  the  sheriff,  had  the  sheriff  pro- 


72.  A  county  is  not  liable  unless  liability 
is  fixed,  or  the  suit  is  authorized  by  stat- 
ute. See  also  Harris  County  v.  Brady,  115 
Ga.  767,  42  S.  E.  71. 

So,  under  a  statute  allowing  the  county 
board  in  its  discretion  to  allow  a  moderate 
compensation  for  medical  services  furnished 
prisoners,  a  county  whose  prisoners  were 
confined  in  the  jail  of  another  county,  where 
they  became  dangerously  ill,  was  not  liable 
to  such  other  county  for  medical  care  and 
treatment  furnished  the  prisoners.  Smith 
County  V.  Osborne  County,  29  Kan.  72.  The 
court  said  that  if  the  prisoners  were  unable 
to  pay  for  the  necessai^  medical  treatment, 
it  was  in  the  discretion  of  the  board  of 
commissioners  of  the  committing  county  to 
allow  a  moderate  compensation  for  medi- 
cal services,  but  that  it  was  not  the  duty 
of  the  board  of  commissioners  of  the  county 
in  which  the  prisoners  were  confined  un- 
der the  law,  to  furnish  medical  attendance 
to  such  prisoners. 

But  under  a  statute  providing  that  every 
jailer  shall  provide  each  prisoner  in  his 
custody  with  necessary  medical  attendance, 
and  that  when  a  prisoner  is  removed  from 
one  county  to  another,  the  expenses  are 
chargeable  to  the  county  from  which  he  is 
removed,  it  was  held  in  Perkins  v.  Grafton 
County,  67  N.  H.  282,  29  Atl.  541,  that  a 
physician  who  attends  a  prisoner  at  the 
request  of  the  jailer  of  the  county  to  which 
he  is  removed  is  entitled  to  recover  there- 
for in  an  action  against  the  county  from 
which  the  prisoner  is  removed. 
50  L.RA..(N.S.) 


And  where  the  expenses  of  imprisoning 
and  executing  a  convict  sentenced  to  death 
were  placed  by  law  on  the  footing  of  costs, 
to  be  paid  by  the  county  if  the  convict  had 
no  estate,  it  was  held  in  Hart  t.  Howard 
County,  44  Ark.  560,  that  a  county  com- 
mitting such  a  prisoner  to  a  jail  in  another 
circuit  is  liable  for  his  expenses  there,  in- 
cluding necessary  medical  attention,  to  the 
same  extent  as  if  committed  to  a  jail  in 
the  same  circuit. 

And  an  obligation  is  imposed  by  law  on 
the  county  where  a  crime  was  committed, 
and  from  which  a  person  is  sent  to  an- 
other county  for  sale-keeping,  to  pay  to 
the  county  in  the  jail  of  which  he  is  con- 
fined all  necessary  jail  fees,  costs,  etc.,  in- 
curred in  behalf  of  the  prisoner,  among 
which  is  necessary  medical  attention  ren- 
dered to  such  prisoner;  and  if  payment 
thereof  is  refused,  or  is  not  made,  the  coun- 
ty incurring  such  expense  has  a  right  of 
action  against  the  county  from  which  such 
prisoner  was  sent,  ta  recover  the  same.  Tal- 
bot County  V.  Mansfield,  supra. 

So,  where  the  county  from  which  a  prison- 
er is  removed  to  another  county  is  liable 
under  statute  for  the  expenses  of  his  re- 
moval and  maintenance,  the  jailer  of  the 
latter  county,  upon  payment  of  bills  for 
medical  services  to  such  prisoner,  is  en- 
titled to  reimbursement  from  tfie  former 
county.    Perkins  t.  Grafton  County,  supra. 

W«  W.  A 
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cured  the  medical  services  and  paid  for  them 
himself,  is  a  question  not  involved  in  this 
case.  This  is  a  suit  brought  directly  against 
the  county  by  the  physician  performing  pro- 
fessional services  at  the  instance  of  the  sher- 
iff, and  the  law  does  not  raise  any  implied 
undertaking  upon  the  part  of  the  county  to 
become  liable  to  the  party  rendering  the 
services  for  which  compensation  is  sought  to 
be  recovered.  Such  is  the  express  provision 
of  our  statute  set  forth  above.  From  the 
statement  of  facts  in  the  case  of  Talbot 
Ck>unty  v.  Mansfield,  115  Qa.  766,  42  S.  £. 
72,  it  appears  that  a  prisoner  charged  with 
crime  in  Talbot  county  was  sent  to  the  jail 
of  Muscogee  county  for  safe-keeping.  While 
there  confined  his  condition  demanded  the 
attention  of  a  physician,  and  as  such  the 
plaintiff  (who  was  the  physician  employed 
by  Muscogee  county)  visited  him  a  number 
of  times,  at  the  request  of  the  jailer.  For 
the  services  thus  rendered,  payment  was  de- 
manded of  Talbot  county  by  the  plaintiff, 
and  was  refused.  Suit  was  brought,  and  on 
the  trial,  after  the  introduction  of  evidence 
for  the  plaintiff,  the  defendant  moved  for 
a  nonsuit,  on  the  grounds  that  no  contract 
between  the  plaintiff  and  the  defendant  was 
shown,  and  that  no  statute  authorizes  such 
suit.  The  motion  was  overruled,  and  a  ver- 
dict for  the  amount  sued  for  was  directed; 
there  being  no  contradiction  of  the  evidence 
as  to  the  rendition  of  the  services  and  their 
value.  The  defendant  excepted.  Upon  this 
statement  of  facts  appearing  in  the  record, 
this  court  held  as  follows:  "An  obligation 
is  imposed  by  law  on  the  county  where  the 
crime  was  committed,  and  from  which  such 
person  was  sent,  to  pay  to  the  county  in 
the  jail  of  which  he  was  confined  all  neces- 
sary jail  fees,  costs,  etc.,  incurred  in  behalf 
of  the  prisoner,  among  which  is  necessary 
medical  attention  rendered  to  such  pria* 
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oner;  and  if  payment  thereof  is  refused  or 
is  not  made,  the  county  incurring  such  ex- 
pense has  a  right  of  action  against  the 
county  from  which  such  prisoner  was  sent, 
to  recover  the  same.  The  law,  however, 
creates  no  liability  against  the  county  from 
which  the  accused  person  was  sent,  in  favor 
of  an  individual  who  gave  medical  attention 
to  such  prisoner,  on  the  request  of,  and  un- 
der a  contract  to  do  so,  made  with  the  keep- 
er of  the  jail.  A  county  is  not  liable  to  be 
sued  unless  liability  is  fixed  or  the  suit  is 
authorized  by  statute.  The  trial  judge  erred 
in  overruling  the  motion  for  nonsuit,  and 
in  directing  a  verdict  for  the  plaintiff." 
That  ruling  is  directly  applicable  to  the 
facts  in  the  present  case. 

Even  if  the  action  of  the  board  of  county 
commissioners  could  be  considered  as  a  rec- 
ognition of  the  liability  of  the  county  for  the 
services  rendefed,  it  could  not  render  the 
county  liable,  as  the  liability  of  the  county 
to  suit  depended  upon  the  Law,  and  no  ac- 
tion by  the  county  commissioners  taken  aft- 
er the  services  were  performed  could  render 
the  county  liable  to  a  suit  for  such  services. 
Whether  they  could  have  made  a  contract 
before  the  services  on  behalf  of  the  county, 
in  order  to  procure  the  attendance  of  a  phy- 
sician upon  the  prisoner,  is  not  here  in- 
volved. Nor  do  we  undertake  to  determine 
the  question  whether  if,  in  pursuance  of  the 
order  set  forth  in  the  declaration,  a  war- 
rant upon  the  treasurer  was  issued,  and  the 
same  was  accepted  by  the  physician,  its  pay- 
ment might  be  enforced  in  proper  proceed- 
ings. This  is  not  a  proceeding  of  that  char- 
acter. The  plaintiff  is  seeking  to  recover 
against  the  county  upon  a  ^piantum  m&ruit. 

Judgment  afiirmed. 

All  the  Justices  ooncur* 
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gotiable paper  after  maturity  of  eqpl- 
tlM  or  defensM  against  Intermedlato 
IndorMrs 


274 


642 


230 


681 


1023 


1116 


1007 


74 


88 


87 


Board  of  trade* 

Membership  in,  as  subject  of  taxation 

Bona  lido  koldor. 

Of  note,  SM  BiLLB  and  Notml 


Boado* 

Bail  bonds,  sm  Bail  akb  Rbcoowisancb. 

Applicability  to  public  bodies  of  statute 
requiring  building  contractor's  bond 
for  protection  of  subcontractors,  la- 
borers, etc.  460 

Liability  upon  bond  given  by  public  offi- 
cer from  whom  no  bond  la  required  1060 
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Brldffes* 

Power  of  moBfclpAtlty  to  Msumo  part 
•r  all  of  Irarden  of  adapting  ttreeta 
or  brtdget  for  nao  of  railroads  or 
atr««t  railways 


148 


Liability  of  broker  to  true  owner  for 
selling  or  dlspoalnc  of  property  ia- 
tnisted  to  blm  by  bis  principal  62 

Bulldlaff  eoBtr«eta« 

Bond  of  contractor,  see  Bonds. 
In  general,  see  CoimACTB. 

BarfflArr* 

What  are  burglar's  tools  within  stat- 
ate  forbidding  possession  of  such  tools    626 

CAaeelmtloa* 

Of  Insurance  policy,  see  IvsutaMCiL 

CArBia«k  sflieBdmemt. 

Beo  CoMMmca 

Carriers. 

Reaaonableness  of  rule  prohibiting  turn- 
ing of  scats  894 

Liability  of  master  for  Injuries  to  serr- 
ant  while  riding  oh  a  psM  706 

Duty  of  carrier  to  newsboy  689 

Delegation  of  duty  as  to  safety  of  sta- 
tion premises  as  affecting  liability  to 
passengers  561 

Contributory  negligence  of  passenger  in 
standing  Inside  of  railroad  car  441 

Contributory  negligence  of  passenger  in 
standing  Inside  of  street  car  460 

Exposing  part  of  body  beyond  car  42 

Contract  exempting  railroad  company 
from  liability  for  negligent  injury  to 
sleeping  car  employees  or  others  sus- 
taining a  similar  relation  to  the  com- 
pany 482 

Carmack  amendment  as  affecting  stoto 
regulations  as  to  stipulations  limiting 
liability  of  common  carrier  for  the 
loss  or  damage  to  goods  819 

Refusal  of  carrier  to  deUyer  goods  as 
conversion  1172 

Charttlea* 

Exemption  of,  from  taxation,  see 
TAxna. 

Checks. 

Rights,  duties,  and  llabllitlfla  of  banks 
as  to,  see  Banks. 

Civil  dABiace  aet« 

See  iMTOziCATZNa  Liqdoei. 


CalleetioBs. 
By  banks,  see  Bahul 


Coi 


Claims. 

Against    municipality, 
CoaroBATioMS. 

Clearing  koaae* 

See  Banks. 


Coal  koles. 

in  street,  see  Higbwats. 
60  L.R.A.(N,S.) 


see   MuNicxPAX* 


Carmsck  Amendment  as  alfectlnc 
regulations  as  to  stipulations  limiting 
liability  of  common  carrier  for  the 
loss  or  damage  to  goods 

CamniissioB    merekaata* 

Liability  of  commimion  merchant  to 
true  owner  for  selling  or  disposing 
of  property  intmstsd  to  him  biy  kin 
principal 


Commoas. 

Dedication  for  pnrpoat  of, 

TION. 


CoadeataatioB. 

Of  property,  see  BMimirr  Doi 


C^afesaioa. 

Admissibility  in  sridencc,  see 


Coaseat. 

To  local  ImproTement,  see  Public  Im- 

PBOVnUENTS. 

Doctrine  of  equitable  conyersion  as  af- 
fecting one's  right  to  sign  consent 
or  remonstranca  aa  landownar 

Coaspiraey* 

Picketing 

Coastitatioaal  law. 

Vested  right  in  pension 

Constitutionality  of  InitiatlTe  and  ref- 
erendum 

Constitutionality  of  recall 

Constitutionality  of  statute  providing 
for  trsnsportotlon  of  pupils  at  pub- 
lic expense 

Constitutionality  of  statuto  requiring 
plumber  to  secure  license 

Constitutionality  of  succession  toxes 

Constitutionality  of  tax  or  fees  as  con- 
dition of  probate 


82 


412 


1018 

197 
227 


428 

421 

991 

997 


Caatraetors. 
Bonds  of.  see  Bomdo. 

Coatraets. 

Limiting    carrier's    liability, 
Kinas. 

Of  corporation,  see  Cobpobations. 

Liability  of  public  for  serrlces  of  phyal> 
clan  or  surgeon  rendered  prisoners 

Time  for  exercising  option  reserved  in 
contract  of  sale  to  retim  or  resell 
property 

Validity  of  private  agreement  with  cer- 
toin  property  owners  to  obtain  their 
consent  to  local  improvement 

Contracts  for  permanent  employment, 
and  similar  sgreemento 

BfTect  of  indirect  Interest  of  public  offi- 
cer in  performance  of  contract  for 
construction  of  public  Improvement 

Effect  of  waiver,  without  nev*  consid- 
eration, of  time  clause  la  a  bolldtng 
contract 


1223 


594 


396 


453 


1140 


601 


INDEX  TO  NOTES, 


1831 


See  NsoLiGBiica. 

CoB-rersloB* 

See  TsoTHi. 

Convicts. 

Liability  of  public  for  serrlces  of  phy- 
sician or  surgeon  rendered  prisoners  1223 


Corporations. 

Right  of  de  facto  corporation  to  exer- 
cise power  of  eminent  domain 

Ownership  of  paper  payable  to  directors 
or  officers  of  a  ^corporation 

Liability  of  corporation  on  contracts  of 
promoters 

Assets  of  corporation  ai  consideration 
for  Increase  of  stock 

Rights  as  between  life  tenant  and  re- 
mainderman in  dividends  or  dlstrlba- 
tions  by  corporation 

Insolvency  of  corporation  or  appoint- 
ment of  receiyer  as  affecting  Its  right 
to  sue 

Cotenancy* 

Form  of  assessment  for  taxes  where 
land  Is  owned  by  cotenants  in  undi- 
vided interests 


286 


1115 


979 


68 


610 


383 


402 


Courts. 

Removal   of   causes, 
Caubki. 


■ee  Rbmotal  of 


Criminal  law. 

As  to  bail,  see  Bail  AND  RacooNiKANCv. 
Evidence    In    criminal    case,    see    Bti« 

DSMCS. 

Bee  also  Bubglabt* 


Custom* 

Banking  customs,  see  Bamki. 


Effect  of  the  use  of  the  word  "forfei- 
ture" upon  penalty  or  liquidated 
damages  800 

Damages  recoverable  for  wrongful 
search  1151 

Deatk. 

Effect  of  death  of  person  elected  before 
taking  office  874 

Civil  liability  for  killing  one  person 
while  acting  in  self-defense  against 
a   third   person  1069 

Debtor  an#  creditor. 

As  to  exemptions,  see  EzaicpTiONS. 

Decedents'  estates. 

In    general,    see    Exscutobs   amp    Ad- 

MINI8TBATOB8. 

Taxation  of,  see  Taxbs. 

Dedication. 

What  use  of  squares,   parks,  or  com- 
mons amounts  to  diversion  from  the 
use  for  which  they  were  dedicated        465 
50  L.R.A.(N.S.) 


Tax  deeds,  see  T. 


De  facto  corporation. 

Exercise  of  power  of  eminent  domain 

Defenses. 

In  action  on  note,  see  Bills  and  Noth. 
To    libel    or    slander,    see    Lxbil   axd 
Blandki. 

Dissolution. 
Of  corporation,  see  Cosfobations. 


see  Dbdicatiox. 


Diversion. 

Of  property  dedicated, 

Dividends. 

See   COBPOBATIONS. 


Divorce  and  separation* 

Enforcement    of    claim    for    alimony 
against  exemptions  697 

Drunkenness. 

Removal  of  officer  for  012 

Dyinff  dedaratioiuu 

See  Etxdbncb. 


Bducational  institutions. 

Oxemptlon     of,     from     taxattoB, 
Taxsb. 


Bminent  domain. 

Right  of  ds  faoio  corporation  to  exer- 
cise power  of  eminent  domain  236 

Requiring  connection  or  Joint  use  of 
properties  of  public  service  corpora- 
tion as  a  taking  for  which  compen- 
sation must  be  made  652 

Bqnitable  coversiou* 

See  Wills. 

Bquitr* 

Right  to  have  void  judgment  reviewed 
by  appellate  court  as  affecting  right 
to  equitable  relief  1066 

Bstoppel* 

Estoppel  to  contest  commercial  paper 
by  representations  to  prospective  pur- 
chasers 1023 

Evidence. 

Effect  of  production  of  htll  or  note  not 
transferable  by  delivery,  to  establish 
prima  facie  plaintiff's  title  to  note        681 

Parol  evidence  to  vary  or  supplement 
minutes  of  public  body  00 

When  confession  is  voluntary  1077 

Admissibility  of  dying  declarations  in 
dvU  cases  1167 

Bzcavations* 

Under  or  near  sidewalk,  see  Hiohwati. 

Bzckanffc. 

Membership  in,  aa  subject  of  taxation    266 
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Bxe«vtors   and  admin  1st r«tor«. 

Taxation    of    decedents'    estatea, 
TAxm. 

Const Itutlonalitj  of  tax  or  fee  as  condi- 
tion of  probate  997 

Biffht  of  executor  or  administrator  to 
avoid  conreyance  or  transfer  hj  da- 
cedent  in  fraud  of  creditors  820 

Bxesaptlons. 

Homestead  exemption,  see  Homibtsad. 
From  taxation,  see  TAzaa. 
Enforcement     of    claim    for    alimony 
against  exemptions  697 


Liability  of  factor  to  true  owner  for 
•elling  or  disposing  of  property  In-* 
trusted  to  him  by  his  principal  52 


Falling  objeets. 

Landlord's  liability  for  injury  by. 
Landlord  and  Tbnanx. 

FersB  BatsrsB. 
See  Anim ALO. 


Pii 

Right  to  maintain  action  for  seduction 
of  142 


Fire  departsaeat. 

Vested  right  in  fireman's  pension 

Flr«  iBsvrance* 

See  iNsuRANcn. 


1019 


Fravd  aad  deceit. 

Effect  on  release,  see  Riliasb. 

Fravdvlent  eonTeyanees* 

Right  of  executor  or  administrator  to 
avoid  conveyance  or  transfer  by  de- 
cedent in  fraud  of  creditors 

Highways. 

Use   of   automobiles   on,   see   AUTOifO- 

BILSS. 

Power  of  municipality  to  assume  part 
or  all  of  burden  of  adapting  street 
for  use  of  railroads  or  street  railways 

Liability  of  landlord  to  third  persons 
for  snow  and  ice  or  obstructions  upon 
the  sidewalk 

Liability  of  landlord  for  injuries  to 
third  persons  caused  by  coal  holes, 
area  ways  or  other  excavations  under 
or  near  sidewalk 


820 


148 


800 


806 


Hosaeatead. 

Transfer  of  homestead  exemption  from 
one  building  or  tract  of  land  to  an- 
other 1128 


Contributory  negligence  of  driver  of 
horse  encountering  automobile  on 
highway  666 

Ice. 

On  sidewalk,  see  Highways. 
50  L.R.A.(N.S.) 


Impeacliment. 

Of  officers,   see 


Implied  coat 

See    COMTBACTS. 


Incompeteat 

Responsibility  of  one  having  custody  ar 
control  of  person  mentally  Incmnpe- 
tent,  for  latter's  torts 

Indlaas. 

Right  of  Indian  children  to  aebool 
privilegea 


see  NBOLXGnBca. 


1104 


147 


d  recall. 


Infaats. 

Negligence  toward. 


lalierltaace  t 

Bee  Tazbs. 


laltlatlTC,  refercadasa. 

Initiative  and  referendum 
The  recall 


lajvactloa. 

Validity  of  transfer  of  property  In  tI- 
olatlon  of  restraining  order 

lasaalty. 

See  iNCGMpnTBiiT  PnasoNa. 

laaolTCBCx* 

Of  bank,  see  Banks. 

Of  corporation,  see  Cobpobatioits. 

Effect  of,  on  right  to  set-off^  see  Sar- 

OrF  AND  COUNTBBCLAIIf. 


195 
227 


671 


Sufficiency  of  notice  to  Insured  of  can- 
celation of  fire  policy 

Duty  of  insured  to  negative  death  or 
accident  from  excepted  cause 

Judgment  as  change  of  interest  or  title, 
or  violation  of  provision  requiring 
sole  and  unconditional  ownership 

Effect  of  temporary  violation  of  condi- 
tions or  warranties  in  policy  of  life 
insurance,  ceasing  before  loss 

Exposure  to  obvious  risk  of  injury  or 
obvious  danger  within  the  meaning  of 
accident  policy 

lateratate  coasaserce* 

See  Couumucm. 

latoxlcatlair  Ilqaors* 

Regulations  affecting  privacy  or  attrae- 
tlveness  of  premises  where  liquor  Is 
sold 

Necessity,  iir  order  to  support  a  recov- 
ery under  civil  damage  act,  that  the 
intoxication  be  the  proximate  cause 
of  the  Injury 


35 


1006 


1164 


592 


1218 


1156 


858 


Of  public  money,  see  Public  Monst. 

Jolat  adventure. 

Effect  of  secret  advantage  to  one  mem- 
ber of  a  joint  adventure  1046 
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J«4smeat. 

As  change  of  interest  or  title,  or  tIo- 
latlon  of  proYlslon  requiring  80]e  and 
unconditional  ownership  of  insured 
property 

Acquittal  in  criminal  court  as  bar  to 
expulsion  of  member  of  association 
for  same  acts 

Bight  to  have  void  Judgment  reviewed 
by  appellate  court  aa  affecting  right 


to  equitable  relief 

Jv^lelal  Mile. 

TtLz  sale,  see  Taxes. 

New  trial  for  matters  as  to,  see  Nbw 
TaiAii. 


lilens  of,  see  Mscranics'  Libns. 


Ij^mdlord  and  tenant. 

Xiiabillty  for  injury  by  defect  in  street 
or  sidewalk,  see  Highways. 

Liability  of  landlord  to  third  person  for 
vonditlon  of  premises  in  possession  of 
tenant 

Liability  of  landlord  to  third  person 
for  nuisance 

Particular  conditions  within  principles 
governing  landlord's  liability  to  third 
person  for  nuisance 

Liability  of  landlord  to  third  person  for 
injuries  or  damages  by  things  falling 
because  of  a  condition  of  leased  prem- 
ises 

Bight  to  retain  rent  paid  in  advance  in 
event  of  termination  of  the  lease 


Doctrine  of  equitable  conversion  as  af- 
fecting one*s  right  to  sign  consent 
or  remonstrance  as  landowner 

Lease. 

In  general,  see  Landlobo  and  Tsnant. 

Libel  and  slander. 

Truth  as  a  defense  to  a  civil  action  for 
libel  or  slander 

License. 

Conptitutlonality  of  statute  requiring 
plumber  to  secure  a  license 

Lf  "ns. 

Mechanics*      liens,      ses      HbchaniCs* 

Liens. 
Subrogation  to,  see  Subeogatiov. 

Life  Insnrance* 

See  INSUBANCB. 

\ 

Life  tenants* 

Rights  as  between  life  tenant  and  re- 
mainderman in  dividends  or  distribu- 
tions by  corporation 

Limitation  of  llabilitr* 

By  carrier,  see  Carbihbe. 
&0  L.R.A.(N.S.) 


1164 


579 


1055 


286 
288 

206 


312 


1034 


82 


1O40 


421 


510 


Negrllvence. 

As  to  automobiles,  see  Automobiles. 

Of  carrier  or  passenger,  see  Carriers. 

Liability  of  landlord  for,  see  Lanolobo 
AND  Tenant. 
Of  railroad  company,  see  Railroads. 

Contributory  negligence  at  railroad 
crossing,  see  Railroads. 

Civil  liability  for  kilUng  or  injurlnf 
one  person  while  acting  in  self-de- 
fense against  a  third  person 

Doctrine  of  attractive  nuisance  as  ap- 
plied to  road  vehicles 

Negotiable  Instrnments* 

See  Bills  and  Notes. 

Newsbojrs. 

Duty  of  carrier  to 


412 


453 


706 


{$48 


Llqnldated  damases* 

See  Damages. 

Local  intproTen&enta« 

See  Public  Impbovemeiiti. 

Lost  instrnntents* 

Lost  will,  see  Wzlli. 

Uacblnery. 

Sale  of,  see  Sale. 

Blaster  and  servant. 

Release  by  injured  employes^ 

LEASE. 

Picketing 

Contracts  for  permanent  employment 
and  similar  agreements 

Liability  for  injuries  to  servant  whils 
riding  on  a  pass 

Duty  of  railroad  company  to  maintain 
safeguards  to  prevent  employees  from 
falling  off  or  through  bridges,  cul- 
verts, etc. 

Materlaln&en. 

Liens  of,  see  Mechanics*  Liens. 


Mecbanics'  liens. 

Bonds  for  protection  of  laborers,  ma- 
terialmen, etc.,  see  Bonds. 

Provision  In  contract  that  no  mechan- 
ics' lien  shall  be  filed  as  affecting 
claimants  153 

Uortvaire. 

Subrogation  to,  see  Subrogation. 


Unnielpal  corporations. 

Taxation  of  property  of,  see  Taxes. 

Power  of  municipality  to  assume  part 
or  all  of  burden  of  adapting  street 
or  bridges  for  use  of  railroads  or 
street  railways 

Character  of  claims  within  statute  or 
ordinance  requiring  notice  of  presen- 
tation as  a  condition  of  municipal  li- 
ability 


143 


174 


1069 


1147 


680 


Hew  trial. 

Unknown  disqualiflcation  of  juror  exist- 
ing at  time  of  his  selection  as  ground 
for  new  trial  983 


78 


1234 
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Notice. 

Of  cancelation  of  Insurance  policy,  tee 

INBUBANCB. 

Of  claim  against  mnniclpallty,  tee  Mu- 
nicipal CORPOBATIONB. 

Kecenity  of  notice  to  make  owner  of 
premises  liable  for  continuing  nui- 
sance created  by  predecessor 


ir«isi 

Liability  of  landlord  to  third  person 
for,  see  LANDLoao  and  Tvnant. 

Doctrine  of  attractive  nuisance,  sea 
Nmliobnci. 

Necessity  of  notice  to  make  owner  of 
premises  liable  for  continuing  nui- 
sance created  bj  predecessor 


929 


929 


874 


836 


859 


865 

558 

912 

841 


Bonds  of,  mm  BoNDt. 

Validity  of  contracts  of,  see  CoimAcnu 

As  to  police  olBcers,  see  PoLZCn. 

Recall  of,  see  Initiatits,  RanuNDOif, 
AND  Bjdcall. 

Bffect  of  death  of  person  elected  before 
taking  offlce,  or  of  his  failure  to 
qualify 

Term  of  office  of  one  appointed  or 
elected  to  All  vacancy 

Meaning  of  **next  general  election"  or 
similar  pbrase,  in  statute  fixing  term 
of  one  appointed  to  fill  a  vacancy 

Purpose  and  effect  of  provision  that  In- 
cumbent shall  hold  his  ofllce  until  his 
successor  is  elected  and  qualified 

Acts  during  prior  term  as  ground  for 
Impeachment  or  removal  of  officer 

Removal  for  drunkenness 

Removal  for  failure  to  enforce  criminal 
or  penal  law  or  ordinance 

Operatlom. 

Bee  PHT8ICXAN8  AMD  SuaoioMn. 

Optloa. 

See  Ck>NTSACT8. 

Parent  and  ebild. 

Liability  where  automobile  Is  being  used 
by  child 

Parka. 

Dedication  for  purpose  of,  asa  Dm>iCA» 

TION. 

Parol   evrideaee* 

See  EviDBMCB. 

Parties. 

Right  to  maintain  action  for  seduction 
of  flanc4a 

Pass. 

See  Cabbubi. 

Penalttes. 

Distinction  between  penalty  and  liqui- 
dated damages,  see  Dam  aqu. 


Pensions. 

Vested  right  in  1018 

lO  L.Rji.(N.S.) 


69 


142 


Personaltr* 

Sale  of,  see  Sali. 

Pbyslelans  and  si 

Liability  of  public  for  services  of  plhy- 
aidan  or  surgeon  rendered  priaonov 

Liability  of  snrgeon  performing  soigical 
operation  without  eonaent 

Pielcetlns. 

See  STBiKna. 

Pleading. 

Necessity  of  theory  of  the  case  fn  plead- 
ing 

Duty  of  Insured  to  negatlTe  death  or 
accident  from  excepted  canae 

Plnmbers. 

License  of,  ass  TacuKam, 


Poliee. 

Bonds  of,  see  Bonds. 

Vested  right  In  policemen's  pensions        1019 
Liability  of  police  officer  for  wrongful 
act  aa  affected  by  the  fact  that  be 
was  acting  under  orders  of  superior    987 


1O06 


Who,  aside  from  donee  or  grantee  ex- 
pressly named,  may  exercise  power  of 
sale  of  real  estate 

May  less  than  all  the  doneea  or  grantees 
named  exerciae  the  power  of  aale  of 
real  estate 

When  power  of  sale  deemed  to  be 
coupled  with  an  Interest 

When  power  of  sale  deemed  annexed  to 
the  office,  or  given  raHone  officii 


G04 


622 


632 


643 


By  Inaolvent  bank,  see  Banks. 

Prinelpal  and  asent* 

Liability  of  agent  to  true  owner  f6r 
selling  or  disposing  of  property  In- 
trusted to  him  by  bis  principal 


Baix«   akd 

see   Skt-ow 


62 


Prinelpal 

Surety    on    bail    bond, 

RaCOGNIZANCn. 

Surety's   right  to  set-off, 

AND   CoaNTBBCLAIlC. 


Liability  of  public  for  services  of  pby- 
aician  or  surgeon  rendered  prlsoneis  1228 

Probate. 

Of  will,  see  WOiLa. 

Prontoters. 

See  COBPOBATIONS. 


Property  right  in  wild  animals  which 
are  being  pursued  or  have  been 
wounded  704 


Pnblie  bodies. 

Parol  evidence  to  vary  or  sapplemeBt 
minutes  of 


99 


I    of   ■obcontnetors,    Uboreri, 


Pnfclla  iBipraTCBieBt 

Doctrine  of  equIIAlila 

fectlDg   one'i   right   to   ilin   coDicDt 

Valldltr  of  priTite  agrwmeat  wltb  cer- 
tain propcrtr  ownen  to  obtain  tbelr 
consent  to  local  ImproiemeDt  896 

EffMrt  of  Indirect  Intereat  of  pDbllc  of- 
ficer tn  performance  of  contract  for 
conatractlon  of  public  ImproTcmeDt      1140 

Avenment  Of  corner  lot  SS2 

Pnblle  Honcr. 

Dcpoilt  of  public  fundi  In  bank  as  lo- 
Teatment  wltbtn  atatate  requiring 
tbe  InTeatment  of  >ucb  funds  2T4 

CoiistltutloaalIt7  of  statute  proTidlnj 
for  transportation  of  paplla  at  public 
expense  496 

Fa  bile  vroy«rtr> 

Scbool  propertj,  aea  Bchools. 
Taxation  of,  aee  TA3B8. 

Pnblle  aervle*  eorpor«tlo>a. 

Beqnirlni  connection  or  Joint  aae  of 
properties  Of,  as  a  taking  for  which 
compensation   must  be  mad*  BB2 

As  carriers,  aee  CiaHiaaB. 

Relation  to  emploreea.  aee  Uistib  ind 

Poww  of  municipal  I  tr  to  aiaume 
part  or  all  of  burden  of  adapting 
street  or  bridges  for  use  of  railroad     143 

LlBbIllt7  for  Injurr  to  peraon  In  build- 
ing upon  right  of  «a;  1101 

Contrlbntor;  negligence  In  attempting 
to  croaa  a  train  atandlng  OD  a  croas- 
Ing  lOlZ 


Parol  CTldence  M  to,  see  BTlMifCB. 


RcIIbIobb  Boeletlea. 

Bxemptlon     of,     from 

fiO  l,.R.A.itI.S.) 


Doctrine  of  equllnble  conTeraloii  ■•  af- 
fecting one'i  rlgbt  to  aign  consent 
or  remonBtrance  aa   landoainet 


Ot  olBcer,  aee  Orrictna. 


court  outildi-  the  tcrrllorlal  jurla- 
dlction  ot  either  (he  plalnlira  or 
dcfeDdant'a  residence 


Of  c 


1.  see  CiBBiasa. 


Bala. 

Power  of,  see  PowBis. 

ValldiCr  of  trBnafcr  of  property  In  vio- 
lation  of  a   reitralning  order  8T1 

When  title  paesee  under  contract  for 
■ale  of  gooda  to  be  prodoced  or  man- 
afactured  111    , 

BiclualvenesB  ot  remedr  for  breach  of 
warniDtT  provided  In  contract  for 
■ale  of  macblnery  TBS 

Eiclualvenesa  of  remedy  for  breacli  of 
warranty  provided  In  contract  tot  tba 
■ale  ot  an  animal  T14 

EicluBlveneaa  ot  remedy  for  breaeli  of 
warranty  given  In  contract  of  sale  of 
chattels  other  th%n  machinery  or  an- 
imals TTB 

Necessity  and  auDclency  of  compliance 
wltb  conditions  of  warranty  in  Sale 
Of  personal  property  788 

WalTcr  of  coDdltlona  In  contract  ot  aale 

limiting  the  warrnnly  7M 

Remedies  of  parties  to  a  contract  of 
aale  providing  that  seller  will  re- 
more  the  property  If  It  does  not  tul- 
ni  the  warranty  808 

Remedies  of  parties  under  a  contract 
for  tbe  aale  of  an  article  on  approval    SOS 

Biemptlon  from   taxation,  ■  see   Tazm. 

Conatltutlonailty  ot  atatate  providing 
for  transportation  of  pupils  at  pub- 
lic expense  428 

Bight  of  Indian  children  to  scbool  priv- 
ileges 147 

Right  to  exclude,  suspend,  or  expel 
pupils  from  school  for  misconduct 
of  pupil  or  parent  26(1 

Tested  right  In  scbool  teaener's  pension  1021 

Use  of  public  school  property  tor  other 
than  scbool  purposes  llSl 

flearcb   and   Bstanre. 

Damages  recoverable  tor  wrongful 
twrcb  UBl 
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Secret  advantase. 

To  one  member  of  a  joint  adyenture 

Sedvctioa* 

Bight  to  maintain  action  for  seduction 
of  flanc^ 

Self-defense. 

Clyil  liability  for  killing  or  injuring 
one  person  while  acting  in  self-de- 
fense against  a  third  person 

Set-olf  and  connterolalm. 

Bight  of  surety  or  person  secondarily 
liable  to  set  off  his  indlTidual  claim 
against  insolyent  creditor  where  Um 
principal  is  solvent 

Sleeplnir  eanu 

See  Caxbiibs. 


1046 


142 


1069 


167 


On  sidewalk,  see  Hiohwats. 

Sanares. 

Dedication  for  purpose  of; 

CATION. 


see  Dbdz- 


States. 

Taxation  of  property  of,  see  Taxbs. 

Stations. 

Carrier's  duty  as  to,  see  Carbiebs. 

Stoolc. 

Of  corporation,  see  COBPOBATioifB. 

Stoolc  exeluinire. 

Membership  in,  as  subject  of  taxation    255 

Street  rall-waxs. 

As  carriers,  see  Cabbibbb.    • 
Power  of  municipality  to  assume  part 
or  all  of  burden  of  adapting  street 
or  bridges  for  use  of  street  cailroads    148 

Strikes. 

Picketing  412 

S  nbcont  raotors* 

Liens  of,  see  Mbchanxcs'  Livnb. 

Svbrovation. 

Right  of  one  advancing  money  to  pay 
off  a  lien  or  encumbrance,  upon  se- 
curity which  proves  defective,  to  be 
subrogated  to  such  lien  or  encum- 
brance 489 


Saooosslon 

See  Taxbs. 


Taking. 

Of  property  for  public  use,  see  Bin- 
nbmt  Domaix. 

Taxes. 

Assessments  for  public  improvements, 
see  Public  Iupbovbuents. 

Membership  in  board  of  trade  or  ex- 
change as  subject  of  taxation  259 
60  L.R,A.(N.SO 


Property  located  In  one  state  or  mnnicft- 
pallty,  but  belonging  to  another  241 

Bffect  of  using  property  of  religions, 
charitable,  or  educational  !nstitntlo& 
in  secular  business  or  f6r  revenue, 
upon  its  right  to  exemption  from  tax- 
ation 1197 

Form  of  assessment  of  land  of  dece- 
dent's estate  407 

Form  of  assessment  where  land  is 
owned  by  cotenants  in  undivided  In- 
terests 4t2 

Bight  of  purchaser  at  tax  sale  to  com- 
pel Issuance  of  new  deed  where  origi- 
nal deed  is  defective  or  invalid  S16 

Constitutionality  of  tax  or  fees  as  con- 
dition of  probate  997 

Constitutionality  of  succession  tax  991 

Telegrrapks. 

Statutes  prohibiting  interference  with 

telegraph  or  telephone  lines  1216 

Bouting  of  telegram  94 

Telepkonea. 

Statutes  prohibiting  Interference  with 
telegraph  or  telephone  lines  1216 


Of  ofllce^  see  OnncBaa. 

Tkeorr  of  tke  oase* 

Necessity  of  pleading 

Tisae. 

For  exercising  option,  sea  Coimucra. 
Time  clause  in  building  contract* 

C0NTBACT8. 


Title. 

Passing  of,  on  sale, 


Torts. 

Of  incompetent, 

SONS. 


Tranpfer  t 

See  Tazbb. 


see  Saxa 


TriaL 

New  trial. 


set  Nbw  TBiAb 


Befusal  of  carrier  to  delivar  goods  m 
conversion 


VacancT* 

In  office,  see 


Vendor  and  pnreluuior. 

Validity  of  transfer  of  property  In 
lation  of  restraining  order 

Vested  risbts. 

See  CoNSTiTunoNAii  Law. 


Waiver. 

Bffect  of  waiver,  without  new  consid- 
eration, of  time  clauflfe  In  a  buUdlsc 
contract 

Of  conditions  in  contract  of  salt  Hmtl- 
Ing  the  warrant/ 


tin 


S71 
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Ob  tale  of  penonaltj,  Ms  &AUk 
See  AxiUALM^ 


Creation  of  powor  lij, 
SO  LJECJ1.(N^^ 


POWBBS» 


Constitutionality  of  tax  or  fees  as  con- 
dition of  probate  997 

Necessity  and  sufficiency  of  proof  to 
account  for  nonproduction  of  will 
upon  application  to  probate  it  as  a 
lost  or  destroyed  will  861 

Doctrine  of  equitable  con  ersion  as  af- 
fecting one's  right  to  sign  consent 
or  remonstrance  as  landowner 


GENERAL  INDEX 

Nona  ABB  INDEXED  BT  THE  WOBD  "ANNOTATED"  AFTEB  THE  PABAGBAPHS  TO 

WHIOH  THEY  AFFLT. 

(Separate  Index  to  Notes  Preeedes  thia.) 


ABANDONMBNT. 

Of  homestead,  see  Homestead,  (L 

ABATBMENT. 

Of  nuisance,  see  Nuisances,  2. 

AOOEPTANCS. 

By  purchaser,  see  Sale,  6-10. 


AOKNOWIiEDGMfiNT. 

Of  ill^timate  child, 
Distribution,  2. 


see  Descent  and 


ACQUIESCENCE. 

Estoppel  by,  see  Estoppel,  2,  3. 

ACTION  OR  SUIT. 

Appearance  in,  see  Appearance. 

Effect  of,  on  running  of  limitation,  see 

Limitation  of  Actions,  3. 
As  to  parties,  see  Parties. 
Removal  of,  see  Removal  of  Causes. 

Although  the  constitutional  remedy 
b^  impeachment  does  not  prevent  an  in- 
dictment and  conviction  thereafter,  and  does 
not  extend  beyond  a  removal  from  office  and 
a  disqualification  to  hold  office  during  the 
term  for  which  the  officer  was  elected  or 
appointed,  it  is  in  its  nature  highly  penal, 
and  is  governed  by  rules  of  law  applicable 
to  criminal  prosecutions.  State  ex  rel. 
Brickell  v.  Hasty,  50*-  5539  03  So.  550,  — 
Ala.  — . 

ADM  INISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

AGENCY. 

See  Principal  and  Agent. 

AlilENATION  OF  AFFECTIONS. 

6f  affianced  wife,  right  of  action  for, 
see  Seduction. 

AlilMONY. 

Enforcement  of  claim  for  alimony 
against  exemptions,  see  Exemp- 
tions. 


50  L.R.A.(N.S.) 


1239 


AMENDBfENT. 

Of   remittitur   on   appeal,   see  Appeal 

and  Error,  32. 
Of  pleading,  see  Pleading,  3. 
Of  statute,  see  Statutes,  3,  4. 
Of  verdict,  see  Trial,  18. 

AMUSEMENTS. 

Liability  of  police  officer  excluding  per- 
son from  public  dance,  see  Police. 

Evidence  on  question  of  damages  in 
action  against  police  officers  for 
excluding  guest  from  public  dance, 
see  Evidence,  22. 


ANCIENT   DOCUMENTS. 

Admissibility  in  evidence,  see  Evi- 
dence, 10. 

ANIMAIiS. 

As  to  horses,  see  Horses. 

Liability  of  railroad  for  injury  to 
crops  by  animals  entering  through 
breach  in  fence  made  by  agent  of 
railroad  company,  see  Master  and 
Servant,  5. 

Breach  of  warranty  on  sale  of,  see 
Sale,   13. 

One  who  has  wounded  a  wild  animal 
and  pursued  it  so  that  escape  is  impossible 
has  a  property  therein  wliich  he  may  pro- 
tect against  one  who  kills  and  takes  pos- 
session of  it.  Liesner  v.  Wanie,  50:  703, 
146  N.  W.  374,  r-  Wis.  — .       (Annotated) 

APPEAL  AND  ERROR. 

Effect  of  right  to  have  judgment  re- 
viewed on  appeal  on  right  to  relief 
in  equity,  see  Equity;  Injunction, 
2. 

Parties. 

1.  It  is  not  necessary  to  join  as  ap- 
pellees all  landowners  affected  by  a  pro- 
posed public  drain,  on  an  appeal  from  a 
judgment  sustaining  a  remonstrance  to 
which  they  were  not  parties.  Lantz  v. 
Caraway,  50:  32,  103  N.  E.  336,  —  Ind.  — . 
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Time. 

2.  Where,  by  statute,  an  appeal  is  tak- 
en by  service  of  notice  thereof,  such  service 
is  sufficient  to  entitle  one  to  perfect  the  ap- 
peal, if  made  within  the  time  limited  by 
statute  within  which  the  appeal  must  be 
taken,  although  notice  and  undertaking 
are  not  filed  with  the  clerk  until  after  the 
expiration  of  that  time.  Liesner  v.  Wanie, 
50:  703,  146  N.  W.  374,  —  Wis.  — . 
Record  on  appeal. 

3.  When  an  appellant  brings  up 
enough  of  the  record  to  show  prejudiciiJ 
error  appellee  must,  if  the  error  can  be 
overcome  by  consideration  of  another  part 
of  the  record,  take  the  proper  steps  to  en- 
able the  court  to  examine  the  entire  record. 
Red  Men's  Fraternal  Acci.  Asso.  v.  Rippcy, 
50:  1006,    104    N.    E.    641,   —   Ind.    — . 

4.  An  appellant  who  alleges  error  in  a 
ruling  must  show  affirmatively  from  the 
record  that  prejudicial  error  was  com- 
mitted. Leonard  v.  Hartzler,  ^o:  383,  133 
Pac.  570,  90  Kan.  386. 

5.  The  rule  that  instructions  will  not 
be  reviewed  on  appeal  in  the  a^^jcnce  of  the 
evidence  does  not  apply  to  instructions 
which  must  be  held  erroneous  because  im- 
proper under  any  evidence  admissible  under 
the  issues.  Red  Men's  Fraternal  Acci. 
Asso.  V.  Rippey,  50:  1006,  103  N.  E.  346,  — 
Ind.  — . 

6.  The  limitation  of  a  bill  of  exceptions, 
the  exceptions  in  which  were  amplified  and 
changed  by  counsel,  by  the  trial  court  upon 
signing  it  to  the  matters  and  things  ob- 
jected to  at  the  time  the  court  finished  the 
charge,  and  to  the  manner  and  form  in 
which  the  matters  and  things  objected  to 
were  then  presented,  is  proper.  Ingram  v. 
Kansas  City  S.  &  G.  R.  Co.  50:  688,  64  So. 
146,  —  La.  — . 

7.  The  copying,  through  oversight,  of 
the  correspondingly  numbered  findings  of 
fact  instead  of  the  numbered  conclusions  of 
law  to  which  assignments  of  error  refer 
will  not  preclude  such  assignments  from 
being  considered.  Jensen  v.  Griffin,  50: 
1 128,  144  N.  W.  119,  —  S.  D.  — -. 

8.  The  form  of  the  assignment  of  error 
Is  unimportant  in  case  of  a  fundamental 
error  apparent  from  the  record.  Holt  v. 
Guerguin,  50:  1136,  163  S.  W.  10,  —  Tex.  — . 
Objections     and     exceptions;     raisin^: 

questions  in  lower  court. 

9.  An  exception  of  a  general  charac- 
ter does  not  cover  specific  objections  which, 
in  fairness  of  the  court,  ought  to  have  been 
called  to  its  attention  in  order  that,  if 
necessary,  it  could  correct  or  modify  them. 
Ingram  v.  Kansas  City  8.  &  G.  R.  Co.  50: 
688,  64  So.  146,  —  La.  — . 

10.  An  exception  to  findings  of  fact 
made  by  the  trial  court  must  specify  the 
particular  finding  or  findings  objected  to, 
where  more  than  one  finding  is  made,  and 
a  general  objection  is  insufficient  to  present 
any  question  for  review,  unless  all  the  find- 
ings are  incorrect,  and  an  objection  to  a 
finding,  where  no  requested  finding  on  the 
proposition  is  asked,  which  points  out  coun- 
Hel's  theory  or  contention,  should  clearly 
50  L.RA.(N.S.) 


indicate    the    claimed    error.     Southard   T. 
Latham,  50:  871,  138  Pac.  205,  —  N.  M.  — . 

11.  Reversal  for  admission  of  testimony 
of  persons  who  stated  that  they  were  in- 
habitants of  a  town  to  which  a  telegram 
was  sent,  and  knew  the  addressee,  and  could 
have  given  information  as  to  how  he  might 
have  been  reached,  in  an  action  to  recover 
damages  for  failure  to  deliver  the  message, 
will  not  follow  because  the  witnesses  were 
not  shown  to  have  been  in  the  place  at  the 
time  the  message  was  received,  if  such 
ground  was  not  stated  in  the  objection. 
Western  U.  Teleg.  Co.  v.  Alford,  50:  94,  161 
S.  W.  1027,  —  Ark.  — . 

12.  In  the  absence  of  an  exception  to  the 
findings  of  the  court  denying  a  motion  for 
a  new  trial,  the  errors  relied  upon  as  a 
ground  therefor  must  be  deemed  to  have 
been  waived.  Heikkala  v.  Isaacson,  50:  857, 
144  N.  W.  508,  —  Mich.  — . 

13.  Where  the  trial  court  has  had  an 
opportunity  to  rule  upon  an  error  claimed, 
it  may  be  reviewed  on  appeal  without  a 
formal  motion  for  new  triaL  Birch  v. 
Abercrombie,  50:  59,  133  Pac.  1020,  74 
Wash.  486. 

13a.  A  motion  to  discharge  the  jury  be- 
cause of  the  admission  of  incompetent  evi- 
dence is  equivalent  to  a  motion  for  new 
trial,  for  the  purpose  of  preserving  the  er- 
rors for  consideration  on  appeal.  Birch 
V.  Abercrombie,  50:  59,  133  Pac.  1020,  74 
Wash.  486. 
Hearing  and  determination   generally. 

14.  Neither  the  petition  for  mandamus 
nor  the  original  writ  can  be  considered  on 
appeal  where  the  case  was  tried  on  an 
amended  alternative  writ.  Crawford  v. 
District  School  Bd.  50:  X47»  137  Pac  217, 
—  Or.  — . 

Presumptions. 

15.  A  finding  that  a  house  on  homestead 
property  was,  because  of  its  age  and  con- 
dition, not  a  fit  dwelling  for  the  claimant 
of  the  homestead  and  his  family,  will  not 
support  an  inference  that  a  new  house 
erected  on  an  adjoining  lot  comprised  in 
the  homestead  was  built  with  the  intention 
of  using  it  as  a  home,  in  the  absence  of  a 
finding  that  the  claimant  thought  the  old 
house  unfit,  and  in  the  face  of  findings  that 
the  claimant  was  engaged  in  the  business  of 
building  houses  for  sale,  and  tried  to  sell 
the  new  house  while  under  eonstruction, 
and  that  his  family  continued  to  live  in  the 
old  house  until  tney  moved  into  the  new 
house  and  rented  the  old  house  for  others 
to  live  in.  Jensen  v.  Griffin,  50:  xxaS,  144 
N.  W.  119,  —  S.  D.  — . 

Objections    as    to   which    l»arty    is    es- 
topped. 

16.  An  appellant  cannot  predicate  error 
upon  the  exclusion  of  evidence  on  his  own 
objection.      Lantz   t.    Moeller,    50:  68,    136 
Pac.  687,  —  Wash.  — . 
Discretionary  matters. 

17.  In  the  absence  of  abuse  the  discre- 
tion of  a  trial  court  in  refusing  to  quash 
the  deposition  of  a  witness  who  is  present 
at  the  trial,  and  require  him  to  be  placed 
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on  the  stand,  will  not  be  reviewed  on  ap- 
peal.   Holt  V.  Guerguin,  50:  1136,  163  S.  W. 
10,  —  Tex.  — . 
Errors  waived  or  cured  below. 

18.  A  motion  by  defendant  for  directed 
verdict  is  waived  by  introduction  of  evi- 
dence. Fred  W.  Wolf  Co.  v.  Monarch  Re- 
frigerating Co.  50:  808,  96  N.  £.  1063,  252 
111.  491. 

Review  of  facts. 

19.  ^n  allowance  of  $25,000  will  not  be 
interfered  with  on  appeal,  for  recklessly 
killing  a  vigorous  railroad  fireman  on  a 
passenger  train,  who  was  thirty-four  years 
old  and  earned  upward  of  $115  per  month, 
by  running  a  spBcial  train  into  collision 
with  his  train,  when  it  was  its  du^  to 
keep  out  of  the  way.  Chesapeake  &  0.  R. 
Co.  V.  Johns,  50:  853,  169  S.  W.  822,  155  Ky. 
264. 

20.  A  finding  of  fact  by  the  court  based 
upon  disputed  oral  testimony,  while  of 
weight  with,  is  not  controlling  upon,  the 
appellate  court.  Lantz  v.  Moeller,  50:  68, 
136  Pac.  687,  —  Wash.  — . 

21.  A  finding  by  a  consent  master  ap- 
proved by  the  chancellor  is  binding  on  ap- 
peal, if  there  is  any  legal  evidence  to  sus- 
tain it.  Miles  V.  Dodson,  50:  83,  144  S.  W. 
908,  102  Ark.  422. 

Grounds  for  reversal. 

22.  A  judgment  rendered  in  a  suit  in 
equity  will  not  be  reversed  for  the  reason 
that  a  part}r  who  should  have  been  made 
plaintiff  is  made  defendant  instead,  when 
the  party  against  whom  judgment  is  ren- 
dered is  not  prejudiced  thereby.  Joftst  v. 
Hayden  Bros.  50:  501,  121  N.  W.  957,  84 
Neb.  735. 

23.  Permitting  evidence  of  defendant's 
refusal  to  settle  in  an  action  to  hold  the 
owner  of  an  automobile  liable  for  injuries 
due  to  collision  with  a  pedestrian,  after 
striking  evidence  that  he  refused  to  do  so 
because  his  liability  insurance  contract  pre- 
vented such  action,  is  error,  although  no 
mention  is  made  in  the  testimony  admitted 
of  such  insurance.  Birch  v.  Abercrombie, 
50:  59,  133  Pac.  1020,  74  Wash.  486. 

24.  The  admission  in  rebuttal  upon  the 
trial  of  one  accused  of  murder,  of  evidence 
denying  that  the  deceased  had  driven  up  to- 
the  scene  of  the  tragedy  and  stated  that  he 
had  a  gallon  of  whisky  and  nothing  to  do 
but  ride  around  and  drink  it,  as  testified 
to  by  the  accused,  is  not  reversible  error. 
Lindsay  v.  State,  50:  1077,  63  80.  832,  — 
Fla.  — . 

25.  It  is  reversible  error  to  admit,  In  an 
action  to  hold  the  owner  of  an  automobile 
liable  for  injury  through  collision  with  a 
pedestrian,  evidence  that  he  carried  lia- 
bility insurance,  which  is  not  cured  by 
striking  the  evidence  and  directing  the  jury 
to  disregard  it.  Birch  ▼.  Abercrombie, 
50:  59,  133  Pac.   1020,  74  Wash.  486. 

26.  The  giving  of  antagonistic   instruc- 
tions on  a  material  issue  is  reversible  error.  | 
Red  Men's  Fraternal  Acci.  Asso.  v.  Rippey, 
50:  1006,  103  N.  E.  346,  —  Ind.  — . 

27.  If  the  instructions  as  a  whole  cor- 
reetlly  state  the  law,  the  judgment  will  not 
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be  reversed  because  of  illogical  arrangement 
of  the  several  instructions,  if  it  appears 
from  the  whole  record  that  the  jury  was 
not  misled  thereby.  Bigley  v.  National 
Fidelity  &  C.  Co.  50:  1040,  144  N.  W.  810, 
94  Neb.  813. 

28.  It  is  error  to  instruct  the  jury  in 
effect  that  an  officer  who,  in  lawful  self- 
defense,  while  attempting  to  arrest  another,' 
at  close  range,  shoots  at  the  other,  and, 
missing  him,  accidentally  wounds  a  by- 
stander who  at  the  time  is  to  one  side  of 
the  line  of  true  aim  at  such  assailant,  and 
a  few  feet  away  from  him,  is,  in  an  action 
for  damages,  liable  to  such  bystander  if  he 
knew,  or  is  chargeable  with  knowledge,  of 
the  presence  of  such  bystander,  as  if  this, 
of  itself,  constituted  want  of  due  care,  and 
therefore  was  per  se  actionable  negligence. 
Lord  v.  Shaw,  50:  1069,  137  Pac.  885,  — 
Okla.  — . 

29.  In  an  action  by  a  wife  for  the  wrong- 
ful death  of  her  husband,  a  statement  in 
the  charge  that  the  jury  might  consid<ir 
the  loss  by  the  plaintiff  of  the  society,  aid, 
and  comfort  of  ner  husband,  is  not  preju- 
dicial, where  in  the  same  instruction,  both 
before  and  after  these  words,  the  jury  are 
expressly  told  that  the  allowance  should  be 
for  sued  sum  as  would  compensate  the 
plaintiff  for  her  pecuniary  loss,  and  the 
amount  awarded  by  the  jury  is  moderate. 
Harbert  v.  Kansas  City  Elevated  R.  Co. 
50:  850,  138  Pac.  641,  91  Kan.  605. 

30.  It  is  not  reversible  error  to  fail  to 
require  the  separation  of  compensatory  and 
punitive  damages  in  the  verdict,  in  the 
absence  of  a  request  for  such  action.  Chesa- 
peake k  O.  R.  Co.  V.  Johns,  50:  853,  159  S. 
W.  822,  155  Ky.  264. 

31.  While  the  value  of  the  labor  be- 
stowed on  »  growing  crop  in  bringing  it 
forward  to  the  time  of  its  wrongful  de- 
struction does  not  ordinarily  afford  either 
a  sufficient  or  a  safe  measure  of  the  dam- 
ages occasioned  by  its  loss,  where  the 
parties  have  tried  the  case  upon  the  theory 
that  this  is  the  proper  measure  of  damages, 
a  judgment  will  not  be  reversed  for  this 
error,  especially  where  it  does  not  appear 
that  an  unjust  verdict  has  been  rendered. 
Missouri  O.  &  G.  R.  Co.  v.  Brown,  50:  1124, 
136  Pac.  1117,  —  Okla.  — . 
Judgment. 

32.  A  remittitur  in  an  action  to  appor- 
tion a  corporate  dividend  among  life  ten- 
ants and  remaindermen  should  be  amended 
on  motion  so  as  to  show  the  appearance  of 
the  remaindermen  and  their  consent  to  be 
bound  by  the  decree.  Re  Osborne,  50:  5x0, 
103  N.  E.  823,  209  N.  Y.  484. 

33.  On  appeal,  where  there  is  no  finding 
of  the  trial  court  upon  a  material  fact, 
and  the  evidence  in  the  record  is  not  di- 
rected to  the  ascertainment  thereof,  the 
case  will  be  remanded  for  further  proceed- 
ings. Jobst  V.  Hayden  Bros.  50:  50X9  121 
N.  W.  967,  84  Neb.  736. 

APPEARANGS. 

A  court  of  general  jurisdiction  with 
power   to  grant   writs   of   mandamus   has 
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jurisdiction  of  a  proceeding  to  compel  a 
school  board  to  admit  a  pupil  to  school,  and 
of  the  persons  of  defendants  if  process  is 
served  on  them  and  they  appear  in  the  ac- 
tion. Crawford  v.,  District  School  Bd. 
50:  147,  137  Pac.  217,  —  Or.  — . 

APPOINTMENT. 

Of  trustee,  see  Trusts,  1,  2. 

APPORTIONBfENT. 

Of  loss  between  insurers,  see  Insuranoe, 
14. 

ARKBST. 

Release   from,  on   bail,  see   Bail   and 
Recognizance. 

ASSAULT  AND  BATTBRT. 

Prejudicial   error    in    instruction,   see 
Appeal  and  Error,  28. 

1.  In  a  civil  action  by  a  patient  against 
a  surgeon  for  assault  and  battery,  it  is  not 
necessary  to  show  that  the  surgeon  in- 
tended, oy  the  act  complained  of,  to  injure 
the  patient,  but  it  is  sufficient  if  it  appears 
that  the  act  was  wrongful  and  unlawful. 
Rolater  v.  Strain,  50:  880,  137  Pac.  96,  39 
Okla.  572.  (Annotated) 

2.  An  officer  who,  in  lawful  self- 
defense,  shoots  at  one  whom  he  is  intending 
to  arrest,  and,  missing  him,  accidentally 
wounds  an  innocent  bystander,  is  not  liable 
for  the  injury,  in  the  absence  of  negligence. 
Lord  V.  Shaw,  50:  1069,  137  Pac.  885,  — 
Okla.  — .  (Annotated) 

ASSESSMENTS. 

For   public   improvements,   see   Public 

Improvements,  3. 
For  taxation,  see  Taxes,  9-11. 

ASSETS. 

Of  bankrupt,  see  Bankruptcy. 

ASSIGNMENT. 

Assignee's  right  of  action,  9ee  Parties, 
2. 

ASSIGNMENT  FOR  CREDITORS. 

As  to  bankruptcy  matters,  see  Bank- 
ruptcy. 

A  general  assignment  for  the  benefit 
of  creditors,  which  does  not  purport  on  its 
face  to  transfer  all  of  the  debtor's  unez- 
empt  property,  and  provides  for  the  pay- 
ment to  the  debtor  of  any  surplus  wnich 
may  remain  in  the  assignee's  hands  after 
satisfying  the  claims  of  the  assenting  cred- 
itors/ and  which  contains  a  provision  di- 
recting the  assignee,  after  converting  the 
property  into  cash,  "to  distribute  the  pro- 
ceeds of  said  property  ratably  among  the 
creditors  of  the  party  of  the  first  part  as 
shall  consent  to  this  trust  agreement  and 
shall  agree,  in  consideration  of  the  bene- 
fits accruing  to  them  thereunder,  to  ab- 
solve and  discbarge  the  party  of  the  first 
part  from  any  and  all  liability,"  is  void  as 
an  unlawful  attempt  by  the  debtor  to  co- 
erce his  creditors  to  surrender  a  portion  of 
their  just  claims  as  a  condition  to  receiving 
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their  just  share  of  the  estate,  and  tends 
directly  to  delay  and  hinder  them  in  the 
collection  of  their  claims,  and  also  on  the 
ground  that  it  does  not  purport  to  transfer 
all  the  debtor's  unexempt  property,  and  pro- 
vides for  the  payment  due  him  of  any  sur- 
plus which  may  remain  in  the  assignee's 
hands,  thus  operating  to  put  the  surplus  be- 
yond the  reach  of  nonassenting  creditors 
and  to  hinder  and  delay  them  in  the  col- 
lection of  their  demands.  MacLaren  v. 
Kramar,  50:  714,  144  N.  W.  85,  26  N.  D. 
244.  (Annotated) 

ASSOCIATIONS. 

Jurisdiction  over,  see  Courts,  7,  8. 

A  voluntary  association  of  physicians 
and  surgeons  the  by-laws  of  which  provide 
for  the  trial  of  a  member  for  a  criminal 
offense  or  for  misconduct,  and  provide  a 
penalty  by  discipline  or  expulsion,  may 
try  a  member  for  acts  which  were  necessari- 
ly involved  in  a  criminal  charge,  tried  in 
tne  district  court,  and  of  which  the  member 
was  acquitted.  Miller  v.  Hennepin  County 
Medical  80c.  50:  579,  144  N.  W.  1090,  124 
Minn.  314.  (Annotati-d) 

ASSUMPSIT. 

Charges  for  the  administration  of  an 
estate  which  are  demanded  of  the  adminis- 
trator by  an  officer  acting  under  an  uncon- 
stitutional law,  and  which  are  paid  fay  the 
administrator  under  written  protest  and 
under  circumstances  where  injury  to  the 
estata  and  the  third  parties  would  have 
resulted  from  a  refusal  to  pay,  and  a  re- 
sort to  legal  remedies  to  compel  the  per- 
formance of  the  official  duty,  are  paid 
under  compulsion  and  duress,  and  can  be  re- 
covered from  the  county  upon  a  proper 
showing  being  made.  Malin  v.  LaMoure, 
50:  997,  145  N.  W.  582,  27  N.  D.  140. 

ATTORNEY  GENERAIj. 

The  attorney  general  may  maintain  a 
suit  to  enjoin  a  municipal  corporation  from 
emptying  sewage  into  a  stream  in  such  a 
manner  as  to  constitute  a  public  nuisance. 
Bird  ex  rel.  Emmons  v.  Grand  Rapids,  50: 
473,  141  N.  W.  890, 175  Mich.  508. 

ATTRAOTIVB  NUISANCE. 

Doctrine  of,  see  Municipal  Corpora* 
tions,  4. 

AUTHORITY. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  4. 
As  question  for  jury,  see  Trial,  8,  4. 

Negligence  In  use  of. 

Prejudicial  error  in  admission  of  evi- 
dence, see  Appeal  and  Error,  23, 
25. 

Presumption  that  child  was  driving 
automobile  for  parent,  see  Evi- 
dence, 8, 

Sufficiency  of  proof  that  child  bad  not 
been  /orbidden  to  run  father's  au- 
tomobile, see  Evidence,  37. 


BAGGAGE— BANKS. 
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Child  OB  senrant  of  father  in  usine  his 
automobile,  see  Master  and  Serv- 
ant, 1. 

Variance  between  pleading  and  proof 
in  action  for  injury,  see  Evidence, 
39. 

1.  One  who  invites  another  to  ride  in 
his  automobile  must  exercise  ordinary  care 
not  to  increase  the  danger  of  such  under- 
taking, or  create  a  new  danger,  and  will  be 
liable  to  him  for  injuries  caused  by  such 
rapid  driving  of  the  machine,  against  the 

{protest  of  the  guest,  as  to  result  in  a  col- 
ision  with  an  obstruction  in  the  street. 
Beard  v.  Klusmeier,  50:  zxoo,  164  S.  W. 
319,  158  Ky.  163.  (Annotated) 

Contributory  negligence. 

2.  The  rider  of  a  vicious  horse,  upon 
seeing  an  automobile  approach,  and  know- 
ing that  an  attempt  to  pass  it  will  result  in 
a  struggle  for  the  mastery  between  himself 
and  the  horse,  is  negligent  in  attempting  to 
keep  the  horse  in  the  road  while  the  auto- 
mobile passes,  without  warning  the  driver 
of  the  danger,  so  that  in  case  he  is  thrown 
and  killed  the  driver  of  the  automobile  can- 
not be  held  liable  for  the  injury.  Dreier  v. 
McDermott,  50:  566,  141  N.  W.  315,  — 
Iowa,  — •  (Annotated). 

BAGGAGE. 

Measure  of  damages  for  loss  of  bag- 
gage, see  Damages,  3. 


BAHi  AND  KEOOGNIZANOE. 

Embezzlement  by  clerk  of  certified 
check  taken  in  lieu  of  bail,  liabil- 
ity on  bond,  see  Bonds,  2. 

1.  A  surety  on  a  bail  bond  is  not  re- 
leased from  liability  thereon  after  the  in- 
dictment of  his  principal,  by  the  failure  of 
the  court  to  take  a  new  bond  or  to  direct 
that  the  principal  shall  stand  under  his 
former  bond,  since  the  provisions  of  the 
statute  that,  upon  an  indictment  being 
found,  the  court,  if  the  defendant  be  on 
bail,  may  order  a  bench  warrant  to  issue, 
or  commit  him  to  custody  and  fix  the 
amount  of  bail  to  be  given  by  him,  leave 
the  action  to  be  taken  within  the  discretion 
of  the  court.  Com.  v.  Allen,  50:  S5S,  162 
S.  W.  116,  —  Ky.  — . 

2.  A  surety  on  a  bail  bond  who  cove- 
nants that  his  principal  shall  appear  be- 
fore the  grand  jurv  to  answer  the  eharge 
against  him,  and  snail  at  all  times  render 
himself  amenable  to  the  orders  and  proc- 
ess of  the  court  in  the  prosecution  of  said 
charge,  and  if  convicted  shall  render  him- 
self in  execution  thereofy—continues  boimd 
after  indictment  for  the  future  appearance 
of  his  principal,  until  the  conrt  requires  a 
different  bond,  or  his  liability  is  terminated 
oy  surrendering  his  principal  to  the  au- 
thorities. Com.  V.  Allen,  50:  253,  162  S.  W. 
116,  —  Ky.  — . 

3.  The  insanity  and  disappearance  of 
nis  principal  do  not  release  the  surety  on 
a  bail  bond.  Com.  v.  AUen^  50:  35a,  162  S. 
W.  116,  —  Kv.  — ,  (Annotated) 
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BANKRUPTCY. 

A  sum  of  money  paid  by  the  lessee 
of  a  hotel  upon  the  acceptance  of  his  pro- 
posal to  lease  the  hotel  for  a  term  of  fifteen 
years,  and  pay  the  sum  so  paid  as  an  ad- 
vance payment  on  rent,  and  keep  such  ad- 
vance good  during  the  first  five  years  of 
the  term,  with  the  privilege  of  reducing  it 
at  the  rate  of  one  third  thereof  per  year 
for  the  third,  fourth,  and  fifth  years  of  the 
term,  is  not  a  security,  nor  is  it  a  bonus  or 
independent  consideration  for  the  lease,  but 
is  an  advance  payment  of  rent  to  become 
due  for  the  third,  fourth,  and  fifth  years 
of  the  term,  and  under  the  lease,  which  pro- 
vides that  a  re-entrv  by  the  lessor  for  con- 
ditions broken  shall  not  work  a  forfeiture 
of  the  rent  due  or  to  become  due,  where  the 
lessor  has  terminated  the  lease  within  the 
first  year,  as  was  his  right  thereunder,  on 
account  of  the  bankruptcy  of  the  lessee,  the 
trustee  in  bankruptcy  cannot  recover  the 
sum  80  paid.  Galbraith  v.  Wood,  50:  1034, 
144  N.  W.  945,  124  Minn.  210.     (Annotated) 

BANKS. 

Deposits  of  public  money,  see  Public 
Moneys,  3. 

Payment  of  forged  paper. 

1.  A  bank  which,  acting  upon  tele- 
graphic instructions  to  pay  money  for  war- 
ranty deed,  if  regular,  to  a  named  person, 
pays  the  money  to  an  impostor  for  a  forged 
deed,  is  not  bound  to  relieve  its  correspond- 
ent from  the  loss  if  the  latter,  in  answer 
to  a  communication  from  the  impostor  in 
the  name  of  the  property  owner,  makes  an 
offer  for  the  land  and  closes  the  deal  by 
forwarding  a  deed  for  execution,  whicli  is 
done  by  the  one  to  whom  the  money  is 
paid,  and  directing  the  bank  to  pay  over 
the  money  for  the  deed.  Boatsman  v.  Stock- 
men's Nat.  Bank,  50:  107,  138  Pac.  764,  — 
Colo.  — . 

Collections. 

2.  Knowledge  by  one  who  deposits  a 
check  in  a  bank  for  collection,  of  a  custom 
of  the  bank  to  collect  through  a  clearing 
house,  does  not  make  a  rule  of  the  clearing 
house  as  to  the  time  settlements  are  made 
between  the  members  thereof,  binding  upon 
him  so  as  to  relieve  the  bank  from  liability 
for  the  loss  in  case  because  of  such  rule  the 
check  is  not  presented  to  the  drawee  until 
after  the  close  of  business  on  the  day  fol- 
lowing the  receipt  of  the  check  by  the  de- 
positor and  the  consequent  release  of  the 
surety's  liability,  and  prevent  his  holding 
the  collecting  bank  liable  for  loss  due  to 
the  failure  of  the  drawee  before  presenta- 
tion of  the  check,  which  would  have  been 
paid  if  presented  in  time.  Dorchester  v. 
Merchants'  Nat.  Bank,  50:  54a,  163  S.  W. 
5,  —  Tex.  — ,  (Annotated) 
Insolvency;  trusts. 

Sufficiency  of  proof  of  collusion  in  pay- 
ment of  check  in  insolvent  bank, 
see  Evidence,  33. 

3.  The  trust-fund  theory  does  not  re- 
quire a  return  of  money  paid  out  by  an 
insolvent  bank  in  due  course  of  business  on 
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ita  customer*!  checks.  Wilson  y.  Baker 
Clothing  Co.  50:  239,  137  Pac.  896,  25  Idaho, 
378. 

4.  The  mere  fact  that  a  bank  depositor 
knows  that  the  bank  is  insolvent  at  the 
time  he  withdraws  his  deposit  does  not 
render  him  liable  to  return  the  amount  to 
the  bank's  receiver.  Wilson  v.  Baker  Cloth- 
ing Co.  50  :a39f  137  Pac.  896,  25  Idaho,  378. 

(Annotated) 

BATTERT. 

See  Assault  and  Battery. 

BILLS  AND  NOTES. 

Estoppel  hj  representations  as  to  valid- 
ity, see  Estoppel,  1,  4,  5. 

Notice  to  surety  of  broker  that  custom- 
er's notes  taken  as  collateral  secur- 
ity were  executed  in  gaming  trans- 
actions, see  Notice. 

Agent's  authority  to  indorse,  see  Princi- 
pal and  Agent,  4. 

Presumption  and  burden  of  proof  as  to 
authority  of  agent  to  indorse 
check,  see  Evidence,  4. 

Surety  on,  see  Principal  and  Surety. 

1.  A  note  naming  the  payee  as  follows, 
"I  promise  to  pay  to  the  order  of  directors 
of  F.  U.  Gin  &  Mill  Co.  of  Stratford,  I.  T.," 
the  same  being  a  corporation,  is  in  law 
made  payable  to  the  corporation,  and  the 
title  to  same  may  be  passed  by  an  indorse- 
ment thereon  of  the  name  of  the  corpora- 
tion, by  the  secretary  and  treasurer  thereof, 
in  obedience  to  a  resolution  of  ita  board 
of  directors.  First  Nat.  Bank  v.  Walker, 
50:  ZX15,  136  Pac.  408,  39  Okla.  620. 

(Annotated) 
Transfers  without  Indorsement. 

2.  The  equitable  owner  of  a  note  with- 
out indorsement  may  recover  the  amount 
due  thereon,  subject  to  any  defense  which 
the  maker  had  against  the  original  payee. 
Johnson  County  Sav.  Bank  v.  Scoggin  Drug 
Co.  50:  581,  67  S.  E.  253,  152  N.  C.  142. 
Rights  and  liabilities  of  transferees. 

Estoppel  to  set  up  defense  as  against 
transferee,  see  Estoppel,  5,  6. 

8.  A  bona  fide  purchaser  without  notice, 
of  a  mortgage  note  after  maturity,  is  not 
affected  by  equities  existing  between  the 
maker  and  an  intermediate  indorsee,  where 
there  could  have  been  no  defense  to  the  ac- 
tion as  against  the  original  payee.  Reardan 
V.  Cockrell,  50:  87,  103  Pac.  457,  54  Wash. 
400.  (Annotated) 

4.  The  maker  of  a  note  which  has  been 
transferred  by  the  payee  as  security  for  a 
debt  cannot  show  fraud  and  failure  of  con- 
sideration in  an  action  thereon  by  the 
holder  until  he  has  shown  that  the  holder 
is  not  an  innocent  purchaser  for  value  be- 
fore maturity.  First  Nat.  Bank  v.  Walker, 
50:  IIZ5,  136  Pac.  408,  39  Okla.  620. 

5.  A  transferee  after  maturity  from  a 
bona  fide  holder  for  value  who  received  the 
note  before  maturity  is  entitled  to  the  dame 
protection  against  defenses  by  the  maker 
which  could  have  been  asserted  by  his  as- 
signor. Miles  V.  Dodson,  50:  83,  144  S.  W. 
908,  102  Ark.  ^aSL  (Annotated) 
50  L.RJ^.(NA/ 


6.  The  maker  acts  at  his  own  risk  in 
paying  a  note  to  the  payee  which  has  been 
transferred  to  a  bona  fide  holder  for  value. 
Miles  V.  Dodson,  50:  83,  144  8.  W.  908,  102 
Ark.  422. 

Who  are  bona  fide  holders. 

7.  Where  a  promissory  note  payable  to 
the  order  of  A  or  B  is  indorsed  by  A  only, 
to  one  who  takes  it  in  good  faith,  for  vahie 
and  without  any  notice  of  infirmity  in  the 
instrument  or  defect  in  the  title,  the  in- 
dorsee is  a  holder  In  due  course,  under  the 

Erovisions    of    the   negotiable    instmments 
iw.     Voris   T.    Schoonover,    50:  1097,    138 
Pac.  607,  91  Kan.  530.  (Annotated) 

8.  A  bona  fide  holder  of  negotiable 
paper  who,  after  pledging  it  as  collateral 
for  his  own  debt,  receives  it  back  upon  pay- 
ing his  debt,  or  purchases  it  fnuii  the 
pledgee,  is  entitled  to  the  protection  as  in- 
nocent holder  which  he  originally  possessed. 
Miles  V.  Dodson,  50:  83,  144  S.  W.  908,  102 
Ark.  422. 

9.  One  takinff  negotiable  paper  aa  col- 
lateral for  a  newly  incurred  or  pre-existing 
indebtedness  is  entitled  to  prot«;tion  as  an 
innocent  holder.  Miles  v.  Dodson,  50:  83, 
144  S.  W.  908,  102  Ark.  422. 

Actions;  defenses. 

Presumption  of  ownership  from  prodae- 
tion  of  nonnegotiable  note  at  trial, 
see   Evidence,  7. 
Burden  of  proving  failure  of  eonsido'- 

ation,  see  Evidence,  2. 
Estoppel   to  set   up   illegal  conaidermp 

tion,  see  Estoppel,  4,  5. 
Assignee's   right   to   sue   on   note,   see 

Parties,  2. 
Sufficiency  of  pleading  to  raise  ques- 
tion of  estoppel  to  contest  note,  see 
Pleading,  6. 
10.  The  negotiability  or  non-negotiability 
of  a  promissory  note  is  immaterial  in  an 
action  against  the  maker  by  an   indorsee 
after  maturity.     Southard  v.  Tisthsm,  50: 
871,  138  Pac.  205,  —  N.  M.  — . 

BLOODHOUNDS. 

Sufficiency  of  evidence  that  bloodhounds 
trailed  from  scene  of '  crime  to  ac- 
cused, to  support  his  conviction, 
see  Evidence,  38. 

BOARD   OF  TRADE. 

Taxation  of  membership  in,  see  Taxes, 

1^. 

A  membership  in  a  board  of  trade, 
the  value  of  which  is  considered  by  the 
board  of  trade  in  determining  the  assets 
of  its  members,  and  which  is  used  aa  col- 
lateral at  the  bank  and  passes  by  will  or 
descent  and  by  insolvency  or  bsnkruptcy,  is 
property  although  the  right  to  alienate  or 
transfer  it  is  subject  to  the  right  of  the 
board  to  disapprove  the  sale.  Be  Perscmal 
Property  Taxes,  50:  »5S,  1^  N.  W.  108,  124 
Minn.  898. 

BONA  FIDB  HOIiDCaiS. 

Of  check,  see  Cheeks. 

Of  bills  or  notes,  see  Bills  and  Notes, 
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BONDS. 

Option  reserved  to  purchaser  of  bonds 
to  return  them  and  receive  back 
purchase  price,  see  Contracts,  5; 
Limitation  of  Actions,  1. 

Of  personal  representative,  see  Execu- 
tors and  Administrators,  2. 

Of  public  contractor. 

1.  A  board  of  port  commissioners* 
which  is  a  state  agency,  is  not  liable  as  a 
surety  for  failing  to  exact  from  contractors 
employed  to  construct  a  building,  a  bond 
for  the  payment  of  materialmen,  subcon- 
tractors, etc.,  under  a  statute  as  to  build- 
ing contracts,  which  provides  for  the  taking 
of  a  bond  from  the  contractors  for  the  pro- 
tection of  subcontractors,  workmen,  me- 
chanics, and  materialmen,  and  imposes  on 
an  owner  who  fails  to  take  and  record  such 
a  bond  a  personal  liability  as  surety,  but 
which  does  not  in  terms  apply  to  public 
corporations.  Barrett  Mfg.  Co.  v.  Board 
of  Commissioners,  50:  469,  63  So.  605,  133 
La.  1022.  (Annotated) 
By  pablic  officers. 

Who  may  sue  on,  see  Parties,  1. 

Raisine  by  demurrer  question  of  con- 
sideration for  bond,  see  Pleading, 
10. 

2.  Where  a  certified  check  is  given  by 
a  defendant  against  whom  a  criminal 
charge  is  pending,  in  lieu  of  a  deposit  of 
the  sum  of  money  mentioned  in  the  order 
admitting  to  bail,  as  authorized  by  §  6108, 
Okla.  Rev.  Laws  1910,  and  said  check  is 
cashed  by  the  officer  and  the  proceeds  em- 
bezzled, the  fact  that  the  statute  does  not 
authorize  the  acceptance  of  a  certified  check 
as  the  equivalent  to  bail  Is  immaterial,  in 
an  action  brought  against  the  sureties  on 
the  officer's  bond  by  the  drawer  of  the 
check.  Ahsmuhs  v.  Bowyer,  50:  xo60|  135 
Pac.  413,  39  Okla.  376. 

3.  A  bond  voluntarily  issued  by  a  dis- 
trict clerk  naming  the  state  of  Oklahoma 
as  obligee,  conditioned  for  the  faithful  per- 
formance of  his  official  acts,  and  for  the  ac- 
counting and  paying  over  of  all  moneys  by 
him  received  as  such  officer,  is  a  valid  and 
binding  obligation,  though  not  required  to 
be  given  by  statute,  if  it  is  supported  by 
a  valid  consideration  and  is  not  repugnant 
to  the  letter  or  policy  of  the  law,  and  the 
sureties  on  the  bond  are  bound  thereby. 
Ahsmuhs  v.  Bowyer,  50:  zo6o,  135  Pac.  413, 
39  Okla.  376.  (Annotated) 

BRIDGES. 

Agreement  by  city  to  bear  part  of  ex- 
pense of  strengthening  city  bridge 
for  railroad  purposes,  see  Muni- 
cipal Corporations,  2,  3. 

BROKERS. 

Notice  to  sarety  of  broker  that  custo- 
mer's notes  taken  as  collateral 
security  were  executed  in  gaming 
transaction,  see  Notice. 

BUII'I^IN^  CONTRAOTS. 

See  Contracts,  12,  13, 


BUILDINGS. 

Lien  on,  see  Mechanics'  Liens. 

On  railroad  right  of  way,  injury  to  oc- 
cupants by  derailment,  see  Rail- 
roads, 1. 

BURDEN  OP  PROOF. 

In  general,  see  Evidence,  1-0. 

BURGIiART. 

Nitroglycerin  fuse  and  a  detonating 
cap  are  within  a  statute  making  unlawful 
the  possession  of  a  machine,  tool,  or  imple- 
ment designed  and  adapted  for  cutting 
through,  forcing,  or  breaking  open  any 
building,  room,  or  vault,  safe,  or  other  de- 
pository with  intent  to  use  or  employ  the 
same  tnerefor,  in  order  to  steal  therefrom. 
State  V.  Boliski,  50:  825,  145  N.  W.  368. 
_  Wis.  — .  (Annotated) 

CANCELATION. 

Of  insurance  policy,  see  Insurance,  1, 
2. 

CANCELATION  OP  INSTRUMENTS. 

Jurisdiction  to  cancel  deed  of  land 
located  in  foreign  country,  sec 
Courts,  2. 

Evidence  in  action  to  set  aside  deed, 
see  Evidence,  16. 

CARMACK  AMENDMENT. 

See  Commerce. 

CARRIERS. 

Measure  of  damages  for  loss  of  bag- 
gage, see  Damages,  3. 
Conversion  by  carrier,  see  Trover,  2. 

Rales  and  regulations. 

Ejection  for  refusal  to  obey,  rules, 
see  infra,  10. 

1.  A  rule  of  a  railroad  company  forbid- 
ding passengers  to  turn  seats  so  as  to  ride 
backwards  is  reasonable.  Chesapeake  & 
0.  R.  Co.  V.  Spiller,  50:  394,  162  S.  W  815, 
157  Ky.  222.  (Annotated) 
Who  are  passengers. 

2.  A  street  railway  company  is  liable 
for  injurv  to  an  employee  of  its  power 
house  while  riding  to  or  from  his  work  on 
a  pass,  by  the  negligence  of  the  motorman 
in  charge  of  the  car.  Harris  v.  City  &  E. 
G.  R.  Co.  50:  706,  70  S.  E.  859,  69  W.  Va. 
65.  (Annotated) 

3.  A  servant,  employed  to  labor  by  the 
day  in  the  power  house  of  a  railway  com- 
pany, and  who  is  furnished  with  a  free 
pass,  under  a  rule  of  the  company,  which 
entitles  him  to  ride  on  any  of  the  com- 
panv's  cars  at  any  time,  and  about  his  own 
business,  during  the  continuance  of  his  em- 
ployment, is  a  "passenger"  when  riding 
either  to  or  from  his  place  of  labor,  and 
not  a  fellow  servant  of  the  motorman  in 
charge  of  the  car,  and  is  entitled  to  the 
same  rights  as  a  passenger  for  hire.  Har- 
ris V.  City  &  E.  G.  R.  Co.  50:  706,  70  S.  E. 
850,   69  W.  Va.  65. 

4.  A  railroad  tie  inspector  in  the  em- 
ploy of  one  railroad  company,  who  is  trans- 
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rted  from  place  to  place,  without  char^ 
another  company  which  is  engaged  in 
transporting  ties  for  the  former,  to  enable 
him  in  the  performance  of  his  duties  to 
inspect  the  ties  to  be  transported,  has  the 
rights  of  a  passenger  while  on  its  trains 
in  the  performance  of  his  duties.  8t.  Louis 
&  8.  F.  R.  Co.  V.  Kitchen,  y>:  8a8,  136  8.  W. 
970,  98  Ark.  607. 
Measure  off  c«re  required;   neglisenoe 

generally. 

Sufficiency  of  proof  of  carrier's  negli- 
gence, see  Eyidence,  34. 

Question  f<w  J^'T,  "^  ^  negligence  of 
carrier,  see  Trial,  8. 

6.  Upon  the  question  of  the  negligence 
of  a  railroad  company  in  operating  a  train 
which  was  derailed  while  backing,  to  the 
injury  of  a  passenger,  the  jury  may  con- 
sider the  question  of  the  speed  of  the  train, 
together  with  the  position  of  the  engine  in 
it.  St.  Louis  &  B.  F.  R.  Co.  y.  Kitchen, 
50:  8a8,  136  S.  W.  970,  98  Ark.  607. 
Contributory  negligence  of  imssenger. 

Question  for  jury  as  to,  see  Trial,  9,  10. 

6.  It  is  not  negligence  per  »e  for  a 
street  car  passenger  to  leave  his  seat  as 
the  car  approached  his  stop  and  stands  at  the 
door  with  a  firm  hold  thereon  awaiting 
the  stop,  although  he  knows  that  the  car 
is  moving  at  high  speed  with  unusual  sway- 
ing and  must  pass  over  a  switch  before 
reaching  the  stopping  place.  Voung  v. 
Boston  k  N.  Street  R.  Co.  50:  450,  100  N. 
£.  641,  213  Mass.  267.  (Annotated) 

7.  A  passenger  is  not,  in  the  absence 
of  a  warning  not  to  do  so,  negligent  per  se 
in  standing  in  a  car  as  it  moves  out  of  the 
station,  although  there  may  be  an  unoc- 
cupied scat  in  the  car,  so  as  to  prevent  his 
holding  the  carrier  liable  in  case  he  is  in- 
jured bv  a  violent  impact  of  the  two  sec- 
tions of  ^e  train  after  it  has  broken  in 
two.  Louisiana  &  N.  W.  R.  Co.  v.  Willis, 
50:  441,  168  8.  W.  114,  108  Ark.  477. 

(Annotated) 

8.  To  extend  the  hand  beyond  the 
guard  rail  of  an  open  car  to  flick  the  ashes 
from  a  cigar,  with  knowledge  that  there 
are  trees  near  the  track,  without  looking  to 
see  if  the  car  is  in  proximity  to  one,  is 
negligence  as  matter  01  law  which  will  pre- 
clude holding  the  carrier  liable  for  injury 
resulting  therefrom.  Malakia  v.  Rhode  Is- 
land Co.  50:  49,  89  AtL  337,  —  R.  I.  — . 

(Annotated) 

9.  A  recovery  against  a  street  railway 
company  for  the  death  of  a  man  who  was 
struck  by  the  beam  of  a  bridge  while  riding 
outside  of  a  car  having  a  closed  vestibule, 
which  was  not  opened  to  allow  his  entrance 
because  of  its  crowded  condition,  is  not  pre- 
cluded by  the  fact  that  before  the  car  left 
the  station  at  which  the  person  got  upon 
it,  an  employee  of  the  company  warned  him 
of  the  danger  of  his  position  and  tried  to 
persuade  him  to  get  off  the  car,  and  even 
used  physical  force,  without  avail,  where 
the  conductor  of  the  car  was  guilty  of  wan- 
ton negligence  in  running  the  car  without 
■topping,  or  even  slackening  speed,  past  a 
station  and  onto  the  brid^,  with  anowl- 
60  L.RJ1.(N.S,) 


edge  that  the  man  was  on  the  steps  and 
that  he  must  necessarily  be  struck  by  the 

gillars  of  the  bridge.     Harbert   v.  Kansas 
ity  Elevated  R.  Co.  50:  850,  138  Pac.  641, 
91  Kan.  606. 
Ejection  of  passenger  or  trespasser. 

10.  A  passenger  may  be  ejected  for  re- 
fusing to  obey  a  rule  forbidding  the  turning 
of  seats  so  as  to  face  the  rear  of  the  car. 
Chesapeake  &  0.  R.  Co.  y.  Spiller,  50:  394, 
162  8.  W.  815,  167  Ky.  222. 

Stations;  approaches;  platform. 

11.  The  duty  of  a  railway  company  to 
maintain  a  suitable  and  safe  place  for  the 
delivery  of  baggage  to  passengers  at  their 
destination  on  the  carrier's  line,  in  so  far 
as  it  affects  the  safety  of  passengers  in  the 
delivery  of  their  baggage,  cannot  be  dele- 
gated to  another,  whether  it  be  a  separate 
and  independent  corporation  or  a  mere  em- 
ployee, so  as  to  relieve  the  carrier  of  its 
legal  liability  for  injury  to  a  passenger 
caused  by  the  negligence  of  those  engaged 
in  delivering  baggage  on  the  premises  used 
by  the  carrier  for  that  purpose.  Johnson 
V.  Florida  East  Coast  R.  Co.  50:561,  63  So. 
713,  —  F)a.  — .  (Annotated; 

12.  A  railroad  company  is  liable  for  in- 
juries to  a  passenger  who,  upon  his  arrival 
at  his  destination  in  the  depot  of  an  in- 
dependent terminal  company  used  by  the 
railroad  company,  went  to  the  baggage  plat- 
form and  there  sustained  injuries  throue^h 
the  falling  of  a  trunk  from  a  pile  of  trunks 
negligently  left  piled  upon  the  platform  by 
the  employees  of  the  terminal  company, 
although  the  terminal  company  is  a  sepa- 
rate and  independent  corporation  engaged 
in  receiving  and  delivering  baggage,  and 
the  railroad  company  has  no  control  over 
the  employees  of  such  terminal  company, 
and  is  not  engaged  in  any  way  in  its  man- 
agement, and  the  terminal  company  is  not 
the  agent  or  servant  of  the  railroad  com- 
pany except  for  the  purpose  of  storing  and 
delivering  baggage  discharged  from  ltd 
train.  Johnson  v.  Florida  East  Coast  R. 
Co.  50:  561,  63  So.  713,  —  Fla.  — . 

13.  A  newsboy  whose  custom  it  was,  to 
the  knowledge  of  the  employees  of  a  rail- 
road company  and  without  objection  from 
them,  to  frequent  a  depot  of  said  company 
for  the  purpose  of  getting  his  papers  from 
passing  trains  and  selling  them  to  patrons 
of  the  railroad  and  others  assembled  there, 
is  not  a  mere  trespasser,  and  the  railroad 
company  owes  him  a  higher  duty  than  not 
to  wilfully  or  wantonly  injure  him.  Ingram 
V.  Kansas  City,  S.  ft  Q.  R.  Co.  50:  688,  64 
So.  146,  —  La.  — .  (Annotated) 

14.  A  railroad  company  through  whose 
negligence  a  baggage  truck  was  placed  too 
close  to  an  incoming  train,  by  which  it  was 
struck  and  thrown,  striking  a  newsboy  and 
injuring  him  so  that  he  died,  is  liable  for 
damages  to  his  parents  for  such  injury. 
Ingram  v.  Kansas  City,  8.  ft  G.  R.  Co.  50: 
688,  64  So.  146,  —  La.  — , 

Limitation  of  liability. 

State  provisions  as  to  limitation  of  lia- 
bility as  interference  with  com- 
merce, see  Commerce 
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15.  A  railroad  company,  though  not 
bound  to  attach  Pullman  cars  to  its  pas- 
senger trains,  except  as  it  may  contract  to 
do  so',  is,  nevertheless,  acting  in  its  capacity 
of  common  carrier  in  so  doing;  and  so  can- 
not by  contract  exempt  itself  from  liability 
to  persons  employed  on  such  cars  for  its 
negligence  or  that  of  its  servants.  Coleman 
V.  Pennsylvania  R.  Ca  50:  43a,  89  Atl.  87, 
242  Pa.  304.  (Annotated) 

CASE. 

Liability  for  seduction,  see  Seduction. 

CERTIORARI. 

Power  to  have  judgment  reviewed  on 
certiorari  as  affecting  right  to  re- 
lief in  equity,  see  Equity;  Injunc- 
tion, 2. 

The  question  of  the  existence  of  the 
corporation  seeking  to  exercise  the  right 
of  eminent  domain  cannot  be  inquired  into 
upon  certiorari  to  review  the  condemnation 
proceedings  if  either  the  facts  or  the  in- 
ferences to  be  drawn  from  them  are  in  dis- 
pute. Sisters  of  Charity  v.  Morris  R.  Co. 
50:  236,  86  Atl.  954,  84  N.  J.  L.  310. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHARITIES. 

Consideration  for  subscription  to,  see 

Contracts,  3,  4. 
Exemption  of,  from  taxation,  see  Taxes. 

4,6. 

CHATTEL  MORTGAGE. 

Conversion  by  factor  selling  property 
subject  to  chattel  mortgage,  see 
Trover,  1. 

CHECKS. 

Agent's  authoritiy  to  indorse,  see  Prin- 
cipal and  Agent,  4. 

Presumption  and  burden  of  proof  as  to 
authority  of  agent  to  indorse  check, 
see  Evidence,  4. 

Where  a  bank  pays  a  check  drawn 
upon  another  bank  to  an  agent  of  the  payee 
therein  named,  who  is  not  authorized  to  re- 
ceive the  money,  but,  as  to  the  paving  bank, 
the  agent's  principal  is  estopped  from  deny- 
ing the  authority  of  the  agent,  by  reason  of 
which  the  paying  bank  acouires  a  valid 
bona  fide  title  to  the  check,  its  title  passes 
to  the  drawee  bank  upon  its  payment  of  the 
check  through  the  clearing  house,  though 
the  facts  justifying  the  paying  bank  were 
not  known  to  the  officers  of  the  drawee  bank. 
Dispatch  Printing  Co.  v.  National  Bank  of 
Commerce,  50:  74,  124  N.  W.  236,  109  Minn. 
440.  (Annotated) 

ClVHi  ACTION. 

Admissibili^  in,  of  dying  declarations, 
see  Evidence,  17. 

CrVHi  DAMAGES. 

See  Intoxicating  Liquors,  3,  4, 


CLEARING    HOUSE. 

Business  of,  see  Banks,  2. 

CLERKS. 

Bonds  of,  see  Bonds,  2,  3. 
Duty  of  clerk  or  judge  to  Issue  execu- 
tion, see  Judges. 

COLD   STORAGE. 

Expert  opinion  as  to  whether  product 
which  has  been  frozen  will  thaw  in 
temperature  lower  than  freezing 
point,  see  Evidence,  13. 

COLLATERAL  ATTACK. 

On  appointment  of  trustee,  see  Trusts, 
2. 

COLLECTIONS. 

By  bank,  see  Banks,  2, 

COLLUSION. 

Sufficiency  of  evidence  of,  lee  Evidence, 
83. 

COMMERCE. 

1.  As  to  interstate  shipments,  the  Car- 
mack  Amendment  to  the  interstate  com- 
merce act  supersedes  a  state  constitutional 
provision  that  the  shipper  is  not  bound  by 
a  recital  of  value  in  nis  contract  of  ship- 
ment, but  may  show  and  recover  his  full 
loss.  Louisville  &  N.  R.  Co.  v.  Miller,  50: 
819,  162  S.  W.  73,  166  Ky.  677. 

(Annotated) 

2.  The  provisions  of  the  Carmack 
Amendment  to  the  interstate  commerce  act, 
relative  to  the  power  of  interstate  carriers 
to  regulate  their  liabilities,  are  applicable 
to  the  transportation  of  the  baggage  of  an 
interstate  passenger.  Louisville  &  N.  R. 
Co.  V.  Miller,  50:  819,  162  S.  W.  73,  156  Ky. 
677. 

COMMISSIONS. 

Review  of  orders  of,  see  Courts,  3. 

Of  trustee,  see  Trusts,  4. 

See  also  Railroad  Commission. 

COMPENSATION. 

Of  trustee,  see  Trusts,  4. 

CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITION. 

Imposing  conditions  on  resale  of  pat- 
ented article,  see  Patents. 

CONFESSION. 

Admissibility  in  «vidence,  see  Evi- 
dence, 14,  15. 

CONSENT. 

Sufficiency  of  proof  of,  see  Evidence, 

36. 
Question  for  jury  as  to,  see  Trial,  4,  5. 

CONSIDERATION. 

For  contract,  see  Contracts,  8,  4i 
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CONSPIRACY. 

Injunction    against  picketing, 
junction,  1. 


In- 


CONSTITUTIONAIi  I/AW. 
Vested  rights. 

1.  A  member  of  a  fire  department  relief 
association,  an  organization  formed  under 
the  general  laws  of  the  state  for  the  relief 
of  disabled  members  of  a  cfty  fire  depart- 
ment, who  contributes  annual  dues  to  the 
relief  fund,  and  who  is  determined  by  the 
association  to  be  disabled  within  the  mean- 
ing of  its  constitution  and  by-laws,  and  is 
granted  a  pension  as  therein  provided,  has 
a  vested  legal  right  in  such  pension  of 
which  he  cannot  be  deprived  except  by  due 
process  of  law;  namely,  by  notice  and  op- 
portunity to  be  heard  in  any  proceedings 
had  by  the  association  for  the  purpose  of 
terminating  the  payment  of  sucn  pension. 
Stevens  v.  Minneapolis  Fire  Depart.  Relief 
Asso.  50:  xoi«9  146  N.  W.  35,  124  Minn.  381. 

( Annotated ) 
Equal  protection  and  privileges. 

2.  An  inheritance  tax  law  which  grad- 
uates the  rates  according  to  a  classification 
of  the  persons  who  receive  the  property, 
and  makes  the  rates  progressive  according 
to  the  amount  received,  and  which  exempts 
estates  below  a  certain  amount  when  the 
beneficiaries  are  related  to  the  deceased 
within  certain  degrees,  does  not  violate  the 
Bill  of  Rights,  declaring  that  free  govern- 
ments are  instituted  for  the  equal  protec- 
tion and  benefit  of  the  people.  State  ex 
rel.  Ise  v.  Cline,  50:  991,  137  Pac.  932,  91 
Kan.  416.  (Annotated) 

3.  A  municipal  ordinance  granting  to 
an  individual  a  license  to  conduct  a  res- 
taurant in  which  intoxicants  may  be  sold 
is  invalid  as  conferring  a  special  privilege 
to  conduct  a  private  business  of  a  char- 
acter subject  to  general  police  regulations, 
and  which  is  of  no  public  interest.  State 
ex  rel.  Da  vies  v.  White,  50:  195,  136  Pac. 
110,  —  Nev.  — . 

4.  Special  restrictions  against  the  sale 
of  intoxicating  liquors  are  not  necessarily 
void  as  class  legislation,  because  hotels 
having  100  rooms  or  more  are  exempted 
therefrom,  if  the  restrictions  be  confined  to 
the  classes  of  persons  to  whom  the  sale  is 
forbidden,  and  to  the  furnishing  of,  and 
approaches  to,  the  room  in  which  the  sale 
takes  place.  Ex  parte  Lewinsky,  50:  xi56» 
63  So.  677,  —  Fla.  — . 

Due  process;  right  to  life,  liberty  and 
property. 

5.  A  statute  relating  to  estates  admin- 
istered upon  in  county  courts,  providing 
for  an  initial  fee  of  $5,  and  a  further  fee, 
upon  the  determination  of  the  value  of  the 
estate,  of  $6  for  every  $1,000  or  fraction 
thereof  in  excess  of  the  first  thousand,  is, 
in  so  far  as  the  additional  charge  or  fee 
above  the  initial  fee  is  concerned,  a  viola- 
tion of  a  constitutional  provision  that  all 
courts  shall  be  open,  and  every  man,  for  an 
injury  done  to  him  in  his  land,  goods,  per- 
son, or  reputation,  shall  have  remedy  by 
due  process  of  law,  and  right  and  justice 
50  L.RJ1.(N.S.) 


administered  without  sale,  denial,  or  delay. 
Mai  in  ▼.  La  Moure  County,  50:  997,  145  K. 
W.  582,  27  N.  D.  140.  (Annotated) 

Freedom  of  worship. 

0.  Holding  Sunday  school  or  religious 
meetings  in  a  country  schoolhonse  not  to 
exceed  four  times  a  year,  in  such  a  manner 
as  not  to  interfere  with  the  school  work, 
does  not  constitute  the  schoolhouae  a  place 
of  worship,  within  the  meaning  of  §  4, 
art.  1,  of  the  Nebraska  Constitution,  pro- 
viding that  all  persons  have  a  natural  and 
indefeasible  right  to  worship  Giod  accord- 
ing to  the  dictates  of  their  own  conscience; 
and  that  no  person  shall  be  compelled  to 
attend,  erect,  or  support  any  place  of  wor- 
ship against  his  consent;  and  no  prefer- 
ence shall  be  given,  by  law,  to  any  religious 
society;  nor  shall  there  be  any  inter- 
ference with  the  rights  of  conscience.  State 
ex  rel.  Gilbert  v.  Dilley,  50:  xiSa,  146  K. 
W.  999,  —  Neb.  — . 

Guaranty  of  republican   form  of  gov- 
ern ment. 

7.  The  provisions  of  the  initiative  and 
referendum  as  applied  to  municipal  corpo- 
rations do  not  raise  the  question  whether 
or  not  a  state  has  a  republican  form  of  gov- 
ernment. State  ex  rel.  Wagner  ▼.  Sum- 
mers, 50:  ao6,  144  N.  W.  730,  —  S.  D.  — . 

(Annotated) 

CONTEMPT. 

One  who  goes  to  the  premises  of  an 
employer  against  whom  a  strike  has  been 
declared,  and  in  whose  favor  an  injunction 
against  picketing  has  been  issued,  for  the 
purpose  of  doing  picket  duty  under  the  im- 
pression that  the  court  had  no  jurisdiction 
to  enjoin  such  act,  is  guiltv  of  contempt. 
Re  Langell,  50: 4x2,  144  ^,  W.  841«  — 
Mich.  — . 


CONTRACTORS. 

Bonds  of,  see  Bonds,  L 


CONTRACTS. 

Stipulated  damages  for  breach  of. 

Damages,  2. 
Estoppel  Sv  set  up  defense  that  note 

was    given    in    gambling    transac- 
tion, see  Estoppel,  4,  5. 
Liability   of   purcliaser   of   railroad    at 

foreclosure    sale    on    contracts    of 

company,  see  Mortgage. 
As   to   municipal   contracts   generally, 

see  Municipal  Corporations,  2,  3. 
Novation,  see  Novation. 
Assumption      of,     by      acceptance      of 

quitclaim  deed  of  all  the  grantor's 

'contracts,   rights,  and   interests," 

see  Pleading,  2. 
Rights    and    liabilities    of    agent,    aee 

Principal    and   Agent,   6,   0. 

Implied  agreements. 

1.  A  corporation  does  not,  by  accepting 
the  benefit  of  services  rendered  by  a  pro- 
moter in  securing  stock  subscriptions,  ren- 
der itself  liable  on  an  agreement  by  an- 
other promoter  that  he  shall  be  paid  for 
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8uch  services.     Cushion  Heel  Shoe  Co.  ▼. 
Hartt,  50:  97g,  103  N.  E.  1063,  —  Ind.  — . 

(Annotated) 

2.  A  physician  who,  upon  the  request 
of  the  sheriff  of  a  county,  performs  a  sur- 
gical operation  upon  one  who  is  a  prisoner 
in  the  custody  of  such  sheriff,  cannot  main- 
tain an  action  against  the  county  to  re- 
cover the  value  of  such  services.  .Nolan  v. 
Cobb  County,  50:  1223,  81  S.  £.  124,  — 
Ga.  — .  (Annotated) 
€k>n8l  deration . 

Effect   of   failure  of  consideration   on 

transferee  of  bill  or  note,  see  Bills 

and  Notes,  4. 
Evidence  on  question  of  consideration, 

see  Evidence,  26,  27. 
Baising  by  demurrer  defense  of  want 

of  consideration,  see  Pleading,  10. 

3.  Consideration  for  a  subscription  to 
a  university  may  be  found  from  the  facts 
that  upon  the  faith  of  it  other  subscrip- 
tions were  made,  and  expenditures  and  ob- 
ligations incurred  by  the  trustees  of  the 
institution.  Trokaw  v.  McElroy,  50:  8351 
143  N.  W.  1087,  —  Iowa,  --. 

4.  Expense  incurred  in  securing  a  sub- 
scription for  a  benevolent  institution  fur- 
nishes no  consideration  for  the  subscription. 
Brokaw  v.  McElroy,  50: 835,  143  N.  W. 
1087,  —  Iowa,  — . 

Offers  and   their   acceptance  or  with- 
drawal. 

When  right  of  action  under  option  ae* 
crues,  see  Limitation  of  Actions,  1. 

5.  The  option  reserved  to  the  purchaser 
of  bonds  by  a  stipulation  that  if,  after  con- 
sulting others,  she  should  desire  to  with- 
draw her  investment,  she  might  at  any 
time  return  the  bonds  and  withdraw  her  in- 
vestment with  a  6  per  cent  earning  per 
annum,  must  be  exercised  within  a  reason- 
able time.  Brooks  v.  Trustee  Co.  50:  594, 
136  Pac.  1152,  —  Wash.  — .     (Annotated) 

6.  The  exercise  of  an  option  to  rescind 
a  purchase  within  a  reasonable  time,  more 
than  six  years  after  the  transaction,  is  too 
late.  Brooks  v.  Trustee  Co.  50:  594,  136 
Pac.  1162,  —  Wash.  — . 

Statute  of  frauds. 

7.  A  parol  agreement  by  the  purchaser 
of  railroad  property  to  assume  performance 
of  a  contract  to  give  an  employee  perma- 
nent employment  is  within  the  statute  of 
frauds  and  invalid.  Cox  v.  Baltimore  & 
O.  S.  W.  R.  Co.  50:  453,  103  N.  E.  337,  — 
Ind.  — . 

8.  A  parol  contract  to  give  one  em- 
ployment as  long  as  he  lives  and  proves  a 
competent  and  worthy  man  is  not  within 
the  statute  of  frauds.  Cox  v.  Baltimore 
&  O.  S.  W.  R.  Co.  50:  453,  103  N.  E.  337, 
—  Ind.  — .  (Annotated) 
Talfdlty;   public  policy. 

Notice  to  surety  of  broker  that  cus- 
tomer's notes  taken  as  collateral 
security  were  executed  in  gaming 
transactions,  see  Notice. 

Sufficiency   of   pleading  to   raise  ques- 
tion   of    estoppel   to   contest   note 
given  in  gambling  transaction,  see 
Pleading,   6. 
60  L.RJ^.(N.S.) 
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Contracts  by  corporation,  see  Corpora- 
tions, 1,  2. 

Contracts  by  infants,  see  Infants.  . 

9.  An  agreement  by  a  highway  con- 
tractor to  pay  those  who  petitioned  for  the 
improvement  and  undertook  to  pay  10  per 
cent  of  its  cost,  all  that  portion  of  said 
10  per  cent  which  exce^  a  specitied 
amount,  in  consideration  of  certain  privi- 
leges with  respect  to  the  use  of  their  land 
during  performance  of  the  work,  is  void 
as  against  public  policy,  where  such  agree- 
ment became  necessary  to  enable  the  pe- 
titioners to  secure  the  10  per  cent  to  make 
the  improvement  possible.  Walsh  v.  Hib- 
berd,  50:  396,  89  Atl.  396,  —  Md.  — . 

(Annotated) 

10.  A  contract  made  by  a  railroad  com- 
pany to>  give  an  injured  employee,  in  set- 
tlement of  his  claim,  employment  as  long 
as  he  lives  and  proves  a  competent  and 
worthy  man,  and  if  he  is  thrown  out  of 
employment  t«  pay  him  his  salary  as  long 
as  he  lives,  unless  he  has  been  discharged 
for  neglect  of  duty  or  dissipation,  is  not 
against  public  policy  as  tending  to  impair 
the  efficiency  of  a  public  service  corpora- 
tion by  restricting  its  future  management. 
Cox  V.  Baltimore  k  O.  S.  W.  R.  Co.  50: 
453,   103   N.  E.  337,  —  Ind.  — . 

(Annotated) 

11.  That  material  for  street  improve- 
ments, made  necessary  by  a  change  in  the 
specifications,  was  purchased  in  the  open 
market  by  the  contractor  from  a  corpora- 
tion in  which  municipal  officers  have  stock, 
does  not  nullify  the  improvement  contract 
under  a  statute  providing  that  no  officer 
shall  be  interested,  directly  or  indirectly, 
in  any  contract  with  the  town.  O'Neill 
v.  Auburn,  50:  1140,  136  Pac.  1000,  —  Wash. 
— .  ( Annotated ) 
Performance;  recovery  for  extra  work. 

12.  A  building  contractor  who,  with  the 
knowledge  and  consent  of  the  owner,  and 
under  direction  of  the  architect,  but  with- 
out a  written  order,  performs  extra  work, 
entailing  additional  expense,  is  not  pre- 
cluded from  recovering  reasonable  compen- 
sation therefor  by  a  clause  of  the  contract 
providing  that  no  alteration  shall  be  made 
in  the  work  done  or  described  by  the  draw- 
ings and  specifications,  except  upon  a  writ- 
ten order  from  the  architect.  Jobst  v.  Hay- 
den  Bros.  50:  501,  121  N.  W.  967,  84  Neb. 
736. 

Charge  or  extinguishment. 

13.  A  naked  promise  without  considera- 
tion, to  waive  the  time  clause  of  a  build- 
ing contract,  docs  not  estop  the  owner  to 
claim  damages  for  delay  beyond  the  stipu- 
lated time,  where  it  does  not  appear  that 
the  contractor  acted  upon  the  promise,  but 
it  does  estop  him  from  insisting  upon  a 
stipulation  of  the  contract  providing  that 
no  allowance  shall  be  made  for  delays  caused 
by  the  pwncr  unless  a  claim  therefor  is 
presented  in  writing  to  the  architect,  where 
the  contractor,  relying  upon  the  promise, 
neglected  to  make  a  claim  in  writing  for 
an  extension  as  to  a  period  of  delay  caused 


CONTRIBUTION  AND  INDEMNITY. 

Between  inBuraace  corapaniea,  see  In- 
surance, 14. 

Between  parties  to  joint  aJrenture,  gee 
Joint   Adventure,   2. 


1155,  —  Wash.  — . 

3.  A  corporation  organised  for  tbe  nie 
of  drugs  is  liable  on  a  not«  executed  bv  its 
general  manager  for  the  purchase  price  of 
a  piano  and  Jewelry,  if,  after  baviiig  fall 
knowledge  of  the  facta,  it  failed  to  repudiate 
the  act.  Johnson  Count j  Sav.  Btak  t. 
Scoggin  Drug  Co.  50:  581,  87  S.  E.  253,  1S2 
N.  C.  Ii2. 

i.  A  contract  by  tbe  president  of  a  cor- 
poration in  settling  tbe  claim  of  an  ia- 
jured  employee,  to  paj  him  a  sum  of  mone^ 
and  give  him  permanent  employment,  U 
ratified  by  tlie  directors  making  the  pav- 
ment  therein   agreed   upon.     Coc   v.   Balti~ 
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As  to  removal  of  causes,  see  Removal 
of  Causes. 

Statute  limiting  review  of  decision  of 
railroad  commission  to  supreme 
court,  see  Railroad  Commission. 

Jurisdiction;  territorial  limitationg. 

1.  A  court  has  no  jurisdiction  to  parti- 
tion land  located  in  a  foreign  country. 
Holt  V.  Guerguin,  50:  1136,  163  S.  W.  10, 
—  Tex.  — , 

2.  A  court  has  no  jurisdiction  to  annul 
a  deed  of  land  located  in  a  foreign  country 
although  it  was  executed  within  its  juris- 
diction and  the  parties  in  interest  are  all 
before  it.  Holt  v.  Guerguin,  50:  1136,  163 
S.  W.  10,  —  Tex.  — . 

Relation  to  other  departments  of  gov- 
ernment. 

3.  A  public  service  commission,  with 
power  to  determine  controverted  facts  be- 
tween private  litigants  and  decide  thereon, 
exercises  judicial  powers,  so  that  its  orders 
may  be  reviewed  by  a  court  having  au- 
thority to  Issue  writs  of  certiorari  or  re- 
view. Pacific  Teleph.  &  Teleg.  Co.  v.  Eshle- 
man,  50:  652,  137  Pac.  1119,  166  Cal.  640. 

4.  The  decision  of  the  city  clerk  under 
§  36,  art.  3,  chap.  14a,  Neb.  Comp.  Stat. 
1011,  relating  to  the  recall  of  municipal 
officers  in  cities  which  have  adopted  the 
commission  form  of  government,  and  re- 
quiring the  city  clerk  to  ascertain  and  de- 
clare whether  the  requisite  number  of  quali- 
fied signers  had  signed  a  petition  for  a 
recall  election,  is  conclusive,  and  in  the 
absence  of  fraud  or  mistake  not  subject  to 
review.  State  ex  rel.  Topping  v.  Houston, 
30:  227,  143  N.  W.  796,  94  Neb.  446. 

5.  Whether  or  not  a  state  has  a  repub- 
lican form  of  government  is  a  political,  and 
not  a  judicial,  question.  State  ex  rel. 
Wagner  v.  Summers,  50:  206,  144  N.  W. 
730,  —  S.  D.  — . 

6.  The  power  granted  to  electors  of  a 
city  to  remove  certain  public  officers  is 
political  in  its  nature,  and  is  not  the  ex- 
ercise of  any  judicial  function.  State  ex 
rel.  Topping  v.  Houston,  50:  227,  143  N.  W. 
796,  94  Neb.  445. 

Jurisdiction   over  associations,   etc. 

7.  A  determination  by  a  fire  depart- 
ment relief  association,  that  a  member 
thereof  previously  entered  upon  the  pension 
roll  had  fully  recovered  from  his  disability, 
is  not  final  and  conclusive,  where  the  mem- 
ber had  no  notice,  and  was  not  afforded 
an  opportunity  to  be  heard  upon  the  ques- 
tion. Stevens  v.  Minneapolis  Fire  Depart. 
Relief  Asso.  50:  1018,  145  N.  W.  35,  124 
Minn.  381. 

8.  The  right  of  a  court  to  set  aside  the 
determination  of  a  fireman's  relief  associa- 
tion that  one  of  its  members  who  had  been 
placed  upon  the  pension  roll  had  recovered 
Trom  his  disability,  and  was  therefore  no 
longer  entitled  to  receive  the  pension,  is 
not  limited  to  instances  of  manifestly  ar- 
bitrary action  by  the  association,  where 
the  person  affected  was  g-iven  no  notice  or 
opportunitv  to  be  heard  as  required  by  the 
bv-laws  of  such  association,  but  in  such 
60  L.R.A.(N.S.) 


a  situation  the  court  is  controlled  by  the 
rule  of  preponderance  of  evidence.    Steven» 
V.   Minneapolis   Fire   Depart.   Relief   Asso. 
50:  1018,  145  N.  W.  35,  124  Minn.  381. 
Rules  of  decision. 

9.  The  doctrine  of  stare  decisis  does 
not  preclude  a  departure  from  the  estab- 
lished rule  of  evidence  that  dying  declara- 
tions are  admissible  only  in  criminal  canes. 
Thurston  v.  Fritz,  50:  1x67,  138  Pac.  625, 
91  Kan.  468. 

CRIMINAL  LAW. 

Whether  action  is  criminal  or  civil,  sea 

Action  or  Suit. 
Habeas  corpus,  see  Habeas  Corpus. 
Civil  liability  ifor  bringing  prosecution, 

see  Malicious  Prosecution. 
Forbidding  tapping  of  telephone  wire, 

see  Telephones. 
Bail   and    recognizance,    see    Bail    and 

Recognizance. 
Prejudicial  error  in  admission  of  evi- 
dence, see  Appeal  and  Error,  24. 
Relevancy    of    evidence    generally,    see 

Evidence,  28,  29. 
Sufficiency  of   proof  in   criminal  case. 

see  Evidence,  38. 
New   trial   in   criminal   case,  see  New 

Trial. 
See  also  Burglary;  Disorderly  Houses. 

CROPS. 

Damages  for  injury  to,  see  Appeal  and 
Error,  31;  Qamages.  6. 

Evidence  as  to  value  of  growing  crops^ 
see  Evidence,  19. 

Liability  for  injury  to,  through  negli- 
gence of  independent  contractor,, 
see  Master  and  Servant,  5. 

A  railroad  company  that  has  cut  m 
gap  through  a  fence  inclosing  a  field  of 
growing  crops  is  liable  for  injuries  caused 
to  the  growing  crop  by  cattle  entering 
through  the  gap,  where  it  is  not  shown  that 
the  company  had  procured  a  right  of  wa^ 
through  the  land,  nor  that  it  had  any  otlier 
right  to  break  and  destroy  the  fence. 
Missouri.  O.  &  G.  R.  Co.  v.  Brown,  50:1 124*. 
136  Pac.  1117,  —  Okla.  — . 

CUSTOM. 

Of  clearing  house,  see  Banks,  & 

DAMAGES. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  19-21, 

Instructions  as  to,  see  Appeal  and  Er- 
ror, 29. 

Relevancy  of  evidence  as  to,  see  Evi^ 
dence,  19-22. 

Interest  on  amqunt  recovered  as,  see 
Interest. 

Exemplary  or  pnnitive. 

Error  in  failing  to  require  separation 
of  compensatory  and  punitive  dam- 
ages in  verdict,  see  Appeal  and 
Error,  30. 

Evidence  on  question  of,  see  Evidence, 
22. 

1.  Punitive  damages  may  be  allowed  lor 
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the  killing  of  a  railroad  fireman  by  the 
collision  with  his  train,  which  is  a  regular 
train  on  time,  of  a  special,  which  is  bound 
to  keep  out  of  the  way  of  the  regular,  but 
fails  to  take  the  proper  sidetrack  to  clear 
the  way  for  it,  since  the  trainmen  are 
bound  to  keep  in  mind  the  schedule  of 
regular  trains,  and  their  failure  to  do  so 
will  cause  a  resulting  collision  to  be  re- 
garded as  due  to  recklessness.  Chesapeake 
&  O.  R.  Co.  V.  Johns,  50:  853t  159  S.  W. 
8-22,  155  Ky.  264. 
liiqufdatcd   damages. 

Presumption  and  burden  of  proof  as  to 
intent  of  parties,  see  Evidence,  6. 

2.  A  provision  in  a  contract  to  pur- 
chase a  large  number  of  cattle,  involving 
about  $40,000,  that  failure  to  perform  shall 
cause  a  forfeiture  of  the  advanced  payment 
of  $3,000,  which  sum  shall  be  returned  in 
case  the  seller  fails  to  deliver,  in  addition 
to  paying  damages  caused  by  the  shortage, 
is  a  stipulation  for  a  penalty,  and  not 
liquidated  damages.  Evans  v.  Moseley 
so:  8899  114  Pac.  374,  84  Kan.  322. 

(Annotated) 
In  respect  to  bagga^rc. 

3.  The  measure  of  damages  recoverable 
from  a  carrier  for  loss  of  baggage  consist- 
ing of  wearing  apparel  is  not  its  market 
value,  but  its  value  for  use  by  the  owner. 
Louisville  &  N.  R.  Co.  v.  Miller,  50:  819, 
162  S.  W.  73,  156  Ky.  677. 

Torts   generally. 

4.  A  patient  who, had  consented  to  an 
operation  on  her  foot  on  condition  that  no 
bones  be  removed  is  not  confined  to  nominal 
damages  for  the  removal  of  a  sesamoid 
bone,  although  all  the  expert  testimony  is 
to  the  effect  that  the  sesamoid  bone  serves 
no  useful  purpose  in  the  foot,  where  there 
is  testimonv  that  the  foot  is  more  or  less 

« 

deformed    since   the   operation    and   causes 
constant  pain.     Rolater  ▼.  Strain,  50:  880, 
137  Pac.  06,  39  Okla.  572. 
liibel  or  slander. 

5.  A  judgment  for  $3,000  in  an  action 
for  libel  against  an  insurance  company  by 
one  whose  .regular  employment  was  that 
of  a  boiler  maker,  at  which  he  earned  a 
little  more  than  $80  per  month,  and  who 
solicited  insurance  for  defendant  and  other 
companies  at  other  times  at  which  he  real- 
ized from  $150  to  $200  per  month,  is  not 
excessive  where,  after  the  publication  of 
the  libel  complained  of,  the  insurance  busi- 
ness was  substantiallv  destroyed.  Bigley  v. 
National  Fidelity  k  C.  Co.  50:  X040,  144  N. 
W.  810,  94  Neb.  813. 

Injuries  to  crop. 

Prejudicial  error  as  to  measure  of,  see 

Appeal  and  Error,  31. 
Evidence  as  to,  see  Evidence,  19. 

6.  In  a  suit  for  damages  for  the  de- 
struction of  a  growing  crop,  such  damages 
are  to  be  estimated  as  of  the  time  of  the 
injury,  and  the  measure  to  be  applied  is 
compensation  for  the  value  of  the  crops  in 
the  condition  in  which  they  were  at  the 
time  of  their  destruction.  Missouri  O. 
&  O.  R.  Co.  V.  Brown,  50:  1124,  136  Pac. 
1117,  —  Okla.  -^ 

50  L.R.A.(N.S.) 


DANCE. 

See  An?usementa> 

DEL\TH. 

Death  of  successful  eandidate  befon 
entering  upon  office,  see  Officers,  1. 

Right  of  action  under  state  statute  for 
death  from  wrongful  act  on  mili- 
tary reservation,  see  State. 

DE3STOR  AND  CREDITOR. 

Assignments  of  debtor,  see  Assigonient 

for  Creditors. 
As  to  exemption,  see  Exemptions. 
Conveyances  fraudulent  as  to  creditors, 

see  Fraudulent  Conveyances. 

DECEDENTS. 

Administration  of  estates  of,  see  Exec- 
utors  and   Administrators. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  16,  17» 
In  pleading,  see  Pleading,  4. 

DEDICATION. 

1.  The  erection  of  a  public  librtry 
building  upon  a  portion  of  a  tract  of  land 
devised  to  a  city  upon  condition  that  it 
shall  be  used  forever  as  a  public  pnrk  is 
inconsistent  with  the  purpose  for  which  the 
park  was  dedicated,  and  amounts  to  a  di- 
version. Hopkinsville  v.  Jarrett,  50: 465, 
162  S.  W.  85,  156  Ky.  777.  (AnnoUt^d) 

2.  The  fact  that  a  statutory  provi<;ioD 
empowering  a  city  to  permit  the  use  of  any 
property  belonging  to  it,  or  dedicated  to 
public  use  therein,  for  the  purpose  of  erect- 
ing a  public  library  building,  was  in  elTect 
at  the  time  of  the  making  of  a  will  devising 
land  to  a  city  upon  condition  that  it  shall 
be  used  forever  as  a  public  park,  does  not 
prevent  the  use  of  a  part  of  such  land  as 
a  site  for  a  public  library  from  being  a 
diversion  from  the  purpose  for  which  it 
was  dedicated.  Hopkinsville  v.  Jarrett, 
50:  465,  162  S.  W.  86,  166  Ky.  777. 

DEEDS. 

Liability  of  bank  acting  for  patron, 
which  pays  money  to  imposter  for 
a  forged  deed,  see  Banks,  1. 

Cancelation  of,  see  Cancelation  of  Is- 
struments. 

Admissibility  in  evidence  of  ancient 
deed,  see  Evidence,  10. 

Evidence  in  action  to  set  aside  deed, 
see  Evidence,  16. 

Tax  deeds,  see  Taxes,  12-16. 

DE  FACTO  OFFICERS. 

Exercise  of  right  of  sminent  domaia 
by,  see  Eminent  Domain,  1,  2. 

DEFENSES. 

To  action  or  proceeding  for  assault, 
see  Assault  and  Battery,  2. 

In  action  on  negotiable  paper,  see  Bills 
and  Notes,  10. 

In  action  on  bond  of  public  officer,  we 
Bonds,  2. 

Burden  of  proving,  see  ErideDoe,  1. 1 
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Tender  of  premium  by  insurer  a«  condi- 
tion of  setting  up  defense  in  ac- 
tion on  policy,  see  Insurance,  7. 

In  action  for  libel,  see  Libel  and  Slan- 
der,  3. 

In  proceedings  to  abate  nuisance,  see 
Nuisances,  8,  4. 

In  performance  of  building  contract,  see 
Contracts,  13. 

DELEGATION. 

Of  duty  by  carrier,  see  Carriers,  11, 
12. 

DEMURRER. 

To   evidence,   see  Trial,    14. 
See  also   Pleading,   7-12. 

DEPENDENTS. 

Who  are,  within  meaning  of  benefit 
certificate,  see  Insurance,  13. 

DEPOSITIONS. 

Review  of  discretion  in  refusing  to 
quash,  see  Appeal  and  Error,  17. 

DERAILMENT. 

Of  train,  see  Carriers,  6. 

DESCENT  AND  DISTRIBUTION. 

Application  of  state  law  to  devolution 
of  estates  of  Indians,  see  Indians. 

1.  A  husband  is  not  precluded  from  in- 
heriting from  his  wife  by  the  fact  that  he 
murdered  her,  where  no  intention  appears 
that  the  murder  was  committed  for  the 
purpose  of  securing  her  property,  under  a 
statute  relating  to  the  descent  of  property 
which  provides  in  plain  and  peremptory 
langiiage  that  a  husband  shall  inherit  from 

^  his  deceased  wife,  and  no  exception  is  made 
'  on  account  of  criminal  conduct.     Hollo  way 

V.   McCormick,   50:  536,    138   Pac.   1111,  — 

Okla.  — . 

2.  A  letter  written  by  the  father  of  an 
illegitimate  child  to  its  mother,  referring  to 
the  child  by  its  first  name,  and  requesting 
the  mother  to  take  good  care  of  "my  boy," 
is  not  a  sufficient  acknowledgment  of  pa- 
ternity to  establish  the  right  of  heirship  to 
the  father  by  his  illegitimate  offspring,  un- 
der a  statute  providing  that  every  illegiti- 
mate child  is  an  heir  of  the  person  who, 
in  writing  signed  in  the  presence  of  a 
competent  witness,  acknowledged  himself  to 
be  the  father  of  such  child,  although  the 
letter  was  written  by  a  third  person  at  the 
dictation  of  the  father.  HoUoway  v.  Mc- 
Cormick, 50:  536,  136  Pac.   nil,  —  Okla. 


DETONATING  CAP. 

As  burglar's  tool  within  meaning  of 
statute  forbidding  possession  of, 
see  Burglary. 

DISAFFIRMANCE. 

Of  infant's  contract,  see  Infants. 

DISCHARGE. 

Of   suretv,   see   Principal   and   Surety. 
60  L.R.A.(N,'S.) 


DISCRETION. 

Review  of,  on  appeal,  lee  Appeal  and 
Error,  17. 


*-    • 


DISCRIMINATION. 

In  license  tax,  see  License, 

DISORDERLY  HOUSES. 

A  house  in  which  money  is  habitual- 
ly lent  at  usurious  rates  cannot  be  con- 
sidered a  disorderly  house,  where  the  stat- 
utes of  the  state  merely  provide  that  all 
contracts  for  loans  at  a  greater  than  the 
legal  rate  of  interest  shall  be  void,  as  to 
the  excess,  without  prescribing  a  penalty  for 
exacting  usurious  interest.  Com.  v.  Mutual 
Loan  &  T.  Co.  50:  1 171,  160  S.  W.  1042,  150 
Ky.  299. 

DISSOLUTION. 

Of  corporation,  see  Corporations,  7. 

DIVERSION. 

Of  property  dedicated,  see  Dedication. 

DIVIDENDS. 

Relative  rights  of  life  tenant  and  re- 
maindermen as  to,  see  Life  Ten- 
ants, 1-4. 

DIVORCE  AND  SEPARATION. 

Enforcement  of  claim  for  alimony 
against  exemptions,  see  Exemp- 
tions. 

Effect  of,  on  interest  in  proceeds  of  in- 
surance policy,  see  Insurance,  13. 

Validity  of  divorce  according  te  In- 
dian custom,  see  Marriage. 

DOCUMENTARY  EVIDENCE* 

See  Evidence,  10,  11. 

DOUBLE  TAXATION. 

See  Taxes,  1. 

DRAINS  AND  SEWERS. 

Suit  by  attorney  general  to  enjoin 
municipality  from  emptying  sew- 
age into  stream,  see  Attorney  Gen- 
eral. 

Landlord's  liability  for  nuisance  re- 
sulting from,  see  Landlord  and 
Tenant,  2,  3. 

Defense  to  liability  for  polluting 
stream  by  discharge  of  sewage,  see 
Nuisances,  3,  4. 

Injunction  to  restrain  emptying  of  sew- 
age into  stream,  see  Nuisances,  2. 

Remonstrance  against  improvement,  see 
Public  Improvements,  2. 

DRUNKENNESS. 

Effect  of,  on  admissibility  in  evidenoe 
of   confession,   see  Evidence,   15. 

Sufficiency  of  proof  of,  see  Evidence,  35. 

Removal  of  officer  because  of,  see  Offi- 
cers, 9. 

DUE  PROCESS  OF  LAW. 

See   Constitutional   Law,  S. 


DYING    DECLARATIONS. 

Departure  from  rule  ae  to  Admissibil- 

itj   in  civil  caaea,  see  Courts,  0. 
Admisaibility    of.    Bee    Evidence,    17. 

EDUCATIONAL  INSTITUTIONS. 

Con  aide  rat  ion  (or  aubscriptiou  to,  see 
ContractH.  3. 


injury,  «ith  reaaotutble  opportunity  to 
remedy  the  dangeroua  condition  before  the 
injur  J  occurred.  Shawnee  t.  Seaia,  jo: 
B85,  137  Pac.  lOT,  30  Okla.  789. 

EMINENT  DOMAIN. 

Beview    of    proceedings    cm    eottorari, 
see   Certiorari. 


EQUITY--EVIDENCE, 
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EQUITY. 

Injunction  against  judgment,  see  In- 
junction, 2,  3. 

In  a  state  wlierc  a  justice  of  the 
yesLce  has  no  power  to  set  aside  his  judg- 
ments or  grant  a  new  trial,  and  where  upon 
appeal  or  certiorari  to  the  district  court, 
the  cause  is  triable  de  novo  only,  one 
against  whom  a  void  judgment  has  been 
rendered  by  a  justice  of  the  peace  is  not, 
though  with  actual  notice  thereof,  guilty 
of  laches  and  negligence  sufficient  to  bar  his 
fight,  to  an  equitable  remedy  against  such 
judgment,  because  he  fails  to  appeal  or  sue 
out  a  writ  of  certiorari.  Pickering  v.  Pal- 
mer, 50:  1055,  138  Pac.  198,  —  N.  M.  — . 

(Annotated) 

ESTOPPEIi. 

To  raise  question  on  appeal,  see  Ap- 
peal and  Error,  16. 

To  claim  damages  for  delay  in  perform- 
ance of  building  contract,  see  Con- 
tracts, 13. 

Sufficiency  of  allegation  as  to,  see 
Pleading,  6. 

Agency  or  authority  by  estoppel,  see 
Principal  and  Agent,  1. 

Change  of  position. 

1.  A  surety  on  a  note  does  not,  hj  pay- 
ing the  instrument,  change  his  position  so 
as  to  be  entitled  to  rely  as  an  estoppel  upon 
representations  as  to  its  validity  by  the 
maker  of  a  note  held  by  him  as  collateral, 
which  were  made  after  he  assumed  his  obli- 
gation. Holzbog  V.  Bakrow,  50:  1023,  160 
S.  W.  702,  166  Ky.  161. 

By  laches,  silence,  or  acquiescence. 

2.  Mere  failure  by  persons  who  had 
contributed  towards  the  expenses  of  pros- 
pecting for  mines  in  consideration  of  a 
share  in  the  enterprise,  to  take  steps  to 
reach  an  interest  which  their  representative 
bad  acquired  as  a  result  of  his  trip  in  an 
enterprise  with  strangers,  until  it  had 
proved  to  be  very  profitable,  will  not  bar 
Jk  recovery  if  they  had  no  knowledge  of  the 
particular  facts  on  which  their  rights  de- 
pended. Lind  V.  Webber,  50:  1046,  134  Pac. 
461,  —  Nev.  — 

3.  Interested  parties  who  acquiesce  in  a 
sale  by  a  trustee  appointed  under  a  will 
upon  petition  of  the  widow  of  testator  are 
<?stopped  to  question  the  validity  of  the  sale 
because  they  were  not  made  parties  to  the 
proceedings  for  appointment  of  the  trustee. 
Ilaggin  V,  Straus,  50:  64a,  148  S.  W.  391, 
148  Ky.   140. 

By  representations. 
See  also  supra,  1.. 

4.  An  assignee  of  a  note  based  on  a 
gambling  transaction,  with  knowledge  of 
the  consideration  upon  which  it  is  based, 
cannot  enforce  payment  of  it,  although  be- 
fore he  purchased  it  the  maker  assures  him 
that  it  is  vaild  and  will  be  paid.  Holzbog 
▼.  Bakrow,  50:  1023,  160  S.  W.  792,  166  Ky. 
161. 

5.  Makers  of  a  note  in  a  gaming  trans- 
action which  by  statute  is  void  may,  by  in- 
ducing strangers  to  purchase  it  bona  fide 
60  L.R.A.(N.S.) 


for  value  by  representing  that  it  is  valid 
and  will  be  paid,  estop  themselves  from 
contesting  its  validity.  Holzbog  v.  Bakrow, 
50:  1023,  160  S.  W.  792,  156  Ky.  161. 

(Annotated) 
By  negligence  or  frand. 

6.  The  maker  of  a  note  who  places  it  in 
another's  hands  for  negotiation  is  bound  by 
his  breach  of  his  agreement  to  hold  the 
note  until  certain  payments  have  been  made 
thereon,  and  by  his  acts  in  failing  to  indorse 
payments  thereon  and  negotiating  it  to  an 
innocent  purchaser  for  value  without  notice 
of  the  payments,  and  he  cannot  therefore 
claim  the  payments  as  credits  as  against 
such  purchaser.  Rcardan  v.  Cockrell,  50: 
87,  103  Pac.  457,  54  Wash.  400. 

EVIBENCE. 

Review  of  discretionary  rulings  as  to, 
see  Appeal  and  Error,  17. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  23-25. 

Demurrer  to,  see  Trial,  14. 

Presumptions  and  burden  of  proof. 

1.  The  burden  is  on  the  insurer  to  al- 
lege and  prove  that  the  death  of  the  in- 
sured resulted  from  an  excepted  cause  and 
within  the  time  to  which  such  exception  is 
limited.  Red  Men's  Fraternal  Acci.  Asso. 
V.  Rippey,  50:  1006,  103  N.  E.  345,  —  Ind. 
— ,  (Annotated) 

2.  To  defeat  recovery  on  a  note  in  writ- 
ing reciting  a  consideration,  on  the  ground 
of  absence  of  consideration,  the  defendant 
has  the  burden  of  showing  such  absence. 
Brokaw  v.  McElroy,  50:  835,  143  N.  W. 
1087,  —  Iowa,  — -. 

3.  Where  there  is  no  actual  change  in 
the  management  of  a  business,  and  it  is  con- 
tinued in  the  same  general  way  after  a  sale, 
by  the  same  servants  and  employees,  and 
the  servants  are  in  no  way,  expressly  or 
otherwise,  informed  of  the  transfer  and  the 
consequent  change  of  proprietors,  the  rela- 
tion of  master  and  servant  existing  between 
the  employees  and  the  former  owner  is  pre- 
sumed to  continue  for  a  reasonable  time, 
and  the  master  remains  liable  to  the  em- 
ployees to  the  same  extent  as  though  no 
sale  or  transfer  had  taken  place.  Benson 
V.  Lehigh  Valley  Coal  Co.  50:  170,  144  N. 
W.  774,  124  Minn.  222. 

4.  The  burden  of  proving  authority  in 
an  agent  to  indorse  a  check  of  the  principal 
rests  upon  the  person  asserting  the  existence 
of  such  authority.  Dispatch  Printing  Co. 
V.  National  Bank  of  Commerce,  50:  74,  124 
N.  W.  236,  109  Minn.  440. 

5.  The  burden  of  showing  knowledge 
on  the  part  of  an  employee,  of  a  sale  and 
transfer  of  a  business,  is  upon  the  master. 
Benson  v.  Lehigh  Vallev  Coal  Co.  50:  170, 
144  N.  W.  774,  124  Minn.  222. 

6.  Unless  it  appears  that  the  parties 
to  a  contract  bona  fide  and  actually  in- 
tended to  stipulate  for  liquidated  damages 
they  will  be  presumed  to  have  intended  a 
penalty  only;  especially  where  the  language 
used  is  susceptible  of  either  construction, 
or   where   actual   damages   might,  without 
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•erious  difficulty,  have  been  estimated  in  ad- 
vance, or  where  the  Bum  named  would  be 
recoverable  alike  for  a  partial  or  for  a  totai 
breach.  Evans  v.  Moselcj,  50:  889,  114  Pae. 
874,  84  Kan.  322. 

7.  Non-negotiable  as  well  as  negotiable 
instruments  are  within  the  rule  that  pro- 
duction of  a  note  at  the  trial  without 
indorsement  is  sufficient  to  entitle  the  equi- 
table owner  to  recover  thereon,  the  pro- 
duction being  prima  facie  evidence  of  owner- 
ship, nothing  else  appearing.  Johnson 
County  Sav.  i)ank  v.  Scoggin  Drug  Co.  50: 
58X,  67  8.  £.  253,  162  N.  C.  142. 

(Annotated) 

8.  The  burden  is  upon  a  parent  whose 
child  causes  an  injury  while  driving  the 
parent's  automobile,  to  overcome  the  pre- 
sumption that  the  child  was  driving  the 
vehicle  for  the  owner.  Birch  v.  Abercrom- 
bie,  50:  59,  133  Pac.  1020,  74  Wash.  486. 

9.  In  an  action  for  libel  the  plaintiff 
has  the  burden  of  proof  that  the  defendant 
is  responsible  for  the  libelous  publication, 
and  the  defendant  has  the  burden  as  to  the 
truth  of  the  matter  charged,  and  that  it 
was  published  with  good  motives  and  for 
justinable  ends.  Biglej  v.  National  Fidel- 
ity ft  C.  Co.  50:  1040,  144  N.  W.  810,  84 
Neb.  813. 

Dommentary  evidence. 

10.  A  deed  more  than  thirty  years  old, 
purporting  to  have  been  signed  by  the  execu- 
trix nominated  in  a  will,  and  containing 
a  recital  that  it  was  executed  under  the 
power  of  sale  conferred  by  the  will,  proves 
itself  where  the  possession  of  the  land  has 
been  consistent  with  its  terms,  although, 
the  original  records  having  been  lost,  there 
is  nothing  to  show  that  the  testatrix  ever 
qualified  as  such.  Wilfton  v.  Snow.  50:  604, 
57  L.  ed.  807,  33  Sup.  Ct.  Rep.  487,  228  U. 
S.  217. 

11.  A  return  of  personal  property  for 
taxation,  compiled  by  the  assessor,  is  not 
admisRible  in  evidence  on  the  qiiestion  of 
value  in  an  action  upon  a  policy  insuring  it 
against  loss  by  fire.  Kelley  use  of  Chis- 
holm  V.  People's  Nat.  F.  Ins.  Co.  50:  1x64, 
104  N.  E.  188,  —  111.  —. 

Parol  and  extrinsic  concerning  writings. 

12.  Where  a  motion  was  made  and  car- 
ried at  an  annual  school  meeting,  authoriz- 
ing the  district  school  officials  to  sell  some 
piles  of  secondhand  lumber,  it  is  competent 
to  show  such  action  of  the  assembled  voters 
by  parol  evidence,  where  the  minutes  fail 
to  make  any  mention  of  the  same,  and  where 
such  minutes  show  on  their  face  that  they 
are  a  mere  abstract  or  synopsis  of  what  oc- 
curred at  the  meeting.  Oilmer  v.  School 
Dist.  No.  26,  50:  99,  136  Pac.  1086,  —  Okla. 
— .  (Annotated) 
Opinions  and  conclusions. 

13.  A  person  who  has  had  nine  years' 
experience  as  manager  of  a  cold  storage 
plant,  and  who  has  had  occasion  to  observe 
the  condition  of  frozen  products  kept  in 
storage;  is  qualified  to  state  his  opinion 
whether  a  product  such  as  egg  meats,  hav- 
ing been  once  solidly  frozen,  will  thaw  in 
a  temperature  lower  than  the  freezing  point. 
^0  L.RJ^..(N.S.) 


Stewart  ▼.  Henningsen  Produce  Co.  50:  xii, 

128  Pac  181,  86  Kan.  521. 

OonfoMlona. 

14.  The  statement  of  an  officer  at  the 
time  of  the  arrest  of  one  accused  of  murder 
by  shooting  his  victim,  that  he  had  missed 
is  not  such  an  inducement  as  will  prevent  a 
confession  thereafter  made  being:  introduced 
in  evidence.  Lindsay  v.  State,  50:  X077,  63 
So.  832,  -.  Fla.  — .  ( Annotated ) 

15.  The  drunken  condition  of  an  accused 
when  making  a  confession  does  not  affect 
the  admissibility  in  evidence  of  such  con- 
fession, unless  the  drunkenness  goes  to  the 
extent  of  mania,  but  is  a  fact  for  the  con- 
sideration of  the  jury  tending  to  discredit 
such  confession.  Lindsay  v.  State,  50:  1077^ 
63  So.  832,  —  Fla.  — . 

Hearsay;  declarations;  res  gestae. 

16.  Evidence  is  not  admissible  in  an  ac- 
tion to  set  aside  a  deed,  of  a  declaration 
by  one  person  as  to  what  another  meant  by 
remarks  made  to  the  speaker  concerning 
the  preparation  of  papers.  Holt  v.  Guer- 
guin,  50:  X136,  163  S.  W.  10,  —  Tex.  — . 

17.  The  dying  declaration  of  a  vendor  in 
a  land  contract  as  to  the  terms  of  the  con- 
tract is  admissible  in  an  action  by  his  ad- 
ministrator against  the  vendee  for  the  bal- 
ance of  the  purchase  price.  Thurston  v. 
Fritz,  50:  XX67,  138  Pac.  626,  91  Kan.  468. 

( Annotated ) 
Relevancy  and  materiality. 

Estoppel  to  object,  see  Appeal  and  Er- 
ror, 16. 

18.  Evidence  as  to  the  intent  of  a  buyer 
of  machinery  is  immaterial  in  an  action  for 
the  purchase  price,  if  he  has  accepted  it  by 
appropriating  it  to  his  own  use.  Fred  W. 
Wolf  Co.  V.  Monarch  Refrigerating  Co.  50: 
808,  96  N.  £.  1063,  252  111.  491. 

19.  In  arriving  at  the  value  of  a  grow- 
ing crop,  it  is  proper  to  show  by  evidence 
the  probable  yield  under  proper  cultivation, 
and  the  value  of  such  probable  yield  when 
matured,  gathered,  prepared,  and*  ready  for 
sale;  also  the  probable  cost  of  propter  cul- 
tivation necessary  to  mature  tiie  crop,  as 
well  as  the  cost  of  its  gathering,  prepara- 
tion, and  transportation  to  market.  Mis- 
souri, 0.  k  G.  R.  Co.  V.  Brown,  50:  1124,  136 
Pac.  1117,  —  Okla.  — . 

20.  Evidence  of  mental  anguish  is  admis- 
sible upon  the  question  of  damages  in  an 
action  to  recover  for  the  wrongful  search 
of  the  dwelling  of  a  widow  against  her  con- 
sent in  the  night,  when  she  was  alone  in  the 
house,  for  the  avowed  purpose  of  connecting 
her  son  with  a  burglary.  Shall  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  50: 
X151,  145  N.  W.  649,  —  Wis.  — . 

(Annotated) 

21.  Where  the  price  of  cattle  at  place  of 
sale  is  governed  by  that  ruling  in  a  near- 
by cattle  market,  less  freight,  evidence  of 
the  price  in  the  latter  place  is  admissible 
in  an  action  to  cover  damages  for  breach 
of  contract  to  purchase  and  receive  cattle 
at  the  former  place.  Evans  v.  Moseley,  50: 
889,  114  Pac.  374,  84  Kan.  322. 

22.  Upon  the  question  of  exemplary  dam- 
ages in  an  action  against  police  officers  for 


EVIDENCE. 


1267 


excluding  an  acceptable  guest  from  a  dance, 
evidence  is  admissible  that  they  were  acting 
under  orders  of  a  superior  officer,  but  it 
cannot  be  considered  on  the  question  of 
actual  damages.  Cullen  t.  Dickenson,  50: 
987,  144  N.  W.  666,  —  S.  D.  — . 

23.  Upon  the  question  of  the  measure  of 
restraint  which  a  parent  should  have  exer- 
cised over  an  adult  son  mentally  incom- 
petent, to  prevent  his  inflicting  injury 
upon  another  with  a  deadly  weapon,  evi- 
dence is  not  admissible  as  to  how  people 
generally  regarded  his  mental  condition. 
Whitesides  v.  Wheeler,  50:  1104,  164  S.  W. 
335,  158  Ky.  121. 

24.  The  acts  of  an  officer  during  a  previ- 
ous term,  though  not  grounds  for  impeach- 
ment, may  be  considered  in  so  far  as  they 
arc  connected  with  or  bear  upon  his  gen- 
eral course  of  conduct  during  his  present 
term,  for  the  limited  purpose  of  inquiring 
into  his  motive  and  intent  as  to  the  acts 
and  omissions  charged  to  him  during  his 
second  term.  State  ex  rel.  Brickell  v. 
Hasty,  50:  553,  63  So.  569,  —  Ala.  — . 

25.  In  corroboration  of  testimony  of  a 
telegraph  operator  that  he  could  have  de- 

•  livered  a  message  had  he  received  it,  which 
was  destined  for  a  point  a  few  miles  in  the 
country,  evidence  is  admissible  that,  at  the 
time,  the  place  where  the  station  was  lo- 
cated was  a  good  cotton  market,  which 
would  bring  persons  into  town  who  might 
take  the  message  to  the  addressee.  West- 
ern U.  Teleg.  Co.  v.  Alford,  50:  94,  161  S. 
W.  1027,  —  Ark.  — . 

26.  Upon  the  question  of  consideration 
for  a  subscription  to  a  benevolent  institu- 
tion, evidence  is  admissible  that  the  sub- 
scription was  published  in  a  newspaper  with 
the  consent  of  the  donor,  as  tending  to  show 
that  it  may  have  influenced  the  making  of 
other  subscriptions.  Brokaw  v.  McElroy, 
50:  835,  143  N.  W.  1087,  —  Iowa,  — . 

27.  Upon  the  question  of  consideration 
for  a  subscription,  a  letter  by  a  subscriber 
extending  the  time  within  which  the  total 
amount  must  be  subscribed  to  make  his 
subscription  binding,  on  the  faith  of  a  list 
containing  inter  alia  the  one  in  dispute,  is 
admissible  in  evidence.  Brokaw  v.  McElroy, 
50:  835,  143  N.  W.  1087,  —  Iowa,  — . 

28.  Where  it  is  shown  upon  the  trial  of 
one  accused  of  murder  that  ill  feeling  had 
existed  between  him  and  his  victim  for 
about  two  years,  it  is  not  error  to  exclude 
evidence  of  the  accused  as  to  what  first 
started  the  trouble,  since  this  is  too  remote 
and  immaterial  and  irrelevant  to  any  issue 
in  the  case.  Lindsay  v.  State,  50:  1077,  63 
So.  832,  —  Fla.  — . 

20.  Upon  the  trial  of  one  accused  of 
murder  of  his  son  witk  whom  he  had  been 
at  outs  for  two  years,  it  is  not  error  to  ex- 
clude the  testimony  of  the  accused  as  to 
how  many  of  his  children  took  sides  with 
the  deceased  in  the  controversy.  Lindsay  v. 
State,  50:  1007,  63  So.  832,  —  Fla.  — . 

30..  Upon  the  question  of  the  liability  of 
a  railroad  company  for  injury  to  an  oc- 
cupant of  a  building  on  its  right  of  way 
through  derailment  of  its  train,  evidence  is 
50  L.B.A.(N.S.) 


admissible  with  respect  to  the  occupation 
and  use  of  the  right  of  way  at  and  near  the 
point  of  accident  to  show  the  relation  of 
the  parties  and  the  duty  enjoined  upon  the 
rarilroad  company.  Oilligan  v.  Denver  k  R. 
G.  R.  Co.  50:  1191, 136  Pac.  958,  —  Utah,  — . 

31.  In  an  action  for  libel,  it  is  not  com- 
petent to  prove  wide  and  general  circulation 
of  the  libel,  for  the  purpose  of  establishing- 
the  falsity  of  the  charge  or  that  the  defend- 
ant was  responsible  for  the  libel.  Bigley  v. 
National  Fidelity  k  C.  Co.  50:  1040^  144  N. 
W.  810,  94  Neb.  813. 

32.  The  admission  of  evidence  as  to  thc- 
use  of  a  machine  after  suit  brought  for  its- 
price  is  immaterial  where  the  buyer  had 
accepted  it  before  suit  brought.  Fred  W.. 
Wolf  Co.  v.  Monarch  Refrigerating  Co.  50: 
808,  96  N.  E.  1063,  252  111.  491. 
Weight,  effect,  and  safflciency. 

Sufficiency  of  evidence  to  go  to  jury,, 
see  Trial,  1,  2. 

33.  Collusion  in  the  payment  of  a  check 
on  an  insolvent  bank  is  not  shown  by  the 
fact  that  the  cashier  refused  to  pay  it  when 
presented,  but  put  the  funds  aside  for  future- 
payment,  and  that  the  president  of  the  bank 
went  with  the  depositor  in  the  night  to 
secure  the  fund,  but  failed,  so  tliat  it  was. 
not  paid  until  in  the  usual  course  of  busi- 
ness after  the  bank  had  opened  the  follow- 
ing  morning.  Wilson  v.  Baker  Clothing  Co. 
50:239,  137  Pac.  896,  25  Idaho,  378. 

34.  A  finding  that  the  conductor  of  an 
electric  street  car  was  guilty  of  such  wan- 
tonness as  to  authorize  a  recovery  against 
the  company,  regardless  of  any  question  of 
contributory  negligence,  is  authorized  by- 
evidence  that  he  ran  his  car  without  stop- 
ping past  a  station  and  upon  a  bridge,  know- 
ing that  a  man  was  riding  outside  of  the  car 
in  such  a  position  that  he  would  nocfssarily 
be  struck  by  a  beam  of  the  bridge,  and 
severely,  and  probably  fatallv,  injured^ 
Harbert  v.  Kansas  City  Elevated  R.  Co.  50: 
850,    138  Pac.   641,  91    Kan.   605. 

35.  Intoxication  within  the  meaning  of 
a  statute  permitting  the  removal  of  a  mayor 
from  office  for  intoxication  is  shown  by  the- 
fact  that  the  incumbent  of  the  office  drank, 
whisky,  was  looking  for  more,  and  entered 
into  an  argument  on  the  street  in  tones  so* 
loud  as  to  be  heard  across  the  street,  apply- 
ing profane  and  opprobrious  epithets  to  his> 
opponent,  and,  although  a  large  crowd  col- 
lected about  him,  refused  to  withdraw  upon 
request  to  let  them  disperse,  while  his  speech, 
was  impaired  and  he  was  unable  to  stand 
steadily,  so  that  he  impressed  bystandera 
as  being  intoxicated.  State  ex  rel.  Cosson 
v.  Baughn,  50;  912,  143  N.  W.  1100,  —  Iowa,. 
— .  (Annotated) 

36.  Evidence  that  one  whose  house  was- 
wrongfully  entered  by  a  searching  party  fol- 
lowed them  with  a  lamp,  and  stated  that 
they  were  welcome  to  any  information  that, 
they  might  find,  is  not  sufficient  to  over- 
come her  positive  testimony  that  the  search 
was  without  her  consent,  especially  where 
evidence  is  excluded  that  she  was  afraid  to 
resist  after  one  of  the  parties  had  shown> 
his  star.    Shall  v.  Minneapolis,  St.  P.  k  S* 
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Ste.  M.  R.  Co.  50:  1151,  146  N.  W.  649,  — 

Wis.  — . 

37.  The  jury  may  find  that  a  child  had  not 
been  forbidden  to  run  her  father's  automo- 
bile, notwithstanding  his  testimony  that  his 
direction  that  she  should  not  do  so  was  em- 
phatic and  positive,  y^here  he  had  permitted 
her  to  use  it,  and  his  testimony  as  to  the 
actual  instructions  given  show  merely  ad- 
vice that  she  should  not  do  so.  Birch  v. 
Abercrombie,  50:  59,  133  Pac.  1020,  74  Wash. 
486. 

38.  That  bloodhounds   trailed   from  the 
scene  of  a  crime  to  accused  fs  not  alone  suf- 
ficient to  suport  his  conviction.     Carter  v. 
State,  50:  Ilia,  64  So.  216,  —  Miss.  — . 
Variance. 

39.  There  is  no  material  variance  be- 
tween allegations  that  plaintiff,  who  was 
injured  in  defendant's  automobile,  was  a 
passenger  and  that  the  injury  was  caused 
by  the  car  turning  over,  and  proof  that  he 
was  a  licensee  and  that  the  injury  was 
caused  by  the  machine's  colliding  with  an 
obstruction,  tilting  on  one  side,  and  stop- 
ping suddenly.  Beard  v.  Klusmeier,  50: 
1 100,  164  S.  VV.  319,  168  Ky.  153. 

EXECUTION. 

Kxemption   from,   see   Exemptions. 
Question  whether  clerk  or  judge  should 
issue,  see  Judges. 

EXECUTORS   AND   ADMINISTRA- 
TORS. 

Validity  of  probate  tax  or  fee,  see  Con- 
stitutional Law,  5. 

Title  of  statute  imposing  probate  tax  or 
fee,  see  Statutes,  3,  4. 

Statute  imposing  probate  tax  or  fee  as 
special  legislation,  see  Statutes,  5. 

Recovery  by  executor  of  probate  fee 
paid  under  duress,  see  Assumpsit. 

Admissibility,  in  action  by  adminis- 
trator to  recover  purchase  price  of 
property,  of  dying  declarations  of 
vendor,  see  Evidence,  17. 

Right  of  administrator  of  insolvent  to 
set  aside  conveyance  made  in  fraud 
of  creditors,  see  Fraudulent  Con- 
veyances. 

When  power  of  sale  given  executors  by 
will  is  coupled  with  an  interest, 
see  Powers,  7. 

Uniformity  of  inheritance  tax,  see 
Taxes,  19. 

Assessing  land  devised  to  be  sold  to 
decedent  instead  of  to  his  estate, 
see  Taxes,  11. 

Executor's  title  to  realty  directed  to 
be  sold  and  proceeds  divided,  see 
Wills,  3. 

1.  The  executor  has  authority  to  make 
the  sale  under  a  power  in  a  will  directing 
property  to  be  converted  into  money  and 
the  proceeds  distributed.  Haggin  v.  Straus, 
50:  642,  146  S.  W.  391,  148  Ky.  140. 

2.  A  surety  on  an  administrator's  bond 
18  not  liable  thereon  for  the  administrator's 
obligation  to  pay  money  illegally  borrowed 
After  the  death  of  the  decedent,  or  for 
50  L.R.A.(N.S.) 


money  tortiously  obtained  by  the  adminis- 
trator, although  the  money  procured  by  the 
administrator  is  used  for  the  benefit  of  the 
estate.  Bank  of  Newton  County  v.  Ameri- 
can Bonding  Co.  50:  1089,  80  S.  £.  1003,  — 
Ga.  — .  (Annotated) 

EIXCMPIiARY  DAMAGES. 

See  Damages,  1. 

EXEMPTIONS. 

Homestead  exemptions,  see  Homestead. 
From  taxation,  see  Taxes,  4-8. 

Where  a  decree  of  divorce  and  for  the 
payment  of  alimony  is  granted  the  wife,  the 
derelict  husband  cannot  defeat  the  collec- 
tion of  alimony  by  remarrying  and  claim- 
ing the  benefit  of  the  exemption  law.  Win- 
ter V.  Winter,  50:  697,  146  N.  W.  709,  — 
Neb.  — .  (Annotated) 

EXHIBIT. 

With  pleading,  see  Pleading,  2. 

EXTENSION   OF  TIME. 

Discharge  of  surety  by,  see  Principal 
and  Surety,  2. 

EXTRADITION. 

Review  on  habeas  corpus,  see  Habeas 
Corpus. 

One  not  in  arrears  under  his  agree- 
ment to  support  his  wife,  from  whom  he 
has  separated  at  the  time  he  leaves  the 
state,  is  not  subject  to  extradition  as  a 
fugitive  from  justice  for  failure  to  support 
her,  in  case  he  subsequently  becomes  delin* 
quent  in  his  payments.  Ex  parte  Kuhns, 
50:  507,  137  Pac.  83,  —  Nev.  — * 

EXTRA  WORK. 

Recovery  for,  see  Contracts,  12. 

FACTORS. 

Conversion  by,  see  Trover,  I. 

FENCES. 

Liability  of  railroad  which  has  cat  gap 
in  fence  for  injury  to  crops  by 
trespassing  cattle,  see  Crops. 
Puty  of  railroad  company  to  fence  sides 
of  approach  to  trestle  for  protec- 
tion of  servants,  see  Master  and 
Servant,  4. 

FIANCEE. 

Right  of  action  for  seduction  of,  Ke 
Seduction. 

FIRE  DEPARTMENT. 

Vested  right  in  pension,  see  Constitn- 
tional  Law,  1. 

Review  of  determination  of  fire  depart^ 
ment  relief  association  as  to  pen- 
sions, see  Courts,  7,  8. 

FORGERY. 

Of  deed,  see  Banks,  1. 
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fRAUD  AND   DECEIT. 

As  defense  to  note  as  against  trana> 
feree,  see  Bills  and  Notes,  4. 

Suificiency  of  evidence  of,  see  Evi- 
dence, 33. 

JiB  ground  for  relief  against  judgment, 
see  Judgment,  2,  3. 

In  securing  release,  see  Release. 

Sufficiency  of  evidence  to  take  question 
of,  to   jury,  see  Trial,  2. 

IFRAUDS,  STATUTE  OF. 

See  Contracts,  7,  8. 

JPRAUDUIiENT  CONVEYANCES. 

The  administrator  of  one  who  dies  in- 
solvent may  maintain  an  action  to  set 
Aside  a  conveyance  of  real  estate  which  he 
made  in  fraud  of  creditors.  Chester  Coun- 
ty Trust  Co.  V.  Pugh,  50:  320,  88  Atl.  319, 
241  Pa.  124.  (Annotated) 

aFRONTAGE  TAX. 

See  Public  Improvements,  3. 

iFRUIT  TREES. 

Breach  of  warranty  on  sale  of,  see 
Sale,  14. 

FUGITIVES. 

Extradition  of,  see  Extradition. 

iGAMING. 

Estoppel  to  set  up  defense  that  note 
was  given  in  gambling  transaction, 
see  Estoppel,  4,  5. 

Sufficiency  of  pleading  to  raise  question 
of  estoppel  to  contest  note  given  in 
gambling  transaction,  see  Pleading, 
6. 

Notice  to  surety  of  broker  that  custom- 
er's notes  taken  as  collateral  secu- 
rity were  executed  in  gaming 
transactions,  see  Notice. 

OIFT. 

Consideration  for  subscription,  see  Con- 
tracts, 3,  4. 

-GRATING. 

In  sidewalk,  see  Highways,  4,  5. 

HABEAS  CORPUS. 

That  a  copy  of  an  indictment  upon 
"which  an  alleged  fugitive  from  justice  was 
arrested  in  extradition  proceedings  shows 
the  offense  to  be  barred  by  the  statute  of 
limitations  does  not  avail  accused  to  secure 
his  discharge  from  custody  under  a  warrant 
•of  the  governor  issued  upon  papers  con- 
"taining  a  duly  certified  copy  of  the  indict- 
ment which  shows  that  the  offense  was  com- 
snitted  within  the  limitation  period.  Ex 
parte  Kuhns,  50:  507,  137  Pac.  83,  —  Nev. 


HARMLESS  ERROR. 

See  Appeal  and  Error. 

HAY  PRESS. 

Breach  of  warranty  on  sale  of,  see  Sale, 
12,  19. 

«0  L.R.A.(N.S.) 


HEARSAY. 

See  Evidence,  16,  17. 

HIGHWAYS. 

Liability  for  Injuries  on. 

Necessity  of  notice,  see  infra,  6,  7. 

1.  A  property  owner  is  bound  to  use 
reasonable  care  to  keep  a  covering  to  a 
hole  under  the  sidewalk  in  safe  condition, 
although  it  is  next  to  the  building  and  out 
of  the  regular  line  of  travel.  McLaughlin 
V.  Kelly,  50:  305,  79  Atl.  652,  230  Pa.  251. 

2.  A  property  owner  who,  when  letting 
the  building,  retains  control  of  the  con- 
ductor pipe,  is  liable  for  injury  to  a  pedes- 
trian on  the  adjoining  sidewalk  by  the  fall 
of  ice  from  a  defect  in  the  pipe,  if  he  has 
permitted  the  defect  to  exist  for  a  long 
period  of  time.  Brewer  v.  Farnam,  50:  31a, 
94  N.  E.  695,  208  Mass.  448.       (Annotated) 

3.  Although,  contrary  to  statute,  a 
property  owner  lets  the  property  with  a 
conductor  pipe  casting  the  water  on  the 
sidewalk,  so  as  to  create  a  nuisance  in  freez- 
ing weather,  he  will  not  be  liable  for  in- 
jury to  a  pedestrian  therefrom,  if  the  lease 
gave  the  tenant  the  right  to  make  such 
alterations  and  repairs  as  he  deemed  ex- 
pedient, and  obligated  him  to  save  the  land- 
lord harmless  from  any  claim  arising  from 
neglect  to  remove  snow  and  ice  from  the 
walks.  Cerchione  v.  Hunnewell.  50:  300, 
102  N.  E.  908,  215  Mass.  588.       (Annotated) 

4.  A  property  owner  who  renews  a  lease 
at  a  time  when  a  grating  in  the  adjoining 
sidewalk  is  in  a  defective  condition  is  liable 
for  subsequent  injury  to  a  pedestrian 
through  the  giving  way  of  the  grating. 
McLaughlin  v.  Kelly,  50:  305,  79  Atl.  652, 
230  Pa.  261. 

Ck>ntributory  negligence. 

6.  A  pedestrian  is  not  bound  to  make  a 
critical  examination  of  a  grating  in  a  side- 
walk before  stepping  upon  it.  McLaughlin 
V.  Kelly,  50:  305,  79  Atl.  552,  230  Pa.  251. 
Notice. 

6.  An  owner  of  property  who  visits  it 
monthly  for  twenty  years  to  collect  rent 
is  liable  for  injury  to  a  pedestrian  through 
the  giving  way  of  a  grating  in  the  side- 
walk, which  had  been  defective  for  several 
years,  whether  he  actually  saw  the  defec- 
tive condition  or  not,  since  it  was  bis  duty 
to  know  its  condition.  McLaughlin  v. 
Kelly,  50:  305,  79  Atl.  562,  230  Pa.  261. 

(Annotated) 

7.  Actual  notice  to  the  property  owner 
of  a  defect  in  a  conductor  pipe  which  causes 
ice  to  form  and  fall  onto  the  sidewalk  below 
is  not  necessary  to  render  him  liable  to  a 
passer-by  injured  by  a  fall  of  ice,  although 
the  building  is  in  possession  of  tenants,  if 
he  retains  control  of  the  property.  Brewer 
y.  Farnam,  50:  31a,  94  N.  E.  695,  208  Mass. 
448. 

8.  That  a  grating  over  a  hole  in  a. side- 
walk has  been  supported  by  tlie  same  wood- 
en frame  for  twenty  years,  to  the  knowledge 
of  the  owner  of  the  abutting  property,  is 

1  sufficient  to  charge   him   with  notice  thaf 
'  inspection    might    show    that   the    support 
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should  be  replaced.     McLaughlin  t.  Keily, 
50:  305,  79  AtL  662,  230  Pa.  251. 

0.  A  property  owner  may  be  charged 
with  notice  of  a  defective  condition  of  the 
supports  of  a  grating  in  the  adjoining 
sidewalk  from  evidence  that  they  had  been 
in  a  defective  condition  for  ten  or  fifteen 
years.  McLaughlin  t.  Kelly^  50:  305,  79 
Atl.  552,  230  Pa.  251. 

HOLDING  OVER. 

By  officer,  see  Officers,  Z* 

HOMESTEAD. 

Presumptions  on  appeal  as  to  intent, 
see  Appeal  and  Error,  15. 

1.  Where  the  statute  creating  a  home- 
stead exemption  is  so  liberally  construed 
as  not  to  require  present  occupancy  of  the 
premises  in  order  that  they  may  become  the 
homestead  of  the  owner,  tbe  creation  or  ex- 
istence of  the  homestead  depends  largely 
upon  the  intent  of  tiie  parties.  Jensen  v. 
Griffin,  50:  xiaS,  144  N.  W.  119,  —  S.  D.  --. 

2.  A  mechanics'  lien  on  a  dwelling 
erected  upon  land  forming  part  of  a  home- 
stead cannot  be  defeated  by  the  selection 
of  such  dwelling  as  a  homestead,  if  the 
homestead  claimant  led  the  lienors  to  be- 
lieve that  it  was  not  intended  to  become 
such.  Jensen  v.  Griffin,  50:  1128,  144  N.  \V. 
1 19,  —  S.  D.  — . 

3.  Mechanics'  liens  upon  a  new  hoiise 
built  upon  a  lot  comprised  in  a  homcRtead 
cannot  be  affected  by  an  abandonment  of 
the  old  house  as  a  dwelling  after  tlie  ma- 
terial has  been  furnished  and  the  work  done 
upon  which  such  liens  are  based.  Jensen 
V.  Griffin,  50:  1x28,  144  N.  W.  119,  —  8.  D. 

'  4.  Selection  of  a  new  house  as  a  home- 
stead will  not  affect  mechanics'  liens  for 
labor  and  material  contracted  for  before  the 
selection  is  made,  and  furnished  without 
notice  of  such  selection.  Jensen  v.  Griffin, 
50:  1X28,  144  N.  W.  119,  —  8.  D.  — . 

(Annotated) 

5.  A  homestead  exemption  does  not  ex- 
tend to  a  second  dwelling  house  erected  on 
homestead  propertyy-^especially  where  the 
statute  provides  that  it  must  not  embrace 
more  than  one  dwelling  house  or  any  other 
buildings  except  such  as  are  properly  ap- 
purtenant to  the  homestead  as  such.  Jen- 
sen V.  Griffin,  50:  1x28,  144  N.  W.  119,  — 
S.  D.  — .. 

6.  The  head  of  the  family  has  the  right 
and  power,  when  'acting  in  good  faith  to- 
ward the  family,  to  diminish  the  extent  of 
the  homestead  by  using  a  part  thereof  as 
the  site  for  another  dwelling  to  be  sold  or 
rented.  Jensen  v.  Griffin,  50:  1x289  144  N. 
W.   119,  —  S.  D.  — . 

HOMICIDE. 

Prejudicial  error  in  admission  of  evi- 
dence, see  Appeal  and  Error,  24. 

Evidence   of   confession,   see    Evidence, 
14,  16. 

Relevancy    of    evidence    generally,    see 
Evidence,  28,  29. 
60  L.R.A.(N.S.) 


As  affecting  right  to  inherit^  see  De- 
•eent  and  Distribution,  1. 

HORSES. 

Negligence  of  rider  of,  in  approaching 
automobile,  see  Automobiles,  2. 

LiabilitT  of  purchaser  of  property  on 
which  nuisance  exists  for  loss  of 
horses  resulting  from,  see  Nui- 
sances, 1. 

Breach  of  warranty  on  sale  of,  see  Sale, 
13. 

HUSBAND   AND   WIFE. 

Right  of  husband  who  murders  wife  to 

inherit  from  her,  see  Descent  and 

Distribution,  1. 
Extradition    of    husb«uid    as    fugitive 

from  justice  for  failure  to  support 

wife,  see  Extradition. 
As  to  marriage,  see  Marriage. 
Trust  for  wife,  see  Trusts,  3,  6. 

ICE. 

On   sidewalk,  see   Highways,  3. 
Injury   to   pedestrian   by   fall   of,  ns 
Highways,  2. 

ILLEGITIMACY. 

Right  of  illegitimate  to  inherit,  see 
Descent  and  Distribution,  2. 

IMPEACHMENT. 

Of  officer,  see  Officers,  11-14. 

IMPLIED  AGREEMENTS. 

See  Contracts,  1,  2. 

INCOMPETENT  PERSONS. 

Effect  of  insanity  and  disappearance  of 
principal  to  release  surety  on  bail 
bond,  see  Bail  and  Recognizance. 

Liability,  of  parent  having  custody  of 
adult  son  who  is  mentally  incom- 
petent for  torts  of  latter,  see  Par- 
ent and  Child. 

Evidence  on  question  of  measure  of 
restraint  which  parent  should  have 
exercised  over  adult  son  mentally 
incompetent,  see  Evidence,  23. 

As  to  Indians,  see  Indians. 

As  to  infants,  see  Infants. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  6. 

INDIANS. 

Marriage  according  to  Indian  custom, 

see  Marriage. 
Right    to    attend    public    sdMol,    see 
Schools,  6,  6. 

Under  the  act  of  Congress,  approved 
March  2,  1889  (act  March  2,  1889,  diap. 
422,  26  SUt.  at  L.  1013),  the  laws  of  the 
state  of  Kansas  relative  to  descent  and 
distribution  of  real  property  were  made 
applicable  to,  and  governed,  the  devolution 
of  the  estates  of  members  of  the  Peoria 
Tribe  of  Indians  in  the  Indian  territory. 
Buck  V.  Branson,  50:  876,  127  Pae.  436.  34 
Okla.  807. 
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IXl>ICTMBNT. 

Information  for  impeachment  of  offi- 
cer, see  Officers,   11-13. 

INFANTS. 

Negligence  toward,  see  Municipal  Cor- 
porations, 4. 

Relation  of,  to  parents  generally,  see 
Parent  and  Child. 

Where  an  infant  purchases  real  es- 
tate, and  upon  coming  of  age  disaffirms  the 
sale,  he  must,  in  order  to  make  the  dis- 
affirmance effectual,  restore  the  property 
if  he  has  title  to  it,  to  his  vendor;  and  in 
such  case  the  duty  to  restore  becomes 
a  right  to  restore,  which  the  vendor  may 
not  defeat  by  refusing  to  take  back  the 
property.  Evants  v.  Taylor,  50:  1x13,  137 
Pac.  683,  —  N.  M.  — . 

INFRINGEMENT. 

Of  patent,  see  Patents,  I. 

INHEKITANCE  TAX. 

See  Taxes,   17-20. 

INITIATIVE,      REFERENDUM,      AND 
RECALL. 

Initiative  and  referendum  as  infringe- 
ment on  right  to  republican  form 
of  government,  see  Constitutional 
Law,  7. 

Review  of  decision  of  city  clerk  as  to 
sufficiency  of  petition  for  recall 
election,  see  Courts,  4. 

Power  of  recall  as  political,  and  not 
judicial,  function,  see  Courts,  6. 

Mandamus  to  compel  submission  to 
voters  of  proposed  municipal  ordi- 
nance, see  Mandamus,  1. 

Adoption  of  ordinance  by  initiative  and 
referendum  which  would  be  void 
if  enacted  by  city  council,  see  Mu- 
nicipal Corporations,  1. 

1.  In  the  creation  of  an  office  by  the 
legislature,  it  may  impoi^e  the  limitation 
and  condition  that  the  incumbent  may  be 
recalled,  and  in  such  a  case  the  incumbent 
takes  the  office  subject  to  the  conditions 
imposed.  Btate  ex  rel.  Topping  v.  Houston, 
50:  227,  143  N.  W.  796,  M  Neb.  445. 

( Annotated ) 

2.  The  provision  of  a  statute  that  a 
recall  petition  *'shall  contain  a  general 
statement  of  the  grounds  upon  which  the 
removal  is  sought"  does  not  require  the 
petition  to  contain  specific  charges  of  mis- 
conduct such  as  would  be  required  in  a 
judicial  inquiry,  but  its  purpose  is  to  fur- 
nish information  to  the  electors  upon  which 
a  political,  and  not  a  legal,  issue  may  be 
raised  at  the  election.  State  ex  rel.  Top- 
ping V.  Houston,  50:  227,  143  N.  W.  796,  94 
Neb.  445. 

3.  If  no  fraud  or  mistake  appears  in 
A  petition  for  the  recall  of  a  municipal 
officer  under  §  36,  art.  3,  chap.  14a,  Neb. 
Comp.  Stat.  1911,  and  the  petition  is  regular 
in  form  and  accompanied  by  the  proper  cer- 
tificate of  the  city  clerk,  the  city  council 
must  proceed  under  the  statute  to  convene 
and  fix  a  date  for  the  recall  election.  State 
50  L.R.A.(N.S.) 


ex  rel.  Topping  t.  Houston,  50:  227,  143  N. 
W.  796,  94  Neb.  445. 

4.  The  legifllature  has  power  to  grant 
the  inhabitants  of  a  municipality  the  power 
of  referendum  upon  the  granting  of  liquor 
licenses  by  the  municipal  authorities;  and 
this  power  is  not  restricted  by  a  constitu- 
tional amendment  reserving  to  the  people 
the  right  to  require  any  law  which  the 
legislature  may  enact  to  be  submitted  to 
them  before  going  into  effect,  except  such 
as  may  be  necessary  for  the  immediate 
preservation  of  the  public  peace,  health,  or 
safety,  or  support  of  the  city  government 
and  its  existing  institutions.  State  ex  rel. 
Wagner  v.  Summers,  50:  206,  144  N.  W. 
730,  —  S.   D.  — .  (Annotated) 

5.  The  granting,  on  motion,  of  a  liquor 
license  by  municipal  authorities,  is  subject 
to  referendum  under  a  statute  providing 
that  no  law,  ordinance,  or  resolution,  which 
are  by  the  statute  refined  to  mean  ordi- 
nances, resolves,  orders,  agreements,  con- 
tracts, and  franchises,  and  any  measure 
which  it  is  in  the  power  of  the  city  author- 
ities to  enact,  shall  go  into  effect  until 
the  expiration  of  a  certain  time,  whether 
required  to  be  published  or  not,  during 
which  it  shall  be  subject  to  referendum. 
State  ex  rel.  Wagner  v.  Summers,  50:  206, 
144  N.  W.  730,  —  S.  D.  — . 

INJUNCTION. 

Contempt  in  violating,  see  Contempt. 

Validity  of  transfer  of  property  in  vio- 
lation of  restraining  order,  sec 
Sale,  1. 

Against  nuisance,  see  Nuisances,  2. 

Picketing. 

1.  Equity  may  prohibit  the  picketing  of 
premises  of  an  employer  against  whom  a 
strike  has  been  declared.  Re  Langell,  50: 
412,  144  N.  W.  841,  —  Mich.  — . 

( Annotated ) 
Jndgments. 

2.  A  person  against  whom  a  justice  of 
the  peace  has  rendered  a  judgment  void  for 
want  of  jurisdiction  is  not  bound  to  appeal 
or  remove  the  same  by  writ  of  certiorari, 
even  though  he  have  actual  notice  of  the 
existence  of  the  judgment,  but  may  enjoin 
the  inforcement  of  the  judgment.  Pickering 
v.  Palmer,  50:  1055,  138  Pac.  198,  —  N.  M. 
— .  (Annotated) 

8.  An  action  for  damages  for  trespass 
under  a  void  judgment  and  execution  issued 
thereunder  is  not  such  a  plain,  speedy,  and 
adequate  remedy  at  law  as  will  bar  an 
action  to  enjoin  the  enforcement  of  the 
judgment.  Pickering  v.  Palmer,  50:  1055, 
138  Pac.  198,  —  N.  M.  — . 
Procedupc. 

Injunction  suit  by  attorney  general, 
see  Attorney  General. 

4.  The  question  of  the  proper  perform- 
ance of  a  street  improvement  contract  so  as 
to  justify  a  special  assessment  therefor  can- 
not be  raised  by  a  proceeding  to  enjoin  pay- 
ment for  the  work,  since  it  does  not  go  to 
I  the  town's  jurisdiction  in  the  matter,  but 
*  is  open  only  in  proceedings  to  confirm  the 
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assesBments.     O'Neill  ▼.  Auburn,  50:  1x40, 
136  Pac.  1000,  —  Wftih.  — . 

INSANE  PERSONS. 

See  Incompetent  Persons. 

INSOLVENCY. 

Of  bank,  see  Banks,  3,  4. 
Of  corporation,  see  Corporations,  7. 
As    affecting    set-off,    see    Set-Off    and 
Counterclaim,  2,  3. 

INSPECTION. 

Of  electric  wires  and  appliances,  see  Elec- 
tricity, 1,  2. 

INSTRUCTIONS. 

In  general,  see  Trial,  16,  17. 

INSURANCE. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  for  injury,  that 
defendant  carried  liability  insur- 
ance, see  Appeal  and  Error,  25. 

Presumptions  and  burden  of  proof  in 
action  on  policy,  see  Evidence,   1. 

Admissibility  in  evidence  of  tax  return 
on  question  of  value  of  insured 
property,  see  Evidence,   11. 

Riglit  of  insurance  company  to  have 
judgment  against  it  vacated  be- 
cause of  perjury,  see  Judgment, 
3. 

Libel  of  insurance  agent,  see  Libel  and 
Slander,  2. 

Effect  of  stipulation  in  contract  for 
purchase  of  a  product  to  be  pre- 
pared by  vendor,  that  vendor  shall 
pay  cost  of  insurance,  see  Sale, 
6. 

Cancelation. 

1.  A  notice  of  cancelation  given  by  an 
insurance  company  to  the  insured,  which 
states  that  the  company,  through  its  agent, 
•'herewith  gives  five  days*  formal  notice  of 
its  intention  to  cancel"  the  policy,  which  it 
describes,  and  follows  this  witli  an  asser- 
tion that  liabilitv  will  cease  at  noon  of  a 
certain  date,  is  sufficient  in  form  to  comply 
with  a  provision  in  the  policy  that  the 
policy  "shall  be  canceled  at  any  time  at  the 
request  of  the  insured  or  by  the  company 
by  giving  five  days'  notice  of  such  cancela- 
tion." Fritz  V.  Pennsylvania  K.  Ins.  Co. 
(N.  J.  Err.  A  App.)  50:  35,  88  Atl.  1065, 
—  N.  J.  — .  (Annotated) 

2.  Notice  of  the  cancelation  of  an  in- 
surance policy  inclosed  in  a  postpaid  reg- 
istered envelop,  addressed  to  the  insured, 
and  received  but  unopened  by  him,  bearing 
upon  its  face  the  card  of  an  insurance  com- 
pany other  than  the  one  in  which  the 
insured  held  a  policy,  although  having  upon 
it  the  name  of  the  same  agents  as  those 
of  the  company  in  which  he  was  insured, 
Is  not,  in  and  of  itself,  notice  of  cancela- 
tion. Fritz  v.  Pennsylvania  F.  Ins.  Co.  (N. 
.f.  Err.  A  App.)  50:  35,  88  Atl.  1065,  —  N. 
J.  — . 

50  L.R.A.(N.S.) 


Warranties;     representations;      condi- 
tions. 

3.  The  mere  rendition  of  a  judgment 
against  a  property  owner  does  not  change 
his  interest  in  the  property  within  the 
meaning  of  an  insurance  policy  which  is 
to  become  void  if  any  change  takes  place 
in  the  interest,  title,  or  possession  of  the 
subject  of  insurance,  although  the  judgment 
is  entered  in  a  foreclosure  proceeding. 
Kelley  use  of  Cliisholm  v.  People's  Kat.  F. 
Ins.  Co.  50:  1 164,  104  N.  E.  188,  —  IlL 
— ,  (Annotated) 

4.  Insurance  taken  out  by  a  mortgagee 
under  authority  of  the  mortgage  to  do  so- 
if  the  mortgagor  fails  to  insure,  aften  the 
mortgagor  had  secured  a  policy,  and  whick 
the  mortgagee  promised  to  cancel  upon 
learning  the  facts,  does  not  avoid  the  policy 
of  the  mortgagor  under  a  provision  therein 
making  it  void  if  insured  shall  make  or 
procure  any  other  contract  of  insurance, 
kellev  use  of  Chisholm  v.  People's  Nat.  F. 
Ins.  Co.  50:  X164,  104  N.  E.  188,  —  111.  — . 

5.  That  during  the  first  year  of  the  life 
of  an  insurance  policy  insured  engaged  in  a 
business  which  he  is  prohibited  from  en- 
gaging in  for  a  vear  docs  not  prevent  re- 
covery on  the  policy  for  loss  resulting  after 
the  expiration  of  the  year,  if  engaging  in 
that  business  during  the  prohibited  time 
did  not  contribute  to  the  loss.  Edmonds 
v.  Mutual  L.  Ins.  Co.  50:  59a,  144  N.  W. 
718,  —  S.  D.  — .  (Annotated) 
Reinstatement ;   revival. 

6.  A  standard  insurance  policy  which, 
by  its  terms,  becomes  void  by  vacancy  of 
the  premises,  is  not  revived  by  reoccupancy 
of  the  proper tv  before  loss.  Dolliver  v. 
Granite  State  F.  Ins.  Co.  50:  zzo6,  89  Atl* 
o,  *~^  Ale.       . 

Premiums  and  assessments. 

7.  An  insurer  need  not  return  or  tender 
the  premiums  received,  as  a  condition  of 
setting  up  as  a  defense  the  death  of  the- 
insur^  from  an  excepted  cause,  since  the- 
insurance  contracted  for  has  been  given. 
Red  Men's  Fraternal  Acci.  Asso.  v.  Rippey,. 
50:  1006,  103  N.  E.  345,  —  Ind.  — . 
Waiver  or  estoppel. 

8.  Failure  to  cancel  an  insurance  pol- 
icy upon  notice  to  the  agent  of  the  com- 
mencement of  foreclosure  proceedings- 
against  the  property  waives  a  provision  in 
the  policy  making  it  void  in  case  such  pro- 
ceedings are  commenced.  Kelley  use  of 
Chisholm  v.  People's  Nat.  F.  Ins.  Co.  50: 
1 164,  104  N.  E.  188,  —  111.  — . 

Risks    and    causes   of    loss,    injury   or- 
deatli. 

9.  A  certificate  or  policy  of  insurance- 
may  provide  that  there  shall  be  no  liability 
on  the  part  of  the  insurer  if  the  insured  die- 
within  a  year  from  souie  cause  or  disease 
excepted  from  the  general  provisions  of  the- 
contract  of  insurance.    Red  Men's  Fraternal 
Acci.  Asso.  V.  Rippey,  50:  1006,  103  N.  E. 
.346,  —  Ind.  — . 

10.  The  question  of  forfeiture  is  not  in- 
volved in  a  defense  to  an  action  upon  an 
insurance   policy   which   sets   up   that   the* 
insured  died  within  the  time  specified  of  a- 
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disease  excepted  for  a  given  time  from  the 
operation  of  the  policy.  Red  Men's  Fra- 
ternal Acci.  Asso.  V.  Rippey,  50:  1006,  104 
N.  E.  641,  —  Ind.  — . 

11.  An  obvious  danger  within  the  mean- 
ing of  an  accident  policy  is  one  that  is 
plain  and  apparent  to  a  reasonably  observ- 
ant person;  and  the  fact  that  the  insured 
may  not  have  observed  it  and  been  con- 
scious of  it  at  the  time  of  the  accident  is 
not  materia],  since  he  owed  to  the  insurer 
as  well  as  to  himself  the  duty  to  be  reason- 
ably careful  when  in  the  presence  of  an 
obvious  danger,  and  his  failure  to  use  rea- 
sonable care  does  not  excuse  him.  Combs  v. 
Colonial  Casualty  Co.  50:  1218,  80  S.  E.  779, 
—  W.  Va.  — . 

12.  A  person  who  attempts  to  cross  a 
railroad  track  immediately  in  front  of  a 
rapidly  approaching  train,  and  is  run  over 
and  killed,  exposes  himself  to  an  "obvious 
risk  of  injury  or  obvious  danger,"  within 
the  moaning  of*  a  condition  in  an  accident 
insurance  policy,  limiting  the  liability  of 
the  insurer.  Combs  v.  Colonial  Casualty 
Co.  50:  1218,  80  S.  E.  779,  —  W.  Va.  — . 

(Annotated) 
Interest  In  proceeds. 

13.  Under  the  by-laws  of  a  fraternal 
benefit  association  and  a  statute  governing 
such  associations,  limiting  beneficiaries  and 
payments  of  dc^th  benefits  to  those  depend- 
ent upon  the  Insured,  a  woman  who  has 
obtained  a  divorce  from  her  former  hus- 
band and  a  judgment  for  alimony  is  not 
entitled  to  be  regarded  as  a  dependent  upon 
him  so  that  after  his  death  she  can  collect 
an  insurance  policy  issued  by  such  an  asso- 
ciation while  she  was  still  his  wife  and 
naming  her  as  beneficiary,  although  the 
judgment  for  alimony  is  still  uncollected, 
upon  the  mere  showing  that  such  judgment 
is  uncollected  without  showing  that  there 
was  no  way  in  which  the  judgment  can 
be  satisfied.  Johnson  v.  Grand  Lodge  A. 
O.  U.  W.  50:  461,  137  Pac.  1190,  91  Kan. 
314. 

Apportionment;   contribution. 

14.  A  provision  in  an  insurance  policy 
taken  by  a  mortgagor  that  the  insurer  shall 
be  liable  only  for  the  proportional  amount 
which  the  policy  should  bear  to  the  whole 
insurance  on  the  property  is  not  applicable 
whore  the  additional  insurance  is  a  policy 
taken  by  the  mortgagee  without  authority, 
and  which  he  promised  to  cancel.  Kelley 
use  of  Chisholm  v.  People's  Nat.  F.  Ins. 
Co.  50:  1 164,  104  N.  E.  188,  —  111.  — . 

INTENT. 

As  element  of  liability  for  civil  assault, 
see  Assault  and   Battery,  1. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  6. 

Evidence  as  to,  generally,  see  Evidence, 
18. 

Question  for  jury  as  to,  see  Trial,  6. 

INTEREST. 

Interest  cannot  be  allowed  on  an 
award  of  unliquidated  damages  before  judg- 
50  L.R.A.(NJS.) 


ment.     Evans  v.  Moseley,  50:  889,  114  Pac. 
374,  84  Kan.  322. 

INTERSTATE  COBiMERCES. 

See  Commerce. 

f 

INTOXICATING  lilQUORS. 

Referendum  on  question  of  grant  of 
license,  see  Initiative,  Referendum, 
and  Recall,  4,  5. 

Prohibition  and  reernlatlon. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  3,  4. 

Title  of  statute  regulating  liquor  traf- 
fic, see  Statutes,  2. 

1.  In  counties  where  the  sale  of  in- 
toxicating liquors  is  permitted  under  a 
constitutional  provision,  the  legislature  is 
still  free  to  regulate  the  sale  so  long  as 
it  stops  short  of  actual  or  practical  pro- 
hibition. Ex  parte  Lewinsky,  50:  1156,  63 
So.  577,  —  Fla.  — . 

2.  A  dealer  in  intoxicating  liquors  has 
no  constitutional  right  to  privacy  in  the 
sale,  nor  to  the  privilege  of  rendering  his 
place  of  business  attractive  for  the  loiterer 
by  the  use  of  chairs  and  tables,  nor  has  he 
such  right  to  sell  to  females.  Ex  parte 
Lewinsky,  50:  1156,  63  So.  677,  —  Fla.  — . 

( Annotated ) 
Civil  damages. 

3.  In  an  action  to  recover  damages  un- 
der a  statute  giving  a  right  of  action  to 
every  person  injured  by  any  intoxicated 
person,  against  the  one  who  sold  the  liquor, 
the  fact  that  the  plaintiff  was  himself  in- 
toxicated has  no  bearing  upon  the  case, 
except  upon  the  weight  to  be  given  to  his 
testimonv.  Heikkala  v.  Isaacson,  50:  857, 
144  N.  W.  608,  —  Mich.  — . 

4.  In  an  action  under  a  statute  giving 
a  right  of  action  to  every  person  injured 
by  any  intoxicated  person,  against  the  one 
who  sold  the  liquor,  it  is  not  necessary  to 
show  that  the  intoxication  was  the  proxi- 
mate cause  of  the  injury.  Heikkala  v. 
Isaacson,  50:  857,  144  N.  W.  508,  —  Mich. 
— .  (Annotated) 

INVP'NTTONS. 

See  Patents. 

INVESTII«^^NTR. 

Of  public  money,  see  Public  Moneys, 
1-3. 

JOINT  ADVENTTTRE. 

Estoppel  to  claim  profits  of,  see  Es- 
toppel, 2. 

1.  Persons  who  enter  into  a  contract  to 
share  in  the  expenses  of  another  while  he 
is  prospecting  for  mines,  in  consideration 
of  a  share  in  the  enterprise,  are  entitled  to 
share  in  the  profits  which  he  makes  from 
successful  mining  ventures  into  which  he 
enters  without  the  knowledge  of  his  asso- 
ciates, with  strangers,  as  a  result  of  the 
trip  to  the  expenses  of  which  they  con- 
tribute, although  his  new  enterprise  is  not 
undertaken  until  he  has  returned  and  at- 
tempted to  cancel  his  prior  agreement.  Lind 
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V.  Webber,  50:  1046,  134  Pae.  461,  —  Nev. 
— .  (Annotated) 

2.  Failure  of  persons  who  contract  to 
share  In  the  expenses  of  prospecting  for 
mines^for  an  interest  in  the  result,  to  con- 
tribute towards  the  expense  of  acquiring 
claims  conflicting  with  those  located  by 
their  representative,  will  not  bar  their 
right  to  relief  if  the  necessary  funds  were 
aecurcd  by  a  sale  of  a  portion  of  the  claims 
to  strangers,  and  they  were  not  notified  of 
the  necessity  of  contribution.  Lind  v.  Web- 
ber, 50:  1046,  134  Pac.  461,  —  Nev.  — . 

JOINT  CREDITORS  AND  DEBTORS. 

A  municipality  and  an  oil  company 
by  whose  concurrent  action,  sewage,  refuse, 
and  filth  are  discharged  into  a  stream, 
thereby  polluting  it  and  causing  injury 
to  one  through  whose  land  it  flows,  are 
jointly  and  severally  liable  for  the  wrong- 
doing, and  the  injured  party  may  at  his 
option  institute  an  action  and  recover 
against  one  or  both  of  those  thus  con- 
tributing to  his  injury.  McDaniel  v. 
Charryvale,  50:  388,  136  Pac.  899,  91  Kan. 
40. 

JOINT    TORT   FEASORS. 

See  Joint  Creditors  and  Debtors. 

JUnoFs;, 

Filling  vacancy  in  ofllce  of  judge,  see 

Officers,  2. 
Impeachment  of,  see  Officers,  14. 

A  statute  which  requires  the  clerk  of 
the  circuit  court  to  issue  executions  from 
the  county  court  operates  only  in  the  coun- 
ties in  which  the  circuit  court  clerk  is 
also  clerk  of  the  county  court,  and  there- 
fore does  not  relieve  the  county  court  judge 
in  a  county  in  which  the  circuit  court  clerk 
is  not  the  clerk  of  the  county  court,  but 
in  which  the  probate  judge  is  made  by  stat- 
ute the  judge  and  clerk  of  the  county  court, 
from  the  duty  to  issue  executions  from  the 
county  court.  State  ex  rel.  Brickell  v. 
Hasty,  50:  553,  63  So.  669,  —  Ala.  — . 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  82, 
33. 

Effect  of  acquittal  in  criminal  court  on 
right  of  association  to  try  member 
for  the  same  acts,  see  Associations. 

Rendition  of,  against  property  owner  as 
change  of  his  interest  within  mean- 
ing of  insurance  policy,  see  Insur- 
ance, 8. 

Jnrlndlctlon. 

1.  A  judgment  rendered  by  a  justice 
of  the  peace  before  the  return  day  of  the 
summons  is  void  as  being  without  jurisdic- 
tion. Pickering  v.  Palmer,  50:  1055,  138 
Pac.  198,  —  N.  M.  — . 

Relief  aralnst. 

Relief  In  equity  against,  see  Equity. 
Injunction   against,  see  Injunction,  2, 
3. 

2.  The  obtaining  of  a  judgment  by  wil- 
ful and  corrupt  perjury  it  obtaining  it  by 
60  L.Rji.(N.S.) 


fraud,  within  the  meaning  ol  a  statute 
authorizing  the  district  court  to  vacate  or 
modify  its  own  judgment  for  fraud  prac- 
tised bv  the  successful  parties  in  obtaining 
the  judgment  or  order.  £1  Reno  Mut.  F. 
Ins.  Go.  V.  Sutton,  50:  1064,  137  Pae.  700, 
—  Okla.  — . 

3.  An  insurance  company  is  entitled  to 
have  a  judgment  against  it  in  favor  of  an 
insured  vacated  where  the  insured  obtained 
the  judgment  by  wilful  and  corrupt  per- 
jury in  testifying  that  the  insured  goods 
were  destroyed  by  fire,  when  in  fact  they 
were  not, — a  fact  of  which  the  insurance 
company  had  no  intimation  at  the  time  of 
the  first  trial,  where  the  company  has  used 
due  diligence  at  all  times  in  presenting  the 
matter  to  the  court,  and  but  for  the  perjury 
complained  of  would  have  litigated  the  ques- 
tion at  the  former  trial,  and  where  the 
relief  sought  cannot  be  obtained  by  motion 
or  other  plea  in  the  action  where  the 
judgment  was  rendered,  and  a  full  and 
meritorious  defense  to  the  action  is  pleaded, 
which,  on  account  of  the  perjury  complained 
of,  could  not  have  been  presented  in  the 
former  trial.  El  Reno  Mut.  F.  Ins.  Co. 
v.  Sutton,  50:  1064,  137  Pac.  700,  —  Okla. 


JUPTSnicTlON. 

Waiver  of  objection  to,  by  appearance, 

see  Appearance. 
To  enter  judgment,  see  Judgment,  1. 
In   general,   see   Courts. 

JURY. 

In  eminent  domain  case,  see  Eminent 

Domain,  3. 
Grounds  for  new  trial  as  to,  see  New 

Trial. 


JUSTICE  OP  THE  PEACE. 

Relief  in  equity  against  judgment  of. 
see  Equity. 

Injunction  against  enforcement  of 
judgment  of,  see   Injunction.  2. 

Validity  of  judgment  rendered  before 
return  day  of  summons,  see  Judg- 
ment,  1. 

KNOWLEDGE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  5. 
Question  for  jury  as  to,  see  -  Trial,  6. 

LACHES. 

Estoppel  by,  see  Estoppel,  2,  3. 

LANDLORD  AND  TENANT. 
Defectfvo  or  danj^reronn  premises. 

Liability  for  injury  by  defecta  in  high- 
ways, see  Highways,  2-4. 

1.  One  who  lets  property  with  a  gate 
swinging  across  the  sidewalk  contrary  to 
the  provisiops  of  an  ordinance  is  liable  for 
injury  to  a  pedestrain  who  comes  in  con- 
tact with  the  gate  when  attempting;  to 
pass  the  propertv  on  a  dark  night.  Knislit 
v.  Foster,  50:  a86,  79  S.  E.  014.  163  N.  C. 
329.  (Annotated) 


LANDOWNERS— LIFE  TENANTS. 
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'2.  A  |n*op€Tt7  owner  who  creates  and 
maintains  a  nuisance  on  his  property  con- 
sisting of  the  turning  of  sewage  onto  the 
«oiI  in  such  nuinner  that  it  finds  its  way 
•onto  adjoining  property,  and  lets  the  prem- 
ises in  that  condition,  is  liable  for  the  in- 
jury thereby  caused  to  the  adjoining  prop- 
erty owner.  Miller  v.  Fisher,  50:  295,  73 
Atl.  891,  111  Md.  91.  (AnnoUted) 

8.  A  property  owner  who  undertakes  to 
repair  a  drain  leading  sewage  from  the 
house  to  the  gutter  is  liable,  although  the 
premises  are  in  possession  of  fi  tenant,  for 
idefective  work  wnich  results  in  the  sewage 
finding  its  way  onto  neighboring  property 
to  its  injury.  Miller  v.  Fisher,  50:  295,  73 
J^tl.  891,  111  Md.  91. 

4.  That  one  leases  a  building  with  no 
provision  for  artificial  light  in  the  hall  does 
not  render  him  liable  for  injuries  to  a  guest 
of  the  tenant  who  falls  in  the  hall  because 
•of  absence  of  light.  Stone  v.  Lewis,  50: 
47Z,  104  N.  E.  284,  216  Mass.  594. 
JRent. 

Rent  paid  in  advance  as  asset  of  trustee 
in  bankruptcy  on  termination  of 
lease,  see  Bankruptcy. 

5.  A  stipulation  in  a  lease  that  a  re- 
«ntrv  by  the  lessor  for  conditions  broken 
shall  not  work  a  forfeiture  of  the  rent  due 
or  to  become  due  is  not  invalid  because 
providing  a  penalty  for  the  lessee^s  breach  of 
conditions.  Galbraith  v.  Wood,  50:  1034, 
144  N.  W.  945,  124  Minn.  210. 

6.  Upon  the  termination  of  a  lease  for 
conditions  broken,  the  lessor  is  entitled  to 
rent  which  had  previously  become  due,  but 
is  not,  in  the  absence  of  an  express  agree- 
ment, entitled  to  recover  rent  subsequently 
to  become  due.  Galbraith  v.  Wood,  50: 
Z034,  144  N.  W.  945,  124  Minn.  210. 

LANnOWNERS. 

Who  is  a  landowner,  entitled  to  sign 
remonstrance  against  public  im- 
provement, see  Public  Improve- 
ments, 1,  2. 

ItEGTSLATrRK. 

Power  to  provide  for  recall  of  officers, 
see  Initiative,  Referendum,  and 
Recall,   1. 

Power  to  grant  inhabitants  of  munici- 
pality right  of  referendum  on  ques- 
tion of  liquor  license,  see  Initia- 
tive, Referendum,  and  Recall,  4. 

Power  to  regulate  liquor  traffic,  see 
Intoxicating  Liquors,  1. 

Power  to  abolish  office,  see  Officers,  8. 

Validity  of  joint  resolution  of  legisla- 
ture as  to  deposit  of  school  funds 
in  bank,  see  Public  Moneys,  2. 

Power  to  limit  review  of  decision  of 
railroad  commission  to  certain 
court,  see  Railroad  Commission. 


LIBEL  AND   SLANDER. 

Repetitions. 

Question  for  jury  as  to  responsibility 
for  repetition,  see  Trial,  7. 

1.  One  who  publishes  a  libel  is  re- 
sponsible for  such  distribution  and  general 
eirculatioti  thereof  as  is  the  natural  result  • 
of  his  act,  such  as  under  the  circumstances 
he  might  reasonably  suppose  would  fol- 
low as  a  result  of  the  publication,  but  is 
not  liable  for  an  independent  subsequent 
publication  of  a  similar  libel  not  induced 
by  his  own  act.  Bigley  v.  National  Fidel- 
ity &  C.  Co.  50:  1040.  144  N.  W.  810,  94 
Neb.  813. 

Damaging  business. 

2.  A  statement  in  a  letter  written  by 
an  insurance  company  to  its  policy  holders, 
directing  them  to  pay  premiums  to  certain 
persons,  and  warning  them  that  a  cer- 
tain other  person  is  no  longer  an  agent  of 
the  company,  that  such  person  **has  col- 
lected premiums  from  policy  holders  in  H 
and  retained  the  money  for  himself,"  is 
libelous  per  ae.  Bigley  v.  National  Fidel- 
ity &  C.  Co.  50:  X040,  144  N.  W.  810,  94 
Neb.  813. 

Actions;  defens€*s. 

Measure  of  damages,  see  Damages,  5. 

Presumption  and  burden  of  proof,  see 
Evidence,  9. 

Relevancy  of  evidence,  see  Evidence,  31. 

Question  for  jury,  see  Trial,  7. 

8.  The  language  contained  in  a  letter 
may  be  libelous  per  se,  and  the  writing  and 
publication  thereof  not  constitute  a  libel, 
since,  if  it  is  true  of  the  plaintiff  and  is 
written  and  published  with  good  motives 
and  for  justifiable  ends,  it  is  not  a  libel  of 
the  plaintiff.  Bigley  v.  National  Fidelitv  & 
C.  Co.  50:  Z040,  144  N.  W.  810,  94  Neb.  813. 

(Annotated) 

LIBRARY. 

Erection  of  public  library  on  land  dedi- 
cated for  public  park,  see  Dedica- 
tion. 


LICENSR. 

For    patent,    see    Patents. 
Negligence  as  to  licensee,  see  Railroads, 
1. 

An  ordinance  requiring  a  journeyman 
plumber  to  secure  a  license  to  do  business 
on  his  own  account,  while  permitting  firms 
or  corporations  to  do  business  and  employ 
helpers  if  only  one  member  of  the  firm  or 
one  executive  officer  of  the  corporation  se- 
cures a  license,  is  invalid  for  discrimina- 
tion. Vicksburg  ▼.  Mullane,  50:  421,  63  So. 
412,  —  Miss.  — •  (Annotated) 

lilENS. 

Mechanics'  liens,  see  Mechanics'  Liens. 


liEVY  4lND  SEIZURE. 

As  to  exemptions,  see  Exemptions. 

Necessity  of  pleading  defense  of  justi- 
fication under  judgment  and  execu- 
tion in  action  for  wrongful  levy,  ^ 
see  Pleading,  5. 
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LIFE  TENANTS. 

Remittitur  in  action  to  apportion  cor- 
porate dividends  between  life  ten- 
ants and  remaindermen,  see  Appeal 
and  Error,  82. 
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LIGHT— MACHINERY. 


Bight  of  trustee  for  life  tenant  and 
remaindermen  to  commissions  on 
portion  of  stock  dividend  retained 
to  make  good  impairment  of  corpus 
of  trust  caused  by  the  dividend, 
see  Trusts,  4. 

1.  The  value  of  a  share  of  corporate 
stock  at  the  time  of  the  creation  of  a  trust 
therein,  for  the  purpose  of  determining 
whether  a  dividend  shall  be  apportioned 
to  the  life  tenant  or  remaindermen,  is  to  be 
determined  by  dividing  the  capital  and  sur- 
plus of  the  corporation  existing  at  the  time 
of  the  creation  of  the  trust  by  the  number 
of  the  shares  of  the  corporation  then  out- 
standing, and  the  value  of  the  share  after 
the  dividend  will  be  ascertained  in  the  same 
manner,  the  difference  being  the  amount  of 
impairment  which  must  be  made  good  out 
of  the  dividend.  Re  Osborne,  50:  510,  103 
N.  E.  823,  209  N.  Y.  484. 

2.  In  detetrmining  whether  an  extraor- 
dinary dividend  on  corporate  stock  held  in 
trust  belongs  to  the  life  tenant  or  the  re- 
maindermen, the  court  must  look  into  the 
facts  and  circumstances  and  nature  of  the 
transaction,  and  determine  the  nature  of 
the  dividjend  and  the  rights  of  the  contend- 
ing parties  according  to  justice  and  equity. 
Re  Osborne,  50:  510,  103  N.  E.  723,  209  N. 
Y.  450. 

3.  Ordinary  dividends  on  corporate 
stock  held  in  trust  belong  to  the  life  bene- 
ficiary regardless  of  the  time  when  the  sur- 
plus out  of  which  they  are  payable  was 
accumulated,  and  extraordinary  dividends 
payable  from  accumulated  earnings  of  the 
company,  whether  in  stock  or  cash,  belong 
to  the  life  beneficiary  unless  they  intrench 
in  whole  or  in  part  upon  the  capital  of  the 
trust  fund  as  created  or  invested,  in  which 
case  they  should  be  returned  to  the  capital, 
or  apportioned  between  life  tenant  and  re- 
mainderman in  such  a  way  as  to  preserve 
the  integrity  of  the  trust  fund.  Re  Osborne, 
50:  510,  103  N.  E.  723,  209  N.  Y.  450. 

(Annotated) 

4.  So  much  of  a  stock  dividend  declared 
by  a  corporation,  a  part  of  whose  stock  is 
held  in  trust  for  life  tenant  and  remainder- 
man, out  of  surplus  earnings,  as  was  ac- 
cumulated after  the  creation  of  the  trust, 
goes  to  the  life  tenant,  and  the  balance  to 
the  remaindermen.  Re  Osborne,  50:  510, 
103  N.  E.  723,  209  N.  Y.  450. 

5.  A  bequest  of  net  income  of  a  trust 
estate  to  a  life  tenant  will  not  carry  the 
prolit  obtained  by  exercising  the  option  giv- 
en stockholders  to  subscribe  for  an  increase 
of  stock  by  a  corporation  in  whose  stock 
assets  of  the  estate  are  invested, — especially 
where  the  increase  of  the  capital  diminishes 
the  value  of  the  original  snares.  Lauman 
V.  Foster,  50:  531,  135  N.  W.  14,  —  Iowa, 


LIGHT. 

Landlord's  duty  to  light  hall,  see  Land- 
lord and  Tenant,  4. 
fO  L.R.A.(N.S.) 


LIMITATION  OF  ACJTIONS. 

Estoppel  by  laches,  see  Estoppel,  2,  8. 

When  statute  rnns. 

1.  A  right  of  action  on  an  agreement 
bv  the  seller  of  bonds,  that,  should  the  pur- 
cnaser  desire  to  withdraw,  she  might  it 
any  tilde  return  the  bonds  and  receive  her 
money  with  6  per  cent  per  annum,  accrues 
at  the  date  of  the  contract,  and  not  at  the 
time  when  a  demand  for  the  return  of  the 
money  is  made.  Brooka  v.  Trustee  Co. 
50:  594,  136  Pac.  1162,  —  Wash.  — . 

2.  A  cause  of  action  arises  upon  the 
first  pollution  of  a  stream  by  the  flowage 
from  a  sewer  system  constructed  by  a  mu- 
nicipality, and  refuse  from  a  refinery  con- 
structed by  an  oil  company,  which  were 
permanent  in  their  nature,  and  an  action 
in  which  the  injury  is  treated  as  a  perma- 
nent one,  as  an  appropriation  of  an  interest 
in  property,  and  in  which  all  damages  sus- 
tained and  to  be  sustained  are  sought  to  be 
recovered,  is  barred  if  not  brought  witliin 
the  statutory  period  thereafter;  and  is  not 
taken  out  of  the  statute  of  limitations  bv 
the  fact  that  high  water  occurring  immedi- 
ately after  the  construction  of  the  sewer 
system  and  the  erection  of  the  refinery 
prevented  the  settling  or  accumulation  of 
the  refuse  upon  the  plaintifTs  premises  for 
some  time,  especially  not  where  it  > appears 
that  the  plaintiiT  knew  of  the  character  of 
the  sewer  system  and  refinery,  and  that 
there  would  be  a  constant  and  continuous 
fiow  of  impurities  into  the  stream  which 
would  necessarily  pollute  the  water.  Mc- 
Daniel  v.  Cherry  vale,  50:  388,  136  Pac.  899, 
91  Kan.  40. 

Interruption    of    statute;     removal    of 
bar. 

3.  Where  a  petition  charges  the  defend- 
ant with  the  commission  of  acts  amounting 
to  wantonness,  but  characterizes  the  con- 
duct complained  of  simply  as  "negligence/* 
no  error  is  conunitted  in  allowing  wanton 
misconduct  to  be  charged  in  express  terms, 
even  after  the  limitation  period  has  ex- 
pired. Harbert  v.  Kansas  City  Elevated  R. 
Co.  50:  850,  138  Pac.  641,  91  Kan.  605. 

LIMITATION  OF  LIABILITY. 

By  carrier,  see  Carriers,  13. 
By  telegraph  company,  see  Telegrmpba» 
3. 

LIQUIDATED   DAMAGES. 

See  Damages,  2. 

LOCAL  IMPROVEMENTS. 

See  Public  Improvements. 

LOCAL  LEGISLATION. 

See  Statutes,  6. 

BfACHINERY. 

Acceptance    of    machinery    purchased. 

see  Sale,  6-10. 
Breach  of  warranty  on  sale  of>  see  Salt^ 

15-18. 
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MAIilGIOUS  PROSECUTION. 

Giving  perjured  testimony  in  a 
eriminal  case  to  aid  in  securing  conviction 
of  accused  will  not  render  one  liable  to 
respond  in  damages  as  for  malicious  prose- 
cution. McClarty  v.  Bickel,  50:  392,  159 
S.  W.  783,  156  Ky.  254. 

MANDAMUS. 

Appeal  in  mandamus  case,  see  Appeal 
and  Error,  14. 

To  state  treasurer  to  compel  invest- 
ment of  public  money,  see  Public 
Moneys,  1. 

To  county,  town,  or  municipal  oflflcers. 

1.  Mandamus  will  not  lie  to  compel  a 
submission  to  the  voters  of  a  proposed 
municipal  ordinance  which  would  be  void  if 
enacted.  State  ex  rel.  Davies  v.  White, 
50:  195,  136  Pac.  110,  —  Nev.  — . 

To  school  ofllcers.  ^ 

Effect  of  appearance  to  give  jurisdic- 
tion, see  Appearance. 
See  also  infra,  4. 

2.  The  courts  will  not  compel  a  school 
district  board,  by  mandamus,  to  close  the 
schoolhouse  for  the  purpose  of  excluding 
infrequent  religious  meetings,  at  the  in- 
stance of  a  taxpayer  who  is  not  required 
to  contribute  anything  whatever  to  the  sup- 
port of  such  meetings  or  the  repair  of  the 
schoolhouse  in  which  they  are  held.  S^tate 
ex  rel.  Gilbert  v.  Dilley,  50:  1x82,  145  N. 
W.  999,  —  Xeb.  — .  (Annotated) 

3.  When  a  parent  makes  a  reasonable 
selection  from  the  course  of  studies  which 
has  been  prescribed  by  the  school  author- 
ities, and  re(]uests  that  his  child  may  be 
excused  from  taking  certain  studies,  the 
request  should  be  granted,  and  if  denied, 
and  the  child  expelled  or  suspended  for  a 
refusal  to  continue  such  study,  mandamus 
will  lie  to  compel  reinstatement.  State 
ex  rel.  Kelley  v.  Ferguson,  50:  266,  144  N. 
W.  1039,  —  Neb.  — .  (Annotated) 
Parties. 

4.  A  father,  as  natural  guardian  of  his 
minor  child,  has  the  right  to  maintain  a 
suit  to  compel  a  school  board  to  permit  his 
minor  child  to  attend  a  public  school. 
Crawford  v.  District  School  Bd.  50:  147,  137 
Pac.  217,  —  Or.  — . 

Petition;   writ. 

6.  The  proper  way  of  testing  the  suf- 
ficiency of  a  petition  for  a  mandamus  is  to 
demur  thereto  upon  the  ground  that  the 
facts  stated  therein  do  not  entitle  the  re- 
lator to  the  relief  sought.  State  ex  rel. 
Kelley  v.  Ferguson,  50:  266,  144  N.  W.  1039, 
—  Neb.  — , 

6.  A  peremptory  writ  of  mandamus 
may  be  denied  where  the  alternative  writ 
is  not  specific  enough  in  pointing  out  the 
acts  sought  to  be  enforced.  State  v.  Mar- 
ron,  50:  274,  137  Pac.  845,  —  N.  M.  — . 

MARRIAGE. 

A  marriage  contracted  between  mem- 
bers of  an  Indian  tribe,  in  accordance  with 
the  customs  of  such  tribe,  where  the  tribal 
relations  and  government  existed  at  the 
50  L.R.A.(N.S.) 


time  of  such  marriage,  and  there  was  no 
Federal  statute  rendering  the  tribal  cus- 
toms invalid,  will  be  recognized  by  the 
courts  as  a  regular  and  valid  marriage  for 
all  purposes;  and  the  same  effect  is  also 
given  to  the  dissolution  of  marriages,  under 
the  customs  of  the  tribe  as  is  given  to  tlie 
marriage  relation  itself;  such  marriages 
not  being  treated  as  common-law  marriages, 
but  as  legal  marriages  according  to  the  cus- 
toms of  the  tribe,  when  such  customs  are 
recognized  by  Congress  as  concerning  and 
regulating  the  domestic  relations  of  the 
tribe.  Buck  v.  Branson,  50:  876,  127  Pac. 
436,  34  Okla.  f^7. 

MARSHAL. 

Removal  of,  from  office,  see  Officers,  10, 

MASTER   AND    SERVANT. 

Injunction  against  picketing,  see  Con- 
tempt; Injunction,  1. 

Contract  to  give  injured  employee  em- 
ployment as  long  as  he  lives,  see 
Contracts,  4,  8,  10. 

Parol  agreement  by  purchaser  of  rail- 
road to  assume  performance  of 
contract  to  give  employee  perma- 
nent employment,  see  Contracts,  7. 

Liability  of  purchaser  of  railroad  at 
foreclosure  sale  on  contract  of 
railroad  company  to  give  servnnt 
permanent  employment,  see  Mort- 
gage. 

Effect  of  continued  employment  of 
servant  by  corporation  purchasing 
business  of  railroad  company  which 
had  promised  servant  permanent 
employment,  see  Novation. 

Punitive  damages  for  killing  of  serv- 
ant, see  Damages,  1. 

Release  by  servant  of  master's  liability 
for  injury,  see  Release. 

Correctness  of  instruction  as  to  mas- 
ter's duty,  see  Trial,  17. 

Question  for  jury  as  to  contributory 
negligence,  see  Trial,  12. 

When  relation  exists. 

Employee  of  carrier  riding  on  train , 
see  Carriers,  2,  3. 

Presumption  as  to  continuance  of  rela- 
tion of  master  and  servant,  see 
Evidence,  3. 

Burden  of  showing  knowledge  on  part 
of  employee  of  transfer  of  businesSy 
see  Evidence,  5. 

Question  for  jury  as  to  servant's  knowl- 
edge that  business  had  changed 
hands,  see  Trial,  6. 

1.  A  daughter,  in  using  her  father's 
automobile  for  her  own  pleasure,  is  his 
servant  in  doing  so,  if  he  purchased  and 
kept  the  automobile  for  the  use  of  his 
family.  Birch  v.  Abercrombie,  50:  59,  133 
Pac.  1020,  74  Wash.  486.  (Annotated) 

2.  As  between  the  parties,  the  relation 
of  master  and  servant  does  not  necessarily 
terminate  by  the  sale  and  transfer  by  the 
master  to  a  third  person  of  the  property 
and  business  in  c<uinection  with  which  the 
relation  arose  and  exists.     Benson  v.  Jjt- 
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high  Valley  Coal  Co.  50:  170,  144  N.   W. 
774,  124  Minn.  222. 
Termination  of  relation. 

8.  Foreclosure  of  a  railroad  mortgage 
will  terminate  the  contracts  of  the  corpora- 
tion for  employment  of  servants,  unless 
they  are  shown  to  antedate  the  mortgage 
or  are  preserved  in  the  decree.  Cox  v.  Bal- 
timore k  O.  S.  W.  R.  Co.  50:  453>  103  N.  E. 
337,  —  Ind.  —. 
Duty  as  to  place  and  appliances. 

Question  for  jury  as  to  negligence,  see 
Trial,  11,  12. 

4.  A  railroad  company  is  not  negligent 
in  failing  to  fence  the  sides  of  an  elevated 
approach  to  an  ore  trestle  which  was  in- 
tended solely  to  convey  cars  to  and  from  the 
trcHtlc,  in  order  to  prevent  engineers  from 
falling  therefrom,  where  they  are  instruct- 
ed not  to  leave  the  engine  while  on  the  ap- 
proach or  to  permit  engines  to  stand  on  it. 
Harriman  ▼.  Chicago  £  N.  W.  R.  Co.  50: 
548,  133  K.  W.  163,  147  Wis.  605. 

( Annotated ) 
lilabllity  for  acts  of  acrvants  or  Inde- 
pendent contractors. 
Liability   of   carrier   to   passenger   for 
negligence     of     independent     con- 
tractor, see  Carriers.  11,  12. 
Liability  of  city  for  negligence  of  its 
officers    or    agents,    see    Municipal 
Corporations,  5. 

5.  A  railroad  company  cannot  escape 
liability  for  injuries  to  growing  crops  from 
cattle  which  had  entered  through  a  breach 
in  the  fence  inclosing  the  land,  made  by  the 
agent  of  the  railroad  company  without 
right,  on  the  theory  of  independent  contrac- 
tor, since  a  person  cannot  employ  another 
to  do  for  him  as  an  independent  contractor 
an  unlawful  thing,  and  escape  the  conse- 
quences of  the  unlawful  act.  Missouri,  O. 
i,  G.  R.  Co.  V.  Brown,  50:  11249  136  Pac. 
1117,  —  Okla.  — . 

MAXIMS. 

1.  Jure  nature  iNiuum  est,  neminem 
cum  alterius  detrimento  et  injuria  fieri  lo- 
cupletiorem.  Berry  v.  Stigall,  50:  489,  162 
8.  W.  126,  253  Mo.  609. 

2.  Mobilia  sequuntur  personam.  State 
ex  rel.  Smith  ▼.  Probate  Court.  50:  a6a, 
145  N.  W.  390,  124  Minn.  508. 

3.  Nemo  debet  locupletari  ex  alterius 
incommodo.  Berry  v.  Stigall,  50:  489,  162 
S.  VV.  126,  253  Mo.  690. 

4.  No  man  shall  take  advantage  of  his 
own  wrong,  or  acquire  property  by  his  own 
crime,  or  use  the  law  to  accomplish  his 
unlawful  purposes.  Holloway  v.  McCor- 
mick.  50:  536,  136  Pac.  1111,  —  Okla.  — . 

6.  No  one  is  permitted  to  take  ad- 
vantage of  his  own  wrong.  Dreier  v.  Mc- 
Dermott,  50:  566,  141  N.  W.  315,  —  Iowa, 

6.  Nullum  tempus,  etc.  State  ex  rel. 
Taggart  v.  Holcomb,  50:  243,  116  Pac.  251, 
85  Kan.  178. 

7.  Respondeat  superior.  Bruhnke  ▼. 
La  Crosse,  50:  1x47,  144  N.  W.  1100,  —  Wis. 

8.  Stare  decisis.  Thurston  ▼.  Fritz, 
50  L.R.A.(N.S.) 


50:  1167,  138  Pac.  625,  91  Kan.  4C8;  Youngs- 
town  V.  Fishel,  50:  gaz,  104  N.  E.  141,  — 
Ohio.  St.  — . 

9.  Use  your  own  property  in  such  a 
manner  as  not  to  injure  that  of  another. 
Bird  ex  rel.  Emmons  v.  Grand  Rapids, 
50:  473,  141  N.  W.  890,  175  Mich.  503. 

MAYOR. 

Removal  of,  from  office,  see  Evidence, 
35;  Officers,  10. 

MECHANICS'  LIENS. 

Construction  of  statute  as  to  taking  of 
bond  from  contractor  for  protec- 
tion of  materialmen,  subcontract- 
ors, etc.,  see  Bonds,  1. 

For  what  work   or  materials. 

1.  Raw  material  furnished  for  the  man- 
ufacture of  plaster  blocks  and  tile  to  be 
used  by  one  having  a  contract  for  the  ii re- 
proofing work  on  a  building  may  form  th-.* 
subject  of  a  mechanics'  lien  thereon.  Hume? 
V.  Seattle  Dock  Co.  50:  153,  137   Pac.  752, 

—  Or.  — . 

To  what  property  attaches. 

Effect  on  right  to  lien  of  selection  of 
dwelling  as  homestead,  see  Home- 
stead, 2-4. 

2.  Public  property  is  not  subject  to 
mechanics*  liens  unless  expressly  made  sub- 
ject to  such  liens  by  statute.  Barrett  Mf^. 
Co.  V.  Board  of  Commissioners,  50:  469,  U3 
So.  505,  133  l4i.  1022. 

How  waived  or  defeated. 

3.  Where  the  effect  of  the  mechanics' 
lien  law  is  to  give  each  claimant  a  direct 
and  independent  lien,  a  stipulation  in  the 
contract  between  the  owner  of  the  building 
and  the  principal  contractor  that  no  me- 
chanics' liens  shall  be  filed  does  not  pre- 
clude laborers,  materialmen,  or  subcontract- 
ors  from  filing  liens,  unless  they  have  ex- 
pressly or  impliedly  assented  thereto.  Hume 
V.  Seattle  Dock  Co.  50:  153,  137   Pac.  l!ii, 

—  Or.  — .  (Annotated) 
Enforcement. 

4.  Errors  in  the  statement  of  an  ac- 
count in  a  mechanics'  lien  notice,  one  of 
which  was  due  to  the  bookkeeper's  mistake 
in  duplicating  an  item  charged,  and  the 
other  due  to  the  fact  that  a  credit  did  not 
appear  on  the  books  at  the  time  the  me- 
chanics' lien  notice  was  made  out,  will  not 
invalidate  the  lien,  where  they  related  to 
matters  not  within  the  claimant's  knoul- 
edge,  and  the  statement  was  made  by  him 
in  an  honest  belief  of  its  correctness.  Hume 
V.  Seattle  Dock  Co.  50:  i53»  137  Pac  752, 

—  Or.  —. 


MEXTAL  ANGUISH. 

Evidence  of,  on  question  of  damages 
for  wrongful  search,  see  Evidence, 
20. 


MILITARY  RESBRVATIOX. 

Right  of  action  under  state  statute  for 
death  from  wrongful  act  on  mili- 
tary reservation,  see  State. 
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MIXES. 

Rights   of  parties  to  mining  venture, 

see  Joint  Adventure. 
Estoppel   to  claim   interest   in   mining 

venture,  see  Estoppel,  2. 

1.  While  an  owner  of  land  who  retains 
the  surface  estate  and  conveys  the  estate  in 
minerals  thereunder  may  convev  or  waive 
the  right  of  subjacent  support  for  the  sur- 
face, such  conveyance  or  waiver  should  not 
be  implied  unless  the  language  of  the  in- 
strument of  conveyance  is  appropriate 
therefor  and  clearly  indicates  such  to  be 
the  intention  of  the  parties.  Walsh  v.  Kan- 
sas Fuel  Co.  50:  686,  137  Pac.  041,  91  Kan. 
310. 

2.  A  lease  of  coal  in  place  which  pro- 
vides that  the  lessee  shall  work  the  mine 
in  a  good,  careful,  and  workmanlike  man- 
ner, and  not  leave  unnecessarily  any  coal 
which  should  be  and  can  be  mined  with 
safety  to  the  mine  and  miners,  but  shall 
not  be  required  to  work  low  places  or  rolls 
wliich  cannot  be  mined  except  at  a  loss, 
docs  not  so  clearly  show  an  intention  to 
waive  the  right  to  subjacent  support  as  to 
constitute  a  waiver  of  that  rignt.  Walsh 
v.  Kansas  Fuel  Co.  50:  686,  137  Pac.  941, 
91  Kan.  310. 


mortgage:. 

Rights  of  bona  fide  purchaser  of  mort- 
gage note  after  maturity,  see  Bills 
and  Notes,  3. 

Effect  of  insolvency  of  corporation  to 
prevent  it  from  enforcing  judgment 
of  foreclosure,  see  Corporations,  7. 

Waiver  of  provision  in  insurance  policy 
making  it  void  if  foreclosure  pro- 
ceedings are  commenced,  see  Insur- 
ance, 8. 

Effect  of  foreclosure  of  railroad  mort- 
gage to  terminate  contract  for  em- 
ployment of  servants,  see  Master 
and  Servant,  3. 

Insurance  taken  out  by  mortgagee  by 
mistake  as  other  insurance  within 
meaning  of  policy  taken  out  by 
mortgagor,  see  Insurance,  4. 

Subrogation  of  person  furnishing  money 
to  discharge,  see  Subrogation. 

Failure  to  give  notice  to  one  hav- 
ing a  contract  with  a  railroad  company  for 
permanent  employment,  of  a  foreclosure  pro- 
ceeding against  the  railroad,  will  not  render 
the  purchaser  of  the  property  liable  thereon. 
Cox  V.  Baltimore  &  O.  S.  W.  R.  Co.  50:  453, 
103  N.  E.  337,  —  Ind.  — . 


3IOTIONS  AND   ORDERS. 

Objection  to  a  hearing  of  a  motion  to 
retax  costs  will  not  be  sustained  because 
no  motion  for  such  retaxation  was  filed 
within  the  required  time,  if  a  notice  of  mo- 
tion to  retax  was  filed  and  served  witiiin 
the  specified  time.  Lind  v.  Webber,  50: 
1046,  134  Vnc,  461,  —  Nev.  — . 
60  L.R.A.(N.S.) 


MUNICIPAL    CORPORATIONS. 

Suit  by  attorney  general  to  enjoin 
municipality  from  emptying  sew- 
age into  stream,  see  Attorney  Gen- 
eral. 

Joint  liability  of  municipality  for  pol- 
lution of  stream,  see  Joint  Credit- 
ors and  Debtors. 

Injunction  to  restrain  emptying  of 
sewage  into  stream,  see  Nuisances, 
2. 

Defense  to  liability  for  polluting  stream 
by  discharge  of  sewage,  see  Nuis- 
ances, 3,  4. 

Removal  of  municipal  officer,  see  Evi- 
dence, 35;   Officers,  10. 

Taxation  of  water  plant  located  in  one 
state,  but  belonging  to  municipal- 
ity in  another,  see  Taxes,  7,  8. 

Rights  and  duties  of  municipalitv  sup- 
plying water  to  its  inhabitants, 
see  VVaters. 

Ordinances. 

Mandamus  to  compel  submission  to 
voters  of  proposed  municipal  ordi- 
nance, see  Mandamus,  1. 

1.  An  ordinance  cannot  be  validly 
adopted  by  initiative  and  referendum  if  it 
would  be  void  if  enacted  by  the  city  council. 
State  ex  rel.  Davies  v.  White,  50:  195,  136 
Pac.  110,  —  Nev.  — .  (Annotated)  ' 
Contracts. 

2.  The  city  of  Minneapolis  has  no  power 
to  enter  into  a  contract  with  a  company 
operating  a  commercial  railway,  by  which 
the  city  agrees  to  bear  part  of  the  expense 
of  strengthening  a  city  bridge  which  the 
railway  company  desires  to  cross  with  its 
cars,  where  the  bridge  is  already  of  suffi- 
cient strength  and  construction  to  acconuno- 
date  general  travel,  and  the  sole  purpose  of 
the  improvement  is  to  permit  the  operation 
of  such  railway  cars  thereover.  Minne- 
apolis, St.  P.  R.  &  D.  E.  T.  Co.  V.  Minne- 
apolis, 50:  143,  145  N.  W.  609,  124  Minn. 
351.  (Annotated) 

3.  Where  a  commercial  railway  desir- 
ing to  cross  a  city  bridge  in  order  to  meet 
the  line  of  a  street  railway  running  in  the 
city  entered  into  a  contract  with  the  city, 
by  which  for  a  certain  sum  it  strengthened 
the  bridge  so  that  it  would  be  sufficient  for 
the  use  of  the  railway  company,  and  after- 
wards the  citv,  in  lieu  of  permitting  the 
commercial  railway  to  cross  the  bridge,  di- 
rected the  citv  railway  to  extend  its  line 
across  the  bridge  to  the  commercial  rail- 
way terminus,  this  fact,  together  with  the 
fact  that  the  public  also  had  used  the 
bridge  for  general  travel,  imposes  no  liabil- 
ity upon  the  city,  since  the  contract  is  be- 
yond the  corporate  power  of  the  city,,  and 
not  susceptible  of  ratification.  Minneapo- 
lis, St.  P.  R.  A  D.  E.  T.  Co.  V.  Minneapolis, 
50:  143,  145  N.  W.  609,  124  Minn.  351. 
Liability  for  damages. 

For  injury  by  electric  wires,  see  Elec- 
tricity, 2,  3. 

4.  A   muncipal  corporation   cannot  bo 


1270 


MUTUALITY— NUISA^XES. 


held  liable  for  injuries  to  a  child  who 
catches  hold  of  the  chains  of  a  dump  wagon 
used  for  street-cleaning  purposes  just  as 
it  is  about  to  be  dumped,  on  the  theory  that 
the  municipality  is  maintaining  an  attrac- 
tive nuisance.  Bruhnke  v.  La  Crosse,  50: 
H47,  144  N.  W.  1100,  —  Wis.  — . 

( Annotated ) 

5.  A  municipal  corporation  is  not  re- 
sponsible for  the  negligence  of  the  driver  of 
a  dump  wagon  used  for  street-cleaning  pur- 
poses, since  in  the  care  and  maintenance  of 
its  streets  it  is  exercising  a  governmental 
dutv.  Bruhnke  v.  La  Crosse,  50:  1147,  144 
X  VV.  1100,  —  Wis.  — . 

6.  A  statute  requiring  the  filing  of  a 
notice  with  the  city  clerk  of  a  municipal 
corporation  within  thirty  days  from  the 
time  a  right  of  action  for  an  unliquidated 
claim  accrues,  as  a  condition  precedent  to 
an  action  thereon,  has  no  application  to  a 
case  arising  out  of  the  conduct  by  it  of  a 
purely  private  business  enterprise,  volun- 
tarily entered  into,  and  entirely  outside  of 
its  ordinary  governmental  functions  or  cor- 
porate duties,  such  as  the  conducting  of  a 
waterworks  system.  Henrv  v.  Lincoln,  50: 
174,  140  N.  W.  664,  93  Neb.  331. 

( Annotated ) 

MUTUALITY. 

As  affecting  set-off,  see  Set-Off  and 
Counterclaim,  2. 

N£GLIGENC]3. 

Prejudicial  error  in  instructions  as  to, 
see  Appeal  and  Error,  28. 

In  use  of  automobile,  see  Automobiles, 
1. 

Of  rider  «f  horse  in  approaching  auto- 
mobile, see  Automobiles,  2. 

Of  carrier,  see  Carriers. 

Contributory  negligence  of  passenger, 
see  Carriers,  6-9. 

As  to  electricity,  see  Electricity. 

Estoppel  by,  see  Estoppel,  6. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 23. 

Sufficiency  of  proof  of,  see  Evidence,  34. 

As  to  injuries  by  defects  in  highways, 
see  Highways,  5. 

Liability  of  landlord  for  dangerous 
premises,  see  Landlord  and  Ten- 
ant, 1-4. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  municipal  corporation,  see  Munici- 
pal Corporations,  4,  5. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Of  railroad,  see  Railroads. 

Contributory  negligence  at  railroad 
crossing,  see  Railroads,  2-4. 

As  to  telegrams,  see  Telegraphs. 

Question  for  jurv  as  to,  see  Trial,  8- 
12. 

Direction  of  verdict  in  action  for  in- 
jury by,  see  Trial,  13. 

Instruction  as  to,  see  Trial,  17. 

NEGOTIABLE  INSTRUMENTS. 

See  Bi^i«  «nd  Notes;  Checks. 
fiO  L.R.A.(N.8.) 


NEGROES. 

Separate  listing  of  property  of  white 
and  colored  persona  for  taxation, 
see  Taxes,  9. 

NEWSBOYS. 

Carrier's  duty  aa  to,  see  Carriers,  13, 
14. 

NEW  TRIAL. 

The  relationship  of  a  juror  to  the 
prosecuting  witness  in  a  criminal  trial,  un- 
known to  accused  until  after  verdict,  and 
not  discoverable  by  the  exercise  of  ordinary 
care,  is  not  ground  for  a  new  trial  unless  it 
appears  from  the  whole  case  th.at  the  com- 
plainant sufl'ered  injustice  by  reason  of  the 
disqualification.  State  v.  Harris,  50:  933, 
71  S.  E.  609,  69  W.  Va.  244.         (AnnoUted) 

NITROGLYCERIN  FUSE. 

As  burglar's  tool  within  meaning  of 
statute  forbidding  possession  of, 
see  Burglary. 

NOTICE. 

Of  appeal,  see  Appeal  and  Error,  2. 
Of  defect  in  street,  see  Highways,  6-9. 
Of  cancelation  of  insurance  policy,  see 

Insurance,  1,  2. 
Of     mechanics'     lien,     see     Mechanics* 

Liens,  4. 
Of  motion,  see  Motions  and  Orders. 
Of   claim   against   city,   see   Municipal 

Corporations,  6. 
To  purchaser  of  existing  nuisance  oa 

property  bought,  see  Nuisances,  1. 
As  prerequisite  to  claim   for  damages 

for  breach  of  warranty,  see  Sale, 

11. 
To   seller   of   breach   of   warranty,  see 

Sale,  lS-17. 
Question  for  jury  as  to,  see  Trial,  6. 

That  one  becomes  surety  for  a  broker 
to  the  extent  of  thousands  of  dollars  does 
not  charge  him  with  notice  that  customers' 
notes  taken  as  collateral  security  were  exe- 
cuted in  gaming  transactions.  Holzbog  v. 
Bakrow,  50:  1023,  160  S.  W.  792,  156  Ky. 
161. 

NOVATION. 

The  continued  employment  as  a  traek 
foreman  by  a  corporation  which  has  be- 
come the  owner  of  the  property  and  fran- 
chises of  a  railroad  company,  of  one  who 
had  a  contract  with  such  company,  for  per- 
manent employment,  though  with  notice  of 
such  contract,  does  not  amount  to  a  nova- 
tion thereof.  Cox  v.  Baltimore  &  0.  S.  W. 
R.  Co.  50:  453,  103  N.  E.  337,  —  lud.  — . 

NUISANCES. 

Right  of  attorney  general  to  maintain 
suit  to  enjoin  nuisance,  see  Attor- 
ney General. 

Who  liable. 

Landlord's  liability  for  injury  by,  see 

Landlord  and  Tenant,  2/ 3. 
1.  A  railroad  company  which  has  pur- 
chased its   road  of  the  constructing  com- 
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pany,  which,  in  constructing  the  road,  dug 
a  borrow  pit,  in  which  water  afterwards  ac- 
cumulated to  the  depth  of  2  or  3  feet,  be- 
yond the  60-foot  line  on  which  a  fence  was 
afterwards  constructed,  but  within  100  feet 
of  the  track,  is  not  liable  to  an  adjoining 
landowner  for  the  loss  of  horses  which 
mired  in  the  pit,  in  the  absence  of  notice 
to  the  company  of  its  dangerous  character 
or  that  it  constituted  a  nuisance.  Daniels 
V.  St.  Louis,  &  S.  F.  R.  Co.  50:  929,  128 
Pac.  1080,  36  Okla.  421.  (Annotated) 

Abatement. 

2.  Injunction  lies  to  restrain  a  munici- 
pal corporation  from  emptying  its  sewage 
into  a  stream  so  as  to  constitute  a  nuisance 
to  the  public  or  to  riparian  owners  lower 
down  the  stream.  Bird  ex  rel.  Emmons  v. 
Grand  Rapids,  50:  473*  ^^1  N.  W.  800,  175 
Mich.  503. 
Defenses. 

When  statute  of  limitations  begins  to 
run,  see  Limitation  of  Actions,  2. 

8.  The  necessity  for  disposing  of  the 
sewage  of  a  city  does  not  justify  the  casting 
of  the  sewage  into  a  stream  so  as  to  con- 
stitute a  nuisance  to  lower  riparian  owners. 
Bird  ex  rel.  Emmons  v.  Grand  Rapids,  50: 
473,  141  N.  W.  800,  175  Mich.  503. 

4.  No  prescriptive  right  can  be  secured 
to  cast  sewage  into  a  stream  so  as  to  con- 
stitute a  public  nuisance.  Bird  ex  rel. 
Emmons  v.  Grand  Rapids,  50:  473,  141  K. 
W.  890,  175  Mich.  503. 

NURSKRY  STOCK. 

Breach  of  warranty  on  sale  of,  see 
Sale,  14. 

OCCUPATION. 

Of  insured,  see  Insurance,  5. 

OFFICERS. 

Liability  of  officer  who,  in  self-defense, 
shoots  another,  for  accidental  in- 
jury to  third  person,  see  Appeal 
and  Error,  28. 

Bonds  of,  see  Bonds,  2,  3. 

Validity  of  contract  of  officers  or  con- 
tracts in  which  they  are  interested, 
see  Contracts,  11. 

As  to  judges,  see  Judges. 

Police  officers,  see  Police. 

Flllliig  vacancy. 

1.  Where  the  Constitution  limits  the 
term  of  a  state  officer  to  a  specified  number 
of  years,  and  permits  the  ^vernor  to  fill 
vacancies,  a  statutory  provision  that  sudi 
officer  shall  hold  office  until  his  successor  is 
sworn  and  qualified  is  without  effect,  and 
in  case  a  successful  candidate  for  the  sue- 
-ceeding  term  dies  before  entering  upon  the 
office  a  vacancy  occurs  which  the  governor 
may  fill.  Com.  ex  rel.  Todd  v.  Sheatz, 
50:374,   77   Atl.  547,  228   Pa.  301. 

(Annotated) 

2.  An  election  at  which  judges  of  the 
•district  court  are  to  be  chosen  for  a  full 
term  in  any  of  the  judicial  districts  of  the 
state  is  as  to  that  office  in  every  district 
A  regular  election  within  the  meaning  of 
60  L.RJ^.(N.S.) 


the  constitutional  provision  that,  ''in  case 
of  vacancy  in  any  judicial  office,  it  shall  be 
filled,  by  appointment  of  the  governor  until 
the  next  regular  election  that  shall  occur 
more  than  thirty  days  after  such  vacancy 
shall  have  happened."  Wendorff  v.  Dill, 
50:  359,  112  Pac.  588,  83  Kan.  782. 

(Annotated) 

3.  A  constitutional  provision  that  all 
state,  county,  and  municipal  officers  shall 
continue  in  office  after  the  expiration  of 
their  official  term  until  their  successors  are 
duly  qualified,  is  not  a  limitation  upon  the 
power  of  the  governor  to  fill  vacancies  in 
the  succeeding  term  of  any  such  ofiice,  but 
is  for  the  purpose  of  preventing  a  hiatug  in 
government  until  the  appointing  power  acts 
and  the  appointee  qualifies.  Re  Advisory 
Opinion  to  the*  Governor,  50:  365,  62  So. 
363,  —  Fla.  — . 

4.  Under  a  statute  which  declares  that 
every  office  shall  be  deemed  vacant  by  the 
neglect  or  refusal  of  the  one  elected  there- 
to to  qualify  according  to  law  within  a 
stated  time,  the  office  of  one  who  has  been 
elected  to  succeed  himself  is  "deemed  va- 
cant" where  such  person  has  failed  to  quali- 
fy according  to  law  within  the  time  stated, 
so  as  to  authorize  the  governor  to  fill  the 
office  by  appointment.  Re  Advisory  Opin- 
ion to  the  Governor,  50:  365,  62  So.  363, 
—  Fla.  — . 

Terms. 

5.  One  appointed  to  an  office  vacated  by 
resignation  holds  during  the  unexpired 
term,  and  not  merely  to  the  next  general 
election,  under  constitutional  provisions 
that  the  incumbent  shall  hold  for  a  certain 
number  of  years  and  until  his  successor  is 
elected  and  qualified,  and  that  when  a 
vacancy  occurs  the  governor  shall  fill  it 
by  appointment,  which  shall  expire  when 
a  successor  shall  have  been  elected  and 
qualified, — especially  where  the  Constitu- 
tion fixes  the  times  for  holding  the  elections 
to  such  office.  State  ex  rel.  Fish  v.  Howell, 
50:  336,   110  Pac.  386,  59  Wash.  402. 

(Annotated) 

6.  When  a  term  of  an  elective  state 
office  is  vacant  within  the  meaning  of  the 
statute,  the  governor  has  the  executive 
power  under  the  Constitution  to  fill  such 
vacancy  by  appointment,  but  the  term  of 
office  of  such  appointee  "shall  extend  only 
to  the  election  and  qualification  of  a  suc- 
cessor at  the  ensuing  general  election."  Re 
Advisorv  Opinion  to  the  Governor,  50:  365, 
62  So.  363,  —  Fla.  — . 

7.  A  constitutional  provision  that  the 
term  of  office  for  all  appointees  to  fill  va- 
cancy in  any  of  the  elective  offices  under 
the  Constitution  shall  extend  only  to  the 
election  and  qualification  of  a  successor  at 
the  ensuing  general  election  contemplates 
that  vacancies  may  occur  in  the  terms  of 
elective  offices.  Re  Advisory  Opinion  to  the 
Governor,  50:  365*  <^2  So.  363,  —  Fla.  — . 

(Annotated) 

Abolishing  office. 

8.  An  office  created  by  the  le^slature 
may,  in  the  absence  of  any  constitutional 
restrictions,  be  abolished  by  that  body,  and 


1272 


OPERATION— PARTIES. 


the  incumbent  of  such  office  has  no  prop- 
erty interest  in  it  of  which  he  may  not  be 
deprived.    State  ex  rel.  Topping  v.  Houston, 
50:  227,  143  N.  W.  796,  04  Neb.  445. 
Hemoval. 

Sufficiency  of  proof  of  drunkenness  of 
officer,  see  Evidence,  35. 

Recall  of,  see  Initiative,  Referendum, 
and  Recall,  1-3. 

9.  One  cannot  avoid  removal  from  office 
for  intoxication  by  resigning  and  being  re- 
appointed by  the  proper  authority.  State 
ex  rel.  Coeson  ▼.  Baughn,  50:  912,  143  N.  W. 
1100,  —  Iowa,  — .  (Annotated) 

10.  The  mayor  and  marshal  of  a  city 
cannot  be  removed  from  office  under  a  stat- 
ute authorizing  removal  for  a  wilful  non- 
performance of  duty,  because  the^  refuse 
to  stop  professional  ball  playing  within  the 
city  limits  on  Sunday,  where  such  act  is 
not  expressly  prohibited  by  the  statutes  or 
ordinances,  the  courts  have  never  ruled  up- 
on the  question,  and  the  law  department  of 
the  city  informs  them  that  the  act  is  not 
unlawful.  State  v.  Roth,  50:  84X>  144  N.  W. 
339,  —  Iowa,  — .  (Annotated) 
Impeachment. 

Penal  nature  of  impeachment  proceed- 
ings, see  Action  or  Suit. 

Evidence  in  impeachment  proceedings, 
see  Evidence,  24. 

11.  Where  the  attorney  general  is  au- 
thori:^cd  to  institute  impeachment  proceed- 
ings upon  an  order  of  the  supreme  court,  a 
written  direction  by  the  governor,  or  a  re- 
port by  the  grand  jury,  the  information 
filed  by  him  need  not  be  confined  to  the 
specifications  in  the  order,  direction,  or 
report;  nor  is  it  necessary  for  the  order 
to  the  attorney  general  to  specify  or  set 
out  all  the  acts  of  misconduct  relied  upon, 
such  order,  direction,  or  report  beiAg  mere- 
ly jurisdictional  facts  authorizing  the  at- 
torney general  to  act.  State  ex  rel.  Brickell 
V.  Hasty,  50:  553,  63  So.  559,  —  Ala.  ^ — . 

12.  A  ground  for  impeachment  which  is 
not  specifically  charged,  as  is  required  by 
law,  cannot  be  considered.  State  ex  rel. 
Brickell  v.  Hasty,  50:  553,  63  So.  559,  — 
Ala.  — . 

13.  Where  the  state  Constitution,  by  pro- 
viding that  the  penalty  in  impeachment  pro- 
ceedings shall  not  extend  beyond  the  re- 
moval from  office  and  disqualification  from 
holding  office  for  the  term  for  which  the 
officer  impeached  was  elected  or  appointed 
evinces  a  policy  to  make  each  term  inde- 
pendent 01  the  other,  and  to  disassociate 
the  conduct  under  one  term  from  the  quali- 
fication or  right  to  fill  another  term,  charges 
against  an  officer,  based  on  his  conduct 
during  his  previous  term  of  office,  will  be 
struck  from  the  information.  State  ex  rel. 
Brickell  v.  Hasty,  50:  553,  63  So.  559,  — 
Ala.  — .  (Annotated) 

14.  Where  it  is  not  shown  beyond  a  rea- 
sonable doubt  that  acts  of  a  county  judge 
in  failing  to  keep  an  accurate  record  of 
the  imposition  of  fines  or  costs,  or  in  with- 
holding them  from  the  county  until  his 
acts  were  checked  up,  were  with  intent  to 
defraud,  his  conduct  in  this  particular  does 
50  L.R.A.(N.S.) 


not  amount  to  the  corruption  in  office  which 
is  made  in  the  Constitution  a  ground  for 
impeachment.  State  ex  rel.  Brickell  ▼. 
Hasty,  50:  553f  63  So.  559,  —  Ala.  — 

OPEaElATION. 

By  surgeon,  gee  Physicians  and  Sur- 
geons. 

OPINIONS. 

As  evidence,  see  Evidence,  13, 

OPTION. 

In  general,  see  Contracts,  o,  6. 

ORDERS. 

See  Motions  and  Orders. 

ORDINANCES. 

See  Municipal  Corporations,  !• 

PARENT  AND  CHILD. 

Liability  for  injury  by  automobile 
operated  bv  child,  see  Automobiles. 

Presumption  that  child  driving  auto- 
mobile at  time  of  injury  was  driv- 
ing for  parent,  see  Evidence,  8. 

Child  as  servant  of  father  in  using  hi» 
automobile,  see  Master  and  Serv- 
ant, 1. 

Evidence  on  question  of  measure  of  re- 
straint which  parent  should  have 
exercised  over  adult  son  mentally 
incompetent,  see  Evidence,  23. 

Right  of  illegitimate  children  to  in- 
herit, see  Descent  and  Distribu* 
tion,  2. 

Mandamus  by  father  to  compel  ad- 
mission of  child  to  public  school, 
see  Mandamus,  4. 

Right  of  parent  to  select  course  of 
study  for  child,  see  Mandamus,  3; 
Schools,  7. 

A  parent  having  custody  of  an  adult 
son  who  is  mentally  incompetent  is  not 
answerable  for  a  gunshot  wound  inflicted 
bv  him  upon  a  stranger,  for  failure  to  exer- 
cise such  restraint  over  the  incompetent 
as  to  prevent  his  obtaining  possession  of  a 
weapon,  if  his  only  manifestation  of  vio- 
lence occurred  ten  or  twelve  years  earlier, 
after  which  he  had  been  Cimfined  in  an 
asylum  and  subsequently  discharged  as  re- 
covered. Whitesides  v.  Wheeler,  50:  Z1049 
164  S.  W.  335,  158  Ky.  121.       (Annotated) 

PARKS. 

Dedication  for  purpose  of,  see  Dedica- 
tion. 

PAROL  CONTRACTS. 

See  Contracts,  7,  8. 

PAROL   EVIDKNCE. 

See  Evidence,  12. 

PARTIES. 

On  appeal,  see  Appeal  and  Error,  1. 
Prejudicial  error  as  to,  see  Appeal  and 
Error,  22. 
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Suit  by  attorney  general,  we  Attorney 
General. 

Estoppel  to  complain  of  lack  of  proper 
parties  to  proceeding  for  appoint- 
ment  of  trustee,  see   Estoppel,  3. 

To  mandamus  proceeding,  see  Man- 
damus, 4.    . 

Waiver  of  defect  of  parties  plaintiff, 
see  Pleading,  1. 

Demurrer  for  defect  of  parties  defend- 
ant, see  Pleading,  8,  9. 

Party  to  proceeding  to  fill  vacancy  in 
trusteeship,  see  Trusts,  1. 

1.  An  action  may  be  brought  against  a 
district  clerk  and  the  sureties  on  his  of- 
ficial bond  by  the  drawer  of  a  certified 
check  deposited  with  said  clerk  in  lieu  of 
bail  in  a  criminal  case  pending  in  the  court 
of  which  he  is  clerk,  which  check  was  cashed 
by  the  clerk  and  the  proceeds  embezzled, 
upon  the  dismissal  of  the  criminal  proceed- 
ing, notwithstanding  the  bond  was  execut- 
ed to  the  state  of  Oklahoma  as  obligee,  un- 
der a  statute  giving  to  a  person  who  is 
injured  by  the  misconduct  or  neglect  of 
duty  of  an  officer,  and  who  is  entitled  to 
the  benefit  of  the  security  of  his  official 
bond,  the  right  to  bring  an  taction  in  his 
own  name.  Ahsmuhs  v.  Bowyer,  50:  zo6o, 
135  Pac.  413,  39  Okla.  376. 

2.  The  indorsement  and  delivery  of  a 
promissory  note  after  maturity  operate  as 
an  assignment,  even  though  the  note  be 
treated  as  non-negotiable,  giving  the  in- 
dorsee the  right,  under  the  statute,  to  sue 
thereon  in  his  own  name.  Southard  v. 
Latham,  50:  871,  138  Pac.  205,  —  N.  M.  — . 

PARTITION. 

Jurisdiction  to  partition  land  located 
in  foreign  country,  see  Courts,  1. 

PATENTS. 

1.  The  exclusive  right  to  ''make,  use 
and  vend  the  invention  or  discovery,"  grant- 
ed by  U.  S.  Rev.  Stat.  §  4884,  IT.  s. 
Comp.  Stat.  1901,  p.  3381,  to  the  patentee, 
his  heirs  and  assies,  does  not  include  the 
right  to  limit  by  notice  the  price  at  which 
the  patented  article  may  be  resold  at  retail 
by  a  purchaser  from  jobbers  who  have  paid 
to  the  patentee's  agent  the  full  price  asked. 
Bauer  &  Cie  v.  O'Donnell,  50:  1185,  57  L. 
ed.  1041,  33  Sup.  Ct.  Rep.  616,  229  U.  S.  1. 

2.  Attaching  a  notice  to  a  patented  ar- 
ticle which  states  that  the  article  is  li- 
censed for  sale  and  use  at  a  specified  price, 
that  a  purchase  is  an  acceptance  of  the  con- 
ditions, and  that  all  rights  revert  to  the 
patentee  in  the  event  of  a  violation  of  the 
restriction,  cannot  convert  an  otherwise  ap- 
parently unqualified  sale  into  a  mere  license 
to  use  the  invention.  Bauer  &  Cie  v. 
O'Donnell,  50:  1185,  57  L.  ed.  1041,  33  Sup. 
Ct.  Rep.  616,  229  U.  S.  1. 

PAYMENT. 

Of  note,  sec  Bills  and  Notes,  6. 

Of  stock  subscription,  see  Corporations, 

6. 
Subrogation  for,  see  Subrogation. 
50  L.R.A.(N.S.) 


PENAIiTIES. 

Distinguished  from  liquidated  dam- 
ages, see  Pamages,  2. 

PENSIONS. 

Of  firemen,  see  Constitutional  Law,  1. 

PERJURY. 

As  ground  for  relief  against  judgment, 

see  Judgment,  2,  3. 
Effect  of  giving  perjured  testimony  in 

criminal  case  to  render  one  liable 

as   for  malicious   prosecution,  see 

Malicious   Prosecution. 

PETITION. 

For  recall  of  ofilcer,  see  Initiative,  Ref- 
erendum, and  Recall,  2. 
For  mandamus,  see  Mandamus,  5. 

PHYSICIANS  AND  SURGEONS. 

Liability  for  assault,  see  Assault  and 
Battery,  1. 

Effect  of  acquittal  in  criminal  court  on 
right  of  voluntary  association  of 
physicians  to  try  member  for  same 
acts,  see  Associations. 

Liability  for  services  of  physician  ren- 
dered to  prisoners  m  custody  of 
sheriff,  see  Contracts,  2. 

Measure  of  damages  for  unauthorized 
removal  of  bone  from  foot,  see 
Damages,  4. 

Question  for  jury  as  to  authority  of 
surgeon  to  remove  bone  from  foot, 
see  Trial,  4,  5. 

A  surgeon  who  is  employed  to  op- 
erate upon  the  foot  of  the  patient  has  not 
authority  to  remove  a  sesamoid  bone  from 
the  foot  without  the  consent,  either  ex- 
press or  implied,  of  the  patient.  Rolater 
v.  Strain,  50:  880,  137  Pac.  96,  39  Okla.  572. 

(Annotated) 

PICKETING. 

Injunction  against,  see  Contempt;  In- 
junction, 1. 

PLEADING. 

Variance  between  pleading  and  proof, 
see  Evidence,  39. 

In  mandamus  proceeding,  see  Manda- 
mus, 5,  6. 

Defects  waived  or  cured. 

1.  The  objection  that  a  party  who  ap- 
pears upon  the  face  of  the  petition  as 
jointly  interested  with  the  plaintiff  in  the 
subject  of  the  action  was  not  made  a  party 
plaintiff  is  waived  by  a  failure  to  demur  up- 
on that  ground,  under  a  statute  making  a 
defect  of  the  parties  plaintiff  a  ground  for 
demurrer,  and  providing  that  if  no  objec- 
tion thereto  be  taken  by  demurrer,  defend- 
ant shall  be  deemed  to  have  waived  the 
same.  Jobst  v.  Hayden  Bros.  50:  501,  121 
N.  W.  957,  84  Neb.  736. 

Exhibits. 

2.  In  an  action  at  law  for  a  breach  of 
a  contract  alleged  to  have  been  assumed  by 
virtue  of  the  acceptance  of  a  quitclaim  deed 
to  defendant  of  all  the  grantor's  "contracts. 
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rights,  and  interests/'  the  deed  must  be 
made  a  part  of  the  complaint  or  be  attached 
as  an  exhibit  thereto.  Cox  v.  Baltimore 
&  O.  S.  W.  R.  Co.  50:  453,  103  N.  E.  337, 
—  Ind.  — . 
Amendment. 

Amendment  as  affecting  limitation  of 

actions,  see  Limitation  of  Actions, 

3. 

3.  In  an  action  of  conversion  against 
an  officer  who  has  seized  goods,  where  tes- 
timony tending  to  show  justification  of  a 
judgment  and  execution,  under  an  answer 
amounting  merely  to  a  general  denial,  is 
promptly  objected  to  when  offered  and  ex- 
ceptions preserved,  the  pleadings  cannot 
after  the  trial  be  amended  to  conform  to 
the  proof  introduced,  nor  does  the  allow- 
ance thereafter  of  the  service  and  filing  of 
an  amended  answer  pleading  such  justifi- 
cation operate  to  avail  the  defendant,  where 
no  proof  is  thereafter  offered  in  support  of 
such  amended  answer.  MacLaren  v.  Kra- 
mar,  50:  714,  144  N.  W.  85,  26  N.  D.  244. 
Declaration   or  complaint. 

Petition  for  recall  of  officer,  see  Initia- 
tive, Referendum,  and  Recall,  2. 

4.  The  plaintiff  in  a  civil  action  which 
may  be  founded  upon  either  contract  or 
tort  is  not,  under  a  statute  abolishing  all 
distinctive  forms  of  civil  actions,  required 
to  plead  the  theory  of  his  case,  it  being 
sufficient  if  he  state  the  facts  constituting 
his  cause  of  action  in  ordinary  and  concise 
language,  and  without  repetition.  Cockerell 
v.  Henderson,  50:  x,  105  Pac.  443.  81  Kan. 
335.  (Annotated) 
Pleas  and  answers. 

5.  The  defense  of  justification  under 
judgment  and  execution  constitutes  new 
matter,  and  must  be  pleaded  in  the  answer 
in  order  to  be  available  as  a  defense  to  an 
officer  who  has  levied  the  execution  and 
sold  goods  thereunder.  MacLaren  v.  Kra- 
mar,  50:  714,  144  N.  W.  85.  26  N.  D.  244. 

6.  A  pleading  is  not  sufficient  to  raise 
a  question  of  estoppel  to  contest  a  note 
given  in  a  gambling  transaction,  which 
states  that  the  holder,  although  knowing 
the  invalidity  of  the  note  in  December  of  a 

certain  year,  paid  value  for  it  on  the 

day  of in  that  year.     Holzbog  v.  Bak- 

row,  50:  1023,  160  S.  W.  792,  156  Ky.  161. 
Demurrer. 

Demurrer    to    petition    for    mandamus, 

see   Mandamus,  5. 
Demurrer  to  evidence,  see  Trial,  14. 

7.  A  specification  in  a  demurrer  that 
a  "plea  presents  no  defense  to  the  cause  of 
action"  may  not  be  wholly  insufficient,  where 
the  plea  is  short  and  contains  specific 
statements.  Johnson  v.  Florida  East  Coast 
R.  Co.  50:  561,  63  So.  713,  —  Fla.  --. 

8.  A  demurrer  for  defect  of  parties  de- 
fendant must  show  who  the  omitted  par- 
ties are.  Crawford  v.  District  School  Bd. 
50:  147,  137  Pac.  217,  —  Or.  — . 

9.  A  demurrer  will  not  lie  for  defect  of 
parties  defendant,  unless  the  complaint 
shows  such  defect  upon  its  face.  Crawford 
V.  District  School  Bd.  50:  147,  137  Pac. 
217,  —  Or.  — . 

50  L.R.A.(N.8.) 


10.  The  due  execution  of  an  official  bond 
being  charged  in  the  petition  in  an  action 
thereon,  the  defense  that  it  was  given  with- 
out consideration,  not  appearing  therein, 
cannot  be  raised  by  demurred.  Ahsmuhs  v. 
Bowyer,  50:  io60p  135  Pac.  413,  39  Okla. 
376. 

11.  A  defective  allegation  in  a  pleading 
can  be  raised  only  by  a  demurrer  distinctly 
specifying  the  defect  as  a  ground  of  ob- 
jection. Evants  v.  Taylor,  50:  1113,  137 
Pac.  583,  —  N.  M.  — . 

12.  A  demurrer  is  addressed  to  a  plea 
as  an  entirety,  and  questions  its  legal  sufii- 
ciency  as  the  statement  of  a  defense.  John- 
son v.  Florida  East  Coast  R.  Co.  50:  561, 
63  So.  713,  —  Fla.  — . 

PLEDGE      AND      COLLATERAIj     SE- 
CURITY. 

Pledgee    as    bona    fide    purchaser,    see 
Bills  and  Notes,  8,  9* 

PliUMBEKS. 

License  of,  see  License. 

POLICE. 

Police  officers  who,  without  legislative 
authority,  exclude  from  a  public  dance  a 
girl  who  is  an  acceptable  guest  there,  are 
liable  to  her  in  damages,  although  they  as- 
sume to  act  for  her  good.  Cullen  v.  Dick- 
enson, 50:  987,  144  N.  W.  666,  —  S.  D.  — . 

POLITICAL  QUESTIONS. 

Power  of  courts  to  review,  soc  Courts, 
5,  6. 

POSSESSION. 

Presumption   from,   see   Eyidence,  7. 

POWERS. 

Succession  tax  on  property  transferred 

under   power   of   appointment,   see 

Taxes,  20. 
Sale  by  executor  under  power  in  will. 

see  Executors  and  Administrators. 

1. 

1.  A  valid  conveyance  may  be  made  by 
one  of  two  trustees  appointed  by  a  will  to 
sell  real  estate,  upon  refusal  of  the  other 
to  qualify,  if  the  will  creates  a  power 
couplfd  with  an  interest.  Atzinger  v.  Ber- 
ger,  50:  622,  152  S.  VV.  971,  161  Ky.  800. 

2.  A  will  authorizing  and  empowering 
trustees  to  sell  unproductive  city  lota  de- 
vised to  them  in  trust  for  testator's  daugh- 
ter, whenever  in  their  opinion  it  shall  be 
to  her  interest  and  advantage  to  do  so, 
couples  the  power  with  an  interest,  so  that 
one  may  malce  a  valid  conveyance  upon  re- 
fusal of  the  other  to  qualify.  Atzinger  v. 
Berger,  50:622,  162  S.  W.  971,  151  Kv. 
800.  (Annotated) 

3.  A  power  to  manage  property  and 
distribute  the  income  is  attached  to  the 
office  of  the  trustee,  rather  than  conferred 
in  personal  confidence  upon  him,  where  it 
is  conferred  upon  two  persons  named,  and 
to  their  successors  in  trust,  so  that  it  msv 
be  exercised  by  one  in  case  of  the  death 
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of  the  other,  or  his  refusal  to  qualify. 
AVallace  v.  Foxwell,  50:  632,  96  N.  E.  985, 
250  111.  616. 

4.  A  power  is  coupled  with  an  interest, 
«o  that  it  may  be  exercised  by  a  survivor 
of  two  named  trustees,  where  it  covers  the 
selling  and  conveyance  of  the  property,  the 
investment  of  the  proceeds,  the  management 
of  the  estate,  and  distribution  of  the  pro- 
ceeds. Wallace  v.  Foxwell,  50:  632,  95  N. 
£.  085,  250  111.  616.  (AnnoUted) 

5.  One  having  authority  under  a  will  to 
veil  real  estate  does  not  lose  that  authority 
by  applying  to  the  court  for  a  settlement 
of  the  estate,  which  directs  him  to  proceed 
to  sell  under  the  authority  and  responsibili- 
ties conferred  by  the  will,  so  as  to  make  the 
flale  invalid  unless  confirmed  by  the  court. 
Haggin  v.  Straus,  50:  643,  146  S.  W.  391, 
148  Ky.  140. 

6.  An  order  filling  a  vacancy  in  a  trus- 
teeship created  by  will  need  not  confer  ex- 
press authority  upon  the  appointee  to 
exercise  a  power  of  sale  conferred  by 
the  will,  where  the  will  confers  power  up- 
on the  trustees  as  such,  so  that  it  attaches 
-to  the  office.  Haggin  v.  Straus,  50:  64a, 
146  S.  W.  391,  148  Ky.  140.         (Annotated) 

7.  The  power  of  sale  given  the  execu- 
tors by  a  will  must  be  deemed  to  have  been 
so  coupled  with  an  interest  that,  even  if 
not  mandatory,  it  may  be  exercised  by  the 
survivor,  where  to  such  power  was  added 
the  active  and  continuing  duty  of  managing 
the  property,  making  disposition  thereof, 
and  changing  investments,  the  will  pro- 
viding that  debts  were  to  be  paid,  and  that 
the  executors  were  to  care  for  the  slaves, 
and  that  if,  in  their  discretion,  it  became 
necessary,  they  were  to  sell  and  reinvest 
the  proceeds,  and  wer^  to  exercise  a  sound 
discretion  in  the  management,  disposition, 
and  investment  of  the  estate  for  the  bene- 
fit and  advantage  of  the  testator's  wife  and 
children.  Wilson  v.  Snow,  50:  6o4»  57  L. 
«d.  807,  33  Sup.  Ct.  Rep.  487,  228  U.  S.  217. 

(Annotated) 

PREFERENCES. 

By  insolvent  bank,  8e«  Banks,  3,  4. 

PREJUDICIAL    ERROR. 

See  Appeal  and  Error. 

PREMIUMS. 

For  insurance,  see   Insurance,  7. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  15. 
In  general,  see  Evidence,  1-9. 

PRICES. 

Attempt  to  regulate  price  at  which 
patented  article  may  be  resold,  see 
Patents. 

PRINCIPAL    AND    AGENT. 
Agent's  authority. 

Presumption  and  burden  of  proof  as  to 
authority,  see  Evidence,  4. 

Authority    of    agent    as    question    for 
jury,  see  Trial,  8. 
40  LJt.A.(N.S.) 


Ratification  by  corporation  of  act  of 
ofticer  or  agent,  see  Corporations^ 
3,  4. 

1.  "Agency  or  authority  by  estoppel" 
arises  in  those  cases  where  the  principal, 
by  his  culpable  negligence,  permits  his 
agent,  by  an  unquestioned  course  of  deal- 
ing, to  exercise  powers  not  granted  to  him, 
in  consequence  of  which  third  persons  deal- 
ing with  the  agent  are  in  good  faith  justi- 
fied in  believing  him  to  possess  the  pow- 
ers exercised.  Dispatch  Printing  Qfi^  v. 
National  Bank  of  Commerce,  50:  74,  124  N. 
W.  236,  109  Minn.  440. 

2.  The  "apparent  authority"  of  an 
agent  is  that  which,  though  not  actually 
granted,  the  principal  knowingly  permits 
the  agent  to  exercise,  or  which  he  holds  him 
out  as  possessing.  Dispatch  Printing  Co. 
v.  National  Hank  of  Commerce,  50:  74,  124 
N.   W.  236,   109  Minn.  440. 

3.  "Express  authority"  of  an  agent  is 
that  which  the  principal  directly  grants  to 
him;  and  this  includes  by  implication, 
whether  the  agency  be  general  or  special, 
all  such  powers  as  are  necessary  and  proper 
as  a  means  of  effectuating  the  purposes  for 
which  the  agency  was  created.  Dispatch 
Printing  Co.  v.  National  Bank  of  Com- 
merce, 50:  74,  124  N.  W.  236,  109  Minn.  440. 

4.  An  agent  for  the  purpose  of  soliciting 
advertising,  and  collecting  accounts  due 
therefor,  has  no  implied  authority  to  in- 
dorse checks  payable  to  his  principal,  though 
delivered  to  him  in  payment  of  accounts 
in  his  hands  for  collection.  Dispatch  Print- 
ing Co.  V.  National  Bank  of  Commerce,  50: 
74,  124  N.  W.  236,  109  Minn.  440. 
Rights  and  liabilities  of  agent. 

5.  It  is  the  duty  of  an  agent  who  would 
avoid  personal  liability  to  disclose  his 
principal,  and  not  the  duty  of  the  party 
with  whom  he  contracts  to  discover  him. 
Curtis  y.  Miller,  50:  601,  80  S.  E.  774,  — 
W.  Va.  — . 

6.  One  who  performs  services  at  the 
request  of  an  agent  who  fails  to  disclose 
in  an  unmistakable  manner  his  principal, 
for  whom  the  request  is  made,  may  recover 
of  the  agent  therefor.  Curtis  y.  Miller,  50: 
601,  80  S.  E.  774,  —  W.  Va.  — . 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  Bonds. 

Surety  on  bail  bond,  see  Bail  and  Re- 
cognizance. 

Liability  on  bond  of  executor  or  ad- 
ministrator, see  Executors  and  Ad- 
ministrators, 2. 

Change  of  surety's  position  which  will 
entitle  him  to  rely  on  estoppel, 
see  Estoppel,  1. 

Notice  to  surety  of  broker  that  cus- 
tomer's notes  taken  as  collateral 
security  were  executed  in  gaming 
transactions,  see  Notice. 

Set-off  by  surety,  see  Set-Off  and  Coun- 
terclaim, 2,  3. 

1.  The  surety  on  the  note  of  a  minor, 
given  in  payment  for  real  estate,  is  dis- 
charged from  liability  thereon,  where  the 
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minor,  on  becoming  of  age,  disaffirmB  the 
contract  and  restores  the  property  pur- 
chased. Evants  v.  Taylor,  50:  xxx3»  137  Pac. 
683,  —  N.  M.  — . 

2.  A  surety  on  a  promissory  note  is 
not  discharged  from  liability  by  an  ex- 
tension of  time  granted  the  principal,  where 
the  makers  are  not  precluded  from  paying 
the  note  prior  to  the  expiration  of  such 
an  extension,  and  the  extension  granted  is 
without  consideration.  Southard  v.  Latham, 
50:  871,  138  Pac.  205,  —  N.  M.  — . 

PRISONERS. 

Implied  contract  to  pay  for  services  of 
physician   to,  see  Contracts,  2. 

PROBATE. 

Of  will,  sec  Wills,  1. 

PROBATE  TAX. 

Validity  of,  see  Constitutional  Law,  6; 
Taxes,   18. 

Title  of  statute  imposing  probate  tax 
or  fee,  sec  Statutes,  3,  4. 

Statute  imposing,  as  special  legisla- 
tion, see  Statutes,  5. 

Recovering  back  tax  paid  under  duress, 
see  Assumpsit. 

PROPERTY. 

In  wild  animal,  see  Animals. 

Membership  in  board  of  trade  as  prop- 
erty, see  Board  of  Trade. 

Property  right  in  public  office,  see  Of- 
ficers, 8. 

PROXIMATE  CAtTSE. 

The  fact  tliat  a  signal  to  start  a 
train  is  given  by  the  fireman,  instead  of 
the  conductor,  who  should  have  given  it, 
does  not  justify  one  in  crossing  between  two 
cars  that  might  be  moved  at  any  moment, 
and  certainly  cannot  be  said  to  be  the  proxi- 
mate cause  of  the  accident.  Piatt  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  50:  1012,  64  So.  282, 
—  La.  — . 

PUBLIC   CONTRACT. 

Implied  contract,  see  Contracts,  2. 

PUBLIC  IMPROVEMENTS. 

Validity  of  agreement  by  contractor  to 
secure  consent  of  property  owners 
to  improvement,  see   Contracts,  9. 

Effect  of  indirect  interest  of  public 
officer  in  performance  of  contract, 
see  Contracts,  11. 

Raising  question  of  proper  performance 
of  contract,  so  as  to  justify  assess- 
ment therefor,  in  proceeding  to  en- 
join payment  for  work,  see  Injunc- 
tion, 4. 

RemonRtrance  ngatnst  Improvement. 

1.  The  doctrine  of  equitable  conversion 
will  not  preclude  the  owners  of  an  interest 
in  the  proceeds  of  a  sale  of  realty  directed 
to  be  made  upon  the  death  of  a  life  tenant, 
by  a  will  which  does  not  express  an  in- 
tention to  pass  title  to  the  executor,  from 
being  counted  as  "landowners,"  for  the 
60  L.R.A.(N.S.) 


purpose  of  determining  the  sufficiency  of  • 
remonstrance  against  a  proposed  public 
improvement.     Lantz   v.   Carawav,    50: 32, 

103  N.  E.  335,  —  Ind.  —.  (Annotated) 

2.  The  trustee  of  a  township,  a  high* 
way  in  which  will  be  benefited  by  a  pro- 
posed public  drain,  must  be  counted  as  a 
'^landowner,"  for  the  purpose  of  determin- 
ing the  sufficiency  of  a  remonstrance. 
Lantz  V.  Caraway,  50:  32,  103  N.  E.  335^ 
—  Ind.  — . 

Assessments. 

3.  A  corner  lot  must  be  assessed  for  the 
full  number  of  feet  abutting  lengthwise  up- 
on an  improvement,  although  it  fronts 
breadtliwise  upon  another  street,  under  a 
statute  providing  for  the  ast-essment  of 
costs  and  expenses  of  street  improvements 
in  municipalities  **by  the  foot  front  of  the 
property  bounding  and  abutting  on  the  im- 
provement."   Youngstown  v.  Fishel.  50:  gai^ 

104  N.  E.  141,  —  Ohio  St.  — .     ( Annotated  > 

PUBLIC  MONEY. 

1.  Under  the  New  Mexico  Constitution 
the  governor,  secretary  .of  state,  and  attor- 
ney general  have  power  to  eliminate  by 
means  of  disapproval  any  given  form  or 
forms  of  investment  for  the  school  fund  of 
that  state  and  thereby  bring  a  state  treas- 
urer to  one  single  form  of  investment,  and 
in  sucli  event  he  is  subject  to  mandamus  to 
perform  all  acts  necessary  to  accomplish 
the  same.  State  v.  Marron,  50:  274,  137 
Pac.  845,  —  N.  M.  — . 

2.  A  joint  resolution  of  the  legislature 
requiring  the  deposit  of  school  funds  in 
banks  is  beyond  legislative  power  and  void 
where  the  Constitution  confers  upon  the 
governor,  secretary  of  state,  and  attorney 
general  the  power  to  approve  or  disapprove 
any  proposed  investment  of  these  funds.  * 
iState  V.  Marron,  50:  274,  137  Pac  845,  — 
N.  M.  — . 

3.  The  deposit  of  the  permanent  school 
fund  of  the  state  in  interest-bearing  de- 
posits in  banks,  under  the  provisions  of 
Joint  Res.  No.  14  (Laws  of  N.  M.  1913,  p. 
174),  is  an  investment  of  the  same.  State 
v.  Marron,  50:  274,  137  Pac.  845,  —  N.  M. 
— .  'Annotated) 

4.  The  payment  out  of  the  common 
school  fund  for  the  transportation  of  pupils- 
living  more  than  2  miles  from  a  consoli- 
dated school  is  not  a  diversion  of  the  fund 
to  noneducational  purposes.  Bufkin  v.  Mit- 
chell, 50:  428,  63  So.  458,  —  Miss-  — . 

(Annotated! 

PUBLIC  POLICY. 

See  Contracts,  9-11. 


PUBLIC   PROPERTY. 

Lien  on,  see  Mechanics'  Liens,  2. 
Exemption  of,  from  taxation, 

e-8. 

PUBLIC  SCHOOLS. 

See  Schools. 


PUBLIC  SERVICE  COMMISSION. 

Review  of  orders  of,  see  Courts,  1 


PUBUC  SERVICE  OORPORATIONS— RELEASE. 
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PUBIilC    SKUVICK    CORPORATIONS. 

Necessity  of  making  compensation  on 
taking  of  property  of,  see  Eminent 
Domain,  5. 

J^UBIilC  WATSR  SUPPLY. 

See  Waters. 


PULLMAN  CARS. 

Liability  of  carrier  for  injury  to 
ployee  on,  see  Carriers,  15. 

tPUNITIVE  DAMAGES. 

See  Damages,  1. 


<iUITCLAIM  DEED. 

Assumption  of  contract  by  acceptance 
of  quitclaim  deed  of  all  the  grant- 
or's "contracts,  rights,  and  inter- 
ests,'* see  Pleading,  2. 

KAILROAD  COMMISSION. 

Permitting  commission  to  exercise  right 
of  eminent  domain  and  to  assess 
the  damages,  see  Eminent  Domain, 
3. 

Under  a  constitutional  amendment 
that  no  provision  of  the  Constitution  shall 
be  considered  as  a  limitation  upon  the  au- 
thority of  the  legislature  to  confer  powers 
upon  the  railroad  commission  created  by 
Bucli  amendment,  declaring  that  the  power 
of  the  legislature  to  confer  powers  upon  the 
commission  is  plenary  and  unlimited  by 
any  provision  in  the  Constitution,  the  legis- 
lature may  limit  a  review  of  the  decisions 
of  the  commission  to  the  supreme  court, 
thereby  interfering  with  the  constitutional 
powers  of  the  superior  court,  and  permit  a 
review  by  the  supreme  court  of  constitution- 
al questions,  thereby  enlarging  its  consti- 
tutional powers.  Pacific  Teleph.  &  Teleg. 
Co.  V.  Eshleman,  50:  652,  137  Pac.  1119, 
106  Cal.  640. 

RAILROADS. 

As  carriers,  see  Carriers. 

Liability  of  railroad  which  has  cut  gap 
in  fence  for  injury  to  crops  by 
trespassing  cattle,   see   Crops. 

Evidence  as  to  liability  for  injury  to 
occupant  of  building  on  right  of 
way  through  derailment  of  train, 
see  Evidence,  30. 

Relation  to  servants,  see  Master  and 
Servant. 

Agreement  by  city  to  bear  part  of  ex- 
pense of  strengthening  city  bridge 
for  railroad  purposes,  see  Munici- 
pal Corporations,  2,  3. 

Liability  for  nuisance,  see  Nuisances.  1. 

Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

As  to  railroad  commission,  see  Rail- 
road Commission. 

1.  A  railroad  company  which  baa  per- 
mitted a  building  to  be  maintained  on  its 
right  of  way  openly,  continuously,  and 
under    claim   of    right   for    the    limitation 

1»eriod,  must  exercise  ordinary  care  to  avoid 
njury  to  its  occupants  by  the  derailment 
SO  L.RJL.(N.S.) 


of  its  trains  and  their  collision  with  the 
building,  even  through  acts  of  mere  omis- 
sion. Gilligan  v.  Denver  A  R.  G.  R.  Co. 
50:  xigx,  136  Pac.  968,  —  Utah,  — . 

(Annotated) 
Contributory  negligence. 

2.  It  is  negligence  for  one  to  attempt 
to  pass  between  two  cars  of  a  train  coupled 
to  an  engine  which  is  standing  still,  and 
may  move  at  any  moment,  and  one  who 
has  been  injured  while  so  doing  will  not  be 
allowed  to  recover  on  the  ground  that  the 
train  was  blocking  a  street  or  passageway 
for  an  unreasonable  length  of  time.  Piatt 
V.  Vicksburg,  S.  &  P.  R.  Co.  50:  xoia,  64 
So.  282,  —  La.  — .  (Annotated) 

3.  A  plaintiff  attempting  to  cross  be- 
tween cars  of  a  train  standing  still  cannot 
escape  the  legal  effects  of  his  negligence  by 
asserting  that  there  was  no  danger  is  cross- 
ing while  the  train  was  still,  but  there  was 
danger  only  when  it  moved,  because  it  was 
his  failure  to  anticipate  that  the  train 
would  move  that  constituted  negligence  on 
his  part.  Piatt  v.  Vicksburg,  S.  &  P.  R. 
Co.  50:  xoia,  64  So.  282,  —  La.  — . 

4.  There  is  no  oblig&tion  resting  on  a 
train  crew  to  assume  that  someone  will  take 
the  risk  of  crossing  between  the  cars  of  the 
train,  and  unless  it  can  be  shown  that  the 
crew  knew  that  someone  was  doing  so,  and 
moved  the  train  in  spite  of  that  fact,  the 
railroad  company  will  not  be  liable  to  one 
so  injured.  Piatt  v.  Vicksburg,  S.  A  P.  R. 
Co.  50:  xoia,  64  So.  282,  —  La.  — . 

RATIFICATION. 

By  corporation,  see  Corporations,  3,  4. 

REAL  PROPERTY. 

Jurisdiction  of  property  generally,  see 

Courts,  1,  2. 
Dedication  of,  see  Dedication. 
Sale  of,  by  executor,  see  Excuturs  and 

Administrators,  1. 

RECALL. 

See  Initiative,  Referendum,  and  Recall. 

RECOGNIZANCE. 

See  Bail  and  Rcognizonce. 

RECORD. 

On  appeal,  see  Appeal  and  Error,  8-8. 

Parol  evidence  as  to,  see  Evidence,  12. 

Impeachment  of  officer  for  failure  to 
keep  accurate  record  of  imposition 
of  fines  or  costs,  see  Officers,  14. 

REFERENDUM. 

See  Initiative,  Referendum,  and  Recall. 

REFRIGERATING  PLANT. 

Acceptance  of,  by  purchaser,  see  Sale,  0. 
Breach  of  warranty  on  sale  of,  see  Sale, 
10. 

RELEASE. 

Effect  of  provision  for,  in  assignment 
for  creditors,  see  Assignment  for 
Creditors. 
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RELIGIOUS  FREEDOMS-SALS. 


Agreement  to  give  permanent  emploj- 
ment  as  consideration  for  release, 
see  Corporations,  1. 

Of  surety,  see  Principal  and  Surety. 

Securing  a  release  from  an  employee 
whose  hand  is  so  burned  as  to  require  the 
transplanting  of  a  large  piece  of  skin  from 
the  body  and  a  serious  operation  to  loosen 
its  tendons,  by  stating  that  the  injuries 
are  slight,  that  the  tendons  are  not  in- 
jured, and  that  the  injury  will  be  well  in 
two  or  three  weeks,  Is  such  fraud  as  will 
avoid  the  release.  Haigh  v.  WJilte  Way 
Laundry  Co.  50:  1091,  145  N.  W.  473,  — 
Iowa,  — .  (Annotated) 

RELIGIOrS  FREEDOM. 

In  genera],  see  Constitutional  Law,  0. 

REMITTITTTR. 

On  appeal,  see  Appeal  and  Error,  82. 

REMONSTRANCE. 

Against  public  improvement,  see  Pub- 
lic Improvements,  1,  2. 

REMOVAL. 

Of  officer,  see  Officers,  9,  10. 

REMOVAL  OP  CAUSES. 

1.  An  action  for  personal  injuries 
brought  in  a  state  court  outside  the  terri- 
torial jurisdiction  of  the  Federal  court  of 
the  district  of  either  plaintiflT's  or  de- 
fondant's  residence  cannot  be  removed  to 
the  Federal  court  under  the  statute  which 
requires  actions  founded  on  diversity  of 
citizenship  to  be  brought  only  in  the*  dis- 
trict of  the  residence  of  either  plaintiff  or 
defendant.  St.  Louis  &  S.  F.  R.  Co.  v. 
Kitchen,  50:  828,  136  S.  W.  970,  98  Ark. 
607.  (AnnoUted) 

2.  A  statement  in  a  complaint  to  re- 
cover damages  for  personal  injuries,  that 
plaintiff  is  a  citizen  of  a  certain  county  of 
the  state  which  is  in  a  jurisdictional  "dis- 
trict of  the  Federal  court  different  from 
that  of  the  county  where  the  suit  is  brought, 
is  not  in  conflict  with  a  statement  in  a 
petition  to  remove  the  cause  to  the  Fed- 
eral court,  that'  plaintiff  is  a  resident  of 
the  state,  and  therefore  the  court  may  con- 
sider the  allegation  of  the  complaint  in  de- 
termining the  right  of  removal.  St.  Louis 
A,  S.  F.  R.  Co.  V.  Kitchen,  50:  8a8,  136  S. 
W.  970,  98  Ark.  607. 

RENT. 

Liability  for,  generally,  see  Landlord 
and  Tenant,  6,  6. 

REPETITION. 

Of  libel  or  slander,  see  Libel  and  Slan- 
der, 1. 
Of  instructions,  see  Trial,  16. 

REPRESENTATIONS. 

Estoppel  by,  see  Estoppel,  1,  4,  6. 

REPUBLICAN  GOVERNMENT. 

Guarantv  of,  see  Constitutional  Law,  7. 
50  L.R.A.(N.S.) 


REFUGNANCT. 

Between  provisions  of  will,  see  Wifls,  2. 

RESCISSION. 

Of  sale,  see  Sale,  19. 

REVIVAL. 

Of  insurance  policy,  see  Insnrmnoe,  8. 

RULES. 

Of  clearing  house,  see  Banks,  2. 
Of  carrier,  see  Carriers,  1,  10. 

RULES  OF  DECISION. 

See  Courts,  9. 

SALE. 

Restrictions  on  resale  of  patented  arti- 
cle, see  Patents. 
Under  powers,  see  Powers. 
Tax  sate,  sec  Taxes,  12-16. 
By  trustee,  see  Trusts,  3. 

1.  Transfers  of  property  made  to  in- 
nocent third  parties,  in  violation  of  a  re> 
straining  order,  are  not  void  or  voidable 
because  made  in  disregard  of  such  order. 
Southard  v.  Latham,  50:  871,  138  Pac.  205^ 
—  N.  M.  — .  (Annotated) 
Papsln^  of  title;  delivery. 

2.  Tlio  prima  facie  rule  of  construction 
of  a  contract  for  the  sale  of  goods  not  is 
existence,  but  to  be  produced  by  the  seller. 
is  that  the  parties  intended  that  the  prop- 
perty  should  vest  in  the  buyer  and  the  right 
to  the  price  in  the  seller  as  soon  as  the 
contract  came  to  relate  to  specific  ascer- 
tained goods;  and  the  inquiry  in  such  & 
case  must  alwavs  be  whether  there  is  anv 
suflicient  indication  of  a  contrarv  intention. 
Stewart  v.  Henningsen  Produce  Co.  50:  in, 
129  Pac.  181,  88  Kan.  521.         (Annotated) 

3.  Where  the  goods  contracted  for  are 
an  entire  quantity,  and  there  is  nothing  in 
the  circumstances  of  the  case  to  indicate  a 
contrary  intention,  the  risk  of  loss  attaches 
to  the  quantity  of  goods  only  when  com- 
pleted and  ready  for  delivery,  and  not  to 
each  separate  instalment  as  completed  and 
readv  for  deliverv.  Stewart  v.  Henningsen, 
50:  III,  129  Pac*  181,  88  Kan.  521. 

4.  Where,  upon  a  purchase  and  sale  of 
a  certain  quantity  of  "whites'*  and  "yolks**" 
of  eggs,  to  be  converted  by  the  vendor  into 
a  pr^uct  known  as  "egg  meats,"  and  put 
by  him  in  cans  of  a  certain  weight,  and 
placed  in  cold  storage,  to  be  delivered  "f. 
o.  b."  the  vendor's  station  as  ordered  out 
by  the  purchaser,  the  vendor  to  pay  all 
charges  up  to  January  Ist  for  "storage, 
insurance,  and  interest,"  it  appears  that 
the  quantity  bargained  for  was  completed 
so  that  nothing  remained  to  be  done  there- 
on by  the  vendor  to  put  the  goods  in  a  de- 
liverable state,  and  was  stored,  in  the  previ- 
ous October,  such  date  of  the  completion  of 
the  preparation  of  the  entire  quantify  bar- 
gained for  determined  the  time  of  the  pass- 
ing of  title  to  the  property,  and  any  loss 
occurring  after  that  time  falls  upon  the 
purchaser.  Stewart  v.  Henningsen  Produce 
Co.  50:  XII,  129  Pac.  181,  88  Kan.  521. 
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5.  A  Btipulmtion  in  a  contract  for  the 
purchase  of  a  product  to  be  prepared  by  the 
vendor  from  the  wliites  and  volks  of  eggs, 
that  the  vendor  should  pay  tlie  cost  of  in- 
surance of  the  product  up. to  a  certain  date, 
does  not  necessarily  determine  that  the  risk 
of  loss  was  assumed  by  the  vendor,  nor  that 
the  title  is  to  be  retained  by  him  until  this 
date.  Stewart  v.  Hcnningsen  Produce  Co. 
50:  1x1,  129  Pac.  181,  88  Kan.  521. 
Acceptance  of  article  sold. 

Evidence  as  to  intent  of  buyer,  see  Evi- 
dence, 18. 

Evidence  as  to  use  of  machine  after  suit 
brought  for  its  price,  see  Evidence, 
32. 

6.  Acceptance  of  machinery  after  trial 
waives  a  right  of  action  for  breach  of  war- 
ranty, where  the  contract  provides  that  such 
acceptance  shall  be  in  full  discharge  of  the 
agreements  contained  in  the  contract.  Fred 
W.  Wolf  Co,  V.  Monarch  Refrigerating  Co. 
50:  808,  96  N.  E.  1063,  252  111.  491. 

7.  Continued  use  by  one  who  has  bought 
machinery  on  approval,  after  a  written  noti- 
fication of  rejection  and  after  expiration  of 
the  time  within  which  rejection  is  to  be 
made,  constitutes  an  acceptance  if  the  seller 
is  insisting  that  it  has  complied  with  its 
contract,  although  its  agent  instructs  the 
buyer  to  use  the  machinery,  that  it  will  run 
satisfactorily.  Fred  VV.  Wolf  Co.  v.  Mon- 
arch Refrigerating  Co.  50:  808,  96  N.  E. 
1063,  252  111.  491.  (Annotated) 

8.  Retention  of  an  engine  which  does 
not  fulfil  the  warranty,  beyond  the  time 
fixed. by  the  contract  for  its*  return  at  the 
request  of  the  vendor  to  enable  him  to  ad- 
just it,  does  not  waive  the  right  to  rescind. 
I^renz  v.  Hart-Parr  Co.  50:  796,  131  N.  W. 
446,  146  Wis.  261. 

9.  The  necessity  of  keeping  a  refrigerat- 
ing plant  in  operation  to  preserve  stock  on 
hand  will  not  prevent  operation  beyond  the 
time  fixed  for  trial,  from  effecting  an  ac- 
ceptance. Fred  W.  Wolf  Co.  v.  Monarch 
Refrigerating  Co.  50:808,  96  N.  E.  1063, 
252  111.  491. 

10.  The  size  and  weight  of  machinery 
bought  on  approval  will  not  prevent  its  use 
after  the  time  limited  for  rejection,  from 
operating  as  an  acceptance.  Fred  W.  Wolf 
Co.  V.  Monarch  Refrigerating  Co.  50:  808, 
96  N.  E.  1063,  252  111.  491. 
Warranty;  breach  of. 

Stipulations  in  contract'  as  to  damages 
in  case  of  breach,  see  Damages,  2. 

Evidence  on  question  of  damages  for 
breach  of  contract  by  purchasei^, 
see  Evidence,  21. 

Counterclaim  for  damages  from  breach 
of  warranty  in  action  for  purchase 
price  of  article  sold,  see  -Set-Off 
and  Counterclaim,  1. 

11.  Although  promises  made  by  the 
seller  of  a  portable  sawmill  subsequent  to 
the  delivery  of  the  mill,  to  furnish  steel 
pinions  as  called  for  in  the  contract,  instead 
of  cast-iron  pinions,  which  were  furnished, 
are  not  treated  as  giving  the  purchasers  an 
independent  cause  of  action  in  case  of 
breach,  such  promises  and  attempted  per- 
60  L.R.A.(N.S.) 


formances  are  evidence  of  waiver  of  the 
written  notice  stipulated  in  the  contract 
of  sale  as  a  prerequisite  to  any  claim  for 
damages  against  the  sellers.  Detwiler  v. 
Downes,  50:  753,  137  N.  W.  422,  119  Minn 
44. 

12.  There  is  no  breach  of  the  warranty 
of  sale  of  a  hay  press  designed  to  make 
smaller  bales  than  other  presses,  and  war- 
ranted to  ''do  more  work  with  the  same 
exertion  than  any  two-horse  power  press 
on  the  market,"  where  the  press  worked 
satisfactorily,  in  making  the  balt>d  it  was 
designed  to  make,  but  required  more  power 
when  used  to  make  larger  bales.  Auto- 
Fedan  Hay  Press  Co.  v.  Ward,  50:  783, 
131  Pac.  595,  89  Kan.  218. 

13.  The  remedy  for  breach  of  a  war- 
ranty of  a  horse,  which  undertakes  in  case 
he  does  not  prove  to  be  as  warranted,  and 
is  returned  in  sound  health  and  flesh  by 
specified  date,  to  replace  him  with  another 
of  equal  value,  is  limited  to  a  return  of  the 
horse  according  to  the  terms  of  the  contract. 
J.  Crouch  &  Son  v.  Leake,  50:  774,  157  S. 
W.  300,  108  Ark.  322.  (Annotated) 

14.  The  placing  by  a  nurseryman  in  a 
contract  for  sale  of  fruit  trees  to  an  inex- 
perienced buyer,  the  correspondence  of 
which  with  the  order  cannot,  to  his  knowl- 
edge, be  determined  for  several  years,  of  an 
agreement  to  replace  trees  which  do  not 
prove  true  to  name,  or  to  refund  the  price^ 
does  not  relieve  him  from  damages  for  losa 
and  expenses  suffered  by  the  buyer  in  case 
they  do  not  prove  to  be  true  to  name.  San- 
ford  V.  Brown  Bros.  Co.  50:  778,  101  N.  E^ 
797,  208  N.  Y.  90.  (Annotated) 

15.  The  purchaser  of  a  farm  implement 
under  a  warranty  including  a  provision 
that,  if  it  does  not  work  satisfactorily,  the 
purchaser  shall  notify  the  seller,  who  may 
send  an  expert  to  adjust  it,  and,  if  the 
seller's  expert  or  agents  fail  to  make  it 
work  satisfactorily  the  seller  shall  take  it 
back  and  refund  the  purchase  price,  must 
test  the  machine  fairly,  and,  if  it  does  not 
comply  with  the  contract,  must  give  the  re- 
quired notice,  and,  if  the  seller  fails  to  make* 
it  work  satisfactorily,  must  return  the  ma- 
chine within  a  reasonable  time.  Auto- 
Fedan  Hay  Press  Co.  v.  Ward,  50:  783,  131 
Pac.  595,  89  Kan.  218.  (Annotated) 

16.  Notice  of  needed  help   "to  get  full 
power  out  of  a  threshing  engine  complies- 
with  a  provision  in  a  contract  warranting^ 
the  engine  to  develop  a  specified  horse  power 
but  requiring  notice  within  a  certain  time 
of  the  first  use  of  the  engine  of  failure  to- 
comply  with  the  warranty,  stating  particu- 
larly wherein   it  fails  to  do  so,  especially 
where  the  vendor  evinces  an   intention   to 
treat  it  as  sufficient.     Lorenz  v.  Hart-Parr- 
Co.  50:  796,  131  N.  W.  446,  146  Wis.  261. 

17.  Notification  by  the  vendor  of  an  en- 
gine in  response  to  a  notice  that  the  engine- 
does  not  fulfil  the  warranty,  that  its  agent 
will    call,    and    the    latter 's    assurance,    on 
calling,  that  he  was  the  one  upon  whom  to- 
call  for  assistance,  followed  by  his  sending' 
an  expert  to  adjust  the  machine  when  noti- 
fied to  do  so,  is  a  recognition  of  the  sufB- 
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ciency  of  the  original  notice.  Lorenz  v. 
Hart-Parr  Co.  50:  796,  131  N.  W.  4*6,  146 
Wis.  261.  (Annotated) 

18.  Money  damages  cannot  be  recovered 
because  of  failure  of  a  refrigerating  plant 
to  comply  with  the  specifications,  if  the 
contract  provides  that  in  case  the  plant  does 
not  fulfil  the  conditions  of  the  contract  the 
contractor  shall  be  allowed  to  enter  and 
removed  it  upon  refunding  the  payments 
which  had  been  made  upon  the  contract. 
Twin  City  Creamery  Co.  v.  Godfrey,  50:  805, 
142  N.  W.  362,  176  Mich.   iqO. 

(Annotated) 
Kesclssion. 

Time  for  exercise  of  option  to  rescind 
sale,  see  Contracts,  6,  6. 

19.  The  purchaser  of  a  hay  press  who 
has  used  the  same  about  thirteen  months 
After  discovering  defects  therein  is  not  en- 
titled to  rescind  the  contract  of  purchase. 
Auto-Fedan  Hay  Press  Co.  v.  Ward,  50:  783, 
131  Pac.  595,  89  Kan.  218. 

• 

SCHOOIiS. 

Holding  Sunday  school  or  religious 
meetings  in  schoolhouse,  see  Con- 
stitutional Law,  6. 

Mandamus  to  compel  closing  of  school- 
house  against  religious  meetings, 
see  Mandamub.  2. 

Parol  evidence  as  to  minutes  of  school 
meeting,  see  Evidence,  12. 

Mandamus  to  school  officers,  see  Man- 
damus, 2-4. 

Jurisdiction  of  mandamus  proceedings 
against  officer,  see  Appearance. 

Investment  of  school  money,  see  Public 
Moneys,   1-3. 

Separate  listing  of  property  of  white 
and  colored  persons  for  taxation  as 
basis  of  apportionment  of  school 
fund,  see  Taxes,  9. 

Transportation  of  pupils. 

Payment  for  transportation  of  pupils 
out  of  common  school  fund,  see 
Public  Moneys,  4. 

1.  A  statute  which  extends  to  a  school 
•district  formed  by  the  consolidation  of  two 
or  more  schools,  the  right  to  make  its  school 
A  graded  school  having  the  privileges  grant- 
ed to  separate  school  districts,  is  not  viola- 
tive of  a  constitutional  provision  for  a  uni- 
form system  of  free  public  schools.  Bufkin 
V.  Mitchell,  50:  428,  63  So.  458,  —  Miss.  — . 

2.  The  requirement  of  uniformity  in 
Ihe  public  school  system  contained  in  a  con- 
:situtional  provision  making  it  the  duty 
of  the  legislature  to  encourage,  by  all  suit- 
able means,  the  promotion  of  intellectual, 
■scientific,  moral,  and  agricultural  improve- 
ment, by  establishing  a  uniform  system  of 
free  public  schools,  and  requiring  that  pub- 
lic schools  sball  be  maintain^  in  each 
•school  district  in  the  county  for  at  least 
four  months  during  each  scholastic  year, 
is  not  violated  by  a  statute  which  provides 
for  the  transportation  at  public  expense  of 
pupils  living  2  miles  from  a  consolidated 
school,  and  for  the  raising  of  funds  to  main- 
tain such  schools  for  at  least  seven  months 
JK  L.R.A.(N.S.) 


in  each  scholastic  year.    Bufkin  v.  Mitchell, 
50:  428,  63  So.  458,  —  Miss.  — . 

(Annotated) 

3.  The  failure  of  a  statute  providing  for 
the  transportation  at  public  expense  of 
pupils  living  more  than  2  miles  irom  the 
school,  to  provide  a  maximum  amount  to 
be  paid  therefor,  does  not  render  it  uncon- 
stitutional. Bufkin  V.  Mitchell,  50:  428, 
63  So.  458,  —  Miss.  — . 

4.  A  statute  which  authorizes  the  coun- 
ty superintendent  and  board  of  trustees  for 
any  consolidated  school,  to  provide  means 
for  the  transportation  of  pupils  living  2 
miles  from  the  school,  the  necessary  expense 
to  be  paid  out  of  the  county  school  fund 
upon  the  filing  with  the  county  superin- 
tendent, at  the  end  of  each  scholastic  month, 
of  an  itemized  account  approved  and  certi- 
fied by  at  least  two  trustees,  is  not  objec- 
tionable as  committing  too  much  power  and 
discretion  to  the  countv  superintendent. 
Bufkin  V.  Mitchell,  50:  428,  63  So.  458,  — 
Miss.  — . 

Admission;   attendance. 

Jurisdiction  of  proceeding  to  compel  ad- 
mission of  pupil  to  school,  see  Ap- 
pearance. 

Mandamus  to  compel  admission  of 
child,  see  Mandamus,  4. 

Mandamus  to  compel  reinstatement  of 
pupil,  see  Mandamus,  3. 

5.  Children  of  Indian  blood  whose  par- 
ents are  citizens  of  the  United  States  and 
reside  in  a  particular  school  district,  con- 
forming to  the  customs  and  habits  of  civili- 
zation, are  entitled  to  attend  the  school  in 
such  district.  Crawford  v.  District  School 
Bd.  50:  X47,  137  Pac.  217,  —  Or.  — . 

(Annotatpd) 

6.  A  school  board  has  not,  in  the  ab- 
sence of  statutory  authority,  power  to  estab- 
lish separate  schools  in  the  district  for 
children  of  Indian  blood.  Crawford  v.  Dis- 
trict School  Bd.  50:  X47f  137  Pac.  217,  — 
Or.  — . 

Instruction. 

Mandamus  to  compel  reinstatement  of 
child  expelled  for  refusal  to  con- 
tinue certain  studies,  see  Man- 
damus, 3. 

7.  A  parent  has  the  right  to  make  a 
reasonable  selection  from  the  prescribed 
course  of  study  which  shall  be  carried  by 
his  child  in  the  free  public  schools  of  the 
state,  and  this  right  is  not  limited  to  any 
particular  school  nor  to  any  particular 
grade  in  any  of  such  public  schools.  State 
ex  rel.  Kelley  v.  Ferguson,  50:  266,  144  N. 
W.  1039,  —  Neb.  — . 


SEARCH  AND   SEIZimx:. 

Evidence  on  question  of  damages  for 
wrongful  search,  see  Evidence,  20. 

Sufficiency  of  proof  of  consent  to  search. 
see  Evidence,  36. 


SECRET  PROFITS. 

To  one  party  in  joint  adventure,  see 
Joint  Adventure,  1. 
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SEDUCTION. 

An  affianced  husband  has  no  cause  of 
action  against  one  responsible  for  the  se- 
(iiiction  of  his  affianced  wife,  or  for  the 
alienation  of  her  affections,  or  for  her  de- 
bauching, making  proper  the  breach  by  him 
of  the  marriage  contract.  Davis  v.  Condit, 
50:  142,  144  N.  W.  1089,  124  Minn.  365. 

( Annotated ) 

SERVICES. 

Implied  contract  to  paj  for,  see  Con- 
tracts, 1,  2. 

SET-OFF  AND  COUNTERCIiAIM. 

1.  A  counterclaim  for  special  damages 
from  breach  of  warranty  may  be  interposed 
in  an  action  for  the  purchase  price  of  a 
portable  sawmill,  notwithstanding  a  stipu- 
lation that,  if  the  machinery  proved  de- 
fective and  could  not  be  made  to  All  the 
warranty,  it  should  be  returned  and  a  new 
mill  furnished,  where  the  contract  called 
for  steel  pinions,  but  cast-iron  ones  were 
furnished,  which  broke,  and  the  sellers, 
when  notified,  promised  to  send  steel  pin- 
ions, but  sent  cast-iron  ones  instead,  re- 
newing and  breaking  the  promise  repeated- 
ly, which  resulted  in  frequent  interruptions 
in  the  work  of  the  mill  and  loss  to  the  pur- 
chasers. Detwiler  v.  Downes,  50:  753,  137 
N.  W.  422,  110  Minn.  44.  (Annotated) 

2.  The  provision  of  the  negotiable  in- 
struments act  making  the  signers  of  a  note 
primarily  liable  as  makers  does  not  prevent 
a  comaker  who  is  in  fact  a  surety  from 
being  treated  as  such  in  determining  his 
rif^ht  to  set-off  against  the  payee.  Knaffl  v. 
:McNichols,  50:  167,  169  S.  W.  838,  —  Tenn. 

3.  A  surety  on  a  note  payable  to  a 
bank  cannot,  upon  the  bank's  becoming  in- 
solvent, set  off  his  deposit  account  upon  the 
note,  if  the  principal  remains  solvent  and 
no  proceedings  have  been  taken  against  the 
surety.  Knaffl  v.  McNichols,  50:  167,  159 
S.  W.  838,  —  Tenn.  — .  (Annotated) 

SILENCE. 

Estoppel  by,  see  Estoppel,  2,  8. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING  CAR. 

Liability  of  carrier  for  injury  to  em- 
ployee on,  see  Carriers,  15. 

SPECIAL   INTERROGATORIES. 

See  Trial,  16. 

SPECIAL  LEGISLATION. 

See  Statutes,  5. 

SPECIAL  VERDICT. 

See  Trial,  18. 

SPEED. 

Of  train,  see  Carriers,  6. 


SPENDTHRIFT   TRtTSTS. 

See  Trusts,  6. 
BO  L.R.A.(N.S.) 
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STARE  DECISIS. 

See  Courts,  9. 

STATE. 

Application  to  state  agency  of  statute 
requiring  taking  of  bond  from  con- 
tractor for  protection  of  material- 
men, Hubcontractors,  etc.,  see 
Bonds,   1 . 

The  statute  (Code  Civ.  Proc.  §  419 
[Kan.  Gen.  Stat.  1«09,  §  6014])  providing 
for  the  recovery  of  damages  for  death  caused 
by  wrongful  act  was  in  force  before  the 
passage  of  the  act  ceding  to  the  United 
States  jurisdiction  over  tlie  Fort  Leaven- 
worth military  reservation  (chap.  60  Laws 
1875,  Gen.  Stat.  1909,  §  4584),  and  it  is 
no  defense  to  an  action  to  recover  such 
damages  against  a  power  company  supply- 
ing an  electric  current  for  arc  lighting  on 
such  reservation  that  the  death  occurred 
thereon.  Hoffman  v.  Leavenworth  Light, 
H.  &  P.  Co.  50:  574,  138  Pac.  632,  91  Kan. 
450. 

STATUTE  OF  FRAUDS. 

See  Contracts,  7,  8. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Effect  of  state  statutes  in  military  res- 
ervation   within    state,    see   State. 

Partial  Invalidity. 

1.  Where  a  part  of  a  statute  is  uncon- 
stitutional, that  fact  does  not  require  the 
courts  to  declare  the  remainder  void  also, 
unless  all  the  provisions  are  connected  in 
subject-matter,  depending  upon  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  m  meaning 
that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the 
other.  Mai  in  v.  La  Moure  County,  50:  997, 
145  X^  VV.  582,  27  N.  D.  140. 
Entitllnic;   expression  of  snbject. 

2.  The  title  of  an  act,  du;.,  "An  Act  to 
Regulate  the  Sale  or  Furnishing  of  Intoxi- 
cating Liquors,"  is  sufficiently  broad  to 
authorize  the  prohibition  of  the  sale  of 
such  liquors  to  certain  classes  of  citizens 
needing  special  protection.  Ex  parte  Le- 
winsky, 50:  1 156,  63  So.  577,  —  Fla.  — . 

3.  A  statute  providing  for  an  initial 
fee  of  $5  upon  estates  administered  in  the 
county  court,  and  a  further  fee,  upon  the 
determination  of  the  value  of  the  estate,  of 
$5  for  every  $1,000  or  fraction  thereof  in 
excess  of  the  first  thousand,  which  was  en- 
acted under  a  title,  viz.,  "An  Act  to  Amend 
§  ...  of  the  Revised  Codes  of  .  .  . 
relating  to  the  fees  of  county  courts,"  is, 
in  so  far  as  the  excess  over  and  above  the 
initial  fee  is  concerned,  in  violation  of  a 
constitutional  provision  that  no  bill  shall 
embrace  more  than  one  subject,  which  shall 
be  oxpresspd  in  its  title,  but  a  bill 
which  violates  this  provision  shall  be  in- 
validated thereby  only  as  to  so  much  there- 
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of  as  shall  not  be  so  expressed.  Malin  v. 
La  Moure  County,  50:  997,  145  N.  W.  682, 
27  N.  D.   140. 

4.  A  statute  providing  for  an  initial 
lee  of  $5  upon  estates  administered  in  coun- 
ty courts,  and  a  further  fee,  upon  the 
determination  of  the  value  of  the  estate,  of 
$5  for  every  $1,000  or  fraction  thereof  in 
excess  of  the  first  thousand,  which  was  en- 
acted under  the  title,  viz,,  "An  Act  to 
Amend   §     ...     of  the  Revised   Codes 

relating  to  the  fees  of  county 
courts,"  is,  in  so  far  as  the  additional  fee 
over  and  above  the  initial  fee  is  concerned, 
a  violation  of  a  constitutional  provision 
that  no  tax  shall  be  levied  except  in  pur- 
suance of  law,  and  every  law  imposing  a 
tax  shall  state  distinctly  the  object  of  the 
same,  to  which  only  it  shall  be  applied. 
Malin  v.  La  Moure  County,  50:  997,  145  N. 
W.  682,  27  N.  D.  140. 
liocal  or  special  legislation. 

5.  A  statute  relating  to  estates  ad- 
ministered upon  in  county  courts,  provid- 
ing for  an  initial  fee  of  $6,  and  a  further 
fee,  upon  the  determination  of  the  value 
of  the  estate,  of  $5  for  every  $1,000  or  frac- 
tion thereof  in  excess  of  the  first  thousand, 
is,  in  so  far  as  the  additional  charge  or  fee 
above  the  initial  fee  is  concerned,  in  viola- 
tion of  a  constitutional  provision  that  all 
laws  of  a  general  nature  shall  have  a  uni- 
"form  operation.  Malin  v.  La  Moure  County, 
50:  997,  145  N.  W.  682,  27  N.  D.  140. 

STOCKHOLDERS . 

Liability  of,  see  Corporations,  6. 

STOCK  RIGHTS. 

Relative  rights  of  life  tenant  and  re- 
maindermen as  to,  see  Life  Ten- 
ants, 6. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 

STRIKES. 

Injunction  against  picketing,  lee  Con- 
tempt; Injunction,  1. 

SUBJACENT  SUPPORT. 

Duty  of  miner  to  leave,  see  Mines. 

SUBROGATION. 

One  who  advances  money  to  a  trustee 
charged  with  the  duty  of  holding  land  in 
trust  until  the  ypungest  of  testator's 
children  becomes  of  age,  controlling  the 
property  and  supporting  the  children  from 
the  Income,  and  distributing  the  property 
among  the  children  at  the  termination  of 
the  trust,  to  take  up  a  maturing  mortgage 
which  testator  had  placed  on  the  property, 
and  takes  as  security  therefor  a  new  mort- 
gage which  the  trustee  did  not  secure  au- 
thority from  the  court  to  execute,  is  entitled 
to  subrogation  to  the  right  of  the  former 
mortgagee.  Berry  v.  Stigall,  50:  489,  162  S. 
W.  126,  263  Mo.  690.  (Annotated) 

SUBSCRIPTIONS. 

Consideration  for,  see  Contracts,  3,  4. 
To  corporate  stock,  see  Corporations,  6. 
50  L.R.A.(N.S.) 


SUCCESSION    TAX. 

See  Taxes,  17-20. 

SURETIES. 

See  Principal  and  Saretj. 

SURFACE   SUPPORT. 

Duty  of  miner  to  leave,  see  ^fines. 

SURGEONS. 

See  Physicians  and  surgeons. 

TAKING. 

What  constitutes,  see  Eminent  Domain, 
4. 

TAPPING. 

Of  telephone  wire,  see  Telephones. 

TAXES. 

Recovery  back  of  taxes  paid,  see  As- 
'sumpsit. 

Uniformity  and  equality  as  to  license 
tax,  see  License. 

Special  legislation  as  to  tax,  see  Stat- 
utes, 5. 

Doable  taxation. 

1.  The  taxation  of  a  board  of  trade 
membership  in  a  board  of  trade  which  pays 
taxes  on  its  physical  and  tangible  property 
is  not  double  taxation  where  the  board  does 
not  pay  taxes  upon  the  intangible  rights 
which  constitutes  the  value  of  a  member- 
ship. Re  Personal  Property  Taxes,  50:255, 
146  N.  W.   108,   124  Minn.  398. 

What   taxable. 

2.  A  board  of  trade  membership  is 
properly  taxable  as  personal  property  in  a 
a  state  the  settled  policy  of  which  as  ex- 
pressed in  its  Constitution,  statutes,  and 
decisions  is  that  all  property  within  the 
state  shall  be  taxed  unless  exempt,  although 
a  statute  enumerates  eleven  specific  classes 
of  personal  property  in  no  one  of  which  is 
a  board  of  trade  membership  included  by 
name.  Re  Personal  Property  Taxes,  50:  255, 
146  N.  W.  108,  124  Minn.  398.     (Annotated) 

3.  The  taxation  of  a  board  of  trade 
membership  does  not  violate  any  provision 
of  the  Federal  or  state  Constitution.  Re 
Personal  Property  Taxes,  50: 255,  146  N. 
W.  108,  124  Minn.  398. 

Exemptions. 

4.  A  constitutional  provision  exempting 
from  taxation  property  of  a  charitable  na* 
ture  in  accordance  with  the  policy  of  the 
state  is  not  construed  with  the  same  de^^ree 
of  strictness  as  obtains  in  cases  of  exemp- 
tions generallv.  Com.  v.  Lynchburg  Y.  M. 
C.  A.  50:  1197,  80  S.  E.  689,  116  Va.  745. 

5.  The  portion  of  a  Young  Men's  Chris* 
tian  Association  building  used  for  dormi- 
tories for  its  members,  for  the  use  of  which 
a  fee  is  charged  from  which  a  revenue  is 
acquired  which  is  used  in  the  work  of  the 
association,  is  not  subject  to  taxation  under 
a  constitutional  provision  exempting  from 
taxation  real  estate  belonging  to,  and  ac- 
tually and  exclusively  occupied  and  used  by, 
such  association,  although  another  section 
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provides  that  wlienever  a  building  or  any 
part  thereof  shall  be  leased  or  shall  be  a 
source  of  revenue  or  profit  it  shall  be  liable 
to  taxation,  since  the  dormitories  are  not 
leased,  and  their  purpose  is  not  for  revenue, 
but  to  assist  in  the  purposes  of  the  associa- 
tion. Com.  V.  Lynchburg  Y.  M.  C.  A. 
50:  1197,  80  S.  E.  689,  115  Va.  746. 

(Annotated) 

6.  A  general  exemption  from  taxation 
of  the  property  of  a  state  and  of  its  mu- 
nicipalities, contained  in  a  state  Constitu- 
tion and  the  statutes,  referred  to  the  mu- 
nicipalities of  the  state,  and  not  to  those 
of  another  state,  btate  ex  rel.  Taggart  v. 
Holcomb,  50:  243,  116  Pac.  251,  85  Kan. 
178. 

7.  A  municipality  which  goes  into  an- 
other state,  and  there  acquires  and  uses  a 
water  plant,  does  not  carry  with  it  any  of 
the  attributes  of  sovereignty  nor  exercise 
of  governmental  power.  Nor  has  it  any 
other  or  greater  right  there  than  any  other 
private  owner  of  property,  with  reference 
to  exemption  from  taxation.  State  ex  rel. 
Taggart,  v.  Holcomb,  50:  243,  116  Pac.  251, 
85  Kan.  178.  (Annotated) 

8.  A  water  plant  owned  by  a  munici- 
pality of  one  state  and  located  in  another 
is  subject  to  taxation  under  the  laws  of 
the  latter  state  although  the  Constitution 
of  the  latter  state  contains  a  provision  ex- 
empting from  taxation  all  property  used 
for  municipal  purposes  as  well  as  all  prop- 
erty of  any  city  or  town,  and  although 
the  municipality  is  a  part  of  a  munici- 
pality lying  in  both  states,  being  divid- 
ed only  by  the  state  line  running  through 
the  center  of  the  public  street,  and  the 
water  plant  of  both  are  contiguous  and 
arranged  so  that  connection  can  be  readily 
made  between  the  two.  State  ex  rel.  Tag- 
gart V.  Holcomb,  50:  243,  116  Pac.  261,  86 
Kan.  178. 

Assessment. 

9.  Nonobservance  of  a  statutory  provi- 
sion as  to  separate  listing  of  property  of 
white  and  colored  persons  for  taxation  as  a 
basis  for  apportionment  of  the  school  fund, 
does  not  vitiate  the  assessment.  Coles  v. 
Jamerson,  50:  407,  71  S.  E.  618,  112  Va. 
311. 

10.  Where  taxes  become  a  lien  on  the 
property  assessed,  to  be  collected  by  sale  of 
so  much  of  the  land  as  is  necessary  to  dis- 
charge the  tax  and  charges,  taxes  against 
land  held  in  common  cannot  be  assessed 
upon  the  undivided  interests  of  the  tenants. 
Curtiss  V.  Sheflield,  50:  402,  100  N.  E.  365, 
213  Mass.  230.  (Annotated) 

11.  Charging  land  devised  to  be  sold  to 
decedent  instead  of  to  his  estate,  as  re- 
quired by  statute,  does  not  vitiate  the  as- 
sessment where  he  died  in  a  county  other 
that  where  the  land  was  located,  and 
information  of  the  death  was  not  furnished 
to  the  authorities  of  the  latter  county. 
Coles  V.  Jamerson,  50:  407,  71  S.  E.  618,  112 
Va.  311.  (Annotated) 
Sale:  deed;  pifrhts  of  purchasers. 

12.  A  tax  deed  which  by  statute  is  re- 
60  L.R.A.(N.S.) 


quired  to  set  forth  the  circumstances  ap- 
pearing in  the  clerk's  office  in  relation  to 
the  sale  is  insufficient  if  it  fails  to  set  forth 
that  the  treasurer  reported  the  sale  and 
that  it  was  confirmed  by  the  court.  Coies 
V.  Jamerson,  50:  407,  71  S.  E.  618,  112  Va. 
311. 

13.  A  recital  in  a  tax  deed  of  sale  at 
public  auction  ''after  due  advertisement,  as 
required  by  law,"  is  sufficient  without  spe- 
cifically reciting  the  fact  of  adjournment  of 
the  sale.  Coles  v.  Jamerson,  50:  407,  71 
S.  E.  618,  112  Va.  311. 

14.  The  grantee  in  a  tax  deed  who  re- 
ceives an  instrument  void  because  not  con- 
taining the  recitals  required  by  the  statute 
in  force  at  the  time  of  its  issuance  is  en- 
titled, upon  proper  application,  to  the  is- 
suance to  him  of  a  valid  tax  deed,  providing 
the  proceedings  leading  up  to  the  same  arc 
in  all  things  valid.  State  ex  rel.  Ebbert  v. 
Fonts,  50:  316,  145  N.  W.  97,  26  N.  D.  599. 

(Annotated) 

15.  That  the  taxes  assessed  against  the 
undivided  interest  of  tenants  in  common 
were  sought  to  be  collected  by  sale  of  the 
whole  tract  for  the  aggregate  amount,  and 
that  the  assessment  was  made  in  that  form 
at  the  request  of  the  tenantd,  do  not  cure 
the  irregularity  and  validate  the  deed.  Cur- 
tiss V.  Sheffield,  50:  402,  100  N.  E.  365,  213 
Mass.  239. 

16.  A  tenant  in  common  at  whose  in- 
stance taxes  were  erroneously  assessed  upon 
his  undivided  interest  instead  of  upon  the 
tract  as  a  whole  may  be  required  to  pay  the 
taxes  if  they  have  been  properly  reassessed 
as  a  condition  to  setting  aside  the  tax  deed 
under  the  erroneous  assessment.  Curtiss  v. 
Sheffield,  50:  402,  100  N.  E.  366,  213  Mass. 
239. 

Snccesslon  tax;  probate  tax. 

Recovery  back  of  taxes  paid,  see  As- 
sumpsit. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Xaw,  2. 

Due  process  of  law  as  to,  see  Consti- 
tutional Law,  6. 

Sufficiency  of  title  of  statute,  see  Stat- 
utes, 3,  4. 

17.  A  statute  providing  for  an  initial 
fee  of  $6  upon  estates  administered  in  the 
county  court,  in  addition  to  expenditures 
for  publishing  and  sending  out  notices, 
which  is  uniform  in  its  operation,  is  not 
unconstitutional  as  being  a  denial  or  sale 
of  justice.  Malin  v.  La  Moure  County,  50: 
997,  146  N.  W.  582,  27  N.  D.  140. 

18.  A  statute  relating  to  estates  ad- 
ministered upon  in  county  courts,  providing 
for  an  initial  fee  of  $5,  and  a  further  fee, 
upon  the  determination  of  the  value  of  the 
estate,  of  $5  for  every  $1,000  or  fraction 
thereof  in  excess  of  the  first  thousand,  is, 
in  so  far  as  the  additional  charge  or  fee 
above  the  initial  fee  is  concerned,  a  viola- 
tion of  a  constitutional  provision  that  laws 
shall  be  passed  taxing  by  uniform  rule  all 
property  according  to  its  true  value  in 
monev.  Malin  v.  La  Moure  County,  50:  997, 
145  N.  W.  582,  27  N.  D.  140. 


1284 


TAX  RETURN— TRIAL. 


19.  An  inheritance  tax  is  in  the  nature 
of  an  excise  upon  the  transfer  rather  than 
a  property  tax,  and  the  constitutional  rule 
requiring  uniformity  in  the  rate  of  aBseas- 
ment  of  property  does  not  applv.  State  ex 
rel.  Ise  v.  Cline,  50:  99X.  l-i7  i*ac,  U32,  91 
Kan.  416. 

20.  Under  the  Minnesota  inheritance 
tax  law  (Gen.  Stat.  IDlii,  8  2271).  contain- 
ing, among  other  provisions,  the  provision 
that  whenever  any  person  "shall  exercise 
a  power  of  appointment  derived  from  any 
disposition  of  property  made  either  before 
after  the  passage  of  tliis  act,  nuch  appoint- 
ment  when  made  shall  be  deeni(*d  a  taxable 
transfer  under  tiie  provisions  of  this  act 
in  the  same  manner  as  though  the  property 
to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  such  power,  and 
had  been  decreed  or  devised  by  such  donee 
by  will,"  the  appointment  by  a  resident  of 
Minnesota,  in  favor  of  residents  of  Tennes- 
see, under  a  power  contained  in  the  will 
of  a  resident  of  Kentucky,  by  the  terms*  of 
which  will  certain  projxTty,  consisting  of 
bonds  and  mortgages,  was  lH>(]ucathcd  in 
trust  to  a  trustee  residing  in  Kentucky, 
where  the  property  was  held,  is  a  taxable 
transfer.  State  ex  rel.  Smith  v.  Probate 
Court,  50:  aCa,  145  N.  W.  390,  124  Minn. 
508. 


TAX  RETURN. 

Admissibility  in  evidence,  see  Evidence, 
11. 


TELEGRAPHS. 

Corroboration  of  testimony  of  operator 
as  to  delivery  of  message,  see  Evi- 
dence, 25. 

1.  The  filing  of  a  telegraph  message  for 
a  destination  to  which  there  is  a  continu- 
ous telegraph  line  requires  the  transmission 
of  the  message  the  whole  distance  by  tele- 
graph, although  the  receiving  company  does 
not  control  the  line  to  destination,  and  it 
cannot  divert  the  message  to  a  telephone 
line  at  the  point  of  its  line  neari'St  the 
point  of  destination.  Western  U.  Tel  eg.  Co. 
v.  Alford,  50:  94,  161  S.  VV.  1027,  —  Ark. 
— .  ( Annotated ) 

2.  A  telegraph  company  which  under- 
talces  to  forward  a  message  by  telephone 
from  the  point  on  its  line  nearest  destina- 
tion, instead  of  forwarding  it  by  telegraph 
over  another  line  which  it  does  not  control, 
is  liable  in  damages  for  failure  to  effect 
a  delivery,  although  it  exercises  ordinary 
care  to  do  so,  if  a  delivery  would  have  been 
eflTected  if  it  had  forwarded  the  message  by 
telegraph.  Western  U.  Teleg.  Co.  v.  Al- 
ford, 50:  94,  161  S.  W,  1027,  —  Ark.  — . 

3.  A  telegraph  company  cannot  limit 
its  liability  for  neglect  of  its  servants  in  the 
transmission  of  messages  by  inserting  in  its 
message  blanks  a  sum  beyond  which  its 
liabilitv  shall  not  extend.  Western  U. 
Teleg.  Co.  v.  Alford,  50:  94»  161  S.  W.  1027, 

Ark.  . 
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TELEPHOXE. 

Requiring  telephone  company  to  permit 
rival  concern  to  connect  with  its 
long-distance  line,  see  Eminent 
Domain,  4. 

Right  of  telegraph  company  to  divert 
message  to  telephone  line,  see  Tele- 
graphs, 1,  2. 

Tapping  a  telephone  wire  serving  a 
private  customer  is  not  within  a  statute 
providing  for  the  punishment  of  everyone 
who  shall  damage  a  telephone  line  or  auy 
part  thereof,  if  the  use  of  the  line  is  noi 
thereby  interfered  with.  State  v.  Nordskoj;. 
50:  1216,  136  Pac.  094,  —  Wash.  — . 

(Annotated* 

TENDER. 

Of  premium  by  insurer  as  condition  of 
setting  up  defense  in  action  on 
policy,  see  Insurance,  7. 

TERM. 

Of  office,  see  Officers,  5-7. 

TERMINAL  COMPANY. 

Liability  of  carrier  for  negligence  of, 
see  Carriers,  12. 

TERRITORL\L    lilMITATIONS. 

As  to  jurisdiction,  see  Courts,  1,  2. 

TIME. 

For  appeal,  see  Appeal  and  Error,  2. 
As  essence  of  option  contract,  see  Con- 
tracts, 5,  6. 

TITLE. 

Of   personal   property,   passing  of,  see 

Sale,  2-5. 
Of  statute,  see  Statutes,  2-4. 

TORTS. 

Measure  of  damages  for,  see  Damages, 
4. 

TOWNS. 

Right  of  trustees  to  sign  remonstrance 
against  proposed  public  improve- 
ment, see  Public  Improvements,  2. 

TRANSPORTATION. 

Of  school  children,  see  Public  Moneys, 
4;  Schools,  2-4. 

TREES. 

Breach  of  warranty  on  sale  of,  see  Sale, 
14. 

TRESTLE. 

Duty  of  railroad  company  to  fence 
sides  of  approach  to  trestle  for  pro- 
tection of  servants,  see  Master  and 
Servant,  4. 

TRIAL. 

New  trial,  see  New  Trial. 

Suflflcieiicy  of  evidence  to  go  to  Jnry. 

1.  In  order  to  entitle  the  plaintiff  to 
go  to  the  jury,  it  is  not  niHiessary  that  his 
evidence  be  such  as  to  warrant  a  verdict, 
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but  only  sufficient  to  present  to  the  jury 
a  question  of  fact.  Thurston  v.  Fritz, 
50:  X167,  13d  Pac.  625,  91  Kan.  468. 

2.  In  an  action  to  recover  the  price 
paid  for  certain  worthless  corporate  stock 
which  it  was  alleged  defendants,  by  false 
representations,  induced  plaintiff  to  pur- 
chase, evidence  that  defendants  took  plain- 
tiff to  certain  lands  stated  by  them  to  be 
covered  by  a  lease  owned  by  the  corpora- 
tion, for  which  $19,000  had  been  paid,  and 
showed  him  two  oil  wells,  representing  that 
they  had  been  tested  and  had  produced  from 
10  to  2.5  barrels  each,  that  an  oil  well  can- 
not be  tested  except  by  pumping  from  one 
to  thirty  davs,  that  one  of  such  wells  had 
never  been  cleaned  out,  and  that  the  other 
had  been  cleaned  and  pumped  for  one  or 
two  hours  only,  thereby  obtaining  about 
one-half  barrel*  of  oil  only,  that  $19,000 
had  not  been  paid  for  the  lease  at  the  time 
of  the  representations  in  regard  thereto, 
that  the  plaintiff  relied  on  the  representa- 
tions made,  and  that  he  had  no  means  of 
investigating  the  truth  thereof, — is  suffi- 
cient to  require  submission  to  the  jury  to 
determine  as  to  whether  or  not  the  alleged 
representations  were  made,  whether  or  not 
they  were  false,  whether  or  not  they  were 
intended  or  calculated  to  induce  the  trans- 
action, and  whether  or  not  the  plaintiff  was 
misled  thereby  to  his  prejudice,  without 
fault  on  his  part.  Cockerell  v.  Henderson, 
50:  I,   105   Pac.  443,  81    Kan.  335. 

.3.  In  an  action  by  the  payee  of  a  check 
to  recover  the  amount  thereof  from  a  bank 
which  had  paid  it  to  an  agent  of  the  payee 
upon  the  alleged  u^fiauthorized  indorsement 
*  of  the  agent,  it  is  error  to  submit  to  the 
jury  the  question  of  the  agent's  express 
authority,  to  indorse,  where  the  only  evi- 
dence in  the  record  on  the  point  of  express 
authority  is  to  the  effect  that  such  right 
was  expressly  withheld.  Dispatch  Printing 
Co.  V.  National  Bank  of  Commerce,  50:  74, 
124  N.  W.  236,  109  Minn.  440. 
Questions  of  law  and  fact. 

4.  It  cannot  be  said  as  a  matter  of  law 
that  the  discovery  of  a  sesamoid  bone  in  an 
unexpected  place  in  the  foot  of  a  patient 
on  which  an  operation  is  being  performed 
is  such  an  emergency  as  to  authorize  the 
removal  of  the  same' by  the  surgeon  with- 
out the  consent  of  the"  patient,  either  ex- 
press or  implied,  but  this  is  a  question  for 
the  jurv.  Rolater  v.  Strain,  50:  880,  137 
Pac.  96.'  39  Okla.  572. 

5.  It  cannot  be  said  as  a  matter  of 
law  that  a  sesamoid  bone  found  in  the  foot 
of  a  patient  on  which  an  operation  is  being 
performed  was  not  in  the  contemplation  of 
the  parties,  so  as  to  authorize  the  surgeon 
to  remove  the  same,  where  the  patient  had 
consented  to  the  operation  on  condition  that 
no  bones  should  be  removod.  but  this  is  a 
qupFtion  for  the  jury.  Kolater  v.  Strain, 
50:  S80,  137  Pac.  96, '39  Okla.  572. 

6.  In  an  action  by  the  personal  repre- 
sentative of  a  deceased  servant  for  in- 
juries, against  one  who  formerly  owned  the 
Imsint'ss  in  which  the  servant  was  employed, 
but  who  had  sold  and  transferred  the  same 
50  L.R.A.(X.S.) 


twelve  days  before  the  injury  complained 
of  occurred,  the  question  whether  the  serv- 
ant knew  of  the  change  of  ownership  is 
one  of  fact  for  the  jury,  where  the  man- 
agement of  the  business  continued  after  the 
sale  the  same  as  before.  Benson  v.  Lehigh 
Vallev  Coal  Co.  50:  170,  144  N.  W.  774, 
124  Minn.  222. 

7.  In  an  action  for  libel  in  which  it 
clearly  appears  that  the  publications  com- 
plained of  are  independent  publications  for 
which  the  defendant  is  not  responsible,  the 
evidence  thereof  should  be  excluded  by  the 
court,  but  if  it  appears  that  the  facts 
from  which  it  might  be  determined  whether 
the  defendant  was  responsible  for  the  pub- 
lications are  in  doubt  and  the  evidence 
upon  that  point  is  substantially  conflicting, 
the  question  whether  the  defendant  is  re- 
sponsible for  such  publication  should  be 
submitted  to  the  jury  under  proper  instruc- 
tions. Biglev  V.  National  Fidelity  &  C. 
Co.  50:  1040, '144  N.  \V.  810,  94  Neb.  813. 

8.  Whether  a  railroad  company  which 
invited  or  permitted  passengers  on  a  crowd- 
ed passenger  train  to  ride  in  the  baggage 
car,  and  sit  in  the  doorway  thereof,  the 
only  portion  of  such  car  where  relief  from 
the  heat  could  be  obtained,  owed  a  dutv  to 
such  passengers  to  give  warning  of  an  obr 
struction  along  the  track  known  to  it,  so 
as  to  render  it  liable  for  injuries  to  one 
such  passenger  whose  feet,  hanging  outside 
the  car,  came  in  contact  therewith,  is  one 
of  fact  for  the  jury.  Shields  v.  Minne- 
apolis, St.  P.  R.  &  D.  E.  T.  Co.  50:  49,  144 
N.  \V.   1092,   124  Minn.  327. 

9.  Tlie  jury  must  determine  whether  or 
not  a  person  riding  on  a  train  engaged  in 
picking  up  ties,  which  has  no  place  set 
apart  for  passengers,  is  negligent  in  riding 
on  top  of  a  car  with  the  foreman  in  charge 
of  the  train  and  with  the  knowledge  of  the 
conductor.  St.  Louis  k  S.  F.  R.  Co.  v. 
Kitchen,  50:  828,  136  S.  \V.  970,  98  Ark.  507. 

10.  It  cannot  be  said  as  a  matter  of  law 
that  a  passenger  on  a  crowded  passenger 
train  was  negligent  in  sitting  in  the  door 
of  the  baggage  car  with  his  feet  hanging 
out,  upon  the  invitation  or  permission  of 
the  trainmen  where  he  knew  that  pas- 
sengers had  previously  been  permitted  to 
ride  in  this  position  and  that  no  one  had 
been  injured  in  so  doing,  but  such  negli- 
gence is  a  question  of  fact  for  the  jurv. 
Shields  v.  Minneapolis,  St.  P.  R.  &  D.  E. 
T.  Co.  50:  49,  144  N.  \V.  1092,  124  Minn. 
327. 

11.  Whether  or  not  it  is  the  duty  of  a 
railroad  company  to  guard  the  edges  of  an 
elevated  approach  to  an  ore  trestle  is  a 
question  of  law,  where  the  evidence  as  to 
the  condition  and  use  of  the  trestle  is  un- 
disputed, and  there  is  no  room  for  con- 
flicting inferences  to  be  drawn  therefrom. 
Harriman  v.  Chicago  &  N.  W.  R.  Co.  50: 
548.   133   N.   W.   153,   147   Wis.  005. 

12.  It  is  a  question  for  the  jury  whether 
an  oiler  on  a  coal  dock  is  required  by  the 
duties   of    his    employment   to    inspect    the" 

,  machinery  and  appliances  with   and  about 
which  he"  performs  his  duties,  and  to  keep 
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and  maintain  the  same  in  repair,  so  as  to 
relieve  the  master  from  liability  for  his 
injury  due  to  a  defective  appliance,  where 
the  evidence  shows  that  his  duties  were  to 
oil  the  various  gearings  and  bearings  of 
the  machinery  attached  to  the  plant,  and 
such  other  work  as  he  was,  from  time  to 
time,  directed  by  his  superiors;  that  he 
was  charged  with  the  additional  duty  of  in- 
spection and  repairing  defects  in  the  ma- 
chinery or  appliances,  and,  when  he  could 
not  do  BO  himself,  to  report  them  to  his 
superiors;  but  the  evidence  is  not  con- 
clusive that  the  master  intended  to  impose 
upon  him  the  entire  responsibility  for  the 
safe  condition  of  the  premises,  or  the  per- 
formance of  its  own  obligations  to  keep  the 
machinery  in  working  order  and  free  from 
defects.  Benson  v.  I^high  Valley  Coal  Co. 
50:  170,  144  N.  W.  774,  124  Minn.  222. 
Taking  case  from  Jury. 

Waiver  of  error  as  to,  see  Appeal  and 
Error,  18. 

13.  The  court  may  instruct  the  jury  as  to 
the  verdict  to  be  returned  in  a  negligence 
case  when  reasonably  honest  minds  could 
reach  but  one  conclusion  upon  the  facts  in 
evidence.  Dreier  v.  McDermott,  50:  566, 
141  N.  W.  315,  —  Iowa,  — . 

14.  Upon  the  trial  of  an  action,  a  de- 
murrer to  the  evidence  by  the  plaintiff 
should  not  be  sustained  unless  such  evidence 
clearly  disproves  the  plaintiff's  right  of 
recovery,  or  by  fair  interpretation  and  full 
credence  being  given  thereto,  it  fails  to 
establish  a  cause  of  action  in  favor  of  the 
plaintiff.  Walsh  v.  Kansas  Fuel  Co.  50: 
686,  137  Pac.  941,  91  Kan.  310. 

Special  interrogatories. 

15.  The  trial  court  should  exercise  a 
sound  discretion  with  reference  to  the  num- 
ber and  form  of  special  questions  which  the 
parties  request  the  court  to  submit,  pro- 
vided proper,  direct,  and  material  ques- 
tions, not  repetitions,  be  submitted.  Evans 
V.  Moseley,  50:  889,  114  Pac.  374,  84  Kan. 
322. 

Instructions. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  26-30. 

16.  The  refusal  of  a  request  for  an  in- 
struction which  is  substantially  covered  by 
other  instructions  given  is  not  error.  Ben- 
son v.  Lehigh  Valley  Coal  Co.  50:  170,  144 
X.   W.   774.   124   Minn.  22  >. 

17.  A  statement  in  a  charge  to  the  jury 
in  an  action  by  the  personal  representative 
of  a  deceased  servant  as;ainst  the  master 
for  injuries,  in  which  the  defense  is  that 
the  servant  was  bound  to  inspect  the  ap- 
pliances, that  it  is  one  of  the  absolute  du- 
ties of  the  master  to  exercise  reasonable  care 
in  providing  his  servant  safe  instrumen- 
talities and  a  safe  place  to  work,  is  not 
erroneous  where  the  court,  in  another  part 
of  the  charge,  states  that  if  it  was  the  duty 
of  the  servant  to  inspect  the  machinery  as 
to  its  safety  and  he  failed  to  do  so,  the 
master  cannot  be  held  negligent  in  that  re- 
gard. Benson  v.  Lehigh  Valley  Coal  Co. 
50:  170,  144  N.  W.  774,  124  Minn.  222. 
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Verdict  or  tlndlnffrs  of  Jury. 

18.  Where  the  jury  return  evasive  and 
equivocal  answers  to  special  questions,  the 
courts  should,  on  motion  of  the  party  sub- 
mitting the  questions,  require  the  jury  to 
make  answers  definite  and  unequivocal. 
Stewart  v.  Henningsen  Produce  Co.  50:  iii, 
129  Pac.  181,  88  Kan.  521. 

TROVER. 

1.  Factors  who  sell  property  which  is 
subject  to  chattel  mortgage  in  another  state, 
from  which  it  is  shipped,  and  account  for 
the  proceeds  to  their  consignor,  without  no- 
tice of  the  mortgage,  are  not  liable  to  the 
mortgagee  as  for  a  conversion.  J.  T.  Far- 
gason  Co.  v.  Ball,  50:  51,  159  S.  W.  221. 
—  Tenn.  — .  (Annotattnij 

2.  A  railroad  company  which  has  ha- 
bitually permitted  a  consignee  to  receive 
his  property  from  its  freight  depot  at  his 
convenience,  furnishing  him  a  key  for  that 
purpose,  is  guilty  of  conversion  which  will 
render  it  liable  for  the  value  of  the  prop- 
erty lost,  if,  upon  the  starting  of  a  con- 
flagration in  the  town  which  threatens  the 
depot,  it  refuses  to  permit  him  to  take  the 
key,  which  prevents  his  securing  the  pr3p- 
erty  before  the  fire  reaches  it.  O'Donnell 
V.  Canadian  P.  R.  Co.  50:  1172,  84  Atl.  10.>i. 
109   Me.    500.  (AnnoUted) 

TRUSTS. 

Trust  funds  in  insolvent  bank  gen- 
erally, see  Banks,  3. 

Repugnance  between  provisions  of  will 
creating  trust,  see  Wilis,  2. 

Trustees. 

Estoppel  to  complain  of  failure  to  m.ake 
certain  persons  parties  to  proceed- 
ings for  appointment  of  trustee,  see 
Estoppel,  3. 

Estoppel  to  question  validity  of  sale, 
by  trustee,   see   Estoppel,  3. 

Execution  of  power  to  manage  property 
and  distribute  income,  see  Powers. 
3. 

Execution  of  power  of  sale  giyen  trus- 
tees, see  Powers,  1,  2,  4-S. 

Subrogation  of  person  furnishing  money 
to  trustee  to  discharge  mortgage, 
see  Subrogation. 

1.  To  fill  a  vacancy  in  a  trusteeship 
created  by  will  it  is  not  necessary  to  make 
all  parties  havin<;  an  interest  in  the  trust 
fund  parties  to  the  proceeding.  Ilaggin  v. 
Straus,  50:  64a,  146  S.  W.  391,  148  Ky.  140, 

2.  The  appointment  by  a  court  of  gen- 
eral jurisdiction  of  a  trustee  under  a  will, 
the  provisions  of  which  make  a  tnist^v 
necessary,  upon  petition  of  testator's  widow, 
cannot  be  collaterally  attacked  because  all 
parties  interested  were  not  made  parties 
to  the  proceedings.  Haggin  y.  Straus,  50: 
64a,  146  S.  W.  391,  148  Ky.  140. 

3.  The  joining  of  a  'widow  with  thf 
trustee  in  a  deed  of  property  placed  in  tru«^t 
by  her  husband,  with  a  direction  that  it  tH» 
transferred  to  her  upon  her  request  in  writ- 
ing, with  a  recital  in  the  deed  that  thev 
had  so  made  it  at  her  special  request,  in 
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the  exercise  of  the  power  conferred  upon 
her  by  the  will,  is  sufficient  to  convey  a 
good  title  without  the  necessity  of  a  sepa- 
rate conveyance  to  and  by  her.  Haggin  v. 
Straus,  50:  642,  146  S.  W,  391,  148  Ky.  140. 

4.  A  trustee  for  life  tenant  and  remain- 
derman is  not  entitled  to  commissions  on 
that  portion  of  a  stock  dividend  upon  stock 
held  by  the  trust,  which  is  retained  to  make 
good  the  impairment  of  the  corpus  of  the 
trust  caused  by  the  dividend.  Re  Osborne, 
50:  510,  103  N.  E.  823,  200  N.  Y.  484. 
Interest  of  cestui  que  trust;  spendthrift 

trust. 

5.  A  provision  in  a  will  creating  a 
trust,  directing  the  trustee  to  transfer  and 
deliver  and  pay  to  testator's  wife  the  entire 
estate  or  any  portion  thereof  at  any  time 
that  she  requests  the  same  in  writing,  does 
not  limit  or  restrict  the  right  of  the  wife 
to  only  so  much  of  the  estate  as  may  be 
necessary  for  her  maintenance.  Haggin  v. 
Straus,  50:  642,  146  S.  W.  391,  148  Ky.  140. 

6.  A  spendthrift  trust  vesting  no  estate 
in  the  donee  is  created  by  a  will  which 
places  property  in  the  hands  of  trustees  to 
manage  and  pay  a  portion  of  th^  income 
to  testator's  son,  a  man  with  a  family, 
largely  indebted,  and  to  the  son's  wife,  in 
such  portions  as  they  d^m  best,  and  at  the 
death  of  the  son  to  convey  the  property  to 
the  son's  heirs,  or  to  convey  the  property 
to  the  son  at  such  time  as  may  seem  best 
for  them  to  do  so.  Wallace  v.  Foxwell,  50: 
632,  95  N.  E.  985,  250  lU.  616. 

TRUTH. 

As  defense  to  liability  for  libel,  see 
Libel  and  Slander,  3. 

UNIFORMITY. 

Of  license  tax,  see  License. 

In  school  system,  see  Schools,  1,  2. 

UNINTENTIONAL  ASSAULT. 

See  Assault  and  Battery,  2. 

UNIVERSITIES. 

Consideration  for  Bubscription  to,  see 
Contracts,  3. 

USURY. 

House  where  money  is  habitually  lent 
at  usurious  rates  as  disorderly 
house,  see  Disorderly  Houses. 

VACANCY. 

In  office,  see  Officers,  1-7. 
In  trusteeship,  see  Trusts,  1. 

VALUE. 

Evidence  as  to,  see  Evidence,  10. 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 39. 

VAULT. 

"Under   sidewalk,   see  Highways,   1. 
50  L.R.A.(N.S.) 


VENDOR  AND  PURCHASER. 

Admissibility  in  action  for  purchase 
price,  of  dying  declarations  of 
vendor,  see  Evidence,  17. 

Liability  of  purchaser  for  continuing 
nuisance,  see  Nuisances,  1. 

Sale  for  taxes,  see  Taxes,  12-16. 

VERDICT. 

In  general,  see  Trial,  18. 

VESTED  RIGHTS. 

See  Constitutional  Law,  1. 

WAIVER. 

Of  error  in  trial  court,  see  Appeal  and 
Error,   18. 

Of  time  clause  in  building  contract^  see 
Contracts,  13. 

By  insurer,  see  Insurance,  8. 

Of  right  to  subjacent  support  for  sur- 
face, see  Mines. 

Of  defects  in  pleading,  see  Pleading,  1. 

Of  right  of  action  for  breach  of  war- 
ranty, see  Sale,  6,  8,  11. 

WANTON  NEGLIGENCE. 

Sufficiency  of  proof  of,  see  Evidence,  34. 

WARRANTY. 

On  sale  of  personalty,  see  Sale. 

WATERS. 

Suit   by    attorney   general   to   prevent 

pollution   of   water,   see   Attorney 

General. 
Joint  liability  for  pollution,  see  Joint 

Creditors  and  Debtors. 
When  statute  of  limitations  begins  to 

run   against   action   for   pollution, 

see  Limitation  of  Actions,  2. 
Injunction  against  pollution  of  stream, 

see  Nuisances,  2. 
Defense     to     liability     for     polluting 

stream  by  discharge  of  sewage,  see 

Nuisances,  3,  4. 

Public  water  supply. 

When  a  municipal  corporation  seeks 
and  obtains  from  the  legislature  permis- 
sion to  conduct  a  waterworks  system,  its 
act  in  so  doing  is  entirely  voluntary  on  its 
part;  and,  while  engaging  in  such  business, 
it  is  acting  in  a  purely  private  business 
capacity,  outside  of  its  functions  and  duties 
as  a  municipal  corporation,  and  is  bound 
by  all  of  the  rules  of  law  and  procedure 
applicable  to  any  other  corporation  or  per- 
son engaged  in  a  like  enterprise.  Henry  v. 
Lincoln,  50:  174,  140  N.  W.  664,  93  Neb.  331. 

WIDOW. 

Joining  of,  with  trustee  in  deed  of 
property  placed  in  trust  for  her, 
see  Trusts,  3. 

WILD   ANIMALS. 

See  Animals. 

WILLS. 

Powers  given  by,  see  Powers. 
Trusts  under,  generally,  see  Trusts. 


